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INTRODUCTION 

 Religious structures are inextricably intertwined with the nation’s history.1 

Churches in colonial New England served not just as houses of religious worship, 

but also the only municipal building in many communities.2 Annual town 

meetings, courtrooms, hospitals, and even art galleries operated from these 

religious structures.3 During the Westward Expansion of the late nineteenth 

century, many of the first public buildings erected by homesteaders were “prairie 

churches” that served as spaces for both religious services and secular gatherings 

for farm families in the Great Plains.4 Synagogues on the Lower East Side of 

Manhattan served as beacons of stability and welcome for Jews immigrating to the 

United States from Europe during the Gilded Age.5 During the Civil Rights Era, 

churches and other religious institutions served as organizing spaces for religious 

                                                           
1 See, e.g., Rector, Wardens, & Members of Vestry of St. Bartholeomew’s Church 

v. City of New York, 914 F.2d 348, 354 (2d Cir. 1990) (emphasizing “the 

importance of religion, and of particular churches, in our social and cultural 

history”). See also DIANE COHEN & A. ROBERT JAEGER, PARTNERS FOR SACRED 

PLACES, Sacred Places at Risk 7 (1998). 
2 See PETER BENES, MEETINGHOUSES OF EARLY NEW ENGLAND 13, 16 (2012).   
3 See id. 
4 See Patricia L. Brown, Beacons of Faith Are Dimming on the Prairie, N.Y. TIMES 

(Jul. 7, 2002), https://www.nytimes.com/2002/07/07/us/beacons-of-faith-are-

dimming-on-the-prairie.html (last visited May 3, 2021).  
5 See HOLLY H. ROBERTS, SYNAGOGUES OF MANHATTAN, NEW YORK 11–12 

(2013).  
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and secular leaders alike.6 The story of America is embedded in its religious 

structures. 

 However, fear of losing these vital historic structures due to declining 

attendance and budgets has inspired many state and local governments to develop 

public programs that provide direct monetary relief to religious institutions for 

historic preservation projects. Courts remain divided on whether these public funds 

can be directly given to a religious institution for historic preservation purposes 

without violating the First Amendment’s Establishment or Free Exercise Clauses.7 

 This paper explores this conundrum and makes two conclusions. First, the 

Free Exercise Clause in some circumstances requires the state to affirmatively 

include religious institutions in publicly funded historic preservation programs. 

Second, the state does not violate the Establishment Clause by providing direct aid 

to religious structures through a generally available historic preservation fund 

governed by secular criteria. Therefore, state proffered or judicially concocted 

arguments to the contrary to support the imposition of categorical prohibitions 

regarding religious institutions misinterprets Supreme Court precedent.  

                                                           
6 See Allison Calhoun-Brown, Upon This Rock: The Black Church, Nonviolence, 

and the Civil Rights Movement, 33 PS: POLITICAL SCIENCE & POLITICS 168, 169 

(2000). See also The Black Church (PBS television broadcast Feb. 16, 2021).  
7 Compare, e.g., Freedom from Religion Found. v. Morris Cnty. Bd. of Chosen 

Freeholders, 181 A.3d 992, 994 (N.J. 2018) (holding that state officials may not 

provide direct public funds to religious structures for historic perseveration 

purposes) with American Atheists, Inc. v. City of Detroit Downtown Dev. Auth., 

567 F.3d 278, 282 (6th Cir. 2009) (permitting state officials to provide such funds). 
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 This paper proceeds in four parts. Part I explores the current predicament 

facing religious institutions. Part II details the legal dilemma raised by publicly 

funded historic preservation funds that provide monetary relief to these institutions. 

Part III concludes that the state violates the Free Exercise Clause by categorically 

precluding religious institutions from otherwise generally available historic 

preservation grants distributed upon neutral and secular criteria. Part III also 

concludes that the antiestablishment interests proffered by courts to justify the 

application of state no-aid constitutional provisions to such grants are not 

persuasive given recent Supreme Court caselaw. A brief conclusion follows. 

I. CURRENT STATUS OF HISTORIC RELIGIOUS STRUCTURES IN 

 THE  UNITED STATES & LOCAL REPONSES TO PROMOTE 

 THEIR CONTINUED VIABILITY 

 A. The Religiosity of the American Urban Landscape   

 “[The American people] are a religious people.”8 As early as the Founding 

Era, many urban landscapes are built around their religious structures. In colonial 

New England, for example, meeting houses strategically located in village centers 

initially served as religious worship sites.9 Only over time did these religious 

structures secularize into public meeting spaces.10  

                                                           
8 Zorach v. Clauson, 343 U.S. 306, 313 (1952) 
9 See PETER BENES, supra note 2, at 13. 
10 See id. at 16 (citing CHARLES E. HAMBRICK-STOWE, THE PRACTICE OF PIETY: 

PURITAN DEVOTIONAL DISCIPLINES IN SEVENTEENTH-CENTURY NEW ENGLAND 

(1986)).  
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 Today, religious structures remain important architectural elements in their 

communities. In New Orleans, for example, the St. Louis Cathedral dominates 

Jackson Square and is frequently cited as the center of the French Quarter.11 

 Religious structures also provide significant economic benefits to their 

communities. The average religious structure in an urban environment generates 

more than $1.7 million in economic benefits to the local community each year in 

the United States.12 These religious structures attract locals, visitors, and volunteers 

who stimulate the local economy.13 More than eighty percent of community 

programs and events housed in religious structures are not directly affiliated with 

the religious congregation that owns the space being used.14 

B.  Decaying Religious Institutions Across Jurisdictions  

 Despite the prevalence of religious structures, their architectural and cultural 

importance, and their significant economic contributions to municipalities across 

the nation, many of America’s historic religious structures face urgent physical 

repair needs—and many lack the financial resources to maintain the property’s 

                                                           
11 See, e.g., St. Louis Cathedral, THE FRENCH QUARTER MUSEUM ASSOCIATION, 

https://www.frenchquartermuseums.org/st-louis-cathedral (last visited Apr. 23, 

2021). 
12 See Partners for Sacred Places, The Economic Halo Effect of Historic Sacred 

Places, at 4, 6, https://sacredplaces.org/uploads/files/16879092466251061-

economic-halo-effect-of-historic-sacred-places.pdf (last visited Apr. 23, 2021). 
13 See id. at 11. 
14 See The Economic Halo Effect, at 5.  
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historical character.15 As fewer people identity with established religious traditions, 

regular attendance and financial contributions to most congregations have 

declined.16 

 In 1998, the nonprofit Partners for Sacred Spaces surveyed over 100 historic 

religious structures and determined that “[l]ast-minute repairs alone cost the 

average congregation $50,000 a year.”17 This state of slow dilapidating decline has 

only worsened in the twenty-three years since the original survey.18 Historic 

religious structures “support jobs and local businesses,” “subsidize[ ] the work of 

secular nonprofits,” serve as “community hubs,” and often provide spaces for early 

childhood education.19 Without these spaces, local communities will suffer. 

 C. Proliferation of Publicly Administered Historic Preservation Funds  

  that Provide Funding to Religious Institutions to Restore   

  and Maintain Historic Religious Structures 

 

 Recognizing the dramatic risk of losing valuable historic structures due to 

insufficient financial resources to finance their upkeep, governments at all levels 

                                                           
15 See, e.g., Press Release, National Trust for Historic Preservation, Unprecedented 

$14 Million Program Established to Save Historic Churches Across America (Nov. 

2, 2016) (on file with author). 
16 See, e.g., Jeffrey M. Jones, U.S. Church Membership Falls Below Majority for 

First Time, GALLUP (Mar. 29, 2021), https://news.gallup.com/poll/341963/church-

membership-falls-below-majority-first-time.aspx (last visited Apr. 23, 2021). 
17 The Economic Halo Effect, at 4. 
18 See, e.g., Jonathan Merritt, America’s Epidemic of Empty Churches, THE 

ATLANTIC (Nov. 25, 2018), 

https://www.theatlantic.com/ideas/archive/2018/11/what-should-america-do-its-

empty-church-buildings/576592/ (last visited Apr. 24, 2021).  
19 The Economic Halo Effect, at 5. 
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have developed publicly funded programs to stabilize, preserve, and restore these 

structures—religious and secular alike. For example, Pennsylvania permits 

religious structures to apply for historic preservation funds so long as the historic 

place is open to the public at least 100 times a year.20 In total, at least twenty-three 

states provide public funding to historic religious structures for historic 

preservation purposes.21  

II. SUMMARY OF LEGAL ISSUES 

 Publicly administered historic preservations funds that distribute public 

money to religious structures have been challenged under state no-aid 

constitutional provisions and the federal constitution’s Religion Clauses. This 

section provides a summary of these claims.  

 A.  No-Aid Provisions in State Constitutions 

 During the Early Republic, several states adopted “compelled support 

clauses” in their constitutions that explicitly prohibit the use of public tax funds to 

                                                           
20 See Pennsylvania Historic & Museum Commission, Keystone Historic 

Preservation Construction Grants, http://ww.phmc.pa.gov/preservation/grants-

funding/pages/construction-projects.aspx#6 (last visited Apr. 24, 2021).  
21 See Partners for Sacred Places, States Providing Funding to Historic Religious 

Properties, 1 SACRED PLACES, no. 3, 2004 at 11, 

http://www.sacredplaces.org/uploads/files/935573491532585-sacred-places-vol-1-

no-3.pdf (last visited Apr. 24, 2021). 
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support the ministry and houses of worship.22 These prohibitions were “enacted to 

address the colonists’ concern for church and state separation”23 on the ground that 

the concept of publicly funded religious institutions “injured religion and subjected 

it to the control of civil authorities.”24 Today, twenty-nine state constitutions 

contain so-called “compelled support” or “no-aid” provisions.25 For example, the 

New Jersey state constitution provides:  

no person shall . . . be obliged to pay tithes, taxes, or other rates for building 

or repairing any church or churches, place or places of worship, or for the 

maintenance of any minister or ministry, contrary to what he believes to be 

right or has deliberately and voluntarily engaged to perform.26 

 

Ten other state constitutions prohibit the use of public funding in aid of religion.27  

                                                           
22 See Locke v. Davey, 540 U.S. 712, 723 (2004); Trinity Lutheran Church of 

Columbia, Inc. v. Comer, 137 S.Ct. 2012, 2036 (Sotomayor, J., dissenting). 
23 Ellen M. Halstead, Note, After Zelman v. Simmons-Harris, School Voucher 

Programs Can Exclude Religious Schools, 54 SYRACUSE L. REV. 147, 170 (2004).  
24 Michael W. McConnell, The Origins and Historical Understanding of Free 

Exercise of Religion, 103 Harv. L. Rev. 1409, 1438 (1990).  
25 See Ala. Const. art. I, § 3; Ark. Const. art. II, § 24; Colo. Const. art. II, § 4; 

Conn. Const. art. VII; Del. Const. art. I, § 1; Idaho Const. art. I, § 4; Ill. Const. art. 

I, § 3; Ind. Const. art. I, § 4; Iowa Const. art. I, § 3; Kan. Const., Bill of Rights, § 7; 

Ky. Const., Bill of Rights, art. XXXVI; Md. Const. art. I, § 4; Mich. Const. art. I, § 

4; Minn. Const. art. I, § 16; Mo. Const. art., §§ 6, 7, Art. IX, § 8; Mont. Const. art. 

X, § 6; Neb. Const. art. I, § 4; N.M. Const. art. II, § 11; Ohio Const. art. I., § 7; Pa. 

Const. art. I, § 3; R.I. Const. art. I, § 3; S.D. Const. art. VI, § 3; Tenn. Const. art. I, 

§ 3; Tex. Const. art. I, §§ 6, 7; Vt. Const. ch. I, art. III; Va. Const. art. I, § 16, art. 

IV, § 16; W. Va. Const. art. III, § 15; Wis. Const. art. I, § 18. See also N.H. Const., 

Bill of Rights, art. 6. 
26 N.J. Const. art. I, § 3. 
27 Ariz. Const. art. II, § 12. See also Cal. Const. art. XVI, § 5; Fla. Const. art. I, § 3; 

Ga. Const. art. I, § 2 ¶ 7; Mass. Const., Amends., art. XVIII, § 2 (as amended by 
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 This paper does not explore whether the use of public funds to restore and 

maintain a religious structure for historic preservation purposes would be violative 

of any single state constitution. Instead, this paper focuses on the whether the 

federal constitution precludes (or compels) such behavior. 

 B. First Amendment Issues 

 The First Amendment provides that “Congress shall make no law respecting 

an establishment of religion, or prohibiting the free exercise thereof.”28 In addition 

to restricting the power of the federal government, the Amendment has been 

construed by the Supreme Court to also limit the power of states and 

municipalities.29 Litigation contesting the constitutionality of publicly administered 

programs that provide direct funding to religious institutions for historic 

preservation efforts implicates caselaw rooted in both provisions.  

  1. Establishment Clause  

 The Establishment Clause prevents the government form using its power to 

“favor” or “handicap” a particular religion or religion in general in the distribution 

of public goods.30 States must “be [ ] neutral” in their “relations with groups of 

                                                                                                                                                                                           

Amends., art. XLVI, CIII); Okla. Const. art. II, § 5; Ore. Const. art. I, § 5; Utah 

Const. art. I, § 4; Wash. Const. art. I, § 11; Wyo. Const. art. I, § 19. 
28 U.S. Const. amend. I. 
29 See generally Cantwell v. Connecticut, 310 U.S. 296 (1940) (incorporating the 

Free Exercise Clause against the states); Everson v. Bd. of Educ., 330 U.S. 1 

(1947) (incorporating the Establishment Clause against the states).  
30 See Everson 330 U.S. at 18. 



9 

 

religious believers and non-believers” and not the “adversary” of either side.31 The 

government may only enact laws that are neutral to religion, do not have the 

purpose of advancing religion, and do not have the primary effect of advancing 

religion,32 To date, the Sixth Circuit is the only federal or state supreme court to 

squarely deal with the Establishment Clause implications of state-funded religious 

institution restoration programs.33 Instead, courts often justify categorically 

precluding religious institutions from historic preservation grant programs by 

citing Establishment Clause concerns.34 This paper will, therefore, explore the 

Establishment Clause concerns raised by such programs only as they relate to a 

state’s attempted justification for engaging in status-based discrimination in 

contravention of the Free Exercise Clause. 

                                                           
31 Id.  
32 See Mitchell v. Helms, 530 U.S. 793, 838 (2000) (O’Connor, J., concurring in 

the judgment); Agostini v. Felton, 521 U.S. 203, 222–23, 233–35 (1997). See also 

Lemon v. Kurtzman, 403 U.S. U.S. 602, 612–13 (1971). Cf. Church of Lukumi 

Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 531–34 (1993). 
33 See Am. Atheists, 567 F.3d at 284 (holding that the Establishment Clause does 

not preclude the state from providing historic preservation grants to religious 

institutions if they are given using neutral criteria to a diverse group of 

beneficiaries).  
34 See, e.g., Freedom from Religion Found., 181 A.3d at 1012 (“New Jersey’s 

antiestablishment interest in not using public funds to build or repair churches or 

maintain any ministry ‘lay at the historic core of the Religion Clauses.’”) (quoting 

Trinity Lutheran, 137 S.Ct. at 2023).  
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  2.  Free Exercise Clause  

 Although Establishment Clause claims against state-administered historic 

preservation funds that provide public funds to religious institutions are rare, 

claims that such programs violate the Free Exercise Clause are more common. 

Central to these challenges is the principle that the Free Exercise Clause prohibits 

the government from “us[ing] religion as a basis of classification for the imposition 

of duties, penalties, privileges[,] or benefits.”35  

 Religious institutions, therefore, argue that the affirmative exclusion of 

religious organizations from otherwise generally available public funds constitutes 

an impermissible status-based classification violative of the Free Exercise Clause.36 

Although the Free Exercise question raised within this paper has not been squarely 

addressed by the Supreme Court,37 several lower courts have fractured on the 

issue.38 

                                                           
35 McDaniel v. Paty, 435 U.S. 618, 639 (1978) (Brennan, J., concurring in 

judgment). See also Employment Div., Dep’t of Human Resources of Ore v. 

Smith, 494 U.S. 872, 877 (1990) (noting that the government may not “impose 

special disabilities on the basis of . . . religious status).  
36 See Trinity Lutheran, 137 S.Ct. at 2025; Espinoza v. Mont. Dep’t of Rev., 140 

S.Ct. 2246, 2255 (2020) (“Trinity Lutheran [came to] the ‘unremarkable’ 

conclusion that disqualifying otherwise eligible recipients form a public benefit 

‘solely because of their religious character’ imposes ‘a penalty on the free exercise 

of religion that triggers the most exacting scrutiny.”). 
37 In March 2019, the Supreme Court denied certiorari in Morris County v. 

Freedom from Religion Foundation. See generally 139 S.Ct. 909 (2019). In a 

statement, Justice Kavanaugh opined that “[b]arring religious organizations 

because they are religious from a general historic preservation grants program is 
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 Two courts have concluded that funding the preservation of and restoration 

of a religious institutions is impermissible under the First Amendment. In Freedom 

from Religion Found. v. Morris County,39 the New Jersey Supreme Court held that 

the religious institution in the case “[were] not denied grant funds because they are 

religious institutions; they [were] denied public funds because of what they 

plann[ed] to do—and in many cases have done: use public funds to repair church 

buildings so that religious worship services can be held there.”40 Because the 

grants “sustain the continued use of active houses of worship for [regular] religious 

services and finance repairs to religious imagery,”41 the Court held they may be 

categorically precluded from receiving public funds for historic preservation 

purposes.42 

                                                                                                                                                                                           

pure discrimination against religion” in violation of the First Amendment. Id. at 

911.  
38 Compare, e.g., Freedom from Religion Foundation, 181 A.3d at 994 with Am. 

Atheists, 567 F.3d at 282. 
39 181 A.3d 992. In 2002, Morris County voters established publicly funded to aid 

historic preservation efforts. See id. at 994. From 2012 to 2015, 41.7% 

($4,634,394) of the trust funds total allotments ($11,112,370) were awarded to 

twelve churches.  See id. at 995. Generally, the grants funded the preparation of 

construction documents and plans, the restoration of church buildings, towers, 

parish houses, and windows. See id. Each of the twelve churches had active 

congregations at the time the funds were granted. See id. At least one application 

sought funds for “the restoration of religious imagery.” See id. at 996.  
40 Id. at 1010.  
41 Id.  
42 See id. at 1012.  
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 Similarly, in Caplan v. Town of Acton,43 the Supreme Court of 

Massachusetts held that the use of public funds to restore inherently religious 

stained-glass windows was “to substantially aid the church in its essential 

[religious] function” even if it was difficult to “ascertain whether there [was] a 

motivating purpose behind the grant other than historic preservation.”44  

 Notably, the church’s “candid” applications worked against it.45 By 

“explaining that [ ] faced with declining membership and contributions[,] it would 

need the town’s ‘help’ in order to preserve its buildings,”46 the Court noted that the 

publicly funded grants would allow the church to underwrite its essential function 

as an active house of worship.47 The grants “would help defray planning and 

restoration costs that the church would otherwise have to shoulder on its own, 

allowing the money saved to be used to support its core religious activities.”48  

                                                           
43 92 N.E.3d 691 (Mass. 2018). Under Massachusetts law, municipalities that adopt 

the Community Preservation Act must establish a local preservation fund financed 

through a surcharge on local property taxes and disbursements from a state-

administered trust fund. See MASS. GEN. LAWS ch. 44B, § 1 et seq. (2000). In 2015, 

the Acton Congregational Church—an active church of over 800 members—

submitted two grant applications under the Town of Cabot’s historic preservation 

fund program. See Caplan, 92 N.E.3d at 695–96. One application requested 

$49,500 to fund restoration efforts for each of its three buildings—including its 

main sanctuary. See id. at 695. Another application sought $51,237 to fund the 

restoration of the main sanctuary’s stained-glass windows. See id.  
44 Id. at 711. 
45 Id. at 707. 
46 Id.  
47 See id. (citation omitted). 
48 Id. at 707. 
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 Both state supreme court decisions hinge on the Court’s recent Free Exercise 

Clause jurisprudence—a topic this paper now turns to discuss. 

III. LEGAL ANALYSIS 

 Notwithstanding claims brought under state constitutional provisions, courts 

confronted with the legitimacy of historic preservation programs that grant direct 

aid to religious institutions must confront two questions under the First 

Amendment.  First, courts must answer whether such a program may 

proactively exclude religious institutions from receiving public funds altogether. 

Second, assuming, arguendo, that religious institutions may participate in 

generally available historic preservation programs, courts must address whether 

providing direct aid to these institutions necessarily implicates the state in the 

endorsement or advancement of religion in violation of the Establishment Clause.  

 A. State of Free Exercise Clause Jurisprudence 

 The Supreme Court’s Free Exercise Clause jurisprudence has changed 

dramatically over time.49 However, despite changes in the main rhetorical thrust of 

the Court’s Free Exercise Clause jurisprudence, the Court has consistently 

expressed skepticism regarding policies and programs that discriminate against 

                                                           
49 Compare, e.g., Sherbert v. Verner, 374 U.S. 398, 410 (1963) and Wisconsin v. 

Yoder, 406 U.S. 205, 234–35 (1972) with Smith, 494 U.S. at 878–89. See also 

Jesse H. Choper, A Century of Religious Freedom, 88 CAL. L. REV. 1709 (2000). 
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religious institutions or parties solely because of their religious identity.50 To 

exclude religious institutions from otherwise generally available public benefit 

programs (e.g. historic preservation funding programs) aimed at restoring and 

maintaining landmarked structures in a community violates the spirit of anti-

discrimination that undergirds the Free Exercise Clause. Indeed, to avoid Free 

Exercise Clause-based litigation, historic preservation programs should 

affirmatively include religious structures in their institutional eligibility 

requirements. To the extent the New Jersey Supreme Court and the Massachusetts 

Supreme Court held otherwise on the Free Exercise Clause issue, these decisions 

contravene Supreme Court precedent and should be overruled.  

 The Supreme Court has “repeatedly held [that] governmental discrimination 

against—religion—in particular, discrimination against religious persons, religious 

organizations, and religious speech—violates the Free Exercise Clause and the 

Equal Protection Clause.”51 In McDaniel v. Paty, the Court invalidated a Tennessee 

                                                           
50 See, e.g., Everson 330 U.S. at 16; McDaniel, 435 U.S. at 626–27  (“By its terms, 

the [state] disqualification provision operates against McDaniel because of his 

status as a ‘minister’ or ‘priest.’”); Larson v. Valente, 456 U.S. 228, 245 (1982); 

Locke, 540 U.S. at 720–21; Trinity Lutheran Church, 137 S.Ct. at 2021–22 

(“Th[is] express discrimination against religious exercise here is not the denial of a 

grant, but rather refusal to allow the Church–solely because it is a church–to 

compete with secular organizations for a grant.”); Espinoza, 140 S.Ct. at 2256 

(“This case also turns expressly on religious status and not religious use.”); Cf. 

Lukumi, 508 U.S. at 533; Lyng v. Northwest Indian Cemetery Protective Assn., 485 

U.S. 439, 449 (1988).  
51 Morris County, 139 S.Ct. at 909. 
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statute that barred public ministers from serving as a delegate to the state’s limited 

constitutional convention as a violation of the Free Exercise Clause.52 Justice 

Burger, writing for the majority, noted that the statute impermissibly puts a 

religious minister to a choice—the minister could either follow their faith and not 

serve in political office or the minister could forego their religious affiliation to 

become a state legislator.53 The state could not impose such a choice onto religious 

individuals.54 An individual could not be excluded, therefore, from the state-

conferred privilege of serving as an elected official just because of the religious 

identity of the individual. 

 Notably, the Court rejected the state’s proffered justification for the status-

based disability (i.e. that it wanted to avoid Establishment Clause problems).55 The 

state provided no evidence that if elected to public office, clergy will exercise their 

powers and influence to promote the interests of one sect or thwart the interests of 

another.56 This ancillary holding is important for two reasons. First, it marks just 

one example of many of the Court emphatically rejecting an Establishment Clause-

                                                           
52 See 435 U.S. at 629. 
53 See id. at 626. 
54 See id. 
55 See id. at 628–29.  
56 See id. at 629.  
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based justification for otherwise impermissible religious discrimination.57 Second, 

the holding implies that if a state is going to justify excluding religious institutions 

from generally available historic preservation funding options, they must provide 

concrete evidence that the religious institutions will use the funding to promote 

their own religious interests. The Court has refused to attribute a “presumption of 

unconstitutionality” to a state’s actions.58 

 In Locke v. Davey, the Court upheld a Washington law that prohibited public 

scholarship money from being used by students who wanted to pursue a devotional 

theological education (a predicate to becoming a public minister).59 The Court 

stressed the long history of preventing taxpayer funds to support church leaders 

and highlighted the lack of evidence of hostility towards religion.60 The Court 

distinguished McDaniel by noting that the state here is not precluding public 

ministers the right to participate in the political affairs of a community; rather, the 

state is simply choosing not to fund a distinct category of instruction.61 Notably, 

the Court stressed that it was not the religious identity of the student that 

                                                           
57 See generally Good News Chapel v. Milford Centr. Sch., 533 U.S. 98 (2000); 

Rosenberger v. Rector and Visitors of Univ. of Va., 515 U.S. 819 (1995); Lamb’s 

Chapel v. Center Moriches Union Free Sch. Dist., 508 U.S. 384 (1993). 
58 Locke, 540 U.S. at 725. 
59 See 540 U.S. at 725.  
60 See id. at 723, 725. 
61 See id. at 720–21.  
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disqualified them from receiving the public scholarship; instead, it was what the 

student wanted to do with the funds that mattered to the Court.62 

 Justice Scalia dissented. He argued that “when the state makes a public 

benefit generally available, that benefit becomes part of the baseline against which 

burdens on religion are measured[.] [W]hen the state withholds that benefit for 

some individuals solely on the basis of religion, it violates the Free Exercise 

Clause.”63 Although the Court has adopted Justice Scalia’s “general availability-

exclusion” principle,64 the Court continues to stress that Locke v. Davey was 

correctly decided by stressing that the student was denied benefits not because of 

who he was, but what he wanted to do with the public funding.65 

 In Trinity Lutheran, the Supreme Court once again applied its anti-

discrimination principle.66 Missouri categorically barred religious schools from 

obtaining a state funding grant to make safety improvements for their school 

playgrounds, relying, in part, on the state’s no-aid constitutional provision.67 In 

2012, Trinity Lutheran Church of Columbia ranked five out of forty-four 

                                                           
62 See id. at 725. 
63 Id. at 726–27 (Scalia, J., dissenting).  
64 See, e.g., Trinity Lutheran, 137 S.Ct. at 2021–22.  
65 See, e.g., Espinoza, 140 S.Ct. at 2257. 
66 See Trinity Lutheran, 137 S.Ct. at 2024 (“In this case, there is no dispute that 

Trinity Lutheran is put to the choice between being a church and receiving a 

government benefit. The rule is simple: No churches need apply.”).  
67 See id. at 2017–18.  
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applicants in the state’s competitive grant program.68 But for the church’s religious 

character, the church would have received public funds to replace their playground 

gravel.69  

 In a 7-2 decision, the Court struck down the Missouri law as 

unconstitutional, despite the state’s no-aid constitutional provision.70 Justice 

Roberts, writing for the majority, stressed that the Constitution “protects religious 

observers against unequal treatment.”71 Borrowing from Justice Scalia’s rhetoric in 

Locke, the Court noted that when a state creates a generally available benefits 

program, it cannot deny an institution from the program solely because of their 

religious identity.72 To do so puts religious institutions to a Hobson’s choice—

either forsake its religious identity to receive a public benefit it is otherwise 

qualified for or remain stalwart to its religious identity and eschew the needed 

public benefit.73 Such a state-imposed choice “is odious to our Constitution.”74 

                                                           
68 See id. at 2018. 
69 See id.  
70 See id. at 2025. 
71 Trinity Lutheran, 137 S.Ct. at 2019. 
72 See Trinity Lutheran, 137 S.Ct. at 2024.  
73 See id.  
74 Id. at 2025. 
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 Notably, the Court once again noted that an asserted state interest in 

achieving a greater separation of church and state under the Establishment Clause 

is limited by the Free Exercise Clause.75 

 The Court reaffirmed its Trinity Lutheran holding in its most recent Free 

Exercise Clause case, Espinoza v. Montana Dep’t of Revenue.76 The Montana 

legislature established a program that provided tax credits to those who donated to 

organizations that award scholarships for private school tuition.77 Relying on 

Montana’s no-aid constitutional provision, the Montana Department of Revenue 

barred all government aid from the program to any religiously affiliated school.78 

 Parents who wanted to use the program’s scholarship funds to send their 

children to a religious school filed suit arguing that the state’s categorical 

exclusion of religious institutions from the program violated the Free Exercise 

Clause.79 The Court agreed.80 Relying on Trinity Lutheran, the Court noted that 

disqualifying otherwise eligible recipients from a public benefit “solely because of 

their religious character” imposes a penalty on the free exercise of religion that 

                                                           
75 See id. at 2024. (citing Widmar v. Vincent, 454 U.S. 263, 276 (1981)). 
76 See 140 S.Ct. at 2255.  
77 See id. at 2251–52.  
78 See id. at 2552. 
79 See id.  
80 See id. at 2261 (“A [s]tate need not subsidize private education. But once a state 

decides to do so, it cannot disqualify some private school solely because they are 

religious.”). 
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triggers the most exacting scrutiny.81 Here, the application of Montana’s no-aid 

provision excludes religious schools from public benefits solely because of their 

religious status.82 The Court once again distinguished Locke by stating that case 

precluded a plaintiff from receiving a public benefit because of what he proposed 

to do with the benefit (i.e. pursue a pastoral degree); in the present case, the Court 

noted that the no-aid provision bars aid to a religious school “simply because of 

what it is.”83 Such status-based discrimination is impermissible.84  

 The Court rejected the argument that the state’s anti-establishment interest in 

maintaining a clear separation of church and state justifies the state’s status-based 

discrimination.85 Moreover, because the Free Exercise Clause barred the 

application of the no-aid provision to the religious schools, the state could not rely 

on that constitutional provision in precluding religious institutions from the 

program.86 

                                                           
81 Espinoza, 140 S.Ct. at 2555 (citation omitted). 
82 See id. at 2261 (“Montana’s no-aid provision imposes a categorical ban—

‘broadly and strictly’ prohibiting ‘any type of aid’ to religious schools.”) (citation 

omitted).  
83 Id. at 2257.  
84 See id. 
85 See id. at 2260.  
86 See Espinoza, 140 S.Ct. at 2261–63.  
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 B. Application 

  1. Freedom from Religion v. Morris County (NJ)  

 In Freedom from Religion Foundation v. Morris County, the New Jersey 

Supreme Court adopted a simple rule: if a historic structure is in use by an “active 

congregation,” it cannot receive publicly funded historic preservation grants.87 This 

categorical ban does not consider the specific facts of each grant or the uses the 

funds will be put to by the religious institutions. Instead, the Court held that all 

“grants that sustain the continued use of active houses of worship for religious 

services . . . constitute an impermissible religious use of public funding.”88 This 

categorical exclusion inspired Justice Solomon to write separately to express “his 

opinion that [New Jersey’s] Religious Aid Clause cannot categorically bar 

churches with active congregations from receiving funds that promote a substantial 

government purpose, such as historic preservation” without violating the Free 

Exercise Clause.89 

 The New Jersey Supreme Court commits two analytical errors. First, the 

Court creates a status-based antecedent classification that automatically precludes 

                                                           
87 See 181 A.3d at 994. 
88 Id. at 1010 (citations omitted). But see Mitchell, 530 U.S. at 809 (“If the 

religious, irreligious, and areligious are all alike eligible for governmental aid, no 

one would conclude that any indoctrination that any particular recipient conducts 

has been done at the behest of the government.”). 
89 Freedom from Religion Found., 181 A.3d at 1014 (Solomon, J., concurrence) 

(emphasis added). 
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some institutions from an otherwise generally available public benefits program 

simply because of their religious identity. This judicially created classification 

improperly puts religious institutions in Morris County to the Hobson’s choice of 

either foregoing their religious missions as religious institutions to secure 

desperately needed restoration and maintenance funding or remaining true to their 

religious missions to only be rejected from the program altogether.  

 Morris County now predicates the distribution of government benefits upon 

a recipient’s “willingness to . . . surrender[ ] his religiously impelled [status].”90 

Like the religious institution in Trinity Lutheran, religious institutions in Morris 

County do not request an automatic entitlement to the historic preservation 

grants.91 Instead, the religious institutions seek the “right to participate in [the 

historic preservation] program without having to disavow [their] religious 

character.”92 The First Amendment affords these religious institutions this right. 

 Second, the New Jersey Supreme Court improperly weighs the states’ anti-

establishment interest in its determination to apply the state’s no-aid provision to 

the distribution of historic preservation grants. In its opinion, the Court notes that 

the state constitution’s no-aid constitutional provision93 “ensure[s] that taxpayer 

                                                           
90 Trinity Lutheran, 137 S.Ct. at 2022. 
91 See id.  
92 Id.  
93 N.J. const. art. I, ¶ 3.  
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funds [are] not [ ] used to build or repair houses of worship,”94 “a substantial 

concern of the [s]tate’s founders in 1776.”95 Based on this history, the Court 

concluded that the state’s interest in precluding funds from a historic preservation 

fund to flow to religious institutions is comparable to the antiestablishment interest 

in Locke.96 However, historical pedigree alone does not establish the sufficiency of 

a state’s putatively proffered antiestablishment interest. 

 It would defy logic to conclude that a state’s anti-establishment interest 

weights absolutely against repairing houses of worship that are deemed by the state 

itself to be historical sites of significance. “The history of man is inseparable from 

the history of religion.”97 If the state can recognize this fact when designating a 

religious structure historic without implicating the Establishment Clause, it would 

defy symmetrical reasoning to hold that the state may not provide funding to 

protect what it deems worthy of protecting. The “Establishment Clause does not 

compel the government to purge from the public sphere all that in any way 

partakes of the religious.”98 

                                                           
94 Freedom from Religion Found., 181 A.3d at 1011. 
95 Id. 
96 See id.  
97 Engel v. Vitale, 370 U.S. 421, 434 (1962) 
98 Van Orden v. Perry, 545 U.S. 677, 699 (2005) (Breyer, J., concurring) 
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 In Trinity Lutheran, the majority rejected the argument proffered by the 

dissent99 that because thirty-eight states have no-aid provisions that, “as a general 

matter, date back to or before [their] original Constitutions,” Missouri should be 

allowed to exclude religious institutions solely because of their religious 

identity.100 A state’s interest in “achieving greater separation of church and [s]tate 

than is [ ] ensured under the Establishment Clause . . . is limited by the Free 

Exercise Clause.”101  

 Finally, neither the state nor the court provide any concrete evidence to 

demonstrate that New Jersey’s anti-establishment interest against providing 

funding for the historic preservation of religious institutions would result in the 

perceived endorsement of religion by the state or that the religious institutions 

would misuse the funds to further their religious missions. In fact, Professors 

Laycock argues that the history of no-aid provisions enacted during the Founding 

Era stemmed not from a concern regarding funding that “fell within the neutrally 

drawn boundaries of some larger category of activities to be supported by the 

state,” but rather a concern regarding funding that “singled out [religion] for 

special support because the state deemed it be of special value.”102 Historic 

                                                           
99 See id. at 2024.  
100 137 S.Ct. at 2037 (Sotomayor, J., dissenting). 
101 Trinity Lutheran, 137 S.Ct. at 2024 (quoting Widmar, 454 U.S. at 276). 
102 Douglas Laycok, The Underlying Unity of Separation and Neutrality, 46 

EMORY L.J. 43, 49 (1997). 
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preservation grant programs do not single out religious institutions for special 

privileges; rather, they seek to protect a broad range of important historical 

structures, among which, religious institutions just happen to fall within. This 

distinction carries constitutional import. 

 “Given the conflict between the Free Exercise Clause and the application of 

the no-aid provision here, the [New Jersey Supreme Court] should have 

‘disregard[ed]’ the no-aid provision and decided [its] case ‘conformably to the 

[C]onstitution’ of the United States.”103 Religious institutions are “member[s] of 

the community too;” their automatic exclusion from a generally available historic 

preservation fund administered using secular and neutral criteria is “odious to our 

Constitution” and “cannot stand.”104 

  2.  Caplan v. Town of Acton (MA)  

 In Caplan v. Town of Acton, the Massachusetts Supreme Court rejected a 

categorical prohibition precluding religious institutions from a publicly funded 

historic preservation grant program.105 Nevertheless, the Court concluded that that 

the use of public funds to restore inherently religious stained-glass windows was 

“to substantially aid the [active] church in its essential [religious] function[s]” and, 

                                                           
103 Espinoza, 140 S.Ct. at 2262 (citing Marbury v. Madison, 1 Cranch 137, 178 

(1803)). 
104 Trinity Lutheran, 137 S.Ct. at 2023, 2025. 
105 See 92 N.E.3d at 694 (“We conclude that the constitutionality of the such grants 

must be evaluated under [a] three-factor test” rather than adopting a “categorical[ ] 

bar[ ] by the anti-aid amendment.”). 
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therefore, prohibited such a grant under the state’s no-aid constitutional 

provision.106 To provide such grants would risk infringing on taxpayers’ liberty of 

conscience,107 present a risk of government entanglement with religion,108 and risk 

threating civic harmony by rendering the question of religion a political one.109 

These concerns echo sentiments found in the Supreme Court’s Establishment 

Clause jurisprudence.110  The Massachusetts Supreme Court, however, commits 

two analytical errors. First, although the Court correctly cites Trinity Lutheran as 

precluding status-based discrimination, the Court unjustly narrows the scope of the 

decision. Second, to the extent the Court incorporates Establishment Clause 

rhetoric as its defense in precluding historic preservation funds to aid a church in 

restoring exterior-facing stained-glass windows, it does not adequately parse the 

Supreme Court’s caselaw regarding the secularization of religious iconography. 

 The Massachusetts Supreme Court incorrectly narrows the scope of the 

Trinity Lutheran decision. In rejecting the argument that the state’s no-aid 

constitutional provision “requires an ‘unequivocal and unqualified’ ban on the 

grant of public funds to churches,”111 the Court noted, inter alia, that such a ban 

                                                           
106 Id. at 711. 
107 See id. at 709. 
108 See id. 
109 See id. at 710. 
110 See, e.g., Mitchell, 530 U.S. at 809 (plurality opinion); id. at 843, 860 

(O’Connor, J., concurring in the judgment). 
111 Caplan, 92 N.E.3d at 701.  
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would “invite[ ] the danger of overbreadth—and of hubris.”112 A “categorical 

prohibition [ ] invites the risk of infringing on the free exercise of religion.”113 

Citing Trinity Lutheran, the Court held that it would not interpret the 

Massachusetts anti-aid amendment to impose a categorical ban on the grant of 

public funds to a church solely because of its status as a religious institution.114  

 However, the majority in Trinity Lutheran specifically observed that 

requiring an application for public funds “to renounce its religious character in 

order to participate in an otherwise generally available public benefit program is,” 

absent “a state interest ‘of the highest orders,’” “odious to our Constitution.”115 The 

thrust of the Court’s decision is that religious institutions of all kinds must be able 

to compete for otherwise publicly available benefits on an “equal footing” with 

other organizations—secular and religious alike.116  

 Under the Caplan’s holding, however, “a historic religious building with an 

active congregation is at a distinct disadvantage when seeking funds” compared to 

a historic religious building without an active congregation.117 The former are 

subjected to a rigorous multi-part test whereas the latter are presumably treated like 

                                                           
112 Id. at 703.  
113 Id.  
114 See id. at 703–04.  
115 Trinity Lutheran, 137 S.Ct. at 2024–25.  
116 See id. Cf. Northeastern Fla. Chapter, Associated Gen. Contractors of America 

v. Jacksonville, 508 U.S. 656, 66 (1993) (“[T]he ‘injury in fact’ is the inability to 

compete on an equal footing in the bidding process, not the loss of a contract.”).  
117 Caplan, 92 N.E.3d at 723 (Cypher, J., dissenting).  
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any other secular organization seeking historic preservation funding.118 This 

distinction is premised on a false precept. Religious structures do not shed their 

historicity or their importance to local communities just because they lose their 

congregants.  

 Indeed, under the majority’s reasoning, religious institutions seeking public 

aid to restore and maintain their ailing structures without having to satisfy the 

special test established by the Court are best advised to wait until their 

congregation completely dissipates and their need for public aid only intensifies. 

Religious institutions are, therefore, confronted with the “odious” choice of 

“having to disavow its religious character” to participate in an otherwise generally 

available public benefits program governed by neutral, secular criteria.119 Trinity 

Lutheran and Espinoza are premised on a more fundamental principle; that is, it is 

impermissible for the state to disadvantage a religious institution because of its 

identity from procuring a public benefit generally available to those that qualify 

otherwise. 

 Furthermore, to the extent that the Caplan majority’s decision can be read to 

distinguish between types of religious institutions, it conflicts with the Supreme 

Court’s repeated insistence that intrareligious classifications should be avoided. 

“The clearest command of the Establishment Clause is that one religious 

                                                           
118 See id.  
119 Trinity Lutheran, 137 S.Ct. at 2022. 
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denomination cannot be officially preferred over another.”120 In Larson v. Valente, 

a state statute classified between types of religious organizations for purposes of 

tax filings.121 The Court rejected this classificatory system because it required the 

state to assign benefits to certain types of religious affiliations over others.122 

Similarly, the requirement that only active congregations must satisfy a three-part 

test, while defunct, but still indubitably religious structures do not, requires the 

state to draw lines between “active” and “non-active” religious groups. Such 

distinctions violate the “principle of denominational neutrality.”123 “No [s]tate can 

‘pass laws which aid one religion’ or that ‘prefer one religion over another.’”124 

 Second, the Caplan court incorrectly incorporates antiestablishment interests 

to justify its stricter test for certain types of religious structures over others given 

the Supreme Court’s rhetoric surrounding the secularization of religious 

iconography. First, the Court held that providing grants to specific religious 

institutions would violate the liberty of conscience of taxpayers who wish to not 

support that specific institution.125 Second, the Court held that the issuance of 

preservation grants to religious institutions would result in “government 

entanglement” with religion as the state would “exercise[ ] control over the design 

                                                           
120 Larson, 456 U.S. at 245. 
121 See id. at 230–31.   
122 See id. at 246. 
123 Id. 
124 Id. (citing Everson, 330 U.S. at 15).  
125 See Caplan, 92 N.E.3d at 708–09.  
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features of a church.”126 Finally, the Court held that the challenged grants risk 

infusing politics into religion as religious institutions will now compete with 

secular organizations for precious few public funds.127 Each of these observations 

rests on the premise that providing a preservation grant to repair stained glass 

windows with religious iconography will lead an individual to perceive the state as 

endorsing religion through the grant. This premise, however, is flawed.  

 The Supreme Court has repeatedly stressed the perspective of the 

“reasonable observer” in determining whether a particular display of religious 

iconography constitutes a violation of the Establishment Clause.128 The reasonable 

observer has a reasonable memory129 and does not cut context out of the enquiry.130 

In addition, the Court has repeatedly held that a religious symbol that is 

indubitably religious by itself can be “neutralized” by its context.131 The 

Massachusetts Supreme Court errs to conclude that the fact that the stained-glass 

                                                           
126 Id. at 709. 
127 See id. at 710. 
128 See generally McCreary Cnty. v. ACLU, 545 U.S. 844 (2005); Van Orden, 545 

U.S. 677; Capitol Square Review & Advisory Bd. v. Pinette, 515 U.S. 753 (1995); 

Lynch v. Donnelly, 465 U.S. 668 (1984).  
129 See McCreary Cnty., 545 U.S. at 866 (“[R]easonable observers have reasonable 

memories, and . . . forbid an observer ‘to turn a blind eye to the context in which 

[the] policy arose.’”) (quotation omitted).  
130 See, e.g., Pinette, 515 U.S. at 780 (O’Connor, J., concurring in part and 

concurring in judgment) (“[T]he reasonable observer . . . [is] aware of the history 

and context of the community and forum in which the religious display appears.”). 
131 See, e.g., Am. Legion v. Am. Humanist Ass’n, 139 S.Ct. 2067, 2084; Lynch, 

465 U.S. at 685–86.  
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windows “have an expressly religious message” is sufficient to justify its 

antiestablishment concerns.132 

 The Court’s most recent public monuments case is particularly insightful. In 

American Legion v. American Humanist Ass’n, plaintiffs filed suit to enjoin a 

public entity from overseeing the upkeep of a 32-foot-tall Latin Cross in 

Bladensburg, Maryland.133 In upholding the right of the state to maintain the cross, 

the Court made several observations relevant to historic religious structures more 

generally.  

 First, the Court stressed that as time passes, the purposes associated with an 

established monument, symbol, or practice often multiply.134 This is certainly true 

in the context of historic preservation. Although religious institutions inarguably 

began as purely religious institutions with religious purposes, these institutions 

contribute to society in numerous secular ways. Religious institutions serve as 

daycare centers, secular meeting locations, dance halls, and sites of political 

debates and rallies.135 These spaces are an “undeniable part of [many 

communities’] historic landscape” and achieve “the[ ] same cultural, aesthetic, and 

                                                           
132 Caplan, 92 N.E.3d at 710 (citing V.C. RANGUIN, STAINED GLASS: FROM ITS 

ORIGINS TO THE PRESENT 10–13 (2003)). 
133 See Am. Legion, 139 S.Ct. at 2078. 
134 See id. at 2082–83.  
135 See The Economic Halo Effect, at 5. 
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economic benefits” as comparable secular institutions.136 This is the very reason 

why “these structures with special historic, cultural, and architectural significance” 

have been landmarked by jurisdictions across the United States.137 A state must 

accommodate this reality.  

 Second, just as the purpose for maintaining a symbol or practice may evolve 

over time, the message conveyed may [also] change over time.”138 For example, 

the Notre Dame cathedral in Paris, France started as a religious institution with an 

avowedly religious message.139 However, in the aftermath of the dismal fire of 

April 2019, it became clear that the cathedral conveyed more than a religious 

message—it represented the nation at large.140 Likewise, the Bladensburg cross 

began as a religious symbol to commemorate fallen war veterans.141 Over the 

cross’s decades of existence, this religious message was neutralized by the 

placement of several other secular war memorials that were established in the 

area.142  

 Of course, religious institutions began as religious institutions. However, 

beginning in the early twentieth century, cities began to recognize that the careful 

                                                           
136 Caplan, 92 N.E.2d at 723–24.   
137 Penn Centr. Transp. Co. v. New York City, 438 U.S. 104, 108 (1978). 
138 Am. Legion, 139 S.Ct. at 2084 (quotation omitted).  
139 See id.  
140 See id.  
141 See id. at 2085–86.  
142 See id.  
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craftsmanship exemplified by older buildings—including religious structures—

“serve as examples of quality for today.”143 As a result, municipalities began to 

pass laws that protected vulnerable historic properties.144 Religious institutions 

initially conveyed a uniquely religious message. However, their continued 

existence in local communities have transformed them from being solely sacred 

spaces to secular remnants of bygone eras. As Justice Cypher aptly stated: 

“Historic churches and meeting houses are, like secular buildings, an indispensable 

part of our historic landscape and warrant the same degree of preservation.”145  

 Finally, when time’s passage imbues a religious expressive monument, 

symbol, or practice with this kind of familiarity and historical significance, 

removing it from the public sphere may no longer appear neutral, but rather as 

aggressively hostile towards religion.146 In American Legion, the Court noted that 

amputating the arms of the Latin Cross in Bladensburg would be seen as a 

needlessly hostile response to the putative Establishment Clause issue.147 Likewise, 

excluding religious institutions categorically from historic preservation programs 

or functionally excluding such institutions until they no longer have “active” 

                                                           
143 See Penn. Central, 438 U.S. at 108. 
144 See WITOLD RYBCZYNSKI, CHARLESTON FANCY: LITTLE HOUSES & BIG CITY 

DREAMS IN THE HOLY CITY 58–59 (2019).  
145 Caplan,92 N.E.3d at 720 (Cypher, J., dissenting). 
146 See Am. Legion, 139 S.Ct. at 2084–85.  
147 See id. at 2086–87.  
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congregations sends a strong message—a message not of endorsement, but of 

disapproval.148  

 With these principles in mind, the Caplan court’s concerns regarding 

providing public funds to repair stained-glass windows dissipate. No reasonable 

observer, reasonably informed,149 would infer from the single grant that the state is 

endorsing religion in any meaningful way.150 To the extent that such an observer 

would feel their conscious violated, the state may seek to proactively require public 

postings on construction sites (similar to requirements regarding permits) that 

explicitly state the historic preservation program’s award of a historic preservation 

grant to the church carries with it no endorsement from the state.151  

 Although stained-glass windows are constructed with religious purposes in 

mind, jurisdictions have sought to protect them as architectural features beyond 

their religious purposes for their intrinsic aesthetic features.152 Just as a Latin Cross 

or a Christian creche can become secularized through its context,153 the restoration 

                                                           
148 See, e.g., Am. Atheists, inc., 567 F.3d at 292.  
149 See Good News Club, 533 U.S. at 118, 121; Zelman v. Simmons-Harris, 536 

U.S. 639, 655 (2002). 
150 Cf. Pinette, 515 U.S. at 781 (O’Connor, J., concurring) 
151 Cf. Pinette, 515 U.S. at 793–94 (Souter, J., concurring). 
152 See, e.g., Carol Motsinger, Churches Still Have Stained Glass from Famed 

Artist Tiffany, ASSOCIATED PRESS (Apr. 7, 2018), 

https://apnews.com/article/800c2c134cee472e8204c017afb80c61 (last visited Apr. 

23, 2021). 
153 See generally Am. Legion v. Am. Humanist Ass’n, 139 S.Ct. 2067 (2019); Lynch 

v. Donnelly, 465 U.S. 668 (1984). 
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of a stained-glass window in a larger revitalization program within a historic 

district that contains both religious and secular structures undermines the notion 

that the reasonable observer would infer that a religious institution’s participation 

constitutes explicit state endorsement.154 Yes, a reasonable observer may mistake 

the restoration of a stained-glass window depicting Jesus of Nazareth as 

government speech endorsing religion. However, the Establishment Clause is not 

centered on a myopic, singularly focused observer. The reasonable observer is not 

a “dimwit” or “obtuse” but rather, is takes a holistic view of programs implicating 

the Religion Clauses.155 

 There is, of course, “play in the joints” between the Establishment Clause 

and the Free Exercise Clause.156 However, where the Free Exercise Clause compels 

state action, the Supreme Court has yet to find a compelling antiestablishment 

interest sufficient to overcome the Free Exercise Clause’s command. It would be a 

mistake to permit jurisdictions to exclude (either explicitly or functionally) 

religious institutions from generally available and neutrally administered historic 

preservation programs based on ill-supported and unnuanced antiestablishment 

concerns.  

                                                           
154 Cf. Am. Atheists, 567 U.S. at 292 (“The [historic preservation] program’s 

breadth, evenhandedness and eminently secular objectives help to break the link 

between government and religious indoctrination.”) (citing Mitchell, 530 U.S. at 

809–10). 
155 Pinette, 515 U.S. at 785 (Souter, J., concurring). 
156 Trinity Lutheran, 137 S.Ct. at 2019 (citing Locke, 540 U.S. at 718). 
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IV. CONCLUSION 

 Courts tasked with reconciling these historic preservation grant programs 

with the federal Religion Clauses have utilized several analytical paradigms. Some 

courts adopt categorical prohibitions on giving historic preservation grants to 

religious institutions.157 Some courts impose stricter burdens on religious 

institutions with “active congregations” while treating religious institutions without 

such congregations comparably to secular organizations.158 Some courts focus on 

what specific structures the religious institution wishes to restore,159 inviting judges 

to “impose their own judicial theology”160 as to what structures are inherently 

religious and which are not.161 Some courts investigate what proportion of the 

religious institution’s restoration budget will come from the state,162 attempting to 

draw effusive bright-line cut-off points. 

 Given that “judges are ill-positioned to evaluate the beliefs and practices of 

faith communities, particularly those of minority religious traditions in the United 

States,”163 the Free Exercise Clause establishes a clear rule: a state may not deny to 

                                                           
157 See Freedom from Religion Found., 181 A.3d at 994. 
158 See Caplan, 92 N.E.3d at 694. 
159 See id. at 704–11; supra note 134 and accompanying text.  
160 Patrick E. Reidy, Note, Condemning Worship: Religious Liberty Protections 

and Church Takings, 130 YALE L. J. 226, 242 (2020).  
161 Cf. Caplan, 92 N.E.3d at 710.  
162 See Freedom from Religion Found., 181 A.3d at 995; Taylor, 178 A.3d at 325 

Am. Atheists, 567 F.3d at 284.  
163 See Patrick E. Reidy, supra note 160, at 241 & n.63 (collecting cases). 



37 

 

a religious institution a public grant for the secular purpose of maintaining 

structures the state itself deems worthy of protection for secular reasons solely 

because of its religious identity.164 Moreover, the Establishment Clause does not 

imply that awarding public grants to religious institutions for infrastructural 

projects carries with it a flagrant endorsement of religion given the unique nature 

of religious structures to historic districts and local communities.165  

 In denying certiorari in Morris County v. Freedom from Religion 

Foundation, Justice Kavanaugh in a separate statement noted that the Supreme 

Court “decided Trinity Lutheran only recently, and there is not yet a robust post-

Trinity Lutheran body of case law in the lower courts on the question whether 

governments may exclude religious organizations from general historic 

preservation grants programs.”166 Justice Kavanaugh correctly identifies the dearth 

of cases squarely dealing with such programs and their relationship to the Religion 

Clauses. However, Trinity Lutheran and its progeny do provide a clear principle to 

guide lower courts.  

 If the state may provide “ordinary police and fire protection, connections for 

sewage disposal, public highways[,] and sidewalks”167 to save the exterior of a 

church from a burglary, fire, sewage leak, and traffic problems without implicating 

                                                           
164 See Part III.B.1.  
165 See Part III.B.2. 
166 139 S.Ct. at 911. 
167 Everson, 330 U.S. at 17–18.  
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the First Amendment,168 “it is hard to understand why [the state] cannot help that 

same church with peeling paint or tuckpointing—at least when it provides the same 

benefit to all downtown buildings on the same terms.”169 “State power is no more 

to be used so as to handicap religions, than it is to favor them.”170 

 

                                                           
168 See Taylor, 178 U.S. at 324 (citing Am. Atheists, 567 F.3d at 291). 
169 Am. Atheists, 567 F.3d at 292. 
170 Everson, 330 U.S. at 18. 


