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NOTICE 

REPORT OF NOMINATING COMMITTEE AND NOTICE 
OF ELECTION 

The annual election of the officers and Council n1en1bers of the Section 
of Crin1inal Law \vill be held at the San Francisco Hilton Hotel, San 
Francisco, California, on Tuesday, i\ugust 15, I 972, at 4: 15 p.m. 
All m'embers of the Section are eligible to vote. 

The Nominating Committee \vhose members were listed in the American 
Criminal Law Revie,v, Vol. 10, No. 2, December, 1971, has no1ninated 
the following slate of candidates which was accepted by the Council at 
the American Bar Association i\1idyear ~1eeting in Ne\v Orleans, Loui
siana, on February 6, 1972. This slate will be submitted at the Annual 
Section business meeting for the formal vote of the men1bership in ac
cordance with the Bylaws: 

Chairman: Keith Mossman, Esq. 
122 E. Fourth Street 
Vinton, Iowa 52349 

(In accordance with the Bylavvs the Chairman-Elect, who was 
elected at the last Annual Section business meeting, automati
cally succeeds to the Chairmanship. Hence, this position is not 
included in those for which nominations are submitted.) 

Chairman-Elect: Hon. Jack G. Day 
Court of Appeals 
Lakeside Courthouse 
Cleveland, Ohio 4 2113 

Vice-Cbairn1an: Ben R. i\1iller, Esq. 

P. 0. Box 1588 
Baton Rouge, Louisiana 70821 

Secretary: i\1aj . Gen. Kenneth J. Hodson 

293 1 Garfield Street, N. \iV. 
Washington, D. C. 20008 

Assistant Secretary: George D. Crowley, Esq. 

13 5 South LaSalle Street 
Chicago, Illinois 6060 3 



Section Delegate to the House of Delegates: 

l -1 on. \Villiam 11. Erickson 
303 tatc Capitol Building 
Denver, Colorado 80203 

Cfhis position, according to J\BA Bylaws, 1s elective for a 
nvo-year tenn in even nmnbcred years.) 

Af e111bers of the Council 

For tbe une,.:pired tenn of Ben R. 1Hiller 
ending August I 97 3: 
J arncs \ 7• Bennett, Esq. 
5840 l\larl>ury Road 
Bethesda, l\laryland 20034 

For tbe unexpired tenn of l'V alter V. Schaefer 
ending August, 1973: 
Albert J. Datz, Esq. 
320 First Bank & Trust Building 
2 31 E. Forsyth Street 
Jacksonville, Florida 3 2 202 

(\\.alter \ 1 . Schaefer resigned in Decen1ber 1971 and the Coun
cil, pursuant to authority in the Section Bylaws, elected J\1r. Datz 
to serve until the next Annual l\1eeting, at which meeting me1nbers 
of the Section \vill vote on this nomine·e to fill the remaining term 
of vValter V. Schaefer.) 

For a four-year tenn ending August, 197 6: 
i\1rs. Barbara Bowman 
310 6th Street, 1

• \Y. 
Wash1ngton, D. C. 20001 

Joseph P. Busch, Jr., Esq. 
699 I·Iall of Justice 
Los Angeles, California 90012 

Alan Y. Cole, 1-:Sq. 
1730 KStrect, ~. \V. 
Washington, D. C. 20006 

Gerald ~L Caplan, Esq. 
Arizona State U nivcrsity 
~fcmpc, Arizona 85281 

In accordance ,vith A rticlc J\T, Section 2 of the Byla\.vs, approved by 
the I louse of l)clegatcs at the AllA ~1idyc:u f\1ceting, New Orleans, 



Louisiana, February 9, 1972, additional nominations may be submitted 
as follows: 

"Not later than 30 days preceding the Annual business meet
ing of the Section, no less than 2 5 members of the Section of 
Criminal Law in good standing, of whom not n1ore than 10 
are accredited to any one State, may file, by registered mail 
\Vith the Chairman of the Section of Criminal La,v, a non1-
inating petition making nominations for one or more of the 
offices of Chairman-Elect, Vice Chairman, Secretary, Assistant 
Secretary, Section Delegate (in the years ,vhen one is to be 
elected), and such Council positions as are due to be elected. 
The nominating petition may be in parts, provided it is duly 
signed by all petitioners. All petitioners shall set forth their 
respective addresses on the nominating petitions and all such 
shall be accompanied with written consent of any person so 
nominated." 

Voting for election of officers at the Annual Section business meeting 
shall be governed by Article IV, Section 3 of the Bylavvs approved by 
the House of Delegates at the ABA 1\11.idyear Meeting, New Orleans, 
Louisiana, February 9, 1972, as follows: 

"All elections shall be by written ballot of members voting 
at the business session of the Annual meeting of the Section 
unless otherwise ordered by resolution duly adopted by the 
Section at that session. Should there be more than nvo nomina
tions for any one office, a majority of the Section present and 
voting is necessary to election. And if a nominee has merely 
a plurality, the two nominees receiving the two highest plu
ralities shall then be balloted upon, and the one receiving a 
majority shall be declared elected." 



NOTICE 
CHANGES IN SECTION BYLAWS 

t the BA t\1id) ear \leering in ... ew Orleans, Louisiana, February 
6, 197 2, the f ullo,\ 1ng change in the 'ccrion's Bylaws ,verc approved, 
and became inuncdiateh efftcti, e: ., 

AR l lCLF. I\' .. 
O.l\11:\:Al ro .. • ND Eu• . 11ox or OF11crRs 

eccion I. No1ninatjons. The Chainnc1n shall appoint a l 
1orninat

inrr Co1nmittee of at least fi,·e 1ncn1bers of the Section, ,vhich Cmn-
~ ffi 1nittec shall make nominations to the Section for such o cers, 

Council n1embers, and Section Delegate as are scheduled to be 
elc:cte<l at the Annual i\lceting. 1~hc names and addresses of the 
Nominating Comn1ittce shall be circulated to the 111c1nbers of the 
Section ,vithin a reasonable time after the appointnH.:nt uf the 
Committee. l~he notice to the Section n1c:mbcrs of the na1nes of 
the Nominating Committee shall include a statement of the vacan
cies in office to be filled and a request for recummen<btions of 
nominees for such vacancies to be sent to any member of the 
r rominating Committee. The J. ,.orninating Con1mittce sh:1ll n1ake 
a report of its sbte of nominees to the Council of the Section at 
the lid year meeting of the American Bar Association. The report 
of the 1 ¥ omiruting- Committee's slate of nominees shall also be cir
culated to the me-mbers of the Section at least 90 days preceding 
the Annual business meeting of the Section. 

Section 2. 1 1ot later than 30 days preceding the Annual business 
meeting of the Section, no less than 25 members of the Section 
of Criminal L,nv in good standing, of ,vhom not more than IO are 
accredited to any one State, may file, by registered mail ,vith the 
Chairman of the Section of Criminal Law, a nominating petition 
making- nominations for one or more of the offices of Chairman
Elect. \ Tice Chairman, Secretary, .. \ssisrnnt Secretary, Section Dele
gate (in the years \Vhcn one i's to be elected), a~d such Council 
positions as are due to be elected. rfhe nominating petition may 
be in parts. provided it is duly signed by all petitioners. All peti
tioners shall set forth their respective addresses on the nominating 
petitions and all such petitions shall be accompanied ,vith ,vritten 
consent of any person so non1in:1ted. 

Section 3. II elections shall be by '-Vritten ballot of members 
voting at the business session of the Annu:11 meeting of the Section 
unless otherwise ordered by resolution duly adopted by the Sec
tion at that session. Shonld there he more than two nominations 
for any one office, 3 majority nf the Section present and voting 
is necess:u y to election. And if :1 nominee has merely a plurality, 



the two nominees receiving the t,vo highest pluralities shall then 
be balloted upon, and the one receiving a n1ajority shall be de
clared elected. 

ARTICLE VI 
DUTIES AND Po,vcRs OF THE Col: .. TCIL 

Section 4. A majority of the Council shall constitute a quorum 
for the transaction of business. All binding action of the Council 
shall be by majority vote of the members present. 

Section 5. \Vhen the Council is not in session, the Chairman of the 
Section may submit or cause to be submitted in ,vriting, or by 
telephone in emergency circun1st~nces, to c.1ch n1cr.:1bcr of the 
Council, any proposition upon vvhich the Council 111:iy be author
ized to act, and the members of the Council n1ay vote upon such 
proposition or propositions so subn1itted, by communicating their 
vote thereon, in ,vriting over their respective signatures, or by tel
ephone in emergency circumstances, to the Secretary, who shall 
record upon his minutes each proposition so subn1itted, ,vhcn, 
how, at '\vhose request same ,vas submitted, and the vote of each 
member of the Council thereon, and keep on file such written 
and signed votes. If the votes of a majority of the n1embers of the 
Council so recorded shall be in favor of such proposition or if such 
majority shall be against such proposition, such majority vote shall 
constitute the binding action of the Council. 



NOTICE TO SECTION MEMBERS 
Commencing \Vith this La\v and Psychiatry symposium, news of the 

activities of the Section of Criminal Law will appear regularly at the 
end of each issue of the A111erican Crirninal Law Review. T he work 
of section con1mittees, activities of the Section, special projects and leg
islation of interest \vill be covered in this special addition to the Review. 



SALUTATION 

It is most gratifying to learn that the Anterican Cri1ninal LL1W Review 
has chosen to devote an issue to a consideration of psychiatry and the 
law. Surely it will be a memorable one if it enables attorneys and psy
chiatrists to better understand each other's unique contribution to the 
care of the mentally disabled. To this end I am pleased to be able to 
report that during the past year Ephraim R. Gomberg, Esq., of the 
Section of Criminal La,v of the American Bar Association ,vas appointed 
a consultant on criminal la,v to the Committee on Psychiatry and the 
Law of the American Psychiatric Association. The ,vork of this Co1n
mittee has already greatly benefited fron1 this collaboration ,vhich has 
only just begun. 

March 6, I 972 

HERBERT E. THOMAS, 1\1.D., Chairman 
Co11tmittee on Psychiatry and the Law 
A1nerican Psychiatric Association 
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A SYMPOSIUM 

LAW AND PSYCHIATRY 
INTRODUCTION 

WILLIAivl H. ERICKSON 

Chairman of the Section of Criminal Law 

This issue of the A1nerican Cri1ninal Law Review is devoted to a 
symposium on Law and Psychiatry. Contributions to the Review were 
solicited by its student editors at the Georgetown University Law Cen
ter in an effort to serve three principal purposes: first, the articles are 
intended to comprise a basic reference source for the la\vyer who is 
confronted only infrequently with problems in the mental health area; 
secondly, the symposium is designed to assist those practitioners who 
regularly work in this area by suggesting new lines of argument and by 
providing a wealth of material to aid them in preparing and document
ing their cases; last, and most importantly, this volume is intended to 
provoke a critical revie\v of many of the practices and basic premises 
which have become a part of the criminal justice system's response to 
the significant issues raised by the interaction of psychiatry and the law. 

The objective of this symposium is not to present a consensus of the 
thinking in this area, but to initiate discussion and to stimulate a reex
amination of the law's reaction to the medical problems with which it 
comes into contact. Thus, the articles assembl·ed here do not necessarily 
represent the views of the Section of Criminal Law nor of the American 
Bar Association. Rather, the student editors trust that the Section and 
the profession are best served by a symposium intended to stimulate that 

[ 333 ] 
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characteristic lc,·cl of inf armed dialo<ruc ,vhich has so often resulted in 
bold, up-to-date ection policy recon~mendatiuns for the American Bar. 

-rhe sympo ium begins with a challenge to the basis of traditional 
conceptions ( f 111c11t.il ilincss by the \\ ell l~nuwn iconoclast, Dr. ·rhon1as 
S. '""z,1sz. Analogizing present d,ly psychi:1tric labeling practices to the 
1nisinf ormcd use of labels by medical practitioners in the 19th century, 
Szasz argues that rhc la,, shuuld hesitate to adopt psychiatric conclusions 
about normality and should critically evaluate the entire concept of 
111ent.1i illness before continuing to phice people in n1ental institutions. 

Professor Abn Stone contends th::t current psychiatric insights have 
much tu teach the la,v about hunun nature and the legal decision
making process. \Yhilc ackno,vledging that the present state of medical 
science may promote uncertainty ,vhcre the la,v might ,vish to appear 
certain, he argues that further cxplurntion of the interface between the 
nvo disciplines cJn continue to be profitable and productive. 

Turning to the practical problems ,vhich la,vyers confront in repre
senting defendants ,vhose competency or sanity 1nay be suspect, Robert 
J. Golrcn, Chief of the Alencal Health Division of the District of Co
lumbia Public Defender Service, conducts a step-by-step revic,v of the 
legal arguments which should be raised to protect the interests and legal 
rights of clients f ron1 the pretrial stage through post con1mitment. 
Golton places particular emphasis on the need for continuing represen
tation of the defendant after a declaration of incompetency or an adjudi
cation of not guilty by reason of insanity has been made. 

Sreven L. Lefelt focuses on the self-incrin1ination problems which 
result from an order that the defendant submit to a pretrial mental 
examination conducted by government psychiatrists. He develops the 
constitutional arguments against compelling the defendant's cooperation 
in such examinations and critically evaluates the often suggested alter
native of bif urcatcd trials on guilt and insanity. 

Dr. Harold Kaufman like,vise examines the constitutional implica
tions of present procedures for ordering and conducting pretrial com
petency examinations and for treating defendants ,vho are ultimately 
adjudicared incompetent to stand trial. l(aufn1an reviews the multitude 
of due process, equal protection and speedy trial problen1s \\ hich are 
raised by the present procedures, suggests that protection of the indi
vidual rights of a quesrion1bly competent defendant might best be 
achieved legislatively and outlines the basic provisions around which 
such future lcQislation should be drafted . .., 

1~wo attorneys \\ ith a considerable a1nount of experience def ending 
mentally ill clients, P:iul A. Chernoff and \Villiam G. Schaff er, examine 
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the ethical dilemmas ,vhich confront the tnvyer ,vho represents a rn·en
tally disabled client. They argue that the nature of the insanity def cnse 
itself, conjoined ,vith the inherent contradictions benvccn the Ia,v of 
insanity in theory and the practices and procedures through ,vhich it 
is implemented, place an attorney in a highly con1pron1ised position, 
thereby farcing him to act either in derogation of his client's best in re r
ests or in opposition to the accepted tenets of the legal profession. The 
authors go on to suggest that these problcn1s are of such n1agnitude 
that they demand the special attention of the .American Bar J\ssociation 
and of the Criminal Bar as a whole. 

George W. Shadoan, '\vell kno,vn to Section mcn1bers for his ,vork 
on the Council and to others for his book, Law and Tactics in Federal 
Criminal Cases, next outlines for the attorney ,vho only infrequently 
def ends an insanity case the procedural, evidentiary and tactical con
siderations which should be taken into account in developing and pre
senting an insanity defense. 

Dr. Sheila H. Gray explores, f ro1n a medical expert's standpoint, the 
problems which have plagued various judicial formulations of the in
sanity test. After revie,ving the historical basis of the plea and the 
present standards for assessing insanity, the author argues tl1Jt ultin1ately 
the legal definition of insanity may be far less in1portant than the ques
tion of how experts are permitted to testify and ho"v rigidly the rest is 
interpreted. 

Jack Drake, associate counsel in the landmark "right to treatn1ent" 
decision, TVyatt v. Stickney, next directs the syn1posium to a considera
tion of how that embryonic right can best be given definition and effect. 
He concludes that only through class actions, rather than individual 
habeas corpus petitions, can attorneys ensure that the necessary pro
grams of treatment ,vill be provided to every patient, regardless of 
\iv here or for what reason he has been committed. Drake also explores 
the nature and scope of the remedies requested in the TVy att case by 
way of illustration of the path for future litigation. 

The symposium concludes ,vith a review by Heathcote \V. \Vales 
of The Right To Be Different: De·viance and Enforced Therapy, a re
cent book by Professor Nicholas N. Kittrie, ,vhich returns the dialogue 
to the problems of labeling first raised by Dr. Szasz. In the face of the 
onslaught of the therapeutic state foreseen by Kittrie, \Vales argues that 
if modern notions of individual liberty are to be preserved, the Ia,v 
must create a right to individual personality ,vhich can serve to lin1it the 
state's authority to take control over the processes of behavior alteration. 

In addition to the symposium, the issue includes a student note on 
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the constitutional and administrative problems presented by use of the 
Allen charge to break jury deadlocks. The note explores the recom
mendations of the ABA Minimum Standards for Criminal Justice on 
Trial by Jury, and concludes that the consistent application, without 
modification, of a uniform charge based on the Standards would more 
adequately protect the rights of the criminal defendant than does "dy-
namiting" the jury. 



THE SANE SLAVE: SOCIAL CONTROL AND 
LEGAL PSYCHIATRY* 

TH01v1As S. SzAsz, ~1.D. •• 

The passion to dehumanize and diminish man, as ,vell as to super
humanize and glorify him, appears to be a characteristic of hun1an 
nature. For millennia, the dialectic of vilification and deification and, 
more generally, of invalidation and validation-excluding the individual 
from the group as an ·evil outsider or including hin1 in it as a men1ber 
in good standing-,vas cast in the imagery and rhetoric of magic and 
religion. Thus, at the height of Christianity in Europe, only the faith
ful were considered human: the faithless-heretics, \\'itches, and J e,vs 
-were considered subhuman or nonhuman and were so treated. At the 
same time, the popes were thought to be infallible and kings ruled by 
divine decree. 

With the decline of the religious world vic,v and the ascent of the 
scientific method during the Renaissance and the Enlightenn1ent, the 
religious rhetoric of validation and invalidation was gradually replaced 
by the scientific. One of the most dramatic results of this transformation 
is the lexicon of psychiatric diagnoses functioning as a povverful, but 
largely unacknowledged, rhetoric of rejection and stagmatization.1 

I 

In Nlay 1851 an essay entitled Report on the Diseases and Physical 
Peculiarities of the Negro Race, vvritten by Dr. Samuel A. Cartwright, 
was published in the then prestigious New Orleans Jvledical and Surgical 
J ournal.2 In this remarkable document, Dr. Cartwright-not only in his 
O\.Vn name but also in his capacity as chairman of a Louisiana ~1edical 
Association committee reporting on the "diseases and p·eculiarities of the 
Negro race" -asserted that Negroes are biologically inferior to whites 
and sought to justify black enslavement as a therapeutic n·ecessity for the 
slaves and a medical responsibility for the masters. In support of this. 

•This article is taken from two essays written by Dr. Szasz: Tbe Sane Slave, 25 AM. 
J. PsYCHOTIIE.RAPY 228-39 (1971) and Social Control and Legal Psychiatry, 17 J. ALBER'I 
EINSTEIN MEDICAL CENTER 52-59 ( 1969). 

0 Professor of Psychiatry, State University of New York Vpstate Medical Center, 
Syracuse, New York. 

1 See generally T. S. Susz, THE MANUFACTURE OF MADNESS. A COMPARATIVE Sroo-v 
oF TIIE 1NQU1SITION AND THE MENTAL HEALTH MoVEMENT (1970) [hereinafter cited as 

THE MANUFACTURE OF MADNESS]. 

2 7 NEW ORLEANS MEDICAL AND SURGICAL J. 691-715 (1851). 
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thesis Dr. Carn" right cbimcd to identify t\VO ne,v diseases peculiar to 
1 Tegrocs: one, \\ hich he c,dkd "drapctomania," ,vas manifested by the 
escaping of the .. cgro ~lave from his "·hire 1nastcr; the other, \\'hich 
he called ·'cl) sacsrhcsia Acthiopis," was 1nanifcstc<l by the Negro's neg

lecting his wm+ or ref using tu work altogether. 

II 

I consider Carnvright ·s Report and parricularl y the nvo "diseases" 
afflicting the ?\ cgro ch:.it he discovered of special interest and importance 
to us today for the following reasons: first, because Carnvright invoked 
the authority and vocabulary of medical science to dehumanize the 
.L • egru and to justify his enslavement by the white man; second, because 
the language and reasoning he used to justify the coercive control of the 
Negro arc identical to those used today by mental health propagandists 
to justify the coercive control of the madman ( that is, the so-called 
"psychotic," "addict," "se'..-ual psychopath," and so forth); and third, 
because Carnvright's Report is the sort of medical document that, for 
obvious reasons, has be·en systematically ignored or suppressed in stand
ard texts on n1edical and psychiatric history. 

One such omission is Benjamin Rush's theory of Negritude, according 
to which the black skin and other physical "peculjaritiesn of the Negro 
are due to his suffering from congenital leprosy.3 The grotesquely self
scn·ing explanation-\vhich postulated white as the only "healthy" 
human skin color and defined the normal physiologic state of the Negro 
as a dreadful disease, justifying his segregation for reasons of alleged ill 
health rather than imputed racial inferiority-was, moreover, merely a 
part of Rush's medical \Vorld-view, in which all types of undesired hu
man characteristics and conduct were considered diseases-usually of 
the mind. Thus, by the time Cartvvright's Report on the Diseases rmd 
l'hysical Peculiarities of the Negro Race appeared, the habit, especially 
among medical men, of passionately degrading one's adversaries as sick, 
"hile pretending to be impartially "diagnosing" them, ,vas ,vcll-cstab-
1ishcd. It is against this general background and the steadily increasing 
i11Hue11cc of the abolitionist f orccs in the United States at that time th:1t 

\\·c must consider the Cartwright Report. 
J shall reproduce belo\v excerpts from the Report describing dr:1pcto

mania and dysacsthesia \cthiopis, and shall then off er some con1mcnts on 

thcn1. 

a I or a detail d d1 cu ion of this theory, sec ·111.c /\ lA~l:FM;ruRE OF ~lADNEss, supra 
note 1, at 153-59. 
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III 

DRAPETOMANIA, OR THE D1sEAS£ CAUSING SLAVES TO RuN A,vAY 

Drapetomania is from "drapetes," a runa,vay slave, and ''111a11ia/' 
mad or crazy. It is unknown to our medical authorities, although 
its diagnostic symptom, the absconding from service, is well known 
to our planters and overseers, as it ,vas to the ancient Greeks, \\'ho 
expressed it by the single word "drapetes" the fact of the abscond
ing, and the relation that the fugitive held to the person he fled 
from. I have added to the word meaning runa,vay slave, another 
Greek term, to express the disease of the mind causing him to ab
scond. In noticing a disease not heretofore classed among the 
long list of maladies that man is subject to, it ,vas necessary to have 
a nevv term to express it. The cause, in the most of cases, that in
duces the negro to run away from service, is as much a disease of 
the mind as any other species of mental alienation and much more 
curable, as a general rule. With the advantages of proper medical 
advice, strictly followed, this troublesome pr~ctice that many 
negroes have of running away, can be almost entirely prevented, 
although the slaves be located on the borders of a free State, within 
a stone's thro,v of the abolitionists ... . 

To ascertain the true n1ethod of governing negroes, so as to cure 
and prevent the disease under consideration, \Ve must go hack to the 
Pent:iteuch, and learn the true meaning of the untranslated term 
that represents the negro race. In the name there give;1 to that 
race, is locked up the true art of governing negroes in such a 
manner that they cannot run away. The correct translation of that 
term declares the Creator's \vill in regard to the negro; it declares 
hin1 to be the submissive knee-bender. In the anatomical conforma
tion of his knees, ,ve see "genu f !exit" written in the physical 
structure of his knees, being more flexed or bent, than any other 
kind of man. If the ,vhite man attempts to oppose the Diety's ,vill, 
by trying to make the negro anything else than "the sub1uissive 
knee-bender," (,vhich the Almighty declared he should be) by 
trying to raise hin1 to a level ,vith himself, or by putting himself 
on an equality ,vith the negro; or if he abuses the po,ver , vhich 
God has given him over his f ello,v man. by being cruel to him 
or punishing him in anger, or by neglecting to protect him fron1 
the ,vanton abuses of his f ello\v-servants and all oi:hers, or bv dc
nvincr hin1 the usuJl comforts and necessities of life, the ncg-ro ,\·ill . ;:, ...., 
run ~i\\·ay, but if he keeps him in the position that we karn from 
the Scriptures he ,vas intended to occupy, that is, the position of 
submission, and if his master or overseer be kind and gracious in 
his bearinP- to,v~rds him, \vithout condescension, and at the same 
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time ministers ro his phy ical wanb m1d prutccts him from abuses, 

the ncgro is spell-bourh.l, .rnd cannot run away. . . . . 
Before ncgro s run .n, .iv, unkss they arc frightened or panic

struck the, bccomt: ulkv ·and dissa1isticd. The cause of this sulki-, 
ncss and li1 satisfactinn s·lwuld be inquired into and rcnrnycd, or 
the> arc apt to run a,, a:· ur fall into the ncgro consumption. 
\\ hen ulkv and di:-.s~Hisficd without cause, rhc experience of 
rho c on rh~ line and else,, here was tkcidely in fa,·or of whipping 
them out (Jf it, as a prevcnti\·e measure against absconding or oLher 
bad conduct. It was c.11le<l whipping the devil out of them. 

If treated kindlv, well fed and clothed, with fuel enough to 
keep .1 small fire burning all night, separated into families, each 
family having its own house-not permitted to run about at night, 
or to visit their neighbors, or to recci,e visits, or to use intoxi
cating liquors, and not overworked or exposed too much to the 
weather, they arc very easily go\ crned-more so than any other 
people in the \,·orld. \Vhen all this is done, if any one or more of 
them, at anv time, are inclined to raise their heads to a level \Vith 
their m:1srer or overseer, humanity and their o,vn good require 
that they should be punished until they fall into that submissjve 
state which it was intended for them to occupy in all after time, 
when their progenitor received the name of Canaan, or "submis
sive knee-bender." They have only to be kept in that state, and 
treated like children with care, kindness, attention and humanity, 
to prevent and cure them from running away. 

DYsAESTHESTA AETHIOPIS, OR HEBETUDE OF MrND A1''D OBTUSE SEN-

SIBILITY OF BooY-A DISEASE PECULIAR TO EGROEs-CALLED 

BY OVERSEERS, "RAscALITY" 

Dysaesthesia Aethiopis is a disease peculiar to negroes, affecting 
hor-h mind and body, in a manner as well expressed by dysaesthesia, 
the n,1mc I have given it, as could be hy a single term. There is 
both mind and sensibility, but both seem to be difficult to reach 
b:- impressions from without. There is partial insensibility of the 
skin, and so great a hebetude of the intellectual faculties as to 
he like a person half asleep, that is with difficulty aroused and 
kept awake. It differs from every other species of mental disease, 
:1'- it is accompanied \vith physical signs or lesions of the body, 
di<,cr1vcrablc to the medical observer, which are always present and 
sufficient t0 account for the symptoms. It is much more prevalent 
among free negr0es living in clusters by themselves, than among 
slaves on our plantations, and attackc; only such slaves as live like 
free negrocs in reg:ud to diet, drinks, exercise, etc. It is not my 
purpo c to trc~t of the complaint as it prevails among free negroes, 
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nearly all of ,vhom are more or less afflicted with it, that have not 
got some white person to direct and to take care of then1. To 
narrate its symptoms and effec ts among them ,vould be to ,vrite 
a history of the ruins and dilapidation of Hayti and every spot 
of earth they have ever had uncontrolled possession over for any 
length of time. I propose only to describe its symptoms among 
slaves. 

From the careless movements of the individuals affected with 
the complaint, they are apt to do much mischief, which appears 
as if intentional, but is mostly o,ving to the stupidness of n1ind 
and insensibility of the nerves induced by the disease. Thus, they 
break, waste and destroy everything they handle-abuse horses 
and cattle-tear, burn or rend their o,vn clothing, and paying no 
attention to the rights of property, they steal other's to replace 
what they have destroyed. They wander about at night, and 
keep in a half-nodding sleep during the day. They slight their 
work-cut up corn, cane, cotton or tobacco when hoeing it, as if 
for pure mischief. They raise disturbances ,vith their overseers 
and fell ow servants without cause or motive, and seem to be in
sensible to pain when subjected to punishment 

The fact of the existence of such a complaint, making man like 
an automaton or senseless machine, having the above or similar 
symptoms, can be clearly established by the most direct and posi
tive testimony. That it should have escaped the attention of the 
medical profession, can only be accounted for because its attention 
has not been sufficiently directed to the maladies of the negro 
race. Otherwise, a complaint of so common occurrence on badly
governed plantations, and so universal among free negroes, or those 
who are not governed at all-a disease radicated in physical lesions 
and having its peculiar and ,veil-marked symptoms, and its cura
tive indications, would not have escaped the notice of the profes
sion. The northern physicians and people have noticed the symp
toms, but not the disease from \Vhich they spring. They ignorantly 
attribute the symptoms to the debasing influence of slavery on the 
mind, without considering that those who have never been in 
slavery, or their fathers before them, are the most afflicted, and 
the latest from the slave-holding South, the least. The disease is 
the natural offspring of negro liberty-the liberty to be idle, to 
wallow in filth, and to indulge in improper food and drinks. 

In treating of the anatomy and physiology of the negro, I showed 
that his respiratory system was under the same physiological laws 
as that of an infant child of the white race; that a warm atmos
phere, loaded with carbonic acid and aqueous vapor, was the most 
congenial to his lungs during sleep, as it is to the infant; that, to 
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insure the respiration of such an atmosphere, he invariably, as if 
mO\ cd by in tincr, shrouds his head and face in a blanket or some 
other CO\ ering, \\ hen disposing himself to sleep; that if sleeping 
bv th ... fire in cold weather, he turns bis head to it, instc~d of his 
f~et, e\ idem! v to inhale warm air; that when not in acri\'c exer
cise. he alw.1;,~ hovers over a fire in comparatively warm weather, 
as if he rook ·a positive pleasure in inhaling hot air and smoke when 
his boliy is quiescent. The natural effect of this practice, it wa.., 
sho,\ n, caused imperfect am10::,pheriz:.1tion or vitalization of the 
blood in the lungs. as occurs in infancy, and a hebetude or torpor 
of intdkcc-from blood not sufficiently vitalized being distributed 
to the brain; also, a slothfulness, torpor and disinclination to exer
cise, from the same cause-the want of blood sufficiently areated 
or vitalized in the circulating system. 

\Vhen left to himself, the negro indulges in his natural disposi
tion to idleness anJ sloth, and does not take exercise enough to 
exp::nd his lungs and co vitalize his blood, but dozes out a miserable 
existence in the midst of filth and uncleanliness, being too indolent 
and ha\·ing too little energy of mind to provide for himself proper 
food and comfortable lodging and clothing. The consequence is, 
that the blood becomes so highly carbonized and deprived of 
oxygen, that it not only becomes unfit to stimlate the brain to 
energy, but unfit to stimulate the nerves of sensation distributed 
to the body. A torpor and insensibility pervades the system; the 
senticn: nerves distributed to the skin lose their feeling to so great 
a degree, that he often burns his skin by the fire he ho\·ers over, 
without knowing it, and frequently has large holes in his clothes, 
:1.nd thr shoes on his feet burnt to a crisp, without having been con
scious of when it\\ as done. This is the disease called dvsaesthesia
a Greek term expressing the dull or obtuse sensation that always 
attends the complaint. 

,, 'hen arous.cd from his \loth hy the stimulus of hunger, he takes 
anything he can lay his hands on, and tr~rn,plcs on the rights, as 
well 3'- on the property of others, with perfect indifference ac:; to 
con cgucnce,. \Vhen dri\·cn to labor by the compulsive power 
of th~ white man, he performs the task a~signed him in a headlong, 
careless manner, treading down with his feet, or cutting with his 
hoc the pl.rnts he is put to cultivate-hreaking the tools he works 
with, and spoiling e\·erythjng he touches that c;,n be injured hy 
carclc,s handling. Hence the overseers call it "rascaliry," ,11pposi:1g 
that the mischief is intenLiona11y done. But there is no premeditated 
mischief in the case-the mind is too torpid to meditate mi· chief, 
or even to he aroused hy the angry pnssions to deeds of daring. 
Dysac~thcsia, or hebetude of sensation of both mind and body 
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prevails to so great an extent, that ,vhen the unfortunate individual 
is subjected to punishment, he neither feels pain of any conse
quence, nor shows any unusual resentment, more than b1 a stupid 
sulkiness. ln some cases, a11.1csthesae ,vould he a more suitable 
name for it, as there appears to be an almost total loss of feeling. 
1 he term "rascality," given to this disease by overseers, is founded 
on an erroneous hypothesis an<l leads to an incorrect empirical 
treatn1ent, which seldom or ever cures it. 

1~he complaint is easily curaLle, if treated on sound, physio
logical principles. The skin is dry, thick and harsh to the touch, 
and the liver, inactive. The liver, skin and kidne1 s should be stim
ulated to activity, and be made to assist in dccarbonizing the blood. 
The best means to stimulate the skin is, first, to have the patient 
\veil \Vashed ,vith ,varm ,vater and soap; then to anoint it all over 
·with oil, and to slap the oil in with a broad leather strap; then to 
put the patient to some hard kind of ,vork in the open air and 
sunshine, that ,vill compel hin1 to expJnd his lungs, as chopping 
,vood, splitting rails or srnving ,vith the cross-cut or whip s:nv. Any 
kind of labor will do that will cau~e full and free respiration in its 
performance, as lifting or carrying heavy \veights, or brisk \valk
ing; the object being to expand the lungs by full and deep inspira
tions and expirations, thereby to vitalize the impure circulating 
blood by introducing oxygen and expelling carbon .... 

Such treatment ,vill, in a short time, effect a cure in all cases 
,vhich are complicated with chronic visceral derangements. The 
effect of this or a like course of treatment is often like enchant
n1cnt. No sooner docs the blood feel the vivifying influences de
rived from its full ~nd perfect atmospherization by exercise in the 
open air and in the sun, than the negro seems to be a\vakened to 
a new existence, and to look grateful and thankful to the \vhite man 
whose compulsory po,ver, by m3king him inhale vital air, has re
stored his sensation and dispelled the mist that clouded his intellect. 
His intelligence restored and his sensations a,vakened, he is no 
longer the bi pedu111 nequissinzus, or arrant rascal, he ,vas supposed 
to be, but a good negro that can hoe or plo,v, and handle things 
·with as much care as his other fcllo,v-servants . ... 

Although idleness is the most prolific cause of dysaesthesia, yet 
there are other ways that the blood gets deteriorated. I said before 
that negroes are like children, requiring government in every
thing . ... 

According to unalterable physiological la,vs, negroes, as a gen
eral rule, to \Vhich there are but few exceptions, can only have 
their intellectual faculties a\vakened in a sufficient degree to receive 
moral culture, and to profit by religious or other instruction, ,vhen 
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under the compubatory authority of the white man; bec~n~se, as 
a gcner,11 rule. to \\ hich there are but few exceptions, they will not 
take sufficient exercise, when removed from the white man's 
authorit\', to viralizc and Jecarbonizc their blood by the process of 
full and, free rcspir, cion, that active exercise of some kind alone 
can effect. A northern climate remedies, in a considerable degree, 
their naturally indolent disposition; hut the dense atmosphere of 
Boston or Canada can scarcely produce sufficient hernatosis and 
vigor of mind to induce chem to labor. From their natural indol
ence, unless under the stimulus of compulsion, they doze away 
their lives with the capacity of their lungs for atmospheric air 
only half expanded, from the want of exercise to superinduce full 
and deep respiration. The inevirnhle effect is, to prevent a sufficient 
atmosphcrization or virnlization of the blood, so essential to the ex
pansion and the freedom of acnon of the intellectual facultie~. 
The black blooJ distributed to the brain chains the mind to ig
norance, superstition and barbarism, and bolts the door against 
civilization, moral culture and religious truth. The compulsory 
po,vcr of the white man, by making the slothful negro take active 
exercise, puts into active play the lungs, through whose agency 
the vitalized blood is sent to the brain to give liberty to the mind, 
and to open the door to intellectual improvement. The very exer
cise, so beneficial to the negro, is expended in cultivating those 
burning fields in cotton, sugar, rice and tobacco, which, but for 
his labor, would, from the heat of the climate, go uncultivated, and 
their products lost to the world. Both parties are benefitted-the 
negro as well as his master-even more. But there is a third party 
hencfittcd-the world at large. The three millions of bales of cotton, 
made hy ncgro labor, afford a cheap clothing for the civilized 
world. The laboring classes of all mankind, having less to pay for 
clothing, have more money to spend in educating their children, 
and in intellectual, moral and religious progress. 

The wisdom, mercy, and justice of the decree, that Canaan shall 
serve J apheth, is proved by the disease we have been considering, 
because it proves that his physical organization, and the laws of his 
narnre, are in perfect unison with slavery, and in entire discordance 
with liberty-a discordance so great as to produce the loathsome 
disease that we have been considering, as one of its inevitable 
effects-a disease that locks up the understanding, blunts the sensa
tions and chains the mind to superstition, ignorance, and barbarism. 
Slaves arc not subject to this disease, unless they are permitted to 
live like free negroes, in idleness and filth-to eat improper food, 
or to indulge in spirituous lic1uors .... 

Our Declaration of I ndependcnce, which was drawn up at a 
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time when negroes vvcre scarcely considered as human beings, 
"That all rnen are by nature free and equal," and only intended 
to apply to white n1en, is often quoted in support of the false 
dogma that all mankind possesses the same mental. physiological and 
anatomical organization, and that the liberty, free institutions, and 
whatever else ,vould be a blessing to one portion, would, under the 
san1e external circumstances, be to all, ,vithout regard to any 
original or internal differences inherent in the organiz3tion .... 

The dysacsthesia Aethiopis adds another to the many ten thou
sand evidences of the fallacy of the dogma that abolitionisn1 is 
built on; for here, in a country ,vhere nvo races of n1en dwell 
together, both born on the same soil, breathing the same air, and 
surrounded by the same external agents-liberty, ,vhich is elevating 
the one race of people above all other nations, sinks the other into 
beastly sloth and torpidity; and the slavery, which the one ,vould 
prefer death rather than endure, improves the other in body, mind 
and morals; thus proving the dogma false, and establishing the truth 
that there is a radical, internal, or physical difference benveen the 
t\vo races, so great in kind, as to make ,vhat is wholesome and 
beneficial for the white man, as liberty, republican or free institu
tions, etc., not only unsuitable to the negro race, but actually 
poisonous to its happiness. 

IV 

345 

The con rent of the Cartwright Report hardly requires comment.' Its 

4 A devastating criticism of Cartwright's paper by James T. Smith appeared in the 
September 1851 issue of the New Orleans .~1edical and Surgical Journal. He wrote: 

[Drapetomania] may be called a new disease, discovered by Dr. Cart
wright . . . . It is calculated to marshal the ""·ay to the pathology of a very 
numerous class of diseases hitherto never dreamed of as being anything 
but Yices; for if a strong desire to do what is wrong be a disease the viola
tion of any one of the Ten Commandments will furnish us with a new 
one so that with a long Greek word for the commencement, and the addi
tion of the magic 'mania' we shall have a disease for coveting your neighbor's 
money (a disease common to both the white and black races), or a disease 
of bearing false witness, or a disease for cutting your neighbor's throat, 
commonly called 'murder'; all of which shall no longer be treated by the 
penitentiary, but by calomel, carsicum, etc. This we consider a£ the greatest 
step in the progress of philanthropy made in modern times. 

Smith was equally asrute in his remarks on Cartwright's treatment of dys.1esthesia 
Aethiopis. For this disease he observed, Cartwright "suggests a species of remedy 
which, with some modification, the Greek master applied to his drapetes and the 
Roman to his fugitivus"-it is, the "strapping-in" recommended by the doctor: 

'The best means,' says he, 'of stimulating the skin is to haYe the patient well 
washed with warm water and soap, then to annoint it all over with oil, and 
to slap it in with a broad leather strap.' Now they, the Romans and Greeks, 
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form, however, ,vhich closely resembles contemporary forms of psy
chiatric denigration deserves f urchcr attention. I shall list my observ~
tions in the order in ,, hich the sc.ncments co ,vhich they refer occur 1n 
the text-first on ''Jrapctomania,'' then on "dys:1cschcsia Acthiopis." 

L Although ·'running away,'' or escaping f rorn captivity, is ordinarily 
thought of as a human act, a deliberate or willed pcrf ormance, Cart
,vright referred to it :.1s an occurrence or happ~ning, an e\ c.nt ''caused" 
by certain antecedent events. Thus, dr:1peton1ania "causes" slaves to run 

a\vay. 
1.' 1~he ''cause ... that induces the negro to run a\vay from service" 

is, moreover, identified as a "disease of the n1ind." 
3. Prernonitory symptoms of dr.1pccon1ani:.1 are said to be ''sulkiness" 

and "dissatisfaction." \\'hen displayed by whites, such en1otions ,vere 
then vie\\ ed as the normal expressions of unhappin-ess ,vich one's lot in 
life, but ,vhen displayed by the Negro slaves, they signaled the onset of a 
dread n1cntal dise;.1se. 

4. 1·0 pr~\·cnt the full-blo,\·n development of drapetomania, exhibited 
by the actual running away of the slave, \\,hipping is recommended as 
medical therapy. This treatment, in a revealing ailusion to its historical 
origins, is called ''\vhipping the deYil out of then1." 

5. Finally, the cure of drapeton1ania and the restoration of the slave 
to sanity is said to require the submission of the Negro slave to his 
white master. "They have only to be kept in that [submissive] state," 
concluded Cart\vright, "and treated like children, with care, kindness, 
attention, and humanity [sic], to prevent and cure them from running 
a,vay. " 

S:nce Cartwright's foregoing observations, Lincoln has emancipated 
the I • cgro slaves and the medical professi1..1n has ncgricizcd the free 
whites. \\'hat had been drapetornania bccan1e depression. The Negro 
slave ran aw.1y from slavery. ~Iodcrn n1an runs :1,vay fron1 a life tlut 
seems tu him a kind of slavery. In trying to escape, he n1ay abandon his 
family, his job, his , cry life. Since such behavior is socially disrupti\·e, 
and in the case of ~uicidal propensities is life-threatening, it is no,v gen-
rally regarded as a mecEc~l problem justif) ing the involunLLr) hospitaii-

zatiun and treatment of the alleged patient. 
In short, the sane sla,·c is the .... Tcgro ,vho accepts his role :1s the iiatural 

and proper or<lcr of things. 1-hc Negro ,vho rejects this re le i~ defined 

u cd tic strnpping in ,, ithout the anointment, and with a much nan 0wcr 
strJp t 1 an th o c rc1,;ornmc11dcd. 

Sn · h, / of /)r < " n,)Jt's l?cpurt 011 t/Je Disi:ascs m1d l'hysicr,l Pecu/i,1rities 
of t!Jc N ro Race, 8 £W ORI, \N :\II rm .,1 ,~1> SuRr.wAI. J. 228-37 ( !811). 
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as insane. In this view, f orn1ed more than a century ago, ,ve recognize 
the current criteria of mental health and 1nenral illness-that is, the ac
ceptance of the social roles imposed upon us by birth, fate, Ia,v, or our 
sup-criors in life, or their rejection. 5 

6. "Dys:.1esthesia Aethiopis" is an illness ,vhich Carnvright identifies 
as ''a disease peculiar to negroes called by overseers 'rascaliry.' " It is 
thus clearly a product of relabeling, pure and sin1plc.6 

7. As \.Vith drapetomania, Carnvright further identified dysaesthesia 
Acthiopis specifically as a "1nental disease ... accomp:inied ,vith physical 
signs or lesions of the body, discoverable to the medical observ·er. ... " 

8. Although Cart,vright mentioned not a single free Negro ,vho had 
consulted him as a patient, for this or any other illness, he refers to "the 
complaint as it prevails among free negroes .... " Actually, dysaesthesia 
Aethiopis points to certain types of behavior on the part of Negroes 
deen1ed offensive to \.vhites by the whites, not the blacks. It is Cartwright 
,vho "complains," not his alleged "patient." This linguistic fonn-the 
oppressor labeling the undesired behavior of his victim a "complaint" or 
a "symptom"-continues to remain basic to, and indispensible for, the 
theory and practice of institutional psychiatry. 

9. "Nearly all" free Negroes "that have not got some '\Vhite person 
to direct and to take care of then1" are said to be afflicted ,vith dysacs
thesia Aethiopis. This alleged finding reaffirn1s the equation between 
sanity and subjection for the black-and sanity and domination for the 
'\vhite. Today, ,ve equate sanity with psychiatric subjection for the 
patient and psychiatric domination for the physician. Since today every
one is considered more or less mentally ill, the measure of mental health 
is "insight" into, and acceptance of, the role of mental patient by the 
layman-and the role of mental healer by the physician. Th'e drama of 
mental illness is thus merely a new version of the drama of Negritude: 
the cast is ne,v, but the play is the sam'e, 

I 0. The chief symptoms-"con1plaints," as Cartwright called them
of dysaesthesia Aethiopsis are the doing of "much mischief." The indi
viduals afflicted with the malady "break, waste, and destroy everything 
they handle ... slight their work-cut up corn, cane, cotton, or tobacco 
when hoeing it, as if for pure mischief." These acts speak for themselves. 
Their m·eaning, and the human dignity of those whose protest they ex
press and signify, are medically redefined as the n1eaningless n1anifesta-

6 See generally T. S. Susz, IDEOLOGY AND INSANITY (1970); T. S. SzAsz, THE MYTH 

OF MENTAL ILLNESS (1961). 
6 For a discussion of labeling and relabeling in psychiatry, see T. S. SzAsz, IDEOLOGY 

AND INSANITY, supra note 5, at 49-68. 
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cions of a 1ncnral disorder. \nd so it is today-except that v;e now de
humanize black and \\ hire et1uall). Frum in~anc •·r~1 sc~1litics" in Louisiana 
to insane murders in D.1llas and Los 1\ngclcs, it is only a short step. 

11. C,1rt\\ right nor only dcscril>c<l the signs and sy111pton1s of the 
disca e h"' c.1lled '\.l) s.icsthesia \crhiopsis,' 1 he also identified its etiology 
and pre criiJcd its cure. "' l he disease,'' he asserted, ''is the natural off-

spring of ncgro liberty .... " 
l ~- "-rhe complaint is easily curable." T'o cure the "patient," the 

ductur is exhorted ''to :.inoinr it [ the skin] all oYer ,,·ith oil, and to slap 
rhc oil in with a broad le.uher strap; then to put the patient [sic] to 
:some hard kind nf ,vork in the open air and sum,hine, that ·will compel 
him to expand his lungs, as chopping ,vood, splitting rails or sa,\'ing ,vith 
the cross-cut or ,vhip s:nv. ' 1 This posture is indistinguishable from the 
"therapeutic attitude'' of our ''liberal" psychiatric criminologiscs.7 The 
l,asic formula is here in its entirety: call the victirn "patient" and the 
punishment ··treatment," and he \Vill surely be "cured" of his "affliction" 
-provided, of course, that the physician is left in full charge not only of 
the patient anJ his treatment but of the evaluation of the therapeutic 
results as well. 

13. Although Cart\vright attributed the destructive beha\ ior of Ne
groes to dysaesthesia Aeth.iopis and claimed that the disease is curable, 
even compJete recovery from this affliction fails to restore the blacks 
to a physiologic state comparable to that of the whites. "Although idle
ness is the rnost prolific cause of dysaesthesia, yet there are other ·ways 
that the blood gets deteriorated. I said before that the Negroes are like 
children, requiring governn1ent in everything." 

14. Lastly, Carnvright's Report provides us with an exceptionally 
clear and unqualified statement regarding the allegedly subhuman charac
ter of Negroes \vhich applies equally to the modern vi"e,v of all men
black and white-stigmatized as mentally ill: "Our Declaration of 
Independence, ,vhich \Vas drawn up at a time when Negroes were 
sea reel y considered as human beings, 'That all men are by nature free and 
equal,' and only intended to apply to white n1en, is often quoted in 
,;;upport of the false dogma that all mankind possesses the same 1nent:1l, 
physiological, and anatomical organization. . . . The dysaesthesia 
Acthiopis adds another to the many ten thousand [sic] evidence of the 
fallacy of the dogma that abolitionisn1 is built on .... " Liberty, Cart
wright concluded, is beneficial for the ,vhite man, but is "actually poison
ous to the h~1ppincss" of his black brother. No more fitting epitaph 

7 For a general di cu sion of th is a ttit11cl<:, ~1.c K. i\1P.'.'.s1;-.;c.ER, Tm: CRIME. oF PuNISH

ME..'i'T ( 1968) . 
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could be written for involuntary mental hospitalization, a practice that 
enshrines the identical proposition: Liberty, beneficial for the sane 
(psychiatrist), is actually poisonous to the happiness of the insane (pa
tient) .8 

V 

I have tried to call attention, by means of Carnvright's Report, to 
some of the historical origins of the modern psychiatric rhetoric. In 
the Report, conduct on the part of the Negro slave displeasing or offen
sive to his white master is defined as the manifestation of mental disease. 
But ,vhat exactly is a mental disease? I shall sumn1arize n1y vic,vs on this 
question.9 

There are three distinct uses of the term ''mental illness." First, the 
term is used to refer to certain types of bodily diseases-that is, diseases 
of the brain whose predominant symptoms are abnormalities of be
havior. According to one school of psychiatric thought, all mental 
diseases are of this type. Those who hold this vie,v assume that some 
metabolic, genetic, or neurologic defect, perhaps a very subtle one, \vill 
ultimately be found to explain all disorders of thinking and behavior 
now called "n1ental illness." 

No one would deny that, as any other part of the body, the brain 
n1ay be injured or become diseased, nor are there, to my knowledge. 
any psychiatrists who would deny that some of the people now diag
nosed as "mentally ill" (and free of demonstrable organic disease) might 
actually be suffering from the effects of as yet undiscovered neurological 
disease processes. But for those "\Vho regard "mental illness'' as a type 

s It would be misleading to imply that Cartwright's vicious paternalism toward the 
Negro is safely behind us. In 1969, Dr. Graham B. Blaine, Jr., Chief of Psychiatric 
Service of the Harvard University Health Services, asserted that the Negro is an 
adolescent whose "symptoms" must be born with "patience" and "tolerance" by the 
white man. He continued: 

In addition to helping black students cope with the problems of their 
individual adolescence, they must also be helped to deal with the conflicts 
that arise from the adolescence of the Black race. It is in this country, at 
this time, a group which is struggling to define its identity. After such 
definition occurs, the race can take its place harmoniously within the 
larger culture. Rebellion and group distinctiveness are symptoms of this 
identity conflict. The rest of society must be patient and tolerant about 
these symptoms much as parents must deal with the paradoxical, provo
cative behaviour of their adolescent children. 

Blaine, What's Behind tbe Youth Rebelli011?, Sunday Herald Traveler (Boston), Nov. 
16, 1969, at 22-23. 

9 For a detailed analysis of this problem, see T. S. SzAsz, THE l\hrn OF MENTAL 

ILLNESS, si,pra note 5. 



350 THE A {ERICA.• CRil\1INAL LA'" RE\'1£\\ [Vol. 10: 337 

of brain disea e
1 

the phrase '·n,ental illness" is inadcquJtc and 1nislcaJing. 
lf they n1ean tlut people labeled "1ncnt3lly ill' 1 suffer from diseases of 
tbe br,zin, just as some other people su ffcr frorn "diseases of the heart," 
.it ,voulJ seem bertcr for lht: s,1kc of darity to say that and not s01nething 

else. 
-rhc second nrnjor use of the term "mental illnc~s" is to denote a 

'' iuncrional" or '·psychologic.11" disorder. Proponents of this vie,v adn1it 
that patients called "mentally ill', do not suffer from bodily diseases, 
but they maintain that such individuals exhibit defects or def orm:1tions 
of their personalities su severe as to justify calling chem ''ill." 1~hus, the 
person who compbins of bodily aches and pains but is physically 
healthy may be diagnosed as suffering from "con, ersion hysteria" or 
'hypuchondri,1sis." 

1 hesc and some ocher ''functional mental illnesses,, rese711ble bodily 
diseases. But m:.1ny thmgs in the \\'orld resemble many others; for ex
ample, the eyes of a be:.1utiful ,voman are often said to be like limpid 
pools. But eyes are not pools. People ,vho act as if they \Vere bodily 
ill are not necessarily bodily ill. In short, ·when doctors ( or others) 
hlbe1 people a:, sick merely because the "patients,, act as though they ,vere 
sick, or because they claim to be sick, or because the observer thinks 
they are sick, the physicians speak n1etaphorically-as poets, not as scien
tists. To be sure, this kind of metaphoric use of the tern1 "sick" is not 
limited to psychiatry: people also say that our economy is "sick," that 
a joke is "sick,'1 or that someone they dislike makes them "sick." Y·et 
only in connection ,vith mental illness do we systematically act as if 
figure of speech ,\·ere fact. No one believes that "sick economics" re
quire medical he]p, but nearly everyone believes that "sick" n1inds do. 

~fhe third use of the term "mental illness" denotes a deviant social 
role. For our purposes it is necessary only to distinguish benveen two 
types of social roles: those that are assumed voluntarily, such as husband 
or graduate student, and those that are ascrihed to a person against his 
,viii, such as draftee or convicted criminal. 

Since roles are social artifacts, role deviance has meaning only in the 
context of specific social customs and hnvs. The criminal is deviant be
cause he breaks the la\v of the land; the ho1noscxual because most people 
arc heterosexuals; the atheist because n1ost people believe, or say they 
belie\ e. in Go<l. 

J'o the question, now, as to which kinds of social deviance constitute 
instances of ''mcnral illness," the :inswcr is those that deviate f rorn psy
chiatrically defined rules of mental health. I lo\vevcr obvious this may 
be, its implications for < ur undcrst andjng of mental illness scen1 vastly 
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unappreciated. The fact is that every time psychiatrists f orn1ulatc a new 
rule of mental "health/' they create a ne\V class of 1ncntally "sick" in
dividuals. For exan1plc, ,:vhcn dejection is called "depression," it uccon1es 
a "mental illness"; and \vhcn making certain clai1ns (for ex.imple, assert
ing that one is Jesus) is called "schizophrenia," it too becornes a ''1nental 
illness." 

The three uses of the phrase "mental illness" are thus very different 
indeed: the first means "disease of the brain;" the second n1eans "resem
bling bodily illness, but actually not such illness;'' and the third means 
"social behavior deemed inappropriate by psychiatric standards, punish
able by means of psychiatric sanctions.n These three n1eanings do not 
only differ in sense, but also in the category to ,vhich they belong. The 
first meaning, "disease of the brain," is clearly medical; the second 
n1eaning, "psychological illness," is quasi-medical; whereas the third 
meaning, "role deviance," is clearly social. 

VI 

The phrase "n1ental illness,'' therefore, is a misnon1er and a myth. 
''A myth," says British philosopher Gilbert R ylc, "is not a fairy story. 
It is the presentation of facts belonging in one category in the idiom 
belonging to another. To explode a n1yth is accordingly not to deny 
facts, but to reallocate then1." 10 To say that "n1ental illness" is a myth 
is, therefore, not to deny facts, such as sadness and fear, but to reallocate 
then1, f ron1 the category of mental illness to the category of personal 
conduct. "Nlental illness" is not our nun1ber one health problem. Indeed 
it is not a "health" problem at all. Bodies are physical objects; nunds, 
·whatever they may be, are not physical objects. Accordingly, n1ental 
"illnesses," such as depression or schizophrenia, cannot exist in the sense 
in \vhich bodily diseases, such as broken bones or ulcerated skin?, exist. 

"But surely," son1eone might say, "a dope addict, a rapist, or a Lee 
Harvey Os,vald is not a nor111al person. \ Vhat difference does it make 
\vhether ,ve call him sick or something else?" 

It makes all the difference in the world, for what \Ve call things, 
especially people, ,vill shape our attitudes and justify our actions toward 
them. For example, ,vhen socially threatening behavior is called "witch
craft," it is handled by means of theological sanctions; ,vhen it is called 
"crime," it is handled by m·eans of legal sanctions; and ,vhen it is called 
"mental illness," it is handled by means of psychiatric sanctions. 

The consequences of being labeled "mentally ill" are very different 

10 G. RYLE, THE CONCEPT OF MIND 8 (1949). 
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frorn those of being labeled "physically ill." Despite the propaganda 
of the A1ncric.1n , lcntal I Icalth movc1ncnt that "rnental illness is like 
anv other illness," 11 the man in the street kno\VS that an offender can 
pl;ad insanity, but nor cancer or heart disease; that a person can be hos
pitalize i and er cared ag.1inst his will for mental illness, but not for bodily 
illness~ and that mcnt:11 illness rnay be, but bodily illness never is, a legal 
ground for divorcc.12 

In addition co personal degradation and possible loss of employn1enc, 
the so-called mental patient loses valuable civil rights that are usually 
not denied a criminal-co vote, 13 to make valid contracts, u to stand 
tri:11; 15 worst of all, he may lose his liberty to a n1ental hospital, perhaps 
for life, ,vith little chance for eff eccive appeal, and remain at the n1ercy 
of those ,vhose definitions of "mental illness" put him there in the first 
place.16 

Probably the most dangerous implication of institutional psychiatry 
for a mass society con1es from the trend to accept the testimony of psy
chiatric "experts,, as "scientific" and therefore "true.,' 17 Thus one man's 

11 For cri icism of this assumption, sec Sz.\SZ, .Hental lfl71ess ls Not a Disease, 66 Sa. 
OrCEST Dec. 1969, at 7, Szasz, 1\Iental Illness ls a Myth, N.Y. Times, June 12, 1966 (Mag
azine), at 30. 

12 In general a spouse's ill health, impotency or physical incapacity do not constitute 
grounds for di\orce. 27A C.J.S. Dh•orce § 46 (1955). But see KY. REv. STAT. ANN. 
~ 403:020 (1969). Thirty-three jurisdictions, however, may grant a divorce on any ground 
of insanity or of incurable insanity. See \Vadlington, A Case of Insanity and Divorce, 
56 V.>... L. REv. 12, 20-23 (1970) for a listing of the relevant statutes. 

13 See Harrison v. Lavecn, 67 Ariz. 337, 196 P.2d 456 (1948); Application of Marino, 
23 ::-,..;_ J. \Tise. 159, 42 A.2d 469, 470 (1945); State ex rel. Melvin v. Sweeny, 154 Ohio St. 
223, 94 N .E.2d 785 (1950). 

U "The fundamental requirement of a contract, a mutual and voluntary meeting of 
the minds, cannot be met by a person non compos mentis." Hillsdale National Bank 
v. Sansorne, 11 -:--:.J. Super. 390, 78 A.2d 441 (1951); see WILLISTON, CONTRACTS §§ 249-57 
(3d ed. 1 ?59). 

15 Sle f-Llislip v. United States, 129 F.2d 53 (D.C. Cir. 1942); (ccThe verdict of in
sanity ... was a legal determination that appellant was not then mentally qualified to 
stand rri:1!."); Rowe v. State. 234 ~1d. 295, 306, 199 A.2d 785, 791 (1964) ("The pri• 
mary purpose of the insanity laws are to prevent an insane person from being tried for 
in alleged criminal offense until he has recovered his reason."); Buckler v. Srate, 173 
Miss. 350, 354, 161 So. 683, 684 (1935) C'[T]he insanity of an accused at the time of 
trial goes further than a defense; it introduces the element that the accused is nor fit 
to stand trial"). 

1° For further discussion of this problem, see in this Symposium, Drake, Enforcing 
the Right to Treatme-nt: \Vyatt v. Stickney. 

17 Dr. Jrihn Suarez, in a recent article, discusses the misapplication of p.;ychiatric 
testimony: 

1 he criteria used in determining responsibility, needless to say, are the sole 
businco:;s of rhc criminal law, but the psychiatrist should not be asked the 
ultimate question (i.e .• responsibility) .... The simple reason is because 
he cannot have scientific anc;wcrs. Bcsidcc;, involved in such a dctermina-
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opinion of another receives much more ,veight than it should. As we 
pointed out above, only one of the current uses of the term "m·ental 
illness"-namely, "brain disease"-has any scientific basis, and neither 
law nor psychiatry is much concerned with it, because it refers to a 
purely medical problem, like cancer or heart disease. Its second mcan
ing-"disorder of the personality" of a "diseased mind"- is so ,ague and 
elastic that it is believed to be relevant to both n1edicine and law. Given 
the separation betwe·en act and intent, or conduct and the reasons for 
it, the notion of mental illness as "personality disorder" is used to provide 
a "scientific explanation" of the act. Since psychiatrists and other mental 
health specialists are regarded as experts on intent and motivation, they 
are asked to provide such explanations. Illustrative of this is a psycho:
logical expert's testimony that Sirhan Sirhan murdered Robert l(ennedy 
because he hated and wanted to kill his own father.18 

However, the sense of "n1ental illness" of greatest concern to legal 
and institutional psychiatry is its third meaning-"role deviance" -which 
designates a problem closely resembling problems of criminal law: while 
the law prohibits criminal behavior and enforces legal rules by n1eans 
of penal sanctions, institutional psychiatry prohibits "mentally ill" be
havior and enforces mental health rules by means of psychiatric sanc
t.J.ons. 

VII 

Accepting the phrase "m·ental illness," rather than defining what we 
n1ean by psychiatric "role deviance," has obscured the real function of 
institutional psychiatry in the courtroom and in society generally. In so 
doing, the study and evaluation of a large part of human behavior has 
be'en subtly transferred from ethics to psychiatry, from the free market
place of ideas to the closed wards of the mental hospital. 

The act of depriving a person of his liberty is a moral and political 
act. It is often objected that the involuntary confinement of a person in 

tion are legal, moral and philosophical considerations, clearly outside his 
scope . . . . However the moment that the psychiatrist is pressed co give 
his opinion, which is no more than his personal guess or his moral con
viction, there suddenly appears something interpreted as "tangible and 
scientific." Under the guise of science, part or all of the responsibility for 
the difficult issue of criminal responsibility is thus handed over to the 
psychiatrist. 

Suarez, A Critique of the Psychiatrist's Role as Expert Witness, 12 J. FoR. Set. 172, 175-76 
(1967); see De La Vega, A View of the Psychiatrist and His Opinion in the Law, 13 
N.Y L.F. 659 (1968); Diamond & Louisell, The Psychiatrist as an Expert Witness: 
Some Ruminations and Speculations, 63 M1CH. L. REv. 1335 (1965). 

18 N. Y. Times, March 13, 1969, at 24, col. 3. 
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a inental hospital is its-elf therapeutic, or that it is a condition necessary 
for the proper adminisrrntion of some type of psychiatric treatment. In 
this vie,v, held b1 m·my ps>-chiatrists. commitment n1ay be compared to 
rhe restraint of the p.ni~nt on the operating table, necess~1ry for the 
proper pcrfonnancc of surgic ll treatment. 'fhc ob\'ious difference is 
that the surgical p.1tient consents to the restraint, ,vhcrcas the 1nental pa
tient does not. I Io,v then shall ,ve decide ,vhether commitment is 

therapy or punishment? 

To :isk the rnedical question, ''' Yhat is the proper drug for treating 
pncun10coccal pneumonia?" presents a technical problem that the by 
person cannot be expected co m3ster. The best he can do is to select a 
competent expert and accept or reject his advice. In contrast, the n1oral 
question, ,Yhecher it is justified to deprive a person of his liberty in order 
to treat him for 1ncntal illness presents an ethical problen1 that the lay 
person can master. 

It is an idle hope that a scientific psychiatry will save us from moral 
problems and moral decisions. To be sure, moral decisions, such as those 
,ve ha\·e b~cn discussing, are often hard and painful to make. The temp
tation to delegate this burden to others is everpresent. Yet, as history 
teaches us, those who would take from man his moral burdens-be they 
priest or ,varlords, politicians or psychiatrists-must also take from him 
his liberty and hence his very humanity. 

Progress in psychiatry, and especially in legal psychiatry, no-w depends, 
not on defining ever increasing types of conduct as "mental illnesses" 
and ever increasing offenders as "mental patients," but on clarifying the 
multiple roles of psychiatry, and especially on distinguishing psychiatric 
interventions that help the individual ( and perhaps harm others or so
ciety) from those that bann the individual ( and perhaps help others or 
society). 

VIII 

In confronting the moral dilen1mas of modern psychiatry, ho,v can 
we keep faith ,vith our traditional commitment to a free society? first, 
we must recognize the semantic problem of the mis1eading phrase 
"mental illness." The three very different categories of people \\·ho may 
be classified as mentally ill should be treated differently: those \vho have 
diseases of the br:1in should be (if they ,vant to be) treated medically, 
as we ere.it all other people who have bodily diseases; those who are 
"sick" only in a n1ctaph'>ric sense should be treated as they ,vish to be 
treated, provided they can secure the "treatment" they desire; finally, 



1972] THE SA~E SLAVE 355 

those who act out a deviant social role not prohibited by la,v should 
be left unrr1olested by the police po,ver of the st,1tc, ,vhereas those ,vho 
act out a role prohibited by the la,v should be treated as accused 
criminals. 

To in1plement these changes in ho,v people are treated ,ve ,vould 
have to take a firm stand on the moral and legal questions of right and 
wrong, innocence and guilt, as they pertain to certain actions now 
deemed deviant. Society as a whole, rather than psychiatrists, ,vould 
have to decide, and take responsibility for, putting into la,v ,vhat is 
legally punishable behavior. 

In criminal law, great changes ,vould have to be made, including the 
elimination of the plea and verdict of not guilty by reason of insanity.19 

Insofar as men are human beings rather than machines, they ahvays have 
some choice in how they act; hence, they are always responsible for 
their conduct. There is method in madness, no less than in sanity. 
"Insanity" should not be an excusing condition for crime. La,vbrcakcrs, 
irrespective of their "mental health," ought to be treated as off enders. 
An assassin, no matter what his motive, has broken the law by taking 
another person's life. He is guilty of committing the crime; to say that 
he is "not guilty by reason of insanity" is to ignore the legal question of 
guilt and innocence; and to say that we shall treat him in a "mental 
hospital" is to ignore the simple fact that, from the "patient's" point of 
view, involuntary "hospitalization" is imprisonment, and involuntary 
treatment 1s torture. 

CONCLUSION 

Only in treating diseases of the brain do psychiatrists deal with medical 
problems; and this they rarely do. l\1ost of the time psychiatrists deal 
,-vith human conflicts, not ,vith medical diseases. It is a characteristic of 
conflicts that one cannot intervene in them to the complete satisfaction 
of all parties. Hence, it is idle to ask ,vhether our contemporary psy
chiatric practices are "therapeutically" eff ective-vvhcn there is no disease 
for then1 to "cure;" and it is misleading to ask if they are "useful"-v~,hen 
the question ,ve ought to ask is, "useful for ,vhom?" Since psychiatric 
interventions are purposefully initiated and econon1ically supported by 
concrete individuals or groups, it is reasonable to assume that they are 
useful for those vvho initiate and support them-but not nec-cssarily for 
others. 

19 For a further discussion, see T. S. SzAsz, LAW, LIBERTY AND PSYCHIATRY (1965); 
T. S. SzAsz, PsYcHTATRtc JusncE (1965). 
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Perhaps the most important task of acaden1ic or scientific psychiatry 
( that is, of a psy chiarry independent of special economic, institutional or 
professional vested interests) is: to identify and define the different 
kinds of p ) chiatry we have-private and public, ,,oluntary and involun
tary, contractual 3nd institutional; to evaluate and articulate ,\·hat each 
variety can and cannot do and \Vhat each should and should not do; and 
to pose clearly the choice benvcen the Rule of La,v and the Rule of 
Psychiatry. 

\Ve cannot have our cake and eat it too: ,ve cannot clarify and ex
plain human (mis) behavior by n1eans of a psychiatric vocabulary in
tended to obscure and mystify it as the "irrational" product of a "dis
eased" mind; ,ve cannot understand others so long as ,ve define them as 
"insane," vic,v ourseh·es as "sane," and reserve the right to impose, by 
force if neccss~u,r, our "reality" on them; we cannot help peopl'e to 
pursue their self-defined interests ,vhile insisting that because of "mental 
illness1

' they are incapable of defining their o,vn best interests; and, 
finally, we cannot protect individual liberty and personal responsibility 
through psychiatric. interventions that subordinate freedom to "n1ental 
health" and responsibility to "mental illness." 20 

20 For an application of these principles to the pracrice of psychotherapy, see T. S. 
57.ASZ, fm: L JHIGS OF P s YCHCHNAI.YSIS ( 1965). 
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REVISITED* 
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It is not surprising to learn from Anna Freud that her father had 
very much hoped that son1e day there ,vould be a major rapproche
ment benveen psychoanalysis and la,v.1 Despite son1e initial efforts, 
that rapprochement has not yet occurred. In fact, there n1ay be rea
sons to beli·eve that prospects for rapprochement are no,v less prom
ising than they ,vere 30 years ago. Joseph Goldstein recently pre
sented a n1uch more optimistic picture.2 This scholarly effort, as \vell 
as the earlier comprehensive collection of readings assembled by him 
and his collaborators,3 \-Vill serve as a point of departure for much that 
follows here. 

Unlike Goldstein, who, as a professor of la,v, is entitled to take the 
definitional complexities of the concept of jurisprudence for granted, 
this author deems it appropriate here to mention them at least briefly. 
This can be done only in a lin1ited way, but hopefully the analysis will 
provide a sufficient foundation for an examination of the broad con
ceptual dilemma of reconciling psychoanalysis and jurisprudence. I shall 
then examine two specific instances of rapprochement where Goldstein 
believes progress has been and can be made. Finally, my discussion will 
focus on ,vhat is perhaps the most intriguing aspect of the problem, the 

• This paper is condensed from a chapter of the book entitled MoRAL VALUES AND 
SUPEREGO DEVELOPMENT (S. Post ed. International University Press, in press). 

•• A.B., 1950, Harvard University; M.D., 1955, Yale Medical School; Lecturer in 
Law, Harvard Law School; Associate Professor of Psychiatry, Harvard Medical School; 
Member, Boston Psychoanalytic Society and Institute. 

1 Letter from Anna Freud to author, May 3, 1966. Commentators who have been 
interested in the origins of psychoanalysis as they can be discerned in the life of Sig
mund Freud have noted the significance of his early inclinations towards a career in 
law and political affairs. See, e.g., 1 E. JoNES, THE LIFE AND WoRK OF SIGMUND Frum» 
27-29 (1953); Bernfeld, Freud's Scientific Beginnings, 6 AM. IMAGE 163 (1949). Freud's 
interest in these fields has been defined both as a "search for power over men," Id. 
at 163, and as a "search into the meaning of humanity and human relations." 1 E. JoNES, 
supra, at 30. The results of the synthesis of these interests with Freud's medical career 
are several studies by Freud of the irrational and archetypal aspects of man's striving 
for power. See S. FREUD, CIVILIZATION A.No hs DISCONTENTS (1930); S. FREUD, THE 
FUTURE OF AN ILLUSION ( 1927). These works not only analyze the distribution of power 
within society, but also bypass the medical audience and are addressed to all those in
terested in the regulation of human affairs. 

2 Goldstein, Psychoa1Ta!ysis t111d Jurisprudence, 77 YALE L.J. 1053 (1968). 

3 J. KATZ, J. GOLDSTEIN, & A. DERSHOWlTZ, PSYCHOANALYSIS, PSYCHIATRY, AND LAW 

(1967) [hereinafter cited as KATZ]. 
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relationship bet,, ecn psychoanalysis :.1nd mor:.11ity and its in1plications 
for mor.ditv and the law. 

,; 

I 

SOM£ Dt:FINI l IO~S OF J CRISPRUOE. "CE 

J urisprudcncc, like psychoanalysis, is a ,vord that carries different 
connotations depending on its linguistic context and the user's frame of 
reference. Etymologicallr, its derivation suggests the ,vis<lorn of the 
l,nv;4 in ac.tdemic usage it common I y refers to the philosophy of la,v;ts 
rhetorically, it is equiYalent to the La,v ,vich a capital L. 6 Sometimes, 
,\·ithout apology, its meaning is given as the science of la,v.7 If, argu
endo, it is the last of these, a science, then it most certainly is a science 
in search nf :.1n acceptable scientific method. I Iov;cver, it is doubtful 
\vhether there even is "a method" to jurisprudence, since there is little 
agreement as to ,vlut areas or even ,vhat issues are to be studied.8 

Over the years a variety of "schools of jurisprudence" have evolved.9 

Natural b,\ theorists, who trace their lineage to Aristotle and Aquinas, 
arc interested in the relationship benveen la\v and morality. 1° Formalists, 
such as Austin and Kelsen, tend to limit jurisprudence to the study of 
legal concepts and legal reasoning.11 Sociological jurisprudence en1pha-

4 See E. PATTERSON, Jl.-RJSPRUDENCE 7-8 (1953); 1 MERRIAM-,VEBSTER ~EW INTERNA

TI0~\1, D1cr10:-;ARY 1347 (2d ed. 1955). 
r, B1 :\CK's LAw Drcno~ARY 992 (4th ed. 1951); E. PAITERso:-., supra note 4, at 7-8. 

But sec 1 R. Poe:sn, JURISPRUDENCE 9 (1955). 
6 Cf. E. PATTERSON", supra note 4, at 7, 72; 1 R. PouND, supra note 5, at 9. 
7 BLAcK's LAw Drcno-r-;ARY, SU/)Ta note 5; E. PATTERSON, supra note 4, at 7; R. PouNo, 

supra note ;, at 7. 
8 See, e.g., rhrenz,veig, Psychoanalytical Jurisprudence: A C01m11on Language for 

Bi-1/Jylon, 65 CoLU:\L L. Rr.v. 1331, 1349-56 ( I 965); Dworkin, Morality md the Law, 12 
N.Y. REv. OF BooKs, ~1ay 22, 1969, at 29. 

9 See E. Sc11uR, LAW ANn Soc1Err 23-24 (1968). 
IO Id. at 51-58: "The theory of natural law is always grounded in the assertion that 

through reason we can know the nature of man and that this knowledge should be 
the basis for the social and legal ordering of human existence." Id. at 52. See generally 
Kessler, Theoretic B,ues of Law, 9 U. Cm. L. RFv. 98 (1941); Selznick, Sociology and 
Natttr.i/ Law, 6 0.1AT'r. L. F. 84 (1961). Schur cites Frick Fromm and H.L.A. Hart as 
the modern leaders nf this school. See E. FROM~f, Tnr SA1'E SocIETY (1955) and H. 
JlART, Tm: Co~n::PT OF LAw ( 1961). Farly member<; of this school included Aristotle, 
Cicero. Aquin:is, and Grotius. See r. ScHLR, rnpra note 9, at 51-52. 

11 Schur dcscrihcs the positivist as one who believes that the moral and the legal areas 
arc two dic;tinct realms. I Jc notes that the dispute concerning the cenrral characteristics 
of positivism Crllso called the pure theory of law) is comistenrlv considered to be 
form:ilistic. C. Sr rn-R, mpra note 9, at 24-~0. As a member of the positivist school, 
John A11s in \\ as concerned with developing a "formal, logical dosed system of legal 
.rules •.. [a]lrhough he recognized th:it conceptions of a moral law or a law of nature 
might influence people strongly, he imistccl that such C()nccptions were not legally im-
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sizes the social purposes and significance of la,v, vie,ving legal insti
tutions as social proccsses.12 The Realise School sccn1s to ha\'C arisen 
out of a skepticisn1 about the judicial process. It challenges the ratio 
decidendi as rationalization rather than reason and probes the "real,, 
impact of the Ia,v on society and of society on the la,v. 13 Despite this 
diversity, there has been a contemporary tendency in jurisprudence 
to vie,v law as dynamic rather than static,14 and as interactional rather 
than as a separate ·element. u; 

This interactionalist conception is a red thread running through much 
of the tangled skein of contemporary jurisprudence. It suggests a vic,v 
of law as an ongoing force ,vhich is both developing :ind at the same 
time effecting change. In keeping ,vith this vie,v of hnv as dynan1ic 
rather than static, American jurisprudence has often focused on ,vhat 
might be called the leading edge of the Ia,v "'hich is found in the courts' 
'\Vritten decisions in controversial or difficult cases. Ho,v courts decide 

portanc." Id. at 26. See generally J. At.sn"l', LccnR£s O'l Jt:RJ<;PRCDE'-CE (1861); Ehrcn
zweig, suprn note 8; Kelscn, The Pure Theory of Law, 50 L. Q. Rev. 474 (19H). 

12 Sociological jurisprudence refers to the relation between law and more general 
social norms. le is asserted that, without society's approYal, the rnoc;t definiti,·e procla
mation would be lacking its basis for control. Societal order is found not on compulsion 
by the state but in society's acquiescence in the law. F. ScHuR, supra note 9, at 37-43: 
"Unfortunately it is not always easy to know just which liYing law should be adopted 
as a guide to formal legal action. "'ithin a modern, heterogeneous society, there are 
diverse living laws relating to particular sociological issues, as well as to more general 
social goals that might be implemented through the legal system." Id. at 38. See gen
erally E. FnRLICH, THE F1.:NnAMENTAL PR1Nc1PLrs OF THE SocroLocv OF LAW (1913). 
Roscoe Pound is the leading American member of this school of thought, and some 
of his major works in this area are: l"'ITERPRETATIO~s OF LEGAL HrsTORY ( 1923); AN 
INTRODUCTION TO TIIE Pmr osoPHY OF LAw (1922); THE SPIRIT OF THE Co.MMON LAW 

(1921); OUTLINES OF LECTl.' RES 0'1 }URISPRVDENCE (1903). 
13 The realists "ralsserted. with Yarying degrees of emphasis, that judges make law 

rather than find it . . . . [The Judge l has to decide which principle will prevail and 
which party ,vill win. According to the realists, this decision often precedes the re
course to, and elaboration of, formal legal principles .... The real decision is made 
first-on the basis of the judge's conceptions of justice, determined partly by his pre
dilections, personal background, and so forth-and then it is 'rationalized' in the writ
ten opinfon." E. ScHrR, supra note 9, at 43. See generally J. FRANK, CouRTS ON TRIAL 
(1963) and LAW AND THE l\looERN ,1rno (1931); Holmes. The Path of the Law, 10 
HARV. L. REV. 457 (1897 ) ; Llewellyn, A Realistic Jurisprudence-Tbe Next Step, 30 
CoLu~i: L. REv. 431 (1930); Rumble, Legal Realism, Sociological Jurisprudence and Mr. 
Justice Holmes, 26 J. H1ST. IDEAS 547 (1965). 

14 See Fuller, American Legal Realism, 82 U. PA. L. REv. 429, 446 et passim (1934). 
15 Professor Fuller considers Law and Society as polar categories, analogizing them 

to the blades of a pair of scissors: "Though we are under the necessity of opposing 
them to one another, we must recognize that each jmplies the other. If we deny one, 
the other becomes meaningless. . . . If we watch onlv one blade, we may conclude 
that it does all the cutting .... \Ve aYoid all those difficulties by the simple expedient 
of recognizing that both blades cut, and that neither can cut without the other." Id. 
at 452. 
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most cases will, of course, depend on sc:.1n1tes and legal precedents. 
These arc the professional pbtiorms of the judici.1l process. The diffi
cult case, however, resi ts si111plc resolution, and the question arises as 
co what rhcn is the ratio decidemfi if the judge docs more than simply 
apply existing rules. I Icrc is jurisprudence in statu nascendz! 

A PSYCHO A'\ AL y nc Jt;RISPRUDE:SCE? 

1~hc 19 _Q's produced a number of legal scholars, including many in 
the rc.ilisc school, ,vho exhibited at least some fan1iliarity \Vith the psy
choanalytic concept of the unconscious.16 These n1en addressed them
selves to the question of whether a judge's c:xplanation of his ratio deci
dendi could or should be accepted at face value. i\1r. Justice Cardozo, 
examining the motives of the judicial decision-making process, articu
lated this with particular clarity: 

Deep below consciousness are other forces, the likes and dislikes, 
the p··eJilections and the prejudices, the complex of instincts and 
emotions and habits and convictions which make the man .... 
There has been a certain lack of candor in much of the discussion 
of the theme, or perhaps in the refusal to discuss it, as if judges 
must lose respect and confidence by the reminder that they are 
subject to human limitations.17 

16 E.g. B. CARDOZO, THE NATURE OF THE JumcrAL PROCESS (1921); Holmes, The Patb 
of Ltr.JJ in CoLLECTED LEGAL PAPERS 180 (1920); Pound, Fifty Years of Jurisprudence, 51 
HARV. L. REV. 777 (1938); Pound, The Call for a Realist Juris-prudence, 44 HARV. L. REV. 
6'1'/ (1931); Pound, The Theory of Judicial Decision, 36 HARV. L. REv. 641 (1923). 
Su also F. CoHEN, ETHICAL SYSTEMS AND LEGAL loEAS (1933); M. CoHEN, REASON AND 

~ATt:RE (1931); J. FR-\'-:K, LAw AND TI-IE MooERN M,~o (1931); Fuller, Some Realism 
about Realism-Responding to Dean Pound, 44 HARV. L. REV. 1222 (1931). 

17 B. CARDOZO, THE NATuRE OF THE JumCJAL PRocEss, 167-68 (1921). See also Gold
berg v. Kelly, 397 U.S. 254 (1970), where Justice Black, dissenting, wrote: 

I am aware that some feel that the process employed in reaching today's 
decision is not Jcpendent on the individual views of the Justices involved, 
but is a mere objective search for the "collective conscience of mankind," 
but in my view that description is only a euphemism for an individual's 
judgment. Judges are as human as anyone and as likely as others to see the 
world through their own eyes and find the "collective conscience" remark
ahly similar to their own. 

Id. at 270 n.6. 
In Sniadach v, Family Finance Corp., 395 U.S. 337 (1?69), Justice Black, in a dis-

enting opinion, criticized the various "tests" applied by the Court: 
. . . r A 111 of these so-called tests represent nothing more or less than an 
implicit adoption of a Natural Law concept which under our system leaves 
to judges alone the power to decide what the Natural Law means. These 
'iO called standards do not hind judges within any boundaries that can be 
precisely marked or defined hy words for holding laws unconstitutional. 
On the contrary. these tests lc:n c them wholly free to decide what they 
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Cardozo's comment might be considered as the beginning of the 
psychoanalytic school of jurisprudence. 18 It is at least a school for 
candor. One of its major exponents ,vas Judge Jeron1e Frank, who, 
assuming the importance of unconscious factors in decisiun-rnaking, 
went further than Cardozo by questioning the ,vhole structure of the 
case-law precedent systen1. According to Frank, reliance upon anal
ogous precedent is faulty, ''since what ,vas actually decided in the 
earlier cases is seldom revealed." 19 Left unspoken, and therefore in
capable of analysis or consideration, are the underlying factors ,vhich 
influence and shape the decision. These "other forces" add a new and 
perplexing dimension to the problem of jurisprudential analysis. 

These varying points of vie,v of "psychoanalytic jurisprudence" have 
been extremely difficult for the Lnv to assimilate. One implication to 
be dra,vn from Cardozo's statement is that in difficult cases judicial 
decisions will be based in some measure on forces outside conscious
ness. Thus, there is a potential for blind bias rather than for blind 
objectivity, as Justice has been symbolically depicted for ccnturies.20 

Psychoanalysis can discern this irrationality of the law givers and 
perhaps ·even help unmask sorne of the inequities of la,v. Yet there is 
a significant cost to be paid for such insights, a cost minimized by 
Frank and Cardozo. The possibility of justice, as opposed to arbitrary 
la,v and order, rests on the possibility of rational authority. Rational 
authority in turn rests on the possibility of certainty and finality.21 

arc convinced is right and fair. If the judges, in deciding whether laws are 
constitutional, are to be left only to the admonitions of their own con
sciences, why was it that the Founders gave us a written Constitution at 
all? 

Id. at 350-51. 
1 8 See Dworkin, supra note 8, at 30 (naming Jerome Frank, Karl Llewellyn, Wesley 

Sturges, and Morris and Felix Cohen as the leaders of the legal realism movement in 
the 1920's); Llewellvn, Adler & Cook, Law t111d the Modern Mind: A Symposium in 
EssAYS ON JURISPRUDENCE FROM THE CoLUMBIA LAW REVIEW (1963). See also Pound, 
Fifty Years of Jurisprudence, 51 HARV. L. REV. 777, 778-800 (1938) (discussing the 
growth since 1911 of the psychological and skeptical schools of realist jurisprudence). 

19 J. FRANK, supra note 16, at 148. See also Yntema, The Hornbook Method and the 
Confiict of Laws, 37 YALE L.J. 468, 480 (1927), quoted in J. FRANK, supra note 16, at 
149. Yntema takes the position that the most salient aspect of the judicial process is 
that "decision is reached after an emotive experience in which principles and logic 
play a secondary part." 

20 For the psychoanalyst, "Blind Justice" must always seem enigmatic since we know 
how often the blotting out of external reality serves to permit the emergence of un
consciously derived "internal realities.,, 

21 See Bator, Finality in Criminal Law md Federal Habeas Corpus for State Prison ... 
ers, 76 HARV. L. REv. 441, 527-28 (1963), who discusses one aspect of this problem. The 
author concludes: 

Where a federal constitutional question has been folly canvassed by fair 
state process, and meaningfully submitted for possible Supreme Court re-



362 THE .Ai\1ERICA~ CRI2\1l. T AL L.\ \\' RE\ IE\V [\',.ol. 10:357 

If ps) choanal) ric insight introduces into the procedural syste~ . the 
iikclihood of judici.11 irrationality in the ultimate act of dec1S1on
n1akincr, \Ve confront the Lnv as well as those ,vho must obey it ,vith 

::, . . 
a certain sense of loubt about its certainty, and thus ,ve may v1t1ate 
the acceptance of "rational authority.'' \\'e bring forward a kind of 
critical fla,v in rational authorit\' over which the Lnv can have little , 

control.2
~ 

Since the turn of the century, the dry f orn1at of pure legal research 
has been intermittently lubricated by efforts at interdisciplinary col
laboration ,vith the social sciences. Professor Harry Kah'en, Jr., has 
characterized the history of this collaboration as one of "oscillation be
nveen simplistic optimism followed by chilling skepticism follo,ved by 
a decade or so of silence and inaction ,vith the cycle repeating." 23 Al
though he qualified this description as neither a serious nor a fair his
tory, his subsequent comments do little to mitigate its impact.24 Per
haps most telling is one rather crucial conclusion that deals ,vith the 

view, then the federal district judge on habeas, though entitled to redeter
mine the merirs, has a large discretion to decide whether the federal error, 
if any, was prejudicial, whether justice will be served by releasing the 
prisoner, t3king into account in the largest sense all the relevant factors, 
including his conscientious appraisal of the guilt or innocence of the ac
cused on the basis of the full record before him. 

22 Sec Fuller, supra note 14, for a discussion of the need for legal certainty. Fuller 
sees that the "[t]raditional conception of the legal method imposes a hypocrisy on 
the modern judge. Often his procedure is to decide the case first on the basis of 'non
technical' considerations. Then . . . he proceeds to wring from his code or other 
body of doctrine the legally acceptable basis for his decision." Id. at 435. Fuller feels 
that certainty will be furthered " [ w] hen we have brought ourseh-cs to the point where 
we are willing to accept as sufficient justification for a decision the 'non-technical' 
considerations \'- hich really motivated it." Id. 

23 Kalven, Quist for the Middle Range: Empirical Inquiry and Legal Policy in LAW 

IN A CHA~GING AMERICA 58 (G. Hazard ed. 1968). 
24 Jd. at 60-69. The author cires five instances in which legal theorists h:n'e failed 

ro offer any sociolngical or statistical support for their own conclusions: 1) A speech 
by Dean RO'icoe Pound to the A.B.A. in St. Paul in 1906 on The Cause of the Popu/111' 
Dissatisfaction v.:it/J t/Je Ad111i11is1ratio11 of Justice, reprinted in 8 BAYLOR L. REv. 1 
( l95fi): ~) Smitl1. Conditional Privile~e for Merc1111ti!e Agencies, 14 Cm.UM. L. RFv. 
187 (1914); 3) Foote. Levin & K1h·en, Co111111e11ts, 11 J. LEGAL fo. 73 (1958); 4) A chal
lenge to the jury system by Judge Jerome Frank where he felt that the jury system 
was a prime example of the lav.·'s irrationality. See J. FR,NK, CorRTS o~ TRrAr 118-120 
( 19-l?). Judge f-'rank's pnsition wac; criticized as Jacking empirical hasis by IL Znc:EL & 
f T. K u.n N, Tm~ A~trnrn~ JFRY (1966); and 5) The Supreme Court's footnote in 
Rrrr..:.m v. Roard of F:rlucatimz. H9 U.S. 294 (1954), noted hv Kah-en, supra note 23, 
at 65-m, "(w)hich cired a series of studies purporting to shO\{' thit segregation in edu
cation i prej11dicial to Negro '-Choo) children," id. at 6S, and which is challenged by 
Profcs <>r Cairn whn states th:ir: he "rwlould not ha\'e the constitutional rights of Ne
grot:s-or of other :'\mcricans-rcst on any such flimsy foundation as some of the 
scientific dcmon~trttions in these records." Cahn, furispr11de11ce, 30 N.Y.U. L. REv. 
ISO, 157-58 0955). 
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problem of uncertainty created by science, and the la,v's reaction to 
it. Kalven suggests that if Ia,v had ''to ,vait until science had l all] 
the knowledge that was said to be rationally required ... bcf ore making 
credibility judgn1cnts or handling crin1inals," then ,vhat had been a 
hope for productive collaboration becon1cs the ''jurisprudence of de
spair." 2 :s Fron1 the perspective of science, it is predictable that research 
in any field will reyeal ho,v much n1ore there is that is unkno,vn, but 
the la,v is an ongoing system of great po'\\·er and irnplied rectitude 
which is deemed necessary and assumed to be rational in every civilized 
society. For it to be confronted by vast regions of uncertainty about 
what it does and ,vhy it does it is an almost unacceptable burden. 

Geoffrey Hazard has been even more pessimistic.:!0 I le argues that 
the law's primary concern is ,vith authoritative dccision-nrnking in the 
context of disagreement.27 He further asserts that the general principles 
of law are not questions of fact, but of policy/8 and he suggests that 
they are not the subject matter of behavioral science.2n He concedes 
that such principles can be broken do,vn into fact con1ponents ,vhich 
c~n be studied, but in the process these components bccon1e triYial for 
lavv. 30 The implication is that if the la,v n1akcr has sufficient n1ystical, 
religious or custon1ary authority, hjs decisions ·will be accepted, and 
the system ,vill ,vork ,vhether it is rational (fair) or not. 

This vie\\· can be contrasted \,Vith Professor Bator's notion that if 
the procedural system carries for,vard the issues ,vith sufficient dili
gence, it is entitled at some point to rest and be accepted; again, it 
,vould seem, ,vhether it is rational (fair) or not.;11 Hazard's authority 
is oracular ,vhere Bator's is based on ·entitlement, but both apparently 
accept the fact that ultimately justice cannot be rationally and/or sci
entifically derived, ,vhile suggesting that someho\\· the la,v must pre
sent itself as though it ·were. Going further, Bator n1ight be read for 
the proposition that if the courts strive to be rational and strive long 
enough, and if the men of those courts are good and true, eventually 
they should be aceepted as rational. The "legal system" requires this. 32 

25 Kah-en, supra note 23, at 59. The author at this point is explaining the reasoning 
behind Mechem's earlier article, The Jurisprudence of Despair, 21 lowA L. REv. 669 
(1936). 

26 See Hazard, LimitntioJJs on the Uses of Behm.:iornl Science in the Law. 19 C.o\SE 

vV. REs. L. REV. 71 (1967). 
21 Id. at 72. 
2s Id. at 76. 
29 /d. 
so Id. at 73. 
31 Bator, supra note 21. 

32 It is, of course, possible to conceive of a system of law which is fair both as to 
its substance and procedure, although it does not produce final rational judgment. 
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1-Io,vc\ er. this \ ie,v of the legal process is in direct opposition to the 
psychoanal) tic assertion th:.it rruc rationality derives from a recognition 
of the irr,1tional and nor soldy from f urthcr refine1nents of rational 
discourse among honest n1cn. 

l~he law is based on the prcn1isc that man is nblc to choose freely 
and rationallv·-borh the man in the dock and the man on the bench. , 

Psycho:.1nalysis indicates that neither are as free to choose as the hnv 
would be!icve.33 A rapprochement bet\veen such vie,vs seems unlikcly.34 

In a time of social change that borders on revolution, a discipline 
like psychoanalysis ,vhich exposes the arbitrary nature of la\v ~md 
order may ,vell become an ideological ,veapon. If this is so, and l\1ar
cuse35 and Fanon3

ll give C\·ery indication that it is, psychoan:1lysis \\'ill 

For example. if a system of law can be devised in which it is understood that to deter
mine absolutely the responsibility of criminals ,vill require enormous expense and de
lay, the cre:1tors of the syscem might argue chat the alternatives of coming to an 
earlier, less cosdy judgment, knowing that it is not absolutely fair or absolutely 
rational, is still a rational alternari,·e. This is only the case if the cost of not reaching 
a final rational decision is sharcJ equally by all the participants in the legal system; 
chat is, if there is great case to the system ro proceed to the point of an absolute 
rational judgement, a rarional decision can be reached not to go that far if the cost of 
not going chat far is equally borne. Such a system, however, to avoid bias must ensure 
chat the co-;c is evenly divided throughout society. If the cost is not evenly divided, 
then such a system, though apparently rational, conceals an injustice. Bator's argu
ment would seem to assume that, in the current legal system, the cost is equally shared, 
while I Iazard ignores this issue entirely. Hazard's system may need to be Delphic 
partly to obscure its inequities. 

33See gener.1lly S. FREt:n, A GE:-tERAL INTRODUCTION TO PsvcHoA~ALYSIS 95 (1935), 
where the author writes: 

I have already taken the liberty of pointing out co you that there is within 
you a deeply rooted belief in psychic freedom and choice, that this belief 
is quite unscientific, and that it must give ground before the claims of a 
determinism ,vhich governs even mental life. 

Accord, F. Rrnr.rr.H & D . FRFE.DM \'1', Tm:. THEORY A:-,."1) PR \C:-TICE OF PsYClllATRY 79 
(1966). 

3i One jurist articulated this view in these words: 
The l:rn 's conception, resting as it docs upon an undemonstrable view of 
man. is of course vulnernhle. But those who attack it cannot offer a view 
which is demonstrably more authentic. They can tear down the edifice 
hut have nothing better to replace it. 

Sratc v. Sikora, 44 N.J. 453, 475, 210 A.2ci 193, 205 (1965) (Weintraub, C.J., concur
ring). Chief Justice \Veintrauh appears to hold the view that psychiatry and criminal 
law operate on sets of separate and inconsistent assumptions. See State v. Lucas, 30 
N.J. U, 152 A.2d 50 (1959); ,vcintraub (Panel), Insanity as a Defense, 37 F.R.D. 365, 
3/S?-75 (1964). 

J'!'tSce ff. :\hR,1 <:F:, rRos A'-O C1vtT.17AT10-. (1955). Marcme states that "[tlhe social 
content of Frcudi:rn theory hccomcs m:rnifcst: sharpening the psychoanalytical con
cepts mean sharpening I heir critical function, their opposition to the prevailing form of 
s<>ciety." Id. at 243. 

aosce F. FANON, T11E \VRF.TGHF.O OF TIJE EA.-.nf 0963). 
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have evolved from a healing method to an instrument in the "search 
for power over men" in a ,vay that Freud could never have i1nagined. 

II 

So~1E COMMENTS ON PROFESSOR GoLDSTEIN's OPTL\Us.,1 

Professor Goldstein has delineated the borderlands of La,v and 
Psychoanalysis and has set out the fallowing as areas of useful col
laboration benvecn psychoanalysis and jurisprudence: 

1. Psychoanalysis can "press the la,v in theory and in practice to 
focus more sharply on those decisions for ,vhich the individual n1ust 
be decategorized and perceived as the highly complex hun1an being 
that he is." 37 

2. Psychoanalysis can help explain the con1plexity of results that 
the same "law-created event" has on different individuals.88 

3. Psychoanalytic theory and psychoanalytically-oriented research on 
child developm·ent can contribute to the court's understanding of what 
is best for the child.80 

4. Psychoanalytic insight into the significance of unconscious guilt 
can be used in evaluating rules of evidence.40 

The first two points in this summary are general and theoretical, but 
they ·essentially emphasize vvays in ,vhich psychoanalysis can critically 
inform the law. Thus they are compatible ,vith the thesis I have already 
advanced: namely, that psychoanalysis serves to confound and com
plicate rather than to simplify legal deliberation. The second two points 
are, however, quite specific and merit consideration. 

Goldstein emphasizes the contribution that psychoanalysis can make 
to problems of custody. He has written that: 

To the extent that legal discussions regarding child custody are 
to comply with an official policy preference for the child's best 
interest, psychoanalytic theory and research findings have a con
tribution to n1ake to both substantive guides and procedures for 
decision.41 

Within this context, the problem to be analyzed arises from the quali
fication "to the extent that." For example, decisions which result from 

87 Goldstein, supra note 2, at 1071. 
as Id. at 1071-73. 
sg Id. at 1073-77. 
•o Id. at 1061-63. 
41 Id. at 1073. 
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the application of adoption and custody l.l" s. ns Prof C!>SOr Goldstein 
in1plics, arc not 111adc simply on the basis of ,vhat is perceived as the 
child's best interest. Psychoanal) sis n1ust, thcrcf ore, f1rsc demonstrate 
that it has something 1mj)orr.mt t~ say about ,vlur is in the best interest 
uf the child. -rhis new information, then, must son1ehuw be ,,·cighcd 
aaainst ocher considerations. -1 his is nor an e,1sv cask. First, there is 
the pr<Jbkm of assessing the validity of the ps)·choanalycic claim of 
kno\\ ino ,vhar is in the child's best interest, .1nd then balancing the 

~ ~ 

validity-of this clain1 aaainst other legitimate claims. Assuming the 
b - ~ 

validity of the psychoanalytic assertion and focusing on the latttr 
problern, the inherent difficulties involved in the balancing process can 
be illuminated by an examination of a particular adoption c:isc ,vhich 
has been discussed by Anna Freud ... ~ 

young couple \\·as given custody of an illcgitim:1rc baby at the 
hospital nursery. l Io,\·cver, before adoption could be legally effected, 
the 1nothcr1s ,vritten cc,nscnt ,vas ncccss:1rv. She could not be found 
for 10 months. In the meantime, the adopting couple instituted divorce 
proceedings, and the County \\'el fare Department, ,vhich processed 
in<lepcndcnc ~1dopri11ns, determined that the ,vifc "'as not a suitable 
mother. The child ,vas immediately placed in a faster home, ,vhere it 
,vas noticed that she had begun to display signs of psychomotor rc
tardarion43 associated "·ith prior maternal neglect. .\ s she began to 
overcome her retardation, the \Ye1farc Department began a careful 
scrutiny of adoption applications in order to insure that the adoptive 
parents \\'Otdd aid her progress. As a result, the child ,vas 2 8 months 
old before she ,vas finally placed ·with adoptive parents.44 

i\ [ iss Freud suggested th1t "more knowledgeable planning" ,,·ould 
ha,·e omitted the interin1 foster placement and allo,Yed for immediate 
adoption. 1n summ:1rj7jng her reasoning. she pointed out that the three 
basic needs of the child arc the need for :iff ecrion. the need for stimu
lation, nnd the need for unbroken continuitv.'4ri The ,vclfa re a~encv, 
she incEc:1tcd. h:1d particularly disregarded th~ third. Tn fact, th~- a<Te;1-
cy's actions in this case ran counter to the child's interest at one point, 

42 i\ liss Freud's comments, originally presented ro the seminar in "Family and the I aw 
11" at Yale Law School, April 1964, are now printed in J Go1.osn·1:-- & J. KATZ, T11E 

r,\'.\fll.Y AND nm LAW, 1051 (1965). 

43 This is characteri1.ed by generalized retardation of physical and emotional reac
tions. 

44 This chain of events reflects certain social policies: I) printe adoption<; arc valu
able, 2) private adoptions should he supcr\'iscci hy the state, and 3) natural parent<; 
should have e\ erv opportunity to deliberate and retain or delegate the adoption of 
their narural children, 

.fr. J. Gor.us71 IN & J. KATI., mfJra note 42, at JOB. 
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not because of an ignorance of psychoanalytic principles, but rather 
because of both practical difficulties and certain policy considerations 
which were derived from the variety of social values legally and ad
ministratively applied to the adoption situation. 

It becomes apparent from specific cases like those of adoption that 
psychoanalytic considerations can be given only limited \veight because 
of practical lirr1itations and conflicting policies. Throughout the ,:veigh
ing process, the court will have the obligation to ask ho,v significant 
is the need for unbroken continuity of affection and ho,v valid is the 
psychoanalytic assertion, as contrasted ,vith the right of a natural 
mother to claim her child. Psychoanalysis can perhaps contribute to 
these weighing operations, but it cannot ans,ver the crucial question. 

This analysis of the adoption case is substantially in accord \-Vith 
Hartmann's conclusion that the place of psychoanalysis in morality, as 
applied here to legal decision-making, \vill not be found in ultimate 
principles, but "it can contribute in the domain of n1eans-ends rela
tionships toward the realization of personal, social or cultural values." 46 

However, the adoption case illustrates that even "means-ends" appli
cation can be hazardous as it is dra,vn into the moral nexus of la\v. 

Goldstein also contends that psychoanalytic insight into the signifi
cance of unconscious guilt is valuable in evaluating rules of ·evidence. 
He suggests that the jury may be instructed that feelings of guilt, which 
are present in many innocent people, do not necessarily reflect actual 
guilt.47 The case referred to by Goldstein48 involved the trial judge's 
instruction to the jury on ho,v they ,vere to relate evidence of the 
defendant's flight to the question of guilt or innocence.49 vVriting for 

46 H. HARTMANN, PSYCHOANALYSIS AND MORAL VALUES 60 (1960). 

47 Goldstein, supra note 2, at 1061-63. 

48 fd. at 1061. 

49 The full instruction on flight was as follows: 

There is a further doctrine of law that becomes pertinent in this case, and 
this is the testimony of the complaining witness ... that the defendant 
.fled from the alley where he was first confronted and ran for a period of 
several blocks. This brings into the case a presumption or an element of 
consideration which hinges around the principle that flight may be con
sidered by jurors as evidence of guilt. In other words, you are entitled 
to draw from testimony, wbicb j ' OU accept as credible, a conclusion that 
flight on the part of a defendant was or is evidence of guilt. You are in
structed, however, as a matter of law that flight means nor onlv merely a 
leaving, but means a leaving 1111der a consci'aumess of guilt a~d for ·the 
purpose of evading arrest. Therefore, if you find that the defendant's 
conduct was induced by fear of arrest, then it is a flight from justice. and 
you may consider it as a circumstance indicating guilt. If, on the other 
hand, the defendant has explained his presence, at the point where he said 
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the n1ajorit), Chief Judge B.1zelon relied un psychological darn to over
rule an instruction rhar the jury coul I inf er guilt from flight. ~0 Judge 

he \\ as first accosted by the complaining witness, co ) our complete satisfac-
tion, then tbe elemem of fligbt is not a factor to be considered by yuu. 

Quoted in M11Jer ,. United tares, 320 F.2<l -67, 774 n.l (D.C. Cir. 196~) (Burger, J., 
dissenting) (I mphasis added). 

60 Judge Uuzelon, in his opinion for the court, srnted: 
The Government sought to link appellant to the alleged crime by inference 
of guilt from ... flight. 

T,, o factual assumptions underlie che legal relationship between flight 
and guilt: (1) th.1t ont! who .flees shortly after a criminal act is committed, 
or when he is accused of committing ir, docs so because he feels some guilt 
concerning the act; and (2) char one who feels some guilt concerning the 
act !us commirted the act. Boch assumptions purport to rest on common ex
perience, nor moral principles .... 

Bur avnibble empirical daca suggest the wisdom of caution concerning this 
assumption. 1'1:lny years ago Sigmund Freud warned the legal profession: 

You may be led astray ... by a neurotic who reacts as though he 
\Vere guilty e,·en though he is innoccnc-l>ecause a lurking sense of 
guilt already in him assimibtes rhe accusation made against him on 
this particular occasion. You must not regard this possibility as an 
idle one; you have only to think of the nursery, where you can often 
observe it. It sometimes happens that a child who has been accused 
of a misdeed denies the accusation, but at the same time weeps like 
a sinner who has been caught. You might think that the child lies, 
even while it asserts its innocence; but this need not be so. The child 
is re,11ly not guilty of the specific misdeed of which he is heing ac
cused, but he is guilty of a similar misdemeanor of which rou know 
norhing and of which you do not accuse him. He, therefore, quite 
truly denies his guilt in the one case, but in doing so betra~-s his sense 
of guilt with regard to the other. The adult neurotic bchaws in this 
and in many ocher ways just as the child does. People of this kind are 
of ten to he met. and it is indeed a question whether your technique will 
succeed in distinguishing such self-accused persons from those who 
arc really guilty. 

[2 S. I'REt'D, CoLLECTED PAPFRS 13 (Riviere transl. 1959). This passage is 
excerpted from a lecture entitled "Psychoanalysis and the Ascertaining of 
Truth in Courts of Law," delivered by Freud in 1906.l 

The observation that feelings of gui lt may be present without actual guilt 
in so-called normal as well as neurotic people has been made by many 
recognized schol:irs and is a significant factor in the contemporary view of 
the dyn:1mics of human behavior. 

It is not suggested that guilr feelings may not reflect actual guilt, but 
only that they do not alwa~·s reflect it, and ,vigmorc's commonly accepted 
opinion that "guilty consciousness" is "the strongest evidence ... that the 
person ic_; indeed the guilty doer" [2 J. ,v,c;,10RF, Evmn:CT § 173 (3d c-d. 
1940) 1 shnuld not he elevated to an immutable principle either of law or 
human behavior. 

\Nhen C\'idcncc of flight has hecn introduced into a case, the trial court 
should, if requested, explain to the jury, in appropri:tte language, that flight 
docs not necessarily reflect feelings of guilt, and rh:u feelings of guilt, which 
are present in many innocent people. do not necessarily reflect actual guilt. 
This explanation may help the jury to unclcrsrand and follow the instruc-
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(now Chief Justic-e) Warren Burger \Vrote in dissent that to require 
an instruction to the effect that flight may or may not imply guilt, 
would only confuse the jury and, in any event, is superfluous to a 
con1mon sense jury.151 

I cannot atte1npt to resolve this judicial dispute, but I can 1nake the 
follo\ving observations. First, psychoanalytic recognition of uncon
scious and irrational guilt is, it seen1s to me, a den1onstrable feature of 
the human experience. Ho,vever, its relative significance in any indi
vidual case cannot be assessed theoretically. The only psychoanalytic 
assumption which is justified is that conscious and unconscious guilt 
tend to be commingled; the extent of this commingling can only be de
termined clinically.62 Second, the classic presumption may, even in the 
light of psychoanalysis, be quite correct; that is, the significance of 
unconscious guilt may not be great in most instances of a guilty atti
tude and flight inspired by such guilty attitudes. Finally, the assump-

tion which should then be given, that they are not to presume guilt from 
flight, that they may, but need nor, consider flight as one circumstance 
tending to show feelings of guilt; and that they may, but need not, consider 
feelings of guilt as evidence tending to show actual guilt. 

Miller v. United States, 320 F.2d 767, 769-73 (D.C. Cir. 1963) 
Gl Judge Burger, in his dissenting opinion, stated: 

Fact issues and the reasonable inferences from accepted fact are for juries 
-not judges-in criminal trials, and, if we trust the jury system, ,ve do not 
need to attempt to guide every detail of jury deliberations. With a mini
mum of basic instruction, juries can infuse the law with a sense of reality 
and can temper judicial technicality with the leaven of the common ex
perience and community conscience. \Ve should not attempt to limit the 
scope of jury deliberations by telling jurors to ignore their own experience 
and common sense, and, in a case like the one before us, denigrate other 
evidence in the case which plainly suggests that flight was indeed indicative 
of guilt. 

The desire to minimize if not eliminate flight as a source of reasonable 
inferences represents a futile attempt to require jurors to "unring the 
bell" of their individual and collective experiences. . . . The "fuller in
structions regarding flight" urged by Judge Bazelon may be appropriate to 
philosophical interchange between judges, lawyers, and experts in psy
chology, but they are totally unnecessary to a jury and add nothing what
ever to what the instruction conveyed to the jury .... 

Miller v. United States, 320 F.2d 767, 775 (D.C. Cir. 1963) (Burger, J., dissenting). 
62 Judge Bazelon's quotation from Freud, note 50 supra, in this context seems 

slightly out of joint. The quote is excerpted from a lecture given by Freud to a group 
of law students in 1906. Freud at the time was enchanted with Jung and spent much 
of his lecture on the word association test. He contrasted it with a magistrate's interro
gation of the accused. The law students had been conducting "experiments" in in
terrogation and studying minutely the reactions of the subjects. It was in the context 
of such experimental interrogation that Freud warned of unconscious guilt. If one 
reinserts in the paragraph quoted by Judge Bazelon, supra note 50, the language which 
has been omitted, the extent of the "dislocation" becomes blatant: ''You may be led 
astray in your examination ... by a neurotic .... " Thus, read in original context, 
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rion nuy, fro1n another per. pcctive, serve an educative function.63 

That is to say, from the point of view of Lnv cnf orcement, a ,:videly 
accepted assumption dur .111 attitude of guilt together \\'ith flight will 
be construed .1s acru.11 guilt c.111 serve to inJucc the innocent, no nurtcr 
hu,v much unconscious guilt they rnay h~n·c, not to run. If such as
sumptions <lo affect behavior, then the flight-guilt inferences 1nay be 
more LroJdly functional, and this emphasis is vitiated by Bazelon's in
struction as to unconscious guilt. 

1·hcre is, ho,ve,·er in chis c.ise an entirely different qucsti,Jn, and 
th~1t is the question uf rele\·ance. The facts of the case which ga,·e 
rise to the Bazelon-Burger dispute involved an alleged robbery in a 
ghetto arc:1. A black m:.1n ran from the scene of the crime, and the 
._ 

significance of his attitudes and his flight \Yas to be construed by the 
court.M Given the social context of the events, one ,vondcrs \vhether the 
presence of unconscious guilt is as in1porrnnt for the jury co consider as 
are other factors. For example, might the judge more relevantly inform 
middle-cbss jurors that ghetto blacks tend to expect police brutality, 
false rrrresr, and humiliating stop and frisk procedures? Ccrtainl y these 
can be pressing considerations in taking flight from the scene of a crime 
of \\·hich one is innocent. Furthermore, there may be a strong cultural 
\·aluc placed on such non-cooperati·vc behavior. Against a fabric of 
social forces such as this, the significance of unconscious guilt may, as 
Justice Burger suggested, be more appropriate to a philosophical dis
course. 

it is clear Freud was focusing on a special situation in ·which an emotional reaction is 
the issue rather than some further, perhaps purposeful, reaction to the emotional reaction 
(like running away). Surely, when a child is confronted by a parent, his emotional 
reaction may \\ ell include all of the charged conscious and unconscious feelings of 
guilt. The same result may be true of a confrontation with such obvious parent figures 
as a teacher, a policeman, or a magistrate, but the case in point was a man running 
from the scene of the crime. Thus, both the specific situation and the specific response 
arc different from those Freud emphasized. 

r.3 See J. \V1GMORE, supra note 50. at § 276. 
Cit A man felt a slight jostle while boarding a bus. Checking his pocket, he discov

ered his wallet was missing. Other passengers told him t\vo men had just exited the 
bus and run down the street. The victim immediately pursued the men. Entering an 
alley, he came upon a group of men looking through a wallet, which he testified was 
the wallet stolen from him. The victim claimed the wallet, and the defendant ran 
a\vay, taking the wallet with him. After a few blocks, the defendant stopped and 
approached the pursuing Yictim. The victim testified: 

f tlhar he asked appellant for his wallet and appellant replied, 'Herc, man, 
take this dollar and my ring, and I will go back and get your wallet.' [The 
vicrim I took the dollar, and about that time Police Officer Mitchell ap
peared and took appellant into custody. During the ensuing excitement 
an unknm, n citizen returned I the , icrim's 1 "all et. 

rtillcr v. United States.3201•.2d 71i7, 768 (D.C. Cir. 1963). 
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Based on the above interpretation, it may be quite in order to re
examine the classic presumption on the significance of flight.56 That 
is, it may be profitable to inform the jury that flight from the scene of 
a crime under certain circumstances is n1otivated by social factors and 
not by guilt about the crime. Judge Bazelon's instructions, ,vhich tend 
to increase the jury's latitude, thus may move in the right direction, 
though not for the right reasons. 

III 

i\10RALITY AND THE LA\V 

Orre of the most controversial issues in jurisprudence today is related 
to the oldest subject of inquiry, that is, the relationship between n10-
rality and law.00 The reasons for this are quite obviously related to the 
contemporary social context. The assumption of n1any dissident groups 
is that moral rectitude is on their side, and that the la,v as it is currently 
interpreted and enforced is of ten immoral and oppressive. In their 
view, law and order is a euphen1ism for oppression by the Establish
ment.57 I-Iowever, these groups are not alone in their dissatisfaction 
,vith traditional legal authority. The police in many cities have lost 
confidence in the courts,58 and some now base their strategy of crime 
prevention not on criminal justice, but on a go-it-alone system of 
"aggressive patrolling." 59 The legal profession also finds its o,vn role 
be\vilderingly radicalized by younger members ,vho qU'estion the basic 
integrity of the legal process and the la,vyer's part in it.60 

The Supreme Court finds itself at the center of many of these and 
other controversies. In the area of racial justice, the Court's principal 

55 See 2 J. \VIGMORE, suprn note 50, at§ 276. 

50 See Dworkin, Philosophy, i\1orality, nnd the Law-Observations Prompted by Pro
fessor Fuller's No,vel Claim, 113 U. PA. L. REv. 668 (1965); D\,orkin, Cohen, & Fuller, 
Symposizmz-Tbe ,\Jorality of Law, 10 VrLL. L. REV. 623 (1965); Dworkin, mpra note 8. 
Compare Pound, The Case for Law, 1 VALPARAISO L. REv. 201 (1967) witb Dworkin, 
Tbe Case for Law-A Critique, 1 VALPARAISO L. REv. 215 (1967). 

57 See generally U. S. Dept. of Justice, Statement of John N. Mitchell Before the 
Special Subcomm. on Education of the Comm. on Education and Labor of the House 
of Representatfres Concerning Campus Disorders, May 20, 1969. 

58 See generally THE PRESIDENT'S CoM~1rss10N ON LAw ENFORCEMENT AND Ao:vIINtS

TRATION OF JUSTICE, THE CHALLENGE OF CRIME IN A FREE SOCIETY 125-28 (G.P.O. ed. 
l 967) [hereinafter cited as PRESlDE~T's Co,1M1ss10N]. 

59 See generally R. CLARK, CRIME IN AMERICA 142 (1970); PRESIDENT'S COMMISSION 

116-17. 
GO See generally THE LAW AGAINST THE PEOPLE (R. Lefcourt ed. 1971); Friedman, 

Political Trials, 1970 ANTIOCH REV. 159; Garrett & Pennington, JVill They Enter Private 

Practice? 57 A.B.A.J. 663 (1971). 
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decision in Bro:~"Jl •v. Board of EducationG 1 has been resisted first by 
conscrvari, e ,, hites and, in n:cent years, by radical blacks. 'fhe \\ · ar
ren Court's decisions in the area of criminal proccdure62 are the target 
of the policc,Ga and apparently of the Justice Department. n1any people 
view the current flood uf pornographyiJ-1 as resulting from the so-called 
"pornograph) decisions." ij!, Perhaps n1ost damaging, ho,\·e\ er, is the 
taint arrached tu the '·r,1rion:.1l authority" of these ultimate interpreters 
of the Constiturion bv the circumstances which surrounded the rc~ig-. ~ 

nation of J usticc Fortas06 and the controversy about J usticc I)oughls. G7 

.\ll of this suggests that Arnerican society has become deeply diYidcd 
in ,vhat Professor Sorokin called its "cthico-juridic,11 n1cnrality." G'\ 

Sorokin's de criptive emphasis on the "heterogeneity of the cthico-ju
ridical menr,11ity,'' <H> despite its ncologistic and cumbersome phraseology, 

61 347 lJ.S. 4:,3 ( 195-f). 
G2 E.g., Spinelli v. United St:.1tcs, 393 U.S. 410 (1969) (search warrants); Terry v. 

Ohio, 392 U.S. I (1968) (stop and fri-;k); Katz v. United States, 389 U.S. 347 (1967) 
(eavesdropping); \lir.ind:.1 v. Arizona, 384- U.S. 436 (1966) (confessions); Escobedo v. 
Illinois, 378 U.S. 478 (1964) (confessions). 

63 See gener.1lJy P. CHEVEGNY, HANDBOOK OF PoucE Co:-.1PLAI:--Ts 2 (1968) (unpub
lished handbook in American Civil Liberties Union Library ). 

64 The following passage from the report to the President's Task Force on Por
nography and Obscenity typifies the criticism leveled at the Court's recent decisions 
in the obscenity area: ., 

1n 1966 the current standards were evoh·ed. As we ha,·e noted earlier, 
the Court has concocted a threefold test: ( 1) dominant theme test; (2) 
patently offensive test; (3) utterly-\.vithout redeeming-social nlue test. 
Anrl though, as we have noted, these tests arc identical to standard non
legal definitions, the courts have misapplied them. Thus, for instance, 
f'mny Hill has been permitted, and in a very recent case the Supreme 
Court has even allo,,.-ed anybody to possess any book in the privacy of his 
or her home .... As the courts have usually applied the test today, there 
is no more control. 

The Obscenity Report: The Report to the Task Force on Pornography md Obscen
ity 84-85 (1970). See. <.:.g., Eli;1s. Obscenity: Tbe Ln:,, A Dirsenting Voice, 15 BI\YI.OR 

[. REv. l (lw:;·q; Decisions Decisions: JVhat's S11mt, 1Vhat lm't?, 67 ~Ewsr.ETTF.R 20, 
(April 4, 1966). 

65See Redrup v. New Yo,k. 386 U.S. 767 ( 1967); A Book ~Jamcd "John Cleland's 
fcmoirs of a \\Toman of Pleasure" v. Attorney General, 383 U.S. 413 (1966); Jaco

t,cllis v. Ohio. 3i8 U.S. 184 (196-l); Roth v. United States, 354 U.S. 476 (1957). 
oo See, e.g.. '.Y. Times, May 16. 1969. at 1, col. 8. 

o; See, e.g., r.Y. Times, i\tay 24, 1969, at 1, col. 6. See generally Ainsworth, J11di
ci.1/ F.tbics: A Crisis A bates, 45 Tur A:-:F:. L. Rrv. 245 ( 1971); Judicial Ethics: A Sym
posiznn, 35 I A\\ & Co:--."TF.MP. PROB. 1 (1 ?70). 

os Sorokin l<xiks to the ethical :rnd juridical mentality and conduct of a society and 
its mcmhcrs as the best source for a study of the crhical mentality of that society. 
For his r search mat rial he uses the official l:nv of a society :md charts the relevant 
trends and changes in the p11nishahlc :wts :incl rhe severity · of the punishment. 2 P. 
S<JROKIN, SoclAT A:-.;o Ct'1:TURAJ. n, NAMICS 526 ( 1%2). 

09 /d. at 595. Sorokm illustrates the distinction between ethico-juridical hetero-



1972] PSYCHOANALYSIS AND jURISPRUDE~CE 373 

seems more accurate than \Vhat has been popular! y called the polari
zation of American socicty.rn Sorokin's phrase suggests a mulri-facered 
divergence in custo1nary hnv, social traditions. and acceptance of the 
authority of the state. Polarization suggests 1nore unanin1ity than in 
fact exists, and implies that solutions can be found by n1oving in one 
of two directions. 

One of the tangible manifestations of this heterogeneous ethico-jurid
ical mentality is the surge of principled disobedience of la\v, or diso
bedience based on n1oral convictions. Although this disobedience origi
nated in a variety of ref onn movcn1ents ,vhich ,vere in rhe1nselves po
litically nonradical, it rapidly bccan1e a tactic of the radical left. I-To,v
ever, in recent months the tactic of principled disobedience, including 
intentional disruption of procedural amenities, has spread throughout 
many sectors of socict~r.'1 

Ronald Dworkin propounds a Yie,v of disobedience baS'ed on moral 

geneity and homogeneity as follows: 
\ Vhen all the members [ of a society] are convinced that "private property 
is sacred" and ascribe to the proprietor the jus utendi and nbutendi, and 
all the others the duty to abstain from interference in his right to use, to 
process and to dispose of the property as he pleases, there is ethico-juridi
cal homogeneity in the group. \Vhen one part of it is convinced that 
"private property is theft," the ethico-juridical homogeneity of the group 
is broken and is replaced by ethico-juridical heterogeneity and antagonism. 

Id. at 595-96. 
70 Sorokin's explanation of the concept of ethico-juridical heterogeneity distinguishes 

it from mere polarization. 
A split, increasing heterogeneity, and an antagonism of the imperative-at
tributive (legal) and imperative (moral) convictions of the members of a 
society mean the shattering, breaking and disintegrating of its network of 
social relationship and of its socio-cultural values. It is like a torn spider's 
web, it ceases to control innerly the conduct and relationships of the so
ciety. They become "free"; they lose the clear "signposts" and guides, 
showing them what they should do in any special configuration of their 
relationship to one another and to the values of society. Their conduct 
becomes like traffic in a city square with many corners, where no indi
cation is given as to which direction cars must take, what is the right way 
and what is the order of entering and crossing the square. As a result cars 
often collide, the air is full of curses of drivers accusing each other, traffic 
becomes stalled, a general tangle follov.·s. Similar is the situation in a society 
with the ethico-juridical heterogeneity of its members or what is the same, 
with a split and shattered and tangled network of social relationships and 
soc10-cultural values. 

Id. at 597-98. The necessary result of this heterogeneity is not a single tear but rather 
the complete dismemberment of complex interrlationships not amendable to rapid 
reconstruction. 

71 Two examples can be dra"vn from the legal and the teaching profession. The ju
dicial process is increasingly under attack. vVitness the trial of the Chicago Seven and 
their disregard for traditional courtroom decorum. And in public schools m the Tonh
east, teachers lead prayers in open opposition to the Supreme Court. 
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conYictions;72 an analysis of the1n indic.1tes the psychological assumptions 
,vhich underlie his point of view. I 1c argues that the 1::nv frequently 
relics on discretio,rnry pcnvcr to eff cctuare justice; therefore, it can 
apply this discretion tu those \\·ho disobey the Lnv because of moral 
principles, such as dr.1ft disscntcrs.73 l Ic suggests that prosecutors and 
courts invoke a variety of reasons for discretion, such as the youth of rhe 
criminal offender, rcpentcnce or ,villingness to turn state's cvidence. H 

11 O\\'C\ er, this discretion must be seen as serving some aim of the sys
tem of justice. 

From a psychological point of vie,v one is immediately struck by 
D\vorkin 's emphasis on the draft dissenter's n1otives. Psychoanalytic 
familiarity with human behavior ,vould suggest that such motives are 
quite complex and varied. Yet Dworkin seems to assume a priori that 
he kno,\·s why that heterogeneous group cf men ,vho oppose the draft 
do so. 

Unless he intends only to be hypothetical, there is implicit the assump
tion that he can speak for people's motives without empirical inquiry. 
Thus, if opposition to the draft serves a politically in1portant goal and 
one \\ h1ch appeals to Dworkin's political-moral sense and legal argu
ments, he \Vill assume that political-moral convictions were the n1otive 
for the dissent. Defined in this way, motives are not internally-derived, 
multiply-determined, epigenetic phenomena. They are another sort of 
leg 11 fiction ,vhich, in this instance, may or may not be rnisleading. 
D\vorkin 's f:iilurc to consider the internal matrix from ,vhich motives 
arise is a potentially hazardous omission in his thinking, in that there 
arc others who. also \\'ithout empirical inquiry, "'ill spe:ik as if they 
know the motives for such dissent. They ,vill insist, for example, that 
this same group is composed of co\.vards or "effete intellectuals." 75 

72 Dworkin, On Not Prosecuting Civil Disobedience, 10 N.Y. REv. OF BooKs, June 6, 
1968. at I ➔ [ hereinafter cited as Dworkin, Civil Disobedience]. 

n Dworkin st:ites chat 

... there arc, at least prim a f acie, some good reasons for not prosecuting 
those \\ ho disobey the draft laws out of conscience. One is the obvious 
reason th.ir rhcy act out of better motives than those who break the law out 
of greed or a ciesirc to suhverr [ the 1 government. Another is the practic:il 
reasnn that our society suffers a loss if it punishes a group that includes 
... -;ome of its more thoughtful and loyal citizens. Jailing such men solidi
fies their alicn:11 inn from society and alienates many like them who are 
deterred hy the threat. 

Dworkin, Civil T)isobcdience at 14. 
71 f)\\ orkin uggcsts a re, ersal of the normal discretionary procedure when he states 

that "those \\ ho , hink cnmcientinus drafr offenders should ah.vays be punished must 
shmv th:ir the!'c :ire n<H good rcarnns for exercising discretion, or they must find con
tnry reason~ that outweigh them." Id. at 14. 

7 r. It is, by the \.\ay, typical of lawyers and professors of law that they assume 
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Dworkin further argues that the lavvs draft dissenters have broken 
may be constitutionally invalid. He suggests chat," [i]n the United States 
at least, aln1ost any la,v ,vhich a significant nu1nber of people ,vould be 
tempted to disobey on moral grounds \:Vould be doubtful-if not dearly 
invalid-on constitutional grounds. The Constitution makes our con
ventional political morality relevant to the question of Yalidity." 70 

D\vorkin happens to focus on political morality because he dc~ls ,vith 
draft dissent, but his thesis can be adopted easily by those espousing 
principled disobedience in other areas.77 

Dvvorkin's loose criteria for what is to be deemed unconstitutional 
implies either (I) that he views "conve11tio11al political n1orality" as 
predominantly static or, alternatively, (2) that he assumes that the 
Constitution allovvs dramatic changes in conventional political n1orality 
to be translated into nevv law. The farmer supposition, ,vhich D,vorkin 
omits from consideration, leads a psychologist to a developn1ental con
sideration of individual and group political morality as mutable phe
nom·ena.78 The latter supposition assun1es an uncertainty in Ia,v and 
a disregard for precedent. Dworkin does recognize this problen1 and 
utilizes it as the basis of his next argun1ent. 

He asserts that if a citizen helieves a hnv to be unconstitutional, " [ h le 
may fallow his own judgn1ent, even after a contrary decision by the 
highest competent court," as long as his judgment is made on moral 
grounds.70 D,vorkin's argument suggests that no one should assun1e th:1t 

"motive" \-Vith what seems, at first blush, to be extreme naivete. As I understand this 
phenomenon, as exemplified by Dworkin and ochers, it is a retroactive attribution of 
rnori,·c defined not by the psychic context, but by the legal-political context. 

76 Dworkin, Civil Disobedience at 14. 
77 ln Leary v. United Scates, 383 F.2d 851, 861 (5th Cir. 1967), the court decided: "It 

would be difficult to imagine the harm which would result if the criminal statutes 
against marijuana were nullified as to those "·ho claim the right co posse~s and traffic 
in the drug for religious purposes. For all practical purposes the anti-marijuana laws 
would be meaningless, and enforcement impossible." 

78 For an elaboration of chis development, see notes 93-102 infra and accompanying 
text. 

70 Dworkin, Civil Disobedience at 16, 18. Dworkin suggests that men should dissent 
even in the face of precedent because courts, even the Supreme Court, may reverse 
a prior decision. He then cites a case in which the Supreme Court in 1940 ruled that 
it was constitutional co require students to salute the flag. Minersville School District 
v. Gobitis, 310 U.S. 586 (1940). Jn 1943 the Court reversed its prior holding and decided 
that such a statute was unconstitutional. \Yest Virginia Stace Bd. of Educ. v. Barnette, 
3 J 9 U.S. 624 (1943). Dworkin then considers whether dissenters should have saluted 
the flag between 1940 and 1944. Since the Court held retroactively that refusal to salute 
was justified during this interim, he concludes: "If the dissenters had obeved the law 
while biding their time, they would have suffered the irreparable injury of having done 
what conscience forbade chem ro do." Dworkin. Civil Disobedience at 17. This conclu
sion contains a series of psychological assumptions which muse be scrutinized. If by irrc-
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there is final rational authority ,1s to questions of political n1orality. He 
thereby introduces a degree of uncertainty and ferment into the sys
tem. H his reasoning were applicable to other kinds of principled dis
obedience, the result \\ ould be incompatible ,vith traditional legal 
doctrines. 

D,vorkin asks the Lnv to make no distinction between those ·who 
dissent on moral grounds and bother to define the constitution,11 ques
tions, an<l those ,vho simply dissent on moral grounds regardless of any 
cunstitutional justification. so For D,vorkin, every n1oral-political re
sponse is potentially a "reasonable judgment" that the la,v is invalid.81 

parable injury he means some abstract legal concept, Dworkin's statement would seem 
irrefutable. However, even abstract legal concepts of injury are based on some common
sense notion of injury. In this case we can assume only some mental suffering as the 
basis for the ''irreparable injury." The concept of injury in law can be construed quite 
broadly, for example, in tort cases. Even in these cases, however, there seems to be an 
implication of mental suffering. Cf. ~Iorningstar v. Lafayette Hotel Co., 211 N.Y. 
465,105 ~-L 656 (1914) (Cardozo, J.). D\,orkin, therefore, not only presuppo:,es mo
tives, he also presupposes irreparable mental suffering. 

These presuppositions assume attributes of human narure which may or may not 

be functionally valuable to law. It may be, in the area of political morality, very im
portant to emphasize a legal fiction of irreparable injury when, in fact, the individual 
im oh-ed suffered no actual injury. Howenr, if we are nsked to conclude that one par
ticular kind of injury is to be avoided on humanistic grounds rather than on political
legal grounds, then empirical data is necessary. In addition, if there is no significant 
mental suffering in the flag-salute case, then this fact should not be obscured by invoking 
extra-legal notions of irreparable injury. 

80 Dworkin must have a very special kind of man in mind-a man ·who knows enough 
about the law to believe that a particular law is unclear despite precedent, and whom 
Dworkin knows to be s,vayed solely on politico-moral or constitutional grounds. But 
this proves to be groundless since knowledge of the law is not a prerequisite to the 
formation of moral conviction. According to Dworkin, if men are unfamiliar with 
the law, but are basing their dissent on political morality, they are entitled to the same 
protection as their hypothetically "more knowledgeable colleagues." Dworkin, Civil 
Disobedience at 19. This ic; a particularly ,veak link in his argument since it widens still 
further the significance of the narure of the motive for dissent, which is assumed a 
priori, while narrowing the requirement of rationality. 

8t Dworkin, Civil Disobedience at 19. Dworkin says that "[e)very rule of Jaw is sup
ported, and presumably justified, by a ser of policies it is supposed to ad,·:rnce and 
principles it is supposed to respect." These justifications, he a"'serts, have a hierarchical 
order. Thus, a "moral right to be free from harm" is more imponant than "the alleged 
utility of the economic and social policies [the laws) promote." Having set up this 
proposition, he argues that the segregationist who blocks the school home door de
prives the children of their "right not to be segregated." The draft dissenter, on the 
r,ther hand, only interferes with classifications "[a)rranged for social and administrative 
cnm·cniencc . . . . They presuppose no fixed rights." Id. at 19-20. 

This is indeed a strange legal calculus. Clearly, to the extent that draft dissent is 
allowccl, those who do nor <lisc;<.>nr face an increased risk of being drafted and, corre
spondingly, an increased ri,;k of injury and death. This issue as to whether they have a 
legal right to be protected against such an increased risk is never reached because of 
the way in '\\ hich the quesTions arc framed. Drafting people implies that all who are 
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To the extent that Dworkin has said no more than that the Con
stitution n1ust respect and protect political dissent, whatever its origin, 
there is no conflict. Ho\vever, ,vhcn he argues that there is a special 
motive for po1itical dissent which entitles its holder to preferential treat
ment, he has advanced a psychological thesis which is at issue. 

Dworkin's contentions are reminiscent of commentaries ,vhich fol
lowed the Supreme Court's decision in United States v. Seeger,82 and, 
in particular, the thesis \vhich was put forth at the tin1e by Professor 
Goldstein, 83 who revie"\ved the Seeger decision in some detail. He con
cluded that its reasoning was con1patible "\vich the most sophisticated 
psychoanalytic theory.84 However, it is unclear ho,v he reached this 
conclusion. If the Court, cognizant of the difficulty of authenticating 
religious conviction through psychological means, had held that it 
would not inquire into ho,v a man reaches a pacifist conviction, but 
would ask only if his conviction were "truly held," it \VOuld be con
gruent with the psychoanalytic theory cited by Goldstein.86 Ho,vever, 
in Seeger, the test is formulated in terms of \Vhether the role of that 
conviction in the dissenter's life is analogous to the place of beliefs in 
the life of a theistic believer-a simplistic and probably meaningless defi
nition psychoanalytically. Goldstein quite correctly suggests that be
liefs have a complex and diverse origin, 86 as revealed empirically in 
psychoanalysis and spelled out theoretically by Hartmann.87 But, the 
Court significantly departs from its intuitive recognition of this con1-
plexity by its neotopographical "place" test. Goldstein, interpreting 
this "place" test, suggests that the Seeger decision tends "virtually to 
obliterate the distinction benveen 'religious,' 'philosophic,' and a 'merely 
personal moral' pacifism." 88 

not excused for specific reasons face death and injury equally. Exempting those who 
dissent increases that risk, but Dworkin ignores this by stating that "[I]f these men had 
encouraged violence or otherwise trespassed on the rights of others, then there would 
be a strong case for prosecution." Id. at 19. If the cost of non-dissent is an increased 
likelihood of death and injury, while the cost of dissent is forgiveness and protection, there 
will be a high premium indeed on changing one's political and moral convictions. 
Dworkin's calculus either ignores or omits this aspect of the problem. 

82 380 U.S. 163 (1965). The Court held that a man, who was not a member of an 
established religious group such as the Quakers, could be a conscientious objector. Id. 
at 169. The test the Court propounded ,vas whether the pacifiist beliefs of the indi
vidual hold the "same place [in his life as] an orthodox belief in God holds in the life 
of one clearly qualified for exemption." Id. at 166. 

83 Goldstein, supra note 2. 
84 Id. at 1068. 
85Id. at 1067. 
88 Id. at 1065. 
87 H. HARTMANN, supra note 46. 

ss Goldstein, supra note 2, at 1067. In Welsh v. U.S. 398 U.S. 333, 342-43 (1970), the 
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Thus, Goldstein argues that because psychoanalysis demonstrates the 
difficulty of identifying the origins of convictions in the course of a 
man's life, it may enable the Court to recognize that it cannot dra,v a 
clear line bcnvccn ob jcctions to war in general and objection to a 
specific war. '9 I Io,,·evcr, the Suprcn1c Court's "place" test seems, on 
its face, to be somewhat r~movcJ from these psychoanalytic nuances. 
The simpler interpretation of it rnight be as f ollo,vs: ~lost men believe 
in God. If they do not, then rhey adopt some other belief ,vhich takes 
the same pl.lee in their li \·es or minds as a kind of religion. It is un
constitutional to discriminate against this latter group regardless of ho,v 
bizarre or indi,·idualistic their religious beliefs may be. But the task of 
constructing a test for this proposition is ovenvhelming, and, not un
cxpectedl y, the Court finds itself stumbling; thus it states that "l i] n no 
field of human endeavor has the tool of language prayed so inade
quate." 90 The Seeger decision, rather than being consistent ,vith psy
choanalytic sophistication, as Goldstein suggests, seen1s instead to be 
merely a poorly articulated attempt to interpret the draft hnvs in a 
,vay ,vhich ,vould not seem to give precedence to established religions. 

It is interesting that the implicit psychological assumptions of D\vor
kin and the explicit interpretation of Goldstein, despite their different 
theoretical orientations, produce conclusions ,vhich turn out to have a 
strong resemblance; that is, political-moral convictions resist analysis 
in the legal context, therefore, the Government cannot distinguish be
rwcen categories of dissent and has to treat all men alike. The Govern
ment, in effect, is helpless in its capacity to question or test in any ,vay 
the significance of a psychological belief once it has decided to give 
,veight to it. All it can do is balance its o,vn interest, for example, in 
raising an army, against its interest in allowing conscientious objection. 
Since the Go\·ernmcnt cannot discriminate benveen different kinds of 
conscientious objectors based on this type of analysis, it is suggested 

Court clarified its view that: 

[tlhe two groups of registrants that obviously [are excluded] from ... 
exemption arc those whose beliefs arc not deeply held and those whose 
objection to war docs not rest at all upon moral, ethical, or religious prin
ciple lmt instead rests solely upon considerations of policy, pragmatism, or 
expediency. 

The Court seems to intimate that if a registrant's beliefs are sincerely held and take 
the place of religion in his life, then those beliefs cannot be a merely personal code. 

89 Goldstein's logic h:is been echoed in United States v. Sisson, 297 F. Supp. 902, 905 
(D. i\foss. 196')): "\ Vh:.1t :111othcr derives from the discipline of a church, Sisson derives 
from the discipline of cnnsc..:icncc .... He was as genuinely and profoundly governed 
hy his conscience as \\ rnild h;'l\'c been a mart) r obedient to an orthodox religion." 

oo United States v. Seeger, 380 U.S. 163, 174 ( 1965). 
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by some that all dissenters might draw lots ,vith the Government allo,v
ing only so many places to be filled.91 

There are two rather unsatisfactory aspects to this sort of conclusion. 
First, intuitively, a psychoanalyst must take note that the sense of n1oral 
rectitude and the tendency to object is highly contagious, as ,vitnesscd 
by the contemporary scene. Furthermore, there is no doubt that, al
though the Governm·ent may be unable to distinguish precisely benveen 
moral convictions, there is some value in trying to do so. Surely an 
enlightened government may want to treat a man ,vho is deeply com
mitted to his moral convictions differently than it treats a man ,vho has 
no such major conviction. Psychoanalysis and common experience both 
suggest that moral, ethical, and religious convictions are held with dif
ferent intensity by different individuals,92 a distinction '\Vhich is blurred 
by both Dworkin and Goldstein. 

PSYCHOANALYZING 1\1ORALITY FOR JURISPRUDE~CE 

Psychoanalysis would seem to support the follo,ving assumptions 
about the psychological compulsion attendant on the moral clain1s of 
adults. The development of n1orality, like other important psychologi
cal elements, is an epigenetic process shaped by the interaction of the 
personality core and life experiences. In the case of moral develop
ment, considerable mutability remains as a possibility throughout life, 
and due to the pheno1nena of reaction f ormation93 and negative iden
tity,94 dramatic shifts are not impossible or even unusual. Research on 
adolescent development has highlighted the cyclic swings of moral 
standards ,vhich are considered typical. It is also ,vell known to clin
icians that peer group pressure can profoundly affect the superego and 
its moral imperatives.95 

91 See Mansfield, Conscientious Objection-1964 Term, 1965 R.EL1GION AND THE PUBLIC 

ORDER 3, 73. 
92 This challenging problem has been dealt ,vith by Clark, Guidelines for tbe Free 

Exercise Clause, 83 HARV. L. REv. 327 (1969). He suggests, after careful scrutiny, that 
Seeger is a difficult test to apply, that it is essentially a "psychological" test, and that 
it is "largely inruiti-ve," and "therefore to some extent necessarily arbitrary." He 
applauds it, nonetheless, and sets about providing a solution to the dilemma it creates. 
Using, in part, psychoanalytic arguments, which will be expanded infra, he suggests 
that Seeger is a test of the extent of psychological compulsion which attends a given 
belief. Id. at 344. 

93 Reaction formation is a defense mechanism, operating unconsciously, wherein atti
tudes and behavior are adopted which are opposite of impulses the individual harbors 
either consciously or unconsciously, e.g., excessive moral zeal may be a reaction to 
strong but repressed asocial impulses. 

94 Negative identity is ego identity which achieves satisfaction through antisocial 
behavior. 

91S The sophisticated theoretical elaboration of Freud's work by H. HARTMAN, EGo 
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From the perspective of psychoanalytic study of the individual, evi
dence ~uagests that neither a fixed nor a stable 1norality can be assumed ::, . 
or expected as an inevitable human occurrence. Indeed, Freud insisted 
that 1nany of society's 1.>~1sic 111oral v:.1lues are never internalized by 
large :segmencs uf the population, and that this is particularly the case 
for those \\ ho :ire opprcssed.~d \ Vithout this process of internalization 
there is no moral i1npcrati\·e other than the evasion of punishn1ent or 
suffering. 

-rhcse psychoanalytical developn1ental constructs suggest that some, 
though not all, moral convictions can be rapidly trans£ armed by political 
force, by significant changes in la\v, by propaganda, by group support 
and identification, by charismatic leaders, by social and econon1ic pres
sures, and by a variety of other emotional forces that transcend the 
individual socialization experience. Kone of these psychoanalytic ob
servations are incant to imply that natural morality or hierarchical orders 
of n1orality do not exist in some latent form. They are not offered to 
contradict natural la\V theory, but to sho\v, rather definitively, that psy
choanalysis has found empiric:1lly that, as a psychological phenomenon, 
there is no consistently internalized natural morality, nor is individual 
morality a constant. Thus, ,vh·en a n1an claims a moral conviction at 
one point in his life, he may \vell later repudiate his claim and act 
in a ,vay that suggests that his prior claim is no longer an impera
tive producing guilt. The same is true for groups of men.97 Indeed, 
it may be legitimate to suggest that those elements of moral con
viction which affect man's interaction ,vith other men in the social con
text ( as opposed to the family setting) are the latest learned, the least 
solidly intern;1lized, the most consciously rational, and the most readily 
altered. The full significance of this mutability ,vas missed by a tend
ency of earlier psychoanalysts to 'emphasize the inherited components 
of the superego and to equate the family superego with the "vide variety 
of moral convictions affecting social intercourse. Surely, the 1early 

Psn:Horocy A~o THE PROBLEM OF ADAPTATION IN ORGANIZATION AND PATHOLOGY OF 

THovr.HT (1961) and Rapaport, The Theory of Ego Autonomy-a Generalization, 22 
BPr r •. OF TI-lE \1E'..,,_,I~r.FR Cumc 13-35 (1958), provides a framework for under
standing the constant interaction occurring at the interface between internalized rela
rivclv fixed moral heliefs and life experiences which either may nourish, transform or 
erode moral convictions. Thus, Rapaport's notion of superego nutriment implies a 
more mphisticated awareness among ego psychologists of the constant potential for 
murahilir:y of the structures of the superego and therefore of moral convictions, 

1M See S. FRF..tiD, Crvt1.TZATTON AJ'l<'D JTs DISCONTENTS ( 1930); S. FREl'n, THE FL7TRE OF 

AN Jr T.tJSlON () 927). 

01 This is not to say simply that men are hypocrites; r:ithcr, it suggests that the force 
and thrnsr of morality .,s a psychological configuration is not naturally or inevitably 
fixed in one direction. 
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superego plays an important part in later superego development, par
ticularly as to religious beliefs and anthropon1orphic theisin.98 I Jo,v
ever, the continuity of childhood and adult superego is disrupted by 
the adolescent experience in which the oedipus complex is reexperienced 
in a psychic atmosphere in which there has been a great increase of 
cognitive and abstract capacity. The concrete imperatives of child
hood become more abstract, and, in successful maruration, the superego 
moves closer to ego and further from id.99 During this transition, the 
quality of psychological compulsion attached to moral convictions may 
alter noticeably. If one accepts the validity of these psychoanalytic 
constructs, one is forced to conclude that the significance of moral 
convictions varies enormously from person to person. It is important 
to note that draft dissenters are invariably late adolescent young adults. 
They are at a point in their lives when moral convictions are n1ost in 
flux. Frequently, this is also a time of religious conversion and a n1assive 
transformation of all moral convictions. To create a legal rest for the 
validity of individual moral convictions at this age is a staggering 
possibility. 

Most notable in the current social context is the proclivity to right
eous indignation and blaming the other, a psychological response at 
least a part of which has its psychoanalytic explanation in the ,vork 
of Anna Freud.100 She describes as one early stage of superego develop
ment the sequence of "identification with the aggressor" supplemented 
by the 

. projection of guilt. An ego which develops along this par
ticular line introjects the authorities to whose criticism it is ex
posed ... and projects ... its prohibited impulses outward. Ve
hement indignation at someone else's \vrongdoing is the precursor 
of a substitute for guilty feelings. . . . This stage in the develop
ment of the superego is a kind of preliminary phase of morality. 
It is possible that a number of people remain arrested at (this) 
intermediate stage.101 

Every stage of this development leaves its traces in human personality. 
It is likely that this type of superego functioning is a potential response 

98 See generally E. ERIKSON, IDENTITY, YouTH AND CRis1s 228-29 (1968); A. Fuuo, 
THE Eco AND THE MECHANISMS OF DEFENSE 54-57, 118-20 (rev. ed. 1966); S. FREUD, NEw 

INTROOL'CTORY LECTURES ON PsYCHOANALYSis 95-96 (1933) and THE Eco AND nm Io 39 
' 42-46 (1923 ) ; J. NEMIAH, FouNDATioNs OF PsYCHOPATI-IOLOGY 158-60 (1 961). 

99 Jacobsen, Adolescent Morals and the Remodeling of Psychic Structtn"es in Ado
lescence, 16 PsYCHOANALYTic STUDY oF THE CHILD 164, 174-75 (1961). 

100 See A. FREuo, THE Eoo AND nm MECHANISM OF DEFENSE (1946) . 
101 Id. at 69. 
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in all hnn1ans. I \\'Ouid sucracsr that in rimes of social disorder, ,vhere 
t,~ 

there i:s a breakLlo,, n in cunYentional la\\·, ,vhen authority is chall'enged, . '--

,vh cn anxiety and uncerr:iincy .ire high, this type of regressi\ e superego 
functioning pro hf er.1tcs. In the area under discussion, it ,,·otild clearly 
promorc the kind of moral conviction which conrrilmtcs to principled 
<lisubcdicncc. 1'his is nut to suggest that all principled disobedience de
rives from regrcssi\ e superego functioning. I do hypothesize, ho,vcvcr, 
that in a climate of social change there is an increased likelihood of such 
behavior. to:.! 

Clark off crs a remarkably sensible approach to a solution of this di
lemma103 ,vhich seems to me compatible with the psychoanalytic theory 
discussed above, although it may be some,vhat visionary from the 
legal point of vie,v. I-Ie realizes, of course, that there ·will be great 
difficulty' in detecting the amount of psychological compulsion attached 
to an act of principled disobedience such as draft dissent ab initio. 
The ref ore, he sets out a series of guidelines to be app}jed by the court 
to the first amendment free exercise clause ,vhich create an ongoing test 
of moral conviction.104 

The legal response is a complex one, but it makes distinctions oe
nvccn acts and omissions, 105 sets out the principl'e of false conflicts,100 

the principle of alternative burdens,107 civil ren1edies \·ersus cri1ninal 

10~ It would be mediated, for example, as follows: 
A group of young draft dissenters yociferously challenge their elders for embarking 

on an immoral ,,:ar. The elders, threatened by the free expression of angry criticism, 
respond with anxiety and guilt. Some further react by identif>·ing with the angry 
tone of the young authorities and counterattack, denying their own sense of guilt and 
turning on the young with increasingly vehement accusations about the lost generation 
whose beha,;ior is contrasted with their own li,;es of sacrifice and hard work. The 
young, frightened and pro,·oked by the condemnation of their parent figures, in their 
turn react by overemphasizing their own iclealism and still more nhemcnt condemna
tion. Thus, the se(Juence of criticism and counter-criticism mounts with neither side 
de\ eloping an increased awareness of their own part in the struggle. Since attacking 
is an antidote to guilt, there is no easy solution to this dilemma. 

Perhaps the reader will tolerate an even further speculative leap. When a young 
draft protester dissents on the basis of sincere moral conviction and he jc; labeled a 
criminal. it is quite likely that he and those who identify with him will be tempted, 
perhaps through identification \\ ith the aggrec;sor, to attack the system "hich so labels 
him. They may subsequently deny their own moral responsibiilty for acre; of Yio
lc.:nce which may be destructive of life and property, while they ,iolcntly condemn 
similar behavior in others. On the other hand, if the legal system treats all dissenters 
c1ually without regard for their <lcpth of conviction and real justification, it will 
present an appearance of moral bankruptcy ,vhich is almost as unfortunate. 

10·:1 Clark, supra note 92. at 344-45. 
104 /d. at 345. 
]l) 'i Id. :lt ~46. 
1oo Id. at H7. 
10, Id. at 348. 
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remedies, and the use of juries rather than administrative boards in the 
finding of fact as to conscientious objection. I-le discusses n1cthods of 
evaluating the cost of privileged inaction to govern1nent. In effect, he 
creates a balancing technique which realistically, although not ,vithout 
difficulty, attempts to assess the real value a moral conviction has for 
the person who asserts it. 

As I interpret Clark, he contends that the degree of psychological 
con1pulsion which attaches to a belief cannot be decided in advance 
by the courts. I--Io·wever, the Government is not prevented fron1 re
sponding to dissent in a clear cut and orderly fashion ,,·hich makes 
crucial distinctions and which f orc·es the individu3l to detect ,vi thin 
himself that which he does out of self-interest and that ,vhich arises 
out of moral conviction. If a man refuses to fight in a ,var because of 
what he sincerely believes to be moral conviction, the government, in
stead of immediately labeling him a criminal, might allo,v his claim. 
Then, if the jury felt the situation ,varranted it, the court ,vould levy 
some civil penalty. That is, he might be given the choice of four years 
alternative service as opposed to tvvo years of military service. If his 
motivation is only self-interest, then he may, under that circumst1nce, 
choose the n1ilitary alternative. The Government, in such an approach, 
recogniz·es the admixture of self-interest and moral conviction, but 
creates a test which potentially sorts out the diverse motivation of the 
dissenter vvithout creating a sense of narcissistic entitlement or depriva
tion in all other draft-age citizens. Cl'early, the alternatives set up by 
the Governn1ent must he carefully chosen for such a system to ,vork 
fairly. 

In this and other ,vays, Clark suggests a kind of balanced govern
mental reaction which would respect all dissent under the f tee exercise 
clause. At the same time, those ,vho practice principled disobedience 
or dissent will be encouraged to weigh the significance of that dissent in 
light of the alternatives that confront them. Clark's reasoning en1bodies 
the logic that a moral conviction cannot be ,veighed in advance, and 
that either rewarding or stifling moral dissent is a dangerous busin·ess 
for society. Nonetheless, Clark suggests it may be possible to construct 
an orderly system that respects human integrity ,vithout destroying 
governmental authority. 

CONCLUSION 

The probl'em of reconciling psychoanalysis and jurisprudence, albeit 
difficult, is not beyond solution. Psychoanalysis can critically inform 
the lavv about the validity and feasibility of certain legal judgments based 
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upon its understanding of hn1nan nature. nfortunatcly, psychoanaly
sis, rather than simplifying legal deliberations, has oftentin1es n1crely 
confounded and complicared thc1n. In many areas, hnv and psycho
analysis are concerned with the same human factors, yet their perspec
tives arc different, and therein lies the importance of their interaction. 
The fallacy in the traditional, disjunctive approach has been the under
lying assumption that either one or the other of these two sciences has 
resolved the relevant questions and achieved the ultimate understanding. 
l~he task before us is not one of isolated gro,vth, bur rather one of shar-... 
ing knowledge independently acquired. To do so is crucial for the la,v 
if it is to be relevant and responsi\·e to the demands of society. The Ia,v 
cannot escape the problems of social policy decisions by either ignoring 
them or hiding in the dark forests of the psyche. Instead, it n1ust search 
for the enlightened balance. 



ROLE OF DEFENSE COUNSEL IN THE CRIMINAL 
COMMITMENT PROCESS 

RonERT J. GoLTEN• 

l NTRODUCTION 

vVhether independently retained, appointed by the court or em
ployed as a public def ender, the criminal defense attorney ,vill at 
tin1es be presented \\ ith a client ,vhose mental health seen1s ques
tionable. The defendant may seem disoriented, confused or en1otionally 
unstable. He may be unable to understand or to discuss intelligently 
the events leading to his arrest. There may be a prior history of n1enrnl 
illness or hospitalization or a record of unexplained aberrant behavior. 
Indeed, in some cases, the bizarre nature of the crime charged may 
itself suggest the possibility of the defendant's insanity. 

In this situation the attorney may ,vish to question the con1p·etence 
of his client to stand trial or to assert an insanity defense. In either 
case the attorney must weigh carefully his decision, for he may bring 
about a result more damaging to his client than a prison sentence. l\1ore 
often than not the accused found incompetent or the defendant found 
not guilty by reason of insanity, especially if he is indigent, ,vill find 
himself committed to a public mental hospital 1 for an indefinite period 
under conditions differing little f ram those of a penal institution. In 
the case of a misdemeanor, even the simple act of requesting a mental 
examination may result in a longer confinement for the def end ant than 
the maximum sentence for the crime charged. 

Once commitment occurs, the attorney may discover his client lost in 
a bureaucratic maze where little is or can be done to improve his mental 

• A.B., 1954, U. of Michigan; LL.B., 1959, Harvard; Chief, Mental Health Division, 
District of Columbia Public Defender Service. Member of the Bars of Illinois and the 
District of Columbia. 

The author wishes to thank the following for their substantial contributions to 

this article: George Washington University Law School students Alan Siegal and Don 
Silverman (Part I); Georgetown University Law Center student Jane l\kKenna (Part 
II); Public Defender Sen·ice attorney Harry Fulton, together with George \Vashington 
law students Harry Carl, Peter D,vyer, Richard Gee and Bill Sessions (Part III); and 
Public Defender Service attorney Jane Lamb (Part IV). 

1 In the District of Columbia, Saint Elizabeths Hospital is the major public mental 
hospital having, as of January 1, 1972, approximately 4,000 patients. Of these, approxi
mately 300 are presently quartered in a separate building (John Howard Pavilion) 
especially designated for patients involved in the criminal process. These patients arc 
classified in four separate categories. See notes 2-5, infra and accompanying text. 
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condition. 1-0 protect his rights during hospitalization, the defendant's 
attorney must keep in continuous contact with him. Some of these rights 
have not yet been fully recognized by the courts. Others have been 
est.1Llished in theory but not in practice. 

l~his article will focus its discussion on the rights of four particul:i.r 
classes of indi\·iduals: 

( 1) criminal defendants committed to a mental hospital for exam
ination to determine competence to stand trial and/or criminal 
responsibility; 2 

( 2) def cndants committed subsequent to a finding of incompetence 
to stand trial;3 

( 3) those committed subsequent to a verdict of not guilty by 
reason of insanity;4· 

( 4) prisoners found to be mentally ill during confinement in a 
penal institution. 5 

All too frequently the press of other \.York may cause an attorney 
to give a lo\ver priority to the problems of a criminal client sent to a 
mental hospital. This article ·will explore the nature of an attorney's 
obligation to a criminally committed client, the kinds of rights that 
need protection and the means of protecting them. 6 

I. DEFENDANTS FACING A 1\1ENTAL ExAi\1INATION 

\iVhen the criminal la\vyer is confronted with a seemingly disturbed 
or disoriented client, he should consider asking the magistrate or ar
raigning judge to order a mental examination. In federal courts, 18 

2 Approximately 50 criminal defendants are currently committed to Saint Elizabeths 
Hospital for a determination of competency and/or criminal responsibility. 

3 At Saint Elizabcths Hospital, the population of criminal defendants incompetent to 
stand trial numbers approximately 25. 

• Approximately 130 defendants acquitted on insanity grounds are presendy com
mitted to Saint Elizabeths Hospital. 

6 Currently about 20 persons from federal penal institutions ha\·e been transferred to 
Saint I· lizabcths Hospital because they were discovered to be, or became, mentally 
ill while in prison. 

6 Because the author is a practicing attorney in the District of Columbia, much of 
the :rnthority he1 cinaftcr cited will consist of District of Columbia case bw and statutes. 
A !though this law m:iy not he conclusive in other jurisdictions, it will provide the 
.attorney v, ir h a starting point for research into this area in his own jurisdiction. 
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U.S.C. § 4244 governs this procedure.7 In the District of Columbia 
courts, D.C. Code § 24-301 (a) applies.8 

7 18 U.S.C. § 4244 ( 1970) provides: 
Whenever after arrest an<l prior to the imposition of sentence or prior 

to the expiration of any period of probation the United States Attorney 
has reasonable cause to believe that a per:,on charged with an off eme against 
the United States may be presently insane or othenvisc ~o mentally in
competent as to be unable to understand the proceedings against him or 
properly ro assist in his own defense, he shall file a motion for a judicial 
determination of such mental competency of the accused, ~etting forth 
the ground for such belief with the trial court in which proceedings arc 
pending. Upon such motion or upon a similar motion in behalf of the 
accused, or upon its own morion, the court shall cause the accused, whether 
or not previously admitted to bail, to be examined as to his mcnral con
dition by at least one qualified psychiatrist, ,1.·ho shall report to the court. 
For the purpose of the examination the court may order the acct•sed com
mitted for such rea::.onable period as the court may determine to a suitable 
ho.,pital or other facility to be designated by the court. If the report of 
the psychiatrist indicates a sratc of present insanity or such mental incom
petency in the accused, the court shall hold a hearing, upon due notice, 
at which evidence as to the mental condition of the accused may be 
submitted, including that of the reporting psychiatrist, and make findings 
with respect thereto. 

In some jurisdictions, examinations arc ordered as a matter of courc::c \\ hen the in
sanity defense is raised (e.g., Colorndo), \\ hen the defendant is charged with a capital 
offcrse (e.g., until recently, in l\1assachusecrs) or \\ hen he has been com ictcd of prior 
felonies (e.g., Kentucky) See Cm o. Rrv. STAT. ANN. § 39-8-2 (1) (Supp. 1967); Law of 
May 20, 1921, ch. 415 [1921] :\.cts and Rcsoh-es of l\1ass. 507 (repealed 1970); KY. Rn. 
STAT. A.N~. § 210.360 (1969). 

8 D.C. CooF. ANN. § 24--301 (a) (Supp. IV, 1971) provides: 
(a) If it appears to a court having jurisdiction of-

(1) a person arrested or indicted for, or charged by information with, 
an offense, or 

(2) a child subject to a transfer motion in the Family Dfrision of the 
Superior Court of the District of Columbia pursuant to section 16-2307, 
that, from the court's O\\·n ohsen·ations or from prima facie evidence sub
mitted to it and prior to the imposition of sentence, the expiration of any 
period of probation, or the hearing on the tramfcr motion, as the ca'-e 
may be, such person or child (hereafter in this subsection and subsection 
(b) referred to as the "accused") is of unsound mind or is mentally 
incompetent so as to be unable to understand the proceedings against him 
or properly to assist in his own defense, the court may order the accused 
committed to the District of Columbia General Hospital or other mental 
hospital designated by the court, for such reasonable period as the court 
may determine for examination and observation and for care and treatment 
if such is necessary by the psychiatric staff of said hospital. If, after such 
examination and observation, the superintendent of the hospital, in the case 
of a mental hospital, or the chief psychiatrist of the District of Columbia 
General Hospital, in the case of District of Columbia General Hospital, 
shall report that in his opinion the accused is of unsound mind or mcnca 1 lv 
incompetent, such report shall be sufficient to authorize the court co commit 
by order the accused to a hospital for the mcntaliy ill unless the accused 
or the Government objects, in which event, the court, after hearing 
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The language of the t\\'O statutes differs sornewhat, but in practice 
the difference:, ha\~e been 1ninimal. 9 Either defense counsel or the 
prosecutor may request and expect the ex~1mination to be granted so 
long as there is some sho,ving of :.1 factual basis for doubt about the 
defendant's co1npetence.10 In addition, the statutes authorize the court 
to order an examination su:.1 sponte if there is c\·idence of incompetence 
before the court. Failure ro order such an exan1ination either upon a 
motion or su.1 sponte may result in a remand for a retrospective de
termination of cornpetence or, if the time lag is substantial, a present 
competency determination and a ne,v trial.11 Although the mental 
examination statutes (§ 301 (a) and § 42+4) refer only to the issue of 
competency, the practice has arisen of permitting and even encouraging 

without a jury, shall make a judicial determination of the competency of 
the accused to stand trial or to participate in transfer proceedings. If the 
coun shall find the accused to be then of unsound mind or mentally in
competent to stand trial or to participate in cransf er proceedings, the 
court shall order the accused confined to a hospital for the mentally ill. 

The phrase ''is of unsound mind" is co be read with "so as to be unable to under
stand the proceedings against him or properly assist in his own defense." Thus, the 
statute cannot be used to commit a criminal defendant only because he appears to be 
''of unsound mind." See Williams v. Overholser, 259 F.2d 175, 176 (D.C. Cir. 1955). 

9 Under D.C, CoDE ANN. § 24-301 (a) (Supp. IV, 1971), "prima facie evidence" of 
incompetence must be submitted to the court before a mental examination may be 
ordered; however, the United States Court of Appeals for the District of Columbia 
Circuit has liberalized this quantum of evidence substantially, declaring: "It cannot 
reasonably be supposed that Congress intended to require the accused to produce, in 
order to get a mental examination, enough evidence to prove that he is incompetent 
or irresponsible. That is what the examination itself may or may not produce." Mitchell 
v. United Srates, 316 F.2d 354, 360 (D.C. Cir. 1963). Cf. Juo1c1AL CoNFEltENCE OF THE 

O1SrRIGT Of Cou:MBIA C1RCUIT, REPORT OF THE CoMMfITEE ON PROBLEMS Co:-.NECfED vV1n1 
i\1F..:"l'TAL FxA.."'vUNc\TIONS OF THE AccusED IN CRTMTNAL CASES BEFORE TRIAL 54 (1966) 
(hereinafter cited as JcmcIAL U>:'fFERENCE REPORTl, which recommends a liheralization 
of the requirements so that an examination could be ordered upon a simple request 
without any need of proof. 

10 A motion may be made orally. So long as the motion is made in good faith and 
is not frivolous, it should be granted. See United States v. Burgin, 440 F.2d 1092, 1094 
(4th Cir. 1971); see also Cannady v. United States, 351 F.2d 817, 819 (D.C. Cir. 1965). 
One court has recently imposed a "probable cause" requirement on requests for com
petency examinations, but has said that any doubt of the need for a determination 
should be resolved in favor of the requester. United Srates v. Taylor, 437 F.2d 371, 376 
t 4th Cir. 1'>71). 

le would seem that a request for a mental examination would be sufficient if it 
alleged uncxpbined and repeated criminal behavior. See Mitchell v. United Stares, 
316 F.2<l 354, 3fi0 (D.C. Cir. 1963). However, a bare assertion by the attorney that 
he clo11btcd the defendant's competency would not be sufficient "cause'' to invoke 
18 U.S.C. § 4244 (1970). See United Srarec; v. Lebron, 229 F.2d 16, 18 (D.C. Cir. 1955). 

11 See Pare v. Robinson, 383 U.S. 37), 386 (1966) (where cYidcnce raised doubt 
<>f defendant's compctencv, Court's failure to mO\'C, sua spontc, for hearing on that issue 
vi0latcd his due proces., rights and necessitated either remand or release). 
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hospital authorities also to conduct an exam1nat1on on the issue of 
insanity.12 

In electing whether to ask for an examination, the attorney n1ust 
consider the consequences that ,vill flo\v from his decision. If the charge 
is a misdemeanor and if examination requests are ans,vered ( as they 
frequently arc in the District of Columbia) by 30- to 60-day, in-patient 
detention orders, then the client's 60-day pretrial detention may ,veil 
exceed that ,vhich would result fron1 an on-the-spot guilty plea.13 

On the other hand, if the charge is a felony, the la,vyer n1ay be 
\vell advised to ,vait until the prelirninary hearing (some seven days or 
so after presentment), mean,vhile seeking the release of his client on 
bond. During the interim, he can undertake a more careful :1ssess
ment of his client's mental status before inviting the court's further 
intervention.14 

12 A report on "productivity" under the Durham-AtcDona!d insaniry test is usually 
made in conjunction with the competency examination. The United States Court of 
Appeals for the District of Columbia Circuit has emphasized: 

[T] he prosecutor who knows that the accused's mental state at the time of 
the crime will be the critical issue at the trial, has an obligation to see 
to it that any pretrial examination of the accused that may be ordered 
be broad enough to cast light on that issue. 

\Vinn v. United States, 270 F.2d 326, 327 (D.C. Cir. 1965). 
The court has aLio acknowledged that a recognized purpose of the examination "is 

to get evidence on whether, if there is a trial, the jury should be imtructed on insanity 
and criminal responsibility." l\1itchell v. United States, 316 F.2d 354, 360 (D.C. Cir. 
1963). 

13 See O'Beirne v. Overholser, 193 F. Supp. 652, 661 (D.D.C. 1961) (where the court 
commented that "it may not be inappropriate to observe that counsel for defendants 
in borderline cases in which the offense is of a type that would carry at most a 
short term of imprisonment, frequently do their clients a dissen·ice when they request 
a mental examination."). 

The attorney for a defendant of questionable competency or one who could 
legitimately raise, and perhaps prevail in an insanity defense, may nonetheless he ill
advised to ask for an examination. It is not "the duty of defense counsel to interpose 
the defense of insaniry or to request a mental examination irrespective of the de
fendant's best interests." Id. Howe,·er, he may be confronted by judicial refuc;al to 
waive the right to determinations of competency and/or criminal responsibility. See 
Overholser v. Lynch, 288 F.2d 388 (D.C. Cir. 1961), rev'd on other grounds, 369 U.S. 
705 (1962); Seidner v. United States, 260 F.2d 732 (D.C. Cir. 1958); United States v. 
Miller, 131 F. Supp. 88, 94-95 (D.D.C. 1955). 

14 The potential incompetence of the defendant should not, of course, deter the 
attorney from seeking dismissal of the indiconent at any time. See United States v. 
1\1arino, 148 F. Supp. 75, 76 (N.D. Ill. 1957) (finding on the issue of competency held 
not a prerequisite to dismissal of an indictment as insufficient). 

A motion for an examination may be made, moreover, at any time prior to 
sentence. For an interesting case involving the wrongful denial of a legitimate motion 
made at the last minute (the da!· of trial), see Mitchell v. enited States, 316 F.2d 
354 (D.C. Cir. 1963). 
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Frequently, attorne: s will ask for a 1nent~11 ex:imination of their 
client if chey perceive an issue of "criminal responsibility." 16 Sometimes 
this results from confusion as to the n1canjng of "competency," ,vhich 
deals, of cour sc, \\ ith the client ·s current ability to appreciate the nature 
of Lhc proceedings and to assist counsel in his def ensc.16 J\1any at
tL>rne.vs arc nut really concerned about ''competency" in the strict 
sense. Rather, requests for competency exa1ninations arc based upon 
the hope chat a report fron1 the exa1nining psychiatrist will cast doubt 
< n their client's 1nens re:i at the time the offense "'as allegedly con1-
mittcd.1; 

lf, for whatever reason, an examination is ordered, either upon the 
defense attorney1s n10tion, the prosecutor's requcst18 or sua sponte by 
the court, 19 the attorney has several consequent me<lic:1l 1legal issues to 

cunsiJer. 

Hight to an Outpatient Exa1uination 

.. :\s a rule l;nvycrs should urge that examinations for competency (and 
criminal responsibility) be conducted on an outpatient basis.20 An ex-

is Cf. \\ olf v. Unirc.:d Scares, 430 F.2d 443, 444 (10th Cir. 1970). 
16 See J-co1c1AL CoKFFRENCE REPORT, supra note 9, at 29. Crin,inal defendants are 

not to be deprived Ly· their own incompetence of the capacity to communicate 
facts\\ hich, if they surfaced, could establish innocence. Jordan v. State, 124 Tenn. 81, 
IH s.,v. 327 (1911). One's memory and intellectual abilities should nor he snhs•:intially 
impaired l>y mental disorder, Hansford v. United States, 365 F.2d 920 (O.C. Cir. 1966), 
and the defendant should ha\'e a rational as well as factual understanding of the pro
ceeding. Dusky v. United States, 362 U.S. 402 (1960). The nature and comple-..;iry of 
Lhe offense are relevant in determining whether the defendant is "competent" to face 
the charge. United States v. Harriman, 4 F. Supp. 186 (S.D.N.Y. 1933). 

17 Tn the District of Columbia, competency examination orders are a1most always 
accompanied by a request for a finding on the insanity ("productivity") issue under 
che applicable Durham rest, that is, on whether the defendant was suffering from a 
memal ilJness at the rime of the offense and, if so, whether the offense was a product 
of the illness. Durham v. United States, 214 F.2d 862 (D.C. Cir. 1954). 

\Vhilc the Di trier of Columbia commitment statntc, D.C. Coor. ANN. § 24 301 (a) 
Supp. JV, 1971 ), ciocs not expressly authorize commitment for examination on this issue, 

,1 , eport on "productivity" is usually made concurrently \\ ith the report on competenC)'. 
\\'inn v. United Srntes, 270 F.:!d 326 (D.C. Cir. 1959). Jndced, a recognized purrose of 
the request for an examination ''is to rrcr e\'idence on whether, if there is a trial, the 
1ury should he in~trncted on inc;;anity." i\Titchell v. United States, 316 F.2ci 354, 360 
(D.C. Cir. J9(i3). See also Leach v. United States, 353 F.2<l 451 (D.C. Cir. 1965), 
Ci;rt. denied, 383 U.S. 917 (1966). 

1 Pro ccutors l.,car some respomibility for askirn:r that mental compcttncy examina
tions be <Jrckrcd. Further, "the prosecutor who knows that the accused's mental state 
at the time of the crime will he the critical i~sue at the trial, has an chligarion to 
sec to it that :my prct rial mental examination of the accused that may be~ ordered 
be broad enough co c:m light on that ic;s11c.'' ,vinn ,·. United Statcc;;, 270 F.2d 326, 327 

O>.C. f;ir. i95'J). 
Hi See Pate v. Robin on, l8l l.J.S, i75 (19M). 
20 See \1 lf<.:c) \ If arn , 400 I 2d 772, i74 (D.r.:. Cir. 1968); Jcn1c1AL CONFERENCE 
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ception may well be considered ,vhere: (I) the defendant clearly needs 
treatment, hospitalization is n1edic3lly indic3ted, and treatn1ent in an 
observation status is available; ( 2) the defendant is ,virhout cunu11unity 
resources such as a job, n1oney or a place to live, and accordingly 
would not object to confinernent; or ( 3) the defendant is in custody 
and not eligible for bail release, and thus an exainination in the hospital, 
a~ opposed to jail, is probably preferable fron1 the standpoint of living 
amen1t1es. 

A client vvho would other\vise enjoy the right to bail-the risk of 
fugitivity being n1inimal and, ,vhere relevant, the safety of the con1-
munity being assured ( at least ,vith n1edical sun·eillance )-may \\·ell be 
entitled to an outpatient order.21 The argun1ents adYanced for not per
mitting examinations on an outpatient basis in the District cf Colu1nbia 
are that: ( 1) more time is needed for a thorough study than is available 
with an outpatient; (2) the examining facility cannot handle the bur
den of performing outpatient examinations in addition to its regular 
functions; and ( 3) p:iticnts must be readily accessible ,vhen and if the 
doctors are available to examine then1. 

These arguments do not bear up under scrutiny.22 Yet the courts in 
the District of Colun1bia have capitulated to the hospital's allegations 
of convenience and fe,v, if any, exan1inations are conducted on an ., 

outpatient basis.23 The situation is one that la,,·yers should not easily 
tolerate, and maxin1um effort should be exerted in urging outpatient 

REPORT, supra note 9, at 104-07. But cf. Battle v. Cameron, 260 F. Supp. 804 (D.D.C. 
1966). 

21 Under the Bail Reform Act of 1966, 18 U.S.C. § 3146 (1970), risk of flight is the sole 
criterion for bail in the federal courts. Following the passage of the District of 
Columbia Court Reform and Criminal Procedure Act, Pub. L. No. 91 358, 84 Stat. 473 
(1970) [hereinafter cited as the D.C. Court Reform Act], the defendant's dangerousness 

--has become a factor in the District. See D.C. Cone A N. § 2)-1~21 (:t) (~upp. 1\T, 
1971) (pretrial detention). A person's alleged mental illness ·will ineYitably cause a judge 
to look more carefully at a request for bond and, often wrongly, to presume danger
ousness merely from symptoms of illness. Cf. Fro. R. CRL\f. P. 46; JuDICI .\L CoKFER
ENCE REPORT, supra note 9, at 106. 

22 In the course of a typical 30-day "obsen·arion" period at Saint Flizabeths, 
the reporting doctor rarely spends more thc.n a few hours examining and observing the 
inmate. It ,vonld take much less time out of e\'eryone's life, particu1arly of course 
the defendant's, and be much more economical (it costs more than $30 a day to 
quarter a defendant at Saint Elizabeths) simply to have a series of interviews fixed 
at stated times under court order at a properly staffed outpatient clinic. The 
argument for protracted in-patient obserYation is especially transparent when the 
sole issue is current competency to stand trial. 

23 The -court in !\farcey v. Harris, 400 F.2d 772, 774 (D.C. Cir. 1968), places the 
burden on hospital authorities to establish "reaconable grounds that such in-patient 
commitment is necessary to assure an effective examination" if there is to be a denial 
of bail. Neither bench nor bar has done much, if anything. to insure that this burden 
is acmally met. 
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exan1ination::; by co,mnunity doctors and facilities. 24 Failure to do so 
1nighr unneccs .uilr kpri\ c defendants of freedom at an important stage 
of the procceding.25 

Right lo Treatn1cnt 

111cc man~ criminal defen lants orc.krcd to undergo n1ental obscr
, .lt.ion arc cl earl v in need of treatment, def ensc counsel should be con-

• 
cerncd \\ ich insuring that his client gets medical attention, including 
mcdic:uion, while in an observation status. The District of Colu111bia 
examination srntute26 provides that the defendant sh,!ll be gi,·cn "treat
ment if such is necessary by the psychiatric staff of said hospital." The 
prnctict: at Saint Elizabeths I Iospital, ho,ve,·er, is 'JlOt to gi\·c treatment 
on its observation ,vanls on the theory that treatment ,vould interfere 

~ 

,vith the m·1king· of a valid obscn·ation of the defendant's current men-
~ 

cal status. as well as the examination of his status at the time of the 
offense, if that were at issue. 

I lo\\~\ er, as the Court of Appeals h:.1s s:1id in Rouse v. Cmneron,27 

a person committed to a hospital under any involuntary comrnit1nent 
statute i::, entitled to rreannent.28 ,vhen the issue is competency, it is 
self-def eating not to do ,vhatever is possible to accelerate the rehabili
tation of a crim:nal defendant. Nothing is gained by n1edical abdica
tion.29 On the other hand, ·when the attorney's chief concern is an 

24 Pressure on the courts by properly framed motions or habeas corpus petitions 
urging the application of the rule of i\farcey v. Harris, 440 F.2d 772 (D.C. Cir. 1968), 
woul.i greatly increase the number of outpatient examinations and at the same time 
bring an important resource allocation problem to the surface. At this time, the 
psychiatric re:-.ources for outpatient reports in the District of Columbia are centered 
in the District of Columbia GO\·ernment's Legal Forensic DiYision, which is badly 
understaffed and overworked. Other jurisdictions such as Chica;o, Pin~burgh, Detroit 
:1;1d Cll!nland haYe done considerably more to reinforce outpatient resources. Par
ticularly noteworthy is the program establi~hcd under the Medical Office of the 
Supreme I3cnch of Baltimore. 

25 / zter i1!i.1
1 

the defendant \.vill he needed to help his lawyer prepare his defense ar,d 

loca~e witnesses. 
2.-; O.C. r.oor. .\~;-,;. ~ H-301 (a) (Supp. IV, 1971). 
2; 3i3 F.2d 4~1. 4H (D.C. Cir. 1966). 
28 The court has ~omewhat retreated from that position and has left it open to the 

hoc;pital to cstal,li-;h that treatment would interfere with the mahng of a Yalid report. 
5 · he . Rr 1)insnn,450F.2d681 (D.C.Cir.197l);cf./nreCurry,CiYil~o.7I-179R 
(f)( C:ir. Oct. 19, 1971). 
~ I nckmg up the ill clef endant and failing entire]>, to treat him-partirnbrl\' in 

:tcurc cases-infringes on ti e defendant's right to a speedy trial, and suggests cruel 
and un11s11al punic;hmcnr. See, e.g., United States \'. Dunn, Crim. ?'\o. 24,597 (D.C. 
Cir. Jan. 26. 19i2): "\Ve now alert the responsible parties as to the t1ut>· of 
dcalin,, with tho c the co11rt sends for observation in such a manner as to expedite 
their stays as rnuch :is possihlc in light of comcmpnrnry, established and accepted 
medical standard ." Slip < >p. ar H. 
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insanity defense, and the issue of criminal responsibility is paramount, 
it may arguably be in the client's interest to be exainined in his un
treated (natural) state in order that his bizarre qualities 1nay be rnost 
easily observed and reported.29a Thus, the defense attorney rnay be 
conscious of different considerations-his client's n1cdical need for treat
ment and for a speedy trial on the one hand and, on the other, the need 
f ?r a finding of non-responsibility-in confronting the treatn1ent ques
tion. 

In all cases, the lawyer should maintain close contact ,vith the hos
pital facility and his client's physicians to insure that ( 1) the client is 
getting proper attention, and (2) the la\vyer's input on the issue-be it 
competency or criminal responsibility, or both-can be presented. 

Right to a Fair and Prompt Report 

Right to an impartial psychiatrist. In the District of Columbia, 
def'endants ordered to submit to a competency examination are sent, 
almost universally, to the criminal division (John I--Io,,·ard Pavilion) of 
Saint Elizabcths Hospital. The practice of sending defendants for ex
amination to a public mental hospital for the crirninallr insane is fol
lo\ved in other jurisdictions. 

There is a built-in bias in this procedure. The examining hospital is 
the same one to which the defendant "vill be committed upon a find
ing of incompetency or, if he is exculpated, upon a finding of not guilty 
by reason of insanity. If the defendant presents a particular manage
n1ent problem or is undesirable in other ways ( e.g., he is a non-treatable 
sociopath) ,30 the hospital physicians may subconsciously be disposed 
to find that he is competent and that the offense ,vas unrelated to men
tal illness in order to avoid contending further \vith his hospitaliza
tion. 81 The defense la'\vyer should be conscious of the need and the 
due process right to have an examination impartially performed else
,vhere if this bias can be established.32 

29a Cf. United States v. Bennett, Crim. No. 24.387 (D.C. Cir., Jan. 19, 1972). 
ao Cf. Taylor v. United States, 222 F.2d 398, 400 (D.C. Cir. 1955). 
31 See JumcIAL CONFERENCE REPORT, supra note 9, at 97. See generally Amicus Brief 

of Prof. David Chambers in Bra,vner v. United States, Crim. No. 22,714 (D.C. Cir., filed 
Feb. 6, 1969). 

82 See United Scates v. Schultz, 431 F.2d 907 (8th Cir. 1970). See also Green v. 
United States, 349 F.2d 203 (D.C. Cir. 1965) (defendant was opposing an unconditional 
release which the government had sought in order to transfer him to prison). Contra 
United States v. 1\1aret, 433 F.2d 1064 (8th Cir. 1970); Ruud v. United States, 347 
F.2d 321 (9th Cir. 1965); Perry v. United States, 347 F.2d 813 (D.C. Cir. 1964), cert. 
Je71ied, 382 U.S. 959 (1965). 

It should be noted that the resources for the performance of examinations, either 
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not her n1e111s of protecting ag:iinst inherent hospital bias is for the 
la\vyer to attend the staff conference at ,,·hich detern1inations of 
cmnperency ( and or criminal responsibility) are made. This provides 
the client with a~sistance at a truly critic.11 srngc of the procecding.33 

1 he presence of counsel at these conf crenccs has been urged in 
Thornton v. Corcoran.34 Psychiatrists, ho\\ ever, are fiercely resistant to 
this legal •'intrusion,'' dai111ing that it shatters the rapport-between the 
st.1ff and the patient, inhibits free discussion, turns the conference into 
an ac.h-ers:uial proceeding. and accomplishes nothing: counsel can learn 
wlur decisions were made and how they ,vere arrived at during the 
conference by cross-examination at trial.35 The fact remains that ma
terial is devcioped ar the conference which is critical to the defendant, 
and of ten inaccessible to counsel. In addition, the la,vyer's presence 
could be important in protecting the client against factually incorrect 
information. Finally, there is a serious self-incrimination problem when 
the defendant :1ppcars ar the conference unattended by counsel. In 
short, important fifth and sixth amendment issues are raised by a denial 
of counsel at this important stage. 36 

un .rn in •patient or an outpatient basis are limited. A request for an independent 
ompacicnt ps) chiatric. exJmination on competency and/or criminal responsibility in 
a federal court is arguably controlled by 18 U.S.C. § 3006A(e) (1970) if the defendant 
i, indigent. ac; well ac; 18 U.S.C. ~ 42+4 (1970). See United Scates v. Schappel, 445 
F.2d 716, 719 n.7 (D.C. Cir. 1971). That being the case, counsel should seize 
tht: iniri I i\·-.: and find a psychiatric examiner at court expense, without regard 
for an enabling statute. (The $300 limitation under 18 U .S.C. § 3006A (e) ( 1970) may be 
a problem, but exceptions to this limitation can be made.) Similarl:v, in other jurisdic
cic111s ourp,1tien~ m~n ... 11 ex1minations may be primarily a matter of effective assistance 
of coun~el. See unircd Srarcc; v. Taylor, 437 F.2d 371 (4th Cir. 1971); Henderson v. 
United Statcc-, 360 F.2d 520 (D.C. Cir. 1961). 

:33See \Vadc v. UniteJ Stares, 388 U.S. 218 (1967); Escobedo v. Iilinois, 378 U.S. 
478 (196-+). The staff conference ic; clearly a "critical" juncture in the psychiatric legal 
proces,;;, for hr.re the determination tlut is made by the hospital staff may be disposi
tive of th ... defendant's fate, i.e.: whether he is competent for trial and/or whether he 
ha" a p· ychiatric rii<;ordc:r upon '" hich a valid insanity defense could be based. 

34407 F.2d 69) <D.C. Cir. 19/i9). 

ar; S ·e Tippett v. 1\faryland. 4~6 F.2d 1153, 1163 (4th Cir. 197 l) (Sobeloff, J., 
concurrin(!); Lee v. Codn~ Co•Jrt, 27 J\:.Y.2d 432, 267 N.E.2d 452, 318 N.Y.S.2d 705 
cc;rt. d<mic (, 404 US. 823 0971). But see l!riited States v .. \Tarcey, 440 f.2d 281 (D.C. 
r:ir. 1971 : United Siatcs v. Albright, 388 F.2d 719 (4th Cir. 1969); State v. \Vhitlow, 45 
~.J. ~, 210 \.2d 763 (1965). 

For a cliscuc;sinn and I duration of these contentions, see Tippett v. l\farybnd, supra, 
ar 11 r,3 r, ~- J"ll()rntrJn , . Corcor,111, 407 f.2d 695, 698-708 (O.C. Cir. I '.)69); Note, 
The St,1/J Con{ rence Procec:dinK at a Pretrial '11fn11ity Exn11,i11ntion-Anothcr Critical 
St,1g ·, 1, J r,,w. L.J. 274 < I ?m) ~ Note. Right tn Coumcl at tbc Pretrial Mental Examina• 
tion r;f ,m !(Curci, 118 u. r,. r . R,v. 448 (1?70). 

86 Sec notes 33-35 supra and ac:conq nn) in~~ 1, xt. 
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Nonetheless, as a practical matter counsel probably ,vill find it diffi
cult, if not impossible, to attend these conferences. An examining 
hospital will ordinarily force him to obtain a couit order; chances for 
such an order, at least at this point in the developn1ent of the la\v, are 
slim.37 Further, if pushed hard enough, the hospital may well call off 
the conference. 

A report made under court order, in \vriting, is furnished to the 
court and should be made available to both sides.38 If the defendant 
chooses a psychiatrist of his o,vn, and pays for it ( or obtains it as part 
of an indigent's right to effective assistance of counsel), his ,vritten re
port may be available to the prosecution, at least if the def end ant has 
requested reports by the prosecution's experts.39 

Speed. Determinations of a defendant's ability to comprehend 
th·e proceedings and to assist counsel can be made in short order. 40 

And yet, at least in the District of Columbia, these examinations 
normally entail an in-patient commitment of at least a month.41 Thus, 
it is open to urge that the court impose a short ti1ne frame on the 
examiner. Lengthy in-patient commitments are not essential; and if an 

37 Possible, though less acceptable, alternatives to consider in protecting the client's 
right to effective assistance of counsel, if not his privilege against self-incrimination, 
are: ( l) compelling the transcription of the conf ere nee and furni~hing the transcript 
to counsel, see United States v. Driscoll, 399 F.2d 135 (2d Cir. 1968); or (2) having 
an independent psychiatrist attend in behalf of the defendant, see United States v. 
Albright, 388 F.2d 719 ( 4th Cir. 1968); State v. \Vhitlow, 45 N.J. 3, 210 A.2d 763 
(1965). See generally In re Harmon, 425 F.2d 916, 918 (1st Cir. 1970); Edmonds v. 
United States, 260 F.2d 474 (D.C. Cir. 1958) (en bane). 

38 See In re Harmon, 425 F.2d 916, 918 (2d Cir. 1970); Edmonds v. United States, 
260 F.2d 474, 478 (D.C. Cir. 1958) (en bane). For a recent judicial expression on the need 
for full and complete reports ,vith disclosure "of all the factual information which 
underlies their I psychiatric] conclusions," see United States v. Bennett, Crim. No. 
24,387 at 7 (D.C. Cir., Jan. 19, 1972). See also United States v. Leazer, Crim. No. 
24,799, at 12 (D.C. Cir., Jan. 19, 1972) (Bazelon, C.J., concurring). 

39 Cf. FED. R. CRIM. P. 16c. Thus, if an independent (rather than court-ordered) 
psychiatric examination is made, counsel should consider having the psychiatrist report 
oral1y, if he thinks the report may not be helpful. 

40 Where criminal responsibility is also at issue, observation and examination require 
more sophistication, but not necessarily more "in-patient" time. See Blunt v. United 
S1-ates, 244 F.2d 355, 364 (D.C. Cir. 1957); JUDICIAL Co~TERE~CE REPORT, supra note 9, at 
102. 

41 Currently in the District of Columbia, some patients ordered to be examined 
are being held in jail for 60 or more days prior to being sent to the ho<;pital because 
of the shortage of resources for the performance of these examinations. This delay 
raises serious issues of denial of "speedy trial," bail and right to treatment, and of cruel 
and unusual punishment. Cf. United States v. Dunn, Crim. J\.~o. 24,597 at 13, 14 (D.C. Cir., 
Jan. 26, 1972). 
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uutp.nient exa1ninarion, for ,vhatcver reasons, is not feasible, the lawyer 
should request that the in-patient examination be conducted quickly. 

1~hcre are some cases, however, \\'here the client is so seriously in 
need of trtatment chat a 111orc lcngthv con1mirmcnt is not objection
able, a~~uming that the client can obtai;1 treatment during the period of 
obscn ,1tion. In ~1ddition, when the insanity defense is a real possibility 
and/ur bail is remote, little is lost by allo,ving the examining hospital an 
ample opportunity to observe the defcndant.42 Counsel should also note 
that cxtcndc<l treatment in a n1ental hospital may ha,·e some positive 
influence on the f:1ctfinder in ,veighing the defendant's insanity plea. 
Further, time spent in custody of the hospital in an observation status 
should be credited against the sentence if the client is convicted. 

Privilege Against Self-Incrimination 

\Vhcre the accused raises questions of mental status, by prevailing 
authority the prosecution can compel him to submit to a psychiatric 
examination ,vithout offending his privilege against self-incrimination.43 

\\'hen neither competency nor insanity is made an issue by the defen
dant, ho,vever, the prosecution's attempt to obtain a court-ordered 
psychiatric evaluation is troublesome, and there is some authority for 
resisting it.44 

\\'here the defendant raises the issue of present competency or the 
insanity defense, and refuses to cooperate \Vith governn1ent psychja
trists, sanctions for his refusal may include court rejection of the in
sanity defense, refusal of the court to permit the defendant to use his 

42 See notes 20-25 supra and accompanying text. 
43 See, e.g., State v. \Yhitlow, 45 N.J. 3, 210 A.2d 763 (1965). Cf. Tippett v. 1\1ary

bnd, 436 F.2J l 153 (4th Cir. 1971) (examination performed under the Maryland De
fective Oclinqul:nt Statute for evaluative purposes); United States v. Albright, 388 
f 2d 719 (:.Jth Cir. 1968). Rut see Shantz v. Eyman, 418 F.2d 11 (9th Cir. 1969); United 
Sr:1--es ,·. Driscoll. 399 F.2d 135 (2d Cir. 1968). The right of the court to order a 
psychi.1tric ex:iminarion generally stems from an enabli~g statute, such as 18 U.S.C. 
§ 424-l (1970). au horizing an examination upon a motion. or showing of need, for a 
determination of comperence and/or criminal responsibility. At least 30 states and 
the Distr icr of Columbia ha,·e such enabling legislation. See State v. "'hitlo,\·, 4, 
!\:.J. ac 11 n.1, ~10 A.2d at 767 n.1. 

There is some authority that even absent an enabling statute the prosecution can 
compel p~·chiatric examina• ions in order to protect against a possible insanity defense. 
See United St1tc v. Albright, 388 F.2d 719 (4th Cir. 1968); I·foghcs v. United States, 
300 r.2d 287 (D.C. Cir. 1962). Contra, State v. Qlcon, 274 1\Iinn. 225, 143 N.\V.2d 
6? ( l 1)66). 

4 : Sec Su~ v. Ob tein, 52 N.J. 516, 247 A.2d 5 (1968). Sec also "\Yade v. United 
Stares, 426 J'.">d r. ~. 74 (9th Cir. 1?70) (noting that the issue of compulsory examina
tio 1s po cs 'a grn,e c1,nstit11tional rptc~tion"); rrcnch v. District Court, 153 Colo. 
10,384 P.2d 268 (l'J-'i3). 
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own psychiatric testimony,45 or auton1atic and indefinite incarceration 
as incoinpctent.46 

The refusal of courts to consider 1n~1nc.btorv exa111inations violative 
of the fifth amendn1ent is grounded on various· theories: ( 1) an exan1i
nation is neither a "critical" nor adv·crsarial stage of the procceding;47 

(2) state1nencs that are nrnde during the course of the exa1nination rnay 
not be used on the issue of con1rnission of the offcnsc;48 (3) there is 
a '\vaiver" of ,vhate\ er pri,·ilege there does exist by 1 aising the issue 
of competency or the insanity dcfense;49 and/ or ( 4) psychincric exami
nations lead to evidence of a "real" rather than cesrin1onial nature; 
that is, they are permissible examinations of the ·'body,'' and thus out
side the pun ievv of the fifth amendment.50 

These justifications for mandating con1pulsory cxa111inations and 
penalizing recalcitrant defendants for failing to cooperate are under
going gradual erosion.51 Thus, even ,vhere the defendant raises the 
question of his present competency or his past insanity, counsel should 
be avvare of the critical significance of the court-ordered exan1ination 
~nd its in1pact on his client's trial position,52 and be vigilant in taking 
appropriate protective n1easures. T o,vard that end, the attorney should, 
mter alia, insist upon notice of \Vhen and \vhere exa1ninations are to 
be held, thus giving hin1self an opportunity to ad,·ise his client, attend 
the conference hin1self ( or have a defense psychiatrist there), and at
ten1pt to guarantee that the client is not subjected to certain lin'es of 
questioning.53 

45 See, e.g., Stace v. Obscein, 51 N.J. 516, 247 A.2d 5 (1968); State v. Whiclow, 
45 N.J. 3, 210 A.2d 763 (1965). See also Lee v. County Court, 27 N.Y.2d 432, 267 
N.E.2d 452, 318 .Y.S.2d 705, cert. denied, 404 U.S. 823 (1971), Law of April 18, 1921, 
ch. 126, § 4066-2, [1921] \\'is. Laws 182 (repealed 1969). 

46 Cf. State v. l\1usgrovc, 241 J\Id. 521, 217 A.2d 247 (1966). 
47 See United States v. Smith, 436 F.2d 787 (5th Cir. 1971); United States v. Baird, 

414 F.2d 700 (2d Cir. 1969) cert. denied, 396 U.S. 1005 (1970). Contra, Lee v. Counn1 

Court, 27 N.Y.2d 432, 267 ~.E.2d 452, 318 1 .Y.S.2d 705, cert. denied, 404 U.S. 82.3 
(1971). 

4S See United States v. Marcey, 440 F.2d 281 (D.C. Cir. 1971); Pnited States v. 
Baird, 414 F.2d 700 (2d Cir. 1969); 18 U.S.C. § 4244 (1970). 

49 See United States v. Weiser, 428 F.2d 932 (2d Cir. 1969). 
50 See Schmerber v. California, 384 U.S. 757 (1966); United States v. Weiser, 428 

F.2d 932 (2d Cir. 1969); United States "· Baird, 414 F.2d 700 (2d Cir. 1969). See 
also Battle v. Cameron, 260 F. Supp. 804, 806 (D.D.C. 1966). 

51 See Shantz v Eyman, 418 F.2d 11 (9th Cir. 1969); cf. Robinson v. United States, 
439 F.2d 5 53 (D.C. Cir. 1971), in which an inmate's confession to a hospital psychiatrist 
was found to have been made while in "custodial interrogation," and its consequent 
use to obtain more fruitful evidence of guilt (and subsequent prosecution) \,•;as barred. 
See also Leyra v. Denno, 347 U.S. 556 (1954). 

52 See notes 33-36 supra and accompanying text. 
53 See Shantz v. Eyman, 418 F.2d 11 (9th Cir. 1969), where the coun found that a 



398 [ \To l. l O: 3 8 5 

, Yhen a request is nude. either by the court, the prosecutor or the 
dcfend<1nt, for a con1pctt:ncy cx,1mination and report, counsel should 
consider asking to limit specifically the scupe of the examination and 
reporr. At the very least, he should insist upon notice as to \\'hether the 
scope of the examination will delve into an inquiry of cri1ninal re
!;ponsibi' ity, thus affording him an opportunity to take the steps sug
gcstl;d abo\'C in (Tiving- the defendant adequate counsel and protection.54 
~ 0 ~ 

\ \ '!1t~re a court-ordered examination is conducted, the defense hnvyer 
must n1.1kc sure at trial that no evidence obtained by the psychiatrist 
is adduced on the issue of comrnission of the offense. Appropriate in
struccwns from the courr should be sought at the outset.55 

Apart from the pri\'ilege against self-incrin1ination, counsel should 
also be conscious of doctor-patient privilege issues arising our of court
ordered competency and/ or criminal responsibility examinations. Ordi
narily, the privilege is limited to rreatment, :is opposed to "examining" 
rclationships.56 Ho,vever, the distinction benvecn the nvo is blurred, 
particularly when a patient has been hospitalized in a treatment pro
gram for a lengthy period of time. Thus, ,vhere the government seeks 
to put into evidence, on the issue of insanity, harmful n1aterial de
veloped by a treating doctor, counsel should consider invoking the 
doctor-patient privilege in behalf of his client.57 

compubory examination offended the fifth amendment where rhe defendant had nor 
been given notice, nor had his counsel, of the examination order, and there was no 
attorney pre.,enc. The court found that this v..as a critical stage of the proceeding, and 
that C\ idence of the defendant's refusal to submit to the examination should not have 
been admitted at trial. Cmnpare Lee ,·. County Court, 27 K.Y.2d 432, 267 N.E. 2d 452, 
318 :'.\.\.S.2d i05, cert. denied, +o4 U.S. 823 (1971) with United States v. Albright, 388 
F.2d 719, i27 n.11 (4th Cir. 1968), where, in rejecting the contention that a compulsory 
examination offended the fifth amendment, the court at least conceded the defendant's 
right to have his own psychiatrist present at the examinacion. 

54 See United States v. Driscoll, 399 F.2d 135 (2d Cir. 1968), where the defendant 
had been ordered for a cmnpetcncy examination, but the psychiatrist examined him 
:111d tescifieci on rhe issue of criminal responsibility. The court, in reversing the con
viction, said that the defendant must he given notice as to why he is being examined, 
pointing out that notice was imporrant in order that the defendant could invoke 
procedural safeguards, including the opportunity to have a lawyer present, to consult 
with a lav.·yer before the examination, and to ask for a transcript of the interview. 

&5 t 8 U.S.C. ; 4244 ( I 970) specifically excludes evidence gathered during the com
petency examination from introduction at trial on the issue of guilt. At least one court 
has indicated that Section 4244 should be extended bevond barring incriminating 
statements on rhe fact issue. Ste lJnired States, .. Driscoll, 399 F.2d 135 (2d Cir. 1968); 
see ,1/so, State v. \VhitlcJw. 45 ~.J. ,, 210 A.2d 763 (1965). Rut cf. Hall "· United 
State<;. •l!O F.2d 651 (4th Cir. 1969) (harmless error for ps\chintrist to testify that de
fcnd:1nr "knew it was a crime" when he committed the off cnse, where only· trial issue 

was ins:iniry). 
6nSee I>C. Com •\-.:N. i 14-107 (<=ittpp. IV, 1971). 
67!Jut cf. 18 l'S.C. \ 4244 (1970)~ n.c Cool<'. ANN.§ 14-307(h)(I) (Supp. IV, 1971). 
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Right to a Hearing 

If a report finding the defendant incompetent is returned, the de
fendant should have an opportunity to contest that finding at a hear
ing.68 He ,vill have the burden of disproving the finding. Tonnally 
this determination is n1:1de by a judge without a jury.59 The Lnvycr 
should be prepared to take the stand and to testify on the defendant's 
ability to relate to and understand the offense, and to assist in his o,vn 
defense.60 The defendant's o,vn testimony ,vill, of course, be per
suasive.61 If the prosecutor seeks to call the defendant against his ,vill, 
the issue of his privilege against self-incrin1ination ,\·ill again be raised, 
but under the prevailing rationale 62 no privilege ,vould be granted. 

It is generally important that in any case where incon1petence is 
reported, the defense attorney seek a hearing. It \vill not of ten be in 
the client's interest to be con1mitted for an indefinite period ,vithout a 

determination of guilt.63 Objections to findings of incompetence should 

In rhis connection, see Taylor v. United States, 222 F.2d 398 (D.C. Cir. 1955), where a 
hospital psychiatrist was pem1itted to testify on the issue of trial competency, but 
not on the issue of criminal responsibility. See a/Jo Edmond<; v. United States, 260 
F.2d 474 (D.C. Cir. 1958) (where psychiatrist permitted co testify on issue of criminal 
responsibility, but not on issue of commission of offense, after passage of D.C. ConE 
ANN.§ 14-30i (Supp. IV, 1971)). 

58 See 18 U.S.C. § 4244 (1970), which compels a hearing on a finding of incompe
tency; D.C. ConE ANN.§ 24-30l(a) (Supp. IV, 1971), ,,.-hich permits the defendant to 
have a hearing on an incompetency report if he objects to the finding. 

There is dearly a right to counsel at such a hearing, although this may be denomi
nated a "non-criminal" proceeding-and eyen where the defendant "elects'' to waive 
a right, rhc court must insist on the presence of counsel. See Evans ,,. United States, 
83 A.2d 876 (D.C. 1951) ("not merely legal status, but future liberty is at stake"). 
See also Blunt v. United States, 389 F.2d 5-15 (D.C. Cir. 1967). 

59 See Lyles v. United States, 2H F.2d 737 (D.C. Cir. 1957), cert. denied, 356 U.S. 961 
(1958); ,Yilliams v. OYerholser, 102 F. Supp. 514 (D.D.C. 1958). But cf. Pate Y. 

Robinson, 383 U.S. 375 (1966). See generally H. \VEIHOFEN, MENTAL D1s0RDER AS A 

CRIMINAL DEFE~SE 447. 
60 See ,vhalem v. United States, 346 F.2d 812, 823 (D.C. Cir. 1957), (Bazelon, J .• 

dissenting), cert. denied, 382 U.S. 862 (1965). 
61 Statements made or evidence given by the defendant at a commitment hearing 

should not be usable against him on the issue of culpability if and when trial ensues. 
S ee Cameron v. Mullen, 387 F.2d 193 (D.C. Cir. 1967). However, it would seem that 
his testimony could later be used on the issue of insanity, if the evidence were other
wise reievant (e.g., if he testified at the competency hearing that he knew the narure 
of the offense, and knew that it was "wrong" under the law). 

62 As stated at notes 47-50 supra and accompanying text, the prevailing arguments 
are: (1) this is not considered an adversarial proceeding; (2) defendant's statements 
cannot be used against him on the issue of guilt; (3) what is being examined is real 
evidence, i.e., behavioral actions, rather than testimonial statements; and ( 4) the 
defend3.nt waives his privilege where he has raised the incompetency or insanity issue 
himself. 

63 See Wear v. United States, 218 F.2d 24 (D.C. Cir. 1954). Cf. Eskridge v. United 
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be t:spccially \ igoruus where the offense is a misdemeanor, or counsel 

is sanguine about the defense on the 111erits or on an insanity plea. 

Tht: b., ring need not be panicularl~· lengthy or involved, but both 
side must have an upportunity to examine the \\·itncsses. The trial 
court is nc1thl:r frl:e to base its decision un rnatcrial not in the record nor 
1Jn pri\ :ire con\·er .nions with ps:1chiarrisrs who have cx::in1incd the de
fendant.64 Ps) chiatric e\·idence \\ ill, of course, be in1portant. The 
Li,vy er should vigorously resist psychiatric conclusory statements on the 
ultimate issue of comperence.65 

In anticipation of a contested hearing, counsel should insist that he 
,1nd the cuurt be furnished ,vith the full report and findings on: ( 1) 
the present men ml status of the def cndant, including changes in his 
condition since the exan1ination ,vas ordered; (2) the nmncs and nature 
of all contacts n1;1dc by the examining psychiatrists (relatives, friends, 
employ~rs, sociJl ,vorkers); ( 3) the kinds of tests adn1inistered, and re
sults; (-+) the rrcatrncnt; and ( 5) the prognosis as well as findings on 
defendant's ability to comprehend the proceedings, describe events 
k:1ding to incarceration, assist counsel and cope \Vith the stress of 
trial. 66 

If a finding of incompetence is made by the court, additional meas
ures must be taken promptly to protect the client's right to a speedy 
trial, to release and/or to treatment.67 A finding of incon1petcnc-e is an 
appealable order (at least where the consequent commitment appears to 
be of some duration). 68 

States, 443 F.2d 440 (10th Cir. 1971). See also discussion in notes 81-91 infra and ac
companying text. 

6-t See Hansford v. United States, 365 F.2d 920, 923 n.8 (D.C. Cir. 1966). 

65 See Blunt v. United States, 389 F.2d 545 (D.C. Cir. 1967), cf. Hansford v. United 
Stares, 365 F.2d 920, 925 n.13 (D.C. Cir. 1966); "'halcm v. United States, 346 F.2d 
812. C:20 ( D.C. Cir. 1957) (Bazclon, J., dissenting), cert. denied, 382 U.S. 862 (1965); In re 
Rohrer. 35 3 i\1ass. 282, 230 N.E.2d 915 (1967). 

1,1; For a list of the issues to consider in regard to the examination, see Green v. 
United Stares, 389 F.2d 949, 956-57 (D.C. Cir. 1968) (\Vrig-ht, J., dissenting) (surveying 
the r<:commendations of the JuorcrAL Co:-s;FERL '-CE RtPORT, mpra note 9). 

67 Ii a ps) chiatric report of competence were made, but counsel ,vould nevertheless 
prefer a court order decreeing his client incompetent, he should also be emit led to 
a hearing with the burden of proof presumably on him. See Blunt v. United States, 
389 F.2d 545 (D.C. Cir. 1967). But see United States v. Knohl, 379 F.2c1 427 (2d 
Cir. 1967). in v,:hich the defendant was denied a hearing to contest a report of com
petency, the court finding no abuse of discretion in the lower court's refusal to hold 
such a hearing. 

68 \Villiams v. Ot. crhobcr, 259 F.2d I 75 (D.C. Cir. 1958); Higgins v. United States, 
205 F.2d 650 (9th Cir. 1953). See a/10 In re Harmon, 425 F.2<l 916 (1st Cir. 1970) 
(district con rt dctcnninatic,n of corrq ,c tLncy will not be set aside unless clearly arbi-
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II. DEFENDANTS FouND INcOMP£TENT TO STA1'1D TRIAL 

Criminal defendants examined and found incompetent to stand trial 
under most statutes are confined indefinitely to a public n1ental hos
pital to await restoration to competency. 69 The rights of this category 
of "cri1ninally committed" inmates are ill-defined, and in far too many 
instances there results a consequent denial of due process, and sometimes 
long and unjustified confinement. 

The defense attorney whose client has been determined incompetent 
to stand trial must consider and take appropriate steps to protect four 
important rights of such a client: 

1. The right to release pending either restoration to competency and 
trial or dismissal of charges; 

2. The right to a trial on the merits; 
3. The right to appropriate (including the "least restrictive alterna

tive") treatn1ent if not released; and 
4. The right to continued attention ( effective assistance) of counsel 

in connection with hospital amenities ( treatment, periodic re
view, mail and telephone privilege, etc.). 

Right to Release 

The release of a patient who does not meet civil commitment stand
ards should be urged under nvo principal theories. 

Bail. \ Vhere the risk of fugitivity is minimal, 70 bail should be 
sought.71 Incompetent patients often pose little risk of flight. Fur-

rrary); Lyles v. United States, 254 F.2d 725 (D.C. Cir. 1957), cert. denied, 356 U.S. 
961 (1958). 

For an example of the sometimes troublesome issue of an incompetent's capacity 
to exercise or ,,·aive his right to appeal, see Henderson v. United States, 360 F.2d 514 
(D.C. Cir. 1966). 

In a recent civil commim1ent case in the District of Columbia, In re Charles Dietz, 
Civil No. 24,57-t (D.C. Cir., dismissed for mootness, July 30, 1971), counsel for appellant 
sought and obtained special leave from the lower court to appeal an adverse jury 
decision, although the appellant himself wished not to appeal, believing the jury verdict 
to be favorable and his incarceration due to the conspiratorial action of counsel, judge, 
and prosecutor. 

69 See, e.g., 18 U.S.C. § 42-¼6 (1970). 
70 Compare 18 U.S.C. § 3146 (1966) (the Federal Bail Reform Act of 1966) under 

which risk of flight is the criterion for pretrial release conditions, u-ith D.C. CooE ANN. 
§ 23-1321 (Supp. IV, 1971) v,hich, as recently enacted in the D.C. Court Reform Act. 
allows consideration of dangerousness. \Vhere the mentally ill defendant in the 
District of Columbia is not civilly committable, by definition he is not "likely to 
injure himself or others.'' Thus, the issue of bail in the case of a non-committable 
incompetent defendant is always risk of fugitivity. 

71 The right to bail pending trial or other disposition of the charges has constitutional 
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ther, if rhe menrall y incompetent dcf cnJant is not civilly committable, 
bv definition in the District uf Culumbi:1 and many other jurisdictions, 
~ . 

it is because he is nor dangerous to the community.72 Finally, out-
p,uic:nt confine111ent and tre,umcnt may rc~ult in quicker restoration 
co hcalt h than in-p.nicnt carc.73 ' fhus, there is little justification for 
denying adrnission co bail tu those incompetent to stand trial, particu
larly since the court can impos~ :1~ a condition the requiren1cnt t hat 
thc defendant seek continued psychi:1rric treatment in quest of compe
tencv .7-' 

Equal protection. l"' nless it can be sho\\'11 th~t an incompetent 
could be hospitalized under civil commitment criteria, the equ:11 pro
tection r3.tionalc of B,1xstro111 v. II erold,75 and Bolton v. H arris,76 com
pels his discharge.77 Currclacivcly, if a ci\·illy committed p:1tient \vould 
be entitled to conditional release under the "least restrictive ~lterna
tivc" principle-that is, \vhere illness and dangerousness could be miti
gated to the point where injury to self or to ochers ,vas not likely
the incompetent cri1ninal defendant should be entitled to the same 
disposition.78 

r eighth amendment) dimensions. See Ex parte State ex rel. Patterson, 268 A la. 524, 
530, 108 So. 2d 448, 453 (1958), in '.Vhich a trial court's refusal to deny bail to a criminal 
defendant in order to detain him for a psychiatric examination was upheld. The 
Supreme Court of Alabama refused to take away bail discretion from the lower 
coart, and rejected a relevant state statute compelling hospital commitment w ith 
the comment that a "legislature cannot do indirectly that which it is forbidden to do 
directly'' (i.e., deny bail). The court premised its opinion on an Alabama constitu
tional provision stating that "excessive bail shall not in any case be required." ALA. 

Co,sr. § 16. 
72 Sc:? D.C. CODE A~N. § 21-545 (b) (1967) under which a patient must be mentally ill 

and likc1y to injure himself or others to be civilly committed. 
'iJ At lc:ist one well recognized srudy has concluded that the "net effect ... of an 

indefinite pretrial commirment weighs in the direction of obstructing rehabilitation 
arid rhe rcrurn of the individual to society." McGarry, Competence for Trial and Due 
Proceu •via the St1te Horpital, 122 AM. J. PsYCHlATRY 623. 626 (1965). See also 
i\ kGarrv & Bendt, Criminal v. Civil Coum it111c11t of Psyc/:iotic Off c11ders: A Seven
rear Fo.'low-up, 125 AM. J. Ps,cHP-TRY 1387, 1391 (1969). 

i4 See United States v. Kkin, 325 f.2d 283 (2d Cir. 1963). 
;5 383 U.S. 107 (1966). 
76 395 F.2d 642 (D.C. Cir. J 968). 
i7 \ Vhcrc the pro ccution can establish that the defendant's prospect-; for restoration 

to competency are good, foreseeably near and enhanced by in-patient hospitalization, 
a justification for den) ing him equal protection with orher mental patients may be 
established. But the hurdcn of p~o\'in{! a n~edical_ need for commitment, and thereby 
denying an o hen\ i!ie non-comn111rnli_le patient his freedom (and his right to equal 
protection) should be he;ivy; i.e., evidence of prospecti-ve restorability best achieved 
,·ia in-hospital treatment should at least be "clear and convincing." 

78 See Covinµton "· Tfarris. 4i 9 F.2d (ii 7 (D.C. f:ir. 196()); Lake v. Came:ron, 364 
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In short, the defense attorney should resist the on-going, long-term 
hospitalization of an incompetent client absent a proper procedural find
ing of civil committability.79 Insistence upon a con1mitment hearing 
should achieve the client's release in those cases ,vhere the defendant 
does not meet the civil commitment standards. Where a need for hos
pitalization is established at the hearing, that finding may well result 
in the trans£ er of the client to a more agreeable hospital setting and dis
missal of the criminal charges.80 

Right to Trial 

A major deprivation of due process arises when an incompetent is 
confined, sometimes for extremely long periods, ,vi th out a determina
tion of culpability. 81 

The sixth amendment guarantee of a speedy trial has three under-

F.2d 657 (D.C. Cir. 1966). The principle of the "least restrictive alternative" suggested 
in Lake and reiterated in Covington has not yet been applied to criminally com
mitted defendants; but the rationale of Bolton v. Harris, 395 F.2d 642 (D.C. Cir. 1968), 
should compel that result. See United States v. Klein, 325 F.2d 293 (2d Cir. 1963), in 
which the defendant was released so he could return to the same out-treatment setting 
he had been in for 30 years prior to indictment. The court rested its decision on medical 
considerations and implicity recognized the "least restrictive alternative" principle. 

The right of civilly committed patients in the District of Columbia to demand a full 
exploration before commitment is decreed of alternative treatment modalities, Jess 
restrictive than involuntary hospitalization, has a statutory, and possibly constitutional 
basis. See Lake v. Cameron, 364 F.2d 657, 662 (D.C. Cir. 1966); D.C. CooE ANN. 
§ 21-545(b) (1967). See also Zn re \Nalls, 442 F.2d 749 (D.C. Cir. 1971). This same 
right should be enjoyed by criminal defendants incompetent to stand trial. No valid 
distinction can be drawn ben:veen them and civil patients, other than the need to 
"restore" them for purposes of trial. Unless this additional desiderarum (restoration) 
can best be satisfied by in-patient ho<ipitalization, the "least restrictive alternative'' 
principle should require outpatient disposition. 

It should be reiterated that there is little reason to think that in-patfrnt hospitalization 
generally hastens recovery of incompetent defendants. See note 73 supra. 

79 If the defendant would be unable to establish a right to bail, release from the hos
pital would result in transfer to jail. Since in-hospital status may be preferable to 
the patient, counsel should perhaps not insist on strict compliance with civil com
mitment standards and procedures in this situation. 

80 In the federal system, long-term commitment for incompetency is questionab1e. 
and the better practice is either to release the defendant or remand him to the 
state for civil commitment proceedings. See United States v. Curry, 410 F.2d 1372 (4th 
Cir. 1969); Cook v. Ciccone, 312 F. Supp. 822 (W.D. i\1o. 1970); United States v. 
Jackson, 306 F. Supp. 4 (N.D. Cal. 1969); cf. Greenwood v. United States, 350 U.S. 366 
( 1956); 18 u.s.c. § 4246-4248 (1970). 

81 "[A) central problem is that relatively few persons committed for incompetency 
are returned for trial. Most of them spend long inten·a 1s in the maximum security 
institution, some of them there virtually for life." A. i\1ATHEws, l\In."TAL DISABILITY 
AND THE LAW 138 (1970); cf. United States ex rel. \Volfersdorf v. Johnston, 317 F. 
Supp. 66 (S.D.N.Y. 1970); Daniels v. Johnston, 328 F. Supp. 100 (S.D.N.Y. 1971). 
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pinnings: ( 1) the constitutionally protected prcsmnption of innocence, 
and the concon1irnnt right of a def cn<lant not to be incarcerated with
out a determination of rruilt· (2) the ri<rht to be free frorn protracted 

b ' t" 

anxiety o\'cr a pending trial; and ( 3) the right to go to trial when 
evidence is fresh and most illuminating.82 

l'hc rationale fur the constinuiunal right tu a speedy trial should 
lose none of its f orcc in the case of incon1petents. Nonetheless, this 
right is suspended ,virh respect to cri1ninal defendants \Vho have been 
determined incompetent to comprehend the nature of the proceedings 
against then1 or to adequately assist counsel.83 Thus, there occurs a 
trade-off benveen the sixth amendn1ent right to a prompt disposition 
of charges, and the (sixth amendment) right to be able to confront one's 
accuser~ and assist in one's o,vn defcns; These rights can and should 
be reconciled by doing eYerything possible to insure that the criminal 
defendant is afforded a speedy trial, e,·en though his c01npetence may 
be questionable. This \Vill avoid illegitimate incarcerations, and lessen 
the stress attendant upon indefinite confinement. 

\Yhere incompetency is decreed, all issues capable of determination 
without a trial such as suppression of real evidence or confessions, 
statutes of lirnit3tion, denials of speedy trial or ,vrongly framed indict
ments should be raised and resolved.84 Then, if the charge survives, 

82 E.g., United States v. Ew·ell, 383 U.S. 116, 120 (1966). See also in this Symposium 
Kaufman, £,.__•n/uation of Competcnc'y: Are Constitutional Deprivations Necessary? 

83See, e.g, State v. Violett, 79 S.D. 292, 301, 111 N.W.2d 598, 603 (1961), in w hich 
rhe court said that "unless there was more delay than was reasonably attributable to 
mental incompetency to stand trial, the delay was consistent with the ordinary processes 
of justice, and \vould not entitle accused to discharge," and then went further and 
imposed an affirmati,·e duty on the incompetent defendant to bring his case to 
trial. holding that failure to take the initiative amounted to a "wai\·er" of his sixth 
amendment rights. Bm see ,Yilliams v. United States, 250 F.2d 19, 21 (D.C. Cir. 
1957). \\ here a seven year-old indictment was dismissed because the Government 
could nm satisf ~· a du:il burden of ( 1) showing there was "no more delay than is 
rc,1~on:1bl:,r attribucahle to the ordinary processrs of justice," and (2) that the accused 
had suffered no serious injustice as a result of the extraordinary delay. 

In ascs~ing the right to a "speedy trial" dismissed, fot1r factors are weighed: (1) 
lengtl1 of dcLn·, (2) reason for delay, (3) prejudice to the accused, and (4) whether 
rhe~defc:ndant. by his actions, waived his rights. E.g., ,vest v. l\1aryland, 3 l\1d. App. 
662, Mi5. 240 1\ .2 l 653, 65+ ( l 968). ,\'here an incompetent defendant is hospitalized 
~t the insi.ance of the court or prosecutor, rather than upon his own request, and his 
liD'-p:· lizni, n is protracted, a dismissal motion on sixth amendment grounds \vould 
seem \\ cll-f nunded. Cf. J vD1c1 \L Co:--.'FF.RF.:SCE REPORT, rnpra note 9, at 14'i-46. 

8-1 See United States v. J\larino, 148 f. Supp. 75 (N.D. Ill. 1957) (since the indict
ment failed to state an offcn e. thf' court had no J)O\\ er to order commitment). But 
sec Barncc; v. United Statcc;, 175 F. Supp. 60 (~.D. Cal. 1959) (motion to dismiss 
gr,mtcd for three co dcfcnclanrs, but fourth defendant, who was found to be mentally 
incompetent, could be committed until competent to stand trial). 
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a limited trial on the specific issue of con11nission of the offense should 
be sought.85 Special safeguards can be instituted at this hearing to 
compensate for the defendant's inco1npctence: the governrnent should 
be put to a higher-than-norn1al burden of proof ( the evidence rnust 
exclude all reasonable hypotheses of innocence); and the judge, along 
,vith defense counsel, 1nust be especially vigilant in protecting the rights 
of the defendant, for ex1n1ple, by co1npelling total pretrial disco\ ery. 86 

A verdict that the defendant committed the offense ,vould present 
counsel \Vith additional options. I-le could consent to the hospitalization 
of his client for an indefinite tin1e to a,vait restoration of con1petency, 
meanvvhile insuring that the client receives appropriate treannent, re
view and release ,vhen ready.87 i-\nother possibility for counsel is to 
assert an insanity defense on behalf of his client and look to,:vard his 
commitment in the status of one acquitted by reason of insanity, as the 
rights of patients in that category are generally n1ore clearly defined 

85 See People ex rel. Myers v. Briggs, 46 Ill. 2J 281, 263 K.E.2d 109 (1970), where 
a murder defendant allegedly rendered incompetent by his deaf-muteness and illiteracy 
was tdcd on the general (guilt) issue and acquitted before a finding on competence 
was made. The court said: 

In the proper administration of justice ... the court should gi\'e a person ac
cused of crime a reasonable opportunity to obtain the benefit of his consti
tutional rights. . . . The exact manner in which this result should be arrived 
at must depend on the circumstances of the case and, to a considerable 
extent, be left to the sound discretion of the court. 

Id. at 283, 263 N.E.2d at 113. See also Regina v. Roberts, [1954 J 2 Q.B. 329 and Regina 
v. Berry, [ 1876) 1 Q.B. 447, where the courts permitted trials on the issue of guilt prior 
to the determination of competency. 

Proposals to give the allegedly incompetent defendant a ri~ht to trial on the 
issue of guilt prior to a finding of competence have also been made by the American 
Law Institute, l\1ooEL PENAL CooE § 4.06(e) (Proposed Final Draft No. 12, 1961). But 
see JUDICIAL CONFERENCE REPORT, supra note 9, at 145. 

86 See United States v. Stubblefield, 325 F. Supp. 485, 486 (E.D. Tenn. 1971). See also 
United States v. Sullivan, 407 F.2d 180 (2d Cir. 1069). 

87 See notes 92-98 infra and accompanying text. \Vhen (and if) the defendant regains 
competence, he may be entitled to a retrial on the issue of guilt. One possible 
procedure is to have the trial court conduct a full hearing into the fairness of the 
trial and the crippling impact of the defendant's incompetence at that trial, after he 
regains his competence. The burden would be on the prosecution to establish that 
the first trial was unprejudiced by defendant's incompetence, and that the verdict was 
just. See \Vilson v. United States, 391 F.2d 460 (D.C. Cfr. 1968), where the court 
remanded the convktion of an amnesiac with instructions to the tria·I court: ( 1) to 
de~ennine the effect of the amnesia on the defendant's ability to consult with 
counsel, to testify in his own behalf, and to help reconstruct events (including estab
lishing an alibi); (2) to evaluate the compensatory effons of the prosecution in en
suring a fair trial; and (3) to assess the strength of the government's case. Then the 
court should decide ou the basis of its overall sense of fairness whether to permit 
the prior conviction to stand, and if not, whether to dismiss the indiconent or hold 
a new trial. 
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and somc\vhat more easily protected than those of defendants found 
inco111pete11c to stand trial. Finally, and preferably, the attorney can 
seek a therapeutic rcle,1sc with a psychiatric outpatient con1ponent. 
\ 1 arious rheoric · may be urged in support of this plan: (I) involuntary 
hospitaliz,tti, n \Votild deny the: not othcnvisc civilly committable <le
f cndant equal protection ;88 ( 2) the def cndant is entitled to the "least 
rcstricti 1. c" ueat1ncnt disposition consistent with his needs and those of 
chc community;89 ( 3) he has a right to bail pending a ne\v trial or sen
tcncc;90 and ( 4) confinement under the circumstances could amount to 
cruel and unusu;1l puni..,hmcnt.91 

Right to Treatment 

An "incompetent'' defendant should enjoy the same treatment rights 
as a civilly committed patient.92 The defense attorney should maintain 
constant and careful communication ,vith his client's physicians to make 
sure the defendant is not forgotten and that he gets "appropriate treat
ment" \vhich, inter alia, includes the right to be in the "least restricti\·e 
treatment" n1odality in the hospital consistent with the lcgitim;itc pur
poses of commitment.93 

If the need for in-patient hospitalization is demonstrated after a 
finding of incompetence,94 counsel should be resistant to the placen1ent 
of his client in a hospital or ·ward for the criminally insane, unless it can 
be established that ,vere the defendant not in a "maximum security" 
setting, the safety of other patients and/or the neighboring community 
\Vould be prejudiced. The attorney should consider requesting, by 
motion, a judicial determination on appropriate hospital placement, 
especially ,vhere there are marked differences benveen ciT1il and crimi
nal treatment conditions in his jurisdiction;95 at least he should insist 

88 See Baxsrrom v. Ilerold, 383 U.S. 107 (1966); Bolton v. Harris, 395 F.2d 642 (D.C. 
Cir. 1968). For an excellent presentation of this issue, sec Brief of Robert Burt as 
Amicus Curiae, Jackson v. State, - Ind. - , 255 N.E.2d 515 (1970), cert. granted 
401 us. 973 (1971). 

89 See ro\·ington v. Harris, 419 F.2d 612 (D.C. Cir. 1969). 

90 Cf. E:c parte Seate e.r: rel. Patterson, 268 Ala. 524, 108 So. 2d 448 (1958). 
91 See United States ex rel. Wolfcrsdorf v. Johnston, 317 F. Supp. 66 (S.D.N.Y. 

1970); United States\'. Jackson, 306 F. Supp. 4, 6 (ND. Cal. 1969). 
92 Sce Rouse v. Cameron, 373 F.2d 451, 454 (D.C. Cir. 1966); United States v. 

Jackson, 30fJ F. Supp. 4 (1',;.D. Cal. 1969). See also Miller v. Overholser, 206 F.2d 415, 
418 l'> (D.C Cir. 1953): ,ason v. Superintendent of Bridgewater State Hosp., 353 

fass. 604,233 N.F.2<l 908 (1968). 
9:J Sec nntc iR rupra. 
94 See nmcs 75-80 mf>r,1 and accompanving text. 
96Sec Tlaxstrom v. I Jerold, 38~ U.S. 107 (1966). 
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on a careful, docun1ented determination of the proper therapeutic 
milieu by hospital authorities in order to provide a basis for judicial 
review.96 

lvlany incompetent patients arc passive and need not be held in niaxi
mum security. Ho,vever, there is a pervasive feeling that the only ,vay 
incon1petent defendants may be moved f ron1 hospital 111axirnun1 security 
to a kss restricti\·e, and n1ore appropriate, treatment setting is to con1n1it 
them civilly. This process ordinarily generates a long delay ,vhile the 
necessary papers are filed and a hearing scheduled.97 The ultimate 
result, ho,vever, is that «incornpetents," like those found not guilty by 
reason of insanity, are accorded a "hearing" on comn1ittability, and then 
if con1n1itted, afforded the protections and given the status of civilly 
committed patients. Further, criminal charges are dropped and, in the 
District of Columbia, the inmate may be released at the discretion of 
the hospital authorities ·without further court revie,v, once it is deter
mined that the patient is no longer n1entally ill or likely to injure hin1-
self or others as a result of his illness.98 

In all cases where in-patient hospitalization for an incompetent client 
has been ordered and prospects for release from the commitment are 
bleak, counsel should attempt to have him civilly committed 99 and the 
criminal charges dismissed in furtherance of his client's therapeutic 
interest as ,vell as his right to due process.100 

96 See Jones v. Robinson, 440 F.2d 249 (D.C. Cir. 1971); Williams v. Robinson, 432 
F.2d 637, 641 (D.C. Cir. 1970). 

97 These delays in placing incompetent defendants in proper treatment settings 
could be obviated if appropriate administrative procedures were instituted whereby 
incompetent inmates were selectively, rather than arbitrarily, placed in different parts 
of a hospital complex. 

98 D.C. CooE A:r-;N. § 21-548 (1967); cf. D.C. CooE ANN. § 24-301 (e) (Supp. IV, 1971). 

99 He should also, of course, be conscious of his client's right to an outpatient dis
position where in-patient hospitalization is not the most appropriate treatment modality, 
see Lake v. Cameron, 364 F.2d 657 (D.C. Cir. 1966); D.C. CooE ANN. § 21-545 (b) 
(1967); and/or rights to later periodic review and release, see, e.g., D.C. CooE A:NN. 
§ 21-546 (1967); and do what is necessary to assert those rights. The right to periodic 
review and release available in the District of Columbia to civilly committed patients 
should also be applicable to incompetent defendants absent ciYil commitment, again 
under the equal protection rationale of Bolton v. Harris, 395 F.2d 642 (D.C. Cir. 
1968). See also United States v. Morris, 154 F. Supp. 694, 697 (S.D. Cal. 1957), 
where the court found an affirmative duty "to from time to time inquire as to the 
mental condition of its ward [ the incompetent defendant]." 

100 See United States ex rel. \Volfersdorf v. Johnston 317 F. Supp. 66 (S.D.N.Y. 
1970) (commenting on the "inherent injustice in keeping an unconvicted person in ... 
custody to await trial where it is plainly evident his mental condition will not permit 
trial within a reasonable period of time"). See also Ju01c1AL Co1'FERENCE REPORT, 

supra note 9, at 57. 
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Right to Continued As,istanee of Counsel 

n1ajor difficulty confronting the defendant found incompetent to 
stand tri,d is the def ens· attorneys procli\'ity tu lose track of him after 
ho::,pitalization.101 i\L1ny, perhaps mo::.t, la wycrs tend to feel rh,1t hospital 
psychi,1trisrs, and perhaps the pros1.:curor and the court, ,vill be vigilant 
in assuring the speedy return of the defendant to the crimin:1I process. 

1 ~his expectation is ill-founded. The prosecutor's obligation to protect 
the community is met if the accused is in custody, regardless of the so
c:1lled "benevolent" nature of confinen1cnt. I-Iospital doctors often find 
that patients incompetent to stand trial are more easily managed and 
less threatening th~m others, ~md :1rc not un,villing to keep them in 
custodv.102 

A conscientious defense lawyer should not lose sight of his client 
because he is in a hospital. Alnny crin1inal defendants would prefer to 
be in jail than in a public n1cncal institution. 103 An appointed tnvycr's 
obligation to his incompetent client should persist after c01nmitn1cnt, 
at least to the point of trial and exhaustion of post-trial remcdics.104 The 
hnvyer's duties continue, and he must do ,vhatever possible to: (I) bring 
his client to trial, even in an "incompetent" status, so as to avoid the 
possibility of inc.1rceration for an uncommitted offense; (2) assert his 
client's right to release ·where continued hospitalization cannot be justi
fied under applicable civil commitment criteria, or ,vhere bail would be 
othenvise a,·:1ilable; ( 3) insure, ·where in-patient hospitalization is 
ordered, that the client is receiving optimal treatment (including the 
"least restrictive" appropriate alternative) at the hospital, and periodic 

101 See Broderick, Justice in the Books or Justice in Action: An Institutional Ap
proach to lm1oltrm,1ry Hospitalization for MC11tal Illness, 20 CArn. U. L. REv. 547, 
650 ( 1971), discussing the need for on-site legal assistance (perhaps in the form of 
:rn ombudsman, to compens3te for this problem. Cf. United States v. Simpson, 430 
F.2d 162 (D.C. Cir. I 970) (regarding the rights of pri-,on inmates to institutional 
coun.i,el). Because of the nature of the confinement of "incompetent" mental patients, 
and their a priori disabilities, the right to institutional counsel is doubly iinportant. 

102 See generally D. L. CHMvIBERS, A REPORT ON JOHN How ARD PAVILION AT SAINT 

fa.1ZARETHS IIosP1TAL ( I 969) [ hereinafter cited as the CHAMBERS REPORT], submitted 
to Saint Eli1~1bcths Hospital and the National Institute of J\lcntal Health. Chambers 
h.1<l spent t hrce monrhs in John Howard Pavilion observing day-to-day operations 
.ind c:om11lting with physicians. He noted that one staff physician stated with regard 
to rhe pretrial <liagnosric process, "If we think there's something we can do for the 
man, we'll find some label to give him and bring him back." Id. at 21. 

J03 Sea United Sratcs ex rel. Schuster v. Tlerold, 410 F2d 107 I, 1078-80 (2d Cir.), cert. 
denied. 396 U.S. 847 ( 1969). 

1H Cf Y\ illiams v. United States. W4 F.2d 957, 959 (D.C. Cir. 1968); 18 U.S.C. 
§ 3006 :\ (c) f 1970); Frm. R. CRL\f. P. 44. See also Jones v. United States, 342 F.2d 
81i3, 870 71 (D.C. Cir. 1%4). 
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review of his status;105 ( 4) facilitate his client's civil con1mitment, where 
long-term hospitalization is indicated, in order that criminal charges be 
dropped and the def end ant transferred to the most agreeable hospital 
milieu; and ( 5) help protect his client's mail, telephone, grounds, and 
nuscellaneous therapy (recreation, occupational) privileges.106 

III. DEFENDANTS FoUND Nor GUILTY BY REASON OF INSANITY 

It is important to note that many or most attorneys ((drop off" the 
case after an insanity acquittal.107 While it is unclear "'hen a defense 
lawyer's relationship with an acquitted client terminates, it is to be 
urged that one who represents a defendant ultin1ately found not guilty 
by reason of insanity continue to maintain contact '-Vith the defendant 
and assist him so long as he rerr1ains in custody.108 A defendant acquitted 
by reason of insanity customarily faces the prospect of indefinite com
mitment to a public hospital, 109 often one designated for the criminally 
insane. He is not a free man, and the need for continued counsel is 
pronounced. 

Counsel representing such a patient-def end ant should be prepared 
to protect the same rights that ,vere at issue ,vhen the client was found 
incompetent to stand trial. Once again, the right to a hearing on present 
committability, the right to appropriate treatment if hospitalized, the 
right to regular revie,v and release ,vhen eligible, and the right to con
tinuing legal assistance concerning hospital rights and privileges are on 
the line. 

105 For a classic case of psychiatric neglect of a criminal defendant incompetent 
to stand trial, see ,vhitree v. State, 56 Misc. 2d 693, 290 N.Y.S. 2d 486 (Sup. Ct. 1968), 
in which tort damages of $300,000 were recovered. The court found that the plaintiff's 
confinement of 12 years was inordinately long because of the then poor quality of 
psychiatric care at l\'lattewan State Hospital. 

106 See, e.g., Tyler v. Ciccone, 299 F. Supp. 684 (W.D. 1\10. 1969) (hospital censor
ship regulations successfully challenged on a habeas corpus petition). 

107 See CHA.l\lIBERS REPORT, supra note 102, at 63-64. 

108 In the District of Columbia, a newly enacted stature regarding the right to a 
commitment hearing after an acquittal by reason of insanity lea,·es it unclear whether 
original counsel or a new attorney should represent the defendant at that hearing. See 
D.C. CooE ANN. § 24-301 (d) (2) (Supp. IV, 1971), as amended by the D.C. Court 
Reform Act, supra note 21. In the federal system, the recently amended Criminal 
Justice Act, 18 U.S.C. § 3006A (a) (1970), provides payment to appointed counsel 
for proceedings follm:ving trial in \Vhich the right to counsel is mandated and liberty 
is at issue. Thus, appointed counsel at a post-acquittal commitment hearing in the 
District of Columbia should be compensated under the Criminal Justice Act. 

Compensation for representation in other kinds of post-trial proceedings, e.g., habeas 
corpus hearings, is discretionary with the court. 18 U .S.C. § 3006A (g) (1970). 

109 See Lynch v. Overholser, 369 U.S. 705, 725-28 (1962). 
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Right to a Con1n1it1nent Hearing 

\\ hen a defendant is f oun<l not guilty by reason of insanity, n1ost 
~rate sratutc.:s pr l\ iJc: fur cnnunitmcnt to a mental institution for an in
definite period pcnJing restoration ro 1ncntal health or non-dangerous 
behavior. 110 

Prior cu che recent passage of the District of Columbia Cuurt Reform 
cc, 111 the requirement of a post-acquittal comrnitmcnt hearing ,vas 

\, ritten into the District of Columbia con1mitment statute112 by Bolton 
~·. I-/ arris113 on the theory that the legislature must have intended that 
criminal defendants sent to a mental hospital after an insanity acquittal 
should be accorded "equal protection" ,virh those hospitalized under the 
civil comn1itment process. Accordingly, it \\·as required that criminal 
defendants be given a "civil commitment" type of proceeding, ,vith 
applicable civil conunirment and procedural safeguards.114 

U ndcr Bolton v. Harris115 and Baxtro1n v. Herold, 116 it seems 1ncs-

110 At lea~t 15 stares rel1uirc automatic commitment following an insanity acquittal. 
See, e.~., Omo REv. Com: ANN.§ 2945.39 (Page Supp. 1970). A few jurisdictions provide 
for a commitment proceeding, generally under a civil commitment statute. See1 e.g., 
Tn-1;-.;. Coo£ A""'·§ 33-701 (1970). The remaining states leave commitment to the judge's 
dic;crction, or provide for a rather summary inquiry into the need for commitment. 
See, e.R., Co-:-:N. Gr~. ST-n. AKN. § H-37 (Supp. 1972). See generally ~·ore, Acquitt,1/ by 
Recrron of Insanity: ls .Mandatory Commitment Constitutional?, 39 U.~1.1(.C. L. R£v. 
213 ( 1970-71); Comment, Commitme77t Following Acquittal by Rea 0on of Jnranity a11d 
t he Equal Prorectirm of t/Je Laws, 116 U. PA. L. REv. 924 (1968). 

A defendant acquitted for insanity in a federal court (other than one in the Di.,trict 
of Columbia) is generally remanded to appropriate state authorities for commitment. 
See l'nited Stares v. Freeman, 357 F.2d 606, 626 (2d Cir. 1966). There is no explicit 
federal power to commit an acquitted person, Po,\ er v. United States, 305 F.2d 157, 158 
00th Cir. 1962); and where the state fails or refuses to take action following an 
insanity acquittal in a federal court, the defendant should be set free. See Wade v. 
United States, 426 F.2d 64. 80-81 (4th Cir. 1970); Pope v. United States, 372 F.2d 
710, 731 (8~h Cir. I 968). But cf. Pollard v. United States, 285 r.2d 81. 82-84 (6th 
Cir. ,9,.0 ) . 

111 S e note 21 mpra. 

112 D.C. CouE \~~- 9 H-301 (d) (Supp. TV, 1971). 
113 305 F.2d 642 rn.c. Cir. 1968). 

114 /Joiton was a 1 .ltural extension of Baxstrom v. Herold, 383 U.S. 107 (1966), in 
which the Supreme Cou rt said that comtinnional rc1uircmcnts (due process and 
equa1 protection) demanded that the State of 1ew York institute commitment pro
ceedings when it de<-ired to retain in ho-;pital custo,ly a prisoner whose sentence was 
close t<1 C'.piratinn. flofron required that a person found not guiltv bv reason of 
i.,. :mity be giv~n t

1

he follm\ ing procedH;al prnccctions: noti~e, co~ns~I, and jury 
r rial. S ec also Spccnc v. Patrercon, 386 U.S. 605 ( 1 Wi7) (holdm~ that sex offenders 
arc entitled to a scp:irnte hearing after conviction, before com~1itmcnt as mentallv 
ill .ind h:1hitu.1l nfTcn<lcrs). For :i related discussion, sec notes 75-79 supra wd accon~
pany ing text. 

11, 395 F.2d 642 rn.C. Cir. 1968) . 
l lli ,8, l s. 10~ c1r,6t,; ), 
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capable that a defendant acquitted by reason of insanity is constitutional
ly entitled to the same protections extended to civiliy con1n1ittcd patients 
in a given jurisdiction.117 

In short, the la\vyer ,vhose client has been acquitted by reason of in
sanity n1ust be conscious of either a statutory or constitutional right to 
another proceeding to determine committability.118 If successful in ob
taining it, he should consider several issues in anticipation of the comrnit
ment hearing. 

Rigbt to release pending the hearing. Unless there are grounds 
for "emergency hospitalization,, because the defendant is mentally ill 
and consequently likely to injure himself or others, or other,vise in 
need of trcat1nent i1nmediately, 119 an argument based on equal protec
tion can be made that he is ·entitled to prehearing release.120 

117 Some states give minimal protections to the civilly committed, raising due process 
(rather than equal protection) questions across the board. See Dixon v. Attorney 
General, 325 F. Supp. 966 (1\1.D. Pa. 1971) (finding a state commitment law consti
nitionally defective). For a discussion of constitutionally suspect ciYil commitment 
laws and practices, see Note, Cfoil Restraint, A1entnl Illness and tbe Right to Treatme11t, 
77 Y 4-LE L.J. 87 (1968). 

The D.C. Court Reform Act, supra note 21, was intended to modify the Bolton 
decision by (a) shifting the burden to an acquitted defendant to establish his non
committability (i.e., non-illness and/ or nond::mgerousness) by a preponderance of the 
evidence, and (b) abolishing the right to a jury trial. D.C. CooE A'"'· § 24-301 (d) 
(Supp. IV, 1971), amending D.C. CooE ANN. § 24-301 (d) (1967). This clearly estab
lishes an inequality vis-a-vis civil commitment patients, who enio1 the right to a 
jury trial in \\ hich the government has the burden of proving illness and dangerousrcss 
by a preponderance of the evidence. The new statute thus rai<;cs obvious constitu
tional problems, but has not yet been challenged. 

The new statute applies to those who have themselves successfullv raised the insanirv 
defense. Thus, the Bolton holding may still give those who have h~d the defense thru~t 
upon them the full panoply of civil commitment rights and safeguards. See Cameron v . 
i\ lullen, 387 F.2d 193, 197 (D.C. Cir. 1967). 

118 Very few insanity defenses are raised, contested and won. (In the District of 
Columbia in fiscal year 1971, according to figures supplied by the United States 
Attorney's Office, there were only nine contested cases. Fifty-eight insanity pleas 
,.vcrc accepted, but moc;t, apparently. on the condition that the defendant waive his 
right to post-acquittal commitment hearing, and accede to automatic commitment.) 

To the author's knowledge, there have been only two full blown Bolton (poc;t -com
mitment) jury trials since the decision in Bolton was handed down in 1968. Both 
those trials were lost and are currently pending appeal by the defendant. (An issue 
in each c:Fe is the stringency of the burden of proof.) Both ca<=es preceded the 
D.C. Court Reform Act. 

119 E g ., D.C. Cor>E A ·N. § 21-521, -512 (1967). 
120 "Prior criminal conduct cannot be deemed a sufficient justification for sub

stantial differences in the procedures and requirements for commitment .... " Bolton 
v. Harris, 395 F.2d 642,649 (1968). See D.C. CooE ANN.§§ 21-521 to 527 (1967), allowing 
hospitalization prior to a commitment hearing only when the patient is mentally 
ill and immediately likely to injure himself or others. See also in this Symposium 
K aufman, E'l,1a/unti11g Competency: Are Constitutional Depri•vations N ecess.~rJ'? 
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le can be argued in opposition that the patient ought to be hospita
lized pending the hearing so that the hospital can have an opporn1nity 
to further examine him in order to report to the court on his present 
rnenral status.121 But this argument loses f orcc if the patient has recently 
been examined thoroughly and the court h:1s bcf ore it hospital reports 
and findings,122 nr if an adequate examination can be pcrf orn1ed on an 
outpatient basis.123 

Rigbt to treat1nent at the bospit,11 pending contmitnzent. ':\'hile 
the defendant a,vaits a commitment hearing in a hospital, it is important 
that he receive treatment if he needs it. There n1ay be son1e question 
as to his right to treatment ·while in an "observation,, status, but at least 
he is entitled to more than "custodial care,» 124 and, if acutely ill, he is 
entitled to n1edication at a minimum.125 

In monitoring treatment, the attorney should be conscious of the 
in1portance of regular dialogue with his client's treating and examining 

121 See Ragsdale v. Overholser, 281 F.2d 943, 9-1-8 (D.C. Cir. 1960) ("[a] premature 
release ,vithouc opportunity for the medical appraisal could lead to the commission of 
new criminal acts."). 

122 See discussion notes 12 and 21 sujYra and accompanying text. 
123 See Marcey v. Harris, 400 F.2d 772, 774 (D.C. Cir. 1968). In the District of 

Columbia, prehearing hospital commitment seems to be mandated under the new 
crime bil1, D.C. Coo£ AN-:-.. § 24-301 (d) (1) (1967), as amended D.C. CooE ANN. 
§ 24-301 (d) (Supp. IV, 1971): "If any person ... raises the defense of insanity and 
is acquitted ... he shall be committed to a hospital for the mentally ill .... " This 
raises equal protection, and perhaps eighth amendment issues. In addition, it seems 
to deny the defendant the right to a search for, and placement in, the "least restrictive 
alternative [ treatment] consistent with the legitimate purposes of commitment." See 
Covington v. Harris, 419 F.2d 617, 6n (D.C. Cir. 1969). But cf. Ashe v. Robinson, 
450 F.2d 681 (D.C. Cir. 1971). 

Customarily, lawyers make little effort to resist confinement to maximum security 
pending a hearing on present committability; but in appropriate cases a post-trial motion 
for consideration of outpatient alternatives to hospitalization, pending a commitment 
determination, should be made. Cf. Cameron v. l\1ulkn, 387 F.2d 193, 202 (D.C. Cir. 
1967). In Ashe v. Robinson, 450 F.2d 681 (D.C. Cir. 1971), such a challenge was made. 
The patient had argued that he had a right to be in a work release program pending 
the hearing, such a program having been consistently recommended by hospital 
physicians throughout a substantial period of pretrial hospitalization. The committing 
court refused to entertain the request, and by the time the appellate court dealt with 
the issue, a commitment hearing had been held and the court could do no more than 
order a hearing to see if the patient was getting adequate, and the least restrictive, 
rrearmcnt at that point. 

124 See In re Curry, Civil No. 71-1798 (D.C. Cir., Oct. 19, 1971). But cf. Ashe v. 
Rohimon, 450 F.2d 681 (D.C. Cir. 1971). 

12G f.ailurc to give treatment to seriously ill patients a"vaiting a commitment hearing 
raio;cs questions not only of cruel and unusual punishment, see Robinson v. California, 
370 U.S. 6/iO (1961 ), but denial of due process, see Rouse v. Cameron, 373 F.2d 451, 
453 (D.C. Cir. 1%6), in failing to attempt to restore the defendant's ability to resist 
commitment. 
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physicians. External pressure, gently but earnestly applied, is useful in 
eliciting conscientious effort from doctors. 

Right to effective counsel in preparation for the coJJnnit7nent hearing. 
In addition to ensuring that his client is receiving appropriate 

attention at the hospital, it is crucial that counsel have contact ,vith the 
exan1ining and treating physicians for the purpose of preparing for 
the con1n1itment hearing. Counsel should have good co1nn1unicarion 
with these doctors so that he can deliver inf onnation ,vhich ,vill be 
useful to them in reaching conclusions favorable to the patient. and 
so that he can learn the doctors' vie,vs-,vhat inf orn1arion thev are 
considering, and on ,vhat basis they are forming their opinions. Close 
contact \vith the physicians may also be important in protecting his 
cljent's privilege against self-incriniination.126 

Whenever possible, counsel should prepare a n1en1orandun1 for the 
hospital and for the cxarnining doctors highlighting the non-da11gerous 
facets of the defendant's make-up. There is no question but th:it the 
prehearing period is a "critical stage" in the commitment process, and 
the attorney should do all that he can to generate a favorable report 
from the hospital staff. In some cases, this ,vill mean developing a pro
gran1 for outpatient placement and treatment \vhich will an1eliorate 
the defendant's illness and reasonably assure the safety of the com
munity. The assistance of a social ,vorker may be essential.127 

1.26 The earlier discussion, at notes 43-57 supra and accompanying text, regarding the 
possible infringement of a defendant's fifth amendment rights in compelling a mental 
examination and permitting examining psychiatrists ro testify against the defendant 
(on the issue of incompetency to stand trial and criminal responsibility) is relevant 
here. Thus, counsel should consider asking to attend examinations and conferences 
where his client is to be interrogated, or at least to be given notice, so he can advise 
his client appropriately. 

The author knO\vs of no court which has yet held that a patient subjected ro civil 
commitment enjoys a privilege against self-incrimination. Cf. People v. Potter, 85 Ill. 
App. 2d 151, 228 N.E.2d 238 (1967) (finding the privilege applicable to psychiatric 
examination prefatory to a commianent proceeding under the Illinois Sexually Danger
ous Persons Act); see also Heryford v. Parker, 396 F.2d 393, 396-97 (10th Cir. 1968) 
(suggesting that a civilly committed patient is entitled to the full range of "due process" 
accoutrements under the f ourteench amendment). 

Yet great numbers of civil patients-20 or so per month in the District of Columbia
are committed involuntarily, some for long periods of time (and a not inconsiderable 
number, for life), based on words and phrases coming from their own mouths, as 
relayed to the factfinder and decision maker (e.g., the District of Columbia Mental 
Health Commission and United States District Court) by examining and treating phy
sicians. Cf. D.C. CooE ANN. § 21-583 (1967) (,vhich makes examining physicians com
pellable witnesses in ci,·il commianent cases, and expressly vitiates the doctor-patient 
privilege of D.C. ConE A'::-.~.§ 14-307 (1967). 

127 The District of Columbia Public Defender Serrice has an Offender Rehabilitation 
Division which specializes in developing community plans to avoid incarceration 
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Ap:irt from the regular contact and negotiation ,vith the staff 
physicians :lt the hospital, the attorney should retain an independent 
ps: chiatrisr to assist in preparation fo r the hearing. If his client is 
indigent, the arcorncy should ask the court co appoint an independent 
ps) chic1tri t.12~ fhe lawyer and defense psy chiar1 ist should see ~111 prior 
mcdic.11 histories and reports on which t he husp~tal doctors \\' ill be rely
ing in reaching their cunclusions.129 ]~horough grounding in psychi:1tric 
j:1 rgon :1nd concept ~1rc undoubtedly required for ciT ectiYe cross-ex
.unination of prosccutiun witnesscs. 12ila 

E/Jccth:e couusel at the hearing. The nature of the con1n1itment 
heJring \\·ill vary according to the jurisdicc10n. But it ·would seem that 
due process is required regardless of the bbel put on the proceeding, 
s;ncc the ultimate issue is the libenv of the defcndant.130 

whcnc\·er pos:,ible in c, imina1, jm·enile and mental commitment cases. The Mental 
Healrh Di, ision of the Public Defender St:r\'ice has its own social worker \\ ho con
centrates almost exclusive!~ on developing plans for altcrnati\·c community pl::iccm12nrs, 
so as to a, oid or terminate hospital commicmcm. 

The appointed attorney r\.'prcsenting an indigent defendant facing a commitment 
hearing afrer an insanity acquittal should consiJer asking for fonds \Vith which to 
pay ior social work a:,sisrnnce. ln the District of Columbia, 18 U.S.C. § 3006A (c) 
(1970) authorizes such funds; and failure of the court to pro\·ide such aid could 
arguably deny the indigent criminal not only effective a~~i-tancc of counsel, bur egual 
protcccion \\ ith his more affluent brother who is in the position to pay for this 
valuab1e help. See Lake v. Cameron, 364 F.2d 657, 660-61 (D.C. Cir. 1966); cf. 18 U.S.C. 

3006.\ ( a )(4) ( 1970), which seems to assure an indigent defendant facing a criminal 
{;Omrnitmcnr hearing appointed counsel in the District of Columbia. 

12s lf thi:, were a ci\'il commitment, entitlement to indcpcnccm p.,ychiatric a<;~istance 
mjght be qu,srionJblc; but because a pose-acquittal commitment hearing is arguably 
still part of the criminal process, cf. Specht v. Patterson, 386 CS. 605, 608 (1967), 
the application through the fonrteench amendment of the sixth amendment's rrnmise 
of effective assistance of counsel, and of the Criminal Justice Act, 18 U .S.C. § 3006A (e) 
( J9i0) , is plainer. further, a legitimate equal protection challenge can be n1 :1,le if 
such as:;israncc is denied the indigent patient. 

The c-xten of the application of the Conctinnion. and the 1:inds of due process 
rights ro \\ hich the patient in a criminal (or civil) commim,cnt proceeding is en
titled, arc "' ill open rp1cstions. But at a minimum, patients facing commitments should 
be entitled to counsel and counsel shonld he "cffcct i\'c." See J\1enpha v. Rh:iy, 389 
U.S. i28 (1967) ; /11 re B:1rr1.1rd, ~o. 71-1997 (D.C. Cir., Dec. 23, 1971); Hervford "· 
Parl·cr, 396 f .2d 393 (10th Cir. 1968). Effccti\c a._~istancc of coumel in the.cc I inch 
of cases wiil often require indcp ... ndent p,ychiarric adYice and con~nlrntion. Cf. 
Prnc o r v. Harrie:. 413 F.2d 383. 388 92 (D.C. Cir. 1969) (Ba1elon, C.J., concurring), 
\Vhalcrn v . l.Jnitccl States, 34/i F.2d 812. 823 (D.C. Cir.), cert. dt11icd, 3te C.S. 862 
(1?65) . Sec nlso in this Symposium Shadoan, Raising the l1lsa11ity Defense: The I'r«c-

tic,1l Side. 
1:!!l The client's aurhor1zation to sec his medical records should suffice unde r D.C. 

Corm ANN. ~ 21 562 ( l %7); hut if nor, counsel should obtain a subpoena duces tccum. 
12:ia ln thic; c unncctinn, rcxthnnkc; frnm which "qnick lc:1rning" can he achic, cd 

incl ,de A. ~'" 1 s & I,. Korn, i\ 1oor R'< Cu:--rc:!'IT. Ps, ,iJJAlRY (7th eel. 1968) ancl CoM:
pr,1 m '-Sl\i Ir x-mooK or- Ps,c1J1,\TR'i (l . f.rccdman and H. Kaplan ed. 1967). 

t o <;ee /11 r e G ault, 1H7 P.S. I (1966), in which the ci\·il label of the proceeding 
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Thus, the lawyer should consider insisting upon the right to a jury.181 

The standard of proof should be high-if not beyond a reasonable 
doubt, then proof that is "clear and convincing." 132 The right of the 
defendant not to testify if he chooses to re1nain silent should be pro
tected. Further the defense la\vyer should be conscious of the question
able constitutionality of the generally vague quality of cornmitn1ent 
criteria.133 

Apart from constitutional questions, there are evidentiary issues that 
,vill confront the defense attorney in the con1n1itment proceeding. An 

is found not to obviate the similar kinds of procc.dural protections accorded crimin:il 
defendants. See also In re \Vinship, 397 U.S. 358 (1970); Cooley v. Srone, 414 F.2d 
1213 (D.C. Cir. 1969); Heryford v. Parker, 396 F.2d 393 (l0rh Cir. 1968). For a 
discussion of the application of the due process clause in commitment proceedings, 
sec In re Pickles, 170 So. 2d 603, 614 (Fla. 1965); Denton v. Kentucl,y, 383 S.\V.2d 
681, 682 (Ky. 1964); Ex parte Perry, 137 1'.J. Eq. 161, 43 A.2d 885 (194q_ 

1s1 See People v. Lally, 19 App. Div. 2d 27, 224 N.E.2d 87, 227 N.Y.S.2d 654 (1966) 
(jury trial on commitment, if requested, required after finding of not guilty by 
reason of insanity). 

132 See Toce, Civil Corm11it1nent of the Alemal/y Ill: Tbeories and Procedures, 70 
HARV. L. Ri:.v. 1288, 1291 ( I 966). 

133 In the District of Columbia a person afflicted with mental illness is committable 
if he is "likely to injure himself or ochers." The standard is as broad as one's imagina
tion; it can mean anything from financial or emotional harm and embarrassment to sub
stantial physical damage to persons or property. See Solomon v. Cameron, 377 F.2d 170 
(D.C. Cir. 1967) (conditional release from hospital reYokcd when patient incurred heavy 
debts which he could r.ot rep;ty for items he did not need). The net ca::ches almost 
anyone with a serious illness, regardless of a patient's record of non-assaultive and 
functional conduct. 

The District of Coiumbia civil commitment statute is frequently applied to the 
so-called "vVhite House" cases-mentally ill persons appearing at the East Gate of the 
White House asking to see the President. ~1any of these people know consciously or 
unconsciously that they have juc;t purchased a ticket to Saint Elizabeths. Most are 
harmless. The majority are hospitalized, some for a considerable time. 

One such patient, Charles Dietz, had a long and co1orful history of paranoid 
schizophrenia, but seemed to function well within a rather fixed, albeit bizarre, delu
sional system. He had never a',saulted or hurt anyone, and was able to sustain 
himself in the community as a chef and a painter. For a period, Mr. Deitz regularly 
appeared at the White House, and just as regularly \\ as shipped to the hospital. 
Finally, he appea!ed a long term commitment fo1lowing an adYerse jury decision, 
claiming. imer alia, vagueness of the statute. Before the appeal could be decided, Mr. 
Dietz was transferred to a New York State institution, from which he eloped. The 
court of appeals dismissed the appeal unless and until he was returned to custody. 
In re Charles Dietz, Mental Health No. 50-70, Appeal No. 24,574 (D.C., dimtissed for 
mootness, July 30, 1971). 

His case is illustrative of the difficulty in obtaining appellate resolution of these 
vexatious issues, and perhaps partially explains the paucity of decisional law in the 
civil commitment field. (There are other explanations, of co:.irse. not the least of 
which is the denial of [effective] counsel to civilly committed patients.) 
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enorn1ous range of hearsay usually is adn1itted via expert psychiatrists, 
\Vho generally arc permitted wide latitude in explaining the foundation 
of their opinions.134 F tf ons shoul<l be made prior to the hearing to 
establish ground rules Jirnitin!Z the permissible scope of this hearsay. 
At the le.1st. C\ idcncc of prior criminal bch,l\·ior unsupported by ac
ccptabl~ documcnrnry evidence ( c .g. ccnified copies of con\·ictions) 
should be specifically excluded, and doctors should be instructed ac
cordingly. If prior allegedly assaulti\·c conduct has, by ,vay of hearsay, 
come to the attention of the examining physicians, counsd should insist 
that the supposedl) assaulted person be called to testify. 

Conclusory sr:1tcn1enrs by testifying psychiatrists on the issue of 
dangerousness should be rcsisrc<l under the n1tionale of TVas/Jington 
v. United States.135 Perhaps psychiatrists, on the basis of def cndant's 
pre\·ious history, should Le permitted to off er their opinions on the 
kinds of acts he 1nar c01nn1it, ,virh ,vhat frequency, and "\Vith what 
proLability he would Ct'mmit them if relc~1scd. 1

:;G Plainly, they should 
not be permitted to ans,, er the ultimate question of dangerousness 
Lee 1usc. fir~t, th·it \\'oul<l pre-empt the fact finder's pro\ ince, and 
secondly, psychiatrists are generally no better able to predict «danger
ousness" than are others. In fact they are apparently less able to predict 
it th:1n sociologists, psychologists and actuarial tables. Psychiatrists tend 
to O\'erprcdict.137 

Generally, as in criminal cases, it is difficult to prevail in con1mit111ent 
hearings ,vithout giving the decision maker an opportunity to observe 
the defendant. Practically, the prospect of putting a mentally ill patient 
on dispby is chilling, as evidence of mental illness leads almost in
exorably to a presumption of dangerousness and/or the need for treat
ment in the mind of the ordinary lay1nan or judge. EYery effort should 

t:J4 See In re Penn. 443 F.2d 663 (D.C. Cir. 1970) (psychiatrist testified on the basis 
of patient's out-of-court sracement of an incident ·when the patient restrained himself 
from stahbinu- another because of the presence of the police). 

135 3'm F.2d 444. 455 56 (D.C. Cir. 1967). Cf. Blunt v. United States, 389 F.2d 545 
(0.C. Cir. I 967); \Vhalem v. {.;nitcd States, 346 F.2d 812, 820 (D.C. Cir. 1965) 
(Bazclon, J., concurring). 

136S,,e Cross v. Harris, 418 F.2d 1095, 1103 (D.C. Cir. 1969). 
137 See Hunt & \Yilcy, Operation B.1rstro111 After One Year, 124 AM. J. PsYCHlATRY 

974 (1968). See 1/ro Tim Cu:-;rcAL EvALUATlO:S OF THE /\Ir 'TALLY Tir, (]. Rappaport 
ed. 196i). 

It i arguable, although ro the author's knowledge such has not !·et been held by any 
court, that ps) chi.itrists should not he allowed to offer my "expert" predictions on furore 
behavior, re r.in.llcss of the specific (as opposed to conclusionary) nature of their 
tesrimnny. 1 he problem is that then the fact finder would have nothing upon which 
to h.1se a finding of potcnti,11 dangerousness except (1) past record, and (2) current 
status. But perhaps rh:u i-; the w:ty it should be. 
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be made, there£ ore, to ensure that the factfinder understands that there 
is ordinarily another issue besides illness on \vhich a finding must be 
made before commitment can be ordercd.138 But suggesting that the 
client assert his privilege against self-incri1nination " ·ould be of doubt
ful strategic advantage in the usual case. \Vhile this tact niay have son1e 
legal merit, chances for resisting a prosecutor's request to examine the 
patient are slim. 139 

Appeal. A .finding of committability is appealable, and if the 
patient is indigent he should be given the right to appeal ,vithout pre
payn1ent of costs and \vith a transcript provided at governn1ent ex
pense.140 Traditionally, the appellate issues141 to look for after a con1mit
ment hearing are: (I) violations of procedural requirements (hearsay, 
burden of proof, etc.); (2) vagueness of the comn1itn1ent statute; and 
( 3) insufficiency of the evidence, particularly on the issue of potential 

188 In some jurisdictions, civilly committed patients are entitled to a jury trial. 
See, e.g., D.C. CoDE ANN. § 21-545 (1967). This same right should be afforded to those 
facing criminal commitment. See Baxstrom v. Herold, 383 U.S. 107 (1965), which held 
that a convicted criminal is denied equal protection of the law where he may be civilly 
committed at the expiration of his prison sentence without the jury review available 
to those civilly committed. 

Advantage should be taken of appropriate opportunities at voir dire, in the opening 
statement and in the closing argument to educate the jury. 

189 See discussion notes 43-51 supra and accompanying text. The arguments against per
mitting its application are that: (l) the hearing is a "civil" proceeding, and not 
adversarial; (2) the patient is not being asked to inculpate himself in the traditional 
sense; and (3) because the patient is seeking release, he is estopped to assert the 
privilege. These contentions rest on a slippery platform and lend themselves to chal
lenge. As indicated earlier, however, to the author's knowledge no decision has 
yet been reported in which a patient's right not to take the wimess stand in a com
mitment proceeding has been upheld. 

140 This is the practice in the District of Columbia, and is consistent with the 
proposition that in a proceeding where freedom is the issue appellate rights must 
be fully protected. See Griffin v. Illinois, 351 U.S. 12 (1955). 

141 Procedure on appeal in the District of Columbia is ambiguous. The Federal Rules 
of Civil Procedure do not apply. Rule 81 (a) (1) states that the rules "do not apply 
to mental health proceedings in the United States District Court for the District of 
Columbia." Criminal rules may apply since the hearing might be considered still part 
of the criminal process. Cf. Specht v. Patterson, 386 U.S. 605 (1967). 

There arc no other "civil'' commitments, as such, in the federal system. Long-term 
incompetent defendants and those acquitted by reason of insanity are generally re
manded to state authorities for commitment. See, e.g., United States v. Curry, 410 F .2d 
1372 (D.C. Cir. 1969); United States v. Freeman, 357 F.2d 606 (2d Cir. 1966). Cf. 18 
u.s.c. §§ 4246, 4248 (1970). 

In the few civil commitment appeals taken in the District of Columbia, the con
venient practice is to follow civil rules, including time limitations on the filing of 
the notice of appeal and briefs. In New York, the post-acquittal hearings are by 
statute denominated as "civil," and civil rules of procedure apply. N.Y. CODE CRIM. 
PRoc. § 330.20(3) (McKinney 1971). 
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dangerousness ( e.g. the government's in:1bilicy to produce evidence of 
p,?St injurious conduct could be persuasive in establishing insufficiency 
of proof < n future d.1ngcrous behavior). 

Right to Appropriate Treatn1ent 

A f tcr a commitment hearing, if there is an affinnative finding of 
committal1ility, counsel should request a dispositional hearing and in
\ ire the court to exercise its commitn1ent flexibility in considering 
various treatment options other than in-patient hospitalization. 142 It 
may be \vell to ask that the hearing be scheduled a fe,v vleeks hence, 
giving counsel an opportunity to prepare ( e.g., to set up an acceptable 
community-b:1sed, out-patient progran1) as he ,vould for a sentencing 
hearing. 

Assuming commicmcnc to ~ hospital f ollo\\·s a commitment hearing. 
counsel lus the further obligation to insure that his client is placed in 
:.1n appropriate therapeutic setting. As suggested earlier, 143 automatic 
and arbitrary consignment to a hospital or hospital ward for the 
"criminally insane" without regard to the therapeutic needs of the 
defendant seems questionable under the equal protection rationale of 
B.1xstronz v. H erold. 144 Accordingly, counsel should insist on a careful 
administrative dctern1ination, \vhich ·would be subject to judicial re-

l-t2 Sec D.C. CooE A-::.--.:.. § 21-545 (b) 0967), seemingly made applicable by Bolton v. 
Harris, 395 F.2d 6-H (D.C. Cir. 1968), to criminal commitment proceedings. Cf. 
Cameron v. l\Iullen, 387 F.2d 193, 202 (D.C. Cir. 1967); D.C. Coo£ ANN. § 24-301 (d) 
(1967) as amended D.C. CooE AN"N. § 24-301(d) (Supp. N, 1971). 

To the author's knowledge the flexibility inherent in a committing court has only 
unce been c.xerci~cd in the District of Columbia. In re Alexander, Mental Health No. 
71-280 (D.D.C. 1970). Yet it seems open to defense counsel to insist upon a careful dispo
sitional determination made after full exploration of alternatives. See Covington 
v. Harris, 419 f.2d 617 (D.C. Cir. 1969); Lake v. Cameron, 364 F.2d 657 (D.C. 
Cir. 1 ?M). ln.1ccd, the defendant's right to a consideration of various treatment 
alccrnati\ cc:, and selection of the "least rc•,tricrive alternative" compatible with the 
purp< cs of commitment (treatment and the protection of the individual and of the 
comnmniry), argu.1hly has constitutional standing. See Lake v. Cameron, 364 F.2d 6S7, 
660 (D .C. Cir. 1966). 

143 S e no cs 93-96 suprn and accompanying text. 

L44 383 U.S. 107 ( I 96fi). Assi~nment to a \,\ ard or hoc;pital for the criminally in cane 
is less clcsirab!c, or less "equal," than being committed to a civil ward or hospital 
for three rcac;ons: (I) treatment facilities arc generally poorer; (2) security is tighter 
and privil gee; fewer: and (c) release is harder to come by. Sec CHAT\IBFRS Rt.PORT, 

wpm note 102: G. T 11n r FTELO, \V'°IY'> l'l' \V111c II nm CRIMI"< ,u Y CoMM,TITo PATIENT 

1s Tm:ATLf> D1HTR1 :-,;rr.Y TrnK THJ-, Crvnr,Y Co'.\-r~nTTm PATnNr (Summer 1970) (un
p11l,li•-d1cd report hac;cd on observations of patients at the John Howard Pavilion, Saint 
T· )i7,:1hcth I I piral); rnotc. ,1 Cmm11c1 t 011 Pre-Trial Co11n11it111ent of Criminal De
j'endan s, l 8 U. PA. L. REv. f(12, 841 (1960). 
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view, as to whether the defendant truly requires maximum security 
confinement and, if not, what hospital program is appropriare.146 

Counsel should regularly follow his client's treatment progress and 
program.146 Minimally, counsel should insure that there is a treat1nent 
program articulated and recorded in his client's medical records, and 
further, that his client's progress in that program is also regularly re
corded.147 The hospital is permitted ,vide latitude in reaching its medi
cal decisions,148 but those decisions must be made deliberately (rather 
than by "default" or inadvertently), and they must not be arbitrary or 
capnc1ous. 

Failure to exert bona fide e.ff orts to giye a criminally comn1itted 
inmate appropriate treatment will provide a basis for a ,vrit of habeas 
corpus.149 The court, upon a finding of inadequate treatment, can give 
the hospital an opportunity to correct the situation, 150 or order the de
fendant's release.151 

As indicated earlier, inadequate or non-existent treatment can give 
rise to tort actions. 152 Treatn1ent abuses by hospital officials have 
also resulted in a successful civil rights action, under 42 U.S.C. § I 983, 
in which injunctive relief and monetary damages were sought.153 

Where counsel discerns neglect and/ or malpractice, he should not be 
hesitant to protect his client's rights-first at the administrative level, 
next in court.1154 

146 For the kind of administrative hearing that might be acceptable, see Jones v. 
Robinson, 440 F.2d 249 (D.C. Cir. 1971); vVilliams v. Robinson, 432 F.2d 637 (D.C. 
Cir. 1970); N.Y. CooE CRIM. PRoc. § 330.20(6) (McKinney 1971); N.Y. MENTAL 
HYGIENE LA,">'§§ 85, 135 (McKinney 1971) (requiring that a hearing be conducted before 
any mental patient is placed in a hospital for the dangerously insane). 

146 See notes 105, 124-25 supra and accompanying text. 
147 Covington v. Harris, 419 F.2d 617, 6~6-28 (D.C. Cir. 1969) (absence of hospital 

records further cause for remand); Rouse v. Cameron, 373 F.2d 451, 455-56 & n.22 
(D.C. Cir. 1967). 

148 See Tribby v. Cameron, 379 F.2d 104, 105 (D.C. 1967) (court will renew 
medical decision to assure that it is reasonable in view of relevant information and 
within a broad range of discretion). 

149 Rouse v. Cameron, 373 F.2d 451, 458 (D.C. Cir. 1967). 
150 Tribby v. Cameron, 379 F.2d 104, 105 (D.C. Cir. 1967), quoting Rouse v. Cam

eron, 373 F.2d 451, 458 (D.C. Cir. 1967); Wyatt v . Stickney, 325 F. Supp. 781 (N.D. 
Ala. 1971) . 

151 To the author's knowledge, no court has yet released a patient on the grounds 
of "inadequate treatment." See in this Symposium Drake, Enforcing the Right to 
Trentme12t: Wyatt v. Stickney. 

152 See vVhitree v. State, 56 l\1isc. 2d 693, 290 N.Y.S.2d 486 (Ct. CL 1968) (state 
liable where lack of care resulted in unnecessarily long confinement). 

153 42 U.S.C. § 1983 (1970). See Jobson v. Henne, 355 F.2d 129, 133-34 (2d Cir. 1966). 
154 Independent psychiatric advice and support is once again desirable. An indigent 
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Right to Regular Review and Release When Eligible 

Cri1nina1ly committed patients. like civil p.1tients, should be entitled 
to n:gular periodic review of th~ir mental status to dctern1ine if con
linuc I incnrccration is justifiL'd.165 l ~his right to regular re,·ic,v is not 
customarilv found in state sratutLs·1:;6 but an ar<rument can be n1adc that 

,_ ' C) 

patil:nts h~1\·c a constitutional right tu a carcf ul reexamination at peri-
(ldic intervals by hospital authoritics. 1r,7 -ro ir11plc1nent this right, full 
reports to the con1mittino court on current n1ental st:ltus should be 

b 

submitted ar rcgutu intervals. \\'here there is a state statute giving the 
right ro rcvie,v, 157a counsel should periodically h:n•e his client seek 
such a revie\v, see that the examination is properly made, and oke 
\Vhatever appropriate follow-up steps (a court hearing, if need be) 
are indicated. \\ here there is no such statutory rig-ht, counsel should . .... 

nonetheless :1t rcgubr inrervals (say, c\·cry six months) seek such a rc-
vie,v. In 1neritorious cases, a hospital's refusal to conduct one should be 
challcnge<l via habeas corpus. 

Uncondition.1/ or conditional release. \Vhere a statutory right 
ro a periodic revie,v and/ or hearing does not exist1 other release a venues 
arc open to the criminally committed defendant. 

inmate's right co that hdp \\ ia rurn on the state's willingness to endorse "effective 
;ic;siscance of counsel" as a constitutional entitlement in a habeas corpus action. See 
People ex rel. Rogers v. Stanley, 17 N.Y.2d 256, 217 N.E.2d 636, 270 N.Y.S.2d 573 
( I 966). 

155 In the Disrrict of Columbia, this right to re-.;icw is assured civilly committed 
patienrs under D.C. CooE ANN. §§ 21-546 to 548 (1967), and made applicable to 

patients acquitted by reason of insanity under Bolton v. Harris, 395 F.2d 642 (D.C. 
Cir. 1968) . 

In this regard, it should be noted that the statutory right complements, and in some 
ways is preferable to, the right to bring a habeas corpus action challenging continued 
commitment. Under the revic,v statute, the patient is entitled to request: (1) the 
participation of an independent psychiatric;t in hie; periodic review-at government ex
pense if he is indigent; and (2) a court hearing if one of the participating psychiatrists 
recommends release. 

In a habeas corpus proceeding, it is not clear that there is a right to an independent 
psychiarrisc and in many cases petitions for writs are dismissed without a hearing. 

16fiCf. Cu .. l\'EIFARE A::--o l~sTrrcno7'is Coo£. §§ 5250-5306 (1965), ,\hich requires 
not onlr regular review, but re-commitment hearings at regular inrcrnls. 

167 Cf. United States v. Morris, 154 F. Supp. 695 (SD. Cal. 1957). To the amhor's 
knowkdge, this right has not heen judicially enunciated. But given hospital inmates' 
definitinnal disability and their inaccessibility to counsel or non-institutio,,al assistance, 
ir may well be that the courts will irnpo_,c on hospitals a (constitutional) obligation 
10 make careful administrative re-examinations of im oluntary patients, subject to 
judicial re\ iew. 

167a '~ice, e.g., D.C. Com: A~K. ~ 21 H6 (l967J. 
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In the District of Columbia, \vhen the incarcerating hospital feels the 
defendant can safely be released, conditionally or unconditionally, it 
certifies an appropriate recomn1endation to the cou1 t. 168 The court may 
act on the recommendation ,vithout a hearing if no objection is regis
tered by the prosecutor. Custo1narily, ho,vever, a hearing is held. The 
nature of these release hearings is not pcrf ectly clear, although they are 
generally treated as non-adversarial. f-Io,vever, if there is a contest over 
the hospital's recom1nendation, ordinarily the burden rests on the 
patient, jS in a habeas corpus proceeding, to establish his right to release.159 

Regardless of who has the burden, the patient's attorney should be 
prepared to put on the patient's attending physician, \vho custo1narily 
is responsible for initiating a recommendation. Counsel should prepare 
him for v1gorous cross-examination by the go°(;ernn1ent. Again, it is 
important to prepare for the hearing by having a sound c01nn1unity 
placement progran1 planned for the def end ant if he is released-a place 
to live, employment, and an on-going, out-patient therapy progran1. An 
independent psychiatric opinion ,vhich supports the hospital's recon1-
mendation is also advisable, if available.160 

If conditional release is granted, a violation of conditions may lead 
to revocation. It has been held in Dar17efl v. Cmnero77 161 that a 
judicial hearing is required for revocation of a conditional release in 
the District of Colun1bia. This requiren1ent is often overlooked, condi
tional release being frequently revoked upon hospital discretion. In
sistence on a hearing puts the patient in a son1e,vhat tenuous position
if he loses at the hearing, another judicial proceeding "·ill be required 
to reinstate the conditional release, ,vhereas if there ,vere no hearing, 
the hospital vvould be free to "reinstate" the conditional release ,vithout 
further judicial approval. 

H abe11S corpus. Absent an affirmative hospital recommend~tion, 
the burden falls on the patient to initiate a proceeding challenging his 
continued refinement by ,vay of a habeas corpus petition or, in the 
District of Columbia, via l\lotion for Relief under ne,vly enacted D.C. 

158 See D.C. CooE ANN.§ 24-301 (e) (Supp. IV, 1971). 
159 It is arguab1e that the certification from the hospital puts the burden on the 

Government to come forward with eddence to refute the prima facie case for the 
release made out by the hospital's recommendation (though it may not shift the burden 
of proof). See In re Barnard, CiYil No. 71-1997 (D.C. Cir., Dec. 23, 1971). 

160 The right to an independent psychiatrist at government expense might be available 
if there is a showing of need, cf. ,Yatson v. Cameron, 312 F.2d 878 (D.C. Cir. 1062), 
particularly if a sixth amendment right to counsel can be established in these kinds of 
release hearings. See 18 U.S.C. §§ 3006A(a) and (e) (1970). N'o court has yet so held. 

161 348 F.2d 64, 66 (D.C. Cir. 1965). , 
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Coo£ ~ 24-301 (k).162 Counsel should assist the in1nate in carefully 
preparing h ·s writ ( or motion) in which a number of issues n1ay be 
raised, including impro\ cmcnt in mental condition, an1elioration of 
dangerous propensities and/ or the inadcqu:1cy ( or irrelevancy) of 
treatment. 

In the District of Columbia, habeas corpus hearings are generally 
schc lulcd son1c three to four ,veeks after the filing of the petition, 
unless the court finds the petition to l.,e repetitious of one filed and 
denied recently, or f ri\·olous on its face. In either of these cases, the 
petition is disrnissed ,vithout a hearing. If a hearing is scheduled, the 
patient ·will have the burden of proving by a preponderance of the 
evidence his right to release, 163 and ,vill have to go f or,vard ,vith evi
dence to meet that burden. Careful preparation for the hearing ,vil1 
entail a thorough revic\v of the hospital records.164 A subpoena duces 
tecum will be effective against a recalcitrant hospital. Interviews ,vith 
hospital staff, including not only the attending physicians but also 
nursjng attend:1nts and others having contact ,vith the patient (social 
,vorkers, occupational therapists), as ,vell as the assistance of an inde
pendent psychiatrist,165 are important. 

Denials of habeas corpus petitions, as well as adverse decisions in con
ditional and unconditional release proceedings, are clearly appcalable 
and counsel should strive to make a good record for further review.168 

162 D.C. CooE A~N. § 24-301 (k) (Supp. IV, 1971). This new provision does not 
entirely cancel the right to petition for a writ of habeas corpus, although it appears, on 
its face, to do so. It allows for the filing of a petition for a writ if the D.C. Com: ANN. 
~ 24-301 (k) (Supp. IV, 1971) remedy would be inadequate. For example, if the patient 
were denied a hearing under section 301 (k), it would seem that a habeas petition 
might lie. 

163 See Bolton v. H:1rris, 395 F.2d 642, 653 (D.C. Cir., 1968); D.C. CooE ANN. 
S 24-301 (k) (3) (Supp. IV, 1971). But cf. Ragsdale v. Overholser, 281 F.2d 943 (D.C. 
Cir. 1960), where the court imposed an even higher burden on the petitioner, in the 
interest of protecting the community. 

164 See note 129 supra and accompanying text. 
166 At lca'>t one court has held that a committed mental patient has a constiru

tional right to appointed collnc:e[ in a habeas corpus proceeding. See People ex rel. 
Rogers v. Stanley, 17 N.Y.2d 256, 217 N.E.2d 636, 270 N.Y.S.2d 573 (1966). See also 
In re R1rnard, Civil No. 71-1997 (D.C. Cir., Dec. 23, 1971), where the Court of Appeals 
held that there is a constitutional right to coun.:el in a hearing requested by a civil 
patienr, under D.C. CooE ANN. § 21-525 (I 967), to challenge an "emergency" hospi
talization. 

Coumcl's request for psychiatric assistance, if well grounded, ~hould be granted as 
a matter of right. See, e.g., \Vatson v. f'ameron, 312 F.2d 878 (D.C. Cir. 1962), where 
the patient's rc<1uest for an indcpcnclent psychi:1tTic cxamin:uion in connection with 
his habc:is corpus petition was granted, when he had not had a prior examination 
and had hccn confined for more than a year. 

166 See Ashe v. Robinson, •l50 F.2d 681 (D.C. Cir. 1971) (order denying habeas 
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Right to Continuous Counsel While Hospitalized 

Patients in mental hospitals are particularly disadvantaged since they 
tend to be far ren1oved from external contact and scrutiny (including 
that with and by their hnvyers). Further, by definition, they are less 
able than others to assist themselves because of their n1ental "disability." 
Thus, there are various civil rights, such as the right to uncensored 
incoming and outgoing mail, visitation rights, grounds privileges, and 
the right to reasonable amenities including, inter alfa, decent food, 
recreational facilities, dignified treatment and occupational training, 
which require some extra-institutional monitoring.167 The defense l:nv
yer, perhaps by default, must be the monitor. Periodic (though not 
necessarily frequent) visits to the hospital, in addition to regular cor
respondence with the client, are imperative.168 

A lawyer who comes across problems ,vith respect to individual cli
ents should discuss them with a high ranking hospital administrator, 
who often will be receptive to resolving them, not only for sound ad
ministrative and therapeutic reasons, but also to avoid litigation and/ or 
public (newspaper) exposure.169 

corpus relief vacated and remanded due to insufficient record); United States v. 
McNeil, 434 F.2d 502 (D.C. Cir. 1970) (court refused to summarily reverse lower 
court's denial of conditional rrlease application due to insufficient record). 

167 See \Vyatt v. Stickney, 325 F. Supp. 781 (M.D. Ala. 1971); Tyler v. Ciccone, 299 
F. Supp. 684, 688 (\,V.D. l\1o. 1969); D.C. Com: ANN. § 21-561 (1967). The existence of 
prisoners' institutional rights is also againing increased recognition by the courts. See 
Landman v. Royster, 333 F. Supp. 621 (E.D. Va. 1971); Clutchette v. Procunicr, 328 
F. Supp. 767, 779-85 (N.D. Cal. 1971). See also Hirshkop & l\1illeman, Tbe U11c011stitu
tiunality of Prison tife, 55 VA. L. REV. 795 (1969). 

l68 This writer has found the use of local law students to be especially valuable in 
establishing a link with his hospitalized clients, and in discovering and reporting on 
institutional problems and abuses. Connections h:n•e been made with local law schools 
anxious to implement their clinical programs by providing a complement of student 
assistants, under supervision, to assist patients in connection with problems both at the 
hospital and .in their "outside" lives. 

For a general discussion of the need for an institutional ombudsman and the 
lawyer's role in making mental institutions more responsive to the patient's needs and 
rights, see Broderick, Justice in tbe Books or Justice in Action-An Institutio11af Ap
trroacb to Involuntary Hospitalization for Mental Illness, 20 CATH. U. L. REv. 547 
(1971). See also United States v. Simpson, 436 F.2d 162, 166-70 (D.C. Cir. 1970), 
for discussion of the need for on-site legal assistance, a role for which Judge Leventhal 
finds law student resources particularly appropriate. 

169 The Public Defender Service of the District of Columbia has instituted a "liason 
official" arrangement \Vith Saint Elizabcths Hospital, pursuant to which the Assistant 
Superintendent acts as a bridge between the lawyers (representing the majority of 
committed patients at the hospital) and the hospital staff with respect to grievances 
either side may have regarding the other. This arrangement has been operative for 
almost a year, and in many instances has proved useful (e.g., with respect to treatment 
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Finally, it should be n1entioncd that important decisions affecting 
intra-ho piral trc~rment of the client (e.g., transfer to n1.1xirnun1 security 
from a kss rcstricri, e part of the h< spiral, suspension of ,vork release 
privileges, extended periods in seclusion) arc actions "·hich under a de
veloping body of dcci~ional law require "administrati, c due process," 
with a ri

0
(rht to notice of the ch:.1r(les to confront:1tion .ind to a rational, 

:::- ' 
.1rticuL1ted and recorded decision. liO 

\Vhen an issue of arbitrary decision-making in the hospital comes to 
the attention of the lawyer, he should act quickly by immediately 
contacting his client's supen·isors ( e.g., the " 1ard physician). If adn1inis
trative relief is not a\'aibblc and there is a legitimate grie,·ance, the 
rem:1ining recourse is judicial intervention by ,vay of a petition for 
habeas corpus, n1andamus, or (in the District of Columbia) a § 24-
301 (k) i\Iorion for Relief.171 

1\7. THE PRISO~TR-TR.\~SFFREE 

\ nut insignificant number of con\·ictc<l criminals become mcntnlly 
ill, nuny of them seriously psychotic, \vhile serving their sentcnccs.172 

The need for mental hospitalization may become clear, since prison 
med~cal facilities are often inadequate to handle serious psychi;nric 
problems. Under these circumstances n1any jurisdictions simply effect 
an :i<lministrative transfer of the prisoner to a mental hospital. 

But this procedure may ,vell pose problems for defense counsel and 
his clients. Transfer n1ay run counter to a prisoner's ,vishes or best 
interests. 1\IorcoYer, counsel may never learn about his client's chanB'e 

condirjons on particular sen ices, hospital placement of individt1al patients, and notifica
tion tn patients of rights to counsel and other legally mandated privileges). 

1,0 For the kind of administrative hearing that might be acceptable, see Jones v. 
Robin,;on, 440 F.2d 249 (D.C. Cir. 1971) (minimal due process protective procedures 
required before the ho,,pital can determine that a patient committed a crime which 
would require his trancfcr to maxim11m security facilities); \Villiams v. Robinson, 432 
F.2d 637 (D.C. Cir. 1970) (requiring a derailed showing of basis for the ho: pital 
deci.,ion, procedures by which that determination could be challenged hy the accused. 
and re.1sonable assurance of correctness); cf. Clutchctte v. Procunier, 328 F. St1pr. 767 
(N.D. Cal. 1971) (applying to prison di<ciplinary proceedings procedural due I roces'i, 
right ro notice, wimes cs, counsel, hearing, and a decision baced on the e,·idence and 
appeal ) : Sostre v. 1\kGinnis, 442 F.2d 178, 198 (2d Cir. 1971) (en bane) ("[i)f 
substantial deprivations are to be visited t1pon a prisoner, it is wise that such action 
sho11ld ::1t Ic:1st he premi c;cd on facts rationally determined."). 

1,1 The requested remedy will be a proper administrative decision by the hospital, 
subject to judicial review. 

172 For example, in the District of Cokmhia during the period August 1970 to 
December 1971, 24 pi i,;nncrc; were certified mentally ill and likely to injure themselves 
or endanger the security of the pri\on Llc ility, and were recommended for transfer 
ro Saint Eli1,ahcths TTmpital. 
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in status or location unless he has been in close contact ,vith hirn, or 
unless prison officials prove unusually conscientious in giving notice of 
such administrative acnon. 

Right to a Hearing 
1·\vo important cases decided in 1969, United States ex rel. Schuster 

v. H ero!d 173 and 1\1att/Jews v. H ard.y ,174 ha,·e paved the ,vay for resist
ance to ad1ninistrative transfers by holding that before prisoners can 
be transferred to a n1ental facility, there n1usr be a judicial proceeding 
con1parable to the hearing generally proYided civilly con1n1itted pa
tients.175 Both the Ne\v York and the District of Colu1nbia courts re
lied on equal protection grounds to extend prisoners the procedural 
safeguards nonnally accorded individuals ,vho are involuntarily con1-
n1itted, and their effect should be far reaching. The decisions recognize 
that mental hospitals often provide less desirable en,·ironrnents than 
prisons, and that some prisoners ,,·ould prefer to remain in jail.176 But 
experience in the District of Columbia indicates that most prisoners 
recon1mended for commitment are not inclined to resist it.177 The pri
n1ary purpose of a A1attbews v. Hardy hearing has thus been to assure 
the court that the prisoner has no objection to hospitalization, rather 
than to provide a full blo,vn adversary proceeding. 

1~he Public Def ender is assigned to all prisoner transfer cases in the 
District of Columbia, regardless of prior appointment of counsel. Since 
the same practice of designating a ne,v attorney to represent the pris
oner in transfer proceedings may ,veil be employed in those jurisdic
tions ·which follow the lead of Schuster and il!atthews,178 a brief review 
of the District of Colun1bia practice 111ay pro\-c helpful. 

173 410 F.2d 1071 (2d Cir.), cert. denied, 396 U.S. 847 (1969). 
174 420 F.2d 607 (D.C. Cir. 1969). 
175 There appears to be no such thing as a "voluntary" transfer from prison to a 

mental hospital. If a prisoner feels the need for mental hospitalization, he must pro
ceed through the customary "involuntary" route, i.e., have prison officials certify him 
in need of hospitalization and go through the procedures ordinarily applied to 
involuntary transferees. If the "voluntary" prisoner-patient cannot prevail on prison 
authorities to recommend his transfer, then he must fall back on habeas corpus relief. 

176 United States ex rel. Schuster v. Herold, 410 F.2d at 1078-79; l\1atthews v. Hardy, 
420 F.2<l at 611. See REPORT OF THE SPECIAL CoMMITIEE ON THE Sn;DY OF CoM'vfITMENT 

PRocEDVRES AND THE LAw RELATING TO INCOMPETENTS OF nm BAR Assoc1ATION oF NEW 

YoRK CrTY, l\1ENTAL ILLNESS, Dt:E PRocrss A1''l> THE CRIMINAL DEFENDANT 23-26 (1968); 
Note, Equal Protection and Prison-to·H ospital Transfers: United States ex rel. Schuster 
v. Herold, 118 U. PA. L. REv. 410, 415 (1970). 

177 Of the 24 recommended transfers in the August 1970 to December 1971 period, 
only two were contested. 

178 The appointment process and compensation to the appointee will, of course, be 
controlled by local law. In all jurisdictions there should be a constitutionally grounded 
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\Vhen a recomn1endation of transfer is n1ade by District prison 

officials, the Public Def ender is imn1cdiately appointed and given ap
proximately two \vceks to prepare for the transfer hearing. The attor
ney will consult i1nmcdiarcly \\'ith the prisoner to dctcrrnine his de
sires, and with prison officials, particularly the Classification and Parole 
Officer, to ascertain the inmate's st1tus. The doctor ,vho examined the 
patient for the "Forensic Psychi::irry" division of the District of Colum
bi:1 Govcrnn1ent179 is then contacted and his findings obtained.180 As 
stated earlier, in only a fe\v cases is there disagreement over the transfer 
recommendation. But \\·here it is contested, the la,vyer should prepare 
for the hearing as he ,vould for a ci, il commitment proceeding or a 
commitment he:.1ring follo,ving an acquittal by reason of insanity.181 

In contested proceedings, counsel ,vill be conf rooted ,vith th'e di
lemma of ,vhethcr he should respect his client's stated request not to be 
hospitalized and assist hin1 by resisting the medical rec01nmend:1tion 
vigorously; or \vhether, after making an independent assessment that 
his client needs and could benefit from hospital treatment, he should 
act less as an advocate than as a guardian and do no more than put the 
prison officials to the burden of establishing to the court's satisfaction 
justification for the transfer.182 

requirement for appointment of counsel in these kinds of proceedings. See Matthews v. 
Hardy. 420 F.2d 607, 610-12 (D.C. Cir. 1969)t cert. de11.ied, 379 U.S. 1010 (1970). 

In the federal system (apart from the District of Columbia), prisoner transfer cases 
are controlled by 18 U.S.C. § 4241 (1970). The applicability of the Criminal Justice 
Act in compensating counsel is unclear, since there is no federal statute requiring 
counsel in these kinds of cases-only, arguably, the Constitution. Cf. 18 U.S.C. 
§ 3006A(a) (4) (1970), crmending 18 U.S.C. 3006A(b) (1964). 

179 This examination, and the report that ensues, are in lieu of the Mental Health 
Commi~sion hearing given to ci\·il patients prior to court commitment. See D.C. CooE 
AN~. § 21-542 (a) (1967); J\latthc\\'S v. Hardv, 420 F .2d 607, 612 (D.C. Cir. 1969). 

. 180 These reports are readily available, and reiiance on a subpoena duces tecum usually 
lS unnecessary. 

181 In most cases the tr:msfcr recommendation will be based upon the prisoner's 
assaultive or destructive behavior in prison. Access to counseling and disciplinary re
pons, jf need be by discovery process, is imponant. 

A vailabilicy of independent psychiatric assistance for indigent prisoners is prob
lematical. H O\vcver, if by statute or constitutional requirement counsel is provided in 
these cases, sec notes IH-60 supra, it would seem that the right to cffecti\"e legal assistance 
may well include acces5 to independent psychiatric help in the preparation of the case. 
See Proctor v. Harris. 413 F.2d 383, 389 (D.C. Cir. 1969) (Ila1.elon, C.J., concurring); 
\Vhalcm v. United Stares, 346 F.2d 812, 823 (D.C. Cir. 1965) (Bazelon, C.J., dis
scmingJ. 

1s2 See gcncr.illy Cohen, Function of the Attorney and the C011m1itr11e11.t of tbe 
Mentally IIJ, 44 TrJCAS L. RP.v. 424,441 (1966). 
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Right to Treatment and Periodic Review 

Prisoner-transferees should be entitled to the same rights to trcatn1ent 
and periodic review as are other involuntary patients.183 ~fhus, an attor
ney whose client has been transferred from prison to a hospital should 
work to ensure that he receives proper medical attention in an appro
priate therapeutic setting and subject to regular rcevaluation.184 Fulfill
ment of this obligation will entail ongoing dialogue ,vith hospital offi
cials and perhaps exertion of pressure through habeas corpus litigation 
or comparable legal process. 

The right to treatment in the "least restrictive alternative," to which 
civilly comn1itted patients are entitled, is difficult to establish for 
prisoner-transferees.185 However, if a prisoner-patient had previously 
been confined under minimum security or in a trustee's status, there is 
no apparent reason for denying him the privileges and freed oms he en
joyed in prison. To do so, ,vithout independent medical justification, 
'-''Ould appear to raise substantial due process and equal protection ques
tions.186 

It is particularly important that prisoner-patients receive regular at
tention from counsel vvhile hospitalized. Apart from the fact that treat
ment conditions in mental facilities are often not the best and that the 
hospital milieu may be less satisfactory than prison would have been 
( especially in the case of a nearly healthy prisoner-transferee), 187 an in
mate may not receive credit for release purposes for good time served 
,vhilc hospitalized.188 These clients need regular attention from counsel 
to ensure that their rights to treatment, revie,v and release from custody, 
when eligible, are protected. 

1sa Matthews v. Hardy, 420 F.2d 607, 612 (D.C. Cir. 1969), cert. denied, 379 U.S. 
1010 (1970); see Rouse v. Cameron, 373 F.2d 451, 454 (D.C. Cir. 1966). 

184 See notes 142-54 supra and accompanying text. 

185 Cf. Covington v. Harris, 419 F.2d 617 (D.C. Cir. 1969), where the court asserted: 
"[T] he principle of the least restrictive alternative consistent with the legitimate pur
poses of a commitment inheres in the very nature of civil commitment .... " Id. at 623. 

136 See notes 144-45 and 170 supra. 

187 See United States ex rel. Schuster v. Herold, 410 F.2d 1071, 1078 (2d Cir. 1969), 
indicating that the "physical, emotional and general mental agony" a near healthy 
patient encounters in a New York institution, when combined with the frequent 
suggestions that he is actually insane, may cause a deterioration of his mental condition. 

188 The time in custody of the hospital should and normally does count against the 
prison sentence, as it does ia the District of Columbia. But meritorious ("good") 
time is not credited against the sentence "served" by federal prisoners. The federal 
prisoner is confined "until the maximum sentence, without deduction for good time 
or commutation of sentence, shall have been served." 18 U.S.C. § 4247 (1970). 
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Right to Release 

F eturn to prison. ()rdinarily ,vhcn a patient regains his health 
and or no longer poses a threat to his o\\'n or the prison's safety, his 
rccurn to the prison will be effected by ndministratiYe action. Because 
he js going b:ick to custody rather than being rclc.1scd, there is neither 
authorit) nor reason to require another judici;.11 he,uing to detennine 
\\ hct her ht h~1s actuallv been restored to health.109 

P.zrule. It may be that the prisoner's right to parole ,vill ripen 
,vhile he is confined in the hospital, in which case counsel should make 
every effort to assert that right. If the inn1ate has recovered sufficiently 
for rck lSl'. into the comm unit _v, perhaps under continued outpatient 
supervision, his case should be presented to the parole board in that 
context. In preparation for the parole hearing, counsel should develop 
a community-based plan for release ,vhich ,vill both appeal to his client 
and pro,·e satisfactory to the parole board. On the other hand, if the 
pris0ncr-p:1tient remains grossly ill (psychotic), a civil con1mitmcnt op
tion can be presented to the parole board in order to transfer hin1 to a 
more an1enable hospital setting.190 

The prisoner-patient's participation in the parole hearing can mean 
the difference benveen the success and failure of his petition and should 
be pursued. In the District of Columbia, as in other jurisdictions follovv
ing similar procedures, his participation can be obtained in practice 
only upon certification from hospital authorities that he is competent 
to do so. Counsel should therefore "vork with hospital adn1inistrators to 
obtain this required certification in order to insure the presence of his 
client at the hearing. 

Expir,1tion of sentence. If a prisoner-patient's sentence termi
nates ,vhile he is hospitalized, institution authorities n1ust either release 
him or move for civil commitment. 191 Upon the expiration of a paticn,'s 

IS!> If the prisoner feels rhat he is not ready to go back, he can challenge his recon
finement in pri.,on by habeas corpus and attempt to prove by a preponderance of the 
evidence rhe illegal (cruel and unuc:;ual punic;hmcnt) nature of his prison detention. 

19/J 1 he right of a prisoner-transferee to be civilly committed, absent parole hoard 
intervention, has vet to be established. There seems to be no theoretical rra<on for 
not permitting it: In thoc:;e cases, particularly where the patient seems clearly "in
cnmper cnt u, scn·e a sentence" (that is, he is so ill as not to be able to withstand 
confinement in :1 prison setting), an<l it can be established that his treatment prognosis 
would he enhanced by transfer to a ci\ ii ward (or hospital), a triple-pronged argument 
baseJ on cruel and 11nmual punic;hmenr, clue process (right to trearment), and equal 
protection con,;i<lcralions \\'Oulcl seem to be compelling. 

191 See Baxtrom v. Herold, 383 U.S. 109 (1966), where the Conrt hel<l that a prisoner 
dccbred mentally ill during impri onmcnt was entitled to the same procedures for 
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sentence in the federal system, authorities normally turn hirn over to 
the appropriate state agency for con1n1itn1ent if they think h1; remains 
in need of involuntary hospirnlizarion.192 

If con1mitn1ent is sought, counsel ,vill be appointed for the prisoner
patient. The attorney should pursue the course previously outlined for 
representation at post-acquittal con1n1itn1ent hearings in the prcpar3tion 
c.1nd presentation of his client's case.193 l\1ost i1nportantly, the attorney 
should take pains to prepare a sound program for con1n1nn~t:· pbce
ment. In particular, he should seek psychiatric and social ,vork 3ssist
ance in determining an appropriate outpatient treatment plan and in 
securing housing, en1ployment and, where necessary, temporary ,vcl
fare or public assistance benefits for the patient. 

Coda 

The Djstrict of Colun1bia Public Defender Service recently inter
vened in behalf of a prisoner-transferee (l\1ary S.) \vho 3 0 years ago 
had been convicted of killing her husband in a marital dispute. She 
became psychotic in prison son1e years after conviction, and ,vas trans
ferred to Saint Elizabeths. A fe,v tin1es during the course of her 2 5-
year hospitalization she ,vas given parole consideration in order that 
she could be civilly committed, but her petitions ,vere rejected. The 
reason for the denial of parole is unclear, but it appeared that the parole 
officials may have been unsure of their authority to condition parole on 
a civil commitn1ent. 

Upon final c01npletion of the 111aximum 30-year sentence, and \\7ith 
no credit for good tin1e served, the hospital authorities moved to com
mit her civilly. As a result of intervention by the Public Defender, she 
was finally released to return to her mother in Alabama. But for the 
physical presence at the hospital of Public Def ender la\vyers, the pa
tient might ,vell have faced the prospect of further (probably life) con
finement at Saint Elizabeths.194 

the determination of his dangerousness to society as others who were ciYilly com
mitted if he was to be confined after the expiration of his sentence. 

192 See 18 U.S.C. § 4243 (1970). But see 18 U.S.C. § 4247 (1970) which provides 
an alternative federal commitment procedure if suitable state arrangements are not 
otherwise available. 

193 See notes 126-39 supra and accompanying text. 

194 The institutional presence of lawyers giving criminally-committed patients legal 
assistance is, to the author's knowledge, peculiar to the District of Columbia. There 
are, however, a few other programs throughout the country in which cii1il patients 
are given on-site legal assistance, most notably the New York .Mental Hca1th Information 
Service Project. 
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1l1c prcdica111cnt of lary S. is not atypical. Nor are the inequities 
,vhich befell hrr unlike those ,vhich beset all mental hospital p,1ticnts 
,vho lack ongoing legal rcprcscnc~tion, no matter ,vhat ,vas the b:1sis of 
their commitment. l~hc ph>·sical presence of attorneys in public mental 
institutions is urgently needed ;1nd should be 111andatcd by Ia,v-if not 
statutorily, then as a matter of constitutional right-lest basic rights of 
patients bt ovcrlookcd.19~ 

1us Cf. Simpson v. United States, 436 F.2d 162, 166-69 (D.C. Cir. 1970). 



PRETRIAL MENTAL EXAl\IINATIONS: COl\lPELLED 
COOPERATION AND THE FIFTH Al\1ENDl\IENT 

STEVEN L. LEFELT* 

INTRODUCTION 

In 1965 a legal comn1entator asked if the result in a Colorado Supre1ne 
Court case, Frencb v. District Court,1 forecast the "death knell for pre
trial mental examinations." !! The court in French held that a crin1inal 
defendant's privilege against self-incrimination \vould be violated if he 
were compelled to cooperate in a pretrial mental examination on penalty 
of forfeiting his insanity defense.3 

Fear for the demise of the state-ordered exan1ination was short-lived." 
Frencb, the first successful fifth an1endment attack on con1pclled n1ental 
examinations/ has found lin1ited application probably because of the 
stringent penalty imposed; nan1ely, the complete forfeiture of the in
sanity defense. 6 \Vithin two years of French, the Supreme Court of 

• A.B., 1962, Rutgers University; J.D., 1965, Rutgers University; Assistant Di1ecror, 
New Jersey Institute for Continuing Legal Education. Member of the New Jersey Bar. 

The author wishes to thank Patricia N. Gillman, David C. Kane, \Villiam i\l. Hannay 
and i\1ichael \V. Straight for their assistance in the preparation and writing of this 
article. 

1153 Colo. JO, 384 P.2d 268 (1963). 
2 Danforth, Death Knell of Pre-Trial M ental Exa111i11ations? Prh:ilege Against Self

l11crimi11otion, 19 RUTGERS L. REv. 489 (1965). 
8 153 Colo. at 14, 384 P.2d at 270. The court indicated, however, that such com

pulsion may be allowed if the defendant's rights are protected by a bifurcated trial. 
Id. See notes 148-69 infra and accompanying text. 

4 Danforth, mpra nore 2, at 492. For other analyses of the privilege against self
incriminarion as it applies to pretrial mental examinations see, e.g., Note, Requiring a 
Criminal Defendant to Submit to a Government Psycbiatric Examination: An /111:asion 
of the Privi'cge Agaim t Self-/11criminatio11, 83 HARV. L. REv. 648 (1970); Nore, Pre-Trial 
Psychiatric Examination: A Conflict lV it!:, the Pri-uilege Against Self-Incrimination?, 
20 SvR,\CUSE L. REV. 738 (I 969); Note, At ental Exmnination of D ef en dams lV/Jo Plead 
Insanity: Problems of Self-Incrimination, 40 TEi\1P. L.Q. 366 (1967); Comment, Changing 
Standards for Compulsory A[ emal Ex,;111i11atiom, 1969 \Vis. L. REv. 270 (1969); Com
ment, Compulsory Memal Examinations and tbe Privilege Agaimt Self-Incrimination, 
1964 \N1s. L. REv. 671 (1964); Note, 19 CASE W. RES. L. REv. 382 (1968). S ee 
generally Note, Pre-Trial A!cntal ExamiJJation and Coum;itment: Some Procedural 
Problems m tbe District of Columbia, 51 GEo. L.J. 143 (1962). 

5 An earlier case, People v. Dickerson, 164 I\Iich. 148, 129 N.\V. 199 (1910), in 
effect, invalidated compelled mental examinations, but not on fifth amendment grounds. 
The court applied the separation of powers principle, and held that the preparation 
of the case, including the securing of all witnesses, was the duty of the prosecuting 
attorney (rhe executive branch) and not the judiciary. Id. at 153, 129 N.\V. at 201. 

6 Only n,vo cases have echoed the Co1orado court's decision that the fifth amendment 
prohibits the state from compelling full cooperation at a pretrial psychiatric exami-

[ 43 I ] 
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Ne,v J crscy in State :1• lJ ·hit.lo~:.· ~1ffinned the traditional doctrine that 
compelled mental examinations do not of themsch·cs violate the accused's 
fifth amenchnen~ rights. ~ lost rcccntl:, the~ "'c,v York Court of .\ppeals 
in Lee ~:. Cuunty Court has suppu1tcd the H ~ hit/or(.,:,,1 decision. .. 1cver
tht·lcss, the issue remains a deeply cu11lroversinl one which carries serious 
implications for rhc future of the .\rneric.m ~ysrcm of criminal justice. 

l 'his discussion ,vill reexamine the applic.1bilit)' of the fifth amendment 
privilege ag:1inst self-incrirnin3tion to compelled pretrial mcnc1l cxarn
inations, seek to refute the conclusions dr~nn1 by the TV hitloir and Lee 

nation: Sr:ue ,·. Olson, 2~4 i\linn. 225, 143 . 1 ."·.2d 69 (1966); Shepard v. Bowe, 250 
Ore. 288, 442 P.2d 238 (1968). There arc other cases which suggest that the defendant 
may remain mute during a courr ordered pre-trial mental examination. E.g., Hunt v. 
State, 2-tH \b, 217, 27 So. 2d 186 (1946); Stc\\ard v. Superior Court, 94 .Ariz. 279,383 
P.2d 191 (1963); People v. Strong, 114 Cal. App. 522, 300 P. 84 (1931); Pl0p1e v. 
\\'ax, 7, Ill. App. 2d 163,220 ~.L2d 600 (1966); Stare v. Genna, 163 La. 701,112 So. 
655, cert. dtni.:d, 275 U.S. 522 (1927); Commonwealth v. ,\1usro, 348 Pa. 300, 35 A.2d 
307 (19-H) , Stare v. 1\lycrs, 220 S.C. 309, 67 S.E.2<l 506 (1951); Srnte v. Eastwood 
73 Vr. 20,, 50 A. 1077 (1901); Seate v. Huson, 73 \Vash. 2d 660, 440 P.2d 1c 2 (1968), 
cert. denied, 393 U.S. 1096 (1969). However, in some of these cases the defendant 
voluntarily spoke to the court-appointed psychiatrist and therefore the question of 
compelled cooperation was not directly raised. E.g., Hunt v. State. supra; People 
v. Strong. supr,1; State v. Genna, suprn; State v. Easrwood, supra. And en:n in those 
c'.lses where the defendant did not speak, the courts did not deal with the specific 
question of compelled cooperation. See, e.g., Steward \'. Superior Court, supra (the 
court was concerned \Vith its power to order an exam rather than its ability to compel 
the defendant to testify); Peop!e v. \Vax, supra (no state attempt to compel co
operation); State v. l\lyers, supra (the court would not define the limits of the 
examination); State Y. Huson, supra (the court \\as primarily concerned with the 
propriety of in-court comment upon the defendant's refusal to speak). 

The majority of cases that haYe confronted the issue of compulsion since the French 
decision have held that the defendant must cooperate. See, e.g., United States v. 
Baird, 414- F.2<l 700 (2d Cir. 1969), cert. de11ied, 396 U.S. 1005 0970); United States v. 
~!bright, 388 F.2d 719 (4th Cir. 1968); Parkin v. State, 238 So. 2d 817 (Fla. 1970), 
cert. d t:·, ied, 401 U.S. 974 (1971); People v. 1\1artin, 26 l\,tich. App. 467, 182 N.W.2d 
741 (1970); People v. Early, 25 Mich. App. 363, 181 N.W.2d 586 (1970); State v. 
\Vhiclow, 45 N.J. 3, 210 A.2d 763 (1965); Lee v. County Court, 27 N.Y.2d 432, 267 

·.E.2d 452. 318 N.Y.S.2d 705, cert. denied, 404 U.S. 823 (1971). 
fEdiror', Note. As of December 20, 1971, one more jurisdiction had reaffirmed the 

fifth amendment right of a defendant not to answer incriminating questions posed 
to him at a pretri:il psychiatric examination. Commonwealth v. Pomponi, 10 CrL 2 ~H 

(Pa. Dec. 20. 197 l) .] 

7 45 N.J. ~. 210 A .2d 7t53 (1965). 

s 27 ~.Y.2<l ,n2, 2t57 N.F.2d 452, 318 N.Y.S.2d 705, cert. denied, 404 U.S. 823 (1971). 
The New York Court of Appeals held that the privilege against self-incrimination is 
waiH d ,, hf'n the defendant pleads insanir~· and that the defendant has no constitutional 
right to refo~e ro participate in the c~.:unination. Refocal to submit would rc•·ult in 
the court's c.:xclusion of the clcfcndanr'c: p,:,ychiatric testimony. The cm1rt did permit 
both rhc <lcfen e cnun<;c) and rhe di~trict attorney to be present at the examination as 
observers. 
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courts and urge a sharp departure fron1 the present judicial course to 
protect both the rights of the defendant and society at large. 

The f ollo\ving hypothetic.11 clearly illustrates the problc1n and should 
serve to place this discussion in a 1norc i1n1nediatc perspective. The de
fendant is indicted on a charge of first degree n1urder. I le pkads both 
not guilty and not guilty by reason of insanity. The trial judge, ac the 
prosecution's request, orders the defendant to coopu ace ,vith a st~1te
appointed psychiatrist. I-le is told that the testi1nony of his o,vn expert 
\\·ill be excluded if he refuses to cooperate. At the trial, the srnte psy
chiatrist testifies regarding the intervie\VS and repeats staten1ents 1nade 
to hin1 by the def end ant about the crime. The defense attorney objects 
to the adn1ission of these staten1ents. The trial court instructs the jury 
to disregard the psychiatrist's testin1ony on the question of guilt. 1~he 
. . 
Jury convicts. 

Here, in brief, is the crux of the issue. Certainly, under our systen1 
of law, the defendant n1ay deny his guilt and place the full burden of 
proof upon the state to pro\"e the clen1ents of the crime beyond a rea
sonable doubt. In addition, the def endanr n1ay plead insanity as a de
f cnsc, be it under the 1ll'N agbten,9 irresistible in1pulse,10 Durba1n11 or 
other rule. Unquestionably, the defendant n1ay assert both defenses 
simultaneously, saying in effect: "I didn't do it, but if I did I ,vas insane." 
Ho,vever, numerous difficulties are present in this situation, and it is no 
mere speculation of acade1nic civil-libertarianism to suggest that the 
defendant in this hypothetical has been con1pelled to make testi1nonal 
disclosures against hin1self ,vhich have been aired before a jury deciding 
his guilt or innocence. 

If the defendant had only pleaded not guilty, there ,vould have been 
no n1andatory examination by a psychiatrist and, if there had been, any 
statements made to such a psychiatrist ,vould haYe been inadmissible as 
hearsay. On the other hand, if the defendant had pleaded only not guilty 
by reason of insanity, the question of guilt for the commission of crim
inal acts ,vould be irrelevant and only his sanity ,vould be at issue. In 
this latter case, there \vould be no impermissible self-incrimination at
tached to conversations ,vith a state-appointed psychiatrist. N everthe-

9 8 Eng. Rep. 718 (1843). Under this test the accused escapes punishment if he 
cannot distinguish between right and wrong. 

10 In order to be termed irresistible, this impulse must be one which overrides the 
reason and judgment and obliterates the sense of right and wrong to the extent 
that the accused is deprived of the power to choose between right and wrong. See 
Durham v. United States, 2 l+ F.2d 862, 873 (D.C. Cir. 1954). 

11 Jd. at 874-75 ("an accused is not criminally responsible if his unla\\·ful act was the 
product of a mental disease or defect."). 



434 [Vol. IO: 431 

kss. ,vhen the rwo pleas arc combined, the possibility of serious infringe
n1cnc of the <lcf endanc 's fifth an1cndn1ent rig hes cannot be ignored. 

Co:MPELLED PRE I RIAL . h ·N rAL Ex.\:i\11:--lAl IONS AND THE PRI\ILEGE 

1\G.\I:\SI SELF-lNCRI\IINATION 

~fhc fifth arncn<lmcnt of the United States Constitution protects de
f cndants in criminal trials from being compelled to test1f y against thcn1-
sel vcs. 1

:.i T radicionally it has provided a s.1fegu:1rd for anyone ,vho has 
reason to believe that a con1pelled disclosure could incriminate him.18 

This privilege, ho,vcvcr, does not guarantee to the accused an ~ bsolute 
right to remain uncooperati,·e in the trial process. 

Real versus testinzoni,1/ evidence. In defining the lin1its of the 
defendant's cooperation, the United States Supreme Court has differen
tiated testimona1 evidence, ,vhich is protected by the fifth :.1n1endn1cnt, 
from "real" or physical evidence, ,vhich is not.14 Recent case hnv15 has 
sanctioned the use of the accused's body as a source of evidence as long 
as he is not being forced, per se, to "speak his guilt." 16 Thus the state 
can, ,virhout infringing the defendant's fifth amendment rights, compel 
fingerprinting,17 photographing,18 blood tests,19 and participation in a 

12 ''! To person ... shall be compelled in any criminal case to be a wimess against 
himself. ... " U.S. Coxsr. amend. V. 

13 E.g., California v. Byers, 402 U.S. 424 (1971). The right to claim the priYilege 
may be asserted by any natural cirizen who can demonstrate that the compelled 
disclosures will themselves confront him with a "real and appreciable" as opposed 
ro an "imaginary and unsubstantial" risk of self-incrimination. Id. at 437. See United 
States v. Sullivan, 274 U.S. 259 (1927); Brown v. v\Talker, 161 U.S. 591 (1896). 

14 "The distinction ~vhich has emerged ... is that the pri,·ilege is a bar against com
pelling 'communications' or 'testimony,' but that compulsion which makes a suspect 
or accused the source of 'real or physical' evidence does not violate [ the privilege 
against self-incrimination]." Schmerbcr v. California, 384 U.S. 757, 764 (1966). More 
recently, in Unircd States v. \Vadc, 388 U.S. 218, 222 (1967), the Court stated that 
a defendant may be compelled to exhibit physical characteristics although he may 
not be compelled ro di,close his knowledge on a particular topic. 

15 Sec, e ~-, Gilbert v. C:alifornia, 388 U.S. 263 (1967); United States v. \Vadc, 388 U.S. 
218 (1967); Schmerber v. California, 384 U.S. 757 (1966). 

IS United States v. \Vadc, 388 U.S. 218, 222-23 (1966). See Holt v. United States, 
218 U.S. 245, 252-53 (1910) cited in Schmerber v. California, 384 U.S. 757, 763 (1966): 

[T)hc prohibition of compelling a man in a criminal court to be \l,:irness 
against himself is a prohibition of the use of physical or moral compulsion 
to extort communications from him, not an exclusion of his body as evi
dence when it may be material. The objection in principle would forbid a 
jury to look at a prisoner and compare his features with a photograph in 
proof. 

17 See, e.g., United States v. Serao, 367 F.2d H7 (2d Cir. 1966); United States v. 
Kelly, 55 F.2d 67 (2d Cir. 1932); O'Halloran v. Rundle, 266 F. Supp. 173 (E.D. 
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lineup.20 1-he "real" evidence category has been enlarged beyond sin1ple 
exhibition of the defendant's body to include his active cooperation, 
such as speaking for identification purposes,21 giving ,vriting samples/>2 
dressing in garments related to the crin1c23 and, 1nost recently, identify
ing himself as being at the scene of an accident.24 

Extending this line of reasoning, some cases have classified responses 
made by a defendant to psychiatrists during pretrial mental exa1nina
tions25 as "real" evidence26 on the theory that they merely represent 
"the exhibition of a part of the body, i.e., the mind." 27 

Waiver. The Supreme Court has repeatedly stated that a de
fendant can waive his fifth amendment privilege.28 I-Io,vever, the Court 
until quite recently has been increasingly protective of a defendant's 
right to be safeguarded against involuntary relinquishment of this priv-

Pa.) aff'd, 384 F.2d 997 (3d Cir. 1967) cert. denied, 393 U.S. 860 (1968). See also Annot., 
28 AL.R.2d 1115 (1953). 

18 See, e.g., Shaffer v. United States, 24 App. D.C. 417, 425 (1904); 8 J. ,v,c~rnRE, 
EvrnENCE § 2265, at 387-89 (l\1cNaughton ed. 1961). Cf. Annot., 39 A.L.RJd 1000 
(1971) (suggestiveness of photographic identification); Annot., 30 A.L.RJd 908 (1970) 
(admissibility of mugshots). 

19 See Schmerber v. California, 384 U.S. 757 (1966); Virgin Islands v. \Vashington, 
301 F. Supp. 246 (D. St. Croix 1969). See also Annot., 87 A.L.R.2d 370 (1963) (blood 
tests to determine liquor in system); Annot., 46 A .L.R.2d 1000 (1956) (blood group
ing tests). 

20 See, e.g., United States v. \Vade, 388 U.S. 218 (1967); Caldwell v. United Stat~ 
338 F.2d 385 (8th Cir. 1964), cert. denied, 380 U.S. 984 (1965). 

21 See, e.g., United States v. \Vade, 388 U.S. 218 (1967); United States v. Hutto, 
393 F.2d 783 (4th Cir. 1968); Simms v. State, 4 l\1d. App. 160, 242 A.2d 185 (1968). 
See also Annot., 24 A.L.R.3d 1261 (1969) (voic~prints). 

22 See, e.g., Gilbert v. California, 388 U.S. 263 (l 967); United States v. Doe, 4-05 
F.2d 436 (2d Cir. 1968). 

23 See, e.g., Holt v. United States, 218 U.S. 245 (1910); United States v. Evam, 359 
F.2d 776 (3d Cir.), cert. denied, 385 U.S. 863 (1966); Morris v. State, 184 So. 2d 199 
(Fla. App. 1966). See a1so Annot., 18 A.L.R.2d 796 (1951). 

~-! California v. Byers, 402 U.S. 424 (1971). 
25 These responses are categorized as objective data not offered for the truth of 

the matters contained in the statements, and they have then been admitted at trial 
as non-hearsay statements. See cases cited note 26 infrn; C . .McCoRMicK, r.,·rnE~CE 
§ 225 (1954); 5 J. \VIG:\10RE, EnoENCE § 1361 (3d ed. 1940); l\lorgan, Hearsay Da11gers 
and tbe Application of tbe Hearsay Concept, 62 HARV. L. REv. 177 (1948). 

26 United States v. ,vciscr, 428 F.2d 932, 936 (2d Cir. 1969); United States v. Baird, 
-H4 F.2d 700, 708-09 (2d Cir. 1969). 

21 Lee v. County Court, 27 N.Y.2d 432, 439, 267 N.E.2d 452, 456, 318 T.Y.S.~d 
705, 710, cert. denied, 40-+ U.S. 823 (1971), citing Danforth, supra note 2, at 493. The 
Lee court criticizes this theory. See note 126 infra and accompanying text. 

28 E.g., .Miranda v. Arizona, 384 U.S. 436, 475 (1966); Malloy v. Hogan, 378 U.S. 
1, 7 (1964); Bram v. United States, 168 U.S. 532, 549 (1897); Brown v. \Valker, 161 

U.S. 591, 597 (1896). 
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ilcgc. In Jtiranda "'· Ati-::ona,20 the Court established a strict standard 
for decern1inin(T volunr.1r\r consent. ·oring the existence of subtle fonns 

b - ~ 
of coercion that n1itrht nrisc durina custodv, the Court held that a :::, ::, . 
"knowing- .md intelligent ,v.1i\ er" is the m.1ncbtory prerequisite for any 
relinquishment of the pri\·ilegc against self-incrimination.= 0 

In rdcr to circunn cnt the prohibitions uf this pri\·ikgc against sclf
incriminarion, courts L1ced ,vith an insanity def cnsc have applied gen
eral theories of implicd31 and corn,tructive w~1i\·er.:-1:.! ~!any h,nc implied 
:1 relinquishment ,vherc the record sho\\·s no evidence of overt coer
cion, 33 and the defendant appears to h,l\·e offered no ob jecti()n to sub
mittina to the cxarnination.31 Onlv a f cw courts have considcred/1

G and 
~ . 

even fewer h~n·e f ound,3u a requirement that Hiranda. warnings37 be 

29 384 U.S. 436 (1966) . 

30 Id. at 4H. 
31 An implied ,,. aivcr is found by the court where the aces of the defendant indi

cate that he had intended to waive his fifth amendment privilege. SLe cases collected 
in notes 33 & H inf r.i. 

32 The court will impose a constructive ,vaiver where the assertion of the fifth 
amendment pri\ ilege \\ ill create an unfair situation vis a vis the prosecution at trial. 
See cases collected in notes 39-43 infra. 

33 E.g., farly v. Tinsley, 286 F.2d 1 (10th Cir. 1960); H unt v. State, 248 Ala. 217, 
~- Sn. 2d 186 (1946); People v. Bundy, 168 Cal. 777, 145 P. 537 (1914); rarly v. 
Pcople, 14~ Colo. 462, 352 P.2d 112 (1960); Commonwealth v. Di Sta'iio, 29~ Mass. 
273, 1 ~.E.2d 189 (1936); \Vehenkel v. State, 116 Neb. 493,218 T.\V. 137 (1928); 
State v. Spangler, 92 \Vash. 636, 159 P. 810 (1916); State v. Riggles, 76 \Vyo. 1, 298 
P.2d 3·W (1956). 

31 fouquet~c v. Bernard, 198 F.2d 860 (9th Cir. 1952); Clements v. State, 213 Ark. 
460, 210 S.\V.2d 912 (1948); People v. Stenns, 18 Mich. App. 28, 170 N.\V.2d 499 
(1969); \\'c:henkel ,·. State, 116 Neb. 493, 218 N.\V. 137 (1928); State v. Grayson, 
239 ·.c. 453, 80 S.E.2d 387 (1954); State V. 

1 elson, 162 Ore. 430, 92 P.2d 182 (1939); 
Commonwealth v. Butler, 405 Pa. 36, 173 A.2d 468 (1961). 

3;; See R mer v. United States, 411 F.2d 30 (9th Cir. 1969) ( Hiranda warnini:rs not 
required at p1eni:1l ment;1I exams); People v. Stevens, 18 1\lich. App. 28, 170 :'\'.\\ .. 2<l 
499 (1969) (Miranda warnings not required where defendant requested examination). 
See a/SQ P~ople ,. C.m ia, 268 Cal. App. 2rt 712, 74 Cal. Rprr. 103 (1969) (\firwd,1 
inapplicab'c to medical examination required by narcotics commitment statute); 
\ld)on< 111gh ,. S·,irc, 25J i\lcl. 547, 253 \.2d 517 (1969) (Miranda warnings in dcfccri,·e 
delinquent..:\' pmcecdings arc nor necessary); Stare ex rel. Fulton v. Scheetz, 166 '\'.\\'.2d 
874 <Towa I 9fi9) (.Mirand,1 warnings not re(]uirecl in sexual psychopath proceeding,;;). 

36 See e;cnerally People v. Bckscl, 125 Ill. App. 2d 322, 261 N.E.2d 40 (19"'0) (re
quiring .Mirand,i warnings at in-custody psychiatric examinations under the Scxuallv 
Dangerous Pcr-,or1-, Act); accord People v. Potter, 85 Ill. App. 2d 151, 228 N.E.2d 2·ll 
(1967). 

37 To insure rhat the accused fully understands the meaning of his waiver, Afiranda 
requires tha he "must he warned prior to any questioning that he has the ri~ht to 
remain silent, that anything he says may be used against him in a court of Ia,;, that 
he has the righr to the presence of an attorney, :rnd that if he cannot afford an 
attorney. one ,, ill be appointed for him prior to any C)Uestioning if he so desires." 
384- U.S. at 4i9. 



1972] Col\1PELLED CooPERATION 437 

given before the pretrial mental exan1in:.1tion. Even the failure, in these 
circumstances, to advise the defendant of the consequences of his actions 
has been held not to affect the \·oluntarincss of his \Vaivcr.38 

Other courts construe a \vaiver of the fifth an1end111ent privilege 
where the defendant asserts the insanity def ensc::s9 or places resrununy on 
his insanity into evidcnce.40 \Vhcre the accused has raised the insanity 
defense, cooperated with his O\Vn psychiatrists, but ref used to cooperate 
\Vith state psychiatrists atte111pting to examine hin1, these courts h·1ve 
in1posed a ,vaiver to prevent hin1 from hiding behind the pri\'ilege.41 Rea
soning that the state's rebuttal ,vould be difficult or impossible unless 
reasonable access \vere allo\ved to defendant's inf orn1ation, they have 
looked to equity to est op the defendant f ron1 asserting the privilege. 42 

Jurisdictions ,vhich in1pose a \vaiver of the privilege in such cases <lo 
not deny the possibility of incrimination, but reason that the sure 's need 
for the psychiatric infonnation ounveighs the presence of con1pulsion.43 

l\1ost states provide statutory authorization for pretrial mental cxam
inations.44 The content of these statutes varies regarding the applicability 

38See People v. Bundy, 168 Cal. 777, 145 P. 537 (1914); \,Vehenl{el v. State, 116 
Neb. 493, 218 N.W. 137 (1928); State v. \Vhite, 113 \Vash. 416, 194 P. 390 (1920). 
See also People v. Ranes, 13 l\1ich. App. 182, 163 N.\V.2d 807 (1968) (the court 
found that the defendant was aware of his right to be silent and waived it). 

39 E.g., State v. Swinburne, 324 S.\V.2d 746 (l\lo. 1959); Seate v. Cochran, 356 Mo. 
778, 203 S.\V.2d 707 (1947); State v. Petty, 32 Nev. 384, 108 P. 934 (1910) (dicta) 
(physical examination to determine sadistic insanity); State v. Myers, 220 S.C. 309, 
67 S.E.2d 506 (1951). 

40 E.g., United States v. Baird, 414 F.2d 700 (2d Cir. 1969); Alexander v. United 
States, 380 F.2d 33 (8th Cir. 1967); Pope v . United States, 372 F.2d 710 (8th Cir. 
1967); People v. Whitmore, 251 Cal. App. 2d 359, 59 Cal. Rptr. 411 (1967). 

41 E.g., Alexander v. United States, 380 F.2d 33 (8th Cir. 1967); Pope v. United 
States, 372 F.2d 710 (8th Cir. 1967); Early v. People, 142 Colo. 462, 352 P.2d 112 
(1960); State v. Mulrine, 55 Del. 65, 183 A.2d 831 (1962); State v. Cerar, 60 Utah 
208, 207 P. 597 (1922). 

42 See United States v. Baird, 414 F.2d 700 (2d Cir. 1969) (the introduction of expert 
psychiatric testimony by the defense estopped objections to similar evidence introduced 
by the prosecution). 

43 The courts have used various approaches in denying the accused his fifth amend
ment priYilege in a pretrial mental examination. E.g., United States v. Baird, 4 I 4 F.2d 
700, 710 (2d Cir. 1969) (furthers the interest of justice); Alexander v. United States, 
380 F.2d 33, 39 (8th Cir. 1967) (prevents the vio!ation of judicial common sense); 
Battle v. Cameron, 260 F. Supp. 804, 806 (D.D.C. 1966) (prevents a travesty of 
justice). · 

H The statutes are directed tO\vard the defendant's mental condition at two distinct 
times. The first group inquires into his competency to stand trial. See ALA. CoDE tit. 
15, § 426 (1958) . ARIZ. REV. STAT. AN~. § 13-1621 (1956); COLO. REV. STAT. ANN. 
§ 39-8-6 (Supp. 1969); CoNN. GEN. STAT. ANN. § 54-40 (Supp. 1965); FLA. STAT. ANN. 
§ 1.210 (a) (1968); HAWAII REv. STAT. § 711-91 (1968); IDAHO CODE § 18-406 (Supp. 
1971); ILL. STAT. ANN. ch. 38, § 104-2 (1970); I ND. ANN. STAT. § 9 1706a (Supp. 
1970); KA~. STAT. ANN. § 62 1531 (1964); KY. R. CRrM. P. 8.06 (1969); LA. CooE 
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of the statutc,4:; the period of commitment for the exan1ination,46 the 
availability co the accused uf the psychi:1tric rcport,4

; the rcqui1 en1ents of 

CRrM . P . 643 \ \ csr. 1967 ) ; \l.!-•. RE\', S 1A r. A:-.·~. tit. 15, § 101 tSupp. 1970-7 I), \1o. ANN. 

CoD arc. 59 § 23 (Supp. 1970 ) ~ \IA~S. GE:-.. LAws A~N. ch. 123, § 15 (Supp. 1972); l\11cH. 
Co~1P. LA\\.'S A~K. § 767.27(a) (1968); .\lo. STAL A:--N. § 552.020 (Supp. 1971); 
Mo~--:r. REv. Coots Ai--'S. § 95-505 k)(3) (1969); Nrn. Ri:v. S1Ar. ~ 29-1823 (Supp. 
1969); EV. Ju:\'. S1,H. ~ 178.460(c) (1967); ~.H. R1::v. STAT. A~N. ch. 135.17 
(Supp. 1<r 2) ; N.J. S1\T .. \-.:~. § 2-\:163-2 (1953); ~.\1. STAT. A:i-;:-.. j 41-13-3.1 
(Supp. 1971); N.Y. CooE CR1~1. P. § 730.30 (~kKinney Supp. 1971); N.C. GEN. STAT. 
§ 1-2- 91 (Supp. 1971 ) ; °'D. C1,T. Cooc § 22-20-01 (Supp. 1971); OHIO Ri:;v. CouE 
A:-.-N. ~ 2945.40 (1964); OKLA. Sr.\T. A~N. tit. 22, § 1171 (Supp. 1971); ORE. Rev. 
STAT.§ 136.150 (1963); PA. STAT. ANN. tit. 19, § 1382 (1%4); R.I. GEN. LAWS ANN. 

§ 26-4--3 (1968); S.C. Coo£§ 32-969 (Supp. 1971); S.O. Co~tP. LA\\S ANN.§ 23-381 
(196- ) ; Tr::-:~. Cooi:: A:s.:-.. § 33-513 (5) (1955); TE.X. Rrv. C1v. STAT. ANN. art. 46.02 § 2 
(f)(l) (Supp. 1971); UTAH Cooi:: A'"·§ 77-48-1 (1953); VT. SrAr. A:i-;1'. rit. 13, § 4803 
( 1959 ; YA. CooE ANN. § 19.1-227 (Supp. 1971); \\'is. STAT. ANN. § 971.14 (1971); 

\V\o. Sn.r. A:s:s. ~ 7-2-H (Supp. 1971). fhe orher srarurc:s inquire into the defendant's 
sanity at the time the offense w:i.s committed. See, e.g., ALA. Coo£ tir. 15, § 425 (1958); 
ARK. S1AT. AN"l. § 43-1301-02 (1964); C.-\L. PrNAL Cooe § 1027 (\\'est 1970); Cmo. 
Rn. Snr..-\:--;-...§ 39-8- t (Supp. 1965); FLA. R. CRIM. P. 1.2l0(b), (c) (1967); JoAHO 
CooE ~ 18-210 (Supp. 1971); LA. REV. STAT.§ 15:211 (1967); ~1£. REv. STAT. ANN. tit. 
15, § 101 (Supp. 19i0-71); l\fo. AN:-i. CooE art. 59 § 25 (Supp. 1970); MASS. GEN. LAWS 

A-:-.~. ch. 123, § 15 (Supp. 1972); l\1o. STAT. ANN. § 552.030 (1) (Supp. 1971); .\1o,r. 
REv. CooF. .\'-.:'-;". § 95-505 (c) (4) (1969); 1Ev. RFv. STAT. § 178.460(a) (1968); N.J. 
REv. Sru. A"'"· § 2A: ltiJ -2 ( l 953); N./\1. STAT. A,x. § 41 13-3.2 (Supp. 1969); 
N.D. CE~,. CooE § 29 20-03 (1960); S.D. CoMP. LAWS § 23-37-2 (1967); TEX. 

STAT. A~N. art. 46.02 (f) (1) (Supp. 1971); UTAH Coo£ ANN. § 77-24-17 (1953); 
\'1. Snr. A:--:-.. tit. 13, § 4821 (Supp. 1971); \VYo. STAT. A1'N. § 7-241 (Supp. 1971). 

4:; ln some states pretrial mental examinations apply to any crime. E.g., ARK. 

Sr\T. A:-::.. ~ 43-1301 (1964); Co1.0. Rr.v. STAT. Ar--N. § 39-8-1, 2 (1963); f\1o. ANN. 
Coo£ art. 59, § 23 (Supp. 1970). In other states they are utilized only when a felony 
is involved. E.~., Ar.,. CoDE tit. 15, § 426 (1958); HAWAII REV. ST.\T. tit. 37, § 711-91 
(1968) ; ~.C. Gt'-:. Sr.\T. § 122-91 (1964). Some states require an examination in any 
case \\here the dcfcn<l:i.nt may be insane. E.g., \Vyo. STAT. Ax~.§ 7-241 (Supp. 1971). 

46 Under many of the .statutes the permissible length of the actual commitment 
.arics. E.g , Coto. RH. ST . .\T. AN"'I'. § 39-8 2( I) (Supp. 1967) (such time as the 
court rn:n: direct); Hrn',\II Rc.v. SnT. tit. 17 § 711 -91 (1<'68) (10 davs or until exam 
is oYcr ) :,:'\.lf. RF.v. SnT. :\;s-N. ~ 135.17 (Supp. 1971) (such time a; the court may 
direct); \-T. Snr . . \:-o:. tir. 13, § 4822 (Supp. 1971) ((0 days or longer if the cou;t 
decides it is ncccss:1ry); \VYo. Sr.\T. :\N'-.. § 7-241 (Supp. 1971) (lca,·es the exact 
length nf the commitment to the examining institution's staff, provided it dors nnt 
exceed rite orde r of the court); A LT ~ looF.r. Pf"' ,r. Conr, § 4.05 (Proposed Official 
Draft. l?li2 ) (,;o da~·s or lonaer if rhe court determines that it is necessary). f\hny 
of the other sr:1tes ~ct a statutory limit to the length of commitment. F,.g., ,\ RK SnT. 
AN-.. § •n - 1rn1 (1964) (one month); f\fo. :'\-:--N. Com: :lrt. 59, § 26 (Surp. 1971) (60 
da r ,; ): N.Y CnnE CRIM. P. § no20 ( !\kKinney 1971) (not to exceed 60 days); 
S.C row· \)II; . ~ 32-rO (Supp. 1971) 00 da~·s). . 

'7 Several <;tatcs sprcifically prO\·idc that the psychiatric report ic; a,·ailJhlc to the 
1?<.:f cr dant. F, ~-, ALA. Cmn-: tit. 15, \ 425 (19~8) (in capital offenses); I J ,w \II RFv. 
ST\T. tit. n. ~ 711-91 (1968); i\hc;,;. GF-..;. LAW<; Am,. ch. 121. ~ J5(cl) (Sunn. 1972): Mo. 

STAT. i\ NN. § sn.mo (S11pp. 1971), N.Y. Coor. Cn"t. P. ~ 730.~0 (~le Kinney 1971); 
VT. SrAr. ANN. rir. 13. \ 4823fh) (S11pr. 1971); \Vrs. STAT. AN,.§ 971.16 (1971); 
\\1-ro. Snr. A~N. S 7-241 (Supp. 1971); ALT Moor.L Pr.~AL CooE § 4.05(3)(e) 
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notice to the court in raising the insanity defcnsc,48 ~nd the use of the 
accused's state111ents at trial. 19 Although nun1cruus constitutional chal
lenges have been le\·clcd at the validity of these provisions, courts have 
routinely upheld the111.50 In those jurisdictions Licking specific legisla
tion, pern1ission to administer a psychiatric examination has f requcnd) 
been granted by court ordcr.:,1 rfhe po\ver to grant such an order has 
rarely been dcnied.52 Because the 1najority of courts, \vhcn confronted 
with the question of ,vhcther to c01npel a pretrial psychiatric intervie,v, 
have used a rationale similar to that in Sta.te v. lV bitlo,..LL', the logic of 
that case should be closely reexamined. 

THE TV bit/ow RATION ALE 

Johnny \Vhitlo,v, indicted for n1t11der, entered a plea of not guilty 
by reason of insanity and ,v~s examined by his o,vn psychiatrist. Over 

(Proposed Official Draft, 1962). l'dost other statures do not deny access to the de
fendant, but merely omit any reference to the defendants discovery rights. 

48 If advance notice of intention to present psychiatric c\'idcnce is not gi,·cn, the 
state '"ill be given a continuance. E.g., J\lo. ANN. STAL § 552.030(2) (Supp. 1971); 
MoITT. REY. CODE A~N. § 95-503 (1969); VA. CoDE A--:-.:-.. § 19.1-227.1 (Supp. 1971); 
\Vis. ST1\T. ANN. § 971.16(3) (1971) (provides for cooperation with the State under 
penalty of exclusion of defense testimony). 

49 Some of the statutes specifically limit the admissibility of the defendant's state
ments t0 the issue of insanity. E.g., CoLo. REV. STAT. § 39-8-2 (5) (b) (Supp. 1965); 
ILL. A-..;N. STAT. ch. 38, § 104-2(d) (1970); J\lo. ANN. STAT. § 552.030(6) (Supp. 1971); 
TEx. CooE CmM. P. art. 46.02 § 2 (f) ( 4) (1966); VT. STAT. Ar-.N. tit. 13 § 4823 (c) 
(Supp. 1971) ( provides that defendant's statements cannot be used for impeachment 
purposes). Other statutes declare that confessions made during the examination are 
inadmissible. E.g., i\Io:s:T. REY. CooE A;'<N. § 95-509 (1969); :\1Ass. GFN. LAWS ANN. 

ch. 2 33, § 23B (Supp. 19i2); ALI 1\loDEL PENAL CooE § 4.09 (Proposed Official Draft, 
1962). 

50 E.g., Annot., 32 A.L.R.2d 4H (1953) (Yalidiry of statutes prm·iding for pretrial 
mental examinations); \Vyrner v. People, 114 Co'o. 43, 48, 160 P.2d 987, 990 (1945). 
J\,1c\~cigh , .. State, 73 So. 2d 694, 697 (Fla.), appeal dismissed, 348 U.S. 885 (1954); 
Noe1ke v. State, 2H Ind. 427, 434-35, 15 :"\.E.2d 950, 95 3-54 (1938); Commonwealth 
\'. Disrnsio, 294- i\lass. 273, 283, 1 N.E.2d 189, 195 (1936); Jessner v. State, 202 \Vis. 
184-. 187, 2H N.\V. 634,636 (1930). 

61 See United States v. Bohle, 445 F.2d 54, 66 (7th Cir. 1971) (the court has the 
inherent power to require a pretrial mental examination); accord United States v. 
Baird, 414 f.2d 700, 709 (2d Cir. 1969); United Scates v. Albright, 388 F.2d 719, 722 
(4th Cir. 1968). See also \Vinn v. United Stares, 270 F.2d 326, 328 (D.C. Cir. 1959) 
(expanding a statute permitting mental examination to determine competency to in
clude examinations to determine mental state at time of offense); People v. \Vax, 75 
Jll. App. 2d 163, 177, 220 ~.E.2d 600, 608 (1966); People v. Manin, 26 Mich. App. 
467, 470, 182 N.\V.2d 741, 744 (1970); State "· \Vhitlow, 45 N.J. 3, 8-10, 210 A.2d 
763 (1965). 

52 See Steward v. Superior Court, 94 Ariz. 279, 383 P.2d 191 (1963) (the court 
does not possess inherent power to compel a pretrial mental examination); accord 
State v. Olc:on. 274 M inn. 225, 143 N.\V.2d 69 (1966); cf. Green v. State, 222 Ark. 
308, 259 S.\V.2d 142 (1953) (court refused to expand a statutory mandate to include 
an additional exam). 
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defense objection, the trial court granted a prosecution request for ex
arnination of the defendant by a Seate expert. .Although he con1plied 
\Vith the order, the defendant appealed, contending that the psychiatrist 
should be able to obsen e the defendant but should not be allo,vcd to 
question him on matters relating to the alleged crime. To cornpd an
swers t , such questions, defense counsel claimed, would infringe \ \'hit
lu,\ ·s fifth amend1rn;nt pri, ilcgc against self-incrimination. 

1·he l ~ cw J crscy Supreme Conn rejected this constitutional argu1nent 
and upheld an order requiring a defendant "ho pleads not guilty by 
reason of insanity to submit to a psrchiatric examination and to ~,nswer 
all questions deen1ed csc..cnrial by the State's psychiatrist to enable him 
co form an opinion on insanity.:;3 The court further held that any 
statements relating to the alleged offense could be presented in court 
by the psychiatrist if he rcEcd on them in forming his expert opinion 
on the insanity issue_:;-1 

In an attempt to insure that only proper use \Vcmld be made of the 
dcfcnd.1I1t's statements, the court directed that the State psychiatrist's 
cxamirn1tion be used by the prosecution only if the accused raised the 
defense of insanity at the trial and if his o"'n psychiatrist's testi1nony 
were prcsented.55 The prosecution ,v:.1s also forbidden to use the psy
chiatrist's report as a basis for further investigation or preparation for 
trial except on the insanity issue.u0 

63 Stace v. \Vhiclow, 45 N.J. 3, JO, 210 A.2d 763, 766 (1965). B1,t see Shephard v. Bowe, 
2~0 O re. 288, 442 P.2d 238 (1968) (court denied State psychiatrist power to ask 
accused about crime). 

54 45 N.J. at 16, 210 A.2d at 770. For discussion of in-court comment upon rhe 
refusal to cooperate, sec note l 08 infra and accompanying text. 

:;s 45 :--.·.]. at 29, 210 A.2d at 777. 
56 Id. Accord, State v. Obstein, 52 N.J. 516, 531, 247 A.2d 5, 13 (1968) (dictum); 

Lee v. County Court, 27 N.Y.2d 432, 442, 267 N.E.2d 452, 457, 318 N.Y.S.2d 705, 
713 ( 1971) (dicta), cert. denied, 404 U.S. 823 (1971). Cf. Shepard v. Bowe, 250 Ore. 
288, 293-94, 442 P.2d 238, 241 (1968), where the po'>sibility of presenting the prosecu
tion "ith leads contributed to the court's refusal to allow the psychiatrist to question 
the defendant about the facts surrounding the crime. State v. Whitlow, 45 N.J. 3, 
27-~8. 210 A.2d 763, 776 (1965), permits counsel to be present at the psvchiatric 
examination \vhere the psychiatrists have no objection; accord, United States v. 
Albright, 388 F.2d 719, 726 (4th Cir. 1968); People v. Early, 25 i\1ich. App. 363, 367, 
181 N.\V.2d 586, 588 (1970). United States v. Bohle, 445 F.2d 54, 67 (7th Cir. 1971), 
found the question of counsel's presence to be within the sound discretion of the 
trial judge. In re Spencer, 63 Cal. 2d 400, 412-13, 406 P.2d 33, 41-42, 46 Cal. Rptr. 
753, 761 -62 ( 1965), found no constitutional right to counsel at a pretrial mental 
examirrntion. Cf. United States ex rel. \Vax v. Pate, 409 F.2d 498 (7th Cir. 1969), 
holding that a pc;ychiarric examination was not a critical stage within the meaning of 
United States v. \Vade, 388 U.S. 218 (1967). But see Lee v. County Court, 27 N.Y.2d 
432, 267 :--..r.r•.2d 452, 318 N.Y.S.2d 705, cert. denied, 404 U.S. 823 (1971) (defense 
counsel has a rirrht to be present ac; an observer and the prosecutor could be present 
\vhcn the defendant exercised this right). 
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The lV bitlow court reached its conclusion by: ( 1) balancing the 
competing interests involved; (2) labeling rhe def cndant's srarc1ncnts 
to the psychiatrist non-testin1onial and the ref ore non-incri111inating; and 
( 3) insisting that the def endanc>s privilege against sclf-incrin1in:1tion 
would be adequately protected by limiting the jury's use of the C\ idence 
presented solely to the question of insanity. 

In resolving the constitutional arguments raised by the def cndant, 
the N e,v Jersey court en1phasized the need for a "proper babnce'' be
t\vecn the competing interests of the state and the individual.57 This 
balance, although not expressly defined by the court, \veighed the stare's 
interest in seeing that crin1inals did not escape punishn1ent by falsely 
raising the insanity defense against the defendant's privilege against self
incrimination. The result reached by the court reflects more of a zealous 
concern for the prosecution's task in meeting its burden of proof than 
for the defendant's constitutional rights.58 

The court first takes as an unquestioned assun1ption that expert 111edi
cal opinion is essential to the state's preparation of its case, and then 
boldly states that, unless expert testi1nony \Vere made available to the 
prosecution, the defendant's insanity defense ,:vould be "invulnrr~ble." 69 

In holding that the scope of the state psychiatrist's questioning n1ay 
include the facts of the alleged crin1e, the court insists that "discussion 

~ 

about the offense benveen the doctors and the accused is regarded by 
them as relevant, helpful and in most cases necessary to a professional 
determination of his sanity." 60 The court therefore proposes a fairness 

57 45 N.J. 3, 11, 210 A.2d 763, 767. J.-Vbitlow's balancing test evolved into a theory 
of constructive '\Vaiver and was recently applied in Lee v. County Court, 27 N.Y.2d 
432, -Hl, 267 N.E.2d 452, 457, 318 N.Y.S.2d 705, 712, cert. de11ied, 404 U.S. 823 (1971'. 
For criticism of this balance theory see note 84 infra and accompanying text. 

58 "To allow the accused to obtain his own expert, and after a private and un
limited conference \vith him and examination by him, to plead insanity, and then 
put forward the privilege against self-incrimination and to frustrate like actidties 
by the prosecution is to balance the competing interest unfairly and disproponionatcly 
against tbe public." 45 N.J. 3, 11, 210 A.2d 763, 767 (1965) [emphasis added). 

The opinion in Lee v. County Court reflects a similar concern for the Government's 
task: "[ A] defendant who proffers an insanity defense may [ not] hide behind that 
defense because of his prfrilege and thereby make the People's burden of proving 
sanity insurmountable." 27 N.Y.2d 432, 440, 267 N.E.2d 452, 456, 318 N.Y.S.2d 705, 
711, ct!rt. de·,icd, 404 'C.S. 823 (1971) quoting from People v. DiPiazza, 24 N.Y.2d 
342, 352, 248 N.E.2d 412, 418, 300 N.Y.S.2d 545, 553 (1969). The Lee coun held 
that once the defendant has raised the insanity defense, he may be compelled to 
speak with the State's psychiatrists and "he may not complain that his pri,·ilcge 
2gainst self-incrimination ... was violated." 27 .Y.2d at 440, 267 N.E.2d at 456, 318 
N.Y.S.2d at 711. 

69 45 T.J. at 10, 210 A.2d at 767. See notes 85-97 infra and accompanying text. 
60 45 N.J. at 17, 210 A.2d at 771. See also United States v. Baird, 414 F.2d 700 (2d Cir. 

1969), cert. denied, 396 U.S. 1005 (1970): "The statements which the defendant 
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doctrine of reciprocal rrcannenr, requiring that both prosecution and 
def cnse psychiatrists be permitted tu ask the same questions of the ac
cused and to off er the same range of c\·idcnce for their condusions, 
limited onlv by the virtually indefinable need to relate this information . . . 
to the opinion they have f ormed.61 And in order to enforce this doctrine, 
the c J U rt announced that tu the extent the def end ant is un"·illing to 
cooper~uc \virh the state, his u,vn psychiatrist's testimony ,vill be lim
ited or barrcd.0

'.! 

Throughout its argument, the TV hitlo'i.:J court consistently interprets 
the fifth amendment through rhe application of its o,vn definitions of 
con1pulsion and testin1ony. In this ,vay the court in1plicitly transforms 
,vhat ·would appear inescapably to be compulsion into constructive 
,vaiver, and the defend,1nt's statements into mere verbal acts. By simply 
asserting that the defendant's responses to the prosecution's psychiatrists 
are non-testimonial, the court neatly disposes of the self-incrin1ination 
problem. 

According to the court, the accused's "\Vords lose their dictionary 
n1caning and become merely "yerbal acts, circumstantial evidence for 
or against the claim of insanity" 03 "\vhen repeated by the psychiatrist 
in court as the basis for his conclusion. These staten1ents become 
,(object-like factors" "\vhich are used to indicate mental illness ~nd are, 
therefore, not protected by the fifth amendment privilege against self
incrimination.64 

makes to the psychiatrist may be as vital for diagnosis as an x-ray or a blood test 
may be to a physician in another context. ... " Id. at 709. 

61 45 N.J. at 19-20, 210 A.2d at 772. 
62 " [DJ efendant should be informed that at the trial the hearsay objection will be 

applied to exclude any history or statements as to the crime or otherwise furnished 
by him co his psychiatrists during their interview and examination unless and until 
the same cooperation is given to the State's examiners." 45 N.J. at 25, 210 A.2d at 
774-75. Cf. LelJnd v. Oregon, 343 U.S. 790 (1952). See also Kr:ish, TJ.,e Durham Rule 
and Judicial Ad11iinistration of the Jma11ity Defense in the District of Columbia, 70 
YALE L.J. 905, 920 (1961); Note, Pre-Trial Memal E:raminmion and Commitment: 
Some Procedural Problems in tbe District of Columbia, 51 Gro. L.J. 143, 154 (1962). 

6, -f5 N.J. at 19, 2IO A.2d at 771. See notes 121-26 infra, and accompan~ ing text. 
6.t \Vhile not specifically stated by the lVbit!ow court. other cases ha\'e reac;oned 

that bec.1usc these incriminating statements are being used by the state psychiarist 
to establi,;h sanity rather Lhan to prove guilt, they arc in thi'i context non-incriminating. 
This logic supports the rule in most courts-the Whitlow court included-that the 
doctor's testimony ic; admi,;siblc only on the insanity issue and not on guilt. Seate v. 
\Vhitl<>w, 45 N.J. at 26, 210 A.2d at 775 (1965). See, e.g., Edmonds v. Cnired States, 
260 f.2d 4i4 (O.C. Cir. 1958); 13:irtlc v, Cameron, 260 F. Supp. 804 (D.D.C 1966); 
Tf:111 v. St.1tc. 209 Ark. 180, 189 S.\V,2d 917 (1945); People v. \Villiams, ~8 111. 2d 
115, 230 N.E.2d 224 (1967)~ People v. Krauser, 315 Ill. 485, 146 N.E. 593 (1925); 

State v. Hathaway. 161 J\fe. 255,211 A.2cl 558 (1965); People v. Early, 25 l\1ich. App. 
363, 181 N.\V.2d 586 (1970); People v. Ranes, 13 Mich. App. 182, 163 N.W.2d 807 
(I 968); State v. Miner, 258 A.2d 815 (Vt. l 9ti9). 
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The court seems to recognize that the def end ant's ans\vers to a state 
psychiatrist might create risks of prejudice in the trial on the 1ncrits, but 
confidently asserts that such prejudice ,vill be n1inin1ized by the use 
of limiting instructions to the jury. Disn1issing increasing skepticism 
towards the jury,s ability to apply psychiatric testimony only to the 
issue of insanity and not to that of guilt, the court arbitrarily finds itself 
duty bound to "accept, as we 1nust, the fact that jurors can and do obey 
the court's restrictive instructions \Vith respect to such evidence.

1

' 
65 

THE SuPREi\1E CouRT AND THE SELF-lNCRL'.\1INATIO~ CLAUSE: 

RECENT DECISIONS 

As startling as the logic of lV hitlow n1ay appear in vie,v of the strong 
protection traditionally accorded the fifth amendn1ent,66 it is not incon
ceivable that the United States Supren1e Court n1ight support the conclu
sions reached by the New Jersey court. Not unlike the characters in 
Levvis Carroll's Alice in W onderland,61 courts have been kno,vn to 
make words mean what they say they mean rather than \Vhat they do 
mean. Three recent Supreme Court cases suggest such a trend. 

In Willianzs v. Florida,68 the Court found the cooperation of a cri1ninal 
defendant to be a question of "tin1ing" and held that "demanding a choice 
between complete silence and presenting a defense [in this case an alibi] 
has never been thought an invasion of the privilege against self-incrin1-
ination." 69 The petitioner in TVillia111s ,vas challenging the use of a 
Florida rule of criminal procedure requiring an accused to disclose to 
the prosecution before trial the names of alibi \Vitnesses whom he intended 
to call, under penalty of exclusion of his alibi defense at trial.70 Speaking 
for the majority, i\1r. Justice \\1hite explained that such a rule did no 
more than "accelerate the timing of [defendant's] disclosure, forcing 
him to divulge at an earlier date information that the petitioner from the 
beginning planned to divulge at trial." 71 Using language distinctly rem-

65 45 N.J. at 22-23, 210 A.2d at 773 (emphasis added). For a discussion of the 
criticism surrounding the use of limiting instructions, see notes 127-146 infra and 
accompany text. 

66 See, e.g., Leary v. United States, 395 U.S. 6 (1969); Gardner v. Broderick, 392 
U.S. 273 (1968); Haynes v. United States, 390 U.S. 85 (1968); Grosso v. United 
States, 390 U.S. 62 (1968); Marchetti v. United States, 390 U.S. 39 (1968); Garriry v. 
New Jersey, 385 U.S. 493 (1967); In re Gault, 387 U.S. 1 (1967); Miranda v. Ari{ona, 
384 U.S. 436 (1966); Alberston v. SubYersive Activities Control Board, 382 U.S. 70 
(1965); l\1urphy v. vVaterfront Comm'n, 378 U.S. 52 (1964); lvfalloy v. Hogan, 378 
U .S. 1 (1964). 

67 L. CARROLL, ALICE'S ADVENTURES lN WONDERLAND (1865). 
68 399 U .s. 78 (1969). 
69 Id. at 84. 
10 Id. at 80. 
n Id. at 85. 
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iniscent uf 1 r 1-·itloi.:.:·) fairness doctrine, the Court indic,1tc:d its decided 
prc:f ercnce for a s111oothly iuncrioning trial.i'.! Little exten!:>ion of the 
1 i · il!ianzs hohling is necessary for the Court to require an accused ,vho 
plans to off er ps) chiatric e, idcnce uf his insanity at trial to gi, e the 
~r.itc i11fo1111.1rion on chis ~ubjcct at an earlier point in the procecdings.73 

Sin1ilarly, the Cuun 's emphasis on "neutral" inf urmation in Calif orni..1 
v. Byersi4 could \\'ell be applied to the mental tx~11nin:1rion situJtion so 
as to define aw~1y the tL~timunial nature of dcfcndant's statements. Until 
l 971, an individu:11 could assert his right to renuin silent whcne, er, f rum 
his point of view, a real danger of self-incri1nination could result f rum 
his yielding to the stare 's dcnund for information. Ho,ve\·cr, in R ye,-s a 
sharply divided Court upheld a California muror ,·chicle statute requir
ing a motorist to stop after an accident and to furnish his nan1e and 
addrcss.75 In a pluraiiry opinion, f uur justices found that the accused 
had no claim to the fifth amendn1ent privilege because " [ ij n order to 
invoke the privilege it is necessary to sho,v that the compelled disclosures 
\Vill thcmseh'cs confront the claimant ,vich 'substantial hazards of self
incrin1ination.' '' 76 The Court thereby held that the giving of one's 
name and address is "essentially a neutral act." 77 Ir is not in1possible that 
the Court, using the same logic, ,vould uphold a compulsory n1cntal 
examination on the grounds that a mental condition is a neutral fact and 
that the defendant's staten1ents to the psychiatrist do not then1schcs 
result in any substantial hazard of self-incrimination. 

Focusing on the purpose to be achieved by the examination rather than 
on che constitutionally infirm, but collateral e.ff ects of "·hat is in re;1.lity 
compelled testimony. the Court might easily achic,·e a result sin1ilar to 

72 "\ Ve find ample room in [ the adversary] system, at least as far as 'due process' 
is concerned, for the instant Florida rule, which is designed to enhance the search for 
truth in the criminal trial by insuring both the defendant and the State ample oppor
tunity to investigate certain facts crucial to the determination of guilt or innocence." 

Id. at 82. 
i3 An illustration of the circumstances under which the Court might apply lViiliam.1 

is offered by United States v. Baird, 414 F.2d 700 (2d Cir. 1969), cert. dc11ied, 396 
U.S. 1005 (1970). The defense urged that its psychiatrist's testimony, which included 
several self-serving statement~ made by the defendant, was admissible as real evidence 
outside the hearsay rule. However, the defense refused to cooperate with the State's 
psychiatrist, claiming that the defendant's privilege against self-incrimination would 
he violated. The court was unimpressed \Vith the defendant's distinctions and ruled 
rliat the same theory of evidence admissibility had to apply to both simations. Id. at 

709. 

7-i 402 U.S. 424 ( 1971 ) . 

75 /d. at 42fi. 

76 Id. :tt 429. 

11 Id. at 432. 
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that in its recent decision in Harris v. New York.78 The Court there 
permitted an illegally obtained confession to be introduced to irnpeach 
the defendant who had taken the witness stand,79 even though the con
fession was inadn1issible in the prosecution's case-in-chief and the 
Court's action was contrary to specific language in 1lliranda.80 Prior to 
Harris, the Court had clearly expressed its un,villingness to permit the 
introduction of evidence tainted by involuntariness on any thing but a 
collateral matter unrelated to the offense charged. As stated in TV alder 
v. United States,81 a defendant "must be free to deny all the elen1ents of 
the case against him ,vithout thereby giving leave to the Governn1ent 
to introduce by way of rebuttal evidence illegally secured by it and 
therefore not available for its case-in-chief." 

The fifth amendment, of course, mentions no exception for use in 
rebuttal or i1npeachment. Nevertheless, the Court in Harris ,veighed 
four elements in its decision to override the privilege: ( 1) the trust
worthiness and voluntariness of the statements; ( 2) the collateral pur
pose for which the statements were introduced; ( 3) the desirability of 
preventing perjured testimony; and ( 4) the continued discouragement 
of undesirable police practices. 

In a reversal of the A1iranda rationale, the n1ajority opinion seen1s to 
have attached more importance to assisting the jury in its search for 
truth than to insuring the proper pretrial administration of criminal 
justice. The Court explained: 

The impeachment process here undoubtedly proved a valuable aid to 
the jury in assessing the petitioner's credibility, and the benefits of 
this process should not be lost, in our view, because of the speculative 
possibility that impermissible police conduct ,vill be encouraged there
by. Assuming that the exclusionary rule has a deterrent effect upon 
proscribed police conduct, sufficient deterrence flo-ws ,vhen the evi-

1s401 U.S. 222 (1971). 

79 Id. at 225. 
so 384 U.S. 436 (1966). In that case the Court, while discussing the inadmissibility 

of exculpatory statements without the prior warnings, said: 
[S]tatcments merely intended to be exculpatory by the defendant are 
often used to impeach his testimony at trial or to demonstrate untruths 
in the statement given under interrogation and thus to prove guilt by 
implication. These statements are incriminating in any meaningful sense 
of the ,vord and may not be used without the full warnings and effective 
waiver required for any other statements. 

Id. at 477. In Harris, Chief Justice Burger insisted that the language \\'as dicta and not 
concrornng. 401 U.S. at 224. 

s1 347 U.S. 62, 65 (1954). 
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dcncc in question is made un~w:1ilaLle to the prosecution in its case
in-chief.82 

By resuicting the application of \J ira11d,1's c.xclusionary rule to the prose
cution's ca~c-in-chici, rhc Court directed attention away from the fbgrant 

abuse that the governmental rnachinery may inflict on an ~ndividual 
defendant and concentrated insrcad on rooting out perjurious conduct by 
an accused. 

\\ ith its emphasis on assisting the quest for truth, the holding in Harris 
suggests that the Court ,vould uphold the state>s interest in rebutting 
the defendant's insanity defense. Vnless fraud, force, coercion, decep
tion or duress is sho,vn, incriminating statements are normally trust
worthy.83 In the same manner that Harris forbids 1\Jiranda from shield
ing perjured testimony, Harris could prc\'ent the accused fr0111 presenting 
unchallenged a false or groundless defense by allo,ving the state not 
only to admit compelled disclosures but to con1pel the defendant's co
operation in the first instance. Such an extension of Harris, though 
conceivable, ,vould nonetheless be dangerous. 

A distaste for perjury is no proper reason to subvert the fifth amend
ment privilege against compelled testimonial self-incrin1ination. The 
possibility that a defendant may lie on the ,vitness stand at trial exists 
in every case. But for the state to require cooperation in custodial inter
rogation so that it may impeach a defendant who makes contradictory 
statements at trial goes far beyond a n1ere search for truth and treads 
dangerously close to destruction of 1\1.iranda's procedural safeguards. 
Despite the TV bitlow court's semantic juggling, it remains true that 
incriminating statements compelled under threat of court-imposed sanc
tions have been brought before a jury under the guise of rebuttal, and 
no amount of redefining can obscure the serious constitutional violation 
in such a procedure. 

THE CASE AGAINST TV hit low 

The TV /Jitlow decision purports to balance the state's interest in 
preventing criminals from falsely raising the insanity defense against an 
accused's fifth amendment right to remain silent. That a judicial policy 
judgment rather than a constitutional evaluation has been made is apparent 
from the description of the opposing interests. Society's interest \vill 
always ounvcigh that of a lone individual. But the so-called individual 

s2 401 U.S. at 225 (1971 ). 
83 See generally Note, Dcvdofm1C1Zts in the Law-Confessions, 79 HARV. L. REv. 935, 

954-84 (1966). 
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interest at stake here is not that of a single def end ant, but rather society's 
interest in creating the conditions necessary to rhe pursuit of ordered 
liberty. The fifth ainendn1ent privilege against sclf-incrirnination has 
been denominated the "nrninstay of our adversary syste1n. ,, t-

4 To pcnnit 
the state to violate an individual's prerogative of silence is to cransf orn1 
an adversary into an inquisitorial system of justice. 

It should be noted that the 1Vbitlow court relies on nvo questionable 
assumptions which distinctly favor the prosecution: ( 1) that the state's 
rebuttal of an insanity defense must 1ely prin1arily on the testi1nony of 
a psychiatric expert ,vho has intervie,ved the def endant;85 and ( 2) that 
the expert in most instances must of necessity question the accused on 
his version of the alleged crime in order to formulate his opinion on the 
insanity issue.86 

While the state's case would undeniably be aided by access to a psy
chiatric examination of the def endant,87 it is difficult to conclude that 
such information is mandatory to disprove insanity. Reliance on lay 
testimony,88 cross examination of defense ,vitnesses,89 and hypothetical 

84 l\1iranda v. Arizona, 384 U.S. 436, 440 (1966). 
85 45 N.J. at 10, 210 A.2d at 767 (1965). The court ~tates that when an accused 

raises the insanity defense, "obviously" expert testimony is necessary. It quickly 
brushes aside any alternative means of preparing the Government's case against insanity 
by asserting that "although Jay testimony as to insanity might be admissiule, it is un
likely in the extreme that exclusive reliance would ever be placed on it." By eliminating 
any alternative, the court is then able to conclude that the accused's case would be 
"invulnerable" if he wc:re not compeUed to participate in a pretrial psychiatric ex
amination. Id. 

86 Id. at 17, 210 A.2d at 771. See note 61 supra and accompanying text. 
87 See Krash, supra note 62, at 918: "[A] patient's refusal to speak co the psychiatrist 

may seriously impede a prompt and reliable diagnosis." 
88 Co111pare l\1ims v. United States, 375 F.2d 135 (5th Cir. 1967); Barclay v. United 

States, 323 F.2d 804 (D.C. Cir. 1963); People v. \Vax, 75 Ill. App. 2d 163, 220 1.E.2d 
600 (1966) (state prevailed even though it used lay testimony against the defend
ant's expert testimony) with Fielding v. United States, 251 F.2d 878 (D.C. Cir. 
1957) (state lost where only lay witnesses presented were the arresting officers). 
See James, Jurors' Evaluntion of Expert Psycbiatric Testimony, 21 Omo Sr. L.J. 
75, 95 (1960), which also casts doubt on the state's need for a personal psychiatric 
interview in order to win its case. In an experimental study invoh-ing 68 juries, 
the defense presented two experts \vho had examined the defendant while the state 
relied on lay testimony and on one expert who did not interview the accused. Only 
13 percent found the defendant not guilty by reason of insanity, while 16 percent did 
not re:ich a verdkt and 71 percent found the defendant sane. 

89 See, e.g., Mims v. United States, 375 F.2d 135, 143-46 (5th Cir. 1967). Expert 
opinion may be rebutted by showing inaccuracy or inadequacy of the factual assump
tions on which the opinion is based, or in the reasoning by ,vhich the expert progresses 
from his material to his conclusion; interest or bias of the expert; inconsistencies or con
tradictions in his testimony as to material matters; material Yariations between experts 
themselves; and defendant's lack of cooperation with the expert. See also Birdsell v. 
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questions to the state's own experts9
u has produced successful convic

tions. For example, in Barcia) ~·. United State:,..91 the Gon.:rmnent relied 
exclusi, cly on the testimony of 10 lay ,vitnesses who testified that they 
had observed nothing in the accu eel's conduct to suggest any mental 
disturb,mcc. 1 he jury rt?jccted the expert testimony off ercd by the 
defendant and brought in a verdict of gnilty.92 In J\1i7ns v. United 
States,93 rhe Go, ernn1enc provided no e:--. pert witness to rebut the evi
dence gi, en by the accused's psychiatrists but relied on ,veaknesses in 
the testimony of defendant's experts brought out in cross-examin:1tiun.94 

Indeed, nne noted jurist has suggested in Rollerson v. United States95 

that the prosecution relies too hea,·ily on expert testimony to the exclu
sion of alternative and equally pcrsu~1s1ve forms of cvidencc.1111 

1·he existence of the Barclay, /\1 hns, and Rollerson dccisinns ,vould 
seem to indicate that a Jcfc.:n<l~mt's insanity def cnse is not invulnerable, 
even ,virhout a state-conducted 1ncntal examination, as the l f '/Jitlow 
court nrnintains.0

i The real effect of denying the state access to the de
fendant for a mental cx,1mination would l>e to f orcc the prosecution to 
pro\ c its case for sanity and guilt \\·ithout the assistance of the accused
a not unreasonable burden in order to protect the fifth amendment priv
ilege .• \s the Luc Justice BLick pointedly noted in his dissent in TJTillia1ns 
v. Florida:0

j 

The defendant under our Constitution need not do anything at all 
to defend himself, and certainly he cannot be required to help 
convict himself. Rather he has an absolute, unqualified right to 
compel the State to investigate its own case, find its own witnessec;;, 
prove its own facts, and convince the jury through its own re
sources. Throughout the whole process the defendant has a funda
mental right to remain silent, in effect challenging the State to: 
''Prove it.'' 

United State, H6 f.2d 7i5, i81 (5th Cir.), cert. denied, 382 U.S. 963 (1965), where 
the court noted that a psychiatrist's opm1on can be discredited when based on a 
superficial examination. 

sos e, e. , . \skins v. United States, 231 F.2d 741 (D.C. Cir. 1956), noted m 
Flannc y. H eting t/Je lmanity De{1.;11se, 51 ]. CR1.:-.r. LC. & P.S. 309 (1960). 

01 323 f.2d 804 (D.C. Cir. 1963). 

92 Id. at 806. 

93 375 F.2d 135 (5th Cir. 1967). 
94 /d. at 145. 
95 ,43 F.2d 26?, 2i-f (D.C. Cir. 1964). 

96 /d. at 275. 
97 45 T.J. at 10, 210 \. .2d at 767 ( 1?65). 

98399 U.S. 78,112 (1909). Jw,ricc Rlack dissented without opinion in Harris v. New 
York, 401 U.S. 222 (1971). 
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The Whitlow holding has changed the state's burden into a command 
to the defendant: "You will help us pro Ye ir." 

Such a shift is intolerable. Not only n1ust the defendant under 
Whitlow cooperate with the State, he n1ust also discuss the facts of the 
crime, on the grounds that the State psychiatrist cannot othenvise form 
an opinion on the accused's sanity at the time of the alleged offen5e.H~ 
The Oregon Supre1ne Court, -which passed on this issue in Shepard v. 
Bowe,1°0 recognized that "it is difficult, at least in some cases, to arrive 
at a competent opinion on the n1ental state of the defendant if the de
fendant cannot be questioned about the alleged crime." 101 The court 
quite properly concluded, ho,vever, that the enf orcen1ent of the fifth 
amendment was more valuable and there£ ore refused to grant the state 
psychiatrist permission to discuss the alleged offense ,vith the accused.111

:! 

Such a restriction does not prevent the psychiatrist from f orn1ing an 
opinion on insanity. Like the prosecution's need for information to rebut 
the defense's claim of insanity, the psychiatrist's need for inf or111ation 
about the defendant can be n1et by a variety of alternative m·eans ,vhich 
would not involve con1pelling testimonial disclosures. Relevant data n1ay 
be drawn from a discussion of the defendant's background, an analysis 
of results from various standardized tests, or even from a "collateral 
study of those [persons] close to the subject." 103 The existence of these 
alternatives which have proved to be effective raises doubts as to the 
necessity for con1pelled 1nental examinations and undercuts the lVhitlow 
court's contention that the defendant must \vaive his fifth amendment 
privilege in asserting the insanity defense. 

lVhitlow tacitly, and Lee v. County Court expressly, hold that a de
fendant constructively waives his privilege against self-incrimination 
when he asserts the defense of not guilty by reason of insanity.104 Both 
cases in1pose a penalty on the accused if he refuses to submit to the state
ordered pretrial mental examination, 105 even though the fifth amend
ment guarantees a person the right to suffer no penalty for chasing to 

99 45 N.]. at 26, 210 A.2d at 7i5. 

100 250 Ore. 288,442 P.2d 238 (1968). 

101 Jd. at 294, 442 P.2d at 24-1. 

102 Id. 

103 Rollerson v . United States, 343 F.2d 269, 275 (D.C. Cir. 1964). 

104 State v. Whitlow, 45 N.J. 3, 16-22, 210 A.2d 763, 770-73 (1965); Lee v. County 
Court, 27 N.Y.2d 432, 441, 267 N .E .2d 452, 457, 318 N.Y.S.2d 705, 712, cert. de11ied, 
404 U.S. 823 (1971). 

105 State v. Whitlow, 45 N.J. 3, 26, 210 A.2d 763, 775 (1965); Lee v. County Cou~ 
27 N.Y.2d 432, 442, 267 N.E.2d 452, 457, 318 N.Y.S.2d 705, 713, cert. denied, 92 404 U.S. 
823 (1971). See notes 8 and 63 supra and accompanying text. 
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rernain silent.106 And, despite Griffin v. Calif orni,1, 107 ,vhich prohibits 
comment or instruction to the jury on the defendant's silence, the Lee 
court imposes an additional penalty on the defendant ,vho pleads insanity 
and then ref uses to cooperate in a state-conducted psychiatric cxarnina
cion b\? ailo\vin<r in-court tcstimonv or cmnrncnt on this refusal, lnscd 

• ~ ✓ 

on the theory that the failure to cooperate is itself relevant to the issue 
of sanity. 108 These penalties represt:nt precisely the sort of compulsion 
th:it the Supreme Court has in the past found constitutionally suspect, 
for they are clearly "the imposition of [a] sanction ,vhich 1nakes the 
assertion of the fifth an1end1nent 'costly.' n 109 

In addition, some courts have held that an accused has a constitutional 
right to plead the insanity defense based on the due process clause of the 
fifth amendment.110 Thus, to deny the defendant the opportunity to 
bring f onvard his o,vn psychiatric experts as punishment for refusing 

10s E.g., ~lalloy v. Hogan, 378 U.S. 1, 8 (196,). 

101 380 U.S. 609, 614 ( 1965). 

10s Lee v. County Court, 27 N.Y.2d 432, 442, 267 N.E.2d 452, 457, 318 N.Y .S.2d 
705, 71.3, ccn. denied, 404 U.S. 823 (1971). Accord State v. Obstein, 52 N.J. 516, 529, 
247 .\.2d 5, 12 (1968); State v. Huson, 73 \Vash. 2d 660, 667•68, 440 P.2d 192, 197-98 
(l 968), cert. denied, 393 U.S. 1096 ( 1969). Cf. Johnson v. People, - Colo. -, 470 
P.2d 37, 40 (1970), permitting a State psychiatrist to testify about the fact of de
fernfant's refusal to talk and the manner of the defendant's conduct while refusing 
to submit to examination. 

109 Griffin v. California, 380 U.S. 609, 614 (1965) (prohibiting prosecution comment 
or court instruction on defendant's refusal to testify at trial). For other cases in
volving such forbidden sanctions, see, e.g., Uniformed Sanitation /\fen's Ass'n v. Comm'r 
of Sanitation of the City of New York, 392 U.S. 280, 287 (1968) (public employees 
dismissed for refusal to testify); Gardner v. Broderick, 392 U.S. 273, 279 (1968) 
(policeman dismissed for refusal to waive immunity to which he was entitled); 
Spcvack v. Klein, 385 U.S. 511, 515 (1967) (lawyer threatened with disbarment for 
asserting fifth amendment privilege); Garrity v. New Jersey, 385 U.S. 493,500 (1967) 
(police officers forced to choose between waiving privilege and forfeiting office). 

110sec, e.g., Ingles v. People, 92 Colo. 518,522, 22 P.2d 1109, 1111 (1933); Sinclair 
v. State, 161 Miss. 142, 153, 132 So. 581, 582 (1931); State v. Strasburg, 60 Wash. 
106, 111-21, 110 P. 1010, 1021-24 (1910) (holds that the denial of the right to an 
insanity plea would abo violate the right to a jury trial). Cf. Pate v. Robinson, 383 
U.S. 3i 5. 385 (1966) holding that because of the evidence presented, failure to deter
mine defendant's mental competency to stand trial deprived him of his constitutional 
right to a fair trial. But see Parkin v. State, 238 So. 2d 817, 822 (Fla. 1970), cert. de11ied, 
40 l C .S. 97-l ( 1971), finding no constitutional right to an insanity plea, but only a 
right ~iven by statute. 

A It hough the defense of insanity cannot be statutorily prohibited, the Supreme 
Court has indicated a willingness to allow states to impose almost any rules they 
choose as to the burden of proof the defense must meet. See Leland v. Oregon, 343 
U.S. 790, 798 (1952), discussed note 116 infra. See f!.enerally Annot., 17 A.L.R.3d 146 
(l 968) (modern status of rules as to burden and sufficiency of proof of mental irre
spomibility in criminal cases). The federal circuit courts of appeal are divided on 
the test of insanity to apply in federal criminal cases. See l A.LR.Fed. 965 (1968). 



1972] Co.\1PELLED Coo PERA TION 451 

to cooperate with the prosecution \Vould set up the sort of tension 
between constitutional rights that the Court strongly condcinned in 
Sin11nons v. United Sta.tes.111 

Although A1cGautha v. C,1lifor11ia, ll:! J ecided in 1971, expressly re
jects the validity of the Si111JJ10ns "tension" rationalc, there re1nains nn1ch 
merit in the theory. In Shnn10ns, a defendant was held not ro have 
waived his privilege against self-incrin1ination by testifying in support 
of a n1otion to suppress evidence ob rained in violation of the f ourrb 
amendment. The Court there held that the tension created benveen 
these concurrent rights could not be used by the Go,·ernn1ent to the 
detrin1ent of the def endant.113 But in a case consolidated and decided 
jointly with McGaut/Jcr, Cranzpton v. Ohio, the dcfcndJnt \Vas tried in 
a unitary proceeding ,vhere guilt and punislunent ,vere sin1ult:.1neousl y 
determined by the jury. Arguing for a bifurcated trial, Cran1ptun rea
soned that in order to testify in 111itigation of punishment he ·would ha\·e 
to waive his fifth amendment privilege against self-incrimination; thus. 
he \Vas being unconstitutionally "co1npelled." 114 Rejecting this argu
ment, the Court con1pared Cnunpton's dilcn1n1a to that of any accused 
who must decide whether to take the stand in his O\Vll defense and 
thereby subject himself to cross-exan1ination or stand n1utc. Speaking 
for the majority, Justice Harlan said: ''The policies of the privilege 
... are ren1ote support for the proposition that defendants should be 
pern1itted to lin1it the effect of their evidence to the issue of punish
ment." 115 The A1cGautha Court \:vent on to emphasize that even 
though a defendant n1ay have nvo rights of constitutional din1ensions, 
the Constitution does not for bid requiring him to choose bet\\'Cen thern. 
The test the Court proposed is \Vhcther compelling the election impairs 
any of the policies behind the rights involved.116 

It is in1portant to note that the Court did not say that the Constitution 
requires such a choice in all circumstances. In a compelled mental exam
ination situation, the def end ant is faced ,vith either sacrificing his fifth ... 
an1cnd111ent protection or giving up his right to call expert \Vitnes1:;es.117 

111 390 U.S. 377 (1968). 
112 402 U.S. 183 (1971). 
na 390 U.S. 377, 394 (1968). 
114 402 U.S. 183, 210-11 (1971). 
n5 Id. at 214. 
116 Id. at 213. 
117 Preventing the defense psychiatrist from testifying may vio~ate the accused's sb.:th 

amendmcm "ri;ht to haYe compulrnry process for obtaining witneS\CS in his favor." 
Washington v. Texas, 388 U.S. 14, 23 (1967). A potential witncs.; can be prc,cnced 
from testifying if there is a testimonial privilege or non-arbitrary state rule on in
competency, but the state cannot other" ise prevent the defense from presenting 
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1~he choice here is nor !'luperficial or one generally faced by all crin1inal 
def cn<lants during a trial. 'The compulsion ro choose is state created and 
directed at a specific defendant ar a particular trial in a clear and obvious 
effort to force his unwilling pretri.11 testimony. Such tactics are not 
very far removed from an inquisitional trial procedure. The tension 
created. the ref ore, is one ,vhich rhrc:1tens the very core of the adversary 
systcn1 an I the privilege of the accuse:d to be f rce from self-incrin1ina
tion. Surely the Court in JllcG,mtba could not intend to sustain such a 
pracuce. 

In jurisJictions such as Oregon118 and the District of Colun1bia11
~ 

where the defendant is now required to prove affirmatively that he is 
insane, the absence of psychiatric testimony ,vould adversely affect his 
case.120 To deny a defendant the opportunity to present a fully effective 
case is, in substance, to deny him the right to present the defense at all. 
The significance of this line of argument seems to have been ignored 
by the court in TV hitlow, a fact ,vhich intin1ates that the New Jersey 
Supreme Court believed the public interest to be better served by achiev
ing convictions than by fully complying with the Constitution. 

The same failure fully to consider constitutional ramifications and 
respect them permeates the Whitlow court's discussion of the nature 

witnesses with testimony relevant and material to the defense. Id. at 23 & n.21. Cf. 
Braswell v. Florida, 400 U.S. 873 (1970) (Black, J., dissenting from denial of certiorari 
where the breach of a procedural ''witness rule" prevented the defense from present
ing a favorable witness). But see United States v. Baird, 414 F.2d 700, 714 (2d Cir. 
1969), cert. denied, 396 U.S. 1005 (1970) (the defense has no absolute right to present 
psychiatric testimony based on an interview between doctor and defendant). 

118 See Leland v. Oregon, 343 U.S. 790, 798 ( 1952) (holding constitutional ORE. 
REv. STAT. § 136.390 (1954) requiring a defendant to prove his insanity by a pre
ponderance of the evidence). 

119 See District of Columbia Court Reform and Criminal Procedure Act of 1970, 
S 207 (b), 84 Stat. 602 (1970): "No person accused of an offense shall be acquitted 
on the ground that he was insane at the time of its commission unless his insanity, 
regardless of who raises the issue, is affinnatively established by a preponderance of the 
evidence." 

120 But see United States v. Baird, 414 F.2d 700, 708 (2d Cir. 1969), cert. denied, 
396 U.S. 1005 (1970): 

It also should be pointed out that the exclusion of the testimony of the 
defense expert who had examined the accused subsequent to the offense 
in preparation for trial as a sanction because the accused refused to submit 
cooperatively to an examination by the Government's expert, would by 
no means bar the interposition of the defense of mental disease or defect. 
It would still be open to the accused ro present evidence of his own past 
behavior, of a family history of mental impairn1ent and other :elevanc 
circumstances of his Jjfe, and alienists would still be afforded an oppor
tunity on his behalf to give their opinions on his mental state or condition 
from hypothetical questions based on assumptions from evidence in the 
case. 
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of a defendant's statements to state psychiatrists. Insisting that such 
statements are merely "verbal acts," 1:!1 the court draws rhen1 under the 
"real" evidence exception to the fifth arncnd1ncnt testin1onial privilege. 
In so doing, the TVhitlo1v court chooses to overlook the vast difference 
between objective physiological 1neasuren1ents like fingerprints and 
highly subjective psychological measurements \vhich purport to interpret 
the accused's vvords and thoughts. So too, the fact is ignored that ,vhere 
the courts have pennitted the prosecution to use compelled physical 
evidence, they have surrounded the manner of its collection ,vith a set 
of stringently fashioned procedural requirements-both to protect the 
defendant and to insure reliability.122 

., 

One commentator has suggested that a "psychiatric exan1ination neces
sitates an inquiry into both the defendant's cognitive and volitional fac
ulties-something far different from asking the defendant to put on a 
coat or hat or to subn1it to a physical examination." 123 Further, it has 
been en1phasized that the success of the mental examination depends on 
a communication between subject and doctor.124 To refuse to recognize 
the testimonial nature of these communications would be to "ignore the 
problems by refusing to recognize the realities." 125 Even the Lee court 

12145 N.J. at 19, 210 A.2d at 771 (1965). See also United States v. Baird, 414 F.2d 
700, 709 (2d Cir. 1969), cert. denied, 396 U.S. 1005 (1970) (statements in a psychiatric 
interview deemed real evidence); notes 14-27 supra. 

122 T,Vhitlow will allow the psychiatrist to ask any question he deems necessary 
to enable him to form his opinion on insanity. See note 61 supra and accompanying 
text. In contrast to this vague standard, which purports to limit the numbers and 
kinds of incriminating statements that the jury will hear, are the newly developed 
Supreme Court prohibitions protecting the accused from improper, suggesrfre and 
prejudicial procedures during pretrial activities. In the line-up situation, for example, 
the witness is no longer permitted to see the def end ant in the custody of police 
agents prior to the proceeding, United States v. \Vade, 388 U.S. 218, 234 (1967), and 
the accused may not be denied the presence of his attorney at the line-up. Id. at 236. 
In addition, witnesses may not hear other witnesses make their identifications. Gilbert 
v. California, 388 U.S. 263 ( 1967). But the Court has noted that its prohibitions may 
be inapplicable in certain extreme situations. E.g., Stovall v. Denno, 388 U.S. 293 
(1967) ( one man line-up permitted because of the possibility of imminent death of 
the witness). See generally Annot., 39 AL.R.3d 487 (1971) (line-ups-suggestiveness). 
Photograph identification procedures are subject to similar strictures. The police may 
not display a single individual's photograph nor indicate that there is evidence that 
one of the persons pictured has committed the crime. Simmons v. United States, 390 
U.S. 377 (1968). See ge11erally Annot., 39 AL.R.3d 1000 (1971) (photographic 
identification-suggestiveness). --~ 

122 oce, Pre-Trial Afe11tal Examination and Co11rmit:me11t: Some Procedural Problems 
in the District of Columbia, 51 GEo. L.J. 143, 151 (1962). 

124 Id. 
125 Id. See also Note, A1e11tal Examinations of Defe11dants l-V!.Jo Plead Insanity: 

Problems of Self-Incrimination, 40 TEMP. L.Q. 366, 374 (1967), recommending that 
"testimonial" evidence be defined as "any communication derived from the def end-
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\\ as unable to accept such resrjn1ony as ''real'' evidence, explaining that 
"inasmuch as these responses arc relevant on a n1:1tcrial clc111cnt of the 
crin1e, mens rea, \\ c a1 e unable to ana[oo-izc them to rhc 1ncre exhibition 

0 

of defendant's bod)." i..:c By glossing L>\ er the serious constitutional 
questions inherent in compelled pretrial mental examinations, the l V bit
loiv court has cstabli hed a proce lural precedent so dangerous as to 
threaten the substance of the fifth amendment pri\ jlcge in all crirninal 
rri.1ls. 

\i\.hat the lJ1 hitlo,.'-1.1 ruling has <lone, in eff cct, is to pbcc bcf ore the 
jury a compelled confession \\'hich could neither have been obrnined 
nor admitted in ocher circmnsranccs, largely because the state had a 
need for the information to achieve a con\·iction. The court's simple 
assertion that its incriminating impact will be minin1ized by the u~;e of 
lin1iting instructions to the jury amounts to a frivolous assumption in 
vie,v of courcroon1 realities. 

Furrhcrn1orc. ,vhcnc\·cr courts have upheld the right of a state
appointed psychiatrist to examine a defendant and to tcstif y to his con
clusions, they h:1ve emphasized uniformly that inculpatory starcmcnts 

or confessions of the accused regarding the allegcJ crime made to an 
ex. n1ining physician rnay be admitted only \\·here they ~1rc necessary 
for hirn to f orn1 an opinion of the Jccused's 1nental capacity ~ind only 
on the issue of s:.1nity. The TV/Jitlow court, for example, explained that 
this testimony n1ay not be used as substantive evidence of guilt and that 
the jury must be so inforn1ed immediately, explicitly and unqualifiedly.127 

The rationale behind such a limitation, quite simply. is that the state-

ant's m ntal p1occs.:,, the truth or falsity of v,rhich is relcnnc to the existence of some 
clement of the crime or to the defendant's credibility." 

126 Lee v. County Ccurt, 27 N.Y.2d 432, 439, 267 N.F.2d 452, 456, 318 N.Y.S.2d 705, 
i10, cert. denied, 404 U.S. 823 (1971). 

l!!i 45 . •.J. at 1(., 210 \.2d ac i70. See nlso In re Spencer, 63 Cal. 2d 400, 4C, 
406 P.2d 33, 41, 46 Cal. Rptr. 753, 761 ( 1965); People v. Ehrler, 114 Ill. App. :d 
Iii. 180, 21i2 .E.2d 227, 232 (1969); State v. Rideau, 249 La. 1111, 1120, 193 So. 2ci 
264. 2i3 (1966); People v. J\Janin, 26 Mich. App. 467. 473, 182 N.\V.2d 741, 743 
(11,-0); Lee v. County Court, 27 N.Y.2d 4n, 441-42, 267 ::--:.E.2d 452, 457, 318 N.Y.S.2d 
705, 712-13. cert. denied, 404 U.S. 821 (1971). See note 49 supra for a list of thn'"c 
JU isclicdons \\ hich limit solely to the is:.-.ue of insanity the purposes for \\ hich a 
d fcnd:mt's inculpatory statements may be admitted. 

The JVl;itlow court's distinction here is actually guite illusory. Regardless of \\'hether 
the ~rar-emcnts are being uc;ed directly to prove sanity, inclirc:ctly they arc assistii'g 
the rror,ecution in de\·cloping its case. The ictual purpose of a state-sought mental 
cxamina ion jc; to obtain a ba is for coimtering the clcfcnc-c of insanity and thereby co 
obtain a conviction. Thi,; position cannot be realis~ic:illy ch:illenged by stating ·chat 
it i only the spurious defense which would be cot111tcrcd. c:;incc ~uch a statement 
,, ould fly in the face of the actual scientific statue; of psychiatric testimony. As any 
trial attorney knows. the h:1ttlc of the experts ic; still a relath·cly common occurence. 
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ments are hearsay, and may not be offered in evidence to prove the 
truth of the matter asserted.1~8 Yet these ''verbal acts," di\·orced from 
their content, are admissible insofar as they furnish the data for the 
psychiatrist's conclusions and function as \Vhat the TV bit low court calls 
"object-like factors." 129 By instructing the jury to disregard such 
state1nents on the question of guilt, the court purportedly avoids or 
limits any danger of prejudice to the def end;1nt caused by the jury's 
consideration of the content of the statements ,vhen it determines guilt 
or innocence. mo 

But in light of nvo recent United States Supreme Court cascs,131 the 
validity of this supposition n1ust no,v be questioned. Priinarily because of 
the traditional secrecy of the jury process itself, little en1pirical evidence 
is available on the true effectiveness of lin1iting instructions, 132 aside from 
the now famous Chicago Jury Study Projcct.133 The Project's findings 
lend support to the contentions of several noted jurists that lin1iting 
instructions are useless ,vhere the evidence adn1itted is especially per
suasive on the question of guilt.134 Justice Frankfurter,135 Justice Jack-

128 See note 27 supra. 
129 45 N.J. at 19, 210 A.2d at 771. 
130 The court in l-Vhitlow stated: 

\ V c are aware of the force of the criticism a<l vanced by some persons as 
to the difficulty of making a jury of layman realize the full significance 
of an instruction by a trial court that they can consider inculpatory 
statements of an accused co an cxaminin~ State psychiatrist only on the 
issue of insanity, and not at all on the issue of guilt. But reception of 
evidence for a limited purpose is not an uncommon or unsanctioned 
practice. And we accept, as we must, the fact that jurors can and do 
obey the court's restrictive instruction ,,-ith respect to such evidence. 

45 N.J. at 22, 210 A.2d at 773. 
131 Bruton v. United States, 391 U.S. 123 (l 968); Jackson v. Denno, 378 U.S. 368 

(1964). 
132 Note, The Limiting lllstruction-lts Effectiveness and Effect, 51 MINN. L. REv. 

264, 266 (1966) . 
133 H. KAHEN & H. ZmsEL, THE AMERICA~ JuRY ( 1966). See Broeder, The University 

of Chicago Jury Project, 38 NEB. L. REv. 744 (1959) . 
134 Delli Paoli v. United States, 352 U.S. 232, 247 (Frankfurter, J., dissenting) affg 

229 F.2d 319 (2d. Cir. I 956); Lunvak v. United States, 344 U.S. 604, 623 (1953) 
(Jackson, J., dissenting); Krulewitch v. United States, 336 U.S. 440, 45 3 (1949) 
(Jackson, J., concurring); DeUi Paoli v. United States, 229 F.2d 319, 323 (2d Cir.) 
(Frank, J., dissenting) aff'd 352 U.S. 232 (1956); People v. Aranda, 63 Cal. 2d 518, 
525-26, 407 P.2d 265, 269, 47 Cal. Rprr. 353, 357 (1965) (Traynor, C.J.); People v. 
Fisher, 249 N.Y. 419, 428, 164 N.E. 336, 339 (I 928) (Lehman, J., dissenting). 

135 In his dissent to Delli Paoli v. United States, 352 U.S. 232, 247 (1956), Justice 
Frankfurter commented: 

The fact of the matter is that too often such admonition against abuc:e 
is intrinsically ineffective in that the effect of such a non-admissible 
declaration cannot be ,viped from the brains of the jurors. The admoni-
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son, 136 and others have reached the inescapable conclusion that only a 
superhuman n1ind could effectively comparnnenralize the various pieces 
of C\ i l...ncc and kelp the irrelevant, but seriously dan1aging portions 
from influencing his decision making. ~ C\ crthclcss, their reasoning \Vas 

stcadfa t!y rejected by appellate courts \vhich feared the destruction 
of the entire jury trial process if li1niting instructions ,vcrc found incf
f ectivc.137 1 or until its 1964- ruling in Jackson ~·- De11710,1'J8 did the .., 

upren1c Court reverse this trend. 
In J:,ckson, a ! Tew \ ork Stare court had permitted the jury to dct<.:r-

111ine the accu ed's guilt under instruction that if they also dctennined 
his confession tu ha\ e been involuntarily given they ,vcrc to disrcg-ard 

• - ., t,... 

it in considering the question of guilt. Speaking for the m~1 JOnty, !\ Ir. 
Justice,, hire said: 

It is difficult if not impossible to prove that a confession whicl I a 
jury h:1s found to be involunt~H\7 has nevertheless influenced the . , 
verdict or th:1t its finding of voluntariness . _ . was affected b? the 
other e\ i..ie:1ce showing the confession w:1s true. But the New 
York procedure poses subst:1nti.1l threats to :1 defendant's consti
tutional rights to ha\·e an involuntary confession entirely disre
garded and to have the coercion issue fairly and reliably detcr
mincd.139 

To prevent even the possibility that the deterrn:nation of voluntariness 
might prejudicially color the decision on guilt, or , ice versa, the Court 
required that separate determinations be made.140 J acl<!.son dealt, of 
course, \vich a confession compelled in the traditional sense of the fifth 
amendment privilege; nevertheless the deciding factor ,vas the denial 

tion therefore bccc-Jmcs a futi'c collocation of "ords and fails of irs pur
pose a'i a kgal protection to defendants against whom such a declaration 
should not tel1. 

186 In Krulcwicch ,·. United Sraccs, 336 U.S. 440, 451 (1949), Justice Jackson fl:1tly 
stated chit "[tJhe nJive assumption that prejudicial effects can he overcnme h)' instrnc 
ti()nS to the jury •.. all practicirg l:rn') crs know to be unmitigated fiction. . . .'' 

137 Speaking for the majority in Delli Paoli ,·. United Sratcs. 352 L'.S. 232. 242 
(1956), J mticc Burton statrd: 

Unless \\ e proceed on the basis that the jury will follow the court's 
instructions where those instructions arc clear and the circum::itanccs arc 
such that the jury can rcac;onably be expected to follow them, the jury 
sy tcm makes little sense. Based on faith that the jury will follow the 
court's in,;trnctionc., our system of jury trial has produced one of the 
most valuable and pr:ictical 111cch:1nisms in human cxpcriem:c for dispensing 

sub tantial justice. 
138 3i8 U.~. 368 (1Wi4). 
189 /d. at 389. 
140/d. at 395. 
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of due process implicit in the Ne,v York jury procedurc.141 This case 
represents the first crack in the secn1ingly i1npcnctrablc \Vall of sanctity 
that had been built around lin1iting instructions. 

This crack ,vas to be opened even ,vidcr by the Court in Bruton 1.1. 

United States142 four years later. In Bruton, the Court reversed the con
viction of a def endan't in a joint trial on the grounds that the porenti:il 
prejudice from the admission of a co-defendant's conf cssion i1nplicating 
him could not be cured by a li1niting instruction. Speaking for the 
majority, Justice Brennan said: 

[T] here are some contexts in ,vhich the risk that the jury ,vill 
not, or cannot, follow instructions is so great, and the consequences 
of failure so vital to the defendant, that the practical and human 
limitations of the jury system cannot be ignored.143 

The Court based its opinion on the sixth an1endn1ent's confrontation 
clause since the co-defendant's out-of-court confession had been related 
at trial by a third person, and the co-defendant hin1self had refused to 
take the stand, thereby denying def end ant Bruton his constitutional right 
of cross-exan1ination.144 Citing the then ne"vly adopted Rule 14 of the 
Federal Rules of Cri111inal Procedure,145 the Court indicated that severing 
the joint trjal was the n1ost appropriate remedy to prevent the occur
rence of such prejudice.146 

A threat to the rights of the defendant can be seen in the TVhitlow 
situation which is equally as great as that presented in either Jackson or 
Bruton. In co1npelling the defendant to cooperate vvith a state psychia
trist, the Court has authorized a chain of e\-ents which, by its very nature, 
ultimately lays before the jury a confession of the def end ant which 
could not other\vise have been obtained. The price paid for asserting 
a defense of insanity thus becomes automatic confession of guilt. To 
exact such a price so transgresses the oldest tenet of American juris
prudence, that the state must prove the guilt of the accused, as to call 
into play the due process clause of the fourteenth amendment. 

141 Id. at 376. 
142 391 U.S. 123 (1968). 
143 Id. at 135. 
144Jd. at 137. 

145 Rule I+ provides: "If it appears that a defendant or the government is prejudiced 
by a joinder of offenses or of defendants in an indictment or informacion or by such 
joinder for trial together, the court may order an election or separate trials of counts, 
grant a severance of defendants or provide whatever other relief justice requires." [ As 
amended Feb. 26, 1966]. 

146 Bruton v. United States, 391 U.S. 123, 136-37 (1968). 



458 

The likelihood that the jurors-well-intentioned though they may be 
-,vill find themsch cs hmnanly unable to ignore the most potent evidence 
of guilt before them, the clef end.mt's own words, is coo great to be 
overlooked. And, indeed in t\\ o recent case·, state courts h:1ve '"i ely 
recogni1.cd this fact.117 If the state's lcgitim,ltc interest in obt:1ining 3 

mental cx.un · nati n of the defendant is to be recognized, so too 1nusc 
the legitimate interest of all potcnti3l def cndants in obtaining due process 
be reco:,nizcd and protected. But how in practice can these competing 
intcrc~rs be reconciled? The remedy n1ost commonly suggestcll has been 
the sep. rati n of the dctermit atio.1 of guilt f 1\ n1 the issue of insanity. 

B11 L:RC ! ION: Ax i\ 1.1 •~H~ \Tl\'F? 

In St.ue v. R,1ski,1,11g dcciJcd only two year~ airer JVl.,it/or;.1.1, rhc \\.is
consin Supreme Court acknowledged the futil;ty of attunpting-, through 
in!:itructions, to limit tl·e impact of the def cndant's inculparory stat emcnrs 
nrndc to a State psychiatrist and ordered a "sequential order of proof" 
rrial.140 l ~he same jury "·ould first hear and de~: .. Je the guilt issue before 
hearing any evidence on the dc.ccnse of insanity. ()nly after gu;lt had 
been established would the th:~f endant's statements to psychiatrists be 
ad1nitted. Such a procedure \\'ould invoke very little in the \vay of addi
tional time or expense, arid sc...:ms at first glance to avert sJnK of the 
disturbing problems pre,·iously discusJed. 

A similar procedure has been rec nnmendcd by the United States 
Court of ppcals for the Djstrict of Columbia. In I-I o'711es 'V. United 
States,1"0 the court recognized chat substantial prejudice may resu It from 
a simulrnnec ns trial c•n the issues of guilt and ii1sanity,151 and p1·oposcd 

14i ln Seate v. Olson, :?74 ~linn. 225, 228, 143 • ·.\Y.2d 69, i2 (1966i, the court stated: 
It i difficult, however, to conceive of a jur) nor con•.it!cring such c,·idence 
on the issue of rrui't, although it might be: true that in mmt cases this t) pc 
of evidence ,,. iii be similar to that gi,·cn by the defendant's own psychia
rri t. The fact remain,:;, ncvcrthc!l s , rhar if the court order5 [ the ci -
fcnc1:mt] to uhmit to a psychiatric cx:m1ination by the state as to his 
ir. anity at the rime of the crime ... he would he compelled to carry on 
convcrc:ations against his will. 

In State v. Rac;kin, 34 \Vis. 2d 607,625, l~0 N.\V.2d 318, 327-28 (1967), the court state l: 
1 he admic:;sionc:; and statements made hy defendant to the medical cxpt rt 

once heard by the jury consillcring the ruilr i'>s11c cannot c!Tccti\'t~ly be 
era ed f 0111 their mine.I.., and limited to the i:ssuc of in!>anitv. Such evi-
dence l v it v ry narurc ic; 50 prejudicial it cannot he cured· in a realistic 
sen c l1y instructionc;. 

148 rate\, Ra I in. 34 i.\ i. 2d r,07, 150 .\V.2d 318 (1967). 
1.c Id • 62 • 150 .\\'.2d at ~28. 
lfiO ,63 F.2d 281 (11.r.. ( ir. 19Ui). 
1 t Id. at 282. 1 he court stated: 

Thi c< rt ha rcco nizC'cl that ubstarnial prcjUiiice may result from rhc 
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separate trials as the answer to the problen1. Ho\\~e\·er. the court has 
subsequently e1nphasized that this solution is not co11stituti0nally n1an
dated, but is ,vithin the discretion of the tri~11 court.152 

In addition to \Visconsin's court-created bifurcation proccd1tre, four 
states have passed statutes authorizing separate trj:11s on t he ins·1nity 
issue.153 Unfortunately, because of the hazy relationship benvcen in

simultaneous trial on the p~ca•; of incanicy and "nor p-t1 i lt) ." 1 he fo1 mer 
requires testimony that the crime charged was the product of the accu ::.ed s 
mental illness. Ordinarily, this testimony will tend to make the jury Lic!ieve 

Id. 

that he did the act. . . . l\Iorcover, evidence that the defendant hao:; a 
dangerous mental illness invites the jury to re:.-:olve doubts concerning com
mission of the act by finding him not guilty by reason of insanity, instead 
of acquitting him, so as to assure his confinement in a mental hospital. 

152 See Contee v. United States, 410 F.2d 249, 250 (D.C. Cir. 1969), where the court 
stated: 

Bifurcation lies in the first instance within the "sound discretion" of the 
trial court. Since the Hof mes decision, we have refused co reverse c.lenials 
of bifurcation where the defendant had no substantial defense on the merits 
besides a bare denial; where there was no substantial insanity dekm·c; and 
where the request for bifurcation was unnecessarily conditioned upon 
impanelling of two separate juries. However, a sound exercise of the trial 
court's discretion w ill ordinarily result in bifurcation whenever a defendant 
shows chat h e has a substantial insanity defense and a substantial dcf ense 
on the merits to any element of the charge, either of which \\ ould be 
prejudiced by simultaneous presentation with the ocher. [ footr,otes 
omitted] . 

153 ARrz. Rev. STAT. § 13-1621.01 (Supp. 1971); CAL. P EN. CooE § 1026 C\Vesc 1970); 
CoLo. REv. STAT. ANN. § 39-8-3 (1) (Supp. 1965); Tex. STAT. A'!-,."'N. art. 46.01 ( 1) (Supp. 
1972). The Arizona and California statutes provide for separate trials on imanity after 
trial on the merits; the Colorado and Texas statutes pr°'·ide trial on insanity prior to 
lrial on the merits. In Colorado, the statute has undergone considerable change within 
recent years, and now gives the court discretion co decide whether t he insanity defense 
is to be separated or tried together with the merits. No case has yet been reported 
interpreting this provision more folly. In Texas, the bifurcated trial procedure was 
designed primarily for resolution of the plea of insanity at the time of trial and pro
vides for an initial jury trial on chis issue only with the agreement of the State and the 
court. Separate juries for the two trials are authorized only if the State and court 
consent . Campa v. Stace, 452 S.W.2d 441 (Tex. Crim. App. 1970). State v. Olsen, 163 
Tex. 449, 360 S:VV.2d 398 (1962), may be read co indicate that this issue mav be raised 
jointly with the question of competency for trial at the initial heari113. Townsend v. 
State, 427 S.\V.2d 55 (Tex. Crim. App. 1968), has held that due precess reguires a 
sequential order of proof before the same jury on the questions of competency and 
guilt . In Townsend the com. said: 

T he trial judge is . .. under the duty, after the selection of the jury on the 
trial on the merits and preferably prior to the reading of the indictment, to 
forthwith afford the accused a hearing on his competency to stand trial. 
U nder such procedure, the same jury, if the defendant is found presently 
sane, may well pass on competency and subsequently on guilt or innocence 
(and even punishment), but the jury would be given the opportunity co 
pass on competency to stand trial uncluttered by evidence of the offense 
itself. 

Id. at 62-63. 
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s.u1iry, inrcnt and crimjnal rcsponsibi!ir), the applic,1tion of these lav,·s 
has becon1c increasingly conf uscd. 154 California, for exan1ple, requires 
a separate ui.il on insanity before either the s:.ime or a new jury after 
a guilty Vl:rdicr in a tri~1l on the merits. u;r. Yet prior to the California 
Supreme Court's 19~9 decision in People v. H" e//s,156 no c,·idcnce 
relating- to inn: nr or insanitv h~1d been admissible at the trial on the ... . 
merits. H 'ells) however, authorized the inrroJuction of psychiatric tes-
timony on the def cndant's ''partial insanity" in order to negate the !:>pe
cific intent required for proof of the crin1e.rn; Since TV ells, the Californi.1 
courts ha, c: gone even f urchcr in blurring the line ben,·cen ,vhat may 
be admitted in the guilt dctern1ination proceeding and 'What n1ay only 
be adn1itted in the insanity trial.10~ The result has been chJos ,vhen 

164 Fish1.:r v. L'niccd Stat<~s, 328 C.S, 463 Tl/J . • frnied, 329 US 818 (1946), rejected 
the argument chat it was ;1 \'io'arion of due proc.:e,ss for a rrial judge to refuse to give 
an instruction on "diminished responsibility." The Courr, ho\\ e\ er, indicated rh:it some 
states permitted a mental conJicion falling shon of k g:11 insanity to act as a factor in 
determining the presence of appropriate intent, and collecrc:d cases on both sides of 
the question. Id. at 473-74- n.12. This decision has been cricicizetl sc\ eral times. Sel 
Dubin, Mens Rea Reconsidered: A Plea for a Due Process Concept of Criminal Re
sponsibility, 18 Sn.~. L. R£v. 322 (1966); Taylor, Partial lmanity as Affecting 1/.ie Degree 
of ,'l Crime-A Conrme11tary 011 Fisher v. United Scates, H CALIF. L. RFv. 625 ( 1946); 
\\'eihofcn and Overholser, Mental Disorder Affecting tbe Degree of a Crime, 57 \ ALE 

L.J. 919 (1947). See generally Annot,, 22 ~\.L.R.3d 1228 (1968) (mental or emo
tional condition as diminishing responsibi!ity for crime). 

Co!orndo has adopted a stature prO\·iding for the admissibility of eYidcnce that the 
defendant 5uffered from a mental disease or defect \vhich ,t·ould negatiYe the state of 
mind which is a necessary element of the crime. CoLo. REY. STAT. A-r--N. § 39-8-1 
(1963); accord, ALI i\[ooEL PENAL Coo£§ 4.02 (Proposed Official Draft, 1962). 

155 C..\L. PE~AL CooE ~ 1026 (\Vest 1970) provides in part: 
\\'hen a defendant pleads not gui1ty by reac:;on of insanity, and also joins 
with it another plea or pleas, he shall first be tried as if he had entered such 
other plea or picas only, and in such trial he ~hall be conclusi,·ely presumed 
to ha,·c been sane at the time the offense is alleged to ha,·e been committed. 
lf the jury shall find the dcfen<lant guilty, or if the defendant pleads only 
not guilry by rc:i•on of insanity, then the question whether the defendant 
\vas sane or in~anc at the time the offcm,c was committed shall be separately 
tried, either before the same jury or before a ne,v jury in the discretion of 
the court. 

156 33 Cal. 2d 330. 202 P.2d 53 (1949). 
157 Id. at 357, 202 P.2d at 69. 

15~ See People v. Gorshcn, 51 Cal. 2d 716, 336 P.2d 492 (1959). The Californi·1 Supreme 
r:ourt held chat the defendant should be allowed to show that in foct, s11hjcctinly, he 
did not pn \c;css the mental state or states in issue. Id. at 713, 336 P,2d at 503. The i1~1pact 
of thic; holding wa,:; immense and was expanded cn:n further in People v. Conley, 64 
Cal. 2d 310,411 P .2d 911. 49 Cal. Rptr. 815 (1966), c;o rhat the distinction bcrwce~ the 
i\ rNagb ten test for imanity and the sort of evidence admissible to rcfure malice afore
thought becomes nnnexi~tcnt. 

At lcac;t rme cornmcntat<1r hac; c;tmngly criticized the lf 'ells and Gonben rulings 
n<>t only for dis1 upting the function of bifurcated trials, but also for creating problematic 
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viewed in terms of the original purpose of the bifurcation statute-sim
plification of issues.159 

It appears ultimately that ho,v state courts deal ,vith bifurcation de
pends on the concept of crin1inal responsibility held by a particular 
jurisdiction. For exan1ple, the Arizona Supren1e Court in State v. Shaw160 

recently held its bifurcation statute unconstitutional on due process 
grounds.161 The court concluded that it could not adn1it evidence of 
insanity in the guilt determination phase since to do so ,vould "en1as
culate'' the statutory purpose, but reasoned that not to admit it ,vould 
deprive the defendant of his due process right to rebut intent, pren1edita
tion or n1alice.162 "If an individual is insane," the court said, "he ,vould 
not be able to intend an act, nor ,vould he be able to premeditate or have 
malice aforethought." 163 

anomalies such as the state courts' continued adherence to j\J'1\'agbtc11 and rhe differing 
burden of proof between the guilt phase and insanity phase (defendant must prove in
sanity by preponderance of the evidence). Comment, Ad1,1issibility of Subjective Ab
normality to Disprove Crirninal Mental States, 12 STAN. L. REv. 226, 232-35 (1959). 

159 The impact of Wells and Gorsben has been to focus criticism on the bifurcated 
trial system as duplicative and ineffective. A due process attack on the statute was re
jected by the California Supreme Court in 1953. People v. Daugherty, 40 Cal. 2d 876, 
256 P.2d 911, cert. denied, 3-1-6 U.S. 827 (1953). Nevertheless, abandonment of the system 
has been recommended. CALJFORNlA SPECIAL CoMM1SSION ON INSANITY AND CRIMINAL 

OFFENDERS, Fmsr REPORT 30 (1962); Louisell and Hazard, lma11ity as a Defense: The 
Bifurcated Trial, 49 CAI.IF. L. RH. 805 (1961). In the latter, it "·as said: 

California's statutory provisions requiring the separate trial of the issue of 
insanity in criminal cases were designed to simplify the issues for trial and 
to diminish unwarranted appeals to jury sympathy. But the~e objectives 
have been largely frustrated . . .. The separate trial procedure was based 
on an inaccurate premise of the law. It assumed that the issue of guilt and 
the issue of mental condition are separable. \Ve submit that reason shows 
that they are not separable, and that experience confirms this conclusion. 

Id. at 829-30 
160106 Ariz. 103, 471 P.2d 715 (1970) (en bane), cert. denied, 400 U.S. 1009 (1971). 

161 Id. at 113, 471 P.2d at 725. 
162 Id. at 113, 471 P.2d at 724-25. 
163 Id. at 109, 471 P.2d at 721. In 197 I in State v. Hebard, 50 Wis. 2d 408, 184 N.W.2d 

156 (1971), the Wisconsin Supreme Court rejected a constitutional attack on its holding 
in Raskin based on State v. Shaw. Referring to the Arizona coun's view of insanity, the 
\Visconsin court said that "[a] court finding of legal insanity is not a finding of in
ability to intend; it is rather a finding that under the applicable standard or test, the 
defendant is to be excused from criminal responsibility for his acts." Id. at 420, 184 
N.W.2d at 163. The court reaffirmed the Raskin procedure and the requirement that 
no evidence relating to insanity may be introduced at the trial on guilt, and emphasized 
that the defendant had the choice of either a unitary trial in which he could bring in 
any evidence relating to intent, or the bifurcated trial in which his inculpatory state
ments would be protected. The court concluded: 

In being able ... to deny the doing and then to claim non-accountability 
for having done it, the defendant had the best of the possible worlds. "\Vhat 
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Casring further doubt upon bifurcation as a \·i:.1ble alrernatiYe is the 
fact that the Supreme Court has already refused to con1pcl a state to 
adopt ~l n, o-~rngc prl)cedun.: in SfJeJlc!'r 't'. Te:r,1S16

·
1 and 111 cGautha v. 

California. 16
:; ln Spencer, the Court declined to authorize separate trials 

for guilt and punishment in :1 jurisdiction which permitted the jury to be 
inf ormcd of an accused's prior crimes for the purpose of setting sen
tence. Citing Delli Paoli rJ. United States,16u which ,vas specifically 
O\ crrulc<l b\· Bufton, 167 the Court held that the accused's interests \\'ere , 

sufficiently protected by limiting instructions \\'hich charged the jury 
that ''other crimes'' \\ ere nor to be raken into account in assessing the 
defendant's guilt or innocence.1

t.1s The viability of the Spencer holding, 
while olJ\ iously affected by Bruton, is supported by the 1971 1l1cGautba 
decision, \Vhich ,vill undoubtedly have greater durability. The 1Hc
Gautba Court's rejection of bifurcation made it quite clear that the 
Supreme Court would not "impose on the Stares, ex cntbedra, vvhat 1night 
seem" to be a better systcm.iu9 

Of course, this does not preclude a state from adopting bifurcation on 
its own. But in vie,v of the California and Arizona experiences, one must 
ask ,vhether such a decision ,vould be ,vise. Perhaps in some lirnited 
cases, depending on the exact procedures, it 1nay be a viable acco1nmo
dation of the diverse interests involved. For example, it may be palatable 
to both the defense and the state if the t,vo trials are conducted before 

\VOnld be lost under the Arizona approach by both defendants and the 
general public appears to us to far outweigh the benefits. 

Id. at 422, 184 N.\V 2d at 164. 
164 385 U.S. 556 (1966). The Texas habitual criminal statute increased the penalty 

for a specific crime when committed by a defendant with a record of other convic
tions. The appellant argued that the inclusion of "other crimes" e,·idcnce in the plead
ings and information to the jury was so prejudicial as to deny him due process. The 
Court rejected the appellant's request for a separate trial on punishment after a finding 

of guilty. 
165 +J2 U.S. 183 (1971). The Court consolidated two appeals related to murder trials. 

J.fcG,mth.1 and Crampton v. Obio both challenged the standards used by juries in 
semcncin(!. but only Crampton raised the question of separating the guilt phase from 
the sentencing phase. 

166 352 U.S. 232 (1956). See notes 134, 135, and 137 supra. 
167 391 U.S. 12 3, 13 5 ( I 968). See notes 142-44, supra. 
168 In Spencer, the Court bluntly stated: 

The defendants' interests are protected by limiting instructions. . .. To 
s:iy the United States Constitution is infringed simply because this type of 
evidence may be prejudicial and limiting instructions inadequate to \'itiatc 
prcjnclicial effectc;, would make inroads into this entire complex code of 
stare criminal evidentiary law, and would threaten other large areas of 
trial jurisprudence. 

385 U.S. at 561-62. 
1119 4-02 U.S. at 195. 
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two separate juries and the defendant in the guilt dctern1inarion pro
ceeding advances a defense such as alibi \vhich does not involve his 1ncn
tal condition. 

Hovvevcr, it is submitted that bifurcation, as it \Vould be used ,vi thin 
our criminal justice sysce1n, addresses itself pri1narily to the potential 
for incri1nination caused by the defendant's c01npelled cooperation and 
not the state-created con1pulsion. If bifurcation is adopted, a defendant 
has lost his right to refuse to speak to the state's psychiatrist. He rnay 
still be con1pellcd to speak against his \vill. It is the existence of this 
compulsion ,vhich presents the actual threat to the crin1inal justice sys
tem as \Ve kno\V it. Such compulsion should not be tolerated. The state 
must be denied the right to con1pel pretrial n1ental exan1inations against 
the defendant's will. 

CONCLUSION 

The defendant in a criminal trial \vho ,vis hes to put both his guilt 
and sanity in issue is faced, in all too n1any jurisdictions, \\1ith co111pelled 
pretrial 1nental examinations \vhich result in the admission into evidence 
of incrin1inating statements that could not have been obtained other
wise. In order to preserve the integrity of the An1erican judicial system, 
a strong effort must be made to eradicate the danger to the defendant's 
constitutional rights inherent in such a procedure. 

If, under the TVbitlow logic, courts are to preclude defense psychia
trists from testifying to the extent that the def end ant refuses to coop
erate with the state's exan1iner, the door is left dangerously open for 
abuse. Thus, in practice there is nothing to prevent any prosecutor or 
state psychiatrist from using the threat of court-ordered exclusion to 
encourage a reluctant def end ant to discuss the details of his crin1e. This 
subtle, but unn1istakable pressure is no less coercive than physical abuse. 

If the legal system in our society is to make anything more than a 
fiction of the presumption of innocence, and if it is to insure its o,vn 
ordered liberty by giving meaning to a criminal defendant's constitu
tional rights, its legitimate interest in evaluating an accused's mental con
dition must not be used as a subterfuge for coerced interrogation, how
ever subtle. Serious encroachments on the fifth amendment right to 
ren1ain silent are too costly to the adyersary system to be excused ar
bitrarily as the price of judicial ·efficiency or of silencing an immediate 
clamor for law and order. 

The disturbing judicial trend toward overriding individual rights 
whenever they conflict with a need of the state, as defined on a case-by
case basis, must be stopped. Compelling the defendant to con£ ess to a 
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prosecution or sratc-obr~1incd psychiatrist and thereby to assist the state 
in preparing its case should be found per sc self-incriminating, no n1atter 
ho\v the psyd1iatric report is finally usc~L 1"he prosecutor should pre
pare his case on the quest.ion of ins:1nity without the assistance of the 
defendant. 1\ person accused of crime 111ust be permitted to son<l n1ute, 
if he so desires, and to require the state to fully 111ect its burden totally 
,vithour his assistance. rru hold otherwise is a def eat for fundamental 
civil libcrries. Y ct to presen·c these rights is to p1TserYc ,1 secure and 
or<lerl y society. 



EVALUATING COMPETENCY: ARE 
CONSTITUTIONAi"' DEPRIVATIONS NECESSSARY? 

HAROLD KA UF!\1AN • 

INTRODUCTION 

In The Trial1 by Franz Kafka, the accused, Joseph K., stands terrified 
before the court. Incapable of understanding ,vhat law he has violated 
or the charges against him, he does not know the identity of his ac
cusers, how the trial will be conducted, or what the sentence might 
be. Unable to defend hin1self or to assist his attorney, Joseph K.'s terror 
derives from his helplessness and uncertainty in the face of the omni
potent power of the state seeking to destroy him in the nan1e of justice. 

Without doubt, a fair trial ,vould be impossible under these circum
stances, for the effective participation of a comprehending defendant 
is crucial to such fairness. In Dusky v. United States 2 the Supreme 
Court held that the test for competency to stand trial is ,vhether the 
def end ant ''has sufficient present ability to consult ,vith his la,vyer "vith 
a reasonable degree of rational understanding, and ,vhether he has a 
rational as ,vell as factual understanding of the proceedings against 
him." 3 In Dusky, a prosecution for violation of the .i\Iann Act,4 the 
defendant's attorney raised the issue of incompetency and interposed 
an insanity defense in his client's behalf. After a hearing on the issue of 
con1petency, the district court decided, despite evidence to the con
trary, that the defendant vvas "oriented as to time and place and 
person" 5 and "able to assist counsel in his O"\vn defen~e." 6 On the 
basis of these findings, the court concluded that the accused ,vas "men
tally corr1petent to stand trial." 7 At the urging of the Solicitor 
General, the Supreme Court specifically rejected this test,8 noting that 

• :\.B., 1954, Harvard College; LLB., 1957, Harvard UniYersity; fi.1.D, 1964, University 
of California; Assistant Professor of Law and Psychiatry, American University; Adjunct 
Professor of Law and Psychiatry, Georgetown Unfrersity. 

The author is indebted to ~ora Jane Lauerman, ,villiarn J. O':\lallcy, Jr., Ann L. 
Arbor, Mark J. Biros, La,\-rence I. Fox and Patrick J. Moran for their substantial a5-
sistance in the preparation and ,_.ricing of this article. 

1 F. KAFK.\, THE TRIAL (1937). 
2 362 U.S. 402 (1960), rev'g, 271 F.2d 835 (8th Cir. 1959). 
a Id. at 402-03. 
418 u.s.c. § 1201 (1970). 
5 271 F.2d 385,390 (8th Cir. 1959), rev'd, 362 U.S. 402 (1960). 
6Jd. 
7 Id. 
8 362 U.S. at 402. 
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the conflicting and ~mbiguous record foiled to support a finding of 
co1npctency. This ruling indicates that rhc Court thought that the due 
process rights of a criminal defendant arc nor adequately protected by 
a st. LJard ,, hich requires on! r sou1e c,·idcnce that the defendant is 
presently oriented and recalls p,1sr events at least partialJy. Instead, the 
test cnunci 1 tcd by rhe Supreme Court in l)lltky requires th:1t in ad
dition to a simple awareness "as to time and pbcc and person,'' the 
defendant must display a rc·1l ability to particip:1tc acti\·cl_v in his o\\·n 
Jcfensc, an ability which must be clearly substanti:1ted by the evidence. 

Like the standard for determining ability' ro stand tri:11, the procc:durcs 
for dealing \Vith incompetency are basically similar in a11 jurisdicrions.9 

Although the issue of rhe defendant's competency n1:1y be raised at any 
time by the defense, the prosecution or by the court sua sponte.10 it 
is usually interjected at arraignment. Once competency becomes an 
issue, criminal proceedings are suspended so that the <lefenJ,1nt can be 
committed, nonnally for 90 <lays or less. to a local mental health facility 
for an extensive e" aluation.11 Upon completion of the eYalu:1tion, the 
court usually holds an evidentiary hearing and, based upon the opinions 
of the experts involved, rules on the def cndant's competency in light 
of the Dusky standard.12 If the defendant is adjudged ccmpetcnt to 

9 See ~oce, /rzcompetency to S 0,~nd Tri,1!, 81 HAP\'. L. Rrv. 454-57 ( 1967). 
10 The Supreme Court, in Pate v. Robinson, 383 U.S. 375 (1966), made it clear 

chat since a due procc:ss right is at issue and since retrospectiH determinations of 
incompetency are so difficult to make, all parties have a duty to raise the issue when
ever there is any evidence of incompetency. 

11 i\ fa<;sachusctts, recognizing that an extended mental obscn-ation is not necessary 
for a determination of competency, has adopted an alternati,·c procedure. \\1hcn the 
issue of the defendant's competency is raised, he is immediate1r ex-:irnined in the 
court building by forensic psychiatrists to determine competency. The l\lassachusetts 
experience has been that these examinations arc more than sufficient for an accurate 
determination of mental capacity in all hut a few unusual ca<;e<;. See ge11eral 1y Enge1-
bmg, Pretrid Criminal Cm:mzitment to Mental lnstitwions: Tbe Proc ·du eh, Ha~s:1c/Ju
sctts and Suggested Refonm, 17 CHH. U. L. Rrv. 163 (1967); 1\1cGarry, Di:monstrntions 
and R care/; in Compct .. ·,1cy for Trial and Mental llln,m: R.e1i.1icw a11u Pre ,i~'"w, 49 
Il.U.L. Rev. 46 ( I 9"9). 

The Di trict of Co!umbia's experience in this area is aho instructi,·e. To combat the 
backlog of defendants ·waiting in the District of Columbia Jail for bed-space in St. 
Elizabeths Ho piul ro undergo mental ob<;crvation for competency, the Chief Judge 
of the Superior Court of the District of Columbia ordered examinations to be con
ducted in the courthou e by the Neighborhood Psychiatric Services. Sec the Un
rcportcJ Admini crati,·e Order of Chief Judge Harold Greene dated JanuJry 10, I 972. 
Ikforc the order ii; ued, rhere were in excess of 60 defendants in jail :l\\ airing mental 
obscn ation. 

12 In 1' 1tc v. Robinson, 383 U.S. 375, 385 ( 1966), the Supreme Court said: "\Ve 
bclic\c that the evidence introduced on Robinson's behalf entitled him to a hearing 
on [ the competency 1 i sue. ·1 he court's failure to make such inquiry thus deprived 
Robin on !Jf his comtitutional right to a fair trial." 
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stand trial, the criminal proceedings will resume; if he is found in
competent, the defendant will be committed to the local 1nental hos
pital until he regains the c~pacity to stand trial.13 

Ironically, the latter possibility 1nay ultimately prove more undesir
able than the fonner, for there are many Kafkaesque instances in \vhich 
defendants have lano-uished in 1nental hospitals lonaer than thev ,vould D o • 

have been in1prisoned for the crime \Vith ,vhich they "'ere charged. 
In essence, by exercising his right to resist trial ,vhile incompetent, a 
def end ant may simultaneously sacrifice other valuable prerogatives. Al
though existing incompetency policies and procedures may have heen 
born of good intentions, they nevertheless manifest serious constitu
tional deficiencies, the relative severity of ,vhich is aggravated rather 
than cured by the length of the defendant's incarceration as an in
competent. 

The case of Jackson v. State 14 vividly illustrates son1e of rhe con
stitutional problems inherent in incon1petency proceedings. Petitioner, 
a retarded deaf-n1nte ,virh a mental age of three or four years, ,vas 
charged with nvo robberies ,vhich involved a total of nine dollars. 
Because of his disabilities, the court found the defendant incompetent 
to stand trial and thus ordered him indetern1inately confined to a state 
mental hospital where he has remained for abnost three years. Even 
though merely accused and not convicted of a crime, the defendant 
was incat·cerated in a mental institution, both before and after his 
cornpetency hearing, ,vithout being accorded either the privilege of 
bail or the right to a speedy t:-ial. In addition, he ,vas confined pur
suant to a standard ,vhich is substantially n1ore liberal and less pro
tective than that normally employed in civil con11nitment cases.15 Thus 

Two things arc clear from this statement. First, the requirement for such a hearing 
is dependent upon the facts of each case and a regue~t by either counsel. Secondly, 
to interpret the Court's opinion as saying that in all ca<:es a denial of a request for a 
hearing is, in a11d of itself, a denial of the "constitutional right to fair trial" is incorrect. 
The Court merely asserts that where there is a reque, t or a serious question of 
competency, failure to ho!d a hearing may cause the trial of an incompetent and 
thus result in a denial of due process. 

13 See, e.g., ALA. CooE tit. 15, § 426 (1958); Amz. REV. STAT. ANN. §§ 13-1622, 36-503 
(1956); C.-\L. PENAL CooE §§ 10-1370, -1371 (\Vest 1970); CoNN. GEN. STAT. ANN. § 54-40 
(Supp. 1972); GA. CooE § 27-1504 (1953); hm. ANN. STAT. § 9-1704a (Supp. 1971); 
M1NN. STAT. AKN. § 631.19 (Supp. 1970); l\1o. ANN. STAT. § 552.020 (Supp. 1971); 
MoNT. REv. CooE ANN.§ 95-506(b) (Supp. 1967); NEV. REv. STAT.§ 178.425 (1967); N.C. 
GEN. STAT. § 122-83 (Supp. 1971); N.D. CENT. ConE § 29-20-02 (Supp. 1971); 0Hro REv. 
CooE ANN. § 2945.38 (Page 1953); UTAH ConE ANN. § 77-48-5 (Supp. 1971); \Y1s. STAT. 
§ 957.13 (Supp. 1967). 

14 - Ind. - , 255 N.E.2d 515 (1970), cert. granted, 401 U.S. 973 (1971). 
15 The standard under which Jackson was found incompetent stated that "if the 

court shall find that the defendant has comprehension sufficient to understand the 
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a prucedure theorericall_\ designed to protect the defendant's due proc
e~s ri<rhts nrnv, in practice, eliminate thcn1. It is as if the accused ,vere 

D • 

assumed to be guilty r.1thcr than prcsurned innocent. 
] "'he purpose of this article is to present sc\·eral arguments based 

on due pr icess, equal prot1;ction Jnd the right to a speedy trial ,vhich 
111.1) be utilized in atrc1cking these c01npcrcncy proce<lures. The article 
\\ ill also outline a prupo!>al for SLltutory ref unn designed to strike a 
balance bet\vecn the individual and state interests invoh·ed in handling 
incompetents. \Virh a vie,v to\\·ard con1prehensiveness, each of the 
relevant arguments ,vill be explored separately ,vithin the context of 
the various stages of the incompetency proceedings even though, be
cause the la,v in the area of incompetency is still unsettled, they are 
not easily segregated and thus tend to overlap in some respects. Ir 
should also be noted that the approach ,vhich counsel should take when 
faced \\'ith an incompetency problem depends primarily on the par
ticular facts of each case. The follo,ving evaluation of the present sys
ten1 as ,vell as the proposed changes in its structure are based on two 
major premises: first, that justice requires that the 1nain objective of 
incompetency procedures be the protection of the due process rights 
of the defendant, 16 and second, that any reform ,vhich serves to frus
trate unnecessarily the state's interest in prosecution ,vill be unaccept
able. 

Dt:E PRoccss AND PSYCHIATRIC EVALUATION PR1on To 

COi\1PETENCY ADJUDICATION 

·rhc pre\·ailing practice of ordering the institutionalization of a de-

nan1re of the criminal action against him and the proceedings thereon and to make 
his defense, the trial shall not be delayed or continued on the ground of the alleged 
insanity of defendant.'' ho . . \:r-;N. STAT. § 9-1706a (Supp. 1971). 

The civil statute set forth the following standard for commitment of the mentally 
ill: ·'A person ,vho is affiicted with a psychiatric disorder which substantially impairs 
his mc11t.1I health; and, becau'ie of such psychiatric disorder, requires care, treatment, 
training or detention in the intu-e~t of the welfare of such person or the welfare 
of dthers of the community in \\ hich such person resides. J:,,o. ANN. STAT. § 22-1201 
(196.+), ar «mended ho. Co1>E § 16-14-9-1 (Supp. 1971). In addition, the procedures 
for commitment once the requisite determination had been made were diff erenc. 
J.1ckson was commitrcd under the prm·isions of !No. ANN. Srr,T. § 9-1076a (Surp. 1969), 
ar mnendc I l~o. UJfJr: § 35-5-3-2 (Supp. 1971) which provided that if rhe dcfrndant 
was found incompct~nt, "[t] he court shall order the defendant cornrnitted to the 
department of mental health .... " (emphasis added). Ilo\\ c,·cr, the ciYil commitment 
st:mncs, h-m. \NN. STAT.§§ 22-121-+ to 22-1218 (1964), ar amended hn. CooE t~ 16-14-9·14 
t,, 16-14 ?-18 (Supp. 1971 ), provided th:1t after the hospital staff had recommended 
extended trcarrnent, the er un ,, as to hold ;1 hearing and examine witnesses, under oath, 
before issuing an order fnr ng111:lr (as oppost'd to tcmpor;iry) commitment. 

lG See P.rnlscn, l'rl!-Trial f~clea1e in the United States, 66 Cor.liM, L. REv. 109 (1966). 
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fendant for a pretrial mental exan1ination may violate the procedural 
and substantive due process requiren1ents c:u1bodied in the fifth and 
fourteenth amendn1ents. At the very lease due process, be it procedural 
or substantive, dictates that before the accused is involuntarily confined 
for evaluation a full and fair hearing be held.17 l\lorcover, it requires 
that the defendant be subjected to the least deprivation of liberty con
sistent \Vith a co1nprehensive and accurate assessn1ent of his con1pe
tency.18 In addition, che right to pretrial bail and the presun1ption of 
innocence ha\·e traditionally been included ,vithin the purvie,v of due 
process in criminal cases.19 Since the issue of con1petency to stand trial 
arises in conjunction ,vith a criminal proceeding, there appears to be 

17 In the recent case of Goldberg v. Kelly, 397 U.S. 2H, 263-6-l (1970), the Coun 
outlined the basic tenets of procedural due process: 

The extent to which procedural due process must be afforded . . . [ an 
individual] is influenced by the extent ro \vhich he may be 'condemned to 
suffer grievous loss,' Joint Anti-Facist Refugee Committee v. 1\1cGrath, 
341 U.S. 123, 168 (1951) (Frankfurter, J., concurring), and depends upon 
whether the . . . [individual's) interest in avoiding that loss outweighs 
the governmental interest in summary adjudication. Accordingly we said 
in Cafeteria & Restaurant Workers Union, etc. v. McElroy, 367 U.S. 886, 
895 (1961), 'consideration of what procedures due process may require 
under any given sec of circumstances must begin with a determination of 
the precise nature of the gm'ernmental function involved as well as of 
the private interest that ... [ will be] affected by governmental action.' 

18 Cf. Aptheker v. Secretary of State, 378 U.S. 500 (1964) (a right to travel case 
holding that regulations affecting basic freedoms cannot be unnecessarily broad); Shelton 
v. Tucker, 364 U.S. 479, 488 (1960) (an Arkansas statute requiring every one of its 
teachers to disclose every single organization with which he had been associated 
over a five year period was struck down because it did not constitute the least drastic 
means to achieve the state's goal); Northern Virginia Regional Park Auth. v. Civil 
Serv. Comm'n, 437 F.2d 1346, 1349 (4th Cir. 1971) (stated that in the area of first 
amendment freedoms, statutes are subjected to closer judicial scrutiny to determine 
whether the interests of the government are compelling and whether the objectives 
of the legislation can be accomplished by narrower, less drastic restrictions); United 
States v. Chalk, 441 F.2d 1277, 1283 (4th Cir. 1971) (city wide curfew constituted 
a legitimate state interest in controlling increased problems of law enforcement during 
hours of darkness and was not an unreasonable abridgement of freedom to travel). 

Moreover these basic tenets have been interpreted by legal scholars to mean that "[a]n 
essential part of due process of law is that a person facing the loss of his liberty [must] 
be given a full and fair hearing before being incarcerated or institutionalized.H 
C. ANTIEAU, l\1onERN CoNSTITUTIONAL LAW, vol. I, at 516 (1969). 

19 Although the right to bail is usually discussed in light of the eighth amendment's 
prohibition of excessive bail and although the Supreme Court has not determined 
whether or not there is a constitutional right to bail, several cases contain language 
implying that bail may be a due process right. E.g., Carlson v. Landon, 342 U.S. 524, 545 
(1951) (Black and Frankfurter, JJ., dissenting) (right to bail guaranteed by fifth 
and eighth amendments, so that denial of bail to a member of the Communist Party 
constitutes deprivation of liberty without due process); Stack v. Boyle, 342 U.S. I 
(1951) (implies that as an integral part of the criminal system, pretrial release is 
closely related to fundamental fairness). 
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no reason ro deny the accused these prntecrions. In view of these gen
eral due process precepts, the practice of automatically hospitalizing 
a defen\.iant for a pretri,il evaluation of competency results in a depriva
tion of libeny which 111ay be unconstitutional in three parricubr re
spects: ( l) the setting of bail is deferred once the issue of competency 
is r:1iscd so that the accused mav nc, c:r be accorded a hearing on the 
issue c)f Aight; ( 2) the incom.perency statutes authorizing ---confine
ment fur observation are traditionally accorded a liberal interpretation 
,vhich permits a n1inin1al showing of the necessity for in-patient con1-
n1irment; and ( 3) the period of confinement supposedly necessary for 
a cornplete evaluation n1ay be of an unreasonable duration. 

Procedural Due Process. Although the Feder:11 Constitution docs 
not guarantee release on bail in all cases, a federal statutory right to 
have bail set in noq-c,1piral cases docs c\':ist. 20 In addition, either by st:1t-

Although th~ prc:,umpcion of innocence has never been held mandatory under due 
process, judicial treatment of the presumption indicates that due process m::iy require 
its ::ipplication. In Coffin , .. United States, 156 U.S. 432, 460 (J 893), due process lan
guage is founJ in the Court's obsernrion: 

The in.:vicable tendancy ro ob~cure the results of a truth, ,vhcn the truth 
itself is forgotten or ignored admonishes that the protection of so ,·ital 
and fundamenral a principle as the presumption of innocence be not 
denied .... 

Id. at 460. 
In the more recent case of Barrett , •. United States, 322 F.2d 292 (5th Cir. 1963), a 

starutc which permitted a presumption of guilt mere!y because a defendant was present 
at the scene of an unregistered still was struck down as being violative of the due 
process c1ause of the fifth amendment. 

See Hibdon v. United States, 204- F.2d 834, 838 (6th Cir. 1953) , for a discussion of 
the presumption of innocence as an important protecti,·e device. 

20 The I3ail Reform Act, 18 U.S.C. §§ 3141-3152 (1970), provides a federal statutory 
right to bail, but the right is not unqualified. The judicial officer m•Jst be reasonably 
certain that the accused will appear for trial. In capital cases the officer must alrn 
be sati-,ficd that rhe defendant is not dangerous to the community. 

Although the Supreme Court has yet to decide the precise question, the possibility 
of a constirnrional right to bail has been discussed by numerous courts and com
mc:iratnrs. E.g., Fl:rn 1ndcz v. United States 81 S. Ct. 642, 643 (Harlan, Circuit Justice, 
1961) (court may revoke bail during trial if it appears that the defendant will interfLre 
with orderly pror:rcs~ion of the proceedings); Carlson v. Landon, 342 U.S. 524, 545 
(l 95 l) (B'ack and Frankfurter, JJ., dissenting) (right to bail gu3r:mtccd bv the fifth 
and eighth amendments); Stack v. Boyle, 342 U.S. 1, 4 (195 l) (right ~o pretrial 
rclea e is imcgral part of criminal system); United States v. J\lot!ow, 10 f.2d 647 (7th 
Cir. 1920) (hail pending appeal); Trimble v. Stone, 187 F. Supp. 483, 484-85 (D.D.C. 
1960) (hail prior to juvenile court hearing); Foote, The Cor11ing Constit11tio11al Crisis 
in IJ,1i/1 11 3 U. P.,. L. R1:.v. 955 (1961); Hruska, Preventive Detention: 1 he Comtit11tion 
1111.d the Congre·s, 3 CRFTGHTO~ L. REY. 36 ( 1969); Mitchell, Bail Refor1!l a11d the 
1,onstitutionality of Pre-Trial Detention, 55 U. VA. L. REv. 1223 (1969); Hearings on 
Prcvt.'11th:e Det 7ltion Before the Subconnn. on Constitutional Rigbts of the Senate 
Comm. 011 tl·e Judiciary, 91,;t Cong., 2d Sess. (1970) (opening remarks of Senator 
Irvin). 
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ute or in their constitutions,21 approxin1ately 40 states provide an abso
lute right to pretrial release in non-capital cases. In general these states 
recognize only one legiti1nare reason for the denial of bail: probable 
fugitivity, or the likelihood that the accused ,vill fail to appear for 
trial.22 Thus the prim~1ry purpose of a bail hearing is to assess the pos
sibility of flight.23 \Vhen the competency of the accused is questioned, 
hovvever, the setting of bail is deferred,24 or, if bail has already been 

21 E.g., HAWAU REV. LAWS § 709-3 (1968); N.H. Rn. STAT. A?,;N. § 597.1 (Supp. 1970) ~ 
>!.]. Co:-:sr. art. I, § 11 (1947); i\11ss. CoNST. art. III, § 29 (1890); TEXAS Co:-:sr. art. I. 
§ 11 ( 1876). 

22 Contra, D.C. CooE ANN. § 23-1322 (a) (1) (Supp. IV, 1971), allowing the court 
to detain an accused \.\ ho is charged with a dangerous crime, as defined in D .C. 
CooE ANN. § 23-13310) (Supp. IV, 1971), upon government certification by motion 
that there is no condition or combination of conditions which will reasonably assure 
the safety of the community. Also, under D.C. CODE ANN. § 23-1321(a) (2) (Supp. IV, 
1971), the court may detain a person charged with a crime of violence, as defined 
in D.C. CooE ANN.§ 23-1331(4) (Supp. IV, 1971), if the person has been con\'icted 
of a crime of violence within the ten-year period immediately preceding the al!eg~d 
crime of violence for ·which he is presently charged; or, if the present crime of 
violence was allegedly committed while the person was, with respect to another crime 
of violence, on bail or other relca:.e or on probation, parole or mandatory release 
pending completion of a sentence. D.C. CODE AN-::.r. 23-1322(a) (3) (Supp. IV, 1971) 
provides for detention of a person charged with any offense if such person threatens, 
injures, intimidates, or attempts to threaten, injure, or intimidate any prospective 
wimess or juror. Although the District of Columbia is apparently the only jurisdiction 
which statutorily authorizes denial of bail when the accused is believed dangerous, 
the District's statute may ultimately become a model for similar statutes in other 
jurisdictions. 

le should also be noted that although they are usually prohibited in theory from 
doing so, many judicial officers throughout the country may actually consider dan
gerousness in setting bail. 

23 E.g., Stack v. Boyle, 342 U.S. 1 ( 1951). The Court stated: "Since the function 
of bail is limited, the fixing of bail for any individual defendant must be ba<;ed upon 
standards relevant to the purpose of assuring the presence of the defendant [ for trial l ." 
Id. at 5. 

24 Cf. ,ve:ir v. United Scates, 218 F.2d 24 (D.C. Cir. 1954). The court observed: 
Realistically, there is little incentive for a competent accused in a non
capital case to seek a finding that he is mentally incompetent to stand trial 
since such a finding (a) does not relieve him of responsibility for the offense 
with which he is charged, (b) may result in the confinement of one ,vho 
had previously been admitted to bail. ... 

Id. at 27. There is little case Jaw on the subject, but lawyers maintain that in practice 
the issue of bail is ignored once a question is posed about the defendant's competency. 
Thus, pretrial release is usually not permitted if the accused is ordered to undergo a 
mental examination. See Juo1c1AL CoNFERE~CE OF THE DISTRICT OF COLUMBIA CIRCUIT 
REPORT OF THE CoMMITfEE ON PROBLE:\1S CoNNECTED \VIrn /\IENTAL EXAMINATION OF THE 
AccUSED IN CRI:\IINAL CASES BEFORE TRIAL 31 (1966) [ hereinafter cited as D.C. Juo1crAL 
CoNFERENCE]. The Conference adopted the following recommendation: 

The status of the accused who has been enlarged on bail should not be 
changed because of a pre-trial mental examination being ordered for him, 
and an accused who is otherwise eligible for bail should not be denied bail 
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granted, the court may re\ okc ir.25 These procedures arguably violate 
the accused' procedural due process right to a hearing on the issue 
of flight. ~loreon:r, because they arc summaril:· invoked in incon1pe
tcncy cases, such practices are irreconcilable with those cases in ,vhich 
it has been h Id that due process prohibits using nrnstcrplans or gen
cr:11 nil ts for denying bail in non-capital cascs.26 Bail or conditions for 
release 111ust be Jctennined on an indi\ idual l>asis.27 

Since substantially different factors are considered in determining 
whether :111 order for a pretrial n1cnral examination should issue and 
in deciding \Vhether a defendant nuy flee the jurisdiction,28 the fact 
that a mental examination has been ordered does not necessarily reflect 
adversely on the accused's fitness for bail.29 This is not to say, ho,v
ever, that the defendant's mental condition should be ignored in eval-

because a prc-crial mental examination is ordered for him; if, however, the 
examining psychi:urists report that the accused's confinement is necessary 
for an cffeccive examination, the courr should be empowered to commit to 
a mental ho~piral for that purpose. 

id. at 189. 
25 E.g., 18 U.S.C. § 4244 (1970), ,:i.·hich provides: 

Upon such a motion [ raising reasonable cause to believe the accused may 
be presently insane or incompetent] or upon i similar motion in behalf 
of the accused, or upon its own motion, the court shall cause the accused, 
whether or not previously admitted to bail, to be examined [ on an in
patient basis] as to his mental condition .... 

Cf. \Vear v. United States, 218 F.2d 24, 27 (D.C. Cir. 1954) (court may revoke bail 
upon a finding of incompetency). 

26 Recognizing this traditional right, the court in Ackies v. Purdy, 322 F. Supp. 38, 41 
(S.D. Fla. 1970), citing Gannis v. Ordean, 234 U.S. 385, 394 (1914), upheld a class 
action challenging the use of master bond lists, stating that " [ t] he fundamental requisite 
of due process of law is the opportunity to be heard .... The setting of bail by 
master bond lists deprives defendants of an opportunity to be heard." Thus the use 
of one factor such as competency in determining whether to hold or deny a bail 
hearing is likewise unconstitutional. Moreover, the use of a class action in this case 
illustrates a novel and comprehensive method for attacking what may be the un
consrirntion:11 deprivation of many defendants' liberty because of their mental condition. 

27 E.g.) Stack v. Boyle, 342 U.S. 1, 5-6 (1951) (the granting of bail for any individual 
defendant must he based on standards relevant to that defendant). 

28 The ultimate question in a bail hearing is whether, considering all relevant factors 
eq nally, there is reasonable cause to believe that the accused will not appear at trial; 
at the hearing to determine whether to order an in-patient mental examination, the 
inquiry focuses upon the existence of reasonable doubt about the accused's rational 
understanding of the proceedings. Since the findings of the two hearings are different, 
though they may be interrelated in some, but not all cases, it is difficult to discern 
either a logical or a constinuional rationale for using the accused's subrnission to a 
competency evaluation as a basis for denying bail. It is indeed impossible to show 
that in e\ cry case where reasonable doubts about the defendant's competency exist, 
the need for a bail hearing is automatica11y extinguished. 

2~ See n.c. JUDICIAL Co:-;FF.RENCF., mpra note 24, at 105-06. 
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uating the possibility of flight,30 but rather that the mere fact that the 
accused has been compelled to submit to a mental exa1nination should 
not automatically result in an assumption that he ,vill flee.31 It n1ust 
be acknowledged that there n1ay be instances ,vhere, because of ex
treme disorientation, he fails to comprehend the seriousness of his plight 
and thus harbors an irresponsible attitude to,vard the possible forfeiture 
of bail; but the determination of ,vhether such a situation exists n1usr 
be made by assessing the circumstances of each individual case and not 
n1erely by inference f ro1n the fact that reasonable doubt has de\·eloped 
about the accused's competency.32 

Thus, after considering the effect of an order for a n1cntal exa1nina-.... 
tion upon the accused's right to bail, the United States Court of Ap-
peals for the District of Colu1nbia Circuit held in .llarcey v. H,rrris33 

that pretrial commitn1ent for a n1cntal exanunation and observation 
does not constitute a valid reason for the denial of bail in a case 
where release is othenvise contemplated by the Bail Ref arm Act.34 

Despite the fact that the case is not based on constitutional grounds, 
the court's ruling clearly opens to attack the present practice of deny
ing bail to those ,vho undergo pretrial n1ental exan1inations. Although 
the traditional right to bail nrny be statutory, due process nevertheless 
requires that a hearing be held before release is arbitrarily denied. 

Another procedural due process problem presented by the existing 
system of determining con1petency involves the interpretation of stat
utes authorizing the court to order the accused to subn1it to in-patient 
obsen·ation and exan1ination. i\1any courts seen1 to believe that ap
plicable incon1petency statutes implicitly require th.cn1 to ignore the 
possibility of bail, and sun1n1arily order in-patient co1n1nitment for a 
mental exan1ination once a motion therefor is made. If due process is to 
he presen cd, a delic:-!te balance n1ust be struck (benveen the state's in
terest in pro-viding a fair trial and the defendant's interest in pretrial 
liberty) in dctcnnining \\·hether applicable statutes should be strictly or 
liberally construed ,vith respect to ,vhat sho,ving they require to ef
fectuate in-patient commitment for eYaluation ,vi th out recourse to b:1il. 
Securing a mental examination must not be made o\·erly difficult if, 
both f ron1 its o,vn point of vie,v and that of the defendant, the state 

30 Some statutes explicitly require the judge to assess the mental condition of the 
accused as it may relate to fugicfrity. E.g., 18 U.S.C. § 3146 et seq. (1970); D. C. CODE 
ANN. § 23-1321 (Supp. IV, 1971). 

31 See note 24 supra. 
32 D.C. JumcrAL Co~'FERENCE, supra note 24, at 189. 
33 400 F.2d 772 (D.C. Cir. 1968). 
34 Id. at 774. See 18 U.S.C. §§ 3141-3152 (1970). 
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is to satisfy its obligc1tion to pro, idc a fair trial. But, at the s.1me time, 
the ease wnh ,, hich in-hospital examinations may be obtaine<l must not 
be pcnnitted to rc:-ulr in a needless dcpriv:1tion of liberty l>y allo,ving 
the accuse'-! to be con.fined unneccs arily. For cx·unplc, even if pretrial 
rde ~e 11:1s bt.:en dl:ni d or if bail h:is bee1} set l>ut an accused is unJble to 
r:1is ... it, the court sh ,uld consi icr the pos::.ibility of :1llowing a def cndanc 
to be ex.m1incd at ,1 hospital as an outpatient <luring the day and con
fined to jail at night. -1 hus, although sr.1tutory intcrprec:·rion pn duces 
tension ben, ccn t wu due process concepts, they need not be irrecon
cilable. 

~ lost incompetency statutes arc interpreted to require th:1t the 1notion 
rc:questing commicrn<:nt for a mental cxarninatic,n sr:1tc some parricular 
basis for the belief that the accused is incumpctent;35 that the n1orion 
C\ iclence compliance \\'ith pc. tincnt statutory langu·1gc/6 and t h:1t 
the motion, which must of course be made in good faith, ~7 not be 
offered merely in response to the defendant's fu lfillment of the re
quirements applicable to raising the ins;;1nity defense.38 In spite of these 
prerequisites, howc,·er, there is usually no attempt to explore critically 
the reasons for in-patient co111mitment for examin:ition.3!) Regardless 

35 E.g., Lebron v. United Stacee;, 2?9 F.2<l 16 (D.C. Cir. 1955). Clr:. d,nied, 351 U.S. 
97-t (1966); Kelly v. United Statec:, 221 F.2d 882 (D.C. Cir. 1955) . 

36 Lebron v. United State~, 229 F.2d 16, 18 (D.C. Cir. 1955), cert. denied, 351 U.S. 
974 ( 1966). 

", E g.1 Kelly v. United States, 221 f.2d 822, 825 n.5 (D.C. Cir. 1955). 
~ ln i\iarccy ,·. Harris. 400 F.2d 772, 77-l (D.C. Cir. 1968), the court explicitly avoided 

the is ue of whether a mental examination to detern,ine competency could he ordered 
and the defendant thus deprived of the right to pretrial re!ca,e merely because 
the accused intended to raise an insanity defense: "\\'c need not decide ,vhetl~cr 

D.C. CouEl § 301 (a) [ which authorizes commitment for a mental examjnation to 
de•ermine competency] would al o apply if a de fcnd:rnt did nothing more than 
foltill the notice requirements of [D.C. CooE] § 301 (j) ." 

Y ct it may be argued. at lcasr l,y implication, that if ordering a mental examination 
is not sufficient rca~on for denying bail in the federal ~)~tcm, clearly mere fulfillment 
of proccdu1·al requirements for cnterinrr a plea of not guilry by rea~on of in,;anity 
should not result in the denial of pretrial relca~e. 

There arc some si.:nc courts which app:ircntly hclie\'c that a po '.-iii .le in anitv dcfcn.se 
bears little relationship to the po-.sibilicy of bail. See generally In re Gcncn-: 206 Cal. 
App. 2d 723, 24 Cal. Rptr. 208 0962) (indicates that where hail is a nl'.'ltte·r of right, 
it is unaffected by a plea of not guilty by rea•on of insanity); E:r /Mrte \Vcstcott, 
93 Cal. App. 5i5, 270 P. 247 (I 928) (the defendant's mental condition i<; immaterial 
to the i sue of bail); Palmer v. Di.strict Court, 156 Colo. 28+, 398 P.2d 435 (1965) 
(if hail i<; a ma·ter of right, a pica of not g11ilty hy rea on of in<;anity h:1s no dic,po"'itive 
effect on that right), 

30 Jn the typical case, the motion for a pretrial examination is Sl'PJ'Orted by an 
affidavit thar sets forth rearnns su!!gesting why the defendant should undergo a 
psychiatric examination. G rn1111ds 11su:illy alleged in such afficla,·irs are: ( l) prior hos
pi ali7'ltion in u memal institution; (2) discharge tram the armed forces on psychjatric 
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of the fact that due process and the presumption of innocence may de
mand careful evaluation of those reasons, most courts apparently be
lieve that incompetency statutes do not require any such e\'aluation bc
f ore a pretrial in-patient 1ncntal examination can be ordered. 

Thus the present syste1n n1ay over-protect the right of an accused not 
to be tried vvhile incompetent,40 by confining him for a 90-day in
patient evaluation pcfiod ,vithout the possibility of hail sin1ply because 
the judicial officer entertains reasonable doubts about the con1petency 
of the defendant.41 This criticism of the reasonable doubt standard 
should not be interpreted to mean that it should be made more difficult 
to secure a mental exan1ination, but only that it should be n1ore difficult 
to have a defendant confined for an in-patient evaluation. Since judges 
are human, they n1ay subscribe to the not uncommon belief that per
sons plagued with mental problems are to be feared and :1cc'Hded 
special treatment. Therefore a judge's reasonable doubt about the ca
pacity of an accused, and thus his decision to order in-patient examina
tion, n1ay derive from an unconscious assin1ilation of this belief rather 
than from a detached, thorough analysis of all the pertinent facts. This 
coP.sideration alone underscores the necessity of protecting the rights 
of a suspected incompetent. 

A critical analysis by the court of the statutory standard authorizing 
mental examinations would help shield the def end ant from an unneces
sary loss of liberty due to in-patient hospitalizarjon. Before the accused 
is confined for observation and evaluation, he should be pern1itted the 
opportunity to preserve his freed om by contesting the basis of the 
in-patient commitment order in an open hearing.42 A trial judge indis-

grounds; O) bizarre conduct during the course of interviews ·with counsel; or ( 4) the 
nature and circumstances of the offense itself. See D.C. JumcIAL Co:\'TERENCE, supra 
note 24, at 23-24. Because of the positive duty placed upon the courts by the Supreme 
Court in Pate v. Robinson, 383 U.S. 375 (1966), they are reluctant not to order 
the examination and thus may abrogate their duty to critically examine motions therefore. 

40 See note 39 supra. 
41 See, e.g., Marcey v. Harris, 400 F.2d 772 (D.C. Cir. 1968), where the court stated: 

Since the offense was committed less than a year before the hearing, the 
court could reasonably entertain doubts about the appellant's competency 
to stand trial. \1/e believe therefore that the court was justified in ... 
[ ordering a mental examination]. 

Id. at 774. 
42 If the order is deemed necessary, the accused should at least have the rir ht co 

a determination of the least restrictive modality for the completion of the exami~ation. 
Cf. A ptheker v. Secretary of State, 378 U.S. 500 ( 1964) (regulations affecting ba-;ic 
freedoms cannot be unnecessarily broad); Covington v. Harris, 419 F.2d 617,623 
(D.C. Cir. 1969) (least restrictive alternative applies to Yarious ho~pital treatment 
programs available to patient); United States v. Klein, 364 F.2d 657, 660 (D.C. 
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pucably has broad po\ver to insure the orderly and expeditious progress 
of the proceedings by ordering an evaluation of any defendant's compe
tcnc1 ; yet this power muse be exercised ,virh circnn1spection, and an 
accused co nfined only ,vhcn and to the extent justified by the danger 
he presents of significant intcrf ercnce ,vith the progress and order of 
the trial.43 ~fhus, f undarncncal fairness may demand that an order for 
an in-patient evaluation of cornpetcncy not issue ,vithout clear c,·idence 
that it is necessary, and that con11nitment statutes not be interpreted to 
require only in-p:.iticnt mental examinations of the defendant. 

Substmzti·ve Due Process. The prevailing doctrine, ,vhich 
a1nounts almost to a constitutional mandate, requires that mental exami
nations be readily available to protect the accused fron1 being tried 
while incompetent.44 Theoretically, this concept is difficult to contest, 
but as a practical matter, it poses a substanti,·e due process problem 
since in most cases the period of confinement for pretrial examination 
is unreasonably long. Confused about the scope of the standard for 
incompetency,45 psychiatric professionals may subject the defendant 
to unnecessary testing ,vhich prolongs his confinement. As it is de
fined in Dusky,46 the standard for incompetency involves a ,·cry narrow 
test;47 indeed, valid arguments have been made that because of its nar
ro,vness, the psychiatrist should play no role in determining legal 
competency.48 But as long as the criminal systen1 continues to depend 

Cir. 1966) (implies that if outpatient treatment for an incompetent is available he 
should not be confined as an in-patient). 

43 Cf. Fernandez v. United States, 81 S. Ct. 642, 643 (Harlan, Circuit Justice, 1961) 
(bail revoked during trial). 

HSee Pate v. Robinson, 383 U.S. 375 0966) (hearing on issue of competency); 
Dusky v. United States, 362 U.S. 402 (1960) (a findinJ of competency must be sup
ported by clear evidence). 

46 See Settle & Oppegard, Institute on Sentencing for U11itcd States District Judges, 
The Pre-Trial E-camination of Federal Defendants, 35 F.R.D. 381, 480 (1964), which 
stared rhat both psychjacrists and courts tend not to distinguish competence to under
srand rhe proceedings and assist in the defense from mental illness and criminal respon
sibility at the time of the offense. 

(6 362 U .s. 402 (1960) . 

,i7 Pate v. Robinson, 383 U.S. 375, 388 (1966) (Harlan and Black, JJ., di c;enting). 

4R See generally T. S2ASZ1 LAW, LIBERTY AND PsYCfTIATRY (l 969). The author's goal 
is to define and develop a functional, as opposed to menralistic rnethod of ac;cenaining 
competency to stand trial. Accordingly, the psychiatrist or any other behavioral 
expert can play no part in the procedure either as a decision-maker or as a provider 
of expert opinions. Dr. Szasz would p]ace the responsibility for examining the de
fendant and for deciding Ilic fitness rn stand trial in the hands of one of the following 
persons or groupc;: ( J ) the judge or a panel of judges; (2) a lawyer or a panel of 
la,Vyers; or 0) a lay jury. 
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on psychiatric evaluations, constant vigilance must be niaintained to 
protect the legal rights of the accused in the medical arena. 

Because substantive due process, as defined in theory by the fifth and 
f ourceenth an1endments, requires that the exan1inarion to detern1ine 
con1petency be conducted ,vithout unnecessary deprivation of libcrry,49 

lin1itations may be placed on a defendant's freedom only to the extent 
that they are reasonably necessary to ensure adequate evaluation.50 If 
several cuurscs of action in,·olving varying degrees of restrictiveness 
would lead to substantially sin1ilar results, the least restrictive alterna
tive must be employed.61 i\1oreoyer, statutes apparently authorizing 
any infringement of the constitutional rights of an accused 1nust be 

narro~rly interpreted.62 

Because they entail virtually no confinement, outpatient exan1ina
tions constitute the least restrictive n1eans for securing pretrial rncntal 
evaluations. Recognizing the due process problems avoided by this 
alternative, the United States Court of Appeals for the District of 
Columbia Circuit has ruled that, 'where requested, an order for the de
tennination of a defendant's competency should nornrnlly provide for 
outpatie11t ev:1luations.53 In-patient examinations should only be au
thorized, the court held, ,vhcn the government can produce a medical 
report setting forth reasonable grounds for the belief that c01nmit1nent 
is crucial to an effective diagnosis.54 As the least restrictive alterna
tive for evaluating con1petency, outpatient examinations pose the f e,v
est due process proble1ns and should every,vhere be required and pre-

49 See Shelton v. Tucker, 364 U .S. 479 (1960). It is axiomatic of substantive due 
process that: 

even though the governmental purpose be legitimate and substantial, that 
purpose cannot be pursued by means that broadly stifle fundamental per
sonal liberties when the end can be more narrovvly achieved. The breadth 
of legitimate abridgement must be vie,ved in light of less dra~ric means 
to achieve the same basic purpose. 

Id. at 488. Cf. Aptheker v. Secretary of State, 378 U.S. 500 (1964) (right-to-tr:,Yel re
strictions). 

50 Lake v. Cameron, 364 F.2d 657, 661-62 (D.C. Cir. 1966), cert. denied, 382 U.S. 
863 (1966) (defendant can not be confined to a psychiatric institution if )e<,s rc..,trictive 
means of care are available). 

61 See Covington v. Harris, 419 F .2d 617, 623-26 (D.C. Cir. 1969) (requiring an 
institution to substantiate its reason for placing a patient in a maximum security ,vard 
rather than a less restrictive area). 

62 See Scales v. United States, 367 U.S. 203, 211 (1961), where Justice Harlan 
stated that "the Court will often strain to construe legislation so as to save it against 
constitutional attack." Cf. Shapiro v. Thompson, 394 U.S. 618 (1969) (state must have 
"compelling interest" before restricting fundamental rights of individuals). 

53See Marcey v. Harris, 400 F.2d 772,774 (D.C. Cir. 1968). 
64 Id. 
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stnned appropriate unless it can be compellingly demonstrated to the 
court that !>UCh a procedure ,vould be ineffective in an individual case.56 

Under the present sy.src1n, then, an accused 1nay be denied bail and 
summarily ordered confined for up to 90 days fnr a mental cxamin:.1tion 
rncrcl) bec.1u c there i:; probable cause to bclic,-c he committed a cri1ne 
and reasonable doubt about his c0111petcncy.r.6 Absent a more con
clusi, e finding that the accused is either incompetent or guilty of the 
crin1e charged, due process requires the con1plcte vindication of the 
def cndant's right to oe presumed innocent and to be granted pretrial 
release in non-capir::il cases. 1'hus, \\'henever possible, the competency 
of the accused should be :1ssesscd through outpatient evaluation. Such 
a process ,vould accord the defendant due process and at the s:1111e tin1e 
sen c society's interest in trying only curnpetcnt defendants. 

DuE PROCESS A'\"D THE Posr-ExAl\IJ~ATION DEc1s10~ ON Co~!PE'LENCY 

r\fter the court-ordered medical inquiry into the con1petence of a de
fendant has been completed, the hospital report is forwarded to the 
court for a iudici~1l resolution of the issue of a defendant's capacity to 
stand trial. If the accused is found to be competent, he \Vill go to tri:·d; 

if found incompetent, he ,vill ordinarily be h')spitalized in1111c<liately. 

If earing on Issue of Co1npetency. The due process clause of 
the f ourreenth amendment commands that 2ny person facing a loss of 
liberty be accorded a full and fair hea:-ing,57 regardless nf ,vhethcr that 

55 The major impediment to the implementation of this procedure is a general feeling 
of apprehension coward or fear of mental patients. All a lawyer can do in an indiYidual 
case, since it is Yirt ially impo.,sible to extinguish this apprehension, is to remind the 
court constantly of its respotbibility to eJ1<iure that the accused is not unncces~arily 
Jetaincd. The success nf this approach to securing outpatient examination will most 
probably depc:nrl on foclor;:; tangentially related to the defendant's condition, such as 
the a\'ailability of facilities and psychiatrists, as well as on the facts of the case. 

66 Thi~ procccl11rc may in fact place an unnece~-c-ary and perhaps intolerable l 11n en 
on cxistinc- me lical facilities. E,·cn in the Di trier of Columbia, which probably 
hns the best public mental health facilities in the country, a spcciai committee felt 
that much staff time and bed ~pace v. as utilized unncccs.c:arily in the pcrfurm:mce of 
psychi:itric c.xarninations for the courts. 1t therC'forc recommended that many of the 
patirnts should be trc:ncd on an outpatient basis. Ao Hoc Cn.'\t:\11TfEf. FoR Tm 
Ev\LU\rlO'-: OF SE<:URln PROGR,\.\fS A::--0 f.-\CJUTIES AT s,,,,T [LJZ\BETHS Ilnsr,r.,,. Tnr 
Ev \T,liA nos- or SECURITY PROGR \.\JS A;-.;D FAcII.ITIF.S AT SAI~T Fr.1zA .. 1.T11s I Jospn "· ( 1968). 
(Fxccrpt<; may be found in the .\ppendix to Covington ,·. Harris, 419 F . .2cl 617, 631 
(D.C. Cir. JfJG<J). 

67 A fundamental requisite of due f'roccss of law is an opportunity to lie heard. 
E.g., Gr:rnis v. Ordc:m, 2H U.S. 385, 394 (1914). Tn Goldberg v. Kelly, 397 l}.S. 254 
( I 970), the C>,urt reaffirmed the long line of dcci .. ions which re<]uirc fair hearings 
in proccctPngs which may ri' u 1t in lo ._ of prop<.:rty. :\ fnniori. it seems due process 
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loss of liberty be denoted as incarceration or, euphemistically, as in
stitutionalization.58 In Spechi v. Patterson69 and In re Gault,C,0 the 
Supreme Court made it clear that if a n1an is deprived of his freed om, 
the proceeding vvill be classified as crin1inal e-v en if the legislature has 
categorized it as civil. It should be noted that in those states having 
an automatic confinement statute, the findina of incon1petency is tanta-

~ . 

mount to an order for comm~tment.61 In Pate v. Robinson/2 the Su-
preme Court recognized that an accused has a due process right to a 
judicial competency hearing when it is requested by either the prosecu
tion or the defense. The Court also indicated that even absent a specific 
request, such a hearing should be ordered by a court, sua sponte, ,vhen 
for any reason it is convinced that justice so requires. G3 

Scope of Hearing. Since the determination of incompetency is 
ultimately a judicial as opposed to a medical finding, 64 it is essential that 
the court possess adequate information upon ,:vhich to base an inde
pendent, inf armed decision about the defendant's competency. \Vith
out such data, the court's final determination can be little more than 
a mere affirmation of the hospital staff's conclusions. Indeed, because 
con1mitment to a mental institution is as severe a deprivation of liberty 
as any other form of involuntary imprisonment, the due process clause 
of the fourteenth amendn1ent demands that an inf orn1ed, rather than 
perfunctory, decision be made if a critical departure from traditional 
notions of fundamental fairness is to be avoided. Therefore, holding a 
full evidentiary hearing at ,vhich the defendant has the right to be 
represented by counsel, at ,vhich both parties are given an opportunity 
to exa1nine all \:vitnesses that testify about the defendant's c0111petency, 

requires such a hearing ,vhcn personal liberty is involved. Recently the California 
Supreme Court held in People v. Pennington, 66 Cal. 2d 508, 514, 426 P.2d 942, 949 
58 Cal. Rptr. 374, 381 (1967), that \.vhen there is substantial evidence of present 
mental incompetence, the defendant is entitled to a hearing as a matter of right under 
Pate v. Robinson, 383 U.S. 375 (1966). 

68 See Barry v. Hall, 98 F.2d 212, 225 (D.C. Cir. 1938) (confinement in hospital 
is as effective a restraint of liberty as confinement in prison). 

r,9 386 U.S. 605 (1967). 
so 387 U.S. 1 (1967). 
61 Cf. 387 U.S. at 4-6 (finding of delinquency results in automatic confinement). 
s2 383 U.S. 375 (1966). 
63 Id. at 384-87. 
64 E.g., Blocker v. United States, 288 F.2d 853, 866-69 (D.C. Cir. 1961) (en bane). 

In Durham v. United States, 214 F.2d 862, 865 (D.C. Cir. 1954), the court noted that 
the opinions of psychologists and hospital superintendents are merely medical opinions. 
The determination of a defendant's legal sanity is a function of the courts. See Hess 
& Thomas, !'llcompetency to Stand Trial: Procedures, Results, arzd Problems, 119 AM. 
J. PSYCHIATRY 713, 715-16 (1963). 
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and at \\ hich each side may present irs o,vn evidence in opposition to 
that of the hospital appears to be an inescapable necessity. Such a hear
ing ,vould both ensure that the accused's due process rights ,verc pro
tected and enable the court to acquire the necessary information to 
nrnkc an educated and dispassionate decision about the def cndant's 
con1petcncy. 

~lorcover, if the com11etencv he3rina is to assist the court in tlic de-. ::, 

ci ion-m.1king process, it becomes essential to prohibit testimony ,vhich 
n1erely recites forn1alistic conclusions about the accused's capaciry.65 

The objection to purely opinion testimony lies in the fact that the 
court 1nay be f creed to acquiesce in the conclusions of the experts 
because it has not been presented ,virh sufficient primary darn to permit 
a cogent, independent e\·aluacion of the exa1nination results. 66 Thus it 
is imperative for the conrrs to demand informative, derailed reports 
,vhich cont:.1in a description of the dcfcndnnt's condition, the empirical 
test results, and the specific observations of the examining psychiatrists. 
If such information is not produced, it is duubtful chat a co1npetcncy 
hearing can fully satisfy the demands of due process. 

D E PROCI":,S .-\ I) THE REHABILIT.\TIO. OF AN l~CO:\IPF I ENT 

If the court finds the defendant incompetent, it must order appropri-

65 Conclusory medical reports are rather t~•pical; for example, the~· may simply say: 
The sraff find-. rhc patient non-psychotic. He is competent to stand trial 

and we recommend him returned to court. [orl 
The patient ic; p~ychotic and nor competent. The formal diagnosis made 

is Schizophrenic Reaction, Chronic Undifferentiated T~ pe. \Ve recom
mend patient's commitment to this hospital for care and treatment. 

See Engclber~. Pre-Trial Criminal Commitment to Me11t<1l lnstimtions: Tbe Procedure 
in 1lfam1clmsetts and Suggested Reform, 17 C\TH. U. L. REv. 163, 185 (1967). 

r,s Sec \i\.'ashington v. United States, 390 F.2d 444 (D.C. Cir. 1967). The court focused 
on the problem of conclusory testimony: 

But these underlying fact.., [ rroin~ to \ V:1chington 's condition] were mud
died by disputes and conclusion<; ah111t medical and legal terminolo~y
abo11r whether a per on is 'norm.11' if he is not 'too neurotic,' about v,rhethcr 
\i\'ac;hin!!ton v. as suffering from a 'nruro,is,' .1bout whether he has a 
'schizoid personality' ac; ~ppo~ed to 'traits of a schizoid nature,' about 
whether 'he has sociopathic S), mpromology,' or whether instead 'he has 
aggressive antisocial activity.' ... 

\Vhatcver opportunity the jury may have had ro focus upon the under-
1} i11g information ... ,vas materially diminshed by a series of redirects and 
recrosses \\ hich dealt entirely \\ ith labels. 

Id. ar 449-50. Later, the court said th:1t "[i)r seems clear ... the pcrsic;tcnt use of con
c:.:lusory )al1cls m:iy have hinclercd the jury in getting the underlying facts." Id. at 450. 
Finally. the court sought to correct the evil hy stating that "[w]c all agree that more 
effort is needed in fumre cac;es to ensure rhar the issue of responsibility is decided upon 
sufficient information." Id. at 451. 
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ate remedial action. At con1n1on la\V, incon1petents \\·ere automatically 
confined to jail.67 Early in their history, ::i fc\V states enacted statutes 
applicable to incompetency cases, although jail renrnined the usual dis
position where no controlling statute provided other\vise.68 Today, 
however, most states have statutes governing cases in ,vhich a cri1ninal 
defendant is mentally incapacitated, all but a f e,v of ,vhich provide for 
the confinement of the accused in a hospital or n1ental institution upon 
a finding of incornpetency.69 Although designed to benefit the accused. 
these statutes in effect automatically divest him of pretrial liberty and 
allow him to be indeterminately incarcerated even though he is still 
presumed innocent of the offense charged. 

In evaluating this grave denial of liberty in light of the ,videly held 
belief that an accused's freedon1 should not be unreasonably abridged 
merely because he has been charged ,vith a crime, 70 or is thought to be 
dangerous,71 the following concepts concerning the constitutionality 

67 E.g., Commonwealth v. Hathaway, 13 l\lass. (13 Tyng) 299 (1816) (insane de
fendant imprisoned). 

68 Hawie v. Hawic, 128 ~liss. 473, Ql So. 131 (1922) (absent statute providing other
wise, an incompetent is jailed until he recovers). 

69 Thirty-two jurisdictions provide for mandatory hospitalizatio11: ALA. CODE tit. 15, 
§§ 426, 429 (1958); Aruz. REv. STAT. ANN. §§ 13-1622, -1693, -1694B (1956); ARK. STAT. 
ANN. § 43-1301 (1967); CAL. PENAL CooE § 1370 (West 1970); CoLO. Rev. STAT. ANN. 
§ 39-8-6 (Supp. 1969); CoNN. GEN. STAT. ANN. § 54-4-0 (Supp. 1972); DEL. CooE ANN. 
tic. 11, §§ 4703-04 (Supp. 1970); FLA. STAT. § 917.01 (1957); ILL. ANN. STAT. § 38-592 
(1956); hm. ANN. STAT. § 9-17O6a (Supp. 1970); KAN. GEN. STAT. ANN. § 62-1531 (Supp. 
1968); KY. RULES CmM. PRoc. §§ 8.06, 9.90 (1962); LA. REv. STAT. tic. 15, § 267 (1967); 
ME. REV. S1AT. ANN. § 27-124 (1964); MAss. GEN. LAWS ANN. § 123.15 (Supp. 1971); 
MrCH. STAT. ANN". § 28.967 (Supp. 1965); l\1INN. STAT. § 631.18 (Supp. 1971); i\hss. CooE 
ANN. § 2558 (1942); Mo. REv. ANN. STAT. § 552.020 (Supp. 1971); MoNT. RFv. CooF.s 
ANN.§ 95-506 (Supp. 1967); N.H. REV. STAT. ANN.§ 135.17 (Supp. 1971); N.J. STAT. ANN. 
§§ 2A: 163-2, 30:4-82 (1971); N.Y. ConE CRL\t. PRoc. § 662b (McKinney Supp. 1971); 
N.C. GEN. STAT. §§ 122-83 to 85 (Supp. 1971); N.D. REv. CoDE § 29-20-02 (Supp. 1971); 
OHIO REV. ConE ANN. § 2945.38 (Page 1953); ORE. REv. STAT. § 136-160 (Supp. 1967); 
PA. STAT. ANN. tic. 19, §§ 1351-52, tic. 50, § 4408 (1969); R.I. GEN. LAWS ANN. § 26-4-4 
(1968) ~ TEx. CooE CruM. PRoc. § 46.02 (Supp. 1971); UTAH ConE ANN. § 77-48-5 
(Supp. 1971); ,v1s. STAT.§ 957.13(2) (Supp. 1967); ,vYo. STAT. AN~.§ 7-241 (b) (Supp. 
1971); D.C. CooE ANN. §§ 24-3Ol(a), -302 (Supp. N, 1971). 

70Bail Reform Act, 18 U.S.C. § 3146 (1970). 
71 Jn State v. S·wails, 223 La. 751, 759-60, 66 So. 2d 796, 799 (1953), the court stated 

that the fact that some physicians believe that appellant may be a menace to society 
if he is released affords no basis for holding him presently insane. Protection of the 
public from harm by the accused is not cm·isioned by the law. 

See In re Williams, 157 F. Supp. 871, 876 (D.D.C. 1958), aff'd sub 110111. \Villiams v. 
Overholser, 252 F.2d 629, 635 (D.C. Cir. 1958) (a defendant \vhose conviction was 
reversed could not be committed on the theory he \vould become insane in the 
future). In his concurring opinion in Robinson v. California, 370 U.S. 660 (1962), 
Justice Harlan argued that "incarceration for a mere propensity is punishment not 
for acts, but for status, and punishment for status is hardly favored in our society." 
Id. at 678-9. Presumably dangerousness qualifies as a propensity. 
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of existing incompetency statutes require investigation: ( 1) \Vhat state 
inter ::its a1 c sen ed by the pretrial comminncnt of an incompLtent; and 
(2) can these interests be fulfilkd without entirely abrogaring the de
fend·1nt s right to prctri,11 liberty? An exarnin3tion of st~1tc and f cdcral 
statute re, c~ ls tv. o h,1. ic interests thong ht tu be sen cd by committing 
incompetents prior ro trial. One involves treating the def cndant to 
effectuate his speedy return to trial;72 the other relates to protecting the 
conununit~· by confining only those incmnpetcnts believed to be d:in
gcrous.73 Since any unjustified abridgement cf an accus,.-d's pretrial 
hberry cannot be tolerated under the Constitution, the issue Lccomes 
whc:thcr comminnent for either of these re:1sons is proper once the ac
cused is forn1ally judged incompetent. 

Trea.t11u:11t as a Justification for Co11(ine1ne11t. Since one result 
of pretri3l c01111nitn1ent upun a finding of inci mpctcncy is the post
ponement of tri:11 until the accused is adjudged cumpetent, it follo-ws, 
a f orri0ri, that treacn1ent of the accused to promote his recovery and 
speedy return to trial cunstitutes a principle justification for such com
mitment.74 Indeed, the United Scares Congress recognized that treat
ment is the sole reason for confining an incompetent prior to trial. 
saying that '' [ t] he purpose of involuntary hospitalization is treatment 
not punishment." 75 If treatment is in fact the sole rationale for con1-
mitring t!.ll incompetent, and if commitment statutes provide for auto
matic confinement in mental hospitals, as many do, apparently son1e 
states tacitly assun1e not only that hospitals can pro,-ide the treatment 
necessary for each defendant's particular disability, but also that hos
pitalization constitutes the least onerous means of providing this treat
ment. H it can he demonstrated that hospitals generally cannot ade
quatcJr treat the dcfcndant76 and that outpatient programs ofren offer 

72 Enl'Telherg, I'rc-Tri,1/ Commit111c11t to .\hmal lnsti1zt1io11s: The Procedure in 
.:] ~ 

A,fassacbusl·tts ,md SuggeJtcd Ref arms, I 7 CATH. U. L. REv. 163, 166 (I 967). 
73 See note 83 infra. 
74See, e.e;., D.C. Com:: A:-.N. §§ H-301(a), -30I(b) (Supp. IV, 1971), a not atypical 

incompetency statute, which supports this conclusion. 
76S. R1.P. No. 1170, 84th Cong., 1st Sess. 56 (1955); ILR. Rr.P. No. 892, 84th Cong., 

1st Sess. 53 (1955). See Rou,;c v. Cameron, 373 F.2d 451 (D.C. Cir. 1967) . 

76 Generally, mo t state mental ho,pirals func tion as large custo,lial institutions ,vhcrc 
the r..1tio of doctors to patients is so absurd that adeC]uate treatment is a myth. In 
1961, a Senate Suhcornmittec Jcarned that ha'f the patil'nts in state hotpitals · receive 
no treatment at all and that in most public mental hospitals, the average ward patient 
comes into per onal contact wiLl1 a phy,ician for approximately 15 minutes a month. 
/leari11gs rm tbc r.on 1itmio11nl RiglJtr of the Af cmnlly Ill Before tbc Subcomm. on 
Co11stinaio11al J?jg/Jts of the S11111te Subco111111. on t/Jc Judiciary, 87th Cong., Jst Sess., 
pr. I. :ir 11, 43 4 ¼; J 0j ( I 96 J ). ·1 hcsc considerations, coupled with the fact that the 
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equally good or more efficacious treatment, then n1andatory hospitaliza
tion becomes an unreasonable abridgement of liberty violative of due 
process. Just as the least restrictive alternative concept applies to pre
liminary evaluations of an accused's capacity, so too does it apply to 
the treannent of any disabilities ,vhich that evaluation might reveal. 

Even in those rare instances ,vhere a hospital offers an adequate 
in-patient treatment program, it may still be un,vise to conclude that a 
def end ant should be forced into such a pro grain through auton1atic 
con1111itment procedures, because that con1mitn1cnt n1ay not constitute 
the least onerous alternative appropriate under a given statutory scheme. 
In Aptbeker v. Secretary of State,77 the Supren1e Court prohibited 
the government from furthering its legitin1ate interests by visiting un
necessary restrictions upon its citizens ,vith respect to constitutionally 
protected freedoms.78 Thus, under Aptheker it is arguable that a state 
n1ay be compelled to allo,v outpatient rather than in-patient treatn1ent 
if both programs would achieve essentially similar results. 

Lal?e v. Cameron,79 a habeas corpus action contesting the civil com
mitment of a mental patient, lends support to this proposition. There 
the United States Court of Appeals for the District of Colun1bia Cir
cuit held that the court must satisfy itself that no less onerous disposi
tion ,vould accomplish the same purpose before con1mitment for treat
ment can be ordered.80 A New York federal court apparently extended 
this least restrictive alternative doctrine in United States v. Klein.81 In 
that case def end ant appealed a judgment of incompetency and a comn1it-

duration of incompetency confinement is usually indeterminate and often more pro
tracted than the maximum prison sentence for the crime allegedly committed, offer 
realistic insights into the therapeutic value of institutional treatment. Hearings on S. 935 
Before the Subconmz. on Constitutional Rights of tbe Senate Subco11m1. on the Judiciary, 
88th Cong., 1st Sess., 56-57 (1963). In addition, studies have sho\vn that these lengthy 
confinements, as well as the tension created by the spectre of a trial looming in the 
future, often produce adverse psychological effects which may retard, if not preclude, 
the defendant's recovery. McGarry, Demonstration and Researcl:, in Competency for 
Trial and A-fental Illness: Review and Preview, 49 B.U.L. REv. 46, 53 (1969). See 
United States ex rel \Volfendorf v. Johnson, 317 F. Supp. 66, 68 (S.D.N.Y. 1970) 
(hospitalization sometimes worse than imprisonment); Grazia, The Distinction of 
Being Mad, 22 U. CH1. L. REv. 354 (1955). 

77 378 U.S. 500, 508-09 (1964). 
78 /d. Although this case was not concerned with incompetents, and even though 

pretrial liberty has not been construed as a "fundamental personal liberty," the principle 
is directly applicable to this discussion. The case recognized that a state may legitimately 
curtail an individual's freedom but that any unnecessary restriction violates due process. 

79 364 F.2d 657, 660 (D.C. Cir. 1966). 
so See also Covington v. Harris, 419 F.2d 617, 623 (D.C. Cir. 1969) (least restrictive 

alternative also applies to various treatment programs within hospital) . 
s1 325 F.2d 283 (2d Cir. 1963). 
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ment order, arguing that since he had undergone 30 years of psychiatric 
counseling, he would receive the s.une ur better tre:1tn1ent under his 
doctor's care than he would in a state hospital. The court remanded, 
stating that it had no basis on ,vhich to judge ,vhether the outpatient 
care would be as efficacious as the in-patient program. This decision 
implies th3t if outpatient facilities are available \Yhich ,vould ensure 
adequate treatn1cnt for the incompetent, he should undergo treatment 
as an outpatient until he recovers his competency. ~1oreover, as the 
case of Barnard Goldfine indicates,82 this same result should probably 
attach if the accused fails to respond to institutionalization. There the 
court held that when an incompetent defendant's condition ,vas such 
that he was not improving and probably ,vould not progress ,vhile 
confined in a mental institution, he should have been released for out
patient care. 

The foregoing cases underscore the fact that courts muse begin to 
explore conscientiously the myriad of possible alternatives co the in
stitutionalization of incompetent defendants. Indeed, the ambulatory 
nature of an incapacitated defendant's problems commands individual 
evaluation. By adopting "cure" rather than "contain" as a \Vatclnvord 
and by initiating comprehensive reformative measures, courts could do 
much to reaffirm the notion that the primary purpose of commitment 
is in fact to protect an incompetent accused from being unfairly tried 
rather than to punish him for his mental deficiencies. 

Dangerousness as a Justification for Confinement. \Vhile recog
nizing the need to treat the incompetent defendant, some statutes pro
vide that such a defendant cannot be incarcerated in a mental hospital 
without a judicial finding that if released, he ,vould pose a danger to 
himself or to others.83 These laws do not explicitly preclude temporary 
confinement for treatment,84 but unlike 111andatory commitment statutes, 

82 J. K.nz, J. Gowsn:IN & A. DERSHOWITZ, PsYcHoA:-;ALYsts, PsYCHlATRY A};D LAw 
687 (1967). 

83 18 U.S.C. § 4247 (1970); Tow A CooE § 783.3 (Supp. 1972); KAN. GEN. STAT. § 62-1531 
(Supp 1968); :\11cH. STAT. AN:,.,.§ 28.967 (Supp. 1965); NER. REV. STAT.~ 178-425.1, 445 
(1968); OKLA. STAL tit. 22, § 1167 (1969); ORE. REV. STAT.§ 426-300(1) (1953); S.D. 
CoMP. LAWS ANN. § 23-38-6 (1967); Wisc. STAT. § 51.21 (Supp. 1971); \V-rn. STn. ANN. 

~ 25-24 (1967). 
84See, e.f?., United States v. Curry, 410 F.2d 1372, 1374 (4th Cir. 1969). ln an inter

pretation of the federal commitment statute, 18 U.S.C. § 4246 ( 1970), the court held 
the srarutc did not compel commitment upon a simple finding of incompetency, but 
that the defendant would have to be adjudged dangerous before any commirment could 
l>e ordered. The holding was ciualified to allow temporary restraint for a reasonable 
period of observation and treatment to restore competency. Cf. United States v. 
Wilson, 263 f . S11pp. 528, 531 (D.D.C. I 966) (a finding of dangerousness necessary 
~fore commirment even though commitment is "automatic"). 
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they do not authorize such confinement merely because the defendant 
has been adjudged incompetent. Since these statutes purport to confine 
only those incompetents who manifest dangerous propensities, they 
may appear at first glance n1ore benevolent than those statutes calling 
for automatic commitment regardless of dangerous proclivities. 

But the validity of imputing such a benign tenor to these la,vs is ques
tionable since the term "dangerous" defies precise definition.86 That 
these laws display pernicious potential is apparent from the fact that 
a judicial evaluation of an incompetent's probable dangerousness may 
be founded merely on subjective impressions. There is a not insub
stantial risk that the illusive nature of "dangerousness" may facilitate 
the use of commitment statutes as a basis for alternative dispositions 
in criminal cases. In effect, the legislation may supply the necessary 
authority for indefinitely detaining those persons, accused but not con
victed of a crime, whom the community believes it has reason to fear.86 

If this happens, the raison de'etre of competency procedures, that is, to 
protect the due process rights of the accused, becomes distorted since 
due process is subordinated to society's concern for safety. Even the 
preventive detention provision of the District of Columbia Court Re
form and Criminal Procedure Act of 1970, the constitutionality of 
which has been challenged, allo,vs a maximum of only 60 days during 

86 Livermore, Malmquist, & Meehl, On the Justification for Civil Commitment, 117 
U. PA. L. REv. 75, 77 (1966); Sawyer, A-1 easure111ent and Protection, Clinical and Sub
Itantial, 60 PSYCHOLOGY Buu.. 178 (1966). Both articles analyze inadequacies of the 
presently available predictive techniques. 

86 See Foote, A Comment on Pre-Trial CO'mmimzents of Criminal Defe11dants, 108 
U. PA. L. REv. 832, 832-33 (1960) (arguing that incompetency statutes provide for 
expedient confinement of defendants believed dangerous); Slovenko, The Psycbiatric 
Patient, Liberty and the Law, 13 KAN. L. REv. 59, 69 (1964) (pretrial commitment is 
''mainly" employed for the preventive detention of dangerous individuals). Accord, 
Vann, Pretrial Determination and Judicial Decisionmaking, 43 U. DET. L.J. 13, 30 
(1965). See also Millard v. Harris, 4-06 F.2d 964, 973 (D.C. Cir. 1968), where the court 
attempts to establish a standard for applying the "dangerousness" criterion of the 
District of Columbia's civil commitment statute. Predicting such dangerousness requires 
considering a number of points: ( 1) the type of conduct in which the defendant 
may engage; (2) the likelihood that he will in fact indulge in that conduct; (3) the 
effect such probable conduct would have on others; and ( 4) the identity of the 
victim (man, woman or child). 

The case of United States v. Barnes, 175 F. Supp. 60 (S.D. Cal. 1959), is a good 
example of the unjustified use of the criminal commitment statute to detain a de. 
fendant. Four defendants were indicted for murder. A motion to dismiss as to 
three of the defendants was granted on the ground that their sixth amendment 
right to a speedy trial was violated. Barnes, the fourth defendant, was found incompe• 
tent and committed until he could stand trial. This is an example of an instance where 
the defendant's participation in the case was unnecessary since he was relying on 
the same defense that had won dismissal for the other three defendants, but where 
nevertheless he was committed for the purpose of protecting society. 
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,vhich a dangerous person can be detained prior to trial.87 Since no 
such limit applies to the criminal confinerncnt of an incompetent ,vho 
is believed dangerous, the constitutionality of the process must be 
esp(:cially suspect. 

The use of pretrial criminal commitment as a means of preventive 
detention is wholly unjustifiable. Since most c01nmunities ha,·e civil 
commitment statures providing for the institutionalization of those in
competent defendants ,vho threaten the security of the state and are 
thus proper subjects for preventive detention,88 it is incongruous to 
sanction the use of the criminal system to commit a man because he is 
accused of a crime but lacks the capacity to stand trial, ,vhcre such 
confinement would be impossible under applicable civil commitment 
statutes. As long as these statutes providing for the confinement of 
dangerous incompetents exist, by cloaking the extended and often 
indefinite incarceration of def end ants under the guise of treatment and 
potential dangerousness, they \Vill afford the government an acceptable 
means of implementing preventive detention, preventive detention 
,vhich the criminal la,v ,vould probably prohibit in most cases \vhere 
the defendant \Vas not incompetent. 

Hearing to Select Appropriate Treatlnent Progra111. In light 
of the abuses in existing treatment procedures and in view of the neces
sity of avoiding pretrial punishment, safeguards must be developed to 
ensure that an accused's liberty is not unconstitutionally abridged.89 

Prior to being forced to submit to treatment, the incompetent should 
be gi-ven the opportunity to explore ,vith the court the possible alterna-. . . 
tIVes to m-panent treatment. 

This exploration could take place during the competency hearing 
or at a separate proceeding f ollo,ving a finding of incompetency. Since 
the defendant often lacks the resources which a comprehensive evalua
tion of feasible treatment programs may require, the government should 

87 D.C. CooE Ai-;:-..§ 23-1322(d) (2) (A) (Snpp. IV, 1971). 
88 See •ore, Ch·il Commitment of tbe Afcmal/y Ill: Theories and Procedures, 79 

HARV. L. REv. 1288 (1966). The grounds for civil commitment are, in most juris<licrions, 
as follows: (I) rhat the person be dangerous to others; (2) that he be dangerous to 
himself~ (3) that he be in need of care; and ( 4) that he lack the capacity to decide 
for himself whether or not he needs treatment. 

89 A<lmitt<'<lly, the individual is now incompetent, but he nevertheless remains a 
defendant. The fact that he j,; incompetent does not ipso facto justify any infringe
ment upon hie; funclamcntal right to pretrial fr<'cdom. In fact, in Marcey v. Harris, 
400 F.2d 772 (D.C. Cir. 1909), the court held that commitment for mental examina
tion was not a valid rca on for denial of bail if it was otherwise contemplated by 
the Bail Reform Act of 1966, 18 US.C. B 3041, 3141 -41, 3146-52, 3565 (1966). 
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assume the responsibility for this evaluation.90 Basically, the court 
should order the accused to commence in-patient trearn1ent only after 
an affirmative showing that no less drastic course of action appears 
suitable. In assessing the appropriateness of a given plan of trearn1ent, 
the court should consider the nature and severity of the defendant's 
particular disability, his potential curability,91 and the probable duration 
of the treatment. On the basis of this and other supplerr1ental inf orma
tion, the court could render an inf armed decision compatible ,vith the 
least restrictive alternative doctrine. Even in those jurisdictions requir
ing a prior finding of dangerousness before commitment is ,varranted, 
the disposition hearing will provide an opportunity to evaluate the ap
propriateness of confinement.92 In any case in ,,,hich the court deter
mines that outpatient treatment "\vould promote the defendant's re
covery, the accused could be released on bail until he "\Vas ready for 
trial. 

Clearly, whether the proposed confinement of an incompetent de
f end ant is predicated on a mandatory commitment statute or on a dan
gerousness provision, there is a need to assess, after the initial adjudi
cation of incompetency, the viable alternatives to in-patient treatment 
if the defendant is to be afforded due process. \Vhenever possible, the 
court should order outpatient treatment rather than institutionalization. 
Further, even if comn1itment appears to be the only viable alternative, 
the period of confinement should not be indeterminate but for a defi
nite, limited period of time. 93 Remembering that the right to pretrial 
release is too fundamental to the American concept of liberty to be 
easily abrogated, a pre-commitment hearing to explore alternative dis-

90 E.g., Lake v. Cameron, 364 F.2d 657, 660 (D.C. Cir. I 966) (the state, given its 
greater resources, must bear burden of exploring posc;ible alternatives to commitment). 

91 Some disabilities are of a particularly unusual nature and may prompt the court 
to refuse commitment since the defendant may be incurable. See, e.g., Wilson v. 
United States, 391 F.2d 460 (D.C. Cir. 1968) (amnesia); Klopfer v. North Carolin~ 
386 U.S. 213 (1967) ( deafness, muteness, blindness); Hansford v. United States, 365 
F.2d 920 (D.C. Cir. 1966) (drug addiction). 

92 See Hough v. United States, 271 F.2d 458, 460 (D.C. Cir. 1959) (conditions of 
release sought to preserve defendant's liberty as well as to safeguard the public); 
Bail Reform Act of 1966, 18 U.S.C. §§ 3041, 3141-43, 3146-52, 3565 (1966). 

98 Sturdevant v. Seattle, 192 F. Supp. 534 (\V.D. Mo. 1961) (held that confinement 
could last no longer than the maximum sentence the defendant could have recch·ed 
had he been imprisoned for the crime charged). Duration of con finernent has also 
been statutorily limited in some states. See, e.g., M1cH. STAT. A'}..TN. §§ 28.967 (Supp. 1965), 
28.966 ( 11) (195 3). In light of data concerning the likelihood of defendant's return 
to competency after a long confinement, the Judicial Conference of the District of 
Columbia Circuit has recommended a maximum confinement of 24 months. D.C. 
JUDICIAL CONFERENCE, supra note 24, at 136. 
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pos1t1ons uccomes <essential if ,ve arc to pre\·cnt unreasonable abridg
ments of this right. 

1Nco:--.1PE n:~cv AND THE R1cn r TO A SPEEDY TRIAL 

The sixth amendrncnt guarantees an accused the right to a speedy 
tri:11. Present standards and procedures for determining competency to 
stand trial and for dealing \\'ith those adjudicated mentally incompe
tent po!>c the question of ,vhether this right is being abridged or even 
totally denied. The speedy trial standards promulgated by the courts 
are instructive in ans\vering this question. 

In contrast to the liberal interpretation given some sections of the 
Bill of Rights over the past decade, the protection afforded by the sixth 
amendment right to speedy trial has been considerably and consistently 
attenuated.514 This has been due in part to a lack of consistency and 
general confusion in the courts about the criteria for determining when 
or whether an unconstitutional deprivation of this right has occurred. 
However, the courts frequently consider: ( 1) the length of the delay; 
(2) the party responsible for the delay; (3) the possibility of a waiver 
by the defendant of his right; and ( 4) whether or not the accused 
has been prejudiced in the preparation of his def ense.96 Although most 
courts hold that a mere lapse of time between arrest and trial is in
sufficient to warrant dismissal,96 the time factor in conjunction ,vith one 

u In Beavers v. Haubert, 198 U.S. 77, 87 (1905), the Supreme Court ruled that the 
right to a speedy trial is not absolute but rather "consistent with delays and depends 
upon circumstances." The right to a speedy trial was again restricted in Pollard v. 
United States, 352 U.S. 354, 361 (1957), when the Court held that to violate the de~ 
fendant's constitutional right, a delay had to be purposeful or oppressive. Ten years 
later, the Court apparently reaffirmed this standard in United States v. Ewell, 383 U.S. 
116, 120 (1966), when it decided a 19-monrh delay before trial was not unreasonable 
unless it was deliberately instigated by the government or had prejudiced the accused. 
Finally, in United States v. Marion, 92 S. Ct. 455, 459 (1971), the Court, noting that 
mere delay did not violate the sixth amendment, refused to extend the right to speedy 
trial to anyone complaining of delays which occurred prior to the time they were 
actually accused of a crime. 

See generally Note, The Right to a Speedy Trial, 20 STA:-l. L. R.Ev. 476 (1968); Tote, 
The Lagging Right to Speedy Trial, 51 VA. L. R.Ev. 1587 (1965) (both arucles provide 
a thorough discussion of the problems within the speedy trial area). 

96 E.g., United States v. Marion, 92 S. Ct. 455, 459 (1971); Dickey v. Florida, 398 U.S. 
30, 48 ( 1970) (Brennan, J., concurring); United States v. Fitzpatrick, 437 F.2d 19, 
26 (2d Cir. 1970); Beratte v. United States, 350 F.2d 389, 394 (9th Cir. 1965); United 
States v. Parrott, 248 F. Supp. 196, 202 (D.D.C. 1965). See generally Note, The Right 
to a Speedy Crimi11al Trial, 57 CoLUM. L. REV. 846 ( 1957). 

96 E.g., United States v. Marion, 92 S Ct. 455, 459 (1971); Smith v. United States, 
3<>0 U.S. J, 1() (1959); United States v. DcCosta, 435 F.2d 630, 632 (1st Cir. 1970). 

There arc, however, some cases holding that a delay, standing alone, would support a 
dismissal. F:.g., Taylor v. United States, 238 F.2d 259, 260-61 (D.C. Cir. 1956) (six years), 
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or more of the other three considerations usually forms the basis for 
the majority of the speedy trial decisions. The application of these ac
cepted standards often results in the virtual abrogation of the n1entall y 
incompetent defendant's right to a speedy trial. 

Responsibility for Delay. The courts are unanimously in 
agreement that a def end ant may not claim he has been denied the right 
to speedy trial because of delays for ,vhich he himself is responsible.97 

Some courts have held that a defendant is responsible for any delay 
precipitated by his own incompetency.98 In these cases the defendant 
is thus precluded from showing either prejudice to his defense or un
necessary delay on the part of the government. Such a situation presents 
a serious constitutional question, for the accused is denied the right 
to speedy trial simply by reason of his status as an "incompetent." 99 

In addition to the question of responsibility for the delay, a two
pronged "reasonable delay" theory has been espoused to justify the 
delay involved in the trial of an incompetent. Proponents of this theory 

United States v. Provo, 17 F.R.D. 183 (D. Md. 1955) (six years). Unfortunately, 
many of the courts which have acknowledged that a delay does not have to result 
in actual prejudice to the accused to be objectionable have held that unless he has 
made a demand for a speedy trial the defendant has waived his right thereto. E.g., 
Bruce v. United States, 351 F.2d 318, 320-21 (5th Cir. 1965) (seven-year delay improper 
but right to speedy trial waived by non-assertion); United States v. Lustman, 258 F.2d 
475, 477 (2d Cir. 1956) (four-year delay unacceptable and showing of prejudice un• 
necessary but defendant waived right by not demanding speedy trial); United States 
v. Holmes, 168 F.2d 888, 890-91 (3d Cir. 1948) (three-year delay unreasonable but negatived 
by lack of demand); State v. Smith, 10 N.J. 84, 88-89, 89 A.2d 404, 407--08 (1952); 
State v. Sawyer, 266 Wis. 494, 497-98, 63 N.W.2d 749, 751-52 (1954). 

97 E.g., United States v. Carcano, 420 F.2d 362, 364 (1st Cir. 1970) (defendant was 
intermittently confined to various hospitals for competency evaluations, so delay not 
unreasonable); United Scates v. Auerbach, 420 F.2d 921, 924 (5th Cir. 1969) (delay 
caused when defendant filed pretrial motions does not violate right to speedy trial); 
Duval v. United States, 383 F.2d 378, 379 (9th Cir. 1967) (defendant given 25 con
tinuances for purpose of retaining counsel, so delay reasonable); Osborne v. United 
States, 371 F.2d 913, 926 (9th Cir. 1967) (defendant's right not violated if he requests 
delay). 

98 E.g., United States v. Cartano, 420 F.2d 362 (1st Cir. 1970); United States v. 
Davis, 365 F.2d 251 (6th Cir. 1966); Mackey v. United States, 351 F.2d 794 (D.C. 
Cir. 1965). But see In re Harmon, 425 F.2d 916, 918 (1st Cir. 1970) (the more often 
trial is postponed to determine competency to stand trial, the more compelling the 
evidence should be justifying delay and the more meticulous the procedural safeguards 
should be); Williams v. United States, 250 F.2d 19, 21 (D.C. Cir. 1957) (where delay 
occasioned by accused's incompetence, dismissal is in order unless government can 
show confinement did not prejudice the accused). 

99 In light of Robinson v. California, 370 U.S. 660 (1962), it is suggested that this 
situation may also violate the equal protection clause. The defendant is not accorded 
the full benefit of the protections guaranteed by the sixth amendment merely because 
of his status as an incompetent. No rational basis exists for distinguishing between 
the competent and incompetent defendant with respect to the right to a speedy trial. 
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1naintain, first, that it is a violation of due process to try an incompe
tent defcndanc. 100 Secondly, they reject the argun1ent that unlirnited 
detention in a mental hospital is punishment for a crirne, contending 
that on the contrary, the d<.:fcndant is institutionalized for his o,vn 
benefit to receive care .rnd trcanncnt. I Iis confinement, the argun1ent 
runs, is therefore considered to result in a reasonable delay unrelated 
co punishment. 101 

Concededly, it is a violation of due process to try an incompetent 
defendant, but it is also manifestly unfair to detain a man in a n1ental 
hospital indefinitely ,vithout affording hin1 the rights guaranteed by 
the Constitution.102 Indeed, given the present system, an incompetent 
may be better advised to stand trial than to undergo treatment. By fail
ing to raise the issue of his competency and thus going to trial, a de
fendant has a chance of acquittal, or if convicted, he may later have 
that conviction nullified by reason of his incompetency.103 Further, 
he has the opportunity to present any affirmative defenses available, 
to examine the government's \-Vitnesses, and to preserve evidence ,vith 
the help of counsel for a future retrial. On the other hand, since an 
incompetent def end ant remains hospitalized until he regains the ca
pacity to stand trial, his first opportunity to present his case may not 
come until years after the crime.104 If a choice were to be n1ade be
tween detention and trial, detention may well offer the least favorable 
alternative. 

As for the second prong of the argument that the confinement is 
non-penal in nature, the Supreme Court has consistently rejected simi
lar rationalizations focusing on the purpose of confinement rather than 

100 See Dusky v. United States, 362 U.S. 402 (1960). 

101 See United States ex rel. Thomas v. Pate, 351 F.2d 910,912 (7th Cir. 1965) (five-year 
delay before trial not unreasonable where sanity not regained); Germany v. Hudspeth, 
209 F.2d 15, 19 (10th Cir. 1954) (confinement of petitioner until sanity is regained 
does not violate speedy trial concept and is not punishment). But see , Villi ams v. 
United States, 250 F.2d 19, 21 (D.C. Cir. 1957) (se,·en years of confinement resulted in 
prejudice to the incompetent defendant, so dismissal of charges proper); Barry v. 
Hall, 98 F.2d 222, 224 (D.C. Cir. 1938) (confinement as punishment). 

102 See Specht v. Patterson, 386 u.S. 605 (1967) (indeterminate sentence invalidated 
where due process requirements of hearing and right of confrontation ,..,·ere not afforded 
to an individual sentenced under a Sex Offender Act). 

103 See Dusky v. United States, 362 U.S. 402 (1960). 

104 See Commonwealth v. Carlucceti, 360 Pa. 190, 192, 85 A.2d 391, 393 (1952) (by 
implication) ( 14-year delay due to commitment before trial and conviction held not 
to violate clue process)~ J. KAT7., J. Gor.oSTEIN & A. DFRsuow1n. The Case of Tony 
Saverese, PsH,HOANAI.Ys1s, Psvo11A rRv A~o LAW 634-50 (1967) (H-,car commitment 
before arraignment). B111 see \Villiams v. United States, 250 F.2d 19: 22·27 (D.C. Cir. 
1957) ( seven-year delay caused by <lcfendant's incompetence held prejudicial). 
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the fact of confinement.106 The Court has ruled that once a man 1s 
deprived of this freedom, the process is cri1ninal in nature, no mat
ter how legislatures choose to denote it.106 Regardless of these de
cisions, in many states the belief still persists behind thinly veiled rul
ings that the right to a speedy trial does not apply to an accused adjudi
cated n1entally incompetent.107 

Waiver. Many courts employ a ,vaiver doctrine as a basis for 
denying the mentally incompetent defendant the opportunity to sho,v 
a violation of his right to speedy trial.108 This approach rests on the 
supposition that a mental incompetent may someho,v "kno,vingly 
abrogate" his right to speedy trial by failure to pursue it actively or 
by acquiescence in government delays.109 Such a premise appears un
tenable in light of Supreme Court rulings directing courts to "indulge 
in every reasonable presumption against ,vaiver," 110 and never to "pre
sume acquiescence in the loss of fundamental rights." 111 The very defi
nition of incompetency also raises the question of ,vhether or not the 

105 In re \Vinship, 397 U.S. 358 (1970) (held chat the reasonable doubt standard of 
criminal law has constitutional stature and juveniles are entitled co such a showing 
before conviction); In re Gault, 387 U.S. 1 (1967) (held that civil labels and good 
intentions do not remove the need for criminal due process safeguards in juvenile 
proceedings). 

100 In re Gault, 387 U.S. 1 (1967). 
107 See, e.g., cases cited note 98 supra; Note, Tbe Rigbt to a Speedy Trial, 20 STAN. 

L. REV. 476, 480 ( 1968). 
In many states the legislatures, as well as the courts, apparently believe an incompetent 

is not entided to a speedy trial. /\lost of the states have statutes requiring that prose
cution of the defendant resume whenever during his indefinite commitment he 
regains competency. Such prosecution is to follow as if no delay had taken place. 
See, e.g., ARIZ. REv. STAT. ANN. § 13-1622 (1956); INo. ANN. STAT. § 9-1706(a) (Supp. 
1970); R.I. GEN. LAws ANN. § 26-4-5 ( I 968 ); UTAH. CooE A~N. § 77-48.5 (Supp. 1971). 
The federal statute in this area, 18 U.S.C. § 4246 (1970), lea\'es open the question of 
resumption of prosecution. General federal practice and that of many states would 
thus seem to reflect little regard for the incompetent defendant's right to a speedy 
trial. 

108 See, e.g., /\lackey v. United Scates, 351 F.2d 794 (D.C. Cir. 1965) (motion to 
dismiss for lack of speedy trial properly denied ,vhere delay chiefly a result of 
petitioner's motions for mental examinations); Bruce v. United States, 351 F.2d 318 
(5th Cir. 1965) (defendant waived his right co a speedy trial by his failure to demand 
a speedy· trial). 

109 See United States e.r: rel. Ciehala v. La Vallee, 312 F.2d 308 (2d Cir. 1963). In 
Ciebala, the court stated that even if the defendant were incompetent at the time he 
failed to assert a claim of depri,·acion of his right to speedy trial, his counsel would 
be deemed, under New York law, to haYe known whether the defendant had been 
deprived of this right. 

110 Aetna Ins. Co. v. Kennedy, 301 U.S. 389, 393 (1937). 
111 Ohio Bell Tel. Co. v. Public Util. Comm'n, 301 U.S. 292, 307 0937). In 

Dickey v. Florida, 398 U.S. 30, 39 (1970) (Brennan, J., concurring), the applicability 
of the Aetna and Obio Bell waiver doctrines to the speedy trial area was stressed. 
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defendant can ·'knowingly ,vaive" his riaht to a speedy trial. The Court 
~ # b 

has defined ",vaivcr" as the "intentional rel~nquishment or abandon-
n1ent of a kno,vn right or privilege." 112 Arguably, a defendant ,vho 
has been confined tu a rncntal hospital because he is incapable of under
standing the crimin:.11 prucecuings against him may not, at the same tin1e, 
poss1.:ss the requisite n1ental faculties for n1aking an intelligent ,vaiver.113 

Prejudice. The burden of proving prejudice constitutes the 
most significant obstacle ,vhich an incompetent defendant must over
con1e in demonstrating a violation of his right to speedy trial. 114 \ \'ith
out a sho,ving of prejudice, the accused,s motion to dismiss ,vill be 
denied, 115 and the delay ,vill be viewed as reasonable, for reasonableness 
is not determined by the length of delay, 116 nor by ,vhom the delay 
is caused,117 but by ,vhecher or not the accused ,vas prejudiced in his 
ability to defend himself.118 

112 John.son v. Zerb.)t, 304 lJ.S. -H8, -+64 (l 938) (right to counsel in federal felony 
conviction!>). 

113 In Pace v. Robinson, 383 U.S. 375 (1966), the Court rejected the contention that 
an incompetent defendant could waive his right to be tried, saying that "it is contra
dictory to argue that a defendant may be incompetent, and yet knowingly and intelli
gently \vaive' his right to have the court determine his capacity co stand trial." Id. 
at 384. 

114 Eg., Dickey v. Florida 398 U.S. 30, 41 (1970) (Brennan, J., concurring); Ewell v. 
United Stares, 383 U.S. 116, 120 (1966). Although most courts require a showing of 
prejudice, there is some confusion about who has the burden of proving it. Some 
courts Jemand that the defendant sustain the burden. E.g., United States v. Carrano, 
420 F.2d 362 (1st Cir. 1970); Carroll v. United States, 392 F.2d 185 (1st Cir. 1968); 
United States ex rel. Von Cseh v. Fay, 313 F.2d 620, 624 (2d Cir. 1963). Others 
merely presume prejudice results from substantial delay. E.g., Hedgepeth v. United 
States, 364 F.2d 684, 687 (D.C. Cir. 1966); United States v. Provoo, J 7 F.R.D. 183, 198, 
203 (D. Md. 1955). Finally, some courts say the go\·ernment must show lack of 
prejudice to the accused after a lengthy delay has occurred. E.g., Hanrahan v. United 
State, 348 F.2d 263 (D.C. Cir. 1965); \Villiams v. United States, 250 F.2d 19, 21 
(D.C. Cir. I 957). 

115 Sec nnre I I 4 supra. 
116 E.g., United States v. Holmes, 168 F.2d 888, 891 Ord Cir. 1948) (lapse of three 

years did not depri\·e defendant of a speedy trial as guaranteed by the sixth amend
ment where the defendant was not arlvcrsely affected in preparation or proc;ccution 
of his defense). Cf. Tkavcrs v. Haubert, 198 U.S. 77, 86-87 (1905), which holds that 
the constitutional right of a defendant indicted in sen:ral di"tricts to a speedy trial 
relares to time and not to the place of trial. Defendant cannot use the !ipcetlr trial 
issue to pre, cnt his removal from the district in which he happens to be to another 
in which the government elects to try him. The right to a speldy trial is neccs•arily 
rclat1\ c, 'J t is consistent \\ith delays and depends on circumstances. It secures 
rights rn a defendant. Tt docs not preclude the rights of public justice." Id. at 87. 

117 Sec, C.}!., J \'ans v. t;nitecl States, 397 F.2d 67,, 6i7 (D.C. Cir. 1968) (defendant 
not denied the right to speedy trial c\·en though some H months elapsed from 
arrest until tri 11 \\ her<' first two-months' delay "as hem ccn offense and indictment . ' 
next three months' delay ,, ;1s bec:111se of crowd eel criminal docket, next fiYc-months' 
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When the courts speak of prejudice in speedy trial cases, they are 
generally ref erring to some in1pairment of the accused's ability to de
f end himself.119 But this notion of prejudice is rather restricri,re for it 
overlooks a major aspect of the protection contemplated by the sixth 
amendment. The speedy trial provisions of the Constitution seek to 
"prevent undue and oppressive incarceration prior to trial, to n1inimize 
anxiety and concern accompanying public accusation, as well as to 
limit the possibilities that long delay will impair the ability of the ac
cused to defend hin1self ." 120 Thus the right to speedy trial protects 
against two very distinct types of prejudice: ( 1) prejudice to the ac
cused's ability to def end against the pending charges; and ( 2) prejudice 
to the person of the accused in the form of (a) pretrial detention, and 
(b) the anxiety attendant upon public accusation of crime.121 

delay stemmed from defendant's request for a mental examination, and final four 
delays attributable to government and defense counsel). In Evans it is noted that 
while the courts may deem the right to speedy trial waived if the defendant causes 
delay, the mere fact that the government was responsible for the delay is not sufficient 
to warrant dismissal without some showing that "this delay ,vas arbitrary, purposeful, 
oppressive, or vexatious." Id. But see Dickey v. Florida, 398 U.S. 30, 51 (Brennan, J., 
concurring). 

118 E.g., Von Feldt v. United States, 407 F.2d 95, 97-98 (8th Cir. 1969), where 
although the lapse of time benveen indictment and date of trial was over 25 months, 
the defendants were not denied their right to a speedy trial since they were at liberty 
on bond, were represented by counsel, made no showing of prejudice as result of 
delay, and failed to make demand for speedy trial. The court points out that there 
is no fixed standard 

for measuring the maximum period of time that automatically requires 
application of the sixth amendment and dismissal of indictment. Time is 
certainly an important factor, but there are other elements to be considered. 
These include the reasons for the delay, the diligence of the prosecutor, 
coun and defense counsel, and the reasonable possibility that the defendant 
has been prejudiced by the delay. 

Id. at 98. 
119 E.g., Von Feldt v. United States, 407 F.2d 95, 97-99 (8th Cir. 1969); United States v. 

Holmes, 168 F.2d 888 (3rd Cir. 1948) . "In the complete absence of any indication 
that the instant defendant was adversely affected in the prepar ation or prosecution 
of his defense by the lapse of time in bringing this case to trial, we can see no 
ground for complaint on this score." Holmes, supra, at 891. 

120 See, e.g., United States v. Ewell, 383 U .S. 116, 120 (1965) . In that case defendents 
were indicted for selling narcotics, plcd guilty, and were sentenced. Eighteen months 
later in an unrelated ca,e it ,vas held that an indictment which did not al lege the 
name of the purchaser is dcfecti,·e and may be set aside. T he defendants' motion to 
vacate their conYictions was granted, but they were immediately re-arrested on new 
complaints and subsequently reindicted . T he Supreme Court reversed the district 
court's gran t of defendants' motions to dismiss for lack of speedy trial. 

121 See, e.g., United States v. i\brion, 92 S. Ct. 455, 463 (1971); D ickey v. Florida, 
398 U.S. 30, 40-42 (1970); Klopfer"· North Carolina, 386 U.S. 213, 222· (1967). All 
of these cases contain full discussions of the re!ationship between prejudice and the 
right to a speedy trial. 
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This dual protection standard, although recognized by the Supreme 
Court, has been less than adequately applied in actual practice by rhe 
courrs.122 1-heir failure to consider personal anxiety is particubrly evi
dent in cases invoh ing mcnrnlly inco1nperent defendants, ,vho nuy be 
less able to cope with ps) chological pressures than are more srnl>lc indi
viduals. 1-hc incompetent individual foces indeterminate confinement, 
often ,vichout bail. and ,virhout the constitutional safeguards attendant 
on civil commitment ur criminal procccdings. 123 There is a substantial 
risk that the accused will receive either inadequate treatment or none 
at all;1!?4 he m::iy be lost for years in the red tape and 1norass of over
burdened facilities ur live a Kafkaesque existence leading to prolonged 
and aggra, ated emotional distress.l25 Frequently the incompetent is 
placed in a hospital for the criminally insane by a court ,vhich h:1s 
made no cff ort to dctcnnine if the defendant actually committed a 
crime. Yet, upon release, the individual must bear the stigma of com
mitment to an institution for the criminally insane, regardless of the 
nltirnatc outcome of his trial. According the def cndant the protection 
against personal anxiety contemplated by the sixth amendment ·would 
certainly be appropri:ite here. 

1t is questionable \Yhether a showing of prejudice should be a neces
sary or legitinute requirement in speedy trial cases at all. Indeed, the 
accused docs not ha,·e to sho,v that he has been prejudiced by the de
nial of other sixth an1endment rights including public trial, confron
tation, counsel, an impartial jury, knowledge of the charges against 
him, compulsory process, or trial in the jurisdictional subdi\·ision \\·here 
the crime was perpcrrated.126 Potential and substanti:11 prejudice is 
inherent in the denial of any of these safeguards. "Because concrete 
evidence that their denial caused the defendant substantial prejudice 
is often unavailable, prejudice must be assumed, or constitution:11 rights 
,vi!J be denied ,vithout remedy." 127 The same c:111 be s1id of the rirrht . ~ 

to a speedy tri:11, and thus prejudice should bec0me an issue onl? '"here 
the government ,vishcs to :uguc harmless error on appeal.128 I Iowcver, 

122 Ewell \". United Stares. 3g; lJ.S. 116, 120 (1965). 
123 See, e.g., Foote, II C01m11ent on Pre-Trial Co11n11it111ems of Crimi7Ml Dt fend ants, 

108 U . P~. L. REV. 832 (1960). 
121 S"c note 76 mpr.1, 
121, Sec, e g., J. KATT., J. GOJ nsTfJX & A. DERSFJOWJTZ, PsYc:Ho.\-...; ,r, s,s. P sYCIIIATRY A~n 

L,\\,. (1967); T. S7.,sz, L"''''· LJAFRTY A:-.-o PsYCIII\TRY (1963); i'\otc, /11co111pctcncy to 
Stand Tri.1/, RI f-hRv. L. REV, 454 ( I 962). 

12GSre Dickey v. rlorida. 398 U.S. 30, 54 (Brennan, J .. concurring); Note, Tbc 
Right tn a Speedy Trial, 20 Sr:-.. L. R,v. 470, 494-95 (1968). 

127 Dickey v. florid:1, 398 U.S. 30. 54 CRrcnnan, J .. concurring). 
128 ( '{. Ch.1pman v. California. 386 U.S. 18 ( 1%7) (consritmional error not con

sidered hannless unless harmlessness c;hown he, one! rC'asonablc doubt). 
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even in that instance it does not necessarily f ollo,v that prejudice or 
lack of it can be satisfactorily sho,vn in n1ost cases. Concrete evidence 
is norn1ally unavailable and it "borders on the irnpossiblc to rncasure the 
cost of delay in terms of the dimn1ed n1ernories of the parties and avail
able witnesses." 129 

Avoiding Delay. A solution to the speedy trial problen1 n1ay 
be found in the establishment of specific tin1e limits ,vi thin ,vhich an 
individual must be brought to trial.130 Such limitations have ,vorked 
\vell in nrnny states and have received increasing support f ron1 the fed
eral courts. But there are as yet only a f e,v instances in ,vhich these 
limits have been applied in the case of individuals ,vho are n1entally 
incompetent to stand trial. 131 Denial of this protection on the basis of 
an incompetent's status is constitutionally unjustifiable, particularly in 
view of the alternatives available. For many years Texas has used a pro
cedure which eliminates most of the major injustices visited upon the 
mentally incompetent def cndant.132 The accused is given the oppor
tunity of immediately going to trial on the merits or of proceeding 
through normal incompetency channels. If he elects to be tried, the 
jury n1ust decide \.vhether he is guilty, not guilty, or guilty but in
con1petent at the tin1e of the trial. If the accused is found incompetent, 
the court declares the trial void.133 There is, ho,vever, no limitation on 
the length of time charges may remain pending after the trial has been 
nullified. Thus, a def end ant found incompetent at trial becomes en
meshed in a predicament similar to that of one ,vho is found incompe
tent prior to trial. Both may be detained indefinitely and re-tried upon 
regaining their competency. But the in1position of a time limit for re
trial ,vould readily solve this problem. 

The Judicial Conference of the District of Columbia has determined 
that a n1aximum of n,vo years is a sufficient time to restore an individual 
to conipetency or to determine that competency cannot be regained 
absent extensive and prolonged treatment. 134 The Judicial Conference 

129 Dickey v. Florida, 398 U.S. 30, 53 (1970) (Brennan, J., concurring). 
130 See, e.g., NEv. REv. STAT. § 178.495 (1963) (trial within 60 days after indictment); 

R.1. Ge;-:. LAws A~N. § 12-13-6 (1968) (bailed or discharged if not indicted in six 
months), § 12-13-7 (1968) (bailed if not tried in six months after pleading to indictment). 

131 See note 107 supra. 
132 See TEx. CooE CRIM. PRoc. ANN. § 46.02 (Supp. 1971); Note, Criminal Law-Insane 

Persons Compete11cy to Stand Trial, 59 ~lrcH. L. REv. 1078 (1960). 
133See Ex Parte Hodges, 166 Tex. Crim. App. 433, 314 S.\V.2d 581 (1958) (where 

court declined to proceed to trial and required competency hearing on the issue of 
present sanity over protests of counsel, defendant was denied his sixth amendment 
right to a speedy trial). 

134 D .C. JUDICIAL CoNFERENCE, supra note 24, at 138-39. 
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has concluded that all charges should be dismissed after nvo years and, 
if necessary, civil com1nitment proceedings instituted. 

\\ hilc two years is not :1 long delay by federal standards, 135 it is 
substantial. 1~o elin1inatc the possibility of prejudice, the accused should 
be gi, en an im1nediatc opportunity to ch.1llengc the sufficiency of the 
case against him as well as to present any affirmative def ens es ,vhich 
mig ht bar prosecution.13 6 This ,vould allow c ounsel for the accused 
to cxan1ine the government's case and witnesses in a relatively short 
time after the crin1e while memories remain fresh and the jury can 
still expect the \Vitness to recall details. A1ore importantly, a def end ant 
found guilty \vould not face indetern1inate confinen1ent as an in
competent. 

Special attention must be given to those cases \vhere the incompe
tency issue is raised by or for a defendant charged ,vith a misden1eanor. 
It is extren1ely unjust to confine a man in a mental institution for 
years ,vhen the nuximum sentence for a crime of ,vhich he is accused 
is 30 days or 6 months. New York recently enacted a statute \vhich 
allo\vs a maxin1um 90 day comn1itment "for care and treatment in an 
appropriate institution" 137 in misdemeanor cases where there is a find
ing of incompetency. In such cases the court is compelled to dismiss 
the indictment. Sin1ilar proceedings should be put in force in both 
federal and state jurisdictions in order to protect the mentally in
competent defendant's sixth amendment right to a speedy trial. 

EQUAL PROTECTION AND THE lNCOI\lPETE~T 

In its guarantee of equal protection, the fourteenth amendment 
offers a "pledge of the protection of equal Ia,vs." 138 Yet it is clear that 
most legislation produces some disparity of treatment because it in
herently p romulgates classification.139 Recognizing this conflict, the 
Supreme Court has attempted to reconcile the contradictory demands 
of legislative classification and constitutional equality by re<]uiring that 
every classific,1tion be rcason~blc.140 Although this doctrine does not 
demand that things different in fact be treated in la,v as if thev ,verc 

~ . 

135S e.g., or. Tlie J.ag(!ing Ri~J.,t to Speedy T 1ial, 51 V A. L. R1 v. 1587, 1590, 1591 

n."'O (l?65). 
186 Sec ge11cral/y 1 oo c, A Cm nrcnt 011 l 're-Tri,1/ Com111itmu11s of Crim inal Dc-

fe11da11ts, 108 U. P\ L. Rn. 832 ( 1960) . 
137 l\:.Y. rot>F C M. PPn . 730."0(1) (~lc.:K inncv S11pp. 19- 0). 
1 Se\ 'c:k \ o ,. Hcpkins. 118 U.S. 35/"i. :ir,8--1 (1886). 
13 B rt· r" ( n I, IH US. 27, 11 ( IS85). Sec n'so B 1 chtrl v. \Yilson, 204 U .S. 

36, 41 (1907 · II H In < <>, v. cw York. IH U.~. 59·l, li06 ( 1890); H ayes v. 
Miso ri. 120 l S , 71 (1 ~). 

140): ick \\-< v I I p1 
• l I US. 3,6, 367 69 (18" ,). 
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the same,141 it does dictate that things similarly situated be accorded 
equal treatment.142 In evaluating the reason3bleness of a given legis
lative classification, it is not only the nature of a classification \Vhich 
becomes important, but also its relationship to the purpose of the law 
in question.143 Thus a reasonable classification is one ,vhich includes 
all persons who are similarly situated both with respect to the classifi
cation itself and its purpose.144 

Reasonable Classifica.tion. A comparative analysis of the status 
of a defendant criminally committed as incompetent and a citizen 
civilly committed as mentally ill reveals that in vie\v of the purpose of 
the applicable statutes the incompetent is deprived of the "protection 
of equal laws." 145 Even though it is possible to distinguish civil and 
criminal commitment statutes by arguing that on their face they pro
claim different purposes, such a distinction gives undue ,veight to the 
statement of purpose attached to a particular piece of legislation, since 
that statement may or may not be compatible ,vith the actual legal or 
practical effect of a given la\v. i\1oreover, the distinction is a super
ficial one ,vhich ignores psychiatric realities, 146 and the actual stigmas 
that necessarily accompany a .finding of incompetency to stand trial. 147 

141 E.g., Tiquer v. Texas, 310 U.S. 141, H7 (1940). 
142 E.g., Powell v. Pennsylvania, 127 U.S. 678,687 (1888). 
143 E.g., Walters v. St. Louis, 347 U.S. 231 (1954). The Court asserted: 

Equal protection does not require identity of treatment. It only requires 
that classification rest on real :ind not feigned differences, that the distinc
tion have some relevance to the purpose for which the classification is 
made, and that the different treatments be not so disparate, relative to the 
difference in classification as to be ,vholly arbitrary. 

Id. at 237. 
144 See Tussman & ten Brock, The Eqwrl Protection of the Laws, 37 CALIF. L. REv. 

341 (1949). The authors present an excellent analyc;is of jurisprudential thought in the 
equal protection area. They assert that the equal protection clause of the fourteenth 
amendment is violated not just when the proscribed evil is absent from the class 
defined, but when the class defined includes some persons in whom the evil is not 
present, or fails to include all those in whom the proscribed evil is found. 

145 See, e.g., note J 5 supra. 
146 It is a fact that the person committed to a mental hospital as an incompetent 

receives treatment ,vhich in no way differs from that given a civilly-committed patient, 
except that he is confined to a maximum security ward. Such confinement is normally 
due to the presumption of dangerouc:ness shared by hospital administrators with 
regard to ''patients" accused of a crime. This is a dubious pre5umption, to say the least. 
See notes 85-87 supra and accompanying text. Otherwise, there is no differentiation 
in psychiatric treatment of the patient-defendant. Cf. Katz, The Rigbt to Treat11:c11t
A11 Enc/Jmzting Legal Fiction?, 36 U. CHI. L. REV. 755 (1969). 

147 The prisoners committed to a mental hospital ha,·e a hybrid status: 
Pric;oo authorities regard their inmates in the facilities for the psychologi
cally disturbed as both criminal and insane, bad and mad; mental hospital 
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Thus, merely considering a statute's self-enunci.ited purpose may pro
vide a re:i<ly, albeit constitutionally unacceptable, escape fron1 the re
quirements of the equal protection clause. 14s 

Because no ''reason:iolc objective" is f urchered by denying an in
competent those sa1ne legal protections \\'hich are ,voven into civil 
con1111itmcnt procedures, :.in accused, assuming he otherwise qualifies 
for b~1il, iio should not be institutionalized unless the rcguiren1encs for 
ci\·i1 comminnent are also satisfied.15° For example, in the District of 
Columbia a citizen may not, under the civil statute, be involuntarily 
confined to a mental hospital unless he is found both to be suffering 
from a 1nental disease or illness and to be dangerous to himself or 
others.151 Regardless of whether the defendant's incompetency results 
from a psychiatric disorder or from a physiological i1npedimcnt, it is 
clear that he should not be civilly committed n1erely because he mani
fests an inability to comprehend the criminal proceedings against him 
or to p:1njcip:1tc in his defense. In contrast, the District of Colu1nbia 
criminal b\v 152 allo,vs the automatic commitn1ent of an incompetent 
def endant.153 Although under certain circumstances the state may in
stitutionalize a defendant for psychiatric treatment, equal protection 
demands that the standard for commitment not vary among those in
voluntarily confined. Clearly, the present systen1 permits a criminal 

authorities regard their inmates who have been com·icted-or only arrested 
and charged with crime-as both insane and criminal, mad and bad. \Vhile 
examining records in state menral hospitals I occasionally find notations 
in red ink to the effect that this person has been arrested for a crime. 
Discussions with relevant authorities reveals that the red ink notation 
seriously influences the date of his likely discharge. Note that an arrest 
\.Vithout conviction has this effect. 

Morris, Psycbi.11ry and tbe Dangerous Crimi7lal, 41 S. C\L. L. REv. 514, 525 (1968). 
1-tS ln Kotch v. Board of River Port Pilot Comm'rs, 330 U.S. 552 (1946), Justice Black 

stated: 
This selective application of a regulation is discrimination in the broad 
sense, but it may or may not deny CC)ual protection of the laws. Clearly, 
it might offenJ that conctitutional safeguard if it re~teJ on grounds wholly 
irrelevant co achic\·cmcnt of the regulation's objectives. 

Id. at 556. Ct. Takahashi v. Fish and Game Comm'rs, 334 U.S. 410 (1948); Korematsu 
v. Unired Stares, 323 U.S. 214 (1944); Truax v. Raich, 239 U.S. 33 (1915); Yick "'o, 
Hopkins, 118 U.S. 356 (1886). 

149 See notes 156-59 infra and accompanying text. 
160 ff the defendant does nor gualify for bail, the guestion changes considerably. The 

srarc would then almor,t cenainly have rhe right to confine him. It- seems clear that 
he would have a right to treatment under Rouse v. Cameron, 387 F.2d 193, 241 (D.C. 
Cir. l9/i6), hut rhc~ question remains whether the treatment should be administered 
in jail or in the ho pital. 

151 DC. Con,; A:-.N. § 21-541 (1967). 
152 D.C. CrmE Ar-;N. § 24-301 (a) (Supp. IV, 1971). 
153 See also l 8 U .S.C. ~ 4244 ( I 970). 
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incompetent to be hospitalized under standards ,vhich are far less 
rigorous and which result in far more onerous consequences than those 
involved in civil commitment. 

Conformance to Civil Procedures. This situation is co1npatible 
with neither equal protection nor the Supreme Courr>s holding in 
Baxstrorn v. H eraJd.154 In Baxstro1n the Court unanimously decided that 
the transfer of a convicted criminal from prison to a mental institution 
violated the equal protection guarantee unless that transfer " 'as exe
cuted according to the same procedures enumerated in the state's civil 
commitment statute.166 Referring to the usual process for civil com
mitment, the Court asserted: "It follows that the State, having made 
this substantial review procedure generally available on this issue may 
not, consistent with the Equal Protection Clause of the fourteenth 
amendment, arbitrarily withhold it from some.'' 166 In Baxstron1, as in 
the case of an incompetent, treatment of a psychiatric disability con
stituted the primary reason for the petitioner's transfer to confinement 
in a mental institution.157 Thus, the Court concluded that in determin
ing "whether a person is mentally ill and in need of institutionalization, 
there is no conceivable basis for distinguishing the commitment of a 
person who is nearing the end of a penal term from all other civil 
commitments." 158 As the United States Court of Appeals for the Sec-

154 383 U.S. 107 (1966). 

155 /d. at 114-15. There the Court said: 
[\V]here the state has provided for a judicial proceeding to determine the 
dangerous propensities of all others civilly committed ... it may not deny 
this right to a person in Baxstrom's position solely on the grounds that 
he was nearing the expiration of a prison term. It may or may not be that 
Baxstrom is presently mentally ill and ... a danger to others .... All 
others receive a judicial hearing on the issue. Equal protection demands 
that Baxstrom receiYe the same. 

Id. The commitment being challenged in the Baxstrom case ·was executed under § 384 
of the New York Correction Law. 383 U.S. at 110 n.62. The law provides that if, 
within 30 days of release, a court of record certifies a convict insane, he may then 
be committed to a state mental hospital pending recovery. Persons ci\·illy committed 
in New York are handled under the New York ~lental Hygiene Law. Under § 74 
of that law, persons committed are granted de novo review in a trial by jury. This 
right was denied Baxstrom under § 384. 

156 383 U.S. at 111. 
157 When the State applied to the Surrogate for commianent of Baxstrom, the 

Surrogate signed a certificate which indicated he was satisfied that Baxstrom "may 
require mental care and treatment." 383 U.S. at 109. 

158 383 U.S. at 111-12. But see Greenwood v. United States, 350 U.S. 366, 375 (1955) 
(no distinction was drawn between those whose mental disability seems more than 
temporary and those suffering from permanent mental disorders for purposes of 
18 u.s.c. §§ 4244-4248) . 
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und Circuit has said: "B,1xstrou1 sparked an a\vareness that ,ve cannot 
tolerate nvo classes of insane persons-crin1inal and non-criminal
\Vhcn we are asked to exammc con1n1innent procedures available to 
both.,, 159 

1~hc development of the law 1n the District of Columbia Circuit 
on the question of cqu~11 protection for incompetents is sin1ilarly 
encouraging. In Canzeron v. 1Hulle11, 160 the defendant ,vas forced to 
plead not guilty by reason of insanity and \\'as automatically com
n1itted by la,v to a mental institution f ollo,ving her 3cquitral. In a 
habeas corpus action, the United States Court of Appeals held that the 
operative statute 161 \Vas not applicable after an involuntary plea of not 
guilty by reason of insanity, and that the petitioner must be given all 
the protections afforded by civil commitment procedures.162 It seems 
clear from Cmneron v. 1\Ju/len that the fact that the state has been 
given custody of a convicted criminal does not permit it to hospitalize 
him \Vithout proceeding through the normal channels for civil commit
ment. 

In Bolton 'V. Harris,1 63 the United States Court of Appeals for the 
District of Columbia Circuit extended its holding in Cmneron v. 
Afullen 164 to all commitments follo,ving a successful plea of insanity, 

1.59 United Scates ex rel. Schuster v. Herold, 410 F.2d 1071, 1081 (2d Cir. 1969). 
See also Specht v. Patterson, 386 U.S. 605 (1967) (sharpens the distinction between 
criminal activity and mental illness as a basis for commitment); Shone v. l\laine, 406 
F.2d 8-H (1st Cir. 1969) (transfer of a juvenile offender to men's correctional center 
based on adminic;tracive determination of incorrigibility without a judicial hearing 
violated due process and equal protection clauses); Cameron v. Mullin, 387 F.2d 193, 
199 (D .C. Cir. 1967) (court may order accused who docs not understand proceedings 
against him committed for reasonable period for obc;ervation, care, and treatment prior 
to trial). People v. Lally, 19 N.Y.2d 27, 224 N.E.2d 87, 268 N.Y.S.2d 1002 (1966) 
(defendant \vho has been acquitted on grounds of insanity must be accorded all 
protection of i\lental Hygiene Law before he can be committed to state hospital). 

lGO 387 F.~d 193 (D.C. Cir. l 967). 
lGl D.C. C)oE A;,;:,;,§ 24-301 (a) (1967). 
16::! 38- f.2d at -201, imi.;rprcting 13axstrom v. Herold, 383 U.S. 107 (1966). The court 

said th:ic "\\ hile prior criminal conduct ic; relcnnt to determine ·whether a person 
is mcnt:1lly ill and cl:rngcrous, it cannot justify denial of procedural safeguards for that 
dcrcrmin 1tio11.'' The court further stated that "while prior criminal conduct is 
a relcv.rnt conc;itlcrarion for determining the conditions of custodial care, it docs 
not prm·icle an aucornatic basis for allowing significant and arbitrary diff crenccs m 
s11ch c()nditions." Id. 

1fi3 395 J .2d 642 (D.C. Cir. 1968). Bolton deals with a man with a Jong histnrv of 
mental illne c; which compelled him ro steal automohiles. Chargctl \\ ith~ auto r·heft, 
he wac; foun I not ~uilty bv rca<;on of insanity. 

164 ,R" F 2d 193 (D.C. Cir. J',6i). ln thic; case the court made D.C. ConP. § 24-301 (a) 
un:n ai ahl f11r committing tho c fm1ncl nor guilty hy n·a~on of 111:.anity. In B0/1011 the 
Co11rt :ipplicd the rca•onin~ used in Baxsrrom v. Herold, 383 U.S. 107 (1966), and in 
Specht v. Patter r>n, 386 U.S. r.05 ( I 9<17), to rcq11irc a hearing to determine the present 
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regardless of who was responsible for entering that plea. Commencing 
on the statute requiring automatic confinen1ent after a verdict of not 
guilty by reason of insanity, the court said: 

So construed, this statutory scheme ,vould conceivably allo\v 
a patient committed under sub~ection ( d) to remain in the hospital 
for the rest of his life without a Judicial determination that he is 
mentally ill or that he is still likely to commit dangerous acts. In 
sharp contrast the 1964 Hospitalization of the ~1entally Ill Act 
... requires a judicial determination of and places the burden of 
proving insanity on the government.165 

The court concluded that "in view of Baxstro1n and the 1964 Act prior 
criminal conduct cannot be deen1ed a sufficient justification for sub
stantial differences in the procedures and requirements for commit
ment." 166 

The standard for incompetency established in Dusky is uniformly 
applied throughout the United States and the la,v of civil commitment 
is essentially the same in every jurisdiction. \Vithin this perspective, 
Baxstrom and the related cases here discussed raise an obvious question: 
If the law will not allow a person who has con1mitteed an illegal 
act to be committed according to standards which vary substantially 
from those applied in civil commitment cases, can it allow a person 
merely accused of criminal activity to be confined under standards 
which are significantly different from those applied in civil cases? 
Clearly, it cannot, yet it does. 

CONCLUSION 

At this point, it appears that incompetency procedures have no 
saving grace to rescue them from their present state of constitutional 

mental condition of the accused. The jury verdict represents only a reasonable doubt 
as to his sanity when he committed the crime. It is important for our purposes to 
note that that same verdict represents a finding that the defendant did commit the 
act charged. D espite this jury finding of "dangerousness," the coun holds the de
fendant must be accorded the rights of ci\~il commitment. The mental incompetent, 
about whom the law can only entertain the presumption of innocence, is denied these 
rights. 

165 395 F.2d at 648. 
166 395 F.2d at 649. It should be noted that the District of Columbia Court Reform 

and Criminal Procedure Act of 19i0 § 207(b), 84 Stat. 60~. has changed the law 
regarding the insanity defense in the District of Columbia. The dcfrnd::mr muse now 
prove his insanity by a preponderance of rhe eYidence, the so-called "Oregon stan
dard". See Leland v. Oregon, 343 U.S. 790 (1952). Despite the gra\·e doubts con
~erning the constitutionality of this standard, a verdict of not guilty by reacon of 
insanity ren~rned under it would still only represent a finding of insanity at the 
time of the offense. Thus commitment would require a Bolton hearing. 
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error. Although it is tempting to declare the process an unconstitutional 
abomination and co discard it completely, to do so ,vould render in
competent def 1:nd.1r1ts1 due process rights completely unprotected. 
Thus the present system must be ref orme<l rather than abandoned. 

110\\'C\ er, the idea of reform presents a spcci;,1J problem in that many 
appropriate concepts upon ,vhich reform should be based seen1 to 
contradict each other. For instance, although equal protection ap
parently requires that no dcfend~1nt be committed to a mental hospital 
absent compliance ,vith applicc1ble civil statutes, a lif crime of institu
tionalization upon civil commitment is only slightly more attractive 
than a lifetime of hospitalization after automatic comn1itn1ent upon a 
finding of incompetency to stand trial. ~1oreover, in both cases the de
fendant may never be tried for the crime ,vith ,vhich he is charged 
so that any confinement, no matter how it ,vas effectuated, undermines 
the presumption of innocence and the right to a speedy trial. The effect 
is that in the name of due process, due process is actually denied . 

.,. everrheless, through compromise, incompetency procedures must 
be totally reformed, with the ultimate result being a fair and practical 
procedure. "\\'hat follo,vs is an outline of necessary reforms. It is not 
intended to be comprehensive, nor is the suggested statutory scheme 
totally free of possible constitutional objections. ~1oreover, blind ap
plication of this or any other scheme in every case regardless of its 
particular facts may result in unacceptable abuse. The ensuing statutory 
outline represents an attempt to structure incompetency procedures in 
such a ,vay as to offer an accused maximum protection \Vith n1inimal 
impingement upon his rights. 

I. Initial Hearing on ~lotion for Preliminary ~Iental Evaluation to 
Determine Competency 

A . A motion may be made by either party or the court, sua 
sponte for a competency evaluation. 

B. Before commitment is ordered, the party making the motion 
must present a prima facie case for incompetency. 

C. The court may decide if the defendant is entitled to hail~ if 
bail has been previously denied, the court may also have the 
po,vcr under standard federal bond revic,v procedures to re
evaluate the possibility of release if such a determination has 
not already been made. 

D. Assuming the defendant qualifies for and is granted pre-trial 
release, there must be a determination of the least restrictive 
modality for testing the accused. 
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E. Even if the defendant is not accorded pre-tri;1.l release, the least 
restrictive n1cans of evaluation should still be defined so that 
if release is later approved in a bond rcvic,v hearing, the ac
cused n1ay in11ncdiatcly begin psychiatric evaluation. 

II. Hearing to Detern1ine Co1npetcncy 

A. The testirnony of the exan1ining psychiatrist 1nust be on rec
ord, and ,vitncsses should not be pcnnitted to reiterate n1cdi
cal conclusions ,vithout explaining their basis. 

B. Upon a finding that the defendant is incompetent, the court 
must decide \vhich program of treatment ,vould be the least 
restncttve. 

C. In determining ,vhether the defendant should be treated as 
an outpatient, the court may reconsider the possibility of 
bail, but in so doing the court should ren1en1ber that incon1pe
tency and dangerousness are not necessarily equivalent. 

III. Provisional Trial 

A. If the defendant is adjudged con1petent, he proceeds to trial. 
B. If found incon1petent, he should be offered the opportunity 

of proceeding to trial imn1cdiately, and if found not guilty, 
acquitted as if he ,vere competent. 

C. If the accused is found guilty, the trial should be declared 
null and void for lack of due process, and the def end ant 
should begin trcat1nent. 

D. If the accused docs not "'ant a pro,·isional trial, he ,vould 
be;:?:in treat1nent in11ncdiatel y. 

~ -

IV. Con1mitment as the Least Rcstricti,·e ~leans of Effective Treat
ment 

A. If the defendant is hospitalized for treat1nent, the period of 
his confinement n1ay not exceed the n1aximu1n prison sentence 
for the crime ,vith ,vhich he ,vas charged, unless that maxi
mum exceeds nvo years in ,vhich case the accused may not 
be confined for more than two years. 

1. In the case of multiple offenses, the most serious offense 
should be used in determining the appropriate length of 
confinement, and consecutive commitments are prohibited. 
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B. \~7hen the n1axin1un1 period for treat1nent expires, another 
hearing should be held to determine con1petency. 

I. H the accused is still incompetent to stand trial, the statute 
of limitations for his alleged crime should begin to run, 
and the state should have the option of initiating civil 
com1nitn1cnt proceedings. 

2. If the defendant is found con1petent, he may be tried, but 
the results of any provisional trial may not be introduced 
at this second trial. 

Like any compromise, this suggested procedure is designed to satisfy 
the demands of all concerned. It may, ho,vever, please no one. The 
effort must be made. There is no justification to continue denying in
competents pretrial release or a speedy trial. f\.1oreover, the inco1npetent 
criminal defendant should be accorded protection and treatment equal 
to that provided to those mentally ill persons who have been civilly 
committed. 



DEFENDING THE MENTALLY ILL: 
ETHICAL QUICKSAND 

PAUL AARoN CHERNOFF• AND \VrLLIA?\1 GRAY ScHAFFER*
4 

INTRODUCTION 

Ethical dilemmas are encountered in the defense of any criminal case, 
and to the attorney for whom the terms "legal ethics" and "prof es
sional responsibility" are more than just meaningless generalities, these 
problems do not lend themselves to sin1ple solutions. Torn between his 
duty as an advocate and his obligations as an officer of the court, defense 
counsel must determine where the bounds of legitimate advocacy are 
exceeded. 

In a conventional criminal case, there is generally an ans,ver to this 
problem, even if it is one on which reasonable men might differ. In a 
case where the accused is or may be suffering from mental illness, ho,v
ever, a new range of ethical dilen1mas arises-problems for \.vhich there 
may be no solutions, problen1s involving such unacceptable alternatives 
that it is inappropriate and unfair to force the defense attorney to choose 
an1ong them. Defense counsel in such cases may find that, to represent 
his client effectively and achieve a result "\Vhich is in his best interest, 
he has to conduct himself in a n1anner that is inconsistent with established 
notions of legal ethics and professional responsibility. 

In the District of Colun1bia, ,vhere the insanity defense and its asso
ciated procedures have received more attention than in any other juris
diction, 1 the problems and the proper role of defense counsel have been 

• B.S.i\1.E., 1962, Tufts University; J.D., 1967, George \\'ashington University. Mem
ber of the Bar of the District of Columbia. 

0 B.A. 1964-, Yale University; J.D. 1967, Yale University. l\1ember of the Bar of the 
District of Columbia. 

The authors are both staff attorne~·s for the Public Defender Service of the District 
of Columbia. They have had considerable experience with mentally ill defendants: 
between them thev have been im·oked in a substantial number of cases in which 
mental health was directly at issue. l\1any of the observations in this article are a result 
of their combined experience. 

The authors wish to express their appreciation to 1\1ichael D. SaYagc for his assistance 
in the preparation and writing of this article. 

1 Acheson, McDonald v. United States: Tbe Durham Rule R edefined, 51 GEO. L.J. 
580 (1963); Douglac:;, Durham Rule: A A1eeting Ground for Lawyers a11d Psycf.,iatrists, 
41 lo,vA L. REV. 485 (1956); Hall, A.fental Disease and Criminal Responsibilit)'-
1\l'Naghten versus Durham and tl:Je American L,n.v lnstitute's Te11tative Draft, 33 h•m. 
L.J. 212 (1958); Halleck, Insanity Defeme in tbe District of Columbfa-A Legal 
Lorelei, 49 GF.o. L.J. 294 (1960): Krash, Durham Rule and Judicial Administration 
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virtually ignored. It is the purpose of this article to explore the ethical 
dilemmas \Vhich def ensc counsel n1usr confro11t in an insanity case and 
to highlight the aspects of the criminal process ,vhich foster them. 

THE LA,v OF I:--:s.\~IrY IN" TnEORY 

Criminal Lnv, as an instrument of social control, is based on a set of 
assumptions concerning human behavior. It is assumed that a person is 
capable of controlling his conduct. It is assumed that, if accused of a 
crin1c, he can participate in a trial designed to establish his guilt or 
innocence, and that if he is adjudged guilty, the trial process, the con
viction and the punishment ·will rehabilitate him to the extent that he 
will not repeat his anti-social behaYior. 

These assumptions are in\·alid ,vhen the accused suffers f ro111 mental 
illness. If mentally ill, a person cannot always control his IJeha,·ior. I-Ie 
cannot necessarily participate in the determination of his guilt or inno
cence. Even if he committed the unlawful act, the trial, the conviction 
and the punishment may have no effect upon him. \ Vhen people suf
fering from mental illness are accused of committing crimes, the con
ventional criminal process neither performs its functions nor fulfills its 
purposes. 

And so it has been modified. By statute and by case la,v, a judicial 
scheme has been developed so that the criminal 1a,v can deal \Vith n1ental 
illness. In theory this schen1e appears logical and just. In practice it 
operates far differently and nrnny experienced practitioners have con
cluded that jt is a failure. \ Yhere it fails, ,vhy it fails, and the dilen1mas 
of defense counsel arising from its failures arc explored in the main 
body of this article. But to understand the failures and the resulting 
dilemmas, it is necessary to examine in greater detail the judicial schen1e 
itself. 

Co111petence for trial. In order to assure a fair determination of 
,vhether the :1ccuscd is in fact the ,vrongdoer, and to assure that con\·ic
tion and punishment ha\·e their desired impact, the criminal Lnv requires 
that the accused be competent to stand trial. I-Iis competence is me:is
urcd by "whether he has sufficient present ability to con5ult ,\·ith his 
l:nvycr ,vith a reasonable degree of rational understanding . . . and 
\Vhct her he has a rational as ,veil as factual understanding of the pro-

of the Insanity Defense in tbe District of Columbia, 70 Y ATF. L.J. 005 ( I 961); Roche, 
D urham and the T' ob1e1T1 of C01mmmicat1011, 29 Trl\fP. L.Q. 264 (I 956); Sobeloff, 
Insanity and the Criminal Law: From i\1'Naghtcn to Durham, a11d Beyond, 41 A.B A.J. 
793 ( 1955). 
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ceedings against him." 2 Where the accused does not meet this standard 
there can be no trial. In the area of competence the accused cannot be 
master of his own pleadings,3 and the question of competence n1ay be 
raised at any stage of the proceeding-by the prosecutor, def ensc counsel 
or by the court-or as the subject of a post-conviction proceeding.4 To 
try an individual who is not co1npctent not only increases the possi
bility of a false conviction, but is also so fundamentally unfair lS to con-
stitute a denial of due process of la,v. 5 • 

In the District of Columbia if it appears that the accused n1ay be 
mentally ill or incompetent, the court "n1ay" order the accused con1-
mitted to a mental institution for an examination to detern1ine his com
petence.6 After a reasonable period of exanunation the hospital is re
quired to report its opinion to the court. If either party objects to the 
opinion, the court must hold a hearing.7 If the accused is found incom
petent, the criminal proceedings are suspended and the court "shall'' 
order the accused confined to a mental institution. If and ,vhen, in the 
opinion of the superintendent of the hospital, 8 the accused is restored to 

2 Dusky v. United States, 362 U.S. 402 (1960) (reversing conviction and remanding 
for a hearing on competency where record was insufficient for application of test). 

3 Seidner v. United States, 260 F.2d 732 (D.C. Cir. 1958). In Seidner, the appellant, 
seeking a new trial on the basis of newly discovered evidence, had written a letter 
to the court which indicated that he was incarcerated in a mental institution run 
by the Bureau of Prisons. A court-appointed amicus investigated and filed a memo
randum which raised the question of competency for the first time. The court enter
tained the issue over the appellant's objections, commenting: "It would be anomolous 
indeed to require a possibly incompetent person to present the issue of his own 
incompetency \.vhile he repeatedly denies that he is now or ever has been mentally 
incompetent.'' Id. at 733 n.l. Accord, Pate v. Robinson, 383 U.S. 375, 384 (1966) 
(Stating that it is contradictory to argue that a defendant may be incompetent, and 
yet knowingly or intelligently "waive" his right to haye the court determine his capacity 
to stand trial). 

4 18 U.S.C. H 4244, 4245 (1970); 28 U.S.C. § 2255 (1970); see, e.g., Pate v. Robinson, 
383 U.S. 375 (1966) (habeas corpus proceeding). 

6 Pate v. Robinson, 383 U.S. 375 (1966). See Bishop v. United States, 350 U.S. 
961 (1956), rev'g 223 F.2d 582 (D.C. Cir. 1955); Sanders v. Allen, 100 F.2d 717 
(D.C. Cir. 1938). See generally Note, Incompetency to Stand Trial, 81 HARv. L. REv. 
454 (1967). 

60.C. CoDE ANN.§ 24-301 (a) (Supp. IV, 1971); 18 U.S.C. § 4244 (197-0). 
7 D.C. CoDE ANN. § 24-301 (a) (Supp. IV, 1971); \\ihalem v. United States, 346 F.2d 

812, 815 (D.C. Cir.), cert. denied, 382 U.S. 862 (1965) (hospital certification of 
competency suffices "to authorize the court in its discretion to proceed to trial 
unless the accused or the GoYernment objects, in which case a hearing must be held 
to determine competency.'') Although a competency hearing need not be lengthy 
or involved, it must be fair and adequate. See Blunt v. United States, 389 F.2d 545, 
547 (D.C. Cir. 1967) (fair and adequate hearing includes a record, cross-examination 
of witnesses, representation by counsel, and a determination based on evidence). 

8 D.C. CooE ANN. § 24-301 (b) (Supp. IV, 1971), amending D.C. CODE ANN. 
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competence, he is ro be returned to the court and, upon a judicial finding 
of competence, the cri1ninal proceedings resume.9 

Crirnmal responsibility. In order to assure that society does not 
punish those whorn it cannot justly blame, the law asks ,vhether the 
accused's n1cnral condition at the rime of the offense negates criminal 
responsibility. If the accused, although physically responsible for the 
unlawful act, is not criminally responsible, he cannot be convicted. In 
the District of Columbia, the present test for responsibility is ,vhether 
the unla\vful act was the product of a mental disease or defect ,vhich 
substantially impaired behavioral controls.10 In contrast to the question 
of competence, the accused does have some control over the assertion 
of the insanity defense.11 However, the issue can be raised over his 
objections by the court sua sponte or by the prosecutor.12 If the de
fendant's lack of criminal responsibility is raised as an issue and proved, 
then it is the "duty" of the trier of fact to return a verdict of not guilty 
by reason of insanity (NGI) .18 

In the District of Columbia, when the accused has raised the defense 
and is acquitted solely on the ground of insanity, he is automatically 
committed to a mental institution for treatment.14 He is entitled to a 
hearing within 50 days to determine whether he is presently mentally 
ill and dangerous to himself or others.15 He will be released if he estab-

§ 24-301 (b) (1967). A writ of habeas corpus may lie where the hospital has not 
reported co the court; see D.C. CoDE ANN.§ 24-30l(k)(7) (Supp. IV, 1971). 

9 D.C. CODE ANN. § 24-301 (b) (Supp. IV, 1971), a'mending D.C. CooE ANN. 

S 24-301 (b) (1967). 
10 McDonald v. United States, 312 F.2d 847 (D.C. Cir. 1962); Durham v. United 

States, 214 F.2d 862 (D.C. Cir. 1954). The present formulation of the insanity defense 
is now undergoing review by the Court of Appeals, en bane, in Brawner v. United 
States, Crim. No. 22,714 (D.C. Cir., filed Feb, 6, 1969). 

11 \Vhalen v. United States, 346 F.2d 812 (D.C. Cir.), cert. denied, 382 U.S. 
862 (1965) (defendant may refuse to raise issue of insanity but may not in a proper 
case prevent court from injecting it). 

12 Overholser v. Lynch, 288 F.2d 388 (D.C. Cir. 1961), rev'd on other grounds, 369 
U.S. 705 (1962); Whalem v. United States, 346 F.2d 812 (D.C. Cir. 1965) (sufficient 
question as to defendant's mental responsibility requires that that issue become a part 
of the ca~e). 

13 See D.C. CooE AN~. S 24-301 (c), (j) (Supp. IV, 1971), trmending D.C. CooE 

ANN. S 2-4-301 (c) (1967). 
14 D.C. CooE ANN. ; 24-301 (d) (1) (Supp. IV, 1971 ), amending D.C. CooF ANN. 

S 24-301 (d) (1) (1967). If the defendant is acquitted solely on the ground of an 
insanity defense raised by the court or the government over his objections, automatic 
commitment procedures do not apply and a hearing is rc(Juired to determine present 
mental illness. Lynch v. Overholser, 369 U.S. 705, 719 (1962). 

15 O.C. CooE ANN. ~ 24-301 (cl) (2) (Supp. IV, 1971 ), amending D.C. CooE ANN. 
! 24-J0I(d)(2) (1967). The nc:w code section modifies Bolton v. Harris, 395 F.2d 642 

(D.C. Cir. 1968). 
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lishes that he is no longer mentally ill or dangerous. 16 Other\vise, he re
mains in the hospital until the treating authority certifies, and a court 
finds, that he is entitled to some form of release. 17 

THE BREAKDO\VN OF THE THEORY 

The purpose of this judicial scheme is to secure a just result by pre
venting the trial of an incompetent person and by preventing the con
viction and punishment of someone who lacks criminal responsibility. 
In seeking to achieve its purpose in this manner, the scheme is premised 
on two assumptions: ( 1) that the adversary system is capable of ac
curately determining incompetency or the existence of a debilitating 
mental illness, and (2) that treatment can and will be provided for those 
who are committed. The validity of these assumptions is doubtful. 

The Adversary System 

The assumption that the adversary system is capable of accurately 
determining incompetency and lack of criminal responsibility, in the 
same manner that it determines other factual questions, in turn assumes 
that the participants in the system-medical experts, jurors and prose
cutors-,vill play their assigned roles. But in practice, the nature of the 
issues involved often causes the participants either to misconceive their 
roles or to reject them entirely. 

Medical experts. Psychiatrists and psychologists are expected 
to give candid and independent opinions to the court. The imprecise 
nature of the science of psychiatry, however, allows for respectable opin
ions on either side of a given question and many experts view themselves 
as advocates for whichever side retains them.18 This is particularly the 

lG D.C. CooE ANN. § 24-301 (e) (Supp. IV, 1971), amending D.C. Coo& ANN. 
S 24-301 (e) (1967). Bolton v. Harris, 395 F.2d 642 (D.C. Cir. 1968) placed the 
burden of establishing present mental illness or dangerousn~ on the Government. 
The amended code places the burden on the accused to demonstrate lack of mental 
illness by a preponderance of the evidence. 

17 D.C. CooE ANN. § 24-301 (e) (Supp. IV, 1971), amending D.C. Coo& ANN. 
S 24-301 (e) (1967). 

18 Interviews with former staff members of the United States Attorney's Office 
and of St. Elizabeths Hospital, District of Columbia [hereinafter cited as Inter
views]. The difficulty here is compounded by the relative scarcity of psychiatrists 
willing to testify in criminal cases. Giving testimony in criminal cases can be costly, 
time-consuming, and degrading. The few doctors who are willing to testify become 
"regulars., and acquire reputations as prosecution or defense oriented. Some doctors, 
because of their own preconceptions of the validity of the insanity defense, can be 
counted on by the prosecution or defense to give the desired opinion. 
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case ,vith n1any doctors ac govern111ent hospitals ,vho, after a period of 
tin1c, tend tu consider themselves as agents of the prosecution r:1thcr 
than as independent cxpcrts.rn In some insrnncc.:s Joctors h~n·e been 
kno,vn to contact the prosecutor for his "opinion'' as to the defendant's 
mcntll condition-a transparent effort to determine the prosecutor's 
,vishes.~0 1 

1 or is it uncommon for the hospital doctors to a~k the prose
cutor if he ,vould oppose a certain diagnosis: if the prosecutor indicates 
opposition, the questioned diagnosis m~1y never con1e to light.:.!1 

1~he opinions of go\'crnment doctors may also be tainted by their 
involvement with the treating facility. Since the facility that diagnoses 
the accused is usually the same iaciliry that must treat him if he is found 
incompetent or acquitted on insanity grounds, irrelevant administrative 
considerations are often taken into account. Thus, factors such as the 
availability of bc<lspace, the possibly disrupti\·e or litigious influence of 
the prisoner, and his history of escape can and do enter into the forn1ula
tion of the hospital's report.:!:! 

Jurors. It is assumed that the jury \vill impartially and compe
tently evaluate the testimony, accept and understand the la\v, and con
scientiously apply the la,v to the facts. But the insanity defense appears 
to be inherently unpalatable to jurors; they are reluctant or un\villing 
to acquit on insanity grounds someone ,vho is physically responsible 
for a serious crime.:!3 Research on jurors' attitudes demonstrates that 
many lay persons feel that "the plea of insanity is a loophole allo\.ving 

19 This may be related in part to the fact that the hospital and its doctors 
are represented by government attorneys in habeas corpus and other proceedings. As 
an example of the extent co which go,·ernment doctors may lose their impartiality, 
see United States v. Bennett, Crim. No. 24,387 (D.C. Cir., Jan. 19, 1972), where 
the court re, ersed a con\'ictioo because St. Fli1abcths physicians withheld information 
that the def end ant was receiving large doses of medication for psychosis during the 
period of ob ervarion. See also D. C11A~1BERS, A RcroRT o~ Jou:-. How .,Ro PA,·tLUON 

AT ST. F, 1z ,nETHs I Josr1 rAL 26 (1969); Arens, Durham Rule in Action: Judicial 
Psychiatry and Psycbiatric /wtice, I LAw & Soc. Rn. 41, 42 (1967). 

20 lntervie\\ s, mpr,1 note 18. Significantly, the hospital rarely, if enr, contacts the 
defense attorney for his opinion. even though he has had the most contact wirh the 
accm,ed and is in the best position to give a lay opinion as to the defcnd:mt's mental 
condition. See Arens, supra note 19, at 71-72. 

21 lntcrvicws, mprn note 18. 
22 Jt•rncrAr. Col',;Ff:RFJl,;CE OF THE D1sTR1cr OF COLUMBIA CIRCUIT, RF.PORT OP TITE CoM

MITIEF. oN PRolll r.l\t~ CosNF.CTF.D WITH 1\1r.NTAL ExAMl:-.Ano:s-s o.F THE Accvs1 u IN 

Ca1M1i-:A1. C ,sF.s BF.FORE TR1Al_., at 97 ( 1%6). 
23 See Ilronc:on, On the Convicti011 Proneness md Reprcscntati1.:eness of the Deatb 

Qualified Jury: An Empirical Study of Colorado V c11irc111cn, 42 U. COI.o. L. Rr.v. 1 
(1970). Jn the District of Columbia, it is .c::i.id that there has ncYcr been a jury acquittal 
of first degree murder on ground,; of insanity where the government has actively 
contested the i,;s\lc. In United Stares v. Bennett, Crim. No. 24,378 (D.C. Cir., Jan. 19, 
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too many guilty men to go free." 24 Even among people ,vho n1ight be 
expected to be more liberal in their attitudes to\vard insanity, such as 
those who oppose the dealth penalty, the over\vhchning n1ajority still 
believe that the insanity defense is a loophole.2

ts 

Moreover, it is difficult for untrained jurors, even if unbiased, to eval
uate and resolve the conflicting testimony of medical experts speaking 
in technical and unfamiliar terms.26 Even ,vhere experts are able to 
present their psychiatric opinions in simple terms,27 jurors nrny be led 
to give improper weight to their testimony. le can be extremely difficult 
to cross-examine effectively a psychiatrist ,vho testifies chat the accused 
is not suffering from mental illness. A psychiatrist ,vho finds mental 
illness, however, is particularly vulnerable to cross-examination because 
the methods and theories of modern psychiatry are easily portrayed in 
a manner which is inconsistent with the common-sense experience and 
understanding of lay jurors.28 The fact that the governn1ent rarely con
sents to a non-jury trial where insanity is contested is perhaps the best 
evidence that the jury cannot and does not act as an impartial trier of 

fact. 

1972), the court explicitly recognized jurors' reluctance to acquit where the offense 
charged is of a serious nature. 

24 Bronson, supra note 23, at 7. 
25 Id. at 8. Among those who oppose the death penalty (30% of those interviewed), 

76.6% felt that insanity was a loophole. Even among those who strongly oppose the 
death penalty (8% of those interviewed), 60.6% felt the insanity defense was a loop
hole. 

26 These difficulties were noted by Chief Judge Bazelon in his concurring opinion 
in United States v. Leazer, Crim. No. 24,799 (D.C. Cir., Jan. 19, 1972) \\ here he stated: 

A psychiatrist who testifies that a defendant suffers from no condition 
that could properly be considered a mental illness is likely to have linle 
difficulty complying with lVasbi11gton [Washington v. United States, 
390 F.2d 444 (D.C. Cir. 1967)] and making an impact on the jury .... 
By contrast, it often requires linle or no expertise to ridicule the 
testimony of a psychiatrist . . . who asserts that the defendant is in fact 
mentally ill. For example, by requiring the wimess to describe in isolation 
the most minute "symptoms" on which the diagnosis rests-the defendant's 
aOS\\'er to a particular question or his reaction to a particular inkblot
the prosecution may succeed in making these symptoms seem trivial or 
commonplace. 

Slip Opinion at 13-14. 
27 Experts testifying in District of Columbia insanity cases are specifically instructed 

to avoid the use of technical language, \Vashington v. United States, 390 F.2d 444 
(D.C. Cir. 1967), yet in practice they may find it difficult to do. See in this Sym
posium, Shadoan, Raising tbe Insanity Defense: The Practical Side. 

28 The propriety of such cross-examination is raised and discussed by \Villiam H. 
Dempsey as Amicus Curiae in Brawner v. United States, Crim. No. 22,714 (D.C. Cir., 
filed Feb. 6, 1969) at 84-95 (questioning whether cross-examination which can destroy 
credibility only because of the narure of the subject maner should be declared im
permissible). 
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The prosecutor. The governn1ent attorney is expected not only 
to be an advocate for his client. but also to be a p3rticipant obligated to 
seek justicc.211 In a conventional criminal case, if the prosecutor himself 
determines that the accused is innocent, his duty to seek justice requires 
hiiu to dismiss the case;30 if he does not dismiss, the adversary process 
should result in :in acquittal in any e\·ent. In theory, lack of n1ental re
sponsibility is equated ,vith innocence. Thus, ,vhere substantial evidence 
of insanity leads the prosecutor to conclude that the accused is legally 
insane, his duty ·would require that he not contest the issue. To the 
prosecutor, ho,vever, this result may be unpalatable. He may himself 
disagree with the insanity defense or its formulation in his jurisdiction; 
he may not trust the government hospital to confine the accused until 
cured; or the idea of relatively short-term confinement in a sensational 
case may simply be politically inexpedient. 

In an insanity case the adversary system does not bolster a prosecu
tor's waivering sense of justice as it does in a conventional case. He 
kno,vs that, even \.Vhere the evidence of insanity is overwhelming, jurors' 
attitudes coward the insanity defense may well allow him to obtain a 

conviction.31 

\Vhere the obligation to seek justice leads the prosecutor toward a 
result which is disagreeable to him, he will often seek a compromise 
disposition, such as a plea to a lesser offense, using the "threat" of a 
contested jury trial in order to achieve the result which is more 
acceptable. 

The Availability of Treatment 

In theory treatment is available and forthcoming to those confined 
1!9 Berger v. United States, 295 U.S. 781 88 (1935) (holding that in a weak govern

ment case, U.S. Attorney's misconduct in cross-examining witnesses and addressing 
jury was so gross and persistent as to constitute reversible error); ABA CooE oir 
PR0Fess1o~AL REsPONSlBlLITY AND CANONS oF Jtm1c1AL ETHICS EC 7-13 [ hereinafter 
cited as ABA CooE]; ABA PROJECT ON MINIMUM STANDARDS FOR CruMINAL Jus-nCE, 

STAl'-,"DARDS RELATl:--l'G TO THE PROSECUTION FUNCTION ANO TIIE DEFENSE FUNCTION: THE 
PaOSEcuT10:-r FuNCTIO~ § 11 (c) ( Approved Draft 1971) [hereinafter cited as ABA 
STA~ARDS: PROSECUTION or ABA STANDARDS: DEFENSE]. 

30 See AI3 \ Coor., DR 7-103 (a); ABA STANDARDS: PROSECUTION § 3.9(a). 
a1 Even where the evidence demonstrates a history of mental illness, and the cir

cumstances of the offense are so bizarre that it could only be the product of a severely 
disturbed mind, e.g., Pannan v. United States, 399 F.2d 559 (D.C. Cir. 1968) (victim 
had been tied up, beaten, bitten on her thighs, breasts and pubic area while still alive, 
and then strangled to death), juries tend to reject the insanity defense. Moreover, 
even before the District of Columbia Court Reform and Criminal Procedure Act of 
1970, Pub. L No. 91 -358, 84 Stat. 473, shifted the burden of proof on the sanity 
issue from the prosecution to the defense, the prosecutor's evidenriary burden on 
sanity w:is, in reality, slighr. See Barkley v. United States, 323 F.2d 804 (1963), where 
the testimony of lay w·itnesscs was held sufficient to rebut scientific testimony. 



1972] ETHICAL QUICKSAND 513 

because of mental illness.82 In practice the treatment which is available 
is limited and depends to a great extent upon the stage at \vhich the 
accused is con.fined. 

The mental observation. In the District of Columbia, an accused 
undergoing a n1ental observation is normally comn1itted to St. Elizabeths 
Hospital as an in-patient.33 The fact that he is a "patient" in a "hospital," 
however, does not mean that he is receiving treatment. The hospital 
serves the dual function of pretrial detention facility (jail) and exam
ining facility.34 Throughout the examination period the accused is con
fined to a maximum security observation ,vard. His contact ,vith a 
physician is limited. He ·will receive medication if necessary, but as long 
as he is hospitalized for observation he generally ,vill not participate iJ? 
therapy or receive other treatment.86 

Treatment of inco111petents. \,Vhere the acused is adjudicated 
incompetent, he is recommitted to the hospital for ''treatment" on the 
theory that medication and therapy ,vill raise his level of competence. 
However, in practice, treatment is again compromised by the fact that 
the hospital still serves as a pretrial detention facility. Confinement to 
a maximum security ward, particularly where there is no opportunity 
either to advance to minimum security or to obtain grounds privileges, 
may be incompatible with progressive treatment. In some cases, such a 
commitment may actually decrease the level of competence or ensure 
that the accused \.vill never regain competence. 36 

32 In the absence of treatment, confinement loses its constitutional sanction. See 
Rouse v. Cameron, 373 F.2d 451 (D.C. Cir. 1967); ,vyatt v. Stickney, 325 F. Supp. 
781 (M.D. Ala. 1971); Birnbaum, A Rationale for the Right, 57 GEo. L.J. 752 (1969); 
Halpern, A Practicing Lawyer Views the Right to Treatment, 57 GEo. L.J. 782 
( 1969). See also jn this Symposium, Drake, Enf arcing the Right to Treatment: Wyatt 
v. Stickney. 

33 See note 7 supra. The language of D.C. CooE ANN. § 24-301 (a) (Supp. IV, 1971) 
is discretionary: "[T] he court may order the accused committed ... for such reasonable 
period as the court may determine for examination and observation and for care and 
treatment jf such is necessary .... " In addition, the U.S. Court of Appeals has 
expressly sanctioned outpatient mental examination for defendants free on ba.il. Marcey 
v. Harris, 400 F.2d 772, 774 (D.C. Cir. 1968) (holding that "jf a defendant so requests, 
his commitment shall be limited to examination on an outpatient basis" but allowing 
in-patient examination when hospital authorities advise its necessity to assure an 
effective examination). Nonetheless, the hospital staff generally prefers to conduct its 
examinations on an in-patient basis, particularly when criminal responsibility is at 
issue as well as competence. Interviews, supra note 18. 

84 Interviews, supra note 18. 
35 Id. But see D.C. CooE ANN. § 24-301 (a) (Supp. IV, 1971) which affords a criminally 

committed patient such treatment as is deemed necessary by the psychiatric staff. 
36 See J. KATZ, J. GOLDSTEIN, & A. M. DERSHow1rz, PsYCHOAKALYs1s, PsYCHIATRY, AND 

LAw 687-693 (1967). 
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Treat111ent for NG!. A defendant ,vho is acquitted by reason of 
insanity is auro1natically comn1itted to the hospital. Commitment after 
such acquittal provides comparatively better rrcanncnt than con1mitn1ent 
for observation or for treatment of mcornpet~ncc. Usually the NGI 
patient is first confined to a n1aximun1 security ,vard. 1--Ie nrny, in time, 
progress to minimum security invol\'ing various grounds privilegcs37 

and then, ,vith the court's approval, to conditional release and ultimately 
to unconditional release.3s There is thus incentive for in1pro,·en1ent and 
self-cure. The NGI patient may also participate in various specialized 
therapy programs. 1 ~ onetheless, the treatment afforded falls short of 
the treatment contemplated by the la,v. Contact ,vith a physician is 
still limited and hospitals for the criminally insane are generally over
cro,vded and understaffed. 39 

In summary, the scheme is inadequate to the extent that it cannot ac
curately determine the existence of mental illness or treat it once it has 
been discovered. Because of these shortcomings, the systetn in practice 
will not necessarily yield the "just" result intended. A finding of in
competency, unaccompanied by meaningful treatment, may be a curse 
rather than a blessing. The promise of "treatment,, instead of punish
ment may be hollo,v in the absence of an adversary system ,vhich can 
accurately select those entitled to treatment and in the absence of n1ean
ingful treatment for those who are selected. Under such circumstances, 
the just result might be obtained by proceeding to trial with an incom
petent, or by permitting the conviction and punishment of one who is 
not criminally responsible. In short, the just result may be the opposite 
of that contemplated by the law. 

37 Patients progressing to minimum security wards are eligible for outside privileges: 
class 8-tour grounds in groups; class C-release on grounds ~:vith telephone checks; 
and class D-relcasc on grounds alone. St. Elizabeth's Hospital, General Instructions. 

88 A patient's temporary leave from the hospital grounds for the purpose of rehabilita
tion is within the scope of conditional release under D.C. CODE ANN. , 24-301 (e) 
(Supp. IV, 1971 ) and must be approved by the court. Hough v. United States, 271 
F.2d 458, 462 (D.C. Cir. 1959) . D.C. CoDE A"KN. § 24-301 (e) (Supp. IV, 19il) allows 
conditional rclca::.e upon certification b; the hoc:pital superintendent that the person 
confined is "in a condition to be conditionally released under supen ision," although 
"the court in its discretion may, or upon objection of the United States or the 
Dismct of Columbia shall, after due notice, hold a hearing" to decide if con<lirional 
release is warranted. See Hough v. United States, supra at 461: "[T]o order condi
tional release upon a challenged certification, the com t must conclude that the 
individual has recovered sufficiently so that under the propo.,ed condition:;-or under 
conditions which the statute empowers the court to impose 'as [ it] shall sec fit,'- 'such 
per on will not in the reasonable future be dangerous ro himself or others.'" [footnote 
omitted l 

89 Inten·iew<;, supra note 18. 
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THE RoLE OF DEFENSE CouNSEL 

The inadequacies and injustices inherent in the judicial sche1ne \Vhich 
has been designed to deal ,vith mental illness place the burden of achiev
ing a just result on the shoulders of defense counsel. 1~hc burden 1na y 
be a heavy one. In order to represent his client eff cctively, counsel 1nay 
be required to subvert or totally ignore the la,v; he may be forced to 
violate his obligations as an officer of the court in order to serve the 
interests of his client; and he n1ay find it necessary to breach his ethical 
and professional obligations to his client in order to achieve the result 
which is in his best interest. 

The Decision to Raise Competence 

Defense counsel's problems begin ,vith the realization that his clienr 
n1ay be presently suffering from n1ental illness:rn I-le muse then decide 
whether to raise the issue of competence, either by simply alerting the 
court to the problern or by requesting a n1ental obsen·ation. 1~heo
retically, if counsel senses that his client is suffering f ron1 n1cntal illness, 
his duty is clear-he must raise the issue and, in effect, autoniatically 
submit his client to a substantial period of confinement in a n1ental insti
tution. I Iis obligation as representative of his client, ho,vever, requires 
that he consider a nun1ber of factors, son1e of ,vhich bear no relation 
to his client's illness. 

Initially, raising the issue of con1petence ,vill probably prevent pre
trial release. l\lental observations are almost ahYays conducted on an 
in-patient basis because the court n1ay feel that one ,vho is of question
able con1petence m3y not be able to understand and con1ply ,vith the 
conditions of release. 41 If the hospital is full, the "patient" is held in 
jail until there is a vacancy.42 Once he enters the hospital, he is confined 

40 See in this Symposium, Shadoan, Raising the Insanity Defense: Tl:Je Practical Side. 

41 For release in noncapit-al cases prior to trial, sec D.C. CooE ANN. § 23-1321 (b) 
(Supp. IV, 1971): 

In determining which conditions of release, if any, will reasonably assure 
the appearance of a person as required or the safety of any other person 
or the community, the judicial officer shall, on the basis of available 
information, take into account such matters as ... character and mental 
conditions .... 

42 At the present time there is in the District of Columbia a backlog of persons 
awaitincr pretrial mental examinations, who must often suffer a delav of two or three 

0 • 

months at the jail before they e,·en reach the hospital. An attempt has been made 
to reduce this backlog in Superior Court, where minor feloni ... s and misdemeanor cases 
are tried. by the administratiYe order of Chief Judge Harold Green that competenc} 
examinations be conducted in the cellblock. The problem in the District Court, which 
has jurisdiction over major felonies, remains acute. 
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to a maximmn security ,vard. U n<ler these circumstances, counsel may 
be reluctant to raise the issue of competence if his client is eligible for 
pretrial release. 

Counsel must also weigh the ultimate duration of commitment to a 
mental institution ag:1inst the probable and possible sentences upon con
viction. 1-hc period of confinement bcf ore and during the n1ental ob
servation alone 1night exceed the probable sentence upon conviction; for 
petit crimes, it 1night even exceed the n1axin1un1 possible sentence. '\:\ here 
the mental observation results in an adjudication of incompetence, the 
accused ,vill be incarcerated to a,vait trial indefinitely, perhaps a life
time, and the total period of pretrial incarceration may exceed even the 
maxin1um possible sentence upon conviction of a felony. Under these 
circumstances, there is a strong incenti,·e to avoid the question of 
competence. 

Counsel may also consider ,vhcther his client ,vould fare better if 
J 

committed to a hospital under a classification other than "incompetent 
for trial." \'\'here the accused is genuinely in need of in-patient psychi
atric care, a civil commitment may be preferable to a comn1itment 
designed only to restore competence for trial, and if the offense charged 
is minor, counsel may try to persuade the government to seek civil com
mitment in lieu of prosecution.43 If the government will not consent to 
civil commitment and hospitalization is desirable, counsel may attempt 
to secure a verdict of NGI ,vithout going into the issue of competence 
so that his client can benefit from the relatively better treatn1ent pro
vided those committed under that status.44 

Another factor is the extent to which the attorney believes he can 
proceed with the case without the assistance of his client. Ideally, the 

43 D.C. CooE ANN. § 21-521 (Supp. IV, 1971) prO\·ides for the emergency detention 
of a person believed mentally ill and likely to injure himself or others, upon the 
request of an officer or agent of the Dcparrn1cnt of Public Health of the District of 
Columbia, an officer authorized to make arrests in the District of Columbia, or a 
physician of the person in question. Under D.C. CooE A~. § 21-527 (1967), if 
the hospital physician certifies after his examination that in his opinion the person 
is not mentally ill to the extent that he is likely to injure himself or others if not 
presently detained, the person must be immediately released. There is no provision for 
treatment at this stage of emergency detention, but the administrator of the hospital 
may detain a person pending judicial proceedings. Under D.C. ConE t\~N. § :!J-544 
(1967), if the Commission on Meneal Health detem1incs that the pcr,on is mentally 
ill and likely ro injure himself or others if allowed to remain at liberty, the Com
mission must report that fact to the District Court for the Di.,trict of Columbia, 
which is then rcC]uired to conduct a hearing under the prO\ i-,ions of D.C. CODE ANN. 

~ 2 J-545 ( 1967). Civil commitment is advantageous for the accused, because the 
crc.ument facilities for civilly-committed patients arc generally considered better, 
and release is not contingent nn court approYal. 

.U See note 38 supra and accompanying text. 
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attorney-client relationship in a criminal case calls for full understand
ing by the accused at all stages of his case. 45 y · et in practice there are 
certain critical stages in the proceeding, such as the preli111inary hearing 
and hearings on certain pretrial rnotions, ,vhcre the participation of the 
accused n1ay be unnecessary and irreltvant.46 The same 1nay be true for 
the trial itself \Vhere the underlying issues arc legal rather than factual, 
or where the attorney, through his o,.vn investigation, realizes that there 
are fatal weaknesses in the government's case.47 If the counsel kno\\1 S 

that he can "win" the case without the participation of his client, 
lengthy incarceration on grounds of incompetency is both illogical and 
unjust,48 and counsel n1ay be tempted to avoid or at least postpone the 
question of con1petence.49 

Counsel 1nay also question whether the mental observation ,vill ac
complish anything. Under present procedures, the hospital is unlikely 
to provide the attorney with any relevant ne,v information about his 
client's mental condition. To the extent that a principle element of co1n
petence is the ability to consult ,vith counsel, the def ensc attorney may 
be in the best position to make the requisite determination. Like,vise, 
counsel may well be in the best position to evaluate his client's capacity 
to understand the proceedings. \ Vhere past medical reports and social 
data are necessary to the detern1ination of competence, counsel can 
usually obtain such information from the accused or his family. The 
only additional inf ormacion provided by the hospital is a diagnostic 
label for the cause of any incompetency which may be found, a matter 
which is of no concern to the attorney unless he is anticipnting an 
insanity defense. Accordingly, from counsel's vie'\vpoint, the mental 

45 See ABA STANDARDS: DEFENSE, supra note 29, §§ 1.1 (b) (role of defense counsel), 
3.6 (prompt action to protect accused), 3.8 (duty to keep client informed), 5.1 (a) 
(advising the defendant); ABA CODE, supril note 29, DR 1-102, EC 7 8. 

46 It is anomalous that counsel may validly waive the presence of his client at such 
stages (and it may be tactically advantageous to do so); yet, when the client is 
undergoing examination or is incompetent, counsel may not waive his presence and 
is precluded from litigating at all. 

47 The ideal situation, in which the prosecutor dismisses the case upon learning of 
such information, does not always occur. 

48 See T. SzAsz, PsYCHIATRIC JUSTICE 30-36, 254-55 (1965). See, e.g., United States v. 
Barnes, 175 F. Supp. 60, 65 (S.D. Cal. 1959), \vhere three of four co-defendants 
in a murder case had their indictments dismissed on speedy trial grounds. The in
dictment of the fourth defendant was not dismissed because he was found to be 
incompetent. He ·was ordered committed until found competent or until the charges 
against him were disposed of according to law. 

49 In Jaw, incompetency can be raised at any time. See note 4 supra and accom
panying text. In practice, however, counsel bears an increasingly heavy burden as 
the case proceeds, and may be accused of engaging in dilatory tactics when he raises 
the issue relatively late in the proceedings. 
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observation serves a U!:>cful purpose only if he is contemplating an insan
ity defense, or if he has already <letennined that his client is incon1petent 
and in need of hospitalization. 

Another reason counsel n1ay wish to avoid a request for a mental 
observation is that it 1n:.1y alert the government and the court to a history 
of n1encal illness, and thus raise the pussibiliry of an insanity def cnse 
,vhich might nut be in the <lef cndant's interest. 

There are also factors which n1ight impel counsel to request a mental 
observation eYcn though he n1ight not othenvise do so. If competence is 
a viable issue and his client is ineligible for bail, the mental obsen·ation 
m:1 y be an attractive alternative because it offers the accused a respite 
fron1 jail in comparatively better accommodations.50 In another situa
tion, counsel may encounter a request from the accused or his family to 
obtain hospicalizJtiun. A. competency examination ,vould be a useful 
vehicle for obtaining treatment for indigent defendants, and it 1nay pro
vide the basis of eventual civil comn1itn1ent. Also the mental observation 
might sen·e certain tactical or strategic purposes. A ,veak govcrn111ent 
case rnay deteriorate during the period of confinen~ent. Or the fact that 
the accused is undergoing a competency examination-suggesting son1e 
evidence of mental illness-n1ay be useful for purposes of plea negotia
tion once the prosecutor foresees the possibility of a lengthy insanity 
trial.51 

In summary, counsel ,vill be influenced by a number of factors having 
little or no relation to the actual mental condition of the accused. De
pending on the differences in the length of confinement, the realities of 
treatment, and the intricacies of litigation, counsel 1nay ,·alidly feel that, 
even though his client's competence is questionable, requesting an ex
amination or disclosing potential problems relating to his client's 1nental 
condition ,vould be greatly detrimental to his interests. 

In theory, ho,vcver, these alternatives are not open to counsel and 
he is not free to act solely in response to his client's interests. A mentally 
incompetent person ,vho is subjected to trial "has not really been tried 
at all, certain! y not in the sense of a fair trial." 52 In this sense, in com-

50 For ;:i description of conditions at the D.C. jail, see the pleadings in Campbell v. 
RoJgcrs, Civil No. 71-1462, (D.C. Cir., filed July 22, 1971). The plcading-s are reported 
in fu11 in 1 PRrs. L. RPTR. 60 (Dec. 1971). See also AMERICAN CIVIL LIBERTIES U"'floN 
or ·nn N \Tl(JN \L CAPI1 \L ARF.\, THE SH.OS OF A:--GUSH: A"K t\CLU Sn;oy or nn n.c. 
J IL (J:in. 1972). 

r.1 See note 74 infm and accompanying text. 
52 Ovcrh<>lser v. L,·nch, 288 F.2<l 388, 391 (D.C. Cir. 1961), rci,'d 011 other ~r01mds, 

369 U.S. 705 ( 1%2) .' See also Pare v. Robinson, 383 U.S. 375 (1966) (holding that ac
cused had been deprived of due process of law by state court's failure to hold hearing 
pursuant to st:ite st:itutc on ciucstion of his competence to stand trial when the 
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petence is similar to a jurisdictional defect and cannot be waived. If 
competency is necessary to the jurisdiction of the court, it may be 
argued that an attorney has an absolute duty to bring to the attention 
of the court matters which bring competence into question. 63 The fail
ure to do so may perpetrate a fraud upon the court in violation of the 
attorney's duty as an officer of the court, or it may constitute ineffec
tive assistance of counsel.54 

The attorney who feels that raising the issue of con1petence is con
trary to his client's interests is thus placed in a position ,vhere his obli
gations as an officer of the court appear inconsistent ,:vith his ethical and 
professional responsibility to represent his client effectively. 

There is no satisfactory solution to this dilemma. l\loreover, regard
less of how counsel resolves the disclosure issue, he ,:vill be plagued ,vith 
additional ethical problems. If counsel construes his duties as requir
ing hi111 to alert the court, he must confront the problems which are 
created by the shortcomings of the examination and fact-finding pro
cedures associated with incompetency. Given the in~dequacy of the 
mental exan1ination, it is possible that, ,vithout the assistance and prod
ding of the attorney, the hospital 1nay find the accused competent. 
Counsel must therefore decide ,:vhether his obligations to the court also 

evidence raised a bona fide doubt as to that question); Sanders v. Allen, 100 F.2d 717, 
719-20 (D.C. Cir. 1938) (remanded for determination of defendant's competence in order 
to protect "immutable principles of justice which inhere in the very idea of free gov
ernment"). 

53 See ABA ST.\NDARDS: DEFE.i'lSE §§ 1.1 (a), ( d) (role of defense counsel); ABA 
CoDE, DR 1-102. 

54See Evans v. Kropp, 254 F. Supp. 218 (E.D. Mich. 1966). The court in Evans 
found the proceedings at the trial unfair because the pro,;ccutor did not disclose to 
the court the information of the defendant's incompetence v,1hich he should have 
had available to him. Id. at 220-21. The court also found that the defendant had been 
denied the effective assistance of counsel because of his attorney's failure to bring 
the issue of incompetence before the court. The attorney indicated that had he known 
of his client's mental incapacity he might not have informed the court or requested 
a sanity hearing because, in his judgment, given the nature of the treatment facilities 
available, his client's interests would be far better served by a prison sentence than 
a psychiatric commitment. The court responded: 

Without expressing any opinion on the merits of [ the attorney's] evalua
tion, I believe that no lawyer, as an officer of the court, has the right 
to make such a judgment. Regardless of his personal views, he may not 
withhold from the court such critical information as the diagnosed mental 
incompetency of his client and of his consequent possible inability to stand 
trial . . .. 

Id. at 222. See also Plummer v. United States, 260 F.2d 729, 731 (1958) (Bazel on, J .. 
dissenting from the court's failure to order a hearing to determine effectiveness of 
counsel, because defendant had filed his first motion, and would undoubtably file his 
second motion, without assistance of counsel and unaware of the applicable legal 
authorities). 
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extend to the hospital, that is, \vhethcr he is required to disclose possibly 
privileged information to the hospital to assist it in reaching a conclusion 
adverse to the interests of his client. ~loreover, if the hospital does find 
the accused con1petcnr. coun~el nrnst decide whether he is obligated to 
demand a hearing to oppose the fin<ling \\'hich is factually incorrect but 
,vhich is also to his client's advantage. Finally, if his client is adjudged 
cmnpctent, counsel must decide ,vhethcr to ,vithdra,v fron1 the case 
rather than proceed with someone he feels is incompetent. Unless coun
sel is prepare<l to take these further steps, he 1nerely passes the buck 
to the court, kno,ving that the difficult problem of competence \Vill still 
not be resoh·ed. 

Conversely, if the hospital finds the accused incompetent, counsel 
must consider ,vhether he is obligated as an advocate to challenge that 
finding even though he thinks it is factually correct. The hnv gives the 
accused ,1 right to a hearing,65 and due process requires the effective 
assistance of counsel. Again counsel is trapped: if he does not acti,·ely 
contest the hospital's finding he is denying the accused his constitutional 
right to effective assistance of counsel; if he does contest it, he n1ay 
undermine the testimony of ,vimesses he knows are telling the truth 
and cause the court to reach an inaccurate result,°6 a result which, as 
mentioned earlier, might require him to withdraw. 

Proceeding with the Incompetent Client 

After weighing the factors relevant to raising the question of com
petence, counsel may decide that his duties to his client require him to 
a void the issue. If so, he must then face further problems-dilemmas 
\Vhich the incompetency doctrine \-Vas intended to avoid. Presumably, 
the elements of the decision to avoid the issue ·will also have detern1ined 
\Vhether the case is to be disposed of through a trial, a plea of guilty 
or an uncontested insanity def ense.157 

Trial. Counsel might elect to proceed to a trial ,vith an incorn
pcrcnt client in nvo situations: ( 1) ,vhere the offense charged is so 
111inor that hospital confinement is likely to be longer than even the 

5" D.C. Coor A:-.~·. § H-301 (a) (Supp. IV, 1971). 
fill See AB\ Sn:-.-oARDS Drrr--.sE, supra note 29, § 7.6(h). But sec Freedman, Pro

fessional ne~ponsibility of tbe Cri rninal Defc11se Lawyer: T/Jc Three Hardest Questiom, 
64 i\11ctr. L. Rrv. 1469, 1474-75 (l96fi). 

57 Of conr c in deciding how to proceed, counsel is makin~ decisions which rightfully 
bclona tn Iii~ client. and 1s thereby acring 11nprofcssionally. Sec A BA ConE, supra 
n<1te 29, EC 7 I 2. 
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maximum possible sentence; and (2) ,vhere he believes th:1t he can win 
the case without the active participation of his client. 

The first situation, though understandable \1/hen the disparity in con
finement is great, is difficult to rationalize ethically because counsel is 
knowingly avoiding the result that the judicial scheme commands. 
Moreover, in proceeding to trial ·with an incon1petent client, counsel 
will be required to makr decisions ,vhich rightfully are not his to make. 
The A.B.A. Mini11nt1n Standards on the Defense Function. provide, for 
example, that" [ t] he decisions "\vhich are to be n13de by the accused after 
full consultation with counsel are (i) what plea to enter, (ii) "'hether to 
waive jury trial, and (iii) ,vhether to testify in his O-\Vn behalf.'' us These 
decisions, ·which encompass important constitutional rights and n1ay be 
critical to the outcome of the case, cannot by definition be ,vaived by 
an incompetent. Although even the maximum sentence on con,,iction 
n1a y be preferable to confinement as an incon1petent, these decisions 
rightfully belong to the accused. In making them himself, counsel is 
guilty of unprofessional conduct.G9 l\1oreover, even if the court does 
not actually interrogate the accused on these n1atters, if counsel stands 
mute while a plea of not guilty is entered, or if he requests a jury trial 
or states that his client does not vvish to testify, he implicitly represents 
to the court that he has discussed these matters with his client and that 
the client wishes to proceed in the manner specified. 

Where counsel proceeds to trial because he thinks he can win, these 
additional ethical problems may not be present. If the case is concluded 
at a pretrial level, the specific occasions vvhen the accused would be 
called upon to make a decision "\vill not have occurred. Even where 
counsel takes the case to trial in the belief that there will be a directed 
verdict of acquittal at the close of the government's case, the point will 
not be reached where the accused must decide whether to testify. Coun
sel will nevertheless implicitly have to mislead the court ,vith respect 
to the entering of a not guilty plea and the choice of a jury trial. The 
serious difficulty ,vith this second situation, ho,vever, is that counsel 
may be mistaken in his appraisal of the case. If so, not only ,vill all of 
the problems of the first situation result, but counsel will also have put 
the court to the time and expense of a trial, knowing that 1f attacked, 
the conYiction would be a nullity because of the mental condition of 

the accused.60 

58 ABA STANDARDS: DEFENSE, mpra note 29, § 5 .2 (a) . 
. 'i9 ld. See also ABA Coo£, supra note 29, EC 7-12: "But obviously a lawyer cannot 

perform any act or make any decision which the law requires the client to perform 
or make .... " 

60 See note 52 sup,ra. 
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A plea of guilt11
• Entering a plea of guilty un behalf of an in

competent client is, at least in theory. leg,1lly in1possible and ethically 
i1npermissible. Legally, the Constitution requires chat the guilty plea be 
kno,vingl y and , olunt:uil y entered. :.ind the judicial mandate is that the 
court personally interrogate the defendant to insure th:ic these require
ments arc n1et.61 Ethically, fur an attorney td waive his client's right to 
a trial ,vichout the client's kno,,·ledge or consent \\ ould be not only 
unprof cssional, but the antithe::iis of effccri,·e reprcsentati<,n. These con
siderations ,vould see1n to bar the entry of a guilty plea by an incom
petent. But the defense attorney in practice does not vie"· incompetency 
in the absolute tern1s in which it is characterized by legal theory. Thus, 
in a given case he n1i.ly feel that hi::i client, although too incompetent 
for a full trial, is sufficiently competent tu enter a ple,1. Under these 
circu111stances, if the government ,vcre offering a favorable plea disposi
tion, if counsel had thoroughly investigated the case and ,vere convinced 
of his client's physical guilt, and if his client \\·i~hed to enter a plea, 
counsel n1ight see no constitutional barrier to a plea.0

:! Because in prac
tice courts do not vie\v competence as a n1atter of degree, counsel 
might have to proffer the plea ,vithout disclosing to the court that his 
client \vould be incompetent for purposes other than a plea. 

Acquittal by reason of i11sa.rzity. Since the treat1nent available 
to persons acquitted by reason of insanity is better than that available 
to incompetents,63 counsel n1ay seek to forego the issue of incompetence 
and to obtain an acquittal on insanity grounds. ObYiously he cannot 
do so in contested cases. But ,vhere the evidence of physical guilt is 
so strong that counsel can overco1ne any personal qualn1s about not 
pursuing a defense on the merits, and where the evidence of insanity 
is so strong that the prosecutor ·will agree not to contest it, defense coun
sel, prosecutor and governn1cnt doctt"'r'i may cooperate in obtaining a 
verdict of ~GJ.'H 

61 See FED. R. CRl.\.t. P. 11; J\IcCarthy v. United States, 394 U.S. 459, 463-67 (1969) 
(defining the purpose of Rule 11 as assisting the judge in determining voluntariness 
and in producing a complete record). 

62 In Alford v. 1'orth Carolina, 400 U.S. 25 (1970), the Supreme Court sanctioned 
the taking of a guilty plea where the defendant denied his guilt but nevertheless felt 
it t:ictic:illy a,hantagcous to accept a certain pica offer. Competence to enter an 
A If ord pica, then, would seem to require only the ability to comprehend the situation 
and to appreciate the advantageous nature of the dc,11 being offered. Of course, in 
such a situation, the obligations of conmel to a ..... urc that it is in fact an advantageous 
di~po ition is much grcntcr. Sec \13 \ Com., supra note 29, EC 7-12. 

63 See note!-> 37 and 38 supri1 and accompar~ying text. 

64 JumoAr. CoNJl~RfNCJ- oF 1nE DrSTRICT OF CoLUMRIA C1Rcu1T, RFPORT OF THE CoM-
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The trial ,vill be a sham. If possible, the right to a jury trial \\1ill be 
waived. The governn1ent ,vill put on enough tesri111ony to establish a 
legally sufficient case; def ensc counsel 1nay cross-exan1ine the ,vicncsses, 
but not vigorou~ly. 1 'he govern1nent doctors ,vill testify ,villingly to 
the extent of illness and its relationship to the off cnse; the prosecutor 
may cross-exa1nine, but not vigorously. And the def cndant ,vill be found 
not guilty by reason of insanity. l~his procedure n1ay be the only ,vay 
to achie\'c the n1ost effective treatment available. The difficultv, ho\V-.. 
ever, is that the def end ant 1nay not even kno,v he has been tried. 1'1ore-
over, the proceeding is subject to all the constitutional infirmities of any 
trial of an incompetent. Counsel must ignore his ethical and professional 
responsibilities-both to his client and to the courr-in order to achieve 
what all agree to be the "right" result. 

Tbe Decision to Rely on the Insanity Defense 

Counsel's problems in an insanity case go beyond the dilen1mas en
countered in representing an incompetent client. The role of def cnse 
counsel in dealing vvith a client ,vho \\'as mentally ill at the ti1ne of the 
offense is as problematic as his role in dealing \Vith a client \\rho is not 
competent. 

ls the defense in tbe clie11t's interest? In theory, the insanity 
defense, providing treatment in lieu of punishment, would appear to be 
an attractive alternative for any def end ant ,vhose unla,vful conduct ,vas 
the product of mental illness. In practice, ho,vever, the opportunity to 
receive available treatn1ent plays a Yery Iin1ited role in determining 
whether the insanity defense is desirable. Instead, the prime considera
tion is the seriousness of the offense charged and the concomitant period 
of confinement. Thus, counsel may decide that the insanity defense is 
,vorth pursuing only because the crime carries a heavy sentence and 
that, with an insanity defense, his client ,vould be eligible for conditional 
release fro1n the hospital \\·ell in ad,·ance of his parole eligibility from 
prison. Conversely, \vhere the offense carries a light sentence, counsel 
n1ay decide that the insanity defense is not desirable, eYcn if his client 
needs treatment.65 

MITITE ON PROBLEMS CO'-.XECTED WITH 1\lE"TAL £:x,\MTN'ATIO"S OF 1HE ACCUSED IX 

CRIMT",AL C.\SES BEFORE TRIAL, at 45 ( 1966). 
65 Consider the following stati,tics from the FEDERAi. BvREHi OF PR1soxs ~ TATIOXAL 

PRISONER STATISTICS, CHAR \CTERISTICS OF STATE PR1so:--;ERS I 960 (1965): median Jength 
of commitment of not-guilty-by-rcac;on-of-insanity patients charged \\ i h robbery is 42.8 
months, while convicted felons serve 33.9 month prison terms for the same offense; 
median length of commfrment of not-guilty-by-reason-of-insani ty patients charged with 
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If counsel feels that the insanity def cnsc is a desirable alternative, then 
he n1ust also evaluate the chances of success and the potential disad
vantages should the def ensc fail. The chances of success do not depend 
on the degree of the illness, as the legal theory ,,·ould suggest; rather, 
they depend upon the nature and seriousness of the offense, ,vhich may 
prejudice the jury against the <lefendant,u6 and upon ,,·hethcr the de
f cndant's illness is n1anif ested by overt symptoms ,vhich the jury can 
e.1sil y recognize. Given the difficulty of ,vinning an insanity case, the 
chances of success n1ay depend mostly on ,vhether the prosecutor can 
be persuaded not to contest the defense. 

Finally, counsel n1ust consider \\'herher an unsuccessful insanity de
fense ,vould prejudice his defense on the merits67 and, should a convic
tion result, whether the trial judge ,vill consider the evidence of insanity 
in n1itigation of punishment or as an indication that the accused is dan
gerous and deserves lengthy incarceration. Thus, in vie,v of the diffi
culty of succeeding with the defense, and the possible costs of failure, 
counsel n1ay feel that it is not a practical alternative, e, en though it 
\.Vould othen,·ise be in his client's best interest. 

JVho decides •u.:hether to raise the defense? It is generally, 
though not uni\·ersally, agreed that the ultin1:1te decision to rely affirn1a
tively on the insanity defense belongs to the accused after full consul
tation ,vith his attorney.68 As with any important decision, counsel js 

aggravated assault is 29 months, while conYicted felons serve 19.5 months; median 
length of commitment of nor-guilty-by-reason-of-insanity patients charged with house
breaking is more than 60 months, while convicted felons sen-e 20.4 months for the 
s2.me offense. These statistical ratios are typical of those for enry felony category. 
Overall, the median length of commitment of felony not-guilry-by-rea!:>on-of-insanity 
patients is 49.2 months, while that for convicted felons is 33.4 months. The clear impact 
of these statistics is that an NGI should sometimes be avoided. 

66 United States v. Bennett, Crim. ~o. 24,387 (D.C. Cir., Jan. 19, 1972): ""\Ve recognize 
that a jury may be reluctant to find a dcf endant not guilty by reason of insanity 
if rhc crime at issue is especially heinous." Slip Opinion at 18. See note 23 supra 
and accomp:m) in!:! rext. 

67 In the Di,;trict of Columbia, the accused has the right to a bifurcated trial where 
the eyic.Jence of insanity would tend to prejudice his defense on the merits. See United 
Slates v. G1imcs, 421 F.2d 1119, 1121-23 (D.C. Cir. 1969). E,·en with a bifurc:ncd trial, 
hr)\vcver, unless there arc two juries (which generally there arc not), counsel may 
have to forego voir dire examination of the jury on the issue of in.,anity in or<ler to 
avoid prejudicing the defense on the merits. See also in this Symposium. l efclr, Pretrial 
Mentttl E\·,mzinatim Compelled Cooperation and tl.1e Fi(t/., A111e11dmc11t. 

68 The dcci,;ion to mi c the in-:,anity defense is not one of the ultimate decisions 
\\ hich the f)ef 1.: 11sc Shmdards rcserYe for the accused. ;--..rcYerthelcss, it mav be more 
crncial ;in 1 f undame11t·1l to his fote than the decisions of ,, hat plc.,s to ent~r, whether 
to waive j11 ry trial, :mcl whcthc.;r to testify in hi<; own behalf. See ABA STAKDARDS: 

Dt ll:Nsr. 5.2 (a) . 
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obligated to advise his client candidly concerning all aspects of the case, 
neither understating nor overstating any ck1nents.u(J ln practice, ho,v
ever, and particularly \vherc the difference in the potential outcome is 
substantial, counsel n1ay have strong feelings about the desirability of 
one or another course of action-and he 1nay tend to becon1e an ad, o
cate for the decision he deen1s best by discussing certain aspects of the 
subject ,vith less than total objectivity. 

An intelligent decision on \\·hether to rely on the insanity defense 
involves both objective and subjective elen1ents. Counsel has little diffi
culty in being candid \Vith respect to the objectiYe elements, such 3S 

the chances of success or the probable length of confinement, because 
these are the considerations upon ,vhich counsel based his O\\'n deter
mination of the desirability of the insanity defense. But the subjective 
elements present problems because a candid discussion of them could lead 
the accused to a decision which counsel deen1s unv.rise. As a result, coun
sel may be tempted to discuss these subjective clen1ents with less than 
complete candor. 

For example, one element necessary to an inforn1ed choice is knowl
edge of the nature of an insanity trial. At trial, proper and full presen
tation of the insanity defense often requires the dissection and analysis 
of the defendant's life. The seeds of mental illness n1ay be sho"\vn to 
stem from birth out of wedlock, or from incest or other unnatural rela
tionships. The accused n1ay find himself being characterized as an ani
mal, a deviate, a human being with no feeling. .l\1embers of his fan1ily 
n1ay be called upon to testify to embarrassing and long-kept secrets. If 
counsel feels that his client should raise the insanity defense, he may be 
tempted to tell him little about the specifics of the trial, despite the 
ethical requirement of full disclosure. 

The nature of the treatment available is also crucial for an informed 
decision. Yet counsel's evaluation of the desirability of the defense can 
easily influence his description of the treatment. It can be portrayed very 
favorably: there are doctors, therapists, private rooms, recreational facil
ities and visiting privileges. It can also be portrayed rather unfavorably: 
the patient seldom sees a doctor; the therapists may not be professionals; 
the availability of recreational facilities and visiting privileges depends 
on the patient's status; and the patient may be confined with persons 
whom he "\Vould consider undesirable. Again, counsel is torn bet"\veen 

69 ABA STANDARDS: DEFENSE, § 5 .1 (b): ''It is unprofessional con<luct for a lawyer 
intentionally to understate or overstate the risks, hazards or prospects of the case 
to exert undue influence on the accused's decision as to his plea." 



his duty to advise his client f ullv and his desire to sccure for his client 
the result which he thinks would be in his client's best interest. 

These problcn1s uf disclosure arc 1.>nly one aspect of the broader and 
rnore troubling question of ,vho, in the final analysis, controls the deci
sion l)n the insanity def cnsc. ln theory the decision is, apparently, the 
accused's, and counsel is supposed to honor that decision c,~cn if he 
thinks it is not the best one. \\'hen, however, counsel considers his 
client's decision to be so un,vise or irrational as to be totally unacceptable, 
he n1:1y be strongly tempted either to override his client's desires or to 
avoid in1ple1nenting them. He cannot do so ,vithin the confines of the 
statutory scheme and traditional notions of professional responsibility. 

Consider, for example, the f ollo,ving hypothetical. A nrnn ·with a 
lengthy history of rnental illness kills his ,vif e. There is no defense to 
the charge and the n1an adn1its the act. Unknown to the court or the 
government, reputable doctors have con duded that he is con1petent for 
trial but that his act ,vas clearly the product of his 1nental illness. Coun
sel has no doubts about his client's competence to stand trial and he is 
confident that the governn1ent, after an examination by its o,,·n doctors, 
·would not contest the issue of insanity. His client, ho\vever, steadfastly 
refuses to rely on the insanity defense. I-le states that he is philosophi
cally opposed to it and ,vishes to be punished, perhaps e,·en executed, 
for his '·crime." 

At this point counsel n1ay take one of three steps, none of ,vhich re
solves the problem in a satisfactory manner. First, he could accede to 
his client's ,vishes and allo,v him to be convicted of first degree n1urder, 
which n1ay be the legal equivalent of allo,ving him to comn1it suicide. 
The judicial sche1ne not only permits this result, but to the extent that 
it gives the po,ver of decision to the accused, it compels it.70 To counsel 
in this situation, such a result is morally untenable. 

Secondly, counsel could inform the court or the prusecutor of his 
client's mental condition, in the hope that one of them ,vill raise the 
insanity defense. To bring such matters directly before the court or 
prosecutor is clearlr in disregard of his client's wishes and n1ay be vio
lative of the attorney,s ethical duty to preserve the confidences of his 
client.71 Counsel could accomplish the same result by requesting the 
court to order a mental examination, kno,ving th::it the examination ,vill 
uncover not necessarily incompetence, but evidence of a debilitating 
mcnt:il illess.n I-lowcvcr, such conduct by defense counsel still disre-

------- - -
70 Cf. O fkirne v. O verholser, 287 F.2d 1 n, 135 (D.C Cir. 1960). 
71 AB \ CooE, supra note 29. Canon 4. 
72 See Halleck, The /nrnnity Defense in the District of Col11111bia-A Legal Lorelei, 

49 GEO. L.J. 294, 313-20 (19t:0). 
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gards his client's wishes and may be equally violative of counsel's duty 
to preserve confidences. 

Thirdly, counsel might conclude that his client's ,vishcs arc so irra
tional-possibly suicidal-that the client is not con1petent to niakc deci
sions. It can be argued that a person ,vho cannot or ,vill not accept the 
advice of his counsel as to certain critical issues in the proceedings is 
incapable of rationally consulting ,vith counsel ,vithin the n1eaning of the 
incompetency doctrine.73 Accordingly, counsel in such a situation n1ight 
move for a mental observation and argue for a finding of incor11petency 
on the theory that his client's refusal to f ollo\v his advice is so irrational 
as to render him incompetent. This approach is unsatisfactory for nvo 
reasons: first, it subordinates the desires of the client to ,vhat n1ay ,vell 
be the subjective judgment of his counsel and the court as t0 ,vhecher 
those desires are rational; secondly, such action merely postpones mat
ters-if the client is found incon1petent he will be con1nutted to the 
maximum security vvard of the hospital until he is deemed cmnpetent, 
that is, until he "purges" hin1self of incon1petcncy by changing his n1ind. 

In summary, the law provides no acceptable solution to the problen1 
of who decides to raise the insanity defense. Defense attorneys ,vho 
con£ ront the problem do, of necessity, resolve the problem, but few are 
comfortable with their answers. 

Plea Bargaining 

In a case where the evidence ·weighs heavily against the def cndant, it 
may be in his best interest to negotiate a plea ,vith the prosecutors. If 
defendant's insanity ,vould have been an issue had the case gone to trial, 
counsel may enlist the potential defense as a bargaining device in order 

73 See United States v. Ferenck, Crim. No. 66-359 (D.D.C., Oct. 16, 1966) (un
published opinion, Bryant, J.). See also People v. l\1erkouris, 46 Cal.2d 540, 297 
P.2d 999 (1956) (en bane). At the trial of the lower court, the defendant was con
victed of murder in the .first part of a bifurcated trial. Follo"ving the return of the 
jury's verdict, defense counsel announced that he was ready to proceed with an 
insanity defense, but stated that his client wished to withdraw his previous plea of 
insanity. When interrogated by the court, the defendant explained: 

vVell, no, to me that [ the plea of not guilty by reason of insanity] still 
carries an implication of guilty, and I see no reason why I should give such 
an implication. As I said before, I did not commit these crimes and I don't 
care for that implication to go into the record. If those people (the jury) 
want to convict me of crimes I did not commit, that's their business .... 

Id. at 552, 297 P.2d at 1007. The court then allowed the defendant to withdraw 
his plea of not guilty by reason of insanity over "the implied objection of his counsel." 
The Supreme Court of California reversed, holding that the trial court had abused its 
discretion. The rationale for this decision appears to be that the defendant was not 
competent to make such a decision. 
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to obtain an advantageous plea disposition.74 SeYeral problems are pre
sented in plea bargaining. 

First, c,tn counsel cthic:1lly all<)\V a guilty plea to be entered by a 
client ,vho is not crirninally rcsponsiulc? Although the judicial schen1e 
rejects the concept of puni~hment \\ here there is no blame, it also lca,·es 
to the ~iccused rhe choice of whether to rely on the defense. If the ac
cused has the right to reject the defense in favor of a defense on the 
merits, can he not \vaive it for purposes of a guilty plea? 1u 

Second! y, even if his client can waive the defense, must counsel, in 
proffering a guilty plea on behalf of a mentally ill client, disclose to the 
court the possible insanity defense? Given the premise that it is inap
propriate to punish ,vhere there is no blame, and in vie,v of the court's 
po,ver-and, possibly, duty-to raise the issue over the defendant's objec
tion in certain cases, the court has a particular interest in the 1nental 
condition of the accused. Yet to disclose the existence of an unwanted 
insanity defense would not only violate the attorney-client relationship, 
but it might deter the court from accepting the guilty plea. 

These problems are compounded \Vhen it becomes desirable to dis
close the information at the time of sentencing, either in mitigation of 
punishment or in an effort to persuade the court to recommend commit
ment to a mental insritution.76 Some judges ,vould doubtlessly look 
askance at an attorney who failed to mention a possible insanity defense 
at the time of entering the plea, and who then attempted to introduce 
the issue of mental illness at the tin1e of sentencing. Some judges might 
even vacate the plea. Accordingly, counsel who made no mention of 
his client's illness when he entered the plea may be inhibited, for per
sonal and strategic reasons, from mentioning it ,it sentencing. 

74 The threat of an insanity defense is a potent weapon in plea bargaining negotiation 
for it carries with it the threat of a lengthy and expensive trial involving a great 
deal of time and preparation by the prosecutor and government doctors. 

76 If, under the Alford doctrine, supra note 62, the accused may forego a defense of 
innocence, it would seem that he may waive any other affirmative defense, including 
insanity. See Carter v. United States, 283 F.2d 200 (D.C. Cir. 1960). See also Over
holser v. Lynch. 288 F.2d 388, 395 (D.C. Cir. 1961) (Fahy, J., dissenting), rev'd 
on other grounds, 369 U.S. 705 (1962). 

76 \Vhere the accused is mentally ill at the time of sentencing, D.C. CoDE ANN. 

S 24-30l(a) (1967), as amended, D.C. CooE ANN. § 24-301(a) (Supp. IV, 1971), or 
becomes mentally ill while serving his sentence, D.C. CODE ANN. § 24-302 (1967), 
he may he transferred to a hospital. See Matthews v. Hardy, 420 F.2d 607, 609, 612 
(D.C. Cir. 1969), cert. denied, 397 U.S. 1010 (1970), where the Court of Appeals 
construed ~ 24-302 to require a judicial hearing before a person could be involuntarily 
transferred to St. flizabcths, even though the statute appeared to allow transfer 
merely upon the hclief of the Director of the Department of Corrections, and the 
concurrence of the psychiatrist ro \.\ horn the case was referred by the Director, that 
the prisoner was mentally ill. 
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Negotiating for an Uncontested Insanity Defense 

If counsel and his client decide to rely affirmatively on the insanity 
defense, counsel will usually approach the prosecutor in an effon to 
persuade him not to contest the issue of insanity. Given the failures of 
the adversary system in insanity trials, especially where the offense 
charged is serious, the uncontested insanity defense may be the only way 
to achieve the just result contemplated by the judicial scheme; accord
ingly, defense counsel may find it necessary to go begging. Even in 
cases where the prosecutor kno,vs that the accused ,vas not criminally 
responsible, the price for an uncontested insanity defense may be a high 
one. The problem then facing counsel is how much he may legitimately 
pay. 

For example, the prosecutor may seek an agreement by the defense to 
stipulate to the government's case on the n1erits. YVhere the accused has 
knovvledge of and admits to the crime, the denrnnd for stipulation pre
sents little problem. But if the accused is unwilling or unable to remem
ber the incident, or if he denies con1plicity, stipulation beco1nes im
possible. i\1oreover, inasmuch as the stipulation relates to guilt, the 
court is required to interrogate the accused to insure that he knowingly 
and intelligently admits the stipulated facts.77 Therefore, even if the 
accused wishes to for ego a defense on the merits in order to obtain treat
ment, he cannot do so unless he remembers the incident or is willing 
to lie.78 

Where stipulations cannot be given, counsel may find it necessary 
to agree, either with or "\Vithout the knowledge and consent of his client, 
that he will not vigorously contest the government's case on the merits. 
His willingness to do so will depend in part on his own evaluation of 
the strength of the government's case. \Vhere counsel does agree to 
"make it easy for the prosecutor," 79 he gives up his role as advocate to 
compensate for his client's inability or un"\villingness to enter into a stip
ulation. Although a transcript of the proceeding may indicate that a 
full trial on the merits occurred ( to protect the record), counsel for 

77 United Scates v. Brown, 428 F.2d 1100, 1103-04 (D .C. Cir. 1970) (per curiam) 
(holding that where Rule 11, Federal Rules of Crirninal Procedure, is inappHcable 
because the defendant merely stipulated commission of the acts charged while raising 
the insanity defense, the trial judge must nevertheless interrogate the defendant per
sonally before finding a voluntary and understanding stipulation). 

78 Prior to the Alford doctrine, supra note 62, it was not uncommon for defendants 
to fabricate their guilt in order to take advantage of an irresistible plea off er. Such 
"sophistication" may not be present, however, where the defendant is suffering from 
a mental illness. 

79 In this situation, it is not uncommon for defense counsel to accommodate the 
prosecutor in other ways such as locating government witnesses. 
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both sides, and in some cases the court, 'Will kno\v that the triaJ ,vas a 
shan1. 

Cnmn1itn1ent itself may l>ecomc a mere pawn in the bargaining proc
ess. \ \'here the prosecutor is concerned prinrnrily with securing a 
length! confinement, he m:.1y seek assurances that if the accused is ad
judged NC1I, he will be confined to a hospital and will not be released 
in the near future. l~o obtain such assurances, particularly where the 
government doctors express doubts about th~ outcome of a release hear
ing/0 the prosecutor may seek a wai,·er of the hearing, or an immediate 
hearing on the defendant's present n1cntal condition ,vhich, as a practical 
1n:1tter, n1ay be the equi,·alent of a ,vaiver.61 

The plea bargaining demands of the prosecutor are somerin1~s ex
tremely onerous; given the stakes involved, ho"vever, defense counsel 
n1ay feel compelled to pay a price which, in terms of both the rights of 
his client and his o,vn professional ethics, is unconscionably high. 

CONCLUSION 

As presently structured, the la\v of insanity in the District of Colun1-
bia usually yields a result which is neither fair to the accused nor con
sistent '-Vith its O"\vn goals. Defense counsel is often forced to choose 
benveen achieving a just result and "\vorlcing ·within the systc1n-seldom 
is he able to do both. i\loreover, where the just result contemplated 
by the system is inconsistent with the wishes of the accused, counsel may 
be uncertain as to ,vhat end he is seeking. 

In large measure counsel's difficulties merely reflect failures elsewhere 
in the system and his problems could be considerably alleviated by con
forming the la,v in practice to the hnv in theory. l\ilany of his problen1s, 
for exan1ple, ·would be simplified by the provision of realistic and ade
quate treatment-thus giving substance to the alternatives of "punish
ment and ((treatment." In addition, many problems ,vould be avoided if 
the ad\·ersary system could be relied upon to determine accurately the 
presence or absence of mental illness. Reform in this area n1ight be 
accomplished by the use of independent diagnostic services to provide 
truly unbiased expert testimony; additionally, the prob]e1ns associated 

so D.C. CooE A?--"N. § 2+-30l(d) (Supp. N, 1971). See notes 15 and 16 supra. 
81 Although not logically inconsistent, a doctor may find it difficult to testify, on 

the one hand, that the accu,ed committed the alleged criminal acts as a product of a 
mental illness which "substantially impaired his behavior controls" while on the 
other hand rcstif) ing that he is not presently dangerous to himself or others. This 
apparent conflict is minimized where the alleged crime was committed many months 
or even years prior to trial, the time lapse thus allowing the defendant ample time 
to recover from his mental illness. 
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with the attitudes of jurors could be mitigated by giving the accused the 
right to a non-jury trial in an insanity case; finally, problems srcn11ning 
from the conduct of the prosecutor could be alleviated by a clear dcfini
~io? of ~is role as ,.vell as by judicial supen ision of the bargaining process 
1n msan1ty cases. 

But even if the system were conformed in practice to its theoretical 
ideal, the difficulties ,vould not be eliminated. Counsel ,vould still be 
confronted with situations in which the desires of his client ,vere in
compatible with the dictates of the scheme. The proper role of defense 
counsel in this situation has never been defined-is he an advocate for his 
client's desires or is he the legal guardian of his client's interests? It is 
beyond the scope of this article to suggest a solution to this complex 
issue. Such a problem is more properly the subject of an in-depth study 
by law reform and other policy-making bodies, such as the ABA 
Project on Minimum Standards for Criminal Justice, which have at
tempted in the past to define the lawyer's proper role in other areas of 
the criminal law. 





RAISING THE INSANITY DEFENSE: 
THE PRACTICAL SIDE 

GEORGE SHADOAN. 

IN'fRODUCTION 

Whatever the legal test of insanity adopted by a particular jurisdic
cion, 1 an insanity plea usually ranks among the least popular and least 
promising of the defenses available to a crirninal defendant. Nonetheless, 
counsel should give serious consideration to raising the defense in every, 
criminal case he conducts. He should undertake, at a minimum, a care-

• B.S., 1958, LL.B., 1960, University of Kentucky; LL.;\1., 1961, Gcorgecown Univer
sity Law Center; Adjunct Professor of Law, 1963-66, Georgeto,,·n University Law 
Center; Editor and Ca-author, LAW AND TAcncs IN FEDERAL CRIMINAL CASES (1964); 
Member of the Council of the Section of Criminal Law. i'\1ember of the Bars of the Dis
trict of Columbia, Maryland, and Kentucky. 

The author wishes to thank Nancy Chasen and Kenneth \V. \Veinstein for their as
sistance in preparing and writing this article. 

1 The basic tests are as follows: 
M'Naghten: 

[A]t the time of the committing of the act, the party accused was labouring 
under such a defect of reason, from disease of the mind, as to not know 
the nature and quality of the act he was doing; or, if he did know it, that 
he did not know he was doing what was wrong. 

\1'Naghten's Case, 10 0 . & F. 208, 210-11, 8 Eng. Rep. 718, 729 (1843). 
ALI: 

A person is not responsible for criminal conduct if at the time of such 
conduct as a result of mental disease or defect he lacks substantial capacity 
either to appreciate the criminality (wrongfulness) of his conduct or to 
conform his conduct to the requirements of law . 

. . . [T]he terms "mental disease or defect" do not include an abnormality 
manifested only by repeated criminal or otherwise antisocial conduct. 

ALI MODEL PENAL CoDE §4.01 ( Official Draft, 1962). 
Durham: "An accused is not criminally responsible if his unlawful act was the 

product of mental disease or mental defect." Durham v. United States, 214 F.2d 862, 
874-75, (D.C. Cir. 1954). 

Irresistible Impulse: 
[T]hough conscious of [the nature of the act he is committing] and able 
to distinguish between right and wrong and know that the act is wrong, 
yet his will, by which I mean the governing power of his mind, has been 
otherwise so completely destroyed that his actions are not subject to ic, 
but are beyond his control. 

Davis v. United States, 165 U.S. 373, 378 (1897). 
Diminished Capacity: \Vhether the defendant was suffering from some abnormal 

mental or physical condition, however caused, which prevented him from forming 
the specific intent or mental state essential to constitute the crime or degree of crime 
with which he is charged. People v. Noah, 12 Cal. App. 3d 1138, 1147, 91 Cal. Rptr. 244, 
249 (1970); People v. \Veils, 33 Cal. 2d 330, 350, 202 P.2d 53, 66 (1949). 
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ful analysis of his client's behavior and background, of the prevailing 
insanity cc r,2 of rhe fc~1sibiliry nf a successful chJllcngc to it3 ::ind of the 
defenses on the 111crirs which mav be ~n·aiL1blc . .,. 

2 \Vith the excepcion of ch...: Fir:-.t Circuit and the Dic;cricc of Columbia Circuit, all 
United Stares Circuit Courcs of Appeal have adopted the .-\Ll test: United Scares v. 
Herrington, ·HO F.2d 1041 (8th Cir. 1971); \\'adc v. United States, 426 F.2d 6+ (9th Cir, 
1970) (!'>ubstirures "wrongfulne!'>s" for "criminality" and rejects second paragraph); 
Blake v. United States, 407 F.2J 908 (5rh Cir. 1969) (en bane) (substitutes "wrongful
ness" for "criminalirv"); Uniced Scates v. Chandler 393 F.2d 920 (4th Cir. 1968) (en 

, ' 
bane); United States v. Smith, 404 F.2d 720 (6th Cir. 1968) (rejects second paragraph 
rc.:hring cu repeated criminality); United States v. Shapiro, 383 F.2d 680 (7th Cir. 1967) 
(en bane) (substitutes "wrongfulness" for "criminality"); United States v. Freeman, 357 
F.2d 606 (2d Cir. 1966) (substiruting "wrongfulness" for "criminality"); \Vion v. 
Unitell Scates, 325 F.:2d 420 (10th Cir. 1963) (en bane), cert. de-nieJ, 377 U.S. 946 (1964) 
(second paragraph not included, alrhough not specifically rejected; substitutes "wrong
fulness'' for "crimin:ility"); United States v. Currens, 290 F.2d 751 (3d Cir. 1961) 
(eliminates phrase '\·icher to appreciate the criminality of his conduct or," and adds 
to th~· phrase "requirements of law" the words "".,·hich he is alleged to have violated"). 

The First Circuit has not adopted a new insanity test since it applied the At'Nag!,te11 
Rule i'1 Beltran v. lJnited St:ites, 302 F.2d 48 (1st Cir. 1962). The court ex
pressed irs turn illingness to pass on a new test on the bare faces of that case. Id. at 
52-5 3. In 1970, the Ninth Circuit stated: "Our research of reported deci-;ions dis
closes no subsequent opinions on insanity tests by any federal court in the First Circuit." 
\VaJe ,·. United States, 426 F.2d 64, 65 n.l (9th Cir. 1970). The District of Columbia 
Circuit has adopted the Durham-McDonald test. Durham v. United States, 214 F.2d 
862 (D.C. Cir. 1954); McDonald v. United States, 312 F.2d 847 (D.C. Cir. 1957). 
l Iowcver, it has chosen co reexamine its use of this test in a case now pending, Brawner 
v. lnited States, CiYil No. 22714 (D.D.C. filed Feb. 6, 1969). See also in this 
Svmpn~ium, Gray, Tbe Insanity Defeme: Historical Development and Contemporary 
Re!c-rsince. 

The rests have been adopted by the several states as follows: Af'Nagbten: Lokos v. 
State, 278 Ala. 586, 179 So. 2d 714 (1965); Chase v. State, 369 P.1d 997 (Alaska 1962); 
Seate v. Shaw, 106 Ariz. 103, 471 P.2d 715 (1970); Stanley v. State, 454 S.\V.2d 72 
(Ark 1970); People v. \Velis. 33 C:11. 2d 330, 202 P.2d 53 (1949) (plus diminished re
sponsibility tec;t); Early v, People, 142 Colo. 462, 352 P.2d 112 (1960); State v. Vemnard, 
159 Conn. 385. 270 A.2d 837 (1970); J\Tills v. State, 256 A.2d 752 (Dei. 1969); Grissom 
v, State, 237 So. 2d 57 (Fla. l 970); Stare v. Moeller, 50 Hawaii 110, 433 P.2d 136 
(1967); State v. Carstens, 182 N,\V.2d 119 (Iowa 1970); State v. Coltharp, 199 Kan. 
598, 433 P.2d 418 (1967); State v. Jenkins, 230 La. 256, 107 So. 2d 632 (1958); Dunn v. 
State, 226 i\ld. 463, 17+ A.2d 185 (1961 ); People v. J\Tartin, 28 7\1ich. App. 633, 184 
N.\V.2d 744 (1970); Seate v. Finn, 257 /\1inn. 138, 100 ~.-,V.2<l 508 (1960); I\Toore v. 
State, ~~7 So. 2d 844 (1\tiss. 1970); State v. Noble, 142 Mont. 284, 384 P.2d 504 (1963) 
(plus irr ... ,,1c;~jblc impulse test); State v. :---:Pwsnm, 183 Neh. 7SO, 164 N.\V.2d 211 
(1969h \Villiams v. State, 85 Nev. 169, 451 P.2d 848 (1969); State v. Trnntino, 44 
N.J. 358. 209 A.2d 117 (1965); State v. Jones, 278 N.C. 259, 179 S.E.2d 433 (1971); 
State v. Thron<l on. 49 N.D. 348, 191 N.W. 628 (1922); State v. \Vjlc;on, 26 Ohio 
App. 2d 23, 2()8 ~.E.2ci 814 (1971); French v. State, 416 P.2d 171 (Okl:i. C.:rim. 1966); 
State v. Gilmore, 242 Ore. 461, 410 P.2ci 240 (1966); Commnnwcalrh v. Righrnour, 435 
Pa. 104. 253 \.2d t;44 f19t;9); State v. \\'irr2"in, 256 A 2rl 219 (RT. 1969); State v. 
Allen, 231 S.C. 391, 98 S.E.2d 826 (1957); State v. Violett, 79 SD. 292, 111 N.\V.2d 
598 (l?fil): Sp1irlock v. Srnte, 212 Tenn. 132, 368 S.\V.2d 299 (1963); State v. Poulson, 
14 Ut:1h 2d 213. 381 P.2d 93 (1903) (plt1, irrc:-.i~tible impulc;c test); Thompcon v. Com-
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Where a defense of insanity holds promise, defense counsel n1ust pro
ceed with full avvareness of the problen1s he ,vill conf rant and of the 
techniques which are fundamental to the preparation and successful 
presentation of his client's case. Although this article ,vill focus on these 
practical aspects of raising and presenting an insanity defense, it is not 
intended to provide an cxhaustiYe analysis of the subject.4 The purpose 
here is to call to the attention of attorneys \vho face this challenge on 
a less than regular basis the major factors vvhich must be considered in 
deciding vvhether to raise the defense, and to revie,v the techniques 
which are essential to its effective presentation. 

PRELI1\1INARY CONSIDERATIONS 

A primary factor in deciding whether to raise the insanity defense 
must be a recognition of the fact that juries do not, as a general rule, 
monwealth, 193 Va. 704, 70 S.E.2d 28+ (1952); Seate v. Rato\:v, 4 ,vash. App. 321, 481 
P.2d 20 (1971); State v. Flint, 142 W. Va. 509, 96 S.E.2d 677 (1957); State v. Brown, 

60 Wyo. 379, 151 P.2d 950 (1944). 
ALI· State v. vVhite, 93 Idaho 153, 456 P.2d 797 (1969); People v. i\lcBride, 264 

N.E.2d 446 (Ill. App. 1970); Hill v. State, 251 N.E.2d 429 (Ind. 1969); Terry v. Com
monwealth, 371 S.W.2d 862 (Ky. 1963 ) ; Commonwealth v. i\lcIJoul, 352 J\1ass. 544. 
226 N.E.2d 556 (1967); i\1o. ANN. STAT. § 552.030 (Supp. 1965) (the Missouri 
courts have reacted conservatively: see 35 l\1o. L. REv. 516 [ 1970]); People v. Adame;, 
26 N .Y.2d 129, 257 N.E.2d 610, 309 N.Y.S.2d 145 (1970); VT. STAT. A~~- tit. 13, § 4801 
(1959) (substituting ''adequate capacity"); State v. Esser, 16 \Vis. 2d 567, 115 N.\V.2d 

505 (1962). 
Durbmn: l\1E. REv. STAT. ANN. tit. 15, § 102 (1963); State v. Jones, 50 N.H. 369 

(1871); State v. \Yhite, 58 N.i\I. 324, 270 P.2d 727 (1954) (modifies Durbmn). 
a For a discussion of the strengths and weaknesses of the various tests see \Va<le v. 

United States, 426 F.2d 64 (9th Cir. 1970); Vol. 1, The YVorking Papers of the National 
Commission on Reform of Federal Criminal Laws, "Consultant's Report on Criminal 
Responsibility-i\knral Illness": Section 503, at 220-59; I-I. GorLETT, Tm:. 1:.-.s<\NITY DE
FENSE IN CRIMINAL TRIALS (1965); H. \VEIHOFEN, ME:--TAL DISORDER AS A CR1Ml1'AL 
DEFENSE (1954); Belli, Did }.f'Nagbten Need a Psychiatrist, a Lawyer, or a Definition?, 
11 l\!Eo. Sci. & L. 25 (1971); Boileau, JV/Jen Defendant's Sa11it)1 is a11 Issue, 41 Wis. B. 
BuLL. 21 (April 1968); Brady, Abolish Tbe lns.rnity Defens-.?-No!, 8 HousTON L. REv. 
629 (1971); Cooper, Towards a Rational Doctrine of Cri,11i11al Responsibility, 59 
J. CRIM. L. 338 (1968); Dershowirz, Psycbiatry in the Legal Process: A Knife that Cuts 
Both 1Vays, 51 JUDICATURE 370 (1968); Livermore & l\leehl, Virtues of i\1' aghten, 
51 i\h:-TN. L. REv. 789 (1967); Platt, Choosing a Test for Criminal Responsibility, 
5 W1LLA::\IETTE L.J. 553 (1969); Snouffer, A1yt/J of ~1'Naghten, 50 ORF. L. REv. 41 
(1970); Szasz, The Insanity Plea and the Insanity Verdict, 40 TE1'1P. L.Q. 271 (1967)~ 
Note, Tbe Legal Standard for Determining Criminal Insanity: A Need for Reform, 
20 DRAKE L. RE.v. 353 (1971); Comment, Criminal L1w: lllrnnity Defeme-Abolition of 
M'Naghten Rule, 7 loAHo L. REv. 125 (1970); Note, Criminal Law Defeme of Insanity 
in Massacbusctts, 2 PoRTIA L.J. 170 (1966); ?\ote, Tbe Defense of Imanity in Soutb 
Dakota, 15 S.D. L. Rr:v. 126 (1970); Comment, The Imanity Defense Under tbe ,Hicl.1i
gcm Revised Criminal Code, 14 \VAY~E L. REV. 863 (1968). 

4 For a more detailed examination of the practical considerations raised in this article 
see G. SHADOAN, LAW AND TACTICS IN FEDERAL CRnnxAL CASES 243- 316 (1968, Supp. 

1969). 
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respond fa\·orably to it.6 1\ lost iurors subscribe to the vie,v prevalent 
in our society chat 11n individual should be held accountable for ,vhat 
he does. Only ,virh relucrnncc ,vill they shield an off ender from punish
rrH.:nt for an admitted off cnsc on the basis of some ephen1eral psycho-
I . l "d' <l " ogica 1sur er. 

\ Vhcre the offense charged is as relatively n1inor or non-aggressive 
as most ,vhice collar crimes, jurors may have difficulty attributing a 
defendant's actions to rnental illness, or they may simply refuse to do 
so. On the other hand, ,vhere a serious felony or capital crirne is in
vol \·ed, they may fear that a finding of insanity ,vill result in the release 
of a dangerous person into the community. Understandably, they ,vill 
hesitate to bear that responsibility.0 Prudent defense attorneys should, 
[hcrefore, expect that the prosecution will raise arguments appealing 
to these predilections and that the court, ,vhich may hold the same views, 
,vill sustain the prosecutor's approach with favorable rulings.7 

The defense attorney must also consider the very real possibility that 
his client's interests might better be served by a conviction rather than 
an acquittal by reason of insanity.8 In some jurisdictions, a defendant 

0 See H. KAL.VEN, THE AMERICAN JURY 482-86 (1966); R. StMON, THE JuRY AND THE 

DEFENSE OF !~SANITY 90-96 (1967). 
6 In the majority of jurisdictions the jury is left to speculate about the subsequent 

handling of a defendant found not guilty by reason of insanity since instructions or 
arguments to the jury explaining such post-acquittal procedures are not allowed. Note, 
Cri-rninal Procedure-Defendant's Right to Jury Instructions on Consequences of Ver diet 
of Not Guilty By Reason of Insanity, 16 WAYNE L. REv. 1197 (1970). In State v. 
Garrett, 391 S.vV.2d 235, 242 (Mo. 1965), such a requested instruction was denied be
cause it "would divert the jury from the real merits of the insanity issue by introduc
tion of chis extraneous consideration, which actually is nothing less than an invitation 
for the jury to find the defendant mentally irresponsible because he would then be 
confined anyway.'' And as one commentator has noted: 

Federal practice permits a defendant to plead either guilty or not guilty. 
The issue of insanity is merely a defense to be raised following the plea 
of not guilty. As a result, the verdict does not reflect whether an acquittal 
was due co innocence or insanity. 

Tydings, A Federal Verdict of Not Guilty by Reason of Insanity and a Subsequent 
Conmrimzem Procedure, 27 1\fo. L. REv. 131 (1967). 

7 Prosecutors of ten attempt to discredit the veracity or reputation of the defense 
psychiatrist. See note 54 infra. 

8 Discussing the ana~ogous situation of civil commionent of alcoholics, the Supreme 
Court said: 

One virtue of the criminal process is, at least, that the duration of penal 
incarceration typically has some outside statutory limit; this is universally 
true in the case of petty offenses, such as public drunkenness, where jail 
terms are quite short on the whole. 'Therapeutic civil commitment' lacks 
this feature; one is typically committed until one is 'cured.' Thus, to do 
otherwise than affinn might subject indigent alcoholics to the risk that 
they may be locked up for an indefinite period of time under the same 



1972] RAISING THE INSA~ITY DEFENSE 537 

who is acquitted of a relatively minor offense on a plea of insanity may 
be confined, with a conspicuous lack of due process, under n1:1xi1num 
security in a mental institution for a period longer than he could have 
been imprisoned f ollo,ving conviction.9 l\Ioreover, the trc:.1tn1ent he 

comlitions as before, with no more hope than before of recei\'ing eff ecti\'e 
trcam1ent and no prospect of periodic 'freedom.' 

Powell v. Texas, 392 U.S. 514, 529 (1968) (Marshall, J.) 
9 ln several states, the District of Columbia, and the Vir~n Islands, the defendant is 

mandatorily committed to a mental institution for an indefinite period if acquitted on 
grounds of insanity. ARK. STAT. ANN. § 59-242 (Supp. 1969), (when judge has "prob
able cause" to believe that insanity continues); CoLo. REv. STAT. A-..;-....•. § 39-8-4{2) (a) 
(Supp. 1969); DEL. CoDE A~~- rit.11, § 4702{a) (1971); D.C. CooE A~N. § 24-30J{d)(l) 
(Supp. IV, 1971); GA. CoDE ANN. § 27-1503 (1953); H,nVATI R.Fv. STAT. tit. 37, § 711-94 
(1968); KAN. STAT. ANN. § 62-1532 (Supp. 1968); ~fa. Rev. S1AT. A~~- tit. 15, § 103 
(1964); MASS. GEN. LAWS ch. 123, § 101 (1969) (murder and manslaughter only)~ 
MICH. STAT. ANN. § 767 .27b {1968); MoYr. REv. CooES ANN. § 95-508 (a) (I 969); N~:s. 
RE.v. STAT. § 29-2203 (1943) (1963); N.Y. CODE CRIM. PRoc. § 454(1) (McKinney 
Supp. 1971); Omo REv. CoDE ANN. § 29-l5.39 (Page 1954); V .I. CODE tit. 5, \ 3637 
(1967); VA. CooE ANN.§ 19.1-239(1) (Supp. 1966) . 

Tennessee has no special provision for committing those acquitted of insanity; 
Arizona, Louisiana, and vVyoming require the state to follow the general civil com
mitment procedures when dealing with a person found not guilty by reason of in
sanity. ARIZ. REv. STAT. ANN. § 36-501 to 510 (1956); LA. REv. STAT. ANN. § 28.59 
{1969); \ VYo. STAT. ANN. § 7-242 (1959). 

Commitment at the trial judge's discretion is provided for by CoNN. GEN. STAT. ANN. 
§ 54-37 (Supp. 1971); PA. STAT. ANN. tit. 19, § 1351 (1%4); and S.C. CODE ANN. 
§ 32-969 (Supp. 1967). If the judge finds that insanity continues, mandatory commit
ment is required by ALA. CooE tit. 15, § 429 (1959); CAL. PE~AL CooE § 1026 (West 
1970) (unless judge determines that defendant has "fully recovered"); b."D. ANN. STAT. 
§ 9-1704(a) (Supp. 1970) (or if recurrence is "highly probable"). If the judge finds 
that insanity continues, discretionary commioncnt is provided for by \ V.VA. CODE ANN. 
§ 62-3-9 (1966). 

Mandatory commionent is required if the judge finds release dangerous to the public 
safety in ALASKA STAT. § 12.45 .090 (1962); N.C. GEN. STAT. § 122-84 (1964); and ORE. 
REv. STAT.§ 136.730 (1969). 

Discretionary commitment if the judge finds relea£e dangerous to the public is pro
vided by FLA. STAT. ANN. § 919.11 (1944); lowA CooE ANN. § 785.18 (1966); N.H. 
Rev. STAT. ANN.§ 607.3 (Supp. 1970); .D. CENT. CoDE § 12-05-03 (1960); R.I. GEN. 
LA\VS ANN. § 26-4-7 (1968) (governor may commit on judge's report); S.D. CooE 
§ 34.3672 (Supp. 1960); and VT. STAT. ANN. tit. 13, § 4805 (1958) . 

If there is a like finding by the trial jury that release would be dangerous to the 
public, commitment is required in ILL. ANN. STAT. ch. 38, § 118-2 (a) (Supp. 1972), 
Miss. CooE ANN. tit. 11, § 2575 (1956); N.J. STAT. ANN. § 2A: 163-3 (1953); OKLA. STAT. 
ANN. art. 46.02, § 2 (d) (1) (Supp. 1967); and \\' .\SH. R.Ev. CooE A:--.~·. § 10.76.040 
(1961) . 

. Mandatory commitment is called for if there is a like finding by a second jury called 
at the discretion of the trial judge in IDAHO CoDE ANN. § 19-2320 (1948); KY. R. CRIM. 
PRoc. 9.90 (2) (1963); and P.R. LAWS ANN. tit. 34, § 823 (1956). 

The constitutionality of mandatory commitment was challenged in Bolton v. Harris, 
395 F.2d 642 (D.C. Cir. I 968). The court read the procedural safeguards of the civil 
commitment statute into the criminal code and held that mandacorv commirment is 
permissible for purposes of examination, but that retention in an insti tution beyond a 



recci\ e nm y be no better than th~1t a, aibblc ,virhin the penal systen1.10 

[c is cruci.il, therefore, that defense: counsel acquaint hirnsclf not only 
\\ ith the post-.1equittal procedure in his jurisdictiqn, but also "·ith the 
qualir_v of a, ailablc tre.1crnenr. 

l3ifurrL1tio11 a11d Other Procedural ])evices. A fe"· procedural 
Cl nsidcr.trions must also be rakt:n into account in raising the insanity 
dcf1.:nsc. Onl.'. important problem is the effect ,vhich an insanity plea 
will h:.ive on the succes~ of other defenses presented at trial. \\There a 
defendant must argue his insanity defense in the san1e proceeding in 
which his defcn~c on the n1crits is considered, each may su ffcr fron1 the 
joint presentarion. 11 

\ \There other defenses arc available, the insanity 
defense n1ay only sen·e to confuse the jury. It is difficult to persuade 
a jury to acquit ,virh the somewhat convoluted argument that the de
fendant did not commit the offense, but that if he did do it, it was be
cause he ,v.1s insane. Thus, presenting evidence to sho,v insanity may 
result, instC:ad, in conYincing the jury that the defendant actually com
mitted the offense. 

reasonable observation period required a determination of insanity, with the burden of 
proof on the government in a hearing similar co civil comrnim1ent proceedings. Td. at 
653. See ~ote, Comrnitmrmt Following Acquittal By Reason of Insanity and the Equal 
Protection of the Laws, 116 U. PA. L. REv. 924 (1968). See also in this symposium, 
Drake, Enforcing the Right to Treatment: \Vyatt v. Stickney. 

10 Mental inscirutions for the criminally insane have been described as little more than 
penal holding compounds. S. RtJBIN, PsYCHlATRY AKD CRIMINAL LAW 41-42, (1965); 
T. Sz ,sz, LA w, LIBERTY A..'lD PsYCHlATRY 144 (1963); Goldstein & Katz, Dangerousness 
and Mental Illness: Some Observations on the Decision to Release Persons Acquitted 
by Reason of Insanity, 70 YALE L.J. 225, 226-27 (1960); Halleck, A Critique of Current 
Psychi.1tric Roles in tin Legal Process, 1966 Wis. L. REv. 379, 392 (1966). The 20-year 
institutionalization of an individual deemed mentally unfit to stand trial is chronicled in 
Rosenberg, Treatment Denied-The Case of Arnold H. A1armam, 57 Geo. L.J. 702 
(1969). See also Lewin, Disposition of tbe Irresponsible: Protection Fol!owing Conmzit-
1llt;;1lt1 66 \lrcn. L. REv. 721 (1968). 

For discussions of medical treatment within prisons see Sinclair v. Henderson, 435 
f.2d 125 (5th Cir. 1971); Hvde v. McGinnis, 429 F.2d 864 (2d Cir. 1970); "\Villis v. 
\Vhite, 310 F. Supp. 205 (E.D. La. 1970); Green v. State, 10 CrL. 2017 (Mo. Sup. Ct., 
Sept. 13. 1971); J. JOH',SO'.'., CRl\1E AROLi",O THE CLOCK ( 1969); L. LAFFIN, THE ANATOMY 
OF C.,PTIHTY (1968); B. ~ tcKEL\'EY, AMERICA'< PR1s0:--s (1968); ;'\ IcGec, Our Sick J c:ils, 
35 Frn. PRon. 3 ( ,\larch 1971); Hirshkop & Millemann, The Unco11stit111ionnlity of 
Priwn Life, 55 VA. L. REv. 795 (1969); Singer, Prison Conditions: An U11comtitutio11al 
RQ,rdblock to Reb.Jbilitation., 20 C,nrnuc U. L. REv. 365 (1971); Sneidrnan, Pris011ers 
and Medical Treatme'llt · Tbeir Rights and Remedies, 4 CRl'-I. L. Bt,-.1.L. 450 (1968); 
Note. Nebraska Jails: Cure or Cause? 4? NEn. L. REv. 71 (1969). 

11 The danger of reverberating prejudice arises when several defendant", dcfemc.s or 
offenses arc combined in a single proceeding. FED. R. CRIM. P. 14 permits a severance of 
defendants and/or ofTcnscs, or whatever other relief justice requires, where possible 
prejudice would attend the joinder of offc:nses and/or defendants. The intent of the rule 
suggests joindcr of defenses as a logical extension of the reverberating prejudice doctrine. 
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Counsel faced \Vith this dilemn1a may \Vish to move for a bifurcated 
trial. In the standard bifurcated arrangcn1ent, the jury dctennincs the 
issues of guilt and insanity in separate proceedings. If the initial inquiry 
into guilt fails to produce an acquittal, a second proceeding f ollo\VS in 
which the same jury or a ne\V one hears eYidencc on the issue of in
sanity.12 The 1nost i1nportant ad\·antagc of bifurcation is that neither 
the case on the merits nor the insanity defense ,vill be prejudiced by 
presentation with the other, and the defendant therefore ,vill not be 
forced to assert incunsistent positions in the san1e proctcding. J\lore
over, the right against self-incrin1ination is better protected in .1 bifur
cated trial,13 since self-inculpatory statcn1ents n1ade by the defendant to 
a psychiatrist will be admitted only in the insanity proceeding. :1fter the 
issue of guilt has been determined.14 

In son1c states, case precedent or statutes expressly authorize trial 
bifurcation.15 In other jurisdictions, no definite position has been taken. 

12 A two-stage proceeding is also used in some states where the crime charged is a 
capital offense. The jury considers the guilt of the accused in the first phase. Once 
guilt is determined, the jury considers the appropriate punishment. Six jurisdiccions 
provide for chis two-stage procedure: CAL. PENAL ConE § 190.1 ('Vest 1970); CoNN. 
GEN. STAT. REv. 53a-46 (Supp. 1967); GA. CooE AN...,. ~ 27-2534 (1953); N.Y. PE~AL 
LAW H 125.30, 125.35 (i\1cKinney 1967); PA. STAT. AN~. tit. 18, § 4701 (1963); TEX. Coo£ 
CruM. PRoc. ANN. art. 37 .07 (2) (b) (Supp. 1970). 

In Crampton v. Ohio, 402 U.S. 183 (1971), the Supreme Court held constitutional the 
use of a single proceeding in ,vhich both guilt and punishment are determined. The 
majority reasoned that the legal system is replete with situations requiring defendants 
to make difficult decisions. They held that the fifth amendment privilege is not offended 
when a defendant in a capital case must make a choice between testifying on the issue 
of punishment and risking damage to his case on the merits. Id. at 217. The dissent by 
l\Ir. Justice Douglas (i\lr. Justices Brennan and i\Iarshall concurring) pointed out that 
any attempt on the part of the accused to say why the death sentence should not be 
applied to him entails a surrender of his right a~ainst self-incrimination. l\Jr. Justice 
Douglas stressed that Crampton had the constitutional right to be heard on the issue 
of punishment as a matter of procedural due process; the defendant also had the pro
tection of the fifth amendment. To obtain the benefit of the former he would have 
had co sacrifice the latter, resulting in an intolerable "tension" benveen two constitu
tional rights. Id. at 238. 

In passing, Douglas also argued chat the unitary trial cannot be fair in the sense of 
procedural due process unless the issue of in.sanity is segregated and tried to a separate 
jury. Id. at H78. See also in this Symposium, Le felt, Pretrial Af ental Ex(l'mi11,1tion: Com
pelled Cooperation and tbe Fifth Amendment. 

13 State ex rel. La Follette v. Raskin, 34 \Vis. 2d 607, 623, 150 N.\V.2d 318, 326 
(1967). The \'\'isconsin court ordered bifurcation. recognizing that a fair trial prob!em 
would be created if the guilt and insanity issues "·ere cried concurrently where statC' 
law required the defendant upon entering an insanity plea to undergo a compulsory 
mental examination in which he might be forced to disclo;)e infom1ation otherwise 
protected by the fifth amendment. 

14 See also in this Symposium, Lefelt, Pretrial Af.ent,1/ Examinations: Compelled Co
aperation and the Fifth Amendment. 

15 See, e.g., Trujil!o v. People, 150 Colo. 235, 372 P.2d 86 (1962) ~ State \. Spence, 
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and counsel should urge that bifurcation is ,vi thin the discretion of the ..... 

court.16 Even in jurisdictions that have temporarily rejected this pro-
cedure, c< unscl should argue for bifurcation where it ,Yould be in the 
best intere~ts of his client to scp:1ratc the insanity defense f ron1 other 
defenses urged at trial.n .... 

In a fcder.11 court, counsel should base his argun1cnt for a bifurcated 
trial not only on case prcccdenr,1

:; bur also on the Federal Rules of Crin1-
i11..1l Proced,ue. rn Rule 14, ,vhich provides relief f ron1 injurious joinder 
of defendants or offenses, has been interpreted to authorize bifurcation 
at the court's discretion ,vhere prejudice might ensue from the presen
tation of the insanity and other defenses in a single proceeding.20 

But counsel should note that the standard bifurcation procedure, 
which lacks neither adherents nor recent approval,21 contains a significant 

2il ~.C. 23, 155 S.E.2J 802 (1967); State "· Hebard, 50 \Yis. 2d 408, 184 1 .\V.2d 156 
(1971). C.u.. Pm. Coo£ § 1026 (1970); CoLo. REv. STAT. Axr-.. § 39-8-3(1) (1963); 
TEX. CooE CR1~1. PROC. ANN. arr 46.02 § 1 (1966). 

16 Much case precedent exists co establish chat the basic conduct of the trial is to be 
left to the discretion of the trial judge. See, e.g., People v. Seastone, 3 Cal. App. 3d 60, 
82 Cal. Rptr. 907 (1969); Douglas v. State, 9 Md. App. 647, 267 A.2d 291 (1970); 
People v. \Vilson, 20 Mich. App. 410, 174 N.\V.2d 914 (1969); State v. Perry, 277 N.C. 
17+, 176 SE.2d 729 (1970); State v. Gann, 254 Ore. 549, 463 P.2d 570 (1969); State v. 
Lee, 255 S.C. 309, 178 S.E.2d 652 (1971); State v. Johnson, 77 Wash. 2d 423, 462 P.2d 
933 (1969). 

17 E.g., State v. Shaw, 106 Ariz. 103, 471 P.2d 715 (1970), cert. denied, 400 U.S. 
1009 (1971); People v. Speck, 41 Ill. 2d 177, 242 NE.2d 208 (1968); State v. Plaisance, 
252 La. 212, 210 So. 2d 323 (1968); Avey v. State, 9 Md. App. 227, 263 A.2d 609 
(1970); State v. Olson, 480 P.2d 822 (Mont. 1971); Commonwealth v. Novak, 395 Pa. 
199, 150 A.2d 102 (1959); State v. Olsen, 360 S.W.2d 398 (Tex. 1962). 

1~ See, e.g., United Scates v. Ashe, 427 F.2d 626 (D.C. Cir. 1970) (recognizing court's 
power to order bifurcated trial to avoid prejudice to the defendant); United States v. 
Carlson, 423 F.2d 431 (9th Cir. 1970) (whether bifurcated trial rec;uired depends 
on facts and circumstances of the case); United States v. Huff, 409 F.2d 1225 (5th 
Cir. 1969) ( recognizing the court's power to order bifurcation); Bell v. Patterson, 279 
F. Supp. 760 (D. Colo. 1968) (bifurcation held within coun's discretion). 

I.I F,o. R. CR1M. P. 14: Relief from Prejudicial Joinder. 
If ic appears that a defendant or the government is prejudiced by a joinder 
of offense or of defendants in an indictment or information or by such 
joindcr for trial together, the court may order an election or separate trials 
of courts, grant a severance of defendants or provide whatever ocher relief 
justice requires. 

Rt1Jc 57 ( b): Procedure not Otherwise Specified. 
If no procedure is specifically prescribed by rule, the court may proceed 
in any lawful manner not inconsistent with these rules or with any appli
cable starute. 

20 See, e.g., note l 8 supra. These cases stress the judge's discretion in ordering a 
bifurcation procedure when both a defense on the merits and an in.c;anity defense are 

pleaded. 
11 Stare v. Hebard, 50 \Vis. 2d 408, 184 N.W.2d 156 (1971). The court reasoned 

that if evidence of mental conclirion could be introduced at the guilt stage then this 
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drawback in that all evidence concerning the def cndant's mental con
dition at the time of the alleged cri1ne is inadrnissible as evidence during 
the guilt determination phase.22 Thus, a defendant charged ,vith a crin1e 
requiring proof of a specific intent may well object that he has been 
denied his right to due process and a fair trial because he ,vas not per
mitted to introduce evidence on an essential element of the charge at the 
stage when his guilt ,vas detcrmincd.23 

In making that argurnent, counsel can point to the modified form of 
bifurcation employed under California la,v "\\7hich avoids the due process 
and fair trial problems of the standard procedure as ,vell as the preju
dice inherent in a single proceeding. Evidence relating to the def cndant's 
mental condition is admissible during the guilt determination phase, but 
only to sho,v ,vhether he had the intent required for proof of the crin1e 
charged.24 Counsel should urge that even in the absence of such statu-

would result in the ~ame wimesses repeating the s2me testimony, first on the issue 
of guilt and then again on the issue of insanity. Id. at 421, 184 N.W.2d at 162. The 
single trial would avoid this repetition, but it would then result in the possibly in
criminating statements which the defendant made during the compulsory mental ex
amination being used against him in the single proceeding. The Wisconsin court noted, 
however, that this was not the proper case to re-examine the bifurcated procedrue 
since the defendant pleaded not guilty to the crime and did not off er any evidence 
as to his intent or lack of capacity to fonn intent. Id. at 417, 184 .W.2d at 161. 

22 State v . Shaw, 106 Ariz. 103, 471 P.2d 715 (1970) . The Arizona court held un
constitutional the state statute requiring two separate trials, the first on guilt and the 
second on the sanity of the defendant at the time of the crime. The court noted 
that the bifurcated trial as traditionally formulated requires that the jury consider 
evidence of guilt without hearing evidence on the defendant's mental condition or 
his ability to form the requisite specific intent for the crime charged. Id. at 109. 
Yet it entailed a denial of due process, the court reasoned, to pass upon the guilt or 
innocence of a defendant without admitting all of the available evidence to detennine 
whether he had the mental capacity to commit the crime. Id. at 112. 

23 See Louisell & Hazard, hzsanity as a Defense: Tbe Bifurcated Trial, 49 CALIF. L. 
REV. 805, 817 (1961); Comment, The Gradual Decay of the Bifurcated Trial System 
in California and the Emergence of "Partial Imnnity" 1966, 3 CALIF. \VEST. L. REv. 149, 
159 (1967). 

24 People v. Wells, 33 Cal. 2d 330, 202 P.2d 53 (1949) (en bane). In Wells, the 
California Supreme Court stated: 

As a general rule, on the not guilty plea, evidence, otherwise competent, 
tending to show that the defendant, who at this stage is conclusively pre
sumed sane, either did or did not, in committing the overt act, possess 
the specific essential mental state is admissible, but evidence tending to 
show legal sanity or legal insanity is not admissible. 

Id. at 350-51. 
The TVells case introduced to the California courts the doctrine of partial insanity, 

more commonly known as diminished capacity. The coun in People v. Hood, I Cal. 
3d 444, 462 P.2d 370, 82 Cal. Rptr. 618 (1969) (en bane) implied that an instruction 
on diminished capacity should not be given for a general intent crime. People v. 
Noah, 12 Cal. App. 3d 1138, 91 Cal. Rptr. 244 (1970), clarified this point: 

To apply the rule of diminished capacity to a general criminal intent would 
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tory authurizati m, the modified bifurcation procedure deserves judicial 
:ipproval such as that granted in the District of Columbia, "'here each 
tri,d court now enjoys "broad discn:cion'' ro prescribe •tits procedure, 
the fonn uf th1..: charge and submission of the questions to the jury, the 
admissibility of evidence in each srage, and even the impaneling of a 
second jury to hear rhe second srngc if this appears nccess.1ry ro clim
in,Hc prejudice.'' ~r. 

~ side frmn bifurcation, there arc other procedural tactics ,vhich 1nay 
be of use ,vhcn a client is uncertain "·hether to raise the insanity defense 
in .1<ldition to a defense on the n1erits. A belated plea of "not guilty by 
reason of insanity" is one such device. :!O Son1e state statutes pennit a 
change of plea,:.:· but it is in1portant to note that a sho\ving of good 
cause is uniformly required. 1\loreover, jurisdictions vary \Vith respect 
to the definition of good cause and the deadline for interposing a belated 
ple:1.:.1s 

Of course, at the appropriate stage of the trial, counsel should argue 

be tancamount co im iring a Yerdict of "not guilty by reason of insanity" 
during the guile phase. This "'ould carry the doctrine far be) ond its usual 
purpose and \.vould frustrate the bifurcated proceedings established in this 
:.tate to litigate the issue of insanity. 

Id. at l l-l-7, 91 Cal. Rptr. at 249. 
25 Holmes v. United States, 363 F.2d 281, 283 (D.C. Cir. 1966). The court of appeals 

has relied on this language to uphold denials of bifurcation where the defendant had 
no substantive defense on the merits besides a bare denial, Harried v. Unitetl States, 
389 F.2d 281 (D.C. Cir. 1967); ,..,here there was no substantial insanity defense, Higgins 
v. United States, 401 F.2d 396 (D.C. Cir. 1968); and ''-'·here the request for bifurcation 
was unnecessarily conditioned on the impaneling of t\\·o juries, Parman v. United 
States, 399 F.2d 559 (D.C. Cir. 1968). 

2G This de,·ice has been recognized in several states. See, e.g., People v. Egan, 218 
Cal. 408, 23 P.2d 755 (1933) (en bane); State v. Fitzgibbon, 32 \Vash. 2d 881, 203 P.2d 
l O 16 (1949) . 

27 A typical statute can be found in the California Penal Code: "A def end ant who 
does nor plead guilty by reason of imanity shall be conclusively presumed to have 
been sane at the time of the commission of the offense charged; provided that the 
court may for good came shown allow a change of plea at any time before the 
commencement of the trial." CAL. PENAL CooE § 1016 (1963). 

28 One California court has held that, if good cause is shown, the entry of the plea 
is not barred even after the trial has begun. People v. Boyd, 16 Cal. App. 3d 901, 905, 
94 Cal. Rptr. 575, 579 (1971). In this case, the defendant, charged with narcotics 
possession, initially pleaded not guilty, but on the second day of the trial he asked 
the court to entertain an additjonal plea of not guilty by reason of insanity. That 
motion was denied, but the court said a hearing on the question of good cause to 
change picas would be held after the jury had determined the substantive matter of 
narcotics pnsses:.ion. However, judgment was entered without a hearing. On appeal 
the j11clgrnent was vacarcd and the case remanded in order that the defendant would 
be permitted to tender proof on the issue of good cause to change a plea. The coun 
concluded that if good cause could he demonstrated for a change of plea. a deterrru
nation of the clcfcncfant's sanity wo1ild be in order. 
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for the most liberal test of insanity and corresponding jury insu-uc
tions. 29 The particular insanity definition adopted by the jurisdiction 
will have been an imporrant factor in deciding ,vhethcr to raise the 
defense in the first instance. If the trial court ref uses the proff ercd in
structions because the jurisdiction has not adopted the insanity definition 
which they embody, counsel should consider urging a rnore liberal test 
on appeal. 

~1'Naghten's Uuconstitutional Focus. The JlfNag!Jten insanity 
rule ren1ains the exclusive test of cri1ninal responsibility throughout n1uch 
of the United States despite the existence of forn1ulations ,vhich better 
account for the progress of modern n1edical kno,vledge such as the 
"irresistable impulse" test, the increasingly accepted . ..\meric.1n Lav, 
Institute formulation, California's "diminished capacity" test, and the 
Durba111-A.fcDonald approach.30 At least nine states have rcaffirn1ed their 
faith in the M' N aghten rule since 1969 .31 

Despite .NI' N a.ghten' s stubborn vitality, counsel should ,veigh a chal
lenge to its constitutionality under the eighth aniendment.32 Legal 

29 For the various tests of insanity see note l supra. 
80 See note 1 supra. 
31 See cases cited note 2 supra. 
82 U.S. CONST. amend. VIII. In Leland v. Oregon, H3 U.S. 790 (1952), the Supreme 

Court effectively quieted, at least for the present, a challenge to Af'Nagbten as a 
violation of due process. The defendant in Lela11d claimed that because he ''- as con
victed of murder in a state court under the .M'Nagbten test, he was denied due process 
because that insanity standard regards as irrelevant the fact that the offense may have 
been the result of a "morbid propensity" to commit the prohibited acts. 343 U.S. 
at 800. Both the majority and the dissent agreed that, given the then-existing state 
of scientific knowledge, due process did not require the states to adopt a particular 
rest of criminal responsibility. The Court's opinion emphasized that: 

The science of psychiatry has made tremendous strides since that test 
was laid down in l\l'Naghten's Case, but the progress of science has not 
reached a point where its learning would compel us to require the states 
to eliminate the right and wrong test from their criminal law. l\foreover, 
choice of a test of legal sanity involves not only scientific knowledge but 
questions of basic policy as to the extent to which that knowledge should 
determine criminal responsibility. 

Id. at 800-01. Justices Black and Frankfurter dissented, however, arguing that just as 
the due process clause requires the government to bear the burden of proving a 
defendant's guilt, it alc;o requires that his sanity be proved by the prosecution beyond 
a reasonable doubt if he raises that issue as a defense. But until the Court expresses 
some willingness to reexamine its ruling in Leland, the potential for success in a due 
process challenge of M'Nagbten ,vill remain doubtful. See United States v. Freeman, 
357 F.2d 606 (2d Cir. 1966) (court could supervise administration of criminal justice 
in courts of circuit, but was limited in its authority to impose constirutional re 
strictions); Sauer "· United States, 241 F.2d 640 (9th Cir. 1967) (only the Supreme 
Court or Congress could modify Af'Nagbte11). See also Dubin, .Me11s Rea Reco,,sidered: 
A Plea for a Due Process Concept of Criminal Responsibility, 18 STAX. L. REv. 322, 
3 84-88 (1966) . 
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scholars have argued for many years that an essential ,veakness of the 
M'N agbten rule is its exclusi,·e focus on cognition.33 Thus, if the of
f ender possesses an understanding of his act, it is irrelevant to the rule 
that he n1ay have been under an uncontrollable compulsion to commit 
it. His resulting confincn1cnt in prison rather than in a mental hospital 
for treatment is argu::ibly crud and unusual punishment. 

Counsel should point out tlut the Supreme Court did not hesitate 
to overturn state legislation making one type of uncontrollable compul
sion a f clony in Robinson v. Calif orni.r.84 The Court there held that a 
conviction for being "addicted to the use of narcotics'' 8~ violated the 
eighth an1endment ban on cruel :.ind unusual punishment as n1ade appli
cable to the states by the fourteenth amendment.86 Because the Court, 
in declaring the statute unconstitutional ,vhich n1adc this ''status" an 
offense, also recognized narcotics addiction as a disease, 37 arguments 

83 See gene-rally B. J. CARD0£0, What Medicine Cm Do for the Law, in LAW AND 

LITE.RATuRE A!'.'D OTHER Ess.ws <\.!'.'D ADDRESSES 70, 101-09 (1931); .1\1. GurrMACHER & 
H. \VEIHOFEN, PSYCHIATRY A);D TIIE LAW 406-08 (1952); K. l\lENNI~GER, TIIE HUMAN 

MrND 4~3-35 (1930); G. Z1Lnot:RG, l\lIND, MEN A:i-m l\1AN 246-97 (1943); REPORT BY nm 

CoM.'\ll'nEE. ON FoRENs1c PSYCHIATRY OF TIH. GROLP FOR Tim AovA1'CEMENT OF PsvcHIAntY 

( 1953 ); Belli, Did M'Naghten Need a Psychiatrist, a Lawyer or a Definition?, 11 
MED. SCI. & L. 25 ( l 971); Cohen, Criminal Responsibility and the Knowledge of Right 
and J.Vrong, H MIAMI L. REv. 30 (1959); Gluck, Psychiatry and the Criminal Law, 
14 V,\. L. REv. 155, 157-77 (1928); Roche, Criminality and Mental lllness-Two Faces 
of the Same Coin, 22 U. Cm. L. REv. 320 (1955). See also ALI MODEL PENAL Coo1: 
§ 401 (Official Draft 1962). 

34 3 70 U.S. 660 ( J 962), discussed in Lynch, The California Narcotic Addict Rehabili
tation Law, 12 N .Y. L. F. 369 (1966) ( California's legislative prognosis of Ro bins on) ; 
,\.fanes, Robinson v. California: A Farewell to Rationalism?, 22 L. lN TRANS. 238 (1963) ~ 
1\IcMorris. Can lVe Punish for the Acts of Addiction?, 54 A.B.A.J. 1081 (1968); 
McWilliams, "Cruel md Unumal Punishments": Use and Misuse of the Eighth 
Amendment, 53 A.B.A.J. 451 (1967); Neibel, Implications of Robinson v. California, 
l HouSToN L. REv. 1 (1963); Note, The Supreme Court 1961 Term, 76 HARV. L. REv. 
54, 143 (1962); Note, Robinson v. California Re•visited, 59 Nw. U. L. REv. 271 (1964)~ 
Note, Due Process for the Narcotic Addict? The New York Compulsory Co11mzit
ment Procedures, 43 N.Y.U. L. REV. 1172 (1968) (New York commitment statute 
fails to supply basic protection Robinson commands); Note, California Narcotic 
R ehabilitation: Dt facto Prison for Addicts?, 1 SAN DrEGO L. REv. 58 (1964); Note, 
Constitutional Law-Criminal Sanctions Against the Narcotics Addict, 37 TULANE L. 
REv. 119 (1962); 29 BROOKLYN L. REv. 139 (1962); 12 BUFFALO L. REv. 605, 614 
(1963); 51 CALTF. L. REv. 219 (1963); 1 DuQUES?-."E U. L. REv. 257 (1963); 51 KY. L. 
REv. 375 (1962); 47 Mr,,~. L. REv. 484 (1963); 42 NEB. L. REv. 685 (1962) (un
an5'vered question: can a person be convicted of being under the influence?); 17 
Sw. L.J. lH (1963); 41 TEXAS L. REV. 444 (1963); 111 U. PA. L. REv. 122 (1962). 

35 CAL. Hur.ra & SAFETY CoDE § 11721 (1963). 
16 370 U.S. at 667. 
87 Critical to the opinion of the Court was the view that narcotics addiction is a 

disease. i\Jr. Justice Stewart commented: 
It is unlikely that any State at this moment in hic:;cory would attempt to 
make it a criminal offemc for a pcr,;on to be mentally ilJ, or a leper, or 
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have been advanced that the Robinson holding encompasses a prohibi
tion against any conviction for acts incidental to a disease, that is, for 
acts which arise out of and are a part of the pattern of an illness. 38 

It must be noted, however, that two courts directly confronted ,vith 
the issue of mental disease have refused to f oll<nv the conunentators and 
to extend Robinson.39 In Jackson v. Dickson,40 the U nitcd States Court 
of Appeals for the Ninth Circuit rejected the defendant's contention that 
in view of the facts establishing his uncontrollable in1pulse to comn1it 
murder, imposition of the death penalty f ollo,ving his conviction in a 
M' N aghten jurisdiction constituted cruel and unusual punishment.41 

Similarly, the \Vashington Supreme Court in TV bite v. R/Jay4
'2 rejected 

the defendant's argument that the eighth amendment prohibited his con
viction "for acts committed ,vhile unable, through the exercise of the 
will, to control or curb one's impulses," 43 by distinguishing Robinson 

to be afflicted with a .-enercal disease. A State might determine that the 
general health and welfare require that the victims of these and other 
human afflictions be dealt with by compulsory crcaonent, involving 
quarantine, confinement, or sequestration. Bue, in light of contemporary 
human knowledge, a law which made a criminal offence of such a disease 
would doubtless be universally thought to be in infliction of cruel and 
unusual punishment in violation of the Eighth and Founeench Amend
ments. vVe cannot but consider the statute before us as of the same cate
gory. In this Court counsel for the State recognized that narcotics addic
tion is an illness. Indeed, it is apparently an illness which may be contracted 
innocently or involuntarily. 

370 U.S. at 666-67. 
ss Easter v. District of Columbia, 361 F.2d 50, 53 (D.C. Cir. 1966); Driver v. 

Hinnant, 356 F.2d 761, 763 ( 4th Cir. I 966); Jackson v. Dickson, 325 F.2d 573, 575 
(9th Cir. 1963), cert. denied, 377 U.S. 957 (1964); \Yhite v. Rhav, 64 \\'ash. 2d 15, 21, 
390 P.2d 535, 538-39, (1964) (en bane); see Neibel, Implications of Robinson v. 
California, 1 HouSTON L. REv. 1 (1963); Starrs, The Disease Concept of Alcoholism 
md Traditicmal Crimimzl Law 1 beory, 19 S.C. L. REv. 349 (1967); 51 CALIF. L. REv. 
219 (1963); 47 MINN. L. REv. 484 (1963). One of the first to recognize this possible 
extension of Robinson was Justice \Vhite, who argued in dissent: 

If it is cruel and unusual punishment co convict appellant for addiction, 
it is difficult to understand why it would be any less offensi,·e to the 
Fourteenth Amendment to com·ict him for use [an act] on the same evi
dence of use '\vhich proved he was an addict. 

370 U.S. at 688. 
89 Jackson v. Dickson, 325 F.2d 573 (9th Cir. 1963), cert. denied, 377 U.S. 957 (1964); 

White v. Rhay, 64 vVash. 2d 15, 390 P.2d 535 (1964) (en bane). 
,o 325 F.2d 573 (9th Cir. 1963). 
41 /d. at 576. Defendant argued that Robinson prohibited his conviction for rape

murder since those acts were the result of an uncontrollable impulse occasioned by 
brain damage. The court distinguished Robinson and emphasized that defendant there, 
unlike Robinson, was not convicted because he suffered from a disease, but because 
he had committed murder. See the discussion of the status-act distinction, note 44 infra. 

4264 Wash. 2d 15, 390 P.2d 535 (1964) (en bane) . 
4.8 Id. at 21, 390 P.2d at 538-39. 
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as a case involving a status. whereas in JVbite the defendant had been 
con\ ictcd for his accs. 44 

De~pit1.: ]ac/.:son and ll'/.iite. ho\vc,·cr, a number of post-Robinson 
decisions dealing with narcotics addicts and chronic alcoholics indicate 
that, given the proper r cord, courts ,viii not permit convictions for 
acts which arc incidental to a defendant's disease Jnd which he cannot 
control."Ci 1~he la,v is by no n1eans settled,4u and it c,1nnut be doubted 
that many courts ,vill only reluctantly accept, if at ,111, an eighth amend-

H.Jd. at 21-n, 390 P.2d at 539. In this habeas corpus proceeding, defondant ~ought 
to overturn his co1wiction for tirst dcQree murder. Relrino- on Robinso11, 370 U.S. 

~ • t, 

660 (1962), ddcndanc claimed that to convict one for acts which result from an un-
controllable impulse is the same as to punish him for ha\·ing an illness. The court 
noted, hO\vevcr, that defcnJanc \\ as convicted for his act (murder) ~md that in Robin
son, California •'sought lO punish as a crime the mere status of narcotic addiction without 
requiring as an element aq· action or bcha\'ior bv the accused." Id. at 21, 390 P.2d 
at 539. The srams-act discfnction is significant. A characteristic of the status offense 
is the bck of any acrus reus as an element of the crime, see Ricks v. United States, 
414 F.2d 1097 (D.C. Cir. l 968), v. bile the traditional concern of the criminal la\\ 
has been the punishment of unlawful acts. Kilbride v. Lal,e, [19621 N.Z.L.R. 590 
(Sup. Ct. 1961); see United States v. Dotterweich, 320 U.S. 277 (1943). 

46 Following the Robinson decision, a number of courts embraced the notion that 
the eighth amendment prohibits punishment for acts a defendant is unable to control. 
Watson v. United States, 439 F.2d 442 (D.C. Cir. 1970) (en bane) (dictum) (non
trafficking addict cannot be convicted for possession of illegal drugs where his act 
is incidental to his disease); Budd v. Madigan, 418 F.2d 1032 (9th Cir. 1969) (dictum). 
cert. denied, 397 U.S. 1053 (1970) (suggests that a chronic alcoholic may be entitled 
to immunity from prosecution under some circumstances for acts he committed as 
an unavoidable consequence of his disease); United States v. Ashton, 317 F. Supp. 860 
(D.D.C. 1970) (following TVatson dictum); Roberts v. State, 41 \\·is. 2d 537, 164 
N.\V.2d 525 (1969) (suggests that defendant may not be punished for murder if his 
act ·was the unavoidable consequence of his chronic alcoholic:m). 

-46 Compare cases cited note 45 supra, witb Powell v. Texas, 392 U.S. 514 (1968); 
United States v. Drorar, 416 F.2d 914 (5th Cir. 1969) 'z:acated and remanded on other 
gro n ds 91 S.Cc. 16::!8 (1971); Wheeler v. United States, 276 A.2d 722 (D.C. App. 
1971); cf. Vick v. State, 453 P.2d 342 (Alaska 1969)~ Burger v. State, 118 Ga. App. 328, 
163 S.E.2d 333 (1968); City of Seattle v. Hill, 72 ,vash. 2d 786, 435 P.2d 692 (1967) 
(en bane), cert. drnied, 393 U.S. 872 (1968). In Powell, the Court felt that the 
record did not satisfacrorily show that chronic alcoholics in general suffer from so 
great an uncontrollable impulse to go into public "' hen drunk as to utterly destroy 
their ahility ro control rheir performance of that act. 392 U.S. at 521, 535-36. It 
should be noted, however, that Powell did not absolutely preclude future recognition 
of the constitutional defense of chronic alcoholism. In his opinion, Mr. Justice i\1arshall 
suggested the minimum regtiirements that might support such a defense. 329 U.S. 
at 524-25. A distinction must be drawn between the loss of control once an indi,·idual 
has begun to drink, and the inability to ab~tain from drinl:inq in the first place; both 
facts would have en be cc;r:ihlished. Other courts ha, e left open the possibility of 
such a defense. \,\'arson v. United St'.ltcs. 439 F.2<l 442 (D.C. Cir. 1970) (en bane); 
Vick· State, 453 P.2cl 342 (1\Llslrn 1969); State v. Fearon, 283 i\linn. 90,166 N.,V.2d 
720 (1969). Contra, Burger v. State, 118 Ga. App. 328, 163 S.E.2d 333 (Super. Ct. 
1?68) (indicating that even if minimum requirements ::.uggesced by Justice Marshall 
in Po-..~:e/1 ha<l bec.:n mer, court probahly would have held against defendant). 
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ment argument that a defendant should not be punished for conduct 
beyond his control. But to the extent that the H' 1\1 aghten rule tlocs not 
con1port with modern 1ncdical knO\\ ledge in ~1110,ving an accused to be 
punished even though he lacks the c1paciry to control his behavior. it 
deservedly poses serious constitutional questions. 

Ev10ENTIARY AND RELATED CoNSIDERA noNs 

The Factual lnvestig(ftion. Nonvithstanding the cunstiturional 
and procedural problcn1s, perhaps the n1ost irnportant factor to consider 
in deciding ,vhether to raise the insanity defense is the def cndanr him
self. In interviews ,vith his client and potential "·itncsses, counsel shou]d 
probe for evidence of mental illness in the client's past.4i Although 

The same reasoning that would prohibit conviction of a chronic a!coholic for the 
act of public dnmLencss would also bar com·icrion of an addict for pos~ession of 
narcotics. In both cases the act may be \'icwed as a nccc~sary con~cqL1ence of the 
disease. Although some courts might ha,e chosen to c>,.tend rhc rationale of Robinson 
co prohibit an addicr's com·iction for the posses.sion of narcorics, PowL·,! di· couraged 
movement in that direction. In United Stares v. Drorar, 416 F.2d 914 (5th Cir. 1969) 
the Fifth Circuit refused to interpret the holding in Robinson ro permit an addict 
to possess narcotics for his own use \.\.·here that pos<;c~ ion was compelled by hi~ 
disease; accord, \\ heeler v. United Stares, 276 A .2d 722 (D.C. App. 1971). 

47 In the event that there is some evidence of i!Jncss the fol'owing may be productive 
sources of additional information: 

Lay Persons. The least likely person may pro,·c to be the best wimess. Relatives, 
friends and other acquaintances of the accused should be interviewed. Employers 
and fellow worl-..ers are rencrally willing to disclose any abnormality that they have 
recognized, the Yaluc of which cannot be overemphasized. One good Jay witness 
c-an have a more profound effect on the jury than sc,·cral psychiatrists, because 
jurors identify with and arc inclined to believe other lay persons, particularly because 
of their minimal imeresr in the outcome of the case. Furthermore. lay witnesses' 
resrimon) i,; nor clouded by technical term,;. 

Military Records. Coumcl can obtain copies of his client's military records including 
his medical and disdplinary hi~tory. A request in writing accompanied by a standard 
release from the client concerning privileged infonnation should be addressed to 
The Commanding Officer: 

Air Force Branch, l\lilirary Personnel Records Center 
General Services Administration 
St. Loui.;, ,\Io. 
U. S. Na, :11 Personel Records Center 
9700 Page Blvd. 
St. Louio;, /\lo. 

The letter should include the client's full name, service number, rank and grade, and 
date of birth. Occasionally a subpoena wi11 be needed to [1"Ct this information. In all 
cases, counsel should consult statutes regarding the kinds of ccrtificarion needed to 
permit the records to be receiYed into evidence without li,·c testimony. 

Correctional Institution Records. A copy of the client's psychological work-up and 
other medical history can be requested from the Federal Bureau of Prisons in \Yash
ington, D. C. Such a request must be accompanied by a release as to pri, ileged 
information. This information can be obtained from other correctional sources as 
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clients and \\ irncs::ies may foil to recogni;,.c the significance of seerningly 
unimportant detail. of the accu. ecfs p,1s t bclu vior and thus hesitate to 
proffer thcn1 unlcs::, encouraged to do so by the attorney, these isolated 
bits of dat.1, \\ h-. n considered togethL'r, may well provide the basis for 
a cogent in :mit y defense. 

Selectiug tl:c l's_yc/JLztrist. 1\ssuming funds arc :-ivailablc to con1-
p~nsnrc an cxp~rt \\'itness, choosing ,H1 appropriate psychiatrist bccon1es 
a cask of the highest priority. Professional and Jcadcmic crc<lenrials are 
import~un, but rht: attorney's subjective :1ssessment of the doctor's poten
tial viaGility as a witness is paramount. At the very least, the doctor 
must be confident in demeanor and able to articulate complicated mate
rial clearly and simply. 

There are various schools of psychiatry,48 and the defense ;:ittorney 
should be aware of their rudimentary diff ercnces as ,veil as the p:nticu
br inclination of his prospecti\-e ,vitness. In the initial intcn-ic\v, the 
b wyer should inquire into the doctor's psychiatric orientation, his un
derstanding of the forensic role,49 and his \villingness to cast his testi-

well. Requc:,t!:i should be accompanied by the prisoner's name, number, dates of 
incarceration, offense, and other pertinent data. Some institutions may have psycho
logical ,vork-ups on every prisoner, even where no mental disorder was suspected. 

J 1r,-'et1i!e Court Social Records. \Vhile not always available, these records may con
tain useful information. Consider the impact, for instance, of a record ,vhich states 
that the child lapsed into unintelligible gibberish and was unable to control dcf ecation. 
One rnc~hod of securing such record is outlined in Watkins v. United States, 343 
F.2d 278 (D.C. Cir. 1964). 

llospitnt Records. Records of hospitalization should not be o,·erlooked, since they 
may include significant psychiatric data unknown even to the client. Hospital records 
and reports from former attending physicians may be obtained by a letter including 
the name of the patient and dates of treatment. Again, this letter must be accom
panied by the customary release. 

r or general observations on the attorney's examination of factual material see J. KATZ, 
J. GowsTEI:":, & A. D1:ns1ro\\1TZ, Ps,cHOA:":AL'ISJS, PsYCHI,\TRY, A-SD LAw (1967); Kaplan, 
Academic Lawyer Plays Armchair Analyst: Some Speculations on tl:Je Relevance of 
I'syc/Jonnaiysis to the taw, 46 Nm. L. REv. 759 (1967). 

rn P~ychiacrists emp!oyeci in government mental hospitals are often organically 
oriented and conservative. They insist that there be some physical manifestation of 
abnormality before arriving at a diagnosis of mental disorder. Generally, the defense 
attorney will prefer a doctor with psychoanalytic training as he will be more inclined 
to cmph:isize personality development and the dynamics of hnm:rn beha\'ior rather 
th:in objective findings of physical abnormality. 

For an < xcellcnt ciic;cussion of the different professional responses to nrious symptoms 
sec \V. O· F.RIIOSER, Tm: Psvc1--11,\TRJST A'-D TH£ LAW (1953). for a discussion of what 
the pwchiatri•t's approach should be, see Usdin, Criminal Responsibility a7ld the I'sy
cbfotri t1 3 A.M. Crn~r. J.. Q. JJ6 (1965). 

~9 The description and C.\planation of the origin, de\'Clopmcnt and manifcstadons 
of the a1Icned di c;1 c :He the chief fonct:ons of the expert witness. The value of an 
expert's tc timc,ny in thi<; field rc-sts on the material from ,vhich his opinion is fashioned 
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mony in certain terms. 50 If the doctor has any predilections ,v hich, in 
the attorney's opinion, disqualify him as a potential ,vicness, these should 
be discussed thoroughly. 

At this intervie\v, the attorney should succinctly outline the facts 
known about the alleged offense, the defendant's account of the offense, 
and the possible disposition of rhe case in the event of conviction. [-le 
should then explain his o,vn evaluation of the def end ant and his reasons 
for requesting that his client undergo a n1cntal exa1ninarion. 1-his con
ference bet,veen the la,vyer and the doctor should take place prior to 
the doctor's examination of the accused. If this n1eeting indicates to tht 

tl\vyer that a particular doctor is unsuited for the case, unnecessary and 
potentially harmful encounters bcnveen the doctor and the accused can 
be a,·oided. 

Preparation for tbe Defense Expert's Testilnon_y. Havinrr chosen 
the expert witness (es) 1 defense counsel should have several in-depth 
intervievvs ,vith hin1, the last of ,vhich should occur shortly before the 
trial. The attorney and the doctor should reach an agrcen1ent as to the 
broad questions to be asked in order to elicit narraci,·e testin1ony as ,vcll 
as to the general organization of that testi1nony. This is also the appro
priate time to give the expert instructions about his courtroom demeanor, 
the importance 0f avoiding psychiatric tern1inology51 and the need to 
explain the significance of common syn1pto1ns of mental illnessu2 as ,veil 
as of apparently rational conduct.03 

and the reasoning by which he progresses to his conclusiom. See gcncra1ly Ibanez, 
Criminal Responsibility: Tbe Role of tbe Lawyer and tbe Psychiatrist in Structuring 
the Case for tbe Defense, 41 L.A.B. BuLL. 486 (1966). For a discmsion of possible 
stumbling blocks and problems that can arise between the lawyer and the psychiatrist 
see Sargent, Proble111s in Collaboration Between Lawyer and Psychiatrist, 11 WAYNE 

L. RE,.. 697 (1965) . 
60 The doctor should be persuaded to use lay language understandable to the jury 

and to aYoid such terms as anal fixation, penis envy, phallic srmbo1ogy, cac;tration 
complex, and oedipus complex. \Vhile the latter may have \'alid psychiatric mcanmgs, 
they are not readily comprehensible to a jury. See note 66 infra. 

51 See note 66 infn1. 
62 Where the psychiatrist relies on certain everyday actions (nail biting, hand rubbing, 

etc.) as manifestations of mental illness, he must explain that it is not merely the 
action, but the action in an exaggerated form, that indicates mental disturbance. 

53 It is important that the psychiatrist explain to the jury that mental illness in one 
sphere of life does not preclude rational beha\·ior in other areas. Evidence of rational 
behavior does not mean that the defendant is sane or that he l,ncw and understood 
what he was doing at the time of the alleged crime. Illustrati, e of this is the fact 
that many patients in psychotic wards arc able to work, to attend recreational activities, 
and to converse intelligibly. Furthermore, in jurisdictions which recognize the rele
vancy of behavioral controls, a person may know what he is doing -but be unable 
to control his behavior because of his illness. See generally Saxe, Psycbiatry, Psycbo-
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Similarly, counsel should also prepare the psychiatrist for the more 
co1nn10n and cff cctive cross-cxn1nin3tion racrics of the prosccution.64 

411alysis and tbe Credibility of lVitntsses, 45 Nu11u: DA.'.tE LAW. 238 (1970); Note, 
Tiu Psychiatrirt's Role in Dcttrmining Accormtnbility for Crimes: The Public Anxiety 
and an l11cTeasing E:r:pc:Ttise, 5~ \lAR<J. L. Rrv. 380 (1969). 

54 The following li!ll of common questions :ind possible responses, though nor com
prchcmi\ e, is designed co illustrate the kinds of cross-examination technique-s for which 
me doctor should be prepared: 

Q. l·fave you t:ilked wich the defense counsel about your testimony? 
A. Of course, I have thoroughly gone over this case with him, and explained my 

diab'Tlosis and che basis for my opinion. However, it has been clear from the 
very fint meeting that my only function ,vas to give an honest and impartial 
opinion. 

Q. Are you being paid for your testimony? 
A. I expect to be compensated for my time lost from practice. However, the 

compensation will not completely make up for the loss of time. I am unt!er
taking this testimony as my professional obligation much the same as lawyers 
frequently take criminal cases for a reduced fee because it is a professional obliga
tion. 

Q. Did you give the defendant any neurological tests? (Here the prosecutor hopes 
to create a dilemma. If the answer is no, the doctor has overlooked a relevant 
diagnostic tool. If the answer is yes, the issue is whether evidence of an organic 
defect appeared. If none was evidenced, the prosecutor can argue that the sub
jective symptoms were feigned and that the doctor's own rest revealed no evidence 
of sickness.) 

A. Yes; these were normal, as they usually are. The purpose of the tests is to insure 
that all possibilities are covered. \Ve usually expect to make our diagnosis upon 
other data. (In response to the following question concerning malingering, the 
doctor must point out that his experience usually permits him to detect fakers, 
and chat other data in atldition co the interview corroborate genuine illness.) 

Q. Doctor, you have testified that at the time of the robbery the defendant did not 
know the difference between right and wrong. He knew he had a gun in his 
hand, didn't he? He knew what he was doing when he said, "Give me the 
money," didn't he? It was no accident that he had a mask on, was it? He ran 
from the scene because he knew he had done something wrong, didn't he? 

A. The answers to these questions cannot be suggested to the doctor. He should 
be advised of the technique and give you his answers beforehand. If he has 
plausible ansv,:ers and explanations, it is sufficient to know that he is prepared. 
[See G. SIIAIIOAN, LAW A'.'.'O TACTICS IN FEDFRAL CRllvllNAL CASES, App. II (1964)}. 

Q. Docror, isn't it possible that the defendant did know what he was doing and 
that he committed the crime for the following reason: ( prosecutor's theory of 
crime)? 

A. Again, the specific answer is not so important as warning the doctor of the 
technique beforehand. If the theory is untenable, the doctor should state why. 
If the theory is tenable, the doctor can respond by acknowledging that nothing 
is impossible, but the evidence upon which his opinion is based strongly suggest'S 
that the theory is not app!icable to the present case. 

Q. Oocror, do you believe all criminals arc mentally ill? (or that all crime is the 
product of mental illness)? 

A. t,;o, [This riucstion i:,, especially danf!crous to the psychoanalytic detcrminist. It 
can be blunted by a thorough pretrial di.,cuc;sion with the psychiatrist. He must 
be made to understand that crime is not always a phenomenon expressing the 
moral condemnation of the community. Traffic violations are crimes; during pro-
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The psychiatrist should expect the attack and be in a position to counter 
it with a convincing explanation. 

Using Tape Recordings and A1otion Pictures. One of the most 
important sources of the psychiatrist's diagnosis is his intervie,v ,vith 
the accused. Ho,v the def end ant behaved, ,vhat he said, and the ,vay 
he said it are fundamental components of any diagnosis. But the jurors 
are not present at the interview, and few doctors can effectively recon
struct the meeting. 

Although the courts have divided on the propriety of using motion 
pictures and tape recordings,°5 it may be very effective in sorne cases 
to reproduce parts of the intervie,v by the introduction of such demon
strative evidence. 56 These techniques allo,v the doctor to be specific and 

hibition, many acts were serious crimes which are not now crimes and were 
not morally condemned at the time. If the doctor thoroughly considers these 
distinctions, he will be able to honestly answer the question negatively.} 

Q. Doctor, you testified that one of the symptoms of the defendant's illness was 
his tendency to fantasy; isn't it a fact that many of us daydream? 

A. You can isolate any one of the symptoms mentioned in my direct testimony and 
I will concede that no symptom alone is sufficient to constitute the diagnosis. 
Furrhern1ore, many of the symptoms of mental illness seem common to the 
general population. This is because we all utilize common defense mechanisms 
to get through Ufe. It is only when these defense mechanisms become exag
gerated and distorted that illness results. So the cliff erence is one of degree; 
when the symptoms become as pronounced and dramatic as found in this case, 
a diagnosis of illness is justified. 

See generally Turner, Anatomy of Psychiatric Cross E:-ca111i11atio11, 34 J.B.A. KAN. 93 
(1965); Willis, Psychiatric Testimony, Trial Gamesmanship a11d the Defense of l1v
sanity, 5 SAN DIEGO L. REv. 32 (1968) . 

6:i Compare People v. ~lodesto, 59 Cal. 2d 722, 732-33, 382 P.2d 33, 39-40, 31 Cal. Rptr. 
225, 231-32 (Sup. Ct. 1963) (en bane) reversing conviction where the trial court 
excluded a tape recording of an hypnotic interview as an invalid basis for a doctor's 
opinion without having balanced the probative value of such evidence against the 
potential prejudice of the evidence in view of the doctor's proffered explanation of 
hypnotic techniques as used in psychiatric examination) and State v. Harris, 241 Ore. 
224, 236-42, 405 P.2d 492, 497-500 (1965) {en bane) <recognizing that it was within 
the discretion of the trial court to exclude a tape recording of an hypnotic interview 
where the court balanced the potential prejudice of the tape recording against its 
probative value for assessing the doctor's opinion) with People v. Cartier, 51 Cal. 2d 
590, 600-01, 335 P.2d 114, 121-22 (Sup. Ct. 1959) (en bane) holding that it was error 
to exclude proffered evidence including a recording of a sodium pentathol interview 
and expert opinion based on the interview, \vhere the statements made to the psychiatrist 
by the defendant while under the influence of the drug were not offered for the 
purpose of proving the matter asserted therein), and Lanford , .. People, 159 Colo. 36, 
409 P.2d 829 (1966) (en bane) (holding that motion pictures showing the demeanor 
and condition of the def end ant, who was charged with dri,·ing under the influence 
of alcohol or drugs, were admissible even though they showed the defendant's refusal 
to take sobriety and coordination tests). 

56 See, e.g., 3 J. vVIGMORF., EVIDENCE § 798, at 260-64 (3rd ed. 1940). 
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accurate in describing c,·cnts of psychiatric significance. In addition, 
they may serve to bring alive for the jury the validity of the defendant's 
disorder, to refute the charge of rnalingcring, and to :1110,v rhc jury to 
cvalu,1te the defcnd,mr tirst-hanLl without subjecting him to the risk of 
courtroon1 test1I11on v. 

1-lws, the introduction of this type of evidence serves both to aid the 
psychiatrist in giving his testimony and to gi,,e the jury the basis to 
evaluate the psychiatric opinion. Ir is not admissible, ho,vever, for the 
purpose of proving the truth of what the defendant said, since that 
,vould be violative of the hearsay rule.(j7 

Because the probative value of such evidence could be far ounveighed 
by the prejudice it might create in the minds of the jurors, counsel must 
carefully select the c~1scs in ,vhich to crnploy these devices. For ex:1111-

ple, if jurors he:1r the participants using foul language, or if the accused 
appears to be mean rather than mentally disturbed, the effect n1ay be 
a negati,·c one. This evidence is likely to prove particularly effective, 
on the other h:1nd, vvhere a def end ant \Vho cannot rcmen1ber his crime 
participates in a sodium pentathol, sodium amytal or hypnotic inter
view:;s ,vhich is preserved for the vie,ving of the jury. 

Cross-Exanzination of tbe Prosecution's Expert. Careful and 
extensive planning should go into preparing the cross-examination of the 
prosecution's psychiatrist. This requires a kno,vledge of the doctor's 
background, experience, and vie,vpoint. A careful screening may reveal 
certain traits which the defense counsel can employ to his advantage.59 

Very of ten the government doctor ,vill be an employee of a state 

Vi Sec no·c 67 intr,1; cf., e.g., People v. Seipel, 108 Ill. App. 2d 334, 247 N.E.2d 905, 
cert. denied. 397 U.S. 1077 (1969). 

58 r-or a di cussion of the various types of drug and hypnotic interviews see Despres, 
T.eg,1! A pects of Drug-Juduced State111e11ts, 14 U. Cm. L. REL 601, 603 (1947); Silving, 
Testing the Unconscious in Criminal Cases, 69 l-IARV. L. REv. 683 (1956). 

6\l If the doctor is biased, the technique of "disguised motives" may be employed. 
For example, his attorney might know that the defendant had homosexual experiences 
prior to committing the homicide. The defense psychiatrist would relate that these 
arc a part of the accused illness; they are causal to his deep-seated insecurity re
garding his masculinity; when the woman abused and ridiculed his sexual attempts 
he went into a dissociative stare and killed her. The defense attorney may suspect 
that the sr:ne psychiatrist does not know of the homosexual experiences and that if 
he <lid his bias would lead him to deny their significance if asked about them at 
trial. ·1 hereforc, counsel should ask, "\,Vould your opinion of the defendant's mental 
state he affected if you J.:new that he had homosexual experiences in jail?" A biased 
witness would probably reply, "No, many people have such experiences in jail." 
Defense attorney could then expand upon this answer and finally elicit an admission 
that pre-jail experience-; ::ire m:ncrial. <:oun::;cl would then reveal the pre-jail experience 
previously unkn,,wn to the \\ irncss. 
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institution. When this is the case, a number of points of vulnerability 
may be present. "\Vhere they exist, they n1ay be devastating to the gov
ernment's case if properly brought to the attention of the jury. For 
example, the defense attorney n1ay be able to sho,v that the doctor has 
had very limited contact ,vith the accused and therefore kno,vs little 
about his condition. Thus, counsel should isolate the extent of the ex
pert's personal contact ,vith the accused as ,vell as his sources of inf or
mation.60 The prosecution's medical ,vitness should ahvays be ques
tioned about his knowledge of the accused's personal history. \Vhere it 
appears limited, his diagnosis may be attacked on the ground that it 

60 It may be profitable to attack the diagnosis of the go,·ernment expert by exposing 
his meager contact with patients generally, and with the accused in particular, by 
questions such as: 

Q. Doctor, you have primary administrative responsibility at the hospital by virtue 
of your position, do you not? 

Q. About how many patients do you h:1Yc in your division of the hospital? 
Q. How many doctors examine these patients? 
Q. There is a lot of ac..lministrativc detail and responsibility connected with the 

housing and care of such a large group, isn't there, doctor? 
Q. And that administrative work takes up a considerable amount of your time, doesn't 

it? 
Q. \Vould you say that one-half of your time is consumed with such administrative 

matters? 
Q. How many court-ordered examinations do you perform a year? 
Q. And how many times a year do you have to come to court to testify? 
Q. ls it true that you spend approximately one-third of your time in court testifying? 
In connection with this line of questioning, it should be remembered that many 

cornmirments to state hospitals arc for periods of from 60 to 90 days. Jurors assume 
that the patient was thoroughly observed and adequately diagnosed during this period. 
The revelation, brought out by appropriate questioning, that the doctor saw the patient 
only for a brief period when the accused was interviewed in a staff conference just 
before reporting to the court, is often shocking to the jury. 

On occasion the doctor will attempt to counter the effect of this revelation with a 
statement that the accused was under observation by trained aides during the entire 
period. The accused may have been seen by a psychiatric resident once or twice, 
but the resident will probably not be called to testify and may not even agree with 
the testifying doctor's diagnosis. 

Defense counsel should attempt to :filter the various sources of information upon 
which the government doctor relied in formulating his opinion into one of three 
categories: (1) the interview with the defendant; (2) information from third parties, 
for example, jail guards, family, friends, relatives, and other doctors; and (3) informa
tion from neurological and psychological tests. The doctor will have to admit that 
his lmowledge of the accused is limited to these sources, although evaluative material 
may come from the doctors experience and education. Each category can then be 
reduced to proper perspective by an examination of the information actually received 
from each source. For example, little information ·will have been secured from ward 
attendants. Their notes can be produced to show their quality and content if necessary. 
See generally Turner, Ant1tomy of Psycbiatric Cross Examination, 34 J.B.A. KAN. 

93 (1965) . 
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lacked an adequ.ite found~uion.61 • loreover, when challenging the 
sources of the locror 's opinion the def ensc attorney nuy find hi1n rc
crcati11g to rcsL1lts of an cx.unination pcrfunncd by rLsidcnt interns. In 
such a situation, counsel should cmplusize the expert's use of inten·ie,vs 
bv !illbordinarcs. 0~ ., 

ProblC:111s ,.~itb Expert 1'esti,nony. Boch the natun.: :.1nd scope 
of expert psychiatric tcsti1non y un the issue of insanity as \\ ell as the 
\veight accorded it by the jury present practical problems ,vith ,vhich 
the trial lawyer n1ust contend. For example, in jurisdictions which have 
adopted the unn1odified Jll'"l'·lagbten rulc,u3 a psychiatrist ,vlw h;.1s ex
amined the def end ant ,vill usually be asked ,vhcther in his opinion the 
accused kne,v the nature and quality ( wrongfulness) of his :1ct at the 
time of its com111ission. «H Counsel should ensure that the expert n1edical 
,vitne!lses on both sides of the case understand their role in n1aking this 
assessn1ent. 

Too of ten the psychiatrist fails to recognize the distinction bcnvccn 
what he is and ,vhat lie is not being asked to do. The attorney 1nust 
make it clear to the doctor that he is not being asked whether he believe~ 
that the accused should be treated in a hospital or punished by imprison
ment; chis question involves \Vholly irrelevant considerations, such as 
the doctor's personal moral code, his opinion of tbe extent to \vhich 
treatn1ent ,vould be useful to the defendant or disrupti•;c of the hos
pital's efforts for other patients, and his understanding of the 1:nv. 

Rather, def cnse counsel should impress upon these ,vitnesscs the fact 
that psychiatric testimony is valuable only because of the psychiatrist's 
medical expertise. The doctor's function is to n1ake a medical judg
ment, based upon his knowledge of the accused's 1ncntal condition and 

ljl Just a, the personal contact of the doctor with the accused may be limited, his 
knowledge of the patient's per<onal history will ordinarily be confined to that secured 
from hospital or court records and the intcn·icw with the defendant. His lack of 
intimate knowledge of the history of the accused !>hould be exposed only after eliciting 
the a<lnfr,sion that history is of great importance in arriving at the correct diagnosis. 
Counsel should show that the government witness has failed to explore ccrrain a\·cnucs 
of information which could have been gained through inten·iews with relatiYcs and 
other associates of the dcfcnd:mc. The wimess may even go so far as to admit that 
the presence of such information at the time of his diagnosis might ha\·e resulted in 
a diff crcm opinion. 

62 The attorney should show that reliance is being placed upon opinions and ob
servations of students who arc stil1 undergoing medical training. \\'hen subordinates' 
reports or psychological tests arc contrary to the doctor's opinion, counsel may show 
that the doctor did not properly examine the patient himself and referred the patient 
to others less qualified. 

68 Note 2 supra. 
"See, e.g., Commonwealth v. Chapin, 333 Mass. 610, 625, 132 N.E.2d 404, 413 (1956). 
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of the effect which that condition n1ay have had on his actions.mi It is 
the role of the jury, and the jury alone, to apply the legal test to the 
testimony and to n1ake the ulti1natc detennination of crin1inal n-:sponsi
bility. 

While it is i1nporrant that the psychiatrist understand ,vhy he is called 
to present his opinion, it is also helpful for the ,vitncss to have a f unda
mental kno\vledge of the legal n1eaning of the prevailing insanity test. 
It is co1nn1on for a psychiatrist to structure his testimony upon an un
founded personal definition of legal tenns. If the doctor understands 
the accepted interpretation of the ,vords of the rest, and if he under
stands that he must restrict his testimony to opinions of n1edical condi
tion, the quality and relevance of his testin1ony ,vill be enhanced. 

Questioning on the witness stand should not end ,vith eliciting the 
opinion of a n1edical expert on ,vhether the accused kne,v the nature 
and quality of his act. The result of such limited testimony is that the 
jury, in the absence of any further meaningful discussion of the de
fendant's condition, may accept the doctor's ans,ver as conclusive on 
the legal issue of insanity. This is not consistent with the la,v, of course, 
since the jurors are the triers of fact, not the medical ,vitnesses. 

Even ,vhen the '\Vitness appears to con1prehend his role as an expert, 
a closer examination will serve at least nvo useful functions. First, since 
the '\Vords of the tests are subject neither to facile nor precise definition, 
it will ensure that the doctor's conclusions are based upon a proper 
understanding of the legal test and are consistent ,vith his kno\vledge 
of the defendant's n1ental status. Secondly, it ,vill reveal to the jury 
additional inforn1ation upon which to evaluate the doctor's testimony 
and to base its ultin1ate findings. Counsel must not be satisfied, there
fore, '\Vith mere conclusory statements from psychiatrists. 

In examining expert medical \Vitnesses, it must be kept in mind that 
the use of psychiatric jargon found in medical textbooks is likely to be 
n1eaningless to a jury. Doctors may complain when so advised that they 
are not being allo\ved to testifv ,vithin their medical comoetence and 

.... • J. 

65 See, e.g., \Vashington v. United States, 390 F.2d 444, 457-58 (D.C. Cir. 1967); 
Mims"· United States, 37, F.2d 135, 143 (5th Cir. 1967); Dciden & Gasparich, Psychi
atric E1.:idence and Full Disclosure in the Criminal Trial, 52 CALIF. L. REv. 543 (1964); 
Diamond & Louisell, The Psychiatrist as an Expert TVimess: Some Rumi11ations and 
Speculations, 63 l\11cH. L. R.Ev. 1335 O 965); l\lagus, Ps·ycbintric E11:ide11ce in tbe Com
r,•7on Law Courts, 17 BAYLOR L. Rn·. 1 (1965); Rhcingo!d. Tl:e Basis of ,\fedical Testi
mony, 15 v ... ,m. L. R.Ev. 473, 526-31 (1962); cf. Levine, Psycbologist as Expert TVitness 
in "Psychiatric" Questions, 20 CLEV. ST. L. R..Ev. 379 (1971) (contending that a clinical 
psycho!ogist may be better qualified than a psychiatrist to sen-e as an expert witness). 
See generally Sad off, Jilental Illness and tbe Cri11,inal Process: T be Role' of tb, 
Psychiatrist, 54 A.B.A.J. 566 (1068). 
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lire required by the Ct urr~ tu g-i·, c testimony in unrealistic tern1s. Coun
sel should sere ·s that 1neclicld tcrminolot!'\ is to lJc a \'Oidcd, and th:1t ~-
where it is uscll, the mc~nings of the tcn1b 111ust be fully and simply 
explaine L utJ 

Counsd ~lwul I also be :t\\ are uf the pnssibilt~· of objections to expert 
p,ychiatric testimony under the hl'ar:-;;1_\' ruk.li;' rrhc U\U:ll objection is 
based on the theory that the witness may gi\ c only conclusions resulting 
frt11n his o\\ n obser\'ations uf and experiences \\·ith the accused, since 
conclusion~ b:1scd upon the obsen ,u10ns and experiences of others c:1n
not be cross-examined :ind arc therefore inadn1issible as hears:1v."h But 
if reliable: evidence is the objcctiYc of the hearsay rulc/u a better ap
proach might be to admit the testimony,70 recognizing that in formulat
ing his point of view, the doctor has taken into account the re-liability 
of the lbta which underlies his conclusions.71 Properly informed of 

66 E.~ .. \ \ ·.bhingcun v. Unic1:d ~tatc:,, 390 F.2d H+, 45+-55 (D.C. Cir. 1967) (court 
sugges;s limiting ~use of labels such as schizophrenia and neuro.,is); Uni red States v. 
Cun1:ns, 290 F.2d 751, 772 (3'.l Cir. 1961) (defendant's condition muse be explained 
in "understandable terms"). See note 50 supra and accompan1 ing text. 

67 The Jefinition of hcarsar evidence from C. McCORMICK, E\'IDE:\"CE § 225, at 460 
(1954) St:lt<.:S: 

I Iearsay evidence is testimony in court or \\ ritten evidence, of a statement 
made out of court, such statement being offered as an assertion to show 
the truth of matters asserted therein, and thus resting for its value upon 
the credibility of the our-of-court asserter. 

6s Commonwealth v. i\1cGruder, 348 ;\lass. 712, 714-15, 205 N.E.2d 726. 727 28 (1965), 
cert. denied, 383 U.S. 972 ( 1966) (though the evidence was admitted by Yirtue of 
scaturorr authorization, the court stated chat under common law rules of e\·idence, 
psychiatric opinion based on hear'-ay is nor admi..;sible). See also Ingles v. People, 
90 Colo. 51, 58-61, 6 P.2d 455, 458-59 (1931) (testimony on the question of insanity 
by the assistant director of a psychopathic ho:.pirnl based in part upon the case 
history supplied by the hospital staff); Flanagan "· State, 106 Ga. 109, 110-14, 32 S.E. 
80, 81-82 (1898) (doctor's opinion of imanity was based in part on what he had 
heard); People v. Black, 367 Ill. 209, 211-12, 10 ~.E.2d 801, 802 (1937) (neurological 
expert's testimony ac; to his opinion of the rnniry of the defendant based upon the 
report of social workers and his own observations). 

6~ The modern basis for the exclusion of hearsay evidence is said to be that the 
person who made the ob~ervation is not subject to cross-examination. Clearly the 
cro'>s-examination serves lo test the weight and validity of the things asserted. There
fore, the underlying reason for the exclusion of hearsay evidence is the possible 
unreliability of evidence which has not been tested by cross-examination. See C. 
~lc::.CoRl\llCK, supra note 67, § 224, at 458-59; 5 J. \VIGMORE, supra note 56, § 1362, at 3. 

70 Such data is not admitted to prove the truth of the assertions of the doctor, but 
to give rhe trier of fact the lia~is upon which the expert's conclmions rest anJ thus 
to permit an evaluation to be made of the weight and reliability of that opinion. See 
Scitkl & C,ingric.:h, llc,1rr,1y Objections to E,·11ut l'sychi,1tric Opinion Testimony and 
the f'rn/1osed Feder,tl Rules of Evidence, 39 U.\1.K.C. L. Re\". 141, 145 (1971). 

71 Because of the practical limiratinns of ps~ chiatric treatment, it is axiomatic that 
the psychiarri-.t must rely to a considerable extent upon information which the law 
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the facts on ,vhich he based his opinion, the jury could then detennine 
the weight it should be accordcd.72 A realistic appraisal of the condi
tions under which n1any doctors n1ust ,vork supports this approach. A 
psychiatrist, particularly one ,vorking in a large, urban institurio!l, rarely 
sees the def cndant for long periods and rnust rely on staff reports and 

would view as hear:say. St:e genaal!y 5 J. \V1G.!\10R1., mprn note 56, § 1361-63, at 2-9. 
In C . .:\kCoRMJCK, supra note 67, ~ 15, at 31 it is asserted: 

Often these [ hearsay l statements arc of a highly reliable kind such a:s a 
report of an examination by another physic.:ian, or hospital charts an<l 

records .... The pre\ ailing view, howe\·er, is that a question calling for 
the witness' opinion on the basis of such reports (without reciting their 
contents as h} pothbes, to be supported by other e\ ide:ncc as co their 
truth) is improper. The essential objection s<::c..m.., co be th:1t ..:ince the 
question is not hypothetical in forn1, the jury is asked ro accept as 
c\·idencc the witness' inference, based upon some one else's IH:ar,a: .! ser
tion of a fact, which is, presumably not supported by any evidence at 
the trial an<l which therefore the jury ha5 no basis for finding ro be true. 

McCormick, however, docs not feel that the hearsay rule should be ;1rbitra1 ily applied 
co exclude expert testimony in this area, but rather, just as a judge and a jury are 
deemed competent to pass upon the orJinary witness on the stand, a scientific expert 
should be deemed competent ro judge the reliability of statements made to him by 
other in\'esti6arors and technicians. 1 his view, he feels, is especially recnforccd when 
the opinion is based, not on such reports, but also partly on personal obscn acions. Id. 
at 33. In a more consenative manner, \Vigmorc :1lso supports this \'iew: 

As to hearsay symptoms told by third persons, a diagnosis based on sundry 
information from third persons in general has no claim for admission. 

Bm when the information is that of an attending nurse or p/JJ,,.ici.111 
having personal observation and an interest in learning and describing 
accurately, there seems C\ cry rea<on for admitting testimony based in 
pat t on this. 

3 J. " 'IG:'\IORE, supra § 688, at 9-10. See also Fuller v. State, 213 Ind. 144, 145-48, 10 
.E.2d 594, 594-96 ( 1937) (plea of in<:anit: : phy5icians examining the accused in jail 

permitted to testify despite ha\ing rn1ked with the jailer about the conduct of the 
accused); Sundquist v. l\ladison Ry., 197 \Vis. 83, 86-87, 221 ·.\V. 391, 393 (1928) 
(opinion of doctor who treated plaintiff bas;ed in part upon reports of examinations 
made by ho.,pita1 technicians). 

In addition, many courts will allow the opinion of a physician who has treated 
the patient although his tectimon1 is based in part upon the "history" gi\'en him by 
the patient. See, e.g., Kansas City S. Ry. v. Clinton, 22-t F. 896, 899-900 (8th Cir. 
1915). If, however, the physician has examined the patient solely to prepare himself 
to testify and not for the trearment of the patient, his opinions, if ba~ed partly 
upon the ''hi'itory" 2s gi,·en tO him by the patient, will be inadmis~ablc. See, e.g., 

Tashville C. & St. L. Rv. ,·. ~cw York, 127 F.2d 606, 611-12 (6th Cir. 1942). See 
also Seidel & Gingrich, supra note 70, where the authors point out that the doctor 
usually applies his trained intelligence to the raw data with a view toward ascer
taining its reliability, and that to exclude the expert testimony based upon this dara is to 
leave the trier of fact wirhout sufficient guidance. 

72 lt is well settled that an expert's opinion can rise no higher rhan the facts on 
which it is based and that the trier of fact may di-,rcgard his opinion if it is not 
properly supported by the fact-,. S e, e.g, i\Jims v. Vnited State,;;, 375 F.2d 135, 
143-44 (5th Cir. 1967); People v. \\"olff, 61 Cal. 2d 795, 804, 39:+ P.~d 050, 96-l, 40 Cal. 
Rptr. 271,276 (1964) (en bane). 
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con, ersations ,vith other n1embers of his profession at the institution. 
To demand of the p ychiatrist testimony limited to first-hand inforn1a
tion is to disregard modern psychiatric practice. Cross-examination 
affords ainplc opportunity to discredit the ,vitness and to n1ini1nize the 
,vcight of his testinwny. 

CONCLUSION 

Although this discussion could not attempt to exhaust the study of 
the practical aspects of raising the insanity defense, it should h:1vc served 
to acquaint attorneys \\'ho rarely defend the cri1ninally insane ,vith sonic 
of the issues and techniques essential to a persuasiYe case. Of course, not 
an of the considerations and tactics outlined here ,vill be applicable to 
a particular situation. But after analyzing his case in light of them, coun
sel may ,veil find that their judicious use ,vill provide the key to a suc
cessful defense. 



THE INSANITY DEFENSE: HISTORICAL 
DEVELOPMENT AND CONTEMPORARY 

RELEVANCE 
SHEILA HAFTER GRAY* 

INTRODUCTION 

The United States C(Jurt of Appeals for the District of Columbia has 
recently focused its attention on the present status of the insanity defense 
in its consideration of Brawner i·. United Stntes.1 In so doing, the court .... 
has raised numerous questions concerning the current insanity tests' suit-
ability for the future determination of criminal responsibility. In order 
to clarify the issues involved in this reevaluation, it is nec·essary to re
view the historical development of the insanity defense "\Vith particular 
reference to the role of psychiatric ·expert opinion in formulating stand
ards for its application. The f ollo,ving revie,v ,vill attempt to demon
strate that the old, broad insanity tests retain their relevance and, in fact, 
are superior to the recent "technical" tests ,vhich depend on current 
scientific theory rather than long-range legal precedents for their ef
fectiven·ess. As Justice Doe of New Hampshire pointedly asserted over 
a century ago, "the law does not change with every advance of science; 
nor does it maintain a fantastic consistency by adhering to medical mis
takes which science has corrected." 2 

M'Naghten AND ITs CoMMON LAvV ANTECEDENTS 

Since the 12th century, the common la,v has recognized mental in
capacity as a defense to criminal conduct.3 The modern tests for in-

• 1\1.D. Harvard 1958. Member, American Psychoanalytic Association. Clinical As
sistant Professor of Psychiauy, University of Maryland School of Medicine. Faculty, 
Washington Psychoanalytic Institute. 

The author is indebted to Robert A. Boutillier, Lee Peeler and Joseph Perpich, M.D., 
for their assistance in the preparation and writing of this article, particularly for the 
legal research reflected in the footnotes. 

1 Crim. No. 22,714 (D.C. Cir., filed Feb. 6, 1969). Following the appeal, the court 
ordered the American Civil Liberties Union, Public Defender Service, American Psychi
atr1c Association and the Georgetown Legal Intern Project, among others, to submit 
briefs as amici curiae on such issues as the adoption of the ALI test for criminal re
sponsibility and the possibility of the complete abolition of the current insanity defense. 

2 State v. Pike 49 N.H. 399,438 (1869) (Doe, J. concurring). 
3 See Savre, A-Jens Ren, 45 HAR\'. L. REv. 974, 1004--07 (1932) [hereinafter cited as 

Sayre]. For comprehensive histories of the origins of the insanity defense see S. 
GLUECK, MENTAL D1SORDER AND THE CRIMINAL LAW 123-60 (1925); 1 F. "\VHARTON & 1\1. 
STILLE, MEDICAL JurusPRUDENCE 504 et seq. (5th ed. 1905); Crotty, T/Je History of 

[ 559] 
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sanity, ho\vcvcr, developed sio,vly and cocYally ,vith other defenses of 
incapacity4 as the hnv, both civil and crimin:11, moved f ron1 a concept 
of strict liability to one based on fault.i 

In the crimi,ul Lnv this movement away from absolute li;:ibility led 
gradually to the development of the concci)t of intent as a prerequisite 
to n:sponsibilicy. 'rile 1nuvcmcnt ,vas nurcun:d by two sources: the ris
ing in cc rest in the.: nc,vl y-discovercd Ron1an Ln\;, and the increasingly 
significant influence of the clergy upon government policy.(\ Both these 
sources c1nphasized guilt of the mind, a moral guilt, rather than guilt 
based on action alone.; 

Inscmity As a Otfeme to Crime in English Crimi1rnl Law, 12 CALIF. L. RLv. 105 (1924); 
Platt & DiamonJ, The Origius of the "Right ,wd ll'rong,, Test of Criminal Respomi
bility and Its Subsequent l)evelopmellt in thi1 United StntlS, 54 CAUF. L. Rr-v. 1227 
(1966). See generally L CoKE, Tue T111Ro PART oF ·1HE. hsTJTUTFS oF TIIE I ,,w OF 

E::--cL.\::s;o 4-6, 54 (1817); 2 \V. liowswoRm, A I-I1s10R\" OF E.r-:cusu LAw 50-54 (5th ed. 
1942); 3 \V. HoLoswoRHI, A H1s10RY oF EJ\cusH LAw 371-75 (5th ed. 1942); 2 F. 
PoLLOCK A:>;D F. ,\h11u::s;o, H1s10RY OF ENGLISH LAw 476-84 (2d ed. 1952); H. \\'£1110Fr.N, 

,\1£:-. 1 AL D:so1mt::R AS \ CR1:-.11NAL 0£FEJ\sE 52-64 (1954). 
-t Sayre at 1004-16 (tracing the de\'clopmenr and recognition of the defenses of 

insanity, infancy, compulsion, coercion, intoxication, and mistake of fact). 
6 3 ,v. HOLDSWORTH, supra note 3, at 372: 

\\'e h:1\c seen too that necessary self-defence, misadventure, or lunacy were 
admitted to be good grounds for mitigation of punishment. These deparcurcs 
from the older principles continued all through the period . .. and their 
growing precision doubtless helped to develop the view that the proof of 
some of these facts should negative guilt. 

Accord, Sayre at 1004. Comp,rre \\'igmore, Responsibility for Tortious Acts, 7 HARV. 

L. REv. 3!\ 317 (1894) with T. Pu:cK"'ETT, A Co""crsE H1sTORY OF THE Co;\,tMON LAW 

•H5-37 (4th ed. 1948) for differing views of the early common law concept of strict 
liability. But see Sayre at 981. 

6 Sa) re at 0 82-8,. S1.:e 1 F. \Y11,RTO~ & 1\1. Snnc, suprn note 3, at 471-7~, 506; Platt & 

Diamond, T/Je Ori~ins and De-.:elop111em of tbe "TVild Beast" Concept of Mental ll!ness 
and its Rela:io 1 to T/:Jc.ories of Criminal Responsibility, 1 J. OF H1sT. OF IlrnAvroRAt 
Sc1r.:-:cr.s 355 (;6 (1965). 

During the 12th century the judges in the royal courts '"ere primarily clergy, 2 vY. 
HowswoR rn, supra note 3, at 177, 282-90, and were re5pomibk for the administration 
of the hws. The mo5t notable instance of ecclesiastical influence was Bracton, \\ hose 
De Legibus ct Co1Fue1udinilms A11gli,1e (1300) borrowed heavily from Roman law and 
stronrrlv influenced the development of English law. Id. at 282, 289. Bracton urged: 

0 ~ V ~ 

[\V]e n ust consider with \\hat mind (a11imo) and with what intent ('l.:0'1111-

tate) a thing is done, in fact or in judgment, in order that it rmy be de
termined accordingly \\ hat action should follow and what punishment. For 
take a\\. .1y the ,, ill and every act will be indifferent, because your state of 
mind gi\ cs meaning to your act, and a crime is not committed unless the 
i11t1.-nt to inj•ire (11.1cendi volzmtas) intervene, nor is a theft committed ex
cept \\ ith the intent to steal. 

Id. at 101, quoted in S;1yre at 985. Br:icton became .\rchde:1con of I3:1rnstaple in 1264 
and Ch.111ccllor of Fxctcr Cathedral and in 1265' wnc; Chief Judge of England's highest 
court. the , 1u i 1 Regir. See Platt & Diam< ncl, s11/ira. 

7S:1yre at 988-80. See~ \V. llmnswonm, m/]rn note,. at 373; 2 F. P01.rocK & F. MA1T-
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In order to constitute a crin1e it gr~Hlually became necessary for an act 
to have been performed \Vith a crirninal intent, that is, ,vith n1ens rea, 
by son1conc \vho could control his bchavior.8 1~his ne\v concept of cri1ni
nal responsibility led not only to a gro\ving search for 111ens rea as an 
elen1ent of a criine,9 but also to the beginnings of a body of defenses 
based precisc.:ly upon the absence of this intenr. 10 One of the general 

LA?-;D, supr.1 note 3, at 476; PL1tt & Diamond, supra note 3; Cf. Hale!> v. Petit, 75 Eng. Rep. 
387,399 (K.B. 1562) (''lmlurder is the killing of a man with malice prcpcnse."). 

tiSce, e.g, \\'tlliamson \'. ~orris, [1899] 1 Q.B. 7, 14 (Russell, C.J.) ("[t]he general 
rule of Fnglish Law is that no crime can be committed unless there is mens rea."); 
Career , . United States, 252 F.2d 608, 616 (D.C. Cir. 1957) (''[ijf a man . .. is not a 
free agent, or not making a choice, or unknowing of the difference between right and 
\Hong, or not choosing freely, or not acting freely, he is outside the postulate of the 
law of punishment."); Boardman v. \Yoodman, 47 ~.H. 120, 147 (lSu~) (Doe, J., dis
senting) ("[t]he general theory of the common law is that the free operation of a 
sound mind is the essence of contract and cnme, that contracts and crimes do not con
sist of mere acts or words, and cannot be produced by mental disease."). 

9Sayre at 994- 1004. 
10 Id. at IOU-f-16. Sayre cites the folio,\ ing as early examples of defenses based on 

the lack of criminal intent: Selden Society, fvre of Kent, 6 & 7 Edw. II, 109 (1313-14) 
("[a]n infant under the age of Sc\'en yca~s, ri,ough he be conYicred of felon)', shall go 
free of judgment because he knm\eth no good and evil"); 27 Lib. _\-;s. f. 137, pl. 400 
(1353) ~ (a wife acting under coercion if her husband is not criminally responsible). 
1 M. HALE, PLEAS OF THE CROWN 49 (lsc .\m. e<l. 1847) (criminal acts done under frar of 
death by rebels who induced the fear can excuse one raising fear as a defense to a 
treason charge). See generally 1 ~I. H \LE, supra at 13-57 (discussing the defenses of 
infancy, idiocy, madness, lunacy, casualty, misfortune, ignorance, coercion and civil 
subjection, compulsion, fear and necessiry); 3 \V. Ho1.nswoRTH, SU/Ta note 3, at 3'"'2-88. 

For a summary of more recent development in t he common law defense of in
c2pacity see Brief for ACLU as .\micus Curiae at 4, 5, Brawner v. United St Hes, Crim. 

-o. 22,714 (D.C. Cir., filed Feb. 6, 1969): 
"Duress has long been held to excuse criminal action. (1\ 1arcin v. State, 31 
Ala. App. 334, 17 So. 2d 427, (194-4)). A sleepwalker has been held not co be 
criminallv responsible for his action (Fain v. Commonwealth, 78 Ky. 183, 
39 Am. Rep. 213 (18"9)). An epileptic seizure unquestionably excuses con
duct that ,,·ould otherwise be deemed unlawful (People ,·. Freeman, 16 Cal. 
App. 2n 110, H2 P.2d 435, (1943)). 1he influence of medication has been 
recognized as a defense (Pribble \' People, 49 Colo. 210, 112 P. 220, (1910)), 
as has kleptomania (Seate v.;\lcCuJlough, 114Iowa 532, 87 N.\V. 503, (1901)). 
Infants are not criminally responsible for their conduce (Allen v. United 
States, 150 U.S. 551 (1893)). Delerium cremcns has long been recognized 
as an exculpacory defense. (United States v. \lcGlue, 26 Fed. Cas. 1093 C\'o. 
15,679) (C.C.D. Mass. 1851) (Curtis, J.); United States v. Drew, 25 Fed. 
C:1s. 913 (No. H,993) (C.C.D. ~lass. 1828) (Storv. J.)). l\1ore recentlv, al
coholism (State v. Fearon, 283 ;\linn. 90, 166 ~.\V.2d 720 (1969); Easter v. 
District of Columbia, 124 U.S. App. D.C. 33, 361 F.2d 50 (1966)) and drug 
dependence (United States v. Ashton, 317 F. Supp. 860 (D.D.C. 1070); 
United States v. Allen, D.C. Super. Ct. Nos. 4133-70 & 21031-70 (Fehruarv 
10, 1971); United St:1tes v. Bowser. D.C. Super. Ct. ~o. 45504-70 (Febr~
ary 24, 1971)), have been recognized as disabilities that may excuse a de
fendant from criminal responsibility for his actions. All of these situations 
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categories of defenses, lack of n1enr:1l capacity, en1braced the insanity 
def cnse.11 

1·he use of ins::inity to excuse criminal conduct seems to h:1ve first ap
pe,ircd at the end uf the reign of 1 Ienry Il l in the fonn of king's pardons 
grante I to those he judged insanc.1

:! These pardons bcc:11nc so f rcqucnt 
that they \Vere ulcimatcl y granted as a 1n.1ttcr of course if the situation 
so dictar~d. 13 'The courts bt~r adopted insanity as a v.1lid defense. and 
by the 16th century it ,vas ,vell-cst::iblishcd in the criminal b,v.14 

Although it ,vas held. even as late a5 1724, that an accused must be 
totally deprived of reason for the insanity defense to apply,15 there ,vere 

invoke the fundamental common law principle that substantial impairment 
of behavior controls, resulting in action that is not \'olunrnry, is sutfa:icnc 
to excuse a defendant from criminal responsibility for his conduct." 

Id. at 5. 

11 Sa1 re at 1004-07; see 1 ~1. BALE, supra note 10, at 14. Hale divided the defense of 
mental incapacicy into three realistic categories for the purpose of discussion of the 
scope of this single defense in the later part of the 17th century. S. Gu.:i:cK, supra note 3. 
at 136-r. See ,?lso notes 17 & 28 infra. 

12 For example, a pJrdon \\ as granted to a woman by Henry III on the ground that the 
inquest shov,:cd she had killed her two sons in a fit of madness rather th;m with crimir1al 
intent. 2 F. Pol.LOCK & F. MAITLA!'ID, supra note 3 at 480 (listing other examples of Ro1 al 
ParJons). 

n The practice of granting pardons liberally \\ as certainly a major step away from 
the early concept of strict liability. See '"\Yigmore, supra note 5. But even so the la\\ still 
dictated that a jury ''muse convict a man who slays in self defense or misadventure 
';Ind that person must appeal to the King's mercy." 2 F. POLLOCK & F. i\lAITLAND, supra 
nuce 3, at 479. Such pardons came to be granted liberally, id. at 480-81, and a statute 
•1vas passed restricting the King's use of pardons to cases in which it historically had 
been grant ·d. I Roe. Par. 443b, 3 Fdw. 1I (1310) quoted in Sayre at 1005 n.125. 

B Hales v. Petit, 75 Eng. Rep. 387 (K.B. 1562): 
A lunatic wounded himself mortally with a knife and afterwards he became 
of sound mind and had the rights of Holy Church and after died of the same 
wound, and his chatrels were not forfeired ... when he ga\'e himself the 
wound he was out of his senses, in which case the killing of another should 
not be adjudged felony in him and for the same reason he shall not be a 
felon for killing himself .... 

Id. at 397-98. See Beverly's Case, 76 Eng. Rep. 1l 18, 1121 (K.B. 1603) (" f 11 Jo felony or 
murder c:in uc committed \\ ithout a felonious intent and purpose."); A. Frn1ffRnERT, 

Nat11r,1 Br 'tiwn :02 (15H) ("lh)e \\ho is of un<::ound memory hath not any matter of 
di5crction~ for if he kill a in:m it shall not be felony, nor murder, nor he shall not forfeit 
his land or goods for the same ... ''). 

16 R x v. Arnn)J, 11'.i How. Sr. Tr. 6?5 (C.P. 1724-). Arnold was com ictcd for haying 
shr)t and \\ oundcd Lord Ons1ow \\ hilc la haring under an insane delusion th:n Onslm~ 
w1s the ,1 mcc nf nil hi-; problem<; and that Onslow had bewitched him and was using 
imps to rorturc him. This cnsc is mually referred to as the codification of rhe "\, ilck 
bcc,.)te" test of insani y in Fngli'ih cnn,mPn bw. Yc:t the actu.11 instruction to the jury 
docs ,v t fully bear this out. Id. :it 76, 64; sec Platr & Oi;1mond, mpra note 6. 

The instru~tion t() the jury rrcngnizrd rhc possibility of one exception to the strict rule 
requiring total insanity, that of recurring insanity. To he a llcfcnse. however, the in-
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efforts to introduce partial insanity as a defense. At the end of the 17th 
century, Sir l\lathe,v Hale, in his attc1npr to categorize the recognized 
defenses to crin1inal charges, 10 developed in son1e detail the concept that 
partial insanity ,vas sufficient tu prove the absence of crin1inal intent. n 

He proposed a rule \vhercby a person \vould not be held responsible if, 
at the tin1c of the offense, his 1nenral capacity \Vas less than that of a 
child of I·} ycars.18 I-Iis test did not gain ,vidc use, ho,vcver. possibly be
cause an understanding of the relation$hip ben\·cen n1ent.1I age and n1cntal 
capacity had not yet developed in scientific circles.19 Furrhern1ore. so
ciety at that ti111e was not willing to accept the possibility of brge scale 
exoneration of criminals on the ground of insanity, possibly because no 
alternative to imprisonm·ent could be envisioned. The requirement of 
total insanity embodied in the traditional '\vilde beeste,, test the ref ore 
continued to prevail.20 

sanity must have been operative at the time of the crime and complete or perfect. Rex 
v. Arnold, 16 How. St. Tr. 695, 764 (C.P. 1724); cf. l \1. I-hLE, rnpT(( note 10, at 30. 

16 I M. HALE, supra note 10, at 29-36. Hale dh·ided mental incapaciry into rhrce 
groups: idiocy, which included natural defects such as mental rctardarion, dementia 
accidentalis vel advemitia, which was insanity stemming from injury to the brain, from 
concussion or disease, and dementia aff ectata, or drunkenness. Id. at 29-31. 

17 Id. at 30. The second class of disorders, dememia accidentalis ,z,,eJ advrotitia, was 
further divi<led into two classes-partial insanity and total insanity. Partial insanity was 
distinguished from total insanity in that it was of a lesser degree or it ·was limited to 
"particular discourses, subjects, or applications." Hale believed that many suffering from 
partial insanity arc not ",, holly destitute of reason" and so are accountable for rheir 
capital crimes. They arc to be distinguished, ho,i,.·ever, from those persons suffering from 
"perfect" insanity who have lucid intervals (i.e. lunatics). These persons are not crim
inally liable for acts done during periods of insanity. Id. at 30. 

18 Hale sec out his test as follows: 
The best measure that I can think of is this; such a person as labouring 
under melancholy distempers [for example] hath yet ordinarily as great 
understanding as ordinarily a child of fourteen years hath, is such a person 
as may be guilty of treason or felony. 

Id. at 30. 
19 S. Gu;EcK, su/ r.i note 3, at t 37. See Platt & Diamond, supr.i note 6. at 364, 366. ,, ·ith 

out specifically referring to Hale, the authors point to the emergence of the "infancy 
concept" of mental illness, which supplanted the "wilde beeste'' concept, and to the less 
humanitar:an appro1chcs to mental illness that the latter concept fostered and r_flcc~rd. 
But see IF. \VHARTOX & ~l. STILLE. supra note 3, at 519-20; Sayre at 1006. 

20 See Platt & Diamond, supra note 6, ar 356-66. The "wildc bcestc" tc,;t is usually 
attributed to the 13th century \vTitings of Bracton, but in fact the test is a corruption 
of Bracton's more sensitive theories. Id. at 358. See no~e 6 srrpra. The "wilde beestc" 
concept appears to have dc,·eloped from the medicYal superstition of demonic possession, 
the accepted drnrch psychology which distinguished man f::om bca-:t on the h:1,is of 
reason ,rnd a m·<;rr:mslation of the word Brums. Platt & Di:1mond, supra at 364. The 
''wilde beeste1

' test \\ as also extremely simple and readily lent it~elf to extractions from 
more elaborate treatment of insanity. See S. Gr UFcK. S1tl;ra note 3. at 139. See also 
Arnold's Case, 16 How. St. Tr. 695, 763-64 (C.P. 1724); BeYcrl~··s Case, 76 Eng. Rep. 
1118 (K.B. 1603); 1 F. ,vH.ARTO!ll & \1. Snu£, supra nore 3, at 524; Sayre ar 1005. 
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In 1800, J J,1dfield s Case a<ldcd in~ane delusions to the '\rilde bceste" 
test as a basis for a finding of ins::mity.~1 I Iadfield, a soldier ,vho had suf
tcred ~e, ere head injuries in b.1ttle, attempted to assassinate the king in 
order to attnin the mart\·r's death he belic\'cd to be his dcstinv. I Iis de-. . 
lusiun \\ as held to be sufficient ground for acquittal. This defense, al-
though not "idely successf uL led to acquittal in some c,1scs. In 184-0, for 
exampk, E~hvard Oxford, acting under a si111ilar delusion, attempted to 
assassjnate Queen Victoria and Prince .1...\lbcrt.22 I-le too ,vas acquitted 
un the ground of insanity. 

~fhrec \·ears beer, the case of DJniel i\1'~ao-hten23 led to a substantial . ~ 

change in the legal rule used to determine insanity. 1\1' \1ghtcn had been 
found not guilty by reason of insanity of the murder of Sir Robert Peel's 
secrec:.uy, Edward Drun1mond. Lord Chief Justice Tind~11 had instructed 
the jury to decide \vherher, at the ti1ne of the crime, the defendant "had 
or had not the use of his understanding, so as to kno\v that he ,vas do-.... 
ing a ,vrong or wicked act." 24 If he did not kno,v that he \Vas violat-
ing the hnv, he \vas to be acquitted; but if he ·was "in a sound state of 
mind," he ,vas to be found guilty.25 \Vhen the verdict ,,·as rendered, 
ho,ve\·er, the public and the Queen ,vere so disturbed over the obvious 
ambiguities of the charge that the House of Lords ,vas asked to define 

~ 1 Ha<lncld's Case, 27 How. Sr. Tr. 1281 (K.B. 1800). Hadfield was acquitted due to 

the ability and foresight of his advocate, Erskine, whose arguments were so forceful that 
the judge, in fact, <Erected that Hadfield be acquitted with the understanding that he 
\\ ould be committed. Id. at 1354-55. It is not surprising to find that Erskine based his 
case 011 Hale's definitions of insanity. Id. at 1310-11. See also I F. "'HARTO~ & ,\1. SnLLE, 
JUpra note 3, at 527-30; Crotty, supra note 3, at 116-17. 

~:.! Regina v. Oxford, 173 Eng. Rep. 941 (C.P. 1840). Oxford was a Yicrim of hereditary 
insanity, both his father and his grandfather haYing been insane. The jury was instructed 
that Oxford's guile was a question of "whether he was under the influence of a diseased 
mind, and was really unconscious at the time ... that it was a crime." Id. at 950. See 1 
r. \\'1nR10::-.- & \l. Sm.LE, supra note 3, at 536 n.82, indicating the authors' belief that 
neither Hadfield nor Oxford would have been acquitted if lhe soYereign had been killed 
or wounded. Cf. Rex v. Offord. 172 Eng. Rep. 924 (C.P. 1831). Offord, acting under an 
insane delusion that a group of 50 people in his village were conspiring to kill him, killed 
one of the supposed conspirators. The question presented to the jury was, ''Did he 
know that he was committing an offense against the laws of God and nature." Id. at 
925. Offord was found not guilty. But see 1 F. \V11ARTON & M. Snu.E, supr,1 note 3, at 

5 3 I -36. 
2a i\l'N:1ghren's Case, 8 rng. Rep. 718 (H.L. 1843). 

u Id. at 719-20. 
25 Id. ·1 he full instruction reads: 

The ciuestion to he determined is, whether, at the time the act in C]Ucsrion 
w:1<; committed, the prisoner ha<l or had not the use of his understanding, 
so as to know Lh:u he was doing a wrong or \\ icked act. lf the jurors shnuld 
he of the opinion tlrnt the prisoner was not sensible, at the time he committed 
it, that he \\ as violating the laws of hot h C. od :ind man then he \\ ould be 
entitled to a ,erdict in his fo\'nr .... 
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what constituted a sound mind and under ,vhat circu1nstances the in
sanity defense ,vould apply in the f uturc. Lord Tindal set out a double 
test, requiring that the def end ant 'Cit her not know \vhat he was doing 
( total insanity) or not knovv that it \Vas \Vrong.26 

DEVELOPl\lEN l A:SD i\ioDIFICATION OF .l1'1\1agbten 

vVe cannot understand the subsequent development of the insanity 
defense, however, without taking into account the position of psychia
try, both as a body of kno,vlcdge and as a group of practitioners, in re
lation to the courts. The first systcn1atic application of medical science 
to jurisprudence ,vas proposed by Hale,27 as part of his aforunentioned 
categorization of cri1ninal defenses. Although he defined his tenns ac
cording to contemporary medical understanding of the conditions he 
described,28 these definitions ,vere not legal rules but rather exan1plcs to 
help judges instruct juries ,vho tried the cases in ,vhich the insanity de
fense \Vas raised. I I ale n1ade it clear that mental incapacity ,vas to be 

20 The test as stated by Lord Tindal was the following: 
(T]o establish a defence on the ground of insanity, it must be clearly 
prove cl that, at the time of the committing of the act, the party accused \\ as 
labouring under such a defect of reason, from disease of the mind, as not 
to know the nature and quality of the act he was doing; or, if he did 
know it, that he did not know he \\ as doing "hat was wrong. 

Id. at 722. 
27 1 M. HALE, supra note 10. 
28 \\ hile llale's three categorizations were based on Pth century medical juris 

prudence, they remain sufficiently accurate to be readily translatable into modern termi
nology. Note, for example, Hale's dcfini·ion of lunacy: 

Again this accidental dementi,1 \\ hcther rotal or partial. is distinguished 
into that\\ h:ch is permanent or fixed, and that "hich is interpolated and by 
certain periods and Yicissitudcs: the former is pbrensis or madness; the 
latter is that which is usually called lunacy. · 

1 ~1. HALE, mpra note IO, at 30. Compare it with the following modern description of 
manic-deprcssi ve psychosis: 

Oscillations of mood from time to time arc normal happeninr-s. . . . The 
manic deprcssi\·e psychoses are exaggerations of such oscillations some
times brought about by adequate cause in surroundings though in degree 
and sometimes apparently arising without discoverable external cause. 

H. SINGER & \V. KROH~, I NS.\NlTY A.1\'l) THE LAW 44 (1924). 
Hak's treatment of his third classi<-ic:nion of de1re•1tin, drunkenness, is a1so precocious. 

\Vhile he states the general rule that intoxication is not a defense to crime, he allows 
c,vo exceptions. The first is a person who by "unskilfulness of his physician, or by the 
contrivance of his enemies" became intoxicated ,Yhile the second is: 

That although simplex phrenzy occasioned iunnedintcly bv drunkenness 
excuse not in criminals, yet if by one or more such practices. a!l f.,.1bit11al 
or fixed phrcnzy be caused, though this madness was contracted by the Yicc 
and will of the par~·, ~-cc this habitual and fixed phrenzr thereby caused 
puts the man into the same condition in relation to crimes, as if the same 
,vere contracted inYoluntarily at first. 



566 THE \;\tERICAN CR1~1INAL LA\Y REvIE\Y [\Tol. 10:559 

a question of fact to be determined by the jury.~ The evidence pre
sented by medic.11 experts ,vas, ho\vcvcr, given no greater ,vcight than 
that of lay \Vitnesses. 

Ir ,vas not until \1' 7 agbte11's C,ue:Hi that the testimony of psychia
trists, as experts in the field of mental discJse and deficiency, ,vas ac
corded special status. For the first time they could offer an opinion con
cerning ~in event ,vhich they had not actually ,vitnessed, but about ,vhich 
they might reconstruct inforn1ation using their nc\\'h· dc\·elopcd rcch
ni{]UCS.31 \Yhilc physicians still could not determine the fact of insanity, 
they ,verc permitted to testify \\·hethcr the accused had been suffering 
from a disabling disease at the time of the alleged offense and to scare 
whether the criminal act was a product of that disease.32 Pandora's Box 

1 l\1. H .\LE, supra ac 32. For an example of the possible application of Hale's description 
to a modern case see Br3woer v. United Staces, Crim .. 1 0, 22,7 H (D.C. Cir., filed f eb. 6, 
1969). 

29 l ~I. H 1 1.1~, supr,1 note 10, at 29, 30, 32. Hale, for example, in closing his descrip
tion of the s: mptoms of idiocy writes: "These, though they may be evidences, yet they 
arc coo narro\'·, and conclude 110c alwa~·s, for idiocy or not is a question of fact triable 
by a jury, and sometimes by inspection." Id. at 29. However he does noc leave the 
jury \\ ichout restraint in determining the "indivisible line" which separates "partial" 
from "pcrfecc'' insanity: 

[I}c must rest upon circumstances duly to be weighed and considered both 
by the judge and jury, lest on the one side there be a kind of inhumanity 
cowards che defects of human nature, or on the other side too great an 
indulgence given to great crimes. . . . 

Id. at 30. 
8-0 8 Eng. Rep. 718 (H.L. 1843). 
81 Lord Tindal confronted the issue as follows: 

Can a medical man conversant \.Vith the disease of insanitv1 who never 
saw che prisoner previous to the trial, buc who \Vas prese~t during the 
\.vhole trial and che examination of all the witnesses, be asked his opinion 
as co rhc stare of the prisoner's mind at the time of the commission of the 
alh.:gcd crime, or his opinion whether the prisoner was conscious at the 
time of doing the act that he was acting contrary to law, or whether he 
\\ as labourjng under any and '" hat delusion at the time? In answer 
thereto, \ve state to your Lordships, that we think the medical man, under 
the circmmrances c;upposed, cannot in strictness be asked his opinion in the 
terms ahoYe stated. because each of those questions involns the determina
tioil of the trutb of the f rrts deposed to, ru:hicb it is for tbe jury to decide, 
and tbe questions are not mere questions upon a 111,1tter of science, in 
'l.Chicb c,He mcb c--.,·idence is admissible. Bue where the facts are admitted 
or not disputed, and the fJUCstion becomes substantially one of science onl~·. 
it may he cnm·enient to allow the C]Uestion to be put in that general 
fnrm, thnugh the s::ime cannot he insisted on as a matter of right. 

Id :ir .. 23 ( empha..,is :1ddcd). 
:-12 Id. Rllt cf. T f:tdficld's C:1c;e. 27 TT ow. St. Tr. 1282. 1334 (K. B. 1800). Frskine sue 

cccded in inrrnducing into <'dclcnce the tec;timony of Dr. Crieghton th:1r lia,;cd on a 
single pretrial examination nf tlw defendant the doctor had "not the smallest doubt that 
he\\ as insane.', 
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was opened just enough for the courts to vic\v its contents; but it took 
85 years for another court to muster the courage to lift the lid once again. 

The 1l1,Naghten rule, later OH)dificd beyond recognition by experts 
and jurists alike, becan1e the basic rule in the English and Arnerican 
courts for almost I 00 years.33 1~he pron1ulgarion of the rule, heavily in
fluenced by the An1erican psychiatrist, Isaac Ray ,34 marked the first in
stance in ,vhich the courts responded to the budding science of psychia
try.3il Its carefully drafted languagc36 n1ade psychiatric testimony usc
f ul because it perrnitted the expert to f orn1ubte the rel.ltionship benvccn 
criminal intent and mental state in a particular case. Furthern1ore, the 
rule allowed ·wide lee,vay in the definition of "disease of the mind" and 
yet prevented acquittals based solely on the presence of n1ental illness 
at the tin1c of the crin1c.:n But Jl'l., 1\7 ngbtea soc n becan1c a rigid codi
fication of early examples of its applic,1tion.3

~ as the Ne\\' I Ian1pshire 

Erskine also used testimony of the surgeon who created Hadficl<l's inirial head 
injury that the defendant ,vas insane at the time of his discharge from the army and 
in all probability remained so. Id. at 1335-36. For an early' example of miscarried 
expert testimony, see Earl Ferrer's Trial, 19 How. St. Tr. 886, 942-+4 (H.L. 1760), 
cited in S. GLUECK, supra note 3, at 143 & n.l. 

33 "[T] he rules of J\l'Naghtcn's Case were widely adopted and are now the sole 
test of criminal insanity in most common law jurisdictions, although in several stares 
they have been modified by, and are applied in conjunction with, the 'irresistible 
impulse' test .... " Annot., 45 A.L.R.2d 1+47, 1452 (1956) (footnotes omitted) (contain
ing a list of representative cases applying the rules.). 

84 See I. RAY, l\1EDTCAL JURISPRUDENCE OF INSANITY (4th ed. 1860). 

85 For a description of the Af'Naghte11 couns' response to the introduction of con
temporary psychiatric knmvledge, see J. BrGGS, THE Gti,LTY MIND: PsvcHIATRY AND 

THE LAW OF Hol\t1CIDE 100 passim (1955); Diamond, Isaac Ray and the Trial of Daniel 
M'Naghten, 112 AM. J. OF PsYcHIATRY 651 (1956). See also Platt & Diamond, supra note 
3, at 1247; Slovenko, A History of Criminal Procedures as Related to ,Uental Disorders, 
71 \V. VA. L. REV. 135, 138-39 (1969). 

86 See note 26 supra. 
37 See i\lueller, M'Naghten Remains Irreplaceable: Recent Events iu the Law of 

Incapacity, 50 GEo. L.J. 105 (1961). 

38 For examples of early cases rigidly applying the .M'N aghten "right-wrong" test, 
see People v. Coffman, 24 Cal. 230, 235 (1864); Spencer v. State, 69 l\ld. 28, 37-41, 13 
A. 809, 812-15 (1888); Flanagan v. People, 52 ~.Y. 467,469, 11 Am. Rep. 731-32 (1873). 
See generally G. lV11LI\l\1S, CRIMINAL LAW 477, 482, 491, 492-93 (2d ed. 1961). 

For an example of an early case supplementing A.f'Nagbten ,,·ith an irresistible impulse 
rest, see Common"·ealrh Y. Rogers, 48 ;\ lass. 500, 501-03, 41 Am. Dec. 458, 461 (1844) 
(Shaw, C.J.), discussed in Spencer v. State, 69 ;\ld. at 38, 13 A. at 813. 

,\ contemporary illustration of rigid, misguided interpretation of 1\f'N,1ghten appears 
in United Srntcs "· Currens, 290 F.2d 751, 763-64 (3d Cir. 1961)whcrcin Chief Judge 
Bi~gs described the Al'Naghten test as a mere extension of the more ancient "crood
evit' rest for criminal responsibility. Biggs' interpretation is criticized in ;\ 1~ellcr, 
supra note 37. For actual examples of rigid application, see, e.g., Bry:lnt v. State, 207 
\Id. 565, 558-9.f, 115 A.2d 502, 512-15 (1955) (refusing to alter "right and wrong" test 
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uprcn1c Court lrnd en\ i ioncc.l "hen it rejected the test in 1869.30 

l~hc narro,v interpretation of At'1\1 aghte11 led to nvo major erroneous 
con::;equenccs. First, the \\ ords of the test came to be interpreted as re
quiring a cogniti, e undeL randing of the diff erencc betwcu1 right and 
wrong."0 ccundJy, the concept of ''disease of the 111ind" came to be 
held by son1c psychiatri!:itS ro tncompass only psychosis itself.41 The lat-

adoplcd in 18 J; State \. \ \ hite, 60 \\ash. ~d 551, 585-93, 37-+ P.2d 942, 959-67 ( 1962) 
(en bane) (refusing to alluw any insanity defense beyond ,\l'Nag/Jtui°; 111inimum 
standards); Bazclon 1 be C011cept of Responsibility, 53 Gi::o. L.J. 5, 12-l l (1964) (criti
dzing State v. lVbite, mprt1). See gener.1//y Annot .. \.L.R., mpr,1 note 33, :u 1450-59 
(Supp.1971). 

3& justice Doe pointed to the errors of both the medical and legal professions: 
Defccti\·e m~dical theories have usurped the position of common-law prin
ciples. 

1 he usurpation, "hen <lerecred, should cease. The man if est imposrure 
of an extinct medical theory prerending ro be legal authority, cannot 
appc.11 iur support ro our reason or c,·en co our sympathy. The proverbial 
reverence for precedem, does not readily yield; bur when it comc·s to be 
under~tood that :1 precetlcnr is medicine and not law, the renrence in 
,, hich it is held, will, in the course of time subside. 

The legal profession, in profound ignorance of mental disease, h:ive as
sailed the superintendents of asylums who knew all that was knO\\ n on the 
subject, and to whom rhe world owes an incalculable debt, as \'isionary 
theorises and scnrimenral philosophers :mcmpting to ovcrrurn serried prin
ciples of l 1\\'; whereas, in fact, the legal profession were i,n-ading the 
province of medicine, and attempting to install old exploded medical 
theories in the place of facrs established in rhc progress of i;cicmific 
kn<m ledge. The inv:icling parry will escape from a false position when it 
\\ ithclraws into its own territory: and the administration of justice "ill :t\·oid 
discredit when the comro,·ersy is thus brought to an end. \ \ hether the old 
or rhe new medical theories arc correct, is a guest ion of foct for the JllfY, 

it is not the business of the court to know whether an\' of them :ire cor
rect. Tbe law does not cb,mge r..z;itb er..1ery ad;_•ance of science; 11or does it 
maintain ,1 fantastic consistency by adJ.,ering to 111edic.1/ 111ist,1kis r.1,•bicb 
science h,,s corrected. 

State v. Pil,e. 40 TJJ. 399, ·H~ (1869) (Doe, J .. concurring) (emphasis added). 
_.o Bernard Di:m10nd's recent criticism of the M'r,:agbten rule sen·es ro illustrate the 

misplaced emphasis on cngnit ion. TTc states: 
I shall start with the assumption (which many readers will <]Uestion) that 
1' •aghtcn is dead-that the "J.:110\\ ledge of right :rnd \\TOPf( test of 

criminal responsihility remains onlv to be buried, and that the real ic:suc is 
how long must the fun era I services go on and how many decades must 
pac;s before the law ceases to mou:n at its grave. For me· the truth is that 
the principle behind ~ 1' ·aghrcn. namely, tbat defect of cognition as a 
come wence of 111c11t,1! disease is the primary exwlpating factor in tl.1e de
ter111i11atio11 of legal insanity, has probably nc,·cr been other than a legal 

fiction. 
Diamond, Fmm \ f' Lirrhten ff) Currens, and Reyond, rn CAT tF. L. Rr-v. 189 ( 1962). 

41 Ml RIC>\:S p H llli\ 01RH"'. \ssor:t \T101', n,A<::-:OS'flC ,\,1) ST,\TISTIC,\1. ;\ I ,:-:u \J, OF i\h:NTAT. 

o, ORI> nc; (,d ed. JQ(,fl) offers the folio,\ ing dec;crip·ion of p'-ychnsic;: 
Pnticmc; arc dcscribrd ac; J''i) chotics \\ hen their mental functioning is 



1972] INSANITY DEFENSE: CoNTE1\1PORARY RELE\'ANCE 569 

ter is illustrated by Frederic \Verthan1 in a case involving a pcdophiliac
42 

whom he believed should be held responsible under 1\1' /\lag/Jten because 
"the law of legal insanity is not intended to exculpate such a person who 
does not suffer from a psychosis, i.e., a 1najor disease, and \Vho is not con1-
mittable." 43 Psychiatric experts see1ncd to forget that the J\l'N,1ghten 
rule refers to the "true capacity of the individual." 44 Instead, these ex
perts sought to n1odify the hnv by attempting to codify each ne,v psy
chiatric theory and to substitute their findings for those of the jury as 
they became more confident of their ability to postdict hunun be
havior.45 

1~he recent experience in the District of Columbia illustrates the f util
ity of the constant recodifications of n1edical theories.40 1'1' N aghten, 
adopted as the rule in the District of Colun1bia in 1882,47 ,vas broaden·ed 
to include the "irresistible impulse" test in 192948 in response to the re
quests of a number of psychiatrists ,vho argued that unla,vful acts often 
arise from an impulse, a force fron1 ,vi thin, that could become strong 
enough to overcon1e the defendant's cognitive kno,vledge of the legal 
or moral wrongfulness of an act.49 Even this rule vvas not satisfactory, 

sufficiently impaired to interfere grossly with their capacity co meet the 
ordinary demands of life. The impairment may result from a serious dis
tortion in their capacity to recognize reality. Hallucinations and delusions 
for txamplc, may c.listort their perceptions. Alterations of mood may be so 
profound that the patient's capacity to respond appropriately is grossly 
impaired. Deficits in perception, language and memory may be so seYere 
that the patient's capacity for mental grasp of his sitution is effectiYely lost. 

Id. at 23. 
42 Pedophilia is a sexual deviation in which the desired love object for the adult is a 

child. 
43 ,venham, Psychoautboriu,rianism and t/Je Lau•, 22 U. CHr. L. RLv. 336. 337 (1955). 
44 Jd., quoting Judge Cardozo, Tbe Psycbiatry of Criminal Guilt in CAHN, Soc1AL 

MEANING OF LEG \L CONCEPTS (1950) . 
45 Postdiction is the explanation of past behavior on the basis of an evaluation of 

present behaYior. For a detailed discussion of postdiction in psychiatry and psych0-
analysis, see Rapaport, Tbe Structure of Psycboanalytic Tbeory, 2 PSYCHOLOGICAL IssuEs 
15 (1960). 

46 For purposes of this article, the emphasis will be placed upon the law of the 
District of Columbia and the Third Circuit, in part because the author has gained her 
experience in this region and in part because the case law in these jurisdictions provides 
au excellent focus for the ferment which has developed in the effort to fashion new 
standards for criminal responsibility. 

47 United States v. Guiteau, 12 D.C. (1 i\fackey) 498 (1882) . 
48 Smith v. United States, 36 F.2d 548 (D.C. Cir. 1929). 
49See S. GLUECK. CRIME A"D CoRRECTlON 153 (1952); H. ,vElHOFEN, l\1ENTAL DIS

ORDER AS A CRIMINAL DEFENSE 82-85 (19H): L. ,vrnsLoW, THE PLEA OF h°SA'NITY IN CRIM

INAL CASES 74 (1843); Glueck Psyc/:JitTtry and the Criminal Law, 14 VA. I . REv. 155, 
166-67 ( 1928). Recognition of "irresistible impulse" "'as also included in the recom
mendation of the British Medical Association to the Committee on Insanity and Crime 
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howe, er,r.o and in 195-+ the i\1'N,1gbte11 rule ,vas broadened almost to 

the point of nonexistence \\ hen the U nitc<l States Court of Appeals for 
the Discr:cr of Columbia Circuit held in Durh 11n v . United St.1tcs~· 1 that 
·an accused is not criminal} y responsible if his unla,vf ul act ,vas the prod

uct of a n1cnt3l Jiscase or defect." o:! 

l~hc Du, bmn rule ,vas a reformulation of the New I--lampshirc test an
nounced in State -~,. Pike, 13 ,vich one major and critical cliff crcncc: the 
Nc,v l Iampshire rule ,vas an evidentiary one ,vhile Durhan1 \\'as a sub
stantive rule of hnv.5

" This ,vas a victory for the postdictcrs; but it ,vas 

.1ppoinccd b) the LorJ I figh Chancellor in 1923. REPORT OF THE CoMl\trITI::£ ON 

hsANJTY ASO CR1:\1E 4, 8 (1923), cited in Keedy, Irresistible Impulse as a Dc:feme in the 
Crimjn.1/ Law, 100 U. PA. L. REv. 956, 963 (1952). The same recommendation was later 
made to the British Royal Commission on C-1pital Punishment. RovAL Co.\.1M1ss10:s ON 

CAPITAL Pc:-;1sH~l£:-.'T REPoRr 1949-53 275-76 (1953). For an excensi,e colkction of 
medical references, sec KecJy, supra at 989 n.201. 

In face, the New Harnpsl;irc Supreme Court saw the need for recognition of the 
"irresistil>lc impulse" as early as 1869 when it stated that: 

\\'hen di:,case is the propelling, uncomrolbble pov..er, the man is as in
nocent as the weapon .... If a man knowing the difference between right 
and wrong, but deprived . . . of the power to choose between chem, is 
puni:.hed, he is punished for his inability to make the choice-he is punished 
for incapacity; and that is the very thing for which the law says he sha11 
not be punished. 

State v. Pike, 40 :-J.H. 399, 441-42 (1869). 
so In Durham v. United States, 214 F.2d 862, 874 (D.C. Cir. 1954), the United St2tes 

Court of Appeals for the District of Columbia Circuit said: "\Ve find that the 
irre:.istible impulse test is also inadequate in that it gives no recognition to mental 
illness characterized by brooding and reflection and so relegates acts caused by such 
illness co the application of the inadequate right-wrong test." 

51 21-t F.2d 862 (D.C. Cir. 1954) . 
.;2 Id. ~t R"'4-75. 
:;s 49 '.H. 399 ( t 869). Judge Doe, in his concurring opm1on, stated the rule as 

follO\\ S; 

The \\ hole Jifficulry is, that courts have undertaken to declare that to be 
law which is a matter of fact. The principles of the law were maintained 
at the trial of the present case, when, experts having testified as usual that 
neither knowledge nor delusion is the test, the court instructed the jury 
rh:1t all rests of mental disease are purely matters of fact, and that if the 
homicide \\ :1s the offspring or product of mental disease in the defendant, 
he was not guilty by reason of insanity. 

Id. at 442. 
64 The change from an cvidcntiarv to a substantive rule made all the difference in the 

~ , 

loncr nm, for making legal standards of medical theories which by tlwir \'cry mnire 
must grnw :md change is the danger about which the court in Pike warned. ;\ lore re
c"11tlv. Dr. Thnm:1s Sz:1.:1.: h:1s pointed out the follv of Dur/Jmn: 

· To believe tint <mc's own theories are facts is considered by many con
temporary pwchiatrisrs as a ''symptom" of schizophrenia. Yet this is what 
rhc l:11 g11a'!c of the D1trbam dccisinn docs. It spccifi~s some of the sh')ki~sc 
.ind m<Jst cnnt rover<;ial aspects of contempor:uy psychiarry (i.e., those 
T crtaining to what is "mental disease" and the classification of such alleged 
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a pyhrric victory for they found they could not post diet ,vith the de
gree of certainty required in crin1inal cases. But ,vi thin a f e,v years, the 
D urba111 rule itself rioidificd. i\lcctino the rest beca111e a gan1e of sen1an-

b b 

tics, requiring definition and redefinition of "product" and "111cnral dis-
ease or defect." ~5 Perforce, the rule left little roon1 for the introduction 
of yet newer 1nedical discoveries. 06 

Recognizing the inadequacies of Durba1n, the United States Court of 
Appeals for the Third Circuit in United States v. Currc11f11 adopted a 
test to determine crin1inal responsibility based on the An1erican La,v In
stitute's l\1odcl Penal Code f onnulations for the insanity defcnse.5

1i The 

diseases) and by legal fiat seeks to transform inadequate theory into ''judicial 
fact." 

Szasz, Psycbiatry, Ethics, and tbc Criminal Law, 58 CoLv,1. L. RF.v. 18.,, 190 ( 1958), 
quoted in Reid, Understanding the N C,.,JJ H ampsbire Doctrine of Crimir..1/ I nsaniry, 69 
Y ALE L.J. 367, 389-91 (1960). For a derailed comparison of the Durb,1111 and ~C\V l-Lm1p
shire rules, see Reid, supra, at 389-98. 

65 In Carter v. United States, 252 F.2<l 608, 617 (D.C. Cir. 1957) ''product" was defined 
to mean that, but for the mental disease, the accu.,ed would nor ha\'C committed the act. 
In l\fcDonald v. United States, 312 F.2d 847 (D.C. Cir. 1962), "mental disease or de
fect" \.vas defined as "any abnormal condition of the mind \vhich subsranrinlly affects 
mental or emotional processes and subst;1nti;1lly· imp.iirs behavior controls.,, Chic.:f Judge 
Bazelon described the nature of the semantic g.rn1e in \Yashi11gton \'. United States, 390 
F.2d 444 (1967): 

[T] l.e jury ,\·as often subjected to a confusing mass of abstract philosophi
cal discussion and fruitless disputation between lawyer and witness about 
legal and psychiatric labels and jargon. Dr. Hamman's entire testimony on 
direct examination was that \Yashington did not haYe a ''passiYe-aggressi\·e 
personality," .. . did not haYe "an irresistible impulse,'' was "not mentally 
ill," and was not "abnormal from the standpoint of psychiatric illness". 

Id. at 447--t8. 
Since the M'Nagb+en d"cision. medical termc; have frequently been heard in court. The 

following are but a few: "defect of reason," "disease of the mind," "nature and quality 
of the act,'' "beh:wior controls," "mental dic;easc or defect," "capacity . .. to appre
ciate the criminality of his conduct," and "cnpacity to conform his conduct to the 
requirements of law.'' See ,vashington v. United States, suprtt at 452 n.:!3. Chief Judge 
Bazclon concluded after considering the hi~tor~· of the use of medical tenrinology in 
the courts that such terminologv is vague and giYes a fal,;-e impression of scientific 
ex,1cr-ness. Professor A lo.n ;\ 1. Dershowirz is quoted in the Bazel on opinion as going 
so far as to recommend that no legal rule should eyer be phrased in medical terms. 
The trend appears to be away from the Durhttm-Cnrter-McD011r!ld line of cases, which 
were attempts at defining and refining the meaning of medical terms, and into an area 
which 1enves much to the common sense judgment of the jury. 

66 Durl.urm has been accepted in onlv two other jurisdictions, l\f aine and the Virgin 
Islands. .A.. Gm nSrEJS, TnE l'\s \XITY DEFE,SE 83 ( 1967). However, the impact of 
Durham has been enormous, forcing a complete reeYaluation of the tests for criminal 
responsibilitv. See Goldstein & Katz, A boli.rb the "Insanity Defense"-TVby No+?, 72 
Y AtE L.J. an, 855 n.5 (1963) (Durham cited in 140 cases between 1957 and 1963). 

is1 290 F.2d 751 (3d Cir. 1961). 
iss T he court referred to the ALI Model Penal Code ~ 4.010) (Tent. Draft No. 4. 

1955) w hich provides that: 
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1·hir<l Circuit rejected J)urhmn for its failure to provide the jury ,vith 
a standard to relate a defendant's mental di~casc to n1ens rea require
mcnts:·0 Focusing on the guilty n1ind of the accuscd/30 it adopted the 
follcnving formulation: 

rl he jury must be sati.,ficd th;it at the time of the commicring of 
the prohibited act the defendant, as a result of mental disease or 
defect, bckc<l suhsmntiul capacity to conform his conduct to the 
rc1..1uircments of the bw which he is :.1llcged to haYe Yiolatcd.<;1 

Although the District of Columbia Circuit has not as yet adopted the 
Currens formulation, there are at least indications that it is currently be
ing considered to replace the Dur/Jmn rule.02 Thus, the game of redefi
nition of terms to limit application of the test may begin ane,v. 

i\1oo£R~ PsYCIIOLOCICAL THEORY AND lTs APPLICATION 10 CRnIINAL 

RESPONSIBILITY 

As \\ e have pointed out, n1any psychiatrists shared ,vith the legal pro
fession profound n1isconceptions about the significance of the 1'1'Nag/Jten 
rule.t3 \ Yhilc the psychiatrists and legal scholars attempted to alter the 

(l) A person is not respomible for criminal conduct if at the time of suc:h 
conduct as a re5ult of mental disease or defect he lacks substantial ca
pacity either to appreciate the criminality of his conduct or to con
form his conduct tO the requirements of the law. 

( 2) The terms "mental disease or defect" do not include an abnormality 
manifested only by repeated criminal or otherwise antisocial conduct. 

290 F.2d at 77-l. 
59 The court concluded: 

Id. 

[Durh,mJ] omits the most important step in deciding the issue of criminal 
responsibility. namely that of determining the total mental condition of 
the defendant at the time he committed the act, and providing the jury 
\\ ith a standard hy means of which an ultimate social and moral judgment 

can be rendered. 

60 The court stated: 
011r ... objective is, therefore, to verbalize the relationship between men-
tal disease and the concept of 'guilty mind' in a way that will be both 
meaningful to a jury charged with the duty of determining the issue of 

criminal responsibility and consistent with the basic aims, purposes and 

assumptions of the criminal law. 

fd. at 773. 
fil Id. at -74_ 
62 The court in Rrcn.v-ncr v. United States specificallv reciue~ted that the amici curi:-ic 

discuss the fc:isibilirv of rep being Durbmn with the A .L.T. test from which the Currens 
test w:is :idnptcd. ·nricf fnr \Villiam Dcmpscv as Amicus Cmi:le at Appendix A. 
Br:nvncr v. T'nitcd St:ircs, ('rim. 1

0. 22,714 (D.C. Cir., filed Feb. 6, 1069). 
c:isee A. GnrnsTF.JN, Tllf. 1:-,sAXITY Dr::rE;'.'SF. 19M (10i'i7). \\here it is :iri:rued: 

Th,.. critics of i\1' . 1:iahtcn may he correct in their :lllegation that many 



1972] INSANITY DEFENSE: CoNTE1\1PORARY RELE\ A~CE 573 

rules, there developed, ironically, a substantial body of psychological, 
and particularly psychoanalytic, kno\\ ledge \Vhich suggested that most, 
if not all defendants ,vho no\v qualify under Currens could have quali
fied under Al'N agbten or even the ancient forinula of Sir l\lathev1 IIale. 

An exa1nination of the n1eaning of the right-,vrong test ,vill serve to 
illustrate the interchangeability of the various f onnulations. \u-ro,v in
terpretations of the ill' N aghten rule suggested that verbalization of a 
n1oral principle in1plied understanding. But Jean Piaget's studies ha,,c 
shovvn that '\vhile a young child has son1e vague notion about the "rules 
of the game" of justice and morality, these n1ental faculties do not de
velop into their fully mature forn1s until the age of 15 years.<H Interest
ingly enough, hovvever, the younger child n1ay be able to yerbalize these 
rules \vhich he cannot f ollo,v, thereby giving an intervie"'er the irn
pression that he actually "kno,vs" right from ,vrong. But his behavior 
indicates he can neither comprehend nor conform his conduct to the 
rules he has previously articulated. i;;; Thus, in norn1al children, there 
seems to he an intrinsic connection benveen morality and the ability to 
think logically ,vhich is not established until early adolescence. Cross
cultural studies indicate that these basic 1nental faculties develop simi
larly in all cultures provided there is sufficient develop1nent of civiliza
tion. 00 Ho\\·cver, in social groups, ,vhere there is a deficiency in educa
tional opportunity or other stimulating social interaction, children ,vho 
show norn1al intelligence on perf onnance tests tend to be severely re
tarded in tests of intellectual function. 07 They do not achieve the level 
of abstract thinking ,vhich normally develops benveen the ages of 12 
and 15 ycars.n8 Based on Piaget's studies, one could argue that they never 
develop the functions necessary for a valid n1oral sense as defined by 
la,v.00 

drfendants who are seriously ill are arbitrarily excluded from the insanity 
defense. But the fault lies less with the formulation of the defense than 
\\ ith its presentation. The responsible parties are counsel and psychiatrists 
who have contributed to a failure of the adversary process, allowing an 
unwarranted assumption of what the rule "must" mean to govern their 
conception of the defense. 

Id. at 64. 
64 Sec generally FLAVEL, THE DEVELOPME~TAL PsYCHOLOGY OF JEAN P1f\GET ( 1963). 
65 "It is clear that the mechanism which Piaget holds responsible for the develop

ment of a rational morality is exactly the same as that which he thinks engenders ra
tionality in general. ... [L]ogic is the morality of thought just as morality is the logic 
of action." Id. at 296. 

66 J. PrAG'ET, PSYCHOLOGY AND EPIST01\10I OGY 50 (1971). 

67 Id. at 49. 

68 Id. at 62. 
69 These important studies on the deYclopment of intellectual function are <itrikingly 
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The in1plications of these recent psychological studies assume further 
importance in the light of the gro\ving and increasingly disturbing body 
of kno\\ ledge ,vhich points to the conclusion that children in the ghettos 
of _\111cric.1 often do not achieve an adult level of abstract thmking. 
Roger l Iurlcy has assembled a massive amount of data ,vhich clearly 
supports the .idea that ' poverty in A1ncrica is one of the most significant 
causes of 111ent:1l retardation-far beyond the more publicized dan1.1ge 
bclit.:\ cd to be <lone by heredity or uncontrollable accidents suffered by 
prominent, prosperous families.', 70 He further shows ho\v the difficult 
social and family situation of the poc1r makes it impossible for the child 
to develop his innate psychological capabilities, explaining: 

A very intimate relationship exists between the stultification of 
the child's intellectual development and his psychological matura
tion and well-being [i.e., development of his character]. Because 
the impoverished child does not prosper and does not develop the 
intellectual equipment needed to function effectively in our so
ciety, because he remains embedded in a whole subculture of mis
fortune, his psychological orientation becomes gnarled and un
healrhv. 71 

Gustav Bychovvski has also documented the stultifying effect of th~ 
impoverished environment on the psychological development of the 
child, emphasizing the deleterious e.ff cct upon his psychic drives and pay
ing special attention to the fate of inborn aggression.72 \Vhile these in
ternal forces are norm:.illy neutralized and diverred to socially productive 
goals, the threatening environment of the impoverished child intensifies 
them. This not only leads to a heightened capacity for violent behavior 
in the adult, but it also dcpri,·cs the ego of a major source of energy for 
the task of intellectual and moral development.78 It should also be noted 

simil::ir to the fomrnlations of Sir Mathew Hale for the age of 14 as the cut-off point 
in enluating partial insanity. See note 17 mpra. Hale's standards for the insanity test 
are as \·alid and applicable today, based on Piaget's studies, as they were in the 17th 
century. Indeed, our juvenile court system is a reflection of the premise that before 
a ccrt:iin a •c a \ outh \\ ill not be held responsible as would an adult for comparable 
conduct. See L~uiscll & Diamond, Law and Psychiatry: Detente, E11te11te, or Con
comitance, 50 CoR:,;[tL L.Q. 217, 232 n.72 (1965). 

70 R. fI L'RJ.EY, Pon:RTY A:--;o :\lENTAL RETARDATION: A CAUSAL RELATioNsmP 45 (1969). 

71 Id. at 86. 
72 Bvchnwski, Psvchoanalytic Reflections on the Psychiatry of the Poor, 51 INT. J. , . 

PsY<:11(.lA ~ ~r.Ys1s 50~ < 1970). 

73 /d. at 509; see J fartmann, Notes on the Theory of Suhli1111tion, JO PsvcHOANALYTic 

SruoY nF THF. Cmr o 9-29 ( I 955), for a cnmprchensive review of the theory of socializa

tion of psychic nrivcs. 
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that it is the general instability of deprived families rather than the ab
sence of money that does the dan1age.H 

Taken together, the results of this psychological research reveal that 
to grasp effectively, rather than merely to verbalize, the difference be
tween right and wrong described in the Al'Nagbten test, an individual 
must have reached a specified level of psychological devclopn1cnt. This 
finding becomes of the utmost in1portance \\'hen ,ve realize that a sub
stantial proportion of the criminally accused haYe never reached this 
stage of mental development. Thus, under the allegedly consen·ative 
1\1' N nghten rule, a large number of those criminally accused could plead 
not guilty by reason of insanity if knowledge of right and \Vrong ,vere 
defined in light of recent psychological discoveries. 

This is not to suggest that a new rule should supplant Cun·ens, but 
rather to show that any broad rule can be used if it is reinterpreted in 

74 Pavenstedt notes that many well organized families living at or below welfare 
standards manage to raise their children to be reasonable, socially productive, law-abid
ing citizens. THE DRIFTERS: CHILDREN OF LoWER Cuss FAMILIES passim (E. PaYenstedt 
ed. 1967). See generally HURLEY, supra note 70; Bychowski, supra note n. Recent 
social trends which lead to the breakdown of family structure are more causati,·c rhan 
impecuniousness. The social welfare system in this country has been a prime culprit 
in this regard. Cf. HURLEY, supra at 165. 

\Ne see similar psychological deviation in children of affluent parents whose gratify
ing permissive attitudes have inhibited the child from developing moral standards. 
The author has on several occasions examined and/or treated affluent defendants. One 
young lady had been engaging in petty thie,·ery at least since she had entered grade 
school. \Vhenever she was caught, the father compensated the victim handsomely 
with cash far in excess of the value of the articles stolen; and she was al\\ays permitted 
to keep the pilfered goods. At the age of 19 she was finally apprehended b~r the police, 
but the father's political influence enabled her to be transferred immedhtcly to an 
expensive private mental hospital. On examination she proved indeed to be suffering 
from latent schizophrenia (v,hich soon became acute) as are many of our poor offenders. 

O ther studies fonher cement the relationship between family disorganization and 
improper psychological development. Charles A. ~1alone an<l his research team found 
persons in the Boston slum who are so disorganized that they cannot even belong to a 
poverty culture. See THE DRIFTFRS, supra, passim. In a population that contains many 
white people as well as Blacks it was found that 

[t] he primary social-psychological characteristic that appeared during the 
course of our study is the enormous confusion in each family about the 
differences between adults and children .... All our adults showed persist
ing failure to exercise self-restraint or self-discipline at crucial points ,vhen 
their own anxieties are aroused .... My first impression . . . was that we 
were watching 'families of children' in action. You could hardly distinguish 
the adults from the children except for the fact that the former ·were larger. 

Id. at 312-13. 
It is no surprise th:tt these people have a high degree of delinquency. See Bychowski 

ropra note 72 (,\·herein he makes a convincing argument for Yiewing "hippies" and 
lower class social misfits as environmentally-produced schizophrenics; a view which 
conforms with the author's experience). 
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each case in light of its L1crs and conrcmporarr scientific understanding. 
l~he combination of increased kno,vledgc and open-rninded interpre
tation could have n1adc \L'1\1.1gbteu an effective insanit>' test and could 
110,v do rhe same for C11rre11s. \Ye need no nc,v rules, ·but rather care
ful applic.uion of those ,vc have. 

Tnr l~s \~l I y DE!< F~sc: rrllrORY \ 1i:RSUS APPLlCA l'IO:\'

.\ POLICY DECISION 

Courts have become reluctant to redefine the insanity test in light of 
e:1ch new scientific findincr at le1st in part because they ha,·e f cared that -:, . 
the acceptance of a broader rule ,vould lead to the disintegration of the 
present legal sysren1 and the social order it preserves.75 In fact, this fear 
of societal breakdown, of ten combined ,vith a bck of understanding of 
the nature and treatn1ent of n1cntal illness, frequently beco1ncs the pri
mary concern, overshado,ving the key issue of criminal responsibility. 
As a result, the courts and their officers, motivated by justifiable f car and 
advised on occasion by partisan psychiatrists, have arbitrarily dra,vn 
lines ,vhich, not surprisingly, are often unreasoned, unrecognized and 
unarticulated.'6 

Prejudice in the Courts-Juries nnd Prosecutors. Prosecutors 
often distort the real issues invol\"·ed in the detern1ination of criminal re
sponsibility. In each case in ,vhich the author has testified, for example, 
she has been asked on cross-examination by the prosecution ( or directly 
by the court) some question about ((treatability," that is, what disposi
tion could be made of the allegedly insane defendant. It is not difficult 
to conclude that beneath the quest for truth ,vhich motivates these par
ticipants in an ad\·ersary proceeding, there lurks a disproporrionate con
cern for security ilnd order. The state's attorney, if not the judge and 

73 See, e.g., United Stares v. Chandler, 393 F.2d 920, 929 (4th Cir. 1968) (en bane) 
fthe court, per Judge f bynsworth, refused to adopt an insanity rule allowing "mental 
abnormality'' co be a defense to criminal responsibility, but instead adopted the A.L.I. 
test. The court commcntl:d: "1 he law ma~· not scrYc its purpose, however, should it 
embrace che dnctrine of determinism .... [T]he processes of the law\\ ould break down 
and society woul<l be forced to find other substitutes for its protection."); State v. 
Sik()rJ, 44 N.J. 453, 210 A.2d 193 (1965) (a test including genetic and environmental 
influences was rejected since the court felt that any recognition of unconscious influ
ences\\ ould destroy criminal responsibility as we now know it). 

711 ,\n ourst:rncling example is the ALI test, supra note 58, which elimin:ttes repetitive 
criminal :mcl anti-cochl behavior from consicleration. The author agrees with Diamond, 
supr,1 nnt~ 40. at 198, that this exclusion is :irhitrary and capricious and legislates as 
a matter of law what is :ind i!. not a psychi:nric con<lition. In the :rnthor's experience 
this crca·cs a special problem in schizophrenia where the indi,·idual on examination 
shows an 1111derlvin~ schizophrenic process an<l "'·hose crimin:-il activity serves as an 
escape ,·:ilve to :woid to·al breakdown. 
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jury, seems to have lost confidence in the ability of the public n1ental 
hospitals to keep the off ender under civil con11nitn1ent until he is cured 
of his disease.77 

There is, in addition, evidence to suggest that the fear of the con
sequences of an insanity Yerdict voiced by prosecutors is shared by 
jurors.78 In State v. lV bite,70 for instance, intervie,vs \Vith seven of the 
jurors revealed that the prin1ary reason for the imposition of the death 
penalty in that case ,vas doubt that the authorities ,vould keep the ac
cused institutionalized until he ,vas no longer a danger to sociecy.80 The 
focus of the jury's concern is also illustrated by frequent inquiries to the 
court as to whether the defendant ,vill be confined or autom:1tically re
leased should they find him not guilty by reason of insanity.81 And al
though some appellate courts have fashioned standards for jury instruc
tions to explain the consequences of insanity verdicts,8

'.:! and others h3ve 

77 In United States v. l\1cGirr, Crim. No. 1620-68 (D.D.C. l\lay 7, 1970) and 
United States v. l\lcGirr, Crim. ro. 27-932 (D. l\ld. Feb. 5, 1971), aff'd (4th Cir. 
Dec. 23, 1971), the author, among others including the then chief ps~'chiatrist of the 
George \Vashington University Hospital, testified that the defendant had suffered from 
latent schizophrenia all his life. It was possible to demonstrate, by postdiction, that 
this defect had substantially impaired his capacity to conform his conduct to the require
ments of the law. A jury found him not guilty by reason of in!"anitv in the first trial and 
he was committed to Saint Elizabeth's Hospital in the District of Columbia, from which 
he was speedily discharged as not suffering from any mental illness. He was then 
found guilty at the next trial at which precisely the same evidence was admitted to 
support the plea of not guilty by reason of insanity. 

78 Studies indicate the consequence of an insanity acquittal is one of the most im
portant factors in the jury deliberation. Jurors disposed towards a ,·erdict of insanity 
are often brought over to a guilty verdict by the argument that if declared insane 
the defendant would go "scot free." "'eihofen, Procedure for Determi77in{!, Def en.d
am's j\femnl Co11ditioil Under the A111erican Lar,.,v Institute's Afodel Penal Code, 29 
TEMP. L.Q. 235,247 (1956). 

10 60 \Vash. 2d 551, 37+ P.2d 942 (1962). 
so Id. at 573-74, 374 P.2d at 956. 
81 In Brown v. State, 8 .\ld. App. 462, 260 A.2d 665 (1970), the jury inquired, "If l\1r. 

Brown, the defendant, is found insane by the jury, will he be allowed to go free or 
will he be put in a mental institution?" Id. at 465, 260 A .2d at 668. For examples of 
similar jurv questions, see Register v. Smee, 121 Fla. 9, 163 So. 219 (1935); Campbell v. 
State, 111 Ga. App. 219,141 S.E.2d 186 (1965). 

82 In Lyles v. United States, 254 F.2d 725 (D.C. Cir. 1957), the court held that where 
the insanity defense is raised, the judge shall instruct the jury as to the consequences 
of a verdict of not guilty b~, reason of insanity, unless the defendant affirmatiYely 
recrnests instruction not be gi,·en, because, unlike either the ,·erdict of guilty or not 
guilty, the Yerdict of not guilty by reason of insanity has no commonlv understood 
meaning. See Kuk v. State, 80 Nev. 291, 392 P.2d 610 (1964), where the court held 
that the propriety of r.-iYing the instrnction does not depend upon whether the defend
ant wants it. But see Bean v. State, 81 • 1ev. 25, 398 P.2d 251 (1965), where the failure 
to instruct the jury on insanity was not prejudicial per se, since a similar explana
tion was given in defense counsel's snmmation. 
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re\ crsed guilty verdicts on chc ground that jury instructionss3 or prose
cution staten1ents were prejudicial to a defendant's insanity plea, the 
~isrri_cr of Colmnbia courts ha, c nor taken sufficient steps to remedy the 
s1tuauon. 

1~his concern with the "abuse'' of the ' liberal" insanic,· def cnsc has, 
furthern1orc, turned the adversar)r s\·src1n into a battle of ~~nd acrainst the 

. b 

experts. 1~o counteract the supposed abuse of the insanity defense, pros-
ecutors of ten attempt to prove the defendant's sanity by :iny method, 

83 l11 Durham \·. United St:ites. 237 F.2d 760, 761-62 (D.C. Cir. 1956) (B.11elon, J .) . 
the court re,·ersed the defcndanr's housebreaking conviction designating as "plain 
error" the trial judge's st:nemcnt th:it he would send the Jcfendam to the Di~trit t of 
Columbia's mental facility, Saint Eliz.:1beths I I~piral, if he were found not guilry by 
reason of insanity. bur that ''if the authorities adhere to their last opinion on this point 
{defendant's s:miry], he will be released , cry shorrly." 

Jn G:1mbrcll v. State, 238 l\liss. 892, 901-02, 120 So. :?d 758, 762 (JQ60), the follo,,ing 
jury instruction \\ as disapproved: "I if you] should find the dcfcnd:rnt not guilry by 
reason of insanity and certify that he is dangerous to the community, tlwn it ,, ould 
be the dmv of rhe court to commit him to the asvlum until such time as he reg-ained . . ~ 

his sanity." In re\'ersing the conviction, the \fr;sissippi Supr~me Court found this 
instruction cu be the equi\'alcnt of s:1ying "in effect that a Yerdicr of not guilty on 
the erounds of i•,s·mirv would result in freeing the accused." 

j -

In Register,. State, 121 Fla. 9, 163 So. 219 (1935), the Florida Supreme Court renrsed 
the defendant's com·iction due to the trial court's response to the jury's question about 
what ,, ou!d h~ppen to rhe defendant if he \\ ere found nor guilty hy rea,on of ins:inity. 
The trial courr h:,J said that "any adjudication of insanity that will confine the De
fendant in the Sr·1 te Insane Asylum will ha,·e to come out of the county Judge's 
Court bac;cd on !u:1.1c~· proceedings." U. at 11. 1,. ~ So. at :?20. The Florid:1 Supr· me Court 
found th:it the instruction cnorcous]y led the jury to the belief that a Hr<lict of not 
guilty by reason of i11s:1nity would cause the defendant "to be rclcac;ed by the court 
upon society as a crimin:1lly inclined im:ine person" and therefore serious!~· prejudiced 
rhc accused's right to a fair trial. 

J"or nn cbboration of the problem of instructing a jury in criminal ins::nity cases, see 
State v. Sniirh. 220 Sn. 2d ~ D, 316 (Miss. 1969). Jury instructions incorporating refer
ences to hospital confinement in the event of acquittal are discussed more extensively 
in I nnot., 11 .L.R. 3d 7H (1967). 

84 Smith \', State, 220 So. 2d 313 (,\ liss. 1969) (held that the district attorney's argu
n1< ms to the jury th.it a murder def cndant would be committed to a s~:1te mental 
hosr ital and then almost immediately released, constituted reversible error); State v. 

"ickcns, 403 S.YV.2d 582. 588 (;\lo. 1966) (en bane) (held that the Starc·s closing 
argum nt conc;tituted re\'ersihle error since its eff cct was to "incite the jury in nrnking 
their choice between com·iction and acquitt;1l on the grounds of insanity to ignore 
dcfcncbnc's leg:-il clcf cnse of insanity and the evidence in support or refutation there
of and to convict"); cf. Lime ,·. State, 479 P.2d 608 (Okla. Crim. App. 19i I) (rc
,·ersihlc error found in the prosecution's closing argument that if the jury foiled to 
convict on the l,ac;ic; of the evidence presented, they would he responsible for the 
(fefcndant's future killing,;). 

ror a more detailed dic;cussinn of the prejudicial effect of st:Hements suggesting that 
an accu ed. if f < und not guilty hy reason of insanity, \\ ould soon he released from the 
institution to which he was committed, see An not., 44 A .I .I~ .2d 97S ( 1955). 
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including unwarr~1nted attacks on expert ,\·irnesscs' tcsti1nony and <-]Uali

fications. 85 

Thus, the entire judicial detern1ination of crin1inal responsibility is 
often enshrouded by a pervasive fear of the ,vholes,1lc diversion of dan
gerous criminals from the jails to the streets, af tcr nn all-too-short stay 
at a mental hospital. The resulting prejudice has caused uneven and 
arbitrary applications of the insanity defense ,vhich have arguably denied 
many defendants the right to a fair trial. B<> 

Tbe Effect of Psychiatric Attitudes and Testi'lJ1ony. Another 
obstacle to the fair implementation of any insanity def cnse in the Dis
trict of Columbia is the distorted position held by govern1ncnt psychia-

86 In Brawner v. united States, Crim. ~o. 22,714 (D.C. Cir., tiled Feb. 6, 1969) the 
prosecutor summarized his case as follows: 

Ladies and gentlemen, then we came to that ink blot and the doctor said, 
well, the usual thing about that ,,as those anat0mical things, and how 
many of them were there. \,Yell, kc's sec, and he counts and there arc 
four. . . . [F] ourteen responses an<l four of them rum out to be ana
tomical-hearts or whatever it happened to be. 

Is there something unusual about that? Is a man crazr when he secs a 
heart or something else four times .... in those little drawings, those little 
ink biers. After all, they are just blots of ink. Is a man crazy when he 
sees them? ... 

But I can say one thing: that it is a jury decision. It is your province. 
It is your function to take that evidence and weigh that evidence an,l 
decide whether what that doctor said, as far as you are concerned, made 
any sense at all. 

Record at 33-38. 
\Villiam Dempsey, in his brief as amicus curiae, expresses concern that this "common 

sense" attack is not the proper intellectual response to evaluate an ink blot test and 
should not be permitted. He further argues that the goyernment should not be allowed 
to discredit the Ycrr types of test which it will often use to its own adYantage. At 
present it is considered permissible and ethical. Brief for \Villiam Dempsey as Amicus 
Curiae at 93, Brawner Y. United States, Crim. ~o. 22,714 (D.C. Cir., filed Feb. 6, 1969). 

See Kfog v. United States, 372 F.2d 383, 397 (1967) (where the pro'>ecuror empha
sized that neither of the testifying psychiatrists was a diplomate of the American Board 
of Neurology and Psychiatry, court held that the statement carried implication "that 
a more experienced expert might or would have reached a different conclusion," and 
that the government had the burden of proof to support such an implication). 

86 See Lyles v. United States, 254 F.2d 725, 734 (D.C. Cir. 1957) (Bazelon, J., dis
senting) (concluding that the false assumption that "acquittal by reason of insanity, 
Uke outright acquittal, frees the accused to walk out on the streets may lead juries to 
convict, despite strong evidence of insanity at the time of the crime"). 

This pervasive fear appears to lead to trials based on facts and assumptions that are 
not material to the merits of the case and to com·ictions for crimes the defendant 
might commit. For examples of convictions reversed because of statements to the jury 
inciting fear of a defendant's premature release. see Hale v. United States, 25 F.2d 
430, 440 (8th Cir. 1928); State Y. Nickens, 403 S.\V.2d 582, 588 (i\1o. 1966) (en bane); 
Lime v. State, 479 P.2d 608, 609 (Okla. Crim. App. 1971). 
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trists \vho testify regularly in insanity cases.87 Psychiatrists fron1 the Dis
trict of Columbia's rnental f aciliry, Saint Elizabeths I-Iospital, examine 
before trial virtually all def cndancs ,vho plead insanity in the courts of 
the Disrricrs~ and later receive for treatment all chose found not guilty by 
reason of insanity. Although they are only participants in the aJ\ er -
sary process, these psychiatrists, because of the lack of opposing experts, 
ha,·e often taken the position of advisor to the court and therefore ha, c 

been :1ble tu make the decisive determination in the vast n1ajority of in
sanity defense cases.&> One need only note the frequency with w·hich 
trial judges depend solely upon the government psychiatrist to deter
mine ,vhether an indigent's mental condition \Varrants the appointment 
of a defense psychiatrist to recognize the imbalance of opposing f orccs. 

The degree of reliance placed on tl1e opinions of the psychi~1rrist~ f ron1 
Saint Elizabeths Hospital reflects a ·widely espoused opinion that these 
experts are more reliable than independent experts because they con
stantly observe the criminally insane, and more impartial, because they 
are public servants. The prevalence of these opinions suggests that the 
diagnostic procedures upon which the government psychiatrists' de-

07 The testimony of the government psychiau·ist (usually a staff member of the 
institution to which the accused will be committed if found insane) is given, by far, 
the greater weight at trial. See United States v. Schappel, 445 F 2d 716, 720-22 (D .C. 
Cir. 1971). 

88 In United States v. Schappel, 445 F.2d 716, (D.C. Cir. 1971), the court admined 
rhat: "(i]t is standard practice in this jurisdiction for the court co commit criminal de
fendants to Saint Elizabeths Hospital for 60 days or more, for the purpose of a pre
trial mental examination." ld. at 721. 

89 Hospital statistics included in the REPORT OF THE PREsmt...,r's Co.\1Mrss10N ON 

CRIME IN THE DrsTRICT OF COLUMBIA (1966), although not precisely on point, bear out 
this conclusion. In a breakdown of psychiatric diagnoses of the 591 persons admitted 
ro St. Elizabeths Hospital from the United States District Court for the District of 
Columbia and the District of Columbia Court of General Sessions after verdicts of 
not guilty by reason of insanity during the years 1954 through 1965, 39 persons (6.6 
percent) were diagnosed on admission as "without mental disorder". Included in this 
latter group were those defendants who successfully used priYate psychiatrists or 
minority hospital reports contesting the St. Elizabeths Hospital finding of no illness 
rn convince the jury of the merit of their defense. Id. at 537-38, table 4. The strong 
inference to be drawn from this statistic is that during the reported period less than 
seven percent of the defendants were acquitted by reason of insanity over the opposing 
opinjon of state-appointed psychiatrists. 

The effect of the hospital's pretrial determination as to presence or lad{ of legally 
recognizable mental illness was more dramatically rnustrated by a cl11nge in the \o~
pital's psychiatric classifications in 1957, to include "sociopathic personality" among the 
mcnral diseases. The consequence was a ten-fold increase in insanity acciuinals. Dia
mond, mpra note 40, at 192. See Blocker v. United Stacee;, 288 F.2d 853 (D.C. Cir. 
J 961). A !so consider the view of the government psychiatrist who stated therein, 
((I think these people arc able to control their acts if they make the necessary effort." 
Id. at 861 n.12 qlloti11g Ragsdalr. v. Cn,•crholser, 281 F.2d 943, 945 n.5 (D.C. Cir. 1960) . 
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cisions are based reflect a higher degree of accuracy and impartiality 
than those of their nongovernmental counterparts. But this is patently 
not the case. David Chambers, in a review of the pretrial practices at 
the hospital, points out the disparity between the theory accepted by 
the courts and the harsh reality.00 His study documents a serious im
pairment of thorough, impartial psychiatric evaluation resulting from a 
lack of staff and an abundance of defendants.91 Even the United States 
Court of Appeals for the District of Columbia Circuit recognizes that 
a def end ant committed to the hospital for 60 days or more ordinarily 
spends no more time being examined than a defendant ·who is simply in
terviewed at the cell block.92 

As long as manpo,ver and treatment facilities remain inadequate, both 
objectivity and technical accuracy ,vill suffer. Saint Elizabeths Hospital 
psychiatrists, responsible for both pretrial examinations and post-trial 
treatn1cnt under the present system, can only feel exhausted at the pros
pect of admitting additional offenders to their overcro,vded facilities. 
This unfortunate state of affairs is bound to cloud the judgn1ent of the 
examiners, even if they make a good faith effort to be in1partial.113 

Although obtaining governmental appropriations properly to staff and 
equip institutions like Saint Elizabeths I Iospital is, at best, a difficult task, 
there is at least one viable alternative-greater use of independent experts. 
Employment of nongovernment psychiatrists to render pretrial exami
nations for both the prosecution and the defense would not only reduce 
the clinical demands on hospital staffs, but also eliminate the apparent 
conflicting interests currently existing between adequate treannent and 
objecti\·c examination.94 If independent experts are not exclusively used 

90 D. CHA.!\IBERS, A REPORT ON JoHN HowARD PAVILION AT SAINT ELIZABETH'S HosPITAL, 
submitted to Saint Elizabeths Hospital and the National Institute of Mental Health, 

June 4, 1969. 
9lln United States v. Schappel, 445 F1d 716 (D.C. Cir. 1971) the United States 

Court of Appeals for the District of Columbia Circuit recognized the fallacy inherent 
in giving great weight to government psychiatrists' testimony. The trial judge had 
resolved the conflict between testimony offered by St. Elizabeths' psychiatrists and a 
contrary opinion by an independent psychiatrist in favor of the hospital psychiatrists, 
citing the greater opportunity of hospital observation and evaluation over an extended 
period of time. ,vhile affirming on grounds narrowed to the particular facts of the 
case, the Court of Appeals said that a flat rule resolving conflicting testimony in favor 
of St. Elizabcths psychiatrists, because of their apparent greater access to patients, lacked 

factual basis. Id. at 720-22. 
92 [d. at 722 n.15; see JUDICIAL CoNFERENCE OF THE DISTRICT OF COLUMBIA, REPORT OF 

THE COMMITTEE ON PROBLE:.'\IS CoxmCTED WlTH ,\!EKTAL EXA.MIXATION OF THE ACCUSED 
IN CRIMINAL CASES BEFORE TRIAL, 33-34 (1966). 

93 See also in this Symposium, Lcfclt, Pretrial A1ental Examinations: Compelled Co-
operation and the Fiftb Amendment. 

94 Experts are available at government expense for the indigent defendant. 18 U.S.C. 
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for pretrial cxa111inations we must ~1t least for bid exa1nining physicians 
fron1 being 111ernbcrs of the in~titntidns to ,vhich the patient ,vould be 
comn1·n d. Such a separation of the examination and tre:1tn1ent func
tions h3s long been accepted in the area of civil com1nitment.°:. 

1 hns, current pretrial examirurion practices in the District of Co
lmnbia, as ,, ell ~1s the prejudice in the court syste1n itself, 3re powerful 
deterrents to a fair utilization of the insanity defense. ,virhout the adop
tion of the aforcn1cntiuaed ref onns or acceptable alternatives to them,96 

the 1ight to a fair hc~ring for all those crin1inally accused ,vill continue 
to be i1npaircd.u7 

T Ht:.: Fu 1TRE oF 1 H£ Ixs.\~ n Y DEFENSE 

Difficulties such as these prc,·iously described have led 1nany experts 
co recom111cnd the abolition of the insanity defense because they con
sider it archaic and irrelevant to the current status of society or n1edi
cine or both. Bernard Diamond, for ex:1n1ple, argues engagingly that 
treating the n1entally ill offender as if he ,vere in fact n1ore responsible 
for his acts than he actually is may be therapeutic for him.98 Thomas 
Szasz carries this notion to its logical conclusion by recommending the 
con1plete abolit~on of the ins::inity defense for the offender's O\Vn good.00 

Joseph Goldstein and Jay K.arz note the tendency to replace the terms 
--------- -------------------------

§ 3006.\(e) (1970) . Sec, e.g., United Scates v. Taylor, 437 F.:?d 3il (4th Cir. 1971); 
United St'1tes v. Tate, 4-19 F.:?d 131 (6th Cir. 1969). The author has done frequent 
examinations for the defense but has yet to lie asked to lend her expertise to the 
government. l:i fact, advances in diagnostic and community psychiatry have made 
evaluation outside a mental hospital feasible, obviating the need ro use St. Elizabeths 
I Iospirnl for chi, purpose. The Sixth Circuit Court for Montgomery County, Mary
land, for example, has recently sent offenders to the Day Treatment Center of the 
Potom .. c F, undation for ,\ Iental Health for observation. In one such case, a ·woman 
ch.ugcd with murder ,,. as later found not guilty by reason 0f insanity. State v. \Yilgus, 
Crim .• ·o. 1 !C61 (:\lei. 6th Cir., Apr. 28, 1971). 

!>5 See D.C. C')DE \:-.x. § 21-582 (1967) which prO\:ides: 
~o pctit:rJn, application, or certificate for commitment authorized under 

Sections 6 (a) and 7 (.1) of this Act may be considered if made by a physi
cian "ho ... is financially interested in the hospital in which the alleged 

1 cmally ill pcf'·on is co be <lerained or ... "ho ! is] professionall~· or nf
i~cinlh· connected with such hospital. 

Cf. ,In. Cor; ,\:,;~·. arc. 59 ~ 33 (1957); \1Ass. A~:-:. LAWS ch. 123, § 53 (1965). 
G Hema rd Diamond asserts I hat mental hospitals arc becoming less and less suitable to 

:tccommodatc and treat mentally ill offenders since the maximum security needs for 
this class of patients directly contrnn~11 es present-day psychiatric treatment which em
phasi7cr 1· nnmu·,iry prog1ams and open facilities. Diamond, m/>rn note 40, at 199. 

fl1 See norc 86 supr.-1. 
1l8 Diamond, supra nwc 40, ;~t 204. 
'J'JSec SLASt., I \W, LrnrnTY .,~r> J>5,n11ATRY 136-37 (1963); Szasz, The [11sa11ity Plea and 

Tl-e lnnnil">' Verdict, 4(1 f11 c\tl'. f r). 171, 280 (1967). 
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"responsible" and "irresponsible" ,vith the terms "punatively correc
tional" and "incorrigible, requiring 111edical custodial care," 100 and, like 
Szasz, they suggest that the plea of not guilty by reason of insanity has 
been used to secure an indccenninatc sentence for the difficult off ender 
in violation of his ci\·il libcrtics.101 

Atten1pts ha Ye in fact been 111adc co abolish the insanity defense by 
statute, but the courts have o,·erturnccl them on the basis of the due pro
cess requirc1nents of state constitutions.102 The results of these decisions 
point to the realization that the abolition of the insanity defense ,,·ould 
not only substitute an accused's constitutionally guaranteed right to a 
trial by a jury of his peers for a trial by a panel of experts, 103 bur \\'ould 

100 Goldstein & Karz, rnpra, note 56, at 861, quoting ALI i\looi::L PL "-AL CooE § 4.01 
Comment (Tent. Draft N'o. 4, 1956). 

lOl In Psychiatric Justice, Dr. Thomas Szasz illustrates this abuse of the ins:miry defense 
by reference to the case of J\lr. Frederick Lynch. Lynch allegedly ,·iobtcd ·the D.C 
"Bad Check" Law by overdrawing his checking account by $100 and failing to repay the 
amount within :five days. He was arrested and pleaded not guilty. He was there
after examined at Saint Elizabcths Hospital an<l found incompetent to stand trial. After· 
he was deemed to have sufficiently recovered to be brought to trial, Lynch sought to 
change his earlier plea to guiJty but ,, as refused bcc:!use the Saine riizabeths Hospital 
psychiatrist had determined that his criminal act was a product of a mental disease or 
defccr. As a result, he ·was commirte<l ro Saint Elizabethc; for treatment for an indc
tcrminare period of time. Despite the fact that rhe Supreme Court reversed the not 
guilty by reason of insanity ,·erdict, Lynch v. Overholser, 369 U.S. 705 (1962), Lynch 
remained incarcerated under the District's civil commitment statute until his death 
by suicide. Szasz comments: 

This travesty, not onl~· on justice but on everyday common sense, logic, 
and ps:·chiatry, has been made possible by the Durham decision and by the 
::.ubsequenr "ork of its defenders. The coerced plea of "nor guilty by reason 
of insanity," thus stands as probably the single most terrible manifesta
tion of evangelistic psychiatry riding roughshod over civil liberties and 
hnman dignity. 

T SzAsz, PsYCHIATRIC JvsTICE 226-27 (1965). See Gohhtein & Karz, suf)ra note 56, 
claiming that " [ t] he insanity defense i::. not a defense, it is a device for triggering in

determinate restraint." Id. at 868. 

102 In Sinclair v. Stare, 161 -' liss. H2, 132 So. 581 (1931), a state Jaw which provided 
that insanity at the time of the act w:is no defense to a murder charge was held to 

,·iolate the due process requirement of § H of the Mississippi constitution. Similarly in 
State v. Strasburg, 60 \Vash. 106, 110 P. 102 (1920), the \Vashington Supreme Coun 
held that the legislature cannot, without violating art. 3 § 1 of the State constituti0n, 
render an insane person amenable to criminal prosecution so Jong as the criminal law 
contemplates punishment. 

103 The Constitution prO\ides that "[t]he trial of all Crimes, except in Case of Im
peachment, shall be by Jury ... .'' l!.S. Co~sT. art. III, § 2. :\fore specifically, the sixth 
amendment guarantees that "[i]n all criminal prosecutions. the accused shall enjor the 
right to a speedy and public trial, by a11 inzp,rrtial jury of the St,1te and district wberein 
tbe crime shall bm.:e been co11n11i.tted." U.S. Co~sT. amend. VI (emphasis added). 
Furthermore, recent Supreme Court decisions make it clear that " [ t] he fourteenth 
amendment imposcc; 11po•1 the Statec; the requirement of Article TTJ and the Sh."th Amcncl-
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also deny hin1 the opportunity to raise the traditional plea of incapac
iry.101 

mcnc that jury trials be nvail.ll>lc to all criminal defendants." Dyke v. Taylor Imple
ment Mfg. Co., 391 U.S. 216, 219 (1968); Duncan v. Louisiana, 391 U.S. 145 (1968). 

In United Scares e:r: rel. Toth v. Qu:ules, 350 U.S. 11 (1955), the late Justice Bbc:k, 
writing for the Courr, discussed the suirnuility of tri:11 uy cxpt:rrs in liglir of the sixth 
amendment guaramce: 

But \\ hethcr right or wrong, the premise underlying the constitutional 
method for d1.:tcrmining guile or innocence in federal courts is that laymen 
:ire better chan specialists co perform this task. This idea is inherent in the 
institution of trial by jury. 

Juries fairly chosen from different walks of life bring inro the jury box 
a variety of different experiences, feelings, intuitions and habits. Suc:h juries 
may reach completely different conclusions than would be renched by 
speci:1lists in any single field .... 

Id. at 18 (dictum) (foornores omitted). 
In Fay v. >.ew York, 332 U.S. 261 (1946), although the Court upheld the use of jury 

panels selected on the basis of intelligence, it reflected upon the limitations of such 
selections as follows: "Trial must be held before a tribunal not biased by interest in 
the event, Tumey v. Ohio, 273 U.S. 510 (1927) .... Society also has a right ro a 
foir trial. The Jefend:rnt's right is a neutral jury. He has no constitutional right to 

friends on the jury.'' Id. at 288-89. In Moore v. New York, 333 U.S. 565 (1947), i\1r. 
Justice !\Iurphy warned in his dissenting opinion that: 

Jury panels are supposed to be representative of all qualified classes. \Vith
in those classes, of course, are persons with varying degrees of intelligence, 
wealth, education, ability and experience. . . . Any method that permits 
only the "best" of these to be selected opens the way to graye abuses. The 
jury is then in danger of losing its democratic flavor and becoming the 
instrument of the select few. 

Id. at 570. These warnings "ere heeded by Congress in 28 U.S.C. § 186t (1970), ,vhich 
states: "It is the policy of the United States that all litigants in Federal courts entitled 
to trial by jury shall have the right to grand and petit juries selected at random from 
a fair erase; section of the community in the district or division wherein the court con
venes." 

HoweYer, the u,e of experts to determine criminal responsibility has been suggested 
by the courts. In United States v. Chandler, 393 F.2d 920 (4th Cir. 1968), Chief Judge 
IIayns,vorth proposed: 

The ideal solution, perhaps, would be to exclude the question of criminal 
responsibiliry from the trial, leaving to penologists the answers to the ques
tion of criminal rcsponsibilirv, with leave to record the court's commitment 
as criminal or civil depending upon the ansv,·er to that question, and to the 
quesrinns of the kind and duration of the custodial care and treatment he 
recein·s. Such an arrangement would afford an opportunity for the answers 
to come after the de\·elopment of a much fuller, more reliable record upon 
more thorough psychiatric and psychological testing. lJnfortunatcly, pen
nlo{!V, pc.,')'chiatry and psychology have not advanced to the point that 
penolngisrs would welcome such responsibilities or that Congress and judges 
\\ n11l<l \\ illini:!h' entrust them to them. 

Id. :it 928. ror a ~ore dct1ilcd discussion of this and similar proposals sec Brief for 
\Villi·im Dcmpc;ey as t\mic11 ruriae at 41-45, Brawner v. United States Crim. No. 22,714 
(D.C. rir .. filed Feb. 6, 1%9). 

104 Thus. it has heen argued ~ming the United States Court of .\ppeals for the 
District nf f:olumbi:1 Circuit's rcrx1mination of the insnnity defense that absent many 



1972] INSANITY DEFENSE: CoNTE~1PORARY RELEVANCE 585 

Despite the problems previously discussed in ensuring its fair applica
tion, the right to raise the defense of insanity, an integral part of the 
common la\v's protection of those ,vhose ,vrongful acts lack crirninal in
tent, need not be abrogated. \Vhatever broad legal rule is :1pplied, the 
jury itself ,vill arrive at a fair, practical definition of insanity106 if it, 
rather than the experts, determines ,vhether the defendant suff ercd f ron1 
a disease or defect ,vhich substantially contributed to his cri1ninal be
havior. Practical considerations, such as the need for security from those 
,vho are a danger to themselves or others and the fear of overcrowded 
psychiatric institutions, must not only be recognized, 100 but properly 
circumscribed and delimited if the jury is to function properly. i\nd if, 
perchance, this n1ethod of determining criminal responsibility should re
sult in a larger number of off enders requiring treatment, the expense of 
providing more hospitals for them may be substantially counterbalanced 
by a decrease in the size and number of ne,v penal institutions required. 

The co1nmon la,v has, over the past several centuries, consistently pro
tected the mentally disabled from suffering inappropriate punish1nenr for 
their acts. The insanity defense, along with other defenses of incapacity 
in the criminal law, is far from obsolete. It provides an important safe
guard for the rights of the weaker members of our society, and should 
continue to do so. 
legislative charge~, elimination of the insanity plea mould raise men:. rea problems: 

[T] he abolition of the defense would mean either the indiscriminate in
carceration of mentally ill defendants, if insanity evidence were not con
sidered relevant to the mens rea elements of the crime, or indiscriminate 
acquittal without established commitment procedures, if insanity evidence 
were considered rele-vant tu the mens rea elements-or more likelr, both, if 
some types of evidence of insanity were considered relevant to the mens rea 
elements and some types not . 

.l\1oreover, surely the abolition of the insanity defense would raise grave 
constitutional problems. Hm.vever free legislatures may be to change the 
procedures that govern the assertion of the defense, I know of no authority 
to support the complete abolition of th.is ancient plea .... 

Brief for \Villiam Dempsey as Amicus Curiae at 44, Brawner v. United States Crim. No. 
22,71+ (D.C. Cir., filed Feb. 6, 1969). 

105 In Adams v. United States, 413 F.2d 411, 416 (D.C. Cir. 1969), Chief Judge Bazelon 

stated: 
,Ye have emphasized time and again that "in view of the complicated 
nature of the decision to be made-intertwining moral. legal and medical 
judgments-the insanity defense is peculiarly apt for resolution by the jury. 
As part of its task, the jury is free to believe any reasonable estimate eYen 
though different or contrary views may be reasonable." [footnotes omitted]. 

Cf. 1 i\l. HALE, supra note 10, at 31. 
106 The United States Supreme Court indicated the importance of such policy factors 

in its refusal to reject Oregon's insanity test on constitutional grounds, stating: ":\fore
over, choice of a test of legal insanity involves not only scientific knowledge but ques
tions of basic policy as to the e:xtent to \vhich that knowledge should determine criminal 
responsibility." Leland Y. Oregon, 343 U.S. 790, 801 (1951). 





ENFORCING THE RIGHT TO TREATMENT: 
Wyatt v . Stickney 

JACK DRAKE. 

THE RIGHT TO T REAT!v1ENT 

Rationale. The right of institutionalized mental patients to re
ceive adequate psychiatric treatment was first discussed in 1960 by 
Morton Birnbaum.1 Even though there had been earlier attempts to 
protect the rights of patients confined to mental hospitals,2 Birnbaum 

• JD., 1969, University of Alabama Law School; Associate Counsel for plaintiffs in 
J,Vyatt v. Stickney. Member of the Bar of Alabama. 

The author wishes to express his appreciation for the assistance of Charles F. Barker 
in the preparadon and writing of this article. 

1 Birnbaum, Tbe Right to Treatment, 46 A.B.A.J. 499 (1960) [hereinafter cited as 
Birnbaum]. 

2 See, e.g., Benton v. Reid, 231 F.2d 780 (D.C. Cir. 1956); Miller v. Overholser, 206 
F.2d 415 (D.C. Cir. 1953); Commonwealth v. Page, 339 Mass. 313, 159 N.E.2d 82 
(1959); In re Maddox, 351 Mich. 358, 88 N.W.2d 470 (1958). 

In Benton v. Reid, the court held that a statute authorizing the Director of Public 
Health of the District of Columbia to designate a place for the detention of a person 
who would endanger public health if left at large, but who had neither been indicted 
nor convicted of any crime, did not authorize the detention of petitioner in a place 
of imprisonment or a jail. 231 F.2d at 782. 

Testing the validity of petitioner's detention under the D.C. Sexual Psychopath Act, 
the court in Miller v. Overholser held that the intent of the Act is commitment for 
remedial treatment and that the detention of a sexual psychopath in a place 
maintained for the confinement of violent, insane persons, instead of in a place de
signed and operated for the mentally ill who are not insane, was not authorized by 
che statute. 206 F.2d at 418-19. 

The Massachusetts Supreme Court in Ccmmumwealth v. Page held invalid the peti
tioner's detention in a non-existent treatment center for sex off enders under a state 
statute which permitted the confinement and treaonent of sex offenders for an indefinite 
period of time. In Massachusetts, statutes providing for the custody, care and treatment 
of persons suffering from mental i11ness are non-penal. The court ruled that in order 
for the statute to be sustained as non-penal in nature a functioning treatment center 
was required, and commented: 

It is not sufficient that the Legislature announce a remedial purpose if 
the consequences to the individual are penal. ... We hold that a confine
ment in a prison \Vhich is undifferentiated from the incarceration of 
convicted criminals is not remedial so as to escape constitutional require
ments of due process. 

Id. at 317-18, 159 N.E.2d at 85. 
In In re Maddox, the Michigan Supreme Court held that the petmoner who had 

never been tried or convicted of any crime, but was committed as a criminal sexual 
psychopath to a state hospital and then subsequently transferred to a state prison for 
incarceration and restraint as a form of medical treatment, could not be said to be 
receiving treatment in an appropriate state institution within the meaning of the 

[ 587 ] 
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justly receives credit for having been the first to advance the right to 
treatment theory and to advocate its adoption by the courts.• Although 
Birnbaum's thesis was not readily acccprc<l, at least one judge recognized 

state Cruninal Sc:-;:ual P!>ychopath Act. The court found his incarceration in the state 
prison uncomt.itutional in that he was denied the right of trial before his confinement 
in a pcn.il institmion. Incarceration in a penitentiary designed and used for convicted 
criminals can only be ordered by a duly constituted court after a trial conducted 
in accord:mcc with the guarantees pertaining ro individual liberty contained in the 
Michigan and United Stares Constitutions. 351 Mich. at 366-70, 88 N.\V.2d at 4i6. 

3 Dr. Birnbaum initially poinrs out that the present inadequate trearmenr of the 
instirutionalize<l menca11y ill and the probability of its continuance are legal, rather 
than medical problems. Birnbaum, while recognizing the many definitions of due 
process, finds the definition in Mr. Juscice Frankfurter's dissenting opinion in 
Solesbee v. Balkcom, 339 U.S. 9, 14 (1950), adequate for the purpose of his thesis: 
''Due Process is that which comporrs with ... what is fair and right and just." Birnbaum, 
at 503. 

The present theory of due process of law provides that an inmate can be kepr 
in a public mental instirution against his will if "(l) certain formal institutionalization 
procedures are complied with, (2) he is sufficiently mentally ill co require instirutionali
zation, and (3) these formal procedures and the determination of being sufficiently 
mentally ill meet the requirements of due process of law." Birnbaum, at 503. 

Birnbawn argues that the expansion of the due process of law concept to include 
the legal right to adequate medical treatment for those found not guilty by reason 
of insan.icy is long overdue and that courts under their traditional powers to protect 
the constitutional righrs of citizens should therefore require adequate medical treatment 
of the inmate so he can regain his liberty as soon as possible. 

If the legal right to adequate medical treatment were considered an element of due 
process, then it would be recognized that ( 1) a person involuntarily institutionalized 
in a mental institution is entitled to adequate medical ttearment; (2) mental illness 
is not a crime; ( 3) institutions which involuntarily institutionalize without treatment 
are mental prisons; and ( 4) substantive due process of law does not allow a mentally 
ill person who has committed no crime to be deprived of his liberty by indefinitely 
institutionalizing him in a mental prison. Id. at 503. 

For underlying data on the inadequacies of our mental institutions, facilities and 
staff see Solomon, The American Psycbiatric Association in Relation to American 
Psychiatry, 115 AM. J. PsYCH. 1 (1958). 

For the historical background that is necessary for the understanding of present 
attitudes toward the mentally ill and for the understanding of laws affecting the 
institutionalized mentally ill see A. DEUTSCH, THE MENTALLY ILL IN AMERICA (2d ed. 
1949). 

For general discussions of the procedures and criteria used to determine which of 
the mentally ill need to be institutionalized for their own welfare or the welfare 
of others, the procedures by which they are institutionalized, and the proposed 
reforms in the present laws affecting the mentally ill, see M. GurrMACHF.R & H. WEI

HOYE.S, PSYCHIATRY A1'"D rnE LAW (1952); ROYAL COMMISSION ON 1liE LAW RELATING TO 

Mr.NTAL Tu,N1-:ss A1'i'D MENTAL DEFICIENCY, REPORT 1954-57 (1957) (Gr. Brit.); NATIONAL 

INSTrrun: OF MENTAL HEALTH, FEDFRAL SECURITY AGENCY, A DRAIT Acr Go\'ERNING 

HosP!fAT.IZA no.,, OF TIJE Mn,TALLY Ju, (Public Health Service Pub. No. 51, 1951); 
1'"otc, Analysis of Le1sal md Medical C011siderations in C01mnitme11t of the A1entally 
Ill, 56 YAIE L.J. 1178 (1947). 

The author suggests for a collection of the 1111mcrous definitions of the present con-
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the rationale underlying such a right as early as 1960.4 Judge Charles 
Fahy, of the United States Court of Appeals for the District of Colurn
bia Circuit, concurring with Judge (no,v Chief Justice) \Varren Bur
ger's opinion \vhich affirmed the denial of a habeas corpus petition filed 
by a mental patient, observed that " this n1andatory commiuncnt pro
vision under \Vhich the petitioner was comn1itted rests upon a suppo
sition, namely, the necessity for treaunent of the n1ental condition which 
led to the acquittal by reason of insanity. And this necessity for treat
ment presupposes in turn that treatment ,vill be accorded." 6 

The United States Court of Appeals for the Fourth Circuit further 
cultivated the concept of the right to treat1nent in a situation analogous 
to mental commitment when, in 1964, it considered five consolidated 
habeas corpus petitions,6 each of which questioned the constitutionality 
of the Maryland Defective Delinquent Act. 7 vVhile upholding the Act, 

cept of due process, Kadish, Methodology and Criteria in Due Process Adjudication-A 
Survey and Criticis-m, 66 YALE L.J. 319 (1957). 

Finally, for a comparative theoretical study of many aspeccs of the social structure 
of the penal and public mental institutions see Goffman, Characteristics of Total 
lnstituti01ls, SYMPOSIUM ON PREVENTIVE AND SOCIAL PsYCHLATRY, WALTER REED ARMY 

INST. OF REsEARCH (1958) . Goffman illustrates the extensive similarities that exist today 
between the custodial, rather than therapeutic, treatment of patients in public mental 
institutions and the treannent of prisoners in penal institutions. 

4 Ragsdale v. Overholser, 281 F.2d 943 (D.C. Cir. 1960). Acquitted of a robbery 
charge by reason of insanity, the petitioner was committed to a mental institution 
pursuant to a mandatory commitment statute. D.C. CooE § 24-301 (Supp. VIII, 1960). 
Petitioner sought release through a habeas corpus action, contending that he was 
no longer insane and that the mandatory commitment statute was unconstitutional 
as a deprivation of liberty without due process of law since the statute did not afford 
a hearing, trial or judicial finding of present mental disease. The court ruled that 
the petitioner must accept some restraint on his liberty for a limited period in order 
to permit a determination of whether he had recovered from his insanity and whether 
he would be dangerous if released. The court explained chat Congress did not provide 
for an immediate hearing on present insanity following a verdict of not guilty by 
reason of insanity because such a hearing would be meaningless until rrained medical 
experts had had a reasonable opporrunity co observe and examine the subject and 
to report their findings. The court also pointed out that those confined under the 
statute have the relief of a habeas corpus hearing, which is considered a de novo 
proceeding, to examine the petitioner's then existing mental condition, and at such a 
hearing the petitioner is free to introduce evidence to demonstrate that he has re
covered to the point where he will not be dangerous to himself or others. 

6 281 F.2d at 950. 
6Sas v. Maryland, 334 F.2d 506 (4th Cir. 1964) . 
7 /\lo. ANN. CooE an. 31B, § 1 (1971). This statute established an institution for 

"defective delinquents" defined as follows: 
f any individual] who, by the demonstration of persistent aggravated anti
social or criminal behavior, evidences a propensity toward criminal ac
tivity, and who is found to have either such intellectual deficiency or 
emotional unbalance, or both, as to clearly demonstrate an acrual danger 
to society so as to require such confinement and treatment, when appro-
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,vhich .imposed indetenninare sentences in order to treat persons who 
exhibited repeated criminal beh.n ior, the court noted that '' l dJ eficiencies 
in staff, facilities, and finances would unJcrn1ine the efficac\t of the In
stitution :ind the justification for the Li\,, and ultimately t~he constitu
tionality of its applic:icion." 6 

Early l)ecisions. In 1966 the right to treatment for criminally 
conunitted patients gained judicial recognitiun in Judge (no,v Chief 
Judge) David Bazelon's landn1ark decision in Rouse v. Ct1n1ero11,9 again 
in the United States Court of .\ppeals for the District of Columbia 
Circuit. Rouse had filed a habeas corpus petition in the district court, 
challenging his mandatory commitment to a mental institution after he 
had been found not guilty by reason of insanity on a 1nisden1eanor 
charge. I-le alleged, in part, that he ,vas recei\'ing no psychiatric treat
ment at the institution. The court of appeals, although reversing the 
lower court's denial of the petition on statutory grounds, 10 ackno\vl
edged that there might be a constitutional right to treatment.11 Despite 

priate, as may make it reasonably safe for society to terminate the con
finement and treatment. 

!\lo. ANS. CooE art. 31B, § 5 (1971). 
8 344 F.2d at 517. The court held that the statutory definition of defective delinquent 

was constitutional on its face and that the Act seemed to provide adequate procedural 
safeguards. The court recognized, however, that a statute seemingly fair on its face, 
could be fraught with the possibiliry of abuse if not administered in the spirit in 
which it was conceived and become a "mere device for warehousing the obnoxious 
and antisocial elements of society." Id. at 516. Consequently, the court remanded the 
case to the lower court to consider, inter alia: (1) whether the proposed objectives of 
the Act arc sufficiently implemented in its actual administration to support its categori
zation as a cfril procedure and justify the elimination of the conventional criminal 
procedural safeguards; and (2) ·whether the institution does in fact furnish treatment 
for treatable defective delinquents as distinguished from other lawbreakers. 

9 Rouse v. Cameron, 373 F.2d 451 (D.C. Cir. 1966). 
10 Id. at 455. The court relied on D.C. CooE § 21-562 (Supp. V, 1966) which pro-

vided that: 
A person hospitalized in a public hoc;pital for a mental illness shall, during 
his hospitalization, be entitled to medical and psychiatric care and treat
ment. The administrator of each public hospital shall keep records detailing 
all medical and psychiatric care and treatment received by a person hos
pitalized for a mental iUness and the records shall be made available 
upon that person's written authorization to his attorney or personal 
physician. The records shall be preserved b} the adminic;trator until the 
person has been discharged from the hospital. 

11 Judge Bazelon wrote: 
r ndccd there may be greater need for the protection of the right co 
treatment for persons committed without the safeguards of civil commit
ment procedures. Because we hold that the nghc to treaonent provision 
applies to appellant, we need not resolve the serious constitutional questions 
that Congress avoiclcd by prc'-criliing this right. 

37 3 F.2d at 455. 
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this somewhat limited holding, Rouse has been cited by nun1erous courts 
as the first opinion to recognize the right to treat111cnt. 1

:! 

---------
12 E.g., United States ex rel. Schu!>ter v. Herold, 410 F.2d 1071 (2nd Cir. 1969); 

Covington v, Harris, 419 F.2d 617 (D.C. Cir. 1969); Tribby , .. Cameron, 379 F.2d 104 
(D.C. Cir. 1967); Dobson v. Cameron, 383 F.2d 519 (DC. Cir. 1967); i\tillard v. 
Cameron, 373 F.2d 468 (D.C. Cir. 1966); \Vyart v. Stickne~. 325 F. Supp. 781 (N.D. 
Ala., 1971); United States v. Jackson, 306 F. Supp. 4 (~.D. Calif. 1969); Nason v. 
Superintendent of Bridgewater State Hosp., 353 Mass. 604, 233 N.E.2d 908 (1968). 

In Millard, the United States Court of Appeals for the District of Columbia extended 
Rouse, which applied to one involuntarily committed after being found not guilty 
by reason of insanity, to a person involuntarily committed to a public hospital as a 
sexual psychopath. The court pointed out that indefinite comrnionent under the 
sexual psychopath law is "justifiable only upon a theory of therapeutic treannent," 
373 F.2d at 472-73. The same court held in Dobson that the alleged denial of mental 
patients' right to treaonenc would require a remand of the habeas corpus petition 
for a full hearing into the adequacy of treatment. Again, in Tribby the coun of 
appeals remanded the ca'ie to determine if the petitioner was recei, ing adequate treat
ment. The court warned that "unconditional or conditional release may be in order 
if it appears that the opportunity for treaonent has been exhausted or tream1ent is 
otherwise inappropriate." 379 F.2d at 105. Two years later in Coi•ington the court 
of appeals determined that a hospital may be required to show that it is making a 
bona fide effort to cure or improve the patient, and that the treatment prO\ ided is 
suited to his particular needs. 419 F.2d at 625. Citing Rouse the court held in 
Covington that, under present law, the principal justification for involuntary hospitaliza
tion is the prospect of treatment and that a failure ro provide treatment would 
present "serious constitutional questions.'' Id. at 625. 

In the same year the Second Circuit in Schuster, relying on the rationale of Rouse, 
held that while Rouse concerned a person who had not been criminally convicted, 
there should be no difference in commionent proceedures and treatment between the 
person who is civilly committed because of a verdict of not guilty by reason of 
insanity and the person who is criminally convicted and while serving his sentence 
allegedly becomes mentally ill. 410 F.2d at 1088. 

In lVyatt the District Court for the Torchern District of Alabama ruled that when 
mental patients are committed involuntarily through non-criminal procedures without 
the constitutional safeguards that are afforded defendants in criminal proceedings 
"they unquestionably have a constitutional right to receive such individual treatment 
as will give each of them a realistic opportunity to be cured or to improve his or her 
mental condition." 325 F. Supp. at 784. The Court pointed out that adequate and 
effective treatment is constitutionally required because, absent treatment, the hospital 
is transformed "into a penitentiary where one could be held indefinitely for no con
victed offense." Id. at 784. The only justification from a constitutional standpoint that 
allows involuntary civil commionenrs, the coun continued, is that patients are to 
receive creaonent and not mere custodial care or punishment. The coun cited Rouse 
to hold that the failure to provide suitable and adequate treaonent to the mentally 
ill cannot be justified by a lack of staff or facilities, adding: "To deprive any citizen of 
his or her liberty upon the altruistic theory that the confinement is for human thera
peutic reasons and then fail to provide adequate treaonent violates the very funda
mentals of due process." Id. at 785. 

In Jackson, a California district court ruled that the government cannot confine a 
person \-vho has not been adjudged guilty of any crime in a facility similar to a prison 
where he will not receive true medical treatment. 

In Nason, the Massachusetts Supreme Judicial Court held that one confined in a 
state mental hospital for the criminally insane has a right to challenge the legality of 
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l lo\\ e, er, Rouse al o di i little to insure enf orccn1cnt of its holding, 
since no guideline::, were i::,sue l to the di~trict court when the case \Vas 

remanded for a derermirution of the a lcquacy of the petitioner's treat-
1nent. le \\'as not surprising, therefore, that the district court concluded 
that Rouse was receiving adequate treatmcnt. 1

~ Although Rouse ap
pealed the decision, the adequacy uf his particular treatment \Vas never 
decided since that portion of his appeal had become moot. u Several 
other treatment cases arose in the District of Colun1bia afrcr the Rouse 
holding, but none involved a findinq that a specific institution or treat
n1ent prograrn ,vas inadequate. 15 

hi-. confinement if the scare fails w proviJc him with adequate trca011enc. The court 
also ordered that an adequate treatment program be established for Nason and that 
it he followed diligcncly. 

13 Rouse v. Cameron, Habeas Corpus ~o. 287-65, at 12 <D.D.C. Jan. 17, 1967). An 
cxcelll'nt discu~ion of the hearing on remand co che Jistrit:r court l>y Rousc's attorney 
can be found in Halpern, A Practicing Lawyer Vi~ws the Rig!Jt to Treat111e11t, 57 
Gi::o. L.J. 782 (1969) [hereinafter cited as Halpern]. The main issue at the hearing 
was the adequacy of treaam:nt afforded Rouse. Wimesses for the hospital testified 
ro the efficacy of ''milieu therapy," a therapeutic method, the underlying premise 
of ,\ hich is that the total environment of the patient should be structured to assist 
his recovery. Since everyone lives in some kind of environment an important facet 
of treatment is making a person's milieu as constructive a force as possible toward the 
achic,·ement of established treatment objectives. Rouse's experts testified that his 
"milieu'' treatment deviated substantially from professionally accepted standards. None
rhelesc;, the judge concluded that the tre3tment was adequate. 

u Rouse v. Cameron 387 F.2d Hl (D.C. Cir. 1967). The court consolidated Rouse's 
appeal seeking release for inadequate treatment with his appeal from the denial from 
another habeas corpus petition in which he had raised the procedural due process 
aspects of his commitment. In that petition Rouse argued that his commitment without 
a ci\·il hearing upon being found not guilty by reason of insanity was illegal because 
the in anity defense had been involuntarily thrust upon him by his mother and his 
attorney. The court found that Rouse in fact had not authorized his attorney to do 
so. ,\landacory commitment is permissible only if a defendant acquitted on the 
grounds of insanity has relied affirmati,·ely on the defense of insanity. Lynch v. 
O\·erhober, 369 U.S. 705 (1962). Thus, the trial court had no authority to commit 
Rouse folio,\ ing hie; acquittal by reason of insanity. In holding that Rouse's commitment 
,vas illegal, 387 F.2d at 245, the court never ruled on the then moot issue of the 
adequacy of his treatmt nt. Id. at 243 n.3. 

15See
1 

e.g., Dobson v. Cameron, 383 F.2d 519 (D.C. Cir. 1967); Solomon v. Cameron, 
377 F.2ci 170 (D.C. Cir. 1967); .\1illard v. Cameron, 373 F.2d 468 (O.C. Cir. 1%6). 
Dobson was a habeas corpus proceeding brought by two civilJy committed patients 
alleging denial of their right to treatment. The court held that the case must be 
remanded for a new hearing on the alleged denial of treatment because the hearing 
below was inadCCJUatc. The court also helcl that civilly committed patients must nor
mally exhaust I he administrative procedures provided by D.C. ConE ~ 21-546 (Supp. 
\', 196t:) applying for habeas corpus. On remand, the trial judge made no finding 
as to the ade11uacy of petitioner's treatment. Jnstcad he held that petitioner was en
titled to rclea e because his mental illness was no longer dangerous to himself or 
ociety. Dobson v. Cameron, I faheas Corpus No. 282-66 (D.D.C. l\1ay 6, 1968). 
r n Solomon a patient hrnl1ghr a habeas corpuc; proceeding alleging that he was 
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The Massachusetts Supre111e Judicial Court ,vas also reluctant to find 
specific treatment inadequate in Nason ·v. Superintendent of Bridge
water State H ospital,16 ,vhere the facts sho,ved rhat irnpro,·en1ents in 
treatment \Vere underway at the state n1ental hospital. If adequate treat
ment were not afforded petitioner ,vithin a reasonable ti1nc, ho,vever, 
the court held that he could bring an action challenging his continued 
confinen1ent on grounds of denial of equal protection and due process.11 

\Vhile it is true that one ,vould hardly expect overnight results fron1 
so novel a principle as the right to treatment, one comn1entator has noted 
that the "deliberate speed" in the desegregation of public schools fol
lowing Brown v. Board of Education18 has probably been faster than the 
rate of change that has follo,ved the Rouse decision.19 No doubt there 
are many reasons ,vhy the adequacy of treatment ·was not determined 
in the cases previously cited,20 but the most significant ,vas undoubtedly 

not receiving adequate treatment. The court did not reach the issue of adequacy of 
treatment because petitioner was released before the decision. The appeal was dis
missed for mootness. 

In Millard a patient ,vas committed as a sexual psychopath on the basis of a legal 
conclusion in a psychiatrist's report, although there had been no hearing at which 
the psychiatrist could be cross-examined. The patient also sought release because 
he was not receiving adequate treatment. The court remanded for a full hearing with 
an opportunity to cross-examine the psychiatrist whose report was the basis for the 
commitment. The court also ordered that if the district court found the confinement 
to be valid, it should then inquire into the petitioner's allegation of lack of adequate 
treannent. On remand, petitioner's treannent was found to be adequate. Millard v. 
Cameron, Habeas Corpus 'N'o. 154-65 (D.D.C. Aug. 17, 1967). 

16 353 Mass. 604, 233 N.E.2d 908 (1968). Nason, indicted for murder but never 
brought to trial, brought this habeas corpus proceeding seeking transfer from Bridge
water State Hospital to one of the state's better staffed hospitals. 

The facts demonstrated that Bridgewater was so understaffed that it was unable 
to furnish its patients the treatment required for recovery. Its staff-patient ratio was 
far below the standard of all the other state hospitals and its facilities were woefully 
inadequate. Furthermore, Nason was receiving no therapy at all. His treatment con
sisted of "custodial care; three meals a day and a bed." Id. at 607, 233 1 .E.2d at 910. 

He alleged that because the medical standards at Bridgewater were so much lower 
than those of the ocher state hospitals he was being deprived of equal protection of 
the laws. He also argued that his confinement without treatment denied him due 
process of law since he had not been under sentence. 

The court agreed with the petitioner that if adequate medical and psychiatric treat
ment is not furnished to persons confined in public institutions, the constitutional 
requirements of equal protection and due process will not be satisfied. The court 
would not prescribe what treaonent should be afforded and held only that the ap
propriate treatment must be determined by competent doctors in their best discretion. 

11 Id. at 914. 
1s 349 U.S. 294 (1954). 
19 Halpern at 785. 
20 In addition to the nature of the habeas corpus action there are three principal 

reasons why the courts did not determine the adequacy of treatment in these cases. 
Several judges have expressed the helief that the adequacy of treatment issue is not 
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the nature of the remedy suughc in each case. Rouse, Nason and the 
other c.:::ises all ,verc based on habeJs corpus pctitions.:.!1 Consequently, 
the inquiry of the courts in e1ch insunce could focus only on the inade
quacy of trcannent for the individual patient-litigant. 

The critical comments \\·hich f ulluwed the Rouse decision warned of 
the difiiculcics of chat line of inquiry. The \vriters notc<l chat ,vhere 
an appellate court secs nu ~tandards for detcrrnining adequacy of treat
n1enc, the trial court has no guidelines to aid it in choosing one form of 
treatment over anocher.:!2 In attempting to def end his opinion against 
this and other critical comments, Judge Bazclon has noted that in almost 
all other areas of the la,v demanding extraordinary judicial competence 
and expertise in ,vhich judges have atte1npced to enforce complex statu
tory schemes, they luve initially been uniformly uninformed, yet ulti
mately successful.~3 

This debate \\·ill continue ,vith the developn1cnt of the right to treat
ment. But the adequacy of treacn1ent issue ,vill seldom be reached as 
long as the focus of the courts' attention rests on one individual in a 
habeas corpus proceeding. If only one patient is before the court, the 

within the <.:oun's competence to adjudicate. See, e.g., Dobson v. Cameron, 383 F.2d 
519, 521 (D.C. Cir. 1967) (Danaher, J., concurring). They believe that the question 
is not one for the courts but for the doctors, the hospitals and the administrative 
agencies who are much better equipped to handle such questions: the very most 
that a court can do is to decide whether the patient's treatment is reasonable when 
compared wich the standards of treaonent in the profession. 

A second reason is that psychiatrists have been of very little assistance in formulating 
standards of treatment which the courts can compare with the treatment actually 
given the patient. Halpern stares that " [ t]he response of the [psychiatric] profession 
has been a major factor in frustrating the more rapid development of concepts of 
adequate treaonent." Halpern, at 803. Instead of working with the courts to frame 
criteria which would enable the courts to determine whether the treatment is ade
quate, professional associations and hospital staffs have defended their domain, arguing 
that the adequacy of treatment is a matter for determination by doctors and hospitals 
and not the courts. See American Psychiatric Ass'n, Position Statement on the 
Question of the Adequacy of Treatment, 123 AM. J. PsvcH. 1458 (1967). 

Finally, courts have not determined the adequacy of treatment because the issue 
is of ten moot by the rime the decision is rendered, usually many months after the 
petition has been filed. By shifting the patient to a new treatment center, improving 
the facilities before the deci·~ion, or relea~ing the patient, the hospital can aYoid a 
decision by the court that the treatment \.,:as inadequate. See, e.g., Na,;on v. Super
intendent of Bridgewater State Ho,;p., 353 f\1ass. 604, 233 N.E.2d 908 (1968). 

21 See note 2 supr,1. Although Commonwealth v. Page, 3 39 Mass. 3 I 3, 159 .F .2d 82 
( 1959) , did not in\'O)\'c a habeas corpus petition, that case also sought a remedy for 

one indivioual only. 
2Z ':ee, e.g., Note, Ci1:il Restraint, Afental Illness and the Right to Treanne11t, 77 

YALE L. R•:v. 87, 107 (1967); 80 lhRv. L. REV. 898 (1967). 
23 Bazclon, Implementing the Right to Treat111e11t, 36 U. Cm. L. R~v. 742, 743 (I 969). 

See generally Bazdon, Foreword, A Symposiwn: The Ri~!Jt to Trermnem, 57 Gro. 
I .J. 673 ( 1969). 
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evidence must then center on ,vhat is best for that p:1ticnt. Thus, if the 
evidence reveals that the patient is receiving no treatn1ent and only cus
todial care, the issue could easily be resolved by providing sufficient 
treatment for that petitioner alone. On the other hand, if the court is 
forced to choose among many seemingly valid types of creatn1cnt, the 
frustrations of Rouse and Nason are liable to continue. It is not unlikely, 
of course, that allegations of inadequate treatn1ent once made \Vill be
come moot if, for example, the petitioner con1plains of being in a v1ard 
where no treatment is given patients, and is transferred to another sec
tion of the institution, or even to another hospital long before his peti
tion is heard.24 

But most importantly, habeas corpus appears to be an inadequate 
vehicle for meaningful reform because even successful litigation ,vill 
limit relief to one individual. A single patient n1ight be discharged f ro1n 
an institution or begin to receive treatn1ent, but the institution would 
continue to function basically unchanged. Of course, the early decisions 
are not without merit. Indeed, Rouse and Nason are instructive in that 
they do suggest that the threshold question should be the adequacy of 
the institution itself.!!5 

THE RIGHT TO TREATM:ENT: lVyatt v. Stickney 

In attempting to raise the issue of inadequate treatment suffered by all 
patients in an institution, several inmates confined to Bryce Hospital, a 
state mental institution in Alabama, filed a class action!!6 on behalf of all 

24But cf. Carafas v. Lavallee, 391 U.S. 234 (1968). Despite the unconditional re
lease of the petitioner while awaiting the determination of his habeas corpus pro
ceeding, the application for a hearing on the merits of his case was not rendered 
moot. The Court held that once federal habeas corpus jurisdiction has attached, it 
can not be defeated by the prisoner's release. Recognizing that the habeas corpus 
statute provides other remedies in addition to release from custody, the Court reasoned 
that to dismiss the petitioner's appeal would be to refuse him the opportunity to 
regain those privileges of citizenship that are denied com·icted felons, such as engaging 
in certain businesses, serving as an official of a labor union, voting, and serving as a 
juror. Id. at 237. The petitioner is thus entitled to have his claim determined on 
its merits so that, if victorious, he will not be forced to su.ff er the collateral conse
quences of conviction that continue long after the sentence has been served. The 
decision expressly overruled Parker v. Ellis, 362 C .S. 57 4 (1960), which held that 
when a prisoner was released after having sen cd a full sentence, the merits of his 
claim for habeas corpus rc~ief cou!d not be adjudicated. 

25 Halpern, supra note 13, at 790. 
26 Wyatt v. Stickney, 325 F. Supp. 781 (.r..1.D. Ala. 197 1). Other portiom of the 

case not reported in Wyatt will be cited as lVyatt File so that various motions filed 
and orders entered in the continuing case of \Vyatt v. Stickney, C.A. No. 3195-N 
(M.D. Ala.) may be referred to. 
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patienrs,!!7 alleging that rher \Vere not receiving adequate neatn1ent.28 

T'hc nircd States Court for the ,\ I iddle District of .A.L1bama, in an 
opinion by J udgc Frank Johns in, held that since rnost of the patients 
at Bryce l lospital ,,·ere involuntarily committed through ci\·il actions, 
they were denied the due process safeguards afforded defendants in 
criminal proctedings. 1·he court ruled that patients ,vho are con1mi.tted 
for the purpusc of being treated ha Ye a constitutional right to receive 
such individual treat1ncnt as \\·ill assure them a realistic opportunity to 
improve their mental condition. 2u 

i Vy att ,vas the first case in ,vhich the right to treatn1ent \Vas raised 
on behalf of all patients at an institution, and the first reported opinion 
to hold expressly that civilly committed mental patients have a con
stitutional right to receive adequate treannent. 30 In spite of lrV y att' s 

27 The action \\ ;i::; originally instituted by 99 employees of Bryce Hospital who 
had been released because of budgetary considerations. The argued they had been 
terminated wichouc cause, without notice, and without a hearing. There was also 
an allegation chat because of the firings, the patients would be deprived of adequate 
treacmenc. In reviewing the complaint, Judge Johnson said he "\\'aS not interested 
in the claim of che employees since they had previously filed the same acrion in 
the state court. However, the judge intimated that he was concerned with determining 
the claim of rhe paciLnts chat they were not recei\'ing adequate treatment. The claims 
of the employees were therefore abandoned prior co trial. 325 F. Supp. at 782 n.1. 

The plaintiffs argued chat the treatment programs in use at the state mental hospital 
were scientifically and medically inadequate. Involuntary confinement without treat
ment, they asserted, was constitutionally impermissible as a deprivation of liberty 
without due process. 

To maintain a class action under FED. R. Civ. P. 23 (a), plaintiffs muse show that: 
(1) the class is so numerous that joinder of all members is impracticable; (2) there 
are questions of law or face common to the class; (3) the claims or defenses of the 
representative parries are typical of the claims or dcf enses of the class; and ( 4) the 
representative parties will fairly and adequately protect the interests of the class. 

This class action also had to meet the requirement chat the party opposing the class 
had acted or refused to act on grounds generally applicable to the class, thereby 
making appropriate final injunctive or corresponding declaratory relief with respect 
to the class as a whole. To qualify under chis section, che class muse be seeking final 
injuncri\·e or corresponding declararory relief. Hm\ e,·er, a request for other ap
propriate relief v.i!J not di:.qu:1lify the action urder 23(b) (2) as long as such other 
relief docs not predominate over the final injunctive or dec1aracory relief. St c Advisory 
Committee's Note to Amendment to FED. R. C1v. P. 23, 39 F.R.D. 98, 102. 

28 Subsequent to the hearing in T,Vyatt, by order of the court, Searcy Ho<;pital and 
Partlow State School ''state mental retardation center" were added as parties de
fendant to afford plaintiffs complete relief against the defendant State /\ lcntal I Icalch 
l~o:1rd, as \, ell ac; to enlarge the plaintiff class. lVyatt File, Order of lhc Court, Aug. 12, 

1971. 
20 325 F. Surr- at i84. 
30 V.'hilc the co11rr did not elaborate on the constitutional basis for the right io 

treatment, the arg11mcnr \\ 011ld seem to be that when a patient is im·olunrarily com
mitterl through non criminal procedures without the constitutional protections afforded 
to defendants in criminal actions, he has a constitutional right to receive individual 
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sweeping language, the court reserved decision on the question of 
whether at that point in ti1ne the patients \Vere in fact rec(:i\-~ng adequate 
treatmcnt.31 However, the court did find fron1 the evidence that rhc 
treatn1ent program in use at Bryce Hospital prior to rhc reorganization 
was both scientifically and medically inadcquare.82 In fact, Judge John
son concluded that the programs then used ar Bryce ''failed to conf oru1 
to any kno,vn n1inin1un1 standard established as a guideline for pro, id
ing trcatn1ent of the mentally ill." as In its order the court required the 
Alabama l\Iental llcalrh Board "to in1plernent fully within six 1nonths 
from the date of this order, a treat1nent prograrn so as to give each of 
the treatable patients committed to Bryce facility a realistic opportunity 
to be cured or to in1prove his or her mental condition. " 34 rfhc ade
quacy of treatment issue thus remained open.35 

ENFORCEi\lENT OF THE RIGHT: i\\ AIL\IlLE RFJ\tFDIES AND STANDARDS 

The lVyatt Re111edies. After the hearing in lflyatt, the plain
tiffs filed a memorandum of proposed findings of fact, conclusions of 
law, and ren1edies.30 In that n1en1or::indum, and through a contempor:1-

treatment designed to cure or improve his mental condition. If he docs not receive 
such treatment, his confinement becomes an indefinite imprisonment without a criminal 
conviction. The hospital is like a penitentiary where the patient is confined without 
the constitutional safeguards of due process. The only constitutional justification for 
civil commitment is treatment. To deprive a patient of his liberty in order to give 
him treatment and then to fail to proYide that treaonenr Yio!ates the fundamentals of 
due process. 

The court's ease in reaching the conclusion that treatment is corn;tirutionally required 
was made possible no doubt by the defendants' admission of the right in their pretrial 
brief. See JVyatt File, Pretrial Brief for Defendant. 

31 325 F. Supp. at 785. Evidence presented by defendants indicated that a unit-team 
system was being implemented at Bryce Hospital at the time the evidence was being 
taken in J,Vyatt. Under the unit-team approach, the hospital is divided into IO units, 
each supervised by a professional team leader. The units contain physicians, psycholo
gists, and social workers, as well as psychiatric aides and nurses. Patients are assigned 
to a unit and receive individual attention from the staff according to their needs. 
The court noted that the unit-team system is a scientifically recognized anJ acceptable 
method of delivering treatment to mental health patients. Id. at 783. 

Since the program was just being instituted at Bryce, the court could not at that 
time make any findings with respect to the adequacy of the treatment under it. \\7hile 
it held that the programs of treatment in use prior to the reorganization were in
adequate, the court reserved judgment on the unit-team system for 90 days. Id. at 786. 

32 Id. at 784. 

sa Id. 

34 Id. at 785. 

36 Id. 

86 JVyatt File, Plaintiffs' Memorandum of Proposed Findings of Fact, Conclusions 
of Law and Remedies [hereinafter cited as Plaintiffs' Memorandum]. 
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neously filed n1otion, 87 pbintiff s requested that the court appoint a panel 
of experts \vhich \Vould h:n·e the authority and po\\'ers of a master under 
the Federal Rules of Civil Procedure.3:s Plaintiffs recomrnended to the 
court three n:imcd individuals to scn·c on the panel with assistance from 
eight resource n1e1nbers. 39 

By reconuncn<ling the appointment of a panel, the plaintiffs sought to 
accomplish nvo immediate goals. First, the panel \Vould have the po\vcr 
to make findings of fact, since the court might not find f ro1n the evi
dence then before it that the treatment program at Bryce was inadequate. 
Secondly, the plaintiffs sought to provide a continuing, on-the-scene 
monitoring systen1 that \Vould establish an out-of-court forun1 for pa
tients to be heard. 40 

The court did not order the appointment of a panel as requested, 
but it did reserve ruling on the motion for an order of reference "for 
a limited time .... " 41 The order of reference filed by the plaintiffs was 
important in respects not specifically discussed by the court. Plaintiffs 
had sho,vn that the Bryce fiospital patient population included 1,500 to 
1,600 geriatric patients and approxi1nately 1,000 n1entally retarded pa
tients.42 The e\·idence further reflected that these 2,500 patients received 
no treatment except for mere custodial care.43 In their proposed order 
of reference plaintiffs sought immediate, special relief for these patients. 
The treatment of geriatric patients had been from the outset \Vithin the 
defendants' "discretion," 44 and plaintiffs suggested that the~e patients 
be transferred to other, more appropriate institutions.45 .i\1oreoYer, the 

37 JVy,1tt File, Plaintiffs' J\lotion for an Order of Reference. 

88 The devising of standards in this newly emerging and complex area appear~ 
to qualify as the "exceptional condition" required for the appointment of a master 
under FED. R. Crv. P. 53(b). Cf. Acree v. Board of Education, 429 F.2d 387 (5th 
Cir. 1970) (advisory panel used in school desegregation case). 

39 The recommended pane1 consisted of two psychiatrists and one law professor. 
lVy,1ft File, Plaintiffs' i\lemorandum, app. I. 

40 See P,1tient ·o. 257 38, Right to Treat111c11t lmidc Out, 57 GEO. L.J. 886, 889 
( 1969). This narration recounts the case history of an inmate who \\:as committed 
without examination and the subsequent lack of treatment within the institution. The 
patient encountered countless difficulties in presenting his case before a judicial forum . 
f Tis dilcmnn might have been aUeviated had an out-of-court forum been avail:ible. 

41 325 F. Supp. at 785. 

42 Id. at 782. The total Bryce patient population was approximately 5000. 

43 Id. at 784. 

"I ~ r.A. Com~ tit. 22, § 320 ( 5) (S11pp. 1969). 
-tG Plaintiffs asked that the geriatric patients be transferred to private or public 

nursing homes, and suggested that the defcnoantc; call upon the Alabama Department of 
Pensions and Security to exercise responsibi lity for the-.c patients by paying care and 
treatment expenses to defendants or by taking over the entire service. 1Vyatt File, 
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evidence indicated that mentally retarded individuals could be treated 
and should be confined to Alabaina's mental retardation facility, Partlo,v 
State School. However, plaintiffs did not specifically request a transfer 
of the retarded patients since the evidence itself so clearly established 
the necessity for the transfer. 

In their proposed memorandum, plaintiffs had also sought from the 
court a procedure for enforcing the panel's report and recommenda
tions. It was suggested that the court allow the defendants 90 days to 
implement the panel's recommendations; then, if compliance were not 
achieved, the court could require that all patients and their guardians be 
furnished copies of its orders and advised individually that they might 
obtain individual legal relief in the appropriate state or federal courts 
against defendants or physicians directly charged with the responsibility 
for treatment. The following avenues for the pursuit of that relief were 
outlined: 

( 1) monetary damages for failure to give constitutionally and statu
torily required adequate treatment;46 

(2) habeas corpus relief; 
(3) monetary damages for false imprisonment;47 

Plaintiffs' Memorandum. After the court's order, plaintiffs moved unsuccessfully to add 
the Alabama Department of Pensions and Security as a third-party defendant. The 
plaintiffs had also suggested to the court that Bryce Hospital apply for Medicare and 
Medicaid funds if the geriatric patients were to remain at Bryce, since this had ap
parently never been done. Id. 

46 42 U.S.C. § 1983 (1970) provides for "an action at law, suit in equity or other 
proper proceeding for redress" where a person under color of statute subjects an 
individual to deprivation of any rights, privileges, or immunities secured by the 
Constitution and laws of the United States. The only elements which need be present 
in order to establish a claim for damages under this section are that the conduct 
complained of was engaged in under color of state law and that such conduct sub
jected plaintiff to deprivation of rights, privileges or immunities secured by the 
Federal Constitution. See Lucero v. Donovan, 354 F.2d 16, 19 (9th Cir. 1965); Marshall 
v. Sawyer, 301 F.2d 639, 646 (9th Cir. 1962); Chubbs v. City of New York, 324 F. 
Supp. 1183, 1193 (E.D.N.Y. 1971). Cf. Adickes v. S. H. Kress & Co., 398 U.S. 144, 
169-74 ( 1970). If the constitutional right is recognized in right to treatment cases 
such as Wyatt, 42 U.S.C. § 1983 (1970) appears to provide an appropriate remedy. 

47 See, e.g., Whitree v. State, 56 Misc. 2d 693, 290 N.Y.S.2d 486 (Ct. Cl. 1968). The 
claimant was committed to a state hospital and spent twelve years there, during 
which he allegedly received negligent psychiatric and medical care. The court charac
terized Whicree's claim as a false imprisonment, although it could have also been 
considered a medical malpractice suit. In awarding damages of $300,000, the court 
based its decision upon the lack of psychiatric care, which was held primarily re
sponsible for the inordinate length of his incarceration, with the concomitant physical 
and mental effects. See, e.g., Frankel, Preventive Restraints and Just Compensation: 
Toward a Sanction Law of the Future, 78 YALE L.J. 229, 266 (1969), for a discussion 
of judicial compensation for civil detention. 
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( 4 J n1andamus to require trc:itmcnt;4~ 
( 5) civil or crin1in:1l conternpt, including monetary reparanons or 

treatment to purge the cuntcmpt;4u and 
( 6) rnont:rary damages for ncgligencc.r.{i 

H.td the court a.doptcd pbinti.ffs' suggestions, or should the court do 
so in the future, nrnchincry could be set up in advance for processing 

The implications of the award of large damages on a finding that release was 
recarJcd by inadequate crearmcnc are staggering. Acceptance of this type of remedy 
could lead t0 legislative reform of hospitals. 

48 A mandamus proceeding might be instituted to compel the superintendent in 
charge of the in:-.citurion to pro, ide proper care and ueatment for an inmate. There 
are drawbacks co this remedy, however, since no court can compel the legislature 
to provide the necc:.sary funds. Judge Holtzoff in the di~trict courc's rehearing of 
Rouse pointed our this face. Rouse v. Cameron, No. 287-65 (D.D.C., Jan. 17, 1967). 
If a court were co order more or difkrcnt rream1enc for an inmate, a problem of 
supervision might en:me, or scarce personnel might be diverted away from more 
seriously ill inmates in order to ueac chose inmates who are well enough to bring 
litigation. In ~ason v. Commissioner of ~1ental Health, 351 ~1ass. 94, 217 NE.2d 733 
(1966), the court favored the use of habeas corpus to test the legality and constitu
tionality of the confinement, holding that mandamus was noc the proper proceeding 
to require public officers to make a particular decision on matters within their discre
tion. Id. at 96, 217 N.E.2d at 735. 

49 Judicial sanctions in civil or criminal contempt proceedings may be employed 
for two purposes: to coerce the defendant into compliance with the court order and 
co compensate the complainant for damagC-'.> sustained by the defendant's noncompliance. 
[f the plaintiff proves that the def end ant has disobeyed the court order and that 
damages have resulted, he is entitled to a civil contempt order imposing a com
pensatory fine. The fine is made payable to the injured complainant to purge the 
contempt. See McComb v. Jacksonville Paper Co., 336 U.S. 187, 191 (1949). Similarly, 
in a proceeding for criminal contempt the court may order that the fine be made 
payable in whole or in part to the person injured by the contumacious act. See 
Michaelson v. United States, 266 U.S. 42, 65 (1924); Parker v. United States, 153 F.2d 
66, 70 (lc.t Cir. 1946). 

60 Tore damages are an indirect method of compelling adequate medical care and 
treatment. One view is that such a remedy is somewhat impractical because: (1) civil 
actions for monetary damages involve prolonged litigation over long periods of time; 
( 2) antagonism of staff against inmates is possible since individual a~pects of treatment 
must be examined; (3 ) frequent medical malpractice suits do little to promote improved 
care; ( 4) severely ill mental patients very often do not make satisfactory clients, since 
it is difficult to establish, from the la\\) er's vievv-point, the workable lawyer-client 
rdationship. But by awarding damages in a medical malpractice suit where there has 
been inadcciuate treatment of a person involuntarily committed, the court could alert 
legislatures ro a need to provide funds to assure adequate treatment in the first place. 
Yn the long run, rhe state and the individual could benefit since it would end up 
costing the s t:\tc less than the damage award to provide the necessary treatment initially. 
and this would relic\ c the incli\ idual of having to endure the degrading process which 
predominates in institutions today. See Birnbaum, A Rationale for the Right, 57 GEO. 

L.J. 752, 75r, ( 190?) . Y ct, although there arc stumbling blocks, tort actions for damages 
have been brought, althongh gcncr:illy hy patients already released. See, e.g., \,Vhitree 
,,. St ate, 56 Misc. 2d f,?3, 290 N .Y.S.2d 486 (Ct. Cl. 1968). 
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some of the preceding procedures. For example, special masters could 
be appointed to determine damages resulting f ro1n hospital malpractice 
or false imprisonment. Under its contempt po,vers, the court could also 
set a fixed sum payable daily until the def end ants purge chen1selves of 
contempt by meeting certain minimun1 standards.c;1 

Plaintiffs also urged that the number of patients be reduced as a tem
porary measure. The testimony indicated that less than 10 percent of 
the patients at Bryce \Vere a danger to themselves or society. Accord
ingly, it was requested that the court order defendants to supply the 
names of the dangerous patients to the court and consider ordering, if 
necessary. that the remainder be released.5

!! All probate judges in Ala
bama were included as defendants and, as a measure of temporary relief, 
plaintiffs asked that the probate judges be enjoined from accepting vol
untary commitments. 53 As a less drastic measure, the court \Vas urged to 
instruct the panel to insure that only those in need of treatn1ent were 
hospitalized.54 It must be emphasized that although these proposals 
have not yet been adopted by the court and are presumably still pend
ing, they are illustrative of the variety of remedies available in similar 
cases. 

The Wyatt Standards. As a guide for the court and the re
quested panel of experts, plaintiffs asked the court to adopt the follow
ing specific, objective standards for treatment at Bryce Hospital. 

( 1) That Bryce Hospital should be required to improve its treatment 

51 See note 49 supra. 
52 Although criteria for incarceration differ among jurisdictions, the test in 14 states 

is whether the individual is a danger to himself or others. Comment, Compulsory 
Co1mnit111ent: The Rights of the Incarcerated Mentally Ill, 1969 DUKE L.J. 677, 684 n.33. 
In assessing "dangerousness" no precise criteria have been articulated. See Comment, 
The Conmzitted Mentally Ill and Their Right to Comnnmicate, 7 WAKE FoREST L. REv. 
297, 298 (I 971). Such a determination of dangerousness is usually left to the public 
official handling the case. He is supplied with the guidelines that mere preponderance 
of proof of a cure is not enough and that any reasonable doubts are to be resolved 
in favor of continued confinement. See Comment, Compulsory Conmzitment: The 
Rights of the Incarcerated Mentally Ill, supra at 729-30. 

&3 Wyatt File, Plaintiffs' .l\1emorandum, app. II. 

54 Jd. Cf. CAL. \VELF. AND INST. ConE § 5000 et seq. (West Supp. 1971) (virtually 
abolishing long-term involuntary commitments). Section 5002 provides: "i\1entally 
disordered persons and persons impaired by chronic alcoholism (and epileptics) may 
no longer be judicially committed." The act leaves intact la,vs providing for com
mitment of criminal offenders and the mentally retarded, encourages voluntary com
mitments, and limits involuntary commitments largely to those situations where 
there is a need (often short-term) of restraint to prevent injury. 
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program!> to the point that it gains accrcdit~1tion fron1 the Joint C0111mis
sion on ccrcditation of l-lospit:.11s;-":> 

(2) .. fhat Bryce IIospiral be required to cunfunn to the standards of 
the Soci.11 Sccuriry Administration to bcc01ne eligible for funds under 
the rncdicarc and me<licai<l progr:1rns;5° 

65 Jot:-. 1 Co:-.1.\.t1TIE£ 01- Acau:.oIIAilO:-- oF HosPnALs, SrA'.'\D \.RDS FOR AccREDnATION Or 

How1rALs (1965). ·1 he foUo\', ing arc some of the more rele\'ant factors to be con
sidcreJ in ol,taining accreditation: (1) all psychiauic facilities must have an acche 
medical staff chat is qualified and licensed-this staff shall be responsible for the 
psychiatric and medical service "irhin the facility; (2) the hospital shall mainrain 
an organized nur:;ing staff co provide high quality nursing care for the needs, inc.:luding 
psychological needs, of the patients, and co be respon:.ible to the ho~pital for the 
professional pt:rformance of its members; (3) the director of the nursing services 
mu$t be qualified in the field of psychiatric nursing and administration; ( 4) practical 
nurses shall be t}u:iliticd by e<lucation1 experience and training; (5) there shall be 
an adequate training program for aides-also, on-the-job training shall be pro-.. ided 
co keep the nursing :.raff up ro dare on new and expanding psychiatric nursing care 
techniyucs; (6) aJequace appraisal and advice on initial treatment sh:111 be rendered 
to any ill or injured person who presents himself at the psychiatric facility; (7) a 
well-defined plan for emergency care, based on community need anJ on th~ 
capability of the psychiatric facility shall exist; (8) the psychiatric facility must 
have some procedure ·whereby the ill or injured person can be assessed and either 
neared or rcforred to an appropriate facility, as indicated; (9) a psychiatric facility 
shall be clear. safe and conducive to the emotional \\ ell -being of the patient and 
shall preserve human dignity, thus enhancing the achievement of the therapeutic goals 
of the facility; ( 10) there shall be a pathologist who is a member of the active 
me<lical staff or else some direct contact with a pathologist as a consul am; ( 11) the 
psychiatric facility shall provide library services appropriate to the professional 2nd 
technical reach of the staff; and (12) social work services must be available to patients 
supervised by a qualified social worker. 

66 Certification by the Social Security Administration would first require Bryce to 
m~l;t certain minimum standards for psychiatric care. 20 C.F.R. ~ 4051037-8 (1971). 
These minimum standards of psychiatric care are nor required by the general standards 
for all ho.,pitals set forth in the STA""DARDS FOR AccREDITATIO~ OF HosPIBLS, supra note 
5 5. Certification v,·ou Id also result in addition a] funds for the care and rrearmcnr of 
Bryce patients. The meclical records maintained by a p-,ychiatric hospital permit a 
determination of the degree and intensity of the trcatmc:nt provided to patienLs of 
the ho piral. To make that determination possible, the medical records must stress 
the psychiatric aspects of the record including history of findings and treatment 
rendered for the psychiatric condition for which the patient is hospitalized. 

The n:cord must therefore include. (I) a complete phy.,ical and psychiatric evalua
tion of the patient at the time of admission to the hospital, such as the patient'~ 
med ic 11 hi ,tor:. the circumstances leading to admission, attitudes, bcha, ior, an estimate 
of imcllccru:ti functioning and an inventory of the patient's assets in dcscripti\'e, 
not interpretive, fashion; (2) the individual comprehern.ive treatment plan for the 
p:Hient I ,1 cd on .rn inn 111<11:• of the p~nicnt's strcn~ths and disabilities, including a 
sub t.rnti.il di,1 no i-, in the tcrrnino\nrry of the American Psychiatric As..,oci:ition's 
Diagnostic and Stati tic,1/ ,\fom ,1I, t ho :-t tt"rm and long ranµc goal!s, the ~pccific treat
ment n odalicics l1tili:1.ed and I he rcspon• ibilitics of each member of the treatment 
t 1.:a111; ('~) the treatment reccivul by the patient documenting all active therapeutic 
effort , includ ing I 1 I) •r · notes rccordc<l by physician, nurse, social worker, and 
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( 3) That Bryce I-Iospital be required to in1prove its physical facilities 
so as to con1ply with the minimun1 standards set forth by the Con1n1irree 
on Psychiatric Hospital Standards and Policies of the Arnerican Psychi
atric Association, and approved by the Council of the A111erican Psychi
atric Association;'57 

others significantly involved in active treatment modalities; ( 4) a discharge summary, 
including a recapitulation of the patient's hospitalization and recommendations con
cerning follow-up or aftercare, as well as a brief summary of the patient's condition 
on discharge. 20 C.F.R. § 405.1037 (1971). 

The hospital must have staff adequate in number and qualifications to carry out an 
active program of treatment for individuals who are furnished services in the instiru
aon: 

a. Personnel and Facilities: In-patient psychiatric facilities must be staffed with the 
number of qualified professional, technical, and supporting personnel and consultants 
required to carry out an intensive and comprehensive treatment program that includes 
evaluation of individual needs, establishment of treatment and rehabilitation goals 
and implementation of a broad range therapeutic program. 

b. Director of In-patient Psychiatric Services and ,Medii:al Staff: In-patient psychiatric 
services must be under the supen·ision of a clinical director who is qualified to 
provide the leadership required for an intensive treatment program. The number and 
qualifications of physicians must be adequate to provide essential psychiatric services. 

c. Availability of Physicians and Other Personnel: Physicians and other appropriate 
professional personnel must be available at all times to provide necessary medical and 
surgical diagnostic and treatment services, including specialized services. 

d. Nursing Services: Nursing services must be under direct supervision of a registered 
professional nurse who is qualified by education and experience for the position. The 
number of registered professional nurses must be adequate to formulate and carry 
out the nursing components of the individual treatment plan for each patient. 

e. Psychological Services: The psychological services must be under the supen·ision 
of a qualified psychologist, and the p>sychology staff, including consultants, must be 
adequate in numbers and by qualifications to plan and carry out assigned responsibilities. 

f. Social Work Services and Staff: Social work services must be under the super
vision of a qualified social \vorker, and the social w0rk staff muse be adequate in 
numbers and by qualifications to fulfill responsibilities related to the specific needs 
of the individual patients. 

g. Qualified Therapists, Consultants, Volunteers, Assistams or Aides: Qualified 
therapists, consultants, volunteers, assistants or aides must be sufficient in number to 
provide comprehensive therapeutic activities, including at least occupational, recreational, 
and physical therapy to assure that appropriate cream1ent is rendered for each pac:ent. 
20 C.F.R. § 405.1038 (1971). 

57 AMERICAN PsYCHIATRJC Assoc1AT10N1 STANDARDS A~"'D HosPITAI s AND CuK1cs (rev. 
ed. 1958). Some of the more pertinent standards set forth by the A.P.A. are: ( l) 

rhe physical plant must satisfy the physiological as well as the psychological needs 
of patients and staff; (2) solid wastes, including garbage, rubbish and other refuse, arc 
collected and disposed of in a manner that will pre, enc the transmission of disease 
and not create a nuisance or fire hazard, or provide a breeding place for insects or 
rodents; (3) all facilities have written and 'Well-rehearsed fire and disaster plans posted 
in strategic areas, and fire drills are held at regu Jar intcn·als; ( -l) fire extinguishers, 
sufficient in number and type are strategicall!· placed; (5) emer;;cncy lighting systems 
are provided, and a power supply is anilable from more than one source; (6) there 
should be an up-to-date written disaster plan; (7) sleeping units for patients are 
designed to promote comfort and dignity and to ensure privacy consic::tent with the 
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( 4) l'hat the pen;onncl-to-patient ratios for physicians, registered 
nurses, psychologist::;, social ,, urkcrs, and all types of therapists at Bryce 
Hospital be required to conf onn to the mini1nu1n standards of the 
American Psychiatric. \ssociation;5

b 

( 5) rrhat all psychiatrists, registered nurses and social ,vorkers be 
licensed, or at least eligible for Ii censure, to practice in Alabama in 
compliance with chc standards of their professional organization;59 and 

( 6) 1~hat progress notes in each patient's ueatment record be re
corded by a physician at least once a ,veek for the first t,vo months of 
hospitalization and at least once a month thereafter at Bryce Hospital. 00 

The implementation of these objective standards ,vas intended by 
plaintiffs to be a first step toward enforcing the right to treatn1ent de
clared in TVyatt. The n1cre existence of these and other objective cri
teria defeat the practical importance of the critical comments first lev
eled against the Rouse decision.61 If a hospital ,vhich was the subject 
of litigation met these objective standards, the task of showing inade
quate treatment ,vould admittedly be more difficult. But the techniques 
discussed by Judge Bazelon in Rouse would still be available to the liti
gants and the court for testing the adequacy of the treatment or the 
institution under scrutiny.62 

patients' welfare; (8) there is a minimum of one lavatory for six patients, one toilet 
for each eight patients, one tub or shower for each fifteen patients and one drinking 
fountain in each ward; (9) since psychiatric patients are generally ambulatory, there 
is provision for day rooms and recreational areas. 

58 The latest revision of the A.P.A.'s STANDARDS does not specifically set forth 
required personnel ratios. The court was accordingly referred to the STANDA..~S FOR 

HosPIT.\LS A2''D CLINICS, supra note 57, at 60-61. Specific ratios were sought since the 
evidence indicated a gross understaffing at Bryce. For example, the testimony indicated 
that Bryce employed only two physicians to care for its 1600 geriatric patients. Wyatt 
File, Plaintiffs' i\Jemorandum, app. II. 

69 See 279 NEW. £:-;a. J. MED. III (1968). 
co The requirement by the Social Security Administration of a note from a "physician, 

nurse, social worker and when appropriate, others significantly involved in treatment 
modalities," 20 C.F.R. ~ 405.1038(10) (1971), is not objective and is most inappropriate 
for Bryce Hospital. The iVyatt testimony indicated that some of the psychiatric aides 
involved in "treaonent modalities" at Bryce are illiterate. 

61 See norc 22 supra. 
62 Judge Bazelon, although recognizing the problem of the lack of judicial expertise 

in deci<ling the adequacy of particular methods of treatment, believes that such a 

lack of knowledge can be minimized. He suggests that, in a hearing to determine 
ackc1uacy of treatment, both defense counsel and government counsel should be 
helpful in presenting medical 5tanclards for mental care appropriate to the particular 
cac;e. \\'here the petitioner is indigent and cannot present expert witnesses of his own, 
the court 111:iy appoint experts under Frn. R. CRIM. P. 28. The court could elicit 
assistance from national or local ~ourccs, ~uch as the American Psychiatric Associa
tion, "hich h:1s published stand:1rcls on mental health treatment and is continually 
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In his most recent order,63 Judge Johnson enunciated three conditions 
fundamental to adequate treatrnent progran1s: " (I) a hun1ane psycho
logical and physical en vironn1ent; ( 2) qualified sea.ff in nurnbers suffi
cient to administer adequate treatment; and, (3) individualized rreatn1ent 
plans." 64 The court noted that Bryce Hospital ,vas deficient in all three 
respects.61S 

The court further found the treatment programs at Partlow State 
School and Searcy I-Iospital, which had been added earlier as parties 
defendant,66 to be inadequate;67 however, because of the defendants' 
good faith, Judge Johnson decided not to turn over the operation of 
those institutions to a panel of masters. 68 Instead, the court set the mat
ter for a formal hearing once again, to allo,v the parties and amici curiae 
the opportunity of presenting proposed standards as \Vell as expert tes
timony in support of them. From this evidence the court '\vill establish 
standards and in due course order their implen1entation." 69 

involved in studying mental health care. The court could also consider, as Judge 
Bazelon suggests, inviting the psychiatric and legal communities to establish pro
cedures by which expert assistance could be best provided, such as the establish
ment of permanent or rotating panels of experts. Rouse v. Cameron, 373 F.2d 451, 457 
(D.C. Cir. 1966). 

68 Wyatt File, Order of the Court (M.D. Ala. Dec. 10, I 971). 
64 Id. at 2. 
65 Id. 
66 See note 28 supra. 
67 Id. at 4. 
68 Id. 
69 Jd. [Editor's note. After this article went to press, a hearing was held to explore 

the conditions at Partlow State School, Alabama's mental retardation facility. On 
March 2, 1972, Judge Johnson issued an emergency order requiring the defendants 
within 15 days to: 

( 1) Eliminate fire and other safety hazards; 
(2) Implement an August 1971 report by the State fire marshal regarding the use 

of hot water; 
(3) Survey and correct any health hazards involving food service; 
(4) Provide emergency lighting systems and draft emergency evacuation plans for 

each building; 
(5) Employ a team of physicians to evaluate each patient receiving anti-convulsive 

or behavior-modifying drugs, to determine the appropriateness of the medication, and 
to prescribe dosages on an individual basis; 

(6) Purchase all drugs for patients through individual prescriptions at commercial 
pharmacies in amounts limited to a one-week supply for each resident; and 

(7) Hire another team of physicians to vaccinate all patients. More importantly, 
the School was also ordered to employ, within 30 days, 300 resident case workers, in
cluding professionals, to survey all patients and determine which had parents, guardians 
or next-of-kin who no longer resided in Alabama, so that they might be relocated as 
a first step in reducing overcrowding at the School. Finally, the order required the 
defendants to file, within 45 days, a written report of its efforts to comply with the 
emergency order.] 
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Because the court has again specifically reserved decision on the var
ious remedies suggested for implementing its earlier decision, plaintiffs' 
proposed rcn1edies are still ,·ery n1uch alive. Only after the court de
velops standards for the three hospitals \vill the enf orce1nent questions 
arise again. By suggesting remedies and urging their adoption before 
standards have been formulated, plaintiffs might appear to have acted 
prematurely. However, plaintiffs' position has ahvays been that the insti
tutions in question are so obviously inadequate that the court could ac
cept the objective standards discussed above and then focus its attention 
on the more difficult question of requiring def end ants to implcn1ent the 
standards. Apparently the court feels that even objective standards must 
be established through further testimony. Once that step has been taken, 
the remedies discussed throughout this article \vill be available to the 
court to enforce the implementation of the accepted standards. 

Other Ren-1edies. TVyatt rz.•. Stickney presents a perfect context 
within ,vhich to analyze new remedies proposed to enforce an established 
right. In TVyatt, the right to treatment has been declared and the court 
has found from reports submitted by the defendants that the treatment 
programs conducted by defendants are inadequate. i\1ay the court then 
order defendants to take ,vhatever steps are necessary, including ex
penditure of funds, to provide adequate treatment? The court has al
ready declared that lack of funds and facilities is no excuse for provid
ing inadequate treatment,70 but that declaration is far different from an 
order to the state that it must take affirmative action to provide funds. 
Judicial financing orders have been only rarely entered against govern
mental entities.71 

Extraordinary orders have been entered, ho,vever, particularly in 
school desegregation cases.72 Y ct it may be misleading to label financ-

10 375 F. Supp. at 784. 
71 See Comment, E11force111ent of Judicial Financing Orders: Constitutional Rights 

In Se,1rcb of a Remedy, 59 Gm. L.J. 393 (1970). 
72 Id. at 394. A financing order directly demands that a party raise or spend funds 

or requires that a sen ice be perfonned necessitating the raising or spending of funds. 
In Griffin v. County School Bd., 377 U.S. 218 (1964), the Court issued a financing 
order to the Prince · Edward County, Virginia, Board of Supervisors to levy taxes for 
fonds to maintain a public school .system \Vilhout racial discrimination. Speaking for 
the Court. J11 stice Black allO\\ ed for the use of the financing order, at the di<:cretion 
of the district: court, in adrlition to a propoc;ed injunction again'-t county officials 
paying t1.1itinn grants and giving tax credits ·while the schools were clo~ctl. Id. at 
232- 34. Justice Black's rca'-oning appears to be based on dismay and outrage that, by 
1964, the Prince Edward Coonry School Syc;tcm had f:iikd to comply with Brown v. 
Board nf Fd11catic,n, 347 .S. 48\ (1954). 

[n Griffin, the financing order was issued to protect the con~titutional right to egual 
protection before th<.: hw. ·1 he Court's clcci5ion to grant the highly discretionary an<l 
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ing orders as extraordinary since they can be placed within a n1ore 
traditional context. Assume, for example, that a state is ordered to pro
vide adequate treatment for its n1encal patients. \Vhy is that finding 
and order not viewed as a judgn1cnt \vhich is to be satisfied like any 
other judg1nent? If it is conceived of as a judgment, then state funds 
could be ordered expended to satisfy the judgn1ent; or, less drastically, 
surplus state funds could be rnade available to satisfy the judgn1ent.73 

Courts are more apt to issue orders forbidding action rather than 
requiring that action be taken by the offending party.H 1~hus, subse-

potentially disruptive relief of a financing order hinged in part on the flagrant 
violation of the constitutional right. 377 U.S. at 232-33. In lVyatt, the failure to 

provide adequate treatment is most assuredly within the scope of a flagrant violation 
of an individual's constitutional rights. Thus, by analogy to the school desegregation 
remedy invoked in Griffin, a financing order may be an appropriate order in right 
to treatment cases. 

A question arises as to what may be included in the specific terms of the financing 
order in right to treatment cases. In Griffin, the Supn:mc Court merely sketched 
a guideline and left it up to the district court to fill in .:he gaps on remand. Id. at 

234. In United States v. Plaquemines Parish School Bd., 291 F. Supp. 841 (E.D. La. 
1967), Judge Christenberry ordered the defendant school board to finance its school 
system by applying for financial assistance under various federal aid programs. Id. 
at 848, 85 5. On appeal the financing order was modified because the court felt it 
lacked sufficient specificity as to a particular program of federal assistance. Plaquemines 
Parish School Bd. v. United States, 415 F.2d 817, 831-35 (5th Cir. 1969). In Turner v. 
Goolsby, 255 F. Supp. 724 (S.D. Ga. 1966), a three judge court ordered a school 
district into receivership, so that, among other aims, the court could insure that funds 
would be expended to provide public education for children of all races. Id. at 730-35. 

Enforcement of financing orders may present a problem. Generally, in obtaining 
funds or levying taxes as ordereJ in Griffin, it appears that the judiciary will not 
interfere with the legislative discretion as to authorization. However, a judicial financing 
order would appear to alleviate any possible conflict with legislative discretion by 
serving as an authorization of the funding itself. 

73 When released funds are returned to the general pool of available revenue and 
are unencumbered by prior claims, a suit to release them in compliance with a financing 
order could be considered a suit to settle an established claim for the release of funds. 
Comment, Enforcement of Judicial Financing Orders: Constitutional Rights in Search 
of a Remedy, supra note 71, at 415. A possible means to insure enforcement of a 
financing order might be to phrase the original order in such a way as to preclude 
any latitude to a state in determining the manner of conformance. Id. at 416. Cf. 
Coy v. City of Lyons, 17 Iowa 1 (1864). In Coy, where the city was authorized 
to tax at a rate of 10 mills, but was taxing at only one-half that level, a writ of 
mandamus was issued to compel taxation at the level authorized so that the claim 
of the plaintiff, a judgment creditor, could be satisfied. The case was cited by the 
Supreme Court in Clay County v. i\lcCaleer, 115 U.S. 616 (1885), with apparent 
approval, although the Court distinguished it from the case then under consideration 
sjnce there the creditor wanted the county to levy a tax abm·e the level authorized 
by the State. 

74 See, e.g., Clune v. Publishers Ass'n, 214 F. Supp. 520 (S.D.N.Y.), aff'd, 314 F.2d 
343 (2d Cir. 1963). Cf. Griffin "· County School Bd., 377 U.S. 218 (1964). See also 
Morrison v. \Vork, 266 U.S. 481 (1925); United States v. Plaquemines Parish School 
Bd., 291 F. Supp. 841 (E.D. La. 1967). 
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quc11t to the hearing in H1) att, plaintiffs asked the court to add various 
state officials as parties defendant and to enjoin chose officials f ron1 ex
pending any st.1te f un<ls for ''non-e~scntial'' state purposcs.7

r; The care 
and treatment of 1ncntal health patients had been declared by the Ala
barna legislature ro be "an essential state function." ;6 1~hc essential 
function classification ,vas intended by the legislature to :1pply only as 
a budgetary consideration in rime of proration ,vhen state funds ,vcre 
inadequate to 1nect the State's financial obligations. Bur the plaintiffs 
reasoned that the stare already faced that situation in that funds appro
priated for mental health ,vere inadequate.77 Even though the morion 
faikd, it did call attention to the desperate condition of A.laban1a's 
n1enral health program.78 The plight of the 111entally ill see1ned even 
n1ore serious ,vhen certain "non-esscntiar' state expenditures ,verc an:1-
lyzed. ;o EYen though it 1nay prove unsuccessful, such a n1otion n1ay 
have 1nerit as a r~1crical device. 

The remedies previously discussed were aimed at the Alabama l\lcntal 
i-Iealth Board. Before the litigation is successfully concluded, ho\vever, 
plaintiffs may \Yell be forced to institute appropriate action ag3inst the 

76 Plaintiffs asked that the Alabama State Treasurer, State Comptroller, Dcparrment 
of Pensions and Security and State Personnel Board be added as parties-defendant. 
The coun denied the morion co add additional parties at that time. JVyatt File, 
Order of the Court, Sept. 15, 1971. 

76 Au. CooE tit. 22, S 330 (Supp. 1969) provides: 
Any stare supponed facility under the jurisdiction of the board providing 
.services requiring on-premises residence of patients, including but not 
limited to Bryce Hospital, Searcy Hospital, and Partlow State School and 
Hospital, shall be considered an essential function of the state, and funds 
allocated for the support of said state supponed facilities shall not be 
subject to proration at any time a deficit occurs in the general fund. 

77 At the time the "essential function" morion was filed, some nine months had 
passed since the hearing in lVyatt. By this time the Alabama legislature had been 
convened into a special session, adjourned, and then called back into its regular session. 
The fact that the legislature was in session at the time the court considered plaintiffs' 
motion m:iy have had some indirect influence on the court's handling of the motion. 

78 Prior to the filing of the motion, the United States entered JVyatt as amicus 
curiae. The United States Attorney for the J\1iddle District of Alabama and plaintiffs' 
counsel conducted unannounced tours of Bryce Hospital and Partlow State School. 
The visits generated a great deal of publicity favorable to plaintiffs' position. Tusca
loosa News, Aug. 1, 1971, at 1, col. 1. The filing of plaintiffs' motion continued 
co focus attention on the state's mental health program and to bring public pressure 
to hear on the in-session legislature. 

79 Some of the "non-essential" state expenditures that plaintiffs sought to enjoin 
were moneys provided by the st:1te for the conduct of beauty pageants and livestock 
shows and for the maintenance of Confederate \,Var J\ 1crnorials. Plaintiffs' motion 
remarked that Alabama's mental patients \\ ould fare better if they were bovines of 
confederate ancestry. Wyatt File, Plaintiffs' Motion to Add Additional Parties De
fendant. 
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Alabama legislature to require the appropriation of funds for mental 
health. While the possibility for success of such an action \\rould be 
limited, there is some authority to support court orders requiring a state 
government to satisfy its financial obligations.80 Although the prospects 
for success no,v appear remote, the right to adequate treatment may ,veil 
confront its greatest challenge in the battle for adequate appropriations, 
and remedies such as these must be explored. 

CONCLUSION 

Now that the courts have begun to recognize the existence of a con
stitutionally mandated requirement of adequate treannent for institu
tionalized mental patients, they must be pressed to fashion effective rem
edies to enforce this right. A beginning has been made, but attorneys 
must continue to focus the attention of the courts not on the adequacy 
of the care provided a single patient, but on the effectiveness of the 
program of treatment for all patients confined in state institutions and 
mental health programs. The problems must be analyzed thoroughly, 
and new and creative tactics devised to meet them. Unless future litiga
tion fully develops those standards necessary for the creation of effective 
remedies, the right to treatment will be a right without substance or 
definition. 

80 By characterizing the legislarure's duty as ministerial rather than discretionary, 
one might im·oke mandamus to compel an official to perform an act. Comment, 
Enforcement of Judicial Financing Orders: Constitutional Rights in Search of a Remedy, 
supra note 71, at 396 n.13. See Panama Canal Co. v. Grace Line, Inc., 356 U.S. 309, 
318 (1958); \Vork v. United States ex rel. Rives, 267 U.S. 175 (1925); Virginia v. West 
Virgjnia, 246 U.S. 565 (1918); Vfrginia v. \Vest Virginia, 238 U.S. 202 (1915). See 
also Glidden Co. v. Zdanok, 370 U.S. 530, 571 (1961). In the 1915 Virginia v. West 
Virginia decision, plaintiff secured a judgment of $12,000,000 against the defendant, 
and then attempted to obtain a writ of mandamus commanding defendant's legislature 
to levy a tax to satisfy the original judgment. The Court deferred a decision on the 
enforcement of the writ to await the possibility of voluntary acquiescence. 





BOOK REVIEW 
Kittrie, Nicholas N. THE RIGHT TO B£ D1FF.£REN r: Oi.,v1ANCE AND 

ENFORCED THERAPY. Baltunore and London: The Johns Flopkins 
Press, 1971. Pp. 443. 

Reviewed by Heathcote TV. JV ales• 

The author of Dick Tracy, a favorite co1nic strip an1ong cunstirucional 
and criminal law scholars, employs the annoying technique of dra,ving 
labels in boxes with arrows to identify objects or persons in the strip. 
Speculating on his motive, one might sunnise that (a) he is co1npensat
ing for his shortcon1ings as an artist, or (b) he finds personal comfort 
in the certainty his device creates. In either eyent, the critical con1ic 
strip reader is put off; a good artist should be more skillful in depicting 
his material and more \Villing to permit his readers' in1agination to give 
form to his characters. 

Society too confers labels upon persons and groups. At one time 
labeling was largely an individual affair. One had a series of reputations 
among one's peers, generally inaccurate and conflicting, yet one had the 
capacity to control reputation to a degree by controlling outward con
duct and by relying on individual n1emory loss to erase negative in1-
pressions. Society involved itself only when one comn1itted an act so 
offensive to the public order as to constitute a crime; at that point one 
was both punished and branded as criminal for all the ,vorld to kno,v. 
For a time, the church also, backed by the state, engaged in the labeling 
of heretics, but constitutional guarantees of religious f reedon1 put that 
practice to rest. 

The maturation of the sciences, and n1ore recently the social sciences, 
sharpened our taste for the order and certainty that co1nple'i: classifica
tion schemes provide.1 Influenced by the scientific method, society has 
gradually expanded its official labeling process to include those not 
covered by traditional principles of criminal law2- today's secular here-

• A.B., 1965, University of North Carolina, J.D., 1968, University of Chicago. Asso
ciate Professor of Law, GeorgetO\VO University Law Center. Member of the Bar of the 
District of Columbia. 

1 In psychiatry, for example, the classification scheme of Emil Kraeplin played an im
mensely significant role in the reificacion of mental disorders and constitutes an important 
element in the modern therapist's perception of his role. E. KRAEPLIN, PsvonATIUE. 
(1883). 

2 See, e.g., Sutherland, The Diffusion o f Sexual Psychopatb LnL·s, 56 AM. J. o F Soc. 
142 (1950). See also in this Symposium, Szasz, T he Sme Shr.:e: Social Control md 
Legal Psychiatry. 
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tic~..a-and it had fa::.hiuncd ~111 increasing! y c01nplex scheme of official 
actions to be taken in consequence of its labeling. La,\-yers have been 
concerned primarily ,vith the rnust drastic of these official actions, in
carceration for the purposes of inc~1pacit:.1tiun and/ or treatn1ent, but it 
is dear that the official bbcling itself bears (;normous consequences for 
civil liberties.• 

Professor Kittric's study, The Right to Be Different: Devi,111ce and 
E11f'urced Therapy, chronicles the development of ne,v labeling systems, 
analyzing their origins, the assumptions on ,vhich they are founded, and 
their effect upon the n1ore traditional models of social control. Today's 
heretics, or deviants as Kittrie loosely calls them, may or may not have 
committed acts pro~cribed by criminal statutes; for the ne\-V labeling 
systems this fact is very nearly irrelevant. Today, Kittrie argues, it is 
the de,·iant himself \-vho is being labeled and treated, not his offense. 
Indeed, his true "offense" is not a criminal act at all but is, in fact, his 
anti-social propensities or, alternatively, his inability to cope in the 
world '\vithout becoming an undue burden on his family or the com-
1nunity." ~ In the new labeling systems, the word "punish" has been 
replaced by the ,vord "treat," and the notion of criminal responsibility 

3 The historical analogy is suggested by Kai Erickson's classic study of deviance in 
17th century ew England. K. ERtCKSON, THE WAYWARD PURITANS (1963). 

4 Thus, in concurring on the unconstitutionality of a California statute making nar-
cotics addiction a crime, Mr. Justice Douglas noted: 

... I think the means must stand constitutional scrutiny, as well as the end 
to be achieved. A prosecution for addiction, with its resulting stigma and 
irreparable damage to the good name of the accused, cannot be justified as 
a means of protecting society, where a civil commitment would do as well. 

Robinson v. California, 370 U.S. 660, 677 (1962). The fact that civil commitment for 
addiction in California could result in a five-year incarceration, see I'll re De La 0, 
59 Cal. 2d 128, 378 P.2d 793, 28 Cal. Rptr. 489 (1963), compared with the 90-day jail 
sentence accompanying the misdemeanor conviction was, to Justice Douglas, "irrelevant, 
for it is the purpose of the confinement that must be measured against the constitutional 
prohibition of cruel and unusual punishments." Robinson v. California, supra, at 677 n.5. 

The stigma of the criminal label has likewise been at the heart of recent attacks on 
the maintenance of arrest records where charges haYe been dismissed or "here the de
fendant has been accp1irrcd. See, e.~., Menard v. ;\1itchcll, 430 F.2d 486 (D ,. Cir. 1970); 
Nore, Discrimination on the Basis of Arrest Records, 56 CoRNELL L. REv. 470 (1971). 

See ~ener(ll/y r. GoH~fAN, STIGMA 1963; Grvgier, The Concept of "Tl-;c State u[
T)e/inqucncy''- An O hituar.Y , 18 J. LE.GAL Fot.c. 131 (1966). 

Ii N. K1rrnlf:, Tm; R1c11T TO BE. DTFFERENT: DEVIANCE AND fNFORCED THERAPY 79 0971) 
{ hereinafter cited as KnTR1E). A recent study at Saint flizabeths Hospital in "'ash
ington, D.C., indic:1ted that about two-thirds of all patients could be released im
mediately from foll-time hospitalization if appropriate placements were available in 
the community. The Psychiatric Inventory of 1970. Preliminary Study, unpublished 
report on file at the N'ational Tnstitutc of ~1ental Health. See afro Dix. Acute Psychiatric 
Hospita/izati0'11 o f the Memally lll in MctrofJolis: An F.mpincal Study, 1968 \VASH. U. 
I. Q . 41H ( 1968). 
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has been supplanted by the notions of dangerousness and nuisance. ~fhe 
result, K.ittrie writes, is the evolution of the therapeutic stare. 

Prominent among the detcrn1inants of this evolution has been the 
acceptance of deterministic theories of hunrnn behavior. From Dar\vin 
to Freud to Skinner, implicit in the scientific n1ethod has been the fun
damental assumption that all phenomena can be explained in terms of 
their cause and effect. The propositions-first, that rnan's behavior is 
not the product of a free ,vill, and second, that his behavior can be dis
sected and explained-,vent far toward undermining that comfortable 
assumption of the criminal law that, with certain narro,vly defined cx
ceptions,6 man can and should be held accountable for his conduct. 
These new perceptions, Kittrie notes, along with the a,vareness of the 
ineffectiveness of harsh penal sanctions, led the movem·ent a\vay from 
punishment for crimes as the primary technique of social control. Be
ginning ,vith the first juvenile court in Chicago in 1898 and continuing 
with the evolution of sexual psychopath statutes and th·e liberalization 
of the insanity defense, the criminal justice system has thereby been 
divested of its authority over a gro,ving number of off ender groups. 
As a result, Kittrie points out: 

The need for social defense against those who exert little free will 
of their o"\vn, combined ·with the belief in scientific cure and with 
the state's traditional right and duty to exercise parens patriae 
functions, have merged to form the new therapeutic state, which 
has assumed jurisdiction to compel treatment of the unpunishables 
under the parens patriae power.7 

As the author illustrates, difficulties with the above statement abound. 
First, scientific cures are by and large a myth. Society has neither the 
knovv-how nor the desire to make the financial commitment necessary 
to supply our mentally ill, our addicts, our alcoholics, our sexual psycho
paths or our juvenile delinquents with effective therapy. Second, "the 
new noncriminal proceedings have dispensed with some of the cumber
som·e formalism and procedural requirements of criminal law" 8 to elim-

6 At common la\v, a child under the age of seven had no criminal capacity, whereas 
between the ages of seven and fourteen there was a rebuttable presumption of inca
pacity. In re Gault, 387 U.S. 1, 16 (1967). Involuntary acts and the acts of those who, 
because of mental disease or defect, were unable to tell right from wrong were also 
excused. M'Naghten's Case, 10 Cl. & F. 200, 8 Eng. Rep. 718 (1843) . See also in 
this Symposium, Gray, The l11st111ity Defense: Historical Development and Comempo-

rl11'y Relevance. 

7 KrTIRIE at 41. 

s Id. at 38. 
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in:1te the punitive clement such fonnalisn1 irnplies. Lack of procedural 
rigor and of sul> tantivc due process requirements of precision in the 
definition of labels combine to shift the locus of decision-making from 
rhc courts to correctional and 111cdical personnel, nuking legal chal
lenges to specific instances uf Lloeling all but impossible.:1 'I hird, the 
tension bcnvcen the rchabilicati, e ideal uf the thcr.ipcutic ~rate and the 
goal of social defense is critical. Everyone kno,vs that the one sure ,vay 
to prevent deviant acts is to lock up deviants. A.nything that an1eliorates 
the individual's propensities to,vard deviance is merely icing on the cake, 
and all the courts have been ,villing to require is that the therapists keep 
on trying.10 

~lore insidious than any of the preceding consi<lerations is the tacit 
assumption that human rnodification is within the authority of the state. 
As medical and social science teach us more about the dynamics of 
behavior control and personality change, the tempt~1tion to cxperi1ncnt 
increases, according to Kittrie. The legal structure of the crin1inal and 
par ens pJtriae models assumes that con£ ormity to assorted, vaguely de
fined norms is a legitimate state interest, and that anyone labeled deviant 
by these systems (assuming minimal levels of procedural fairness in the 
labeling process) is fair game for therapeutic experimentation. By 
contrast, the demands of the traditional penal system appear dignified. 
The classical penitentiary restricted only the prisoner's freedom of 
movement, leaving to the individual decisions as to how and ,vhether 
to rnend his ,vays.11 The therapeutic stare, by its very labeling process, 
proclaims the deviant incapable of charting his own course and yests 
responsibility for his reform in the state. 

Here ,ve return to the evils of labels. Propenents of the rehabilita-

9 See, e.g., Schreiber, indeterminate Therapeutic incarceration of Dangerous Crimi
nals: Penpectives and Problems, 56 VA. L. REv. 602, 612-18, 622-24 (1970), discussing the 
Maryland defective delinquent statute, Mo. ANN. CooE art. 31B (1957), held consti
tutional on its face in Tippet v. ~1aryland, 436 F.2d 1153 (4th Cir. 1971). See also 
Cohen, Thi! Role of tbe Attorney nnd the Cummitment of the Mentally lll, 44 TEXAS L. 
REV. 424 (1966). 

10 Even so progressive an authority as Chief Judge Bazelon of the United States Court 
of Appeals for the District of Columbia has been unable to go further than to require a 
bona fide effort on the part of the hospital. See, e.g., Cro:.s v. Harris, 418 F.2d 1095, 
I 102 (0.C. Cir. 1969) (~exual psychopaths); Rouse v. Cameron, 373 f.2d 4'1, 457 n.28 
(D.C. Cir. 1966) : Ba7.elon, TmpJeme71ting the Right to Treatment, 36 U. Cm. I . REv. 742. 
748-49 ( 1969). 

The California courts have frankly permitted continued confinement of the un
uearahle sexual psychopath: «If a person is found not amenable to further treatment 
and a continued threat to others, he may he either recommitted or sentenced!' In rt 
Bevill, r,s Cal. 2d 854, 80I, 442 P.2d 679, 683, 69 Cal. Rptr. 599, 603 (1968). 

11 For a history of the American penal system, see M. DE FoRD, STONE \VALLS (1962). 
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tive ideal have hypothesized that by changing the deviant's label f ron1 
"bad" to "sick," treatment could replace punish1nenc as the soci;1lly 
accepted form of behavior control.12 By dcstio-rnatizing behavior tradi-. ~ 

uonally regarded as in1moral, the harshness of society's dernand for 
retribution could be undercut to provide humane treatn1ent for the 
offender. Yet one crucial factor \Vas overlooked; ' 'normal" people con
tinue to perceive then1selves as possessing free ,vill, as being capable 
of moral judg1nents. Thus, those labeled sick become doubly stig
matized; they are both bad (dangerous) and n1ad.13 They are pitiable 
objects, devoid of the capacity for moral judgment, to be handed over 
to the agents of resocialization until their humanity returns.14 .A.nd 
even then, psychiatry has taught us, they can never be expected to be 
fully normal, fully cured. The medical concept of relapse has given 
the labels permanence. 

In the twilight zone between traditional criminology and the thera
peutic state, deterministic theories of behavior apply only to those 
labeled deviant. The rest of us still value personal liberty and the civil 
libertarian assumption that we can control our fates. \Ve have for
gotten, in our new labeling systems, that the free ,vill model of hun1an 
behavior is not the product of science but of philosophical choice,16 

and that that philosophical choice may still be the most tolerable one 
on which to base our principles of social organization and control. 

Professor Kittrie does not argue that the trend to the therapeutic state 
be reversed, as some have suggested,16 but rather that the issues involved 
be squarely faced and that the new system be more tightly controlled. 
At minimum, procedural reform is required.17 Second, the labels must 
b'e held to greater standards of precision, and we must examine more 
carefully the expertise of "experts" to diagnose anti-social propensi
ties.18 Third, development of specific criteria and procedures for en-

12 See Gusfield, On Legislating Morals: Tbe Symbolic Process of Designating De'Ui
ance, 56 Cu. L. REv. 54 (1968). 

lBSee Morris, Impediments to Penal Reform, 33 U. Cm. L. REv. 627,642 (1966). 
u See in chis Symposium Dr. Thomas Szasz' account of "drapetomania" and "dysaes

thesia Aethiopis" in The Sane Sltl'Ue: Social Control ll1ld Legal Psychiatry. 
15 See H. PACKER, THE LIMITS OF TIIE CRIMINAL SANCI10NS 74-5 (1968). 
16 See, e.g., S. HALLECK, PsYCHIATRY A2'1"D THE Du.EMMAS OF CRI!\.IE 348 ( 1967) ; T. 

SZAsz, LAw, LIBERTY, AND PsYCHIATRY (1963). 
11 Most recent proposals for reform have focused on procedural protections and the 

restoration of the courts' role in controlling incarceration. There have also been efforts 
to limit the term of compulsory treaonenc. See Morris, supra note 13, at 638. Cali
fornia's Lanterman-Petris-Shon Act of 1969, CAL. \VELF. & Issr. CooE §§ 5000-5401 
(Supp. 1970), eliminates indefinite commitments of the mentally ill altogether and pro
vides rigorous procedural safeguards where commionent is authorized. 

18 See Schreiber, supra note 9 and accompanying text. Schreiber properly emphasized: 
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f orcement of the right to trcat111ent ,vill f orcc the state to keep its ther
apeutic promises. Fourth, the legal syste1n n1ust develop a new right 
of individual personality to lin1it the state's authority to take control 
over the processes of personality alteration. Such authority should arise 
only ,vhen society is den1onstrably threatened ,vith tangible harm by 
an individual, and even then its scope should be limited in much the 
same mannl!r as the eighth amendment limits the state's power to exact 
revenge. \Vhcther such a right is born from a ((penumbra" analysis of 
the Bill of Rights, 19 from the eighth amendment, from the all-purpose 
ninth amendment, or from an entirely new constitutional amendn1ent 
is immaterial, but development of such a right is essential to limit 
science's rapidly expanding set of tools for human n1odification.20 Pro
fessor Kittrie concludes ,vith a suggested Therapeutic Bill of Rights 
which has less appeal as a lawyer's document than as a summary guide 
to the civil liberties issues raised by the advent of the therapeutic state. 

Professor Kitrrie's conclusions are the lawyer's answers. They seem 
hardly adequate to deal with the potential horrors he forese·es in a full
blo,vn therapeutic state. If we are truly to preserve our notions of indi
vidual liberty, we must explore techniqu·es and programs ·which render 
behavioral treatment voluntary.21 The medical preventive model works 
best only ·when treatment resources are within easy reach of the com
munity and when the community is educated in ·ways to make use of 
them.22 To do such a job effectively would require massive public 
expenditures. Yet the monetary costs of present treatment systems are 
deceptively great, and the social costs-the costs to individual liberty
are priceless. 

Professor Kittrie's arguments and analyses are not novel.28 His pri
mary contribution is one of synthesis, of putting together a large body 
of heretofore random case la,v, history, and scholarship from diverse 
disciplines. In an age ,vhen scholarship seems often to dwell on the 

Such judgments [ whether an inmate poses a "danger to society"], requiring 
a fine balancing of individual freedom and public safety, are societal policy 
judgments, not clinical decisions. Our legal system traditionally entrusts 
chem to legislatures and courts rather than co psychiatrists and social scien
rists, who can claim no expertise in these matters. 

Schreiber, supra note 9, at 623. 
19See Griimold v. Connecticut, 381 U.S. 479 (1965) (Douglas, J.). 
20 Sec generaliy Lm,:noN, BEHAVIOR CoN"T'ROL (1969); Golding, Ethical Issues in Bio

logical ~nginecring, 15 U.C.L.A. L. REV. 443 (1968). 
2 1 Kittric only touches on this point. KITTRIE at 385-86. 
22 r have in mind wh:it Professor Fred Cohen calls the "shopping center" approach to 

medical and social services. Private Conversation, Dec. 29, 1971. 
23 See, e.g., F. Au rN, Tm~ BoRor:RI.ANn OF CRIMINAL Jt:STICE (1964) ; T. SZAsz, ruprtr 

note 14, Morris, supra note n. 
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trees, Professor Kittrie has shown us the forest. His basic argument is 
sandwiched around chapters exploring the problems and legal treatment 
of various deviant groups: the mentally ill, juveniles, psychopaths, ad
dicts, and alcoholics. A chapter on sterilization, lobotomies, and other 
extreme forms of therapeutic intervention sets the stage for his argu
ment to limit compulsory interference ,vith personality. The book is 
perhaps a bit too ambitious, so that his analysis appears so1ne,vhat thin 
at points. But its true value is in taking stock of where we are now and 
setting forth the issues for further investigation and research. \Ve stand 
at the threshold of a whole new legal structure designed to deal '\Vith 
the rapidly expanding technology of behavior control, and Professor 
K.ittrie has aided us substantially by showing us the road ahead. 





BIBLIOGRAPHY OF LAW AND PSYCHIATRY 
The bibliography which follo,vs ,vas prepared by the Staff of the 

Review. Because of limitations on space, it does not pretend to be ex
haustive. O1nission of an article is there£ ore not n1eant to re.fleet on 
its value. Similarly, reference should be made to the appropriate sym
posium article for a fuller list of cases on the specific area in question. 

SELECTED CASES 

CoMPETENCY: 

Dusky v. United States, 362 U.S. 402 (1960) (per curiam) (test 
of competency to stand trial). 

Wilson v. United States, 391 F.2d 460 (D.C. Cir. 1968) (amnesia 
and competency to stand trial) . 

People ex rel. ~1yers v. Briggs, 46 Ill. 2d 281, 263 N.E.2d 109 
( 197 0) ( deaf n1ute as incompetent to stand trial). 

Pate v. Robinson, 383 U.S. 375 (1966) (constitutional right to 
hearing on competency). 

Commonwealth v. Bruno, 435 Pa. 200, 255 A.2d 519 (1969) 
( competency hearings and right to jury). 

United States ex rel. Smith v. Baldi, 344 U.S. 561 (1953) (right 
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THE ALLEN CHAIZGE DILE1V1MA 

INTRODUC'l ION 

When a jury announces it is unable to aaree on a verdict in a crim
inal trial, the judge must decide what f~rther instructions he niay 
properly deliver in an effort to encourage unanimity and thereby avoid 
a mistrial. The leading case on instructing deadlocked juries is Allen 
v. United States1 in \vhich the Supreme Court upheld a supplcrnental 
charge2 which the defendant claimed ,vas in1proper.8 Today, 7 6 years 

1 164 U .s. 492 (1896). 
2 The Court summanzcd the trial judge's insu uccions which were, in substance: 

[T] hat in a large proportion of cases absolute certainty could not be ex
pected; that although the verdict must be the verdict of each indh·idual 
juror, and not a mere acquiescence in the conclusion of his fcllo\, s, ) l:t 
they should examine the question submitted with candor and with a proper 
regard and deference to the opinions of each ocher; chat it "as their duty to 
decide the case if they could conscientiously do so; that they should listen, 
with a disposition to be convinced, co each ocher's arguments; that, if much 
the larger number were for conviction, a dissenting juror should consider 
whether his doubt was a reasonable one which made no impression upon 
the minds of so many men, equally honest, equally intelligent \\ ith himself. 
li, upon the ocher hand, the majority was for acquittal, the minority ought 
to ask themselves whether they might not reasonably doubt the correctness 
of a judgment which was not concurred in by the majority. 

I d. at 501. 
3 Although the Court does not state precisely why the defendant objected to the 

instructions, language in the opinion indicates that the defendant felt the trial coun 
was urging the dissenting jurors to sacrifice their opinions and to join v,ith the ma
jority merely for the sake of returning a verdict. The court decided, however, th:ir: 

While, undoubtedly, the verdict of the jury should represent the opinion 
of each individual juror, it by no means follows that opinions may not be 
changed by conference in the juryroom. The very object of the jury system 
is to secure unanimity by a comparison of views, and by arguments among 
the jurors themselves. It certainly cannot be the law that each juror should 
not listen with deference to the arguments and with a clistrust of his own 
judgment, if he finds a large majority of the jury taking a different view 
of the case from what he does himself. It cannot be that each juror should 
go [ to] the juryroom with a blind determination that the verdict shall rep
resent his opinion of the case at that moment. 

Id. at 501. The Court also noted that the instructions in question were taken literally 
from a charge in a criminal case which had been approved by the Supreme Coun: 
of Massachusetts in Commonwealth v. Tuey, 8 Cush. 1 (1851). In that case, it is 
expressly stated that the defendant objected to the instructions on the ground that: 

[T]hey were equivalent to a direction, on the part of the court, to a minority 
of the jury to yield their own opinion and judgment to the views of the 
majority, and render a verdict in conformity therewith; or, in other words, 
that a dissenting juror \\,·as bound ro take into consideration the opinions 

r 637 J 
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laLcr, that charge and numerous variations thereof still enjoy ,vide 
usage 'C\ en though such usage !us f osterc<l no small :.1111ount of criti
cism." ~1uch of the criticisn1 concerns the constitutionality of Allen 
and its prog-cny and chc pr,1ctical problems surrounding the use of these 
instructions. ~fhis note will review the function of the jury and con
sider the possibility that Allen-type charges unconstitutionally coerce 
the jury, depriving the accused of his sixth amendment right to trial 
by an impartial jury" and of his f ourteenrh amendment right to due 
process.~ It will also be argued that the coercive tcnde11cies inherent in 
Allen instructions undern1ine the significance of a unanimous verdict and 
dilute the requirement that a defend;mt be presumed innocent unless 
guilt can be proven beyond reasonable doubt. Throughout this note it 
will be demonstrated that the A.B.A. ilfi11iun11n Standards for Cri7ninal 
Justice ,vhich pertain to instructing a deadlocked jury7 offer a viable 

uf his fellows, as an element bv which his own convictions \\ ere to be con-
trolled. ' 

ld. at 3. 
~ S.:e, e.g., Comment, Deadlocked Juries and Dynamite: A Critical Look at t/Je 

Allen C/J,rrgc:, 31 U. Ctt1. L. REv. 386 (1964); Nore, Due Process, Judicial Economy and 
tbe Hung Jury: A Reex.mzinati<m of the Allen Charge, 53 VA. L. REv. 123 (1967). 

6 "In all criminal prosecutions, the accused shall enjoy the right to a speedy and 
public trial, by an impartial jury .... " U.S. CONST. amend. VI. 

6 " [, '1 or shall any State deprive any person of life, liberty, or property, without due 
process of law .... " U.S. CoNsT. amend. XIV, § I. 

7 The Scandards recommend courts adhere to the following guidelines in instructing 
deadlocked juries: 

Length of deliberations; deadlocked jury. 
(a) Before the jury retires for deliberation, the court may gwe an in

struction ,vhich informs the jury: 
(iJ that in order to return a verdict, each juror must agree thereto; 
( ii) that jurors have a duty to consult with one another and to de

liberate with a view to reaching an agreement, if it can be done ·without 
violence to individual judgment; 

( iii) that each juror must decide the case for himself, but only after 
an impartial consideration of the evidence with his fellow jurors; 

(iv) that in the course of deliberations, a juror should not hesitate 
to reexamine his ovm views and change his opinion if convinced it is 
erroneous; and change his opinion if convinced it is erroneous; and 

(v) that no juror should surrender his honest conviction as to the 
weight or effect of the evidence solely because of the opinion of his 
fellow jurors, or for the mere purpose of returning a verdict. 

( h ) Tf it appears to the court that the jury has been unable to agree, the 
co\lrt m:1y require the jury to continue their deliberations and may give 
or repeat an instruction as provided in suhscction (a). The court shall not 
rc'luire or threaten to reciuire the jury to dclibernte for an unreasonahJc 
leng th of time or for unrcason:1ble intervals. 

( c) The jmy m:11 he dischargccl wit hnut having agreed upon a verdict 
if it appears that the re is no rc:isonablc probability of agreement. 

ATI PRnJF'.CT ON l\11:--1.Mt M SrA~11,,Rns FOR CRt:'v11NAL JUSTICE, ST,\NDARDS RF.L.\TING TO 
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alternative to the Allen approach, an alternati\·c relativelv f rec f ro1n 
both constitutional and practical problc1ns. Finally, suggestions ,vill be 
offered on ho\v a jurisdiction ,vishing to adopt the A.B.A. Staudards 
could best accon1plish this objecti\ e in the shado\v nf Allen's precc
dential influence. 

LEGITil\IATE GuroANCE VERst,;s CoERCI\ E l~Tl· Hn HE::--:l F. 

To a certain extent the court can guide the jurors in the execution of 
their duty through instructions \Yhich delineate the responsibilities and 
and the obligations which accompany then1 to the jury roon1.8 I1o,vevcr, 
legitin1ate judicial guidance becon1cs in1proper cocrcion11 if the charge 

TRIAL BY JuRY § 5.4 at 145 (Approved Draft 1968) [hereinafter cited as .\8.\ J uRY 

ST AND ARDS] • 

The A.B.A. offers the follo\ving charge from Jury Instructions and Fonns for Fed
eral Criminal Cases, 27 F.R.D. 39, 97-98 (1961) as an illustrative example of an instruc
tion consistent with the general criteria sec forth in the section dealing with hung juries: 

The verdict must represent the considered judgment of each juror. In 
order to return a verdict, it is necessary that each juror agree thereto. 
Your verdict must be unanimous. 

It is your duty, as jurors, to consult with one another and to deliberate 
with a view to reaching an agreement, if you can do so without Yiolence 
to individual judgment. Each of you must decide the case for yourself, but 
do so only after an impartial consideration of the evidence with your fellow 
jurors. In the course of your deliberations, do not hesitate to reexamine 
your own views and change your opinion if convinced it is erroneous. But 
do not surrender your honest conviction as to the weight or effect of evi
dence solely because of the opinion of your fellow jurors, or for the mere 
purpose of returning a verdict. 

You are not partisans. You arc judges-judges of the facts. Your sole 
interest is to ascertain the truth from the evidence in the case. 

ABA JURY STANDARDS, at 146-47. 
8 E.g., United States v. Thomas, 449 F .2d 1177, 1181 (D.C. Cir. 1971) (court points 

out ''the trial judge is, of course, under a ducy co lend guidance to the jury through 
instructions as co the governing principles of law, including those which define for the 
jurors their obligations as jurors."); Burronghs v. United States, 365 F.2d 431, 434 (10th 
Cir. 1966) (court acknowledged that it is "proper function of the judge to admonish 
the jury that it should deliberate together in an atmosphere of mutual deference and 
respect."); Billed v. United Scates, 184 F.2d 394, 403 (0.C. Cir. 1950) (recognizes 
differences bet\\'een assisting the jury, \\ hich is ducy of judge, and encroaching upon 
its responsibilities, which is forbidden). 

9 In Jenkins v. United States, 380 U.S. 445 (1965), during the course of supplemental 
instructions to a deadlocked jury, the judge remarked: "You haYe got to reach a de
cision in this case." The Supreme Court concluded that "in its context and under 
all the circumstances" the charge was coerch·e, and therefore improper, because it may 
have forced "jurors into surrendering Yiews conscientiously held." Id. at 446. F~r 
ocher instances in which guiding instructions to a deadlocked jury haYe been held 
improperly coercive see, e.g., United Scares Y. Thomas, 449 F.2d 1li7, 1181 (DC. Cir. 
1971) (after noting that the "line separating proper guidance from improper coercion 
is fine, ... " the court overrurned a charge patterned after Allen which also included 
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unduly intcrf cres ,vith the jury's ability to deliberate as a free agent, 
uninfluenced by anything bur the evidence and the argument presented 
in open court. 1

(J l"hus. any charge to a deadlocked jury must be ·evalu
ated in terms of its possible coercive effect. 

Allen's Econon1ic DriVi.:.:backs. It is precisely this type of evalua
tion ,vith ,vhich appelbtc courrs ~re frequently confronted. In fact, 
some of the criticisn1 of Allen-type instructions is directed at the number 
of appeals they spawn.11 Since the courts often add their o,vn embel
lishing touches to the basic Allen formula, an ever increasing number of 
cases are appealed on the issue of ,vhether this or that variation, how
ever minor, \Vas coercive.12 But this system of case-by-case appellate 

judicial comments on the backlog of cases and about the court's reluctance ro declare a 
mistrial); United Stw:-s v. Rogers, 289 F.2d 433, 436 (4th Cir. 1961) (an insrrucrion 
which failed co remind jurors that the verdict was to be that of all the jurors and 
not merely that of the majority held coercive and improper when the jury returned 
a verdict shortly after the instructions were given); Billeci v. United States, 184 F .2d 
394, 401 (D.C. Cir. 1950) (judge had no right co tell hung jury chat "a failure to bring 
in a verdict in this case can arise only from a willful and flagrant disregard of the 
evidence and the law which I have given you ... "). 

10 E.g., Sheppard v. Maxwell, 384 U.S. 333, 362-63 (1966) (held that excessive pub
licity undermined juror impartiality to such an extent the defendant was denied a 
fair trial); Irvin v. Dowd, 366 U.S. 717, 723 (1961) (recognizing that due process en
titles the defendant to a fair trial by an impartial jury, the Court held a juror was not 
impartial unless "he can lay aside his impression or opinion and render a verdict based 
on the evidence presented in court."). 

1 t The number of Allen appeals in Arizona was so great that it was a major factor 
in that state's decision to prohibit the use of Allen-type charges: 

It now appears that its continued use will result in an endless chain of de
cisions, each link thereof tempered and forged with varying facts and cir
cumstances and ,velded with ever-changing personalities on the appcll:ite 
court. This is not in keeping with sound justice and the preservation of 
human liberties. 

State v. Thomas, 86 Ariz. 161, 166, 342 P.2d 197, 200 (1959). See also United States Y. 

Fioravanti, 412 F.2d 407, 420 (3d Cir.), cert. denied, 396 U.S. 837 (1969) (court ob
served that Allen's offspring invited "perennial appellate review."); Andrews v. United 
States, 309 F.2d 127, 129 (5th Cfr. 1962) ('Visdom, J., dissenting) (comment that pos
'lible benefits from use of Allen might be outweighed by problems of appellate ad
ministration): 1ote. supra note 4. 

12 E.g., Thaggard v. United States, 354 F.2d 735, 739 (5th Cir. 1966) (Coleman, J ., 
concurring, noted that a survey of cases in the Fifth Circuit indicated the number of 
Allen appeals was increasing); Huffman v. United States, 297 F.2d 754, 759 (5th Cir. 
1962 ) (Brown, J., dissenting, said, "\Vhat is worse, it is becoming more and more 
commonplace. Nearly every hard-fought criminal case coming to this Court reveals 
rhe Judge sooner or Jater giving this charge or some embellishment of it.,,). The 
A.B.A. Standards maint:lin th:it ''a survey of the decision of the several federal courts 
nf :ippc.1ls in recent years leaves no doubt that these courts are spending increasing 
amounts of time <:rrnggling with the h~t of problems created by continued use of the 
Allen charge." AR J t:RY STANDAJU>S, supra note 7, at 155. 
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evaluation of the trial court's instructions to the hung jury is costly 111 

rern1s of both time and money. 

The Nature of Coercion. ~tore i1nportant than the practical 
economic problems precipitated by Allen is the fact that "gauging various 
Allen-type renditions in terms of the coerci,Teness of their impact is a 
difficult," 13 if not impossible burden for both trial judge and the ap
pellate court. Although the trial judge eYaluates the possibility of in1-
proper judicial interference before giving a particular instruction and the 
appellate court later repeats the process, the nature of coercion precludes 
both of these assessments from being yery accurate. 

Perhaps because coercion depends upon the nvo prin1ary elem·ents of 
force and control, of ,vhich the first can assume an infinite nurnbcr of 
forms, no explicit, comprehensive criteria exist for n1easuring th·e in
herent risk of coercion involved ,vich any given set of instructions. 
Since coercion is the act of irnpinging upon an individual's frccdon1 by 
controlling him through force, u the n1eans of perpetrating coercion are 
countless; any force, be it n1oral, physical, psychological, overt or 
covert, resulting in control against an individual's ,vill is essentially co
ercive.15 In n1any instances it is difficult to predict ,vhetber a charge 
will have a coercive effect by causing a juror to surrender or pretend to 
surrender an opinion that would not have been changed absent the in
structions.16 1 ~he best a trial judge can do is consider the various facets 

13 United States v. Thomas, 449 F.2d 1177, 1187 (D.C. Cir. 1971). 
14 See, e.g., Fluharty v. Fluharty, 8 Harr. 487, 193 A. 838, 84-0 (Del. 1937) (compelled 

to compliance or constrained to obedience against one's will); A1erro-Goldwyn-Mayer 
Distributing Corp. v. Cocke, 56 S.\V.2d 489, 491 (Tex. Civ. App. 1933) (coercion can 
result from physical, legal, constructive, or implied force). 

16 In \Vissel v. United Scates, 22 F.2d 468 (2d Cir. 1927), the court stated: 
The cases all recognize that the surrender of the independent judgment of 
of jury may not be had by command or coercion .... Pressure of what
ever character, whether acting on the fears or hopes of the jury, if so ex
erted as to overbear their volition without convincing their judgment, is 
a species of restraint under which no valid judgment can be made to 
support a conviction. No force should be used or threatened, and carried 
to such a degree that the juror's discretion and judgment is overborne, 
resulting in either undue influence or coercion. 

Id. at 471. 
16 E.g., Jenkins v. United States, 380 U.S. 445, 446 (1965) (believing that the trial 

judge's remark, "You have got to reach a decision" may have pressured minority 
jurors into giving up conscientiously held opinions, the Court reversed the defendant's 
conviction); United States v. Thomas, 449 F.2d 1177, 1181-82 (D.C. Cir. 1971) (in 
considering an Allen-type charge, the court noted that instructions "are unduly con
strainin~ wheneYer they possess a substantial propensity for prying indh·idual jurors 
loose fr~m beliefs they honestly have."); Comment, supra note 4, at 386-87; 1ote, supra 
note 4, at 127-28. 
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of his charge in terms of the basic idea thrt force "·hich results in 
suppressive control constitutes coercion. l le can only ask if there 
appears to be any lcmcnt of the instruction which might compel a juror 
to act against his will. Such a hapl1.1z~1rd approach to C\ aluaring the 
risk of corccion has n1any problc1ns. not the least of \Vhich is the fact 
that no nvo jurors react alike, so that a parcjcubr phrase n1ight h~n·e a 
coercive cff cct on one ;1nd not on another. Si1nih1rly, to decide on 
appeal ,vhether a charge \\'as coercive is at best difficult. As one com
mentator noted in evaluating the problems of an appclhte as distin
guished fron1 a trial judge: 

The basic problem is that the specific factors which cause the 
jurors to change their positions can never be isolated and proved, 
and hence the coercive impact of an Allen-type instruction can 
never be assessed accurately. For one thing, the only available 
direct e,·idence on the question of coercion never appears in the 
trial record because e,·ents cake place .. . in the secrecy of the 
jury room. \Vhile the question whether an individual juror was 
coerced is so subjective that it may never be susceptible to ade
quate proof, the best evidence would be provided by observation 
of how the jury performed its deliberative function or by testi
mony from the jurors themselves concerning the coercive effect 
of the instruction-matters traditionally without the scope of 
judicial review.17 

Like the trial judge, then, the most an appellate court can do is to con
sider the content and context of a given charge and to n1ake an educated 
guess about its probable coercive impact on the deadlocked jury. 

~Iiranda, Allen, and Coercion. An analysis of the Supreme 
Court's attack on the problem of coerced confessions in At iranda v. 
Ari·zona18 suggests an alternative approach to the hung jury dilemma 
which may be more economically feasible and generally more compati
ble ,vith some of the basic tenets of our criminal process than is the 
status quo. Prior to 1Hira11da, the courts evaluated the voluntariness of 
a confession on a case-hy-c1se basis, deciding in each instance ,vherhcr 
the particular circumstances surrounding the interrogation ,,·ere likely 
to have impaired unfairly the accused's capacity for rational chnice.19 

11 Note, supr,1 note 4, at 135. 
1a 384 U.S. 436 ( 1966). 
19 This general test for voluntariness was sanctioned by the Supreme Court in 

Culornbc v. Connecticut, 367 U.S. 508 (1961) which said that "fi]f [a smpcct'sl will has 
been overborne and his capacity for self determination critically impaired, the use of 
his confession offends due process." Id. at 602. For similar expressions defining volun-
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The Court di<l not then require bvv enf orcc1nent officers to cake any 
affirmative steps to protect the accused f ron1 the risk of coercion,2° but 
merely dctern1ined, as each case \Vas presented, ·whether or not a given 
techniqu·e could be en1ployed durino- police efforts to obtain a state
ment.~1 In contrast, the lliranda dc~ision established definite, affinna
tive procedures to reduce the risk of co·ercion durino- custodial inrcrro-

• . b 

gat1on ,vh1ch ,vere to be uniformly applied in every case.:.i2 By requiring 
la,v enf orcen1ent officers to avoid certain unsavory practices and to 
actively ·'undertake to afford appropriate s::if eguards ... to insure 
that statements are truly the product of free choice [and] ... to 
dispel the con1pelling atn1osphere of intt!rrogation," 23 the A1ira11d,1 ap
proach appears both to have dccrectsed the probability of coercion ever 
occurring in the first place24 and to ha,·e pro,·ided both trial and appel
late courts with a n1ore uniforrr1 and ascertainable standard by which to 
evaluate voluntariness. · 

There is no reason why the courts could not follo,v the A.f ir(111da 
lead and, ,vith an eye to,vard eliminating coercion from the crirninal 
process, devise a reasonably neutral 1nodel instruction to be uniformly 
used, ,vithout variation, in charging a deadlocked jury. At the very 
least, the courts could establish definite, inviolate cruidclines for the 

C, 

tariness see, e.g., Rogers v. Richmond, ,65 U.S. 534, 543-44 (1961) (~oluntariness has 
nothing to do with reliability; they are separate issues and the former is evaluated by 
considering the state of the accused's capacity for self-determination); Spano v. Tew 
York, 360 U.S. 315, 323 (1959) (confession held inadmissable because police m·erbore 
defendant's will with pressure, fatigue, and falsely aroused sympathy). See generally 
Kamisar, TVhat Is an "Involuntary" C012fessi011?, 17 RuTGERs L. REv. 728 (1963). 

20 384 U.S. at 458. In its discussion of protective devices, the Court implies that no 
particubr steps had been pre, iously required. 

21 E.g., Escobedo v. Illinois, 378 U.S. 478, 490 (1964) ( denying access to Jav.·yer to 
obtain statement improper); Ashcraft v. Tennessee, 322 U.S. 143, 154 (1944) (lengthy 
or grueling interrogation not appropriate prosecutorial tactic); Brown v. Mississippi, 
297 U.S. 278, 287 (1936) (physical abuse not permitted during interrogation). 

22 384 U.S. at 444. Prior to custodial interrogation, the accused must be told he has 
the right to remain silent, that any statement may be used against him, and that he has 
the right to the presence of an attorney, either retained or appointed. 

2a Id. at 457-58. 
24 \Vhether adherence to the Afiranda decision ·will continue to reduce the risk 

of coercion is unclear in view of Harris v. ~ew York, 91 S. Ct. 643 (1971). In this 
case the Court held that even though a statement by the defendant may be inadmissible 
under ,\lir,mda in the prosecution's case in chief. it may be admissible for impeachment 
purposes 1f the defendant takes the stand. The Court noted that the impeachment 
process was so valuable that its benefits "should not be lost .. because of the speculative 
possibility that impennis~ible police conduct will be encouraged." Id. at 645. A strong 
minority of the Court did not, hO\vever, agree with this view and dissented from the 
idea th;t .\Iir,mda did not applv to statements used only for impeachment. Such state
ments, the dissenters asserted, "are incriminating in any me:mingful sense of the word 
and mav not be used without the full warnings and an effective waiver." Id. at 64-8. 
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content of such instructions. In either case it ,voud be appropriate to 
adopt the A.B.A. Standards/:; ,vhich set forth both general guidelines 
and illu~rrati, c instructions. Either of these devices ,vould substantially 
reduce the risk of improper judicial inrcrf crcnce by clearly defining 
the par.unetcrs of an apparently non-coercive field ,vithin ,vhich the 
court could opcr.lte in instructing :1 hung jury. -rhe adoption of either 
a model inscruction or definite guidelines should help to decrease the 
number of appeals if, as a matter of policy, an instruction conforn1ing 
,vith the model or the guidelines were automatically upheld. Finally, 
co insure judicial cumpliance, any de,·iation from the prescribed charge 
or standards should be reversible error just as in confession cases, 
failure to ,varn the accused renders 1 staten1ent inadmissible. Zfl 

26 Three federal juris<lictions have already banned the use of Allen and approved 
the ,4-..B.A. rccommend.nions. Un ired States v. Thomas, 449 F.2d I I 77 (D.C. Cir. 
1971); United Stares v. Fior:iv:mri, 412 F.2d 407 (3d Cir.), cert. denied, 396 U.S. 837 
(1969); GnitcJ StJt<.:s ,. B10\\'n, 411 F.2d 930 (7th Cir. 1969), cert. denied, 396 U.S. 1017 
(1970). Se,cral states ha,e also done :may with Allen charges although rhey ha\'e nor 
clearly adopted the A.B.A. Standards. State v. Thomas, 86 Ariz. 161, 342 P.2d 197 
(1959); State v. Randall, 137 i\lont. 534, 353 P.2d 1054 (1960); Commonwealth v. 
Spencer, 442 Pa. 328, 275 A.2d 299 (1971). 

26 It might be argued at chis point that the easiest way of reducing the risk of 
coercing a hung jury ,vould be to require the court to accept a jury'g inability to agree 
and declare a mistrial without any funher attempts ro induce a verdict. For several 
reasons, chjs solution looms highly impractical. Society has a legitimate interest in the 
preservation of order, an interest which can be protected to a certain extent by an 
efficient criminal justice system geared to the apprehension, prosecution, and con
viction of th05e ,vho violate the law. See, e.g., United Stares v. Mc~air, 235 F.2d 856, 
858 n.2 (D.C. Cir. 1956) (the criminal law also gives the public rights); Billeci v. United 
St:ite!, 184 F.2d 394, 403 (D.C. Cir. 1950) (public interest requires conviction of crim
inal-;); l· arley v. United Stares. 263 F. Supp. 522, 527 (D.D.C. 1966) (orderly society 
requires that it be protected from crimes against it); City of Clevelar,d v. Ryan, 78 
Abe;. 225, 227, 148 N.E.2d 691, 692 (Ohio 1958) (purpose of prosecution is to preserve 
peace and to redress an injury to public at large). Set ge11eTally Goldstein, The State 
tmd the Accused: Balance of Advantage in the Criminal Process, 69 YALE L.J. 1149 
( 1960) (hereinafter cited as Goldstein); Ploscowe, Tbe Development of Present Day 
Criminal Procedure in Europe and America, 48 HARV. L. REV, 433 (1935) [hereinafter 
cited as Plosco\ve 1. 

Thus, in deciding how to deal with a deadlocked jury the dcsirahiliry of precluding 
the court from recharging the jury to eliminate completely the risk of coercion must 
be balanced \Vith the need for a criminal process which culminates in either acquittal 
or conviction \\ irh a minimum of wasted time and expensr. As the Supreme Court 
noted in Sny der v. i\fassachusens, 291 U.S. 97 (1934): 

The law as we have seen, is sedulous in maintaining for the defendant . . . 
whatever forms of procedure are of the essence of the opportunir~• to 
de fend. Privileges so fundamental as to he inherent in every concept of 
a fair trial that could be acceptable to the thought of reasonable men will 
he kept in\'iol:ne .... Rut justice, though clue the accused, is due to the 
accuser al o. The concept of foirness mt1st nor be strained till it is narro\.ved 
to a fil:i mcr t . , \ 'e ::ire to keep the hal:mcc true. 
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JURY FuN"c1·10~ .. 

Vital to any meaningful evaluation of either the Allen or the A.B.A. 
approach to the deadlocked jury problc1n is a brief exploration of the 

Id. at 122. For similar expressions see, e.g., State v. Se}more, 18 Urnh 2d 153, 155-56, 
417 P.2d 655, 6)7 (1966) (interest of society must Lie balanced with rights of accu~cd). 

Engaging in this balancing process, the courts frequently refer to the need for an 
efficient criminal system in their evaluations of the propriety of Allen ch:1rges. The 
possible inefficiency involved with deadlocked juries led one com111enr:1ror co remark, 
"[A)lthough the hung jury is treasured, there is a paradox in the fact that the hung jury 
is only tolerable in moderation. Too many hung juries would impede the effective 
functioning of the courts." Zeisel, ... And Tben Tbere JV ere N 011e: Tbe Diminution 
of the Federal Jury, 38 U. Cm. L. REV. 710, 719 (1971). For judicial comments on 
efficiency, see, e.g., United States v. Thomas, 449 F.2d 1177, 1183 (D.C. Cir. 1971); 
United States v. Johnson, 432 F.2d 626, 630-31 (D.C. Cir. 1970). 

Although a properly conducted criminal trial can be expensive for both the state and 
the defendant, the cost is justifiable if the jury reaches a verdict. The cost becomes 
more difficult to justify if the jury fails to agree one way or the other. In an economic 
sense much time and money has been spent for naught because a hung jury postpones 
a final resolution of the case and the trial process may begin anew. In fact, the courts 
often tolerate the use of Allen charges because they view them as a means of preYenting 
economic inefficiency. See, e.g., United States v. Fioravanti, 412 F.2d 407, 415-16 (3d 
Cir.), cert. denied, 396 U.S. 837 (1969); Comment, mpra note 4, at 387, 389. However, 
it is also arguable that the possible economic benefits reaped from Allen instructions at 
the trial level are more than nullified by the complications they cause at the appellate 
level. See, e.g., Andrews v. United States, 309 F.2d 127, 129 (5th Cir. 1962) (\Visdom, 
J., dissenting, noted that the burden Allen places on appellate courts is not worth the 
benefit derived from averting a hung jury); State v. Thomas, 86 Ariz. 161, 166, 342 P.2d 
197, 200 ( 1959) (the evils far outweigh the benefits). 

In the main, however, the risk of the trial court impinging upon the province of the 
jury docs nor seem so irreducible that it will always oun.veigh the need for an efficient 
criminal process or the desirability of permitting judges to make limited attempts to 
obtain a definite verdict. It should be noted that such attempts should not be overly 
limited. For instance, the court might simply instruct the jury to deliherate more. 
Although such an instruction would be quite innocuous on its face, it '\-vould. 11ot dr
velop any particular perspective to which the jury could refer while continuing its 
deliberations. Then, too, if an order to continue deliberating is exceedingly terse, the 
terseness itself could have a chilling, coercive effect. 

Moreover, forcing the judge to declare a mistrial as soon as the jurors express an 
inability to agree also ignores the possibility that the jury has not deliberated to the 
proper extent or that it is not demonstrating a good faith lack of un:inimity See 
H. luLVEN & H. ZEISEL, THE AMERICAN JURY 453 (1966) [hereinafter cited as KALVEN & 
ZEisEL] for a general discussion of the jurors' approach to deliberations wherein the au
thors maintain that most jurors make an honest effort in reaching a verdict and that any 
inability to agree usually results from something more than mere irrational stubbornness. 
Of course. if the jury has, in fact, deliberated in an appropriate manner for a sufficient 
length of time so that there is virtually no question about the legitimacy of the dead
lock, then an Allen-type charge may become a "superfluous lecture on citizenshipn 
which ic; of qucstionahle Yalue. See Huffman v. United States, 297 F.2d 754, 759 (5th 
Cir. 1 Q62) (Brown, J ., dissenting). 

Although there is no explicit documentation of exactly what factors a trial judge 
considers in deciding whether further deliberation is warranted, it is probably valid 
to assume the trial court considers many of the same circumstances \\ hich appellate 
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various functions of the jury as \\·ell :1s the n1anner in \Yhich those 
functions should be pcrfonned. Accusatorial rather than inquisitorial in 
nature, the merican criminal process is buttressed by many saf cgnards, 

courts c, ;iluatc in p:issing on the , ali<lity of supplcmemal instruclions. Thus the 
court prob.1bly assesses imcrn:il factors ,, hich relate ro the particular circumstances of 
:i gi, n ease as \\ eU :1:, c.~rcrn:1! factors \\ hic.:h arc relevant tu the g<'ncral con<litil n of 
the jud1cbl proce:,s. Internal factors include the length of the trial, the complexiry and 
~ eight of the evidence, the amounr of time the jury has spent deliberating, and the 
number of times it has returned claiming inability to agree. Among the external factors 
:ire the cost of a new rrial in both time and money, the cro\\ dc:d court cak!!d:1rs, the 
problems of preserving c,·idcnce, and the right of ·the accused co a speedy disposition 
of the case. ror cases de:iling \\'ith rhe external factors see. e.g., I engtb of trial: 
United States v. Sawyers, 423 F.2d 1335, 1339 (4th Cir. 1970) (in view of duration of 
nvo "eeks trial, ir ,, as not error ro gi,·e Allen charge after 15 hours deliberation); 
United States v. 1\ lcisch, 370 F.2d 768, 774 (3d Cir. 1966) (where only two \\ irnesscs 
called and testimony \\ as brief, Alien instruction uncalled for). lVeigbt and com
plexity of l",1ide-nce: Gnired Scares , .. Sav. yers, 423 F.2d 1335, 1339 (4th Cir. 1970) 
(in view of complexity of conspiracy triai" issues, no error in giving Allen charge); 
Benscoter , . united States, 376 F.2d 49, 50 (10th Cir. 1967) (judge's comment that this 
is not a difficult case held proper \\ hen read in conrexr of complete instruction and 
c\'idencc prescnccd); People v. Golub, 333 Ill. 554, 561, 165 I'\.E.2d 196, 199 (1929) 
(comment ··you ought not to have any difficulty in reaching a verdict on this evidence" 
contained in All:?Jz-type charge held improper but harmless error). In general it appears 
chat the use of Allen-~ype instructions is more readily accepted \Vhen the evidence 
against the accused is overwhelming. For instance, in both Boehm v. United States, 
123 F.2d 791, 812 (8th Cir. 19-1-1) and Lias v. United States, 51 F.2d 215, 218 (4th 
Cir. 1931) the courts specifically noted that since the evidence was so conclusively 
ag1inst the defendant, there "as no error in giving Allen instructions. Le11gtb of de
Jiber,11ions: .\.ndrews v. United States, 309 F.2d 127, 130 (5th Cir. 1962) (\Visdom, J., 
dissl.'nting, over the propriety of using Allen instruction after jur~· had on!} deliberated 
65 minutes); United States v. Tolub, 309 F.2d 286, 289 (2d Cir. 1961) (Allen charge 
after 10 hours deliberation held proper); United States v. Furlong, 194 F.2d I, 3 (7th 
Cir. 1952) (Charge proper where jury had deliberated three hours). Number of times 
jury returned: DeVault ,·. United States, 338 F.2d 179, 1&2 00th Cir. 196-t); People v. 
Boyden, 181 Cal. 2d 48, 52-54, 4 Cal. Rptr. 869, 872-73 (1960). Some st:?tes have statutory 
regulations limiting the number of times a jury may be sent out. E.g., S.C. CooE 
ANN. § 38-303 (1962). 

Regardi11g external factors the court might consider in deciding ·whether to deliver 
supplemental instructions see, e.g., Cost of new trial: Thaggard v. United States, 354 
F.2d 735, 7 38 n.2 (5th Cir. 1965) (trial judge mentioned fact that new trial would be 
just as expcnsi,·c as first one), United States v. Smith, 103 F.2d HI, 343 (4th Cir. 1962) 
(trial court said trying case 0\ er would be expensive). Tt should be mentioned that a 
second trial may not folio,\ a mistrial so that expense may in fact become an invalid 
consideration in dealing with a deadlocked jury. Crorirded court calendars: Huffman 
v, United States, 297 F.2d 754, 757 (5th Cir. 1962) (trial court implies crowdec1 dockets 
are one of se\'eral reasons why jury should reach a verdict). Problem of prcscr'l.:ing 
e-...'i knee: Although there is apparently no case "here th~ court mentions the problem 
of preserving evidence as a relevant consideration ,, ith respect tn the propericty of giving 
Allen instructions, the realities of disappearing evidence and failing memories make it 
prnliahlc th:lt the t ri:11 court docs give consideration to this problem. 

\1/hile all these practical considerations may lie legitimate factors for the judge to 
cv:1l11.1tc in dctcrlllining whether furrher jury deliberations seem in or der, this is not to 
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including the jury, designed to protect the accuse<l::7 and to put hi111 on 
a more nearly ·equal footing \Vith the stare in the adversary process.28 

Our system is not n1erely concerned \Vith f crreting out truth Lut also 
with minimizing the cff ects of the i1nbalance bcnvcen the po,, er and 
resources of the state and those of the accused/>1> ,vith con1pcnsating 
for a basic mistrust of executive authority,30 ,vith protecting the inno
cent, sometimes to the exclusion of punishing the guilty,31 and ,vith 
otherwise giving concrete form to society's abstract conception of a fair 
trial.32 Because it is the result of a series of compron1ises involving these 
interests, the criminal process often metes out social rather than individ
ual justice;33 due process takes precedence o,·er truth. \ •Vichin this 

say that the court can or should actually articulate those considerations to the jury 
itself. In fact, the judge should never intimate, either explicitly or implicitly, in his 
instructions that the exigencies of judicial administration requires the rights of the 
accused to be sacrificed for the sake of reaching a verdict. HoweYer, so Jong as the 
criteria used by the court in evaluating the jury's good faith remain prfratc, there is 
no risk that those criteria will have a coercive effect on the jury. 

27 See Ploscowe, supra note 26, at 433-37. 
28 See Goldstein, su-pra note 26, at 1149-51. 
29 See Goldstein, supra note 26, at 1149-51; Ploscowe, supra note 26, at 433-37. 
so Id. 
81 As one court noted: 

T he presumption of innocence was developed for the purpose of guarding 
against the conviction of an innocent person. It was not developed for the 
purpose of aiding the guilty to escape punishment. It is nevertheless per
fectly plain that the presumption, together with the related rule on the 
burden of proof, in guarding against the conviction of an innocent person, 
may in some cases prevent the conviction of a person who is actua1ly 
guilty .... This is a calculated risk which society is willing to take. It 
does so because it regards the acquittal of guilty persons less objectionable 
than the conviction of innocent persons. 

Reynolds v. United States, 238 F.2d 460, 463 (9th Cir. 1956). See Goldstein, supra note 
26, at 1149-51; PloscO\,ve, supra note 26, at 433-37. 

82 See Goldstein, supra note 26, at 1150. This author maintains that members of society 
vie,v a defendant as their surrogate self so that they demand trials as fair as they 
would want for themselves. 

33 Id. at 1149. A typical example of subordinating individual justice to social justice 
is found in the fact that regardless of his guilt or innocence the accused may go free 
if there have been certain irregularities along the prosecutorial road, for it is repugnant 
to society's sense of fairness that those enforcing the law should be allowed to operate 
above it. In considering questionable practices used bv law enforcement officers in 
obtaining confessions, the Supreme Court said in Spano v. New York, 360 U.S. 315 
(1959): 

It also turns on the deep-rooted feeling that the police must obey the law 
while enforcing the law; that in the end life and liberty can be as much 
endangered from illegal methods used to convict those thought to be 
criminals as from the actual criminals themselves. 

Id. at 320-21. Justice Brandeis had made a similar pronouncement 30 years earlier in 
a wiretap case: "Our Government is the potent, the omnipresent teacher. For good Ol' 

for ill it teaches the ,vhole people by its example. . . . If the Government becomes ~ 
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perspective, then, it becomes apparent that the jury may not have been 
created to disco, er the truth, but rather, as the Supreme Court said in 
Du11can v. Louisiana,84 "to prevent suppression by the government."~ 

Fact Finding. Irrespective of its raison d'etre, the jury, "as the 
body ordained to pass upon guile or innocence," 30 stands as the touch
stone of our criminal process. In analyzing ho,v the jury actually arrives 
at its decision, comn1entators usually elaborate on three basic theories: 
the jury merely finds the f::icts; the jury finds the facts and applies the 
law as the judge defines it; the jury finds the facts and applies its own 
law.37 Regardless of which of these roles the jury plays in a particular 
case, it nevertheless remains an autonon1ous agent, separate and apart 
from the court, the prosecution, and the defense. Indeed, it has been 
asserted that ((the strength of the jury system is its absolute, real, actual 
independence." 33 

Although the often enunciated requirement that the facts can only 
Ge found on the basis of evidence offered at trial "goes to t'he funda
mental integrity of ... the constitutional concept of trial by jury," 89 

the jurors are not expected to reach a determination of guilt or inno
cence in a vacuum. The jury is "designed to be a deliberative body, 
charged ,vith the responsibility of exchanging ideas, and with the con
comitant practices of arguing and influencing." 40 Such discussion of 
law breaker, it breeds contempt for law." Olmstead v. United States, 277 U.S. 438, 
485 (Brandeis, J., djssenting) (1928). Thus, like it or not, due process requires that 
"the criminal is to go free bec-ause the constable has blundered." People v. DeFore. 
142 N.Y. 13, 21, 150 N.E. 585,587 (1926). 

34 391 U.S. 145 (1968) (the Court held that a criminally accused has a right to a 
jury trial in state courts where such right would have been accorded him in federal 
proceerlings). 

3J Id. at 145. In \ViJliams v. Florida, 399 U.S. 78, 100 (1970), the Court implicitly re
ferred ro the primary reason for the development of the criminal jury when it noted 
that the jury must be "large enough to promote group deliberation free from outside 
attempts at intimidation and to insure in so far as possible that its membership include 
a cross-section of the community." 

36 Turner v. Lnuisiana, U9 U.S. 466, 472 (1965), citing Sinclair v. United States, 279 
U .s. 749, 765 (1929). 

37 Sec, e.g., J. FRA:-:K, Cot:RTS ON TRtAL 111-47 (1949); KALVEN & ZEISEL, supra note 
26; Brocder, The Function of tbe Jury: Facts or Fictions, 21 U. Cm. L. REv. 386 
(1954) [hereinafter cited as Brocder]. 

38 Huffman v. United Stares, 297 F.2d 754, 759 (5th Cir. 1962) <Brown, J., dissenting). 
39 T11rner v. Louisiana, 379 U.S. 466, 472 (1965). In a concurring opinion Justice 

Fr:mkfurtcr made a simihr assertion in Irvin v. Dowd, 366 U.S. 717, 729 (1961) when 
he rem::irkeri, "One nf the rightful boasts of \Vestern civilization is that rne State has 
the burden of establishing guilt solely on the hasis of evidence produced in court and 
under circumst:mccs :-issming an accused :ill the safeguards of a fair procedure." 

40 United States v. Fiornva11ti, 412 F.2d 407. 417 (3d Cir. 1969); accord, "'i]ljams v. 
Florida, 399 U.S. 78, 100 ( 1970) (Cn11rt held the size of a jury was immaterial so long 
as it w:is large enough co promote unhinscd, intergroup discussion). 
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the evidence helps "to eliminate erroneous hypotheses and conclusions 
and to negate individual bias an1ong the jurors." 41 

Ancillary Functions. It is often pointed out that in addition to 
fact-finding, the jury perf onns several other ancillary functions. The 
jury protects the accused f ro1n the possibility of a judge's bias42 or his 
undue interest in convictions.43 It is generally believed that a jury is not 
as likely to harbor such an interest, thereby reducing the chance of such 
prejudice to the accused.44 1\lso, since the jury represents a broad cro~
section of the local population, the opinion of the jurors is thought to 
express more precisely a cornmunity vie" point on \Vhat conduct should 
be proscribed than ,vould any judge-rendered verdict. 4 is 

'1 United States v. Fior.nanti, 412 F.2d 407 (3d Cir.), cert. denied, 396 U.S. 837 (1969), 
Mting C. JOINER, €1v1L JUSTICE AND THE juRY 26-27 (1962). See, e.g., Broeder, supra note 
37, at 388; Tamm, The Five-,\fan Civil Jury: A Proposed Constitutional Amendmmt, 
51 GEo. L.J. 120, 139-40 ( 1962). Statistical studies have shown that the gi, e and uli:c 
of deliberation docs indeed have an eff cct on the final verdict. E.g., Note, On lmtruct
mg Deadlocked Juries, 78 YALE L.J. 100 ( 1968) (exploration of the mechanism of de
liberations through statistical approach). Ho,, ever, data from the Chicago Jury Project 
indicates that only rarely after the initial balloting docs the minority succeed in per
ruading the majority to crossover or change their posirion. Thus the deliberative 
process usually "serves as a means of arriving at a consensus based on the initial ma
jority viewpoint. But in roughly one case in 10 the minority eventu:tlly succeeds in 
reversing an initial majority and these cases may be of special importance since the 
arguments used by the minority will more often reflect the true reasons for the deci
!>ion.'' KAr.vE::-; & ZEISEL, supra note 26, at 490. 

4J The Supreme Court said in Duncan v. Louisiana, 391 U.S. 145, 156 ( 1968) that 
"[P]roviding an accused with the right to be tried by a jury of his peers gave him a■ 
inestimable safeguard against . . . the compliant, biased, or eccentric judge." Su •ls• 
Fa.ANIC, supra note 37, at 135. 

-'J Broedcr, supra note 37, at 413. 

H/d. 
'° ''The essential feature of a jury obviously lies in the interposition between the 

accused and the accuser of the commonsense judgment of a group of laymen, and in 
the community participation and shared responsibility that result from the group's 
determination of guilt or innocence.'' \\'illiams v. Florida, 399 U.S. iS, JOO (1970). 
Su, e.g., Green v. United Scates, 3,6 L'.S. 165, 215 (1958) (Black, J., dissenting) 
(pointed out that a jury with its broad group perspecti,·e was bener able than a single 
judge to evaluate motivrs and probabilities and was important because it jnjected 
element of common sense into proceedings); Thompson v. Utah. liO U.S. H3, 350 
(1898) (Court agreed ·with statement in Bacon's Abridgement, Title Juries, that "the 
tri;il per pais, or by a jury of one's country. is justly esteemed one of the principal 
excellencies of our Constitution, for what greater security ... than to be sure of not 
being divested of [life, liberty or estate] without the sense and verdict of n1:eh-e 
honest and impartial men of his neighborhood."). 

The Supreme Court has consistently protected this function of group determination 
bv insisting juries represent a cross-section of the community. See, e.g., Swain v. 
Alabama, 380 U.S. 202, 208-09 ( 1964) (although petitioner failed to meet burden of 
proof. Court reaffirmed doctrine that purposeful racial discrimination in selection of 
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h11partiality, Presznnption of lu11oce11cc:, Reasonable Doubt. 
Superin1poscd upon, yet intcgr.11 to the :if orc1ncntioned functions of the 
jury arc a number of proccdur,1! requirements ,vhich, like the jury 
itself. :.ire designed to prorcct the accused from the potential abuses of 
a state-sponsored cri1ninal proccss.40 The n1ost obvious of these pro
tections lies in the constitutional requirement that the jury be i1npartial, 
that is, as free as possible fron1 undue influence. 47 i\lany things may 
in1p:.1ir a jury's ability to deliberate in1p:.1rtially. Out-of-court contact 
with those invoh·ed in a case,48 Uff\varranted judicial con1mcnts during 
the trial,"9 and personal bias among the jurors50 have all been held 
capable of improperly eroding a jury's impartiality. Another procedural 
safeguard incorporated into the jury process is unanimity \vhich is re-

juries ,·iolaces equal procecrion clause); Thiel v. Souchcrn Pacific Co. 328 U.S. 217, 221, 
225 (1946) (the systematic and incential exclusion of any person earning a daily wage 
from juries cannot be justified by state or federal law); Smith v. Texas, 311 U.S. 128, 
130 (1940) ("[i]c is part of the established tradition ... that the jury be a body uuly 
reprcsent:itive of the community."). 

46 See, e.g.
1 

Goldstein, supra note 26; Ploscowe, supra note 26. 
47 "In essence, the right to a jury uial guarantees to che criminally accused a fair 

trial by a panel of impanial, 'indifferent' jurors." Irvin v. Dowd, 366 U.S. 717, 722 
(1961); accord, Sheppard v. Maxwell, 384- U.S. 333, 362-63 (1966) (pretrial publicity 
held to have decreased possibility that a neutral jury could be impaneled); Reynolds 
v. Gniced Scates, 98 U.S. 145, 155 (1878) ("[i]t is the theory of law that a juror who 
has formed an [inflexible] opinion [not based on the evidence] cannot be impartial."). 
See Note, supra note 4, at 145. 

4BSee, e.g., Parker v. Gladden, 385 U.S. 363, 363 (1966) (Court o,·ercurned con
viction because bailiff told a juror, "O, that wicked fellow, he [defendant] is guilty."); 
Turner v. Louisiana, 379 U.S. 466, 474 (1965) (sheriff who fraternized ,vith jurors also 
testified against defendant so com·iction overturned). 

49 E.g., Jenkins v. United Scates, 380 U.S. 445, 446 (1965) (comment by judge to 

deadlocked jury that ic had to reach a decision held improper); Burroughs v. United 
States, 365 F.ld •Bl, 4H (10th Cir. 1966) (fact judge told jury to deliberate until 7 o'clock 
and if a verdict had not been reached he would hold jury overnight ·was reversible er
ror); Green v. United States, 309 F.2d 852, 853, 855 (5th Cir. 1962) (judge's comment that 
the rule was that the majority '\\.ould have the better view than the rrunority held im
proper). 

60 See, e.g., Frazier v. United States, 335 U.S. 497 (1948); United States v. VVood, 299 
U.S. 123 ( 1936). In Frazier the Court said the effect of prior rulings on juror bias and 
the constitutional requisite of impartiality "was to make Government employees sub
ject, as arc all other persons and in the same manner, to challenge for 'actual bias'." 335 
U.S. at 510. A similar expression is found in Wood: 

The bias of a prospective juror may he actual or implied .... i\11 persons 
otherwise qu:1lified for jury service arc subject to examination as to actual 
bias .... In c~caling with an employee of the Government, the court ·.vould 
properly be solicitous to discover whether, in view of the nature or cir
cumstances nf his employment, or of the relation of the particular govern
mental activity to the matters involved in the prosecution, or otherwise, 
he haci actual bias. and if he had, to disqualify him. 

299 U.S. at 133-34. 
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quired in most jurisdictions for a verdict.51 1~he prerequisite of unani
mity serves two purposes. First, it pro111otes the deliberative function 
of the jury by forcing each juror to li~ttn to the :ugu111ents of every other 
juror and then to justify his own position.52 Second, and perhaps n1ost 
important, only on the basis of that degree of certainty attributed to a 
unanimous verdict can society justify the forfeiture of liberty, and 
even life, resulting from conviction.53 In addition to the unanin1icy re
quirement, a jury must also contend ,vith a presumption of innocence 
in favor of the accused54 that may be rebutted only by proof of guilt 
beyond a reasonable doubt. 55 If the state fails to meet this burden of 

61 Maxwell v. Dow, 176 U.S. 581, 586 (1900) giYes the accused in federal trials t'ne 
right to a unanimous verdict. Although the Supreme Court has never held the unani
mous verdict to be vital to due process in state criminal trials, Andres v. United 
States, 333 U.S. 740, 748 (1948) and Patton v. United States, 281 U.S. 276, 288-90 
(1930) have so intimated in dicta, saving that unanimity relates to fairness and that 
a verdict must be unanimous in cases \.Vhere the sixth and seventh amendn~ems apply. 
Similarly, the Court in Duncan v. Louisiana, 391 U.S. 145, 158 n.30 (1968) implies that 
unanimity may apply to state procedures. Nevertheless the problem was not squarely 
faced. 

The Sixth Circuit, however, has held unanimity vital to due process. Referring to 
that requirement, the court said, "It must be observed that the requirement of a unani
mous verdict is nowhere defined in the Constitution as a 'privilege to be enjo~•ed.' Ir 
is the inescapable element of due process that has come down to us from the earliest 
time." Hibdon v. United States, 204 F.2d 834, 839 (6th Cir. 1953). 

At present, six states permit less t'nan a unanimous verdict in some types of criminal 
cases, but only one of these, Oregon, permits such a verdict in felony cases. See ABA 
JURY STANDARDS, supra note 7, § 25 .26. 

For a critical discussion of the necessity of a unanimous verdict, see Comment, 
JVai·ver of Jury Unanimity-Srnne Doubt About Reasonable Doubt, 21 U. Cm. L. 
REv.438,441-43 (1954). 

62 See Broeder, supra note 37, at 388; Tamm, supra note 41, at 139-40; Comment, 
Sbould Jury Verdicts Be Unanimous in Criminal Cases, 47 ORE. L. REv. 417, 424 (1968). 

53 The courts frequently refer to this relationship between unanimity and certainty. 
E.g., United States v. Fioravanti, 412 F.2d 407, 419 (3d Cir.), cert. denied, 396 U.S. 
837 (1969); Hibdon v. United Scates, 20+ F.2d 834, 838 (6th Cir. 1953). See also Gold
stein, supra note 26, at 1153. 

64 The leading case dealing with the presumption of innocence is Coffin v. United 
States, 156 U.S. 432, 453 (1893) wherein it was held that the presumption of innocence 
is a conclusion drawn by the law in favor of the accused by virtue of which when 
brought to trial he mu;t be acquitted unless proven guilty and that the "presump
tion ... is the undoubted law, axiomatic and elementary, and its enforcement lies at 
the heart of the administration of our criminal law." For similar expressions see, e.g., 
Fioravanti v. United States, 412 F.2d 407, 418 (3d Cir.), cert. denied, 396 U.S. 837 
(1969) ( court noted that the presumption of innocence protects the accused unless 
the prosecution overcomes all reasonable doubt); Hibdon v. United States, 204 F.2d 
834, 838 (6th Cir. 1953) (discusses presumption of innocence as an integral pan of 
criminal structure). 

55 Mr. Justice Frankfurter has stated: 
It is the duty of the Government to establish guilt beyond a reasonable 

doubt. This notion-basic in our law and rightly one of the boasts of a 
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proof, the prcsmnption bec01m:s opcratiYc and the jury c,1nnot con
vict.M .'\1orco\ er procedures which un<lcn11inc in a subtle 111.mner 
the prcsun1prion of innocence-reasonable doubt scandnr<l are looked 
upon \\'1th cfo)f.n·or.r;7 

]· urrhcrmorc. this standard is to be applied in a 
subjccci, e f.1shion: each juror must be convinced in his o,vn 111ind of the 
guilt of the accused beyond a reasonable doubt.r. 

Right to a Hung Jury. It is drguable that if the procedural rc
quirem<::nts of in1partiality, unanimity, and the presumption of inno
ccnce-rca~onable doubt standard arc strictly applied, the accused is, 
by definition, entitled to a hung jury, should one develop, as a safeguard 
to libcrry.1rn At leJst two theories support this Yic,, poinr. l~hc first 
justification is based on the concept that since ,1ny verdict must be 

free society-is a requirement anJ a safeguard of "due process" .... 
To pro\e the accusation, it [state) must prO\'C each of the items which 

in combination constitute the offense. And it mmc make such proof beyond 
a reasonable doubt. 

Leland v. Oregon, 343 U.S. 790, 803, 805 (1952) (dissenting opinion) (the majority 
did not dispute the general standard but said that the burden of proof shif tcd to the 
defendant on chc issue of criminal insanity). For similar expressions see, e.g., Fioravanti 
v. Unice<l States, 412 F.2d 407, 419 (3d Cir.), cert. de1!ied, 396 U.S. 837 (1969) (each 
individual juror must be convinced of guilt beyond a reasonable doubt); Reynolds v. 
United States, 238 F.~d 460, 463 (Och Cir. 1956) (discussing interrelationship bcrween 
burden of proof :rnd presumption of innocence); Eagan v. United States, 287 F. 958, 967 
(D.C. Cir. 1923) ("law demands acquittal, unlcs5 e\·cry material and necessary fact 
upon which a conviction depends is proven co the satisfaction of each individual juror 
beyond a reasonable doubt."). 

56 Although the presumption of innocence-reasonable doubt standard did not appear 
unrj} late in the I 8th century, it is firmly entrenched in our state and federal courts. 
See Goldstein, mpra note 26, at 1153-55. See gc11cr,1lly 18 J. ,v1c;,mRE, FvmE:sCE ~ 2497 
(3d ed. 1940) for an exhaustive list of the jurisdictions accepting the stanci:ud. 

n The Supreme Court h:1s said, "Every procedure which would offer a possible 
temptation to the average man as a judge co forget th~ burden of proof re9uircd to 
convict a defendant, ... denies the latter due process.'' Tumey \'. Ohio, 273 U.S. 510, 
532 (1927). fn Billcci v. United Stares, 184 F.2d 396, 401 (D.C. Cir. 1950) the court 
m·crturncd an instruction to the jury, at least in part, because it OYcrlookr.d the pos
sibility that "even if all the evidence presented be believed, it might not be pcrsuac;ive 
hevond a reason:1hle doubt." 

58 E.g., United St.ltes "· Fioravanti, 412 F.2d 407, 419 Od Cir.), cert. denied, 396 U.S. 
83i ( 196?); Hibdon v. United States, 204 F.2d 834, 837 (6th Cir. 1951): Billeci v. 
United States, 184 F.2d 394, 403 (D .C. Cir. J 9~0). In SA J. ~ fooRE, F1-mrnM. PRACTICE 

3404 (I) (2d ed. 1953). it is concluded, as it is in Hibdon v. United States, supra, that 
the sul>jccth·c doubt of one juror is reasonable and, rhcrefore, a unanimous Yerclict is 
neccc; :-1ry to protect the presumption of innocence-reasonable doubt standard. For a 
criticism of rhc s11bjcctivc sranclard, sec Commcnr, Less tbnn Una11imous Verdicts in 
Crimi111/ Tri,1/s. 58 J. rR1M. L.C. & P.S. 211 ( 1967). 

59 In a strong di enc over the majority opinion upholding an Allen-type charge, 
Judge nrown in Huffman v. United States, 297 F.2d 754, 759 (5th Cir. I 962) stresses 
the importance of the hung jury as a protective device. 
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unanimous and since the verdict of guilty is not possible unless each 
juror is convinced in his o,vn mind of guilt beyond a reasonable doubt, 
the accused has an implicit right to a hung jury. lf all 12 jurors cannot 
accept the same verdict, then the jury must of necessity return a verdict 
of undecided, even though the court may not have expressly mentioned 
this option.60 

Perhaps a broader rationale for ackno,vledging the hung jury as an 
indispensable protection for the accused lies in the idea that the dead
locked jury phenomenon may prevent the inevitable gap bet\veen the 
truth and the facts found by the jury f ram becoming unrealistically 
wide. Even under the most favorable circumstances, m,1n's ability to 
perceive truth is limited; ,vhat appears as truth is at best an imperfect 
image. Essentially, the form which rbe truth ,vill ultimately assu1ne 
for the jury depends upon its evaluation of the ,veight of the evidence. 
This assessment in turn depends to a great extent upon the credibility of 
the witnesses. 61 Hovv much credence a juror ,vill give to a \Vitness is 
determined by his own subjective reaction to the appearance and testi
mony presented by the ,vitness. This being so, it cannot be said that a 
particular juror's evaluation of a particular ,vitness' credibility is re
liable in any objective sense. A juror's sensitivity, general experience, 
and perhaps intellectual capacity may affect the accuracy of his judg
ment with respect to credibility. Similarly, any evaluation of the gen
eral ,vcight of the evidence is subjective and will be influenced by the 

60 For various expressions of this argument see, e.g., United States v. Fioravanti, 412 
F.2d 407, 416 (3d Cir.), cert. denied, 396 U.S. 837 (1%9); Thaggard v. Unjted States, 
354 F.2d 735, 739-41 (5th Cir. 1965) (Coleman, J., concurring); Huffman v. United 
States, 297 F.2d 754, 759 (5th Cir. 1962) (Brown, J., dissenting). 

61 E.g., United States v. Thomas, 449 F.2d 1177 (D.C. Cir. 1971); Billcci v. United 
States, 184 F.2d 394 (D.C. Cir. 1950). In the T bo111as case the court, succinctly pointing 
out that Allen-type charges may undermine juror assessments of ,vitness credibility, 
noted: 

The government's case a!f<iinst appellant rested on Drayton's identification, 
but appellant presented a corroborated alibi for the time of the crimes. 
The jury had to ponder the credibility of the witnesses as well as judge 
the reliability of the victim's identification in the face of suggestive and 
perhaps improbable self-identification attributed to appellant. Fqui,·ocal 
evidence can raise problems for conscientious jurors, and increase their 
susceptibility to judicial prodding for a verdict they seem otherwise un
able to reach. 

449 F.2d at 1183. In Bi!leci the court admonished the jury that a failure to bring in a 
verdict ... can arise only from a willful and flagrant disregard of the eYidence .... " Thus 
the court ,vas implicitly trying to force its assessment of the credibility of the witnesses 
upon the jury. The appellate court reversed saying, "The jury is the sole judge of the 
credibility of the witnesses." 184 F.2d at 400-01. 

For a general analysis of juror evaluations of witness credibility see KALVEN & 

ZEISEL, supra note 26, at 168-81. 
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above n1entioned factors. -rhc subjective nature of the jury's analytical 
processes, coupled ,vith chc face that the evidcnci:1ry substratum upon 
,vhich it 1nusc base its conclusions may not be free f ron1 distortion. 
practically guarantt.:cs that the jury's final conception of truth ,vill be 
little more than a rough approximation of what actually happened.62 

1-Io,vcver, our sysccn1 operates on the assun1ption that if the same 
rough appruxim:iciun e1nerges fron1 the trial process in rhe minds of 12 
jurors, it is accurate enough to convict or acquit the defcndant.ua On 
the basis of sheer numbers, rough approximation becomes truth for all 
practical purposes. The question is ,vhat is the minimum number, or 
put another way, ho,v many jurors n1ust profess to have a given in1age 
before it is permissible to say that that image must represent the truth? 
Although a perfect conception of truth is impossible under any circum
stances, this is not to say that we should settle for an unduly imperfect 
shado,v or an extren1ely questionable image. \Vere it not for the fact 
that jurors vary in their ability to piece together a balanced, inte
grated ,vhole from disjointed evidence,64 that evidence may not ac
curate1y deal ,vith all the relevant circurnstances of a particular cvcnt,66 

or that the jury cannot free itself of its emotions,66 then perhaps it 
would be acceptable to say that the image produced during the trial in 
the minds of a simple n1ajority of the jurors should be adopted as repre
senting the truth. Ho,vever, in vie,v of the many uncontrollable and 
inevitable , ariables involved, the better vie,v seems to be that unless 
either the prosecution or the defense can present an image or shadow 
that is sufficiently clear to be believed by all the jurors, then a verdict 
of guilty or not guilty should be disallo-\ved. In such a situation a hung 

62 See K \LVF-'l' & ZEISEL, supra note 26; Broeder, supra note 37 at 389-90, 395-98. 
63 E.g., United States v. Fioravanti, 412 F.2d 407, 417-19 (3d Cir. 1969) (degree 

of certainty in unanimous verdict justifies conviction); Hibdon v. United States, 204 
F.2d 834, 838 (6th Cir. 1953) (greater certainty associ:ited v,ith unanimity than with 
simple majority). Similarly, it has been pointed our that give and take discussion among 
the jurors improves the accuracy of their analysis. See generally Dashiell, Experimental 
Studies of the Influence of Social Situations on the Behtn:ior of Individual Humm 
Adults, I J\~oaooK OF SocJAL PSYCHOLOGY (Murchison ed.) 1097-158 (1935); Kelley & 

Thibant, Ei·perimental Studies of Group Proble-m Solving, HA1'<1)BOOK OF Socr \L Psr
CHor oGY (1954). 

64 See KALVFN & Zc,sEI., supra note 26; Broeder, supra note 37, at 389-90. 
65 See gener,11/y Broeder, supra note 37; Goldstein, supra note 26, at I 153, where the 

author discusses fallible witnesses; Ploscowe, supra note 26, at 4H, where it is pointed 
out th:ir one of the ,ira\\ backs of the adversary system lies in the fact both sides are 
primarily interested in presenting only evidence favorable to their position. 

66 See K ,,1.vF.N & ZErsFr., supra nore 2fi, at 193-351 (analysis of the role juror emotions 
play in shaping the final wrdict); Broedcr, supra note 37, at 394 (discussion of the 
ramifications of the fact that trial :ntorneys arc frequently urged to and often do 
play on juror emotions). 
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jury is necessary to insure that the fate of the accused docs not depend 
upon an impression too far rcn1oved f ro1n the tI uth. 

Essentially, then, the propriety of the court's response in its instruc
tions to the hung jury n1ust be n1casurcd against the functions of th'e 
jury as just discussed and against the protecti\·e procedurll devices 
\vhich are supcri1nposcd upon those functions for the benefit of the 
accused. But, as \VC have seen, the response of the 1najoriry of courts 
faced ,vith the hung jury problem is based on a 7 6 year-old Supre1ne 
Court ruling, Allen v. United States,01 \\·ruch sanctioned a jury instruc
tion that is inherently coercive in that it undermines the in1partiality of 
the jury, the unanimity requirement, and the presumption of innocence
reasonable doubt standard. 

THE CoERcn·E TENDENCIES OF Allen, THE A.B.A. S1ANDARDS 

AND JURY IMPARTIALITY 

The coercive elements ,vhich infect the Allen-type charge take three 
forms: substantive, psychological, and circun1stantial. Substantive co
ercion occurs when the ,vork1ng of the instruction is on its face coercive, 
such as when it contains the admonishment, "You ha,·e got to reach a 
decision in this case." 68 Such coercion n1ay result any time the in
structions contain a misstatement of fact or a statement that the court 
had no authority to n1ake, regardless of ho,v the jury might react. 
Psychological coercion, in contrast, does not relate to the force of the 
words in and of themselves but primarily to the mental response they 
might evoke. A charge that expressly mentions majority and minority 
viewpoints could precipitate feelings of inferiority and insecurity in a 
minority juror so that he might be psychologically coerced into siding 
with the majority.69 i\1oreover, psychological coercion may occur 

67164 U.S. 492, 501-02 (1896). 
68 Jenkins v. United States, 380 U.S. 445, 446 (1965) (charge improper because jury 

did not, in fact, have to reach a decision and the fact that the judge instructed other
wise may have had coercive effect). 

69 The possible psychological reactions which express reference to the minority and 
majority factions of a hung jury might produce have been frequently explored. E.g., 
United States v. Thomas, 449 F.2d 1177, 1183 (D.C. Cir. 1971) (raises possibility that 
mere mention of minority viewpoint will be interpreted as an unwholesome reflection 
on that view)· Kesley v. United States, 47 F.2d 453, 454 (5th Cir. 1931) (court 

' -pointed out that reference to majority-minority factions may haYe caused the minority 
to agree to a verdict out of fear that failure to do so would be regarded as adycrsely 
reflecting on either its intelligence or integrity); State v. Yoeckall, 69 Ariz. 145,157, 
210 P.2d 972, 980 (1949) (dissenting opinion presented hypothetical mental response 
to minority terminology: "The majority thinks he is guilty; the court thinks I ought 
to agree with the majority; so the court must think he is guilty. \Yhile the court 
told me not to surrender my conscientious convictions, he told me to doubt seriously 
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rnercly because a special instruction, regardless of its ,vording, is given 
to a deadlocked jury.•v Finally, circumstantial coercion n1ay be present 
\Vherc the compelling force dcri\·cs nut from the instruction itself but 
fron1 the p.1rcicular circumstances in which it is given, such as \vhen an 
Allen charge is used after the jury has deliberated only a short period.71 

Substantir..:e Coercion, /1np,1rtiality, and Unm1i1nity. 1~he issue 
of substantive coercion as an in1proper influence on jury impartiality, a 
problem frequently litigated in connection ,vith m:1ny in1pro1nptu 
modific1tions of the A/11:11 charge,'~ might be 1noored by the adoption of 
the •. B.A. recommcn<l:nions, p::irticubrly if the use of the 1nodel charge 
as opposed to the n1ore general guidelines ,\·ere made 1nandatory in 
instructing deadlocked juries. The Stand,11 ds seem to call for neutral, 
gener.11 instructions ,vhose ,vording ,vould not be unduly forceful, so 
th,1t the jury n1ay deliberate in an unbiased atmosphere and its verdict 
can reflect the genuine convictions of all the jurors.'3 They also ~1ppcar 
n;.uro,v ern..,ugh to restrict the content of the charge and to preclude 
ju<lici:.11 cmbellishn1ent. For ex2mple, neither the recom1nendations nor 
the model charge allo\v any reference either to the economically ex
pedient re::isons for arriving at :1 verdict or to the idea that the jury has 
got to decide the case. Such references arc common in Allen-type 
charges and, on appe2l, they are frequently claimed to be coercive on 

rhc correction of my judgment. The court \Vas talking directly to me since I am 
l:ccping c,·er_vone from going home. So I will just h.i,·e to change my ,·ore."). See 
Comment, supra note 4, at 387-89; ~ore, supra no:e 4 at 128-29, 136. 

70 Till: general th1 ust and purpose of the charge is such that the minority jurors 
will probably feel that the instructions are being given primarily for their benefit. Sev
eral critics have, in fact, mentioned the possibility of coercion occurring e, en if the 
charge in guestion reflects balanced wording. See, e.g., "Kote, supra note 4, at 143. 

71 E.g., Andrews v. United States, ~09 F.2d 127, 129 (5th Cir. 1962) (\Visdom, J., 
dissenting from minoriLy holding that charge can properly be gi\'en after jury de
libcra,cd only a little over an hour), l\1nrgan v. People, 157 Colo. 395, 402 P.2d 928 
( 10r,5) (improper to give Allen charge after jt1rr deliberated 2 hours and 52 minutes 

and much evidence was presented). 

72 £.~., Jenkins v. United States, 380 U.S. 445, 446 ( 1965) (judge's remark "You have 
got to reach a decision in this case'' coercive on its face); Green , .. United States, 
30? F.2d 852, 853, 855 (5th Cir. 1962) (court's comment that the rule is the majoritv 
will ha,·c better , ic\l,,- tlun minority held improper); Powell ,.. United States, 297 
F .2d ~18, 320 (5th Cir. 1961) (remark "if you follow the principles of law and if you 
recall the evidence, you ought to he able to agree on a nrdict" not proper in hung 
jur) •.ituatir)ll). fn Unitc<l S·:itcs v. D:n i<!son, 367 f.2d 60, 6~ (6th Cir. 1066) the trial 
coun ·s remark to a <leadlrx~keci jury th:tt in "24 yc'.lrs of judicial sen·ice he had never 
turned one I non-jur: c.1sc 1 h:1ck vet that he cnnld nor decide" was mentioned in a cnn
currin" opinion ;is a possible alternative justification for reversal. 

73 \3A JuRV SrANfl\HDS, s11pr,1 note 7. 
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their face.H With fewer possibilities for n1odification, the Standards 
reduce_ the likelihood of a substantively coercive charge which in1pinges 
upon Juror in1partiality and undermines unanin1icy. Of course, this 
possibility could be elin1inated altogether if the illustrative instructions, 
as opposed to the general guidelines, suggested by the A.B.A. Standards 
were adopted in toto an<l the courts ,,·ere prohibited f rorn modifying 
them in any way. 

Psychological Coercion, hnpartiality, and Unanirnity. \Vhether 
adopting the A.B.A. Standards would decrease the possibility of psy
chological coercion ·eroding the jury's in1partiality depends upon ,vhat 
type of psychological coercion is involved. \Vhen it is the particular 
wording of the charge which exerts the compelling pressure on the 
jury's psyche,7t> then the A.B.A. approach ,vould seem to lessen the 
risk of psychological coercion. Perhaps the most significant in1prove
ment of the A.B.A. charge over the /-1/len type is the elimination of ex
press references to the majority and n1inority views as well :is a greater 
emphasis on the duty of a juror to retain a conscientiously held 
opinion.76 Allen's express use of the n1ajority-nunority terminology is 
objectionable on at least nvo grounds. Such wording n1ight trigger 
feelings of insecurity and inferiority in minority jurors and thus in
fluence them to join with the majority without being honestly con
vinced that that opinion is right.77 l\tloreover, in referring to the 
majority and minority, the judge may create the impression that he 
hi1nself favors one vievvpoint or the other, typically the majority's, an 
impression ,vhich n1ay have :1 psychologically coercive effect on the 

74 E.g., Burroughs v. United Scates, 365 F.2d 431, 434 (10th Cir. 1966) (\·erdict reversed 
where trial court cold hung jury, "It would be the opinion of the court because of the 
expense incurred, because of the expense yet to be incurred should you not get t~ 

gether, to probably recess ... until in the morning."). 
75 Express reference to the majority and minority vie\\·points constitutes a typical 

example of particular wording "'·hich is likely to be psychologically coercive. The 
Alien charge itself contains such a reference as do most modifications thereof. Set 
note 2 mpra. 

Similarly, telling minority jurors they should "distrust their judgment if a large 
majority takes a different view," as was done in Fulwood v. United Scates, 369 F.2d 
960, 962 (D.C. Cir. 1966), may cause adverse psychological reactions i;ince the word 
"distrust" usually has a negative connotation. 

76 The A.BA. Standards make three separate references to the fact that a juror should 
decide the case for himself on the basis of his honest conYictions. ABA JURY STA'!\"DARDS, 
supra note 7, at 141, Subsections ii, iii, v. In contrast, the Allen charge merely refers 
in passing to the fact that a juror should not simpl~1 "acquiesce to the conclusion of his 
fellows." See note 2 supra. 

77 See note 69 supra and accompanying text. 
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jury.7~ If this happens, the judge clearly \ iolates the non-partisan role 
he should play throughout rhe trial.70 ·rhus. any express reference to 
the m.1jority-n1inority facrions of a deadlocked jury 1nay adversely 
affect the jury's imparti:dity and the validity of its supposedly unani
n1ous \ cr<lict. 0 Because of their general wording-, ho\\·evcr, the A.B.A. 

~ ... 
Standards, which apparently prohibit any mention of particular vie'\V-
points, reduce the risk of this type of psychological coercion occurring. 
Similarly, the Standards do not permit tangential discussions of cour
age, 81 intelligence, 82 or judicial hopes83 which n1ight result in coercive 
psychological pressure on a hung jury. 

In situations ,vhcre psychological coercion results fron1 the mere 
giving of instructions to a deadlocked jury, regardless of their particular 
wording, the _\,B.A. recomn1endations are not \·ery helpful. Any time 
such a charge is given, the minority juriors 1nay assun1e that because 
he gives a supplen1entary charge at all, the judge supports the ma-

78 E.g., United States v. Fioravanti, 412 F.2d 407, 417 (3d Cir.), ci:rt. denied, 396 
U.S. 837 (1969) (in giving .1llen charge court adds "gloss of judicial approval" to 
results of early polling and implies it believes majority is right); United Stares v. 
Rogers, 289 F.2d 433, 436-37 (4th Cir. 1961) (charge was held to haYe given impression 
that judge favored "majority rule" approach to reaching a verdict). 

79 E.g., Billed v. United States, 184 F.2d 394, 403 (D.C. Cir. 1950) (judge has no 
role in prosecution; the '•judge is a disinterested and objectfre participant in proceed
ing."); United States v. Marzano, 149 F.2d 923, 926 (2d Cir. 1945) ("prosecution and 
judgment arc ... separate functions; they must not merge."). 

80 E.g., United Stares v. Fioravanti, 412 F.2d 407, 417-18 (3d Cir.), cert. denied, 396 
U.S. 837 (1969) (if a vote is based on something other than the evidence or if a juror 
actually surrendered a conscientiously held opinjon, then that verdict is not truly 
unanimous); United States v. Rogers, 289 F.2d 433, 435 ( 4th Cir. 1961) (a vc;dict re
turned af cer a charge suggesting to minority "that they should surrender their views 
in deference to majority" may not really be unanimous). 

81 E.g., Huffman v. United States, 297 F.2d 754, 759 (5th Cir. 1962), where the trial 
judge cold jurors they must have courage in applying the law and thus implied. 
although the court docs not discuss the issue, that dissenting jurors lacked courage. 
Actuall~-, it may take more courage for the minority to stand alone than for the 
majority to urge a verdict. 

82 The Allen charge itself makes reference to the rclatfrc intelligence of the jurors 
and subtly implies that the minority may not be as intelligent as the majority. See 
note 2 supra. Similarly, many of Allen's offspring make reference to juror intelligence. 
since the language is borrowed from Allen. E.g., United States v. Harris, 391 F.2d 
348, 352 (15th Cir. 1968); Thaggard v. United States, 354 f.2d 735, 739 (5th Cir. 1965). 

83 Rather than expres~ly telling the jury that it tninks a verdict can he returned, the 
court may simply say it "hopes" that the jury "will be able to decide this matter," 
as was <lone in Fulwood v. United States, 369 F.2d 960, 963 (D.C. Cir. 1966) (charge 
was upheld). If owever, the ultimate potentially cocrci\e implications of such an in
direct statement appear little diffc..:renr from those involved with the more direct ap
proach of "[y]ou ought to he able to reach a verdict" which was held improper in 
Powell v. United St.ires, 297 F.2d ~ 18, 320 (5th Cir. 1961). 
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' ' 84 · JOnty or 1s at least tacitly saying that he believes a verdict of some 
sort can and should be reached, perhaps on the oasis of the early 
polling in the jury roon1 rather than as a result of continued discus
sion.85 In this type of situation n1inority jurors may reason, ho,v
ever wrongly, that they should defer to the n1ajority. Because they are 
the product of a culture where the majority rules and is frequently 
labeled as right, minority jurors may overlook the fact that the n1inority 
has a right to coexist with the majority, and thus they nrny passively 
yield to the majority.86 rvloreover, if they feel the judae is asking for a 
definite verdict, be it guilty or not guilty, men1hers 

O 

uf the minority 
may change their vote merely to please the judge or out of respect for 
his training and experience. 87 

Finally, it should be noted that the psychological impact of both the 
Allen and the A.B.A. type charge could produce the antithesis of the 
reaction which they are designed to precipitate. Theoretically, both in
structions are aimed at stimulating honest and rational reevaluation of 

84 See cases cited note 78 supra and accompanying text. Even if no mention is made 
of majority and minority viewpoints, the jury is still aware that it is precisely because 
a majority-minority schism exists that the supplemental charge is being given. Thus, 
there is little reason to believe a supposedly neutral or balanced instruction would 
have a significantly different impact on the minority than a charge expressly mentioning 
that minority. See generally Note, supra note 4, at 134. 

8~ E.g., United States v. Fioravanti, 412 F.2d 407, 417 (3d Cir.), cert. denied, 396 
U.S. 837 (1969) (giving Alle11 instructions constitutes "unwarranted invasion into the 
province of tile jury and gives blind imprimatur of the trial court to ... the results 
of preliminary balloting in jury room."); Thaggard v. United States, 354 F.2d 735, 
740 (5th Cir. 1965) (Coleman, J., dissenting, called Allen charge a "direct appeal from 
the bench for a verdict."). A strong argument can be made that any instruction which 
intimates that rational discussion in the jury room should be supplanted by the 
results of preliminary balloting is repugnant to the deliberative foundations of the jury 
system. See cases cited notes 40-41 supra and note 89 infra and accompanying text. 

86 In United States v. Rogers, 289 F.2d 433, 436 (4th Cir. 1961) the court plainly 
<iaid that the short period of time which elapsed between the supplemental charge 
and the verdict indicated that the jury had indeed adopted this "majority rules" ap
proach. Other cases have also raised the issue that the time required for arriving at a 
verdict after the Allen charge may have a definitive relationship with the presence 
of coercion and with the mere acquiescence of the minority. The shorter the time, it 
is argued, the greater the likelihood of coercion. E.g., ,villiams v. United States, 338 
F.2d 530, 533 (D.C. Cir. 1964) (jury was so hopelessly deadlocked it asked if alternates 
could take place of two dissenters and shortly after hearing Allen-type charge jury 
returned with a O'Uiltv verdict which was overturned on appeal); \Vissell v. United 

b • 
States, 22 F.2d 468, 470 (2d Cir. 1927) (jury took 25 minutes after charge to come 
in with guilty verdict). But see /\foore v. United States, 345 F.2d 97, 98 (D.C. Cir. 
1965) (court upheld a verdict returned 30 minutes after charge). 

87 E.g., Thaggard v. United States, 354 F.2d 735, 739-41 (5th Cir. 1966) (Coleman, 
J., concurring) ("influence of trial judge on jury is necessarily of great weight and his 
lightest word or intimation is received with deference."); Huffman v. United States, 
297 F.2d 754, 758-59 (5th Cir. 1962) (Brown, J., dissenting) (jurors want to carry out 
duty in manner judge believes appropriate). See Note, supra note 4, at 142. 
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presently held opinions among the juror~.), 11 o\\·e\·cr, if a juror feels 
that the charge is attackjng his integrity or his intelligence, be it ever so 
gently, he 111ay beco1nc angry and refuse both to reevaluate his 
opinion and to participate f urthcr in rhc deliberations so that other 
jurors are not given the benefit of his opinions.00 On the other hand, the 
instructions may indeed induce a juror to ernbark on a program of sclf
quc.)tioning and reevaluation. \\'hile such questioning is \ alual>le, ro a 

point, if it becomes too intense, it may f uster an unexpected loss of 
pcrspccti\ e no matter how sincere the juror ,vas in his origin:11 evalua
tion of the evidence. As a result of this nc,v but perhaps irrational and 
ill-conceived pcrspecti\ e, the juror might ch~1ngc his initial opinion only 
co regret it l.ner.uo Ficher of the ps) chological reactions just discussed 
could undermine the right of the accused to a unanimous verdict by an 
in1parrial jnry. 

Circ111nstm1tii1l Coercion, /1npartiality, and Unanilnity. A 
charge which is not substanti\·ely or psychologically objectionable n1ay 
become coerci\ c because of the time at \\·hich it ,vas gi, cn,111 because of 

RR E.g., :-\llen v. United States, 164 U.S. -l92, 501 (1896); United Scates v. Rogers, 289 
F.2d -t33, 436 (4th Cir. 1961) (court said speed of verdict indicated that jury had not 
in fact engaged in a "painstaking reex:1111inarion of vie\\ s ... "). 

89 Should such a stalemate d.:!velop, it is ob,·ious that the jury could not adequately 
perform its deliberative function. The jury becomes little more than a group of isolated 
indhiduals ag1ceing ,\itl, each ocher for th<; sake of expediency. Indeed it has been 
observec.l that the "interaction during dcElicr:1tio.1 w:1s the cruci.tl difference that made 
group discussions more than just a pooling'' of indi, idual opinions so that alN·nt such 
interaction the validity of the verdict becomes suspect. C. Jo1:-,;ER, Cn rL Jt:s.-1ci: ,\:SD TIil: 

JURY 26-27 ( 1962), citing Gurnee, A Comparison of Collcctir...·e a11d J,. iivid1t.1L Judg
men·s of Facts, 21 J. rwrnl\rnt-r,1 PsYr110LOGY 106-12 (1937)~ see Thorndike, The Ef
fect of Discussion on the Correctness of Group Decisions lT'ben rbe Factor of ,\lajority 
/nfluenc Is Al/o,...ved For, 9 J. Srn.,,1. PsYc1101.ocY, 343 (1938)~ Timn1on'-, Decisions 
and Attitudes as Outcome of a Sor.i11! Problem, Contrih. Educ. ~o. 777, '\'.Y. Teachers 
College, Colum. Unh·. 

90 Sec K , n N & ZHsEr., supra note 26, at 462, \\ hrre authors point out their study 
shows that a jury usually docs not hang unless it is fairly evenly split :iftcr the first 
balloting. although the split n 1 • become more unbal:.inccd as deliberations continue. 
S c gc11cra/Jy \sh, EJTects of Group Pressure upon t/Je Modification and Disto1tion of 
fudgmt,;ntS, Rr:.J\Dr.-..·Gs J • Soc1A1. P!l:t c110J.OGY (Swanson ed.) ( 1952). 

01 Relevant time factors include, hut arc not limited to, the following: \Vhether the 
charge ,\as ghen with the court's initial instructions to the jury, e.g., Rurroughs v. 
Crm d States, 365 r.2d 431,435 (10th Cir. 1966) fcrn1rt obt:L·n·ed that gi\'ing A/hn-typc 
ch·1rge hdore jury retires \\ rrnld he less open to charge of cocrcinn); Kent v. United 
States, 343 F.2d 247, 261 (DF. (;ir. 1964) (court found no error in giving charge with 

~ ~ ~ 

initi:ll inc;tructions). IJTft sec Green \'. United States, 309 F.2d 852. 856 (5th Cir. 1962) 
(gi\ ·ng Allen before jury retired did not cme cocrci,•encss). l Tow long the jury dc
lihcrated prior to delivering of supplcmcnt:1I instructions, e.g., United States v. Sjllwyers, 
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the number of tim·es the jury was sent ouc,92 because the court knew 
how the jury stood before delivering the charge,93 or because of the 
demeanor and tone of the judge.114 In addition, che ,veight and nature 
of the ·evidence05 in a case nrny bear on the issue uf coercion. T'o f orn1u
late definite, inflexible rules to cover the multitude of possible circun1-
stantial variations which n1ight a.ff ect the coerci\·e quality of a charge 

423 F.2d 1335, 1339 (4th Cir. 1970) (nor error to give charge after jury deliberated 
15 hours); Moore v. United States, 345 F.2d 97, 98 (D.C. Cir. 1965) (instructions proper 
after jury deliberated seven nours); Andrews v. United Srates, 309 F.2d 127, 129 (5th 
Cir. 1962) (Wisdom, J., dissenting) (questions propriety of charge after only 65 
minutes of deliberation); Ka,vakita v. United Stares, 190 F.2d 506, 527 (9th Cir. 1951 ), 
aff'd, 343 U.S. 717 (1952) (instruction after jury out three da) s proper). How long 
and/or complicated was the trial, e.g., United States v. l\leisch 3i0 f .2d 768, 7H (3d Cir. 
1966) (Allen charge unnecessary and improper where short u-ial on one count indicc
ment, only two witnesses) . How soon was verdict reached after charge, e.g., cases 
cited note 86 supra. Whether the court told the jurors they would haYc to deliberate 
a certain length of time, e.g., Burroughs v. United States, 365 F.1d 431, 434 (10th Cir. 
1966) (court improperly told jury if it did not reach Yerdict by 7 o'clock, it would be 
kept overnight); \Vishard v. State, 5 Okla. 610, 622, 115 P. 796, 809 (1911) (telling dead
locked jury it could deliberate throughout the next ·week not coercive). 

92 Some states have statutes controlling the number of rimes the jury may be sent 
out. However, the majority of the states make this discretionary with the court. See 
Annot., 93 AL.R. 627, 639 (1964). An argument could be made that the risk of coer
cion increases wito the number of times the court sends the jury out and with the 
number of rimes Allen instructions are repeated. As the number increases, so does 
the pressure to reach an agreement and thus the probability of coercion occurring 
becomes greater. 

93 It is sometimes contended that the express, numerical identification of the minority 
prior to an Allen charge is potentially coercive. See Note, supra note 4. The courts are 
split on whether inquiry by the court as to how the jury stands is so improper that 
reversal is required. Compare Barsfield v. United States, 272 U.S. 448, 450 (1926) 
(inquiry about numerical split requires reversal) and United States v. Dunkel & Co., 
173 F.2d 506, 510, 511 (2d Cir. 1949), cert. denied, 340 U.S. 930 (1951) (inquiry requires 
reversal) with Buttler v. United States, 254 F.2d 875, 876 (5th Cir. 1958) (court neld 
inquiry does not require reversal, distinguishing Barsfield reversal as depending on 
something more than mere inquiry). If the jury voluntarily indicates to the court 
how it stands, reversal may not be proper. E.g., Bowen v. United States, 153 F.2d 
747, 752 (8th Cir.), cert. denied, 328 U.S. 835 (1946) (no error if jury spontaneously 

told court how it stood) . 
94 E.g., Billeci v. United States, 184 F.2d 394, 402 (D.C. Cir. 1950); Vinci v. United 

State, 159 F.2d 777, 779 (D.C. Cir. 1947). In Vinci it was said that the trial coun 
may not do indirectly ,vhat it cannot do directly, that is it may not coerce or attempt 
to ·coerce a jury through gestures any more than it may do so ,·vith words. A similar 
expression is found in Billeci in wnich the court talks about the possibility of improper 
coercion resulting from gestures and intonations. 

95 E.g., Boehm v. United States, 123 F.2d 791, 812 (8th Cir. 1941) (court approyed 
Allen charge, noting that "the case was simple and the evidence of appellant's guilt so 
oYerwhelming there was little room for reasonable doubt."); Lias v. United States, 51 
F.2d 215. 218 (4th Cir. 1931) (the use of Allen must be carefully scrutinized, but no 
error when evidence overwhelmingly preponderates against the defendant) . 
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and subvert the jur) 's i1npani:11ity ,vould be <li.fficult, and perhaps even 
undesirable. 

The A.B.A. Standards have not attcn1ptcd such a con1prchensive 
f orn1ulation, but rather speak only to the point at which the charge 
should be given and to the duration of tin1c the jury should l>c re
quired to delibcrate.0

1l It is suggested chat the instructions be incor
porated into the court's initial charge to the jury and then repeated later 
if a deadlock m8.terializcs.u7 The merit of this idea lies in the L1ct that 
the jury ,vill be inf orn1ed of their duties and obligations before a di
vision occurs, thereby reducing some,vhat the potential for coercion.98 

If the court later reiterates its original charge, it is telling the jury 
nothing it has not heard before, again decreasing the possibility of 
coercion. The Stmzdards also allow a judge to require that the jury 
deliberate a "reasonable" length of time irrespective of any coercive 
burden on it.09 I Io,\'eYer, reasonableness is such a nebulous term, it is 
doubt£ ul it ·will be defined ,vith any uniformity from jurisdiction to 
jurisdiction. Even so, the reasonableness requirement constitutes an im
provement over Allen, vvhich is silent on this point. Sin1il:uly, the same 
analysis applies to the Standard's suggestion that the court exercise its dis
cretionary po,ver to discharge the jury if it appears there is no reasonable 
possibility of agreement.100 

ALLEN, THE A.B.A. STANDARDS, AND REASONABLE DOUBT 

Not only may a coercive charge impair a hung jury's ability to de
lib·crate impartially and to reach a genuinely unanimous decision, but 
it can also severely ,veaken the presumption of innocence reasonable
doubt standard by \vhich the jury must abide in reaching its dccision.101 

In most jurisdictions the courts apply this standard in evaluating the 
sufficiency of the evidcnce;102 if it appears that a reasonable juror could 

£16 AB.\ jt;RY S1ANDARDS, supra note 7, at 146. 
97 Id. 
98 E.g., Burroughs v. United States, 365 F.2d 431, 435 (10th Cir. 1966) (pointed out 

risk of coercion decreased if ch:uge given initially); Kent v. United States, 343 F.2d 247, 
261 (D.C. Cir. 196)} (approved use of Allen with initial instructions to jury and ob
served such riming mignt eliminate some of the problems). 

99 .\Rt\ Jcay ST,\NO.\RDS, supra note 7, at 147-48. 
100 Id. at 146. 
101 S ·p c1c;ec; citr.d note 54-56 supra and accompanying text. 
102 See Goldstein, supra note 26, at 1157; Comment, supra note 4, at 390 n.19. Some 

jurisdictions :ipply \\ h:it is known as the Second Circuit rule where the court docs not 
uc;e the presumption of innocence-reasonable douht stancfard in enhrnting the sufficiency 
of the evidence. The conn merely determines if there is suhst:mtial evidence on each 
element of the offense. United States v. Valenti, 134 F.2d 362 (2d Cir.), cert. denied , 
319 U.S. 761 0943); Goldstein, suf,rtt note 26, at 1159; Comment. supra note 4, at 390. 
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find guilt beyond a reasonable doubt, the case goes to the jury.103 

Unfortunately, the court's evaluation of the sufficiency of the evidence 
may or may not be made thoughtful. Influenced perhaps by an undue 
interest in convictions, by syn1pathy for an over\vorked prosecutor ·who 
may not have had tin1e to prepare the case properly, or by :.1 desire to 
pass on responsibility for the final outcome of the case, a trial judge 1nay 
expediently send a case to the jury even thou ah he feels that all the 
inferences which could reasonably be dra,vn f r~m the evidence \\'Ould 
almost invariably produce a reasonable doubt in the mind of the aver
age juror.104 When they receive the case, the jurors then rest the 
sufficiency of the evidence by applying the presumption of innocence
reasonable doubt standard for then1selves. 105 If the verdict is not unani
mous and an Allen or A.B.A. instruction is then given, the court n1ay be 
effectively eliminating th·e jury's option of saying it cannot agree. 
The judge seems implicitly to be saying that the jury should re1nember 
that he has already passed on the sufficiency of the evidence and found 
it capable of supporting a definite verdict one way or the other, that th'e 
jury should agree with his analysis, and that therefore it should be able 
to return a decisive verdict of guilty or not guilty. If this is the spirit 
in ,vhich the charge is understood by the jury or even the spirit in ,vhich 
it is given, the accused is being subtly deprived of the right to have the 
jury make an independent assessment of the sufficiency of the evi
dence.106 The instruction serves as a covert attempt to force the jury 
to reach a decision and to deny the accused a mistrial because the jury 
is unable to agree on whether or not the state has met its burden of 
proof.107 

The adverse effects on the accused resulting from this type of in
vasion into the province of the jury could be more severe in those cases 
where the judge perfunctorily or expediently sends the case to the jury 
than in those cases where the court does, in fact, honestly pass on the 
sufficiency of the evidence. In the f orm·er instance, it may be that 
neither the judge nor the jury as a unanimous unit ever evaluates the 

103 E.g., Rodriguez v. United States, 232 F.2d 819, 821 (5th Cir. 1956) (defining 
procedure involved in passing on sufficiency of evidence); Isbell v. United States, 227 
F. 788, 792 (8th Cir. 1915) (considering all the inferences from the evidence, could 
guilt be found beyond reasonable doubt). See cases cited note 102 supra for Second 
Circuit rule. 

104 See Goldstein, supra note 26, at 1157. 
100 See cases cited note 54-56 supra and accompanying te)l.'t. 
106 E.g., Billeci v. United States, 184 F.2d 396, 401 (D.C. Cir. 1950) (weight and 

credibility are for jury to determine); Kaufman v. l\1aier, 94 Cal. 269, 282-83, 29 P. 481, 
484 (1892) (province of the jury is to weigh evidence and find fact and the law will not 
permit the court to invade it). 

107 See cases cited note 54-56 supra and accompanying text. 
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adequacy of the !>tare's case, but at least in the Luter instance, the 
accused has the dubious benefit of the judge considering the sufficiency 
of the evidence. In either case, ho\\ ever, the significance of the pre
su111ption of innocence-reasonable doubt standard is dccrc~sed and the 
accused is deprived of the full protection thereof by any instruction 
\Vhich tacitly hints that the jury should disregard these requiren1cncs if 
to do so ,vould result in a \·erdict. 

EscAPING FRO~I THE SHADO\\' OF Allen 

110\v can 3 jurisdiction besr adopt the A.B.A. recommendations in 
the shadow of Alle11? Because the appropriateness of the Allen charge 
has been upheld by the Supreme Court, lower courts are understandably 
hesitant to upset the precedent. Use of supcn·isory po,ver h;1s been the 
only course of action successfully followed in prohibiting judges from 
giving Allen instructitins. 108 In denying certiorari on several cases ban
ning the use of Allen instructions on supervisory grounds, the Supreme 
Court may at least be saying tacitly th~t jt ,vill not interfere if Io,\·er 
courts \Vish to abandon Allen for administrative reasons.100 Of course, 
it is well recog-nized that the administrative difficulties ,vith Allen, which ..., 

:ire nrnny and real, permit cogent decisions focusing on these prob-
lcn1s.110 "e,·errheless, the fact that the constitutional argument that 

10s The following decisions prohibited the use of A lien charges on supervisory 
grounds: United States v. Thomas, 449 F.2ci 1177 (D.C. Cir. 1071); United States v. 
Fioravanti, 412 F.2d 407 (3d Cir.), re-rt. denied, 396 U.S. 837 (1969); United States v. 
Brown, 411 F.2d 930 (irh Cir. 1969). cert. denied, 396 U.S. 1017 (1970): State v. Thomas. 
86 riz. 161, 342 P.2d 197 ( 1959): State v. Randall, 137 Mom. 534, 353 P.2d 1054 (1960); 
Commonwealth v. Spencer, 442 Pa. 328. 275 A.2d 229 (1971). Apparently ~II these 
courts felt that the use of A I/en instructions seriously impeded the effident administra
tion of justice so that their exercise of supen·isory power was clearly warranted. 

109 E.g., United States v. Fioravanti, 412 F.2d 407 (3d Cir.), cert. denied, 396 U.S. 
837 ( 1969); United States v. Brown, 411 F.2d 9~0 (7th Cir. 1969), cert. denied, 396 U.S. 
1017 (1970). 

110 E.g., United States v. Fioravanti, 412 F.2d 407, 420 Ord Cir.), cert. denied, 397 
U.S. 837 ( 1969) (c:h:uaccerizing the charge "as an inYitation to perennial rc,·icw,'' the 
court banned Allen partly "because of the profound difficulty in confining its use 
within just and equitable bounds."); United Srates v. Brown, 411 F.2d 930, 933 (7th 
Cir. 1969), cert. denied. 396 U.S. 1017 (1970) (court prohibited future use of Allen 
because "district courts ... have encountered difficulties in determining what precise 
language ro include in a supplemental charge and when it should be gh·cn ... ,"); State 
v. 1 homas, 86 riz. 161, 165, H2 P.2d 197, 200 ( 1959) (court decided the administrative 
problr.mc; associated \Vith A llcn outweighed posc;;iblc benefits which might deri\'c from 
its continued use). 

In United Stares v. Thomas. 449 F.2d 1177, I UH. 1186 (D.C. Cir. 1971) tnc court 
founci thar the rri:11 c n11rt's use nf Allen instructions in conjunction wirh other supple
mental remarks was coercive and therefore constituted reversible error. In addition, 
after parading the horrible often associ:itccl ,,. ith Allen, it ordered trial judges to 
adhere to rhe A .B .A. SumdaTds. 
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Allen is coercive in violation of due process and the right co trial by an 
impartial jury is frequently advanced in judicial opinions raises the issue 
o_f ,vhether lower courts should continue to shy away frorn the constitu
tional approach, even in the face of Alle11. 

1 he n1ost direct constitutional attacks on Allen h~1ve co1nc f ron1 the 
Fifth Circuit, although none of those attacks have culininatt::d in out
right re\~ersal. The dissent in HutJ1na11 v. United States111 took aim 
at Allen as an outn1oded interpretation of constitutional principles: 

The fact is that in many phases of criminal Ja,v ,ve have come a 
long, long ,vay since 1896. There is no longer any place for the 
Allen charge. For good reasons it has acquired its descriptive name 
as the "dynamite charge" ... at the hands of the Bar. This is 
an intrusion by the Judge into the exclusi,·c domain of fact finding 
by the jury .... 

. . . [I J n the final analysis the Allen chnrgc does not make stnse. 
All it may rightfully say is that there is a duty to consider the 
views of others but that a conscientious person ha5 finally the 
right and duty to stand by conscience. If it says tlur and nothing 
more, it is a superfluous lecture in citizenship. If it says more to 
declare that there is a duty to decide, it is legally incorrect as an 
interference with th1t rightful independence. [T] he cost 
in fundamental fairness is too great.112 

Another Fifth Circuit attack on the constitutionality of Allen is en1-
bodied in the concurring opinion in Thaggard v. United States113 

wherein Judge Colcrnan, despite his traditional respect for the prece
dential value of Allen, asserts that the Allen charge constitutes an in1-
proper plea from the bench for a Yerdict.1u This opinion also reflects 
a belief that the Supreme Court ,vou1d decide Allen differently today 
in view of the modern en1phasis on constitutional rights.us 

Even the decisions ,vhich ha,·e banned Allen instructions on super
visory grounds ref er to the possible constitutional problems inherent in 
such instructions. In Conn11011v.:ealtb v. Spencer/16 the Pennsylvania 
Supreme Court, noting that Allen urges minority jurors to listen ,vith 

111 297 F.2d 754, 755 (5th Cir. 1962). 
112 /d. at 759. This opinion was appro,;cd in dicta by the court in Green Y. United 

States, 309 F.2d 852 (5th Cir. 1962), although the court nc,;er reached the constitutional 
issue since it decided that the charge as given exceeded even the permissible limits of 
Allen. 

113 354 F.2d 735, 737 (5th Cir. 1965). 
114 f d. at 739. 
115 Id. 
116 442 Pa. 329, 275 A.2d 299 (1971). 
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deference to the nujority and to reex:m1ine th ir \ icws117 and thereby 
i111plies acquiescence to the majority, dccl::irc<l these i1nplications to be 
·'contrary to the hallo,ved tradition of trial by jury secured by both 
our fcder,ll and st.ire con:-.citutions." 11 In United States v. Fiorava11ti11

{1 

the court, referring to Allen's coercive effect, said: 

It departs from the sole Jcgitjmatc purpose of .1 jury to bring 
back a verdict based on the law and the evidence received in open 
court, and substitutes therefore a direction that they [ the jurors] 
be influenced by some sort of Gallup Poll conducted in the de
liberation room. 

All of this constitutes the unwarranted [ perhaps unconstitu
tional J judicial invasion into the exclusive province of the jury. 

120 

In St,.zte 1.1• Randal/,1'..!1 feeling that Allen-type instructions threatened 
minority jurors, the court noted, "It is not in line \Vith our practice to 
discourage jurors from taking a vie\v contrary to that entertained by 
a majority of the jurors." 122 The court thus hinted that the use of Allen 
instruction~ n1ay precipitate unconstitutional coercion. 

Precedenti.11 Value of Allen. Ho\v n1any courts n1ay be de
terred, as \Vas the concurring judge in Tb,1ggard, 123 from deciding 
Allen cases on constitutional grounds by adherence to the hallowed 
regimen of stare decisis is unkno\vn.124 But is such a rigid adherence to 
precedent appropriate in this particular instance? Such an inguiry 
~huuld begin \vith an analysis of the Suprerne Court's position in Allen. 

In the case itself the charge to the jury \Vas considered in the last 
cwo of 18 assignments of error.126 'fhe Court disposed of the charge 
in nvo paragraphs, the language of \vhich did not indicate that the 
charge ,vas a proper 1nodcl for general use, but simply implied that 
given the circumstances of the case, that particular instruction \Vas not 

111 Id. at 303. 
ll8 Id. at 304. 
119 412 F.2d 407 (3d Cir. 1969). 
120 Id. at 41 i. 
121 137 Mont. 534. 353 P.2d 1054 (1960). 

122 Id. at 1058. 
123 354 F.2d 735, ;39 (5th Cir. 1965). 
124 In United States v. Brown, 411 F.2d 930, 933 (7th Cir. 1969) the court noted. 

"No court has held that the Allen instruction itself is unconstitutional. ..• \Ve are 
unwilling to take the step." The clear implication ,vas that but for stare decisis the 
court might have h<:en disposed to hold the charge in question unconstitutional. 

125 Allen v. United States, 164 U.S. 492, 501 (1896). 
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in 1896 considered to be unconstitutionally prejndicial.126 1\lodern con
cern for civil liberty safeguards and the concon1irant change in empha
sis in constitutional interpretation n1ight ,vell encourage a 1nore ex
tended and concentrated analysis ,verc the charge to be considered to
day.121 Moreover, subsequent decisions of the Court on the instruc
tions are not concerned with any such ext1.:nded constitutional an3lysis.1

:!
8 

The only thing the Court has apparently decided is not to go out of 
its way to reevaluate Allen. 

In the past there has been some judicial confusion1
:..
1• over exactly 

what language constitutes the instructions approved by the Allen 
Court. In the opinion, one paragraph relates to the instructions then1-
selves, 130 while the other is nothing more than the Court's con1n1entary 
on the duty of jurors. iai 1-he Court's comments seen1 to he designed 
as a rationale for its holding rather than as an addendum to the charge 
for general use.132 This fact is not always recognjzed, and some courts 
supplement the language of the first paragraph ,vith phrases from the 
second.133 

Another problem which has received some attention is the fact that 
che instructions in Connnonwet1!tb tt'. Tuey 134 on \\ hich the Allen 
charge is bascd13

~ refer to the burden of proof and the presu1nption of 
innocence, but the Supre111e Court sun1mary of the Allen instructions 
does not include such a reference. ,Yhether the Allen court's instruc
tion did in fact include a reiteration of the presumption of innocence-

126 /d. See note 3 supra, for specific language. 
127 It should be noted that the lower court's instruction was never actually quoted 

but only summarized. Id. at 501. See Comment, Defusing tbe Dyncrmite Cbarge: A 
Critique of Allen and Its Progeny, 36 TENN. L. REv. 749, 751-54 (1969). 

128 The last time the Supreme Court explicitly approved the charge was in Kawakita 
v. United States, H3 U.S. 717, 744 (1952) where it rendered no opinion other tnan to 
say the question was either "insubstantial" or "adequately disposed of by the Court of 
Appeals." 

129 A good example is found in the case of Stewart v. United States, 300 F. 769, 
782-86 (8th Cir. 1924) in \Yhich the trial court had used some of the Supreme Court 
commentary on the Allen instructions, as opposed to the instructions themsch·es, in its 
own instructions. The appellate court said the content of the trial court's charge was 
improper since the Supreme Court's analysis "\\as not meant as a n•odel i )Struction. 

130 See note 2 supra. 
131 See note 3 supra. 
132 See, e.g., Stewart v. United Scates, 300 F. 769, 782-86 (8th Cir. 1924) wherein the 

court explores this possibility. 
138 "Only the Eighth Circuit appears to have made a serious effort to separate the 

Allen instruction from the Allen opinion, holding that quotation from the Allen opinion 
constiruted reversible error. This position ,s,.•as not adopted by the other circuits." 
Note, On Jnstrocting Deadlocked Juries, 78 YALE L.J. 100, 102 n.12 (1968). 

134 8 Cush. 1 (Mass. 1851). 
135 See note 3 supra. 
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reasonable doubt srnn<lar<l is unclear, but the fact that the Supreme 
Court, bcf ore summarizing the charge, said the lo,vcr court's instruc
tions had Geen taken literallv f ram Tuey 13(} indicates such a reiteration 
\Vas probably indudcd in the original /llle11 charge. t\lost 1nodern ren
ditions of Alluz fail to reinstrucr the jury on the burden of proof and 
presumption uf innucenct:. Y ct, as one critic pointed out, the rcinstruc
tion on these points is an "integral part of the Allen charge, the leaven 
making it p~1l.1t:1ble." 1

;;
7 1~hus there is some support for the proposition 

that perhaps not even the Allen Court ,vould be satisfied had it kno,vn 
ch:n from a reading of its decision ,vould con1e bnguage for a n1odel 
charg-e . .., 

A further factor to be considered in assessing the preccdential value 
of Allen is that of age. The Allen decision came down 7 6 years ago. 
The Supreme Court itself has recognized that opinions n1ay fade ,vith 
age, with the result that they arc «no longer contro1ling." 138 One 
forn1er Justice indicated that age has taken its final toll on Allen by 
decbring simply: "Allen is dead hnv." 139 1\1:iny con1mentators have 
also m:1de it clear that a ,villingness to rethink, reargue, and reinterpret 
cunsritution1l precedents is a necessary elcn1cnt ~nd a persuasiye strength 
of our constitutional system.140 In the Allen situation this is a function 
that can ,vell be sen·ed by a court other than the Supreme Court in 
its exercise of sound judicial administration. Justice Douglas has empha
sized a court's duty to take that step ,vhen needed: 

A judge looking at a constitutional decision may have compul
sions to revere past history and accept what ,vas once written. 
Bue he remembers above all else that it is the Constitution which 
he swore to support and to defend, not the gloss which hjs prede
cessors may have put on it. So he comes to formulate his own 
views, rejecting some earlier ones as false and embracing others. 

136 164 U.S. 492, 501 (1896). 
137 Pugliano v. United States. 348 F.2d 902,904 (1st Cir. 1965 ). 
138Tigncr v. Texas. 310 U.S. 141,147 (1940). 
139 Clark. Pror.;ress of Project on Eflective Justice-A Report on the Joint Co11n11iNee, 

47 J. ~i\f. Jt:o. Soc\-·. 88. 90 0963). 
Ho See, e.g., Recd, Stare Decisis and Constitutional Law, No. 35 PA. BAR Ass'N. Q. 131, 

134 ( 1938): 
[ J]n our country \\ here the federal constitution is the supreme h:1sic law, 
the Snprcme Court's interpretation of that document had to be and has hcen 
suhj<'ct ro liberal self-correction, qualification, and modification, because 
the Conrt mu<;t test its conclusions by the organic document, rather than 
precedent: because constit111innal doubts must he personal and not those of 
orhers; hcc:rnsc legislation is often pmvcrlcss to overcome questionable con
stit11tion:il clccisions: :ind fi11:1lly because of the extreme difficulty in recti
fying j11clici:1I error by amendment. 
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He cannot do otherwise unless he lets men lona dead and unaware 
b 

of the problems of the age in which he lives <lo his thinking for 
him.tu 

669 

Lower Courts and the Possibility of Overruling A.Hen. There 
are occasions on record \vhen lo,ver courts corrcctl)r discernina that 

' b 
past Supreme Court decisions no longer bespeak the la,v, have ref used 
to follow them in their sound adn1inistration of justice and have been 
upheld by the Supreme Court. A case involving a situation son1e,vhat 
sin1ilar to that of Allen is Barnette v. TVest Virginia Sttrte Board of 
Education.142 There, the trial court, though not L1ced ,vith any subse
quent intervening decisions ,vhich might have indicated a general 
change in the law but rather n1ercl y ,:vith a shift in the tenor and nren1-
bership of the Supreme Coua, ccncludcd that the previous Suprcmt 
Court holding in Minersville School District v. Gobitis,143 that a flag 
salute requirement cannot be regarded as a violation of religious f rccdon1, 
was no longer good law. The court said, " [ \ V] e feel " 'e ,vould be 
recreant to our duty as judges, if through a blind follo\ving of a deci
sion which the Supren1e Court itself has impaired as an authority, \:\!'C 

should deny protection to the rights \vhich are regarded as among 
the most sacred of those protected by constitutional guarantees.,, 144 

The Supreme Court approved the ne,v constitutional interpretation of 
Barnette.145 It noted that in Gobitis, although the Court \\·as squarely 
faced with the issue, the ansvver was assumed, and it failed to articulate 
a constitutional rule on it.146 This is precisely ,vhat happened in Allen; 
the Court decided the issue but offered no rule. Further, nowhere in 
its opinion in Barnette did the Supreme Court criticize the lo,ver court's 
handling of the case. Thus, the conclusion is readily apparent that far 
from precluding constitutional reargument, the concept of stare decisis 
encourages it in an Allen-type situation in view of the changes that have 
taken place in the criminal Ia,v since that case ,vas decided. 

CoNcLusro~ 

The time has come to lay the Allen charge to rest and to adopt the 
milder approach suggested by the A.B.A. to the hung jury problem. 

Ht Douglas, Stare Decisis, 49 CoLu.M. L. REv. "35, 736 (1949). 

14247 F. Supp. 251 (S.D. \V.Va. 1942). afJ'd, 319 U.S. 624 (1943). 

t43 310 U.S. 586 (1940). 

u, Barnette v. West Virginia State Bd. of Educ., 47 F. Supp. 251, 253 (S.D \.\7.\1'a. 

1942). 
145 319 U.S. 624 (1943). 

146 Id. at 635. 
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l ~he A.B.A. Standards establish palatable guidelines for instructions 
\vhich avoid the high risk of coercion inherent in the Allen charge. 
l 'he guiddines arc sufficiently broad and the language of the model 
charge sufficiently neutral to preclude improper judicial invasion of the 
province of the jury and to insure that the defendant ,vill not be de
prived, as a result of undue judicial pressure for a verdict, of the 
benefit of the safeguard to liberty ,vhich a jury that is deadlocked in 
good faith provides. t\loreover, if either the A.B.A. guidelines or the 
suggested instructions \\·ere made mandatory, ,vithout leave to modify, 
in all hung jury situations, appellate courts ,vould no longer be so bur
dened as they have been ,vith Allen-type appeals. 

There is no longer any justification for the courts to sanction the 
use of Allen instructions ,vhen a viable alternati\Te has presented itself 
in the forn1 of the A.B.A. Standards. Although the use of supervisory 
po,ver is one clear means the courts may employ to circumvent the 
precedential value of Allen, they should by no means be hesitant to 
face squarely the constitutional issues presented by that case, and to over
rule :i precedent \vhich is old, \Veak, and unclear. 
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Current News of Your Section 

Orientation 1Vorkshop for Couanittee Chainne11, Vice Chairmen and Key 
Officers: On Saturday and Sunday, September 25-26, 1971, the Chairman con
ducted. an inrcnsfr~ orientation and pl.inning ,vorkshop for the Executive 
Committee,. ~omrn1.ttee. Chairmen and Vice Chairmen. 1~his represented 
the first ~ct1v1ty of its kind, and was scheduled early in the Association year 
to establ1~h goals, programs and priorities for the Section's 16 Con1mittees 
and lay the gro~ndwork for close and continuing communication among all 
Con1m1ttces to insure a close workina relationship bet\vcrn them and the 
S 

• b 
ect1on. 

Section Officers Conference: Your Chairman, Chairman-Elect and Staff Di
rect~r atte?ded a t\~o-day S_ection Officers Conference at ABA Headquar
~ers 1n Cl:1cago ,v~1ch provided an excellent opportunity for exchange of 
ideas and information among the ABA's Sections and Comn1ittces and ABA 
officials. 

Novernber 1971 Council Meeting: On November 12-13, 1971, the Council 
met for an intensive t,vo-days of ·work in San Francisco. Included in the 
heavy agenda ,vas Council consideration of 21 items of legislation concerning 
criminal justice matters pending in Congress, of ·which seven ,vere consid
ered sufficiently tin1cly and of n1ajor importance to ,varrant recommenda
tions to the Board of Governors for establishment of an ABA position there
on. The Council also gave final approval to a set of proposed A1i11i1num 
Standards for Aletropolitan District Attorneys and instructed these be pre
sented for House of Delegates approval to help the National District At
torneys Association in its efforts to ,\·in needed support for this important 
group of the Nation's prosecutors. Several important Committees of the 
Section reported to the Council. This Council meeting also marked the 
formal implementation of action taken by the Section in October 1971 to 
have a regular liaison representative of the Young La,vyers Section designated 
to promote more active involvement of young la,vyers in the Section. In 
an effort to help young lawyers become active participants in the Section, 
the Council also authorized explorations ·with a vie,v to establishing lower 
dues for ne,vly admitted members of the Bar so as to make the transition 
from Law Student Division member to regular member financially easier. 

Midyear Council 1l1eeting: During the ABA Midyear ~1eeting at New Or
leans the Council held another full hvo-day session on February 5-6, 1972. 
Nine reports with recommendations for action-the largest number in the 
history ot the Section-:-\v~re on th~ House of Delegates calendar:_ seven 
involved important Ieg1slat10n; one involved the approval of the .H1m11m1n 
Standards for Metropolitan District Attorne,, s, and the other involved Sec
tion Byla,vs changes. The Council receive? the report of its Nominating 
Committee which presented a slate of nommees for vacancies to be voted 
upon at the next Annual business meeting of the Section. Section progr:lms 



for the August 1972 Annual 1\1eeting in San Francisco \\ ere approved, details 
of ,vhich ,vill be reported in the next issue of the American Crinzinal Law 
Review. Other legislation \\ us involved and additional Committee reports 
were received. 

Spring Council .\Jeetiug: The Council must complete arrangements for a 
Spring meeting tentatively scheduled for April 28-30, 1972, at a place yet 
:o be determined. rl his meeting is ncc:tss.uy in order to consider the two 
1orrhcoming Te11tath1e Drafts of AB,1 Standards for Crin1inal Justice (Re
lating to the ]Jo/ice Function and the Judge's Function), which must he 
finalized for presentation to the House of Delegates in August 1972. 

l1nple111c:ntation of AB.A Standards for Criminal Justice-l-•lationa/ Conference 
of Appellate Judges: From February 11 through February 1-f, 1972, at Loui
siana State University, Bacon Rouge, Louisiana, the Section co-sponsored the 
largest national conference of judges in the Nation's history, attended by 
more than 300 judges, most of whom were from the intermediate and highest 
appellate courts of the 50 States. Other sponsors were the Appellate Judges 
Conference, the Criminal Justice Program of the LSU Law School, and the 
Louisiana Commission on Law Enforcement and Administration of Criminal 
Justice. The 4-day intensive program wa~ devoted exclusively to an in-depth 
consideration of the 15 approved and 2 tentative drafts of the ABA Standards 
for the Administration of Crhninal Justice for 16 of which the Section has 
major implementation responsibility. Keynote speaker was ABA President 
Leon Jaworski. Other top speakers were Justice Tom C. Clark, head of the 
Section's Committee on Implementation, Federal Judge Alfred P. i\1urrah, 
Director of the Federal Judicial Center, Justice Winslow Christian, Execu
tive Head of the Ne\v National Center for State Courts, all of your Section'5 
key officers and many experts from the ranks of prosecutors, defense law
yers, and judges ·who have been on the Section's implementation team. 
This Conference ,vas largely financed by LEAA funds from Louisiana and 
participating States. The Conference was acclaimed as a tremendous success 
and should result in greatly increased Section membership, in addition to 
accelerated progress toward the ultimate objective of nationwide implemen
tation. 

lmplenrentation of ABA Standards For Criminal Justice-Additional De
velop111ents: Justice Tom C. Clark, Chairman of the Section's Imple
rnentacion Committee, has prepared an cxcelJent article summarizing the 
background of the Standards project from its inception, the nationwide im
plementation progress of the Section under his Committee to date, and 
valuable insights into how the Strmdards can pro,·ide solutions for manv of 
the current criminal justice problems. This article, entitled The A111erica11 
Bar Assoc ration Stmzdai'ds for Criminal Justice: Prescription for an Ailing 
Syste-rn, appears in the Notre Dame Lawyer, volume 47, no. 3, fchruarv 
1972. \Vhilc they last, reprints are available upon request of the Section's 
Staff Director. 

~fwo recent developments hold great promise for helping the Bench and 
Bar ascertain on a continuing up-to-date basis when, where and how the 
ll HA St1111dards ~re being cited in judicinl opinions. These are: ( 1) the 
agreement of Shepherd's to include the Standards in its citator service, hope
fully to start soon after the n.vo rcmnining volumes are expected to be 



approved by the House of Delegates in August 1972; and (2) the agrct
ment of West_ P~blishing Con1pany to explore the feasibility of including 
the Standards_ 11: its Key Number System. \Vest has been assisting hereto
£ ore by f urrushing the Section \Vith a monthly list of cases throughout the 
Nation which cite the Standards. 

Anot~er most promising development already under ,vay is the preparation 
of a single volume ,vhkh will include the text of all 17 Standards verbatim, 
together with an abridged commentary, and a much needed index. 

The_ Section continues to work with an increasing number of States in 
helping them launch implementation proarams beginnino- with the essential 
, . 0 0 
mventory or comparative analysis to sho,v the current status of each State's 
compliance \Vith the Standards, and followed thereafter bv educational 
campaigns, including ,vorkshops, seminars and conferences, ·co familiarize 
the Bench and Bar ·with the value of the Sta11d,1rds. 

Section Membership: In December, 1971, the Section's regular membership 
exceeded the 6,000 mark. Its Law Student Division membership almost 
reached 1,700, representing an increase of approximately 600 since Septem
ber, 1971. Your Section invites ne,v members and sincerely believes it offers 
unlimited opportunities for active involvement and participation in its pro
grams and Committees. Applications for membership are included in every 
issue of the American Crirninal Law Review and attractive brochures ex
plaining the Section's scope and jurisdiction, and containing a built-in appli
cation blank are available upon request from ABA Headquaners or the 
Washington, D. C. staff office. 

Committees: The 16 regular Committees of the Section cover the most 
timely and imponant criminal justice areas. They are working Committees 
in every sense of the word and are doing a commendable job. 

National Institutes: In the Fall of 1972, your Section is sponsoring two Na
tional Institutes; one in New York, the other in Los Angeles. Each will 
consjst of a day and a half devoted to an intensive examination of the crimi
nal justice aspects of the drug abuse problem. They are designed as practical 
"bread and butter," as ,vell as highly educational sessions. ~1ore details will 
be provided at a later date. 

Annual A,Jeeting Plans: Your Section has four important programs sched
uled for the August 1972 Annual 1\Ieeting in San Francisco. One of these 
will be co-sponsorship of a joint luncheon with the Section of Judicial Ad
ministration, the Young La\vyers Section, and the La,v Student Division. 
Featured speaker ,vill be The Right Honorable Lord Denning, Master of 
the Rolls, Royal Courts of Justice, London, England. The other three pro
grams will each consist of half-day, general sessions; on~ dev?ted to the 
drug problem; a second dev?ted to tl:e ABA Standards,, ,nth pr_1m:1ry focus 
on those relating to the Police Function and the Judges Function; and the 
third to a timely examination of all aspects of the problems concerning 
speedy trial and congestion in the courts. 

H. LYNN Eo"' ARDS 

Staff Director 





APPLICATION FOR MEMBERSHIP 
IN SECTION OF CRIMINAL LAW 

To enroll in the Section of Criminal Law, mail this 
application to AMERICAN BAR ASSOCIATION, Di
vision of Legal Practice and Education, 1155 East 60th 
Street, Chicago, Illinois 60637. Enclose your check 
for $10.00 ($3.00 for Law Student Division members) 
made payable to the American Bar Association for the 
annual Section Dues. Please indicate the committees 
in which you are interested and your order of prefer
ence. Membership in the American Bar Association 
is a prerequisite to enrollment in any of its Sections. 

Cut on Dotted Line ·------.------------------------------------

COMMITTEES OF THE SECTION 1971-1972 

0 ABUSE OF PROCESS 

0 ALCOHOLISM 

0 AMERICAN CRIMINAL LAW 
REVIEW 

0 CONSTITUTIONAL RIGHTS 

0 CONTINUING LEGAL EDUCATION 

0 CORRECTIONS AND 
REHABILITATION OF OFFENDERS 

0 CRIMINAL LAW PROBLEMS 
IN CIVIL DISORDERS 

0 DEFENSE SERVICES 

0 DRUG ABUSE 

0 IMPLEMENTATION OF 
STANDARDS FOR ADMINISTRA
TION OF CRIMINAL JUSTICE 

0 JUVENILE DELINQUENCY 

0 LAW ENFORCEMENT 

0 LEGAL RESEARCH AND 
CRIMINAL JUSTICE PLANNING 

0 ORGANIZED CRIME 

0 SPECIALIZATION IN THE 
CRIMINAL LAW 

0 TEACHER TRAINING INSTITUTES 

For Membership Please Complete Both Sides 



NAME 

---------
STREET 

CITY STATE ZIP 

Please check applicable square: 

O I am a Law Student Division member. 

O I am a Regular ABA member. 

Mail to: 

AMERICAN BAR ASSOCIATION 
DIVISION OF LEGAL PRACTICE 
AND EDUCATION 
1155 EAST 60th STREET 
CHICAGO, ILLINOIS 60637 

Reminder: Have you checked your committees of interest on reverse side? 

DATE SIGNATURE 



ABA STANDARDS 

for 

THE ADMINISTRATION OF CRIMINAL JUSTICE 

Chief Justice Warren E. Burger characterized the ABA Standards 
Project as ''perhaps the most ambitious single undertaking in the history 
of that great organization." This resulted from a massive undenaking 
of the American Bar Associatio~ conceived in 196 3, begun in 1964, 
and still going on. The objective was to make a searching analysis of 
the entire spectrum of criminal justice, and to formulate Standards for 
strengthening and improving its administration. 

When completed, the Standards will extend from the police function, 
through arrest, pretrial, trial, sentencing, appeal, and post-conviction 
stages. They come to grips with the "gut" issues at the root of so many 
crucial problems plaguing society today-the weaknesses, ills, obsoles
cences, and incongruities which beset our criminal justice system. 

To date, 15 Standards have been finally approved; 2 are being for
mulated. In sum, 17 sets of Standards are contemplated. 

The ABA has entrusted to the Section of Criminal Law responsibility 
for coordinating the nationwide implementation of 16 of the 17 Stan
dards. The exception is the Standard relating to Fair Trial and Free 
Press which, because of its special nature, is being implemented by the 
Legal Advisory Committee on Fair Trial and Free Press, under the ABA 
Standing Committee on Public Relations. 

THE ABA STANDARDS ARE PRINTED IN INDIVIDUAL 
VOLUl\tlES. THEY MAY BE ORDERED FRO1'.1 THE Ai\1ERI
CAN BAR ASSOCIATION CIRCULATION DEPARTi\1ENT, 
AMERICAN BAR CENTER, 1155 EAST 60TH STREET, CHI
CAGO, ILLINOIS 60637, telephone (312) 493-0533. Cost is $2.00 
per volume, or $1.00 in lots of 10 or more ( whether in the same or 
assorted titles). For your convenience an order form is provided on 
the reverse side. 

Cut on Dotted Line ·----------------------------------------
ORDER BLANK 

Please send me the following Standards in the quantities indicated: 

APPROVED DRAFTS 

--Post-Conviction Remedies 
--Discovery and Procedure Before 

__ Providing Defense Services 
__ Pretrial Release 
__ Pleas of Guilty Trial 

__ Criminal Appeals 

--Probation 

--Electronic Surveillance 

__ Joinder and Severance 
__ Speedy Trial 
__ Trial hy Jury 

--The Prosecution Function and __ Sentencing Alternatives and 
Procedures the Defense Function 

__ Appellate Review of Sentences 
[Please Complete Both Sides] 



(t\'1AIL ORDER TO CIRCULATION 0EPART1\1ENT, AMERICAN BAR 

Assoc1ATION, 115 5 EAST 60TH STREET, CHICAGO, ILLINOIS 6063 7) 

I enclose D check D money order. 

Narne 

Address 

Zip 



LAW STUDENT MEMBERSHIP IN THE 

SECTION OF CRIMINAL LAW 

! he Crim0al Law Section's rapidly gro\ving la\v student n1embcr
sh1p (exceeding 1000 and outnumbering all other ABA Sections) is 
proof that "criminal justice is every hnvyer's concern." \:Ve ,vcre first 
to name a Law Student Division me1nber as liaison to the governing 
council. Our bylaws now give him a vote, and guarantee student rnem
bership on every comnlittee. Students are encouraged to ,vrite for the 
Section's publications, and many receive experience and financial help 
by working part-time on major Section projects. 

Law students have expressed interest in the ABA Standards for the 
Administration of Criminal Justice. Of the 15 volun1es approved to 
date, our Section is responsible for nation,vide in1plementation of all 
except the one relating to "Fair Trial and Free Press." These Stand
ards sell for $2 individually ( $1 in lots of 10 or niore ,vhether same or 
assorted titles) at ABA Headquarters, and $2.50 at some hnv school 
bookstores. Their commentaries equal the latest texts on the criminal 
justice process from arrest through post-conviction appeal. 

To encourage membership and help you obtain the Standards, w e 
make these offers: ( 1) Ne\v members can get all 14 volumes for $7 
plus their $3 annual dues, a total of $10; or (2) current n1en1bers can 
get all 14 volumes for $7, plus their rene,val dues of $3, a total of $10. 
Of course, if you do not want or need the Standards, the Section still 
welcomes your membership for the modest $3 annual dues. 

Please use the convenient form belc,v and n1ail to: 

ABA DIVISION OF LEGAL PRACTICE AND EDUCATION 

1155 East 60th Street 
Chicago, Illinois 60637 

Cut on Dotted Line ·----------~~----~----------~---------
Enclosed is $. _______ __, for the following: 

Please mark 
appl icable 
square 

□ Enrollment as a new Law Student Division member of the Section of Criminal 
Law and a set of ABA Standards for Criminal Justice ($10). 

□ Renewal of Law Student Division membership in the Section of Criminal Law and 
a set of ABA Standards for Criminal Justice ($10). 

□ Enrollment for one year as a new Law Student Division member of the Section 
of Criminal Law ($3). 

□ Renewal for one year of my Law Student Division membership in the Section of 
Criminal Law ($3). 

[Please Complete Both Sides] 



My moiling address is: 

NAME 

STREET 

CITY STATE ZIP 



SECTIONS AND SECTION COMMITTEES-Continued 
(Continued frrnn I'Mide Fro-nt COt.'er) 

CoMM1TI'EES OF THE SECTION 

Abuse of Process: John J. Flynn, Chairman, 721 Arizona Title Bldg., 111 West Monroe St., Phoenix, 
Ariz. 86003; Alan Y. Cole, Vice•Chairman, 1no K St .• N.W. Wa!>hiugton, D. C. 20006 

Alcoh~lism, Ru~us King, Chairman, 827 Woodward Bldg., Washington, D. C. 20005: Samuel .M. 
Kirbens, V,ce•Cha.frmatt, Denver County Court, 1100 Bannock St., Denver, Colo. 80204 

American Criminal Law Review: Samuel Dash, Chairman, Georgetown University Law Center, 600 
New Jersey Ave., N.W., Washington, D. C. 20001; Harold E. Parker, Vice-Chairman, 8405 
Stockdale Dr., Alexandria, Va. 22308 

Constitut~onal R~hts: Jack G. Day, Chainnan, Court ot Appeals, Lakeside Courthouse, Cleveland, 
Ohio 44113: Daniel A. Reineck, Vice-Chairman, 1229 19th St., N.W., Washington. D. C. 2ooa6 

Continuing Legal Education: B. Jamei; George, Jr., Chairman, Wayne State University Lsw School, 
Detroit. Mich. 48202; Paul A. Nejelski, Vice-Chairman, New York University Lnw Schuol, New 
York, N. Y. 10012 

Corrections and Rehabilitation of Offenders: Herbert S. Miller, Chairmcm, Institute of Criminal 
Law & Procedure, Georgetown University Law Center, 600 New Jersey Ave., N.W., Washing
ton, D. C. 20001: Robert J. Kutak, Vice-Chairman, 1700 Woodmt!n Tower, Omaha, Neb. 68102 

Criminal Law Problems in Civil Disorders: Kenneth A. Pye, Chairman, Chancellor, Duke University, 
Durham, N. C. 22706; Lee J. O'Bl'ien, Vic~Cha.irman, Dean, Loyola Law School, 1440 West 
Nint.h St., Loa Angeles, Calif. 90015 

Defense Services: Charles L. Decker, Chairman, 4200 Cathedral Ave., Washin~ton, D. C. 20016; 
Edgar A. Rimbold, Vice-Ch.airman, 8 Beacon St., Boston, Mass. 02108 

Drug Abllse: William A. Grimes, Chairman, Supreme Court, 60 Portland Ave., Dover, N. H. 08821: 
Patricia M. Wald, Vice•Chairma.n, Center for Law & Social Policy, 1600 20th St., N.W., Wnsb• 
ington, D. C. 20009 

Juvenile Delinquency: Monroe J. Paxman, Chairman, National Council of Juvenile Court Judges, 
University of Nevada, Reno, Nev. 89507; l'ioe-Chairmo,s,-Vacant 

Law Enforcement: Carol S. Vance, Chairman, Harris County Court House, 801 San Jacinto St., 
Houston, Tex. 77002; Everett Burton, Vice-Ch.airman, Prosecuting Attorney, Scioto Count,y 
Court House, Portsmouth. Ohio 46662 

Lea-al Research and Criminal Justice Planning: Paul A. Nejelski, Chairman, New York University 
Law School, New York, N. Y. 10012; Burton C. Agat.a, Vice-Chairman, Hofstra. Uni\'ersity 
School of Law, Hempstesd, N. Y. 11550; Sheldon Krantz, Vice-Chairman, Boston Unive:rsit,y 
Law School, 141 Bay Rd., Boston, Mass. 02215 

Organized Crime: Charles H. Rogovin, Chairman, 1016 Eighteenth St., N.W., Washington, D. C. 
20036: Stephen H. Sachs, Vice•Chairman, 1605 Mercantile Bank and Trust Bld~ .• 2 Hopkins 
Plaza, Baltimore, Md. 21201 

Specialization in the Criminal Law: Robert M. Draper, Chairman, 218 E. State St., Columbus, Ohio 
43215; Michael D. Kimerer, Vice-Chairman, 721 Arizona Title Bldg., Phoenix, Ariz. 85003 

Teacher Training Institutes: Ephraim R. Gomberg, Chairman, 12 South 12th St., Philladelphia, Pa. 
19107; William M. Gibson, Vice-Chairman, 8 Algonquin Rd., Canton, Mass. 02021 

Committee to Implement Standards for the Administration of Criminal ,Justice: Tom C. Clark, 
Chairman, Supreme Court of the United States, Washington, D. C. 20643; William H. Erickson, 
Deputy Chairman, 303 State Capitol Bldg., Denver, Colo. 80203; Robert M. Ervin, Deputy 
Chairman, P. 0. Box 1170, Tallahassee, Fla. 32302 
Vice-Ch.airmen: Marshall R. Cassedy, The Florida Bar Center, Tallahassee, Fla. 32304; Lau• 

ranee M. Hyde, Jr., University of Nevada, P. O. Box 9038, Reno, Nev. 89507; Laurance M. 
Hyde, Sr., Supreme Court Bldg., Jefferson City, Mo. 65101; Keith Mossman, 122 E. 4th St., 
Vinton, Iowa 62349: Louis B. Nichols, Rt. l, P. O. Box 419, Le<?sburg, Va. 22075: William 
D. West, III, 2424 First National Bank Bldg., Dallas, Tex. 75202 

Special Advisors: Warren E. Burger, U. S. Supreme Court, Washington, D. C. 20543: William 
J. Jameson. P. O. Box 2116, Billings, Mont. 59103; J. Edward Lumbard, U. S. Circuit Court 
of Appeals for the Second Circuit, Foley Sq., New York, N. Y. 10007 

Ad11"Q1ll Committee: Charles A. Bellows, 10 S. LaSalle St., Chicago, Ill. 60608: William T. 
Gossett, 27th Floor, Penobscot Bldg., Detroit, Mich. 48226; Richard A. Green, 1620 H St., 
N.W., Washington, D. C. 20005; Leon Jaworski, Bank of the Southwest Bldg., Houston, 
Tex. 77002; Bernard G. Segal. 1719 Packard Bldg., Philadelphia, Pa. 19102; Edward L. 
Wright, 2200 Worthen Bank Bldg., Little Rock, Adz. 72201 

CJu1irmen and Vice•Chairmen of State Pilot Programs to Implement Stan.dards f<W the Admi1'
istration of Criminal Justice: Arizona: J obn J. Flynn, Chairman, 721 Arizona Title 
Bldg., 111 W. Monroe St., Phoenix, Ariz. 86003. Arkansas: Edwin R. Bethune, Ch.airman, 
P. O. Box 86, Searcy, Ark. 72134. California: Joseph A. Ball, Chairman, 120 Linden Ave., 
Long Beach, Calif. 90802; Alvin H. Goldstein, Vice-Chairman for Northern Calif<Wnia, 351 
California St., San Francisco, Calif. 94104; Lynn D. Comvton, l'ice Cha.irman f<W Scnttke,-,. 
Ca.l.ifornia, Court of Appeals, 217 W. First St., Los Angeles, Calif. 90012. Colorado: Marvin 
W. Foote, Chairman, District Court, Courthouse, Littleton, Colo. 80120. Florida: Albert J. 
Datz, Chairman, 231 E. Forsyth St., JackS-On\'ille, Fla. 32202; George R. Georgieff, Vice-
Chairman, State Capitol Bldg., Tallahassee, Fla. 82802. Kansas: Paul E. Wilson, Ch.airmaff., 
Univ. of Kansas School of Law, Lawrence, Kans. 66045. New Mexico: Lewis R. Sutin, 
Cha.irnian, Court of Appeals, P. O. Box 2008, Santa Fe, N. Mex. 87501. Oklahoma: Leslie 
L. Connor, Chairman, 630-636 Hightower Bldg., Oklahoma City, Okl~. _73102. Texas: Joyce 
Cox Chairman, 21st Floor, 2 Shell Plaza, Houston, Tex. 77002: Wllham B. We.st III. Co
Chairman 2424 First National Bank Bldg., Dallas, Tex. 75202. Utah: Sumner J. Hatch. 
Chairman: 707 Boston Bldg., Salt Lake City, Utah 84100. Virginia: Daniel J. Meador. 
Chairman, University of Virginia Law School, Charlottesville, Va. 22901. Wyoming: Job.Ji 
P. Ilsley, 935 Pioneer Rd., Sheridan, Wyo, 82801 
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