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Introduction 

 This is the story of how clinical law teachers developed and implemented 

strategies to protect clinical legal education and help it grow.  The story began with a 

hidden agenda at a conference in Key Biscayne, Florida, in October, 1979. 

 The Key Biscayne meeting would be the final conference sponsored by the 

Council on Legal Education for Professional Responsibility (CLEPR).  Unbeknownst to 

most people at the meeting, CLEPR President William (Bill) Pincus’ primary purpose for 

holding the conference was to incite clinical teachers and send them off to influence the 

future of clinical legal education. 

 According to Peter Smith (Maryland), Smith had “telephone conversations with 

Bill Pincus in the weeks prior to the Key Biscayne conference in which he encouraged 

the idea of an ad hoc clinicians’ meeting to plot strategy in light of the coming demise of 

CLEPR.  It was Bill who suggested that I call [NYU Dean] Norm Redlich, disclose the 

‘plot,’ and ask Norm if he would be willing to ‘spontaneously’ invite clinical teachers to 

get together following the conclusion of the afternoon seminars.”1  Instead of waiting to 

initiate a “spontaneous” meeting during the conference, Redlich mailed a letter dated 

October 15th to the clinical teachers who were invited to the conference asking them to 

attend a meeting at 6 p.m. on Friday “to discuss matters which I believe are of particular 

importance for the future of clinical legal education.”2  

   CLEPR was created in the Spring of 1968 with funding from the Ford Foundation.  

From 1969-1979, CLEPR awarded $10 million dollars to support and expand clinical 

legal education.  To CLEPR, “clinical legal education” meant courses in which students 

represented actual clients under the supervision of law school faculty.  CLEPR had 

tremendous success in convincing schools to begin offering clinical courses.  However, 

CLEPR grants were typically for only three years, and CLEPR would cease to exist at 

the end of 1980. 

 The existence of clinical legal education in the curriculum of a law school 

depended on the support (or tolerance) of the dean and the nonclinical members of the 

faculty who controlled what courses were offered in the curriculum.  Law schools were 

not required to offer clinical courses by the accreditation standards for law schools. 

 

                                                 
1 Email from Peter Smith to Roy Stuckey (South Carolina), October 10, 2005 (on file with the Clinical 

Archive).  For the purposes of this article, “on file with the Clinical Archive” means on file with the 

National Archive of Clinical Legal Education (Clinical Archive).  The Clinical Archive was created by 

Sandy Ogilvy (Catholic), and it was moved from Catholic upon Ogilvy’s retirement in December, 2019, to 

the Special Collections section of the Georgetown Law Library.  The Archive can be accessed at 

https://wwww.law.edu/nacle. 

2 Letter from Norman Redlich to Roy Stuckey, October 15, 1979 (on file with the Clinical Archive). 
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 Although some clinical teachers were tenured or on the tenure track, most clinical 

teachers had no job security.  Elliott Milstein (American) described the realities for 

many clinical teachers in the late 1970’s.  “[T]he people who were clinical teachers 

often didn’t have any job security.  And when the money ran out they were killed off – 

or for whatever political conditions made it possible in law schools, they were killed off.  

There was a new dean in the school, they were killed off.”3 

 

 A 1977 report by CLEPR determined that “the status of staff attorneys teaching in 

the clinical programs has created serious problems.  These persons are integral parts 

of any clinical teaching process, but the importance of their positions have [sic] never 

been recognized.  In fact, their status continues to grow worse every year.  These 

people generally are not eligible for tenure and receive salaries substantially less than 

those offered faculty – clinical or classroom.“4   

 The CLEPR report pointed out that there was virtually no involvement of law 

school faculty in many clinical programs.  They were “run entirely by staff attorneys 

who have no faculty rank.  Implicit in this arrangement has to be a statement that the 

clinical program is not worthy of faculty time and concern and, ultimately, has relatively 

little educational value.”5 

 “The product of these situations is the dearth of highly qualified staff attorneys 

who see clinical education as a long-term employment opportunity.  This is not only 

due to the relatively low pay scale, but more importantly, it is the outgrowth of their 

perceptions of the low status accorded them by others on the teaching faculty.”6 

 The quality of clinical legal education courses was mixed during the 1970s.  

Students were practicing law under the supervision of mostly young lawyers/members 

of the clinical faculty who had no experience with this new form of legal education.  

There was no clear understanding of the educational goals of clinical legal education, 

nor of the methodologies that would best achieve those goals. 

 Some clinical teachers began working together to improve the quality of clinical 

legal education in 1976.  David Barnhizer (Cleveland State) was the Chair-elect of the 

Section on Clinical Legal Education of the Association of American Law Schools (AALS 

Clinical Section).  He would serve as Chair of the Section for three terms, 1977-1980, 

                                                 
3 Interview by Charles Hall with Elliott Milstein, Washington, D.C. (February 23, 2002), at 38, 
https://www.law.edu/nacle/nacle-transcripts.html (Milstein interview). 
4 Jerrold L. Becker, CLEPR REPORT ON THE GENERAL CIRCUMSTANCES OF CLINICIANS IN AMERICAN LAW 

SCHOOLS, March 1, 1977, at 2 (on file with the Clinical Archive). 
5 Id. at 2-3. 
6 Id. at 3. 

https://www.law.edu/nacle/nacle-transcripts.html
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and he would be the first Chair to develop an agenda for improving the quality of clinical 

legal education.  

 According to Barnhizer, “halfway through my ‘vice’ year . . . I started talking to 

people and by the time Houston [the site of the AALS Annual Meeting during which 

Barnhizer would become Chair] came around we had a pretty clear agenda around 

which people started organizing.”7   

 “Before there was Key Biscayne there was already a group with a floating 

composition that had accomplished quite a bit working through CLEPR and the AALS 

Clinical Section.  I am not going to recapture it all at this moment, and there was 

significant overlap between the members of the KBG [Key Biscayne Group] and that 

other group which might be thought of as the Clinical Section coordinating committee.”  

“We spent a great deal of time in telephone contact with each other centered around an 

AALS strategy to achieve greater legitimacy and credibility.”8 

 The coordinating committee authorized Barnhizer to try to get funding from 

CLEPR to sponsor conferences for clinical teachers and to develop guidelines for   

clinical legal education.  Barnhizer met with Millard Ruud, Executive Director of the 

Association of American Law Schools (AALS), probably in February, 1977.  “He treated 

me to lunch at the Cosmo Club and we hit it off quite well.  Millard proved surprisingly 

willing to support the ideas.”9  Ruud agreed to support the AALS’ participation in a 

guidelines study to be jointly conducted with the ABA Section of Legal Education and 

Admissions to the Bar (ABA Section) if they could get the project funded. 

 In March or April, 1977, Barnhizer and Ruud “went up to NY and sat down with 

Bill Pincus, and we negotiated for the ABA [Guidelines] study.”10 

 He called [former NYU Dean] Bob McKay as I sat there, and Bill 

convinced Bob to chair the study.  Bob said he would do it if [NYU 

Assistant Dean and Clinical Associate Professor] Steve Leleiko would be 

                                                 
7 Email from David Barnhizer to Elliott Milstein, March 24, 2005 (Barnhizer email 1) (on file with the 
Clinical Archive). 
8 Id.  Barnhizer named the following people who were part of the informal coordinating committee:  Joe 
Harbaugh (Temple), Gary Palm (Chicago), Dean Rivkin (Tennessee), Elliott Milstein (American), Bill 
Greenhalgh (Georgetown), Bob Condlin (Maryland), David Binder (UCLA), Steve Leleiko (NYU), Bea 
Moulton (Hastings), Judy Potter (Maine), Peter Smith (Maryland), Mike Norwood (New Mexico), Bob 
Oliphant (William Mitchell), “and a number of others.”  In a subsequent email on the same day (Barnhizer 
email 2), Barnhizer also named Jim Stark (American, later Connecticut), Lou Parley (Connecticut), and 
Mark Spiegel (Boston College) as part of the non-group group.  Barnhizer and the first four people on the 
list, Harbaugh, Palm, Rivkin, and Milstein, would become members of the Gang of Eight as discussed 
later. 
9 “Clinical History and Timeline as faintly remembered by David Barnhizer,” draft 11/11/05 (Barnhizer 
Timeline) (on file with the Clinical Archive). 
10 Id. 
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study director, and it was agreed that I would be Special Consultant.  We 

also agreed on creating the clinical conferences, and I had already talked 

to Millard Ruud . . . .  Millard was actually very helpful to us and willing to 

take risks in supporting clinical education.  He agreed [for the AALS] to 

take the CLEPR money to fund the conferences, and at that time since 

many clinical teachers weren’t given travel funds we put in full expense 

reimbursement for at least the first two years and maybe three years in 

order to develop some momentum and continuity as well as a critical 

mass.  I came out of the meeting with a promise from Bill of something 

like $150,000 combined for the Guidelines and Conferences projects.  

That was substantial money in 1976 [sic].11 

 “We started the Guidelines Project and convened a planning committee for the 

proposed 1977 AALS Clinical Conference to be held in October 1977.”12  In 1978, 

“Steve Leleiko and I continued working on the Guidelines Project, including meeting 

with clinicians around the U.S. and holding quarterly meetings of the Steering 

Committee.”13 

 The efforts of Barnhizer and his coordinating committee were aimed at improving 

the quality of clinical legal education through education, training, and uniform guidelines.  

They were not seeking to acquire political power or to infiltrate the governing bodies of 

the organizations that set policies for legal education in the United States. 

 Before 1979, clinical teachers were not involved in making or even influencing 
decisions about national policies or regulations that affected them.  No clinical teacher 
served on the Cramton Task Force14 or the Foulis Committee15, both of which studied 
and made recommendations for improving legal education.  There was no clinician on 
the Council of the ABA Section of Legal Education and Admissions to the Bar (ABA 
Section) or any committee of the ABA Section.  Nor had a clinical teacher served on 
the Executive Committee of the AALS or virtually any AALS committee.  The ABA 

                                                 
11 Barnhizer email, 2 supra note 8. 
12 Barnhizer timeline, supra note 9.  The first AALS National Clinical Teacher’s Conference was held at 
Cleveland State School of Law in October, 1977; the second at Georgetown School of Law in August, 
1978; and the third in Snowmass, Colorado, in June, 1979.  Subsequent conferences have been funded 
by the AALS. 
13 Id.  Three members of the Guidelines Committee were appointed by the ABA Section and three by 
the AALS, in addition to McKay who was selected by Pincus.  NEWSLETTER, Vol. X, no. 1, (CLEPR, New 
York) September, 1977, at 2 (on file with the Clinical Archive).  The members of the Guidelines 
Committee in addition to McKay were William Boyd, President of the University of Iowa; Dean David 
McCarthy (Georgetown); Henry McGee, Jr. (UCLA); Norman Penny (Cornell); Thomas Stoel, Jr., Esq., 
Natural Resources Defense Council, and Dean Gordon Schaber (McGeorge). 
14 Section of Legal Educ. and Admissions to the Bar, Am. Bar Ass’n, REPORT OF THE TASK FORCE ON 

LAWYER COMPETENCY:  THE ROLE OF THE LAW SCHOOLS (1979). 
15 Special Comm. For a Study of Legal Educ., Am. Bar Ass’n, LAW SCHOOLS AND PROFESSIONAL 

EDUCATION (1980). 
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Section=s Clinical Committee was inactive.  The AALS did not have a clinical 
committee.  No clinicians were serving on the ABA Section’s site inspection teams for 
accreditation reviews. 
 
 Clinical teachers relied on CLEPR and Bill Pincus to promote and protect their 

interests with the ABA, the AALS, and other organizations that could affect clinical 

education.  Pincus was well-spoken and persuasive.  He published articles in favor of 

clinical legal education, and he encouraged other people to do likewise.  He had 

money to hand out.  He had clout.  There was no other organization that could speak 

for clinical teachers.  CLEPR was going out of existence at the end of 1980. 

 The survival of clinical legal education was far from assured in 1979.  Almost all 

clinical programs were less than ten years old.  Permanent funding was elusive.  

Clinical teachers had no control over the ultimate fate of clinical legal education.  

Pincus understood that if clinical education was to survive and prosper and if clinical 

teachers were to be valued, clinical teachers needed to find ways to help themselves.  

Pincus devised a plan to incite clinical teachers to take action.  He would implement his 

plan in Key Biscayne. 

1979:  The Key Biscayne Conference; the New York Meetings 

 CLEPR’s final conference, APerspectives on American Legal Education@ was 

held at the Sonesta Beach Hotel in Key Biscayne, Florida, on October 24-27, 1979.  It 

brought together 150 legal educators, practicing lawyers, and judges from the United 

States, Canada, England, and Australia.16 

 Prior to the conference, Pincus distributed a memorandum in which he made 
comments and suggestions about each of the four panel discussions that would take 
place during the conference.17  Pincus’ memo was without doubt intended to stir up 
the participants. 
 
 1.  Pincus accused law schools of being Harvard and Yale wannabes, and he 
suggested that law schools and higher education should “look beyond the identification 
and placement of the top group to the needs and careers of the rest, who are more apt 
to live and work more intimately with the bulk of the population.”18 
                                                 
16 A list of the participants is on file with the Clinical Archive.  A number of the attendees would play 
important roles in determining whether clinical legal education would survive and prosper:  James P. 
White, ABA Consultant on Legal Education; Millard Ruud, AALS Executive Director; Bob McKay (NYU), 
and Max Kempner, Esq., N.Y., members of CLEPR’s Board of Directors; Larry Newman, Esq., N.Y., Chair 
of the Council of the ABA Section; The Honorable Rosalie Wahl, Supreme Court of Minnesota; Dean 
Gordon Schaber; Dean Norman Redlich; and Dr. Donald Bigelow, Office of Education, U.S. Dept. of 
Health, Education, and Welfare. 
17 Memorandum from William Pincus to Participants, CLEPR National Conference on “Perspectives on 
American Legal Education,” June 1, 1979 (Pincus memo to participants) (on file with the Clinical Archive). 
18 Id. at 3. 
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 2.  Pincus chided law schools for making their homes in universities and for 
creating a separate profession within the legal profession, law teachers.  He suggested 
that law schools would be better off if they identified themselves more with the delivery 
of legal services, with the practice of law, and with practitioners.  He encouraged law 
schools to hire lawyers who are not refugees from practice who want to teach practice 
to students and to give them job security and salaries equal to, if not higher than, the 
academic faculty. 
 
 3.  Pincus challenged the position of law schools that only law teachers know 
what needs to be taught and how to teach it. 
 
 4.  Pincus proposed that the profession should reorganize the seven years of 
higher education devoted to preparation for admission to the bar, specifically the final 
two years of law school.  He, of course, advocated for more education in practice 
settings.  “It is not skills training alone which is the clinic’s purpose, important as skills 
are.  More important is the fact that the clinic is there to give the student responsibility 
like that in the outside world, and to see how the student takes such responsibility.”19 
 
 The clinical teachers who attended the conference quickly became aware that 

the practitioners and judges in attendance were generally ignorant about clinical legal 

education and that the nonclinical teachers who were present were hostile toward it, or 

at best unsupportive.  Speaker after speaker got up and said horrifying things about 

the future of clinical education and the future of legal education in general.  

 

 [T]he podium was given only to the enemies of clinical education.  

There were bar leaders, judges and the like who were advocating for 

reform of legal education. . . .  And there were different schemes for 

practical required courses that were idiosyncratic that came from a bunch 

of different ones of them, none of them really understanding legal 

education.  There were the traditional law professors who said, ‘No, the 

only thing that’s important is theory.  And theory can only be taught using 

the Socratic method.’  Remember, this is again before critical legal 

studies, before jurisprudence . . . and its progeny was part of the 

curriculum.  . . .  And then there were the third – the third branch was the 

scholarship and that scholarship’s the most important, and clinical 

teachers don’t write scholarship.  And then, the fourth was . . . the cost of 

legal education.  So there were all these obstacles on the podium.20 

 

                                                 
19 Id. at 7. 
20 Milstein interview, supra note 3.. 
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 After each panel spoke from the podium, there were breakout group discussions 

about each topic.  David Barnhizer summarized these discussions as follows:  “There 

were some fascinating and intense interactions between clinical faculty and others, 

including then AALS President John Cribbet who was clearly not a fan of clinical 

education.”21 

 

 Key Biscayne was not a conference designed to produce answers.  There were 

no votes taken; no consensus reached.  It was designed to scare clinical teachers and 

to jolt them into action. 

 
The final jolt came on Friday evening when twenty-one clinical teachers attended 

the meeting that Redlich had called for 6:00 p.m.22  Some other people were there at 
the beginning of the meeting, but they were soon asked to leave. 

 
 I do not know how many people were aware of the purpose of the meeting before 
it began, but the purpose was to reveal apparent treachery by the AALS and to incite 
clinical teachers to begin working to protect the future of clinical legal education. 
 
 The treachery involved the allocation of federal funding for clinical legal 
education.  The Law School Clinical Experience Act was in Title IX of the Higher 
Education Act of 1965 (Title IX).  Under Title IX, $1 million had been given to law 
school clinical programs for the first time for fiscal year 1978-79.23  Just before the 
Key Biscayne Conference grants totaling $2 million had been awarded to fifty-six law 
schools, and the U.S. Department of Health, Education, and Welfare (HEW) had 

                                                 
21 Barnhizer timeline, supra note 9.. 
22 David Barnhizer (Cleveland State), Frank Bloch (Vanderbilt), William Bluth (Capital), Dennis Curtis 
(Yale), John Elson (Northwestern), Joseph Harbaugh (Temple), Rodney Jones (Southwestern), Gary 
Laser (Chicago-Kent), Bill McPherson (New Mexico), Elliott Milstein (American), John Nelson (Loyola, 
New Orleans), Bob Oliphant (William Mitchell), Gary Palm (Chicago), Robert Peckham (Georgia), Steve 
Pepe (Michigan), Dean Rivkin (Tennessee), Don Rowland (Washburn), Peter Smith (Maryland), Robert 
Smith (Boston College), Mark Spiegel (Pennsylvania), and Roy Stuckey (South Carolina). 
23 David Barnhizer recounted in 2005 how federal funding for clinical legal education was achieved.  

“The Title IX funding had been proposed for some time and a number of us including I think probably 
Judy Potter, Joe [Harbaugh], and myself and whomever was meeting at that moment at the AALS offices 
to plan out one of the clinical conferences were told by [Bill] Greenhalgh that John Kramer was the key 
person who was supposed to be working on that proposal but that it seemed to be dead in the water 
because no one was really pushing it.  We decided to go to Georgetown [School of Law] to talk with 
John and at the end of the meeting he was energized to the extent that he did yeoman/person work and 
convinced [Congressman Neal] Smith to push it in the budget I think with an initial appropriation of $4 
million.” Barnhizer email 2, supra note 8.  In Barnhizer timeline, supra note 9, Barnhizer wrote:  “He 
[John Kramer] got energized through this process and laid out how he could make it happen.  He worked 
through Iowa Congressman Neal Smith and his key aide Dan Power [who would become the Director of 
the clinical program at Iowa] and before we knew it Smith had pushed through $4 million in funding for 
clinical legal education.” 
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requested $4 million for 1980-81.24 
 

During 1979, the AALS Executive Committee directed its lobbyist, Georgetown 
Law Professor John Kramer, to persuade Congress to amend Title IX to allow grants to 
be given for empirical research and simulation courses.25  The Executive Committee 
neither notified nor sought input from its Section on Clinical Legal Education.  Kramer 
accomplished his assignment before any clinical teachers were aware of it. 

 
Specifically, the amended legislation said that HEW could give grants to 

accredited law schools that would pay up to 90% of the costs of clinical programs that 
provided “clinical experience to students which includes any form of law student work 
involving performance in the role of a lawyer exercising legal skills and roles such as 
those of an advocate, counselor, negotiator, investigator, and ethical practitioner, 
whether by way of the provisions or representation of or services to an identifiable client 
in actual cases or situations . . . or by way of simulation of such provisions through 
appropriate exercises.”26  The legislation went on to describe the types of legal work 
that could be performed.  “The cases and situations handled in actuality or by 
simulation may encompass any one or more of the following: . . . empirical research or 
policy or legal analysis.”27 

 
 Elliott Milstein later described Pincus’s tactics as follows:  “And Pincus said, 
‘See?!  You see what they are trying to do?!  They are trying to steal your money.  
They want to give this money for trial practice programs.  They want to give the money 
for legal writing programs.  They don’t want the money to go to you guys.  And if you 
don’t get organized, you’re dead.’”28  Pincus’ gambit had the desired effect. 
 
 The clinical teachers at Key Biscayne were angry at the AALS and at John 
Kramer, a friend whom they thought had betrayed them.  There was shouting.  Fists 
were pounded on the table.  Along with anger, however, there was also frustration and 
hopelessness.  The clinicians had no power, and they knew it.  Without CLEPR, they 
had no one with any clout to advocate for their interests. 

 
After blowing off a good bit of steam, the group decided to keep in touch after the 

conference and to work together to influence decisions about the future of clinical legal 
education.  This group became known as the Key Biscayne Group (KBG) (membership 
was later expanded to include any clinical teacher who wanted to be involved).  A 

                                                 
24 Memorandum from David Barnhizer, Chair, AALS Section on Clinical Education, to Clinical Law 
Teachers, November 20, 1979, at 1-2 (on file with the Clinical Archive) and a separate untitled report 
(also on file). 
25 H.R. 5192. “Education Amendments of 1980,” September 6, 1979. 
26 Id. at Part G, Sec. 991(a) (emphasis added) 
27 Id. at Part G, Sec. 991(a)(3) (emphasis added). 
28 Milstein interview, supra note 3 at 35.   
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coordinating group was created to develop strategies and coordinate implementation.29  
This group became known as the Gang of Eight (Go8). 
 

The coordinating group had an early breakfast meeting on Saturday, October 
27th and tentatively agreed to meet in November if funds could be located to support the 
meeting (most clinical teachers were poorly paid and lacked travel support in those 
days).  Bill Pincus readily agreed on Saturday morning to make $5,000 available to pay 
travel expenses for the Gang of Eight to meet to discuss Title IX issues and organizing 
to support clinical education.  However, the CLEPR Board denied Pincus’ request to 
make the appropriation during its meeting on Saturday afternoon at Key Biscayne.30 
 

After leaving Key Biscayne, Peter Smith contacted Larry Newman, Esq., Chair of 
the ABA Section.  Newman was supportive and proposed that he call a meeting of key 
members of the ABA Section=s Council to which he would invite the Gang of Eight to 
discuss issues affecting the future of clinical education.  The Section would pay 
expenses.  The meeting was set for Sunday morning, November 18, 1979, in New 
York.31 

  
Some members of the Gang of Eight were concerned that it was premature to 

meet with Section representatives without a clear set of goals and that the meeting had 
not been approved by the Key Biscayne Group.  There was no email nor even fax 
machines in those days, so a vote was taken by Peter Smith making phone calls to 
each of the other Go8 members.  Most of the group voted to go ahead with the 
meeting.  Milstein voted against it.  Jones could not be reached.32 
 

The group decided to meet by themselves on Saturday afternoon, November 17th 
and again on Sunday afternoon after meeting with the ABA Section’s representatives.  
They also agreed not to make any commitments or decisions without approval of the 
Key Biscayne Group.33 

 
 Some members of the Go8 went to New York with trepidation.  They were 
concerned about being perceived as troublemakers and possibly jeopardizing their 
careers.  Palm and Stuckey were especially at risk because they were not tenured or 
tenure-eligible. 
 

 [A]t that time, we were really afraid.  At least I was afraid of being 

                                                 
29 David Barnhizer (Cleveland State), Joe Harbaugh (Temple), Rod Jones (Southwestern, L.A.), Elliott 
Milstein (American), Gary Palm (Chicago), Dean Rivkin (Tennessee), Peter Smith (Maryland), Roy 
Stuckey (South Carolina).   
30 Memorandum from Peter Smith to the Key Biscayne Group, November 5, 1979 (Smith memorandum) 
(on file with the Clinical Archive). 
31 Id. 
32 Id. 
33 Id. 
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seen as being part of an anti-law school conspiracy.  The days of non-
tenure fear were much greater.  And where else, where better to meet 
but in the library in the center of the Yale Club on the weekend of the 
Harvard-Yale game?  You know, these were bearded, heavy clinicians.  
I mean, we were in the 70’s.  Who else would you think would . . .  You’d 
never find us there.  There is no way they’d know we were meeting 
there.34 

 
 Palm was wrong about the secrecy of the meeting.  Larry Newman had told 
AALS President John Cribbet about the meeting and invited him to send a 
representative of the AALS, which he did.35 
 
 The other members of the Gang of Eight were also undertaking risks by setting 
forth to change the power structure in legal education.  They risked being ostracized 
from serving on committees or participating in conferences or other activities of the ABA 
Section and the AALS.  They risked alienating their faculty colleagues, which could 
make it more difficult for them to get things done at their own schools.  They risked 
losing favor with their deans, thus jeopardizing promotions and pay raises.  No one 
knew whether there would be any backlash to his activities or what form it might take. 
 
November 17, 1979.  The New York meetings began when the Gang of Eight 
convened at the Yale Club in New York City at 4:00 p.m.  They continued talking over 
dinner that evening except for Dean Rivkin whose father was having quadruple bypass 
surgery at a nearby hospital.36  They met again for breakfast without Rivkin. 
 
 During their meetings, the Gang of Eight developed the following list of issues 
that Joe Harbaugh wrote down.37 
 
1.  Clinical Education - requires, as an essential part, that the law student be involved 
in the representation of an actual client under close supervision. 

 
2.  Needs of Clinical Education (5-10 yrs) 

(a) Training – new & experienced teachers (faculty, supervising attorneys, etc) – 
[1] teaching skills (field and classroom) [2] materials and technology. 
(b) Materials – development & distribution of teaching materials (print, audio-
visual, CAI) 
(c) Research – field and traditional investigation of law, lawyering, and teaching 
of lawyering skills & professional responsibility. 

                                                 
34 Draft interview by Charles Hall with Gary Palm, Washington, D.C. (January 26, 2001) (on file with the 
Clinical Archive).  Palm died before he edited the transcript. 
35 Smith memorandum, supra note 30.  
36 Interview by Charles Hall with Dean Rivkin, Washington, D.C. (January 6, 2001) at 40, 
https://www.lawedu/nacle/nacle-transcripts.html. 
37 A copy of the handwritten list is on file with the Clinical Archive.. 



 

 

12 

(d) Status of Clinical Teachers – tenure, non-tenure, other (including contract for 
term, unionization. 
(e) Clearinghouse – collection and distribution of information; technical and other 
assistance (management, evaluation, relationships with university, bar, political 
entities)  
(f) Conferences – national & regional. 

  
3.  National Organization to Meet Needs  

(a) Special needs require organization – independent (e.g., CLEPR); existing 
structures (e.g., AALS or ABA); new affiliated body (e.g. Assoc. of Law School 
Clinics) 
(b) Financial support - $50,000 start up; $2.5 million/ 5 years). 

 
4.  Lobbying  

(a) Title IX, LSC, LEAA, proposed national defender organization. 
(b) Title IX – amendments in Senate to accomplish some of above goals;  
ABA Section support of placing clinicians on team to draft new regulations 
(c) State/local efforts – including funding devices (dues, check-off, etc. to support 
clinical training. 

 
5. ABA Section on Legal Education  

(a) Clinician on ABA accreditation teams to concentrate on evaluation of clinical 
programs, skills training & professional responsibility. 
(b) Expansion of budget & role of Section subcommittee on clinical education. 
(c) National Conference - Guidelines project/Cramton Report. – all clinical 
teachers invited – 4-5 months. 
 

 The most important goal of the Gang of Eight was to help clinical teachers get 
into positions where they would be among the decision-makers about law school 
accreditation matters.  The Council of the ABA Section was recognized by the federal 
government as the official accrediting body for law schools.  Clinical teachers needed 
to get on the ABA Section’s Council and its committees, especially the Standards 
Review Committee and the Accreditation Committee.  The Standards Review 
Committee reviewed all proposals for new or amended accreditation standards.  The 
Accreditation Committee reviewed the reports of site inspection visits, determined 
whether schools were in compliance with the standards, and made recommendations to 
the Council for action (the Council almost always accepted the Committee’s 
recommendations). 
 
 The Go8 knew very little about the politics of the ABA Section, but we hoped to 
have a more supportive reception there than from the AALS.  The leadership of the 
ABA Section included lawyers and judges as well as academics.  The AALS did not.  
We were to learn that decisions of the ABA Section were heavily influenced by the 
deans because of their perceived expertise.  Some of the deans were friendlier toward 
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our interests than others.38 
 
 Although the core objective was to acquire power regarding law school 
accreditation through the ABA Section, the Go8 also understood the need to have good 
relations with the AALS.  The AALS allowed its Section on Clinical Legal Education to 
conduct day-long workshops for clinical teachers during the AALS Annual Meetings, 
and the AALS sponsored national conferences for clinical teachers.  These events 
were valuable for educational and training purposes, but probably more important for 
building and maintaining a sense of community and unity among clinical teachers.  The 
AALS also appointed one member of each ABA site inspection team, interacted with the 
ABA Section’s leadership, and, as will become apparent later in this document, 
influenced the ABA Council’s decisions. 
 
 Clinical teachers could not demand that they be given a share of decision-making 
power; the people who controlled it had to decide to invite them to participate.  Those 
people were the ABA’s Consultant on Legal Education (Jim White), the Chairpersons 
and some Council members of the ABA Section, some of the Section’s staff members, 
and various lawyers, judges, deans, and traditional law teachers who influenced 
decisions of the Section whether or not they held official positions.  On the AALS side, 
the Executive Director (Millard Ruud), the Presidents, members of the Executive 
Committee, and other AALS insiders were the key players.  They were the 
gatekeepers.  They decided who would be among the decision-makers. 
 
November 18, 1979.  The Gang of Eight met with Bob McKay (former NYU Dean, ABA 
Section Council member and Chair of the ABA Section=s Clinical Education 
Committee), Max Kempner, Esq. (CLEPR Board member, future Chair of the ABA 
Section, and future dean of Vermont Law School), Gordon Schaber (McGeorge Dean, 
CLEPR Board member, ABA Section Council member and future Chair), and Paul 
Richards (Associate Director of the AALS).  Larry Newman had a conflict with other 
Section business and asked Max Kempner to chair the meeting.39   
 
 Harbaugh distributed copies of the handwritten list of issues that the Go8 had 
prepared the day before.  This provided a framework for the ensuing discussion. 
 

Item 1:  Definition of clinical legal education.  Schaber said the proposed 
definition was narrower than the one that would be included in the forthcoming 
Guidelines and it was too late to change it.40 

                                                 
38 Three members of the Gang of Eight would become deans:  Harbaugh, Milstein, and Jones. 
39 The details of the meeting that are discussed in this section are contained in a memorandum from Roy 
Stuckey to the participants in the New York meeting, plus Larry Newman, November 18, 1979 (on file with 
the Clinical Archive). 
40 The definition used in the Guidelines was:  “’Clinical Legal Studies’ includes law student performance 

on live cases or problems, or in simulation of the lawyer’s role, for the mastery of basic lawyering skills 
and the better understanding of professional responsibility, substantive or procedural law, and the theory 



 

 

14 

 
Item 2:  The needs of clinical legal education.  Everyone agreed that the list of 
needs should become an action agenda for the 1980's. 

 
Item 3:  A national organization for clinical teachers.  Kempner confirmed that 
CLEPR would not be refunded.  The ABA Section’s representatives discussed 
the difficulty of creating a new organization, even if funding could be located, and 
encouraged the Gang of Eight to explore avenues within existing structures 
before pursuing that option. 
 
Item 4:  Lobbying.  I have no record of this being discussed, except that the 
ABA Section’s representatives agreed to ask Larry Newman to recommend 
clinicians to participate in drafting regulations for Title IX.  New regulations were 
needed because of the amendments to Title IX that were made at the request of 
the AALS. 

 
Item 5:  ABA Section actions.  The ABA Section=s representatives agreed to 
support increased participation of Aqualified@ clinical teachers on ABA 
accreditation teams, but they would not support putting them on all teams.    
They also agreed to consider revitalizing the Section=s Committee on Clinical 
Legal Education (McKay was not even aware he was the Chair).  The Section=s 
representatives responded favorably to the notion that the Section should 
sponsor conferences on clinical legal education. 

 
 McKay thought it was a good idea to ask the AALS to form a committee on 
clinical legal education so the AALS Executive Committee would be expected to route 
clinical education issues through it before acting.  This was an important step to take, 
because the AALS’ explanation of why its Clinical Section was not notified of John 
Kramer’s lobbying to change Title IX to allow funding of empirical research and 
simulation-based courses was that the Executive Committee was not obliged to share 
such information with a Section of the AALS.  However, it would have been obliged to 
seek input from one of its own committees if the lobbying effort was relevant to its areas 
of concern.  In other words, the existence of a clinical committee would make it less 
likely that the AALS Executive Committee would consider matters that were relevant to 
clinical teachers’ interests without clinical teachers becoming aware of it. 

 
During the meeting a call came from Sarasota, Florida, where the Executive 

Committee of the AALS was meeting.  It had decided to take no action on a request for 
it to create a Committee on Clinical Education (apparently a request for it to do so came 
out of the Key Biscayne meeting) because it did not know what a clinical committee 
would do.  We were told, however, that the Executive Committee would revisit the 

                                                 
of legal practice.”  AALS/ABA GUIDELINES FOR CLINICAL LEGAL EDUCATION Section I (A) (1980) 
(Guidelines). 
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issue at its meeting in January if it received a request to create a clinical committee by 
December 15th. 
 

The meeting concluded with the ABA Section’s representatives encouraging the 
Gang of Eight to submit a proposal to Larry Newman explaining how the Section could 
be of greater assistance to clinical legal education. 
 

The Gang of Eight met from 1:45 - 2:30 and decided to keep the coordinating 
group small and unofficial.  Palm and Jones agreed to draft a letter to the AALS 
proposing that it create a special committee on clinical legal education.  Milstein would 
track the Title IX regulations process.  Everyone would propose names of people for 
appointment to ABA and AALS committees and inspection teams.  Rivkin agreed to 
pass names for ABA appointments to Newman.41 
 
November 20, 1979.  David Barnhizer informed members of the AALS Clinical Section 
about the Key Biscayne Group and the coordinating committee.42 
 
December 13, 1979.  The Gang of Eight sent a memo drafted by Palm, Harbaugh, and 
Jones to Millard Ruud asking the AALS to create a special, but preferably a standing 
committee on clinical legal education.  The memo proposed that the new committee=s 
charge should include:  
 

a. making recommendations to the AALS executive committee on matters related 
to clinical legal education;  
b. arranging and supporting the training of new and experienced clinical 
teachers;  
c. facilitating the development and distribution of materials; 
d. acting as a special interest group for clinical teachers; 
e. developing a technical information and data resource center; and 
f. sponsoring conferences. 

 
 The memo recommended that a majority of the committee members be 
Ateachers in clinical programs which require, as an essential part, that the law student 
be involved in the representation of an actual client under close supervision.@43 
 
December 20, 1979.  Millard Ruud sent a memo to the AALS Executive Committee 

                                                 
41 The Gang of Eight never met alone again.  All future face to face meetings involved fewer than the 
eight members and included other members of the Key Biscayne Group and other clinical teachers.  
They did discuss issues and coordinate activities with each other by telephone and mail for a number of 
years after the conference. 
42 Memorandum from David Barnhizer, AALS Clinical Section Chair, to Clinical Law Teachers, 
November 20, 1979, at 2 (on file with the Clinical Archive). 
43 Letter from the members of the Gang of Eight signed by Gary Palm to Millard Ruud, December 13, 
1979 (on file with the Clinical Archive). 
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expressing concerns about the proposal from the Go8 to create a committee on clinical 
legal education.44  Ruud did not think it would be appropriate for a committee to serve 
as a special interest group for clinical teachers or for it to consider whether a separate 
organization should be created for clinical teachers.  He also felt that the membership 
should be evenly divided between clinicians and nonclinicians, and he took the position 
that any clinical members should be on the tenure track because, otherwise, they may 
not have been “provided with the opportunity to gain an understanding of legal 
education generally and the role of the Association.” 

 
 1980:  AALS Committee Created; ABA Committee Revitalized; Guidelines 

Published 
 
January 3, 1980.  Twenty people attended a meeting of the Key Biscayne Group 
during the AALS Annual Meeting in Phoenix.45  At the meeting, the memo from Millard 
Ruud raising questions about the proposed special committee was circulated.  It was 
announced, however, that the Executive Committee had decided to create a Special 
Committee on Clinical Legal Education notwithstanding Ruud’s concerns. 
 

The new committee=s charge would be to make whatever recommendations it 
felt appropriate for Executive Committee action at its meeting during the Annual Meeting 
in San Antonio in January, 1981, after which the Special Committee would go out of 
existence.  Joe Harbaugh solicited names to recommend for appointment and made 
the following recommendations before leaving Phoenix:  William Warren (UCLA), 
Bruce Jacob (Stetson), Lizabeth Moody (Stetson), Gary Palm, Rod Jones, and Sue 
Bryant (Hofstra, later CUNY).46  In the end, only two of Harbaugh’s recommendations 
were accepted, Palm and Warren.  The other members were David Ruder 
(Northwestern), Ken Penegar (Tennessee), Bill Greenhalgh (Georgetown), and Judy 
Potter (Maine).  Ruder, Warren, and Penegar were deans. 

  
Joe Harbaugh was beginning a three year term on the AALS Executive 

Committee, the first clinical teacher to do so, and he was also beginning a one year 
term as Chair of the AALS Clinical Section. 

 
John Kramer reported that Title IX seemed assured of passage at a funding level 

of $4 million, but President Jimmy Carter was expected to veto it.  Kramer said he 
planned to have a proviso added that would guarantee reservation of 80% of the funds 
for client contact clinical programs. 

 

                                                 
44 Memorandum from Millard Ruud to the AALS Executive Committee, Dec. 20, 1979 (on file with the 

Clinical Archive). 
45 The matters that were discussed during the meeting were reported in a memorandum from Roy 
Stuckey to the Group of Eight, January 9, 1980 (on file with the Clinical Archive). 
46 Letter from Roy Stuckey to Rod Jones, April 21, 1980 (on file with the Clinical Archive). 
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Dean Rivkin reported on the Gang of Eight=s November meeting in New York.  
He also reported that Larry Newman encouraged him to make a proposal regarding how 
the ABA Section could help, and a decision was made to send a letter to the ABA 
Section similar to the one that had gone to the AALS.  Rivkin and Palm would draft it. 

 
The idea of establishing a separate national organization was discussed briefly 

but in the end the group decided to leave things on an ad hoc basis for the time being, 
relying on the Gang of Eight to stay on top of issues.  They felt that the leaders of the 
ABA Section would be more likely to support our requests if we were relying on their 
good will than if we were actively working to create a new organization to advocate for 
clinical education. 
 
January 10, 1980.  The Gang of Eight sent a letter drafted by Dean Rivkin to Larry 
Newman asking the ABA Section to:  
 
 1) seek a grant from the ABA “to develop plans for the ongoing support of clinical 
education;@   
 2) sponsor a conference dealing with the Guidelines, the Cramton report, and the 
Devitt Committee Report;  
 3) develop a policy to include more clinical teachers in the accreditation process; 
and  
 4) sponsor presentations by outstanding clinical teachers during the Section’s 
program at the ABA=s annual meetings.47 
 
February 2, 1980.  The Council of the ABA Section responded to Rivkin’s letter of 
January 10, 1980, by establishing a committee48 to consider recommendations from 
the Key Biscayne Group concerning the role the Section could play in assisting the 
development of clinical education.  The committee was asked to report to the Council 
before its May 31- June1 meeting. 
 
Spring, 1980: The AALS proposed creating a joint committee on clinical education with 
the ABA Section.  The Gang of Eight decided that the proposal should be opposed.  
They did not trust the AALS.  In the end, a joint committee was never created.49 
 
By July 30, 1980.  We learned that the Office of Education in HEW had agreed with a 
proposal from the Gang of Eight to set aside some Title IX money for a national 

                                                 
47 Letter from the Go8 signed by Dean Rivkin to Larry Newman, January 10, 1980 (on file with the 
Clinical Archive). 
48 Bob McKay, Gordon Schaber, Tom Stoel, and “someone named Goodwin” according to a letter from 
Dean Rivkin to Joe Harbaugh, March 19, 1980 (on file with the Clinical Archive). 
49 See for example, letter from Roy Stuckey to Gary Palm, July 10, 1980 in which Stuckey reported that 
he talked to Paul Boland (UCLA) who said he would raise the issue tactfully with his colleagues at UCLA, 
Bill Warren and Susan Prager, to see if they would oppose the formation of a joint committee. 
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conference, and Lou Venuto and Don Bigelow50 wanted a proposal from the Gang of 
Eight.51  On August 1, 1980, Peter Smith arranged a conference call for him, Stuckey, 
Milstein, Palm, and Susan Kupfer (Harvard) to discuss ideas for the conference.52  All 
agreed with Milstein’s offer to host the conference at American Law School during its 
1981 Spring Break.  Names of speakers were suggested, and the responsibility for 
contacting them was divided up. 
 
August, 1980.  The ABA Section’s Council revitalized its Committee on Clinical 
Education and increased its budget.53  It also proposed amending Accreditation 
Standard 302(a)(iii)54 to provide that AThe law school shall offer training in 
professional skills, including trial and appellate advocacy, counseling, negotiating, and 
drafting.@55 
 
August 13, 1980.   Gang of Eight members Milstein, Smith, Rivkin, Jones, and Palm 
met at Milstein=s house to discuss issues.  They decided that Palm would lead the 
effort to head off Ruud=s idea of forming a joint ABA/AALS Committee on Clinical Legal 
Education; Palm and Milstein would try to set up a meeting with Secretary of Education 
Shirley Hufstadler to encourage her support of Title IX; all would continue working on 
conference planning; and Milstein would continue to spearhead efforts to control Title IX 
regulations.56 
 
September, 1980.  The AALS Clinical Section=s Newsletter reported that Section Chair 
Harbaugh had appointed the following people to serve on the Section=s first Executive 
Committee.  Dean Rivkin (Tennessee), and Judy Potter (Maine), as Section Co-chairs-
elect, Roy Stuckey (South Carolina), as editor of the Newsletter; Stacy Caplow 
(Brooklyn), Rod Jones (Southwestern), Gary Lowenthal (Arizona State), Peter Ozanne 
(Oregon), Laurence Rose (Kansas, later Miami), and Jack Sammons (Mercer).  Elliott 
Milstein (American), was named to chair the Awards Committee, and Gary Palm 
(Chicago) to chair the Nominating Committee.  Thus, the leadership of the AALS 

                                                 
50 Louis J. Venuto and Donald N. Bigelow were administrators in the Graduate Programs Branch of the 
Office of Education in the U.S. Department of Health, Education, and Welfare. 
51 Roy Stuckey’s notes of phone conversation with Peter Smith, July 30, 1980 (on file with the Clinical 
Archive). 
52 Roy Stuckey’s notes to his KBG and Title IX Conference files, August 2, 1980 (on file with the Clinical 
Archive). 
53 ABA Meeting Significant, NEWSLETTER (AALS/Section on Clinical Legal Education, Washington, D.C.), 
Sept. 2, 1980, at 4.  The National Archive of Clinical Legal Education (Clincal Archive) contains almost all 
of the Newsletters of the AALS Section of Clinical Legal Education from Fall, 1976, to the present.  They 
can be found on-line at https://www.law.edu/nacle/nacle-sec-newletters.html. 
54 SECTION OF LEGAL EDUC. AND ADMISSIONS TO THE BAR, AM. BAR ASS’N, ABA STANDARDS AND RULES OF 

PROCEDURE FOR APPROVAL OF LAW SCHOOLS (ABA Standards).  
55 Memorandum D8081-22 from James P. White to Deans of ABA Approved Law Schools, December 4, 
1980 (on fille with the Clinical Archive). 
56 Roy Stuckey”s notes to his KBG file about his phone conversation with Elliott Milstein, August 13, 
1980 (on file with the Clinical Archive). 
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Section on Clinical Education in 1980 included six members of the Gang of Eight, 
excluding only David Barnhizer who was on leave and Peter Smith. 
 
September, 1980.  The AALS/ABA GUIDELINES FOR CLINICAL LEGAL EDUCATION were 
released.57  A major criticism of the Guidelines was its treatment of status and job 
security issues.  The Guidelines recommended that “[o]ne or more” people who had 
primary responsibility for the clinical legal studies curriculum should be tenure-
eligible.58  The Guidelines also said that other full-time people who had “some 
principal clinical teaching responsibilities” could be on long-term contracts.59  Law 
schools could have any number of full-time supervising attorneys on one year contracts, 
but schools were urged to either terminate them or convert them to one of the other 
forms of employment by no later than the end of their third year.60  Thus, a law school 
could comply with the Guidelines by having just one tenure-eligible clinical teacher. 
 
 In response to the Guidelines’ proposals regarding employment status, the 
Society of American Law Teachers (SALT) created a Committee on Clinical Education, 
co-chaired by Elliott Milstein and Jon Hyman (Rutgers, Newark).  The Committee was 
tasked with planning a presentation on status and job security issues for the AALS 
Annual Meeting in San Antonio in January, 1981.61 
 
September 22, 1980.  A planning meeting for the Title IX conference was held at Elliott 
Milstein=s house.  Thirteen Asponsors@ were invited.62  Stuckey, Greenhalgh, 
Kupfer, Palm, Bryant, Milstein, and Bailey attended the meeting and discussed the 
program and who should be invited.  A tentative agenda was developed and potential 
speakers were identified.63 
 

That afternoon, Lou Venuto met with representatives from the KBG:  Bryant, 
Kupfer, Milstein, Palm, Smith, and Stuckey.  Venuto said that the regulations for 

                                                 
57 Guidelines To Be Released, NEWSLETTER (AALS/Section on Clinical Legal Education, Washington, 
D.C.), Sept. 2, 1980, at 4. 
58 Guidelines, supra note 40, Section XVL (A) (1980). 
59 Id. at Section XVL (B). 
60 Id. at Section XVL (C). 
61 The members of the Committee were Milstein, Hyman, Stacy Caplow (Brooklyn), Tom Geraghty 
(Northwestern), Laura Sager (NYU), Liz Schneider (Rutgers, Newark), Stuart Filler (Bridgeport), and Roy 
Stuckey (South Carolina).  By January, 1981, Milstein had resigned after becoming Chair-elect of the 
AALS Clinical Section.  The Committee then included Hyman (Chair), Caplow, Russell Cort (Antioch), 
Filler, Geraghty, Joe Harbaugh (Temple), Sager, Schneider, Herbert Semmel (Antioch), and Stuckey. 
62 Roy Stuckey, Bill Greenhalgh, Susan Kupfer (Harvard), Gary Palm, Caliph Johnson (Texas Southern), 
Sue Bryant (Hofstra, later CUNY), Peter Smith, Elliott Milstein, Joe Harbaugh, Carlton Bailey (Arkansas-
Fayetteville), Dean Rivkin, Judy Potter, and Rod Jones.  Bill Pincus was invited but could not attend 
according to a memorandum from Roy Stuckey to Elliott Milstein, et al., August 22, 1980 (on file with the 
Clinical Archive). 
63 Memorandum from Gary Palm to Title IX Conference Planning Committee, November 7, 1980 (on file 
with the Clinical Archive). 
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applying for Title IX grants had not been written because Venuto and others were 
waiting for proposals from the KBG, and they wanted us to submit them as soon as 
possible.64 

 
Elliott Milstein quickly organized a working group that drafted proposed 

regulations for Venuto and his colleagues to consider.65  Equally important to the 
regulations was the grant reading process, and Milstein and his working group had a 
role in writing the grading guidelines that grant readers would use in scoring grants.66  
They also played an influential role in the Office of Education’s decisions about who 
would read and grade the grant applications.67  

 
Milstein and his group succeeded in minimizing the risk that federal funds would 

be used to support empirical research or simulation courses.  The final regulations 
strongly favored making grants to clinical programs in which law students were involved 
in the representation of actual clients under close supervision of law school faculty.  
Following a request for comments in a Notice of Proposed Rulemaking published in the 
Federal Register on December 31, 1980, it was reported that “Two commenters noted 
that the funding preference for programs concerned with the trial and preparation of 
actual cases seems to place simulation programs at a severe disadvantage and will 
stifle the possibility of creating new simulation programs.”68  The Department’s 
response to these comments was “No change has been made to the regulations.  
These regulations broaden the focus of the program to include, for the first time, training 
for lawyers through simulated experience.  However, consistent with the legislative 
history of the statute . . . preference in the award of funds will be given to those 
programs providing legal experience in the preparation and trial of actual cases . . . .”69 
 
November, 1980.  The AALS Clinical Section’s Newsletter reported that the AALS 
Executive Committee had unanimously approved a proposal from its Special Committee 
on Clinical Legal Education to make it a standing committee of the AALS that would 
monitor and support the development of clinical legal education. 
 
December 31, 1980.  CLEPR officially ceased to exist.70  Clinical teachers were on 
their own just over a year after the Key Biscayne conference. 
 

                                                 
64 Stuckey’s notes about the meeting (on file with the Clinical Archive). 
65 The membership of the working group is uncertain.  In an email from Milstein to Stuckey on 
September 2, 2019, Milstein said “Given who we were, I imagine that Joe [Harbaugh], Dean [Rivkin], and 
Gary [Palm] were involved but couldn’t testify under oath to any of it.” 
66 Email from Milstein to Stuckey, September 2, 2019. 
67 Id. 
68 Fed. Reg., Vol. 46, No. 134, July 14, 1981, at 36338 (on file with the Clinical Archive). 
69 Id. 
70 CLEPR Fades/Pincus to be Honored, NEWSLETTER (AALS/Section on Clinical Legal 
Education,Washington, D.C.), Feb. 1981, at 21. 
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1981:  Conference on Title IX Funding; The Battle of New Orleans 

 
January, 1981.  SALT’s program on the status and job security of clinical teachers was 
well attended during the AALS Annual Meeting in San Antonio.71  The AALS/ABA 

Guidelines were discussed, but the planned formal debate about them did not occur 
because David Barnhizer had injured his back and was incapacitated.  Stacy Caplow 
(Brooklyn) gave a report of her survey on the status of clinical teachers.72   
 
 The Key Biscayne Group met during the AALS Meeting.  The agenda included a 
discussion of whether to create an organization to replace CLEPR.  A committee was 
created to investigate the feasibility of forming a separate organization for clinical 
teachers.73 
 
January 13, 1981.  ABA staff member Fred Franklin sent Bill Greenhalgh a letter in 
which he provided some information that Greenhalgh had requested in a telephone 
conversation.74  The letter included the following comments:  “At its December 6-7, 
1980 meeting, the Council voted to urge the nominating committee to select a ‘young 
lawyer,’ i.e., a lawyer under age 36, to fill one of the Council seats.  Judge Reynoso 
has urged that a Hispanic American be named to replace him on the Council.  
(Therefore, with only two Council seats to be filled, if you want to suggest a Clinical 
Education teacher to the nominating committee, it might be helpful to suggest someone 
under age 36 who has a Spanish surname).”  Greenhalgh sent Franklin’s letter to Roy 
Stuckey with a handwritten note at the top saying, “Roy, Start thinking of a slate.”  
Greenhalgh was suggesting that the KBG should nominate a slate of people to run 
against the ABA Section’s Nominating Committee’s candidates during the ABA’s Annual 
Meeting in August.  And that is what happened. 

 
March 13-14, 1981.  The National Conference on Title IX Funding at American 
University in Washington, D.C. was attended by more than one hundred people.   
 

David Barnhizer was the first speaker on Friday.75  He outlined the challenges 
facing clinical educators and urged them to fight back against those uninformed 

                                                 
71 The SALT Committee on Clinical Education communicated on and off during the Spring of 1981, but I 
have no record of it taking any further action. 
72 Stacy Caplow, Status and Tenure Survey Results, NEWSLETTER (AALS/Section on Clinical Legal 
Education Washington, D.C.), Feb. 1981, at 13. 
73 Some notes say the members were Gary Palm, Peter Hoffman, and Gary Laser; while others show 
Palm, Hoffman, David Barnhizer, and Frank Bloch.  In either case, I don’t think the committee ever made 
a recommendation. 
74 Letter from Fred Franklin to William Greenhalgh, January 13, 1981 (on file with the Clinical Archive). 
75 The information about the proceedings of the Conference was taken from Roy Stuckey’s notes (on file 
with the Clinical Archive) and from Title XI Conference Held/Resolution Adopted, NEWSLETTER 
(AALS/Section on Clinical Legal\Education, Washington, D.C.), May 1981, at 5-7 (Title XI Co0nference). 
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educators who accused clinical programs of having weak intellectual content and 
unqualified teachers, and of teaching incorrect values and ideas.  Dr. Donald Bigelow 
urged clinical teachers to keep pushing ahead with innovation and not to overreact to 
temporary setbacks and failures that are expected in any progressive movement.  John 
Kramer reported on the likelihood of continued federal funding.  Rod Jones provided 
some practical ideas about drafting grant proposals.  Elliott Milstein discussed the new 
proposed Title IX regulations, following which the participants broke into small groups to 
discuss the regulations.  The banquet on Friday evening was highlighted by remarks 
from Congressman Neal Smith who had championed federal funding for clinical legal 
education. 
 

Saturday morning began with a discussion of “Who Controls Legal Education and 
What are They Doing?” led by Joe Harbaugh, Bill Greenhalgh, and Roy Stuckey.  The 
final panel raised the question ADoes Proposed Accreditation Standard 302(a) Go Far 
Enough?@  When the floor was opened to discussion about proposed changes to ABA 
Standard 302(a), the participants could not agree on whether the ABA should impose 
curriculum requirements on law schools or whether clinical education should be 
mandatory, but the following resolution to the ABA Section was adopted with only a few 
dissenting votes: 
 

We support the principle of giving increased attention to 
professional skills instruction which is embodied in the proposed 
amendments to 302(a), but we are concerned that adoption of Section 
302(a)(iii) would force some schools to abandon client representation 
clinics in favor of less expensive instructional methods if they must provide 
professional skills instruction to all students.  Client representation clinics 
are the superior vehicle for teaching professional skills and we feel they 
perform essential functions in the process of legal education.  Therefore, 
if proposed accreditation standard 302(a)(iii) is to be adopted, it should 
first be amended to include client representation clinical programs 
specifically among its requirements.76 

 
 The resolution was sent to Jim White on March 31, 1981, by Roy Stuckey.77  
Stuckey also expressed in his letter to White his personal opinion that the ABA’s 
interests would be best served by allowing clinical teachers to have a voice in the 
decision-making process rather than excluding them from participation on the 
committees of the ABA and groups that had studied the problems of lawyer competency 
and professional skills instruction.  “The ABA would appear to be the one organization 
that should be anxious to support clinical education and to make extensive use of 
clinical teachers’ expertise when it undertakes studies of legal education and lawyering 

                                                 
76 Title XI Conference, supra note 75, at 5.   
77 Letter from Roy Stuckey to Jim White, March 31, 1981 (on file with the Clinical Archive). 
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competency.”78 
 
March 14, 1981.  Sixteen members of the Key Biscayne Group met at a Holiday Inn in 
D.C. following the Title IX conference.79  A new committee was formed to draft a 
substitute amendment to the ABA=s proposed amendments to Standard 302(a).80  A 
letter to ABA Consultant Jim White was drafted by Peter Smith, approved by the 
committee, and eventually endorsed by 152 clinical teachers.81  The letter encouraged 
the ABA to include in Standard 302(a)(iii) specific reference to client representation as 
an instructional method, with proposed language and commentary: 
 

 The law school shall offer training in professional skills through 
client representation and simulation, including trial and appellate 
advocacy, counseling, negotiation and drafting . . . . 

 
Spring, 1981.  A commitment was made by the ABA Section=s leadership to nominate 
a clinical teacher to the Council.  The election was to be held in August at the ABA 
Annual Meeting in New Orleans.  Unfortunately, no one communicated this 
commitment to the Chair of the Nominating Committee, Sam Thurman, and no clinician 
was nominated.  The Gang of Eight and others began encouraging as many clinicians 
as possible to become members of the ABA Section (there was not a group 
membership plan then) and to attend the ABA Section’s business meeting in New 
Orleans.  We were preparing to nominate Rivkin for election to the Council once we got 
to New Orleans, and we were trying to get as many clinical teachers as possible to be 
present for the election.  I am pretty sure that the Section’s leaders were aware of 
these activities. 
 
August, 1981.  The “Battle of New Orleans” occurred during the ABA Annual Meeting.  
At some point, the plan of attack had changed.  Joe Harbaugh served a document on 
the ABA Section’s secretary nominating a slate of clinical teachers for all of the open 
positions on the Council, including Chair-elect.  The Section=s leaders were not 
expecting this, and they were unsure of the strength that clinical teachers could produce 
during the forthcoming business meeting.  In fact, we had very little strength. 
 
 Ensuing negotiations resulted in the withdrawal of the slate in exchange for a firm 
promise from incoming ABA Section Chair Gordon Schaber that clinical teachers would 

                                                 
78 Gary Palm endorsed Stuckey’s comments in a letter to Jim White on April 29, 1981 (on file with the 
Clinical Archive). 
79 Key Biscayne Group Meets/New 302.a Amendment Proposed to ABA, NEWSLETTER (AALS/Section on 
Clinical Legal Education, Washington, D.C.), May 1981, at 7. 
80 Alan Kirtley (Puget Sound, later Washington), Gary Laser (Chicago-Kent), Dean Rivkin, Bob Seibel 
(Cornell, later California Western), and Peter Smith. 
81 Letter to Jim White including the names of the endorsing clinical teachers, April 30, 1981.  The letter 
was transmitted to White and members of the ABA Section’s Council by Peter Smith on May 1, 1981 
(both documents on file with the Clinical Archive). 
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be put on the following committees:  nominating, accreditation, membership, 
implementation of lawyer competency, resources, and bar admissions, and the number 
of line clinicians on the clinical committee would be increased.  Although neither 
Schaber nor new Nominating Committee Chair Larry Newman82 could dictate what the 
nominating committee would do, they agreed that it was time for a clinical teacher to be 
elected to a seat on the Council.  Other promises were also made including continued 
support of clinical teachers, consideration of clinicians for appointments to appropriate 
task forces, and continued support for Title IX funding.83 
 
 Joe Harbaugh later reflected on the importance of the concessions that were won 
in New Orleans.  “I remember it as if it were yesterday when we finally won the battle 
and that battle was the beginning of winning the war with the ABA.  We still had to 
restrain Bill Greenhalgh, who wanted to go in and just beat the bastards where they 
were and take over the Section.  Luckily, I think for us, calmer heads prevailed.”84 
 

During the ABA meeting in New Orleans, the House of Delegates approved a 
revised version of Standard 302(a)(iii) that read simply, AA law school shall offer 
instruction in professional skills,@ with an interpretation that began ASuch instruction 
need not be limited to any specific skill or set of skills.@  The Council had approved 
the new language at its May, 1981, meeting.  I do not know what consideration it gave 
to the resolution adopted by the participants at the Title IX meeting in March or the 
subsequent proposal supported by 152 clinicians.  An effort by the ABA’s Criminal 
Justice Section, led by Bill Greenhalgh, to substitute other language for the Council=s 
proposal was defeated after a floor fight in the House of Delegates.85 
 
October, 1981.  Two years after the Key Biscayne conference, the battles over job 
security and voting rights for clinical teachers were about to begin.  Dean Rivkin 
reported that he had been appointed very recently to the ABA Section’s Accreditation 
Committee “for a one year term in large part to give us a voice in the final decision” 
about an interpretation of the Accreditation Standards concerning the status of clinical 
teachers. 
  
 On the Accreditation Committee’s agenda for October 30, 1981, was an 

                                                 
82 Newman’s appointment to chair the Nominating Committee was a stroke of good luck.  He was 
perceived as a friend.  He attended the Key Biscayne conference, and he arranged for the ABA Section 
to pay for the Go8’s meetings in New York. 
83 The terms of the deal were memorialized in a letter from Joe Harbaugh to Gordon Schaber in which 
Harbaugh also submitted names of clinical teachers whom he endorsed for committee appointments and 
site inspection teams, September 4, 1981.  Harbaugh sent a copy to all of the “nominees” on September 
15, 1981 (both documents on file with the Clinical Archive). 
84 Interview by Patricia Jason with Joe Harbaugh in Davie, Florida (Nova Southeastern Law School), 
March 5, 2001, https.//www.lawedu/nacle/nacle-transcripts.html. 
85 ABA Annual Meeting Report, NEWSLETTER (AALS/Section on Clinical Legal Education, Washington, 
D.C.), October, 1981, at 5, 6-7. 
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interpretation saying “Individuals in the ‘academic personnel’ category whose full time is 
devoted to clinical instruction and related activities in the J.D. program constitute 
members of the ‘faculty’ for purposes of Standard 405, and denial to them of the 
opportunity to allow tenure appears to be in violation of Standard 405(d).”86   
 
 To some, it seemed like a straight-forward issue.  One group of full-time law 
teachers should not be denied the same opportunity as other full-time law teachers to 
achieve job security solely on the basis of what they taught. 
 
 In an understatement, Rivkin said in his memo, “The issue is growing in 
complexity,” and “I’m fairly confident that the issue will not be settled at the October 30th 
meeting.  It undoubtedly will cause a good deal of controversy throughout the year.”  
In fact, the debate about job security for clinical teachers went on for many years, and to 
some extent it continues today.87 
  

1982:  Rivkin Elected to ABA Section’s Council 

 
January, 1982.  ABA President David Brink made a speech at the Association=s 
luncheon during the AALS Annual Meeting in Philadelphia that he titled ASartor 
Resartus - The Professor Takes the Exam.@  His theme was that the primary purpose 
of legal education is to educate students for the competent practice of law, and he 
called on law schools to expand clinical education and to Astop treating clinical teachers 
as second-lass citizens.@88  Brink had appointed a Task Force on Professional 
Competence, chaired by Hershel Friday in 1981.89  The Task Force would publish its 
final report in July, 1983.90 
 
April, 1982.  The ABA Section=s Accreditation Committee decided to recommend to 
the Council the approval of a new Standard 405(e).91 
 

Standard 405(e) 
 
 Full-time clinical faculty members shall be entitled to an 
employment relationship substantially equivalent to that required for other 

                                                 
86 Memorandum from Dean Rivkin to Colleagues, October 12, 1981 (on file with the Clinical Archive). 
87 For a detailed account of the evolution of the ABA Standards related to job security and other issues, 
see Peter A. Joy, ABA Standard 405(c):  Two Steps Forward and One Step Back for Legal Education, 

JOURNAL OF LEGAL EDUCATION 606 (2016) and other articles cited in it.  
88 ABA President Talks to AALS About Lawyer Competence, NEWSLETTER (AALS/Section on Clinical 
Legal Education, Washington, D.C.), March 1982, at 5. 
89 ABA JOURNAL, Vol. 68, Nov., 1982 at 1355. 
90 FINAL REPORT AND RECOMMENDATIONS OF THE TASK FORCE ON PROFESSIONAL COMPETENCE, ABA, July, 
1983 (Task Force on Competence). 
91 Memorandum from Fred Franklin to the ABA Section’s Clinical Education Committee, April 28, 1982 
(on file with the Clinical Archive). 
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members of the faculty under Standard 405. 
 
Interpretation of new Standard 405(e) 
 
 Full-time clinical faculty members are entitled to an employment 
relationship substantially equivalent to that enjoyed by other members of 
the full-time faculty.  This Standard may be satisfied by: 
 (1)  the inclusion of full-time clinical faculty on the same tenure 
track as the other members of the faculty; 
 (2)  a separate tenure track; or 
 (3)  an approach that provides features substantially equivalent to 
tenure. 
 
The law school bears the burden of establishing that its approach is 
substantially equivalent.  This Standard is not meant to preclude 
employment of full-time clinical teachers on fixed, short-term employment 
relationships, for example, in situations where a law school receives a 
short-term grant to fund a clinic in a specific subject matter. 
 

 This version of proposed Standard 405(e) was not the one Rivkin saw in 
October.  The original proposal was to treat clinical faculty like all other members of the 
faculty.  The new proposal was to give them a “substantially equivalent” employment 
relationship.  Yet, it was still a very strong requirement. 
 
 The proposal to give clinical teachers substantially equivalent job security as 
other members of the faculty was not uniformly supported by clinical teachers.  
Clinicians feared there would be negative consequences if law schools were forced to 
allow all full-time clinical teachers to participate in governance, to have an opportunity to 
acquire job security, or to enjoy comparable salaries.  The biggest concern was that 
law schools might choose to fire clinical teachers rather than to treat them equally.  
There were also concerns that clinicians might be required to produce scholarship in 
order to achieve job security and, if so, that law schools would not give fair credit for 
non-traditional scholarship about teaching methodology, professional values and skills, 
or practice-related topics. 
 
 Proposed Standard 405(e) would be exhaustively debated and amended until a 
watered down version was approved by the ABA House of Delegates in August, 1984. 
 
August 1982.  Dean Rivkin was elected to a three year term on the ABA Section=s 
Council.  Gordon Schaber and Larry Newman had kept their words. 
 
 The Council referred the Accreditation Committee’s proposals about job security 
(S405(e)) to its Standards Review Committee, chaired by Gordon Schaber. 
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Marilyn Ainsworth (later Yarbrough)92 became Chair of the ABA Section’s 
Committee on Clinical Education.  Although she was not a clinical teacher, she 
provided spirited, creative leadership as committee chair.  Among other things, she 
made reviewing the accreditation standards and site inspectors= instructions an 
ongoing part of the committee=s work.93  Roy Stuckey joined the committee and 
served on it until 1996, from 1985 either as Vice-Chair to Ainsworth/Yarbrough or Chair. 
 

1983:  Job Security Debated 
 
January, 1983.  The new President of the AALS, David Vernon (Iowa), devoted his 
presidential address at the Annual Meeting in Cincinnati to the question of the status of 
clinicians on law faculties.  The address was followed by a discussion of the issue.94 
 
 The AALS Executive Committee had been considering the matter on the basis of 
memoranda prepared by Joe Harbaugh95 and David Vernon96 and a report by the 
AALS Committee on Clinical Legal Education.97  All three documents were 
thoughtfully prepared, but each reached a different conclusion. 
 
 Harbaugh analyzed the policies of the American Association of University 
Professors (AAUP) and concluded that “[t]he policy of the AAUP appears clear:  Full 
time teaching appointments to positions which are permanent and central to the 
institution’s educational goals should be tenure eligible.” (emphasis by Harbaugh)98  
He encouraged the AALS to follow this principle. 
 
 Vernon wanted the AALS to endorse the AALS/ABA GUIDELINES approach:  
have at least one tenure-eligible clinical teacher with other clinical teachers on long term 
or limited year to year contracts.  He argued that clinical teachers who were not 
required to engage in scholarship should not be eligible for tenure.  He pointed out that 
if clinical teachers were required to engage in scholarship, they would need to have 

                                                 
92 Ainsworth/Yarbrough was a nonclinical teacher at Kansas at the time.  She then became Dean at 

Tennessee and later taught at West Virginia, South Carolina, and North Carolina. 
93 Ainsworth/Yarbrough would continue to chair the committee until January, 1986, when she was 
elected President of the Law School Admissions Council (LSAC), .as reported by Kathy Grove, Assistant 
Consultant on Legal Education to the ABA in Notes of the Skills Training Committee’s Meeting on 
November 2-3, 1985 (on file with the Clinical Archive). 
94 Memorandum 82-59 from AALS Executive Director John Bauman to Deans of Member Schools, 
December 10, 1982. 
95 Memorandum from Joe Harbaugh to the AALS Executive Committee, July 22, 1982 (on file with the 
Clinical Archive). 
96 Memorandum from David Vernon to the AALS Executive Committee, August 26, 1982 (on file with the 
Clinical Archive). 
97 Memorandum from the AALS Committee on Clinical Legal Education to the AALS Executive 
Committee, undated (on file with the Clinical Archive). 
98 Memorandum from Joe Harbaugh to the AALS Executive Committee, July 22, 1982, at 4 (on file with 
the Clinical Archive). 
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reduced teaching loads and this would increase the costs of clinical legal education.  
He also argued that it was premature to create regulations about this, that similar issues 
were confronting universities everywhere and the ABA should work with others to 
fashion a university-wide solution.  He opined that a scholarship requirement might 
cause some good clinicians to leave teaching because they do not want to do 
scholarship.  Finally, he argued that the proposed regulations were too intrusive into 
the autonomy of law schools. 
 
 The AALS Committee on Clinical Legal Education disagreed with both 
Harbaugh’s and Vernon’s positions and argued in favor of the ABA Section’s proposed 
amendments to Standard 405.  The Committee believed that the proposals gave 
schools a reasonable amount of flexibility so that schools could fashion arrangements to 
fit unique situations, but it believed some form of job security was necessary to promote 
continuity in clinical programs. 
 
 The AALS Clinical Section adopted the following resolution on January 6th and 
forwarded it to the AALS Executive Committee:99 
 

 That the question of the status of clinicians at the nation=s law 
schools is an appropriate matter for an ABA Accreditation Standard; and 
that such a Standard should provide for the preservation and 
enhancement of high quality programs of clinical legal education by 
assuring clinicians academic freedom, appropriate job security and 
equality of treatment with nonclinical law school faculty. 

 
On January 8th, the AALS Section on Women in Legal Education unanimously passed 
the same resolution.100 
 
February 5, 1983.  The Standards Review Committee of the ABA Section met after 
conducting hearings on proposed Standard 405(e) on January 7, 1983, and February 4, 
1983.  The purpose of the meeting was to consider responses to the proposal and 
develop a recommendation for presentation to the Council.  “However, in light of the 
comments and views which were expressed by constituencies, the Committee did not 
formulate a recommendation for presentation at this time, but determined to continue to 
study the matter. . . .”101 
 
 The Council of the ABA Section changed the name of its Clinical Education 

                                                 
99 Resolution Adopted and Section Officers Elected During Business Meeting, NEWSLETTER 
(AALS/Section on Clinical Legal Education, Washington, D.C.), March, 1983, at 2.   
100 AALS Section on Women in Legal Education Issues Resolution Supporting ABA Accreditation 
Standard on Status of Clinical Teachers, NEWSLETTER (AALS/Section on Clinical Legal Education, 
Washington, D.C.), March, 1983, at 20 
101 Memorandum D8283-26 from James P. White to Deans of ABA Approved Law Schools, February 
21, 1983 (on file with the Clinical Archive). 
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Committee to the Skills Training Committee.102  The purpose of the name change was 
to broaden the scope of the committee’s areas of interest. 
 
May 13, 1983.  AALS Clinical Section Chair, Kandis Scott (Santa Clara), sent a 
memorandum to the AALS Executive Committee in which she told them that the Section 
“urges the Association of American Law Schools to support the prompt adoption of 
American Bar Association Proposed Accreditation Standard 405(e) as rephrased below.  
The Section opposes any resolution or other action by the Association of American Law 
Schools Executive Committee which could delay adoption of 405(e).”  The proposed 
rephrasing was:  “The law school shall afford full-time clinical faculty members an 
employment relationship substantially equivalent to that required for other members of 
the faculty under Standard 405.”  Scott also reported the results of a survey of clinical 
teachers that was taken in February, 1983.  Out of 107 responses, only three people 
did not support having an accreditation standard mandating some form of job security 
for clinical teachers, and “the vast majority prefer 405(e) as drafted and interpreted.”103  
 
May 19, 1983.  The AALS Executive Committee adopted a resolution recognizing Athe 
importance of furthering the quality of clinical legal education by assuring academic 
freedom of those who teach full time in such programs and the need to attract and 
retain competent clinical teachers by assuring and regularizing their status at individual 
law schools.@  The resolution continued, however, to express the unanimous position 
of the Executive Committee to urge Athe Council of the Section of Legal Education and 
Admissions to the Bar to refrain from adopting proposed Standard 405(e).@104 
 

The Executive Committee proposed, instead, that the Council join the AALS in 
asking each law school: 
 

(1) to adjust its policies, if necessary, to assure that full-time clinical 
law teachers enjoy a status and role that is consistent with attaining 
high quality personnel and maintaining high quality clinical 
programs, and 

 
(2) to report in detail no later than December 1, 1984 on the policies 

adopted and progress in implementation. 
 
 The Executive Committee explained that Athe process suggested will be less 
intrusive on law school autonomy.@ 
 

                                                 
102 ABA Clinical Committee Renamed Skills Training Committee, NEWSLETTER (AALS/Section on Clinical 
Legal Education, Washington, D.C.), March 1983, at 12. 
103 Memorandum from Kandis Scott to the AALS Executive Committee, May 13, 1983 (copy on file with 
the Clinical Archive). 
104 AALS Executive Committee Resolution Urges ABA to Delay in Acting Upon Proposed Standard 
405(e), NEWSLETTER (AALS/Section on Clinical Legal Education, Washington, D.C.), June 1983, at 5. 
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July 1983.  The ABA’s Task Force on Professional Competence published its final 
report.105  The Task Force concluded that “[e]ffective legal writing, oral 
communication, interviewing, fact-gathering, counseling, negotiation and trial advocacy 
skills should be crucial ingredients of a law school curriculum.”106 
 
 The Task Force also recommended that clinical teachers be included on site 
inspection teams.  “In order to emphasize and support the importance of practical 
training in lawyering skills, the Task Force recommends that the Section of Legal 
Education and Admissions to the Bar adopt a policy of including clinical law faculty on 
the inspection teams that serve in the law school accreditation process.”107 
 
July 29, 1983.  The Standards Review Committee met with some clinical teachers to 
discuss proposed Standard 405(e).  It decided that it would submit a report with 
concrete suggestions to the Council at its December, 1983, meeting.108 
 
November 19-20, 1983.  The Standards Review Committee met and decided to 
propose the following version of Standard 405(e):109 
 

 The law school shall afford to full-time faculty members whose 
primary responsibilities are in its professional skills program a form of 
security of position reasonably similar to tenure and perquisites 
reasonably similar to those provided full-time faculty by Standards 401, 
402(b), 403 and 405.  The law school shall require these faculty 
members to meet standards and obligations reasonably similar to those 
required of full-time faculty members by Standards 401, 402(b), 403 and 
405.  

 
A. Interpretation 

 
A form of security of position reasonably similar to tenure includes a 

separate tenure track or a renewable long term contract.  Under a 
separate tenure track, a full-time faculty member, after a probationary 
period reasonably similar to that for other full-time faculty, may be granted 
tenure as a faculty member in a professional skills program.  After tenure 
is granted, the faculty member may be terminated only for good cause, 

                                                 
105 Task Force on Competence, supra note 90.. 
106 Id. at 12. 
107 Id. 

108 Excerpt from Draft Minutes of the July, 1983, meeting of the ABA Section’s Council, November 22, 
1983 (on file with the Clinical Archive).  See also, ABA Council and Standards Review Committee Meet 
in May, NEWSLETTER (AALS/Section on Clinical Legal Education, Washington, D.C.), June 1983, at 6. 
109 Standards Review Committee Makes a Recommendation on 405(e), NEWSLETTER (AALS/Section on 
Clinical Legal Education, Washington, D.C.), Nov. 1983, at 7. 
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including termination or material modification of the professional skills 
program.  

 
A program of renewable long term contracts should provide that , 

after a probationary period reasonably similar to that for other full-time 
faculty, the services of a faculty member in a professional skills program 
may be either terminated or continued by the granting of a long term 
contract that shall thereafter be renewed.  During the renewal period the 
contract may be terminated for good cause, including termination or 
material modification of the professional skills program. 

 
B. Interpretation 

 
In determining if the members of the full-time faculty of a 

professional skills program meet standards and obligations reasonably 
similar to those provided for other full-time faculty, competence in the 
areas of teaching and scholarly research and writing should be judged in 
the terms of the responsibilities of the faculty members in the professional 
skills program.  Each school should develop criteria for retention, 
promotion and security of employment of full-time faculty members in its 
professional skills program. 

 
C. Interpretation 

 
Standard 405 (e) does not preclude a limited number of fixed, 

short-term appointments in a professional skills program so long as the 
program is predominantly staffed by full-time faculty members within the 
meaning of the Standard.110   

 
 Thus, “substantially equivalent” employment relationship had become 
“reasonably similar.”  However, the proposal clarified that unspecified “perquisites” had 
to be provided as well as job security.  Law schools would also be required to impose 
reasonably similar standards and obligations on clinical teachers.  Furthermore, the 
interpretations allowed law schools to limit tenure and long term contracts to their 
professional skills programs which could be terminated if their professional skills 
programs were terminated or materially modified.   
 
 This was essentially the version of Standard 405(e) that would ultimately be 
adopted except for one word that would make the Standard advisory, not mandatory, 
thus negating the entire purpose of adopting it. 

                                                 
110 Interpretation C became known as the UCLA exception.  Its inclusion was proposed by UCLA Dean 

Susan Prager so that UCLA could continue staffing its clinical program using some supervising attorneys 
who were hired for two year terms. 
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December 3-4, 1983.  The ABA Section’s Council declared its intention to adopt 
Standard 405(e) as proposed by the Standards Review Committee.  Public hearings 
would be held at the AALS Annual Meeting and the ABA Mid-Year Meeting with final 
consideration by the Council at its May, 1984, meeting and action by the ABA House of 
Delegates in August, 1984. 
 
 According to a memorandum written by Roy Stuckey after the meeting, members 
of the Council seemed to agree on the following points, which Stuckey felt might be 
helpful in understanding the intent of S405(e): 
 
 1.  Academic freedom for clinical teachers should be protected. 
 2.  Job security for clinical teachers must be provided. 
 3.  Clinical teachers should be given reasonably similar benefits to the rest of 
the faculty. 
 4.  Clinicians should be given reasonably equivalent responsibilities to the rest 
of the faculty. 
 5.  Schools will continue to be allowed substantial flexibility in terms of which 
methods of employment they use and the standards they will be allowed to apply in 
making hiring, retention, and promotion decisions. 
 6.  If a school so chooses, it does not have to require scholarship and 
publication from clinical teachers in order to grant them tenure. 
 7.  For those clinical teachers who do not have tenure, good cause for 
termination includes termination of the professional skills program or material 
modification of it.  This is different from the good cause requirements for termination of 
other faculty. 
 8.  It is pretty clear that a program would not pass muster under this Standard if 
it staffed its program as suggested by the AALS/ABA GUIDELINES. 
 
 Stuckey further reported that “After the vote had been taken, the Chair of the 
Section, Bob McKay, said he believed that it was the most important vote ever taken by 
Council with regard to skills training.”  Stuckey ended his memo with this sentence:  
“The vote was overwhelming, with only dissents from two new members of the Council, 
one of whom wanted a stronger rule.”111 
 

1984:  Job Security Standard Adopted After Fight Over “Should” or “Shall” 
 
January, 1984.  During the AALS Annual Meeting in San Francisco the AALS Clinical 
Section=s Executive Committee voted to encourage the AALS Executive Committee to 
endorse proposed Standard 405(e).112  The ABA Section’s public hearing on 

                                                 
111 Memorandum from Roy Stuckey to Clinical Colleagues, December 5, 1983 (on file with the Clinical 
Archive). 
112 Letter from Roy Stuckey to Millard Ruud, January 16, 1984 (on file with the Clinical Archive). 
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Standard 405(e) generated very little comment. 
 
February, 1984.  As in January, the public hearing on proposed Standard 405(e) during 
the ABA’s Mid-year Meeting generated very little comment.  However, the issue was 
discussed extensively at meetings of the Skills Training Committee, the Accreditation 
Committee, and the Council.  The controversy focused on Interpretation C, Adoes not 
preclude a limited number of fixed, short-term appointments in a professional skills 
program so long as the program is predominantly staffed by full-time faculty members 
within the meaning of this Standard.@  There were movements to delete this language 
and to strengthen it.  The potential application of the Standard to legal writing teachers 
was also causing concern.113 
 
March, 1984.  The Clinical Section’s Newsletter included a three page essay by Gary 
Palm on ASome Effects of Proposed 405(e).@114  He predicted that law schools 
would not eliminate clinical programs as some were fearing, but he also predicted that 
some schools would Araise@ the credentials required for clinical teachers and replace 
some of the existing clinicians.  He was also concerned that schools would be less 
likely to start new programs.  All in all, Palm saw the current proposal as a compromise 
that clinical teachers could build on in the future, and he thought it would improve the 
status of clinical teachers. 
 
May 5, 1984.  The Board of Governors of the Society of American Law Teachers 
(SALT) endorsed proposed Standard 405(e).  “Our vote of May 5, 1984 should re-
emphasize the importance that SALT attaches to the adoption of Standard 405(e).”115 
 
May 17, 1984.  The AALS Executive Committee asked the ABA Section’s Council to 
withdraw proposed Standard 405(e) because the Executive Committee believed that 
imposing specified forms of employment relationships for the several kinds of clinicians 
would impede the progress of clinical legal education.  It pointed to the AALS/ABA 
GUIDELINES as a statement of good practices.  It requested the ABA Section’s Council 
to join the AALS in creating a joint committee to study and compare the various models 
in use and to issue a report by February 1, 1985.116 

 
May 19, 1984.  At the ABA Section’s Council meeting, the President of the AALS, 
Florida Dean Dick Julin, “gave a lengthy and passionate speech in opposition to 

                                                 
113 Update on Proposed 405(e), NEWSLETTER (AALS/Section on Clinical Legal Education, Washington, 
D.C.), March, 1984, at 14-15. 
114 Gary Palm, Some Effects of Proposed 405(e), NEWSLETTER (AALS/Section on Clinical Legal 
Education, Washington, D.C.), March, 1984, at 21. 
115 Letter from SALT President Rhonda Rivera (Ohio State) to the ABA Section’s Council, May 17, 1984 
(on file with the Clinical Archive). 
116 Statement of the Executive Committee of the Association of American Law Schools on Proposed 
Standard 405(e), ABA Standards for the Approval of Law Schools, May 17, 1984 (on file with the Clinical 
Archive). 



 

 

34 

adoption of the standard [405(e)].  He stated that it would quell diversity and 
imagination, would sour relations between the ABA and the AALS, and would impede 
the ability of law schools to manage the coming decline in demand for legal 
education.”117  Julin asked the Council to defer action until a study of the effects of 
proposed Standard 405(e) could be conducted.  This request was rejected. 
 
 Several amendments were proposed.  One motion was to exclude from the 
Standard Afull-time supervising attorneys,@ but after extensive debate the Council 
voted to leave that alone.  The Council also agreed to a two year grace period for full 
compliance, giving schools until the 1986-87 academic year.118  In the end, the 
Council voted unanimously to recommend adoption of Standard 405(e). 
 
May 19-25, 1984.   During the AALS National Conference on Clinical Legal Education 
at Duke, Millard Ruud and Dean Rivkin reported what happened at the Council=s 
meeting, and Ruud reported that the AALS Executive Committee had voted 
unanimously to oppose proposed Standard 405(e) and to work against its passage.  
The AALS was also undertaking a study of the potential impact of the Standard.119  
NYU Dean Norman Redlich began organizing a counter group of deans to support 
Standard 405(e).120 
 
June 1, 1984.  AALS Executive Director Millard Ruud sent a survey to Deans of 
Member Schools about the potential impact of proposed Standard 405(e).  He asked 
for information about each school’s current employment relationships with clinical 
teachers, and he asked for the deans’ best estimate of the steps their schools would 
take to comply with Standard 405(e) and any likely negative impacts that the Standard 
would cause.121 
 
Mid-June, 1984.  A five page letter in support of proposed Standard 405(e) was sent to 
the deans of all ABA-approved law schools by Boston College Dean Richard Huber, 
NYU Dean Norman Redlich, and McGeorge Dean Gordon Schaber.122 
 
Sometime in June, 1984.  Despite the AALS’ objections, clinical teachers thought the 
passage of 405(e) was assured because of the strong support received from the ABA 
Section’s Council.  They were wrong.  A deal was made between AALS President 

                                                 
117 Memorandum from Dean Rivkin to Colleagues, May 23, 1984 (on file with the Clinical Archive), and 
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Dick Julin and ABA Section Chair Bob McKay, with the participation of Gordon Schaber, 
without consulting any clinical teachers or members of the Council.  McKay agreed to 
replace “shall” with “should” so that 405(e) would begin:  “The law school should afford 
. . . .”  The deal was then presented to the Council for ratification by telephoning each 
member individually.  Dean Rivkin, Henry Ramsey, and Norman Krivosa voted against 
the deal, but they could not stop it.123 
 
 It appears that the members of the ABA Section’s Council were not immediately 
informed of the results of the telephone vote, because as the following events show, the 
clinical community was unaware that a deal had been made until sometime in July.  
Council member Rivkin would have spread the word immediately upon knowing the 
outcome of the vote. 

 
June 29, 1984.  The deal was announced to the deans of member schools by AALS 
President Dick Julin in a letter.124  The AALS had communicated to the officers of the 
ABA Section that it “would not oppose the adoption of a standard which urges but does 
not mandate our law schools to adopt the general policy set forth in the proposed 
405(e).”  Julin further reported that the officers of the Section had agreed to substitute 
the word “should” for “shall” so that Standard 405(e) would begin, “The law school 
should afford . . . .” 
 
 On the same date as the Julin letter, five clinical teachers125 who were unaware 
of the Julin/McKay deal sent a letter to clinical teachers around the country urging them 
to contact members of the ABA House of Delegates and ask them to support proposed 
Standard 405(e) as it had been approved by the ABA Section’s Council.  The 
clinicians’ letter also reported that opponents of 405(e) were probably going to move to 
amend 405(e) from the floor of the House of Delegates to substitute the word “should” 
for “shall.” 
 
 Clinical teachers were aware in early July that something was up, but they did 
not know a deal had been made.  The AALS Clinical Section’s Newsletter reported that 
“As of July 3, 1983, there appears to be a real chance that the Council of the Section of 
Legal Education and Admissions to the Bar may accept the AALS Executive 
Committee=s substitution of ‘should’ for ‘shall’ and 405(e) may be presented to the 
House of Delegates with that change.”  It was further noted that, “If the change is 
made, clinical teachers have a mechanism through which we can propose an 
amendment on the floor of the House of Delegates to replace ‘should’ with ‘shall.’  A 
final decision would probably be made during the ABA Annual Meeting in August.”126 

                                                 
123 405(e) in Chicago, NEWSLETTER (AALS/Section on Clinical Legal Education, Washington, D.C.), 
October, 1984, at 4, 5.  
124 On file with the Clinical Archive. 
125 Bill Greenhalgh, Dean Rivkin, Roy Stuckey, Gary Palm, and Glendalee Scully (McGeorge) (on file 
with the Clinical Archive). 
126 Update on 405(e) Update, NEWSLETTER (AALS/Section on Clinical Legal Education, Washington, 
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July 20, 1984.  In a letter to Norm Redlich, Roy Stuckey wrote:  “At this moment, 
clinical teachers are in a state of shock at Bob McKay’s compromise and the willingness 
of the Council to go along with it.  Our confusion is turning to anger, although some of 
us are still holding out hope that there are good reasons for the decision which we have 
not yet heard.”  Redlich shared Stuckey’s letter with McKay who wrote to Stuckey on 
July 30, 1984, that moving forward with “shall” would have produced “a bruising floor 
battle.  No matter what the result, discredit on the entire legal apparatus would have 
been the inevitable result.  We have brought the House of Delegates a good deal of 
controversy in recent years, even when there was no division between the Section and 
the AALS.  Members of the House of Delegates would never understand a battle 
between the two principal representatives of legal education.”  McKay cautioned 
against trying to get “should” changed back to “shall” in the House of Delegates, saying 
that it would “play into the hands of opponents of clinical legal education and might well 
result in defeat of the entire proposal.”127 
 
July 25, 1984.  Stuckey sent a letter to clinical teachers in which he reported “Our best 
intelligence is that a majority of the Council of the ABA Section of Legal Education and 
Admissions to the Bar has been persuaded by the AALS Executive Committee to 
substitute ‘should’ for ‘shall’ in 405(e).”  Stuckey also predicted that, if this had in fact 
happened, there would be an effort made from the floor of the House of Delegates to 
put “shall” back in.  “This has happened so quickly that there has been no opportunity 
for any sizeable group of clinicians to discuss the full implications of ‘should’ or to 
decide as a group what tactics to employ.  That is why I am writing.  I want your 
advice.”128 
 
 Eventually, the clinical teachers who went to the ABA Annual Meeting decided 
they would be better off with no Standard 405(e) than to have it approved with 
“should.”129  They began organizing to bring the matter to the House of Delegates. 
 
July 26, 1984.  ABA Section Chair McKay sent a memo to the ABA Board of Governors 
asking it to accept a substitute report in which Standard 405(e) contained “should” not 
“shall”.130  
 
August, 1984.  Approximately ten angry clinicians attended the ABA Section’s Council 
meeting in Chicago.131  The members of the Council assured the clinicians that the 
Council intended to see that Standard 405(e) with Ashould@ would have the same 

                                                 
D.C.), June 1984, at 6. 
127 On file with the Clinical Archive. 
128 On file with the Clinical Archive. 
129 405(e) in Chicago, NEWSLETTER (AALS/Section on Clinical Legal Education, Washington, D.C.), 
October, 1984, at 5. 
130 On file with the Clinical Archive. 
131 405(e) in Chicago, supra note 129 at 5. 
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impact as it would have had with Ashall.@  If not, Council members and officers 
promised they would support changing Ashould@ to Ashall.@132  The Council also 
decided to undertake a survey of clinical teachers to determine their status before and 
after Standard 405(e) was adopted to track the impact of the Standard. 
 

Meetings between clinicians and the AALS leadership brought similar pledges of 
support for clinical education and for changing to Ashall@ if Ashould@ did not quickly 
improve the status of clinical teachers.  We were to learn in 1996 that Millard Ruud was 
the only person who kept his promise. 

 
August 7, 1984.  When the proposal to adopt Standard 405(e) was made to the House 
of Delegates,133 Jim White surprised Stuckey and Palm by coming over to sit with 
them during the debate.  The ABA Section’s Delegate, Sharp Whitmore, introduced the 
issue.134 Then Dick Gerstein, the delegate from the Criminal Justice Section (which 
Bill Greenhalgh once chaired) moved to amend the Standard by substituting Ashall@ 
for Ashould.@  He then yielded the floor to Greenhalgh who led the ensuing debate.  
He was followed by outgoing ABA Section Chair Bob McKay.  Then the Law Student 
Division’s Delegate, Kathleen Dussault spoke in favor of “shall;” Erwin Griswold spoke 
in favor of “should:” Marna Tucker, Esq., a small firm lawyer in D.C., spoke in favor of 
“shall;” Dick Julin spoke in favor of “should;” and Tony Palermo, Esq., spoke in favor of 
“shall.”  Before closing off debate, the Chair of the House allowed Whitmore and 
Greenhalgh to make closing remarks.  
 
 Each of the speakers in favor of “should” said very nice things about clinical legal 
education and the importance of providing job security to clinical teachers.  They said 
they thought the proposed standard would help accomplish that goal, even with 
“should,” but they thought it was premature to mandate it.  
 
 The amendment failed 106 to 184, but the AALS and ABA Section leaders were 
impressed with the amount of support we garnered.  One never knows, but we might 
have won had we thought about the ABA Board of Governors soon enough.  The 
Board had gone on record in support of proposed Standard 405(e) including “should” 
because it was on the consent agenda.  Had we been able to convince the Board to 
withhold its support, who knows?135 

 
Bill Greenhalgh=s subsequent description of the fight was AWith the forces of the 

elitist AALS arrayed against us, the iniquitous capitulation of the Legal Ed Council, and 

                                                 
132 Id.   
133 Transcript of Meeting (unedited), ABA House of Delegates, August 7, 1985 [sic] (on file with the 
Clinical Archive). 
134 The following discussion of who spoke and what they said is taken from the relevant portion of an 

unedited transcript that was sent by ABA Section staff member Fred Franklin to Marilyn Yarbrough and 
Roy Stuckey on November 26, 1984 (on file with the Clinical Archive). 
135 405(e) in Chicago, supra note 129 at 4. 
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the unwitting role played by the Board of Governors in changing the magic word >shall= 
to >should,= it is a political miracle we mustered 106 votes in support of the >shall= 
amendment.@  Greenhalgh summed up his evaluation of the effect of losing the fight 
as follows:  

 
 The smoke has just cleared from the battlefield.  Several hundred 
clinical educators engaged in the full-time teaching of professional skills 
now face the future protected by a hortatory standard of employment 
security, amorphous in application, hollow in effectuation and illusory in 
enforcement.  Some of my colleagues feel that we are better off than we 
were before.  I disagree.  We have just been formally relegated to 
second class status.136 
 

 In hindsight, we may have won more than we lost in the first battle over “should” 
and “shall.”  We earned a great deal of sympathy and respect during the fight.  We 
would make progress on many fronts without any more major setbacks in the ensuing 
decade.  It is possible, perhaps even probable, that legal education would not have 
accepted “shall” in 1984, and many more clinical teachers would have lost their jobs 
than they did in 1996 when “shall” finally prevailed. 
 
 I will note with some irony that during the same ABA meeting Bill Pincus was 
awarded the ABA Section’s first Kutak Award for outstanding contributions to legal 
education.137 
 

1985-86:  The Lull After the Storm; Attention Turns to Placement Clinics 
 
 Although 1985 lacked the drama of 1984, progress continued on many issues.   
  
 We increased the pressure on Jim White to include more clinical teachers on site 
inspection teams.138  We slowly made progress.  Of thirteen inspections in the 
Spring of 1985, only three teams included a person with clinical teaching 
experience.139  By July, 1986, it was the informal policy of the Section to try to include 
a professional skills teacher on each inspection team.140  In 1988-89, over 50% of the 

                                                 
136 Letter from Bill Greenhalgh to various clinical teachers, August 15, 1984 (on file with the Clinical 
Archive), reprinted as Greenhalgh Thanks 405(e) Supporters, NEWSLETTER (AALS/Section on Clinical 
Legal Education, Washington, D.C.), September or October, 1984, at 8-9..   
137 Pincus receives First Kutak Award, NEWSLETTER (AALS/Section on Clinical Legal Education, 
Washington, D.C.), Sept. 1984, at 12. 
138 See, e.g., letter from Dean Rivkin to Jim White, July 17, 1985 (Rivkin letter), and memorandums from 
Roy Stuckey as Chair of the Skills Training Committee to the officers of the ABA Section, April 22, 1986, 
and to the members of the Council, July 7, 1987 (all documents on file with the Clinical Archive). 
139 Rivkin letter, supra note 138. 
140 Letter from Roy Stuckey to the ABA Section’s Skills Training Committee, July 23, 1986 (on file with 
the Clinical Archive). 
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teams included a clinician,141 and in 1991-92 a clinician was on twenty-four of thirty-
two teams.142  By 1992, when a clinical teacher was not on a team, it was often 
because the Consultant’s Office could not find a clinical teacher who could take the time 
away from teaching when the visit was scheduled. 
 
 We also made progress with the AALS.  Thirteen clinical teachers were 
appointed to eight committees of the AALS in 1985.143 
 
 A questionnaire prepared by the ABA Section’s Skills Training Committee 
concerning the status of professional skills teachers was distributed in July, 1985, to law 
schools by the ABA Consultant’s Office.144  The purpose of the questionnaire was to 
monitor the impact of Standard 405(e).  The Consultant’s office continued sending out 
these questionnaires through 1991. 
 
 1985 was also the year in which the ABA Section began considering how to 
regulate the quality of field placement programs (aka “externships”), in which students 
could earn academic credit while performing legal work in the offices and chambers of 
practicing lawyers and judges.  Externships were not part of the clinical movement in 
the beginning and few clinical teachers wanted to have anything to do with them.  This 
was largely because too many schools saw them as ways to help their students get jobs 
after graduation rather than as part of their curriculums.  They were often overseen by 
administrators rather than faculty, and the schools put very few resources into them. 
 
 The ABA Task Force on Professional Competence had recognized the potential 
educational value of externships and clerkships. 
 

 Well-supervised externships and clerkships may supplement law 
school instruction.  We recognize the limited value of poorly planned and 
supervised externship and clerkships.  If they are to be effective 
educational tools, they require an appropriate purpose, plan, breadth and 
structure.145 

 
 The Task Force recommended that the Section of Economics of Law Practice, 
the Section of Legal Education and Admissions to the Bar, the Young Lawyers Division, 
and the Law Student Division work together to develop guidelines and a model plan for 

                                                 
141 Letter from Roy Stuckey to Jim White, April 11, 1989 (on file with the Clinical Archive). 
142 Memorandum from William Powers to the ABA Section’s Skills Training Committee, undated, but 
containing a list of 1991-92 site evaluators (on file with the Clinical Archive). 
143 Clinicians Appointed to AALS Committees, NEWSLETTER (AALS/Section on Clinical Legal Education, 
Washington, D.C.), March, 1985, at 15.  
144 Memorandum from Roy Stuckey to the ABA Section’s Skills Training Committee file, July 17, 1985 
(on file with the Clinical Archive). 
145 Task Force on Competence, supra note 90, at 13.  See also, letter from James P. White to Marilyn 
Yarbrough, May 31, 1984 (on file with the Clinical Archive). 
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externships and clerkships.146  The ABA Section’s Council referred the Task Force’s 
recommendations about externships to the Section’s Skills Training Committee.147 
 
 The Skills Training Committee studied externship programs throughout 1985.  
Its emphasis was on developing criteria that would get rid of externship programs that 
had little educational value.148  Its recommendations for measuring the educational 
quality of externships were incorporated into the ABA Section’s instructions for site 
inspectors on August 13, 1985.149 
 
December, 1985.  Marilyn Yarbrough, as Chair of the Skills Training Committee, 
submitted a “Report on Placement Clinics and Related Matters” to the ABA Section’s 
Council.150  The Report concluded that “an unacceptable number of poorly planned 
and supervised placement clinics is being offered for academic credit in law schools 
across the county.”  It recommended that the ABA Section should take a number of 
steps to improve the educational quality of placement clinics and that it should not allow 
a school to avoid compliance with the Accreditation Standards by citing a lack of 
resources.  “There is no other component of legal education which could justify 
noncompliance with Accreditation Standards for this reason, and there is no reason to 
make an exception for placement clinics.”  The ABA Section’s Council would take 
action in December, 1986. 

 
January, 1986.  At the AALS Annual Meeting in New Orleans, Gary Palm was elected 
Chair of the AALS Section on Clinical Legal Education.151  His election meant that a 
member of the Gang of Eight would chair the AALS Section on Clinical Legal Education 
for eight out of ten years from January 1977 to January 1987.152 

 
February, 1986.  A preliminary report on the impact of Standard 405(e) was completed 
for the ABA Consultant’s Office by Roy Stuckey.153  The report was based on 

                                                 
146 Task Force on Competency, supra note 90, at 13. 
147 Letter from James P. White to Marilyn Yarbrough, May 31, 1984 (on file with the Clinical Archive). 

148 Letter from Roy Stuckey to Carrie Menkel-Meadow (UCLA), April 12, 1985; letter from Roy Stuckey 
to the Skills Training Committee, June 24, 1985; memorandum from Roy Stuckey to the Skills Training 
Committee file, July 17, 1985, and memorandum from Roy Stuckey to the Skills Training Committee file, 
November 6, 1985 (all documents on file with the Clinical Archive). 
149 Memorandum from James P. White to Members of Site Inspection Teams, August 13, 1985 (on file 
with Clinical Archive). 
150 Memorandum from Marilyn Yarbrough to the ABA Section’s Council, December 14, 1985 (on file with 
the Clinical Archive). 
151 Annual Meeting Activities, NEWSLETTER (AALS/Section on Clinical Legal Education, Washington, 
D.C.), April, 1986, at 9. 
152 Barnhizer (1977-1979), Harbaugh (1980), Rivkin with co-chair Judy Potter (Maine)(1981), Milstein 
(1982), Stuckey (1984), and Palm (1986).  Kandis Scott (Santa Clara) was Chair in 1983, and Susan 
Bryant (CUNY) was Chair in 1985. 
153 Preliminary Report on 405(e) Compliance is Available, NEWSLETTER (AALS/Section on Clinical Legal 
Education, Washington, D.C.), Apr. 1986, at 11. 
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responses to the July, 1985, questionnaire.  Stuckey would prepare additional 
preliminary 405(e) reports for the Consultant’s Office in September, 1987, January, 
1989, and August, 1990.154  He would prepare a final report in October, 1991. 
 
August, 1986.  The ABA Section’s Council, responding to reports of clinical teachers 
being Anonrenewed@ with little or no notice, adopted a policy proposed by the Skills 
Training Committee that encouraged Aany school that decides not to continue in service 
a clinical teacher hired prior to the adoption of amended Standard 405(e) to provide 
sufficient notice to the teacher to allow a fair opportunity to seek another position.@155 
 
December, 1986.  The ABA Council adopted an Interpretation of Standard 306 
regarding field placement programs.156  It required schools to describe the 
educational goals of field placement programs, approve and review them by the same 
procedures used for other parts of the educational program, engage participating 
students on a regular basis in a critical evaluation of their experience, and have faculty 
review the programs to ensure they were accomplishing their educational goals.  The 
Interpretation also provided factors for the Accreditation Committee to consider in 
determining whether the programs complied with the Accreditation Standards.  This 
would prove to be the beginning, not the end, of the ABA’s efforts to ensure the 
educational quality of externship programs.  But that is a story for another time.157 
 

1987:  The Seeds of the MacCrate Report 
 

January, 1987.  Robert (Bob) MacCrate, Esq., President-elect of the ABA, spoke at the 
Clinical Section’s day-long program during the AALS Annual Meeting in Los 
Angeles.158  MacCrate recounted the history of how the idea of legal education in law 
schools as a supplement to the system of law office apprenticeship had given way to 
law schools providing all of a new lawyer=s education.  He applauded the return of 
practical training Ato a central place in any discussion of legal education@ and 
predicted that Aclinical education in diverse programs will take its rightful place as a 
necessary and integral part of such an educational offering,@ that is, one that 
increasingly corresponds to the varied needs of the public for legal services and to the 
varied goals of a wider array of students. 

                                                 
154 Final Report:  Results of Surveys and Questionnaire Regarding the Status of Professional Skills 
Teachers 1984-1991, at 1, October, 1991 (on file with the Clinical Archive). 
155 Memorandum D8586-6 from Jim White to Deans of ABA Approved Law Schools, August 15, 1986.  
See also, Memorandum from Roy Stuckey, Chair, Skills Training Committee, to Members of the ABA 
Section’s Council, July 7, 1986 (both documents on file with the Clinical Archive). 
156 Memorandum from Jim White to Deans of ABA Approved Law Schools, December 8, 1986 (on file 
with the Clinical Archive). 
157 Anyone who is interested in examining the early history of the ABA’s efforts to regulate externship 
programs may want to consult “ABA – History of Adoption and Amendments to Int. 2 of S306,” a two 
volume collection of memos and letters covering 1983 – 1993 (on file with the Clinical Archive). 
158 Robert MacCrate, Remarks of Robert MacCrate, NEWSLETTER (AALS/Section on Clinical Legal 
Education, Washington, D.C.), March 1987, at 28. 
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October 15-17, 1987.  The National Conference on Professional Skills and Legal 
Education was sponsored by the ABA Section at the University of New Mexico School 
of Law in Albuquerque.159  The conference was co-chaired by Roy Stuckey and 
Assistant Consultant on Legal Education to the ABA Kathy Grove.  It was attended by 
five former or future ABA Presidents.160  Keynote addresses were made by Bob 
MacCrate, ABA President, and the Honorable Rosalie Wahl, ABA Section Chairperson 
and Associate Justice of the Minnesota Supreme Court who had proposed that the 
conference be held.  Bob McKay was the summarizer. 
 

It was an uplifting conference in many ways.  The social events gave clinical 
teachers an opportunity to interact informally with the leaders of the ABA Section and 
the legal profession:  We shared Southwestern indian food at the science museum and 
barbeque and Bass Ale on tap in the saloon at a western movie set near Santa Fe (it 
included a stunt man shootout).  The substantive program was a success in that it 
highlighted some exciting new developments in professional skills education.  
However, it also revealed that most law students were receiving very little, if any, 
instruction in professional skills and values.  This concerned Justice Wahl.  Shortly 
after the conference, Wahl asked Roy Stuckey to draft a proposal for establishing an 
ABA Section task force to study legal education.161  The MacCrate Task Force was 
the eventual result. 

 

1988:  ABA Task Force to Study Legal Education Approved 
 
June, 1988.  The ABA Section’s Council reviewed and approved Chairperson Wahl’s 
“Proposal to Create a Task Force of the ABA Section of Legal Education and 
Admissions to the Bar.”162 Justice Wahl then began the process of seeking funding, 
obtaining approval from the ABA, convincing Bob MacCrate to chair the task force, and 
identifying people to serve on it. 
 
June 12, 1988.  Rosalie Wahl asked Bob MacCrate to chair the task force.163  He did 
not immediately accept.  He was still serving as ABA President. 

 

                                                 
159 Some of the proceedings and papers from the conference were published by the New Mexico Law 
Review.  The American Bar Association’s National Conference on Professional Skills and Legal 
Education, Albuquerque, New Mexico, October 15-18, 1987, 19 N.M.L.REV. 1 (1989).  
160 Justin Stanley, Shepard Tate, Robert MacCrate, William Hubbard, and I think Roberta Ramo, the first 
female president. 
161 See, e.g., letters from Roy Stuckey to Rosalie Wahl, May 19, 1988, and November 16, 1988 (on file 
with the Clinical Archive), and The American Bar Association’s National Conference on Professional Skills 
and Legal Education, Albuquerque, New Mexico, October 15-18, 1987, 19 N.M.L.REV. 1 (1989). 
162 On file. See also, Roy Stuckey, Activities of the ABA Section of Legal Education, NEWSLETTER 
(AALS/Section on Clinical Legal Education, Washington, D.C.), June-July 1988, at 21, 22. 
163 Letter from Rosalie Wahl to Bob MacCrate, June 12, 1988 (on file with the Clinical Archive). 
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August 1988.  Roy Stuckey was elected to a three year term on the ABA Section=s 
Council.  He served two terms, at the end of which Gary Palm was elected to the 
Council and served two terms.  Thus, the first four clinicians to serve on the Council, 
spanning 1982-2000, were members of the Gang of Eight (Rivkin, Harbaugh, Stuckey, 
Palm). 
 
October 18, 1988.  Rosalie Wahl wrote to Bob MacCrate again about his interest in 
chairing the task force.  She gave him the names and qualifications of ten people who 
had already agreed to serve, and she encouraged him to agree to be in charge.164 
 
November 12, 1988.  The ABA Section’s Skills Training Committee discussed a draft 
description of the task force on professional skills instruction at its meeting in Santa Fe 
and a revised draft was produced shortly after the meeting.165 
 
November 17, 1988.  Rosalie Wahl updated the ABA Section’s Council about the task 
force, provided the names of seventeen people who would be involved with it, and 
reported that Bob MacCrate was interested, but not yet committed to chairing the task 
force.166  She said she anticipated adding two or three additional general members, 
including someone from the ABA Young Lawyers Division.167 
 
November 18, 1988.  Wahl sent Bob MacCrate a “more-or-less final draft of the Task 
Force on Professional Skills Instruction project,” and said “We believe the work of the 
Task Force will have a significant impact on the future of American legal education and 
practice.  We would welcome your leadership.  We await your reply.”168  MacCrate 
agreed to chair the task force. 
 
 
 

                                                 
164 Letter from Rosalie Wahl to Bob MacCrate, October 18, 1988 (on file with the Clinical Archive).  The 
people on the list were:  Associate Dean Peter Winograd (New Mexico) who would become the Vice-
Chair of the Task Force; Honorable Dennis Archer, Supreme Court of Michigan, who would become ABA 
President; Dean Talbot (Sandy) D’Alemberte (Florida State), former Chair of the ABA Section and future 
ABA President; Dean Joseph Harbaugh (Richmond); Professor Richard Huber (Boston College), 
President of the AALS; Honorable Alvin B. Rubin, U.S. Court of Appeals for the 5th Cir. and former 
member of CLEPR’s Board; Roy Stuckey; Dean Marilyn Yarbrough (Tennessee); Bob McKay; and Justice 
Wahl. 
165 Both documents are on file with the Clinical Archive. 
166 Memorandum from Rosalie Wahl to Members of the Council and Officers of the Section, November 
17, 1988 (on file with the Clinical Archive).  In addition to the ten people she named in October, Wahl 
included Anthony Amsterdam (NYU), Mike Norwood (New Mexico) who would be the Reporter; Dean 
Betsy Levin, Executive Director of the AALS who would be a liaison for the AALS to the Task Force; and 
“special consultants” Jim White, Kathy Grove, and Fred Franklin, all from the office of the ABA Consultant 
on Legal Education. 
167 By January 26, 1989, Wahl would add Curtis Berger (Columbia) and young lawyer Cory Amron, Esq.   

168 Letter from Rosalie Wahl to Bob MacCrate, November 18, 1988 (on file with the Clinical Archive). 
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1989:  MacCrate Task Force Appointed 
 
January 27, 1989.  A group met with Bob MacCrate in his offices in New York.169  
The meeting focused on the mission of the task force.  MacCrate wanted the focus to 
be on what law schools can do and can do well.  MacCrate did not want to deal with 
post law school learning.  The group reached a consensus that the primary goal of the 
task force would be “to improve the preparation of law graduates for the actual 
professional duties they will face.”170  Stuckey reported that “Bob MacCrate seems to 
be in a hurry to get moving now that he is excited about the project.”171 
 
 MacCrate wanted a new name for the Task Force and a variety of suggestions 
were floated.  It was MacCrate’s idea to call it the Task Force on Narrowing the 
Gap.172 
 
January 30, 1989.  Letters announcing appointments to the MacCrate Task Force were 
mailed to members.  There were over twenty members, reflecting a diverse array of 
perspectives and backgrounds, including clinical teaching.173 
 
February 3, 1989.  A revised draft of the task force proposal was sent to Jim White by 
Mike Norwood.  The draft included “many of the suggestions raised by Bob MacCrate 
and others at our meeting in New York on January 27, 1989.”174 
 
May 19, 1989.  The first meeting of the MacCrate Task Force was held in the Rhode 
Island Room of the Mayflower Hotel in Washington, D.C.  By then the Task Force had 
added some new members who were mostly selected by MacCrate.175 
 

                                                 
169 The people who met with MacCrate almost certainly included Rosalie Wahl, Phillip Anderson, Esq., 
Chair of the ABA Section, Peter Winograd (New Mexico), who would be one of the Vice-Chairs of the 
Task Force, Mike Norwood (New Mexico), who would be the Reporter, and Roy Stuckey.  These were 
the people who were copied on a letter from Roy Stuckey to Bob MacCrate, January 30, 1989 (on file with 
the Clinical Archive). 
170 Memorandum from Roy Stuckey to the Task Force File, February 1, 1989 (on file with the Clinical 
Archive). 
171 Id. 
172 See, e.g., letter from Roy Stuckey to Bob MacCrate, January 30, 1989 (on file with the Clinical 
Archive).   
173 Task Force members Harbaugh, Stuckey, and Amsterdam had clinical teaching experience.  Other 
clinical teachers were also involved:  Mike Norwood (New Mexico) was the Reporter, and Bruce Green 
(Fordham), Randy Hertz (NYU), and Marjorie McDiarmid (West Virginia) were consultants. 
174 Letter from Mike Norwood to Jim White with attachment (on file with the Clinical Archive). 
175 Peter Martin (Cornell) as the second vice chairperson, Dean Maximilian (Max) Kempner (Vermont), 

Dean Susan Prager (UCLA), John Kramer (Georgetown), Hon. Robert Merhige, Jr., John Mudd, Esq. 
(former Montana Dean), Norman Redlich, Harold Rock, Esq., Dean Albert Sacks (Harvard), Michael 
Traynor, Esq., Hon. Sol Wachtler, and Thomas Morgan (George Washington) as a second liaison from 
the AALS.  Bryant Garth and Joanne Martin became liaisons from the American Bar Foundation.  
Richard Lee, Esq., was named a consultant. 
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1990:  A Separate Organization Proposed for Clinical Teachers 
 

January, 1990.  Graham Strong was elected to chair the AALS Clinical Section.  He 
appointed a Committee on Alternatives to consider whether a new organization should 
be created to advocate for the interests of clinical legal education.176  His vision was 
that a national association of clinical legal educators would function as a Ashadow 
section@ and be able to take positions on issues and lobby for positive change. 
 
 The Committee on Alternatives met on January 6th.  Its discussion focused 
primarily on the following issues: 
 

a. problems with meetings and conferences of the Section, including control of 
planning by the AALS, timing and location, content, price, and other AALS 
policies, and 
 
b. the inability of the AALS Clinical Section to advocate publicly on behalf of 
clinical teachers because AALS rules prohibited it. 

 
March, 1990.  Graham Strong=s first Chairperson=s Message in the Clinical Section’s 
Newsletter began: 
 

Let me put the matter bluntly:  The time has come, and is perhaps 
long overdue, for us to acknowledge that the Association of American Law 
Schools has never been, and can never be, a fully adequate vehicle for 
the expression and accomplishment of the aspirations of clinicians.  We 
need to consider and, if necessary, to create, an alternative mechanism 
that will be more responsive to the full range of our needs and our 
desires.177 
 

1991:  CLEA Created 
 
March 11, 1991.  The AALS Clinical Section’s Committee on Alternatives, which was 
now the Ad Hoc Planning Committee to Create an Organization for Clinical Teachers, 
mailed a letter to all members of the Clinical Section and to other clinical teachers who 
were not members of the Section.  The letter invited clinical teachers to “join us in 
creating a new organization of clinical teachers.”  The letter explained that the 

                                                 
176 NEWSLETTER (AALS/Section on Clinical Legal Education, Washington, D.C.), March, 1990.  The 
Committee on Alternatives was co-chaired by Mark Heyrman (Chicago) and Steve Emens (Alabama).  
Its other members were Richard Neumann (Hofstra), Helen Dicks (Wisconsin), Beryl Blaustone (CUNY), 
John Elson (Northwestern), Susan Brehm (Wisconsin), Barbara Schwartz (Iowa), Kandis Scott (Santa 
Clara), Susan Kovac (Harvard), Liz Ryan Cole (Vermont), Lois Kanter (Harvard), Mina Kotkin (Brooklyn), 
and Paul Reingold (Michigan). 
177 Graham Strong, Message From the Chair, NEWSLETTER (AALS/Section on Clinical Legal Education, 
Washington, D.C.), March, 1990, at 3. 
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purposes of the new organization were: 
 

(1) to serve as a voice for clinical teachers and to represent their interests 
both inside and outside the academy;  
(2) to foster the professional development of new and experienced clinical 
teachers through, inter alia, supporting and/or conducting affordable 
educational conferences in a time, place and manner which facilitates the 
unique needs of clinical teachers;  
(3) to promote and disseminate clinical scholarship and research;  
(4) to foster the integration of clinical teachers into law schools;  
(5) to gather and distribute to clinical teachers information about issues 
which affect clinical teachers, such as new and existing sources of 
funding; and  
(6) to bring together in one organization all those involved in clinical 
education.178 

 
May 4, 1991.  The Ad Hoc Planning Committee to Create an Organization for Clinical 
Teachers convened the inaugural meeting of the Clinical Legal Education Association 
(CLEA) in Washington, D.C. at Georgetown Law School’s Conference Center.  
 
October, 1991.  Roy Stuckey prepared for the ABA Consultant’s Office a final report 
regarding the effects of Standard 405(e) on the status of professional skills 
teachers.179  Stuckey’s conclusions were that significant disparities in job security still 
existed between clinical and nonclinical faculty members seven years after the adoption 
of Standard 405(e).  There was actually a slight decline in the number of clinical 
teachers eligible for tenure, and one out of four professional skills teachers did not even 
have renewable multiyear appointments.  Also, many clinicians still had no role in law 
school governance.  In other words, Standard 405(e) with “should” instead of “shall” 
had not accomplished anything.180  It would take until August, 1996, and another fight 
in the ABA House of Delegates to address this issue. 
 

1992:  Clinical Law Review Created; MacCrate Report Published 
 
April, 1992.  A AMission Statement for New Clinical Journal@ by Bob Dinerstein 

                                                 
178 Letter from the AALS Section’s Committee on Alternatives to Colleagues, March 11, 1991 (on file 
with the Clinical Archive).  The membership of the committee had changed somewhat since its inception.  
Its members were co-chairs Emens and Heyrman, Richard Neumann, Beryl Blaustone, Liz Ryan Cole, 
Marjorie Martin (Fordham), Bob Seibel (Cornell, later California Western), Graham Strong (Cornell), Mary 
Wolf (Indiana, Indianapolis), Rod Uphof (Oklahoma), and Randy Schmidt (Chicago). 
179 Final Report:  Results of Surveys and Questionnaires Regarding the Status of Professional Skills 
Teachers 1984-1991, October, 1991 (on file with the Clinical Archive). 
180 Stuckey’s conclusion that Standard 405(e) had not had any impact was consistent with data 
collected by the Future of the In-House Clinic Project.  See the Final Report of the Data Collection 
Subcommittee (1990), Section 8, Effects of 405(e) at 31 (on file with the Clinical Archive). 
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(American) and Nina Tarr (Washburn, later Illinois) was published in the AALS Clinical 
Section’s Newsletter along with Tarr=s AJournal Update.@  Tarr explained that the 
plan was to create a peer-reviewed, professional journal and that serious negotiations 
were underway to house the journal at an unnamed law school.  A meeting to discuss 
plans and ideas for the journal would be held in Albuquerque in May.  The outcome of 
these efforts was the creation of the Clinical Law Review.  It continues to be housed at 
its original home, NYU School of Law.
  
July, 1992.   The MacCrate Report181 was published.  The Report described the 
lawyering skills and professional values that are needed for the competent and 
responsible practice of law, and it called on law schools to expand the range of skills 
and values they were teaching.  The MacCrate Report included the following statement 
about clinical education and clinical teachers:  
 

 Clinics have made, and continue to make, an invaluable 
contribution to the entire legal education enterprise.  They are a key 
component in the development and advancement of skills and values 
throughout the profession.  Their role in the curricular mix of courses is 
vital.  Much of the research leading to the advancement of knowledge 
about lawyering, the legal profession and its institutions is found in the 
work of clinicians, and many are recognized to be among the most 
dedicated and talented teachers in law schools.  Clinics provide students 
the opportunity to integrate, in an actual practice setting, all of the 
fundamental lawyering skills.  In clinic courses, students sharpen their 
understanding of professional responsibility and deepen their appreciation 
for their own values as well as those of the profession as a whole.182 

 
The MacCrate Report included a number of recommendations for action by the ABA 
Section, but the Section did not move quickly to process those recommendations. 
 

1993-95:  Slow Progress on MacCrate’s Recommendations 
 
August, 1993.  The MacCrate Report had recommended that the ABA Section amend 
Standard 301(a) “to clarify its reference to ‘qualifying graduates for admission to the bar’ 
by adding ‘. . . and to prepare them to participate effectively in the legal profession.’  
This would affirm that education in lawyering skills and professional values is central to 
the mission of law schools and recognize the current stature of skills and values 
instruction.”183  The ABA Section proposed this amendment and the ABA House of 

                                                 
181 Section of Legal Educ. and Admissions to the Bar, Am. Bar Ass’n, LEGAL EDUCATION AND 

PROFESSIONAL DEVELOPMENT:  AN EDUCATIONAL CONTINUUM (1992) (MacCrate Report). 
182 Id. at 238. 
183 Id. at 330. 
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Delegates approved it.184 
 
February, 1994.  During the ABA’s Mid-year meeting, the House of Delegates 
approved a recommendation by the Illinois State Bar Association “urging law schools to 
better inform students about legal career choices and to discuss the extent to which 
their curricula advance their students’ professional development and preparation for the 
practice of law.”185  “In essence this action envisions the implementation of many of 
the key findings” of the MacCrate Report.186 
 
 ABA Section Chair Robert Stein (Dean, Minnesota) called the House of 
Delegates’ action “premature” especially since “every one of the recommendations of 
the MacCrate Report relevant to legal education has been referred to an appropriate 
committee of the Section.”187 
 

1996:  Another Fight Over “Should” or “Shall” With a Different Result 
 
January, 1996.  Elliott Milstein was elected to the AALS Executive Committee.188 
 
Spring, 1996.  The ABA Section’s Standards Review Committee was wrapping up a 
project to recodify all of the law school accreditation standards.  As early as 1994, the 
Committee had decided to recommend as part of the recodification project that “should” 
be changed to “shall” in Standard 405.189 This change was even supported by 
Standards Review Committee member Millard Ruud who kept the promise he made in 
1984 to support changing “should” to “shall” if “should” did not work.  He believed that 
law schools had been given long enough to adapt to Standard 405(e).190  The 
Committee also moved section (e) in Standard 405 to section (c).  
 
 I do not have a record of what happened, but by the time the recodification 
package was sent to the ABA House of Delegates for approval, Standard 405(c) still 
contained “should.”  My best guess is that the ABA Section’s leadership was 
concerned that including “shall” might have provoked another fight with the AALS and 
that fight would jeopardize passage of the entire recodification package. 
 

                                                 
184 Changing Legal Education, ABA JOURNAL (April, 1994), page unknown. 
185 Id. 
186 Id. 
187 Id. 
188 Among Ourselves, NEWSLETTER (AALS/Section on Clinical Legal Education, Washington, D.C.), May, 

1996, at 6. 
189 Peter A. Joy, ABA Standard 405(c):  Two Steps Forward and One Step Back for Legal Education, J. 
OF LEGAL EDUC. 606, 617 (2016).   
190 I know this happened because I served with Ruud on the Standards Review Committee when it was 
working on the recodification process.  Ruud was able to serve on the Standards Review Committee 
because he had retired as AALS Executive Director in 1987.  In Memorium:  Millard Ruud, 24 SYLLABUS 
14 (1997). 
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 Clinical teachers felt betrayed again.  Gary Palm worked with Tom Leahy, Esq. 
to get the Illinois State Bar Association to propose amending “should” to “shall.”  The 
Illinois Bar submitted the proposed amendment.191 
 
August, 1996.  The Illinois Bar’s proposed amendment of Standard 405(c) was 
debated in the ABA House of Delegates during its meeting in Orlando.  We did not 
know it at the time, but the AALS Executive Committee had decided to remain neutral 
on the issue.  The AALS’ representative to the House, Gang of Eight member Joe 
Harbaugh, did not take part in the debate, and he voted in favor of “shall.”192 
 
 On the other hand, the ABA Section vigorously opposed the motion.  Bob 
MacCrate was one of the delegates in the House.  He gave Roy Stuckey permission to 
tell the delegates that MacCrate would vote in favor of “shall.”  Stuckey announced 
MacCrate’s endorsement to the House.  Tom Leahy argued that “to vote it down would 
send the wrong message to the legal community” about whether the ABA was truly 
committed to skills training in law schools.193  The ABA Section’s arguments against 
“shall” were refuted most persuasively by Jay Pottinger (Yale).  The House approved 
the Illinois Bar’s amendment and “should” became “shall.”194  “Shall” remains in 
Standard 405 today. 
 
 The House of Delegates then approved the recodification package. The ABA 
Journal later reported:  “In 1996, the ABA House of Delegates adopted recodified 
Standards for Approval of Law Schools that incorporated much of the [MacCrate] task 
force’s thinking on practical skills training.”195  Actually, the recodification reflected 
only a few of MacCrate’s recommendations.  The package did include an amended 
Standard 302 that required law schools to provide opportunities for instruction in 
professional skills, live client or other real life practice experiences through clinics or 
externships as recommended in the MacCrate Report.196  
 
 I will end the story here because the war was won by the end of 1996, though 
many battles were still to come.  The survival of clinical legal education seemed to be 
assured, and most of the objectives of the KBG and the Go8 that were going to be 
accomplished had been accomplished.  The value of clinical legal education and 
clinical teachers had been validated by the MacCrate Report and was recognized by 
most law schools.  A peer-reviewed journal devoted to clinical legal education existed.    
A new organization had been created to advocate for clinical legal education and clinical 
teachers. 

                                                 
191 Illinois State Bar Association Report to the House of Delegates, ABA JOURNAL, August, 1996, at 139.   
192 Emails on Nov. 9 and 11, 2020, from Joe Harbaugh to Roy Stuckey (on file with the Clinical Archive). 
193 James Rodgers, House Oks Law School Standards, ABA JOURNAL (October, 1992) at 107.  
194 Peter Joy, Message from the Chair, NEWSLETTER (AALS/Section on Clinical Legal Education, 
Washington, D.C.), April, 1997, at 3 (Joy message).  

195 Wendell LaGrand, ABA Medal Goes to MacCrate, ABA JOURNAL (August, 2001) at 84.   
196 Joy message, supra note 194 at 3. 
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 The negative consequences of having “shall” in Standard 405(c) that were 
predicted by Gary Palm in March, 1984, would be suffered by some clinical teachers.  
AALS Clinical Section Chair, Peter Joy (Washington, St. Louis), wrote the following in 
November, 1997: 
 

 On the status front, this past year has been an example of two 
steps forward and one step back.  We all read with some alarm the small 
number of law schools who have essentially given pink slips to clinicians 
who have worked several years as “contract” faculty as their law schools 
have decided to hire clinical teachers on the tenure track.  In some 
instances, faculty who have been given positive performance reviews for 
several years have been told that their credentials are lacking, and 
therefore they have not been given the opportunity to demonstrate 
whether or not they can meet the performance standards for promotion 
and tenure.  In other instances, long time clinicians have been invited to 
apply for the positions they have held for several years and to compete 
against other applicants.  Past service, no matter how good that service, 
apparently counts for little in the eyes of some.197 

 
 Joy went on to report:  “On the positive side, this past year saw a number of 
clinical faculty receive promotions and tenure.  The number of schools with myopic 
vision when it comes to clinical faculty and the value of clinical legal education 
continues to dwindle.”198 
 

Accomplishments of the KBG and the Go8 

 The KBG and the Go8 had very little power, except the power of persuasion.  

The things that were “accomplished” happened because deans, nonclinical law 

teachers, judges, and lawyers decided these were the right things to do.  It is fair to 

say, however, that by working together to achieve common objectives the KBG and the 

Go8 influenced some important developments related to clinical legal education. 

 It is probably true that some of the accomplishments described below would have 

happened even if the KBG had never been convened in Key Biscayne.  Perhaps, 

though, some changes happened sooner because of the vision, advocacy, and 

persistence of the clinical teachers who fought for the future of clinical legal education. 

 Elliott Milstein described the accomplishments of the KBG and the Go8 as 

follows:  

                                                 
197 Id. at 1. 
198 Id. 
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  My sense of what we did was to come together around a shared 

set of values and understandings about both the definition of clinical 

education and its potential as a transformative force within legal 

education.  . . .  We plotted and carried out a political strategy that was 

intended to carry forward a CLEPRian vision of the future.  Facing the 

demise of CLEPR, we created an agenda of what we believed was 

important both to survival and growth.  We adopted and carried out a 

strategy to deal with the federal government (both Congress and Dept. of 

Education) to ensure that the definition of what would be funded as clinical 

education met our short and long-term needs.  We dealt with the AALS 

and decided to strengthen the Clinical Section, got an agreement that is 

still extant that it hold an annual clinical teachers’ conference, persuaded it 

to create a permanent Committee on Clinical Education and more. 

 We developed strategies for dealing with the ABA Section on Legal 

Education and advocated for more clinic-friendly accreditation policies and 

practices including faculty status.  We advocated unsuccessfully for the 

refunding of CLEPR.  And we developed strategies for dealing with 

particular law schools as issues arose around funding, permanency, credit 

and faculty status. 

 At some indefinite moment the GOE stopped meeting, stopped 

planning and faded away.  However, most of those of us who were part 

of it pursued similar goals along paths that often intersected and 

sometimes diverged.  We have been, in my un-humble view, critical 

actors in creating the clinical movement that is today larger and more 

diverse than we ever imagined.  (There have been many victories and 

many disappointments, of course.)”199  

 The most important goal that was set by the Gang of Eight in 1979 was for 

clinical teachers to obtain some control over their destinies by getting into positions 

where they would be among the decision-makers.  The goal was not to have clinical 

teachers take over the regulation of legal education.  The goal was to have a seat at 

the table and a voice in the discussion.  This goal was accomplished. 

 Roy Stuckey wrote the following letter200 to David Barnhizer, Joe Harbaugh, 

Elliott Milstein, Gary Palm, and Dean Rivkin on February 7, 2000.  

                                                 
199 Email from Elliott Milstein to members of the Go8 and others on March 25, 2005, in preparation for 

the Go8’s reunion in November, 2005, at which they discussed “what we did, how we did it, why we did it, 

and what we accomplished” (on file with the Clinical Archive). 

200 On file with the Clinical Archive. 
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Dear Friends: 

 Let the chronicles record that on Saturday, January 8, 2000, six of 

the eight members of the Key Biscayne Group’s Coordinating Committee 

(aka the Gang of Eight) were in Washington, D.C. when one of its 

members, Elliott Milstein, was inducted as President of the Association of 

American Law Schools. 

 Joe Harbaugh was the parliamentarian for the meeting, Roy 

Stuckey was his school’s representative to the House of Delegates, Gary 

Palm was serving on the Council of the ABA Section of Legal Education 

and Admissions to the Bar, Dean Rivkin was preparing to lead an AALS 

public service project, and David Barnhizer was an international 

environmental law star with an ever-expanding list of publications.  And 

we are still speaking to each other. 

 Who could have imagined this in 1979?  We and many others 

have done some good work during the two decades since the Key 

Biscayne meeting.  It is now possible for real reforms to take place in 

legal education. 

 In sum, members of the Gang of Eight think we played a role in saving clinical 

legal education, and we think we helped improve clinical education and the careers of 

many clinical teachers. 

In Closing 

 There are four surviving members of the Gang of Eight in addition to me:  David 

Barnhizer, Joe Harbaugh, Elliott Milstein, and Dean Rivkin.  They encouraged me to 

tell this story because we believe it recounts important events in the history of clinical 

legal education.   

 Other members of the Gang of Eight played much more important roles than I did 

at various times, and I know that I omitted many of their contributions as well as those of 

other members of the Key Biscayne Group.  This was not done on purpose.  I had 

access to my files, not to theirs. 




