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ABSTRACT 
 

 Holding approximately five percent of the world’s population, the United States has 

twenty-five percent of the world’s prisoners.  With over 2 million people behind bars, the US is 

one of the most punitive countries in the world, with comparable rates to that of Russia and 

North Korea.  The government-led War on Drugs and Tough on Crime on Crime policies 

beginning in the 1960s resulted in the steadfast growth of incarceration, as well as severely 

increasing costs and the victimization and de-humanizations of millions.  About 95 percent of 

incarcerated men and women will return home, and yet, recidivism rates are detrimentally high: 

44.7 percent of federal prisoners will be re-arrested after five years, and 76.6 percent of state 

prisoners will be re-arrested within in five years.  With $80 billion each year spent on prisons, 

recently, people are beginning to regard such high recidivism rates as signs of failure.   

 The thesis will examine why criminal justice reform, specifically with the focus on 

reducing recidivism rates, is happening now, and how it is happening.  Despite the Tough on 

Crime policies seen before and around the turn of the century, the urgency for reform has been 

slowly brewing.  At the grassroots level across the country, universities, non-profit organizations, 

public officials, authors, documentarians, and volunteers are finding ways to push the agenda of 

increasing the awareness of the realities of our criminal justice system and showing stronger 

rehabilitation services for inmates is a worthy investment.  Likewise, in 2018, the FIRST STEP 

Act, a bipartisan bill standing for “Formerly Incarcerated Reenter Society Transformed Safely 
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Transitioning Every Person,” was passed in Congress and signed into law.  The recent passage of 

this law exhibits the national incentive to prevent inmates from receding back into the system, 

and the acknowledgement that crime is commonly a result of the environments our system places 

individuals.  Ultimately, through this examination, it is understood great strides are being made 

for criminal justice reform at the local, state, and federal level.  Activists are finding ways to 

draw upon both fiscal and moral reasonings to back reform – they are humanizing fiscal costs 

through proving the justice system needs immediate change.  It becomes all the more prudent to 

understand such incentives if we hope to evaluate the types of reform happening and if we wish 

to understand where the nation’s justice system is headed. 

       

 
 
 

 

 

 

 

 

 

 

 

 

 



iv 
 

 

 

ACKNOWLEDGEMENTS 

A sincere thanks to Molly Inman, Adjunct Professor in the Department of Government at 

Georgetown University, for advising me on my thesis.  I am incredibly grateful for all of the time 

Professor Inman dedicated to helping me throughout this process.  It was a great pleasure of 

mine to work with her and I am very appreciative of all the guidance and advice she provided. 

My deepest gratitude is owed to Jalen Goldwire whose patience, skepticism, and 

encouragement brought me to the ultimate mission of this work.  His reliable, thoughtful ear was 

one I depended on throughout this process as I worked through how I wanted to approach the 

vast subject of criminal justice reform.  Through my conversations with him, I was able to find 

exactly what I was passionate about this subject – he pointed me to my voice.  This work is 

dedicated to him, and to those who seek to listen.   

 

 

 

 

 

 

 

 

 

 



v 
 

TABLE OF CONTENTS 

 

            PAGE 

INTRODUCTION………………………………………………………………………………...1 

CHAPTER 1:  THE RISE OF CRIMINAL JUSTICE REFORM AS A SOCIAL AND 

POLITICAL MOVEMENT, AND THE WAR ON DRUGS……………………………………..8 

Understanding Social and Political Movements…………………………………………………..8 

The Rise of the War on Drugs and Tough on Crime…………………………………………….15 

Criminal Justice Reform – Justice Reform at Work……………………………………………..25 

CHAPTER 2:  RE-EVALUATING FISCAL COSTS TO MOTIVATE REFORM……………31 

Foreseeing Fiscal Burdens……………………………………………………………………….31 

Re-Directing the Money…………………………………………………………………………33 

Getting People to Listen………………………………………………………………………….43 

The Power of Money…………………………………………………………………………….49 

CHAPTER 3:  IGNITING MORAL DUTY THROUGH HUMANIZING ‘THE  

OTHER’ .………………………………………………………………………………………...54 

Considering the Human………………………………………………………………………….54 

Formalizing Advocacy – Organizations at Work………………………………………………..61 

Portraying the Human ……………………………………………………………………………69 

CHAPTER 4:  HUMANIZING FISCAL COSTS REACHING THE POLITICAL  

SPHERE…………………………………………………………………………….75 

The Timeframe of Incentivizing…………………………………………………………………75 

Texas and Georgia Leading the Way…………………………………………………………….79 



vi 
 

Following the Leaders ……………………………………………………………………………83 

Reaching Capitol Hill……………………………………………………………………………88 

Progressing with Caution………………………………………………………………………...92 

CONCLUSION…………………………………………………………………………………..95 

BIBLIOGRAPHY………………………………………………………………………………102 

 

 

 

 

 

 

 

 



1 
 

 

 

INTRODUCTION 

“I believe in the human capacity to innovate, to imagine, to create.  Prisons are a failure of 
imaginations in the most tragic sense of the term.” 
  -Baz Dreisinger 

 

In 1787, a group of influential Philadelphians – among them, Benjamin Franklin, and 

Benjamin Rush, another signer of the Declaration of Independence – was horrified by the public 

debasement of prisoners and the destitution of local jails.  The group formed a society to 

encourage a moral, compassionate, humanizing, and just correctional system.  In the preamble of 

the society’s constitution, the men wrote of their obligation to extend benevolence to all people, 

no matter their crimes and indiscretions; and, of the necessity for modes of penalties and 

punishments that could restore citizens to happiness and virtue.  Their fight continues.  More 

than two hundred and thirty years after its founding, the Pennsylvania Prison Society is the 

nation’s oldest human rights organization.  The stated mission in its founding is one of advocacy 

for humane prisons, and a rational approach to criminal justice, which still stands as the goal.  In 

this fight today, though, they are far from alone. 

 With about 2.3 million people behind bars, the US is one of the most punitive countries in 

the world, arresting, convicting, and incarcerating at a proportionately higher rate than any other 

Western country.  Not only does the United States have the highest incarceration rate in the 

world, it is seven to ten times higher per capita than any other advanced democracy, despite its 

lower than average crime rates; yet the United States’ prisons are unsafe, sordid, and 
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overcrowded.1  With close to five percent of the world’s population, America has twenty-five 

percent of the world’s prisoners.  Over the past 40 years, the US prison population has increased 

over 500 percent.  In fact, in the US over 20 million people have a felony criminal record and 

somewhere between 50 to 70 million people with some sort of criminal record.  Each year, about 

six hundred fifty thousand released from state and federal prisons, with about ten to twelve 

million released from local jails.   

 In 1972 three hundred thousand people were incarcerated.  As is widely known today, the 

US practices by mass incarceration.  As a result, people have been asking why.  This steady 

growth of incarceration is linked to the government-led War on Drugs beginning in the 1960s, 

leading to Tough on Crime policies.  By the end of the 1980s, each political party was trying to 

prove it was tougher than the other.  By the turn of the century, there were more than two million 

people behind bars.   

Taking people out of society enabled an attitude of “out of sight, out of mind,” and the 

belief that the way to end criminality is by locking up as many people as possible for as long as 

possible.  With some opposition, the War on Drugs and the Tough on Crime movement 

overpowered the country through the means of fear of the criminal and the persuasion of 

punishment.  As a result, racial equity suffered because of these policies and practices.  African-

American men, for example, account for roughly 6.5 percent of the US population, but make up 

40.2 percent of the prison population.  One in three African-American men between the ages of 

18 to 30 are in jail, prison, on probation or parole.  In major cities such as Los Angeles, 

Baltimore, Washington DC, and Chicago, 60 percent of young black men are in jail, prison, or 

 
1 Marc Howard, “In Coronavirus Crisis, Lessons in Humanity toward America's Incarcerated,” USA Today, May 22, 
2020, www.usatoday.com/story/opinion/policing/2020/05/22/covid-19-crisis-lessons-humanity-toward-americas-
incarcerated/5240573002/. 
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on probation or parole.  We now have more African-Americans under criminal supervision than 

the total number of enslaved people in the 1850s.2  Therefore, to discuss criminal justice reform 

is to simultaneously speak of inequality and race in the US.   

 With the country spending $80 billion a year on our prison system, in 2018, the federal 

government passed the First Step Act, standing for “Formerly Incarcerated Reenter Society 

Transformed Safely Transitioning Every Person.”  Following the new rhetoric of the times, Right 

on Crime and Smart on Crime have exposed the grave failures of Tough on Crime, bringing the 

country in an entirely different direction.  This act is one of the federal government’s first 

attempts to reform the federal system, mitigating overcrowded prisons and disproportionate 

sentencing.  Some critical changes in this extensive bipartisan bill include converting life 

sentences under the three-strike penalty to twenty five years, reducing mandatory minimum 

sentences for non-violent drug offenses, requiring federal prisons to provide programs to reduce 

recidivism, and expanding earned-time credit opportunities.3  Taking six years to pass, the First 

Step Act was a culmination of years of grassroots organizations at work, countless studies, 

reports, and books exposing the injustices in our justice system, failed prior bills constructed by 

reformed politicians, colleges and universities understanding their roles as educators for all, 

celebrities using their platforms to pursue what is just in their minds, and the persistence of 

individuals to bring new meaning and rhetoric to the justice system in the US.  

 With its consistent bipartisan support, the federal government, state governments, and 

local governments are all seemingly following this direction, coining the fight against mass 

incarceration as the civil rights movement of today.  Nationwide, for example, 35 states and over 

 
2 13th, directed by Ava DuVernay (Netflix, October 7th, 2016). 
3 Meghan Laska, “A Broken System,” The Record, Boston University Law, November 15, 2019, 
www.bu.edu/law/record/articles/2019/record-fall-2019-cover-a-broken-system/. 
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one hundred and fifty cities and counties have adopted what is widely known as the “ban the 

box” policy allowing for employers to consider a job candidate’s qualifications first, 

significantly reforming a recently released person’s re-entry experience.4  Likewise, many states, 

such as Florida and Louisiana, are following the trend and restoring the right to vote for the 

formerly incarcerated.  Colleges and universities are beginning to offer courses to inmates in 

local prisons, and some even going as far as to offer inmates the opportunity to pursue a degree 

from the school itself, such as Bard College in upstate New York.  Prosecutors – the “bad guy” 

in the eyes of many criminal justice reformers – such as Adam Foss and Nigel Farinha are 

speaking out about the appalling rates of recidivism and re-defining a prosecutor’s vision of 

success.  Thanks to the unrelenting efforts of many, it is suddenly clear we are now in a time 

when both political parties have found it is no longer in their interest to maintain the prison 

system redefined during War on Drugs era.     

In the Tough on Crime tropes, there was an overwhelming rejection of any semblance of 

empathy for incarcerated people: if you could not do the time, then “do not do the crime.”  Prison 

was about strictly punishment.  Those committing crimes would be perpetually and cripplingly 

labeled criminals, regarding the person and the crime as one.  The important questions then 

become, why and how are the reforms we are seeing today taking place?  In her profoundly 

influential book published in 2010, The New Jim Crow: Mass Incarceration in the Age of 

Colorblindness, Michelle Alexander notes “it is critical to keep in mind that the question of how 

we do reform work is even more important than the specific reforms we seek.”5  She says this 

because reform cannot continue until understanding how it is accounted for.  The evolution of 

 
4 Beth Avery, “Ban the Box: U.S. Cities, Counties, and States Adopt Fair Hiring Policies.” National Employment 
Law Project (July 2019): www.nelp.org/publication/ban-the-box-fair-chance-hiring-state-and-local-guide. 
5 Michelle Alexander, The New Jim Crow: Mass Incarceration in the Age of Colorblindness (New York: The New 
Press, 2020), 235.  
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reform matters because context matters.  Likewise, as David Dagan and Steven M. Teles show in 

their work Prison Break: Why Conservatives Turned Against Mass Incarceration, “the growth of 

the carceral state was driven by some very powerful path-dependent processes.  Expansions of 

mass incarceration did not produce pendulum-like countereffects, but generated reinforcing 

feedback that encouraged policymakers to push even further in the direction of punitive 

policymaking.”6  Therefore, for a criminal justice reform movement working in reverse of what 

we saw beginning in the 1960s, could then imply that such reinforcing feedback is at work again, 

but this time in a different direction.  Understanding how can bring us to this answer.  

Changing minds is difficult, bringing forward issues people previously have not had to 

think about is difficult.  Holding people accountable – holding ourselves accountable – is 

difficult.  This all takes a combination of passion, strategy, organization, and making resources 

available.  This thesis will explain why and how criminal justice reform moved from the War on 

Drugs and Tough on Crime to what we see today with the passage of the First Step Act, ‘Right 

on Crime’ and ‘Smart on Crime’ reforms throughout the country, and the dire need to reduce 

recidivism.  I will be arguing that the changes in criminal justice reform are occurring today 

because those involved in the movement have found ways to incentivize others through a method 

I call “humanizing fiscal costs.”  Motivations through both reducing fiscal costs and igniting a 

sense of a moral duty have slowly but increasingly brought the changes we are seeing in the US 

criminal justice system.  In this thesis, I will contend that the reform seen today allows for the 

fiscally-minded and the moralist to stand together.  When these motivations work in tandem and 

reinforce one another, a dismantling of the previous status quo can happen.   

 
6 Steven Teles and David Dagan, Prison Break: Why Conservatives Turned against Mass Incarceration (New York: 
Oxford University Press, 2016), 170-171.  
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Furthermore, despite the far-reaching reforms taking place in criminal justice, such as 

prisoners’ rights, reducing the use of solitary confinement, and law enforcement reform, I will be 

focusing on the reforms happening today with goals of reducing recidivism, or the rate at which 

someone re-offends and returns to prison.  So far in this new movement, recidivism has been the 

common tool to connect the prison world to society, and to help end this notion of “out of sight, 

out of mind.”  This is because reintegration is not just a concern for those who are returning from 

prison, but it is also a matter of public safety, economic necessity, and the reformation of 

relationships.  Around ninety-five percent of incarcerated men and women will return home, 

with federal prisons having a 44.7 percent re-arrest rate after five years, and in that same time 

frame, state prisons have a 76.6 percent re-arrest rate.7  It is clear recidivism rates must go down, 

and cost and moral justifications have helped show the ways in which the criminal justice system 

touches the lives of every American.  As the nuanced mission to decarcerate is in only at its 

beginning stages, the focus on reducing recidivism – improving re-entry and keeping those 

released from going back – has been the widely accepted initial step to end mass incarceration.   

The First Step Act serves as the marker for this thesis because it is the most recent and 

most extensive federal bill passed during the era of Right on Crime and Smart on Crime, 

exhibiting the national incentive to prevent former inmates from receding back into the system.  

This thesis seeks to explain how the combination of cost effectiveness justifications and a call for 

moral duty have brought about the current and sweeping changes in rehabilitation, alternatives to 

incarceration, and re-entry services in the United States.  The first chapter will explain social and 

 

7  “Prison Reform: Reducing Recidivism by Strengthening the Federal Bureau of Prisons,” The United States 
Department of Justice, last modified on March 6, 2017, www.justice.gov/archives/prison-reform. 
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political movements and how they work and persist over time.  In the same chapter, I will 

explain a criminal justice reform timeline with a strong focus on the War on Drugs through the 

turn of the century.  Chapter two will examine the cost effectiveness justifications for reducing 

recidivism and how the analysis of reducing fiscal costs has motivated people to engage in 

reform. The third chapter will elaborate on the second chapter but by discussing the moral 

justifications and the ways in which this movement have employed moral duty to advance their 

goals of reducing recidivism.  The fourth chapter will examine both the state governments versus 

the federal government and who is influencing whom.  This chapter will also differentiate 

between criminal justice reform working as both a social and political movement, as well as the 

lag between leading reformist states and resistant states, and how the federal government is 

responding.  I will conclude with how current events, such as COVID-19 and the Black Lives 

Matter movement, may provide as predictors of where this movement is headed.   
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CHAPTER 1 

THE RISE OF CRIMINAL JUSTICE REFORM AS A SOCIAL AND POLITICAL 
MOVEMENT, AND THE WAR ON DRUGS 

 

Justice is a journey.  It is never, never contented, never at ease.  Justice is a movement; justice is 
movement. 
 -Baz Dreisinger 

 

I.  Understanding Social and Political Movements 

 The word ‘motivation’ shares its root with ‘emotion,’ both coming from the Latin word 

motere, meaning to move.  Our motivations provide the basis for which we create movement in 

our lives.  Our motives give us our goals and the desire to achieve them.  Motivation is powerful 

and can often times predict success better than intelligence, ability, or salary.  Stories of personal 

motivation are the ones most commonly told.  Likewise, not only is personal motivation forceful, 

but so too is understanding how to motivate others.  A social or political movement rely on this 

tactic. 

 In an op-ed written for TIME Magazine, Eric Barker discusses ways to motivate people.  

The four ways consist of a perceiving self-interest, making people feel rather than simply 

knowing something, understanding and finding progress in the work, and working with a shared 

belief or story.  In a social or political movement, each thrives on timing and momentum.  The 

ways Barker describes fit into the mold of the fiscal and moral motivating factors for criminal 

justice reform.  In his article, Barker uses the bestselling book, Built to Last, as an example, for 

his explanation of creating a shared belief.  The author of Built to Last, Jim Collins, speaks of a 
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cult-like culture that is shared within long-lasting companies.  Although Barker somewhat 

disagrees with the so-called cult-like culture, he writes, “you needn’t think hard about how you 

can make your company seem bizarre to outsiders.  However, you do need to think about how 

you can be provocative enough to change what people do every day.”8  Barker builds from this, 

arguing stories give life meaning, give work meaning, and create unity and morale.  He believes 

good thinking starts with strong feelings, and when the strong feelings are expressed in a calling 

and compelling fashion, the more impassioned the audience becomes.  He writes, “institutions 

that can communicate a compelling historical narrative often inspire a special kind of 

commitment among employees.  It is this dedication that directly affects a company’s success 

and is critical to creating a strong corporate legacy.”9  Although Barker has the idea of a 

company in mind, it is the same for any type of cause or movement that wishes to persist.  

Criminal justice reform over time has found ways to employ the use of social media, of people 

with social and political platforms, and of transparent and powerful rhetoric to create a strong 

sense of urgency.   

 Barker’s four techniques for motivation also help to explain the ways in which a person 

can become empathetic.  In order to reach a state of empathy, one must share certain feelings 

with another.  As a common saying goes, “when we see a stroke aimed at another, we must feel 

it ourselves.”  One must recognize a feeling in another as the same as in oneself.  When this is 

done, his or her ability to find this unity with another becomes much greater.  In his article 

published by the American Psychological Association, “Empathy: A Motivated Account,” Jamil 

Zaki explains the study of empathy with origins rooted in philosophy, as the phenomenon is 

 
8 Eric Barker, “How to Motivate People: 4 Steps Backed by Science,” TIME, April 8, 2014, 
https://time.com/53748/how-to-motivate-people-4-steps-backed-by-science/. 
9 Ibid. 
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predominantly reflexive.  In his research, he decides, “although empathy clearly exhibits features 

of automaticity, observers do not always empathize automatically.  Instead, empathic processes 

are deeply context dependent.”10  In order for a movement to gain traction, in order for there to 

be a successful context, many must rely on their sense of empathy to stay motivated.  This is 

usually done by first recognizing self-interest, then self-reflecting, and finally, seeking out ways 

to understand. Zaki ultimately proposes that people decide to engage with others if “empathy is 

consistent with some social goals and inconsistent with others.  In particular, at least three 

phenomena individuals might avoid – pain, costs, and interference with competition – and three 

phenomena they might approach – positive affect, affiliation, and desirability – produce goals to 

stave off or experience empathy.”11  Therefore, the social context must provide appropriate 

avenues for empathy.   

Criminal justice reform consists of defining particular social goals.  Over time, these 

goals have changed.  The goals we see today rely on the perception that people want to avoid 

pain and costs, while accepting a benefitting society that is re-examining the idea of justice.  One 

way it has done so, is by becoming its own field of study.  According to David Duffee, a 

professor of criminal justice at the University of Albany, criminal justice theory developed as an 

academic field in the 1960s, but did not truly come into its own until 2008.  In Duffee’s co-

authored book with Edward Maguire, Criminal Justice Theory: Explaining the Nature and 

Behavior of Criminal Justice,  they define criminal justice theory as a theory which “seeks to 

explain and examine the variations, and the aspects of government social control systems, which 

select the criminal sanction over other forms of social control and shape the nature of criminal 

 
10 Jamil Zaki, “Empathy: A Motivated Account,” Psychological bulletin 140 no. 6 (2014), 1608, 
https://doi.org/10.1037/a0037679. 
11 Ibid. 
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sanction to be employed.”12  By defining itself as different than criminology and becoming its 

own field, the individualized theory called for a particular advancement.  Duffee and Maguire 

say this research and “all research must be judged by both its scientific and its human, ethical 

value.”13  When criminal justice became its own field it called for the lenses of both scientific 

and ethical study.  This new, united field began to act as a guide towards our willingness to 

empathize as the scientific and ethical research began to provide relevant motives.  Reaching 

empathy, when backed up by hard evidence, is a force that can trigger everything from 

individual relationships to large-scale cooperation.    

In order to understand the evolution of reform, we must first examine the formation and 

persistence of movements.  At the core of movements lies motivations that provide avenues of 

recognizing self-interest and empathy for those previously overlooked.  As we will see, criminal 

justice reform today is working at both the social and political level.  Social movements are 

defined as, “purposeful, organized groups striving to work toward a common goal.  These groups 

might be attempting to create change… resist change… or to provide a political voice to those 

otherwise disenfranchised… social movements create social change.”14  Social movements 

emerge when there is a dysfunction in the relationship between systems.  Collective-behavior, is 

predicated upon non-institutionalized activity in which several people voluntarily engage.  In 

Sally Vyain et al.’s work, they argue there are four primary forms of collective behavior: the 

crowd, the mass, the public, and social movements.  While a crowd consists of a large group of 

people with a range of interaction, such as people walking in a city, social movements are not 

 
12 David Duffee and Edward R. Maguire, Criminal Justice Theory: Explaining the Nature and Behavior of Criminal 
Justice (New York: Routledge, 2007): 22. 
13 Ibid, 21. 
14 Sally Vyain et al.  Introduction to Sociology 1st Canadian Edition, (Press Books, 2014): 
opentextbc.ca/introductiontosociology/front-matter/about-the-book/. 
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only much more vast, but are purposeful, organized groups that are striving for a common social 

goal.  Occurring at either a local, national, or even global stage, the common goal is the 

underlying factor which keeps the movement united.    

Studying social movements, sociologists have examined its life-cycles, understanding 

how they emerge, grow, and in some cases, die-out.  Sociologists Herbert Blumer and Charles 

Tilly identified three stages within this life-cycle: the preliminary stage, the coalescence stage, 

and the institutionalization stage.  In the preliminary stage, people start to become aware of an 

issue and leaders emerge, the coalescence stage is when people come together and organize in 

order to raise awareness and create transparency, and the institutionalization stage is when the 

movement no longer requires grassroots volunteerism and it is an established organization.  A 

fourth stage, the decline stage, can come about when people fall away, adopt a new movement, 

or the movement successfully brings about the change it sought.15  As we will see, criminal 

justice reform is qualified in the institutionalization stage, however, as it is still growing, 

constant work in the preceding two stages is still necessary.  It must continually compete for our 

attention and create transparency as the criminal justice and prison worlds prove quite elusive.   

Finding ways to continuously re-frame the issues within criminal justice and prison 

reform are essential.  Portrayals of the problems and foreseeable goals must be easily understood.  

There must also be particular framings that act as calls to action – finding ways to inspire a 

growing audience to participate.  Aldon Morris and Carol Mueller explain in their book, 

Frontiers in Social Movement Theory, that “social movement participation is examined as a 

potentially transformative experience in which subjective definitions of self become linked to a 

shared social construct, which is capable, under some circumstances, of exacting loyalty and 

 
15 Ibid. 
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commitment to the movement.”16  They use the example of the freedom rides in the civil rights 

movement for such an opportunity.  Examples for today’s movement of criminal justice reform 

could be traced to the documentaries Titicut Follies, 13th, and College Behind Bars, or what we 

are seeing today with the Black Lives Matter movement after the deaths of George Floyd, 

Ahmaud Arbery, and Breonna Taylor.  These events shock the system allowing an opportunity 

for many minds to be changed.  The tragedy behind each story, followed by the constant 

publicity and attention, help create new avenues reaching people previously unaware.  As a 

result, the sense of shared consciousness grows as an increasing population go through this 

transformative experience as they learn more about the justice system and commit themselves to 

the cause.   Simultaneously, then, if a movement is successful enough, both cultural and 

institutional change can arise, which is happening for criminal justice and prison reform. 

If a social movement becomes strong enough, the culture will begin to change, and when 

the culture starts changing, representatives start listening.  Criminal justice reform is advancing 

at both the social and political sphere.  In an article for The Nation, David Sirota says “successful 

politics starts with successful ideological movements, and those movements are a prerequisite to 

any serious partisan gain.”17  He points out that movements based on ideology can be far more 

powerful than loyalties to any political party – or as it commonly goes, if a movement’s goals 

can stay within the core ideologies of a party, representatives will begin to listen.  Sirota goes on 

to point out, “truly successful movements in American history have always started at the 

grassroots level, not in the insulated halls of elite power.”18  It is at this moment when a social 

 
16 Aldon D. Morris and Carol M. Mueller, Frontiers in Social Movement Theory (London: Yale University Press, 
1992), 16. 
17 David Sirota, “The Resurgence of Movement Politics.” The Nation, June 29, 2015, 
www.thenation.com/article/archive/resurgence-movement-politics/. 
18 Ibid. 
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movement becomes political.  Writing about the 2016 Presidential election, Bruce Shapiro is in 

agreement with Sirota, as he recognizes “electoral politics is usually the last place change gets 

felt… even a sympathetic, just-minded president is only likely to speed reform when backed by a 

powerful grassroots campaign, as Lyndon Johnson did with the Civil Rights Act and Barack 

Obama did with marriage equality.”19  Therefore, the politicians are likely not the ones always 

setting the tone.  If reform is happening at the political level, then, we should expect to see a 

history of movement politics preceding the political change.  Movement politics moves the goal 

posts at the political level. 

In his op-ed entitled “The Three Elements of Today’s Political Movements,” Alex Slater 

sets the framework for three fundamental pieces that political movements need: opposition to the 

establishment, longevity, and prominence.  Writing this piece with upcoming presidential 

election in mind, he examines the works of major political movements.  He finds, “there’s an 

undeniable appeal to feeling like you’re taking part in a challenge to the powers that be… 

shaking up the system seems to be a necessary component for campaigns to move beyond the 

basic platforms and become political movements.”20  Again, we are seeing power in moments 

that shake up the system, and the motivation we can instill in others when we show the roles that 

people can play.  When people begin to understand how they are being influenced by certain 

bodies of power, it opens the opportunity for them to take control in a place that they did not 

believe existed beforehand.   

 
19 Bruce Shapiro, “The Democratic Convention Is Highlighting the Difference Between Electoral and Movement 
Politics.” The Nation, July 28 2016, https://www.thenation.com/article/archive/the-democratic-convention-is-
highlighting-the-difference-between-electoral-and-movement-politics/. 
20 Alex Slater, “The Three Elements of Today's Political Movement,” Morning Consult, January 2020, 
https://morningconsult.com/opinions/the-three-elements-of-todays-political-movement/ 
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Slater goes on to explain that even though ‘shock the system’ moments are critical, they 

also can tend to give the illusion that movements happen overnight.  When a movement reaches 

the political sphere, it is usually because it has passed the test of longevity.  The persistence of a 

movement carries greater weight over time.  Finally, Slater explains how candidates and 

politicians can take advantage of the prominence of a movement.  He writes,  

the candidates who become movements are those who seized on broader trends in 
society… these candidates allow their supporters to feel swept up in a moment in  
history.  They transcend policy positions and proposals, and instead make voting feel  
like a statement we make about ourselves and about the society we aspire to live in  
and share.21   

 
Understanding the momentum of a popular movement, candidates will speak to its power, 

instilling a sense of purpose to the supporters.  How certain politicians have done this will be 

examined closely in following chapters.  Politicians are using their platforms to reinforce a 

durable shared-consciousness.  Recently, we can point to various politicians’ speeches 

acknowledging the need for reform, enacting reform, and encouraging others to take part.  In 

order to understand the process leading to the passage of the First Step Act, then, we must first 

trace back to the inner-workings of grassroots level reformists.  This begins when criminal 

justice was pushed to the national agenda in the 1960s.   

 

II. The Rise of the War on Drugs and Tough on Crime 

Since the 1800s, the US Government has found ways to incentivize putting people behind 

bars.  The 13th amendment, for example, made it unconstitutional in the United States to have a 

slave or permit involuntary servitude, unless it was for a punishment of a crime.  On December 

6, 1865 Congress wrote, “Neither slavery nor involuntary servitude, except as a punishment for 
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crime whereof the party shall have been duly convicted, shall exist within the United States, or 

any place subject to their jurisdiction.”22  After the Civil War, African-Americans were arrested 

in mass due to this loop-hole.  With four million slaves free in the South, there had to be a way to 

maintain the economy.  This is when convict-leasing arose.  Along with thousands of arbitrary 

arrests of minor crimes, also came the perception of the black male rapist – stemming from the 

reality that the white political elite and the business establishment needed black bodies 

working.23  Then came segregation and the Jim Crow era, pushing the line again of the legality 

of racism.  As noted by Alexander, “the rhetoric of ‘law and order’ was first mobilized in the late 

1950s as Southern governors and law enforcement officials attempted to generate and mobilize 

white opposition to the Civil Rights Movement.”24  Politicians would point to Martin Luther 

King Jr.’s philosophies as a leading cause of crime and depict civil rights protests as criminal.   

In 1970, the prison population in the United States stood at 357,292.  However, according 

to Christian Parenti – investigative journalist, academic, and author – beginning in the late 

sixties, US capitalism hit a dual social and economic crisis.  The response was the buildup of the 

criminal justice system in which we are still fighting today.  Parenti’s book, Lockdown America: 

Police and Prisons in the Age of Crisis, published in 2001 deals with the recent history of the 

American political economy and the origins of the current criminal justice buildup.  This work is 

on the recommended reading list by the Marshall Project.  With the Civil Rights Movement and 

the Vietnam War, in the late sixties and early seventies, order seemed to be unraveling with 

massive anti-war protests on the Washington Mall, economic stagnation, and skyrocketing crime 

and rioting in the cities.  Parenti writes,  

 
22 “13th Amendment to the U.S. Constitution: Abolition of Slavery,” National Archives and Records 
Administration, accessed July 25, 2020, https://www.archives.gov/historical-docs/13th-amendment.  
23 13th.  Directed by Ava DuVernay.    
24 Alexander, The New Jim Crow:  Mass Incarceration in the Age of Colorblindness, 41. 



17 
 

America’s whole social fabric seemed to be coming apart.  Every structure of  
authority and obedience was breaking down…Though garnished with youthful  
nudity and flowers, the crisis of the late sixties and early seventies was more  
serious than is often acknowledged; the country was in the midst of a haphazard  
but deadly social revolution.  It is from this political and economic crucible that  
today’s emerging anti-crime police state and prison industrial complex were forged.25 

 

Likewise, at the backdrop of all of this were hundreds of riots in cities across the country 

between 1965 and 1968.  While losing the war abroad, it was at this time that President Johnson 

began looking to wage a war at home.  In 1967, Johnson took drug enforcement and regulation 

away from the Treasury and FDA and handed it to Attorney General Ramsey Clark, creating a 

new agency called the Bureau of Narcotics and Dangerous Drugs (BNDD): the precursor of 

today’s Drug Enforcement Administration (DEA).  Simultaneously, Johnson was looking to 

create stronger ties between the federal government and local police.  Johnson was lying the 

initial groundwork for police power, surveillance and incarceration.  The fearmongering rhetoric, 

primarily used by Sunbelt republicans, backing the procedures of “law and order” would soon 

catch on.   

 When Nixon was elected in 1969, crime control was predominantly a local issue and 

beyond federal jurisdiction.  With law and order remaining a priority for the Nixon 

Administration, they came to realize, “narcotics would be the Trojan horse for deeper federal 

involvement in policing.”26  On June 17, 1971, President Nixon waged an all-out offensive on 

“public enemy number one.”  The War on Drugs had commenced with hundreds of millions of 

dollars now flowing into the federal government and its new agencies.  Although Nixon was 

right about an increase in casual drug use – mainly marijuana – there was no evidence of a 

national narcotics siege.   Eventually, however, all of America’s problems became drug related.  

 
25 Christian Parenti, Lockdown America: Police and Prisons in the Age of Crisis, (Verso, 2001), 4. 
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Along with this, came the heightened demonization of the drug user and the criminal.  The call 

for law and order eventually became known as the Southern Strategy because Nixon started to 

recruit Southern white representatives into the republican fold.  He also worked to persuade poor 

working-class white people into the Republican party, speaking on non-racial terms but veiled 

with racial appeals, as he discussed crime taking over law and order.  The Comprehensive Drug 

Abuse Prevention and Control Act of 1970, therefore, passed smoothly providing $189 million 

for expanded drug treatment, the Bureau of Narcotics and Dangerous Drugs received 300 

additional agents, and the Law Enforcement Assistance Administration’s annual budget routinely 

surpassed one billion for the rest of the decade.27   

Journalists, Puerto Rican Independistas, and the Black Panthers were Nixon’s real 

enemies, so his ultimate goal was to quiet civil unrest by using militant representatives to keep 

the urban poor in check.  Parenti writes,  

This required a generalized buildup of police power, hardware, and organization.   
As Nixon’s Chief of Staff H.R. Haldeman had written in his diary: ‘[President  
Nixon] emphasized that you have to face the fact that the whole problem is really  
the blacks.  The key is to devise a system that recognizes this while not appearing  
to.’  That ‘system’ was the war on crime and criminal justice buildup.28 

 
 
The Nixon administration understood the tumult in the US as a problem caused by “the blacks.”  

The prison system became a tool to put people away that the government deemed a threat.  Deep-

seated racism underscored each decision in this process.  In addition, in a twenty-two-year-old 

interview, but published recently in Harper’s Magazine, John Ehrlichman, a Nixon advisor, said,  

You understand what I’m saying?  We knew we couldn’t make it illegal to be  
either against war or black, but by getting the public to associate the hippies with 
marijuana and blacks with heroin.  And then criminalizing both heavily, we could  
disrupt those communities…We could arrest their leaders, raid their homes, break  
up their meetings, and vilify them night after night on the evening news.  Did we  

 
27 Ibid. 
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know we were lying about the drugs?  Of course we did.29   
 
Protestation, opposition, and drug-abuse became criminal.  The government created a new set of 

fear among the public, and soon enough they began to listen.   

Ultimately, the Nixon administration, fell short of many of their law and order legacies 

because of the Watergate scandal.  As Watergate was closing in and public tolerance was 

diminishing, towards the end of his presidency, Nixon had to close back down many of his 

agencies.  His primary legacy in the criminal justice buildup, however, was LEAA.  Launched in 

1968 as Johnson’s brainchild, the Law Enforcement Assistance Administration (LEAA) was a 

US federal agency within the Department of Justice – it was a hybrid think-tank, a slush fund, 

and a law enforcement bureaucracy.  Although contested even at the time, it is regarded as the 

“Johnny Appleseed of today’s law-and-order militarization.”30  LEAA ignited the development 

of a nationwide law enforcement communications infrastructure as police systems had to be 

upgraded, rationalized, and computerized: “America’s patchwork, disparate, and sometimes 

overlapping police agencies had to be brought together into a single, coherent, smooth-running 

informational surveillance network.”31  As the systems grew, so too did the demand for more 

information; meaning, a greater emphasis on stopping and questioning the public.  The Nixon era 

left a legacy of the buildup in law enforcement’s social-psychological arsenal.   

Throughout Gerald Ford and Jimmy Carter’s presidencies, the economy continued to drift 

and public opinion of crime and law enforcement shifted to the more pressing issues of 

‘economic concerns.’  When Ronald Reagan began his presidency, along with his economic 

transformations came the revolution of a new round of criminal justice militarization.  As we saw 

 
29 Tom LoBianco, “Report: Nixon's War on Drugs Targeted Black People.” CNN, March 24, 2016, 
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with Nixon, the Reagan administration needed to find a way to build consensus among state and 

local governments as illegal drug use was still not quite a pressing public concern.  Alexander 

explains the solution to their dilemma: “cash.  Huge cash grants were made to those law 

enforcement agencies that were willing to make drug-law enforcement a top priority.  The new 

system of control is traceable… to a massive bribe offered to state and local law enforcement by 

the federal government.”32  Each arrest, for example, would net a given city or county about one 

hundred fifty-three dollars in state federal funding.  As headlines in the early 80’s were filled 

with stories about communist threats or the recession, Reagan was finding ways to slowly ramp 

up his war on drugs.  By the 1990’s, the majority of state and local police forces in the country 

had availed themselves of newly available resources to buttress their drug war operations.    

Alexander writes, “in barely a decade, the War on Drugs went from being a political slogan to an 

actual war.  Now that police departments were suddenly flushed with cash military equipment 

earmarked for the drug war, they needed to make use of their new resources.”33  By 1980, the 

prison population grew to 513, 900 people; by 1990, 1,179,200.  The explanation for this shared 

to the public was if they could be really tough on drugs, then the punishments could act as a 

deterrence.  Nixon coined the War on Drugs as a rhetorical ploy, Reagan made it a literal one.   

Further, as Nancy Reagan was telling the country to “Just Say No,” the introduction of 

crack cocaine came.  Crack cocaine is smokable and, at the time, largely an urban issue – versus 

powder cocaine which was largely suburban.  Crack was marketed in small doses, relatively 

inexpensive, and used in particular by African-American communities.  Immediately, Congress 

established mandatory sentencing, penalizing crack far harsher than powder.  As result, black 

people in the country were getting far worse sentencing compared to white people for using the 
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same drug.  Drug forces were now ravaging through cities and black communities, as African-

Americans disappeared into the prison system for extensive periods of time.  Essentially, Regan 

criminalized economic inequality, racial segregation, and drugs all through this war, leading to a 

task force three times bigger, prisons being built all over the nation, and mass incarceration.  As 

Newt Gingrich says in the documentary 13th, there should not have been any difference 

considered between crack and cocaine as “it fundamentally violated a sense of court fairness.”34  

In the build-up of the drug war, a shift began to arise within the courts in favor of the 

Government and away from the criminal defendant.  In Gates v. Illinois, for example, it became 

easier for police to obtain search warrants based on anonymous tips.  In the ruling of United 

States v. Leon, police were allowed to use defective warrants – warrants with inadequate 

probable cause or factual errors – to obtain evidence, in addition to giving police the “good-

faith” exception to the “exclusionary rule.”35  African-Americans, and in particular, African-

American men were disappearing out of society – Michelle Alexander says describes it as 

“nearly genocidal.”36  By making the public increasingly afraid, the justifications for putting 

people behind bars seemed valid.  Reagan won his election and re-election largely due to the 

conception of fear of crime and the need for law and order.       

In 1984, Reagan’s re-election year, the Comprehensive Crime Control Act (CCCA) was 

constructed.  This draft, was considered, as Ted Kennedy said, “the most far reaching law 

enforcement reform in our history.”37  Some, even went as far to claim it was the beginning of a 

new era.  The bill created a federal preventive detention so that judges could deny bail to 

defendants, established mandatory minimum sentences and a “sentencing commission” to devise 
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strict sentencing guidelines, toughed mandatory minimums for the use of firearms, increased the 

maximum fines level in drug cases, and eliminated federal parole.  The CCCA bill also 

revolutionized law enforcement’s use of forfeitures as it expanded the government’s ability to 

seize property and cash from convicted or accused drug dealers.  Likewise, not only giving an 

enormous amount of power to the police, it also made the police dependent on drug money, thus 

incentivizing them in a particular direction.  Parenti writes, “The point is not that all those 

targeted for forfeitures are innocent but, rather, to show how forfeiture, contrary to its purported 

goals, does not take the profit out of drug dealing.  Instead, the laws merely deals law 

enforcement into the game.”38  With the culmination of this bill and crack cocaine, with law 

enforcement motivated to pursue “justice” in certain directions, media too caught on portraying 

this as an “epidemic,” “plague,” and a “crisis” that was suddenly gripping the nation mainly in 

communities of color.       

In 1985, roughly 800,000 people were arrested on drug charges.  For any federal drug 

crime involving physical injuries or death, or for “major” second offenses, the mandatory 

minimum was automatically increased two twenty years.  Then, in 1986 the Anti-Drug Abuse 

Act was passed providing $124.5 million for the Bureau of Prisons along with imposing twenty-

nine new mandatory minimum sentences.  As Reagan was heading out office, and the 

presidential race of 1988 was underway, it eventually became clear what would win the votes.  

The race was between Republican George H.W. Bush and Democrat Michael Dukakis.  Lee 

Attwater, Bush’s campaign strategist knew had a move that would be devastating for Dukakis as 

it played into the white fear of African-American stereotypes portraying Dukakis as soft on 

crime – soon came the Willie Horton campaign ad.  Horton was an African-American man 
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convicted of murder when he was furloughed from prison under a Massachusetts program when 

Dukakis was governor.  During this weekend that Horton was out of prison, he raped a woman 

and stabbed her partner.  In the ad, the narrator says, “’Dukakis not only opposes the death 

penalty, he allowed first-degree murderers to have weekend passes from prison.’” The ad then 

ends with the line, “’Weekend prison passes, Dukakis on crime.”’39  Bush’s landslide of a victory 

showed the War on Drugs was in full force and if the Democrats wanted gain power, then they 

would have to get harsher too.  In a recent article published by The New York Times, the author, 

Peter Baker, recalls, “the Willie Horton episode and the political advertising that came to 

epitomize it remain among the most controversial chapters in modern politics, a precursor to 

campaigns to come and a decisive force that influenced criminal justice policy for decades.”40  

Bush’s presidency then took off with more of the same, as federal drug convictions increased by 

one hundred sixty percent and the number of narcotics offenders sent to prison rose by one 

hundred seventy-seven percent.41  Meanwhile the Democrats, rather than resisting, were 

preparing to enter the war. 

Next came Bill Clinton’s presidential victory in 1992, and with it, a massive wave of law 

and order repression.  The nature of the Clinton administration’s criminal justice policy came to 

fruition with his 1994 crime bill: 

The legislation began in August 1993 – a little more than a year after massive  
rioting erupted in Los Angeles and scores of other smaller cities throughout the  
nation – with a Clinton proposal to provide money for 100,000 new police  
officers, new federal death penalty crimes, and restrictive overhaul of federal  
appeals in capital cases.  Before the bill reached its final form it had acquired a  
layer of severe election year anti-crime amendments and riders, all fueled by  
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get-tough one-upmanship.42  
 

This 30-billion-dollar bill was the largest crime control bill in US history, decimating 

communities of color and accelerating mass incarceration.  In addition, the bill implemented a 

“three strikes” mandatory life sentence for repeat offenders, put $9.7 billion for funding prisons, 

and provided an expansion of death penalty eligible offenses.   By 1997, according to the Cato 

Institute, the Pentagon handed over more than 1.2 million pieces of military equipment to local 

police departments.  The Democrats had officially taken their stance on this war – they would be 

tougher.   

By the turn of the century, crime baiting as the political norm was successful, with the US 

prison count standing just over 2 million people, and over 3 million people doing time outside.43  

At this same time, African-Americans constituted 13 percent of all monthly drug users, but 35 

percent of all drug arrests, 55 percent of all drug convictions, and 74 percent of drug prisoners.44  

As Nigel Farinha, Chief of Gang Prosecution at the Special Narcotics Prosecutor’s Office in 

New York City, mentions in an interview, “by doubling-down on punishments… all we’ve done 

is warehouse a generation of black and brown people.”45  Yet, through all of this, resistance was 

forming and becoming stronger.  Parenti walks his audience through the dismal realities of the 

War on Drugs, law and order, and Tough on Crime, but ultimately, ends his book by reminding 

us all, “all over the country there are small pockets of dedicated activists fighting against 

tremendous odds and the deafening silence of the mainstream press.  These are the people 

pointing the way out, the way forward, away from the waste, terror and abuse of America’s 
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criminal justice lockdown.”46  In 2001, Parenti and others were beginning to find hope noticing 

change was coming.   

 

III. Criminal Justice Reform – Justice at Work 

It is not a given for us to know what it is like in prison.  It is not a given for us to know what 

the system is like.  Alexander’s The New Jim Crow: Mass Incarceration in the Age of 

Colorblindess, sheds light on this movement more than any other work before.  Filled with 

critique, rhetoric, urgency, and re-humanization, this book reached new levels of the American 

public.  She writes, “reform work is the work of movement building, provided that it is done 

consciously as movement-building.”47  Alexander knew in order for conscious movement-

building to take place, she must expose the inner workings of how society and our prison system 

became the way they were today.  She wrote this book not only for the people who care about 

criminal justice, but for the ones who are struggling to persuade others, and for the ones who still 

need to find that motivation to recognize the exigency of this movement.  She knew the criminal 

justice system could no longer stay invisible.   

Alexander’s work was a paramount sighting of activism that reached far beyond those at 

the grassroots level and the academics.  She proclaims, “all those who care about social justice 

should fully commit themselves to dismantling this new racial caste system… [as] mass 

incarceration is the most damaging manifestation of the backlash against the Civil Rights 

Movement.”48  Recognizing reforms have everything to do with public consensus, Alexander 

understood who she must reach out to.  She hopes to mobilize the public by exposing our 
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ignorance, by explaining why this matters, and through powerful calls to action.  She calls on 

white Americans to prove their commitment, to understand the ways race still works in our 

society and how we become complicit, and to no longer dehumanize those we allowed ourselves 

to disregard.  She gives credit to Frederick Douglass who declared, “’power concedes nothing 

without demand; it never has and it never will.”’  Alexander makes a clear attempt to evoke the 

power this movement needs from the public.  She says,  

We must flip the script.  Taking our cue from the courageous civil rights advocates  
who brazenly refused to defend themselves, marching unarmed past white mobs  
that threatened to kill them, we, too must be the change we hope to create.  If we  
want to do more than just end mass incarceration -- if we want to put an end to the  
history of racial caste in America -- we must lay down our racial bribes, join hands  
with people of all colors who are not content to wait for change to trickle down, and say 
to those who would stand in our way: Accept all of us or none.49  

 

Her repetition of “we” calls her audience to join something bigger than themselves, to form this 

“cult-like” nature, to unite those who are in this fight for justice.  Alexander’s work reached the 

public in a transformative way, and still does so to this day.  In this fight, however, she is not 

alone.   

 Criminal justice reform’s movement is strengthening and it is because of the multi-

faceted efforts happening around the country.  In Prison Break: Why Conservatives Turned 

Against Mass Incarceration, Dagan and Teles tell their audience, “bringing incarceration in 

America to a reasonable level will be a decades-long project.  Such an effort can only be 

sustained if liberals and conservatives alike come to see it as an extension of their most 

fundamental values.”50  Therefore, in order for this movement to withstand time, it must find 

ways to fit into the motivations of each party.  To remain a full-force, bipartisan effort, then, it 
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must do so for each party simultaneously.  It must start from those advocates and funders who 

are willing to commit before it has been accepted and when it is unclear whether change will 

happen, for as long as it takes.  Teles and Dagan’s work explains how Republicans have changed 

their approach on criminal justice reform – leading both the Tough on Crime initiatives, as well 

as leading the cause for reform decades later.  They find, “while the basic facts about mass 

incarceration have not changed much, what has changed is that conservatives have become more 

willing to absorb that information, thanks to a newfound sense that doing so is appropriate for 

people.”51  A major threat to criminal justice reform is a wave of backlash, because the reality is 

that the majority of the prison population is there for offenses that most people think deserve to 

be serving time.  Hence, cutting prison population requires the American people to rethink the 

length of sentences for serious crimes as well as perceptions of the criminal. 

 To motivate, to empathize, to expose what’s overlooked, takes time – it takes a constant 

practice of chipping away.  In a discussion with Dr. Marc Howard of Georgetown University, he 

spoke of the change in awareness that is steadily building momentum.  He points to Alexander’s 

The New Jim Crow as “a wake-up call for a lot of people.  [He thinks] it gave some courage… it 

was about opening spaces up to get people talking.  The New Jim Crow… set it up, and then 

Trayvon Martin, Michael Brown, Ferguson, and all these things… there are a lot of little 

moments that start to add up.”52  Advocates and activists from around the country are working to 

increase awareness.  Professor Howard has started the Prisons and Justice Initiative at 

Georgetown University, filled with various programs working on prisoner’s rights, bringing 

people inside prisons, teaching classes for both people in prisons and college students.  

Universities in the US such as Bard College, Boston University, Northwestern University are 
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committing themselves in similar ways.  Podcasts such as Ear Hustle, hosted by two men in San 

Quentin’s prison, discuss various aspects of prison life.  Non-profits such as Human Rights 

Watch, The Marshall Project, The Vera Institute, and many more, all take various issues of 

criminal justice in the US and find ways to reach the public to further spread awareness.  The 

constant and increasing publicity, the calls for action, the desire from the activists to persist, 

make up this process of movement building.   

As Baz Dreisinger says in her book, Incarceration Nations: A Journey to Justice in 

Prisons Around the World, this goes beyond showing up for rallies and donating to certain 

causes.  At the end of her work, she writes,  

I offer simple advice: Be conscious.  Learn the problems and the solutions.   
Then spread the word to anyone who’ll listen – whether it’s your friend, your  
bus driver, the random person you chat with on a street corner.  You’re an  
educator if you want to be.  And you never know when some small progressive  
seed you plant in another’s mind will sprout and flourish and produce change.   
Changing policy is what will ultimately change reality, yes – but changed  
policy is a product of changed public consciousness.  We all have a hand in  
that mission.53 

 
The power of movement rests in its ability to stay relevant, which is done so through 

communication and the individual’s ability to remain as both an educator and a listener.   

As we know, criminal justice reform efforts can date back to the start of this nation, with 

grassroots efforts seeking to make criminal justice more effective, efficient, fair, and rational.  

Lifelong activist, Angela Davis says, “Prison abolition… requires us to recognize the extent that 

our present social order – in which are embedded a complex array of social problems will have 

to be radically transformed.”54  The process constantly involves re-imagining institutions, ideas, 

and strategies.  Within the criminal justice realm itself, there are clear calls to actions as 
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advocates state what is required of us.  It involves the dismantling of an us-versus-them 

mentality and a reminder of Americans inter-connectedness.  When this is done, newfound 

motivations and empathy may arise.  As will be explored in the following chapters, such re-

imagination is happening at the social level.  Similarly, it must also reform at the political level.  

In her work Caught: The Prison State and the Lockdown of American Politics, Marie Gottschalk 

writes, “for those seeking to dismantle the carceral state…the real challenge is figuring out how 

to create a political environment that is more receptive to such reforms and how to make the far-

reaching consequences of the carceral state into a leading political and public policy issue.”55  

Important changes are happening at state, private institutional, and federal levels, such as, three 

New York colleges agreed to drop questions about past arrests from their admissions procedures 

and the American Civil Liberties Union (ACLU) received the largest grant in its history using it 

on a campaign to slash incarceration rates.  Likewise, President Obama became the first sitting 

president to visit a prison – even with no policy change, this act exemplifies what the people are 

requiring of their leader.  This new vision of criminal justice reform includes fiscal discipline, 

cost-effective methods, and a reconsideration of all the victims at play. 

 As the conservatives lead the effort of Right on Crime and the Democrats announced 

their reform platform as Smart on Crime, with some ideological differences, many of the goals 

remain the same for each side.  The focus is to reduce recidivism, to take responsibility of the 

damage caused by both parties primarily before the turn of the century, and to re-explore what 

the meaning of punishment is in this country.  We know the system is broken, we know the 

system is filled with fatal racial biases, and we know the multitudes of ways to continue to 
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engage the public and those at the policy level, for there are powers within each.  As the current 

push for reform runs its course, it is essential to understand the ways in which the movement is 

gaining traction, appealing to those within, as well as inspiring those without.   

 In the following chapters we will better understand how this movement motivated people 

through the ways Barker laid out: perceiving self-interest, making people feel rather than know, 

understanding and finding progress in the work, and creating with a shared belief or story.  The 

chapters will discuss the two different meaning-making systems of cost-effectiveness and moral 

duty, and how these have created a powerful, united front.  Likewise, as noted, empathy is a 

critical ingredient for any lasting change.  As Zaki justified, the paper will explore how the use 

of empathy was able to coincide with the social and political goals of criminal justice reform.  

Argued by movement scholars, such as David Duffee, Sally Vyain, Blumer, and Tilly, we will 

see how criminal justice reform evolved in a particular direction by exposing individuals’ self-

interest in the matter as well as conditioning reformers and activists towards empathy.  Both 

meaning-making systems take time and efforts on all fronts as peoples’ interests are founded on 

the necessary means for public safety.  To convince the people alternative practices are worthy 

and achieve the same goal requires this movement.  We will see the efforts at both the social and 

political level, as we examine how the self links to a shared, collective behavior shifting to 

grounded ideological changes.  The common theme between those studying motivation, 

empathy, and movements is the power of taking part in something greater than oneself.  The 

chapters to come will show how criminal justice reform is shaking up the system, filled by 

people who understand the mission is more than the individual.  The next chapter will introduce 

and discuss how cost effectiveness became a key incentive providing an avenue for reform.    

  



31 
 

 

 

CHAPTER 2 

RE-EVALUATING FISCAL COSTS TO MOTIVATE REFORM 

 

“I am invisible, understand, simply because people refuse to see me.” 

   -Ralph Ellison 

 

I. Foreseeing Fiscal Burdens 

The carceral state is deeply entangled in the economic, social, and political fabric within the 

United States.  In the late sixties, the US found itself in both an economic and social crisis, and it 

was in this crisis response to the racial upheaval, political rebellion, and economic downturn, that 

the prison build-up began.  Since the War on Drugs, America has been on a steady path of 

criminal justice expansion.  Today, though, the drug war is regarded as a major cause of poverty, 

unemployment, broken families, and even, crime.  This new reputation is largely predicated upon 

the realization that the cost to the taxpayer is immense, with the US spending multi-billions each 

year.  Such grave costs justified how there were personal interests for everyone in regards to the 

prison system.   This chapter will discuss how the fiscal burden of the vast penal system today 

provided an opportunity for reformers to show the self-interest behind advocating for 

decarceration and reducing recidivism.    

At the time, over 50 years ago, the carceral system became heavily monetized through 

privatization in prisons and increasing government funding for law enforcement.  Those 

victimized by the drug war were silenced, thus providing little motivation for reform.  Dr. Martin 
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Luther King Jr. warned “’when machines and computers, profit motives and property rights are 

considered more important than people, the giant triplets of racism, extreme materialism and 

militarism are incapable of being conquered.”’56  During the Civil Rights Movement and the 

prison buildup, we were unable to heed his warning.  Too many people in power were profiting 

from criminality.  At that point in time, profit motives were used as a means to disregard groups 

of people, to take them away from society, and to profit off of their poverty.  Consequently, 

American citizens are currently still paying for it with their own money, livelihood, and 

prosperity.  Predicting the effects of mandatory-minimums, the three-strikes policy, and truth-in 

sentencing, many skeptics were beginning to argue the costs were unsustainable.  The problem 

was, however, at that point in time, too many bodies of power such as the Corrections 

Corporation of America (CCA), the DEA, and state and local police forces were profiting from 

arresting and convicting as many people as possible.  Likewise, SWAT was hastily set up in 

every city around the country, and each arrest would net a given city or county approximately 

$153 in state federal funding.  The Pentagon handed over more than 1.2 million pieces of 

military equipment to local police departments, allowing for law enforcement and the carceral 

state to come together through the means of a cash and material influx.57  So, the numbers grew.   

And yet, not everyone was buying into this fictitious national cohesion.  A steadily increasing 

prison population would eventually stop criminalization’s profitability.  Critics predicted such a 

downfall, and yet many at the top were only incentivized by the immediate.  As a result, 

individuals and organizations were taking it upon themselves to find ways to combat the costs 

because they understood soon enough there would be a time when the fiscal burden would 

 
56 Michelle Alexander, “The Newest Jim Crow.” The New York Times, November 9, 2018, 
https://www.nytimes.com/2018/11/08/opinion/sunday/criminal-justice-reforms-race-technology.html. 
57 Alexander, The New Jim Crow:  Mass Incarceration in the Age of Colorblindness. 
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outweigh the money going in.  Individuals and organizations, then, such as the Pew Research 

Center and the Brookings Institute, began looking for other solutions.  In Caught: The Prison 

State and the Lockdown American Politics, Gottschalk writes, “here the imperative has been to 

find rational, cost-effective, evidence-based alternatives for some offenders, primarily drug and 

other nonviolent offenders, without jeopardizing public safety… this is largely the stance of the 

Pew Center on the States, the Council of State Governments, and the US Department of 

Justice.”58  Their focus became how the fiscal costs of the prison system and law enforcement 

would soon no longer be maintainable.       

   

II. Re-Directing the Money 

“The average person doesn’t want to hear about the problems with the criminal justice 

system,” says Professor Tracey Maclin, a professor of civil rights, constitutional law, and 

criminal law.  And yet, this is a problem that affects everyone, as we pay $80 billion a year for 

public correctional facilities.  Many have predicted the grave economic burden of the carceral 

state long before people began to listen, however today, people are starting to pay attention.  

Reentry, justice reinvestment, and recidivism dominate discussions for reform.  As Dr. Marc 

Howard mentions, “I really honestly believe that the right deserves more credit than the left 

opening the door,”59 pointing to Newt Gingrich, Grover Norquist, and Rick Perry, in particular.  

Howard recalls,  

it wasn’t about human rights or racial justice at all, but it was about spending and  
it was about freedom and you know, a lot of libertarians like Rand Paul were like  
‘we believe in liberty,’ well then, if you believe in liberty why are you putting  
people in cages?  That’s the opposite.  So, they started pushing a little bit, both to  
cut the budgets, which is what fiscal conservative people want to do… a huge  

 
58 Gottschalk, Caught: The Prison State and the Lockdown of American Politics, 3. 
59 Marc Howard, interview by Leah McCullough, Zoom, April 21, 2020. 
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prison system is the opposite of a lean state.60   
 

Conservatives understood the dire need to address the astronomical growth in the prison 

population and its costs, using this as a critique of big government.   

 Today, conservatives and democrats alike attribute the high recidivism rates as evidence 

that the money American citizens are spending on the prison system is wasted.  Dagan and Teles 

mention in Prison Break: Why Conservatives Turned Against Mass Incarceration, “if 

conservatives now think incarceration is too expensive, it’s partly because they no longer see it 

delivering much benefit… along with shifts in the politics of crime itself, the other crucial 

impetus for reframing incarceration in terms of efficiency and cost has been the rightward 

ideological shift in the conservative movement.”61   In the early to mid 2000s, Republican power 

was growing at the state level.  This was partly because since the 1960s the GOP had been 

working to convert conservative Democrats to its side by stressing social issues such as crime.  

This, then, resulted in an assurance of Republican dominance in conservative states at the same 

time that the electoral value of crime declined.  Dagan and Teles write, “What is more, 

Republicans now owned responsibility, including fiscal responsibility, for state government.  

Paradoxically, then, it was in these conservative states, that Republicans had the most leeway to 

rethink their attachment to Tough on Crime positions, and the most reason to actually change 

them.”62  Slowly, the declining attention on crime encouraged by some politicians and the public 

began to inspire others to pull back as well.   

 With decreasing crime rates, public fear subsided.  Simultaneously, politicians and the 

media began to lessen their tactics of fearmongering.  The GOP was changing as a new 

 
60 Ibid. 
61 Teles and Dagan, Prison Break: Why Conservatives Turned against Mass Incarceration:” 2-37. 
62 Ibid: 37. 
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generation of conservatives inherited the former hostility to the government – allowing them to 

see prisons as another aspect of big government.  These leading republicans, favoring smaller 

government and less tainted by the fear of crime, “were also imposing increasingly strict fiscal 

discipline on states they controlled.  That made it progressively harder to exempt the corrections 

budget from the same scrutiny they were placing on traditional objects of their ire such as social 

services.”63  Around 2001, these political changes, the recessionary budget pressures, and the 

launching of some evidence-based programming, all worked to slowly begin to reduce the size or 

recidivism and US prisons.  Over time, politicians began to realize its momentum: “they did not 

have to ask Republicans to give up on an issue that was working for them, or push against the 

grain of what the party was saying in other areas.”64  With prisons being built every ten days, the 

financial burdens were slowly becoming clear – it was slowly becoming evident the justice 

system was not working according to the ideals of this party.  It took the entire first decade of the 

2000s for spending on prisons to begin to decline.   

 For a certain fiscal conservative, criminal justice reform became a compelling argument 

for change.  In 2005, Marc Levin, a Texas attorney working at the free-market-oriented Texas 

Public Policy Foundation (TPPF) was approached by a board-member who said, “’We’re not 

getting a good return for our money out of our prisons.”’65  From there, Levin began to explore 

the complexities of the US prison system and drew similar conclusions.  Understanding that once 

incarceration reaches a certain rate returns start to diminish, Levin asks, “’How is it 

‘conservative’ to spend vast amounts of taxpayer money on a strategy without asking whether it 

 
63 Ibid: 40. 
64 Ibid: 40. 
65 Shane Bauer, “How Conservatives Learned to Love Prison Reform” Mother Jones, February 25, 2014, 
http://www.motherjones.com/politics/2014/02/conservatives-prison-reform-right-on-crime/. 
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is providing taxpayers with the best public safety return on their investment?’”66  He proposed 

using some of this money for rehabilitation programs, allowing alternatives for ‘low-risk 

offenders,’ but still keeping ‘violent criminals’ behind bars.  Keeping nonviolent offenders 

locked up, he understood, did not keep the public safer, yet costed them more.  In 2007, 

opportunity for Levin and the TPPF arose when Texas moved to add more than 17,000 prison 

beds which would cost around $2 billion.  Instead, Levin and the TPPF suggested spending an 

eighth of that money for rehabilitation programs and drug courts.  Governor at the time, Rick 

Perry, and legislators signed on.  Since then, Texas has been one of the leading states on reform.  

Likewise, their incarceration rate has fallen close to 20 percent, which is heavily attributed to 

these programs.  Their crime rate stands at its lowest since 1968.   

 In 2010, Marc Levin formed the organization Right on Crime, pushing the ‘conservative 

case for reform.’   Right on Crime is composed of members from the TPPF and Republican 

affiliates such as Jeb Bush, Edwin R. Meese III, and Newt Gingrich and has become a 

conservative platform for GOP delegates to push their stance on reform.  This organization 

became the avenue to rid politicians of the Tough on Crime rhetoric allowing criminal justice 

reform to fit into conservative ideals.  In fact, back in 2005, Levin and Jerry Madden, who was in 

the state legislature at the time, came together to figure out particular solutions to save the 

billions of dollars that was being wasted with no rate of return.  In a conversation with John 

Koufos, the National Director of Reentry Initiatives for Right on Crime, he recalls “[Madden and 

Levin] figured out that if Texas would just implement diversion programs, right-size some 

sentencing laws, and enhance parole and supervision eligibility, what would happen is you 

would shrink the prison population and create a continuum of care.”67  They were then able to 

 
66 Ibid. 
67 John Koufos, interview by Leah McCullough, Zoom, August 5, 2020. 
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broadcast their findings through the creation of Right on Crime.  Once a platform was organized, 

it became easier for conservatives advocating for reform to speak up while still remaining loyal 

to their party.   

In January 2011, a year after its founding, for example, Newt Gingrich and conservative 

lawyer and criminal justice reform advocate, Pat Nolan, wrote an op-ed for The Washington Post 

entitled, “Prison Reform: A smart way for states to save money and lives.”  The title itself 

established the newfound rhetoric for the movement.  With the general public as their audience, 

Gingrich and Newton called on their conservative legislators to ‘lead the way’ in addressing this 

issue that was once considered off limits.  They write, “with nearly all 50 states facing budget 

deficits, it’s time to end business as usual in state capitols and for legislators to think and act with 

courage and creativity… several states have recently shown that they can save on costs without 

compromising public safety by intelligently reducing their prison populations.”68  The goals were 

clear: cut prison costs and keep the public safe.  They, then, go on to further explain the mission 

of Right on Crime and why it is necessary. 

 In fact, in the article, before discussing why the country needs reform and what Right on 

Crime is supporting, Gingrich and Nolan mention the names of prominent signatories of this 

initiative.  Among them are, former Attorney General Ed Meese, former drug czar Asa 

Hutchinson, Grover Norquist of Americans for Tax Reform, and David Keene of the American 

Conservative Union.  Stating the names in the beginning of the article is important because the 

audience immediately knows the stance of many notable conservative leaders.  Gingrich and 

Nolan express great urgency as they discuss the astronomical growth of the prison populations, 

 
68Newt Gingrich and Pat Nolan, “Prison Reform: A Smart Way for States to Save Money and Lives,” The 
Washington Post, January 7, 2011, https://www.washingtonpost.com/wp-
dyn/content/article/2011/01/06/AR2011010604386.html. 
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spending over 300 percent more than 25 years prior – “these facts should trouble every 

American.”69  In this article, they go on to discuss recidivism as a failure rate pointing to the 

statistic produced by the Bureau of Justice that half of inmates released that year will end up 

back in prison within three years.  Gingrich and Nolan write, “we can no longer afford business 

as usual with prisons… if our prison policies are failing half of the time, and we know that there 

are more humane, effective alternatives, it is time to fundamentally rethink how we treat and 

rehabilitate our prisoners.”70  Further, they know in order to support their rhetoric and 

campaigning for Right on Crime, they must share evidence of that which they are advocating for.  

Gingrich and Nolan point to Texas, South Carolina, and New York who have all adopted 

correction reforms and have seen a reduction in both crime and costs – the ultimate goal.  In 

Texas, they pointed to Levin’s push for drug courts rather than more prison beds, in South 

Carolina they began pushing for low-risk offender to go through low-cost community 

supervision, saving beds for the high-risk inmates, and for New York, they reduced costs and 

crime through an increase in rehabilitation programs across the state.  The article served as a call 

to action, as evidence that people across the country are finding better ways to achieve public 

safety, and as a way to show being truly conservative is to support criminal justice reform and 

Right on Crime.         

 Today, Right on Crime has 18 policy analysts, researchers, and law experts that have 

advocated for prison and criminal justice reforms in 38 states.  On their homepage, they state 

they demand for cost-effective approaches and that “public safety policies, as any government 

service, should be evaluated on whether they produce the best possible results at the lowest 

possible cost… [because] until recently the criminal justice system had expanded to become the 

 
69 Ibid. 
70 Ibid. 
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second-fastest growing area of state budgets – trailing only Medicaid.”71  It is clear Right on 

Crime advocates understand the amount of money wasted in our carceral system, as they look to 

explore the more efficient avenues to spend money on re-entry: the term used to describe the 

process of a person from prison returning back into society.  The primary issues on criminal 

justice reform they tackle are overcriminalization, juvenile justice, civil asset forfeiture, adult 

probation, parole and re-entry, law enforcement, prisons, and victims.  Their core values are that 

of public safety, right-sizing government, and fiscal discipline.  They argue the existence of 

government relies on securing human liberties, which can consequentially only be enjoyed when 

public safety exists.  Under the Reagan administration, they point out, the correctional control 

rate was 1 in 77 adults; today, it stands at 1 in 33 adults under some type of control by the 

criminal justice system.  Fiscal discipline remains a core value for Right on Crime because “in 

return for their tax dollars, citizens are entitled to a system that works.  When governments spend 

money inefficiently and do not obtain crime reductions commensurate with the amount of money 

being spent, they do taxpayers a grave disservice.”72  They call for the same type of skepticism 

as is seen with runaway spending in education and health care.  Their solutions involve constant 

advocacy, evidence-based methods, and further transparency. 

 The launching and expanding legitimacy of Right on Crime, encouraged Democrats to 

follow in a similar fashion.  Writing in 2011, Professor of Law at George Washington, Roger 

Fairfax, explains the progression of the formation of Smart on Crime.  He writes,  

the well-documented financial struggles of federal, state, and local government  
in the United States have hit criminal justice administration particularly hard…  
the tremendous economic challenges facing governments have prompted the  
desire for new approaches to the delivery of cost-effective services…there is no  
doubt that we must be ‘tough on crime.’ But we must also commit ourselves to  

 
71 “About Right on Crime” Right on Crime, last modified January 11, 2020, http://rightoncrime.com/about/. 
72 Ibid. 
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being ‘smart on crime.73   
 

Fairfax explains, like any successful movement, the timing has to be right.  He argues the 

opportunity arose in 2009 with Democratic Senator Jim Webb of Virginia spearheaded a 

campaign for a National Criminal Justice Commission which would review the criminal justice 

system both at the federal and state level.  The Commission would ultimately make suggestions 

to improve public safety, cost effectiveness, and prison administration.  Although the 

Commission was approved by the House of Representatives, holding a Republican majority, in 

2010, it failed to clear the Senate, with a Democrat majority, leading Webb to re-introduce 

legislation in February 2011.   

The second time around, the Commission failed again to clear the Senate, but this time, 

by merely three votes.  Although still not quite enough, this indicated Smart on Crime was 

gaining traction.  In his work, Fairfax calls upon this time in 2011 as a “rare opportunity for the 

real exchange of ideas across the political and ideological spectrum.”  For he believes, “to the 

extent that the overcriminalization and Smart on Crime movements may be emblematic of the 

next phase of criminal justice reform approach, the outcome this time around very well may be 

different.”74  Fairfax credits Democrats, such as Senator Webb,  who understand the opportunity 

of the time for Smart on Crime to take form.  Although failing twice, the persistence of Right on 

Crime, grassroot level advocacy groups, and produced evidence from re-entry and rehabilitative 

programs, Smart on Crime eventually takes form.   

 Two years later, the Obama administration finally made its first shift toward criminal 

justice reform, coining this progression under the guise of Smart on Crime.  In August, 2013, 

 
73 Roger A Fairfax Jr, “From ‘Overcriminalization’ to ‘Smart on Crime’ American Criminal Justice Reform -- 
Legacy and Prospects.” Journal of Law, Economics, and Policy, vol. 7, no. 4 (2011), 609-610. 
74 Ibid. 
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former Attorney General Eric H. Holder Jr. spoke at the American Bar Association in an annual 

meeting in San Francisco.  At this time, he announced the new policies as one of the steps to 

curb the exorbitant taxpayer spending on the prison systems.  This was the launching of the 

Smart on Crime Initiative which took off as a Justice Department review of the US criminal 

justice system, with the purpose of increasing the emphasis on proven rehabilitation and re-entry 

programs.  In his New York Times article, Pulitzer Prize-winning journalist, Charlie Savage, 

explains not only what Holder is proposing but also why this is happening.  Like many others, 

Savage gives credit to the right as he writes, “driven in part by a need to save money, several 

conservative-leaning states like Texas and Arkansas have experimented with finding ways to 

incarcerate few low-level drug offenders… The policy is seen as successful across the 

ideological divide.”75  Savage, then, calls attention to Right on Crime’s progress over the past 

few years in state governments as, at the time, there had been three consecutive years of decline 

in the prison population nationwide.   

Likewise, a key point in Savage’s article is “the policy changes appear to be part of Mr. 

Holder’s effort, before he eventually steps down, to bolster his image and legacy.”76  The turmoil 

over the Congressional investigation into the Operation Fast and Furious gun trafficking case and 

the department’s aggressive tactics in leaked investigations, ultimately led to Holder’s 

resignation.  Savage’s point here is critical because Holder knew making this stance on criminal 

justice reform would help rectify his coming demise.  Therefore, this announcement symbolizes 

an acknowledgement from the administration that this is what the public wants; therefore, the 

movement for reform was in full swing.   

 
75 Charlie Savage, “Justice Dept. Seeks to Curtail Stiff Drug Sentences,” The New York Times, August 12, 2013, 
https://www.nytimes.com/2013/08/12/us/justice-dept-seeks-to-curtail-stiff-drug-sentences.html. 
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As Holder continued to advocate for the launching of Smart on Crime in his last year, he 

made a speech at Georgetown University Law Center with the Vera Institute of Justice and the 

Leadership Conference Education Fund.  He explained the launching of the Smart on Crime 

Initiative and the importance of the Smarter Sentencing Act of 2013.  The initiative, he told, 

helped re-orient the federal government’s approach by lowering the draconian sentences and 

putting the money into rehabilitation programs.  As Right on Crime also highlights, the states 

who have carried forward with reform were finding a drop in both incarceration and crime rates.  

In his speech at Georgetown University, Holder focuses on the importance of re-entry and the 

detriment of disenfranchisement, pointing to the recidivism rates as unacceptably high.  He said, 

“I’ve directed every United States Attorney to designate a Prevention and Reentry Coordinator in 

his or her district to ensure that this work will be a top priority throughout the country… this is 

important because we’ve seen that maintaining family connections, developing job skills, and 

fostering community engagement can reduce the likelihood of re-arrest.”77  The motion parallels 

Right on Crime’s with goals of shrinking the prison population and ensuring the continuum of 

care upon reentry.  This continuation of advocacy for reinvesting in rehabilitation and re-entry, 

now from the left establishes the bipartisan support criminal justice required in order to be 

successful.  What ultimately got the politicians listening, was the now proven fact that money 

could be better spent elsewhere.   

 

 

 
77 “Attorney General Eric Holder Delivers Remarks on Criminal Justice Reform at Georgetown University Law 
Center,” The United States Department of Justice, August 18, 2015, accessed on October 2, 2020,  
https://www.justice.gov/opa/speech/attorney-general-eric-holder-delivers-remarkson-criminal-justice-reform-
georgetown. 
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III. Getting People to Listen 

In order for initiatives such as Right on Crime and Smart on Crime to become legitimate, 

there must be programs in place doing the work to produce meaningful results.  In his own 

efforts to gain traction, Dr. Marc Howard has become quite knowledgeable about what works 

and what does not when he needs people to listen.  In February 2016, Dr. Howard started the 

Prisons and Justice Initiative as a response to the dual crisis of incarceration and recidivism.  In 

just four years, the Prisons and Justice Initiative has created seven programs becoming a national 

leader and example of programs for higher education, professional training for returning citizens, 

exonerations after wrongful convictions, and support for children and families of the 

incarcerated.  Speaking on creating and the progression of the programs, Dr. Howard recalls, 

“there was never any master plan.  It was all taking opportunities when they came, making 

something out of small opportunities and trying to do as much as possible.”78  Even though in his 

experience he still faced pushback, he found more often than not, people would approach him 

wanting to contribute to his mission.   

In order to ensure support and funding from Georgetown University and others, Dr. 

Howard had to prove these goals were worthwhile.  When facing skepticism, Howard falls back 

to his reliable response:  

I’m ready for that… ‘why should people get a free education when people outside  
are struggling?’  That’s a strong argument and I give a response that’s about  
public safety and costs and rationality, and I say, ‘I understand it’s a difficult thing,  
don’t think suddenly that somebody who get let’s say college credits or a college  
degree in prison is somehow better off, they still have a criminal record’… and $1 
invested in prison education saves $5 in future incarceration costs.  It brings down  
crime. So, if you really care about having a safer place, having lower costs, just  
having a more humane and a better community, you would favor prison education 
everywhere.79 

 
 

78 Marc Howard, interview by Leah McCullough, Zoom June 9, 2020. 
79 Ibid. 
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Howard understands that in order for most people to be convinced that reform is worthwhile, 

they must see overall benefits for themselves and for society as a whole – self-interest plays a 

critical role.  Explaining how one can save money through this re-investment in reform is the 

best way to do it.  It becomes much harder to oppose reform when there is evidence of saving 

money, providing methods for safer communities, and improving individual’s lives.  This past 

year, in fact, Dr. Howard and the Prisons and Justice Initiative received a $1 million grant from 

the Andrew W. Mellon Foundation – the largest supporter of the arts and humanities in the US.  

Not only was he able to prove his initiative as worthwhile from receiving the grant, but now the 

Mellon Foundation has made their stance as an advocate and supporter of higher education 

programs in prisons.  The Mellon Foundation has also monetarily supported the Prisoner Reentry 

Institute at the John Jay College of Criminal Justice, Marymount Manhattan College in their 

college degree-granting programs in New York, and California State University’s BA program 

for those incarcerated at Lancaster State Prison. 

 Non-profit organizations and initiatives across the country, such as Dr. Howard’s, are 

continuing to work to prove the legitimacy of their programs.  World-renowned think-tank, the 

Brookings Institute, for example, launched an economic policy initiative in 2006 called The 

Hamilton Project (THP), composed of academics, business people, and public policy makers that 

work to address the challenges the US economy faces.  A major issue they have taken on is the 

carceral state.  In their statement about incarceration and prisoner re-entry, they write, “the 

founding principle of The Hamilton Project’s economic strategy is that long-term prosperity is 

best achieved by fostering economic growth and broad participation in that growth.  Increasing 

the opportunities of incarcerated and formerly incarcerated Americans to rejoin our communities 
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as productive members is necessary on both economic and moral grounds.”80  The Hamilton 

Project works to create accessible research exposing the facts about the economic burdens of the 

criminal justice system.  Their primary focus revolves around the variance in state policies, the 

costs of these state policies, and the cost of high recidivism rates.  They call attention to state 

policies because they emphasize, “our criminal justice system is predominantly state based, with 

states’ policy decisions affecting far more people than federal policy decisions.  This complicates 

the analysis of the U.S. criminal justice system, given that states differ in terms of policy and 

experience of crime.”81  Their exposure and analysis of state policies as it relates to fiscal costs 

on the taxpayers account look to hold states accountable in the midst of this reform movement.  

By showing the discrepancies in state policies and showing which states are working to save 

money, to save its peoples’ money, inherently encourages the public to take interest and advocate 

for better, more cost-effective strategies.   

  In the same fashion, the Center for American Progress, an independent, but liberal 

leaning policy institute, has taken criminal justice reform as one of their main topics of 

advocacy.  In their work, they look to develop new policy ideas, and bring attention to issues that 

may not be covered by media or as accessible to the public eye.  This policy institute is a strong 

advocate for education programs as a means to reduce crime, as education can be a gateway for 

both social and economic mobility.  In their efforts of stressing the importance of education for 

inmates, they highlight the major disparities seen in prison costs versus public education costs.  

The author shares: 

In 2016, the U.S. Department of Education released an analysis which showed  
that over the course of three decades – from 1979 to 2013 – state and local  
spending on prisons and jails increased at three times the rate of funding for  

 
80 Schanzenbach, et al. “Twelve Facts about Incarceration and Prisoner Reentry.” Brookings Institute, October 21 
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pre-K-12 public education over the same years… To put that into perspective,  
the state of Maryland currently spends around $12,000 per pre-K-12 public  
school student per year compared with around $37,000 per incarcerated person  
per year.82 

 
The author of this article, Kathleen Bender, purposefully includes the statistics of prison costs 

versus public education costs before even establishing the mission statement of the Center for 

American Progress because she knows these statistics will capture a large audience.  Drawing on 

other studies, Bender discusses recidivism rates by data produced by the U.S. Sentencing 

Commission.  Bender states, “there is a logical argument for prison education: it is a cost-

effective way to reduce crime and leads to long-term benefits across the entire U.S. 

population.”83  Along with individuals saving money on taxes, they show prison education will 

benefit the nation’s economy.  In addition to the myriad of obstacles people released from prison 

face when applying for jobs, not having higher education or even a high school diploma can hurt 

their chances.  Investing in prison education therefore is also a direct attempt to reduce 

unemployment rates.  Those with steady jobs are far less likely to commit crimes.  Supporting 

this claim, the Rand Corporation found in their 2016 report, that individuals who participate in 

any type of educational program while in prison are 43 percent less likely to recidivate.  At the 

same time, education and lessening the chances of an individual returning to prison can improve 

outcomes from one generation to the next.  For Bender, and the Center for American Progress, 

their stance is nothing other than logical.   

 Like many other advocates, Bender and the Center for American Progress also stress the 

opportunity of improving the economy through these re-investment methods.  Bender points to 
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Progress, November 30, 2018, https://www.americanprogress.org/issues/education-k-
12/news/2018/03/02/447321/education-opportunities-prison-key-reducing-crime/. 
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Missouri as they saved an average of $25,000 per year for every incarcerated person who did not 

recidivate.  Likewise, the country’s economy is estimated to lose $60 billion per year from loss 

of labor of those that become incarcerated.  Bender writes, “putting more money back into 

consumers’ pockets and providing previously incarcerated individuals the necessary tools to be 

competitive in the job market will spur economic activity and productivity.”84  The Center for 

American Progress calls upon the federal government, states, and localities as they all play a 

role, especially in terms of funding.  Bender highlights Governor Andrew Cuomo’s decision to 

award over $7 million to New York colleges such as Cornell University and New York 

University to offer classes in prison, and the nonprofit, The Last Mile, and their work in San 

Quentin State Prison providing incarcerated people coding education.   

In addition, the article contains multiple links to the studies they reference, to the 

statistics they list, and provide suggestions for further research.  In fact, the links available on the 

webpage also allow you to re-tweet or share their findings.  Bender even provides links to two 

initiatives, the Harvard Organization for Prison Education and Reform and the Petey Greene 

Program, for they enroll volunteers for tutoring.  In doing so, the Center for American Progress 

provides yet another platform for people to come together and share their message of a logical 

argument for reform.  Ultimately, she reminds us the perspective of this movement and this push 

for reform is both moral and logical.  It is logically beneficial for the individual, as well as for 

America’s economy: the collective good.    

 With evidence-based programs arising, advocacy through organizations and institutes are 

calling for transparency on the realities of the costs of the carceral state, individuals too are 

creating their own avenues for momentum within the criminal justice movement.  Massachusetts 
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prosecutor Adam Foss, for example, was selected to make a Ted Talk in Vancouver to share his 

story about how he became an advocate for criminal justice reform and re-investment.  For him, 

it took going to law school to realize not only the de-humanization that occurs within the justice 

system, but “[he] couldn’t fathom why we would spend so much money to keep this person in 

jail when we could have re-invested it and prevented this whole thing from even happening.”85  

Foss knows the ultimate goal of the justice system is to provide safer communities, and yet it is 

outdated and filled with prejudice.  He questions, then, why we are spending $80 billion each 

year for something that by now we know is failing.   

Most importantly, Foss recognizes that for many people there still seems to be a lack of an 

incentive to pay attention to this issue.  He directly states, “so, why should this matter to you?” 

knowing what his audience may be feeling.  He, then, answers with three reasons.  Number one 

being: “well one, we’re spending a lot of money, our money: it costs $109,000 a year in some 

states to lock up a teenager when there’s a 60 percent chance that person will return to the very 

same system.  That is a terrible return on investment.”86  Foss tells his audience – which turned 

out to be larger than the physical one in attendance that day as his video has nearly 400 thousand 

views – to demand more because it is clear each of us deserve it, especially those who we are 

supposed to serve and protect.  Foss knew the primary reason to get people to care, to incentivize 

people to seek change, was to show their involvement.  The public’s involvement is, of course, 

the money they are most likely unaware they are wasting.   

 

 

 
85 “A Prosecutor's Vision for a Better Justice System | Adam Foss,” Ted, April 12, 2016, 
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IV. The Power of Money 

In July 2015, under the Obama Administration, 67 colleges and universities across the 

country were selected to participate in the new Second Chance Pell pilot program.  This program 

was set up to test whether participation in high quality education programs increases after 

expanding access to financial aid for incarcerated individuals.  Incarcerated individuals were 

now able to receive Pell Grants to pursue postsecondary education, with the hope that it furthers 

their chances of becoming employed.  In an effort support these grants, the US Department of 

Education cites the same RAND study as Bender and the Center for American Progress – 

furthering the study’s legitimacy.  They also advocate for the programming by quoting US 

Secretary of Education, John B. King Jr., who said, “’ The evidence is clear. Promoting the 

education and job training for incarcerated individuals makes communities safer by reducing 

recidivism and saves taxpayer dollars by lowering the direct and collateral costs of 

incarceration.”’87  At the federal level, it was evident where they wanted to invest in reform. 

Even after his presidency, in fact, when responding to the needs of the public matters 

less, Obama continued to push for reform.  In January 2017, in the Harvard Law Review, Obama 

wrote an extensive piece entitled “The President’s Role in Advancing Criminal Justice Reform.”  

Although a large part of the review consists of policies he pushed during his time in office that 

seemingly helped reform, Obama then goes on to explain why there is a dire need for reform.  

His initial reasonings come down to numbers and becoming more fiscally responsible.  For 

Obama, the numbers prove too staggering that it is simply something we can no longer ignore.  

He writes,  

 
87 “12,000 Incarcerated Students to Enroll in Postsecondary Educational and Training Programs Through Education 
Department's New Second Chance Pell Pilot Program,” US Department of Education, last modified on June 24 
2016, https://www.ed.gov/news/press-releases/12000-incarcerated-students-enroll-postsecondary-educational-and-
training-programs-through-education-departments-new-second-chance-pell-pilot-program. 
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if one includes the cost of jail and prison at the state and local level, the  
total U.S. budget for incarceration rises to a staggering $81 billion, enough to  
fund transformative initiatives like universal preschool for every three- and four- 
year-old in America initiatives that can change the odds for so many kids, including  
by keeping them out of the juvenile and criminal justice systems in the first place.88 

 
He explains that these total expenditures, this over $80 billion each year, only begins to capture 

the real costs of the injustices in our justice system.  As over 70 million Americans – making up 

about one third of the adult population – have some sort of criminal record, when the incentives 

are put in place to keep them out of society even after release, the stigmas will only follow.   

Obama believes that after this sort of re-investment occurs, the stigmas may begin to 

change.  He says, “the costs of maintaining this system are nothing sort of breathtaking.  We 

sacrifice billions of taxpayer dollars and waste untold human capital on a system that shuffles too 

many young people into a pipeline from underfunded schools to overcrowded jails.”89  The 

money coming out of American citizens’ pockets, he argues, is wasted.  For any US civilian to 

hear this from a former president, can become quite unsettling.  Obama believes as President, he 

“felt a unique responsibility to highlight compelling economic and policy arguments for justice 

reform.”90  The responsibility, one could assume, came from the people’s money lying at his 

jurisdiction.  Although no longer in office, Obama’s lengthy address exemplifies the urgency of 

this movement stemming from the grassroots organizations running all the way to federal 

politics.  He states focusing on re-entry matters because “beyond prison and sentencing reform, 

we need to do more as a country to help people who have served their time to put their lives back 

on track.  Not only is it the right thing to do, but giving former inmates the tools they need to 

 
88 Obama et al., “The President's Role in Advancing Criminal Justice Reform,” Harvard Law Review, January 5, 
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lead law-abiding lives is also a direct investment in public safety.”91  Even though many argue 

Obama did not do enough, and much of his advocacy came at the end of his term, when the risks 

were lowered, his effort to push reform and explain the role that the President can take helped to 

establish a sense of unity within this movement.   

Today, the Trump administration is responsible for the passage of the First Step Act, thus 

Trump is often first to remark on the shortcomings of the administrations before him on this 

issue.  One of the key objectives of this act is the prioritization of early releases as it falls in line 

with decarceration and reducing recidivism.  Commenting on its passage, President Trump says, 

“Our roaring economy has, for the first time ever, given many former prisoners the ability to get 

a great job and a fresh start.  This second chance at life is made possible because we passed 

landmark criminal justice reform into law.”  By expanding access to rehabilitative programs, the 

administration looked to reform re-entry.  Likewise, increasing employment among those 

coming out benefits the nation’s economy.  Trump’s continual emphasis on the prosperity of the 

economy in terms of criminal justice reform is critical because he and his administration know 

this way is easier to facilitate a more accepting response.  As Alexander writes, “most people 

who are caught up in the criminal justice system have less than flawless backgrounds.”92  It 

becomes much more difficult to advocate for those who have harmed others and broken the law.   

Understanding the costs of the system, then, as providing avenues for a better economy 

tailor this sort of advocacy to those who may not be otherwise incentivized.  In 2019, at the 

prison reform summit, in celebration of the First Step Act, President Trump remarked: 

And, believe it or not, it’s great for our people, it’s great for the people that it  
so deeply affects.  But, you know, it’s also great for the economy.  We actually  
– it’s hard to believe, we save a tremendous amount of money because people  
are coming out with these 40- and 50- year sentences for what you would  
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consider to be everything serious, but not that serious.  And they’re getting out  
and they’re working instead of being in prison.  And we’re saving hundreds and  
hundreds of millions of dollars and doing good at the same time.93  

 
It is clear the current goal in terms of criminal justice reform is to reduce costs while maintaining 

safety.  In her book Caught: The Prison State and the Lockdown of American Politics, 

Gottschalk, discusses the ways in which fiscal costs have helped push reform, and where they 

have not.  Similar to Dagan and Teles, she argues the Pew Center, the Council of State 

Governments, and the US Department of Justice have come together making it an imperative to 

find cost-effective and evidence-based alternatives for reform.  She states their focuses are re-

entry, justice re-investment, and reform.  Gottschalk writes, “thanks to their work, the three R’s – 

re-entry, justice reinvestment, and recidivism – dominate discussions of penal reform in 

Washington, DC and in many state capitals.  This approach is compatible with the growing push 

to alter public conversations about all sorts of social problems by adopting a ‘practical tone’…”94  

Reducing fiscal costs became the most practical push for reform.  Therefore, the first thing that 

must be done to reduce costs and garner support for reform is by publicizing how much is 

already being spent, and the affects or shortcomings of this spending.   

Those in all arenas of education, advocacy, and policy are pushing reform through the 

lens of a financial responsibility, looking to the money of the American people more wisely and 

finding more cost-effective ways to maintain public safety.  Similarly, the prison system was 

meticulously designed to keep prisoners so far from society that many Americans are unaware of 

not only the realities of the justice system, but even their own roles in it.  By establishing fiscal 

 
93 “Remarks by President Trump at 2019 Prison Reform Summit and FIRST STEP Act Celebration,” The White 
House, issued on April 1, 2019, https://www.whitehouse.gov/briefings-statements/remarks-president-trump-2019-
prison-reform-summit-first-step-act-celebration/. 
94 Gottschalk, Caught: The Prison State and the Lockdown of American Politics, 3. 
 



53 
 

motivations for reform, the American public can better understand its own contributions and 

responsibilities to a deeply flawed and racist system.  It becomes much easier for people to be 

interested when they know there are opportunities to save money or spend it more effectively.  

Then, once the citizenry can understand its role, an opportunity to spread awareness and 

motivation presents itself – a shared belief over this cause is established.  To return to Dr. Martin 

Luther King Jr.’s commentary, profit motives are still dictating action, which he would call 

concern to.  On the other hand, however, this time the profit motives are encouraging people to 

self-reflect as well as re-evaluate the perceptions of the criminal and punishment.  This, then, 

allows for the second meaning-making system to powerfully arise in the criminal justice 

movement.  In the next chapter, the paper will explore the ways in which morality and re-

humanization are employed to support the criminal justice movement.    
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CHAPTER 3 

IGNITING MORAL DUTY THROUGH HUMANIZING ‘THE OTHER’ 

 

A true revolution of values will soon cause us to question the fairness and justice of many of our 
past and present policies.  On the one hand, we are called to play the Good Samaritan on life’s 
roadside, but that will be only an initial act.  One day we must come to see that the whole 
Jericho road must be transformed so that men and women will not be constantly beaten and 
robbed as they make their journey on life’s highway.  True compassion is more than flinging a 
coin to a beggar.  It comes to see that an edifice which produces beggars needs restructuring. 
   -Dr. Martin Luther King Jr. 
 

I. Considering the Human 

 The rapidly growing rate of incarceration led the United States to become the world’s 

warden by the turn of the century.  As a result, the American public and those in power became 

desensitized to the mass amount of people being locked.  The US was struck with ‘devolving 

standards of decency.’  Punishment and the perception of social order was the priority and the 

justification for incarceration.  Today, however, reconsiderations of punishment and justice are 

happening throughout the country.  As people began to examine the realities of our prison 

system, slowly the divide between prison and society was wearing down.  This process was only 

accelerated, in fact, when studies of cost effectiveness were brought forward.  Before the turn of 

the century, the War on Drugs and Tough on Crime policies and rhetoric were reliant on people 

othering the criminal, casting them out physically and socially.  An essential component of 

criminal justice reform, therefore, revolves around dismantling the perceptions of people in 
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prisons.  When this process of othering is delegitimatized and ‘the other’ no longer seems so 

unfamiliar, an opportunity to evoke empathy arises.    

Before the 2000s, during the prison build-up, the enemy was crime; and, as it was 

portrayed, that meant criminals too.  This type of societal mindset relied on the tactic of 

criminalizing the individuals – seeing those who broke the law as bad as the crime they 

committed.  Their crime was their sole identity.  On this matter, Marie Gottschalk writes,  

what happens in prison stays mostly in prison, making it harder to draw  
connections in the public mind between justice on the inside and justice on  
the outside.  The ability to identify with an offender – or not – is a key  
predictor of why people differ in their levels of punitiveness.  The invisibility  
of the millions of people behind bars has made it extremely difficult to alter  
the negative portrait that members of the general public have in their heads of  
people who have been convicted of a crime.  They are simply prisoners and  
criminals.  As such, they often are denied their humanity and denied any right  
to democratic accountability, much as slaves were in the United States.95    

 

What Gottschalk is describing here are the realities of the concept of ‘out of sight, out of mind,’ 

and the process of othering.  Because the public does not have to think about those taken from 

society and put behind bars, there is little incentive to identify with them.  Therefore, it becomes 

much easier to de-humanize and express apathy.  As a result, all that could be considered of 

these people was they are their crime.  New York Prosecutor Nigel Farinha, also comments on 

this process in regards to how this affects when these men and women come back into society: 

“because we’ve begun with the mindset of warehousing people and out of sight, out of mind, the 

longer they are out of sight, the better.  We don’t think about re-integrating back into society so 

we deny the opportunity for them to vote.  When they come back out, we send traps for them to 

go back in.  Probation and parole are other examples of this.”96  This was the route the Tough on 
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Crime era set forth, and without resistance this was the path the country would continue to go 

down on.   

 Once individuals are considered sub-human, it becomes far easier to maintain power for 

those on top.  The lack of access into the prison system created an unaware public.  When those 

who were victimized by such policies were people who were socially silenced, there proved little 

incentive to change.  Jarrel Daniels, a young man from the Bronx, was someone who grew up 

being taught he had no voice and would soon be caught up in the legal system.  He recalls, “I 

didn’t think anyone had my best interest because that’s what was taught to me… our parents 

taught us hopelessness, we didn’t just wake up and feel that way.”97  Part of regaining 

hopefulness is actually seeing it.  When the societal structures set forth are designed to rid hope, 

it becomes nearly impossible to defy the odds.  For Daniels, it took going to prison and 

participating in a program called Inside Criminal Justice to have conversations with prosecutors 

which began to give him a sense of hope.  These relationships gave those in prison a platform 

and provided them an opportunity to be considered a human being again.  As we will see, when 

the criminal justice reform movement progressed, more avenues than ever before were beginning 

to be put in place to dismantle the effects of ‘out of sight, out of mind.’ 

On July 14, 2015 at the Pennsylvania Convention Center in Philadelphia, former 

President Barack Obama stepped up to the stage at the NAACP 106th National Convention to 

share his remarks on the US criminal justice system.  Beginning his speech with a warm 

greeting, Obama gets right into it by saying “I’ve got some stuff to say.”  Throughout his 

remarks, he is backing his administration’s efforts to push Smart on Crime, pointing out various 

opportunities where he and staff members looked to act “smarter.”  He said, “so our criminal 
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justice system isn’t as smart as it should be.  It’s not keeping us as safe as it should be.  It is not 

as fair as it should be.  Mass incarceration makes our country worse off, and we need to do 

something about it.”98  Likewise, he speaks of his hopefulness on this topic as he too sees the 

importance and uniqueness of its bipartisan support – of the seemingly unlikeliest pairings such 

as the Koch family and the NAACP.  Similarly, what is important to note is when introducing 

this topic, Obama first gets into the statistics of mass incarceration and the prison growth in the 

US.  He then seeks to explain its financial effects on the individual and at the local, state, and 

federal level.  He does not begin to touch upon the humanity of the issue, in fact, until twenty-

five minutes in, around halfway through.  The order of his justifications is telling because it 

establishes his awareness to the technique of drawing in a crowd.  First, present the staggering, 

appalling numbers.  Second, show how it affects all of us.  Third, once he knows his audience is 

listening, explain why it could also be the right thing to do. 

 With the problems clearly set forth, Obama provides some suggestions.  One of the first 

suggestions he makes is for prosecutors to use their discretion to find the best solutions for a 

punishment; which, sometimes means an alternative to incarceration.  In addition, along with his 

suggestions, Obama includes some of the policy changes he has made and his future actions.  He 

proclaims, “And I’m going to shine a spotlight on this issue, because while the people in our 

prisons have made some mistakes – and sometimes big mistakes – they are also Americans, and 

we have to make sure that as they do their time and pay back their debt to society that we are 

increasing the possibility that they can turn their lives around.”99  This statement was followed 

by a round of applause.  By refusing to strip these individuals of their citizenship, Obama 

 
98 “Remarks by the President at the NAACP Conference,” The White House | Office of the Press Secretary, issued 
on July 14, 2015, https://obamawhitehouse.archives.gov/the-press-office/2015/07/14/remarks-president-naacp-
conference.  
99 Ibid. 
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expresses the importance of understanding these people are people and that as human beings, 

once a punishment is served, there should be an opportunity for change.  He acknowledges that 

there will be people whose lives will not be changed, but this does not mean there should not be 

the right measures in place to help create an environment conducive to fundamental growth and 

change.  Towards the end of his remarks, he states, “any system that allows us to turn a blind eye 

to hopelessness and despair, that’s not a justice system, it is an injustice system.  But that is an 

extension and a reflection of some broader decisions that we’re making as a society.  And that 

has to change.  That has to change.”100  Again, a round of applause followed.  Obama motivated 

the audience to listen through his strong rhetoric, the employment of significant statistics, and 

exposing one’s role in this issue.  Once the audience was listening, he called upon human being’s 

moral sense to further justify the need for change.  

 Similarly, Obama’s moral justifications for criminal justice reform are significant for a 

sitting president, because the criminals are the easiest target to isolate and dehumanize.  In 

referencing the struggles of civil rights advocates on this topic, Michelle Alexander writes,  

The time-tested strategy of using those who epitomize moral virtue as symbols  
in racial justice campaigns is far more difficult to employ in efforts to reform  
the criminal justice system.  Most people who are caught up in the criminal  
justice system have less than flawless backgrounds… The new caste system  
labels black and brown men as criminals early, often in their teens, making them 
‘damaged goods’ from the perspective of traditional civil rights advocates.  With  
criminal records, the majority of young black men in urban areas are not seen as 
attractive plaintiffs for civil rights litigations or good ‘poster boys’ for media 
advocacy.101   

 
For civil rights advocates, defending the criminal on moral crowds is difficult; therefore, for a 

politician it would seem near suicidal.  Unless, the public opinion was changing.  For public 

opinion to change, advocates at the grassroots level must have persevered.  Obama leaves the 
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convention explaining just how this movement was working: “if we have the courage to take that 

first step, then we take a second step.  And if we have the courage to take the second step then 

suddenly, we’ve taken 10 steps.  The next thing you know, you’ve taken 100.  And that’s true not 

just for us as individuals, but that is true for us as a nation.”102  As referenced in Chapter 1, Jamil 

Zaki explained for empathy to persist it must be in line with the social context.  Empathy as a 

justification for criminal justice reform has been at its steady pace, with one foot in front of the 

other, soon to have travelled far enough that politicians saw enough of an incentive to void the 

risk of advocating for those who broke the law.  The movement was working.   

 In attempt to explain the extent to which the US needs reform, many advocates looked 

abroad to explore the various ways other countries punish those who have broken the law.  

Professor at the John Jay College of Criminal Justice and founder of the Prison-to-College 

Pipeline, Baz Dreisinger set out in the mid 2000s to nine countries to explore each prison system 

and meet their prisoners.  In almost every prison she visited she found inmates from broken 

families, enduring brutality, and neglect.  There was, however, an exception in the ways the 

prisons in this country treated their inmates: Norway.  The first prison she visited in Norway was 

called Bastoy – a minimum security prison located on Bastoy Island.  During her visit, the 

Warden of the prison told her in regards to the perception that it is a “lightweight” prison: “’our 

guys are into, pardon my French, some heavy shit.  Drugs and violence… [but] it’s really very 

simple: Treat people like dirt and they will be dirt.  Treat them like human beings and they will 

act like human beings.”’103  From the animals on the island to the people that are sentenced there, 

the philosophy of this prison is to teach empathy, finding humanity as a social function.  Their 

programming in Norway is successful as they argue a whole system cannot be constructed from 
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the fear of the few that do recidivate when the large majority does not.  Along with his previous 

comments, the warden followed with, “’why shouldn’t a country that can afford it bestow 

restorative conditions on the people who need it most?  Aren’t that what prisons are supposed to 

be for?’”104  The goal is to see the person behind the offense.     

From Bastoy, Dreisinger then went to visit Halden: a maximum-security prison in 

southern Norway.  Again, she finds a commitment to corrections over punishment, with a real 

innovation of the human ideology and “of declaring that if the measure of civilization is the 

quality of its justice system, Norway can be proud.”105  Relationships were again emphasized and 

prioritized.  In her reflections of her journey, Dreisinger comes to the conclusion that 

incarceration should be the last resort, especially with such high recidivism rates.  She writes,    

I explain that the trajectory of my prison journey took me from the broad specific,  
from rethinking overall concepts about revenge, forgiveness, and what  
‘corrections’ might mean, to more particular concerns like women in prison and the 
horrors of solitary, to the very practical economics of prison… In all countries, I  
found that prisons were, to echo the famous Mandela quote that spurred my odyssey, 
spot-on mirrors of the society that creates them.106     

 
By declaring prison as a reflection of the society that creates them, Dreisinger is calling upon the 

society to take responsibility.  Once responsibility is acknowledged, action can then come.  She 

urges each country to do more to address the conditions that are in prisons as well as the 

conditions that lead to crime.  She concludes her book with these final thoughts: “What if it 

became an opportunity not to cultivate an us-versus-them mentality but an us-and-them ethos?  

Not a chance to engender separation from others but a profound reminder of how deeply 

interconnected we are, such that one person’s actions have the capacity to impact so many?”107  

 
104 Ibid, 282 
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Dreisinger believes that must be utopia.  Seeing firsthand what an us-and-them ethos can 

achieve, Dreisinger reminds humanity that how we treat others is a choice.      

 

II. Formalizing Advocacy – Organizations at Work 

As mass incarceration was on the rise, the rate and methods for which people were 

arrested was not going unnoticed.  In New York City in 1961 magazine editor Herb Sturz and 

philanthropists Louis Schweitzer saw injustices within the bail system as they found being poor 

extremely increased your chances of being locked up.  After launching their experiment, The 

Manhattan Bail Project, which led to the launching of similar projects across the country, Sturz 

and Schweitzer decided to start The Vera Institute of Justice.  This organization’s goal is to 

unravel the impediments of human dignity and fairness as they look to expose data proving the 

system’s injustices, in addition to increasing communication and engagement on this topic.  The 

commitment and optimism for this movement keeps The Vera Institute relevant and powerful: 

“underlying this unique approach is an abiding optimism that even the most troubled systems can 

transform.  The result: justice systems that ensure fairness, promote safety, and strengthen 

communities.”108  Through their belief that the justice system keeps us safe while treating 

everyone humanely and fairly, The Vera Institute has helped create a focal point for this 

movement.  Today, there are three issues at the forefront which are securing equal justice, ending 

mass incarceration, and strengthening families and communities.    

 Today, The Vera Institute stands as a nationally prominent non-profit organization.  In 

2018, the organization published their annual report, entitling it, “Embracing Human Dignity” – 

coming out soon after the First Step Act was passed.  The report begins with a letter from the 
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62 
 

president, Nicholas Turner, where he states, “we are stepping up to meet this challenge by 

doubling down on our commitment to reimagine our country’s justice system in ways that are 

grounded in human dignity.”109  The report seeks to explain their work in building restorative 

correctional environments as well as to shed light on where the US still stands on reform.  

Following the letters to their readership, the report includes results from their recent polls on 

American adults.  In these polls it shows the majority of adults in the United States understand 

that mass incarceration did not help reduce crime, and that the justice system discriminates 

against poor people.  Following, it then states statistics where Vera has helped state and local 

governments decrease jail populations, cut costs, and help provide rehabilitation and education 

programs.   

 The primary purpose of this report is to explain the various steps Vera had taken in 2018 

that looked to change the carceral system through the means of embracing human dignity.  It 

discusses their program T.R.U.E. launched in 2017 as part of their Restoring Promise initiative at 

the Cheshire Correctional Institution that provides a restorative justice model of incarceration for 

young adults prioritizing choice, fairness, safety, and restoration.  Along with this project they 

sent 30 corrections leaders and advocated to visit prisons in Germany and Norway “that are 

explicitly rooted in human dignity.  They came back inspired, and we are continuing to work 

with them to expand Restoring Promise and change the narrative about who we incarcerate and 

why.”110  The report continues on to talk about its work in making postsecondary education in 

prison available to everyone that is eligible and wants it.  Education, they point out, is one of the 

most fundamental mechanisms that embraces the importance of human dignity, and due to the 
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dignity. 
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Department of Education’s Second Chance Pell Initiative, Vera is looking to cultivate this into a 

national campaign.   

Similarly, the report speaks of one of their recently launched programs called In Our 

Backyard.  Launching it with Google, the program looks to raise awareness of both the financial 

and human costs of incarceration, with the aim of curbing the overuse of jails.  The report says,  

Our online resource hub provides information about the number of people in jail  
for every county, stories that illustrate the dehumanizing impact of incarceration,  
and new polling data that shows broad public support for justice reform.  In the  
coming year, we will continue conducting research in small towns and cities and  
work with local communities to craft solutions that can help them safely and  
effectively reduce their overreliance on incarceration.111 

 
In Our Backyard not only helps humanize those in prison, but also helps to establish a sense of 

community because it exposes the relationship a community has with its prison and the toll it 

takes on each party.  Understanding where the country is going in terms of reform works as a 

guide for this program.  The last section of the report is entitled, “Vera on the Move,” proving 

the work is nowhere near done and where the momentum from the past year is headed.  

Likewise, their decision to move the offices in New York and California closer to the 

communities they are working with, shows their commitment to understanding the perspectives 

of those they are garnering a platform for.  The Vera Institute relies on the methods of 

transparency and exposure in order to achieve their goal of embracing humanity.  They 

understand through an increased awareness and exposure to the realities of the US penal system, 

Americans will embrace a sense of duty to stand up for the ones who are unable to do so 

themselves.  Moral duty becomes more achievable when a faith in humanity is restored.  To do 

so, representation is essential. 
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 Another major player in the movement is The Marshall Project: founded in 2014 with a 

focus on online journalism covering issues relating to US criminal justice.  Partnering with over 

100 different news organizations in the country, the Marshall Project looks to expose the realities 

of the criminal justice system to the front pages of the news cycle.  In their mission statement 

they write, “[the Marshall Project] seeks to create and sustain a sense of national urgency about 

the U.S. criminal justice system.  We achieve this through award-winning journalism, 

partnerships with other news outlets and public forums.  In all of our work we strive to educate 

and enlarge the audience of people who care about the state of criminal justice.”112  Two short 

years after its founding, in 2016, the Marshall Project won a Pulitzer Prize for the project, “An 

Unbelievable Story of Rape.”  This triumph not only helped to validate positive recognition, but 

also that reporting on the criminal justice system was a place to continue looking.  To extend on 

its success, in the fall of 2020, the organization became a finalist for 10 online journalism awards 

across eight categories, granted by the Online News Association.   

 In addition to their high-level journalism depicted by journalists on the outside looking to 

expose prisons, the Marshall project has a weekly series of first-person essays from people who 

live or work in the criminal justice system.  The series is called “Life Inside.”  To be published 

by the Marshall Project in “Life Inside” one can either email or mail their entry – allowing it to 

be accessible to as many people as possible across the country.  Their requirements are that it has 

to be about criminal justice and “1,000 to 1,400-word nonfiction stories about a vivid, surprising, 

personal experience you had with the system – whether you are currently or formerly 

incarcerated, on probation or parole, a family member of an incarcerated person, a victim, judge, 

 
112 “About Us” The Marshall Project, accessed on August 30, 2020, https://www.themarshallproject.org/about. 
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lawyer or police officer, or otherwise interact with the system.”113  Some of the recent 

publications are entitled, “How Counseling Incarcerated Clients Helps Me Heal,” “I Thought Jail 

Would Help Me Get Clean.  I Was Dead Wrong,” and “During the Pandemic, a Prison Funeral 

for Our Angel.”  “Life Inside” caters another opportunity to give a voice to those easily 

forgotten, forging another avenue to connect those on the inside to those on the outside and vice 

versa.  Similarly, it also provides direct access to the humanity of those involved in the justice 

system.  Story-telling is successful tool to employ empathy.  Through these first-hand accounts, a 

shared consciousness develops as the public is awakened to such unfamiliar realities.  The 

Marshall Project sets up a platform where empathy is called upon – it is not only acceptable to 

empathize with these men and women, but it is the goal. 

 In fact, “Life Inside” became a key contributor to keep pushing for reform in the midst of 

the COVID-19 pandemic.  There has never before been such restrictions to physically get inside.  

Lawyers are not allowed to see their clients, families are not allowed visits, and reporters and 

advocates are not allowed to continue their projects from the inside.  Therefore, “Life Inside” 

with its established prominence, became an easy mechanism to still get within the prison walls, 

while adhering to Coronavirus procedures.  Inmates still were given the opportunity to have a 

voice, and the public maintained a way to keep paving the path to the inside.  Humanization, in 

this respect, continued.  The legitimacy of ‘the other’ was breaking down   

Similarly, Georgetown professor Dr. Marc Howard caught on to this trend and also found 

an opportunity amid the pandemic to further teach the humanity of those in prison.  In an op-ed 

for USA Today, Howard discusses how COVID-19 offers a chance to change the terms of the 

discussion about those in prison.  The change in discussion, he believes, can be made towards 

 
113 “Life Inside,” The Marshall Project, accessed on September 1, 2020, https://www.themarshallproject.org/tag/life-
inside.  
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pushing forward this effort to humanize them.  He poses, “this transformation could thereby 

enable the acceleration of a broader and deeper process of long-term decarceration based on 

rational principles involving public safety, cost and genuine justice.  Are we ready to see and 

consider “them” as “us?”’114  He points out half of Americans have a relative who has been 

incarcerated, and the pandemic is forcing people to start having the discussions about how 

closely incarceration hits home, while simultaneously those in power are having to make 

decisions about pre-releases.  Howard leaves his audience with the thought, 

But if we can allow the humanizing perspective created by COVID-19’s  
devastation to inspire us, and if we can come to view incarcerated people as  
ourselves — our brothers and sisters, fathers and mothers, sons and  
daughters, friends and neighbors — we will not only bring down crime and 
incarceration, but we will create a more loving, compassionate and safe  
society.115 

 
In the midst of COVID-19, when compassion and respect for the other become a requirement, 

the habits of this time can overlap with the push for empathy within the criminal justice 

movement.  The Marshall Project and advocates such as Howard understood this opportunity and 

have used their platforms to heighten the potential of empathy, recognizing humanity, and unity, 

and hoping to continue motivating people based on the sense of one’s moral duty.     

    Likewise, as an educator and renowned criminal justice advocate, Howard has studied 

the ways in which to best motivate people to push for reform.  In doing so, based on his findings, 

he recently launched The Frederick Douglass Project for Justice, a non-profit organization 

looking to bring people to the inside of prison in order to facilitate structured meetings and 

conversations between members of free society and of prison.  Although hindered by COVID-

 
114 Marc M. Howard, “In Coronavirus Crisis, Lessons in Humanity toward America's Incarcerated,” USA Today, 
May 22, 2020, https://www.usatoday.com/story/opinion/policing/2020/05/22/covid-19-crisis-lessons-humanity-
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19, their goal is to “create a multi-site Prison Visitation Program that enables community 

members around the country to visit local correctional facilities and engage in open, face-to-face 

conversations with the incarcerated.”116  They believe these experiences can ignite understanding 

and empathy for both those within prison and those of the free society, which will, in turn, bring 

systemic change.  A major inspiration for launching this organization was Howard’s experiences 

taking students and colleagues into prison.  He recalls,    

Over the past several years, I have brought in hundreds of Georgetown students  
for tours that include a meeting with a panel of prisoners, and I have accompanied  
nearly 50 academic colleagues who have delivered lectures to my incarcerated  
students. Without fail, the things that stand out to visitors are the same things that  
haunt me: the compassion, engagement and intellect of people who made terrible 
mistakes long ago but should not be perpetually defined by the worst thing they’ve  
ever done.117 

 
Countless times Howard has experienced firsthand how peoples’ minds can be transformed from 

these visits.  He sees the power of understanding unfold.   

In an interview, Howard explains why taking people into prison has become his primary 

tool to motivate people.  He proclaims:  

I’m open to talk to anybody and my best response is to bring someone inside because  
it’s just mind blowing… you just can’t look at them and others like them in the same 
way, once you’ve connected on a human level.  So, to me, that’s what I’m always  
trying to do is to bring in skeptics.  And as long as they’re willing to have an open  
mind, I feel like the problem just goes away.  I also just try to be rational and I try to  
be persuasive.118 

 
Howard looks for the skeptics because he knows how strong human connection can act as a 

motivator.  His non-profit, then, is his mission to replicate what he is doing at Georgetown and 

taking it to a national level because he “found a magic formula of bringing people inside in a 

 
116 “Our Vision and Mission.” The Frederick Douglass Project for Justice, Accessed on October 12, 2020, 
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117 Marc Morjé Howard, “The Practical Case for Parole for Violent Offenders,” The New York Times, August 8, 
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way that changes their outlook on their life.”119  He hopes everyone around the country has the 

opportunity to have this experience.   

 In fact, the Pennsylvania Prison Society, with its stated mission remaining the same for 

the past 230 years, has adopted similar opportunities to that of Howard’s.  Since the age of mass 

incarceration, the nation’s oldest human rights organization has ballooned.  Director of Policy 

and Research, Claire Shubik-Richards, points out “Pennsylvania’s prison population has 

increased 850 percent in the last 40 years.  Forty years ago, Pennsylvania had seven prisons.  

Today we have 25.”120  As Pennsylvania law allows volunteers to privately meet with any inmate 

in the state, each month, the Pennsylvania Prison Society receives around 250 requests from 

inmates or their loved ones to intercede.  Most of these requests have to do with investigating 

prisoner abuse, accessing medical care, and opening channels of communication – all efforts to 

provide basic human rights to the people inside.  The organization also looks to better inform 

policymakers and the public about the prison conditions within Pennsylvania.  Shubik-Richards 

says, “’Our goal is to bring light to the inside… and to bring the darkness on the inside to 

light.”’121  Similarly, part of her mission is to forge partnerships with other organizations that can 

help meet their goals.  They have recently partnered with the Klein College of Media and 

Communications at Temple University taking on a similar strategy as The Marshall Project and 

creating a newsletter called Graterfriends “that allows prisoners to voice their opinion and 

concerns about criminal justice.”122  Since the 1960s to today, organizations are finding various 

ways to ignite understanding, compassion, and empathy, to forge relationships between those 
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within prison and those in free society, and to motivate more people to push for change.  The 

continual rise of such organizations shows both the need and success of the movement to date.  

Each are proof that human connection can act as a legitimate motivator.   

 

III. Portraying the Human 

In 1967, director Frederick Wiseman came out with a documentary dealing with the 

patient-inmates of Bridgewater State Hospital for the criminally insane.  It was called Titicut 

Follies.  Shown at the New York Film Festival, this daring film exposed for the first time many 

of the realities of those imprisoned.  Film critic for the Chicago Sun-Times, Roger Ebert recalls 

this documentary as “one of the most despairing documentaries I have ever seen; more 

immediate than fiction because these people are real.”123  The American public was taken into 

the penal system, exposed to the realities that were carefully kept away.  Despite Massachusetts 

legislators trying to suppress Wiseman’s film for two years, for the first time, the separation 

between prison and society and between the us-versus-them mentality lessened.  Wiseman’s 

efforts to portray the incarcerated human in its most pure form was used as an example for many 

to come.   

In a similar fashion, award-winning documentarian Ken Burns and filmmaker Lynn 

Novick bring their cameras inside New York state penitentiaries following a group of 

incarcerated men and women over the course of four years, working to earn a college degree 

from Bard College.  Airing in the fall of 2019, the PBS documentary is called College Behind 

Bars.  They visit Eastern Correctional Facility, a maximum-security men’s prison in Napanoch, 

 
123 Roger Ebert, “Titicut Follies Movie Review & Film Summary” RogerEbert.com, October 8, 1968, 
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New York and Taconic Correctional Facility, a medium-security women’s prison in Bedford 

Hills, New York.  In the criminal justice realm, Bard College’s program the Bard Prison 

Initiative (BPI) is the champion of postsecondary education programs in prison.  The 

documentary follows students in this program as it looks to show their stories and the 

transformative power of higher education.  Through putting a face on the criminal justice crisis, 

the documentary makes the audience ask questions about access to education, who is capable of 

academic excellence, what prison is for, and how the recognition of humanity heavily influences 

reform.  The founder and executive director of BPI, Max Kenner, poses the question, “what 

happens when we provide the education that typically in the US are only afforded to the children 

of the lucky or the entitled or the rich, to others?”124  This four-part documentary provides the 

setting where the audience is there to learn and it allows those within prison to advocate for 

themselves.   

The documentary covers the perspectives of those in prison, the faculty of BPI, and certain 

family members and employers of those in prison and the ones recently released.  It is important 

to note, the prison guards did not wish to participate.  The audience not only listens to those in 

prison, but learns about their story, how they got to prison, and for a few, what was happening 

after they got out.  It exposes the audience not only to the fiscal justifications to support 

education programs in prison, but how education helps a human being shift his or her identity 

into more of a self-determined one.  A person in prison the documentary follows says, “often 

times in prison we feel cut off, that the community is against us… we have moralities even 

though we’re in prison.  College helps us learn about the nation, become civic beings, that we 

have an interest in our community, that community is a part of us and we’re a part of it.”125  It 
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becomes clear how education can establish a sense of purpose and belonging to oneself and to 

the community – sentiments that the audience begins to realize many of these people never had.  

The documentary has the audience sympathizing with the people it follows, as well as helps 

inspire a sense of support for those people.  As you follow them on their journey, the audience 

can find itself hoping for the success of these individuals – suddenly, the pre-conceived identity 

of a criminal begins to blur.  Ultimately, it urges the viewership to see a need, and hopefully 

advocate for, instilling a moral system in this country that believes in second chances.  

Moreover, executively produced by Ken Burns and accessible on both PBS and Netflix 

immediately, makes the documentary accessible to millions of Americans.  Moreover, the name 

Ken Burns backing the film helps legitimize its credibility and relevance.   

On a similar note, public figure Kim Kardashian used her platform and personal interest in 

criminal justice reform to help raise awareness on the gravity of our carceral state.  Similar to 

Burns, she too takes the time in her documentary, “The Justice Project” to portray the stories of 

those involved in the prison system.  She opens the documentary by saying, “our criminal justice 

system is badly broken.  We have people who are rehabilitated, they’ve changed their lives, 

they’ve proven to no longer be a danger to society, just rotting away.”126  Kardashian says to her 

massive following that it is time to start looking at those warehoused in our prisons as people.  

Her documentary shows her own journey in learning the stories of those in prison as well as what 

she is doing to advocate for them.  She says, “once we hear their stories and the circumstances 

that brought them here in the first place then we can start focusing on the important steps to 

address this crisis.”127  Constantly throughout the film, Kardashian falls back on the idea of what 

 
126 Kim Kardashian West: The Justice Project (Oxygen, April 2020), https://www.nbc.com/kim-kardashian-west-
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is fair and what would we want if this was our family member.  She is listening, internalizing, 

and reflecting.  Likewise, she is encouraging her audience to hear their stories and reflect by 

setting an example of how this can be done.  Kardashian takes us on her journey – just as she is 

learning, simultaneously, so too is her audience.  This helps provide a connection to Kardashian 

as well, thus when she decides to take action in her own hands, her audience is inspired to do the 

same.  The audience is not only seeing how humanization can help motivate another, but they are 

feeling it happen too within themselves.   

 Another popular mode of communication in which people tune in to listen is a podcast.  

Released in May 2017, “Ear Hustle” is a non-fiction podcast about the daily realities of life in 

prison at San Quentin State Prison in California.  The first podcast created and produced in 

prison, “Ear Hustle” – prison slang for eaves dropping – is shared by those living it.  The podcast 

was co-founded by Nigel Poor, a Bay Area artist, Earlonne Woods, and Antwan Williams who 

were incarcerated at the time of its commencement.  In 2019, Rahsaan Thomas – also a 

contributor to the Marshall Project – joined the team as a co-host inside San Quentin.  In 2020, it 

was named a finalist for a Pulitzer Prize in audio reporting, as well as receiving honors from the 

Third Coast International Audio Festival, the Webby Awards, the Moran Center for Youth 

Advocacy, the Yerba Buena Center for the Arts, and the Society for Professional Journalists.  In 

2017 and 2018, “Ear Hustle” was named a nominee for the Peabody Award. 

 For its past six seasons of Ear Hustle, a new podcast is released every two weeks 

covering topics such as life on death row, or as a member of the LGBTQ community in prison, 

what life is like after being release, what it is like to be married in prison, or how the color of 

your skin influences your time behind bars.  The podcast is another avenue exposing life in 

prison, and in doing so, facilitating a level of trust between podcaster and listener – providing 
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another point of human connection.  Similarly, the success of its six seasons proves a continued 

curiosity as well the formation of relationships.  It is on these two points that a movement can 

persist.  By familiarizing oneself to an other, the chance of injustice diminishes.  As a former 

inmate says in the documentary 13th, “the connecting thing through all of this is the attempt to be 

understood as full human beings… we are something other than this visceral identity of 

criminality that people associate with us.”128  Sometimes it takes shocking people into paying 

attention.  In reference to Morris and Mueller from the first chapter, they argue this shock is 

essential to a social movement as it calls for a transformative experience that helps instill a 

commitment to the cause.  More often than not a shock can arise through the acknowledgement 

of humanity in another.  “Ear Hustle” is a direct attempt for society to understand those in prison 

as full human beings.   

 Understanding the ways in which our society de-humanizes specific groups of people 

exposes injustice.  Advocating for criminal justice and prisoners’ rights is the push to 

acknowledge how the United States regards human dignity.  It becomes much harder to 

discriminate against another when humanity is accounted for.  Therefore, fiscal incentives would 

never be enough to push this movement forward alone.  When the avenues are in place 

connecting society to prison and constantly challenging the us-versus-them mentality, a sense 

moral duty steps in as a powerful motivator.  Those in prison become much harder to forget 

when others are beginning to connect with them.  Suddenly, humanization and moral duty carry 

this beyond the self and help establish the deeper meaning of a movement.  When this is in place, 

it becomes much easier for the movement to withstand as the bigger picture is set forth.  

Throughout history, we can look back and locate the times of grave injustices as supported by 
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the mechanism of dehumanization.  The failure to acknowledge dignity and humanity in human 

beings runs through every caste system in our country.  If we do not deconstruct these 

mechanisms in place and provide new avenues of re-humanization, progress cannot be made.  

Although, in many cases, human connection is more difficult to establish, once it is set in place, 

it becomes nearly impossible to waiver.   
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CHAPTER 4 

HUMANIZING FISCAL COSTS REACHING THE POLITICAL SPHERE 

 
“How criminal justice policy will a decade hence will be determined by the skill with which 
advocates play the hands they have been given, as well as a good dose of luck.” 
   -David Dagan and Steven M. Teles 
 

 

I. The Timeframe of Incentivizing 

 Nationwide, the number of people in prisons has decreased for the fifth year in a row.129  

Although at this current pace, mass incarceration will not end in for over a half a century, time is 

showing us there is progress being made at the state and federal level.  In fact, today we are 

seeing presidential candidates realizing if they wish to be taken seriously, they must not only 

advocate for ending mass incarceration, but propose solutions to do so.  Likewise, at the state 

and local level, lawmakers are learning they must take the lead to see a significant reduction in 

the jail and prison populations.  With 122 federal prisons in the United States, there are 1,719 

state prisons, holding nearly 88 percent of inmates – meaning state and local authorities play a 

critical role. In this criminal justice movement, the first steps must be to convey the detrimental 

harms of Tough on Crime policies and the incentives behind seeking change.  Next, is to seek 

out policy changes at the local, state, and federal level.  This chapter will explain how the 

incentives of reducing fiscal costs and the humanization of those in the prison system trickled 
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over into the political sphere.  It will, then, look to show how the state and federal systems work 

in tandem to push reform, and where might certain areas still may be falling short.   

 In his book Lockdown America: Police and Prisons in the Age of Crisis, Christian Parenti 

said in 1999, to achieve what we need would take economic justice and more popular resistance.  

He ends his work with this thought of hope: “All over the country there are small pockets of 

dedicated activists fighting against tremendous odds and the deafening silence of the mainstream 

press.  These are the people pointing the way out, the way forward, away from the waste, terror, 

and abuse of America’s criminal justice lockdown.”130  These dedicated activists understood 

what motivations would prevail.  Since then, the popular resistance has grown stronger.  In 2015, 

when former President, Barack Obama, went to Philadelphia to address the NAACP, he set out 

to reinforce the nation’s commitment to civil and human rights.  In regards to systemic racism 

and the criminal justice system, he said,  

what has changed, though, is that in recent years the eyes of more Americans  
have been opened to this truth.  Partly because of cameras, partly because of  
tragedy, partly because statistics cannot be ignored, we can’t close our eyes  
anymore.  And the good news – and this is truly good news – is that good people  
of all political persuasions are starting to think we need to do something about  
this.131  

 
By this year, it was clear the incentives were strong enough for a bipartisan effort to push 

criminal justice reform.  Once an issue reaches bipartisan support, all other possible oppositions 

seemed to be ruled out.   

In Prison Break: Why Conservatives Turned Against Mass Incarceration, Dagan and 

Teles explain the process of motivated reasoning.  Political parties are dictated by ideological 

frameworks, which take time, energy, and an increase in awareness and education to develop.  
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Much of the groundwork, then, occurs at this level, to ultimately become an ideology.  In fact, it 

becomes far easier for politicians to latch on to ideas that are perceived to be vote-getters.  

Therefore, when public attention shifts and becomes loud enough for the public eye and 

policymakers, the willingness to consider change is far more likely.  Dagan and Teles write, 

“policymakers also care far more about their reputation for consistency than do ordinary 

members of the public…In order to convince policymakers that it is safe to change their position, 

a rhetorical framework must be developed in which they can do so while claiming they were 

right all along.”132  Changing the minds of policymakers takes time because one has to show 

their reputations are not on the line.  As seen in the previous chapters, a large part of getting 

people to listen, about motivating people, is to alter the rhetoric in ways that they will begin to 

pay attention, while still fitting into their primary agendas.  Conservatives understanding that 

saving money and the ways to do it through decarceration is a primary example of how the 

rhetoric was changed, but still fit in the overall framework.  By the time Obama left office in 

2017, he became the first president in decades to end his presidency with a lower federal prison 

population than when he took office.133      

When this is done, incentives become legitimized.  Incentives and ideologies, likewise, 

can simultaneously reinforce one another as partisan and the values the party conveys can shape 

how people process information.  When the movement reaches the political sphere, it becomes 

much easier to reach the people who were originally unwilling to listen.  As Dagan and Teles 

point out, “changing minds is a difficult, complicated business.  Even on issues where the status 

quo is vulnerable, it takes a combination of resources, strategy, organization, and helpful allies to 
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alter longstanding beliefs.”134  Tough on Crime was the culmination of decades of longstanding 

beliefs about social order.  Therefore, to change the minds from the ground up, incentives must 

be strong and reach the public and policymakers alike.  The established rhetoric about drugs and 

dangers of being “soft on crime,” encouraged the constant doubling down on states and their 

justice systems.  At the federal level, tougher drug crimes and the enactment of mandatory 

minimums were placed, set as a model for the straggling states to follow.  And yet, re-thinking 

crime and justice pushed forward, slowly working to counter the rhetoric at hand.   

For criminal justice and prison reform, understanding the costs on society and 

individuals, and understanding a deeper form of morality, became the best avenues to change 

minds.  As Dr. Marc Howard puts it, “we’re finally having the right conversations.”135  In 

Michelle Alexander’s words, “we must flip the script.”136  For this is what incentives do: provide 

enough justifications for people to begin paying attention and mobilize.  From there, new, 

enlightened conversations will arise.  Howard comments, “through this younger generation in 

particular, through the use of narrative and stories… there’s something with awareness and 

people are mobilized and upset about it.  This awareness is meaningful and something that 

should be encouraged.”137  Although Howard points in particular to the younger generation, it is 

clear all ages are beginning to start conversations, spread awareness, and mobilize.  In an op-ed 

for The New York Times, Michelle Alexander writes, “people are right to wonder – is this 

justice?”138  And this is what the incentives have done: provided reasons to reflect and question if 

our money spent on the prison system is justified, and if the tactics of dehumanization by the 
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system are justified.  Slowly, as the conversations spread, suddenly the effective reform 

programs will no longer remain isolated and localized.  As the template had been set, now the 

task was how to see it put into action.  

 

II. Texas and Georgia Leading the Way 

When Bush began his presidency in 2001, he left Texas as the center-piece for rough justice 

for it had the nation’s second-highest incarceration rate (behind Louisiana) and second- highest 

inmate population (behind California).  As time went on during the Tough on Crime policies set 

in Texas, slowly fissures in their policies began to arise.  On July 23, 1999 in Tulia, Texas, for 

example, police rounded up dozens of suspects, most African-American, charging them with a 

range of drug offenses, with local papers declaring “Tulia’s Streets Cleared of Garbage.”139  

Soon enough, however, this event was understood as law enforcement going rogue and the 

heinous charges were a clear indication of federal programs encouraging drug arrests.  Tulia 

became an instance where legislators were finally forced to confront the realities of the justice 

system and law enforcement.  Later that year, the Texas legislature passed the Tulia 

Corroboration Bill, setting new standards for testimony from undercover agents.140   

In 2003, the Republicans took over the lower chamber.  For the first time in over a 

century, the GOP ruled the House.  With a unified Republican control, the GOP had room to 

experiment with “unorthodox” ideas.  Tom Craddick, a strongheaded business man from 

Midland, Texas, lead the new majority.  The biggest concern Craddick would have to take on 

was the $10 billion budget shortfall resulting from a weak economy and rising costs.  Likewise, 

“even after $2.3 billion in construction, the state would soon run out of cell space,” since prisons 
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were beginning to fill up.141  By 2005, Craddick brought in Plano Republican Jerry Madden 

appointing him as the new chairman for the House Criminal Justice Committee – with his 

conservative and pro-business record, there was indication Madden would embrace criminal 

justice reform.  With this appointment, Craddick gave him simple instructions: “’Don’t build 

more prisons.  They cost too much.”’142  With the prison population quickly building up and the 

pressure of the budget crunch, Madden leaned on Senate counterpart John Whitmire, a Democrat 

who ran the chamber’s Criminal Justice Committee since 1993.  Here, Madden helped establish 

bipartisan efforts as an acceptable tool.  Through this partnership, they began to conduct studies 

on the Texas prison population realizing more than half were nonviolent offenders and two-

thirds of prison admissions were the result of probation and parole violations.  Madden and 

Whitmire quickly agreed this would be the point of attack.   

 After a series of vetoes by Governor Rick Perry, in 2007 Madden and Whitmire 

understood the way to pass legislation was to prove money would be saved.  Understanding the 

high rates of recidivism, their way to show how to save money was to “’focus more resources on 

rehabilitating those offenders so [they] can ultimately spend less money locking them up 

again.”’143  Although the law passed in 2007 was not the reformers’ ideal, its impact set an 

example for the rest of the country.  That year, it was projected that over 17,000 new prison beds, 

costing $2 billion, would need to be built by 2012.  Instead “legislatures… allocated a smaller 

amount to expand community-based options such as probation, problem-solving courts, and 

evidence-based drug treatment.”144  In those five years, crime dropped 25 percent and the prison 

beds were no longer needed.  Around the country, people were beginning to watch and attempt to 
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understand what Texas was doing.  In a New York Times article written in 2013, reporter Charlie 

Savage explains the reform as “driven in part by a need to save money, several conservative-

leaning states like Texas… have experimented with finding ways to incarcerate fewer low-level 

drug offenders.”145   Savage points to reducing prison terms, diverting people in prison to 

treatment programs, releasing elderly or well-behaved inmates early, and expanding re-entry 

programs as the most notable reforms.  With taxpayers saving hundreds of millions of dollars, 

crime rates were also remaining at generational lows in Texas.  In fact, not only was Texas the 

birthplace of Right on Crime, but in 2014, the Texas Association of Business helped launch the 

Smart on Crime Coalition as well.  One state that caught on to Texas’s reforms and the 

incentives fairly quickly was Georgia.   

82nd Governor of Georgia, Nathan Deal, was signing legislation by 2012 that was 

considered the most sweeping criminal justice reform to date in the country.  Deal’s intensity to 

this cause took great weight.  Understanding the fiscal incentives for reform, Deal also found 

himself motivated by another reason: “’To listen to the stories, to the lives that have been 

changed, the families who have been reunited and lives that have, quite frankly, been cast aside 

by the system that was in place, had tremendous emotional effect on me.”’146  Deal was able to 

re-humanize those who these policies affected the most, and this is what kept him making strides 

for reform.  This motivation by the newly elected governor made it nearly impossible for any 

members of the GOP to stand in the way.  He found, once a state begins to dip its toe in the water 

– breaking down the barriers and starting new conversations – it becomes much easier to 

continue to promote reform.  Soon enough, Right on Crime, the Pew Research Center, and the 
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Prison Fellowship were all working with advocates in Georgia figuring out the best efforts for 

reform allowing for the customization for reform in Georgia which legislators found critical.   

From 2013-2015, Georgia dedicated more than $48 million to adult and juvenile justice 

reforms, leading to significant decreases in the prison populations.  Dagan and Teles recall,  

Georgia, and its governor, are collecting national accolades that cannot  
help but encourage the trend.  The Marshall Project has admiringly called  
Georgia ‘the laboratory of criminal-justice reform.’  Deal was a featured speaker  
at a heavily promoted ‘Bipartisan Summit on Criminal Justice Reform’ in  
2014 that included all the Right on Crime heavyweights and liberal activist  
Van Jones.147   
 

Along the way, Neal was met with criticisms for being soft on crime, yet his persistence to find 

ways to save money as well as open further avenues from prison into society triumphed over 

each insult.  He worked to get churches involved working on re-entry plans and mentorship 

programs, he focused on reducing mandatory minimums, and increasing in-prison services 

hoping judges would have more confidence to give shorter sentences.  Dagan and Teles point to 

a large part of “conservative reform successes occurred primarily through a moral framing that 

appealed to religious conservatives.”148  The business and religious conservatives were leading 

the way for reform in Texas and Georgia.  Advocates, grassroots organizations, and think-tanks 

from around the country were pointing to these states as national models working at the state-by-

state level.  Dagan and Teles write, “Georgia is hardly alone in following the Texas precedent… 

Moreover, as the Texas and Georgia cases suggest, an initial round of relatively modest reforms 

can generate momentum for more.”149  Beginning in 2010, conservative-controlled states such as 

Mississippi, Ohio, North Carolina, and South Carolina were approving laws specifically 

designed to decrease their prison populations.  
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III. Following the Leaders  

 The accumulation of reforms across states became a self-reinforcing cycle.  As author 

Baz Dreisinger returned home back to the United States in 2014 after travelling to nine countries 

studying their justice systems, which would then result in her work named one of the 

Washington Post’s Notable Nonfiction Books of 2016, she realized changes were occurring.  She 

notes, three New York colleges agreeing to drop questions about past arrests from their 

admissions procedures, former President Bill Clinton admitting to a group of officials that “a 

very significant percentage of serious crimes in this country are committed by a very small 

number of criminals, but we took a shotgun to it and just sent everybody to jail for too long.”  

The ACLU received the largest grant in its history as they planned to use it to slash incarceration 

rates and Proposition 47 passed in CA, down-grading non-violent felonies, such as shoplifting 

and drug-possession to misdemeanors, allowing for up to ten thousand people eligible for early 

release.150  From 1997 to 2014, in fact, a total of 23 states had begun to enact meaningful 

reforms.151  Democratic and Republican states alike were looking inward to make the necessary 

and justified changes for reform.   

 Across the country, states were looking for ways to reform, proving their commitment to 

save money and recognizing the moral consequences that were set forth from before the turn of 

the century.  The trend had been set and it was up to the states to now make the changes.  In 

2011, for example, Louisiana – a state consumed by Tough on Crime policies – passed a bill, H 

138, allowing parole considerations for people who have been incarcerated for at least ten years 
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and are over the age of 60 years old.  Immediately with its passage, 2,600 people became 

eligible.  In Maryland in 2012, the state’s highest court decided that Maryland juries had been 

given faulty instructions.  In this ruling, “some defendants were retried, but many others 

accepted plea bargains for time served and were released.  As a result, about 150 people who had 

been deemed the ‘worst of the worst’ have been let out of prison – and none have committed a 

new crime or even violated parole.”152  The change in rhetoric has allowed for our perspectives 

of the other to change as well.  As a result, individuals are being granted their freedom after 

serving their time, proving that redemption is possible.  Such a ruling would not have been 

possible, if the considerations of what it means to be someone in prison and how we regard them 

was re-evaluated.  In his New York Times Op-ed, Marc Howard recalls, “but are prisoners who 

have served long sentences for violent crimes genuinely capable of reforming and not re-

offending?  The answer is yes.  In fact, only about 1 percent of people convicted of homicide are 

arrested for homicide again after their release.”153  Again, we see reform re-enforcing itself as it 

proves even those who have committed violent crimes, regarded as the most evil, can “age out” 

of crime, and with the correct programs and opportunities, when they return, the chance of 

recidivism becomes far less likely.       

In 2014, Mississippi passed HB 585, which allowed people convicted of various violent 

offenses to become eligible for parole after serving a smaller portion of their sentences.  With 

this bill, in fact, Mississippi helped show avenues of reform to other states looking to change 

policies affecting “violent offenders.”  It helped prove, in order to make substantial change these 

types of policy changes were necessary154  That same year the Miami-Dade County in Florida 
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combined data across their health care and criminal justice systems, finding that only 97 people 

with serious mental illnesses accounted for $13.7 million in services with the four year span of 

2010 to 2014.  This was because, the studies found, in these four years, rather than in treatment 

these people were in jails, emergency rooms, state hospitals, or psychiatric facilities in this 

county.  It was clear a better solution could be available.  Since then, Miami-Dade County 

provided key mental health de-escalation training to police officers and 911 dispatchers, 

resulting in almost “50,000 calls for service for people suffering from mental health issues, but 

have made 109 arrests and have directed more than 10,000 people to services or safely stabilized 

situations without arrest.”155  In this time, the jail population fell from 7,000 to 4,700, saving 

nearly $12 million a year.  Local policymakers were able to see the approach of humanizing 

fiscal costs through such a study as they found ways to not only reduce costs, but find more 

appropriate means to handle those with mental illness.         

In 2017, New Jersey Governor, Chris Christie, signed a package of legislation that made 

it easier for those convicted of crimes in the Garden State to expunge their records and apply for 

jobs.  In an Op-Ed for a local paper, reporter S.P. Sullivan, wrote, “the holiday season witnessed 

a significant step forward for criminal justice reform.  It comes in the form of three bills making 

it easier for former inmates to erase their criminal records for minor offenses – and to become 

contributing members of the work force.”156  This legislation clearly has both fiscal justifications 

as increasing employment helps the state economy, as well as moral as it enables recognizing a 

former inmate’s human right to have the opportunity to find employment.  State Lead sponsor of 

the three bills, Senator Sandra Bolden, expressed, “’These laws are about removing barriers for 
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residents, and helping them to overcome the obstacles that exist in finding employment, taking 

care of their families and setting their lives on the right path… these are human policies, which 

recognize that the surest road back to productivity and family unity for an ex-convict is via a 

steady, decent-paying job.”’157  Governor Christie understood that understanding what kinds of 

people are coming back out into society is critical.  The first part of this three-part bill was a 

policy called Ban-the-Box. 

 Ban-the-Box has become one of the most widely accepted means of reform across the 

country.  This campaign advocates for removing the check box on job applications that asks if 

the applicants have a criminal record.  Nationwide, there are “35 states and over 150 cities and 

counties [that] have adopted what is widely known as ‘ban the box’ so that employers consider a 

job candidate’s qualifications first – without the stigma of a conviction or arrest record.”158  The 

policy looks to create a fair chance of employment while also delaying background checks until 

later in the hiring process.  Approximately three-fourths of the US population, or 260 million 

people, live within a jurisdiction that has enacted Ban-the-Box.  In addition, understanding the 

importance of fair-chance policies, 13 states, the District of Columbia, and 31 cities and counties 

have now extended these hiring laws to government contractors.  Austin, Baltimore, Chicago, 

Columbia (Montana), New York City, Philadelphia, San Francisco are just a few examples.  By 

2015, Ban-the-Box was endorsed by President Obama.  By opening this door to the formerly 

incarcerated, such a policy also helps to further the conversation for reform because it directly 

creates interactions between those affected by the justice system and those who are not – it blurs 

the lines of “out of sight, out of mind.”  Derreck B. Johnson, for example, is the founder and 

president of Home of Chicken and Waffles in Oakland, California, comments on this policy: 
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“’I’ve seen how a job makes all the difference… When I give someone a chance, and he 

becomes my best employee, I know that I’m doing right by my community.”’159  A sense of 

purpose is given to both employer and employee, helping their community economically and 

morally.       

 Tough on Crime rhetoric is receding while states are pushing the conversation’s agenda 

for Right on Crime and Smart on Crime policies.  In 2018, Michelle Alexander commented that 

lately astonishing progress was being made.  In the Midterm elections, “Michigan became the 

first state in the Midwest to legalize marijuana, Florida restored the vote to over 1.4 million 

people with felony convictions, and Louisiana passed a constitutional amendment requiring 

unanimous jury verdict in felony trials.”160  As states are following suit, organizations, authors, 

and advocates are calling out jurisdictions that are still paving the way for this movement.  In 

2019, faculty of Boston University School of Law called attention to Washington, DC as it has 

been “a beacon for criminal justice reform for a long time.”161  With the most well-funded Public 

Defender Service in the nation, Washington DC recognizes the importance of providing humane 

and adequate representation to those deemed as the villains of our society.  Likewise, in 2017 

Washington, DC passed bill 24-403.03 also known as the Incarceration Reduction Amendment 

Act (IRAA), which modifies imposed terms of imprisonment for violations of law committed 

before 18 years old, understanding this as cruel and unusual punishment.  If this is so, and the 

defendant has served at least 15 years in prison, the court can find “after considering the factors 

set forth… that the defendant is not a danger to the safety of any person or the community and 
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that the interests of justice warrant a sentence modification.”162  In other words, the DC 

commonwealth has sought out to review its own laws this time with a more moral perspective, 

understanding the injustices of the lengthy sentences placed on juveniles.  Within the Public 

Defender Service of the District of Columbia, the Special Litigation Division takes on these 

cases, and in doing so, through their mitigation reports, looks to show the humanity of their 

clients hoping to reach a state of empathy amongst the court.  Over the past few years, the 

amendment is in full effect and many individuals are coming back into society.  These are now 

considered success stories. 

 

IV. Reaching Capitol Hill 

Success at the state level, deemed by the ability to save money and pass more ethical 

legislation, has slowly begun to creep up to Capitol Hill.  While it was clear states across the 

nation were getting to work in the early to mid 2000s, as Dr. Howard recalls, “at the federal level 

nothing happened til 2014… Obama didn’t do anything for us for six years, but then in his last 

two years he did a lot.”163 Obama waited until the last two years of his presidency, when it was 

clear that there was a genuine consensus that people agreed on decarceration.  Dagan and Teles 

write, “the momentum generated in state capitals has now swept into the nation’s criminal justice 

reform laggard – the federal government.”164  In 2017 in his commentary about the president’s 

role in criminal justice reform, published by the Harvard Review, Obama confessed he would 

receive “letters from people across the country urging [him] to address issues involving state and 
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local justice systems, about which there is often frustratingly little that anyone in the federal 

government can do.”165  There are 52 justice systems in this country, including Washington DC 

and the federal government, as state and local officials are responsible for most policing issues 

and the facilities that hold close to 90 percent of the prison population.  Yet, what this shows is 

the urgency at both levels to make reforms in the same direction.  When state legislators started 

paving the way without any ramifications of de-legitimizing their party’s ideologies, it became 

quite clear to the federal government where to take action.  Thus, Obama eventually started 

pushing reform, setting the tone for President Trump when it came time for him to take office. 

Any broad-based, lasting reform to federal sentencing must be addressed through 

legislation.  At the federal level, the passage of the Fair Sentencing Act in 2010 was monumental 

in the sense of what it stood for, much more so than how it was executed.  Its passage 

acknowledged the deep-seated racism underpinning the differences in mandatory minimums 

between crack and powder cocaine set forth during the Tough on Crime era.  Likewise, when 

Smart on Crime was announced a few years after, it was instructed for federal prosecutors to use 

mandatory minimums more carefully, while simultaneously the Department of Justice put in 

place new policies to instruct federal prosecutors to no longer use 851 enhancements, which 

“trigger longer sentences based on prior drug convictions.”166  When Smart on Crime was 

developed in 2013, the Obama Administration was able to make real strides on reform because it 

gave them a platform to legitimate its rhetoric.  This then allowed Obama to enact policy reform 

in his last two years.   

While changes could be made at the federal level due to the bipartisan push, in his last 

two years, Obama examined how his administration could further influence and help states as 
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they look to properly address reform.  In his piece, he reflects, “that is why I’ve been so 

committed to finding ways to encourage continued state and local government ingenuity and to 

highlight those state reforms that should be models for others to follow.”167  He points to the 

administration’s help to broaden the scope of the Justice Reinvestment Initiative (JRI) as it 

oversaw the partnership between the DOJ, Pew, and JRI, understanding the power behind a 

public-private partnership.  This partnership has helped over 24 states enact a range of reforms 

making their justice systems operate more efficiently and effectively.    

Likewise, launching in 2016, the White House’s Data-Driven Justice Initiative (DDJ) and 

Police Data Initiative (PDI) are two examples for how the federal government can advance 

solutions at the state and local level “by supporting innovation and bringing together committed 

reformers.”168  Understanding the effectiveness of this movement is reliant on continuing to 

broaden the scope of conversations and awareness, the initiative provided another platform to 

bring advocates together from different communities to learn from one another.  Obama recalls, 

“the response to DDJ has been overwhelming.  At this time, a total of 139 states, counties, and 

cities, covering almost 100 million Americans, have agreed to participate and to begin putting 

these strategies into practice.”169  Similarly, Obama’s visit in 2016 to El Reno Federal 

Correctional Facility in Oklahoma proved the federal government’s understanding to reconsider 

the ways in which they are putting people behind bars, what it is like when they are there, and 

what the government is doing when they will leave.  A year after his presidency, Obama still 

understands this sense of urgency and encourages the country to keep pushing in this direction.  

He ends his piece with these final thoughts:  

But at the end of the day, those entrusted with influence over the direction of the  
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criminal justice system must also remember that reform is about more than the  
dollars we spend and the data we collect.  How we treat those who have made  
mistakes speaks to who we are as a society and is a statement about our values  
– about our dedication to fairness, equality, and justice, and about how to protect  
our families and communities.170   

 
In his conclusion, Obama summarizes the weight of each incentive.  The reform had begun to 

reach the federal government and the person at the top was not only able to understand the 

reasons for reform, but also to articulate them, keeping conversations and rhetoric moving.   

In fact, not only did the pressure from the states and the public help push federal reform, 

but the idea that even in the midst of great political divides, there was still an area where the 

parties could align.  Dagan and Teles write, “in a city where polarization and gridlock have 

become the dominant themes, the possibility of alliance between the likes of Rand Paul and New 

Jersey Democratic Senator Cory Booker became an irresistible ‘man-bites-dog’ story – and an 

effective way for advocates to market their cause.”171  This celebration of bipartisanship added to 

the political pressure of the process of ideological conversion that was driving federal reform.  

Today, two years after the passage of the First Step Act, the Department of Justice is transparent 

in its efforts to reduce recidivism.  In their online archives, it states, “the Bureau is creating safer 

prisons and safer streets, underscoring the Justice Department’s philosophy that one of the best 

ways to prevent crime is by reducing recidivism.”172  Some of their reforms include, identifying 

criminogenic needs, building a ‘school district’ within the federal prison system, supporting the 

Second Chance Pell Pilot Program, prioritizing mental health treatment, and ensuring appropriate 

substance abuse treatment.  Likewise, on this same webpage, links are provided for consulting 

reports, recommended relevant documents, and Op-eds and speeches by certain federal 
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legislators.  The integration of bipartisanship as well as partnerships with consultancies, think- 

tanks, and research institutes is emblematic of the holistic efforts forming today. 

 

V. Progressing with Caution 

As Right on Crime and Smart on Crime are clearly the trends of the time, reformers 

cannot lose sight where change is being implemented and how it is put in practice.  Although 

there is much to be encouraged by and remain hopeful for, advocates still prove to be somewhat 

cautious.  Focused on the conservatives’ approach to reform, for example, Dagan and Teles 

criticize the GOP’s resistance to put money into ATI (Alternatives to Incarceration) and 

programs.  They write,  

most conservatives reform states have expanded the use of parole and  
probation.  But without major improvements in the quality and professionalism  
of these systems – which while they are cheaper than prison, cost real money  
and require a commitment to the quality of public service – they are unlikely to 
effectively prevent ex-offenders from heading back to prison.173       
 

In fact, not only is this incredibly problematic by only narrowly focusing on reform, but it 

provides leeway for critics to claim it is not working, or the “nothing works” mentality.  Without 

proper funding no reforms will prove adequate.  Dagan and Teles call American citizens to 

action as they warn the window for enthusiasm behind alternatives to incarceration may only be 

open for so long.  Likewise, the issue always becomes more complicated when interest groups 

such as private prison operations and bail bondsmen play a role.  Dagan and Teles argue, their 

seat at the table still exists.  In a time of high polarization, bipartisan efforts become all the more 

sensitive.   
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 To a similar extent, in a New York Times Op-ed Michelle Alexander highlights some of 

the evident warning signs despite the unquestionable progress that is being made.  She writes, 

“many of the current reform efforts contain the seeds of the next generation of racial and social 

control – a system of ‘e-carceration’ that may prove more dangerous and more difficult to 

challenge than the one we hope to leave behind.”174  She discusses the new policies in California, 

New Jersey, and New York – states all considered to be quite progressive in reform – that got rid 

of the bail system and replaced it with “risk assessment” algorithms that recommend to judges 

whether a person who has been arrested should be released.  She calls the mathematic models 

“weapons of math destruction” – originally coined by data scientist Cathy O’Neil.  These 

models, she writes, “appear colorblind on the surface but they are based on factors that are not 

only highly correlated with race and class, but are also significantly influenced by pervasive bias 

in the criminal justice system.”175  Although it is tempting to believe computers will be neutral 

and objective, algorithms are made by people, which leaves the algorithms as “’nothing more 

than opinions embedded in mathematics.”’176  Similarly, challenging algorithms that are far less 

transparent than the police, will prove much more difficult.   

 In the same piece, Alexander also finds it necessary to bring attention to e-carceration, 

where a GPS tracking device provided by a private company that could charge hundreds of 

dollars a month.  In this situation, she describes your sentence condemned to “an open-air digital 

prison.”  Maintaining a job, attending school, caring for children or family members all become 

extremely difficult.  Thus, the party that is only truly benefitting is private corporations.  In a 

report done by the Brookings Institute, in fact, found “’efforts to reduce recidivism through 
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intensive supervision are not working.’ Reducing the requirements and burdens of community 

supervision, so that people can more easily hold jobs, care for children, and escape the stigma of 

criminality ‘would be a good first step toward breaking the vicious incarceration cycle.”’177  The 

stigma behind criminality must be changed or true reform will not last.  Efforts to ignore this 

stigma, ignore the root causes of the detriments of our justice system.  Alexander believes digital 

prisons are to mass incarceration what Jim Crow was to slavery.  She explains, 

If you asked slaves if they would rather live with their families and raise their own 
children, albeit subject to “whites only signs,” legal discrimination and Jim Crow 
segregation, they’d almost certainly say: I’ll take Jim Crow. By the same token, if  
you ask people in prison whether they’d rather live with their families and raise their 
children, albeit with nearly constant digital surveillance and monitoring, they’d almost 
certainly say: I’ll take the electronic monitor. I would too. But hopefully we can now  
see that Jim Crow was a less restrictive form of racial and social control, not a real 
alternative to racial caste systems. Similarly, if the goal is to end mass incarceration  
and mass criminalization, digital prisons are not an answer. They’re just another way of 
posing the question.178 

 
Knowing that some may find this idea far-fetched, she justifies her reasoning that so did mass 

incarceration seem 40 years ago.  With all this in mind, however, Alexander’s aim is not to 

discourage reformers out of hope.  Rather, she is looking to expose where current reform is not 

pushing the agenda far enough.  Ultimately, she leaves her op-ed with hope, as she senses 

advocates across the nation continue to organize, ensuring important reforms are not replaced 

with systems that maintain the same prejudices we are fighting.  Alike to all criminal justice 

advocates today, the finishing line is always one of hope.  While understanding this is only the 

beginning, the conversations, new ideologies, objections to current stigmas, and powerful 

incentives are in place.  For this, while proceeding cautiously, there remains hope.     
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CONCLUSION 

“Those of us who hope to be their allies should not be surprised, if and when this day comes, 
that when those who have been locked up and locked out finally have the chance to speak and 
truly be heard, what we hear is rage.  The rage may frighten us; it may remind us of riots, 
uprisings, and buildings aflame.  We may be tempted to control it, or douse it with buckets of 
doubt, dismay, and disbelief.  But we should do no such thing.  Instead, when a young man who 
was born in the ghetto and who knows little of life beyond the walls of his prison cell and the 
invisible cage that has become his life, turns to us in bewilderment and rage, we should do 
nothing more than look him in the eye and tell him the truth.” 
  -Michelle Alexander 

 

 This study examined why and how criminal justice reform transformed from the War on 

Drugs and Tough on Crime to what is seen today with the passage of the First Step Act, Right on 

Crime, and Smart on Crime reforms occurring throughout the country.  The thesis showed those 

pushing reform, in particular, those who pushed reducing recidivism, found avenues to 

incentivize others through this method I coined as humanizing fiscal costs.  The motivations of 

reducing costs and practicing moral duty, which encompass modern day reform, created a 

collective-behavior for this social and political movement.   

Mass incarceration is legitimized by the belief that all those who are societally at the 

bottom chose their fate.  It is reliant on the idea people must stick to the status quo, refusing new 

voices to take the scene.  First, the efforts to re-evaluate how the US is spending their money on 

their prison systems provided an opportunity to be critical of our past.  Similarly, it opened a lens 

establishing culpability on those who were originally able to disregard the grave consequences of 

the perceptions of law and order.  At the same time, the work to push the moral agenda for 

reform re-introduced the idea of human value and how our actions on human value are a 
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reflection of the society we live in.  It becomes much more difficult to commit injustices when 

the recognition of another’s humanity is at play.  Justice work is path dependent and needs to 

withstand the test of time.  This can only be done with a mobilized public.  To keep the 

momentum strong in the movement, then, there must be legitimate incentives that can reach a 

range of people.  When the monetarily-minded and morally minded are accounted for, action 

becomes far more likely.  Likewise, the majority of people are not solely monetarily or morally 

minded, but rather a culmination of both mindsets.  The rhetoric behind reducing fiscal costs and 

moral justifications work in tandem as they show both show calling reasons for why American 

citizens should not only care, but how they already play a role.  Introducing reform through the 

lens of reducing recidivism allows for both these motivations to become justifiable because it 

relies on investing in people who are coming back into society.  It justifies re-evaluating the 

costs of our prison system through a humane perspective – it humanizes fiscal costs.       

 Criminal justice reform work is about changing identities.  Changing the identity of the 

US and its stance on crime and on punishment, changing the identities of how we view those in 

prison, and changing the identities of community and mobility.  This type of reform relies on the 

transparency of identities and creating platforms for these new identities to be vocalized.  It is 

about creating a cohesive identity that establishes criminal justice reform as our problem, our 

struggle.  It is about enabling an avenue to respect human dignity, which has been neglected for 

far too long.  Lawyer Bryan Stevenson says, “we cannot be full, evolved human beings until we 

care about human rights and human dignity… that all of our survival is tied to the survival of 

everyone.”179  Criminal justice reform has directly challenged how the US regards human rights 

and human dignity.  The steady success of the movement shows recognition from the American 

 
179 Bryan Stevenson, “We Need to Talk about an Injustice.” TED, 2012, 
https://www.ted.com/talks/bryan_stevenson_we_need_to_talk_about_an_injustice/discussion?language=en. 



97 
 

public and the willingness to listen.  As discussed in Chapter 1, Barker’s four techniques for one 

to motivate are: perceiving self-interest, making people feel rather than know, understanding and 

finding progress in the work happening, working with a shared belief or story.  All three ways 

help create a new unified identity.  As the changes in reform began to take place and advocates 

pushed for this progress, more and more people were beginning to feel the results, were seeing 

the success, and were becoming convinced by this identity.  Motivation strengthened, carrying 

throughout the country.      

 The fight against the criminal justice system in the United States has lasted since the 

commencement of the country.  To motivate and mobilize the public over a topic that was 

designed for people to know little about proves extremely difficult.  Likewise, the task becomes 

even more challenging when it requires people to understand how those who have broken the 

law are also victims – that their mitigating factors are worthy to consider as well.  Understanding 

the lives of those in prison is critical because many of those with a long history of offending have 

been victims and witnesses to violence for even longer periods of time.  Thus, we are able to see 

fundamental change today because both the fiscal motivations and moral motivations are 

working together in the same direction – they establish responsibility to change.  The two 

incentives are creating meaning-making systems that provide a social context that is appropriate 

for empathy that is backed by hard evidence.  This type of force can trigger individual 

relationships as well as collective behavior.  As we saw, those who began to learn about the 

criminal justice early on, were usually people with personal experiences, so they needed to find 

ways to get other people to start paying attention.  One of the easiest ways to get people to care 

about something they previously do not, is by showing ways they themselves and the state can 

save money.  To show them that they are already involved through their spending.  Fiscal 
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conservatives were the first to take this on and put it to the forefront of their party’s ideology.  

Since then, we have also seen other politicians and advocates use the fiscal justifications for 

reform as their initial tactic to get people to start listening.  As examined earlier, in political 

speeches, such as Obama’s NAACP anniversary address, he begins by walking the audience 

through the vast costs of our prison system.  The moral justifications are tied in afterward, once it 

is clear the audience is listening.  With the combination of both incentivizing factors in place 

there almost seems no reason to not support reform.  In fact, to object to criminal justice reform 

today seems irrational.   

 We know these motivations for reform must be working when it reaches the political 

sphere.  At this point in time, the movement has reached its final stage – the institutional stage.  

Criminal justice reform carried through the preliminary stage in which people become aware of 

the issue and leaders emerge and the coalescence stage when people come together and organize 

to create transparency, ultimately to reach the institutional stage.  When we see reform at the 

political level, as we saw, it is expected to see a history of movement politics preceding the 

political change.  The rhetoric has been set to allow for politicians to grasp onto the ideological 

frameworks set forth.  Today, we are seeing the fiscal and the moral justifications reinforce one 

another as both are now looking to reduce recidivism, which entails better programming in 

prisons for reentry and diminishing the perceptions of ‘out of sight, out of mind.’  Because $80 

billion a year has become far too high and because arising avenues are creating methods for 

humanization, rehabilitation has now become a goal within the justice system.  Reform requires 

individuals to reflect on how they have failed.  Fiscal and moral motivations now hold those 

accountable while pointing in the direction that nation must proceed.  This shift in perspective 

provided alternatives.  Criminal justice is now working at the borders of social justice. 
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 Today in 2020, the push for reform has never been more timely or paramount.  First, 

prison populations have become a great concern the in the midst of the COVID-19 crisis.  

Prisons in the US are overcrowded, unsafe, and filthy.  Today this has never become more 

problematic.  The virus is taking over the prison population, and although access from the public 

into prisons is near impossible, the push to recognize human value persists.  Across the country, 

courts are looking to push decarcaration more than ever on terms of compassionate release.  

Compassionate release “grants early release for the elderly, those facing imminent death, and 

those in prison with debilitating medical conditions or serious sickness.”180  The federal 

government and each state have their own guidelines for these rulings.    The Public Defenders 

and defense teams are looking to push the release of hundreds of people in prison as people 

recognize prisons and jails have become an extremely dangerous place for many.  News stories 

are featured of the great toll the virus is taking on the prison population: “a South Dakota woman 

who gave birth while on a ventilator and then died of coronavirus days later…a Michigan man 

who succumbed to the virus just weeks before his parole after spending 44 years in prison; a 

Pennsylvanian man who had spent more than 20 years on death row and was up for a hearing to 

fight for exoneration in March, but now finds himself fighting for his life.”  Coronavirus is 

directly testing how to generate compassion for those in prison.  

 Similarly, COVID-19 has forced a unique focus on the nation’s prisons and those who 

are inside.  Due to the work of reform there is consensus that decarceration and the tool of 

compassionate release is prudent.  There is an interesting opportunity to humanize those in 

prison within this context as accepting their release is to recognize their vulnerabilities, instilling 

 
180 Andrea Matei, “States Could Save Lives by Expanding Compassionate Release during COVID-19 and Beyond.” 
Urban Institute, June 24, 2020, https://www.urban.org/urban-wire/states-could-save-lives-expanding-
compassionate-release-during-covid-19-and-beyond. 
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a sense of empathy.  Dr. Howard writes on this subject, “if we can allow the humanizing 

perspective created by COVID-19’s devastation to inspire us, and if we can come to view 

incarcerated people as ourselves – our brothers and sisters, fathers and mothers, sons and 

daughters, friends and neighbors – we will not only bring down crime and incarceration, but we 

will create a more loving, compassionate and safe society.”181  Likewise, in doing so, it 

inherently implies that there are many individuals that are deemed worthy to come back into 

society.  Reform today must also look to quickly expand the use of compassionate release.  Even 

when access into prison is incredibly restricted, it is necessary, more than ever, to keep finding 

these stories and creating platforms for them to be expressed.          

 In the same light, this past year has pushed the Black Lives Matter movement back to the 

forefront, gaining more attention than ever before.  Social media, in particular has become a 

primary resource for activists to spread their message and build momentum.  Protests and riots 

across the country are taking place in large cities, as well as small towns.  More people are 

conversing about topics such as systemic racism, criminal justice, and law enforcement.  People 

are angered and active.  Silence is no longer acceptable.  Celebrities are taking a stand, 

companies are re-evaluating their operations, and sites such as Youtube, Netflix, and Hulu are 

broadcasting free streaming of movies and documentaries that touch on these issues.  The 

movement has mobilized: action is the only thing that is acceptable anymore.  To understand 

systemic racism, one must understand the workings of the criminal justice system.  To deny its 

realities perpetuates racism.  It has never been clearer the United States needs change and the 

people are speaking out and educating one another.   

 
181 Marc Howard, “In Coronavirus Crisis, Lessons in Humanity toward America's Incarcerated.” 
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 Martin Luther King Jr. reminded us “the arc of the moral universe is long, but it bends 

toward justice.”  Criminal justice reform is bending the arc to create a prison system that 

provides safety while still instilling human dignity.  To do so, advocates have found a way to 

humanize fiscal costs.  Prison reform, then, is not merely about saving money or re-defining our 

society’s views of punishment and rehabilitation.  Prison reform is about recognizing the role our 

prison system plays on all of us.  It is about understanding how the country treats its citizens and 

uncovering the bigotry and injustices that perpetuate our country.  It is about challenging the 

American citizens to keep listening, to keep investigating, and to keep questioning.  Changed 

policy is a result of a changed public consciousness and identity.  This reform is about exploring 

everyone’s inter-connectedness and dismantling notions of us-versus-them.  Ultimately, the 

criminal justice reform movement lies to the detriment of the willingness of the people to keep 

fighting.  If the fight persists, if we hold each other accountable, the arc will bring us where we 

are determined to go.   
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