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ADVERTISEMENT

This Edition of The Law-Dictionary was originally undertaken by the

late Mr. Dodd, who had made considerable progress in the printing of the

first volume, when he was compelled through ill health to abandon the

task, and the completion of it was committed to the present Editor, whose

responsibility begins with the title Deposition.

Although the latter was aware, previous to commencing his labours, that

they would be of some duration, yet the time and attention requisite to

prepare the work for the press have greatly exceeded his anticipations.

Owing to the extensive changes that have been effected during the fifteen

years which have elapsed since the last Edition, in almost every branch of the

Law, both civil and criminal, and to the alterations made in the practice of the

Courts of Law and Equity, there is hardly a title of any importance that has

not called for a thorough revision, and generally very considerable additions;

while, besides the supply of new matter, the present Editor has in numerous

instances considered it advisable to recast and arrange the old, so as to give

to it a more systematic and connected form.

Many new heads of Law also have been introduced* with a view to increase

the utility of the publication, as a work of general reference.
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It may perhaps be thought, he might have expunged more of the old

Law, where it has been reduced to a dead letter by recent enactments ; but

in the cases in which it is left, it has been retained in a condensed shape, in

order to afford to the reader—what it is one of the objects of this Dictionary

to comprise—a historical summary of the rise and progress of our legal forms

and institutions.

In consequence of the length of time which the undertaking has occupied,

several titles in the first volume have been altered by acts subsequently passed.

These are, however, for the most part, noticed in the Appendix to that volume,

and it is therefore hoped that the work will be found to embody the material

provisions of the Statutes enacted in the last Session of Parliament, as well as

an accurate Digest of the Law generally down to the end of the past year,

and with respect to the greater portion of the second volume, nearly down to

the present moment.

In conclusion, the Editor trusts that this Edition will support the high

character which has hitherto been maintained by The Law-Dictionary, and

that it will prove useful to the profession at large, but particularly to such

members of it as are not possessed of extensive libraries, since it contains more

general information, and embraces a wider range of subjects, than are to be

met with in any other legal publication.

June 12th, 1835.

12, King's Bench Walk,
Temple.



ERRATA.

Bail, II.—For the ft
1 Ed. 4. c. V read " 3 Ed. 1. c. 15."

Carrier, III. 1.—For " ZJwft. P. 70," read < f 74."

Disseisin.—21st line from the end of the title, for " the" read "At*."

5th line from ditto, for " $. 26" read " $. 36"

Dissenters.—For " 9 Geo. 4. c. 27 " read " c. 17."

Dum non Fuit Compos Mentis.—For " Ut June" read " 1st December"

Dwelling-house.—To "2& 3 JVm.4" add " c. 62."

Escape, (A) I. 3,—30th line from the top, for "escape" read "escaping"

Evidence.—23d line from the end of the title, for " or" read "of." t

Extinguishment.—19th line from the commencement, for " extinguisment" read "extinguishment.

Fine eok Offences.—Last word of the title, for "Escheat" read " Estreat"

Fence.— 17th line from the end of the title, for " pail" read "pah"
Fish Pond.—To " 7 & 8 Geo. 4." add " c. 30,"

Game.—Last line but one of the title, for " in addition" read " in addition to"

Inn, III.—20th line from the end, for "newly" read "merely"
, ?J

19th line from ditto, for " not bound to them" read " not bound to receive them.

Joint Stock Company. ^-Last line but two of the title, for " incorporated" read " unincorporated.

Marriage.—For the " 3 & 4 Wm. 4. <\ 112/' read " c. 102."

Newspapers.—Instead of* 500/." read " 100/." as the penalty imposed by the 38 Geo. 3. c. /8,

Not Guilty in Civil Actions.—For " indictment" read 'inducement"

Police.—For the " 3 & 4 Wm. 4. c. 49," read " c, 19"

Rape.— 12th line from the bottom of the first page of the title, for " has" read " had:

Kkai. Estate.—3d line from the end, for u real" read 4t legal."

Stamp Duties,—Last line but one, for " board" read " boards."

Tail, IV.—9th line from the bottom of the 2d page, for " vcrUf read " entry
"

Usury,—Third paragraph, 6th line, for " on dum tamen" read " or duin tamen."

vol* I.





T HE

LAW DICTIONARY.

ABA
AB, from the word abbot, in the beginning of the name of

any place, shows that probably it once belonged to some

abbeif ; or that an abbey was founded there. Blount.

ABACOT. A cap of state wrought up in the form of two
crowns; worn by our ancient British kings. Chron. Angl.

1463. Spehn. Gloss,

ABACTORS, abaciores, ab abigendo7\ Stealers and drivers

away of cattle by herds, or in great numbers. CoweL
ABACUS. Arithmetic : from the abacus, or table strewed

with dust, on which the ancients made their characters and

figures. Corvel : Du Frcsne. Hence
ABACISTA. An arithmetician. CoweL
ABALLABA. Appleby, in Westmoreland.
ABANDUM, abandonum.~] Any thing sequestered, pro-

scribed, or abandoned. Abandon, i. e. in bannum res ndssa;

a thing banned or denounced as forfeited and lost; from

whence^ to abandon, desert, or forsake as lost and gone. See

title Insurance.

ABARNARE, from Sax, Abrian.^ To discover and dis-

close to a magistrate any secret crime. Leg. Canuti, c. 104.

ABATAMENTUM. An entry by interposition. 1 Inst*

277. See the succeeding articles.

TO ABATE, from the Fr. Abatlrt^ To prostrate, break

down, or destroy ; and in law to abate a castle or fort, is to

beat it down. Old Nat. Br. 45 : SlaL West L c. 17. Abattre

maison, to ruin or cast down a house, and level it with the

ground ; so (0 abate a nuisance is to destroy, remove, or put

an end to it. See title Nuisance.

To abate a writ, is to defeat or overthrow it, by showing

some error or exception. Brit. c. 48. In the statute de con-

junctim feoffatis, it is said the writ shall be abated ; i, e. dis-

abled and overthrown. Stat. 34 E. 1 . st. 1 . So it is said an

appeal shall abate, and he defeated by reason of covin or deceit,

Staundf. P. C. 14S.—And the justices shall cause the said

writ to be abated and quashed. Stat. 11 H. (i. c. 2.

The word abate is also used in contradistinction to disseise;

for as he that puts a person seized of the freehold out of pos-

session of his house, laud, &c. is said to disseise ; so he that

steps in between the former possessor and his heir, or devisee,

is said to abate; he is called an abator, and this act of inter-

position is termed an abatement. 3 Biac. Comm. 16*8:

1 Inst 277: a Kiich. 173; Old Nat. Br.Ql. 115. See titles

Disseis in ; In trusion

.

ABATEMENT, For its least usual meanings see the two
preceding articles,

/ In its present most general signification it relates to writs or

plaints ; and means, the quashing or destroying the plaintiffs

writ or plaint.

VOL, I.

ABATEMENT, L 1.

A Plea in Abatement, is a plea put in by the defendant, in

which he shows cause to the court why he should not be im-

pleaded or sued ; or if impleaded, not in the manner and form

he then is ; therefore praying that the writ or plaint may
abate; that is, that the suit of the plaintiff mav for that time

cease. 1 Inst. 134, b. 277: F. N. B. 115: Gilb. H, C, P.
186: Terms de Lei/, 1 : Chitty on Pleading, vol. 1.

As to abatement in Chancery, see this Dictionary, title

Revivor.

On this subject shall be considered,

I. The various Pleas in Abatement, at Law.

1. To the Jurisdiction of the Court.

2. To the Person of the Plaintiff.

a. Outlawry.
b. Excommunication.
c. Alienage.

d. Attaint ; and other Pleas in Abatement.
S. To the Person of the Defendant.

a. Privilege.

6. Misnomer.

e. Addition,

4. To the Writ and Action,

5. To the Count or Declaration,

G. On Account of ; a. The Demise of the King.
b. The Marriage 1

f
,

Partle<i
c. The Death J

01 the rarties '

II. The Time and Manner of pleading in Abatement; and
herein of pleading in Bar or Abatement.

III. The Judgment in Abatement*

I. 1, The courts of Westminster have a superintendency
over all other courts, and may, if they exceed their jurisdiction,
restrain them by prohibition ; or, if their proceedings are erro-
neousj may rectify them by writs of error and false judgment.
Nothing shall be intended within the jurisdiction of an inferior
court but what is expressly alleged ; so that where an action
on promise is brought in such inferior court, not only the pro-
mise, but the consideration of it (L e. the whole cause of action),
must be alleged to arise within that jurisdiction ; Bac. Ab,
Pleas (E.I.): 1 Will. Saund. 74. n. 1 ; such inferior courts being
confined in their original creation, to causes arising within the
express limits of their jurisdiction ; and therefore if a debtor
who has contracted a debt out of such limited jurisdiction
comes within it, yet he cannot be sued there for such a debt.
(Ibid.)

There are no picas to the jurisdiction of the courts at West-
minster in transitory actions, unless the plaintiff by his decla-
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ration shows, that the cause of action accrued within a county
palatine, or it be between the scholars of Oxford or Cam-
bridge, 4 Inst. 213: 1 Sid* 103: Bac, Ab. Courts (D. 3) :

Fin, Ab. linkersi l if. (K.)

There is a difference between a franchise to demand conu-
sance, and a franchise ubl breve domi?ii regis non currit. For
in the first case the tenant or defendant shall not plead it, but
the lord of the franchise must, demand conusance; but in the
other case the defendant must plead it to the writ. 4 Inst.

22%. See titles Franchise, Conusance, County Palatine.

Where a franchise, either by letters patent or prescription,

hatha privilege of holding pleas within their jurisdiction, if

the courts at Westminster entrench on their privileges, they
must demand conusance ; that is, desire that the cause may be
determined before them ; for the defendant cannot plead it to

the jurisdiction. And the reason is, because when a defendant
is arrested by the king's writ, within a jurisdiction where the
king's writ doth not run, he is not legally convened, and
therefore he may plead it to the jurisdiction ; but the creating
a newfranchise does not hinder the king's writ from running
there as before, but only grants jurisdiction to the lord of the

liberty. Bac. Ah. tit. Courts. (D. 3.)

If the court has not a general jurisdiction of the subject, the
defendant mvsl plead to the jurisdiction, for he cannot tuke
advantage of it on the general issue. And in every plea to

the jurisdiction another jurisdiction must be stated. Cotvp.

172 : Bex v. Johnson, ii Fast, 5 S3.

The pleas to the jurisdiction are either that the cause of
action, or the person of the party, is not the object of the

jurisdiction of the court; of the first sorts are pleas that the

land is held in ancient demesne, or that the cause of action

arose in the County Palatine, or within the Cinque Ports, or

other inferior courts, having peculiar local jurisdiction; that
|

the Bishop of Ely has not a Palatine jurisdiction. See 3 East,

128. Of the latter sort is the plea of Privilege; but which is !

generally considered rather as a plea to the person of the dc-
i

fendant. See this Dictionary under those titles; and post,

Division 3. a* of the present head.

2. a. Outlawry may be pleaded in abatement, because the

plaintiff* having refused to appear to the process of the law,

thereby loses its protection ; but this is only a disability till the

outlawry is reversed, or till he has obtained a charter of par-

don. 1* Inst. 128: Lit. § 197: By. 23, 222: Ass.4-9: Br.
Nonability, 25.

This disability is only pleadable when the plaintiff sues in

his own right ; for if he sues in aater droll, as executor or ad-

ministrator, or as mayor with his commonalty, outlawry shall

not disable him ; because the perron or body whom he repre-

sents has the privilege of the law. When the plaintiff' brings

a writ of error to reverse an ooiuWry, the outlawry in that

suit, or in any other, shall nor disable him. The outlawry
itself must not be an objection, for that would be except io

ejusdem rei cujus -petitur dissolulio ; and if a man were out-

lawed at several men's suits, and one should be a bar to

another, he could never reverse any of them. ] InsL 128 :

Doct. Plac. 3i)6, 7 : Bac, Ab, Outlawry. (D.)

When outlawry is pleaded in abatement, the plaintiff shall

not reply that the outlawry is erroneous, for it is good till re-

versed. 1 Lutw. 36.

As to the time and manner of pleading outlawry, see post,

under Division II. of this title Abatement.

Outlawry in a county palatine cannot be pleaded in any of

the courts of Westminster, for the plaintiff' is only ousted of

his law within that jurisdiction. GUb. Hist, C. P. 200 : Filz.

Coron. 233, It has been suggested, but surely without rea-

son, that outlawry in the county palatine of Lancaster may
be pleaded in the courts of Westminster ; because that county

wras erected by act of parliament in the time of E. 3 ; whereas

those of Chester and Durham are by prescription. 12 E* 4.

16': DocLPlac. 396: Bac. Ab. Outlawry. (D.)

I). A person excommunicated is disabled to do any judicial

act; as to prosecute any action at law (though he may be

sued) ; be a witness, &c. : but see now 53 G. 3, c. 127- § 3*

Excommunication is a good plea even to an executor or ad-

ministrator, though they sue in outer droit ; for an excommu-
nicated person is excluded from the body of the church, and is

incapable to lay out the goods of the deceased to pious uses

;

also it is one of the effects of excommunication, that he cannot

be a prosecutor or attorney for any other person, and there-

fore cannot represent the deceased. I Inst, 134: 43 E. 3.

13: Thel. 11.

But in an action brought by officers with their corporation,

the defendant shall not plead excommunication in the officers;

because a corporation cannot he a xcommunicated as such; and

they sue and answer by attorney. Thel. 11: 30 E, 3.4:

1 Inst, 134: 4 Inst. 340.

Excommunication is no plea in a qui lam action, the statute

giving the informer ability to sue. 12 Co, 61.

When excommunication is pleaded in the plaintiff, lie shall

not reply that he has appealed from the sentence ; for it is in

force until repealed, and whilst it is in force lie cannot appear

in any of the courts of justice ; but he may reply that he is

absolved, for then his disability is taken away. Bro. Excom.
3 : 3 Butst. 72 : 20 H. 6\ 25 : Boll. 226,

When prohibition is brought against a bishop, and he pleads

excommunication against the plaintiff", and in the excommuni-
cation there is no cause thereof shown, this is not a good plea

;

for in such case it will be intended, that the excommunication
was for endeavouring to hinder the bishop's proceeding, by ap-

plication to the temporal court ; and if such excommunication
were allowed, it would destroy all prohibitions. Thel. 10, 1 1 :

2$ E. 3.27 : 8 Co. 6S. But the law is now altered as to

excommunication by 53 G. 3. c. 127* § 2, 3 ; by which it

is provided that persons excommunicated shall in no case incur

any civil penalty or disability what sue ver.

c\ Alienage is a plea in abatement, now discouraged, and
but seldom used ; the following, however, appears to be still law
on the subject :

It may be pleaded in abatement, in an action real, personal,

or mixed, that the demandant or plaintiff
1

is an alien, if he be
an alien enemy ; and in an action real or mixed, that he is an
alien, though he be in amity. But in an action personal, it is

no plea that he is an alien if he be in amitv. 1 Inst. 129. 6,

;

Asl.Ent, 11: 9 E. 4.
J: Yelv, 198: 1 Bulst. 154: Bro, tit.

Denizen : Bac. Ab. Aliens. (D.)

Where the defendant pleads that the plaintiff is an alien, in
abatement of the writ, it is triable where the writ is brought,
and the replication must conclude to the country/ but other-
wise, it is said, where it is pleaded in bar that the plaintiff" is

an alien, the replication must conclude with an averment.
Salic. 2 : West. 5 : Amb. 394.

Where the defendant pleaded that the plaintiff was an alien,
born at Rouen in the kingdom of France, within the ligeance
of the king of France ; the plaintiff replied that he was an
alien friend, born at Hamburgh, within the ligeance of the
emperor, and traversed that he was born at Rouen ; Holt in-
dined that it was an ill traverse, and offered an ill issue.
Comb. 212. See title Aliens.

d. Attaint, $c. It may be pleaded in abatement, that the
plaintiff is attainted of treason or felony

j or attainted in a
prczmunirc; or that he hath abjured the realm. 1 In t. [28.
a. 129. b, 130. a.: Not/. 1 : Sho. 155: and Bac. Ab. Praemu-
nire: 2 Bam. <$ A. 258.

Popish Recusancy, can no longer be considered as pleadable
since the stat. 31 G. 3- c. 32; and see 10 G. 4. c. 7. for
the relief of the Roman Catholics. See tit. Papist.

Coverture; It is also pleadable in abatement to the person
of the plaintiff that she is a feme covert ; 1 Inst* 132. b, ; and
that she is the wife of the defendant. 1 Bro. Enl, 63,

*

And
by the defendant that she is herself bjeme covert. Lutw. 23:
Barnes, 334. See tit. Baron and Feme, and post, 6. h.

Joint Actions ; Of pleas in abatement for want of proper
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parties. See Com. Dig. tit Abatement (E. $.) (F. 4.): Bac.
Ab. AbatemenU (K,)

If the cause of action aiise ex contractu, the plain lift' must
sue all the contracting parties ; but if ex delicto, he may sue all

or any one. And the same rule applies where a tort is com-
mitted by a servant. See 5 Term. Hep. 65 : 7 Term, Hep.
279' 2 New. Rep. 365: and til. Ac'ion. Joint-tenants.

But in an action ex contractu, the omission to join one co-

contractor as defendant is no objection, unless pleaded in

abatement- Bac. Ah. Abatement. (K.) If the action be in sub-
stance ex (jva-si contractu, though its form be tort, the defendant
may plead nonjoinder in abatement. 6 Term. Hep. 369:
2 New. Hep. 365: 12 East, 452: Bac. Ah. Abatement. (K.)

The defendant cannot plead the nonjoinder of a secret

partner in abatement. 1 Bam. Adah 100.

A defendant may plead in abatement to the person of the
plaintiff, that there never was any such person in rent in noturd.
Sec Com. Dig. tit. Abatement. (E. 16.)

An action does not abate by the plaintiff's becoming a bank-
rupt ; and where he became so between interlocutory and final

judgment, and sued out execution in his own name, the Court
of King's Bench refused to set aside the proceeding* 3 Term.
Hep. 1- :J 7 : but see Tidd's Prac. 934. (gtb ed.) : and as to
suits not abating by the death or removal of assignees of a
bankiupt, see 6 G* 4. c, 16. § Gj: Deacon's B. L.: or of an
insolvent debtor, see 7 G. 4. c. 57. § 26.

3. a. The officers of each court enjoy the privilege of being
sued only in those courts to which they respectively belong ;

because of the duty they are under of attending those courts,

and lest their clients' causes should sufler if they were drawn
to answer to actions in other courts. 2 Mod. 297 : Vatigh,
155 : 2 H. 7. 2 : 2 Ro. Ab. 272: 1 Luhv. 44, 639. So a

baron of the Cinque Ports is to be impleaded within that juris-

diction. See Com. Dig. tit. Abatement (D. 3.) : and this Diet,
tit. Cinepte Port*.

But this is to be understood when the plaintiff can have the
same remedy against the officer in his own court, as in that
where he sues him ; for if money be attached in an attorney's
hands by fortign attachment in the Sheriff's Court in London,
the attorney shall not have his privilege ; because in this case

the plaintiff would be remediless 1 Sound. f>7, 8.

So if a writ of entry, or other real action, be brought
against an attorney of the King's Bench, he cannot plead his

privilege ; for the King's Bench hath not cognizance of real

actions, 1 Sound. (>7-

So if an attorney of the Common Pleas be sued in a criminal
appeal, he shall not have his privilege ; for his own court hath
not cognizance of this action. 38 H. 6. 2Q. b. : 9 E. 4, 35 :

Cro. Car. 585: 1 Leon. J 89: 2 Leon. 156.

This privilege, which the courts indulge their officers wTith^

is restrained to such suits only as they bring in their own
right ; for if they sue or are sued as executors or administra-
tors, they then represent common persons, and are entitled to

no privilege. Hob. 177. But an attorney sued for an act

done as a magistrate; is entitled to be sued by bill. 3 Tavnt.
166.

So if an officer of one court sue an officer of another court,

the defendant shall not plead his privilege; for the attendance
of the plaintiff is as necessary in his court as that of the de-
fendant in his ; and therefore the cause is legally attached in

the court where the plaintiff is an officer. 2 Mod. 298: 2 Lev.
129: 2 Jfo. At). 275. pi 4: Moor. 556.

So if a privileged person brings a joint action, or if an action

be brought against him and others, he shall not have his privi-

lege; but if the action can he severed without doing any injurv,

the officer shall have his privilege. Dy. 377 : Godh. 10 : 2 Ho.
Ab. 275: 2 Lev. 129: 1 Vent. 2Q8, 9. An attorney sued
jointly with his wife, for her debt, dum sola, loses his privi-

lege ; 1 Taunt. 245 ; but not if sued jointly with a person
having privilege of parliament, 4 Maide § S. 585.

An officer shall not have his privilege against the king.

Pro. Supersede 1 : 2 Ho. Ab. 17 i. But in a rpri tarn action,

at the suit of an informer, he shall have his privilege. Lil.

Reg. 7 : 8 Lev. 398 : Lut7i\ 1 93.

If a person who bath the privilege of being sued in another

court, be in actual custody of the marshal of King's Bench, he

cannot plead his privilege ; but otherwise where he is bailed,

and so only legally supposed in custody. 1 Salk : 1 Comb. 390 :

4 Bam. $ AShS.'

The Court of King's Bench will take notice of the privilege

of their own officers; as where a Jilazer of the Kings Bench
was arrested by writ, he was discharged on common bail ;

being an immediate officer of the court, where his attendance

was absolutely necessary. Salk. 544. But where an attorney

of the Common Pleas was sued by bill in the Court of King's

Bench, on motion for his being discharged, the court denied it,

and put him to plead his privilege. 1 Mod. Ent. 26. See

1 JVih. SOf): 2 Black. Hep. 1085.

After a general imparlance an officer cannot plead his pri-

vilege, because by imparling he affirms the jurisdiction of the

court, but after a special imparlance he may plead his privi-

lege. Bro. Priv. 25 : 22 H. 6. 6. 22. 71 : 1 Ho. Rep. 294:
1 Sid, 29: 2 Ho. Ab.273. 9: Hardr. 365: 1 LuLw. 46:
1 Salk. 1. And now the common practice is to use a special

imparlance. See farther this Diet. tit. Privilege. Bac. Ab.
Privilege. (D.) Indeed no plea in abatement is good after a

general imparlance, 4 Term. Hep. 227.

6. Misnomer, is the using one name for another, the mis-

naming either of the parties. This may be pleaded in abate-

ment by the defendant, whether the misnomer is in his own
name, or in that of the plaintiff and this in christian or sur-

name, name of dignity, name of office or addition. See post,

and Com. Dig. tit. Abatement (E. 18.) (F. 17.) : Bac. Ab.
Abatement (D.) : Tidd's Prac. 448. (9th ed.)

A misnomer may be pleaded in abatement where the plaintiff

misnames himself, 1 Bos. PulL 44.

But though a defendant may by pleading in abatement take

advantage of a misnomer, yet in such plea he must set forth his

right name (surname as well as christian name), so as to give
the plaintiff a better writ

; Finch, 363 : Q H. 5. \ ; which is

the intent of all pleas in abatement. 4 Term. Hep. 227

:

8 Term. Hep. 515: Bac. Ab. Abatement. (D.)
Where a defendant comes in gratis, or pleads by the name

alleged by the plaintiff, he is estopped to allege any thing
against it. Sty. 440. Where one is misnamed in a bond, the
writ should be in the right name, and the count show that de-

fendant by such a name made the bond. To a plea of mis-
nomer the plaintiff may reply, that defendant was known by
the name in the writ. 1 Salk. 6, 7-

One defendant cannot plead misnomer of his companion, for

the other defendant may admit himself to be the person in the
writ, 1 Lutw. St), The defendant, though his name he mis-

taken, is not obliged to take advantage of it ; and therefore if

he be impleaded by a wrong name, and afterwards impleaded
by his right name, he may plead in bar the former judgment,
and aver that he is the same person, Gilb. H. C. P. 2 18.

Where an indictment for a capital crime is abated for mis-

nomer of the defendant, the court will not dismiss him, but
cause him to be indicted de novo by his true name. 2 Hawk.
P. C. 523 : 7 G. 4. c. 6'4. § 19, See farther this Diet. tit.

Misnomer.

c. Addition, is a title given to a man besides his christian

and surname, setting forth his estate, degree, trade, &c. Of
estate, as yeoman, gentleman, esquire, &c. Of degree, as

knight, earl, marquis, duke, &c. Of trade, as merchant,
clothier, carpenter, &c. There are likewise additions of place

of residence, as London, York, Bristol, &c. If one be both a

duke and earl, &c. he shall have the addition of the most
worthy (i. e. superior) dignity. 2 Inst. 669. But the title of

duke, marquis, earl, &c. are not properly additions, but names
of dignity. Terms de Ley, 20. The title of knight or baronet

is part of the party's name (as is also clarencieux, or king at

b 2
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arms, &c.) and ought to be exactly used; but the titles of

esquire, gentleman, yeoman, &c. being no part of the names,
are merely additions. 1 Lit. 34. An earl of Ireland is not an
addition of honour here in England, but such person must be
called by his christian and surname with the addition of

esquire only ; so sons of English noblemen, though they have
titles given them by courtesy in respect of their families, if they

are sued, must be named by their christian and surnames, with

the addition of esquire; as, A. B. Esq. commonly called Lord A.
1 Znst. 16. b.: 2 Just. 596, 666.

By the common law, if a man that had no name of dignity

was named by his christian and surname in all writs it was
sufficient. If he had an inferior name of dignity, as knight,

Sec. he ought to be named by his christian and surname, with

the name of dignity ; but a duke, &e. might be sued by his

christian name only, and name of dignity, winch stands for

his surname. 2 Inst. 665, 6. By stat. 1 H~ 5. c. 5. it is

enacted that in suits or actions where process of outlawry lies

(see 1 Salk. 5.), additions are to he made to the name of the

defendant to show his estate, mystery, and place of dwelling

;

and that writs not having such additions shall be abated, if the

defendant take exception thereto, hut not by the court ex

officio* See Cro. Jac. GlO: 1 Ro. Rep- 180. If a city be a

county of itself, wherein arc several parishes, addition thereof',

as of London, is sufficient* But addition of a parish not in a

city must mention the county, or it will not be good. 1 Dan v.

237*

The name of earl 3 if omitted, abates the writ, Dav. Rep. 60;
a.; and it shall not he amended. Hob. 129 - 1 Vent. 154.

But if a person is created an earl pending the action, bill, or

suit, it shall not abate. See stat. 1 E. 6. c. 7- § 8* But there

must be an entry on the roll stating that after the last conti-

nuance, ss. on such a day and year, the king, by his letters

patent, created, &c. setting them forth with a prqfcrl in curia,

&c. which the said defendant doth not deny, &c. 1 Mod. Ent.

31, 32.

A plea in abatement, by an earl, of misnomer in his title of

dignity, must allege positively, and not merely by inference,

thai he was an earl at the time of suing out the writ. Digby
v. Alexander, 8 Sing. 4l£j. It is no ground for a plea in

abatement that a defendant sued as a Scotch peer is also de-

scribed as having privilege of parliament. Cantwell v. Earl of
Stirling, 8 Bing. 174. The words " having privilege of par-

liament*
1

are mere surplusage, and may be rejected.

If there are two persons, father and son, with the same name
and addition, in an action brought against the son, he ought to

be distinguished by the appellation of the younger, added to his

other description, or the writ may be abated ; but in an action

against the father he need not be distinguished by the appella-

tion of the elder. See 2 Hawk. P. C. 187-

On the whole it is proper to observe as to misnomers and

want of addition, that the courts of Westminster will not abate

a writ for a trifling mistake ; and will in all cases amend, if

possible. See title Amendment.

As the Court of King's Bench will not grant oyer of an

original writ, and yet a plea in abatement, for want of addi-

tions to the defendant, is bad without oyer, the effect is to pre-

vent such plea from being pleaded, and therefore, if pleaded,

that court will quash it. 7 East's Rep. 38,3. A plea of

the statute of additions is considered a nullity, and plaintiff

may sign judgment. 3 Bos. cy Pull 3<)3 : 1 Bos. § Pull 6"45 :

4 Term. Rep. 371 : 2 New. R. 188: and see Bonner v. WiU
Unson, 5 Bam. & A. 682.

By stat. 7 Geo. 4. c. 6'4. § If), no indictment or in-

formation shall be abated by reason of any dilatory plea of

misnomer, or want of addition, or wrong addition ; but on

affidavit of such fact, the indictment or information shall be

amended according to the truth, and the court shall call upon

the party to plead thereto, and shall proceed as if no dilatory

plea had been pleaded.

4. The writ being the foundation of the subsequent proceed-

ings, great certainty and exactness is requisite, to the end that

no person be arrested or attached by his goods, unless there

appear sufficient grounds to warrant such proceedings ; so that

if the writ vary materially from that in the register, or be de-

fective in substance, the party may take advantage of it. Sec

5 Co. 12 ; 9 H. 7- 16: 10 E. 3. 1 : Hob. I. 51, 52, 80 : Cartk*

172. But where the writ shall not abate for variance from the

register, so that it be equivalent, see Hob. 1. 51, 52.

Where a demand is of two things, and it appears the plain-

tiff hath action only for one, the writ may not be abated in the

whole, but shall stand for that which is good; but if it appear

that though the plaintiff cannot have this writ which he hath

brought for part, he may have another, the writ shall abate in

the whole. 11 Rep. 45: 1 Saund. 285; Bac Ab. Abate-

ment. (L.)

In case administration be granted, after the action brought,

and this appears, the plaintiff 's writ shall abate. Hob. 245.

It is a good plea in abatement that another action is depend-

ing for the same thing ; for whenever it appears on record that

the plaintiff has sued out two writs against the same defendant,

for the same thing, the second writ shall abate; and it is not

necessary that both should be pending at the time of the

defendant's pleading in abatement ; for if there was a writ in

being at the time of suing out the second, it is plain the second

was vexatious and ill, ab initio. But it must appear plainly to

be for the same thing ; for an assize of lands in one county

shall not abate an assize in another county, for these cannot be

the same lands. 4> H. 6. 24<: 9 H- 6. 12: 5 Co. 6l : Doct.

PL 10. And the suits must be between the same parties.

2 Sim, Stu. 464.

In general writs, as trespass, assize, covenant, where the

special matter is not alleged, and the plaintiff is nonsuited

before he counts, and the second writ is sued pending the

other, yet the former shall not be pleaded in abatement ; be-

cause it doth not appear to the court that it was for the same
thing; for the first writ being general, the plaintiff might have
declared for a distinct thing from what he demanded by the

second writ ; but when the first is a special writ, and sets forth

the particular demand, as in a praecipe quod reddai, See. there

the court can readily see that it is for the same thing; and
therefore, though the plaintiff be nonsuited before he counts,

yet the itrst shall abate the second writ, it being apparently

brought for the same thing. 5 Co. 6l : Doct. PI. 11, 12. In
an action of debt, &c. another action depending in the courts

of Westminster for the same matter is a good plea in abate-

ment ; but a plea of an action in an inferior court is not good,

unless judgment be given. 5 Co. 86; and see 5 Co. 62. A
suit pending in England is not a good plea in bar to a subse-

quent suit for the same matter in the plantations. QyStvanst*

R. 703.
If a second writ he brought, tested the same day the former

is abated, it shall he deemed to be sued out after the abatement
of the first. Allen, 34.

If an action pending in the same court be pleaded to a se-

cond action brought for the same thing, the plain till" may pray
that the record may be inspected by the court, or demand oyer
of it, which, if not given him in convenient time, he mav sign

his judgment. Dy. 227 : Carth. 453. 517.
Inaction of debt on a judgment, defendant cannot plead a

writ of error brought and pending either in bar or abatement;
but the court usually stays proceedings on terms till the error
is decided. Bac. Ab. Abatement (N.) : Tidd, 541. 1145. (9th
edit.)

5. After the party suing has declared, the party impleaded
may demand oyer of the writ ; and then if there be any fault
or insufficiency in the count for a cause apparent in itself, or
if there be a variance between the count and the writ, or be-
tween the writ and a record, specialty, &e. mentioned in the
count, the party impleaded ought to show it by his pleading.

Thel. lib. 10. c. 1. § 5: Fitz. Count. 27. Such was the old
proceeding ; but the court will not now grant oyer of the writ,
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so that these picas in abatement are disused. 1 Bcs. $ Pull.

645: 7 East, 383 : Tidd, 636. (9th ed.)

Defendant may plead in abatement of a declaration where
the action is by original ; hut if it be by hill he must plead in

abatement of the bill only. 5 Mod. 144. A little variance

between the declaration and the bond pleaded will not vitiate

the declaration ; but uncertainty will abate it. Vlowd. 84*

The variance of t lie declaration from the obligation, or other

deed on which it is grounded, will sometimes abate the action.

Hob, 18, 116: Moor. 645. But at the present day the objec-

tion of variance between the bond or deed and the declaration,

is taken at the trial, as a ground of nonsuit as to what
variances are and are not fatal: see Bac. Ah* Pleas (B.) : and
as to amending in cases of variance, see Lord 7'enterdens Acl,

9 G. 4. c. 1 5. And if a declaration assign waste in a town not

mentioned in the original writ, the writ of waste shall abate.

Hob. 38.

6. a. As to the demise of the king; at common law, all suits

depending in the king's courts were discontinued by the death of

the king ; so that the plaintiffs were obliged to commence new
actions, or to have re-summons or attachment on the former

processes, to bring the defendant in; but to prevent the incon-

venience, expence, and delay which this occasioned, the stat.

1 E. 6. c, 7- was made.
Proceedings on an information^ in nature of a quo warranto,

are not abated by the demise of the crown. 2 Siva* 78$-

Where the king brings a writ of error in quare impedit,

abates by his death. 2 Stra, 843. By II G. 4. and 1 W. 4,

c. 43. § 4. all commissions for taking affidavits and recogni-

zances of bail shall, notwithstanding the demise of the crown,

remain in force during the pleasure of his successors.

b. With respect to the marriage of the parties ; coverture is

a good pica in abatement, which may be either before the writ

sued, or pending the writ. By the first the writ is abated de

facto, but the second only proves the writ abateable ; both arc

to be pleaded with this difference, that coverture, pending the

writ, must be pleaded after the last continuance ; whereas
coverture before the writ brought may be pleaded at any
time, because the writ is de facto abated. DocL PL 3 :

1 Leon, I til. l6*9 : vide 2 Ld. Rmjm. \525 : Comb. 149 : Lutw.

1089.
If a writ be brought by A. and B. as baron and feme, whereas

they were not married until the suit depended, the defendant

may plead this in abatement ; for though they cannot have a

wrrit in any other form, yet the writ shall abate, because it was
false when sued out. Fiiz. Brief, 476. If a writ be brought

against a feme covert as sole, she may plead her coverture;

but if she neglects to do it, and there is a recovery against her

as a feme sole, the husband may avoid it by writ of error, and

may come in at any time and plead it. Latch, 24 : Stile, 254.

280 : 2 Roll. Rep. 53. If an action be brought in an inferior

court against a feme sole, and pending the suit she intermar-

ries, and afterwards removes the cause by habeas corpus ; and

the plaintiff declares against her as a feme sole, she may plead

coverture at the time of suing the habeas corpus; because the

proceedings here are de novo ; and the court takes no notice

of what was precedent to the habeas corpus ; but upon motion

on the return of the habeas corpus, the court will grant a pro-

cedendo. For though this be a writ of right, yet where it is to

abate a rightful suit, the court may refuse it ; and the plaintiff

had bail below to this suit, which by this contrivance he might

be ousted of, and possibly by the same means of the debt.

I Salk. 8,

In ejectment against baron and feme, after a verdict for the

plaintiff) baron dies between the day of Nisi prius and the day

in Bank; adjudged that the writ should stand good against the

feme, because it is in nature of a trespass, and the feme is

charged for her own act ; and therefore the action survives

against her. So if the wTife had died, the baron should have

judgment entered against him. Cro, Jac. 356 : Cro. Car. 50$:

1 Roll. Rep. 14: Moor, 469*

If a feme sole plaintiff, after verdict, and before the day in

Bank, takes husband, she shall have judgment, and the defen-

dant cannot plead this coverture, for he has no day to plead it

at. Cro. Car. 232 : 1 Buhl. 5.

If an original be filed against a feme sole, and before the

return she marries, you may declare against her without taking

notice of her husband, for her intermarriage is no abatement of

the writ in fact, but only makes it abateable. Comb. 449

:

1 Roll Rep, 53.

'Tis now in general held, that if a feme sole commences an

action, and pending the same marries, the suit is abated ; but

that it is otherwise with respect to a feme sole defendant, as

she shall not take advantage of her own act* See farther, title

Baron and Feme*
If the plaintiff take husband, after suing out the writ and

before the declaration, the defendant must plead this in abate-

ment, and cannot give the coverture in evidence under the ge-

neral issue. 6 Term. Rep. 265* But if the coveture existed at

the time of the cause of action, it may be pleaded in bar, or

given in evidence, or the general issue for it shows an incapa-

city to contract, &c. S Term Rep. 513: 3 Camp. 123.

c. The general rule is, that whenever the death of any party

happens pending the writ, and yet the plaintiff is in the same

condition as if such party were living, there such death makes

no alteration or abatement of the writ. 1 New Abr. 7-

The death of a plaintiff did generally at common law abate

the writ before judgment, till the stat. S & <) IV. 3. c.}\; which

declares that neither the death of the plaintiffor defendant after

interlocutory judgment shall abate it, if the action might be

originally prosecuted by and against the executors or admi-

nistrators of the parties; see 4 Taunt. 884; and if there are

two or more plaintiffs or defendants, and one or more die, the

writ or action shall not abate, if the cause of action survives to

the surviving plaintiff, or against the surviving defendant ; but

such death being suggested on record, the action shall proceed.

For the cases previous to this statute, see Cro. Eliz. 652 : 1 Inst,

139 : Dy. 279: Hard. 151. ]64: SlUe, 299: 3 Mod, 24$:
Cro, Car. 426: 1 Jones, 36*7: 1 Roll. Ab. 756: 1 Show. Rep.
186: I Vent. 34: 3 Mod. 249 : Tidd*s Prac. llVf: (9th ed,)

Where husband and wife commenced an action for money,
lent by the wife before marriage, and she died pending the

action, it is held that it abated, 6 Barn. C* 253: 8 Dow.
Rtj. 592* In a writ of error formerly, if there were several

plaintiffs, and one died, the writ abated, because the writ of

error was to set persons in statu quo, be lore the erroneous

judgment given below ; and they that are plaintiffs in error

were distinct sufferers in the judgment, since there might be
different executions issued thereupon, and different represent a*

tives were by such judgment affected ; and by consequence the

survivor cannot prosecute the writ of error for the whole, lest

by a collusive persuasion, or by negligence or design, he should
hurt the representative of the deceased. Bridg. 78 : Yelv. 208

:

10 Co. 1351 : 1 Vent. 34: 1 Sid. 41 9. conU But by the effect

of the stat. 8 & 9 IV. M. 3. c. 11. the death of one plaintiff in

error does not abate the writ. Clarke v. Reppon, 1 Bam § A.

586. And if any of the defendants in error die, yet all things

shall proceed, because the benefit of such judgment goes to the

survivor, and he only is to defend it. Sid. 419- Yelv. 208

:

1 Ld. Raj/m. 439* If there be several persons named as plain-

tiffs in the writ, and one of them was dead at the time of pur-
chasing the writ, this may be pleaded in abatement ; because it

falsifies the writ ; and because the right was in the survivors,

at the time of suing the writ, and the writ not according to the

case. -0 Hen. 6. 30: IS K. 1, ] : 2 II. ?. 1(5: 1 BroivnL 3, 4:

Clif. EnU 6: Rast. Ent 126.

By stat. 17 Gar* 2. c. 8. (made perpetual by 1 Jac. 2. c. 17.

§ 5.) it is enacted that the death of either of the parties between
verdict and judgment shall not be alleged for error, so as judg-

ment be entered within two terms after such verdict. See
1 Salk. 8: 2 Ld. Raym. 1415 : Sid. 3S5. This statute does

not apply to cases of nonsuit ; 10 Bam. cy C\ 480; nor where
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the party dies between interlocutory judgment and the return

of the inquiry. 1- Taunt. 884, See tits* Amendment. Plead-
ing* Joint Action*

The death of a defendant between the commission-day and
day of trial was held by the Court of King's Bench not to be a

ground for setting aside a verdict for the plaintiff. 7 Term
Hep. 31. But where a defendant died on the night before the

trial of a cause at the sittings in term, the Court of Common
Pleas set aside the verdict and the judgment entered thereon.

3 Bos. Pull 549 : Tidd's Prac. 933. ( 9th ed.)

II. A plea in abatement must be put in within four days
(both days inclusive) after the return of the writ, because the

person coming in by the process of the court ought not to have
time to delay the plaintiff, Lntw. 118} : 2 Sira. 1192:
1 Term Rep. 277: 5 T. R. 210: 3 T. R. 642: Tidd- 639,
(9th ed.)

But if a declaration be delivered against one in custody, he
has the whole term to plead in abatement. Sail:. 515.

If the declaration be delivered in the vacation, or so late in

term, that defendant is not bound to plead to it that term ; he
may plead in abatement, within the first four days of next
term ; and where Sunday is the last of the four days, the plea
in abatement may be filed on the fifth day. 3 Term Rep. t)¥2 ;

but see 4 Term Rep. 520 : Tidd, 639

.

As pleas in abatement enter not into the merits of the cause,

but are dilatory, the law has laid the following restrictions on
them. First, by the statute of 4 # 5 Ann. cap. 16'. for amend-
ment of the law, no dilatory plea is to be received unless

on oath, and probable cause shown lo the court. Secondly, no
plea in abatement shall be received after respondeat ouster, for

then they would be pleaded in infinitum. 2 Saund. 41. Thirdly,
they are to be pleaded before imparlance. See Yetv. 112:
1 Lut?v. 46'. 178: 2 Lulw. 1117: Doct. Ph. £24: 4 Term.
Rep. 2^7- 520. Except where ancient demesne hi pleaded ; for

this may be done after imparlance, because the lord might re-

verse the judgment by writ of diseeit, and it goes in bar of the
action itself. For this see Dt/er in mar<r. 210: Stile, 30 : Latch.
83: 5 Co. 105 : 9 Co. 31 1 Han. EnU 103.

A plea in abatement must be signed by counsel and filed

with the clerk of the papers ; and without an affidavit annexed
to it judgment may be signed. Impeys Instruct. Cler. K. B.
Or the court may be moved to set it aside. Tidd, 6AO.

(9 th ed.)

With respect to pleas to the jurisdiction of the court, it is to

be observed that the defendant must plead in propria persona ;

for he cannot plead by attorney without leave of the court first

had, which leave acknowledges the jurisdiction; for the at-

torney is an officer of the court; and if he put in a plea by an
officer of the court, that plea must be supposed to be put in by
leave of the court. 1 New Ab. 2.

The defendant must make but half defence, for if he mates
the full defence quando et ubi curia consideraverit, &c. he sub-
mits to the jurisdiction of the court. Lnhv. 9: 1 Show. Rep.
386: Stephen on Plead. 436: Tidd, 631.

If a plea is pleaded to theJurisdiction of the court, it ought
to conclude with a prayer of judgment in this manner, viz.

The said deja'danl praysjudgment, whether the court will take
any fan her manizance of the said plea. 1 Mod. Ent. 34:
2 Vr. M. Satyift. 209. a.

Pleas in disability of the plaintiff may not be pleaded after

a general imparlance. 1 Luttv. 19 : Tidd, 639. (9th ed.) In
pleading outlawry in disability in another court, the ancient
way was to have

'
the record of the outlawry itself, sub jwk

sigillihj certiorari and mittimus; see Doct. PL 393: Stam.
103: Fitz. Corou. 233; but this being very expensive, it is

now sufficient to plead the capias ut lagatum under the seal of
the court from whence it issues; for the issuing of execution
could not he without the judgment ; and therefore such an
execution is a proof to the court that there is such a judgment,
which is a proof that the defendant's plea of matter of record is

proved by a matter of lecord; and cousecpjcntly appears to the

court not to be merely dilatory; and therefore, on showing

such execution, if the plaintiff will plead mil tiel record; the

court will give the defendant a day to bring it in. Co. LU- 1^8 :

Doct. Plac. See tit. Outlawry.

Outlawry may be pleaded in bar, after it is pleaded in

abatement, because the thing is forfeited, and the plainuft has

110 right to recover. 11 H.l.ll: 2 Lntw. 1604.

Outlawry may be always pleaded in abatement, but not in

bar, unless the cause of action be forfeited. Co. Lit* 128.6.:

Doct. PI. 395 : Tidd, 641. (9th ed.)

In personal actions, where the damages are uncertain, out-

lawry cannot he pleaded in bar; but in actions on Ihe case,

where the debt to avoid the law wager, is turned into damages,

there outlaivry may be pleaded in bar, for it was vested in the

king, by the forfeiture, as a debt certain, and due to the out-

law ; and the turning it. into damages, whereby it becomes un-

certain, shall not divest the king of what he was once lawfully

possessed of. 2 Lntw. 1(>04: S Lev. 29: 2 VenU 282 : 3 Leon,

197. 205 : Cro. Elh. 204: Owen, 22. See 2 Barn. $ A. 258.

Where excommunication is pleaded, it is not sufficient to show
the writ de excommunicato capiendo under the seal of the court

;

for the writ is no evidence of the continuance of the excom-

munication, since we may be absolved by the bishop, and that

will not appear in the king s court, because such assortment is

not returned into the king's court from whence the signijicavit

is sent. But now by the 53 G. 3. c. 127'. persona exeommu-
nicated shall not incur any civil disability.

Alienage may he pleaded either in bar or abatement: in the

latter case to an alien in league : in the former to an alien

enemy. 1 Inst. \29> b. See ante, I. 2. c. Tidd\ 63*.
If a plea in abatement be pleaded to the person of (he plain-

tiff, there it must conclude, if he ought to be compelled to an*
swer. 1 Mod, Ent. 34 : Tidd, 638.

In all pleas of abatement which relate to the person, there is

no necessity of laying a venue, for all such pleas are to be tried

where the action is laid* Bac. Ab. tit. Abatement.
If it be pleaded to the writ, then the plea concludes with

the prayer at judgment of the writ, and that the writ may be
quashed. When it is to the action of the writ, there he should
show that the party ought not to have that writ; but by the
matter of his plea should intimate to him how he should have
a better. Latch. 178. Rcspondere ron debet is a proper be-
ginning to a plea to the jurisdiction of the court; but a plea of
ne unques executor outrht to begin with petit judic de billd.

5 Mod. 132, 133. 146:" 1 Saund. 283 : 2 Saund. 97. 189, 190,
339 : 2 Lntw. 44 : Show. 4. In a replication to a plea in abate-
ment, where matter of fact is pleaded, the plaintiff inust pay
his damages; but where matter of law is pleaded, the plaintiff
must only pray that his writ may be maintained. 1 Ld. Raym,
339. 594; 2 Ld, Raym. 1022.—If one pleads matter of abate-
ment, and concludes in bar, Et petitjudicium si actionem habere
debet, though he begins in abatement, and the matter be also in
abatement, yet the conclusion being in bar, makes it a bar

;

and the reason is, because you admit the writ by concluding
specially against the action. 18 H. 6. 27: 32 H. 6. 17 : 36 H. 6.

18 : 22 H. 6. 536 : 1 Show. 4 : 2 Ld, Raym. 1018 : 6 Taunt.
587: and sec Chit, on Plead. 494, If a man pleads matter in
bar, and concludes in abatement, it shall be taken for a plea in
bar, from the nature and reason of the thing; for the plaintiff
can have no writ if he has not a cause of action, and therefore
the court will take the plea to be in bar. 37 H. 6. 24 : 36 H. 6.

.24: 2 Mod. 6: 2 H ill. Saund. 209- c. The rule (as to
pleas in bar) is, that a mere prayer of judgment is sufficient,

without pointing out that judgment, because the court is bound
to give the proper judgment. 4 East, 502 : 10 East, 87.
The nature of a plea in abatement is to entitle the plaintiff to

a better writ ; see 4 Term Rep. 227- Therefore a plea of mis-
nomer must state the real name; 8 Term Rep. 515 : Bac. Ab.
Misnomer (F.) ; and a plea ofrrrivilcge of peerage must show how
defendant derives his title, and that he is a peer of the United
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Kingdom; -i Dow.$ Rj/.5<)2; and it bath been expressly resolved,

that where the plea is in abatement, and it is of necessity that the

defendant must disclose matter of bar, he shall have his elec-

tion to take it either by way of bar or abatement. 2 Roll.

Rep. f> i : Salhill v. Shilton. In short, whatever destroys the

plaintiffs action, and disables him for ever from recovering,

may be pleaded in bar. But the defendant is not always
obliged to plead in bar, but may plead in abatement; as in re-

plevin for goods, the defendant may plead property in himself,

or in a stranger, either in bar or in abatement, for if the plain-

tiff' cannot prove property in himself, he fails of his action for

ever; and it is of no avail to him who has the property if he

has it not. 1 Vent. 249 : 2 Lev. 92 ; 1 Salfc. 5. 94 ; Cart'h. 243.

Where matter of bar may be pleaded in abatement, vide

2 Ld. Rapn. 1207, 1208.

If a defendant, together with a plea in abatement, plead

also a plea in bar, or the general issue, he thereby waives the

plea in abatement: and the plea in bar or general issue only
shall he tried. 2 Hawk. P. C. 277- and the authorities there

cited.

III. If issue be taken upon a plea to the writ, judgment
against the defendant is peremptory ; but if there be a demur*

rer, the judgment is then, onlv that the plaintiff' answer over.

Yelv. 12: Allen, 66: 2 With Sannd, 2.

Whatever mattes are pleaded in abatement of an appeal or

indictment of felony, and found against the defendant, yet he
may afterwards plead over to the felony. 2 Hawk* 1\ C. 277-
But in criminal cases- not capital, on demurrer in abatement
adjudged against the party, the court will give final judgment,
and not respondeat ouster. Ibid, 471 : see 3 Barn* § C. 502 :

5 Dow. $ Ru. 422.

In appeals of mayhem and all civil actions (except assizes of

wort d
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ancestor, novel disseisin, nuisance, and juris uirum), if

a plea in abatement, triable by the county, be found against

the defendant* he shall not be su fiered afterwards to plead any
new matter, but final judgment shall be given against him.
2 Hawk. P. C* 277 ; and see the authorities there cited.

Upon a judgment in waste for the damages recovered, the

defendant demurs partly In abatement, and partly in bar, the

court shall give judgment in chief. Show. 255. In debt, if

the defendant pleads in abatement to the writ, to which the

plaintiff imparls, and at the day given the defendant makes
default, judgment is final upon the default, though the plea

was only in abatement. 10 E. 4. 7 : Mod. Cases, 5. The judg-
ment for the defendant, on a plea in abatement, is quod breve,

or ?uirratio cassetur. See Maule § S. 453. If issue be joined

on a plea in abatement, and it be found for the plaintiff, it shall

be peremptory against the defendant, and the judgment shall

be quod recuperet, because the defendant choosing to put the

whole weight of his cause upon this issue, when he might have
a plea in chief, is an admittance that he had no other defence.

Yelv. 112: 2 Show. 42 : St r. 532. And in this case the jury
who trv that issue shall assess the damages. See 2 Wiil.

Sound, 5. (3.)

If there be two defendants, and they plead two several pleas

in abatement, and there be issue to one and demurrer to the

other, if the issue be found for the defendant the court will not

proceed on the demurrer ; and sic vice versa; for either wav
the writ is abated, and the oilier plea becomes useless. Hob.
250 : Bac> Ah. tit. Abatement.

It seems that where the defendant's plea goes to bar the

action, if the plaintiff demurs to it, and the demurrer is deter-

mined in favour of the plea, judgment of nil capiat shall be

entered, notwithstanding there may be also one or more issues

in fact; because, upon the whole, it appears that the plaintiff

had no cause of action. So where several pleas are pleaded

since the scat of 4 & 5 Ann. c* 16* all of them going to destroy

the action, and one or more issues are joined on some of the

pleas, and there are one or more demurrers to the rest, if the

court determine the demurrers in favour of the defendant be-

fore the issues are tried, they shall not be tried ; and if after

the trial, it will make no difference, for in each case judgment
of nil capiat shall be given against the plaintiff. Thus, where
in an action for criminal conversation the defendant pleaded,

1, not guilty, and 2, not guilry, within six years, and there was
an issue on the first plea, and a demurrer to the other, al-

though the issue was tried before the demurrer was disposed

of, and a verdict was given for the plaintiff yet the court hav-

ing afterwards determined the demurrer in favour of the de-

fendant, judgment of ndmapiat was given. Burr. 74*), Cooke
v. Sai/er. See 1 Williams Saunders, 10[) (1.): 2 Will
Sannd. 300. (3.)

To a plea in abatement of misnomer of plaintiff, replication

that plaintiff was known as well by the one name as the other,

upon demurrer overruled, there will be judgment of respondeat

Ouster, and not quod recuperet. 1 East's Rep. 542.

In abatement the court will give no other than the proper

judgment prayed for bv the party. 10 East's Rep. S3 ; and see

2 Bos. # Pull. 422 : 1 Chit, on Plead. 4^4. (5th ed.)

ABATOR. See Abate.

ABATl'DA. Any tiling diminished.— MoTieia abatuda, is

money clipped or diminished in value. Cowel. Du Fresne.

ABBACY, abbatia.~\ The government of a religious house,

and the revenues thereof, subject to an abbot, as bishoprick

from bishop.

ABBANDUNUM, ABBEXDO MA, ABBENDONIA.
Abington in Berkshire, formerly Sewsham.
ABBAS, a >stuarium.~\ Humber in Yorkshire.

ABBAT, or Abbot; abbas, Lat,

—

abbe> Fr.^abbud, Sax.

by some derived from the Syriac abba, pater.~\ A spiritual

lord or governor, having the rule of a religious house. Of
these abbots here in England some were elective, some pre-

scntative; and some were mitred, and some were not ; such
as were mitred had episcopal authority within iheir limits,

being exempted from the jurisdiction of the diocesan; but the

other sort of abbots were subject to the diocesan in all spiri-

tual government. The mil red abbots were lords of parlia-

ment, and called abbots sovereign, and abbots general, to dis-

tinguish them from the other abbots. And as there were ab-
bots, so there were also lords priors, who had exempt jurisdic-

tion, and were likewise lords of parliament. Some reckon
twenty-six of these lords abbots and priors that sat in parlia-

ment. Sir Edw. Coke says, there were twenty-seven parlia-

mentary abbots and two priors. 1 Inst. 97. In the parliament
20 R. 2. there were but twenty-live ; but anno 4 E. 3. in the
summons to the parliament at Win ton . more are named* And
in Monasticon Anglicanum there is also mention of more, the
names of which were as follow ; abbots of St. Austin, Canter-
bury, Ramsey, Peterborough, Croyland, Evesham, St. Bennet
de Hielmo, Thornby, Colchester, Leicester, Winchcomb,
Westminster, Cirencester, St. Alban's, St. Mary York, Shrews-
bury, Selby, St. Peter's Gloucester, Malmsbury, Waltham,
Thorney, St. Edmund's Beaulieu, Abingdon, Hide, Reading}
Glastonbury, and Osncy.— And priors of Spalding, St. John's
of Jerusalem, and Lewes.

—

To which were afterwards added the
abbots of St. Austin's Bristol, and of Bardeny, and the priory
de Sempringham. See also Spelman's Glossary. These ab-
bey? and priories were founded by our ancient kings and
great men, from the year 602 to 1 1 33. An abbot, with the
monks of the same house, were called the convent, and made a
corporation. Terms de Leu, 4. By stat. 27 H. 8. c. 28. all

abbeys, monasteries, priories, &c. not above the value of 200/.
per ann. were given to the king, who sold the lands at low
rates to the gentry. Anno 29 II . 8. the rest of the abbots, &c.
made voluntary surrenders of their houses to obtain favour of
the king; and anno 31 H. 8. a hill was brought into the house
to conlirm those surrenders; which passing, completed the dis-

solution, except the hospitals and colleges, which were not
dissolved, the first till the 33d, and the last till the 37th of
H. 8 ; when commissioners were appointed to enter and seize

the said lands, &c.



AID ABE
ABBAT IS. An aveuer or steward of the stables; an ostler,

Spehn.

ABBREVIATE of ADJUDICATION. This term (in

the Scotch law) is applied to an abstract of the adjudication.

—

Adjudication is that diligence of the law by which the heritage of

a debtor is adjudged to belong to his creditor in payment of debt ;

and the abbreviate of the adjudication is an abridgment of the

record j containing the names of the creditor, of the debtor,

and of the lands, with the amount of the debt ; it is signed by

the judge who pronounced the decree in the process of adjudi-

cation, and must be recorded in the register of abbreviates.

Scotch Did.
ABBROCHMENT, abbrochmentwn.'} The forestalling of

a market or fair. MS. Antiq.

ABBUTTALS. See Abuttals.

ABBY. See Abbot.

To ABDICATE, abdicare.] To renounce or refuse any

thing. Terms de Ley, 5.

ABDICATION, abdication] In general, is where a magis^

trate, or person in office, renounces and gives up the same

before the term of service is expired. And this word is fre-

quently confounded with resignation, but differs from it, in

that abdication is done purely and simply ; whereas resignation

is in favour of some other person. Chamb. Did, *Tis said to

be a renunciation, quitting and relinquishing, so as to have

nothing farther to do with a thing; or the doing of such

actions as are inconsistent with the holding of it. On king

James II's leaving the kingdom, and abdicating the govern-

ment, the Lords would have had the word desertion made use

of ; but the Commons thought it was not comprehensive

enough, for that the king might then have liberty of returning.

The Scots called it a forefalture (forfeiture) of the crown,

from the verb forkfacto*— This word was fully canvassed in

the Parliamentary Debates at that time.

ABDITOR1UM. An abditory or hiding place, to hide and

preserve goods, plate, or money ; and is used for a chest in

which reliques are kept, as mentioned in the inventory of the

church of York. Mon. Aug. p. 173.

ABDUCTION of WOMEN. The forcible or fraudulent

abduction of women or girls, on account of their fortune, is

punished in England by {) G. 4. 31. and in Ireland by 10

G. 4, c. 34, § 22—^4. By these acts, where any woman shall

have any interest, legal or equitable, present or future, in any

estate, real or personal or being heiress presumptive, or next of

kin to any one having such interest, any person who, from

motives of lucre, shall take or detain her against her will, for

the purpose of her being married (or defiled), and all counsel-

lors, aiders, and abettors, in such offences, are declared guilty of

felony, and punishable by transportation for life, or not less than

seven years, or imprisonment, with or without hard labour, not

exceeding four years. The taking of any unmarried girl,

under sixteen, out of the possession of a parent or guardian is

declared a misdemeanor, punishable by fine and imprison-

ment. See titles Heiress, Women, and the remarkable case

of the King v. Edward Gibbon Wakejield, published by

Murray.
ABEREMUHDER, ahercmurdum.'} Plain or downright

murder ; as distinguished from the less heinous crimes of man-

slaughter or chance-medley. It is derived from the Saxon

wbere, apparent, notorious, and worth, murder ; and was de-

clared a capital offence, without fine or commutation, by the

laws of Canute, cap. £)& and of Hen. 1. cap. IS. Spelm.

To ABET, abettare, from the Saxon a (ad vol usque) and

bedan or beteren, to stir up or incite. In our law siguilies to

encourage or set on; the substantive abetment is used for an

encouraging or instigation. Stanndf. PL Cr* 105. An abet-

tor (abettator) is an instigator or setter on ; one that promotes

or procures a crime. Old Xut. Br. 21.

AIDERS and ABETTORS are named in numerous sta-

tutes creating and punishing offences, and in the stat. 7 and 8

G. 4, c. 2£). § 61 ; aiders and abettors in misdemeanor are punish-

able as principals. To be present at, and aid and abet the

commission of, a felony makes the party (if he is not the

actual perpetrator of the offence) a principal in the second

degree : as in rape, if one ravish a woman, and others assist by

holding the woman or otherwise, the actual ravisher is called

the principal in the Jirst degree; if an aider and abettor be

absent at the time of the commission of the offence he then

becomes an accessory. Sec title Accessory.

ABEYANCE, or abbayance, [from the Fr. beer, or bayer,

to expect] is what is in expectation, remembrance, and in-

tendment of law. By a principle of law, in every laud there is

a fee-simple in somebody, or it is in abeyance ; that is, though

for the present it be in no man, yet it is in expectancy, belong-

ing to him that is next to enjoy the land. 1 Inst. 342, The

word abeyance hath been compared to what the civilians call

hmreditalem jacentem ; for as the civilians say lands and goods

jacenl, so the common lawyers say that tilings in like estate are

in abeyance ; as the logicians term it in posse, or in understand-

ing ; and as we say in nubibus, that is, m consideration of law.

See Plonul. Rep. 547.

If a man be a patron of a church, and presents one thereto,

the fee of the lands and tenements pertaining to the rectory is

in the parson; but if the parson die, and the church become

void, then the fee is in abeyance, until there be a new parson

presented, admitted, and inducted • for the patron hath not the

fee, but only the right to present, the fee being in the incum-

bent that is presented. Terms de Ley, 6".

If a man makes a lease for life, the remainder to the right

heirs of J. S., the fee-simple is in abeyance until J. S. dies.

1 Inst. 342. If lands be leased to A. B. for life, the remainder

to another person for years, the remainder for years is in abey-

ance, until the death of the lessee for life; and then it shall

vest in him in remainder as a purchaser, and as a chattel shall

go to his executors. 3 Leon. 23. Where tenant for term of

another's life dieth, the freehold of the land is in abeyance till

the entry of the occupant. 1 Inst* 342- b.

Eee-simple in abeyance cannot be charged until it comes in

esse, sous to be certainly charged or aliened * though by possi-

bility it may fall every hour. 1 Inst. 378.

The necessity there was in the old law, that there should

always be some person to do the feudal duties, to fill the pos-

session, and to answer the actions which might be brought for

the fief, introduced the maxim that the freehold could never be

in abeyance. See 2 Wils. 16*5, But it was admitted there

were some cases in which the inheritance, when separated from

the freehold, might be so. But this abeyance or suspension of

the inheritance could not but be considered with a very jealous

eye5 and it was agreed that it should be discountenanced and
discouraged as much as possible, and allowed upon none but

the most urgent occasions. The chief reasons of this may be

found in Blaekstone's argument in the case of Perryn and
Blake; and Mr, Hargrave's observations on the rule in

Shelly s case. To these reasons the modern law has added her

marked and unremitted odium of every restraint upon aliena-

tion; it being clear that no restraint could be more effectual

than the admission of a suspension of the inheritance. The
same principles have in some degree given rise to the well

known rule of law, that a preceding estate of freehold is indis-

pensably necessary for the support of a contingent remainder

;

and they influence in some degree the doctrines respecting the

destruction of contingent remainders. See 1 Inst. 216, a, and
312. b. and the notes there.

(f In a grant to John for Hfe, and afterwards to the heirs of

Richard, the inheritance is plainly neither granted to John nor
Richard, nor can it vest in the heirs of Richard till his death,
nam nemo est hcercs viventis ; it remains, therefore, in waiting
or abeyance during the life of Richard, This is likewise

always the case of a parson of a church, who hath only an
estate therein for the term of his life, and the inheritance re-

mains in abeyance. And not only the fee but the freehold also

may be in abeyance; as, when a parson dies, the freehold of his
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glebe is in abeyance until a successor is named, and,then it

vests in the successor." 2 Comm. c. 7- }"> 1 07»

This opinion, which may now be considered as exploded, was

founded on a notion, generally speaking true enough, that the

operation of livery was immediate and entire, and therefore that

the livery to John, in the case put, carried the remainder over

with it at the same time out of the grantor ; and if the re-

mainder passed from the grantor, as it clearly passed for the

present to nobody, this doctrine of abeyance was a necessary

consequence. This conclusion, though couched in imposing

terms, as abeyance in gremio legis, and in nubibits, was by no

means satisfactory ; these terms, of what might be called legal

geography, did not explain to any man's mind where the estate

was in the interval. At the same time certain opinions were

held, seemingly inconsistent with it: for instance, it was laid

down, that if John died in the lifetime of Richard, as the heirs

of Richard could never take, the grantor should have the land

again, the same grantor in whom, by the hypothesis, no estate

remained. Mr. Feme met the dot trine in the only way in

which it could be met, by denying the premises, and reasoned,

that if the remainder passed to nobody, it passed from nobody,

but that there was a " suspension of the complete or absolute

operation of such feoffinent or conveyance, in regard to the in-

heritance, till the intended channel for the reception of such

inheritance came into existence." This principle will be found

to explain all the cases in the text: whatever portion of the in-

heritance cannot take effect tit prtesenti remains in the grantor

or his heirs; and if the inheritance can never pass, as in the case

of the church, it always remains there. See Fearne on Con,

Rem, 359. 36*. (6th cd.)

With respect to the case of a freehold in abeyance, that

seems, upon other grounds, as objectionable as the former;

feudal principles always requiring an immediate tenant of the

freehold for the performance of the services, and to answer to

the action of a stranger. The case put of the glebe during a

vacancy of the church is not perhaps easy of solution ; that

which Mr. Christian proposes in a note on this passage is not

entirely satisfactory. He would place the freehold in the future

successor, who is to be brought into view and notice by insti-

tution and induction. But if it is in him, it is not there use-

fully for either of the purposes for which alone the law re-
j

quires it to be in any one,— the services are not performed, and

there is no one to answer the prceetpe of a strauger. The
same objection indeed applies if we place it in the heir of the

founder or the ordinary. Perhaps it may be thought not un-

reasonable to admit this to he an exception to the general rule;

an estate altogether is the creature of legal reasoning, to be

moulded, raised, or extinguished accordingly ; and it may be

fairly argued that as the freehold can exist in no one to any

useful legal purpose, during the vacancy of the church, it may
not exist at all. This is a conjecture hazarded with great dif-

fidence, but which may be allowed in a question of more cu-

riosity than practical importance. Coleridge's Note, 2 Black.

Comm. 107- n- 2.

As to the abeyance of titles of honour, and their being re-

vived by the royal nomination, seel Inst, 165. a; where Lord
Coke says, that if an earl of Chester die, leaving more daugh-
ters than one, the eldest shall not of right be a countess, hut

the king may, for the uncertainty, confer the dignity on which
daughter he pleases. And this doctrine, says Mr. Hargravc,

in his note, is undoubtedly law, though our books furnish little

matter on the subject ; and there are many instances of an
exertion of this prerogative. One of the most remarkable

took place in the person of the late Mr. Norborn Berkley,

who, in was called to the House of Peers in right of the

old barony of Botetourt, after an abeyance of several centuries,

and was allowed to sit according to the antiquity of that ba-
j

rony. See Cas. in Do?n. Proc. 17(>4. Another instance was
in the case of Sir Francis Dashwood, late Lord dc Spencer;

for in 1 7fr3 he was called to the ancient barony of that name
in right of his deceased mother, who was eldest sister and one

VOX. I,

of the co-heirs of an earl of Westmoreland, on whose death

that barony had become in abeyance, and being so summoned
he took his seat as premier baron, in place of Lord Aberga-

venny, who before possessed that distinction. See various other

cases in Cruise on Dignities, chap. 5.

ABGETORIA, abgetiorum.~] The alphabet, Matt. Westm.
—The Irish still call the alphabet abghitlen.

A BI DING-BY. This term is used (in the Scotch law) where
a deed is challenged as forged ; the party founding on the

deed must appear in court and abide by it; this is done by
his signing a declaration that he abides by the deed quarrelled

suh periculo falsi, which has the effect of pledging him to

stand to the consequences of founding on a forged deed. It

will most commonly happen, however, that the abiding-by is

qualified; as, for instance, in the case of a bill, the holder

will state that it came fairly into his hands in the course of

business, and he will abide by it, under that protestation and

qualification, and as in no shape accessory to the forgery if

there be one. Scotch Diet.

ABIGEVUS, for abigens. The same as Abactor, which
see, and Bract. Tract. 1.1. 1. 3. c. 6*. 105. ft

ABILITY to inherit. See title Alien.

ABISHERING or ABISHERSING, is understood to he

quit of amercements. It originally signified a forfeiture or

amercement, and is more properly mishering, mishersing, or

miskering, according to Spelmau. It ba'.h >ince been termed

a liberty or freedom ; because, wherever this word is used in a

grant or charter, the persons to whom made, have the forfei-

tures and amercements of all others, and are themselves free

from the control of any within their fee. RastaCs Abr. Terms
de Ley, 7-

A BJ U RATION, ahjuralio.~] A forswearing orrenounciug

by oath : in the obi law it signified a sworn banishment, or an

oath taken to forsake the realm for ever. Staundf. PI. C. /. 2.

c. 40.

Formerly, in Kiu^ Edward the Confessors time, and other

reigns down to the 22 II. $. (in imitation of the clemency of

the Roman emperors towards such as fled to the church), if a
man had committed felony here, and he could fly to a church
or church-yard before bis apprehension, he might not be taken

from thence to be tried for his crime ; but on confession thereof

before the justice, or before the coroner, he was admitted to

his oath, to abjure or forsake the realm ; which privilege he
was to have forty days, during which time any person might
give him meat and drink for his sustenance, but not after, on
pain of being guilty of felony. See Porns Mirror, lib. 1.

But, at last, this punishment being but a perpetual confinement
of the offender to some sanctuary, wherein (upon abjuration
of his liberty and live habitation) lie would choose to spend
his life (as appears by the stat. anno 22 H* 8. c. 14-.), this pri-

vilege was abolished by stat, £1 Jac* 1. c. 28; and this kind
of abjuration ceased. 2 Inst. 629.
As to the effect of abjuration on the marriage tie, see tit.

Baron and Feme.
In its modern and now more usual signification, it extends

to (he person as well as place ; as for a man to abjure the Pre-
tender by path, is to bind himself not to own any regal autho-
rity in the person called the Pretender, nor ever to pay him any
obedience, &e. See, on this subject, tit. Xoncoujurmists, Oaths,
J y

({j) i.sf . ] i* c( usau ts
9 ev < \

AJ3LATO-BULGIO. Bulness or Bolness, in Cumberland.
ABOLITION. A destroying or effacing, or putting out of

memory ; it also signifies the leave given by the king, or judges,
to a criminal accuser to desist from further prosecution, Stat.

25 H. 8. c. 21.

A BONE, Abouis.'] Avington or A vent on, in Gloucester-
shire.

ABORTION. See Homicide.
ABREVICUM. Berwick on Tweed.
To ABRIDGE, abbreviate, from the Fr. abbreger.^ To

make shorter in words, so as to retain the sense and substance.

c
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And in the common law it signifies particularly the making a

declaration or count shorter, by severing some of the substance

from it : a man is said to abridge his plaint in assize, and a

woman her demand in action of dower, where any land is put

into the plaint or demand which is not in the tenure of the de-

fendant ; for if the defendant pleads non-tenure, joint-tenancy,

&c. in abatement of the writ, as to part of the lands, the plain-

tiff may leave out those lands, and pray that the tenant may
answer to the rest. See Brook, tit. Abridgment ; vide 21 H.8.
c. 3.

ABRIDGMENT. The epitome of a larger work con-

tracted into a narrow compass. {Hooker.) See tit. Booh, Lite-

rary Property.

'the principal Abridgments if ike Law are that of Sir

Anthony Pitzherbert, a judge temp. Hen. *S. first printed in

15] 6, and containing cases down to 21 Hen. 7 ; a work of

authority, containing many cases not in the year hooks, some
before the judges in their Itinera. The <( Grand Abregement"
of Sir Robert Brooke, Chief Justice of the Common Pleas,

temp. Philip and Mary, first printed in the year 1568- This
work is principally founded on Fitzherbert's, adding many
readings not now extant, and many fresh cases. Statbanfs
abridgment, which was the first attempt at digesting the law,

and contains the cast s down to the time of Hen. 6*. It was
printed in French (quarto), without title, date, or name. Sir

John Cornyns's (Cbief Baron of the Exchequer) iC Digest of

the Laws of England," a learned, accurate, and excellently ar-

ranged work, first published in 5 vols, folio, in and fol-

lowing years; the last edition was published in 1822. Mr.
Hargrave observes, that the whole work is remarkable for its

great variety of matter, its compendious and accurate expres-

sion, and the excellence of its methodical distribution ; but

that Pleader seems to be the author's favourite title. Bacon's

Abridgment of the Law, a luminously digested and learned

work, of high authority, originally composed principally from
the manuscripts of Chief Baron Gilbert, by Matthew Bacon,
Esq., and first published in 1736, 17*0, and 1751. It has

passed through seven editions, the last, in 8 vols, being en-

larged by the addition of 1500 pages of matter, and much
altered and improved ; three volumes being edited by Sir

Henry Gwillim, and five volumes by Charles Idward Dodd,
Esq. i*v>2. Viner's " General and Complete Abridgment of

Law and Equity," in 24 vols., an immense body of law and
equity, first published in 1741— 1751, a highly useful compila-

tion, notwithstanding some defects and inaccuracies ; there is a

supplement, in 6* vols, published 1 799—1 806".

ABROGATE, abrogare.~\ To disannul or take away any
thing : to abrogate a law is to lay aside or repeal it.- Stat. 5

and 6 E. 6. c. 3. Leges postcriorcs priorcs contrarias abro-

gant.

ABSENCE. A decree (in the Scotch law) is said to be

in absence, where no appearance is made for the defender.

Every Scotchman who h within the kingdom is liable to be

called in an action before the court of session; in which action

decree may be given against the defender, although no ap-

pearance be made for him. Even a foreigner, though not

within the kingdom, provided he be possessed of a land estate

in it, or of goods which have been attached for the purpose of

founding j urisdiction, may be exposed to a decree in absence.

Scotch Diet.

ABSENTEES, or des absentees. A parliament so called,

was held at Dublin, 10th May, 8 H. 8 ; and mentioned in

letters patent, dated 29 H. 8. 4 Inst. 354.

ABSOLVE. See Assode.

ABSOLUTE WARRANDICE, is a warrant against all

mortals. Scotch Diet.

ABSOLUTIONS, from Rome. See tit. Papists.

ABSONIARE, a word used by the English Saxons in the

oath of fealty, and signifying to slum or avoid—As in the

form of the oath among the Saxons recorded by Somncr.

ABSQUE HOC. See tit. Traverse.

ABUTTALS, from the French abutter or abouter, to limit

or bound.] The buttings and boundings of lands. Last, West,

North, or South, with respect to the places by which they are

limited and bounded. Camden tells us that limits were dis-

tinguished by hillocks raised in the lands called Botentines,

The sides on the breadth of lands are properly adjneentes*

lying or bordering: and the ends in length abbtittantes, abut-

ting or bounding. The boundaries and abuttals of corpora-

tion and church lands, and of parishes, are preserved by an

annual procession. Boundaries are of several sorts ; such as

inclosures of hedges, ditches, and stones in common fields,

brooks, rivers, and highways, &c.of manors and lordships.

ACCAPITA RE, accapiium.^ To pay relief to lords of manors.

—Capitali domino accapitare. Fleta, L % c 50.

ACCEDAS AD CURIAM, a writ to the sheriff where

a man hath received false judgment in a hundred court, or

court baron. It issues out of the Chancery, but is returnable

into B- R. or C. B ; and is in the nature of the writ de falso

judicio, which lies for him that had received false judgment in

the county court. In the Register of Writs, it is said to be a

writ that lies as well for justice delayed, as for false judg-

ment ; and that it is a species of the writ recordare, the sheriff

being to make record of the suit in the inferior court, and cer-

tify it into the king s court. Beg. Orig, Q. 56 : N. B. 18 :

Dyer, lfy).

ACCEDAS AD VICECOU ITEM. Where a sheriff hath

a writ called Pone delivered to him, but suppresseth it, this

writ is directed to the coroner, commanding him to deliver a

writ to the sheriff. Reg. Grig. S3.

ACCEPTA XCE , acceptatio.~] The tak ing and accepting of

any thing in good part, and as it were a tacit agreement to a
preceding act, which might have been defeated and avoided
were it not for such acceptance had.

As to the effect of acceptance of Rent, see tit. Rent, Lease.
Howfar the acceptance of one Estate shall destroy another,

see tit Estate,

J I here the acceptance of money shall discharge a Bond, see

tit. Bond V.

As to acceptance of Bills, sec Bills of Exchange,

How far the acceptance of one thing shall be a good bar to

the demand of another.

W hen the condition of a bond is to pay money, acceptance
of another thing is good. But if the condition is not for money,
but a collateral thing, it is otherwise. Dyer, 56 : 9 Rep. 7]).

Tbe acceptance of uncertain things, as customs, &c. made over,
may not be pleaded in satisfaction of a certain sum due on bond.
Cro. Car. 1^3. If a woman hath title to an estate of inherit-
ance, as dower, &c. she shall not be barred by any collateral
satisfaction or recompense: and no collateral acceptance can
bar any right of inheritance or freehold, without some release,
&c. 4 Rep. L When a man is entitled to a thing in gross,
he is not bound to accept it by parcels ; and if a lessor distrain
for rent, he is not obliged to accept part of it ; nor in action of
detinue, part of the goods, &c. 3 Salic. 2.

Debt upon bond, conditioned for the obliger to make an as-
surance of such lands to such uses as in the condition men-
tioned; the defendant pleaded that he had made a feoffment of
the same lands to other uses than in the condition expressed,
which the obligee had accepted; upon demurrer it was ad~
judged an ill plea; for the obligor ought not to vary from the
uses set forth in the condition. 1 BrownL 60.

Acceptance of a less sum may be in satisfaction of a greater
sum, if it be before the day on which the money becomes due
3 Buhl. 301. See tit. Payment
ACCEPTILATION (in Scotch law), the extinction of a

debt, with a declaration that the debt has been paid when it

has not ; or the acceptance of something merely imaginary in
satisfaction of the debt. Scotch Diet.

ACCESSARY or Accessory. Accessorius, Particeps
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crhmrris.^ One guilty of a felonious offence, not principally,

but by participation ; as bv command, advice, or concealment,

Abettors and Accomplices also come in some measure under
the name, though the former not strictly under the legal defi-

nition of Accessories. An Abeffor is one who stirs up, in-

cites, instigates, or encouiages, or who commands, counsels, or

procures another to commit felony (and this is now extended

to minor offences j see post); and in many, indeed in almost

all cases, is now considered as much a principal as the actual

felon, in some cases more, as in the case of murder. See

Leach's Hawk. P. C. I 2. c. 29- § 7> 8. and c. 33. § 98—103.
An Accomplice is one of many equally concerned in a felony;

and the word is generally applied to those who are admitted to

give eviiktuv against their fellow criminals, for the further-

ance of justice, which might otherwise he eluded; and this is

done on the ancient principle of law relative to Approvers. See
Leach's Hank. P. C. /. 2. c. :>?. § 3. ?. and notes; 4 Comm.
829.
The following extracts from Blackstone's Commentaries

(4 Comm. 34—40. and 423.) give a methodized general idea

of the principles governing this subject*—Consult also Hales
Hist* P. C. and Hawk. P. C. for fuller information.

I. Of Principals,—A man may he principal in an oflence

in two degrees. A principal in the first degree, is he that is

the actor, or absolute perpetrator of the crime ; and in the

second degree, he who is present, aiding and abetting the fact

to be done. 1 Hale's P. C. 6*15.—Which presence need not

always he an actual immediate standing by, within sight or

hearing of the fact ; but there may be also a constructive pre-

sence, as when one commits a robbery or murder, and another

keeps watch or guard at some convenient distance. Foster,

350. And this rule hath also other exceptions ; for, in case of

murder by poisoning, a man may be a principal felon by pre-

paring and laying the poison, or persuading another to drink

it (Kcb. .52.) who is ignorant of the poisonous quality (Foxier;

3 H) )> or giving it to him for that purpose ; and yet not admi-

nister it himself, nor be present when the very deed of poison-

ing is committed. 3 Inst. 138. And the same reason will

hold with regard to other murders committed in the absence of

the murderer, by means which lie had prepared before hand,

and which probably could not fail of their mischievous effect.

As by laying a trap, or pitfall, for another, whereby he is

killed; letting out a wild beast, with an intent to mischief;

or excitinu a madman to commit murder, so that death there-

upon ensues; in every of these cases the party offending is \

guilty of murder as a principal in the first degree. For he

cannot be called an accessory, that necessarily presupposing a

principal ; and the poison, the pitfall, the beast, or the mad-
man, cannot be held principals, being only the instruments of

death. As therefore he must be certainly guilty either as

principal or accessory, and cannot be so as accessor}', it follows

that he must be guilty as principal ; and if principal, then in

the first degree, for there is no other criminal, much less a su-

perior in the guilt, whom he could aid, abet, or assist.

1 Hales P. C. 6*1/: 2 Hawk. P. C. 441, %

II. Of Accessories.—An Accessory is he who is not the

chief actor in the offence, nor present at its performance, but

is some way concerned therein, either before or after the fact

committed; in considering the nature of which degree of

guilt, we will examine, 1 . What offences admit of accessa-

ries, and what not ; 2, Who may be an accessory before the

fact; 3. Who may be an accessory after it ; 4, How accesso-

ries, considered merely as such, and distinct from principals,

are to be treated ; 5. Of accessories or accomplices accusing

principals.

1. In high treason there are no accessories, but all are prin-

cipals : the same acts that make a man accessory in felony,

making him a principal in high treason, upon account of the

heinousness of the crime, 3 Inst* 138 : 1 Hales P, C. 6 13.

Besides, it is to be considered, that the bare intent to commit
treason is many times actual treason ; as imagining the death
of the king, or conspiring to take away his crown. And as no
one can advise and ahet such a crime without an intention to

have it done, there can be no accessories before the fact, since

the very advice and abetment amounts to principal treason.

J 3 ut this will not hold in the inferior species of high treason,

which do not amount to the legal idea of compassing the death
of the king, queen, or prince. For in these, no advice to com-
mit them, unless the thing be actually performed, will make a

man a principal traitor. Foster, 342. In petit treason, mup
der, and felonies, with or without benefit of clergy, there may
be accessories; except only in those offences, which, by judg-
ment of law, are sudden and unpremeditated, as manslaughter
and the like, which, therefore, cannot have any accessories

before the fact. 1 Hale's P. C. 615. So too in petit larceny,

and in all crimes under the degree of felony, there are no
accessories either before or after the fact: but all persons con-

cerned therein, if guilty at all, are principals ; 1 Hale's P. C.

6lS; the same rule holding with regard to the highest and
lowest offences; though upon different reasons In treason all

are principals, propter odium delicti ; in trespass all are princi-

pals, because the law, qua? de minimis non curat, does not de-

scend to distinguish the different shades of guilt in petty mis*

demeanors. It is a maxim tiiat accessories setpiitur nafuram
sui principalis; 3 Inst. 139; and therefore an accessory can-

not be guilty of a higher crime than his principal, being only
punished as a partaker of his guilt. So that if a servant insti-

gates a stranger to kill his master, this being murder in the

stranger as principal, of course the servant is accessory only to

the crime of murder, though, had he been present and assist-

ing, he would have been guilty, as principal, of petty treason,

and the stranger of murder. 2 Hawk. P. C. 441, 2,

Though generally an act of parliament, creating a felony,

renders (consequentially) accessories before and after, within
the same penalty, )

Tet the special penning of the act of parlia-

ment in such cases sometimes varies the case. Tin is the sta-

tute of 3 //. 7. c. 2. against taking away maidens, &c. makes
the offence, and the procuring and abetting, yea, and wittingly
receiving also, to be all equally principal felonies, and excluded
of clergy. 1 Hales P. C\ 6 1 4.

2. Sir Matthew Hale (5 Hale's P. C. 6l5, 6l6.) defines an
accessory before the fact to be one, who being absent at the
time the crime was committed, doth yet procure, counsel, or
command another to commit a crime. Herein absence is ne-
cessary to make him accessory; for if such procurer, or the
like, be present, he is guilty of the crime as principal. If A.
then advise B. to kill another, and B. does, in the absence of
A. , now B. is principal, and A. is accessory in the murder.
And this holds though the party killed be not in rerum naturd
at the time of the advice given. As if A. the reputed father,

advises B. the mother of a bastard child, unborn, to strangle it

when born, and she does so, A, is accessory to the murder.
Dyer, 186. And it is also settled (Foster, 125.) that whoever
procureth a felony to be committed, though it be by the inter-

vention of a third person, is an accessory before the fact. It

is likewise a rule, that he who in anywise commands or coun-
sels another to commit an unlawful act is accessory to all that
ensues upon thut unlawful act, but is not accessory to any act

distinct from the other : as if A. commands B. to beat C, and
B. heats hi in so that he dies, B. is guilty of murder as principal,

and A. as accessory; but if A, commands B. to burn C.'s house,
and he in so doing commits a robbery, now A., though acces-

sory to the burning, is not accessory to the robbery, for that is

a thing of a distinct and unconsequcntial nature. 1 Hales
P. C. b'17. But if the felony committed be the same in sub-
stance with that which is commanded, and only varying in

some circumstantial matters; as if, upon a command to poison

C2
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A., he is stabbed or shot, and dies, the commander is still

accessory to the murder, for the substance of the thing com-
manded was the death of A., and the manner of its execution

is a mere collateral circumstance. 2 Hawk. P. C. 44-3. There can

be no accessories either before or after a homicide per in infor-

tunium or se (tej'endendo, for it is presumed to be sudden ; and

if it come with deliberation it is murder. 1 Hale, 437- 6\()i

2 Haivk. P. C. c. 2<). § 24. Nor any accessories before in

manslaughter, 1 Hale, 450 r 2 Hawk. P. C. c. 2{). § % 4 :

East, P. C. 353.

3. An accessory after the fact may be, where a person,

knowing a felony to have been committed, receives, harbours,

relieves, comforts, aids, or assists the felon. 1 Hale's P. C.

(>18: Brooke's Ab. Jurisdiction, 4: Dal/on, c Kil. Therefore

to make an accessory ex posi] facto, it is in the first place requi-

site that he knows of the felony committed. 2 Hawk. P, C.

446- In the next place, he must receive, relieve, comfort, or

assist him. And, generally, any assistance whatever given to

a felon, to hinder his being apprehended, tried, or suffering

punishment, makes the assister an accessory. As furnishing

him with a horse to escape his pursuers, money or victuals to

support him, a house or other shelter to conceal him, or open

force or violence to rescue or protect him. 2 Hawk. P. C,

444, 5. So likewise to convey instruments to a felon to enable

him to break gaol, or to bribe the gaoler to let him escape,

makes a man an accessory to the felony. And by stat. 11 and 12

W. 3, c. 7' the receiving a pirate or any vessel or goods pirati-

cally taken renders the receivers accessory to the piracy, lint

to relieve a felon in gaol with clothes or other necessaries, is no

offence; for the crime imputable to this species of accessory is

the hindrance of public justice, by assisting the felon to escape

the vengeance of the law. 1 Hales P. C. 624. A man may
be an accessory to an accessory by the receiving him, knowing
him to he an accessory to felony. 1 Hate, 622.

The felony must be complete at the time of the assistance

given ; vise it makes not the assistant any accessory. As if one

wounds another mortally, and after the wound given, but

before death ensues, a person assists or receives the delinquent,

this does not make him accessory to the homicide ; for till

death ensues, there is no felony committed. 2 Hawk. P. C.

447- But so strict is the law, where a felony is actually com-

plete, in order to do effectual justice, that the nearest relations

are not suffered to aid or receive one another. If the parent

assists the child or the child his parent, if the brother receives

the brother, the master his servant, or the servant his master,

or even if the husband relieves his wife, who may have any of

them committed a felony, the receivers become accessories, coo

post facto. 3 Inst, 108: 2 Hawk, P, C 320. But a feme

covert cannot become an accessory by the receit and conceal-

ment of her husband ; for she is presumed to act under his

coercion, and therefore she is not bound, neither ought she to

discover her lord. 1 Hates P. C 6'2J.

4. The general rule of the ancient law was, that accessories

shall suffer the same punishment as their principals; if one be

liable to death, the other is also liable. 3 Inst. 188. Why,
then, it may be asked, are such elaborate distinctions made
between accessories and principals, if both are to suffer the

same punishment ? For these reasons ; 1. To distinguish the

nature and denomination of crimes, that the accused may know
how to defend himself when indicted: the commission of an

actual robbery being quite a different accusation from that of

harbouring the robber. 2. Because, though by the ancient

common law the rule is as before laid down, that both shall be

punished alike, vet by the statutes relating to the benefit of
t^BrgV, now abolished, a distinction was made between them;
accessories after the fact being allowed the benefit of clergy,

denied to the principals, and accessories before the fact, in

many cases; as among others in petit- treason, murder, robbery,

and wilful burning. 1 Hale's P. C. 015. And perhaps if a

distinction were constantly to be made between the punishment
|

of principals and accessories, even before the fact, the latter to

be treated with a little less severity than the former, it might

prevent the perpetration of many crimes, by increasing the

difficulty of finding a person to execute the deed itself; as his

danger would be greater than that of his accomplices, by rea-

son of the difference of his punishment. Beccar. c. 37- See

post. 3. Because no man formerly could be tried as acees-

sorv till after the principal was convicted, or at least he must

have been tried at the same time with him, though that law is

now much altered. 4. Because, though a man be indicted

as accessory and acquitted, he may afterwards be indicted as

principal ; for an acquittal of receiving or counselling a felon

is no acquittal of the felony itself: but it is a matter of some

doubt, whether if a man be acquitted as principal, he can be

afterwards indicted as accessory before the fact ; since those

offences are frequently very nearly allied, and therefore an

acquittal of the guilt of one may be an acquittal of the other

also. 1 Hales P. C. 625, 626: 2 Hawk, P. C. 529, 5.30 :

Foster, 36]. But it is clearly held, that one acquitted as

principal may be indicted as accessory after the fact; since that

is always an offence of a different species of guilt, principally

tending to evade the public justice, and is subsequent in its

commencement to the other. Upon these reasons the dis-

tinction of principal and accessory will appear to be highly

necessary, though the punishment is still much the same w ith

regard to principals and such accessories as offend before the

fact is committed,

By the old common law, the accessory could not be arraigned

till the principal was attainted, unless he chose it, for he

might, waive the benefit of the law ; and therefore principal and

accessory might and may still be arraigned and plead, and also

be tried together. But otherwise if the principal had never

been indicted at all, had stood mute, had challenged above

thirty-five jurors peremptorily, had claimed the benefit of

clergy, had obtained a pardon, or had died before attainder,

the accessory in any of these eases could not be arraigned; for

mm const if it whether any felony was committed or no, till the

principal was attainted; and it might so happen that the ac-

cessory should be convicted one day, and the principal acquitted

the next, which would be absurd. However, this absurdity

could only happen where it was possible that a trial of the
principal might be had subsequent to that of the accessory ; and
therefore the law still continues that the accessory shall not be
tiied so long as the principal remains liable to be tried hereafter.

By § 9* of 7 G. 4. c, 6'4. for improving the administration

of criminal justice in England, accessories before the fact (by

counselling, procuring, or commanding) to any felony at com-
mon law or by statute shall be deemed guilty of felony, and
may be indicted either as accessory with the principal felon, or

after his conviction, or for substantive felony, whether the prin-

cipal be convicted or not, and shall be punished as an accessory,

and may be tried by the court having jurisdiction to try the
principal, wherever the offence may have been committed, by
land or sea, within the king's dominions or without, and if

committed in a distant country from the principal offence, may
be tried in either ; but no such accessory, when once so tried,

shall be again indictable for the same offence.

By § 10. accessories after the fact, to any felony, may be
tried (but as accessories only and after conviction of the prin-
cipal) in like manner as accessories before the fact.

By ^ 11, of the same act, accessories, either before or after

the fact in felony, may be prosecuted after the conviction of
the principal, although the principal die, or be pardoned, or
otherwise delivered before attainder, and shall suffer the same
punishment as such accessory would have been liable to if the
principal had been attainted.

By § of 9 G. 4, c. 31. accessories before the fact to murder
shall suffer death as felons.

By the acts 7 and 8 G. 4. c. 28. for England, and J) G. 4. <\

for Ireland^ an accessory before the fact may be tried and
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punished as such, either with the principal or after his convic-

tion, or as a substantive felon, by any court having jurisdiction

to try the principal, although the otlenee be committed on the

seas, or abroad. When offences are committed in different

counties, accessories may he tried in either. Accessory after

the fact may he tried either in the county where the principal

offence, or that of the accessory, was committed. Accessory

may be prosecuted after conviction of principal, though he be

not attainted, &c.
By stat. 7 and 8 G. 4. c. 2f). § 6\. (which introduces new pro-

visions in the law by constituting principals in the first and

second degree, and accessories in misdemeanors) it is enacted,
u that every person who shall aid, abet, counsel, or procure

the commission of any misdemeanor punishable by indictment

under this act shall be liable to be indicted and pun is lad as a

principal offender.'
1 And in the same words it is so enacted in

stat. 7 and 8 G. 4. c. 30. § 26.

By stat. 7 and S G. 4. c. 29. § 6 L it is enacted, <c that in the

case of every felony punishable under this act, every principal in

the second degree, and every accessory before the fact shall be

punishable with death or otherwise, in the same manner as the

principal in the first degree is by this act punishable, and every

accessory after the fact , to any felony punishable under this

act (except only a receiver of stolen property) shall, on con-

viction, be liable to be imprisoned for any term not exceeding

two years." See Abettors in cases of misdemeanors by the

same section, and see tit. Receivers.

In stat. 7 and 8 G. 4. c. 30. § 26; this clause is enacted in

the same words as to all cases of felony punishable by that

act, except only the words " receivers of stolen property" being

omitted.

To aid, abet, counsel, or procure the commission of &felony

makes the party (if he be present, hut not the party actually

committing the offence) a principal in the second degree, in

other cases it constitutes him an accessory; but to aid, abet,

or assist in the commission of a misdemeanor makes him what is

termed an abettor, whose punishment depends on the nature

of the offence of the principal. See 7 and 8 G. 4. c. 29.

Persons not present, or sufficiently near to give assistance,

cannot be principals, hut are accessories. C. C. R. 356;

By stat. 9 G. 4. c. 31. § 31. accessories after the fact to

murder may he transported for life, or imprisoned with hard

labour, in the gaol or house of correction, not exceeding four

years,

5. The old doctrine of approvements, when one criminal

appealed or accused his accomplices in order to ohtain his

pardon, is now grown into disuse ; and the statutes indemnify-

ing or rewarding discoverers are repealed by 7 and 8 G, 4.

c. 27-

ACCESSION ;
property by, see title Occupant.

This is also the term used in speaking of the commencement
of the king's reign.

ACCO LA. An husbandman who came from some other

parts or country to till the lands, eo quod adrcniens ten am eolat.

And is thus distinguished from Incola, viz. Accolo no?i pro-

priam, propriam colil Incola terram. Du Fresne.

ACCOLADE, from the Fr. accolcr, coltum amplecti.'] A ce-

remony used in knighthood by the kings putting his hand
about the knight's neck.

ACCOMPLICE. See Accessory, Approver.

ACCOM PT. See Account.

ACCORD. Fr.~\ Is an agreement between two or more
persons, where any one is injured by a trespass, or offence

done, or on a contract, to satisfy him with some reeompence

;

which accord, if executed and performed, shall be a good bar in

law, if the other party after the accord performed, bring an
action for the same trespass, &c. Terms de Ley.

When a duty is created by deed in certainty, as by hill,

bond, or covenant to pay a sum of money, this duty accruing

by writing, ought to he discharged by matter of as high a na-

ture ; but when no certain duty arises by deed, but the action

is for a tort or default, &c. for which damages are to he reco-

vered, there an accord with satisfaction is a good plea. 6 Rep.

43. In accord one promise may he pleaded in discharge of

another, before breach ; but after breach, it cannot be dis-

charged without a release in writing. 2 Mod. 44. Accord

with satisfaction upon a covenant broken, is a good plea in

satisfaction and discharge of tin damages. Lutw, 3o (
J. And

accord made before the covenant broken, had been adjudged

a good bar to an action of covenant, as it may he in satisfaction

of damage to come. 1 Dune. Ah. :> \S ; but see contm, 1

Taunt. 428 : 7 Price, 604: 3 East, 251 : Bac. Ab. Accord. (B.)

(7th ed.)

[f a contract without deed is to deliver goods, &c. there

money may be paid by accord in satisfaction ; but if one is

bound in an obligation to deliver goods, or to do any collate-

ral thing, the obligor cannot by accord give money in satisfac-

tion thereof; though when one is hound to pay money, he may
give goods or any other valuable thing in satisfaction. 9 Rep.

78 : 1 InsL 212, Where damages are uncertain, a lesser thing

may he done in satisfaction, and in such a case an accord and

satisfaction is a good plea ; hut in action of debt on a bond,

there a lesser sum cannot be paid in satisfaction of a greater*

4 Mod. S8. Accord with satisfaction is a good plea in per-

sonal actions, where damages only are to be recovered ; and in

all actions which suppose a wrong vi el armis, wThere a capias

and exigent lie at the common law, in trespass and ejectment,

detinue* &c. accord is a good plea: so in an appeal of maihem.
But in real actions it is not a good plea. 4 Rep. 1. 9* 70:

9 Rep. 77* Of late it hath been held, that upon mutual pro-

mises an action lies, and consequently, there being equal re-

medy on both sides, an accord may be pleaded without execu-

tion, as well as an arbitrament. Raym. 450; 2 Jones, 158.

Acceptance of the thing agreed on in these accords is the

onlv material thing to make them binding. Hob. 178 :

5 Mod. 86.

In pleading accord is the safest by way of satisfaction* and
not of accord alone, For if it be pleaded by way of accord, a

precise execution thereof in every part must be pleaded : but,

by way of satisfaction, the defendant need only allege, that he
paid the plaintiff such a sum, &c. in full satisfaction of the

accord, which the plaintiff received. 9 Rep. 80. The defendant

must plead that the plaintiff accepted the thing agreed upon in

full satisfaction, §c. And if it be on a bond, it must be in

satisfaction of the money mentioned in the condition, and not

of Ihe bond ; which cannot he discharged but by writing under
hand and seal Cro. Jac. 2">4. (>">(): Bac. Ab. Accord and
Satisfaction. (7th ed.) And the accord and satisfaction must be
shown in pleading to he of the whole matter in the declaration,

and therefore where in assumpsit on several promises the de-

fendant pleaded accord and satisfaction of the cause of action,

the plea was bad, as it did not go to the whole declaration,

2 Chit. Rep. 303 ; and see 5 Bam. § A. 886. See further

Com. Dig. tit. Accord. See tit* Acceptance, Award, Bond,
Estate, Lease, Rent, Payment.
The reasoning in cases whether accord and satisfaction is to

he allowed a good bar to an action, is often extremely subtle.

The general principle is, that it is a good bar where the party

seeks pecuniary damages only, or conjointly with the restitu-

tion of a chattel real or personal, for some personal wrong, or

the breach of some contract whether by parol or specialty; but
that it is not a good bar where the object is the recovery of a

freehold, or where the admission of it would operate to dis-

charge a subsisting contract under seal.

To make an accord sufficient in cases where such a plea is

available, the following rules are important to be observed:
1. It must be in full satisfaction of the injury complained of,

and must leave no part uncovered
; thus, in trespass for taking

cattle, an accord that the plaintiff should have his cattle again

would he insufficient, for mere restitution leaves uncovered

the damage sustained by the removal and intermediate loss of
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possession. 2. It must be complete and executed : a promise
to give, and an agreement to accent, something at a future day
will not avail ; nor will it be butter, if the day be past, and
the defendant at the day tendered the performance of the agree-
ment, which the plaintiff refused to accept. 3. It must be to

give or do something which has legal value : and 4. That value
must not, upon the face of it, and of necessity, he less than
that of the thing in lieu of which it is given or done. Thus
if the defendant has promised to deliver 100 bushels of wheat
of a certain quality, at a certain time and place, and has failed

so to do, it would be no answer to an action to state the
plaintiff's acceptance of 50 bushels of the same quality, and at

the same time and place in satisfaction thereof. But where the

inferiority is not necessary, nor upon the face of the thing, no
actual inferiority to be made out by evidence, is a legal objec-

tion ; as in the case put, a change of quality, time, or place,

might make the 50 equal to the 100, and consequently a legal

satisfaction for the non-delivery of them. Coleridge s note in

3 Buck. Comm. c. 1.

ACCOUNT or ACCOM PT
; computus.^ Is a writ or action

Which lies against a bailiff or receiver to a lord or others, who,
by reason of their offices and business, are to render accompt^

but refuse to do it. F. X. B. 116".

This action is now seldom used ; but the most liberal, exten-
sive, and beneficial action Ls for money had and received, by
defendant to plaintiff's use, which will lie in almost every case

where one hath money of another's in his hands, which he

ought to pay him. This form of action is equivalent to a bill

in equity. An action on the case on insimul c'mnpulasset is also

usual for the balance of a settled account. See Godfrey v.

Saunders, 3 Wils. and $ Comm. [62. The action of account
is now very seldom resorted to, since it is held that the balance
of an account, however numerous the items may be, recovered
in assumpsit. 5 Taunt. 43 1 : 1 Marsh, 115: see vide, 2 Camp.
238.—The action of account, however, lies in the following
cases.

If a person receives money due to me upon an obligation,

&e, I may either have an action of accompf against him as my
receiver ; or action of debt, or on the case, as owing me so

much money as he had received. I Lill. 33. If I pay money
in my own wrong to another, I may bring an action against

him for so much money received to my use: but then he may
discharge himself by alleging it was for some debt, or to be
paid over by my order to some other person, which he hath
done, &c. 1 LiII. 30. But if a man have a servant, whom he

orders to receive money, the master shall have accompt against

him, if he were his receiver. Co. Lit. 172. If money be re-

ceived by a man's Avife to his use, action of accompf lies against

the husband, and he may be charged in the declaration as his

own receipt. Co. Lit, 295. Account does not lie against an
infant, but it lies against a man or woman, that is guardian,
hailiff] or receiver, being of age and dis-covert : and though an
apprentice is not chargeable in this action, for what he usually

receives in his master's trade, yet upon collateral receipts he

shall be charged as well as another. Co. Lit. 172: Roll. Ah.

117: 3 Leon. 92.

As to other actions of accompi, they will not lie of a thing

certain : if a man delivers 10/. to merc handize with, he shall not

have account of the 10/. but of the profits, which are uncertain ;

and this is one reason why this action will not lie for the

arrears of rent. 1 Danv. Ah* 215. Action of account may be

brought against a factor that sells goods and merchandizes

upon credit, without a particular commission so to do, though
the goods are bona perilura. 2 Mod. 100. If there are two
demands in a declaration, to which the defendant pleads an

accompi stated, the plaintiff can never after resort to the original

contract, which is Thereby merged and discharged in the ac-

compi; if A. sells his horse to B. for 10/. and there being divers

other dealings between them, they come to an accompi upon

the whole, and B. is found in arrear St A. must bring his insi-

mul computasset for it ; but if there be only one debt betwixt

the parties, entering into an accompi for that would not deter-

mine the first contract. 1 Mod. Rep. 206: 2 Mod. 41. It

has been held, that mutual demands on an accompi are not

extinguished by settling it, and promise to pay the balance;

wherefore assumpsit lies for the original debt. Fiizgib. 44.

A man having received of another 100/. to be employed in

merchandise abroad, covenants at his return to accompi to

him ; this doth not alter the case ; but, notwithstanding the

covenant, action of accompt may be brought. 2 BulsL 2:56'.

And if I deliver to another person goods or money beyond

sea, to be delivered again to me in England at a certain place,

and he delivers it not, I may be relieved by this action, F.N*

B. 18.

Accompt may be brought against the following persons :

If a man makes one his bamff oi a manor, &c. he shall have

a writ of accompt against him as bailiff; where a person makes

one receiver, to receive his rents or debts, &c. he shall have

accompt against him as receiver ; and if a man makes one his

bailiff and also his receiver, then he shall have accompf against

him in both ways. Also a person may have a writ of accompt

against a man as bailiff or receiver, where he was not his bai-

liff or receiver ; as if a man receive money for my use, I shall

have an accompt against him as receiver ; or if a person deli-

ver money unto another to deliver over unto me, I shall like-*

wise have accompt against him as my receiver : so if a man
enter into my lauds to my use, and receive the profits thereof,

1 shall have accompt against him as bailiff. 9 36 H.6:
10 R. 2. Fitz. Accompt. &
A judgment in accompt, as receiver, is no bar to action of

accompt as bailiff ; but 'tis said a bailiff cannot be charged as

receiver, nor a receiver as bailiff; because then he might be
twice charged. 2 Let1

. 127: 1 Danv. Abr. 220, 221. The
heir may have writ of accompt, before or after his full age,

against a guardian in socage, and if he sue the guardian for

profits of his lands taken before he is fourteen years old, he
must charge him as guardian ; but if it be for taking the pro-
fits after that age, then he must sue him as bailiff. LiL 124

:

N. B. 118, Where an heir sues a stranger that doth in-

termeddle with his land, he shall charge him in accompt as
guardian. F. N. B. 18.

A man devises lands to be sold by his executors, and the
money thence arising to be distributed amongst his daughters ,*

action of accompt lies in this case, for the daughters against
the executors. Jenk. Cent. 215: 2 Roll. Ah. 285. An action
of accompi lies against a bailiff, not only for what profits he
hath made and raised, but also for what he might have made
and raised by his care and industry, his reasonable charges and
expences deducted. Co. Lit. 172. In this instance the action
of accompt may be preferable to that for money had and re-
ceived.—One merchant may have an accompt against another,
where they occupy their trade together ; and if one charges
me as bailiff of his goods ad mercandhandum, I must answer
for the increase, and be punished for my negligence ; but if
he charges me as receiver ad computandum, I must be answer-
able only for the bare money or thing delivered. F. N. B.
117 : Co. Lit. 272: 2 Leon. Ca. 245.

If a bailiff or receiver make a deputy, action of accompt will
not lie against the deputy, but against him. 1 Leon. 32.

Statutes,— In the writ of accompt the process by the com-
mon law was summons, attachment, and distress infinite. The
statute of Marlbridge (52 H. 3. c. 23.) gave attachment bv
the body, if the bailiff had no lands by which he might be
distrained. 2 Inst. By the gfcat*

'

Westm, 2. (13. E. 1.
sL I.) c* 11. if the accountant be found in arrearages, the
auditors that are assigned to him have power to award him to
prison—In the process of outlawry, &c. the scat. 13 E. 3. c. 23.
gives an action of accompi to the executors of a merchant ; the
stat. 25 E. 3. c. 5. to executors of executors ; the stat, 3 1

E. 3. c. 11. to administrators; and by the stat. 3 and 4 Ann.
Cm 1 6. actions of account may be brought against the executors
and administrators of every guardian, bailiff, and receiver, and
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by one joint-tenant, tenant in common, his executors and admi-

nistrators, against the other as bailiff, for receiving more than

his share, and against their executors and administrators; and

the auditors appointed by the court may examine the party

on oath.

It may be proper to say something concerning the pica and
judgment in account ; and though the order may seem some-

what irregular, it will be necessary first to explain the nature

of the judgment, which being rightly understood, the dis-

tinctions as to the method of pleading will be more easily

conceived.

The usual judgment is quod computet, on which the defend-

ant is taken by capias ad cOmpuiandum ; hut there are two
judgments in this writ, for if the defendant cannot avoid the

suit by plea, judgment is first given, That he doaccompt ; and
having done this before the auditors, there is another judg-
ment entered, that the plaintiff shall recover of the defendant
so much us is found in arrcar. 1 1 Rep. 10. In a late case two
principal officers of the court were, on motion, appointed auditors

after a judgment quod computel. 2 Chitt. R. 10: and see 3 Dow.

$ Ry. 596. The first judgment is but an award of the

court, like a writ to inquire of damages ; and these two judg-
ments depend one upon another; for if judgment be to ac-

compt, and the party die before he hath accounted, the executor

cannot proceed in the action, but it must be begun again; and
no writ of error will lie upon the first till after the second

judgment. 11 Rep. 40.

With respect to the plea, the following distinctions are to be
noticed :

What may be pleaded in bar to the action, shall not be al-

lowed to be pleaded before the auditors. Cro. Car. 82. l6l :

Bac. Ab. Accompt. (F f ) (7th cd.) Some picas are in bar of the

accompt, and others in discharge before auditors ; and some
pleas will be allowed before auditors, that will not be in bar to

the accompt. Dyer, 21 : 11 Rep, 8. In accompt the plaintiff

declared of the receipt of money by the hands of a stranger;

the defendant pleaded a gift of the money afterwards by the

plaintiff; this was a good plea as well in bar of the action as

before auditors. Winch. <).

The pleas in this action are, quod mtnquam futt receptor;

quod plene compulavit, §c. It is no plea by an accomplant
that he was robbed ; unless he alleges it was without his de-

fault and negligence, and then it will he a good plea. Co. Lit.

89' That the defendant never was bailiff] is the general bar;

and it is a good pica in bar, by claiming a property in the

things to be accounted for. 29 E. 3. c. 4-7. A defendant, as

receiver, cannot wage his law where he receives the money
by another's hands: it is otherwise where he received it of the

plaintiff himself. 1 Cro. 919,
It may be proper to add, that the process in accompt is sum-

mons, pone, and distress ; and, upon a nihil returned, the plain-

tiff may proceed to outlawry. The statute of limitations, 21

/. 1. c. Hi. doth not bar a man who is a merchant from bring-

ing action of accompt for merchandize at any time; but all

other actions of accompt are within the statute.

In Chancery, upon an accompt of fifteen or twenty years*

standing, the defendant may be allowed to prove, on his own
oath, what he cannot otherwise make proof of ; but here the

particulars must be named, as to whom the money was paid,

for what, and when, &e. 1 C. Rep. 146. And a defendant
shall be discharged upon his oath of sums under 40<y» ;

though
it is held a plaintiff shall not so charge another, or be allowed
anything in equity on his oath. 2 C Co*. 219: 1 Vern, 283.
See Oath. Vide Cornynss Digest, tit. Accompt?.—Kidd's Com.
Dig. Introduction to that title.

ACCOUNTANT-GENERAL, an officer in the court of
Chancery, and Exchequer, appointed by act of parliament to

receive all money lodged in court. He is to convey the money
to the Bank, and take the same out by order ; and he is only to

keep the account with the Bank ; for the Bank is answerable

for all money received by them, and not the Accountant- Gene-
ral, Sec, Stat. 12 Geo* 1, c. 32 : 1 Geo. 4, c. 35.

Counterfeiting the hand of the Accountant-General was for-

merly a capital felony by stat. 12 Geo. 1- c. 32. § i): 1 Geo. 4.

c. 35. and 27 : but now, by stat. 1 Will. 4. c. 66. § I. the
capital punishment appears to he modified, and the offender

subjected to transportation for life, or a lesser period. See tit.

For trcrt/.

Property in the bands of the Accountant-General shall on
his removal, death, &c. vest in his successor. Stat. 54 Geo. 3.

c. 11: 1 Geo. 4. c. 35. § 8.

ACCOUNTS PUBLICK. By stat. 25 Geo. 3, a. 52. the

patents formerly granted to Lord Sondes and Lord Mount-
stuart, as auditors of the imprest, were vacated, and the an-
nual sum of 7000/. each made payable to them during their

respective lives. §1.3.
Under this act his Majesty was empowered to appoint five

commissioners by letters patent. These were stiled the Com-
missioners for auditing the public accounts ; and held their offi-

ces quamdiu se bene gesserint.

The commissioners under this act were invested with all the

powers, and subject to the same duties and controul, as the

auditors of the imprest formerly were ; except as altered by
the act.

Stat. 34 Geo. 3. c. 5{). extended the provisions of 25 Geo, 3.

c. 52. for better examining and auditing the public accounts
of the board of Ordnance, the commissioners of the Navy, the
commissioners for victualling the Navy, and the commissioners
of the Sick and Hurt.

39 Geo, 3. c. 83. transferred to the commissioners for audit-

ing the public accounts the duties then performed in the offices

of the auditors of the land revenue. § 1— 10.

See also 39 and 40 Geo. 3. c. 54 : 47 Geo. 3. st. 2. c. $9 : 54
Geo. 3. c. S3, for more effectually charging public accountants
with payment of interest, for allowing them interest in certain

cases, and for compelling payment of balances due from them.
By stat. 41 Geo. 3. c, 22. extended by 48 Geo. 3. c. Ql. his

Majesty was empowered to appoint five commissioners for the
more eflectual examination of accounts of public expenditure
for the forces in the West Indies, and to report to the commis-
sioners for auditing puhlie accounts in England.
By 42 Geo. 3. c. 70. § 4. the Treasury shall annually cause

accounts of the revenues, expenditure, debt, &e. of Great Bri-
tain, to be made up to January 5, and laid before parliament
on or before 25th March yearly—And the like provisions arc
made for laying the like accounts before parliament by the
Treasury of Ireland, by 44 Geo. 3. c, 58. By 50 Geo. 3 t

c. 117* and 53 Geo. 3. c, 86. accounts of the increase and dimi-
nution of public salaries, pensions, and allowances, shall be
annually laid before parliament.

By 46 Geo. 3 c. 141. "for more effectual provision for the
more speedy and regular examination and audit of the public
accounts of this kingdom;" after reciting 25 Geo, 3. c. 52 : 45
Geo. 3. c. 55 : and 45 Geo. 3. c 91. it enacts that the offices of
comptroller of army accounts, and of auditor of puhlie accounts,
be henceforth distinct. His Majesty is empowered to appoint
commissioners for auditing public accounts, not exceeding ten
in the whole, and to grant salaries to the commissioners, viz.

to the chairman 150oT. per annum, and 1200/. to each of the
other commissioners*— The lords of the treasury are empowered
to allow salaries to officers, clerks, &c. out of the consolidated
fund, and to subdivide commissioners into boards, and apportion
their business.—But no vacancy is to be filled up without au-
thority of parliament, until the number of commissioners shall
be reduced to five ; and the majority of commissioners of any
board competent to act, &c. § i

—

%—Such commissioners are
ineligible to a seat in parliament by § 22. of the said act

See further provisions for enforcing these acts, 47 Geo. 3.

st. 2. c. 9 : 49 Geo, 3, c. 95 :—for extending them to accounts of
the Paymaster- General, 48 Geo.3.c. 49. 128:— to the Barrack
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Master General, 47 Geo. 2.st. I.e. 13: 48 Geo. 3. c. 79* 90 •

—
for the examination of the civil and military accounts of Ire-

land, 52 Geo* 3. c. 51, 52;—and for securing the due appli-

cation of money in the hands of public accountants there, 54
j

Geo. 3. c. S3.

ACCRETION of land by Alluvion. Sec tit. Occupancy.
ACCROCHE, from the Fr, accrocker, to hook or grapple

unto.] It signifies to encroach, and is mentioned in the stat.

25 Ed. 3. c. 8. to that purpose. The French use it for delay

;

as accrochcr un proces, to stay the proceedings in a suit.

ACCUMULATIVE JUDGMENT. As the law stood

previous to the passing of a recent statute, Accumulative Judg-

ment could only be given in cases of misdemeanour, but not in

conviction for felony, because the party attainted was considered

to be dead in law : the stat. 6 G. 4. c. 25. § 4. enacts that the

allowance of the benefit of clergy to any person convicted of

felony shall not render the party dispunishable for any act of

felony committed before the time of such allowance ; and now
by the stat. 7 and 8 G. 4. c, 28. § 10. if a person under sentence

for another crime is convicted of felony, the court is empowered

to pass a second sentence to commence after the expiration of

the first; and by §11. offenders committing felony after a pre-

vious conviction for felony, may be transported for life, or for

not less than seven years, or imprisoned not exceeding four

years, and, if a male, be once, twice, or thrice publicly or pri-

vately whipped in addition to such imprisonment.

ACCUSATION, accusation The charging any person

with a crime. By Magna Charla no man shall be imprisoned

or condemned on any accusation, without trial by his peers, or

the law. None shall be vexed upon any accusation, but ac-

cording to the law of the land : and no man may be molested

bv petition to the king, &c. unless it be by indictment, or pre-

sentment of lawful men, or by process at common law, Stat.

25 Ed. 3. st. 5. c. 4: 28 Ed. 3. c. 3. None shall be com-

pelled to answer an accusation to the king, without present-

ment, or some matter of record. Stat. 42 Ed. 3. c. 3. See

stat. 58 Ed. 3. c. 9- By stat. 5 and (> Ed. 6. p. 11. § 12 ; and

1 P. $ M. c. 10, Hi in treason there must he two lawful

accusers. As to self-accusation, see tit* Evidence. Sec tit.

j\la ticions Prosecu tion

.

ACEMANNES-CEASTER, Accmanni Civitasr\ Bath,

q* v.

ACEPHALI, the levellers in the reign of King Hen. 1 ;

who acknowledge no head or superior. Leges II . 1 : Du Gauge.

AC ET1AM BILLJE i—And also to a bill to be exhibited

for 20/. debt, &c] Words in, or a clause of, a writ, where

the action requires bail. The stat. 13 Car. 2. st, 2. c. 2. which

enjoins the cause of action to be particularly expressed in the

writ or process which holds a person to bail, hath caused the

adding of this clause in writs to the usual complaints of tres-,

pass, which latter gives cognizance to the court, while that of

debt authorises the arrest. See Tidd, l66\ (9th ed.) This

ought not to he made out against a peer of the realm, or upon

a penal statute, or against an executor or administrator, or for

any debt under 1 Ql. in the superior courts ; which sum is now
raised to 20/. by 7 and 8 G. 4. c. 71 * Nor in any action of

account, action of covenant, &c, unless the damages are [0/. or

more ; nor in action of trespass, or for battery, wounding, or

imprisonment, except there be an order of court for it, or a

warrant under the hand of one of the judges of the court out

of which the writ issues. 1 Lilt. Ah. IS: see North's Life of

Lord Keeper Guildford, fol. 90 100: Impey's Instructor Cle-

ricalis, K. B. and C. P. : and this Dictionary, tit. Arrest, BaUM

Process, Capias, Common Pleas-: Tidd's Prac. !(>(>. (<tfh ed.)

And now by the rules of Hilary Term, 1832, in all the courts,

a variance between the ac etiam and the declaration, or the

want of an ac etiam, where the defendant is arrested, shall not.

be ground for discharging the defendant or the bail ; but the

bail-bond, or recognizance of bail, shall be taken with a

penalty or sum of 40/. only.

ACHAT, Fr. Aohet.'] A contract or bargain. Purveyors

by stat. 34 Ed. 3. c. 2. were called Achaiors, which word is also

used bv Chaucer. _ .

ACHELANDA, AUCHELANDIA, AUKLAND1A.
Auk) and, in the bishoprick of Durham.

ACHERSET. An ancient measure of corn, conjectured to

be the same with our quarter or eight bushels.

ACHO LIT E, Achatitua\] A n inferior church servant, who,

next under the subdeacon, followed or waited on the priests

and deacons, and performed the meaner offices of lighting the

candles, carrying the bread and wine, and paying other servile

attendance-

ACKNOWLEDGMENT-MONEY, is a sum paid in

some parts of England by the copyhold tenants on the death

of their landlords, as an'acknowledgment of their new lords;

in like manner as money is usually paid on the attornment of

tenants.

ACQUIETANDIS PLEGIIS. A writ of justices lying

for the surety against a creditor who refuses to acquit him after

the debt is satisfied, 1let£. of Writs, 158.

ACQ U \ETANITA BE SHIEIS ET HUNDREDIS. To
be free from suits and services in shires and hundreds,

ACQUIETARE, qmOum raldere.] To acquit. Dr. Wilk.

Gloss. It also sometimes signifies to pay. Mon. Angl. lorn. U
jot. 199.

, ,

ACQUITTAL, from the French word Aquiitcr, and the

Latin compound AcquietdreS] To free or discharge. It sig-

nifies in one sense to be free from entries and molestations of

a superior lord for services issuing out of lands ;
{see Terms

de Ley;) and in another signification (the most general) it

is taken for a deliverance and setting free of a person from the

suspicion of guilt ; as he that on trial is discharged (if a felony,

is said to be acquietatus de jchnid ; and if he be drawn in

question again for the same crime, he may plead aulcr foils

acquit ; as his life shall not be twice put in danger for the same

ofience. 2 Inst. 385.

Acquittal in fact, is when a person is found not guilty of the

offence by a jury, on verdict. &c. 13 ut in murder, if a man
was acquitted, appeal might formerly he brought against him-

3 Inst. 273. But appeals are now abolished by 59 G. 3.

c. 46\

If one be acquitted on an indictment of murder, supposed to

be done at such a time ; and after indicted again in the same

county, for the murder committed at another time: here, not-

withstanding that variance, the parly may plead aulcr /bits

acquit, by averring it to be the same felony ; so where a person

is indicted a second time, for robbery upon the same person, but

at another vill, &c. 2 Hawk. P. C. Where a man is dis-

charged on special matter found by the grand jury, yet he may
be indicted de novo seven years afterwards, and cannot plead

this acquittal ; as he may upon the special matter found by the

petty )urv
?
and judgment given thereon. Ibid. 24-6. See also

Leach*s Hawkins, c. 2(>. § 6*4.

If a person is lawfully acquitted on a malicious prosecution,

he may bring his action, &c. for damages, after he hath ob-

tained a copy of the indictment ; but it is usual for the judges

of gaol delivery to deny a copy of an acquittal to him who
intends to bring an action therei n, when there was a probable

cause for a criminal prosecution. Carfh. Rep. 421 : see

Leach's Hawkins, c. 23. § 142. &c. And it is not settled

whether a party tried for felony, and acquitted, has, or not, a

right to have a copy of the record of acquittal. See 10 Barn.

§ Ores 70. By stat. 3 Hen. 7- c. 1. if either principal or

accessary be acquitted on an indictment for murder, the court

may remit him to prison, or bail him, at their discretion, till

the year and day (for appeal) be passed.

ACQUITTANCE, Acquietaniia^ Signifieth a discharge

in writing, of a sum of money, or debt due ; as, where a man
is hound to p*y rent, reserved upon a lease, Sec. and the party

to whom due^ on receipt thereof, gives a writing under his
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hand, witnessing that he is paid ; this will be such a discharge

in law, that he cannot demand and recover the sum or duty
again, if the acquittance be produced. Terms de Leg, 15:
Duer

}
6. 2.i. 51. An acquittance is a discharge and bar in the

law to action s, Sic. And if one acknowledges himself to be

satisfied by deed, it may be a good plea in bar, without any
thing received; see per Heath, J. f 2 Taunt- 143; but an
acquittance, without seal, is only evidence of satisfaction, and
not pleadable.

It is observed, that a general receipt or acquittance in full of

all demands, will discharge all debts, except such as are on
specialty, vU. bonds, bills, and other instruments sealed and
delivered ; on which account those can be destroyed only by
some other specialty of equal force, such as a general release,

&e. ; there being this difference between that and the genera/
acquittance* See Cra Jac. i)50.

But in some oases a court of equity will order accounts to

be opened, even alter an acquittance in full of all o
1emamis.

And now, in the superior courts of law, the producing an
acquittance will not bar the action, if the plaintiff' can by any
means show a mistake, and that he has not been paid, or paid

so much as the acquittance is for. See 5 Barn. $ A. iiOJ

:

1 Dow. cy Ry. 211 : 3 Barn.ty ( res. 421. arc.

In some cases payment may be refused, unless an acquit-

tance is given. Thus the obligor is not bound to pay money
upon a single bond, except an acquittance be givLm him by the

obligee ; nor is he obliged to pay the money before he hath the

acquittance. But in case of an obligation with a condition, it

is otherwise ; for there one may aver payment. And by stat.

3 and 4 Ann.c. If) if an action of debt is brought upon a single

bill, and the defendant hath paid the money, such payment
may be pleaded in bar of the action.

A servant may give an acquittance for the use of his master,

where such servant usually receives his master's rents, &e. and
a master shall be bound by it. Co. Lit. 112- See Bac. Ah.

Master and Servant (K.) (Ed. by Gwillim and Dodd.) The
manner of tender and payment of money shall be generally

|

directed by him who pays it, and not by him who receives it;

and the acquittance (night to be given accordingly.

ACRE, from the German Acker , Aeer.~\ A quantity of

land, containing in length 40 perches, and in breadth 4 perches;

or in proportion to it, be the length or breadth more or less.

By the customs of various countries, the perch differs in

quantity, and consequently the acre of land. It is commonly
about If) feet and a half, but in Staffordshire it is 24 feet.

According to the stat. 24 H. 8. c 1 4. concerning the sowing
of flax, it is declared that I()0 perches make an acre, which is

40 multiplied by 4 ; and the ordinance of measuring land,

33 Ed. 1. st. (i. agrees with this account. The word acre for-

merly meant an open ground or field ; as castle-acre, west-acre,

&e. and not a determined quantity of land. The general cal-

culation is that there are 4840 square yards in an acre. See
Turner v. Probyn, 1 Anst. fn.

ACRE, or ACRE FIGHT; an old sort of duel fought by
single combatants, English and Scotch, between the frontiers

of their kingdoms, with sword and lance ; this duelling was
also called cam]) fight, and the combatants, champions, from
the open field that was the place of trial.

ACT BEFORE ANSWER, is when the lords ordain

probation to be led, before they determine the relevancy, and
then take both at once under their determination. Scotch

Did.
ACT OF CURATORY, is the act extracted by the clerk

upon any one's acceptation of being curator. Scotch Diet*

ACT'OF GRACE. In Scotland the act so termed is lo'9o\

c. 32. for providing maintenance for debtors imprisoned by
their creditors. It is usually applied in England to insolvent

acts and general pardons. See Debtors

ACT OF PARLIAMENT. See Statute.

ACT ILIA. Military utensils, Du Gauge.
ACTION, Actio.~\ Is the form of a suit given by law for

|
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recovery of that which is one's due ; or it is a legal demand of

a man's right. Co. Lit. 285. The learned Bracton thus

defines it, Actio nihil ahud est quam jus proseqnendt in Judicio

quod alieu i debet ur. Actions are either criminal or civil; cri-

minal to have judgment of death, as appeals of death, robbery,

&c., or only to have judgment for damage to the party, fine to

the king and imprisonment, as appeals of maihem, &c. Co.

Lit. 284: 2 bust. 40. But appeals are now abolished by

5y G. 3. c. 46\ and all criminal proceedings are now at suit of

the king, and are called prosecutions. Civil actions are such as

tend only to the recovery of that which, by reason of any con-

tract, tort, or wrong of another, is due to us ; as action of

debt upon the ease, <S:c 2 Inst. 6t*

Under criminal actions may, perhaps, be classed actions

penal, which lie for some penalty on the party sued.

Actions upon statute, brought upon the breach of any statute,

whereby an action is given to the person injured or grieved

that lay not before ; as, where one commits perjury to the pre-

judice of another, the party that is injured may have a writ

upon the statute. Such action is now, however, obsolete.

Hut there are many other such actions, as the action for an
escape out of execution, on 1 R. 2. c. 12 ; the action against a

tenant for double value for not quitting according to notice, on

4 G. 2. c. 28. § 1 ; and if a statute prohibit a thing, and do
not prescribe any mode of remedy, it may be remedied by an
action on the statute. See 1 Chitt. PL 127: 4 Barn, df Ores*

902 : 1 Mac Clel. $ F. 45?.

Actions popular, given on the breach of some penal statute,

which even/ man hath a right to sue for himself and the king,

by information, action, Sec. And because this action is not

given to one especially, but generally to any that will prose-

cute, it is called action popular ; and from the words used in

the process (qui tarn pro domino rege sequitur quam pro se

ipso, who sues as well for the king as for himself) it is called

a qui lam action. See tit. Information.

Civil actions are divided into real, personal, and mixed.

Action real is that action whereby a man claims title to lands,

tenements, or hereditaments, in fee or for life: and these

actions are possessory, or auncestrel ; possessory, of a man's own
possession and seisin ; or auncestrel, of the possession or seisin

of his ancestor.

Action personal is such as one man brings against another,

on any contract for money or goods, or on account of any
offence or trespass; and it claims a debt, goods, chattels, &c.
or damages for the same.

Action mixed is an action that lieth as well for the thing

demanded, as against the person that hath it ; in which the

thing is recovered, and likewise damages for the wrong sus«

tained ; it seeks both the thing whereof a man is deprived, and
a penalty for the unjust detention. Rut detinue is not an
action mixed notwithstanding the thing demanded, and damages
for withholding it be recovered ; for it is an action merely
personal, brought only for goods and chattels.

In a real action, setting forth the title in the writ, several

lands held by several titles may not be demanded in the same
writ ; in personal actions several wrongs may be compre-
hended in one writ. 8 Hep, 87. A bar is perpetual in per-
sonal actions, and the plaintiff is without remedy, unless it be
by writ of error or attaint : but in real actions, if the de-

fendant be barred, he may commence an action of a higher
nature, and try the same again. 5 Rep. 33. Action of ?vaste

sued against tenant for life, is in the realty and personalty
;

in the realty, the place wasted being to be recovered, and
in the personaltv, as treble damages are to be recovered.

Co. Lit. 284.

Many personal actions die with the person. Real actions

survive. If lessee for years commit waste, and dies, action of
waste may not be had against his executor or administrator,

for waste done by the deceased. And where a keeper of a

prison permits one in execution to escape, and afterwards

dieth, no action will lie against his executors. Ttes must be
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understood of that kind of keeper to whom the prison

actually belongs, as the marshal, the warden of the Fleet, &c,
not of a gaoler who acts as servant to a sheriff, &c ; for in such

o&se, the death of the gaoler is not any bar to an action

against the sheriff, to whom, in fact, the prison actually

belongs. Co, Lit. 53. Action of debt lies not against executors

upon a contract for the eating and drinking of the testur u\

}) Hep. 87- But an action on the case on promises will lie

against an executor or administrator on the promises of their

testator or intestate.

In all actions merely personal arising ex delicto, for wrongs
actually done or committed by the defendant, as trespass, bat-

tery, and slander, the action dies with the person ; 4 Inst.

$1$ ; and it never shall be revived either by or against the

executors or other representatives. For neither the executors

of the plaintiff have received, nor those of the defendant com-
mitted, in their own personal capacity, any manner of wrong
or injury. But in actions arising c.v coattad it

,
by breach of

promise and the like, where the right descends to the repre-

sentatives of the plaintiff, and those of the defendant have

assets to answer the demand, though the suits shall abate by
the death of the parties, yet they may be revived against, or

by, the executors. 3 Comm. 302.

The true ground of this rule appears to be, that executors

or administrators represent not so much the persons as the

personal estate of their testators ; and this leads to a qualifica-

tion, with which the rule should be stated : that the action

which dies with the person must he for a wrong which can,

neither by implication of law, nor averment on the record,

appear to operate to the injury of the personal estate. Ac-
cordingly, where an action was brought by an administrator

for a breach of promise of marriage with the intestate, a

female, the judgment was arrested, because loss of marriage in

itself by no means implied an injury to the personal estate of

a female, which the administrator represented (on the contrary,

marriage was generally an extinction of it) ; and if any injury

to that estate had in fact arisen by the defendant's conduct,

none was stated on the record. Chamberlain v. Williamson,

2 M. # & 408 : and see Kingdon v. Noitle, 1 Maule % S. 355

:

King v. Jones, 1 Marsh, R. 107-

Again, actions arc either local or transitory. Actions real

and mixed, ejectment, waste, trespasses quare clausum fregit,

S$c. are to be laid in the same county where the land lieth :

personal and transitory actions, as debt, detinue, covenant,

(except where founded on privity of estate only, in which case

they are local), assault and battery, &c. may be brought in any

county. Co. Lit. 282. Except against justices and officers of

corporations and parishes (under stat. 21 Jac. 1. c. 12.), or

against officers acting under particular acts of parliament;

which frequently direct actions against them to he laid in the

respective counties where the facts happen. Actions transitory

may be laid in any county, although the stat. 6 R. 2, enacted,

that writs of debt, account, ike. should be commenced in the

county where the contracts were made ; for that statute was
never put in use ; and yet generally actions have been laid in

the county where the cause of them was arising, except as

above. If the cause of action arise in two counties, an action

may be brought in either county ; hut if a nuisance be erected

in one county, to the damage of a man in another, the assise

must be brought in confinio comitatuunu Mich. 8 Attn B. R.

By stat. 21 Jac. L c. 4. all suits on penal statutes shall belaid in

the county where the offence was committed. See tit. I'cnuv.

An action for rent, for use and occupation, is not a local

action. 5 IV. P. T. 25.

Actions likewise are said to be perpetual and temporary.

Perpetual, those which cannot he determined by time ; and all

actions may be t ailed perpetual that are not limited to time for

their prosecution : temporary actions are those that are expressly

limited; and since the statute of limitations (21 Jac. 1, c. 16.),

all actions seem to he temporary ; or not so perpetual, but that

they may in tin*e N prescribed against; a real action may be

prescribed against withinJye years, on a fine levied, or recovery

suffered. See tit. Limitation of Actions.

Actions are also joint or several; joint, where several per-

sons are equally concerned, and the one cannot bring the

action, or cannot be sued, without the other; several, in case

of trespass, &c. done, where persons are to be severally

charged, and every trespass committed by many is several.

2 Leon* 77.

As to joining several matters in one action, the following is

to be observed :

—

In personal actions several wrongs may be joined in one

writ ; but actions founded upon a tort, and on a contract,

cannot be joined, for they require diilerent pleas and different

process. 1 Kcb. 847 : 1 Vent. 366. So where there is a tort

by the common law, and a tort by statute, they may not be

joined ; though where several torts are by the common law,

they may be joined, if personal. 3 Salk 202 : see also post,

tit. Joinder and Misjoinder.

Trover and assumpsit may not be joined ; but in an action

against a common carrier, the plaintiff may declare in case

upon custom of the realm, and also upon trover and conver-

sion ; for not guilty answers to both. 1 Dan v. Ab. 4. Debt
upon an amerciament, and upon a mutualus, may be joined in

one declaration. Wits. p. I. 248. So case for a misfeasance

and negligence may be joined with a count in trover, in the

same declaration. Ib. p. 2. 319- Two counts maybe joined

in the same declaration, where there is the same judgment in

both. fb. 2. 321. And any action may be joined, where
the plea of not guilty goes to all. 8 Rep. 47. But, it seems,

ejectment and battery cannot be joined ; for after verdict,

where several damages were found, the plaintiff was allowed

to release those for the battery, and had judgment for the

ejectment. 1 Danv. 3. If this is law, it shows that causes of
action cannot in every instance be joined, where the same plea

will go to the whole. The doctrine in Danvers seems to be

law ; for supposing ejectment; assault and battery, <fj'c. joined in

one action, and a general verdict on not guilty for the plaintiff,

a new execution on such a judgment must be framed* Indeed
the joining two such actions seems rather absurd. Various
fallacious rules have been stated, on the result of the autho-
rities, as to what actions may and may not be joined; but the
result seems to be, that when the same plea may be pleaded,
and the same judgment given on all the counts of the declara-

tion, or where the counts are of the same nature^ and the same
judgment is to be given on them, although the pleas be diilerent,

as in case of debt on bond, and debt on simple contract, which
may be joined, they may be joined ; and perhaps the nature
of the cause of action is the best test to decide whether the
counts may be joined. See 2 W. Saund. 117. e. f. s Bac. Ab.
Actions in General (C.) (Kd. GwiJlim and Dodd) : Tidd, 10,
11. (9th ed.) Although persons may join in the personalty,
they shall always sever in actions concerning the realty ; and
waste being a mixed action, savouring of the realty, that being
worthy, draws over the personalty with it 2 Mod 62. A
person cannot, as administrator, &c. join an action for the
right of another, with any action in his own right ; because
the costs will he entire, and it cannot be distinguished horn
much he is to have as administrator, and how much for himself.
1 Salk, 10. See a variety of cases, well selected and di-
gested on this subject. Com. Dig. tit. Action : see Joinder in
Action.

It remains now to consider,

L By whom, and against whom, Actions may be brought,
II. What particular Actions are adapted to particular Cases.

It may be previously observed, that an action does not lie

before a cause of action accrued ; and if it be not pleaded in
abatement, yet if it appears on the record, it may be moved
in arrest of judgment; 2 Lev. 197: Carth. II 4: vide Sho.
1 17 ; or assigned for error, Cro. KHz. 325, See farther, Kud's
Com. Dig. tit. Abatement (G. 6.), and Action. (E

)
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In some cases, certain things are required by act of parlia-

ment to be done by the plaintiff" previous to the commence-
ment of an action, or he cannot recover; as in actions against

justices of the peace, &c. 24 G. 2. c* 44, and many other acts.

I. In all actions there must be a person nble to sue. Murray
v. East India Company, 5 Barn. § A. 204. The party sued
must be one suable for the thing laid ; and the plaintiff is to

bring his right and proper actum which the law gives him for

relief, 1 Skep. Abr. 20. There are three sorts of damages or

wrongs, either of which is a sufficient foundation for an action.

I* Where a man suffers damage in his fame and credit.

2. Where one has damage to his person, as by battery, impri-
sonment, &c- which respects his liberty, 3. Where a person
suffers any damage in his property* Cart It. liep. i Hi.

A man attainted of treason or felony, convict of recusancy,

an outlaw, excommunicated person, convict of praemunire, an
alien enemy, &c. cannot bring an avium, till pardon, reversal^

absolution, &c. But executors or administrators, being out-
lawed, may sue in the right of the testator or intestate, though
not in their own right. A feme covert must sue with her
husband ; and infants are to sue by guardian, &c. Co. Lit.

128. Actions may be brought against all persons, whether
attainted of treason or felony, a convict recusant, outlawed, or

excommunicate, see Bac. Ab. Actions in General (B.); and
a feme covert, must he sued with her husband. A scireJactus,

or any writ to which the defendant may plead, or by which
the plaintiff may recover, is an action, (j Rep, 3 : Salt. 5.

See tit. Abatement) Baron and Feme, <§c.

II, There are various kinds of actions, suited to different

cases, as actions of Covenant, Dkbt, Detinue* Trespass,
1 kovkk, &c , which see under their respective titles.

But where the law has made no provision, or, rather, where
no general action could well be framed beforehand, the ways
of injuring, and methods of deceiving being so various, every
person is allowed to bring a special action on his own case.

1 New. Abr. 44: Co. Lit. 56. a: 6 Mod 53, 54.

This action is, in practice, become the most universal of

any; as most of the other actions may, under particular cir-

cumstances, be resolved into this, which it will be necessary,

therefore, to consider somewhat largely.

Action upon the case is a general action given for redress

of wrongs and injuries, done without force, and not particu-

larly provided against by law, in order to have satisfaction for

damage ; and (by stat. 19 if. 7- c. 9) in actions upon the case,

the like process is to be hail as in actions of trespass or debt.

It is called action em the case, because the whole cause or case,

as much as in the declaration (except time and place), is set

down in the writ ; and there is no other action given in the

case, save only where the plaintiff hath his choice to bring this

or another action. Formerly, all civil actions were sued in the
Court of Common Pleas, and there the foundation of the suit

is a writ, called an original, whereupon the capias is grounded,
and which original contains the nature of the plaintiff's com-
plaint at large ; and it is the same where suits are commenced
in B. It. by original out of Chancery.

In all cases where a man has a temporal loss, or damage, by
the wrong of another (not amounting to a trespass, for, if it do,

his remedy is by action of trespass), he may have an action

upon the case to be repaired in damages. But the particular

damage must be specially alleged.

This action, as hath been intimated, lies in a great variety

of instances, which are particularly enumerated in Comyns's
Digest, and in Bacon's Abridgment, Action on the Case, (Ed. by
Gwillim and Dodd.) Of these the chief are,

I. Action ox the cask for Words; which is brought
for words spoken, which affect a person's life, reputation,

office, or trade, or tend to his loss of preferment in marriage
or service, or to his disinheritance, or which occasion him

any particular damage. This action, therefore, will lie for

charging another with any capital or other crime. To say of
another he is a traitor, action lies. 1 Bulstr. 145. But if one
call another a seditious, traitorous knave, no action lieth ; be-
cause the words imply an intention only, and not an unlawful
act. 4 Rep. ip. Nor to say of a man he deserves to he
hanged ; nor to call another a rogue generally, or say he will

prove him to be a rogue ; tbough it will lie to say a man is a

rogue on record. 4 Rep, 15: Dane. Q2. Words which
charge a person with being a murderer, highwayman, or thief,

in express terms, are held actionable, 1 Roll. Abr. 47. Though
for saying such a one would have taken his purse on the high-
way, or have robbed him, an action lies not ; for nothing is

shown to be done in order thereto. Cro. KHz. 250. Like-

wise to say a man was in gaol for stealing any tiling is not

actionable, for the words do not affirm the theft. Dan v. 140.

But to say, I think A. B. committed such a felony ; or, 1

dreamt he stole a horse, &c. ; these words are actionable. Dal.

144: 1 Datw. 105. If a felony be done, and common fame
is that such a person did it, although one may charge or arrest

him on suspicion of that felony, yet a man may not affirm that

he did the same, for he may be innocent all the while, and
therefore affirming it hath been held actionable Hob* 138.

203. 38 1 •

It was heretofore held, that no action would lie for words
importing a charge of murder, without an averment that the

person said to be killed was dead; but the latter and better

opinion is, that the party shall be intended to be dead, unless

the contrary appears in the pleadings. 1 Veid* ]\7 : Cro. Jac*

4S[J : Sid.'ti3: Cro. KHz. 560. 823. Though (juwre if the

party is proved alive ? So words accusing of sodomy. 1 Sid.

3J3.
When such words are spoken of another maliciously, for

which, if true, the party spoken of might be punished cri-

minally, action lies ; as, to say of a person, he hath perjured

himself; or that he would prove him perjured; or that he was
forsworn in the court of Chancery, Common Pleas, &c. are

actionable; but not to call a person a forsworn man, unless it

be said as to an oath in a court of record. 3 lust. lG3 : Dane.
87. SO: 6 Term Rep (){)] : S East, 427 : Bac. Ab. Slander.

(R. S.) To say a man hath forged an obligation, &c. and he
will prove it; this is actionable. Dane. 130.

Some writers make a difference where the subsequent words
are introduced by the word and ; as, you are a thief, and
have stolen, &cv which are additional, and sball not correct

;

and the word for; as you are a thief,Jbr you have, Sec. Hob.
386 : Style, 1 1 5 : Godb. SQ. But later opinions make no differ-

ence; and the words M thief/* "stealing," take their com-
plexion from the subject-matter, and will be held to intend

feloniously stealing, if a felony could be committed of the

subject-matter. Little doubts can now arise on these matters,

which formerly occupied the courts. If it clearly appear that

the words could not imply felonious stealing, the action will

fail ; if, for example, the defendant said, * f You stole an acre

of my land/' the statement would be bad upon demurrer, if it

appeared on the trial that the words had been applied in a

sense not felonious, the plaintiff would be nonsuited
; and,

finally, if, after verdict for the plaintiff, it appeared that the

term as used was capable of a felonious sense, the verdict

could be supported. See Statkie on Slander, 1. Q3. (2d ed.)

The words, he is a maintainor of thieves, and keeps none but

thieves in his house, will not support an action, unless it be

averred that he knew them to be thieves. Cro. Lliz. 746.

To say an alehouse-keeper keeps a bawdy-house, action lies.

Cro. Eliz. 582. Though to say of an innkeeper, that he har-

bours rogues, &c. is not actionable ; for his inn is common to

all guests. 2 Roll. Rep. 136. To say of another he bath

(not that he bad) the French pox, action will lie. Cro. Jac.

430* See Noy, 151. To call a man a whore-master, or a

woman whore, no action lies; for these are merely spiritual

j) 2
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offences. DanV. Ahr. SO. But calling a woman whore In

London is actionable, as she is liable to be punished by the

custom of the city. See Coat. Dig, tit* Action upon the Case

for Defamation, (I). 10.) But this custom has never been

proved, so as to maintain an action at West minster. Doug.

380 ! Burr. 2032.

Words likewise are actionable which tend to the disgrace or

detriment of a person in office, or of a man in the exercise of his

profession or trade.

Calling an officer in the government, &c. Jacobite, hath been

held acthjnahie ; not of a private person. 7 Mod, (a. 107*

To say a justice of peace doth not administer justice, is action-

able, Cro. Etiz. 358. And so for other disgrace in his office.

But words relating to a man's office must have a plain and

direct meaning, to charge him with some crime that is punish-

able ; and be spoken of his office, or otherwise they are not

actionable. 6 Mod. 200. Thus the plaintiff, being a justice

of peace, the defendant said, Mr. Stukely coverelh and hidcik

felonies, and is wo/ worthy to be a justice of peace ; actionable,

for though his office is not named, the words necessarily refer

to it. 4, Rep. 16: 1 Lwn^SSS; 1 Vent, 50.

Slander, &c. brought by a doctor of the civil law, who was

also a just ice of peace > and chancellor of the hishoprick of
Norwich, for these words, he is not Jit to be a chancellor or

justice ofpeace; he is a knave, a rascal, and a villain ; he is not

Jit to practise ; he ought to have his gown pulled over his cars ;

actionable. 2 LutnCV288.
The defendant spoke to an officer, (viz.) You have cozened

the state of20>00QZ. and I will prove it ; for you have received

25,000/, of the office, and not compounded for it, and have

foisted in words in the order if your commission ; actionable.

'Style, 436.

In offices of ptqftt, for such words as impute the want either

of understanding, ability, or integrity to execute them, this

action lies. But in offices of honour, words that impute want
only of ability, are not actionable ; as to say of a justice of

peace, he a justice of peace ! he is an ass, and a beetle-headed

justice ; the reason is, because a man cannot help bis want of

ability, as he may his want, of honesty ; otherwise where words

impute dishonesty or corruption. 2 Salic. 6<)j. But as a ma-

gistrate may be removed for gross ignorance as well as for

corrupt ion, he ought to be allowed to bring an action for an

imputation of such ignorance ; and it is not clear now that such

action will not lie. See Starkie on Slander, 1, 121, (2ded) If

special damage can be proved, it is actionable; and indeed

in every case, where special damage can be proved, an action

will lie.

As to words tending to the disgrace or detriment of a man
in his profession or trade ; where the words are disgracing to a

man's profession, they also must appear to be spoken precisely

of it ; for to say a person hath cozened one in the sale of

certain goods, is not actionable ; unless you show that the party

lived by such selling; 1 Roll. Ahr. 62 ; or derived emolument
from it*

To say of a doctor in divinity, Doctor S. is robbing the

church ; and at another time, Doctor S. hath robbed the church;

actionable. Cro. Car. SOX. 417*

In case, &e. hi which the plaintiff declared, that he was in-

stituted and inducted into a parsonage in, ike, and that he exe-

cuted the office of a pastor in that church for the space of

four years, and that the defendant said of him, You are a

drunkard, a whore- master, a common swearer, and a common
liar, and you have preached false doctrine, and deserve to be

degraded ; after a verdict for the plaintiff', it was objected that

the words are not actionable, because they import no civil or

temporal damage to the plaintiff; hut adjudged actionable;

for, if true, he may be degraded, and so lose his freehold,

Allen, 6*5,

These words spoken of a preaching parson, Parrat is an

adulterer, and had two children by B. G/s wife, and I will

cause hint to he deprived for it; not actionable, for it is a spi-

ritual defamation, and punishable in that court. Cro- hliz,

502. But as such words might lead to hU deprivation, it

would seem they would be held actionable.

To say of a counsellor, that he is no lawyer ; that they are

fools who come to him for law, and that he will get nothing

by the law, action lies. 1 Dam. 1 13. And it is the same to

say, he hath disclosed secrets in a cause.

To call a doctor of physic fool, ass, empiric, and mounte-

bank, or say he is no scholar, are actionable. Cro. Car. 2 70.

So to say of a schoolmaster, put not your son to him, for he

will come away as very a dunce as be went. IletL 71. Where

one says of a midwife, that many have perished for her want

of skill, an action will lie. Cro. Car, 211. If one calls a mer-

chant bankrupt, action lies. 1 Leon. 336. And to call a

trading person bankrupt or knave, is actionable. 1 Danv. 90.

Also, if one say of a merchant, that he is a beggarly fellow,

and not able to pay his debts ; or say of a person that he is a

runaway, and dares not show his face, by reason whereof he is

disgraced, and injured in his calling, these are actionable.

Raym. 184. To say of a cornfactor, you arc a rogue and

swindling rascal ; you delivered me 100 bushels of oats worse by

six shillings a bushel than I bargained for, is actionable. Thomas
v. Jackson, 3 Ring. R. 104. The action may be brought by any
person in any lawful employment, but not in one which is not

strictly lawful, as a jobber in the funds. 2 Boss. § Pull. 28 k
Words imputing insolvency to an innkeeper have been held

actionable, though they were spoken when innkeepers were not

within the bankrupt laws. IVhittington v. Gladwin, 5 Barn.

C. 15&
Words tending to the loss of preferment in marriage, Sec.

are actionable. Thus to say that a wrman hath a bastard, or

is with child ; or that a certain person hath had the use of her

body, whereby she loses her marriage, action lies, i, e. by reason

of the special damage. If a man is in treaty with a woman to

marry, and another tells him she is under a pre-contract ; this

doth not imply a scandal, but yet, if false, an action will lie if

she loses her marriage by means of those words. To say of a

man that he lay with a certain woman, &c. by which he loses

his marriage, is actionable ; for in these cases there is a temporal
damage. 1 Danv. 81. But such words could not be action-

able unless they actually produced damage by the loss of the

marriage.

As to words tending to a person's disinheritance, if one says

of another that has land by descent, that he is a bastard
;

action upon the case lies, as it tends to his disinheritance. Co,

Ent. 28. But to say of a son and heir apparent, that he is a
bastard, action lies not until he is disinherited, or is prejudiced

thereby. 1 Danv, S3. To slander the title of another per-

son to his lands is actionable ; but the words must be false,

and be spoken by one that neither hath, nor pretendetli title

to the land himself : and who is not of counsel to him that

pretends right; qui immiscet se rci: aliena\ 4 Rep. ]?. If a
man shall pretend title to the land another hath in possession,

and hath no colour of title to it ; and shall say he hath such a
deed or conveyance of it, where in truth he hath none, or if he
hath any, it is a counterfeit and forged deed, and he knows it

to be so; in this ease the words may l>ear an action; but if

there be any colour for what is said, thev will not be actionable.

Cro. Jac. USS: Yelv, SO, 88: 1 Stark, on Slander, 288
(2d ed.) : Bac, Ab, Slander. (C.) (7th ed.) And the party of
whom the words are spoken must have, or be likely to have,
some special damage by the speaking of them ; as that he is

hindered in the sale of his lands, or in his preferment in mar-
riage, &c., without which it is said action doth not lie, 1 Cro.
99' Cro. Jac. 2] 3. 391: Poph, IS?: 2 Bulst, 90. The
affirming that another hath title to the land, where actionable.

See 4 Rep. 175.

If A. says, that B. said that C. did a certain scandalous
thing, C. shall have action against A, with averment that B.
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never said so, whereby A. is the author of the scandal, sup-

posing B. did not in fact say so. Cro. Jac. 406; see 1 Roll.

Abr* 64
It is to be observed in general, that though scandalous words

are spoken before a man's face, or behind his Lack, by way of

affirmation or report, when drunk or sober ; and although they

are spoken in any other than the English language, if they

are understood by the hearers, they are actionable; also words

may be actionable in one county which are not so in another,

by "the different construction, &c. 4 Rep. 14 : Hob. tfiff. 236.

But if the defendant can make proof of the words, he may,

in an action for damages, plead a special justification. Co.

Ent. L2ii The words to maintain this action must be direct

and certain, that there may be no intendment against them
;

but as some words separate, without others joined with them,

are not actionable, so some words that are actionable may be

qualified by the precedent or subsequent words, and all the

words are to be taken together, 4 Rep 17: 1 Cro. 127*

Moor Co* 174. 331 : vide 4 Rep. 20: Hob, 126: Bac. Ab.

Slander. (R.) Where words spoken are somewhat uncertain,

they may, by apt averments, he made certain and actionable.

2 Bitlst. 227. So by the pleadings of the parties, and verdict

of a jury for the plaintiff. Cro. Jac. 107. The thing charged

by the words must be that which is possible to have been done

;

for if it he of a thing altogether and apparently impossible, no

action lies. 4 Rep. 1 6. No aetion will lie for words spoken

in pursuit of a prosecution in an ordinary course of justice; as

where a lawyer, in pleading his client's cause, utters words ac-

cording to Ms instructions; as saying of one he is a bastard,

when this is to defend the party's own title where he himself

doth claim to be heir of the land that is in question* these words

will not bear an action. Cro. Jac. 90 : 4 Rep. IS. Where the

words are pertinent to the issue in the cause, no action lies

against the advocate, although the words may be considered by

the court too strong, Hodgson v. Scarlett : 1 Barn. $ A. 23%:

and see 4 Barn, Cres. 473.

In this action the nature of the words most be set forth, with

the manner of speaking them, when and where spoken, and

before whom, and the damage thereby to the plaintiff'; that his

credit was, and how impaired, with the aggravating circum-

stances ; but it matters not whether the plaintiff doth in his

declaration set forth all the circumstantial words as they are

spoken; so as to show the very words that are actionable,

which must be set out accurately, and without any variation

in the sense ; for if the sense vary, it is fatal, and it is not

sufficient to set out tbe words according to their substance and

effect. J 1 Mod. 78. 84 : 3 Bam. $ A. 503 : Bac. Ab. Slander.

(S.) The rule as to construing words in mitiori sensu is now
exploded, and they are to be construed according to their

ordinary and popular acceptation. Coivp. 275 : 5 East, 463 :

9 East) Qti. In general malice, in fact, need not be proved,

since, if the words are slanderous, a malicious intention is in-

ferred : hut if the words are spoken in the honest discbarge of

social duties (whether legal or moral}, as in giving the character

of a servant, or in giving a bond fide caution to an employer,

as to supposed malpractices committed by his steward, &c. &c,

the action will not lie unless express malice is proved against

the defendant. See Siarkie, c. 13 (2d ed.) : 4 Barn ( . 274 :

3 Camp. 2S2. 293: 1 Camp. 268 : 2 Price.

There is no branch of the law in which the decided eases

are so contradictory to each other, and the decisions so fre-

quently irreconcileable to their avowed principles, as this action

on the case for words ;
many cases in the old authors are

certainly not law, and tbe fairest observation on the subject

is, that rt what words are actionable or not, will be more satis-

factorily determined by an accurate application of the general

principles on which such actions depend, than by a reference

to adjudged cases, especially those in old authors." See the

case of Onslow v. Home, 3 Jills. 177- where the principles are

well explained.

2. Action on lite case likewise lies upon an assumpsit oh

understanding ; and such action is founded on a contract

either express or implied by law, and the verdict gives tbe

party damages in proportion to the loss he has sustained by the

violation of the contract. 4 Co. Q2 ' Moor, 667* See tit.

Assumpsit

i

3. It has been premised, that a special action on the case lies

in all instances wherein no general action could be framed ; it

will be necessary, therefore, to point out some of those particular

cases to which it is most peculiarly applicable.

It was formerly held, that if my fire, by misfortune, burnt

the goods of another man, for this wrong he should have action

on the ca.se against me; and if my servant put a candle or other

fire in any place in my house, and this burnt my house, and the

house of my neighbour, action of the case lay for bim against

me. 1 Danv. 10. But this action is now destroyed by stat.

6 Ann. c. 31. See tit. Fire, Waste.

Action on the case likewise lies against carriers and others

upon the custom of England. See tit. Carrier.

A common innkeeper is chargeable for goods stolen in his

h0use . See t it. /nns and Inn keep er.

This action lies for deceit in contracts, bargains, and sales.

If a vintner si lls wine, knowing it to be corrupt, as good and

not corrupt, though without warranty, action lies, Dane. 173.

So if a man sells a horse, and warrants him to be sound of his

limbs, if he be not, action on the case lies. A person warrants

a horse, wind and limb, that hath some secret disease known
to tbe seller, but not to the buyer, this action may be brought

;

though if one sell a horse, and warrant him sound, and he hath

at the time visible infirmities, which the buyer may see, action

on the case will not lie. Yetv. 114: Cro. Jac. 675 : 2 Ring.

183: Bac. Ab. Action on the Case. (E.) (7th ed.) There must

be an express warranty, for a sound price does not imply a

warranty. 2 East, 322. Where one sells me any wares or

commodities, and is to deliver that which is good, but delivers

what is naught ; or sells any thing by false or deceitful weights

and measures, with or without warranty, action on the case

lies ; and so where a man doth sell corrupt victuals, as bread,

beer, or other things for food, and knows it to be unwholesome.

Dyer, 75 : 4 Rep. 18 : Cro. Jac. 270 : 2 East. 314 : 4 Barn.
6 CreSi 108 ; 6 Taunt. 108 : Bac. Ab. Action on the Case. (E.)

Yet if the buyer or his servant shall see and taste the victuals,

&.c. and like and accept the same, no action can be maintained.

7 H. 4. Nor will case lie upon a warranty of what is out

of a man's power, or of a future thing ; as that a horse shall

carry a man thirty miles a day, or the like. Finch, 188. If a

man sells certain packs of wool, and warrants that they are

good and merchantable, if they are damaged, action on the ca.se

lies against him. 1 Danv. 187: Bac* Ab. itbi supra. Tbe
bare affirmation by the seller of a particular sort of diamond
without warranting it to be such, will not maintain an action.

And when a man warrants a horse sound, and at the same
time misrepresents the place from whence tbe horse came, if the

warranty is complied with, the sale will not be vitiated by

the misrepresentation. 5 Dow. Sf Rf/. M)\) : Cro. Jac. 4. \§6.

But where a man bath the possession of a personal thing, the

affirming it to be his own is a warranty that it is so ; though

it is otherwise in case of lands, where the buyer at his peril is

to see that he hath title. 1 Salic. 210. If a person sells to

another cattle or goods that are not his own, action on the case

lies ; so if he warrants cloth to be of such a length, that is

deficient of it. See tit. Deceit. If the false representation is

knowingly made, and the plaintiff is injured, it is not necessary

to show that defendant intended to injure him. 7 Sing* 105.

For neglect or malfeazance ; as if a tailor, &c. undertakes to

make a suit of clothes, and spoils them, action lies ; and if a

carpenter promises to repair my house before a certain day, and

doth not do it, by which my house falls ; or if he undertakes

to build a bouse for me, and doth it ill, action on the va.se lies.

1 Danv. 32. If a surgeon neglects his patient, or applies un-

wholesome medicines, whereby the patient is injured, this

action lieth. And if a counsel retained to appear on such a
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returns of Trinity term: and in the same year Michaelmas
term was adjourned until vrastino animarum to Reading; and
the king by proclamation signified his pleasure, that his court

should be there held. Cro. Car. 13. 27. In the 1 7th of

Charles II. the court of B, R. was adjourned to Oxford, be-

cause of the plague ; and from thence to Windsor ; and after-

wards to \\ estminster again. 1 Lev. 176- 178.

On a foreign plea pleaded in assize s Sec. the writ shall be

adjourned into the Common Pleas to be tried ; and, af ter ad-

journment, the tenant may plead a new plea pursuant to the

first; but if he pleads in abatement a plea triable by the assize,

ot which it is adjourned, he cannot plead in bar afterwards,

&G* 1 Dan v. Ah. 289* The justices of assise have power to

adjourn the parties to Westminster, or to any other place; and
by the express words of Magna Charta (cap. 12.) they may
adjourn, &c. into C. B. before the judges there. Ihjer> 132,

If the judges of the court of King's Bench, &c. are divided

in opinion, two against two, upon a demurrer, or special ver-

dict (not on a motion), the cause must be adjourned into the

Exchequer Chamber, to be determined bv all the judges of

England. 4 Mod, 156: 5 Mod. 335.

AD I RATUS, strayed, lost See Bract. I 3* tract, 2. c. 32.

ADJUDICATION. The English use this term to express

the act of giving judgment : but in Scotch law it is used to

express the diligence by which land is attached in security and
payment of debt, or by which a feudal title is made up in a

person holding an obligation to convey without procurator)7 or

precept. There is thus, 1st, The adjudication for debt; 2d,

The adjudication insecurity; and 3d, The adjudication in

implement* Scotch Diet.

ADJUDICATION SPECIAL, is when the lords of ses-

sionj proportionally to the sums due, adjudge to the creditor

some part of the creditor's lands, with a fifth part more, be-

side composition due to the superior, and the expences for ob-

taining infeoftment : but if the debitor do not consent to such
an adjudication, in the terms of the act of Pari, lf>72» all his

lands and other heritable subjects are adjudged in the same
manner as thev were formerly apprized. Scotch Diet.

ADJUDICATION' AFTER THE OLD FORM, is when
the hwredilas jacens (the heir having renounced) is adjudged
to the creditor for payment of his monev. Scotch Diet.

ADJUDICATION UPON OBLIGEMFNT, is when a

man having obliged himself to infeoft another in lands dis-

poned by him, the lords adjudge upon his refusal to perform.

Scotch Diet,

AD JURA REGIS* A writ brought by the king's clerk

presented to a living, against those that endeavour to eject him.,

to the prejudice of the king's title. Iteg. of Writs, 61.

ADIATION. A term used in the laws of Holland for the

application of property by an executor. Knapp. Rep. Privy
Council, p. 107-

AD LA PIDEM. Stoneham, in Hampshire.
AD LARGUM, at large: it is used in the following and

other expressions: title at large, assize at large, verdict at large;

to vouch at large, eVc.

ADLEGIARE, or aleier in Fr7\ To purge himself of a

crime by oath. See the laws of king Alfred, in Brompt.
Chron. cap. 4. 13.

ADMEASUREMENT, Writ of admensuratio.^ Is a writ

brought for remedy against such persons as usurp more than

their share. It lies in two cases; one is termed admeasurement

of dower (admensuratio dot is), where a man's widow after his

decease hoideth from the heir more land, &c. as dower, than
of right belongs to her : and the other is admeasurement of
pasture (admensuratio pasture?), which lies between those that

have common of pasture- where any one or more of them sur-

charge the common. Reg Orig. 156. 173. In the first case

the heir shall have this writ against the widow, whereby she

shall be admeasured, and the heir restored to the overplus :

and in the last case it may be brought against all the other

commoners, and him that surcharged; for all the commoners

shall he admeasured. Term de Lei/, 23. See tit. Common
and Dower.
ADMINICLE, admin ten furn ] Aid, help, or support. See

stat. 1 K. \. c. 1.

In the Scotch law adminicle is a term used in the action of

proving the tenor of a lost deed ; and applicable to any deed or

even scroll tending to establish the existence or terms of the

deed in question. Scotch Diet.

ADMINISTRATION OF JUSTICE, in criminal cases,

is improved and provided for in England by stats. 7 4. c (>-l.

and 7 and 8 0 4. c. i>H ; and in Ire/and by [) G. 4. c .54 —The
effects of those acts may be thus shortly stated, referring to

the various apposite titles for minuter particulars.

The cases in which parties may or may not he admitted to

bail, when taken before justices of peace, are defined:— The
justices are to take the examinations in writing, and certify

the bailment, and hind over witnesses to appear at the trial.

—

Like duties and powers are given to coroners on inquests for

murder.—The plea of not guilty shall put the prisoner on trial

without more j and the court may order that plea to be entered

if the offender refuse to plead.—The king shall only challenge

for cause.—Peremptory challenges of the offender restrained.

—

Attainder of a former crime not pleadable in bar.— Jury shall

not inquire of the flight of a prisoner, nor of his lands.—The
benefit of clergy abolished In all eases of felony-— No felonies

shall be capital but such as were excluded from clergy, or as

shall be made punishable with death,—The court may order

hard labour, or solitary confinement, as part of imprisonment.
—Trial of accessories regulated (see tit* Accessories)—Offen-

ces committed in the boundaries of counties may be tried in

either ; or in any county through which any coach or vessel

may pass in any journey during which anyofieuce may be com-
mitted.—Property of partners may be laid in any one of them.— Property in public buildings need not be laid in any one.

—

Indictments shall not be delayed by dilatory pleas of misnomer,
&c., but shall be amended.—After verdict judgment shall not
be staid for immaterial omission in indictments, &c.— Effect of

free or conditional pardons.— Recognizances to prosecute shall

not be estreated without judge's order.

By stat. 1 W, 4. c, 70. for the more effectual administration
of justice in England and Wales, regulations are made for the
appointment of additional judges of King's Bench, Common
Pleas, and Exchequer, and for the performance of their duties,

as also for the future commencement and continuance of the
terms (as to which see also ] W. 4. si. 2. c. &) and sittings

for return of writ of error—permitting attornies of King's
Bench and Common Pleas to practise in the Court of Exche-
quer—for extending the jurisdiction of the courts at West-
minster to the courts Palatine of Chester and to Wales, putting
an end to the peculiar jurisdiction in those parts of England

—

appointing the assises to be held in Chester and Wales as in
England— extending to those parts rules as to rendering defend-
ants in discharge of their hail—regulating the passing of fines

of lands there, and the accounts of sheriffs—regulating the
time of holding Quarter Sessions—the proceedings in ejectment
in cases of right of entry, accruing after Hilary and Trinity
Terms. This act is very extensive and miscellaneous, and not
remarkably well arranged or accurately worded.
ADMINISTRATOR, Lat^ He'tbat hath the goods of a

man dying intestate committed to his charge by the Ordinary,
for which he is accountable when thereunto required. For
matters relating to this title, and to Administration in general,
see tit. Executor.

ADMINISTRATRIX, Latr] She that hath goods and
chattels of an intestate committed to her charge, as an admi-
nistrator.

A T)M I RA L . Admiralius, adm irn 11us , ad ni i ra Ii s; cap itan ens
or cuslos mam* from the French ameral, or from the Saxon,
aen mereal, over all the sea; and in ancient time the office of
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the admiralty was called custodia maritime Anglic?. Co. Lit.

2()0. Many other fanciful derivations are recapitulated in

Spehuau's Glossary, and *ee Com. Dig. tit. Admiralty. The
term appears to have been first used temp. E. 1. and the first

Admiral of England, by name, was Richard Fitz Alan, Earl of

Arundel, 10 Ric. 2. A high ofiicer or magistrate, having

the government of the king's navy ; and (in his court of Ad-
miralty) the determining of all causes belonging to the sea, and

offences committed thereon- The office is now usually executed

by commissioners, who, by stat. 2 II - M. st. 2. c. 2. are

declared to have the same authorities, jurisdictions, and powers

as the Lord High Admiral, who is usually understood by this

term in law, not adverting to the naval distinctions. And by

stat. 7 and 8 C. 4. c. 65. (the heir-presumptive to the crown being

then Lord High Admiral) like powers were given to him as

by any statutes are given to the commissioners.

Under this head therefore shall be included all that relates

as well to such Admiral as to the Court of Admiralty.
The warden of the Cinque Ports has the jurisdiction of

Admiral within those ports exempt from the admiralty of

England. 4 Inst. 223: 2 hist 556 : 2 Jon. 67: 1 JenL 85.

It appears that anciently the Admirals of England had juris-

diction of all causes of merchants and mariners, happening not

only upon the main sea, but in all foreign parts within the

king's dominions, and without them, and were to judge them
in a summary way, according to the laws of Oleron and other

sea laws. 4 Inst. 75. In the time of king Ed. 1. and king

John, all causes of merchants and mariners, and things arising

upon the main sea, were tried before the lord Admiral ; but the

first title of Admiral of England, expressly conferred upon a

subject, was given by patent of king Rich. 2. to the ear] of

Arundel and Surry- In the reign of Ed. 3. the court of

admiralty was established, and Ric. 2. limited its jurisdiction.

By the stat. 13 R. I. st. 1. c. 5. it is enacted, that upon
complaint of encroachments made by the admirals and their de-

puties, the admirals and their deputies shall meddle with nothing

done within the realm, but only with things done upon the sea.

For the construction of this statute, see 2 Bulstr. 323: 3 Bulstr.

205: 13 Co. 52.

By stat. 15 R. 2. c. 3. it is declared, that all con tracts\ pleas,

and quarrels, and other things done within the bodies of counties

by land or water, and of wreck, the admiral shall have no conu-

sance, but they shall he tried, Sec. by the law of the land ; but of
the death of a man, and of mayhem done in great ships, being in

the main stream of great rivers beneath the points nearest the

sea, and in no other place of the same river, the admiral shall

have conusance ; and also to arrest ships in the great fiotes,
t
for

the great voyages of the king and the realm, saving to the Icing

h is
t
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jurisdiction in such Jlof.es dun t/g

such voyages, only saving fo lords, ike. their liberties.

It has been held in the construction of these statutes of

R. 2. that if a loaded musket be fired at the distance of 200
yards from the sea, and a man is by such shot killed in a boat

which had struck on a sand- bank distant about 100 yards from
the shore, the offender is properly tried at an Admiralty Ses-

sions, for the offence is committed where the death happens,

and not at the place from whence the cause of death proceeds.

Leach, 432.

By the stat. 2 E 4. c. 11. reciting 13 R. 2. c. 5. it is

enacted, that he that finds himself aggrieved against the form of
the statute, shall hare his actum by writ grounded upon the

case against him that so pursues in the admiralty, and recover

double damages against him, and he shall incur the pain of 10/.

if he be attainted.

By stat. 27 if; S. c. 4. all offences of piracy, robbery, and
murder done on the sea, or within the admiral's jurisdiction,

shall be tried in such places of the realm as shall be limited in

the king's commission* directed to the lord admiral, and his

lieutenant and deputies, and other persons, to determine such

offences after the common course of law, as if the same offences

had been done on land.

VOL. I.

By the stat, 28 8. c. 15. u all treasons, felon ies, robberies,

and murders, &c. upon the sea, or within the admiralty juris-

diction, shall also be tried in such shires and places in the

realm as shall be limited by the king's commission, as if done
on land, and the consequences of the offences are the same."

See 3 Inst. Ill, 112. But in cases which would be man-
slaughter at land the jury is always directed to acquit. Foster.

288. See Homicide, under stat. 28 H. 8. c. 15.

ADM I RA LTY. There are in fact two Courts of Admiralty,

that which is properly called the Instance Court, which the sta-

tutes of R. 2. were made to restrain ; and the Prize Court.

Both courts have indeed the same judge, but in the former he

sits by virtue of a commission under the great seal, which enu-

merates the objects of his jurisdiction, but specifies nothing

relative to prize : in the latter court he sits by virtue of a

commission which issues in every war, under the great seal, to

the Lord High Admiral (or commissioners for executing that

office), requiring the Court of Admiralty, and the lieutenant and

judge of the same court, " to proceed upon all and all manner
of captures, seizures, prizes, and reprisals of ships and goods,

which arc or shall be taken, and to hear and determine accord-

ing to the course of the Admiralty and the law of nations;"

and upon this a warrant issues to the judge. The manner of

proceeding, and the system of litigation and jurisprudence, are

different in the two courts. The jurisdiction of the Prize

Court is exclusive, for it has been determined solemnly, that

though for taking a ship on the high seas an action will lie at

common law, yet when it is taken as prize, though wrongfully

taken and without a war, for the taking no action can be

maintained. Nor is the jurisdiction confined to captures at

sea : captures in port or on land, where the surrender has been

to a naval force, or a mixed force of the army and navy, are

equally and exclusively triable by the Prize Courts. See

Douglass Rep. 504. 620.

Although the Prize Court proceeds under a commission

issuing at the commencement of" a war, its jurisdiction is not

peremptorily determined by peace. Where a vessel having

been captured by an enemy's privateer in time of war, was
recaptured after the period prescribed by a treaty of peace for

the cessation of hostilities, and the commander of the privateer

churned the vessel to be restored to him by suit in the Prize

Court, the jurisdiction of the court was affirmed, and a prohi-

bition refused. Maddock's Rep. 15: Dodso?t's Rep. 2.78:
Case of the Harmony: see Bac. Ah. Court of Admiralty.

Addenda E. vol. 2. 855, (7th ed.)

It was held, Yelv, 134. that accessories to robbery, &c. could

not be tried ; but this is remedied by 11 and 12 IV. 3. c. 1. ; by
which their aiders and comforters, and the receivers of their

goods are made accessories, and to be tried as pirates by 28 H. 8.

c. 15; also the said statute 11 and 12 IV. 3. directs how
pirates may be tried beyond sea, according to the civil law, by
commission under the great seal of England. See tit. Piracy.

Commissioners under 28 H. 8, c, 15, have jurisdiction of

offences committed seven or eight miles from the river's mouth,
or open sea, and sixteen miles below any bridge, and where
men of war might ride at anchor; although such spot be
within the body of a county, and where the common law tribu-

nals have also a concurrent jurisdisdiction. G. C. B. 245.
As to the boundary between the county and the high seas, see

Bac. Ab. tit. Piracy. (Ed. by Gwillim and Dodd,)
The stat. 10 A. c. 10. directs how the trial shall be had of

officers and soldiers, that, either upon land out of Great Britain,

or at sea, hold correspondence with a rebel enemy. See tit.

Piracy, Treason.

All ports and havens are infra corpus comitates, and the ad-

miral hath no jurisdiction of any thing done in them ; but

they are within the 28 H. 8. c. 15., and crimes committed in

them may be tried by the commissioners under that act. See

Rex v. Bruce, Russ. § Ry. c. 243: Bac. Ab. Piracy. (7th ed,)

Between high and low watcr-raark, the common law and ad~

miral have jurisdiction by turns; one upon the water, and the

E
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other upon the land. 3 Inst. 113. The admiralty have no
jurisdiction where a vessel is injured in the Thames within the

body of a county. 3 'Term Rep. 315.
Iiy the statutes for disciplining the navy, every commander,

officer, and soldier of ships of war, shall observe the commands
of the admiraft Sec. on pain of death or other punishment* See

tit. Navy*
Under these statutes the lord admiral hath power to grant

commissions to inferior vtcfradmirals, &c. to call courts mar-
tial, for the trial of offences against the articles of war ; and
these courts determine by plurality of voices, &c. See tit.

Navy.

The admiralty is said not to be a court of record, by reason

it proceeds by the civil law, 4 Inst. 135. But the admiralty

has jurisdiction where the common law can give no remedy :

and all maritime causes, or causes arising wholly upon the

sea, it hath cognizance of. Vide as to the jurisdiction of the

admiralty, I Com. Dig. tit. Admiralty: Bac. Ab. tit. Court

of Admiralty. (7th ed.) The admiralty hath jurisdiction in

cases of freight, mariners* wages, breach of charter-parties,

though made within the realm ; if the penalty be not de-

manded ; and likewise in case of building, mending, saving,

and victualling ships, ike. so as the suit be against the ship, and

not against the parties only. 2 Cro. 21 6": see Bac. Ah. Mer-
chant (E-) of Mariners. (7 th ed.) Mariners* wages are contracted

on the credit of the ship, and they may all join in suits in the

admiralty; whereas at common law they must all sever: the

master of a ship contracts on the credit of the owners, and not

of the ship; and therefore he cannot prosecute in the admiralty

for his wages, 1 Salk. 33. It is allowed by the common
lawyers and civilians, that the lord admiral hath cognizance of

seamen's wages, and contracts, and debts for making ships;

also of things done in navigable rivers, concerning damage
done to persons, ships, goods, annoyances of free passage, &c

;

and of contracts, and other things done beyond sea, relating

to navigation and trade by sea. I food's Inst. 218, But if a

contract be made beyond sea, for doing of an act or payment of

money within this kingdom ; or the contract is upon the sea,

and not for a marine cause, it shall be tried by a jury ; for

where part belongs to the common law, and part to the admi-

ral, the common law shall be preferred. And contracts made
beyond sea may be tried in B. R., and a fact be laid to be done

in any place in England, and so tried here. 2 Buhtr. 322.

Where a contract is made in England, and there is a con-

version beyond sea, the party may sue in the admiralty, or at

common law. 4 Leon. .257- An obligation made at sea, it

has been held, cannot be sued in the admiral's court, because

it takes its course, and binds according to the common law.

Hob. 12. The court of admiralty cannot hold pica of a matter

arising from a contract made upon the land, though the con-

tract was concerning things belonging to the ship : but the

admiralty may hold plea for the seamen's wages, &c. because

they become due for labour done on the sea ; and the contract

made upon land is only to ascertain them. 3 Lev. GO.

Though where there is a special agreement in writing, by
which seamen are to receive their wages in any other manner
than usual; or if the agreement at land be under seal, so as to

be more than a parol contract, it is otherwise. 1 Salk. 3 1 ; see

Hob. ~{). In such cases the courts of common law will pro-

hibit the admiralty from proceeding. Bac. Ah. Merchant (E
)

of Mariners. (7 th ed.)

The case referred to from Hobart is that of Palmer v. Pope,

but it does not seem to warrant the position* The libel in the

admiralty court there stated an agreement, made super

altum mare, that Pope should carry certain sugars, which

agreement was afterwards put in writing in the port of Gado,

on the coast of Barbary ; a breach was then assigned. The
court resolved "that a prohibition lay because the original

contract, though it was made at sea, yet was changed when it

was put in writing seated ; which being at land, changed the

jurisdiction : but if it had been a writing only, without seal, a

mere memorandum of the agreement had made no change/

By this is to be understood that the sealed contract destroyed

the original parol contract, which a mere writing would not

have done; and as that new contract was made on land,

though out of the king's dominions, still it was not within the

admiralty jurisdiction. It cannot, therefore, be inferred from

this case Unit the admiralty court cannot hold pica of any

contract under seal. This rule, however, is positively laid

down in other cases. Opt/ v. Addison, 12 Mod. 38 : 1 Salt.

81: Day v. Searle, 2 St'ra. <j6S : and lastly, in Howe v.

Napier,^ * Burr. 1950. But on examination it may appear

that the position is not warranted, " that the admiralty court

has not jurisdiction " where the specialty contract is made on

the sea, and to be performed on the sea, or when it relates to

a subject matter over which the court has jurisdiction ; and

the case of Men sione v. Gibbons, 3 Term Rep. 267- entirely

overruled former cases, and ascertained the principle to be,

that whether the admiralty have or have not jurisdiction

depends on the subject matter. It was there determined that

the admiralty court had jurisdiction respecting an hypotheca-

tion bond, though executed on land, and under seal, because

it had jurisdiction over the subject mutter of the hypothecation

of ships: and it was expressly denied that the circumstance of

the instrument being under seal could deprive them of their

jurisdiction.

If the master pawns the ship on the high sea out of necessity

for tackling or provision, without the consent of the owners,

it shall bind them ; but it is otherwise where the ship is

pawned for the master's debt : the master can have no credit

abroad, but upon the security of the vessel; and the admiralty

gives remedy in these cases. 1 Salk. 35. The master bath

a right to hypothecate the ship for any debt incurred on her

account. Co. Lit. 134. 140, Though the agreement is made,

and the money lent at land. 1 Lord Raym. 152; Denzen
v. Jeffries : see as to hypothecation, Abbott on Shipping, (5th ed,)

p. 127: Bac. Ah. Merchant (G.) of' Hypothecation. (7th ed.)

Sale of goods (taken by piracy) in open market is not binding

by the admiralty law ; the owner may therefore retake them ;

but at common law the sale is binding, of which the admiralty

must take notice. 1 Roll. Ab : 1 Vent. 308.

If a ship is taken by pirates upon the sea, and the master, to

redeem the ship, contracts with the pirates to pay them 50/,,

and pawns his person for it, and the pirates carry him to the

isle of S., and there he pays it with money borrowed, and gives

bond for the money, he may sue in the admiralty foi the 50l.,

because the original cause arose upon the sea, and what fol-

lowed was but accessory and consequential. Hard. 183,

If goods delivered on ship-board are embezzled, all the

mariners ought to contribute to the satisfaction of the party

that lost his goods, by the maritime law, and the cause is to be

tried in the admiralty. 1 Lill 368. By the custom of the

admiralty, goods may be attached in the hands of a third per-

son, in causa maritima et civili, and they shall be delivered to

the plaintiff*, after defaults, on caution to restore them, if the

debt, &c. be disproved in a year and a day ; and if the party
refuse to deliver them, he may be imprisoned quousque, &c.
March Rep. 204.

The court of admiralty may cause a party to enter into bond
in nature of caution or stipulation, like bail at common law

;

and if he render his body, the sureties are discharged ; and
execution shall be of the goods, or of the body, &c, not of the
lands. Godh. 260: 1 Shep. Ab.\2Q: see 1 Salk. 3$: T. Ray,
78 : 2 Lord Ray, 1286: Fitz. It)/.

This fidejussory caution is only an accumulative remedy the
better to enable the court of admiralty to preserve the pro-
perty, but it does not supersede the jurisdiction in rem.
3 Term Rep. 323. 342. 346.
A person in execution, on judgment in the admiral's court,

upon a contract made on the land in New England, was dis-

charged, being out of the admiralty jurisdiction. 3 Cro. 603 ;

1 Cro* 0*85, And where sailors' clothes were bought in St.
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Katherine's parish, near the Tower, London, which were deli-

vered in the ship; on a suit in the admiralty for the money,

prohibition was granted, for this was within the county : so of

a ship lying at Blackwall, &c. Owen, 122 : Hughes's Ab. 113.

But the admiralty may proceed against a ship, and the sails and

tackle, when they are on shore, although alleged to he de-

tained at land ; yet, upon alleging offer of a plea, claiming

property therein, and refusal of the plea, on this suggestion a

prohibition shall be had. 1 Sfto?i>. 179-

If an English ship takes a French ship, the French being in

enmity with us, and such ship is libelled against, and after due

notice on the exchange, &c., declared a lawful prize, the king's

proctor may exhibit a libel in the admiralty court, to coni]>el

the taker (who converted the lading to his own use) to answer
the value of the prize to the king ; although it was objected,

that, by the first sentence, the property was vested in the king,

and that this second libel was in nature of an action of trover,

of which the court of admiralty cannot hold plea. Carth. 399*

—QThis must be understood of a capture without the authority

of letters of marque or reprisal.]]

If the owner of a ship victuals it, and furnishes it to sea,

with letters of reprisal, and the master and mariners, when
they are at sea, commit piracy upon a friend of the king,

without the notice or assent of the owner, yet by this the

owner shall lose his ship by the admiralty law, and our law
ought to take notice thereof, 1 Roll. Ab. 530 : but see

1 Roll. Rep. 285.

By the civil law and custom of merchants, if the ship he

cast away, or perish through the mariners' defaults, they lose

their wages ; so if taken by pirates, or if they run away ; for

if it were not for this policy, they would forsake the ship in a

storm, and yield her up to enemies in any danger. 1 Sid. 17!):

1 Mod. Q3: 1 VenL 14(i. And as a seaman is bound to exert

himself to the utmost for the ship, a promise made to him by
the master, when the ship is in danger, to pay extra wages,, is

void. Peakes Ca. 72 : 2 Camp, 317 - 1 Camp, 527'- and see

Abbott on Skipping, 4 10.

The admiralty court may awTard execution upon land,

though not hold plea of any thing arising on land. 4 Inst.

141, And upon letters missive or request, the admiralty here

may award execution on a judgment given beyond sea, where
an Englishman flies or comes over hither, by imprisonment of

the party, who shall not be delivered by the common law.

1 RolL Ab. 530. When sentence is given in a foreign ad-

miralty, the party may libel for execution of that sentence

here ; because all courts of admiralty in Europe are governed

by the civil law. Std. 418. Sentences of any admiralty in

another kingdom are to be credited, that ours may be cre-

dited there, and shall not be examined at law here; but the

king may be petitioned, who may cause the complaint to be
examined ; and, if he finds just cause, may send to his am-
bassador where the sentence was given, to demand redress, and
upon failure thereof, will grant letters of marque and reprisal.

liaym. 473.
If one is sued in the admiralty, contrary to the statutes

13 R. 2. st. 1*4. 5 ; and 15 R. 2. c. 3. he may have a super-
sedeas, to cause the judge to stay the proceedings, and also

have action against the party suing. 10 Rep. 75. If it ap-

pear that the court of admiralty is proceeding in a question

over which it has no jurisdiction, a court of common law will

grant a prohibition without imposing any terms on the party

applying for it. 3 Term Rep. 315.

A ship being privately arrested by admiralty process only,

and no suit, it was adjudged a prosecution within the meaning
of the statutes ; and double damages, &c. shall be recovered.

1 Salt. SIj 32.

By stat. 8 Eliz. c. 5. if an erroneous judgment is given in

the admiralty
, appeal may be had to delegates appointed by

commission out of chancery, whose sentence shall be final.

See 5 Inst. 339. But from the Prize Court (see post) appeal
|

lies to commissioners consisting of the privy council. Doug.
614. Appeals may be brought from the inferior admiralty

courts to the lord high admiral; but the lord warden of the

Cinque Ports hath jurisdiction of admiralty exempt from the

admiralty of England. A writ of error doth not lie upon a

sentence in the adiniralty, but an appeal. 4 Inst. 135, 33Q.
There are also vice-admiralty courts in the king's foreign

dominions, from which (except in case of prizes) appeals may
be brought before the courts of admiralty in England as wT

ell

as to the king in council. 3 Comm. 69.

The admiral, of right, had anciently a tenth part of all prize-

goods, but which is taken away by stat. 13 Geo. 2. c. 4> ; which
vests the property of all ships taken and condemned as prize in

the admiralty courts, in the admirals, captains, sailors, See.

being the captors, according to the proportions to be settled by
the king's proclamation. This statute also enables the admi-

ralty to grant letters of marque. (See tit. Privateers.) For
the mode of proceeding in condemning prizes, see Doug, fil l:

and 4 Term Rep. 382: 2 H. B. 533 : 6 Pari. Ca. 203. as to

the commissioners of appeal.

Prize acts are usually passed at the commencement of every

war, the provisions in which vary from time to time. The last

act was 55 G. 3. c. 160.

By the stat. 22 G. 2. c. 3. his majesty's commission to all the

privy councillors then and for the time being, and to the lord

chief baron of the court of Exchequer, the justices of the

King's Bench and Common Pleas, and barons of the said court

of Exchequer, then and for the time being, for hearing and
determining appeals from sentences in causes of prizes pro-

nounced in the courts of admiralty, in any of his majesty's

dominions, declared valid, although such chief baron, justices,

and barons are not of the privy council. But no sentence

shall be valid, unless the major pari of the commissioners pre-

sent be of the privy council. See Com. Dig. tit. Admiralty ;

and this Diet. tit. Nary.
By stat. 39 G. 3. c. 37* all offences whatever committed on

the high seas shall be liable to the same punishment as if com-
mitted on shore, and shall be tried and adjudged in the same
maimer as felonies, &c. are directed by the 28 H. 8. c. 15.

See Bac. Ab* tit* Piracy.
Persons tried for murder or manslaughter, and found guilty

of manslaughter only, shall be entitled to the benefit of clergy,

and be subject to the same punishment as if committed on
land : § 2.

39 and 40 G. 3. c. 80, § 35, offences committed upon the high
seas may be prosecuted within the nearest county.

The admiralty have no jurisdiction to try offenders on the
stat. 11 G. 1. c. 29. for procuring the destruction of a ship,

if there is no evidence of such destruction having been pro-

cured by the owners of such ship upon the high seas within
the admiralty jurisdiction, but only on shore within the body
of a county. Easterly and Macfarlana, Easfs Pleas of the

Crown (Addenda), p. xxx. : Abbot on Merchant Ship, 153. u* L
By stat. 1 G.4,c*9G\ persons convicted of any capital offence on

the sea, out of the body of any county, by virtue of £8 H. 8.

c. 15Q. which, if committed on the land, would be clergyable,

shall receive the benefit of clergy, and be punishable as if such
offence had been committed on the land. See post, 7 and 8

G. 4. c. 28. § 12. and § 1 1. of the last mentioned stat., empower-
ing the transportation for life, &c. of offenders having been
previously convicted of felony. By stat. 7 G. 4, c. 38. an
admiralty commissioner or justice of the peace is empowered to

take the information of witnesses relating to offences committed
on the seas within the admiralty jurisdiction, and to commit or

bail the offender.

By stat. 7 G. 4. c. 64. § 27. the court of admiralty is em-
powered to order the payment of the costs and expences of

prosecutors in cases of felony and misdemeanors committed on
the high seas.

By stat. 7 and 8 G. 4. c. 2Q. § 77* it is enacted, " That where

e 2
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any felony or misdemeanor punishable under this act shall be

committed within the jurisdiction of the admiralty of England,
the same shall be dealt with, tried, and determined in the

same maimer lis any other felony or misdemeanour committed
within that jurisdiction.

This section is enacted in the same words in § 43. of stat.

7 and 8 G. 4. c. 30. as to what are offences within that act.

By stat 7 and 8 G. 4. c. 28, § 12. it is enacted, "That all

offences prosecuted in the high court of admiralty of England
shall, upon every first and subsequent conviction, be subject to

the same punishments, whether of death or otherwise, as if

such offences had been commited upon land," (And as to

Ireland, see 9 G. 4. c. 55. § 74; c. 56". § 55: 10 G. 4. c. 34, § 41.)

By 53 G. 3. c. 151. forging, &c. the name of the registrar

of the high court of admiralty or high court of appeals for

prizes, or Ins deputy, or any documents made by them, in order

to receive the money of the suitors of such courts, or knowingly
uttering the same, are guilty of felony.

ADMISSION, admissio.~\ Is properly the ordinary's de-

claration that he approves of the parson presented to serve the

cure of any church. Co. Lit. 344 a. When a patron of a

church has presented to it, the bishop upon examination ad-

mits the clerk by saying admitto te habilem, Co. Lit. 3^4. a,

Action on the case will not lie against the bishop, if he refuse

to admit a clerk to be qualified according to the canons (as for

any crime or impediment, illiterature, Sec.) ; but the remedy is by

writ qiuerc non admissit, or admit tauto clerico, brought in that

county where the refusal was. 7 Rep. 3. As to the causes

of refusal by the ordinary to admit to a benefice, see tit. Parson^

(inare ImpediL
ADMITTANCE, See Copyhold.
AUMITTENDO CLER1CO Upon the right of presen-

tation to a benefice being recovered in quare impedk, or on
assise of darrein presen(went, the execution is by this writ;

directed not to the sheriff, but to the bishop, or his metropo-

litan, requiring them to admit and institute the clerk of the

plaintiff. 3 Comm. 412; Reg. Orig. 31. 33, See tit. Parson
and Quare Impedit.

If a person recovers an advowson, and six months pass ; yet,

if the church be void, the patron may have a writ to the bishop;

and if the church is void when the writ comes to the bishop,

the bishop is bound to admit his clerk. Vide Hut. £4: Hob.
152,4: 2 Inst. 273: 3 Com. Dig. Where a man recovers

against another than the bishop, this writ shall go to the bishop,

and the party may have an alias and a pluries, if the bishop do

not execute the writ, and an attachment against the bishop, if

need be. Xcw Sat. llr. Sk In a quare impedit betwixt two

strangers, if there appears to the court a title for the king, they

shall award a writ unto the bishop f or the king.

ADMITTENDO IN SOCIUiM, A writ for associating

certain persons to justices of assize. Peg. Orig. 206. Knights

and other gentlemen of the county are usually associated with
judges, in holding their assizes on the circuits,

AD MU RUM. Willtown or Walton.

ADNICH1LED, from the Lat. nihil or nichd.~^ Annulled,
cancelled, or made void. Stat. 28 H. 8.

AD PONTEM. Pawnton, in Lincolnshire.

AD QL'Ol) DAMNUM. A writ to inquire whether a

grant intended to be made by the king will be to the damage
of him or others ; F. A7

, B. 22

1

} 2 ; and it ought to he issued

before tire king grants certain liberties ; as a fair, market, &e.

which may be prejudicial to others ; it is directed to the sheriff

Terms de Let/, 25.

Stat 27 Ed. I. st. 2. § 1, ordains that such as ?vould pur-

chase new parks shall ha ve writs out of chancery to inquire con-

cerning the same. In file manner they shall do that will pur-

chase anyfair, market, warren, or other liberty. § 4.

This writ is likewise used to inquire of lands given in mort-

main to any house of religion, &c. And it is a damage to the

country, that a freeholder who hath sufficient lands to pass

upon assizes and jury, should alien his lands in mortmain, by

which alienation his heir should not have sufficient estate af ter

the death of the father to be sworn in assizes and juries.

J? N. B. 221.

The writ of ad quod damnum is also had for the turning and

changing of ancient highways ; which could not be done with-

out the king's licence obtained by this writ, on inquisition

found that such a change will not be detrimental to the public.

Terms de Ley, 26": Faugh. Rep, 314. Although now an

highway may, by the statute law, be diverted by order of

two magistrates. Ways turned without the authority of

this writ are not esteemed highways, so as to oblige the

inhabitants of the hundred to make amends for robberies ; nor

have the subjects an interest therein to justify going there.

3 Cro. 267. If any one change an highway without this

authority, he may stop the way at his pleasure. See tit.

Highway.
The river Thames is an highway, and cannot be diverted

without an ad quod damnum ; and to do such a thing ought to

be by patent of the king. AV>// 3
105.

if there be an ancient trench or ditch coming from the sca t

by which boats and vessels used to pass to the town, if the

same be stopped in any part by outrageousness of the sea, and

a man will sue to the king to make a ?iew trench, and to stop the

ancient trench, &c. they ought first to sue a writ of ad quod

damnum, to inquire what damage it will be to the king or

others. F. N. B. 225. (E.)

And if the king will grant to any city the assize of bread
and beer, and the keeping of weights and measures, an ad quod

damnum shall be first awarded, and when the same is certified,

&c. then to make the grant. F. N. B. 225. (E.)

It appears by the writs in the register, that in ancient times,

upon every grant, confirmation, Sec. or licence made by the

king, a writ ad quod damnum was to be first awarded, to in-

quire of the truth thereof, and what damage the king might
have by the same; but now the practice is contrary, and in

the patents of common grants of licence, a dispensation by non
obstante is inserted. Though it be returned on an ad quod
damnum, that there is no damage to the public, this is not con-

clusive that the act done may not be an indictable nuisance.

See Rex v. Russell, G Bam. C. 566.

AD TERM IXCM QUI PRETERIIT. A writ of entry
that lay for the lessor or his heirs where a lease has been made
of lands or tenements, for the term of life or years ; and after

the term is expired, the lands are withheld from the lessor by
the tenant, or other person possessing the same* F. N. B. 201.
Now by stat. 4 Geo. 2. c 28. tenants wilfully holding over,

after demand and notice in writing for delivering possession,

shall pay double the yearly value. See tit. Ejectment*
ADVENT, adventns.~\ A time containing about a month

preceding the feast of the nativity (the advent or arrival) of

our Saviour, It begins from the Sunday that falls either upon
St. Andrew's day, being the 30th of November, or nexi to it,

and continues to the feast of Christ's nativity, commonly
called Christmas. Our ancestors showed great reverence and
devotion to this time, in regard to the approach of the solemn
festival; for in adventu domini nulla assisa debet capi. But
the stat. West. I. (3 E. 1.) c. 51. ordained that, notwithstand-
ing the usual solemnity and times of rest, it should be lawful
(in respect of justice and charity, which ought at all times to
be regarded) to take assizes of novel disseisin, mort d'ancestor,
&c. in the time of Advent, Sepfuagesima

t and I^ent. This is

also one of the seasons, from the beginning of which to the end
of the octave of the Epiphany, the solemnizing of marriages is

forbidden, without special licence, as we may find from these
old verses.

Conjugium adventus prohibit, Hilariquc relaxat

;

Septuagena vetat, sea Pasehae oetava reducit

;

Rogatio vetitat, coficedit Trina poteslas.
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AD VENTREM IXSPICIEXDUM. See Venire Inspi-

ciendo.

ADVERTISEMENTS. Under stat. 9 & c. & § 5;
and 10 A. c. 2(i. § I Of). 100/. penalty is imposed on all

persons (the hitter particularly mentioning Printers) publish-

ing the keeping of any office for illegal insurances on marriage,

&e. or offices established under the pretence of improving small

sums. The several penalties also under the lottery acts (see

this Dictionary, tit. Lottery) extend to printers and publishers

of newspapers in setting the advertisements of illegal lottery

adventures ; and to distributors of hand- bills, &c. 4* Term
Rep. 414- ; and several printers of papers who had incurred

siu h penalties ignorantly, were indemnified by stat, 32 G. 3.

c. 61.

By stat. 7 and 8 G. 4. c. 29- § 59- any person publicity ad-

vertising a reward for the return of property stolen or lost, and

using any words purporting that no question will be asked,

or that a reward will be given for property stolen or lost With-

out saying or making any inquiry after the person producing

such property, or promising or ottering in such advertisement

to return to any pawnbroker, &c. having bought or advanced

money upon such property, the money paid or advanced, or any
other money or reward, for the return of such property, and

any person printing or publishing such advertisement, shall

forfeit 50/. Advertisements are liable to Stamp Duties.

By stat. 21 G. 3. c. 49. any person advertising or causing

to be advertised any public entertainment or meeting for de-

bating on the Lord's day, to which persons are to be admitted

by money or tickets sold, and any person printing or publish-

ing any such advertisement, shall forfeit 50/. for each offence.

§3. See Unlawful Assemblies, Riot, Sunday, Reward.
AD VITAM AUT CULPAM. An office is expressed to

be so held, which is to determine only by the death or delin-

quency of the possessor; or which, in other words, is held

tjuamdiu sc bene gesserit. See stat. 28 G. 2. c. 7* on Scotch

Jurisdiction.

ADULTERY, adulterhtm, quasi ad allcrius thornm ; Anno
1 H. 7, c. 7. and in divers old authors termed advowlry.~\

The sin of incontinence between two married persons; or if

but one of the persons be married, it is nevertheless adultery :

but in this last case it is called single adultery, to distinguish

it from the other, which is double. This crime was severely

punished by the laws of God, and the ancient laws of the land

(see the laws of King Edmund, c. 4 : laws of Canute, par. 2,

c. 6. 50 : Leg. IL 1, c. 12,): the Julian law, among the old

Romans, made it death ; but in most countries at this time the

punishment is by fine, and sometimes banishment ; in Eng-
land it is punished ecclesiastically by penance, &c. It is a

breach of the peace, and as such anciently indictable, but not

now. Salk. 552. The usual mode of punishing adulterers at

present is by action of crhn. con. (as it is commonly expressed

)

to recover damages ; which are assessed by the jury, in pro-

portion to the heinousness of the crime, and are frequently

very heavy and severe, when this action is maintainable, find-

ing a separation. See 5 T. R. 357 * 6 E. R. 244.

If the husband be privy to the illicit intercourse he cannot

sue the adulterer. 2 T. R. l()6. Gross and open infidelity on

the part of the husband was held by Lord Kenyon a bar

to the action. 4 Ep. Ca. 16. But Lord Alvanley subsequently

held that it only went to reduce the damages, i Ep. Ca. 237*

The defendant may show that the woman made the first

advances in order to reduce the damages ; 1 Set. N. P. 2.
"J or

that she has committed adultery with others* B. N. P* 2$6.

The plaintiff must prove a legal and valid marriage
;
proof of

cohabitation and reputation is insufficient. Burr, 2017 : Doug.

170. See as to the proofs in the action, Roscoe on Enid* 358.

(2d ed.)

As to the dissolving marriages for adultery, by acts of parlia-

ment passed for that purpose ; and the question. how far the

guilty party should be permitted to many again, and par-

ticularly with the partaker of the crime, see a very curious

tract, first published in 1801, and afterwards in 1821 and
18.30, intituled, "Nuptial Sacra* ; or an Inquiry into the

Scriptural Doctrine of Marriage and Divorce, by Doctor Ire-

land, Dean of Westminster."

Before the stat. 22 and 23 Car. 2. which made malicious

maiming felony, it was a question, whether cutting off the

privy members of a man, taken in adultery with another man's
wife, was felony or not? And it is now held that such pro-

vocation may justify the homicide of the adulterer by the

injured husband, in the moment of injury. 1 Hale, 488.

See tit. Baron and Feme, III.; and Marriage.

DE ADURNI PORTU. Etherington, or Ederington.

ADVOCATE. The patron of a cause assisting his client

with advice, and who pleads for him : it is the same in the

civil and ecclesiastical law as a counsellor at the common law.

The ecclesiastical, or church advocate* wTas originally of two

sorts ; either an advocate of the causes and interest of the

church, retained, as a counsellor and pleader of its rights ; or

an advocate, advocalus, an advowee or avowee. Blount : Fleta,

lib. 5. c. 14 : Brilt. c. 2<). Both these offices at first belonged

to the founders of churches and convents, and their heirs, who
wTere bound to protect and defend their churches, as wrell as to

nominate or present to them. But when the patrons grew
negligent in their duty, or were not of ability or interest in

the courts of justice, then the religious began to retain law

advocates, to solicit and prosecute their causes. Vide Spehnau
;

and this Diet. tit. Barrister.

ADVOCATIONE DECIMARUM. A writ that lies for

tithes, demanding the fourth part, or upwards, that belong to

any church. Reg. Orig. 29*

ADVOW, or Avow, advocare.l To justify or maintain an

act formerly done ; see Avowry ; it also signifies to call upon or

produce; anciently, when stolen goods were bought by one,

and sold to another, it was lawful for the right owner to take

them wherever they wTere found, and he in whose possession

they wTere found was bound atlvocare, i. e. to produce the

seller to justify the sale; and so on till they found the thief.

Afterwards the word was taken for any thing which a man ac-

knowledged to be his own, or done by turn, and in this sense

it is mentioned in Fleta, lib. 1 . c. 5. p. 4,

ADVOWSON, Advocation The right of presentation to

a church or benefice : and he who hath this right to present

is stiled patron : because they that originally obtained the

right of presentation to any church, were maintainers of, or

benefactors to, the same church : it being presumed that he

w+ho founded the church will avow and take it into his pro*

tection, and be a patron to defend it in its just rights. When
the Christian religion was first established in England, kings

began to build cathedral churches, and to make bishops : and
afterwards, in imitation of them, several lords of manors
founded particular churches on some part of their own lands,

and endowed them with glebe
;
reserving to themselves and

their heirs a right to present a fit person to the bishop, wrhen
the same should become void. See 2 Comm. 21-—2 : and tit.

Nomination*

Under this head shall be considered,

I. The several kinds of advowson.
1 1 . How advowsons may lapse.

III. How lliey may he ga iued by usu 1 pa t ion

.

IV, Of the right of presentation.

For the law relating to appropriation and impropriations of
benefices, see tit. Appropriation*

I. Advowsons are of two kinds ; appendant, and in gross :

Appendant, is a right of presentation dependant upon a manor,

lands, &c. and passes in a grant of the manor as incident to

the same ; and when manors were first created, and lands set

apart to build a church on some part thereof, the advowson or
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would come to the king if it had been given ; here the lapse

arises not to the king, where no title arose to the inferior ordi-

nary. Dyer, 340. And it has been adjudged, that lapse is not

m interest, like the patronage, but an office of trust reposed by
law in the ordinary j and the end of it is, to provide the church
a rector, in default of the patron ; anil if cannot he granted
aver; for the grant of the next lapse of a church, either before

it falls, nr after, is void. F N. B. 34. Also if lapse incurs,

and then the ordinary dies, the king shall present, and not the
ordinary's executors, because it is rather an ad mil list ration than

an interest. 25 £. 3. 4, A lapse may incur against an
infant or feme covert, if they do not present within six

months* 1 Inst. 246". But there is no lapse against the king,

who may take his own time; and plenarty shall be no bar
against the king's title, because nullum tcmpus oecurrif regi.

2 Inst. 273 : Dyer, 351. By presentation and institution a
lapse is prevented though the clerk is never inducted : and
a donative cannot lapse either to the ordinary or the king.

2 Inst 273 : see 2 Comm. 276 and 4 Comm. 10(>.

III. The usurpation of a church benefice is when one that

hath no right presents to the church ; and his clerk is ad-
mitted and instituted into it, and halh quiet possession six

months after institution before a quare impedit brought. It

must commence upon a presentation, not a collation, because
by collation the church is not full; but the right patron may
bring his writ at any time to remove the usurper. 1 Inst. 227 ;

ft Rep. SO.

No one can usurp upon the king ; hut an usurpation may dis-

possess him of his presentation, so as he shall be obliged to bring
a quare impedit. 3 Salk. 389- One coparcener or joint-tenant
eannot usuq) upon the other; but where there arc two patrons
of churches united, if one presents in the other's turn, it is an
usurpation. Dyer, 259. A presentation which is void in law,
as in case of simony, or to a church that ia full, makes no usur-
pation. 2 Rep. 93.

In this case of usurpation the patron lost, by the common
law, not only his turn of presentment, but also the perpetual
inheritance of the advowson ; so that he could not present again
upon the next avoidance, unless, in the mean time, he recovered
his right by a real action, viz, a writ of right of advowson.
3 Comm 243. See farther tit. Darrein Presentment, Quare
Impedti*

But bishops in ancient times, either by carelessness or col-

lusion, frequently instituting clerks upon the presentation of
usurpers, and thereby defrauding the real patrons of their right

of possession
;

it. was in substance enacted by stat Westm. §J.

(13 £. 1.) c. 5. § 2. " that if a possessory action be brought
within six months after the avoidance, the patron shall (not-
withstanding such usurpation and institution) recover that very
presentation which gives back to him the seisin of the advow-
son. Yet still, if the true patron omitted to bring his action

within six months, the seisin was gained by the usurper, and
the patron, to recover it, was driven to the long and hazardous
process of a writ of right; to remedy which it was farther

enacted by statute 7 A.c. 18. " that no usurpation shall dis-

place the estate or interest of the patron, or turn it to a mere
right ; but that the true patron may present upon the next
avoidance, as if no such usurpation had happened." So that the

title of usurpation is now much narrowed, and the law stands
upon this reasonable foundation: that if a stranger usurps my
presentation, and 1 do not pursue my right within six months,
I shall lose that turn without remedy, for the peace of the

church, and as a punishmont for my own negligence; but that

turn is the only one I shall lose thereby. Usurpation now gains
no right to the usurper, with regard to any future avoidance,

but only to the present vacancy; it cannot indeed be remedied
after six months are past ; but during those six months it is onlv

a species of disturbance. 3 Comm. 244.

IV. Advoivsons were formerly most of them appendant to

manors, and the patrons parochial barons ; the lordship of the

manor, and patronage of the church, were seldom in different

hands till advowsons were given to religious houses ; but of

late times the lordship of the manor and the advowson of the

church have been divided ; and now not only lords of manors,

hut mean persons, have, by purchase, the dignity of patrons of

churches, to the great prejudice thereof, By the common law

the right of patronage is the real right fixed in the patrons or

founders, and their heirs, wherein they have as absolute a pro-

perty as any other man hath in his lands and tenements : for

advowsons arc a temporal inheritance and lay fee ; they may
he granted by deed or will, and are assets in the hands of heirs

or executors. Co. JJt* 119. A recovery may be suffered of an

adwwsan ; a wife may be endowed of it ; a husband tenant by

the curtesy; and it may be forfeited by treason or felony.

1 Rep. 56 : 10 Rep. 55, If an advowson descends to coparce-

ners, and the church after the death of their ancestors becomes

void (by stat. Westm. 2. (13 JE. 1.) st. L c. 5.) the eldest

sister shall first present. And when coparceners, joint-tenants,

&c. are seised of an advowson and partition is made, to present

by turns; by stat, 7 A. c. 18, each shall be seised of their

separate estate.

Presentation is properly the act of a patron offering his clerk

to the bishop ofthe diocese, to he instituted in a church or hene-

Jice of his gift, which is void. 2 Lit. Ah. $5 1

.

An alien horn cannnot present to a benefice in his own right

;

for if he purchases an advowson, and the church becomes void,

the king shall present after office found that the patron is an
alien. 2 Nets. 1290. And by stat. 7 2. c. 12. no alien

shall purchase a benefice in this realm, nor occupy the same,,

without the king's licence, on pain of a praemunire.

Papists arc disabled to present to benefices, and the universi-

ties are to prcse?i£, &c. But a popish recusant may grant away
his patronage to another, who may make presentation, where
there is no fraud. See stat. 3 Jac. I. c. 5. § 18, 19: 1 Wi
# M. c 26: 12 A. c. 1 4 : and 1 Jon. ig. But by stat 1 1 G. 2.

c. 17. § 5 grants of advowsons by papists are void, unless
made for a valuable consideration to a protestant purchaser, and
onlv for the benefit of protestants; and devises of advowsons
by papists are also void. And see the Catholic Relief Act, 10
G. 4. c. 7. which leaves these provisions in force.

A guardian by socage or by nurture cannot present to a
vacant living in right of the infant heir, or in his name,
because he can make no benefit of it, or account for it,

though it is sometimes practised, and made good by time.
Therefore the infant shall present, of whatsoever age. Vide Co.
LiL 1 7. b. If a common patron presents first one clerk, and
then another, the ^bishop may institute which he pleases;
unless he revokes the presentation of one of them before he is

admitted by the bishop. If there is a right of nomination in
one, and a right of presentation in another, to the same bene-
fice ; he that has the right of nomination is the true patron,
and the other is obliged to present the clerk which is nominated.
1 InsL 156.

All persons who have ability to purchase or grant, have
likewise ability to present to vacant benefices; hut a dean and
chapter cannot present the dean ; nor may a clergyman who
is patron present himself, though he may'pray to be admitted
by the ordinary, and the admission shall be good. It seems a
prebendary, having the advowson of a living annexed to his
prebend, may present himself. 7 Barn C. 303.

Coparceners are but as one patron, and ought to agree in
the presentation of one person ; if they cannot agree, the
eldest shall present lirst alone, and the bishop is obliged to
admit his clerk, and afterwards the others in their tinier shall
prefer their clerks

; joint-tenants and tenants in common, must
regularly join in presentation, and if either present alone, the
bishop may refuse his clerk ; as he may also the clerk presented
by the ma jor part of them ; hut if there are two joint-tenants
of the next avoidance, one may present the other, and two joint-
tenants may present a third, but not a stranger.

If a rector is made bishop, the king shall present to the
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rectory unless he grunt to the bishop, before he is consecrated,

a dispensation to hold it with his bishopriek ; but if an incum-
bent of a church is made a bishop, and the king presents or

grants that he should hold the church in commendam, which is

quasi a presentation, a grantee of the next avoidance or prc~

sentalion hath lost it, the king having the next presentation.

See 2 Stra. 84] . that this presentation is not confined to the

life- time of the bishop promoted. If the king present to a

church by lapse, where he ought to present plena jure, and as

patron of the church, such a presentation is not good ; for the

king is deceived in his grant, by mistaking his title, which
may be prejudicial to him ; the presenting by lapse entitling only

that presentation : the lord chancellor presents to the king's

benefices under 20/. &c. % Roll Ab. 354: 8 Inst. 156: Co.

JM1S6: 2 Nets. Ab. 1288. 1^)0: 2 HI 351.

The king may repeal a presentation before his clerk is

inducted ; and this he may do by granting the presentation to

another, which, without any farther signification of his mind*
is a revocation of the first presentation. Dyer, 2[)0. 3(i0.

If two patrons present their clerks to a church, the bishop is

to determine who shall be admitted by a jus paironatus, &c,

Moor, 4<)<).

A clerk may be refused by the bishop, if the patron is ex-

communicate, and remains in contempt 40 days. 2 Ro. Ab. 355.

As to refusal for the insufficiency of the clerk presented, see tit.

Parson
If the bishop refuses to admit the clerk presented, he must

give notice of his refusal, with the cause of it, forthwith ; atid

on such notice the patron must present another clerk, within six

months from the avoidance, if he thinks the objection against his

his first clerk contains sufficient cause of refusal ; but if not, he
may bring his quare impedit against the bishop. 2 Rol. Ab. 364.

See ante, Lapse II.

If a defendant, or any stranger, presents a clerk pending
a quare impedif, and afterwards the plaintiff obtains judgment,
he cannot by virtue of that judgment, remove him, who was
thus presented; but he is to bring a scire facias- against him
to show cause quare execulionem mm ha bet ; and then, if it be

found that he had no title, he shall be amoved. The way to

prevent such a presentation, is to take out a ne admittas to

tlir bishop : and then the writ quare incumbravit lies, by virtue

whereof the incumbent shall be amoved, and put to his quare

impedit, let his title be what it will ; but if a ne admittas he

not taken out, and another incumbent should come in by good

title pendente lite, he shall hold it. Sid. QS z Cro. Jac. 93.

When a bishop hath a presentation in right of his bishopriek,

and dies, neither his executor, nor heir, shall have the void

turn, but the king, in whose hands are the temporalities ; and

he hath a right to present on an avoidance after the seizure, on

death of the bishop.

Tenant in tail of an advowson, and his son and heir joined

iu the grant of the next presentation, tenant in tail died ; this

grant was held void as to the son and heir, because he had
nothing in the advowson at the time he joined with his father

in the grant. Hob. 45.

If a presentation itself bears date while the church is full

of another clerk, it is void ; and where two or more have
a title to present by turn, one of them presents, his clerk is

admitte d, instituted, and inducted, and afterwards deprived, he
shall not present again, but that presentation shall serve his

turn : though where the admission and institution of his clerk

is void, there the turn shall not be served ; as if, alter induction,

he neglects to read the thirty-nine articles, &c. his institution

is vovl by the stat. 13 E/iz.j and the patron mav present again.

F. Ar
. B.33: 5 Rep. 102.

The right of presenting to a church may pass from one
seised of the same by the patron's acknowledging of a statute,

&c^ which being extended, if the church becomes void, during
the conusec's estate, *he conusee may present. Owen, 4f).

Where a common person is patron, he may present by parol*

as well as by writing, to the bishop. Co. Lit* 120. A presen-

VOL. I.

tation doth not carry with it the formality of a deed ; but it is

in the nature of a letter missive, by which the clerk is offered to

the bishop ; and it passeth no interest, as a grant doth, being

no more than a recommendation of a clerk to the ordinary to

be admitted. But where a plaintiff declared upon a grant of

the next presentation, and on oyer of the deed, it appeared to

be only a letter written by the patron to the father of the

plaintiff that he had given his son the next presentation;

adjudged that it would not pass by such letter, without a

forma) deed Owen, 47.

Right of presentation may be forfeited in several cases ; as

by attainder of the patron, or by outlawry, and then the king

shall present: and if the outlawry be reversed where the

advowson is forfeited by the outlawry, and the church becomes

void after, the presentation is vested in the crown ; but if at

the time of the outlawry, the church was void, then the pre-

sentation was forfeited as a chattel, and on reversing the same,

the party shall be restored to it. By appropriation without

licence from the crown, right of presentation may be forfeited ;

though the inheritance in this case is not forfeited, only the

king shall have the presentation in nature of a distress, till the

party hath paid a line for his contempt. l?y alienation in fee

of the advowson by a grantee for life of the next avoidance, a

presentation is forfeited ; and after such alienation the grantor

may present, but then he must enter for the forfeiture of the

grantee, in the life time of the incumbent, to determine his

estate before the presentation vests in him on t lie incumbent's

death. And bv simony it may be likewise forfeited and lost.

Moor, 269 ! Plowd. 299 : 2 Roll Ab. 352 : Stat. 3 i Eliz. c. (h

§ 5. See Simonyi &c.

ADVOWSON OF THE MOIETY OF THE CHURCH,
advocafio medieiatis ecclesia1 .'} Is where there are two several

patrons and two several incumbents in one and the same church,

the one of the one moiety, the other of the other moiety thereof.

Co. Lit. 1?. b. Medietas advocationis, a moiety of the ad-

vowson, is where two must join in the presentation, and there

is but one incumbent : but see Stat* 7 A. c. IS. mentioned in tit.

Advowson.
jEBUDCE, the Isles of Hebrides, or Western Isles of Scot-

land.

yEGLESBURGUS. Ailsburv, in Buckinghamshire.

/EGYPTIANS. See Egyptians.

AERIE, aeria accipitrum.] An airif of goshawks, is the

proper term for hawks, for that which of other hirids we call a

nest* And it is generally said to come from the French word
aire, a hawk's nest Spelman derives it from Sax. eghe, an

egg, softened into eye (used to express a brood of pheasants),

and thence eyrie, or, as above, aerie, a place or repository for

eggs. The liberty of keeping these acnes of hawks was a

privilege granted to great persons : and the preserving the

aeries in the king s forests was one sort of tenure of lands by

service.

iESTIMATIO CAPITIS, pretium hominis.~] King Athei-

stane ordained that lines should be paid for oflences committed

against several persons according to their degrees and quality

,

by estimation of their heads. Cress, Ch. Hist. 834 ; Leg.

Hen. 1-

.ETATK PKOTCANDA. A writ that lay to inquire whether
the king's tenant holding in chief by chivalry, was of full age

to receive bis lands into his own hands. It was directed to the

escheator of the country ; but is now disused, since words and

liveries are taken away by the statute. Reg. Orig. 2.Q4.

AFFEEREUS, ajferatores, from the Fr. affier, to affirm, or

affeurer, to set the price or assize.] Are those who, in courts-

leet, upon path, settle and moderate the fines and amercements
;

and they are also appointed for moderating amercements iu

courts-baron. See tit. Leet.

AFFIANCE, from the Lat. qffidare, i. e./idem dare.'] The
plighting of troth between a man and a woman, upon agree-

ment of marriage. Lit. sect. 3Q.

AFFIDARE. To plight ones faith, or give or swear fealty,

F
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But admitting that bare words do not, in the judgment of

law, carry in them so much terror as to amount to an affrayj

yet it seems certain that, in some cases there may be an affray

where there is no actual violence ; as where a man arms him-

self with dangerous and unusual weapons, in such a manner
as will naturally cause a terror to the people ; which is said to

have been always an otlenee at the common law, and is strictly

prohibited by statute 2 Ed. 3. c. 3: 7 R- c. 13 : 20 It 2. c. 1.

See tit. Riding Armed* To make an affray in any of the

king's inferior courts of justice is highly finable. 3 Inst. 141 :

As to the power of constables and others in cases of affray,

see this Dictionary, tit. Constable, III. 1.

A justice of peace may commit affrayers, until they hud

sureties for the peace. And there is no doubt but thai a

justice of pence may and must do all such things to that pur-

pose, which a private man or constable are either enabled or

required by the law to do : but it is said, that he cannot with-

out a warrant authorize the arrest of any person for an affray

out of his own view
;
yet it seems clear, that in such case he

may make his warrant to bring the offender before him, in

order to compel him to find sureties for the peace. SvvLeac/fs

Hawkins, P. C. i. c. 6'3.

It is rcquirable in the court lect ; and punishable by justices

of peace in their sessions, by hue and imprisonment. And it

differs from assault, in that it is a wrong to the public ; where-

as assault is of a private nature. Lamb* lib- 2. Yet indict-

ment lies, as being a breach of the public peace* Sec Quarrel-

ing in a Church, Sfc.

"A F F UE IG 1 1TM E IS T, affrctamentum."] The freight of a

ship, from the French, fret, freight* Slat, 11 4. See

Charter-party.

AFFRI, vel Afr(t.~\ Bullocks, or horses, or beasts of the

plough.

—

Mon. AngL par. 2.f.2$\. And in the county of

Northumberland, the people to this day call a dull or slow

horse, a false aver or afer. Spelm. Gloss,

AFRICAN COMPANY. In the ninth year of King
William III. the trade to a great portion of Africa was in the

hands of The Royal African Company, which, under a charter

from Charles IF, enjoyed an exclusive trade from the port of

Sallee, in South Barbary, to the Cape of Good PIope, both

inclusive, with all the islands near adjoining to those coasts.

A new arrangement of this trade was made by stat. 9 and 10

W* 3. c. 26. by which the trade was opened; but this act

continued in force only thirteen years; and not being renewed,

the whole trade reverted again to the exclusive claim of the

company.
This African trade was put on a new footing by stat.

23 G. 2. c, 81. which made it lawful for all the kings subjects

freely to trade between the port of Sallee, in South Barbary,

and the Cape of Good Hope. Thus was the trade taken out

of the hands of the Royal African Company. The act then

goes on to provide, that all persons trading to that coast, between

Cape Blanco and the Cape of Good Hope, should be a body

corporate, bv the name of The Company of Merchants trading

to Africa ; the admission to which company was made very

easy? namely, by the payment of only 40a. The trade betwen

the port of Sallee and Cape Blanco was left open to all persons

whatsoever. By stat. 25 G. 2. c. 40. (see stat. 24 G. 2, c. 49.)

all the forts, castles, and factories on the coast, from the port

of Sallee to the Cape of Good Hope, belonging to the old

company, were transferred to, and vested in, the new
company, for the like purpose of protecting and facilitating

the trade.

The fort of Senegal had been ceded to France by the peace

of 1783 ; and the French king guaranteed to Great Britain

the possession of fort James, and the river Gambia, both lying

between tke fort of Sallee and Cape Rouge. On that occasion

it was thought more beneficial for the trade, that the forts,

settlements, and factories between those ports, which, by stat.

5 G. 3. c 44. had been vested in the king, should be revested

in the company ; this was accordingly done bv stat. 23 G. 3,

c. 65. By 1 and 2 G. 4. c. 28. the African Company is

abolished, the grants made to them are annulled, and their

forts, castles, and possessions are vested in the crown.

AFRICAN SLAVE-TRADE. See this Diet, tit. Slaves.

AGALMA. The impression or image of any thing on a

seal. Chart. Edg. Reg. pro Westmonast. Eccles. anno 096.

AGE, wtas, Fr. agei) In common acceptation signifies a

man's life from his birth to any certain time, or the day of his

death ; it also hath relation to that part of time wherein men
live. But in the law it is particularly used for those special

times which enable persons of both sexes to do certain acts,

which before, through want of years and judgment, they are

prohibited to do. As for example; a man at twelve years of

age ought to take the oath of allegiance to the king : at four-

teen, which is his age of discretion, he may consent to mar-

riage, and choose his guardian : and at twenty-one he may
alien his lands, goods, and chattels : a woman at nine years of

age is dowable j at twelve she may consent to marriage ; at

fourteen she is at years of discretion, and may choose a guar-

dian ; and at twenty-one she may alienate her lands, &c.

Co. Lit. 78.

There are several other ages mentioned in our ancient books,

relating to aid of the lord, wardship, &c. now of no use.

Co. Lit. The age of twenty-one is the full age of man or

woman ; which enables them to contract and manage for them-
selves, in respect to their estates, until which time they cannot

act with security to those who deal with them ; for their acts

are in most cases either void or voidable. Perk.

Fourteen is the age by law to be a witness ; and in some
cases a person of nine years of age hath been allowed to give

evidence. 2 Hawk. P. C. c. 46. § 27. None may be a mem-
ber of parliament under the age of twenty-one years , and no
man can be ordained priest till twenty-four; nor be a bishop

till thirty years of age. See tit. Infant; also tit. Baron and
FemCj Dower, Pleading. (As to the age of criminal responsi-

bility, see tit. Infant.)

By stat. 9 G. 4. c. 31. § 17* 18, carnally knowing and abus-
ing a girl under ten years, is declared felony, without benefit

of clergy : and to carnally know and abuse a girl above ten, and
under twelve, is declared to be a misdemeanor, punishable by
imprisonment and hard labour.

AGE-PR I ER, cetatem prccari, or adatis prccatio.~\ Is when
an action being brought against a person under age for lands
which he hath by descent, he, by petition or motion, shows the

matter to the court, and prays that the action may stay till his

full age, which the court generally agrees to. Terms de
Ley, 30. See Parol, Demurrer.
AGENFRIDA. The true lord or owner of any thing.

Leg, Inw. c. 50: apud Brompf. c. 45*
AGE NH f N E

. See 7 7i ird- Sight-Awn-hinde.
AGENT AND PATIENT. When the same person is the

doer of a thing, and the party to whom done
; as where a

woman endows herself of the best part of her husband's pos-
sessions, this being the sole act of herself to herself, makes her
agent and patient. Also if a man be indebted unto another,
and afterwards he makes the creditor his executor, and dies,

the executor may retain so much of the goods of the deceased
as will satisfy his debt ; and by this retainer he is agent and
patient, that is, the party to whom the debt is due, and the
person that pays the same. But a man shall not be judge in
his own cause, quia iniquum est aliqnem sum ret esse judicem.
8 Rep. IIS. 138, These words are also used in the criminal
law, to designate the two offenders who are guilty of unnatural
practices together.

AGENT. By stat, 7 and 8 GA.c.29 §49- any banker, mer-
chant, broker, attorney, or other agent, converting to his own
use any money, security for money, chattel, power of attorney,
or valuable security, or the proceeds of the same, or any share in
any fund to which such power of attorney relates, is declared
guilty of a misdemeanor, and liable to be transported for four-
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teen years, or punished by imprisonment, &c. See tit. Factor,

Merchant* Embezzlement.

AG I L IX Free from penalties, not subject to the customary

fine or imposition- Sax. a gild, nine inulcta. Leges Aturedi, c. 6.

AGILER, from the Sax. a gilt (without fault), an observer

or informer. Blount.

AGILLARIUS. Anciently an hey- ward, heul-ward, or

keeper of cuttle in a common field, sworn at the lord's court

by solemn oath.—T liere were two sorts, one of the town or

village, the other of the lord of the manor. CoweL See

Hewlett's Paroch. Antiq. 534. 576.

AGIST (from the Fr. giste, a bed or resting place), sig-

nifies to take in and feed the cattle of strangers in the kings

forest, and to gather up the money due for the same. Chart,

de Foresta, {) II. 3. c. {). The officers appointed for this pur-

pose are called agisters, or gist-takers, and are made by the

king's letters patent: there are four of t hem in every forest

wherein the king hath any pawnage. Manw. Forest'Laws,
c. 11 to 80. They are also called agistators, to take account

of the cattle agisted,

AGISTMENT, agislamenttim, from Fr. gc/jser, gister CJeh
cere), because the beasts are levant and couchant during the

time they are on the land ] Is where other men's cattle are

taken into any ground, at a certain rate per week : it is so

called j because the cattle are suffered agtser, that is, to be

levant and couchant there: and many great farms are em-
ployed to this purpose. 2 Inst. 643. Our graziers call cattle

which they thus take into keep gisanent.s ; and to gise or juice

the ground, is when the occupier thereof feeds it not with his

own stock, but takes in the cattle of others to agist or pasture

it. Agistment is likewise the profit of such feeding in a ground
or field

; and extends to the depasturing of barren cattle of

the owner, for which tithes shall be paid to the parson.

There is agistment of sea-banks, where lands are charged with

a tribute to keep out the sea. Terra* agisfata: are lands whose
owners are bound to keep up the sea-banks. Spclm, in

RomneW-Marsh. See tit. Tithes.

AGITATIO ANIMALIUM IN FORESTA. The drift

of beasts in the forest. Leg* Forest.

AGIUS, Gr. i.e. holy. Mm* Angl. p. 15. 17.

AGNATES, Agnafi.~] Relations by the father: as cog*

nates (cognati), are relations by the mother. Scotch Diet.

See Consa again it//

.

AG II EEM K X T, agreamcntum, aggregatio mentium.^ A
joining together of two or more minds in any thing done, or

to be done. Ptoivd. 17- The joint consent of two or more
parties to a contract or bargain ; or rather, the effect of such

consent.

The subject seems to divide itself in the following man-
ner :

—

I. Who may be parties to, or bound by an agreement.

II. The various kinds of agreements; and of the assent

and disagreement of parties.

III. Of the operation of the statute of frauds ; and herein

of evidence to explain agreements.

IV. Of compelling the performance of agreements ; and
herein of fraud in making them.

I. A person non compos is not capable of entering into any
agreement. See tit. Idiots and Lunatics,

Also an infant, for the same reason, is generally incapable

of contracting, except for necessaries, &e. See tit. Infant*

A wife during the intermarriage is incapable of entering into

any agreement in pais, being under power of her husband.

See tit. Baron and Feme.

The ancestor seised in fee may, by his agreement, bind his

heir ; therefore if A. agrees to sell lands, and receives part of

the purchase money, but dies before a conveyance is executed,

and a bill is brought against the heir, he will be decreed to

convey, and the money shall go to the executor ; especially if

there are more debts due than the testator's personal estate is

sufficient to pay. 2 Fern. L2i:> : Abr. Ftp L2()5. Hut if tenant

in tail agrees to convey, or bargains and sells the lands for

valuable consultation, without line or recovery, and dies

before the fine or recovery be levied or suffered, the issue is not

j

bound either in law or equity ; for equity cannot set aside the

statute de don is, which says, That voluntas donatoris observetar ;

nor can the court set up a new manner of conveyancing, and
thereby supersede fines and recoveries ; for thereby the king

would lose the perquisites by fines, or the writs of entry and
fines for alienation. Hob. SJ.QSf! 1 Chun. Ca. 171; 1 Lev.

239 : 2 Fent. 350 : Bac. Ab. Agreement, (A.) (Ed, by GwUJim
and Dodd.) Vet

If there be tenant in tail in equity as of a trust, or under an

equitable agreement , and he for valuable consideration bargains

and sells the land without fine or recovery, this shall bind his

issue, because the statute de donis doth not extend to it, being

an entail in equity, and a creature of the court. 1 Chan. Ca*

234: 2 Chan. Ca. 6'4: 1 Vera, 13* 440: '2 Fern. 133. 583. 12.

And so it seems as to the tenant in tail of a copyhold.

Bac. Ab. Agreement. (A.)

II. On this head shall be considered,

1st. An agreement executed already at the beginning; as

where money is paid for the thing agreed, or other satisfaction

made. Sdly. An agreement after an act done by another ; as

where one doth such a thing, and another person agrees to

it afterwards, which is executed also; and 3dly. An agree-

ment executory? or to be performed in juturo. Thia hist sort

of agreement may be divided into two parts ; one certain at

the beginning, and the other when, the certainty not appear-

ing at lirst, the parties agree that the thing shall be performed

upon the certainty known. Terms de Le//3 31. See tits.

Condition, Con tra ct, Covenant,

Every agreement ought to be perfect, full, and complete,

being the mutual consent of the parties ; and should be exe-

cuted with a recompense, or be so certain as to give an aetion

or other remedy thereon. Plowd. 5. Any thing under hand
and seal, which imports an agreement, will amount to a

covenant : and a proviso, by way of agreement, amounts like-

wise to a covenant ; and action may be brought upon them.
1 Lev. 155.

If any estate in possession or reversion be made to me, I

m ust agree to it before it will be settled ; for I may refuse, and
so avoid it : a release, deed, or bond, is made and delivered to

another to my use; this will vest in me without any agreement

of mine
;
but, if I disagree to it, I make the deed void. D//cr>

lf>7« And regularly, where a man hath once disagreed to l he

party himself, he can never after agree ; and obligation being

made to my use, and tendered to me, if I refuse it3 and after

agree again and will accept it ; now this agreement afterwards

will not make the obligation good that was void by the refusal.

Co, Lit. 79: & Pep. 119-

An agreement may be as well in the party's absence as in

his presence ; but a disagreement must be to the person him-

self to whom made. 2 Pep. (>9- When an estate is made to

Afeme covert, it is good, till disagreement , without any agree-

ment of the husband : though a new estate granted to the wife

where she hath an estate before, as by the taking of a new
lease, and making a surrender in law, will not vest till ihe

husband agree to it. Hob. 204.

That an assent on the part of the person who takes, is also

essential to all conveyances and contracts ; for where a man is

to be vested with an interest, his acceptance is necessary. See

2 Fentr. 198: 2 Sulk 6"18: 2 Leon. p. ?2. pi. 97 : 5 Fin. Ab.

508. pi. 1. See Thompson v. Leach, 2 Fentr. 108. in which
this subject is very elaborately discussed by Fentr is, J. See

also Butler and Baker's case, 3 Co. 26.

III. Besides the bare words of an agreement, the common
law, to prevent imposition, ordained certain ceremonies where
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an interest was to pass ; and therefore appointed Hvery for

things corporeal, and a deed for things incorporeal. Yet in
equity, where there was a consideration, the want of cere-
monies was not regarded. However, in former times, courts
of equity were very cautious of relieving bare parol agree-
ments for lands, not signed by the parties, nor any money
paid; 2 Freem. 21 6; although they would sometimes give
the party satisfaction for the loss he had sustained. But now
by the Statute of Frauds, 29 Car. 2. c. 3. § 1. all leases of
messuages, lands, &c. created without writing, signed by the
parties or their agents, shall only have the effect of estates at

will (which is held to be mean estates from year to year,

determinable by notice), except leases not exceeding the term
of three years, whereon the rent shall be 2s. 3d. of the
improved value of the thing demised.
By § 3. no leases, estates, or uncertain interest in any

messuages or lands shall be assigned, granted, or surrendered,
unless by deed or note in writing, signed by the party, or by
act or operation of law. See farther Bad Ab* Agreement. (C. 1.)

(Ed. by Gwillim and Dodd.)
By § 4, no action shall be brought thereby to charge any

executor or administrator upon any special promise to answer
damages out of his own estate, or thereby to charge the

defendant upon any special promise to answer for the debt,

default, or miscarriage of another person, or to charge any
person upon any agreement made, upon consideration of mar-
riage, or upon any contract or sale of lands, &c. or any interest

therein, or upon any agreement not to be performed within
one year, unless the agreement on which such action shall be
brought, or some memorandum or note thereof, shall be in

writing, signed by the party to be charged therewith, or some
other person by him thereunto lawfully authorized, (See as to

promises by executors or administrators, Bac. Ab. ubi supra.)

As to promises to answer for the debt, Sec. of another, it is

held, that in order to render writing necessary, both parties

must be liable ; for if only the party making the promise is

liable, it is not a case within the statute. Thus, if A. is hiring

a house, and B. to induce the owner to let it, promises to see it

delivered safe, this promise requires writing. But if B. comes
to the owner, and desires him to let A. have his house, or to

sell him goods, and he B. will sec him paid, this is an original

liability in B., and he alone is liable, and no writing is necessary.

See Bac. Ab.ubi supra : 2 Term Rep. SO: Cowp.227 : 2 Wits.

94 : 2 Barn, A. ft 13 : 4 Bing. 474. If one promise to pay
the debt of a debtor, in consideration of his being discharged

out of custody, this is not within the statute, since the debt

by the discharge is extinguished, and therefore the promiser
only is liable. 1 Barn. $ A. 297 : and see 2 Wits. 308 :

2 East, 325 : Ry. $ Moo. 348 : Bac. Ab. ubi supra. The
word agreement in the fourth section means not merely the

promise on one side, but the consideration for it on the other,

and therefore the consideration must appear in writing as well

as the promise, where the case is within the statute* 5 East 10:

9 East, 348 : 4 Barn. $ A. 595 : 3 Bro. # Bing, 14 : 3 Bing.
1 0? : 4 Bing. 455. As to agreements hi consideration of
marriage—it is held that the statute does not apply to mutual
promises to marry. Bac. Ab. Agreement. (C.3.) As to contracts

1 or sale of lands, tenements, &c.—it is held that an agreement
for abatement of rent is within the clause, 1 Scho. Sf Sef. 306.

So also a contract for a growing crop of grass, to be mown
and made into hay by the buyer, but no time being fixed for

the mowing, 6 East, 602. So also a sale of growing under-

wood, to be cut by the purchaser. 1 Younge $ J. 396. So a
sale of growing potatoes, 2 Bro. Bing. 99* but sec 9 Barn.
S>- (\ 56' 1, But where the contract was for a crop of potatoes

to be taken immediately out of the ground, it was considered a

sale of personal chattels, not within the statute. 11 East, 362 :

2 Maule $ S. 205: 5 Bam. $ C. 836: 9 Bam. C. 561.

A deposit of title deeds by way of security constitutes an
equitable mortgage without writing. 1 Bro. C. R. 269 : and
see farther Bac. Ab. ubi supra. As to agreements not to be

performed nrithin one yearfrom the making.—The clause extends

oniy to eases when, by express agreement, the contract is not

to be performed within one year, and not to agreements de-

pending on a contingency, which may happen in a year or not.

Bac. Ab. ubi supra. A contract to hire a carriage for four

years, paving an annual sum for it, and determinable on paving

a vear s hire, is within the clause* 9 Bam. <§> C\ 392 : and see

1 Bam.% A. 122.

By § I'7« no contract for the sale of any goods, wares, and

merchandise, for the price of 10/. or upwards, shall be allowed

to be good, except the buyer shall accept part of the goods, and

actually receive the same, or give something in earnest to bind

the bargain, or in part of payment, or that some note or memo-
randum in writing of the said bargain be signed by the parties

or their agents.— This section is held to apply not merely to

the present and immediate sale of goods, but also to goods be-

spoken, to be delivered and paid for in future, and even where
the goods are not yet in esse, at least in the state in which they

are to be delivered. Thus a sale of flour not yet ground, and
of timber at so much per foot, not yet cut, are held to be within

the clause. 5 Barn, A. ()14: 9 Bam. # C. 36] ; 10 Bam.
C. 446 : Bac.Ab, Agreement. (C. 3.) A contract for purchase

of several articles at the same time, and caeli under 10/., and
at separate prices, but in the whole amounting to above 10/., is

within the section. 2 Barn. Sc C. 37 : 1 Bam. § C. 156. As to

the acceptance ofgoods and part payment altering the clause.

—

It is held that where goods are bulky and ponderous, the

statute may be satisfied by delivery of the key of the warehouse;
or other indicum of property. 1 East, 192. The offering by
the buyer to sell the goods to another who refuses, is an act

which ought to be left to the jury to say whether it is an ac-

ceptance or not. 7 Taunt. 597 • The acceptance of a sample is

an acceptance within the statute, if it is part of the bulk, not
otherwise, 7 East, 558. As long as the lien of the vendor
remains, the possession of the goods is not so transferred to the
vender as to amount to an acceptance within the statute.

2 Bam. $ C. 44 : 3 Bam. Sc C. 1 . 357 : and see 4 Bam. $ C. 5 1 1

:

Bac. Ab. ubi supra. An acceptance by a wharfinger to carry

the goods to the buyer, is not an acceptance within the statute.

5 Bam. § A. 557. If the purchaser draw a shilling across the
hand of the vendor, and return the money into his own pocket,
which is called in the North of England striking of a bargain,
this is not a part payment within the statute. 7 Taunt. 597.
As to the memorandum in writing within this section.— It is

held that the consideration need not be expressed, since note or
memorandum of the bargain is different from agreement in the
fourth section. 6 East, 307. Where the seller only signed the
memorandum, and the buyers name did not appear, this was
held insufficient. 1 New* R. 252. The memorandum may be
made of two separate writings, if they refer sufficiently to each
other, 2 Bos. § Pull, 23$ : 1 Bins. jR. 9: 15 East, 103:
6 Bam, $ d 437- The place of signature is immaterial.
" L, A, B., agree/' &e. ; or the writing of the party has been
held sufficient 1 Esp. Ca. 190: 3 Meriv. 2. A party may
sign by printing his name. 2 Bos. § Pull. 238. Sales by
auction are within this section, and the auctioneer is the agent
of both parties, and a memorandum by him binds both.

2 Bam. C. 945 : Bac. Ab. ubi supra. In sales by brokers,
the entry in the broker's book, and the bought and sold notes
transcribed therefrom, and signed by the broker, and delivered
to the parties, are held a sufficient compliance within the
statute. 7 East, 569: 2 Camp. 337 : 5 Barn. $ C. 436. For
the cases on this point, see Bac. Ab. ubi supra.
By the stat. of 29 Car. 2. c. 3. the Statute of Frauds,

if an agreement be by parol, and not signed by the parties}
or somebody lawfully authorized by them (Pre. Ch. 402), if

such agreement be not confessed in the answer, it cannot be
carried into execution. But where, in his answer, the defend-
ant allows the bargain to be complete, and does not insist on
any fraud, there can be no danger of perjury; because he
himself has taken away the necessity of proving it. Pre. Cft.
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5208. 374: 1 Vex. 221. 441 : Amh. 586. So if it be carried

into execution by one of the parties ; 2 Pent. 455 : Pre. Chan.

519: 2 Frcem. 268 : Ami. 586: 2 Stra. Rvtih. 65. 94:
9 Mod. 37 : 1 Fez. 82. 221. 2Q7- 441 : $ At!k. 4 : i' 7?t>/j.

404: 2 Bio. Rep. 566. 4th .July, l?S6 ; as by deli-

vexing possession, and such execution he uucptedbj the other,

he that accepts it must perform his part ; toy where there is a

performance, the evidence of the bargain floes not lie merely
upon the words, but upon the fact performed. See 2 Bro. Rep.
566. And it is unconscionable, that the party that has

received the advantage, should be admitted to say, that such

contract was never made- So, if the signing by the other

party , or reducing the agreement into writing, he prevented

by fraud, it may be good. Pre. Ch. 526: 5 Jin. Ah. 521.

pi. 31 : 1 Vem. 2$6. And although parol agreements are

bound by the statute, and agreements arc not to be part

parol, and part in writing
;

yet a deposit, or collateral se-

curity, for the performance of the wTritten agreement, is not
within the purview of the statute. 2 Vem. 6\7 : 1 Bro. Rep.
26Q: igth April, 1785, MSS. See Treatise of Equity, i.

1 (>4_t75.
It was determined, very soon after the passing of the statute

of frauds, that an agreement signed by one of the parties,

should be binding on the party signing it. 2 Ch. Ca. 16'4.

And in Sir James Lowther v. Cardt, 1 Fern. 221. the court

appears to have thought, that one of the parties making altera-

tions in the draft, and sending it to the other to execute, who
did execute it, would bring the case out of the statute- But
the authority of this latter decision seems to lie done away by
Lord Macclesfield's decree in Hawkins v. Holmes, } I\ Wms.
770; by which his lordship held, that unless in some particular

cases, where there has been an execution of the contract, by
entering upon and improving the premises, the party's signing
the agreement is absolutely necessary for completing it ; and
that to put a different construction upon it would be to repeal

it; and his lordship therefore held, that the defendant having
altered the draft with his own hand, was not a signing to take

it out of the statute ; though the vendor afterwards executed
the conveyance, and caused it to be registered. But this ques-

tion received more particular consideration in the case of Stokes

v. Moore, at Serjeant's-Inn Hall, March 1, 17*56', in which
case the court delivered their opinions that the signature re-

quired by the statute is to have the effect of giving authenticity

to the whole of the instrument ; and where the name is in-

serted in such a manner as to have that effect, it did not much
signify in what part of the instrument it was to be found ; as

in the formal introduction to a will. QThus, " This is the last

will and testament of me A. B."—written with the testator's

own hand, has been deemed a sufficient signing.] But it could

not be imagined, that a name inserted in the body of an instru-

ment, and applicable to particular purposes, could amount to

such an authentication as the statute required ; Qthus, in notes
of an agreement, " Mr. A* to do so and so," though written by
A. himself, not a sufficient signing;] upon which, as well as

upon another ground, the bill was dismissed. See Mr- Cox's
note (1) to Hawkins v. Holmes, 1 P, Wms. 770: 1 Rep. Ca.
190: 2 Mcriv. 2 : 2 Bos. $ Pull. 238.

If a defendant confers the agreement charged in the bill,

there is certainly no danger of fraud or perjury in decreeing

the performance of such agreement. But it is of considerable

importance to determine whether the defendant be bound to

confess or deny a merely parol agreement, not alleged to be
in any part executed ; or if he do confess it, whether he may
not insist on the statute, in bar of the performance of it ? See
Treatise of Equity, p. 168, note (d), where the subject is very
accurately and ably discussed* To allow a statute having the

prevention of frauds for its object to be interposed in bar of

the performance of a parol agreement, in part performed,
were evidently to encourage one of the mischiefs which the

legislature intended to prevent. It is therefore an established

rule, that a parol agreement, in part performed, is not within

the provisions of the statute. See Whitchurch v. Bevis, 2 Bro.

Rep. 566.

As to what acts amount to a part performance, the general

rule is, that the acts must be such as could be done with no
other view or design than to perform the agreement, and not

such as are merely introductory, or ancillary to it. Gunter v.

Ilalsetj, Amb. 586: Whilbrcad v. Brockhurst> 1 Bro. Rep.
412. The giving of possession is therefore to be considered

as an act of part performance. Fonbl. 38 ; 3 Fes. I. 378 ;

18 Ves. 328; 1 SwansL 172: Bac. Ab. Agreement (D.): Sim-
art v, Denton, MSS. 4th July, 1786. But giving directions for

conveyances, and going to view the estate, are not. Clerk v.

JVright, 1 Atk. 12 : Wmley v. Bagnal, 6 Bro. P. C. 45. Nor
is payment of auction duty on a sale. 13 Ves. 456". Pay-

ment of money has been also said to be an act of part perform-

ance. Lacons v. Martins, 3 Atk. 4. But it seems now held

that in case of lands payment of money is not a part perform-

ance ; as to goods it is expressly declared so. 1 Scho. £; Lef
22 ; 4 Ves. 720 ; 14 Ves. 388 : Bac. Ab. Agreement. (D.) But
it seems that payment of a sum, by way of earnest, is not.

Seagood v. Meale, Pre. Ch. 560. Lord Bengali v. Ross, 2 Eq.
Ca. Ab. 4 ft. pi. 12; Sivmtons v. Cornelius, 1 Ch. Rep. 128.

But see Volt v. Smith, 3 Ch. Rep. 16: and Anon, 2 Frcem. 128.

In the case of Seagood v. Meale, Pre. Ch. 56*1. it is said,

that, cc where a man, on promise of a lease to be made to him,

lays out money in improvements, he shall oblige the lessor

afterwards to execute the lease ; because it was executed on the

part of the lessee/' This diction is sanctioned by the spirit of

equity, and seems to do away the decisions which require, even

under the circumstance of premises being improved, an aver-

ment of its being part of the parol agreement that it should be

reduced into writing. But see 14 Fes. 386 : 2 Scho. Lef, 1.

A letter not only takes an agreement in consideration of

marriage out of the statute, but also agree?nents respecting

lands, &c. Ford v. Crompfon, 2 Bro. Rep. 32 : lawny v.

Crowtker, 2 Bro. Rep. 3 1 8. But whenever a letter is relied

on as evidence of an agreement, it must be stamped before it

can be read. Ford v. Crompton. It must also distinctly fur-

nish the terms of agreement. Seagood v. Meale, Pre. Ch.

560: Stra. 426": Clark v. Wright, 1 Atk. 12. Or it must at

least refer to some written instrument, in which the terms are

set forth. Tawneif v. Crowthcr, supra* It must likewise appear,

that the other party accepted such terms, and acted in contem-
plation of them.
Where an agreement in writing is executed, it were not only

against the express provisions of the statute of frauds, but also

against the policy of the common law, to allow of parole evi-

dence, for the purpose of adding to, or varying the terms of

the agreement. 2 Atk. 383 : 3 Atk. 8 : Bunb. 65 : 3 Wils.

275. But if it be alleged, that some material part of the agree-

ment was omitted, by fraud, or that the intention of the parties

was mistaken and misapprehended by the drawers of the deed,

in such cases, it seems, evidence will be admissible, even though
the agreement be executed ; 2 Atk. 203 : 2 Fern. 98 : % Fern.

547: 2 Ch. Ca. 180; a fortiori, such evidence will be admissi-

ble wThere the agreement is executory. 3 Atk. 388 : 1 Fez.

456. It may be material to observe, where evidence dehors

the deed is admitted to show what was the consideration of the

agreement, that the consideration to be proved must be consist-

ent with the consideration stated. 3 Term Rep. 474: Fid-
beck's Parallel, p. 9- And if the deed specify the consideration

to have been a sum of money, evidence is not admissible, hi

order to superadd another consideration, as natural love and
affection, &c. 2 P. Wms. 204: 1 Fez. 128. Nor if the con-

sideration fail, can evidence be admitted to support the convey-

ance as a gift. 2 Fez. 627: 1 Atk. 2g t : 3 Bro. Rep. 156.

And though the deed specify a particular consideration and other

considerations, generally, no consideration but that expressed

shall be intended; Cro. Eliz. 342, 3; but qu. whether other

considerations might not be proved.

An agreement to lease, and that the lessor would not turn
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out the tenant so long as he adhered to the terms of the agree-

vicut, will operate as a tenancy from year to year, and may be

determined by cither party giving the regular notice to quit.

8 E. R. lf>5 ; and sec 5 T. R 471. there cited.

If a party, entitled under an agreement to receive a certain

thing from another, by his own act renders it impossible to the

other party to supply what he was to receive, he vacates the

agreement* 2 Taunt. 150.

IV. It has been said that where the contract is good at law,

equity will carry it into execution ; but this proposition is too

generally stated ; for though equity will enforce the specific

perfoimancc of fair and reasonable contracts where the party

wants the thing in specie, and cannot have it in any other

way; yet, if the breach of the contract can be, or was intended

to be, compensated in damages, courts of equity will not inter-

pose. Sec Erringlon v. Aitnesly, 2 Bra. Rep. 341 : Cudd v.

Rutter, 1 P. Wins. 570: Capper v. Harris, Bnnb. 135.

It is assuredly a general rule, that courts of equity will,

under certain circumstances, enforce the specific performance of

agreements, for the non-performance of which the party would
be entitled to damages at law : but as the decreeing of specific

performance is in the discretion of the court, it must not be

i Miisidered as an universal rule; for if the plaintiff's title be

involved in difficulties which cannot be immediately removed,

equity will not compel the defendant to take a conveyance

:

though perhaps, he might at law be subject to damages for

not completing his purchase. See Marlow v. Smilh, 2 P.

JVms. 19$ ' Shapland v. Smith, 1 Bro. Rep. 75: Cooper v.

Deiine, 21st July, 1792, MSS.
Qu. Whether courts of equity will decree an agreement en-

tered into by letter, if a deed appear to have been afterwards

framed (but not executed), varying the terms expressed in the

letter? See Coke v. MascaU, 2 Fern. 34-. Or if the terms

be varied by parole. Jordan v. Sawkins, 3 Bro, Rep. 388.

And as a letter setting forth the terms of an agreement? takes

the agreement out of the statute, it being a sufficient signing

;

so, it seems, it is a sufficient signing, if a person, knowing the

contents, subscribe the deed as a witness only. JVefjord v.

Beazely, 3 Atk. 503.

In the civil law, counter-letters, and all secret acts which

make any change in agreements, are of no manner of effect

with respect to the interest of a third person ; 1 Fern. 240.

348, 475: 2 Fern. 46'6"
: 1 P. Wins. 7^*8: 2 Fez. 375: 1 Bla.

Rep. 363; fortius would be an infidelity contrary to good man-
ners and the public interest. In cases of this nature it is not

necessary that the fraud respect an article expressly contracted

for ; but any representation, misleading the parties contracting

on the subject of the contract, is within the principle which

governs this class of cases. See VBro. Rep. 543 ; and stated in

in Mr. Cox's note to Roberts v. Roberts, 3 P. Wms. 74-.

The principle of the rule there laid down, though it has been

most frequently applied to agreements in fraud of marriage,

extends to every other species of agreements
;
therefore, where

a tradesman compounding his debts, privately agreed with some

of his creditors to pay them the whole of their debts, by which

they were induced to appear to accept of the composition ; such

private agreement was held to be a fraud on the other credi-

tors ; 2 FertulX. 602 : 1 Atk. 105 ; and it seems that such

fraud is now relievable at law, 2 Term Rep. ?6'3 The case of

Lewis v. Chase, 1 P. Wms. 1)20. is, however, irreeoneilcable with

this principle; it may therefore be material to observe, that it

is very much shaken, if not over-ruled, by several subsequent

cases, particularly Smith v. Bromley, Doug 670. But though

private agreements in fraud of third persons be void, yet if a

bond or note be given by A. the more effectually to enable B,

to bring about a match, &c, such bond or note may be recovered

upon at law. Monte/tori v. Montefori, 1 Bta, Rep. 363. And
a conveyance of land for such purpose, notwithstanding a de-

feasance, will be sustained in equitv. 13 Fin. Ah, 525: 2 Bro.

P. C. 88.

AGRI. Arable lands in the common fields. Fortcscue.

AID. See tit. Taxes ; Tenure, h 8, II. 6.

AID-PRAYER, auxilium petere.] A word made use of in

pleading, for a petition in court to call in help from another

person that hath an interest in the thing contested ; this gives

strength to the party praying in aid, and to the other likewise,

by giving him an opportunity of avoiding a prejudice growing

towards his own right. As tenant for life, by the courtesy,

for term of years, &c. being impleaded, may pray in aid of him

in reversion ; that is, desire the court that he may be called by

writ to allege what he thinks proper for the maintenance ofthe

right of the person calling him, and of his own. F. N. B. 50.

Aid shall be granted to the defendant in ejectione jirmw,

when the title of the land is in question : lessee for years shall

have aid in trespass ; and tenants at will : but tenant in tail

shall not have aid of him in remainder in fee; for he himself

hath the inheritance. Danv. Ab. 292. In a writ of replevin,

the avowry being for a real service, aid is granted before issue;

and in action of trespass after issue joined, if there be cause, it

shall be had for the defendant, though never for the plaintiff.

Jenk. Cent. 64: Fitz. Ab. 7- There ought to be privity be-

tween a person that joins in aid and the other to whom he is

joined; otherwise joinder in aid shall not be suffered. Danv.

318. There is a prayer in aid of patrons, by parsons, vicars,

&c\ And between coparcerners, where one coparcener shall

have aid of the other to recover pro rata. Co. Lit. 341. b.

And also servants having done any thing lawfully in right of

their masters shall have aid of them. Terms de Ley, 34.

AID OF THE KING, auxiiinm regis.'] Is where the

king's tenant prays aid of the king, on account of rent de-

manded of him by others. A city or borough, that hold a fee

farm of the king, if any thing be demanded against them which

belongs thereto, may pray in aid of the king: and the king's

bailiffs, collectors, or accountants shall have aid of the ki?tg*

In these cases the proceedings arc stopped till the kings counsel

are heard to say what they think fit, for avoiding the king's

prejudice ; and this aid shall not in any case be granted after

issue; because the king ought not to rely upon the defence

made bv another. Jenk. Cent. 64 : Terms dc Ley, 35. See

stats, 4 Ed. 1. c. 1, 2 : 14 Ed. 3. st. I, c. 14: and 1 H. 4. c. 8.

See also Com. Diu;. tit. Aide.

AIDERS, Aydowers (stat. 25 H. 8. e. 22 & 8.), from ad-

voyer, an advocate, an abetter. See tit. Accessary.

AILE, or aiel of the French, aieid, avus7\ A writ which

lies where a man's grandfather being seised of lands and tene-

ments in fee simple the day that he died, and a stranger abateth

or entereth the same day, and dispossesses the heir of his inhe-

ritance. F. N. B. 222. See tit. Assise of Mori d' Ancestor.

AL or ALD, from Saxon eald, age,] This syllable in the

beginning of the names of places denotes antiquity; as Aldbo-

rough, Aidworth, &e. Blannl.

ALA CAM PL Wingfjeld.

AL/E ECCLESI/E. The wings or side-aisles of the church ;

from the French, Les aisles de 1'Eglise.

A L/ENUS. The river Ax in Devonshire.

ALANERARIUS. A manager and keeper of dogs, for the

sport of hawking, from alanus, a dog known to the ancients,

Du Fresne. But Mr. Blount renders it a faulconer.

ALAUNA, JE. Alnwick, in Northumberland.
ALAUNA. Alcester, in Warwickshire.
ALBA, the alb.] A surplice or white sacerdotal vest an-

ciently used by officiating priests,

ALBA FIRM A. When quit-rents, payable to the crown
by freeholders of manors, were reserved in silver or white
money, they are anciently called white rents or blanch farms^
redUus albi ; in contradistinction to rents reserved in work,
grain, &c. which were called reditits nigri, or black mail.

2 fust. 19; and vide 2 Inst. 10. where it seems used for a species

of tenure. See tit. Blanch Jirmes.
In Scotland this kind of small payment is called Blench-

holding, or reditm albajirmaj* 2 Comm. 43.



A L E A L I

In these blanch charier?, where the duty consists of some
trifling payment in acknowledgment of the right of superiority,

it is usually expressed to he nomine alhee Jxrmae ; and it is also

usual to find tliu words si petat it r tantum added, by which if the

duty he not demanded within the year, the right to demand it

is lost. Scotch Diet.

ALBA M AULA. Albemarle.
DE ALBIXEIO, DE ALI3ENETO, D'AUBENEY.

Albiuey.

ALBERGELI UM, halsherga.^ An habergeon ; a defence

for the neck. Iloveden, 6 I

.

ALBINATUS JUS, is the droit iVaubainc in France,

whereby the king, at the death of an alien, is entitled to all he

is worth, unless he has peculiar exemption. Com. ?n. 372*

Albinatus is derived from alibi natus. Spchn. Gloss. 24. This
was repealed by the laws of France in June 1 791 -

DE ALBO MONASTERIO. Whitchurch.
ALBREA and ALB ERICUS. Aubrey,
ALBUM, see Alba Firm a.

ALDER, the first ; as alder best, is the best of all alder

liefest, the most dear.

ALDERMAN, Sax. ealderman, Lat. aldermannm7\ I lath

the same signification m general as senator, or senior: but at

this day, and long since, those are called aldermen who are as-

sociates to the civil magistrates of a city or town corporate.

See Spchn. Gloss. 25. An alderman ought to be an inhabit-

ant of the pi are, and resident where he is chosen ; and if he

removes he is incapable of dorng his duty in the government of

the city or place, lor which he may be disfranchised. Mob.
Rep. 36. Alderman Langkatn was a freeman of the city of

London, and chosen alderman of a ward, and being summoned
to the court of aldermen, he appeared, and the oilth to serve the

office was tendered to him, but he refused to take it, in con-

tempt of the court, &c whereupon he was committed to New-
gate ; and it was held good. March. Rep. 179*

The aldermen of London, Sec. are exempted from serving in-

ferior offices ; nor shall they be put upon assises, or serve on
juries, so long as they continue to be aldermen. 2 Cro. 585.

See tit. London,
In Spelman's Glossary we find that we had anciently a

title of atdermanuus fotius Anghce ; mentioned in an inscrip-

tion on a tomb in Ramsey Abbey. And this officer was in

nature of Lord Chief Justice of England. Spehn. Alderman
was one of the degrees of nobility among the Saxons, and signi-

fied an earl ; sometimes applied to a place, it was taken for a

general, with a civil jurisdiction as well as military power;
which title afterwards was used for a judge ; but it literally

imports no more than elder.

There was likewise ahlermannus hundred} (the alderman of

the hundred), which dignity was first introduced in the reign

of Hen. 1 . Dn Frcsne ; Com el.

ALDERNEY. See Jersey.

DE ALDITHELEIA, Audlev.
ALECENAR1UM. A sort of hawk called a fanner. See

Put lira.

ALEHOUSES. By the last act (9 G. 4. e. 6k) passed

on this subject (which extends to England only), it is enacted

that in every division, &c. of counties, cities, and towns, a
general annual meeting shall be held for granting licences, to

persons keeping or about to keep inns, alehouses., and victual-

ling-houses, to sell exciseablc liquors by retail to be consumed
in suck inns, Sec.

In Middlesex and Surrey these licensing meetings are to be

held within the first ten days in March; and in all other

counties between the 20th of August and 14th of September;
at which meetings the justices (not hy the act disqualified

from granting such licences) may grant such licences to such
persons as such justices, in the exercise of the powers of the

act, and in the exercise of their discretion, shall think fit and
proper.

The days for holding every such general meeting are
vol. ti

to be fixed at a petty sessions, twenty-one days at least before

the meeting.

The general meeting may be adjourned to other times and
places ; the time of adjournment to be not less than five days,

and the meeting to be held within the months before-

mentioned.

Eight special sessions are to be held in the year for trans-

ferring licences.

The persons disqualified from acting or being present as

justices in granting or transferring any such licences, are

brewers, distillers, maltsters, retailers of malt or exciseablc

liquors, or any person engaged in partnership in any such

business ; as also owners of any house to be licensed, and any

manager or agent of any owner of such house. Every person is

also disqualified to act as such justice in the case of any house

in the whole or in part the property of any brewer, &e. to

whom such justice shall he either by blood or marriage the

father, son, or brother, ot of whom such justice shall be part-

ner in any trade or calling. The penalty for any justice

acting if so disqualified is 100/.; the only exception being

that of legal trustees of any such house being wholly dis-

interested.

Sheriff's officers or officers executing the legal process of any

court of justice are declared incapable of being licensed.

No licence for the sale of exciseable liquors by retail to be

drunk or consumed on the premises of the person licensed shall

be granted by the excise officer to any person not licensed

to keep an inn, alehouse, and victualling-house under this act.

Penalty on persons not duly licensed according to this act,

who shall sell any exciseablc liquors by retail to be drank or

consumed in their premises, 201. to 51. on conviction before one

justice.

Licensed persons shall use the standard measures in the sale

of such liquors.

Two justices of any place (where any riot or tumult shall

happen or be expected to take place) may order any party
licensed to close his house at any time: persons keeping their

house open after any hour when ordered to be closed deemed
disorderly.

Persons convicted of any offence against the tenor of their

licence shall for the first offence forfeit 51., the second 10/.,

the third 50/., or it

1

thought fit to be tried before the Quarter
Sessions 1 00/., or forfeit ure of the licence.

These are the general provisions of the act, the execution of

which is provided for by the usual details, for wThich the act

itself will he consulted by all parties concerned. See tit.

Beer, for the new act as to retailing beer.

ALLER SANS JOUR, Fr.~] To go without day; viz. to

be finally dismissed the court, because there is no farther day
assigned for appearance. Kitch. 1 4().

ALE-SILVER A rent of tribute annually paid to the lord

mayor of London, by those that seU ate within the liberty of
the city. Antiq. Purvetf, 183.

ALESTAK E, A may-pole called alesfake, because the coun-
try people drew much ale there ; but it is not the common
may-pole, but rather a long stake drove into the ground, with
a sign on it, that ale was to be sold.

ALE-TASTER, is an officer appointed in every court leet,

sworn to look to the assise and goodness of ale and beer, &c.
within the precincts of the lordship. Kitch. 4(i. In London
there are ale con tiers, who are officers appointed to taste ale and
beer, &c. in the limits of the city.

ALFET, Sax. Alfa>th.~\ A cauldron or furnace, wherein
boiling water was put for a criminal to dip his arm in up to his

elbow, and there hold it for some time. Du Gauge See tit.

Ordeal.

ALIAS. A second or farther writ, issued from the courts at

Westminster, after a capias, §c. sued out without effect.

ALIAS D ICTUS, is the manner of description of a defend-
ant, when sued on any specialty ; as a bond, &c, where, after

his name, and common addition, then comes the alias diet, and
g
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describes him again by the very name and addition, whereby

he is bound in the writing. Dyer, 50: Jenk. Cent. 11 9- See

Misnomer.
ALIBI, Elsewhere.^ This term is used to express that de-

fence in a criminal prosecution, where the party accused, in

order to prove that he could not have committed the crime

charged against, him, oilers evidence that he was in a different

place at the time.

ALIEN, Alienus, Alienigena.~] Generally speaking, one

born in a foreign country, out of the allegiance of the king.

Under this head shall be briefly introduced the present state of

the law, in particular, as to.1. Aliens, IL Denizens. III. Xa-

turalized Subjects. IV. Of the general effect of the Laws on

Aliens,

I An Alien born may purchase lands or other estates, but

not for his own use, for the king is thereupon entitled to them.

1 Inst. 2. and the notes there. But under the stat. 13 G. 3.

c. 14, aliens are enabled to lend money on the security of mort-

gages of estates in the West India Colonies, and may have

every remedy to recover the money lent, except foreclosing the

mortgage and obtaining possession of the land ; which is posi-

tively prohibited by the statute. Nor shall a woman alien,

wife of a natural born subject, be endowed. 7 Rep. 25. a J

1 Inst. 31. b; but see the note there contra. Nor a Jewess,

wife of a husband converted to the Christian religion. Id. ib.

See this Diet. tit. Dower, An alien may however acquire a

property in goods, money, and other personal estate, or may
hire a house for his habitation. 7 Rep. 17. For personal

estate is of a transitory or moveable nature, and this indulgence

is necessary for the advancement of trade. Aliens also may
trade as freely as other people, but they are subject to

i ertain higher duties of Customs. See lit. Customs. There arc

also some obsolete statutes (14 H. 8. c. 2 : 21 H. 8. c. l6:

22 H. 8. c. 13 : 32 H. S. c. l6.) prohibiting alien artificers to

work for themselves in this kingdom, and making void all

leases of houses or shops to aliens; see tit. Artificers; but it

is generally held that these are virtually repealed. An alien

may bring an action concerning personal property ; and may
make a will and dispose of his personal estate, Lutw. 34.

Not onlv an action cannot be maintained by an alien enemy,

but not in favour of one, though the party to the record be a

subject. 6 Term Rep. 23: 15 East, 260. If a contract be

made with an alien enemy while he is such, it cannot be

enforced in England even after peace is restored. 7 Taunt,

439 : 4 East, 410. The Court of Chancery will not protect

the copyright of a foreigner. 2 Term Rep. 23". An alien can-

not hold land as a trustee, or make good conveyance of it to a

purchaser. 2 Meriv. Rep. 431. These rights of aliens must be

understood of alien friends only; for alien enemies have no

rights, no privileges, unless by the kings special favour,

during the time of war. 1 Comm. 372: and see Cro. Eliz, 6S3;

Skin. 370: Anstr. Rep* Scac. 4-62,

W here it is said that an alien is one born out of the king's

dominions or allegiance, this must be understood with some

restrictions. The common law was absolutely so, with only

a very few exceptions ; so that a particular act of parliament

(stat. 29 Car. 2. c. 6\) was necessaiy after the restoration to

naturalize children of English subjects born in foreign parts

during the rebellion. This maxim of law proceeded on a

general principle, that every man owes natural allegiance where

he is born, and cannot owe twro such allegiances at once. Yet

the children of the king's ambassadors born abroad were always

held to be natural born subjects; 7 Rep. 11. § 18 ; the father

owing no local allegiance to the foreign prince, and represent-

ing the king of England ; and by the stat. 25 Ed. 3. st £?. it is

declared to be the law of the crown of England, that the king's

children wherever horn are of ability to inherit the crown.

And, apparently in consistence with this principle, it is by stat.

4 A, c. 4. enacted that all persons succeeding to the crown, as

descendants of the Princess Sophia shall be considered as

natural born subjects, as if the Princess and the issue of her

body and all lineally descending from her, had been boni

within this realm. To encourage foreign commerce it is

enacted by the stat. 25 Ed. 3. st. 2. before referred to, that all

children born abroad, provided bath their parents were at the

time of the child's birth in allegiance to the king, and the

mother had passed the seas by her husband's consent, might,

inherit as if born in England. See Cro. Car. 601 : Mar. <Jl :

Jenk* Cent. 3.

By several more modern statutes (7 A. c. 5: \0 A. c. 5:

4 G 2. c.2 \ : and 13 G. 3. c. 21) these restrictions are still

farther taken off; so that all children born out of the kings

ligeance, whose fathers were natural born subjects, and the

children of such children {/. e. children whose grandfathers by

the father's side were natural born subjects;, though their

mothers were aliens, are nowr deemed to be natural born

subjects themselves to all intents and purposes, unless their

said ancestor were attainted, or banished beyond sea for high

treason ; or were at the birth of such children in the service of

a prince at enmity with Great Britain. See stat. 4 G. 2. c\ 2L
[The issue of an English woman by an alien born abroad is an

alien. 1 Vent* 4<22 : 4 Term Rep. 300, solemnly decided.]

But grand children of such ancestors shall not be privileged in

respect of the alien's duly, except they be protectants and

actually reside within the realm ; nor shall be enabled to claim

any estate or interest, unless the claim be made within five

yenrs after the same shall accrue.

The children of aliens born here in England are, generally

speaking, natural born subjects, and entitled to all the privi-

leges of such. 1 Comm. 3"3, See tit. Descent.

Aliens residing in any place surrendered to his majesty,

may act as merchants or factors, on taking oath of allegiance.

37 G. 3. c. 63. § 5. This act does not abridge the rights of the

East India Company. See also 45 G. S.c, 32.

All lands, &c, held in Great Britain and its dependencies, by

American citizens on 28 October, 1 795., shall be enjoyed agree-

ably to the 9th article of the treaty of Amity, Commerce, and
Navigation. See 37 G. 3. c. 97- § 24.

It has been holden that upon the recognition by king
George III. of the United States of America to be free, sove-

reign, and independent states, in the treaty of Paris in 1783,
under the sanction of the British legislature, in stat. 22 G. 3.

c. 46\ the natural born subjects of his majesty adhering to the

United States, ceased to be subjects of the crown of England,
and became aliens, and incapable of inheriting lands in Eng-
land. Doe, d. Thomas, v. AcUam, 2 B. # C\ 77.9- That
the natives of Great Britain arc aliens and incapable of in-

heriting lands in the United States, had been previously holden
in the case of Brights Lessee v. Rochester, 7 Wheahm's
American Reports, 535.

The children of an American loyalist, who continued his

allegiance to the crown of Great Britain, after the colonies

were separated from the mother country, and settled in

America, were held entitled to take lands by descent in Eng-
land within the operation of stat. 4 G. 2. c. 21. as natural
born subjects of the crown of Great Britain. Doe, d. Achmuiy,
v, Mulcaster, 8 D. # R. 5fW : 5 B.Cy C 771 : and see Doe, V.
Blrfwhistle, v. Vardift, 8 D. ey R. ISo. Aliens are entitled to

be tried by a jury de medietate Vnguae. 6 G. 4. c. 50. § 47.
They are disqualified as jurors except on juries de medietate
lingua*. 6 G. 4. c. 50. § 3. As to the provisions for regis-
tration of aliens, see 7 G. 4. c. 54.

II. A Denizen is an alien born, but who has obtained, e.r

donaiione regis, letters patent to make him an English subject

:

a high and incommunicable branch of the royal prerogative.

7 Rep. 25. A denizen is in a kind of middle state between an
alien and natural born subject, and partakes of both of them.
He may take lands by purchase or devise, which an alien may
not ; but could not take by inheritance ; 1 1 Rep. (>7 ; for his

parent, through whom he must claim, being an alien, had no
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inheritable blood ; and therefore could convey none to the son.

And, upon a like defect of hereditary blood, the issue of a

denizen born before denization could not inherit to him ; but

his issue born after might, to the exclusion of that born before.

I lint. 8: Faugh, 28,5. But now, by stat. II and 12 IV. 3.

c. 6. all persons being vatand horn subjects, may inherit as

heirs to their ancestors, though those ancestors were aliens.

See also Stat 25 G, 2 + c. 39 ; by which this statute of W* 3. is

restrained to persons in being at the death of the ancestor ; and

the estate is divested from daughters in favour of after-born

sons. Both these acts are extended by stat. lG G. 3. c. 52. to

Scotland. See more particularly tit. Descent.

And no denizen can be of the privy council, or either house

of parliament, or have any office of trust civil or military, or be

capable of any grant of lands, &c. from the crown. Stat, 12

JV. 3. c. 2.

III. Naturalization cannot be performed but by act of

parliament ; for by this an alien is put in the same state as if he

had been born in the king's ligeance : except only that he is

(by the stat. 12 W* 3. c. 2.) incapable, as well as a denizen, of

being a member of the privy council or parliament, holding

offices, grams, Sec. No bill for naturalization run be received

without such disabling clause in it ; stat, I G. 1. c. 4 ; nor

without a clause disabling the person from obtaining any im-

munity in trade thereby, in any foreign country, unless he

shall have resided in Great Britain for seven years next after

the commencement of the session in which he is naturalized.

Stat. 14 G. 3, c. 84. By a temporary act (58 G. 3. c.p7,% to

guard against some evils winch had been found to arise from

the powers of certain corporations to admit aliens to the pri-

vileges of natural born subjects, it was enacted that no alien

should become entitled to the privileges of a natural born sub-

ject or denizen in any other manner, or by any other authority,

than by act of parliament or the king's letters of denization.

These Eire the principal distinctions between Aliens, Deni-

zens, and Natives ; distinctions which it hath been frequently

endeavoured within the present century to lay almost totally

aside by one general naturalization act for all foreign protest-

ants ; an attempt which was once carried into execution by

stat. 7 A* c* 5; but this, after three years* experience, was

repealed by stat. 10 A. c. 5. except the clause for naturalizing

the children of English parents born abroad. But in Ireland

14 and IS Car. % (I.) c. 13: 4 G. 1. (I.) c. 9- However,

every foreign seaman who, in time of war, serves two years on

board a British ship, by virtue of the king s proclamation, is by

stat. 13 G. 2. c. 3. ipso facto naturalized, under the like re-

strictions as in stat. 12 JV. 3. c. 2. And all foreign pro tes hints

and Jems, upon their residing seven years in any of the

American colonies, without being absent above two months at

a time, and all foreign protestants serving two years in a mili-

tary capacity there, and none of these falling within the inca-

pacities declared by stat. 4 G. 2. c. 21. (viz, attaint, &c.) shall,

on taking the oath of allegiance and abjuration, or in some cases

an affirmation to the same effect, be naturalized to all intents

and purposes as if they had been horn in this kingdom ; except

as to sitting in parliament or the privy council, and holding

offices or grants of land, from the crown, in Great Britain or

Ireland. Stat 13 G. 2. c. 7: 20 G- 2. c. 44: 2 G. 3. c. 25:

13 G. 3. c. 25 : 20 G. 3. c. 20. They, therefore, are admissible

to all other privileges which protestants or Jews born in this

kingdom are entitled to. What those privileges are, with

respect to Jews in particular, was the subject of very high

debate about the time of the famous Jew bill, stat 2f) G. 2.

c. 26*., which enabled all Jews to prefer bills of naturalization

in parliament without receiving the sacrament, as ordained by

stat. 7 Jac. L c. 2 ; but this act continued only a few months,

and was then repealed by stat. 27 G. 2. c. 1.

By stat. 6 G. 4. c. 67- it is expressly enacted that it shall

not be necessary for persons naturalized (or restored in blood)

to receive the sacrament, a rite formerly required in all such cases.

Where an alien trustee joins in a conveyance, and
afterwards obtains an act of naturalization, by which it is de-

clared that he is from thenceforth naturalized, and shall be

enabled to ** ask, take, have, retain, and enjoy all lands which
he may or shall have by purchase or gift of any person what-
soever," and "shall be to all intents and purposes as if he had
been a natural born subject," this act cannot retrospectively

confirm the title of the purchaser under a conveyance pre-

vious to the act. Fish v. Klein, 2 Merit?, 431.

While the occupation of a dwelling-house by an alien con-

tinues, it carries with it all the advantages and charges of an
occupation by a native ; thus an alien renting a dwelling-

house of the value of 10/, and residing in it for forty days, was
held to gain a settlement under the poor laws. R. v. East'

bourne, 4 East, 103.

If an alien bold as tenant from year to year he is liable to

an action for use and occupation. Pillcinuton v. Peach, 2 Shorn
135.

IV. An alien enemy coming into this kingdom, and taken

in war, shall surfer death by the martial law ; and not be in-

dicted at the common law, for the indictment must conclude

contra ligcantiam suant, §c. and such was never in the protec-

tion of the king. Molht/ de Jur. Marit. M% Aliens living

under the protection of the king, may have the benefit of a

general pardon. Hob* 271- No alien shall be returned on
Liny jury, nor be sworn for trial of issues between subject and

subject, cVc. ; but where an alien is party in a cause depending,

the inquest of jurors are to be half denizens and half subjects;

but in cases of high treason this is not allowed. 2 Inst, 17.

See stat. 27 E. 3, c. 8. that where both parties arc aliens the

inrpiest shall be all aliens ; and stat. 28 E. 3. c. 13. as to trials

between denizens and aliens. See also 1 Com. Dig. tit. Alien.

(C. 8.)

J hough aliens tire subject to the laws, and in enormous
offences (as murder, &c.) are liable in the ordinary course of

justice, yet it may be too harsh to punish them on a local

statute. Thus, a French prisoner, indicted for privately steal-

ing from a shop, was acquitted of that by the direction of the

judge, and found guilty of the larceny only, ForsL 188.

A very great influx of foreigners into England having been
caused in the years 1792 and 179*% by the troubles on the

continent, certain acts were passed (stat. 33 G. 3. c. 4. and
o 4 G. 3. c. 1.>. <>?), commonly called the Alien Acts, compelling
the masters of ships arriving from foreign parts, under certain

penalties, to give an account at every port of the number and
names of every foreigner on board to the custom-house officers

;

appointing justices and others to grant passports to such aliens;

and giving the king power to restrain and to send them out of

the kingdom, on pain of transportation, and 3 on their return, of

death. The same act also directed an account to be delivered

of the arms of aliens, which, if r equired, were to be delivered

up, and aliens were not to go from one place to another in the
kingdom without passports. These regulations were from time
to time altered and amended by various temporary acts. See
54 G. 2. c: 155. passed on the expiration of war ; 55 G. 3. c. 54.

on the renewal of war ; and 56 G. 3. c. H(u containing provi-

sions similar to those of the act 54 G. 3,

The following is an abstract of the last act (7 G. 4. c. 51.)

passed on this subject, and which supersedes all the former
enactments, and may be termed the Peace Alien Act:— Masters
of vessels arriving from foreign parts shall declare what aliens

are on hoard or have landed
;
penalty 20/. and 10/. for each

alien ; not to extend to foreign mariners navigating the vessel :

§ 2. Alien arriving from abroad, or passing from Great
Britain into Ireland, shall declare his name, description, &e. and
deliver up his passport to officer of customs ; penalty 5L : § S,

Officer of customs shall register the alien's declaration, deliver

him a certificate, and transmit declaration, &c. to chief secre-

tary's office : § 4, 5. Such alien, within one week after arrival

in Ireland, shall transmit certificate to the chief secretary, and
g2
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make declaration where he intends to reside : § 6. Alien shall

transmit declaration of residence half-yearly, within one week
after 1st January and 1st July : § 7- Chief secretary may re-

quire more frequent declarations: § 8. Penalty on alien for

false declarations, or neglecting to make the same, not exceed-

ing 50/, or six months' imprisonment, on conviction by two
justices: §9- Certificate shall be sent from chief secretary's

office to the alien, setting forth his name, place of abode, &c.

Penalty on alien not having, or refusing to produce, certificate,

or residing elsewhere, 20/, : § 10, Alien, on departure* may
have his passport returned, and sent to the port, to be delivered

to him on making declarations of departure to officer of customs,,

to be transmitted to chief secretary : §11. New certificates to

be issued in lieu of such as are lost : § 12* Certificate to be

granted without fee ; penalty 201. : § 13, Penalty for forging,

&e. of certificate, &e. 50/.: § I t. Prosecution of offences

before two justices of peace: § 15, Not to affect foreign

ministers, or their registered domestic servants ; nor aliens

having been resident seven years, and obtained certificate

thereof ; nor (in respect of penalties) any alien under fourteen

years: $ Hi. Proof of not being an alien shall lie on the

party : § 1 (i.

By stat. 45 G. 3. c. 32. aliens residing (during the war) in

any place surrendered to Ins majesty, were empowered to act

as merchants or factors, taking the oath of allegiance.

See 58 G. 3. c. 97- (a temporary act) that no alien shall

become a naturalized subject or denizen in any other manner,

or by any other authority, than by act of parliament or letters

of denization.

By the various acts of parliament abovementioned, most, if

not all, of the niceties of the old law relative to aliens are

obviated, and reduced to plain and intelligible rules. See

1 Comm. 366—375: 1 Inst. 2. and 8. and the notes there:

and 7 Rep. Calvin's case. As to descents between aliens col-

laterals, ('oilman". a >i v. .:\ I />/••/. !]:>: I Sid, \<j.> : and

this Diet. tit. Descent. See also tit. Abatement.

ALIENATION, from alienare, to alien.] A transferring

the property of a thing to another : it chiefly relates to lands

and tenements; as to alien land in fee, is to sell the fee-simple

thereof, &c. And to alien in mortmain, is to make over lands

or tenements to a religious house or body politic. Fines for

alienations are taken away by stat. 12 Car* 2. c. 24. except fines

due by particular customs of manors. All persons who have a

tight to lauds may generally alien them to others : but some

alienations are forbidden : as an alienation by a particular

tenant, such as tenant for life, &e. which incurs a forfeiture of

the estate. Co. Lit. 118, For if lessee for lite, by livery,

alien in fee, or make a lease for the life of another, or a gift in

tail, it is a forfeiture of his estate: so if tenant in dower,

tenant for another's life, tenant for years, &c. do alien for a

greater estate than they lawfully may make. Co. Lit. 233,

2,11, Conditions in feoffments, &c, that the feoffee shall not

alien, are void. Co. Lit* 206': Hob. 2()1. And it is the same

where a man, possessed of a lease for years, or other thing,

gives and sells his whole property therein, upon such condi-

tion : but one may grant an estate in fee, on condition that

the grantee shall not alien to a particular person, &c. And
where a reversion is in the donor of an estate, he may restrain

an alienation by condition. Lit. : Wood's Inst. 141.

Estates in tail, for life, or years, where the whole interest is

not parted with, may be made with condition not to alien to

others, for the preservation of the lands granted in the hands

of the first grantee.

ALIMENT. A fund of maintenance* Parents and chil-

dren are reciprocally bound to aliment each other; in like

manner, life-renters are bound to aliment the heirs, and cre-

ditors their imprisoned debtors, where they are unable to sup-

port themselves. Scotch Diet.

ALIMONY, alimonia, nourishment or maintenance.] In

a lc<*al sense, it is taken for that allowance which a married

woman sues for and is entitled to, upon separation from her

husband. Terms de Let/, 38. See tit. Baron and Feme,

XI,
ALLAUNDS, ab alhnis, Scyihice genie, Hare-hounds.

ALLAY, Lat. altaya.] The mixture of other metals with

silver or gold. This allay is to augment the weight of the

silver or g :>ld, so as it may defray the charge of coinage, and

to make it the more fnsiie. A pound weight of standard gold,

by the present standard in the mint, is twenty-two carats line,

and two carats allay : and a pound weight of right standard

silver consists of eleven ounces two penny weight of line silver,

and eighteen pennv weight of allay. Lowndes's Essay upon

Coins, p. 19 : and 9 //. 5. si. 1. c. 1L st. 2. c. 4.

ALLEGIANCE, allegiantia, formerly called ligeance, from

the Latin attigare, and ligare; i. e. ligarncn fdei.~] The
natural, and lawful, and faithful obedience which every subject

owes to his prince. It is either perpetual, where one is a sub-

ject born, or where one hath the right of a subject by natura-

lization, &c. ; or it is temporary, by reason of residence in the

king's dominions. To subjects horn, it is an incident insepa-

rable ; and, as soon as born, they owe by birth-right obedience

to their sovereign : and it cannot be confined to any kingdom,

but follows the subject wheresoever he goeth. The subjects

are hence called liege people, and are hound by this allegiance

to go with the king in his wars, as well within as without the

kingdom. 1 Inst. 129. ci : 2 Inst. 7^1: 7 Co. 4. Calvin's

case.

By the common law, all persons above the age of twelve

years were required to take the oath of allegiance in courts-leef.

There are several statutes requiring the oath of allegiance

and supremacy, &c, to be taken under penalties: justices of

peace may summon persons above the age of eighteen years to

take these oaths. 1 Eliz* e. 1 : 1 W. $ M. c. 1.8: 1 A. st. I.

c. 22.

ALLEGIAUE. To defend or justify by due course of law.

Leges Alured, cap. 4, Spehn.

ALLER. This word (from the German) is used to make
what is added to signify superlatively ; as aHer good is the

greatest good. See Alder. AHer sans jour, see Aler.

ALLEV1ARE. To levy or pay an accustomed fine.

Cornel.

ALLOCATION; allocation In a legal sense, an allowance
made upon account in the Exchequer: or more properly a

placing or adding to a thing.

ALLOCATIONS FACIENDA. A writ for allowing to

an accountant such sums of money as he hath lawfully expended
in his office ; directed to the lord treasurer and barons of the
Exchequer, upon application made. Reg. Grig. 2Q(i.

ALLOCATO COM ITAT L. Anew writ.of exigent allowed,
before any other county court holden, on the former not being
fully served or complied with, &c. Filz. Exig. 14.

ALLOCATUR, it is allowed.— A practical term applied to

the certificate of allowance of costs by the master on taxation,

&c. See tit. Costs, IV.

ALLODIAL, This is where an inheritance is held with-
out any acknowledgment to any lord or superior; and there-
fore is of another nature from that which is feodal. Allodial
lands are free lands, which a man enjoys without paying any
fine, rent, or service, to any other. Alodium. In Domesday
book it signifies a free manmrj and alodarii Lords Para-
mount. Kent Co. Litt. 1. 5: and see 2 Comm. 45. &c. : and
this Diet. tit. Tenure.

ALLUMINOR, from the Fr. allumer, to enlighten.] One
who anciently illuminated, coloured, or painted upon paper or
parchment, particularly the initial letters of* ancient charters
and deeds. The word is used in the old stat. 1 H. 3. c. 9.
ALLUVION. See tit. Occupancy.
ALMANACK, is part of the law of England, of which the

courts must take notice, in the returns of writs, &c, but the
almanack to go by is that annexed to the Book of Common
Prayer. 6 Mod. 41. SI. See tit. Year.

The diversity of fixed and moveable feasts was condemned
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per tot. cur. for we know neither the one nor the other but by

the almanacks, and we are to take notice of the course of the

moon. 6 Mod, 150. 160: Pasch. 3 Ann. B. R. in the case of

Harvey v. Broad, ibid. ]$6. S. C* ; and llo/f, Ch. J. said, that

at the council of Nice they made a calculation moveable for

Easter for ever, and that is received here in England, and

become part of the law; and so in the calendar establishment

by act of parliament. 2 Salk. 6'2(>. pi S. S. C. accordingly ;

per. cur.

Whether such a day of the month was on a Sunday or not,

and so not a dies juridicus, is triable by the country or the

almanack. Dyer, 182. pi. 55. But,

It was said that the court might judicially take notice of

almanacks, and be informed by them ; and cited Robert's case

in the time of Lord Catline ; and Coke said, that so was the

case of Galen/ v, Banbury, and judgment accordingly ; I Leo.

242. pi. 328 : Pasch. 29 ^Eliz. B. R. Page v. Fau cet/. -Cro.

Eliz. 227. pi- 12. S. C. ; and held that examination by alma-

nacks was sufficient, and a trial per pais not necessary, though

error assigned, viz. that the 16th Feb., on which day judgment

was said to be given, was on a Sunday, was an error in fact

;

and the judgment was reversed. Almanacks are liable to a

stamp duty under several statutes.

ALMARIA, (or armaria. The archives, or, as they are

sometimes styled, muniments of a church or library* Gervas.

Dorob. in R. 2.

ALMNER, or ALMONER, rfeemosynarius.~] An officer

of the king's house, whose business it is to distribute the king's

alms every day. f ie ought to admonish the king to bestow his

alms, especially upon saints* days and holidays ; and he is like-

wise to visit the sick, widows that are poor, prisoners, and other

necessitous people, and to relieve them under their wants ; for

which purpose he hath the forfeitures of dcodands, and the

goods of fcl' os de se, allowed him by the king. Fleta, lib. 2,

c. 22. The lord almoner has the disposition of the king's dish

of meat, after it comes from the table, which he may give to

whom he pleases ; and he distributes four-pence in money, a

two -penny loaf of bread, and a gallon of beer ; or instead

thereof, three-pence daily at the court-gate to twenty-four poor

persons of the king's parish, to each of them that allowance.

This officer is usually some bishop.

ALMSFEOH, or almesfeoli, Saxon for alms money ; it has

been taken for what we call Peter- Pence, first given by Ina,

king of the West Saxons, and anciently paid in England on

the first of August. It was likewise called romcfeoh, romcscol,

and hearthpening. Seldens Hist. Tithes, 22 ~.

ALMUTILTM. A cap made with goats' or lambs* skins,

the part covering the head being square, and the other part

hanging behind to cover the neck and shoulders. Monasiicon,

torn. 3. p. IV. Thorn. 1330.

ALNAGE, Fr. aulnage,"] A measure, particularly the

measuring with an ell.

ALNAGE R, or anlnager, Fr. al?iery Lat. ulniger.~\ Is pro-

perly a measure by the ell ; and the word aulne in French sig-

nified! an ell. An anlnager was heretofore a public sworn

officer of the king's, whose place it was to examine into the

assise of cloths made throughout the land, and to fix seals

upon them ; and another branch of his office was to collect a

subsidy or aulnage duty granted to the king on all cloths sold.

He had his power by stat. 25 Ed. 3. st. 4. c. 1., and several

other ancient statutes ; which appointed his fees, and inflicted

a punishment for putting his seal to deceitful cloth, Sec, viz. a

forfeiture of his office, and the value. 27 Ed. 3. st. 1. c. 4:

3 R. 2* c. 2. There were afterwards three officers belonging

to the regulation of clothing, who bear the distinct names of

searcher, measurer, and anlnager; all which were formerly

comprised in one person. 4 Inst. 31 : Cornel.

By 11 and 12 IV. 3. c. 20. alnage duties are taken away
in England, and in Ireland by 57 G. 3. c. 10$.

DE ALNET. DAuney.

ALNETUM. A place where alders grow; or a grove of

alder trees. Domesday Book.
ALO D IU M. See Allodium.

ALOV'KRIUM, a purse. Fleta, lib. 2. c. 82. par. 2.

DE ALTA ripa. Dantry.
ALTERAGE, altaragtum.'] The offerings made upon the

altar, and also the profit that arises to the priest by reason of

the altars obventio altarts. Mich. 21 KHz. It was declared

that by allarage is meant tithes of wool, lambs, colts, calves,

pigs, chickens, butter, cheese, fruits, herbs, and other small

tithes, with the offerings due: the case of the vicar of West
Haddon, in Northamptonshire. But the word altarage at first

is thought to signify no more than the casual profits arising to

the priest from the people's voluntary oblations at the altar

;

out of which a portion was assigned by the parson to the vicar:

since that, oui parsons have generally contented themselves

with the greater profits of glebe, and tenths of corn and hay;

and have left the small tithes to the officiating priests: and

hence it is that vicarages are endowed with them. Terms de

Ley, 39: 2 Cro. 5l6.

It seems to be certain that the religious, when they allotted

the altarage in part, or in whole, to the vicar or chaplain, did

mean only the customary and voluntary offerings at the altar,

for some divine office or service of the priest, and not any share

of the standing tithes, whether predial or mixt. Kenn. Paroch.

Antiq. Gloss*

In the case of Franklyn, and the master and brethren of St-

Cross , T, 1721, it was decreed, that where altaragium is men-
tioned in old endowments, and supported by usage, it will

extend to small tithes, but not otherwise. Bunh. 79»

ALTERATION, alteration] Is the changing of a thing:

and when witnesses are examined upon ex hi hi is, <Sce., they

ought to remain in the office, and not to be taken back into

private hands, by whom they may he altered. Hob. 2,14.

ALTO and BASSO. Ponere se in arbilrio in alto el basso,

means the absolute submission of all differences,

AMABVR, vel AMVA13YH. A custom in the honour of

Clun, belonging to the earls of Arundel: Pretium virginitatis

domino solvtndum. LL. eccl. did. Hoireli Dha, regis IVallhv.

This custom Henry earl of Arundel released to his tenants,

anno 3 and 4 P. $ M.
AMBACTUS. A servant or client. Cowel.

AMBASSADOR, legatus.^ A person sent by one sove-

reign [|>owlt] to another with authority, by letters of cre-

dence, to treat on affairs of state. & Inst. 153. And ambas-
sadors arc cither ordinary or extraordinary; the ordinary

ambassadors are those who reside in the place whither sent ;

and the time of their return being indefinite, so is their business

uncertain, arising from emergent occasions; and commonly
the protection and affairs of the merchants is their greatest

care: the extraordinary ambassadors are made pro tempore }

and employed upon some particular great affairs, as condole-

ments, congratulations, or for overtures of marriage, &c. Their
equipage is generally very magnificent : and they may return

without requesting leave, unless there be a restraining clause

in their commission. Molhy, 1 44.

An agent represents the affairs only of his master: but an

ambassador ought to represent the greatness of his master, and
his affairs. Ibid. By the laws of nations, none under the

quality of a sovereign prince can send any ambassador ; a king

that is deprived of his kingdom and royalty, hath lost his right

of legation. No subject, though ever so great, can send or

receive an ambassador ; and if a viceroy does it, he will be

guilty of high treason : the electors and princes of Germany
have the privilege of sending and reception of ambassadors ;

bnt it is limited only to matters touching their own territories,

and not of the state of the empire. It is said there can be no

amhassador without letters of credence from his sovereign, to

another that hath sovereign authority : and if a person be sent

from a king or absolute potentate, though in his letters of ere-
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deuce he is termed an agent, yet he is an ambassador, he being

for the public. 4 JnsL 153.

Ambassadors may? by a precaution, be warned not to come
to the place where sent; and if they then do it, they shall be

taken for enemies; but being once admitted, even with ene-

mies in arms, they shall have the protection of the laws of na-

tions, and be preserved as princes. Moll* 14ft If a banished

man be sent as an ambassador to the place from whence lie is

banished, he may not be detained or molested there. 4 Inst.
|

153. But if he be not received or admitted as ambassador, he
|

has no privilege as such ; and an ambassador may be refused

in respect of him by whom sent ; or in respect of the person

sent ; as if he is notoriously flagitious ; or if he be disagreeable

to the state to which he is' sent. An ambassador ought not,

however, to be refused without cause. See Grotitts and Malloy,

cited Com. Dig. tit. Ambassador. The killing of an ambas-

sador has been adjudged high treason. 3 Inst. 8. Some
ambassadors are allowed, by concession, to have jurisdiction

over their own families ; and their houses permitted to be

sanctuaries ; but where persons, who have greatly offended,

fly to their houses, after demand and refusal to deliver them

up, they may be taken from thence. Ambassadors cannot be

defended when they commit any thing against the state, or

the person of the king with whom they reside. 4 Inst 152.

An ambassador guilty of treason against the king s life, may
be condemned and executed ; but for other treasons he shall be

sent home, with demand to punish him, or to send him back to

be punished. 4 Inst 152: 1 Roll. Rep. 185.

If a foreign ambassador commits any crime here, which is

contra jits gentium, as treason, felony, &c, or any other crime

against the"law of nations, he loseth the privilege of an am-

bassador} and is subject to punishment as a private alien ; and

he need not be remanded to his sovereign but of curtesy.

Danv. Ah. 327. I3ut if a thing be only malnm prohibitum by

an act of parliament, private law or custom of the realm, and it

is not contra jus gentium, an ambassador shall not be bound by

them. 4 Inst. 153. And it is said ambassadors may be excused

of practices against the state where they reside (except it be in

point of conspiracy, which is against the law of nations), because

it doth not appear whether tiny have it in mandnfis; and then

they are excused by necessity of obedience. Bac. Max. 26.

See on the subject of an ambassador's responsibility for crimes,

Bac. Ab. Ambassadors, vol. I. 1N(>. (Ed. by Gwillira and

Dudd. )

By the civil law, the person of an ambassador may not be

arrested ; and the moveable goods of ambassadors, which arc-

accounted an accession to their persons, cannot be seized on, as

a pledge, nor for payment of debts, though by leave of the king

or state where they are resident ; but on refusal of payment,

letters of request are to go to his master, &c. Molloy, 1 57

:

Dauv. 328. The law of nations touching ambassadors in its

full extent, is part of the law of England ; and the act 7 A,

r. 1 2. is only declaratory, Barbuit's Case, Rep. temp. Ld. Talb.

281: and see 3 Burr. 1748.

By our statute law (stat. 7 A. c. 12.) an ambassador, or

public minister or his domestic servants registered in the office

of the principal secretaries of state, and thence transmitted to

the sheriff's office of London and Middlesex., arc not to be

arrested; if they are, the process shall be void, and the persons

suing out and executing it shall suffer such penalties and cor-

porate punishments as the lord chancellor or either of the chief

justices shall think lit. Also the goods of an ambassadur shall

not be distrained. Stat. ibid. See 1 Comm. 254. The persons

claiming privilege as servants of an ambassador must be such

as are really and bona fide retained and registered in that

capacitv and the act itself (by sect. 5.) expressly prohibits its

extension to merchants and traders liable to the statutes of

bankruptcy. Sec Fitzgib. 200 i Sim 797 : 1 Mis. 20. 73, 79 :

$ H its. 33: 2 Stra. 797: 2 Ld. Raym. 1584: 3 Burr. l6?6 s

4^ Burr, 2016, 17: and Com. Dig. tit. Ambassador.

A resident merchant of London, who is appointed and acts

as consul to a foreign prince, is not thereby exempted from

arrest. 3 Maule c? Selw. 284.

Where the wife of a foreign ambassador's secretary was

arrested on a writ issued against husband and wife, the court

refused to quash the writ, though the husband swore that

before and at the time of the arrest he was in the actual em-

ployment of the ambassador. English v. Caballero, 3 I). $ R. 25.

Where the servant of an ambassador did not reside in his

master's house, but rented and lived in another, part of which

he let in lodgings, it was held that his goods in that house not

being necessarv for the convenience of the ambassador, were

liable to be distrained for poor rates. Novella v. Towgood,

1 Barn. 8? C. 554.

AMBIDEXTER, Lat. One that plays on both sides, fn

a legal sense, it is taken for a juror or embraceor, who takes

raonev of the parties for giving bid verdict. See tit. Juries, stat.

5 Ed, 3.

AMBOGLANNA. Ambleside, in Westmorland, and Bur-

doswold, in Cumberland.

AM BRA, Sax. amber, Lat. amphora.'} A vessel among the

Saxons; it contained a measure of sal t, butter, meal, beer, &c.

Leg. In a', JVest. Sax*

AMBROSSII BURGUS. Amesbury, in Wilts.

AMBRY, the place where the arms, plate, vessels, and every

thing which belonged to housekeeping were kept ; and probably

the ambry at Westminster is so called, because formerly set apart

for that use: or rather the aumoneru, from the Lat. cleemosy-

nen/y an house adjoining to an abbey, in which the charities

were laid up for the poor.

AMENABLE, Fr. amener.} To bring or lead unto; or

amaniable, from the Fr. main, a hand.] Signifies tractable,

that may be led or governed: and in our books it is commonly

applied to a woman, that is governable by her husband. Cornel

Ititerp. It also, in the modern sense, signifies to be responsible,

or subject to answer, &c. in a court of justice.

AMENDMENT, emendatio.} The correction of an error

committed in any process, which may be amended after judg-

ment ; and if there be any error in giving the judgment, the

party is driven to his writ of error; though where the fault

appears to be in the clerk who writ the record, it may be

amended. Terms de Lei/, 3$.

At common law there was little room for amendments, which
appears by the several statutes of amendments and Jeofails, and
likewise by the constitution of the courts

;
for, says Brit ton , the

judges are to record the parols [or pleas] deduced before them
in judgment ; also, says he, Ed. 1. granted to the justices to

record the pleas pleaded before them, but they are not to erase

their records, nor amend them, nor record against their inroll-

ment, nor any way suffer their records to be a warrant to justify

their own misdoings, nor erase their words, nor amend them,
nor record against their inrollment. This ordinance of Ed t 1.

was so rigidly observed, that when justice Hcngham, in his

reign, moved with compassion for the circumstances of a poor
man who was fined 1 3s. ±d. erased the record, and made it 6s. Sd.

he was fined 800 marks, with which, it is said, a clock house
at Westminster was built, and furnished with a clock; but as to

the clock, it has been denied by authors of credit, clocks not

being in use till a century afterwards. Notwithstanding what
is mentioned above, there were some cases that were amendable
at common law.

Original writs are not amendable at common law, for if the
writ be not good, the party may have another; judicial writs

may and have been often amended. 8 Rep. 157,
IV'ha fever at common law might be amended in civil cases,

was at common law amendable in criminal cases, and so it is at

this day : resolved by Holt, Ch. J. Powell, and Paivis, J. 1 Salk.

51. ;;/. 14, Although none of the statutes relating to amend-
ments extend to appeals in criminal cases (3 Salk. 38.), yet the

attorney-general may at any time amend a revenue information.
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3 Anst. 714 : and see 4 Term Rep. 457* And amendments
upon information are made on application to a judge at eham-

bers. 4 Term Rep. 458.

Though misaivarding of process on the roll might be amended
at common law the same term, because it was the act of the

court
;
yet if any clerk at common law issued out an erroneous

process on a right award of the court) that was never amended
in any case at the common law, 1 Salk. 5l.pl. 14.

Anciently all pleas were ore tenus at the bar ; and then if any

error was spied in them, it was presently amended, Since that

custom is changed, the motion to amend, because all in paper,

succeeded in the room of it \ and it is a motion that the court

cannot refuse ; but they may refuse it if the party desiring it

refuse to pay costs, or the amendment desired should amount to

a new plea. 10 Mod. 88.

Mistakes are now effectually helped by the statutes of

amendment and jeofails ; the latter so called, because when
a pleader perceived any slip in the form of his proceeding, and

acknowledges such error (jeo faite, or j'ai faille), he is at

liberty by those statutes to amend it, which amendment is

seldom actually made, but the benefit of the act is attained by

t

i

ie Gon rt overlook ing the exception. 2 *S7ra . 1011. These

statutes are in the whole twelve in number, and are here

recapitulated chronologically, by which all trilling exceptions

are so thoroughly guarded against, that writs of error cannot

since be maintained, but for some material mistake assigned.

3 Comm. 407 ; which see, and Bullers Nu Pri. (Ed. 1793) 320.

And for a more extended view of the cases in which amend-
ments may or may not be made, see Com. Dig. tit. Amendment.

Bv stat. 14 Ed. 3- (>, no process shall be annulled or discon-

tinued, by the misprision of the clerk in mistaking in writing

one syllable or one letter too much or too little, but it shall be

amended.
The judges afterwards construed this statute so favourably,

that they extended it to a word ; but they were not so well

agreed, whether they could make these amendments, as well

after as before judgment; they thought their authority was

determined by the judgment ; therefore by stat 9 7/. 5. c. 4.

it is declared that the judges shall have the same power, as well

after as before judgment, as long as the record in process is

befhro them. Gilb. H. C B. 110.

This statute is confirmed by stat, 4 H. 6. c. 3. with an

exception, that it shall not extend to process on outlawry, or to

records or processes in Wales. But according to 2 Sand. 40.

this last exception, and the like exception in 8 H. 6. c. IS*

seem to be annulled by the statute 27 H. S. c. 2(1 by which it

is enacted, that the laws of England shall be used, practised,

and executed in Wales.

Though the foregoing statutes gave the judges a greater

power than they had before, yet it was found that, they were too

much cramped, having authority to amend nothing but process,

which they did not construe in a large signification, so as to

comprehend the whole proceedings in real and personal actions,

and criminal and common pleas, but confined it to the mesne pro-

cess andjury process ; S Co, 157- a- And therefore, to enlarge

the authority of the courts, the stat. 8 IL (>. r. 12. gives power

to amend what they shall think in their discretion to be the

misprision of their clerks, in any record, process, and plea, war-

rant of attorney, writ, or panne!, or return. Gilb. H. C* B. 3 10.

There are only two statutes of amendments, viz. 14 Ed. 3.

stat. 1. c. 6. and 8 //. 6- c. 12. & 15 ; the rest are reckoned to be

statutes of jeofails, and not of amendments; per Powell, J.

1 SalL 51. pi. 14. Mick. 3 A. B. R. in the case of The Queen

v. Tuichin.—And ibid, he held that the 8 //, 6. was only to

enlarge the subject matter of 14 Ed. 3. and that 14 Ed. 3.

extends only to process out of the roll, viz. writs that issue out

of the record, and not to proceedings in the roll itself: but that

the 14 Ed. 3. extends not to the king, because of these words

(challenge of the party), and that the stat, 8 H. fi. has always

been construed in limitation of the act of Ed. 3 ; and the excep-

tion in the statute of //. 6. was only ex abundant i canteta ; and

all judges and sages of the law in all ages have taken it not to

extend to the crown ; and the cases on the other side are not

to be relied upon.

By stat, 8 //. (>. c. 15. " The king's justices, before whom
any misprision shall be found, be it in any records and processes

depending before them, as well by way of error as otherwise,

or in the returns of the same, by sheriffs, coroners, bailiffs of

franchises, or any other, by misprision of the clerks, of any of

the said courts, or of the sheriffs* coroners, their clerks, or other

officers, clerks, or other ministers whatsoever, in writing one
letter or one syllable too much or too little, shall have power
to amend the same."

As these statutes only extended to what the justices should

interpret the misprision of their clerks, and other officers, it was
found by experience, that many just causes were overthrown

for want of form, and other failings, not aided by this statute,

though they were good in substance, and therefore the statutes

of jeofail were made. Gilb. If. C. B. 11 J.

By stat. 32 H. 8. c. 30. it is enacted, " That if the jury have

once passed upon the issue, though afterwards there be found

a jeofade in the proceedings, yet judgment shall be given

according to the verdict." The stat. 18 Eliz. c. 14. ordains,

" That after verdict given in any court of record, there shall

be no stay ofjudgment, or reversal, for want of form in a writ,

count, plaint, &c, or for want of any writ original or judicial

;

or by reason of insufficient returns of sheriffs, &c." 13y stat.

21 Jac. h c. 13. ** If a verdict shall be given in any court of

record, the judgment shall not be stayed or reversed for variance

in form between the original wrii or bill and the declaration,

&c, or for want of averment of the party's being living, so as

the person is proved to be in life ; or for that the venire facias

h in part misawarded ; for misnomer of jurors, if proved to be

the persons returned; want of returns of writs, so as a panml
of jurors be returned and annexed to the writs; or for that the

return-officer's name is not set to the return, if proof can be

made that the writ was returned by such officer, &c,"

The stat. 16 and 17 Car. 2. c. 8. (called by Twisden, J. an

omnipotent act, 1 Vent. 100; and made perpetual by stat. 22
and 23 Car. 2. c. 4.) enacts, ** That judgment shall not be stayed

or reversed after verdict in the courts of record at Westminster,

&c. for default in form ; or for that there are not pledges to

prosecute upon the return of the original writ, or because the

name of the sheriff is not returned upon it, for default of

alleging and bringing into court of any bond, bill, or deed, or

of alleging or bringing in letters testamentary, or of adminis-

tration ; or for the omission of vi el annis, or contra pacem>
mistaking the Christian name or surname of cither party, or the

sum of money, day, month, or year, &e, in any declaration or

pleading, being rightly named in any record, &c, preceding ; nor

for want of the averment of hoc paratus est verified re, or for not

alleging prout patet per recorditm, for want of profert of deeds

(stat. 4 and 5 A.), see Willes's Rep. 125. n. (tL) for that there

is no right venire, if the cause was tried by a jury of the proper

country or place ; nor shall any judgment after verdict, by con-

fess i on
,
cogno vit acttonem, & c. i )e reversed fo r wan t of m iser i-

cordia or capiat ur, or by reason that either of them are entered,

the one for the other, &c. ; but all such defects, not being against

the right of the matter of the sttit
y
or whereby the issue or trial

are altered, shall be amended by the judges ;
though not in suits

of appeal, of felony, indictments, and informations, on penal

statutes, which are excepted out of the act.

By stat. 4 and 5 A. c. l(i. all the statutes of jeofails shall

extend to judgments entered by confession, nil dicit or non sum
injormatus in any court of record, and no such judgment shall

be reversed, nor any judgment or writ of inquiry of damages
thereon shall be stayed for any defect which would have been

aided by those statutes, if a verdict had been given, so as there

be an original writ filed, &c»—By stat. 9 A. c. 20. § 7. this act,

and all other statutes ofjeofails are extended to writs of man-

damus and informations in the nature of a quo warranto ; the

statutes ofamendment and jeofails not being construed to extent 1
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to criminal prot-codings, or on penal statutes in general. Bull.

N. P. 325 : 2 Mod. 144, But a mandamus may not amended

after return. 4 Term Rep. 689- The stat. 5 G. ] . c. 1 3. ordains,

that, after verdict given, judgment shall not he stayed or

lvwrsed for defect in form or substance in any bill or writ, or

for variance therein from the declaration, or any other proceed-

ings. 25 G. 3. c. 80. £ 17 : Jfctp. A'. .8. 173. (1.)

By a recent statute (<) G. 4. c< 15.) any judge sitting at nisi

pitas, and any court of oyer and terminer and general gaol

delivery in England, Wales", and Ireland (if such courts or judges

shall see fit so to do) shall and may cause the record on which

any trial may be pending before any such judge or court in

any civil action, or in any indictment or information for any

misdemeanor, when any variance shall appear between any

matter in writing or in print produced in evidence, and the

recital or setting forth thereof upon the record whereon the

trial is pending, to he forthwith amended in such particular by

some officer of the court on payment of such costs (if any) to

the other party as such judge or court shall think reasonable,

and thereupon the trial shall proceed as if no such variance had

appeared : and in case such trial shall be had at nisi prius, the

order for the amendment shall he indorsed on the postea and

returned together with the record ; and thereupon the papers,

rolls, and other records of the court from which such record

issued shall be amended.

By the late act 1 Jl\ 4. c. 70. § 27- the court of Common

Pleas shall have the like power and authority to amend the

records of fines and recoveries passed in any of the Welsh courts

abolished by that act, as if the same had been levied, suffered,

or had, in the court of Common Pleas.

By the foregoing statutes (from 14 E. 3. c. (I to 8 H. 6.

c. 15.) the faults and mistakes of clerks are in many cases

amendable: the misprision of a clerk in matter of fact is

amendable ; though not in matter of law. Palm. 258. If there

be a mistake in the legal form of the writ, it is not amendable:

there is a diversity between the negligence and ignorance of the

clerk that makes 'out writs; for his negligence (as if he have

the copy of a bond, and do not pursue it) this shall be amended;

but his ignorance in the legal course of original writs is not

amendable. 8 Rep. 159. A party's name was mistaken in an

original writ ; and it appearing to the court that the eursitor's

instructions were right, the writ was amended in court ; and

tfiey amended all the proceedings after. 2 Venl. 152: Oo.

( \n\ 74. If a thing which the plaintiff ought to have entered

himself, being a matter of substance, be totally omitted, this

shall not he amended ; but otherwise it is, if omitted only in

part and misentered. Danv. Ab, 34(j. By the common law

a writ of error, returned and filed, could not be amended;

because it would alter the record: but now by stat. 5 G. 1. the

writs of error, wherein there shall be any variance from the

original record, or other defect, may be amended, by the court

w here returnable. See tit* Error.

In an assumpsit, the defendant pleads Xot Guilt u, thereupon

isssue is joined, and found for the plaintiff, he shall have judg-

ment, though it is an improper issue in this action ; for as there

is a deceit alleged, Not Guilty is an answer thereto, and it is

but an issue misjoined, which is aided by stat Cro. Eliz* 407.

If in debt upon a single bill, the defendant pleads payment,

Without an acquittance, and issue is joined and found for the

plaintiff, though the payment without acquittance is no plea to a

single bill, he shall have judgment, because the issue was joined

upon an affirmative and a negative and a verdict for the plaintiff,

Mich. 37 and 38 Eliz. : 5 Rep. 43. An ill plea and issue may

he aided by the statute of jeofails, after a verdict : and if an

issue joined be uncertain and confused, a verdict will help it.

Cm Car. 31 6: Hob. 113. The statutes likewise help when

there is no original ; and where there is no bill upon the file, it

is aided after verdict by statute, but when there is an original,

which is ill, that is not aided. Cro. Jac. I 85. 480 : Cro. Car. 282.

The statute of jeofails, 1 6 and 1? Car. 2. helps a mistrial in a

proper county, but not where the county is mistaken. 1 Mod. 24.

When the award of a writ of inquiry on the roll is good the

writ shall be amended by the roll. Carih 10. The court cannot

amend to make a new writ ; or to alter a good writ, and adapt

it to another purpose, &c. only when the writ is bad and vicious

on the face of it. Mod. Cas. 9.63. 31(i.

With respect to declarations, a declaration grounded on an

original writ may not be amended, if the writ be erroneous:

though if it be on a bill of Middlesex or a latitat, it is amendable.

1 Ltil Ah. 6j. But see tit. Original for the new act abolishing

proceedings by original and hill of Middlesex.

A plaintiffmay amend his declaration in matter of form after

a general issue pleaded, before entry thereof, without payment

of costs; if he amend in substance, he is to pay costs, or give

imparlance ; and if he amend after a special plea, though lie

would give imparlance, he must pay costs. 1 LUl 58;

1 IVils. 78 : Imp. K. B. 181. A declaration in ejectment laid

the demise before the time; this was not amendable, for it

would alter the issue, and make a new title in the plaintiff.

] Sulk. 48. The plaintiff declared on the statute of Wmton

for a robbery done to himself, when it should have been of his

servants; he had leave to amctid. 3 Lev. 347- If a defendant

pleads a plea to the right, or in abatement, the plaintiff may

amend his declaration ; but not where he demurs, for his fault

may be the cause of the demurrer. 1 Salk. 50. A demurrer

may be amended after the parties have joined in demurrer if

it be only in paper. Slt/le, 48. Where a plea shall be amended,

when in paper, or on record, &c. see the statute 4 Geo. 2,

c. 26.

As to the amendments of records, $c. an issue entered upon

record, with leave of the court, may be amended ; but not in a

material thing, or in that which will deface the record. 1 LilL

Abr. 61. A record may be amended by the court in a small

matter, after issue joined, so as the plea be not altered. Danv.

Abr. 338, See the stat. 8 //. 6. cc. 12. 15. ante. If on a

writ of error a record is amended in another court in affirmance

of the judgment, it must he amended in the court where judg-

ment was given. Hardr. 505, Where the record of nisi prius

does not agree with the original record, it may be amended

after verdict, provided it do not change the issue : but a record

shall not be amended to attaint the jury, or prejudice the

authority of the judge. A general or special verdict may be

amended by the notes of the clerk of assize in civil causes ; but

not in criminal actions. I Salic. 4?. The issue roll shall be

amended by the imparlance roll which is precedent ; but a roll

may not be amended after verdict, when there is nothing to

amend it by ;
though surplusage may be rejected, and so make

it good. Cro. Car. Q2: 1 Sid* 135.

In an action on the statute of usury, a verdict was given for

the plaintiff, and taken on one of the counts, in the declaration.

—The other counts being found for defendant.— Motion in

arrest of judgment.—The principal cause was, the christian

mmu' of one of the persons mentioned in that count (rightly

named in that count before) was mistaken in the issue roll,

which had heen carried in, whereby the count was rendered ab-

surd, and bad. The court gave leave to file a right bill

(the proceedings being by bill), and afterwards amended the

isAtte roll, by the hill.—The nisi prius roll w as right. —Gardner,
(jui lam, v. Brown, B. R. Trin* T* 15 G. 3. This was done
as an amendment at common la?v.

A mistake of the clerk in entering a judgment ; as where
it was that the defendant recovered, instead of the plaintiff, &c»
was ordered to be amended. Cro. Jac. 631 : Hull. 41. A
judgment may he amended by the paper book signed by the
master. 1 Salt* 50. At common law, the judges may amend
their judgments of the same term ; and by statute of another
term/ 8 Rep* 156: 14 E. 3. If judgments are not well en-
tered, on payment of costs they will be ordered to be so : when
judgments are entered 'tis said the defects therein being the
act of the court, and not the misprision of the clerk, are not
amendable. Golsb. 104. Mistakes in returns of writs, lines and
recoveries, made by mutual assent of parties, may be amended.
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5 Rep. J-5. Judgment shall not be staid after verdict, fur that

an original wants form, or Varies from the record in point of

form, which are amendable. 5 Rep. 45. After verdict given in

any court of record where shall be no stay of judgment for

want of form in any writ, or insuilieient returns of sheriffs,

variance in form between the original writ and declaration, ike.

stat. 32 H. $: 18 25/iz.: vide 5 G. I.e. IB. The posiea may be

amended by the judge's notes. 1 Wils. S3: 2 Stra. 1197. S.C.

As to amendments in informations by the attorney general,

see 1- Term Rep. 457, 8-

Amendments are usually made in affirmance of judgments ;

and seldom or never to destroy them : and where amendments
were at common law, the party was to pay a fine for leave to

amend. 3 6'alL 29-

All amendments are within the discretion of the court, and
are allowed in furtherance of justice under the particular cir-

cumstances of each case, 7 Term Rep. 6'99* Amendments are

commonly made by summons and order at the judges' chambers,

or they may now be made by the judges in their circuity Under
the 1 G. 4. c. 55. § 5., previous to which statute it seems that

when the amendment proposed was material, it could not be
made by a judge at nisi pruts. See Tidd, chap. 2<). (<Hh cd.)

A bill of Middlesex, filed of record as of 24 G. 3, when it

ought to have been of the 25th, may be amended agreeable to

the truth. Green v. Remet, ] Term Rep. 7S L
2. There is a

distinction between amending those mistakes which are occa-

sioned by the act of the party, and those which are occasioned

by the act of the clerk. As in the case of execution, if the

clerk enter judgment de bonh propriis, instead of de bonis tes-

iatoris, and error is brought, the court of K. B. will order the

entry to be amended, even if the record is sent back from the

Exchequer chamber. Ibid. Per Buller, J.

After argument on demurrer, and before the court has given

judgment, leave is sometimes given to amend. Stra. 954

:

Pleas and replications may also be amended in the same
manner. Lord! Rat/m. 1441.

After verdict found on some issues, and demurrer argued as

to others, application made to withdraw the demurrer, and
plead, court refused. 1 i?wrr. 316.

The court will not allow plea to be amended after demurrer
when the plaintiff has lost a trial. Rep. in Temp. Hard. 17L

j

Leave given to amend the declaration by entitling it of the

day on which ii was actually delivered, instead of the term

generally, in order to accord with an averment therein, that

other defendants named in the writ were then outlawed.

Confanche v. La Reuz, I East, 133.

If the award of the writ of enquiry on the roll be right, the

teste of the writ, if wrong, shall be amended by it. Johnson
v. Tonlmin, 4 East, 1 73. See as to amendment, Tidd's Prac.
GgG. (9th ed.)

A M K K ( I A M 1 N T , a mereia matinm ( from the F r. merci
)

,

signifies the pecuniary punishment of an offender against the

king or other lord in his court, that is found to he in miseri-

cordia, i.e. to have offended, and to stand at the mercy of the

king or lord. The author of Terms de Ley saith, that amercia-
ment is properly a penalty assessed by the peers or equals of

the party amerced, for the offence done ; for which he putteth
himself at the mercy of the lord. Terms de Ley, 4-01 And by
the statute of Magna Charta, c. 14. a freeman is not to be
amerced for a small fault, but proportionable to the offence,

and that by his peers. {) H. 3. c. 4. amerciaments arc a more
merciful penalty than a fine ; for which if they are too grievous,

a release may be sued by an ancient writ founded on Magna
Charta , called moderala misericordia. See New Nat. Brev.
3 67: F. N. B. 76. The difference between amerciaments
and fine is this; fines are said to be punishments certain, and
grow expressly from some statute: but amerciaments are such
as arc arbitrarily imposed. Kitch. 7S. Also fines are imposed
and assessed by the court: amerciaments by the country; and

VOL. I.

no court can impose a fine, but a court of record : other courts

can only amerce. 8 Rep* SQ. 41.

A court-lect can amerce for public nuisances only. 1 Sound.
135. For a fine and all amerciaments in a court-leet, a distress

is incident of common right; but for amerciament in a court

baron, distress may not be taken but by prescription. ] 1 Hep.
45. When an amerciament is agreed on, the lord may have an
action of debt, or distrain for it, and impound the distress, or

sell it at his pleasure ; but he cannot imprison for it. 8 Rv}>.

41. 45. Vide the case of the Duke of Bedford v. Alcock, B.R.
1 Wih 248. See tit. LeeL
There is also amercement in pleas in the courts of record,

when a defendant delays to tender the thing demanded by the

king's writs, on the first day. Co. Lit. lift. And in all per-

sonal actions without force, as in debt, detinue, &c if the

plaintiff be nonsuited, barred, or his writ abate for matter of

form, he shall be amerced, but if on judicial process, founded

on ajudgment and record, the plain tiff be nonsuited, barred, &c,
he shall not be amerced. 1 Nek. Abr. 206\ And an infant, if

nonsuited, is not to be amerced : Jen/c Cent. 258. The capias

pro
t
fine is taken away by 5 IV. £f M. c. 12.

The amerciament of the sheriff, or other officer of the king,

for misconduct, is called amerciament royal. Terms de Ley,

Amerciaments are likewise in several other cases. See tit.

Fines fur (
)
/fences.

AM E 1 1 1

C
* A . See Importa tion : PIa nla fiofts.

AMESSE. See Amielus.

AMI. Vide Amip
A MKT A. See Almuthim.

AMICTUS. The uppermost of the six garments worn by
priests, tied round the neck, and covering the breast and heart
— Amictus, alba, cingulum, stola, manipulus ei planeta.—These
were the six garments of priests.

A MICUS CURWE. If a judge is doubtful or mistaken in

matter of law, a stander-by may inform the eouit, as amicus
cur'av. 2 Co. Inst. 178. In some cases, a thing is to be made
appear by suggestion on the roll by motion ; sometimes by
pleading; and sometimes as amicus curice. 2 Keb. 548. Any
one as amicus curice may move to quash a vicious indictment

;

for if there were a trial and verdict, judgment must be arrested.

Com-herby \3. A counsel urged, that he might, as amicus
curice, inform the court of an error in proceedings, to prevent

giving false judgment ; hut was denied, unless the party was
present 2 Shorv. Rep. 897-

AMITTERE LEGEM TERRjE, or LIBERAM LEGEM.
To lose and be deprived of the liberty of swearing in any
court: as to become infamous, renders a person incapable of

being an evidence. Vide Ganvil, lib. 2. And see the statute

5 Eliz. c. 9- against perjury. So a man that is outlawed, Sec.

is said to lose his law, i. e. put out of the protection of the law,

at least so far as relates to the suing in any of his majesty's

courts of justice, though he may be sued.

AMMOBRAGIUM. A service suggested by Spelman to

be the same as Chevage ; which see.

AMNESTY, amncstia, ob!hio.~\ An act of pardon or obli-

vion, such as was granted at the restoration by king Charles II.

AMNTTLM INSULA. Isles upon the West coast of

Britain. Blount*

AMORTIZATION, amortization Fr. omortissemerd.~\ An
alienation of lands or tenements in mortmain, viz., to any cor-

poration or fraternity, and their successors, &c. And the

right of amortization is a privilege or licence of taking in

mortmain- In the statute de libertatibus perquirendis, anno

27 Ed. I. st. 2. the word amortiscment is used,

AMORTISE, Fr f amort ir.~\ To alien lands in mortmain.

AMOVEAS manus. See Oustre le Main.
AMPLIATION, ampliation An enlargement ; in law a

referring of judgment, till the cause is farther examined.

AMY, amicus.] In law proehein amy is the next friend to

be trusted for an infant. And infants are to sue hy proehein

u
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amy (i. c. next friend) or guardian, and defend by guardian.

Alien ntn
if

is a foreigner here subject to some prince in friend-

ship with us.

AN, JOUR and WASTE. See Year, Day and Waste.

ANCESTOR, antecessor^ or predecessor!} One that has gone

before in a family: but the law makes a difference between

What we commonly call an ancestor and a predecessor

;

the one being applied to a natural person ami his ancestors,

anil the other to a body politic and their predecessors. Co.

tit 78. h.

ANCESTREL. What relates to or hath been done by

one's ancestors ; a s hamage a n rest > el, & c

ANCHOR. Is a measure of brandy, &e. containing ten

gallons. Lex. Mereal.

ANCHORAGE, aneora^iton^ A duty taken of ships for

the use of the haven where they cast anchor. M- S. Arth.

Trevor, Ann. The ground in ports and havens belonging to

the king, no person can let any anchor fall thereon, without

paving therefore to the king's officers,

ANCIENTS. Gentlemen of the inns of court. In Gray's

Inn the society consists of benchers, ancients, banish p», and

students under the har ; and here the ancients are of the oldest

banisters. In the Middle Temple such as have gone through,

or are past their readings, are termed ancients: the inns of

Chancery consist of ancients and students or clerks ; and from

the ancients one is vearlv chosen the principal or treasurer,

ANCIENT DEMESNE, or domain; vetus pairimoinum

dominiJ] fs a tenure whereby all the manors belonging to the

crown in the days of St. Edward and William, called the Con-

queror, were held. The number and names of all manors,

after a survey made of them, were written in the book

of Domesday ; and those which by that book appear to have at

that time belonged to the crown and are contained under the

title terra regis, are called ancient demesne. Kitch. 98.
r

i be

lands which were in the possession of Edward the Confessor,

and were given away by him, are not at this day ancient

demesne, nor any others, except those writ down in the book of

Domesday; and therexore, whether such lands are ancient

demesne or not, is to be tried only by that book. 1 Salt* 57 *

4 Inst. 26*9 : Hob. 188 r 1 Brownl 43 : F. Ar
. B. If) D.

But if the question is, whether lands be parcel of a manor

which is ancient demesne, this shall be tried by a jury. For
1 parcel or not parcel' is matter of fact. 9 Rep. case of the

Abbot of Strata Marcella, Salk, 56. 774 : and see 2 Burr. 1046.

The qualities and privileges of ancient demesne are very

different from, and some of them are hardly reconcileable with,

the notion of its being a species of copyhold. Scriven (on

Copvholds, 656) states that there are three sorts of tenants in

ancient demesne ; one, those who hold their lands freely by the

grunt of the king
J

a second who hold of a manor which is

ancient demesne, but not at the will of the lord, and whose

estates pass by surrender or deed and admittance, and who are

o' nominated customary freeholders ; and a third, who hold of a

manor which is ancient demesne by copy of court roll at the

will of the lord, and arc denominated copyholders of base

tenure ; which latter cannot maintain a writ of right close, or

monstravetunt, but are to sue by plaint in the lord s court.
^

In the cases generally this fact is overlooked, though it is

ntv important, as making even the highest privileges and the

freest qualities not unreasonable with reference to some tenants

in ancient demesne, to whom probably they ought to be

confined.

Whatever be the kind of ancient demesne which a manor

is pleaded to be, the truth of such plea is always tried by

Domesday Book, which has therefore been called Liber Jtfdi-

catorius.
'

This book contains a survey of all manors throughout

England, except those in the four northern counties and in

part of Lancashire, It has been lately reprinted with great

fidelity and correctness by order of government, as well as a

valuable supplement, called the Boldon Book, which contains a

similar survey of the palatinate of Durham, made by order of

Bishop Pudsey, nephew to King Stephen, in the year 1183.

Fitzherhert tells us, that tenants in ancient demesne had

their tenures from ploughing the king's lands, and other works

towards the maintenance of the kings freehold, on which

account they had liberties granted them. F.N. B. 14. ^28,

And there were two sorts of these tenures and tenants; one

that held their lands freely by charter; the other by

copy of court roll, according to the custom of the manor.

Brit. c. 66. The tenants holding by charter cannot be im-

pleaded out of their manor ; for if they are, they may abate

the writ bv pleading their tenure: they are free from toil, for

all things boiitrht and sold concerning their substance and hus-

bandry. And they may not be impanelled upon an inquest.

F K B. 14. If tenants in ancient demesne are returned on

juries, they may have a writ de non pouendis in assists, $C<

and attachment against the sheriff. 1 Rep. 105. And if they

are disturbed by taking duties of toll, or by being distrained to

do unaccustomed services, &c. they may have writs of mon-

sfraverunt, to be discharged. See F. N. B. 14: New Nat.

Br. 35 : 4 Inst* 269. These tenants are free as to their

persons; and their privileges are supposed to commence by act

of parliament ; for they cannot be created by grant at this day.

1 Salk. 57.

Lands in ancient demesne are extendible upon a statute mer-

chant, staple, or elegit. 4 Inst. 270. No lands ought to he ac-

counted ancient demesne but such as are held in socage ; and

whether it be ancient demesne or not, shall be tried by the

book of Domesday. A lessee for years cannot plead in ancient

demesne : nor can a lord in action against him plead ancient

demesne, for the land is frank-free in his hands. Dane.

Abr. 060.

In real actions, ejectment, replevin, &c. ancient demesne is

a good plea; but not in actions merely personal. Dane. 658.

If in ancient demesne a writ of right close be brought, and pro-

seeuted in nature of a formedon ; a line levied there by the

custom, is a bar : and if this judgment be reversed in C. B.

that court shall only adjudge that the plaintiff be restored to

his action in the court of ancient demesne; unless there is some

other cause, which takes away its jurisdiction. Jenk. Cent. 87 '

Dyer, 373. See the statutes 9 H. 4. c. and S II. 6. c, 26. to

prevent depriving lords in ancient demesne of their jurisdiction

by collusion.

A fine in the king's courts will change ancient demesne to

frank-fee at common law ; so if the lord enfeoffs another of

the tenancy ; or if the land comes to the king, &c, 4/Inst> i7<).

See Fine. But if the lord be net a party, he may have a writ

of disceit, and avoid the fine or recovery ; for lands in ancient

demesne were not originally within the jurisdiction of the

courts of Westminster ; but the tenants thereof en joy this

amongst other privileges, not to be called from the business of

the plough by any foreign litigation. 1 Moll* Abr. .127- If the

lord be party, then the lands become frank-fee, and are within

the jurisdiction of the courts of Westminster ; for the privilege

of ancient demesne being established for the benefit of lord and

tenant, they may destroy it at pleasure. 2 Roll. Abr. .124:

I

1 Salk. 57.

With respect to pleading, it is to he observed, that in all

actions wherein, if the demandant recover, the lands would be

frank-fee, ancient demesne is a good plea. I Rolf. Abr. t-hlU.

Therefore in all actions real, or where the reahy may come
in rp les lion, ancient demesne is a good plea ; as assise, writ of

ward ofland, writ of account against a bailiff of a manor, writ

of account against a guardian, &c. See i Inst, 4270 : 1 Roll*

Abr. 322, 323.

In replevin ancient demesne is a good plea, because by

intendment the freehold will come in question. Godb. 61:

1 BuH 108.

In an ejeefkmeju nue ancient demesne is a good plea ; for by

common intendment the right and title of the lands will come
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in question ; anil if in this action it should not he a good plea,

the ancient privileges of those tenants would be lost, inasmuch
us most titles at this dav are tried hv ejectment* Hob. 47 :

I Bulst. 108 : Hell. 177: Cm Flh. 826.

Rut in all actions merely personal, as debt upon a lease,

/r:\\j):i.sx fjitare clansum j regit, §c. ancient demesne is no plea*

II >l>. 4? : & Oo. 105. For farther matter see Kyd*s Com.
Dig. tit. Ancient Demesne,
ANCIENTY, Fr. Ancienle, Lat. Antiquitas.~\ Eldership or

seniority. This word is used in the stat. of Ireland, 14 H. 3.

ANDENA. A swath in mowing: it likewise signifies as

much ground as a man can stride over at once.

ANbERIDA. Newendcn, in Kent.

ANDREAlJOTlS. St. Andrew's, in Scotland.

A N ELAC I US. A short knife or dagger. Mat. Paris,277.
ANFELDTYHDE, or, according to Somner, AnfeallihU^

a simple accusation ; for the Saxons had two sorts of accusa-

tions, viz, simplex and triplex: that was called single, when
the oath of the criminal and two more were sufficient to dis-

charge him ; hut his own oath, and the oaths of five more were
required to free him a iriplici accusations Blount. See Leg.
A dt 1stuni,c. 19* upud B t ornpton .

ANGARIA, Fr. Angaire; interpreted Personal Service.]

A troublesome vexatious duty or service which tenants were
obliged to pay their lords ; : i : . : I they performed it in their own
persons. Impressing of ships. Blount See also Spelman and
Cow el ; the former of whom gives some fanciful derivations

under this word, and v. Perangaria. It seems that it may be

easily and rationally derived from Angor, Lat.

ANGELICA VEST IS. A monkish garment which laymen
put on a little before their deaths, that they might have the i

benefit of the prayers of the monks. It was from them called

augelicus, because they were called angeli, who by their prayers
animce saluti succurrebant. And the word snccurrendnm, in

our old hooks, is understood of one who had put on the habit,

and was near death. Monasfieon, I fom. p.

ANGEL. An ancient English coin value 10s.

ANGILD, Angitdum.~\ The bare single valuation or com-
pensation of a criminal ; from the Sax. An, one, and gild, pay-
ment, mulct, or fine Twigild was the double mulct or 6h6 ;

and trigild the treble, according to the rated ability of the

person. Laws of Ina, c. 20 : Spehn.

ANGIDLLARIANUM MONASTERIUM. The city of
Elv.

ANGLING. See Fish.

ANHLOTK. A single tribute or tax. The wo:ds anhlote

and anscot are mentioned in the laws of William the Con-
queror ; and their sense is, that every one should pay accord-

ing to the custom of the country his part and share, as scot and
lot, &c. Les;. W\ 1. e: 64
ANIENS, Fr.] Void, baJig of no force. F. N. B. 214.
ANIENT, Anient?, Fr.] Made void.

ANIMALS, of a base nature, such as dogs, &c. (see that

tit*) or Jerce natures^ as deer, hares, &c. fish (except in a tank)

are not the subject of larceny. 3 Nist. S0{), 310.

By 9 G' 1- c. 31, § 15. the crimen innominabile committed
either with mankind or with any animal is punishable with
death.

ANN or ANNAT, is half a year's stipend, over and above
what is owing for the incumbency, due to a minister's relict,

child, or nearest of kin after his decease. Scotch Diet,

ANNA LES. Yearlings, or young cattle from one to two
years old.

ANN ATS, Annates^ This word has the same meaning
with first fruits, stat. 25 II. 8. c. 20. The reason of the name
is, because the rate of the first fruits paid for spiritual livings

is after the value of one year's profit.

ANNEALING OF TILE, stat. 17 Ed. 4. e. 4. From the
Saxon Oncelan, Accendcre, signilies the burning or hardening
of tile.

ANNEXATION, is employed to exprc?s the act of uniting

lauds to the crown and declaring them unalienable. It is eiSi-

ployed also to express the appropriating of church lands to the
crown, and the unions of lauds, lying at a distance from the

kirk to which they belong, to a kirk to which thdy are more
contiguous. Scotch Diet.

ANNIENTED, from the Fr. Aneantir.~] Abrogated, frus-

trated, or brought to nothing. Lit. sect. 741.

ANNIVERSARY DAYS, Dies Anniversary^ Solemn
days appointed to be celebrated yearly in commemoration of

the death or martyrdom of saints ; or the days whereon, at

the return of every year, men were wont to pray for the souls

of their deceased friends, according to the custom of the

Roman Catholics, mentioned in the statute of 1 Erf. 6. c. 14-.

This was in use among our ancient Saxons, as may be seen in

Lib. Barnes, sect. 134. The anniversary, or yearly return of

the day of the death of any person, which the religious regis-

tered in their ohitnal or marlyrology, and annually observed

in gratitude to their founders and benefactors, was by our fore-

fathers called a year-day and a mind-day, i. e. a memorial dav.

ANNI NU BILES. * See tit. Age.

ANNO DOMINI, The computation of time from the in-

carnation of our Saviour; which is generally inserted in the

dates of all public writings, with an addition of the year of the

king's reign, &e. The Romans began their wra of time from
the building of Rome ; the Grecians computed by Olympiads,

and the Christians reckon from the birth of Jesus Christ.

Legal instruments may hear date either in the year of our
Lord, or in the vear of the reigning sovereign.

ANNOISANCE, ANNOYANCE, or Noisancc, Xuisance,

thus termed in stat. 22 H. 8. c, 5. Vide titles Nuisance and
Highways.
ANNUA PENSIONE. An ancient writ for providing the

king's chaplain unpreferred with a pension. It was brought
where the king had due to him an annual pension from an
abbot or prior, for any of his chaplains whom he should no-
minate (being unprovided of livings), to demand the same
of such abbot or prior. Terms de Lei/, 43 : Bar. Orisr.

l6"5. S07.

ANNUALE, ANNUALIA. A yearly stipend, anciently

assigned to a priest for celebrating an anniversary , or for saying
continued masses one year, for the soul of a deceased person,

ANNUITY, Annaus redd]

it us,] A yearly payment of a
certain sum of money, granted to another for life, for years, or
in fee, to be received of the grantor or his heirs, so that no
freehold be charged therewith ; whereof a man shall never
have assise or other action, but a writ of annuity. Terms dc
Ley, 44: Beg. Grig. L58 : Co. Lit. 144. b.

To make a good grant of an annuity, no particular technical
mode of expression is necessary. For if a man grants an an-
nuity to another, to be received out of his cojfers, or to be
received out of a bag of money, or to be received of a stranger,

yet this is sufficient to charge his person, and the subsequent
words shall be rejected. 1 Boll. Ahr. 22?.

If a man grant a rent out of land, in which he has nothing,
proviso that he be not charged for this in a writ of annuity, it

shall be a good annuity ; for the proviso, being repugnant, is

void. Co. Lit. I lG. a : 2 Bulst, I Ifj : see 6 Co. 58. b.

If a man grant a rent charge out of his land, the grantee has
an election to take it as a rent ; or as an annuity. Lit. serf.

2\[): 2 Bnlsf. 148: 2 Comm. 40.

The treatise called Doctor and Student, dial. I. cap, 8«

shows several differences between a rent and an annuity, viz.

that every rent is issuing out of land ; but an annuity chargeth
the person only, as the grantor and his heirs, who have assets

by descent.

If no lands are bound for the payment of an annuity, a dis-

tress may not he taken for it. Dyer, 05.

Hut if an annuity issue out of land (which of late it often

doth), the grantee may bring a writ of annuity, and make it

personal, or an assise, or distrain, &c. so as to make it real.

Co. Lit 1 14. And if the grantee take a distress, vet he mav
H 2
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afterwards have a writ of annuity, and discharge the land, il

he do not avow the talcing, which is in nature of an action.

1 Inst, 145. But if the grantee of a rent bring an assise for

it, he shall never after have writ of annuity ; he having elected

tins to be a rent ; so if the grantee of an annuity avow the

taking of a distress in a court of record. Danv. Abr. 486.

And if the grantee purchase part of the land out of which an

annuity is issuing, he shall never after have a writ of annuity.

Co. Lit, 148.

Where a rent charge, issuing out of lands, granted by tenant

for life, &e. determines by the act of God; as an interest was

vested in the grantee, it is in his election to make it a rent-

charge, and so charge the lands therewith, or a personal thing

to charge the person of the grantor in annuity. 2 Rep, 3(j.

A. seised of lands in fee, he and B. grant an annuity or rent-

charge to another ; this, prima facie, is the grant of A. and

confirmation of R. But the grantee may have a writ of

annuity against both. If two men grant an annuity of 20/. per

ann,, although the persons be several, if the deed of grant be

not for them severally, yet the grantee shall have but one

annuity against them. Co. Lit* 144.

When a man recovers in a writ of annuity he shall not

have a new writ of annuity for the arrears due after the reco-

very but a scire facias upon the judgment, the judgment

being always executory. lJ Rep. 37. No writ of annuity

lieth for arrearages only when an annuity is determined, but

for the annuity and arrearages. Co. Lit. 285. Though, if

a rent-charge be granted out of a lease for years, it hath been

adjudged that the grantee may bring annuity when the lease

is ended. Moor, cap. 450. Where an annuity is granted to

one for life, during the term he shall have a writ of annuity;

and when that is determined, then his executors may have

action of debt: for the realty is resolved into the personalty.

4 Rep, 49: New Nal, Br. 287- An action of debt doth not

lie for the arrears of the annuity, if the grantee have a freehold

in it, as long as the freehold estate endures, for it is a real

interest. Urhb v. Jig«s, 4 Maule $ S. I 13 : Kelly v. Clubbe,

3 tiro, $ Bing. 130.
"

If the annuitant of an annuity payable half-yearly, since the

last term of payment, die before the half year is completed,

nothing is due* for the time he lives. 3 Atk. 260. So if a

grant be made to A. for life, to be paid at the feast of Easter,

or within twenty days after, and he die after Easter within

twenty days, it has been said his executor shall not have it, for

the last day was the time of payment. DaL U
L'pon a rent created by way of reservation, no writ of an-

nuity lies. Dattv. 483.
* Writ of anmvty may not be had

against the grantor s heir, unless the grant be for him and his

heirs ; and there must be assets to bind the heir, by grant of

annuity by his ancestor, when he is named. Co. Lit. 144:

J Roll Ah. 22(>. But it is otherwise in case of the grant of a

rent out of land, or a grant of a rent whereof the grantor is

seised, for this charges the land, but an annuity charges the

person only. Br. Charge, ph 54.

An annuity granted by a bishop, with confirmation of dean

and chapter, shall bind the successor of the bishop. New

Nut. Br. 340. If the king grant an annuity, it must be ex-

pressed by whose hands the grantee shall receive it, as the

king's bailiff, &c, or the grant will be void ; for the king may

not be sued, and no person is bound to pay it, if not expressed

in the patent. New Nat. Jh\ 341. If, where an annuity is

granted pro dechnis, the grantor is disturbed of his tithes, the

annuity ceaseth ; and so it is where any annuity is granted to

a person pro consilio, and the grantee refuseth to give counsel

;

for where the cause and consideration of the grant amount

to a condition, and the one ceases, the other shall determine.

Co. Lit. 204.

There are now very few, if any, grants at annuities, with-

out a covenant for payment, expressed or implied ; and there-

fore, where a distress cannot be made, or is not approved of,

the grantee may bring an action of covenant, and recover the

arrears in damages, with costs of suit. And that action is now

usually brought, real actions and writs of annuity being much

out of use.

Annuities for Life. To guard against the fraudulent

and oppressive practices of usurious money-lenders, exercised

on voting heirs and other necessitous persons entitled to pro-

perty in expectancv, the legislature found it necessary to inter-

pose by the act 17 G. 3. c. 26. repealed by 53 G. 3. c. 141.

containing more specific regulations for the same purposes.

By this latter act a memorial of every deed, bond, instru-

ment, or other assurance, whereby any annuity or rent-charge

shall be granted jar one or more life or lives, or Jor term oj

years, or greater estate determinable on lives, shall, within

thirty davs of the execution [exclusive of the day of execution;

5 Term Rep. 283.] be enrolled in Chancery ; such memorial

to contain the date of the deed, the names of all the parties,

and of all the witnesses; and to set forth the annual sum

to be paid, the name of the person for whose life the annuity

is granted, the consideration, &c., in the form set forth in a

table in the act ; otherwise every such deed and assurance shall

be void. § 2, 3.

In every annuity-deed, &c, where the person to whom the

annuity shall be granted or made payable, shall not be entitled

thereto beneficially, the name of the party who is actually to

take the annuity beneficially shall be described, in the same

manner as is required in the enrollment. § 4.

Copies of the deeds or instruments for securing such annui-

ties shall be given to the parties applying for the same ;
and on

refusal may be obtained by an order of a judge of King's Bench

or Common Pleas. § 5.

t{ any part of the consideration shall be returned to the

party advancing the same, or if notes given as part of the con-

sideration shall not be duly paid, or if the consideration is

expressed to be paid in money, if any part shall be paid in

goods> or if the consideration, or any part of it, be retained,

under pretence of answering future payments, or under any

other pretence; in any of the said cases the annuitant may
apply to the court in which any action is brought, or judgment

entered, by motion, to stay proceedings, and the court may
order the assurance to be cancelled, and any judgment obtained

to be vacated, § 6,

A book of enrollments shall be kept in Chancery by a clerk,

whose fee for entering caeh enrollment is 20s., and 1a. for each

certificate and search.

All contracts for the purchase of any annuity or rent-charge

with any infant under 21 years of age shall be utterly void;

notwithstanding any attempt to confirm the same on the in-

fant's coming of age. And all persons soliciting infants to

"rant annuities, or advancing monev to them on condition of

their granting annuities when of age, or engaging them by

oath or promise not to plead infancy, shall be judged guilty of

a misdemeanor. And solicitors or brokers demanding gra-

tuities for proc uring money (beyond ten shillings per cent.) shall

also be judged guilty of misdemeanors ; and all persons so guilty

shall be liable to tine, imprisonment, and corporal punish-

ment. § 8, [).

This act does not extend to Scotland or Ireland, nor to any

annuity given by will or marriage settlement, or for the ad-

vancement of a child ; nor to any annuity secured on lands of

equal annual value, over and above any other annuity secured

thereon (2 Barn. § AdoL 315.), whereof the grantor is seised in

fee- simple or fee-tail in possession, or which he is by law
enabled to charge, or secured by actual transfer in the funds,

the dividends being of equal value with the annuity ; nor to

any voluntary annuity without pecuniary consideration, nor to

annuities granted bv corporations, or under act of parliament.

5 10.

The following determinations have been made in the courts

on the act 1? G, 3. c.

A deed, not registered according to the directions of the

above act, is absolutely void, and not merely voidable, 2 Term
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Rep. 603. See also 4 Term Rep. 46.3- 4<)4. 500. 694. 790.

824 : and § 2 of 53 G. 3, c. 141. But see 6 if, <$* C. 652.

Xofes given as part of the consideration (which if actually

given bond Jidc are to to be understood as money) must be cir-

cumstantially set out in the memorial, that the court may see

whether a full consideration was given or not* 3 Term Hep.

218: 2 Mud. 402 : 2 East, t.i?. The redemption of a former

annuity, at a higher price than it was purchased at, is a good

consideration. 5 Term Rep* 283.

If the security be set aside for want of complying with the

formalities of the act, the consideration, if fair and legal, may
be recovered back by the grantee in an action of assumpsit,

against the person actually receiving such consideration-money,

but not against a surety, 1 Term Rep- 2 Term Rep.

366 : 6 East, 241. But where the grantee of the annuity

receives it regularly till his death, his executor cannot recover

back the consideration-money, on the ground that no memorial

was enrolled. Davis v. Bryan, 6 Barn. <S> C. 651. The 4th

sect. 17 G. 3. c. 26. which exactly corresponds with the 6tli

sect, (supra) of the 53 0* 3. c\ 141. is held not imperative on

the court, the words being, "it may be lawful for the court to

order the deeds to be cancelled and the court has a discre-

tionary power to examine whether unfair advantage has been

taken of the grantor or not. Sec 1 Barn. S? A. 6l : 4 Barn* A.

SSI : 6 Taunt. 8: 7 Taunt. 596: Bac. Ab. Annuity. D. 3. (7th ed.)

Where the grantee of an annuity, set aside for a defective

registry, brings an action for money had and received, to re-

cover back the consideration-money paid for it, the grantor

may, under a plea of set-off^ set off the payments made in

respect of such annuity, though for more than six years, un-

less the plaintiff reply the statute of limitations. IIids v.

Hicks, 3 East, 1 6.

Where a rule nisi is obtained in B. R. for setting aside an
annuity, the several objections thereto intended to be insisted

on by counsel at the time of making such rule absolute must
he stated in the said rule nisi. Reg. Gen. T. 42 G. 3.

For farther matter relative to annuities in general, as well

as those for life, see Com. I)i<£. tit. Annuity : Bac. Ab. Annuity*

(D.) (Ed. by Gwillim and Dodd.) See stat. 33 G. 3. c. 14.

as to the Royal Exchange Assurance Annuity Company

;

#9 G. 3. c. 83. as to Globe Insurance Company.
ANNUITIES PUBLIC. See tit. National Debt.

ANNUITIES OF TEINDS (or Tithes), are ten shillings

out of the boll of teind wheat, eight shillings out of the boll of

beer, six shillings out of the boll of rye, oats, and pease,

allowed to the king yearly out of the tenuis not paid to bishops,

or set apart for other pious uses. Scotch Did.
ANNUS DELIBERANDI, is the year allowed by the

law of Scotland to the heir to deliberate whether lie will enter

and represent his ancestor. The entry of an heir has very

serious effects, and therefore he should have time to consider of

the consequences; it is for this purpose the year is allowed to

him. The annus deliberandi commences on the death of the

ancestor, unless in the case of a posthumous heir^ when the

year runs from his birth. Scotch Did.
ANSEL, or Ansul. See Aunsel weight.

ANSWER. See tit. Chancery, E<pi if if*

ANT KJURAM ENTUM, and Pnvjuramenlum. By our

ancestors called juramenlum calumnuB ; in which both the

accuser and the accused were to make this oath before any trial

or purgation, viz. the accuser was to swear that he would pro-

secute the criminal ; and the accused w as to make oath on the

very day that he was to undergo the ordeal, that he was inno-

cent of the crime of which he was charged. Leg* Alkelslan,

apud Lombard, 23. If the accuser failed to take this oath,

the criminal was discharged ; and if the accused did not take

his, he was intended to be guilty, and not admitted to purge
himself. Leg. Hen. 1. c. 66.

ANT J FAT DEMESNE. See Ancient Demesne.

ANTISTITIUM. A word used for monastery in our old

histories. Blount.

ANTITHETA RI US, signifies where a man endeavours to

discharge himself of the fact of which he is accused, by recri-

minating and charging the accuser with the same fact. This

word is mentioned in the title of a chapter in the laws of

Canutus, cap. 47.

ANTIVESTjEUM. The Land's End.

ANTONA , The river Avon, in Warwickshire.

APATISATIO. An agreement or compact made with

another. Upton, lib. 2. c. 12.

AFIACUM. Pap Castle, in Cumberland.

A

1

1
( ) IIIA R.E - To bring to po v 1 1 1 y . Wahingham in R.2,

In another sense, to shun or avoid.

APOSTA RE. To violate: apostarc leges, and apostafare

leges, wilfully to break or transgress, to apostatise from the laws.

See Leg* Edw. Confessoris, c* 35.

A POSTATA CAPIENDO. A writ that formerly lay

against one who, having entered and professed some order of

religion, broke out again, and wandered up and down the

country, contrary to the rules of his order ; it was directed to

the sheriff for the apprehension of the offender, and delivery of

him again to his abbot or prior. Reg. Grig. ?L 2f>7-

APOTHECARIES, are exempted from serving offices.

See tit. Constable, Churchwarden. Their medicines are to

be searched and examined by the physicians chosen by the

College of Physicians, and if faulty, shall be burnt, &e.

32 //. S. c. 40 :

*

1 M. st. 2. c. 9. See also statutes 10 A. c. 14 :

10 G. I. c. 20. And apothecaries to the army are to make up

their chests of medicines at Apothecaries' Hall, there to be

openly viewed, &c., under the penalty of 40/. Sec Physicians.

By stat. 55 G. 3. c* 194, the practice of apothecaries

throughout England and Wales is regulated; and the powers

of the Apothecaries Company of London (incorporated by

Jac 1.), are extended and enlarged for the control of the

regular practitioner, and for the preventing the intrusion of

ignorant or mischievous pretenders, by a system of examination

and certificate by the company, and by officers appointed by

them for that purpose ; and a penalty of 20/. is imposed on

persons practising without having obtained such certificate.

But this act does not affect the trade of chemists or druggists

in buying, preparing, compounding, dispensing, and vending

any drugs, medicines, or medicinal compounds.

Under this act a service of three years before its passing as

house-apothecary to a public infirmary is sufficient to qualify

the party to act as an apothecary. 1 Moore, 102 : S.C. Tamil.

401.

But to come within the exception in § 20. of the act, the

party claiming it must show that he was practising as an

apothecary on the 1st of August, 1SK). 5 B. $ A. <j 4<). If

an apprentice to an apothecary live in a house of his master%
at a distance from his master's residence, and attend patients

there for his master, this is a practising as an apothecary within

the 55 G* 3. c. 194. § 20. though his master occasionally

comes to the place, and is consulted by the apprentice as to the

patient?. Apothecaries
y Company v. Greenwood, 2 B. <§• AdoL

70S.

APPARATOR, or APPARITOR. A messenger that

serves the process of the spiritual court. His duty is to cite

the offenders to appear : to arrest them ; and to execute the

sentence or decree of the judges, &c. See stat. 21 11. 8. c. 5.

If a monition be awarded to an apparitor, to summon a

man, and he, upon the return of the monition, avers that he

had summoned him, when in truth he had not, and the de-

fendant be thereupon excommunicated ; an action on the case

at common lawT will lie against the apparitor for the falsehood

committed by him in his office, besides the punishment inflicted

on him hy the ecclesiastical court for such breach of trust.

AtjL Parerg. 70: 2 Bulst. 2(ik

APPARATO It COM 1TAT US. An officer formerly called

by this name; for which the sheriffs of Buckinghamshire had

a considerable yearly allowance ; and in the reign of queen

Elizabeth there was an order of court for making that allow-
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auee ; but the custom
, and reason of it are now altered.

Hides Sit n\ A ceo. 104.

APPARENT HEIR, In common language is applied to

the eldest son as the person to whom the succession will pro-
bably open. But legally speaking an apparent heir is the
person to whom the succession has actually opened, and who
remains apparent heir until his regular entry in the lands by
service or by infeftment on a precept of dare constat- Scotch
Diet.

A PPAELEMENT, from the Fr. Pareillement, i.e. in like

manner/] A resemblance or likelihood; as appa dement of
war. Stat, 2 R. rf. 1, c. 6.

A PPA RURA. Furniture and implements* Carrucarum
upparura is plough tackle, or all the implements belonging to a
plough, Blount.

APPEAL, is used in two senses*

1. It signiiies the removal of a cause from an inferior court
or jndge to a superior. Prom the French verb neuter, AP-
RS li/kBj of the same signification. As relative to this sense see

the proper titles in this Dictionary,

The term is particularly applied to the act of bringing a de-
cision of the courts of Scotland or Ireland under a review of

the House of Louis of the United Kingdom* This is done by
presenting a petition of appeal, which states the ground of

action and the judgment complained of, and prays that it mav
be reversed or amended.

It may he well also in this place to observe the difference

between an appeal from a court of equity, and a writ of error

from a court of law. First, the former may be brought upon
any interlocutory matter ; the latter upon nothing but only a

definitive judgment. Secondly, that on writs of error the
House of Lords pronounces the judgment; on appeals it gives

direction to the court below to rectify its own decree, 3 Comm.
u5. See tit. Writ of Error, Audita Querela, $$c*

% When spoken of as a criminal prosecution, it denoted an
accusation by a private subject against another for some
heinous crime; demanding punishment on account of the par-
ticular injury suffered, rather than for the offence against the
public. And in this sense it is derived from the French verb
active, appellk i?, to call upon, summon, or challenge one,

4 Comm. 312. Or the accusation of a felon at common law by
one of his accomplices, which accomplice was then called an
approver, (See tit. Accessary.) Co. Lit. 287. See also

Bract, lib. 3 : Brit. c. 22. 25 : Slaundf lib. 2. c. 6.

Criminal Appeals were either capital or not capital. But
of the latter sort appeals de pace, de plagis, de imprisonamento,
and of mayhem, have long become obsolete, being turned into

actions of trespass long since. Leach's Hawk. P. C, ii. %85*
Capital appeals were either of Treason or Felony ; and may
be subdivided into— I Appeals ofDeath, or, as they are other-

wise called, Appeals of Murder. 2. Appeals of Larceny or

Robbery. 3. Appeals of Rape. 4. Appeals of Arson , which
last have long been obsolete. 1 Inst. 288, a: and see 2 Hawk.
R €. c. 23,

This private process for the punishment of public crimes,

probably had its original in those times when a private pecu-
niary satisfaction, or weregild, was constantly paid to the

party injured, or his relations, to expiate enormous offences.

As, therefore, during the continuance of this custom, a process

was certainly given, for recovering the wercgild by the party
to whom it was due; it seems that when these offences, bv
degrees, grew no longer redeemable, the private process was
still continued, in order to insure the infliction of punishment
upon the offender, though the party injured was allowed no
pecuniary compensation. 4 Connn. 313, 314.

It was also anciently permitted (as above hinted) for one
subject to appeal another of high treason, either in the courts

of common law
(
Brit. c. 22.) or in parliament ; or for treasons

committed beyond the seas, in the court of the high constable

and marshal. The cognizance of appeals in the latter still

continues in force ; and so late as 10'31 there was a trial by

battle awarded in the court of chivalry on sueh appeal of trea-

son Qvy Donald Lord Rae against David Ramsey. Rushw.
vol. 2. part 2. p. ] 12.] But the cognizance of appeals for trea-

son in the common law courts was virtually abolished by stat,

5 F. 3. c. y- and 25 E. 3. [stat. 5. c. 4.] (I Hate, P. C. 349.

359.) and in parliament expressly by stat. I H. 4. c. 14. See

4 Comm. 314.

All these criminal appeals are now put an end to by stat.

5J) G* 8. c The proceedings therefore upon them are become

matters of mere curiosity ; and ran scarcely be quoted even m
analogous to any other criminal proceedings. See Kendall*s

Argument on Trial by Battel, and for abolishing appeals, for an

excellent summary of the more antiquated law on this subject.

This statute was passed in consequence of the case of Ashford
v. Thornton, I Bam. cy A. 40.5.

APPEAL TO THE SESSIONS, from the convictions or

order of jostles of the peace, is allowed by numerous statutes

where th defendant is dissatisfied with their adjudication.

See tit. Sessions,

APPEAL, High Court offor Prizes. By 53 G* 3. c- 151.

forging or uttering the name of the registrar of this court, or

the court of admiralty, or his deputy, or any document made
by them, is felony. This act is not repealed by the general

forgerv act, 1 W, 4. c (ii). See tit. Forgenj.

APPEAL TO ROME. At the reformation in the reign of
//. 8. the kingdom entirely renounced the authority of the see of

Rome: and therefore by the several statutes 24 H. 8. c. 12.

and 25 II. 8. c. 19* and 21. to appeal to Home from any of the
kings courts, (which though illegal before, had at times been
connived at ;) to sue to Rome for any licence or dispensation ; or

to obey any process from thence, are made liable to the pains of

prmnunire; and by stat, 5 KHz c, I , to defend the popes juris-

diction in this realm is a praemunire for the first offence, and
high treason for the second- See tit. Papists.

Where an appeal in an ccclesiaslical cause is made before the
bishop, or his commissary, it may he removed to the archbi-
shop ; and if before an archdeacon, to the court of arches, and
from the arches to the archbishop ; and when the cause concerns
the king, appeal may be brought in fifteen days from any of
the said courts to the prelates in convocation. Stat. 24 //. 8.

c. 12.—And the stat. 25 IL 8. c. If), gives appeals from the
archbishop's courts to the king in Chancery, who thereupon
appoints commissioners finally to determine the cause; and
this is called the court of delegates : there is also a court of
commissioners of review ; which commission the king may
grant as supreme head, to review the definitive sentence given
on appeal hi the court of delegates;

APPEARANCE, (before the late act, 2 Wl 4. c. 39- see
jmsl) signified the defendant's filing common or special bail,

when he is served with copy of, or arrested on any process out
of the courts at Westminster: and there could be no ap-
pearance in the court of B. R. but by special or com-
mon bail. There are four ways for defendants to ap*
pear to actions; in person, or by attorney, by persons of
full age ; and by guardians, or next friends, by infants.
Show. 1 i\5.

By the common law, the plaintiff or defendant, demandant
or tenant, could not appear by attorney without the kings
special warrant by writ or letters patent,' but ought to follow
his suit in his own proper person ; by reason whereof there were
but few suits. Co. Lit. 128 : 2 InsL 249. But it is now the
common course for the plaintiff or defendant, in all manner of
actions where there may be an attorney, to appear by attorney,
and put in Lis warrant without any writ from the king for that
purpose. And therefore, generally, in all actions real, personal,
andmixt, the demandant or plaintiff* tenant or defendant, mav
appear by attorney. F. N. B. 26.

But in every case, where the party stands in contempt, the
court will not admit him to appear by attorney, but oblige him
to appear in person, As if he comes in by a cepi corpus upon
an exigent. F. X. B. Or if he be outlawed. 2 Cro. 40"2, 6W.
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But by stat. 4- and 5 U\ c} M. c. 18. persons outlawed in any
case, except for treason or felony, may appear by attorney to

reverse the same without bail ; except where special bail shall

be ordered by the court.

In all cases, where process issues forth to take the party's

body, if a common appearance only, and not special bail, is

required, there every such party may appear in court in his

proper person, and tile common bail. 1 LHl. Ab. H5 : /////.

22 Car. B. R.
In a capital criminal case the party must always appear in

person, and cannot plead by attorney : also in criminal offences,

where an act of parliament requires that the party should ap-

pear in person ; and likewise in appeal, or on attachment.

S Hawk. P. C. c.22. § h
On an indictment, information, or action, for any crime

whatsoever under the degree of capital, the defendant may, by
the favour of the court, appear by attorney ; and this he may
do as well before plea pleaded, as in the proceeding after,

till conviction. J La.l ti) : Keihv. 16.3: l)f/er
} 340; CYo,

Jac. 462.

If husband and wife are sued, the husband is to make attor-

ney for her, 2 Saund. 213: and see Barnes, 412,

K an idiot doth sue or defend, he cannot appear by guardian,

prochein ami, or attorney, but must appear in proper person

;

but otherwise of him who becomes non compos mentis; for he
shall appear bv guardian if within ago, or bv attorney, if of

full age, Co.' Lit. 13:}. b : 2 Ins/.3[)0 : I Co' 124.

A corporation aggregate of many persons cannot appear in

person, but by attorney, and such appearance is good, 10 Rep.
32. in the case of Sutton's Hospital*

If a man is bound to appear in court on the first day of the

term, it shall be intended the first day in common understand-

ing, ttfe. the first day in full term, 1 hill. S3: 2 Leon. 4,

Attornies subscribing warrants to appear, arc liable to at-

tachment, upon non-appearance. And where an attorney pro-

mises to appear for his client, the court will compel him to ap-

pear and put in common bail, in such time as is usual by the

course of the court; and that although the attorney say he hath
no warrant for appearance : nor shall repealing a warrant of

attorney to delay proceedings, excuse the attorney for his not

appearing, who may be compelled by the court. See Impeys
PracL JC. B. 18<). cites It. M. U;o4.

' The defendant's attorney

is to file his warrant the same term he appears, and the plaintiff

the term he declares, under penalties by stat. 4 and 5 A. c. 1 6.

An attorney is not compellable to appear for any one, unless

he take his fee, or back the warrant ; after which the court

will compel him to appear. I 8<j#s 87.

If an attorney appears, and judgment is entered against his

client, the court will not set aside the judgment, though the

attorney had no wan-ant, if the attorney be able and responsible;

for the judgment is regular, and the plaintiff is not to suffer

when in no default ; but if the attorney be not responsible or

suspicious, ttei judgment will be set aside ; for otherwise the

defendant has no remedy, and any one may be undone by that

means. I Salfc. 86.

Attachment denied bv the court against an attorney, who
appeared for the plaintiff without a warrant ; but said an action

on the case lies. Comb. 2.

It should also be remembered, that by the statute 45 G. 3.

c. }%4t. § 3. a common appearance may be entered by the plain-

tiffs, in actions against members of the House of Commons, if

the defendant do not appear at the return of the summons, or

within eight days after such return. I'idd, 120, 21. And by
the annual marine and mutiny acts. (7 and 8 G. 4, c. 4. § 130.

c. 5. § 71.) a common appearance may be entered by the plain-

tiff, in actions against volunteer soldiers, or marines. Also, by

statutes 43 G. S. c. 46. § 2 ; and 7 and 8 Gr. 4. c. 71. § 2. the

plaintiff is authorized to enter a common appearance, or file

common bail for the defendant after money has been deposited

in the sheriff's hands (Tidd, 228), or paid into court (Tidd,

214), on those statutes, in case the defendant shall not duly

put in, and perfect bail in action. And bv the statutes 51 B<
c. 124. § 2 ; and 7 and 8 G 4, c. 71. § 5, if the defendant, on
being personally served with the summons or attachment by
original, do not appear at the return of such writ, or of the dis-

tringas, as the case may be, or within eight days after the re-

turn thereof, the plaintiff, upon affidavit being' made and tiled

in the proper court, of the personal service of such summons
or attachment, or of the due execution of such distringas, &c,
may enter a common appearance for the defendant, and proceed
thereon, as if he had himself entered his appearance. Tidd,
114. 243. (9th ed.) A defendant who has been served with pro-
cess by original, shall enter an appearance within four days of

the appearance day, if the action is brought in London or Mid-
dlesex, or within eight days of the appearance day in other
cases ; otherwise the plaintiff may enter an appearance for

him, according to the statute; and any attorney who under-
takes to appear shall enter an appearance accordingfy. Rttfe

ofH. T. 1830.

An appearance entered by plaintiff for defendant in a wrong
name may be amended after declaration, 3 JViU. 41).

An appearance by defendant cures all errors and defects

in process. Barnes, 163, l6j : 3 IVils. 141: Luln\ 954

:

Jenk. Cent. 57-

In what cases common appearance will be ordered see Jmpei/s
PracL K. B. 1§\§. and this Diet. tit. Arrest, §c.
On two nihils returned upon a scire Sf alias scire facias, they

amount to a scire feci, and the plaintiff giving rule, the defen-

dant is to appear, or judgment shall be had against him by de-
fault, and where a defendant doth not plead after appearand v,

judgment may be had against him. Sli/le> 208.

A wife may appear without her husband. 1 Jl'ih\26l. A
man may appear before the return of a capias ad respondendum.
Id. 3£). For the appearance is to the suit.

The act for uniformity of process, 2 W. 4. c. 39- 1ms altered

the mode of appearing in actions.

When the defendant has been personally served with the
writ of summons, he should, within eight days inclusive after

such service, cause an appearance to be entered for him, in the
court out of which the writ issued; or in default of his so

doing, the plaintiff may, by the terms of the writ, cause an
appearance to be entered for him, and proceed thereon to judg-
ment and execution. For this purpose an affidavit of the
service of the writ should, it seems, be made, though it is not
expressly required by the statute. <c And the mode of appear-
ance to every such writ shall be by delivering a memorandum
in writing according to the form contained in the schedule of
the act, and marked No. 2 ; such memorandum to be delivered
to such officer or person, as the court out of which the process
issued shall direct, and to be dated on the day of delivery
thereof/

1

For entering an appearance a fee of one shilling is

allowed, by rule of court, for every defendant, unless an ap-
pearance shall be entered for more than one defendant, by the
same attorney ; and in that case a fee of fourpence for cverv
additional defendant.

For the time and mode of appearance by the defendant, or
his attorney, before the stat. 2 W. 4. c. 3.9. on a special
original writ, in the King's Bench or Common Pleas, sec

Tidd's Prac. 9th ed. 110. 238; on stat, 7 and 8 G, 4. c. 71.
ib. 1 13, 1 14 ; in actions against peers, ib. 119; members of the
House of Commons, ib 120 ; or on common process against the
person, by stat, 12 G. h c 2{). ib. 240 ; and by the"" plain till

;

or his attorney, on same stat., ib. 241 , 242 ; on stat. 43 G. 3-

c. 46. § 2. ih. 228. 243, 244 ; on stat, 45 G. 3. c. 124, ib. 120,
121.243 ; on stat 51 G. 3, c, 124. ih. 113, 114. 243 ; 011 stat.

7 and 8 G. 4. c. 71. § 2 ib. 228, 243, 244 ; on same stat. § 5.

ih. 113, 114, 243: and on the annual mutiny and marine
acts, ih. 243. It is not stated in the stat. 2 IV. 4. c. 3Q. with
what officer the appearance is to be entered ; but it seems to

have been previously entered with the filacer, in actions by origi-

nal wT
rit, in the King's Bench or Common Pleas ; Tidd's Pract.

Qih cd, 110; or against peers, ib. liy ; with the clerk of the
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common bails, by bill against members of the House of Commons,
if). ; or on common process, against the person, in the King's

Bench, ih. 240 ; and in the Exchequer, on the appearance book,

in the office of pleas, ib. l
L20.

As to appearance bv guardian and next friend, vide Infunis,

APPEARAND HEIR, is any person who has a right to

succeed in an heretable subject, but is not actually entered

:

though in the more strict acceptation of the word, it is under-

stood only of descendants. Scotch Diet*

APPELLANT. The party by whom an appeal is made
The other party is termed Respondent.

APPES DA NT, appendens.~\ Is a thing of inheritance, be-

longing to another inheritance that is more worthy* As an

advowson, common court, &c. may be appendant to a manor,

common of fishing appendant to a freehold ; land appendant to

an office ; a seat in a church to a house, &c. ; but land is not

appendant to land, both being corporeal, and one thingcorjioreal

may not be appendant to another that is corporeal ; but an in-

corporeal thing may he appendant to it. Co. Lit. 121 : 4 Rep.

86: Danv. Ab. 500. A forest mny be appendant to an honour ;

and waifs and estrays to a leet. Co. Lit. 3i>7* And incorpo-

real things, advowsons, ways, courts, commons, and the like,

are properly parcel of and appendant or corporeal t lungs; as

houses, land, manors, 8ci\ Ptond- 1 70 : 4 Rep. 3S. If one

disseise me of common appendant belonging to my manor, and

during the disseisin I sell the manor; by this the common is

extinct forever, t Ed 3. 21 : 1 1 Rep. 47. Common of estovers

cannot he appendant to land ; but to a house to he spent there.

Co. Lit. 120, By the grant of a messuage, the orchard and

garden will pass as appendant.

Appendants are ever by prescription, and this makes a dis-

tinction between appendants and appurtenances, for appurte-

nances may be created in some cases at this day ; as if a man at

this day grant to a man and his heirs, common in such a moor
for Ins beasts, levant or couching upon his manor ; or if lie

grant to another common of estovers, or turbury in fee-simple,

to be burnt or spent within his manor ; by these grants these

commons are appurtenant to the manor, and shall pass by the

grant thereof ; in the civil law it is called adjunclurn. Co.

Lif.l2\.b.

A way may be quasi appendant to a house, &c., and as such

pass bv grant thereof. Cro. Jac. lflO.

What things may be appendant. Vide Ploiv. Coin. 1 03. b.

] 04r. h. 170. See also tit. Appurtenances.

APPENDITIA. The appendages or pertinences of an

estate. Hence our pentices or pent-houses, arc called appen-

ditia damns, $fc.

A PP E N NA ( j E , or apen n age, Fr .] Is derived from appen

-

dendo; or the German word apanage, signifying a portion. It

is used for a child's part or portion ; and is properly the portion

ot the king's younger children in France, Spelm. Gloss.

APPENSCRA. The payment of money at the scale or by

weight. Hist. Elien. edit. Gale, ).2.c. 19-

APPLES, A duty is granted cm all apples imported into

Great Britain. By what measure apples are to be sold, see

1 A. st. 1. c. 15.

APPODIARE. A word used in old historians, which sig-

nifies to lean on, or prop up any thing, ike. Walsingham, ann.

1271 : Mat. Paris. Citron. Aula? Regue, ann. 1321.

APPOI NTMENTS, under Ponder. See tit. Power.

A PPONERE, To pledge or pawn. Xcwbrigcnsis, lib. h
c. &
APPORTIONMENT, apportionumcntum.~\ Is a dividing

of a rent, he. into parts, according as the land out of which it

issues is divided among two or more. If a stranger recovers

part of the laud, a lessee shall pay, having regard to that re*

covered and what remains in his hands. Where the lessor

recovers part of the land, or enters for a forfeiture into part

thereof, the rent shall be apportioned. Co. Lit. 148. If a

man leases three acres, rendering rent, and afterwards grants

away one acre, the rent shall be apportioned, Co. JM. 144.

Lessee for years leases for years, rendering rent, and after de-

vises this rent to three persons, this rent may be apportioned.

Danv. Ahr. 505. If a lessee for life or years under rent sur-

renders part of the land, the rent shall be apportioned : but

where the ^rantee of a rent-charge purchases part of the land,

there all is extinct at law. Moor, 231. But he shall hare

relief in equity. Fonhlanques Treatise of Equity, i. 379- A
rent charge, issuing out of land, may not be apportioned : nor

shall things entire, as if one holds lands by service to pay

yearly to the lord, at such a feast, a horse, &e. Co. Lit. 14y.

But if part of the land, out of which a rent-charge issues,

descends to the grantee of the rent, this shall be apportioned.

Danv. 507.

A grantee of rent releases part of the rent to the grantor,

this doth not extinguish the residue, but it shall be apportioned:

for here the grantee dealeth not with the land, only the rent.

Co. Lit. 1 48. On partition of lands out of which a rent is

issuing, the rent shall be apportioned. Danv. Ahr. 507* And
where lands held by lease, rendering rent, arc extended upon

elegit, one moiety of the rent shall be apportioned to the lessor.

Ibid. 50f). If part of lands leased is surrounded by fresh

water, there shall be no apportionment of rent; but if it be sur-

rounded with the ^ea, there shall be an apportionment of the

rent. Dyer, 56.

The stat. 11 G. 2. c. 19. § 15. has, in certain cases, altered

the law as to the apportioning of rents, in point of time ; it

being thereby enacted, <( That if any tenant for life shall

happen to die before, or on the day on which any rent was re-

served, or made payable upon any demise or lease of any lands,

tenements, or hereditaments, which determined on the death

of any such tenant for life, that the executors or administrators

of such tenant for life shall and may, in an action on the case,

recover of and from such under-tenant or under-tenants of such

lands, tenements, and hereditaments, if such tenant for life die

on the day on which the same was made payable, the whole, or

if before such day, then a proportion of such rent according to

the time such tenant for life lived, of the last year, or quarter

of a year, or other time in which the said rent was growing due

as aforesaid, making all just allowances, or a proportionable

part thereof respectively."

Before this statute the rent, by the death of a tenant for life,

was lost : for the law would not suffer his representative to

bring an action for the use and occupation, much less if there

was a lease, and the remainder-man had no right, because the

rent was not due in his time ; nor could equity relieve against

this hardship by apportioning the rent. 1 P. Wms. 3Q2. The
legislature having, however, by the above statute, interposed

in favour of tenants for life, its provisions have, by an equitable

construction, been extended to tenants in tail. Amb. Rep. 198:

2 Bro. C. Rep. 659 : Mac. Ah. Rent. I I. (7th ed.)

15 ut though the executor of tenant for life is now entitled

to an apportionment of the rent, yet the dividends of money
directed to lie laid out in lands and in the mean time to be

invested in government securities, and the interest and divi-

dends to be applied, as the rents and profits would in case it

were laid out in land, were held not be apportionable, though
tenant for life died in the middle of the half year. 3 Ath. 502:
Amb. Rep. 279 : 2 Fez. 6?2 : and the authority of the case on
the will of Lord C. J. Holt, 3 Fin. Abr. 18. pL S. was denied.

But where the money is laid out in mortgage till a purchase
could be made, the interest is apportionable, £ P. Wms. 176.

This distinction, however, may be referred to interest on a

mortgage, being in fact due from day to day, and so not pro-

perly an apportionment : whereas the dividends accruing from
the public funds are made payable on certain days, and there-

fore not apportionable ; and upon the principle of this distinc-

tion the master of the rolls decreed an apportionment of main-
tenance-money, it being for the daily subsistence of the infant.

2 P. Wms. 501: see also Mr. Cox's note (1): 13 Fes. 135:
11 Fes, 361. And the principle extending to a separate main-
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lenance for a feme covert, such apportionment 1ms, in such

case, been allowed at law. % Black. Rep. 1016. Q. Whether
equity would not apportion dividends of money in the funds,

directed to be applied for the maintenance of an infant, or

secured by the husband as a separate provision for his wife, as

it would be difficult for them to find credit for necessaries, if

the payment depended on their living to the end of a quarter?

That equity will not in general apportion dividends, see 3 Bro.

Ch. Rep. 99-
As to apportionment of fines paid on renewal of leases by

tenant for life, see 1 Bro. Ch. Rep. 140 : 2 Bra. CL Rep. 243.

and the cases there referred to.

In what cases eviction of part of the land is a ground for

apportionment, see Co. Litt. 148 : Fonhtanque's Treat, of
Equity, 376: 2 Maule $ S. 2?f>: 2 East, 375 : Bac. Ab. Rent.

(M.)(7thed.)
A man purchases part of the land where he hath common

appendant, the common shall be apportioned : of common ap-

purtenant it is otherwise, and if by the act of the party the

common is extinct. 8 Rep. 79- Common appendant and ap-
purtenant may be apportioned on alienation of part of the land

to which it is appendant or appurtenant. Wood's Inst. 1 99*

If where a person has common of pasture sans number, part of

the land descends to him, this being entire and uncertain, can-

not be apportioned : but if it bail been common certain , it should

have been apportioned. Co. Litt. 149.

APPOUTUM, from the Fr. apport.^\ Signifies properly

the revenue or profit which a thing brings in to the owner: and
it was commonly used for a corody or pension. It hath also

been applied to an augmentation given to an abbot out of the

profits of a manor for his better support.

APPOSAL OF SHERIFFS. The charging them with
money received upon their accounts in the exchequer. Slat.

22 and 23 Car. 2. c, 22.

APPRAISERS of goods are to he sworn to make true ap~
praisement, and, valuing the goods too high, shall be obliged

to take them at the price appraised. Slat. 11 Ed* 1. Stat.

Acton Bum el. See Auctioneers.

APPREHENDING OFFENDERS. Persons active in

so doing arc, by the stat. 7 G. 4. c. 6*4. § 28. allowed compensa-
tion, in certain specified cases. See tit. Compensation.

APPRENDRE QFr.] A fee or profit apprendre, is fee or

profit to be taken or received. Stat. 2 and 3 Ed. 6. c. 8.

APPRENTICE, apprenticius, Fr. apprenti, from appren-
dre, to learn.] A young person bound by indentures to a trades-

man or artificer, who, upon certain covenants, is to teach him
his mystery or trade.

It will be proper under this head to consider,

I. Who mail he hound apprentices, and in what manner; and
who arc compellable to receive them.

II. How then are to be provided for and governed during
their apprenticeship, and in what manner then are to be assigned,

$c.

III. What trades may not he exercised Without having served
a n apprenliceship

.

I V\ For what offences they are punishable, and how.

Of apprentices acquiring settlement, see tit. Settlement*

I. It seems clearly agreed, that, by the common law, infants,

or persons under the age of twenty-one years, cannot bind
themselves apprentices, in such a manner as to entitle their

masters to an action of covenant, or other action against them
for departing from their service, or other breaches of their in-

dentures : which makes it necessary, according to the usual

practice, to get some of their friends to be bound for the faith-

ful discharge of their offices, according to the terms agreed on.

1 1 Co. 89. b: 2 Inst. 379* 580 : 3 Leon. 63 : ? Mod. 15, And
notwithstanding stat. 5 KHz. c. 4. enacts, that although per-

sons bound apprentices shall be within age at the time of mak-
VOL. I.

ing their indentures, they shall be hound to serve for the years

in their indentures contained, as if they were at full age at the

time of making them ; it hath been held, that although an

infant may voluntarily bind himself an apprentice, and, if he

continue an apprentice for seven years, he may have the benefit

to use his trade ; yet neither at the common law, nor by any

words of the above-mentioned statute, can a covenant or obli-

gation of an infant, for his apprenticeship, bind him ; but if he
misbehave himself, the master may correct him in his service,

or complain to a justice of peace, to have him punished accord-

ing to the statute : but no remedy lieth against an infant upon

such covenant. Cro. Car. 179: Cro. Jac. 194. S. P. The
father, however, cannot, at common law, bind his infant son

apprentice without his assent; and, therefore, where the inden-

ture is executed by the father only, and not by the son, it is in-

valid. Rex v, Ameshy, 3 Barn, A. 584. Covenant upon an

indenture of apprenticeship by the master against the father;

breach, that the apprentice absented himself from the service ;

plea, that the son faithfully served till he came of age, and then

avoided the indenture. This was held no answer to the action.

3 Barn. A. 59 ; and see 1 Barn. % C. 4GU
But if any one entices an apprentice from bis master's ser-

vice, or harbours him after notice, the master may maintain a

special action on the case against the person so doing. V ide

1 Salh. 380,

By the custom of London, an infant unmarried, and above

the age of fourteen, may bind himself apprentice to a freeman

of London, by indenture, with proper covenants, which cover

nantSj bv the custom of London, shall be as binding as if he

were of full age. Moore, 134 : 2 Bulst. lfJ2 : 2 Roll. Rep. 305 :

Palm. 3&1 : 1 Mod. 271 : 2 Keh. 68?. But a waterman's ap-

prentice is not, within the custom of London, to bind himself,

being under twenty-one. 6 Mod. ()9>

A freeman's widow may take a maid apprentice for seven

years, and inrol her as a youth, if she be above fourteen years

old: and if an exchange woman, that hath a husband free of

London, take such apprentice, she shall be bound to the hus-

band ; and may be made free, at the end of the apprenticeship,

if she be then unmarried. Lex Londinen. 48,

By stat. 5 Eliz. c. 4. § 35. the justices may compel certain

persons under age to be bound as apprentices, and on refusal

may commit them, &c. And by stat. 43 Eliz. c. 2. and 3 S G. 3.

c. 47« churchwardens and overseers of the poor may bind out

the children of the poor to be apprentices, with the consent of

two justices ; if boys till twenty-one, if girls till that age or

marriage. And if any person refuse to accept a poor appren-
tice, he shall forfeit 10/, Stat. S and 9 W. 3. c. 30. § 5 : and
see 54 G. 3. c. 107 : and this Diet. tit. Settlement. Also justices
of peace and churchwardens, &c. may put out poor boys ap-
prentice to the sea-service. Stat. 2 and 3 //. c. 6. and 4 A.
c. 1 9* And by stat. 7 Jac. 1. c. 3. apprentices bound out by
public charities are regulated. See tit. Chimney-sweepers.

As to the manner of their being bound :

Indentures must also be inrolled in all towns corporate, under
stat. 5 KHz c. 5. and 5 G. 2. c. 4(). and in London, by the

custom, in the chamberlain's office there.

In London, if the indentures be not inrolled before the

chamberlain within a year, upon a petition to the mayor and
aldermen, &c. a scire facias shall issue to the master, to show
cause why not inrolled ; and if it was through the master's

default, the apprentice may sue out his indentures, and be dis-

charged : otherwise if through the fault of the apprentice,

as if he would not come to present himself before the cham-
berlain, Sec. for it cannot be inrolled, unless the apprentice be
in court and acknowledge it. 2 Roll. Rep. 305 : Palm. 3fr] :

1 Mod. 271.

Indentures are likewise to be stamped, and are chargeable

with several duties by act of parliament.

By stat, 8 A. c. 9. made perpetual by stat. 9 A c. 21. a duty

of 6d. in the pound under 50/. and I2d. in the pound for sums

exceeding it, given with apprentices (except poor apprentices)

1
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is granted. And if the full sum agreed be not inserted, or

the duty not paid, indentures shall he void, and apprentices not

eapable of following trades ; and the masters are liable to 50l.

penalty*

See Jackson v. Warwick, 7 Term Rep, 121. No action can

be maintained by the plaintiff, on a note given to him by the

defendant, as an apprentice fee with his soiij who was to be

bound to the plaintiff, if it appear that the indenture executed

was void by 8 A. c. 9- for want of the insertion of such pre-

mium therein , and a proper stamp in respect of the same ;

although the plaintiff did in fact maintain the apprentice for

some time, and until he absconded.

There are sew nil statutes allowing farther time to pay the

duties and stamp indentures, through neglect, omitted, &e.

And acts of indemnity of this nature are usually passed at in-

tervals of two or three years.

The payment of the duties on apprentice fees is enforced

by several' acts; 18 G. 2. c. 22. and 20 G. 2. c. 45; the

former of which provides, that if the apprentice shall pay the

duties, on the neglect of the master, he may recover back the

apprentice fee ; and the latter, that if no suit is commenced,

and the master shall pay double duties within two years after

the end of the apprenticeship, the indentures shall be valid,

or the apprentice may pay them, and in such case recover

double the apprenticefee, by action, from his master.

The stat. 5 Eliz. c. 4, and 5. directs who shall take appren-

tices, and directs that every cloth"worker, fuller, shearman,

weaver, tat/tor, or shoe-maker, taking three apprentices, shall

have one journeyman, and for every other apprentice above
|

three, also one journeyman. § 33. Stat. 1 Jac, I.e. 1?« allows

only two apprentices at a time to hatters and fell-makers ;

(except a son apprentice j) and stat. 13 and 14? Car. 2. c. 5.

allows only two to Norwich weavers, who must then have also

two journeymen

.

As by the stat. of 5 EViz. c. 4. the justices of the peace have

a power of imposing an apprentice on a master, in consequence

thereof an indictment lies for disobedience to their orders,

either in not receiving, or receiving, and after turning off, or

not providing for such apprentice ; for though an act of par-

liament prescribes an easier way of proceeding by complaint

;

yet that does not exclude the remedy by indictment. f> Mod.
163: 1 Sal/:. 3S I

.

By the stat. 5 Etiz. c. 4. so often quoted, divers rules and re-

gulations were enacted respecting the qualifications of persons

entitled to take and become apprentices, and the term of years

for which they should be bound* and the mode of binding

them : and all indentures, covenants, and bargains to the con-

trary, were declared void, and liable to a penalty of 10/. By
54 G. 3. c. § 2. all these regulations arc repealed, and it is

declared lawful for any person to take or retain, or become an

apprentice, though not according to the provisions of the said

act of Elizabeth.

II. The justices of peace may discharge an apprentice not

only on the default of the master, but also on his own default

;

for in such case it is but reasonable that the contracts, which

were made by their authority, should be dissolved by the same

power. Skin. 108 : 5 Mod 139: 2 Salk. 471-

And under the said stat. 5 Eliz. c. 4. justices, or the sessions,

may hear and determine disputes between masters and appren-

tices; and the sessions may discharge the apprentice, and

vacate the indentures, or correct the apprentice.

An order of justices on the master to return money is good,

though it is not averred that he had any with the apprentice
;

for the order being to return money, is as necessary a proof of

the receipt of it, as if it had been expressly alleged : and the

court held, that the justices had jurisdiction to oblige the

master to refund. Trin. 7 G. 2, in B. R. The King v. Amies;

though an order of this nature has been quashed. Bolt, (by

Const) i. 513.

By the stat. 20 G. 2. c. 19- any two justices, upon complaint

of any apprentice put out by the parish, or with whom no more

than 5l. were paid, of any mis-usage, refusal of necessary pro-

visions, cruelty, or other ill treatment by his master, may

summon the master to appear before them ; and upon proof of

the complaint on oath, to their satisfaction (whether the master

be present or not, if service of the summons be proved), to

discharge such apprentice by warrant or certificate, for which

no fee shall be paid (and by stat. 33 G. 3. c. 55. may fue the

master for such ill usage) : and on complaint of the master

against any such apprentice, touching any misdemeanor, mis-

carriage, or ill behaviour, the justices may punish the offender

by commitment to the house of correction, there to be corrected

and kept to hard labour, not exceeding a calendar month ; or

otherwise by discharging such offender. Either party may

appeal to the sessions, and the determination there is to be final.

By 31 G. 2. c. 11. this act is extended to servants in husbandry,

though hired for less than a year- By 4 G. 4. c. 29- the powers

of the 20 G. 2. c. 19. and of S3 G. 3. c. 55. are extended to all

apprentices on whose binding not more than 251. is paid; and

see 4 G. 4. c. 34,

By stat. 6 G. 3. c. 25. apprentices (with whom less than

10/. premium is paid) absenting themselves during their ap-

prenticeship, shall serve an etpial time beyond their term,— In

London, apprentices are all under the controul of the chamber-

lain, whose jurisdiction is saved in the several statutes.—The

stat. 32 G. 3. c. 57. makes some additional regulations as to the

punishing and relieving parish apprentices.

With regard to the assigning of apprentices, it hath been

held, that an apprentice is not assignable. He cannot be bound

nor discharged without deed. 1 Salk.6S.pl. 7 : Mich. 13 JV.3.

B. R.
But though an apprentice is not assignable, yet such assign-

ment amounts to a contract between the two masters, that the

child should serve the latter. 1 Salk. 6S.pl. 7 i Mich. 13 IV, 3.

B. R. Caster v. Eccles Parish.

By the custom of the city of London, also, an apprentice may
be turned over from one master to another ; and if the master

refuse to make the apprentice free at the end of the term, the

chamberlain may make him free : in other corporations there

must be a mandamus to the mayor, Sec. to make him free in

such case. Danv. Ab. 421 : Wood's Inst. 51.

But it hath been held that though justices of peace have a

jurisdiction of discharging apprentices, and may bind them to

other masters, that they cannot turn them over: and therefore

an order that an apprentice, whose master was dead, should

serve the remainder of his time with his master's widow's
second husband, was quashed ; because the justices have nothing

to do about turning over an apprentice ; and though he implied

to them, that could not give them a jurisdiction. Comb. 324.

It seems agreed, that, if a man be bound to instruct an

apprentice in a trade for seven years, and the master dies, that

the condition is dispensed with, being a thing personal; but if

he be bound farther, that in the mean time he will find him in

meat, drink, and clothing, and other necessaries, here the death

of the master doth not dispense with the condition, but his

executors shall be bound to perform it as far as they have assets.

1 Sid. 216:1 Keb. ?6h 820 : 1 Lev. 177.

But if a person is bound apprentice by a justice of peace, and
the master happens to die before the term expires, the justices

have no power to oblige his executor, by their order, to receive

such apprentice and maintain him ; for by this method the

executor is deprived of the liberty of pleading plcnc adminis-
travil, (which he may do, in case covenant be brought against

him), and must maintain the apprentice, whether he hath assets

or not. Carth.237 ; 1 Salk. 66: 1 Shorn. 405. It is said, how-
ever, that the executor or administrator may bind him to

another master for the remaining part of his time. Barn.
But it is said, that in this case of the master's dying, by the

custom of London the executor must put the apprentice to

another master of the same trade. 1 Salk. 66. per lloil, Ch. J.

By stat. 22 G. 3. c. 57. in case of the death (§ 3.) or inso\
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rcncy S.) of the master or mistress of a parish apprentice

(with a premium not exceeding 67.), the justices shall, by
indorsement on the indenture, direct the apprentice to serve

another master, &e. and so toiies qnoties. And masters, &c. of

apprentices under stat. 8 and Q Jr. 5. c. 30. may with consent

of two justices assign them.

Whatever an apprentice gains is for the use of his master
;

and whether he was legally bound or no, is not material, if he

was an apprentice tie facto. Salh fi8. For enticing an ap-

prentice to embezzle goods, indictment will lie. 1 Salic. 380.

A master may be indicted for not providing for, or for turning

away, an apprentice. If a master gives an apprentice licence

to leave him it cannot afterwards he recalled. Mod. Cas. 70.

If an apprentice marries, without the master's privity, that

will not justify his turning him away, hut he must sue Ids

covenant. 1 Fern, 492. By the custom of the city of London
a freeman may turn away his apprentice for gaming. Jbid. 241.

Though if a master turns an apprentice away on account of

negligence, &c. equity may decree him to refund part of the

money given with him. 1 Fern, Rep. 4f>0. As no apprentice

can be made without writing ; so none may be discharged by
his master, but by writing under his hand, and with the allow-

ance of a justice of peace, by statute. Dalt. 121.

The court of King's Bench will not discharge an apprentice

from his indentures, if it appear upon the return to an habeas
corpus that he is in execution, under the conviction of two
magistrates, by virtue of the statute, for absenting himself

from his masters service, although it appeared by affidavit that

the party had bound himself when an infant to serve till

twenty-live, but when he came of age had elected to avoid the

indentures. 7 E. R> 31 6.

An apprentice, who at the age of seventeen was hound by
indenture (which stated him to be fourteen) for seven years,

was discharged by the court of King's Bench, being brought up
by habeas corpus. 6 Term Rep. 71^-

By 33 G. 3. c. 55. two justices at special sessions, on com-
plaint on oath of any apprentice, on whose binding 1 0/. (now
25t. by 4 G. 4. c. 2<).) was paid, of any ill usage by his

master, may impose a fine of 40s. on the master. And by
4 G. 4. c. power is given to two justices to consider the

circumstances under which such apprentice shall be discharged,

and to make an order on the master to refund all or any part

of the premium paid on his binding, according to their discretion.

By 1 and 2 W. 4. c. 39. several regulations were made for

preserving the health and morals of apprentices employed in

cotton and woollen mills and other manufactories, by which,

among other things, the system of night-nmrk, so destructive to

every sound principle of mind and body, was abolished as to

persons under twenty-one ; and persons under eighteen are not

to work more than twelve hours per day, and one hour and a

half is to be allowed for meals, and no child under nine is to be

employed, and parents and guardians arc liable to penalties for

falsely stating their children's ages,

III. By the common law no man may he prohibited to work
in any lawful trade, or in more trades than one, at his pleasure.

1 1 Ca 53.

So that without an act of parliament no man may be re-

strained, either from working in any lawful trade, or using
divers mysteries or trades ; therefore an act of parliament made
to restrain any person therein, must be taken strictly, and not
favourably as acts made in affirmance of the common law. Barn.

It was enacted by the 5 Eliz* c. 4. § 31. ff That it should
not be lawful to any person or persons, other than such as then
did lawfully use or exercise any art, mystery, or manual occu-
pation, to set up, occupy, use or exercise any craft, mysterv, or

occupation, then used or occupied within the realm of England
or Wales, except he should have been brought up therein seven
years, at the least, as an apprentice ; nor to set any person on
work in such mystery, art, or occupation, being not a workman
at that (jay, except he should have been apprentice, as is afore-

said ; or else, being served as an apprentice, as is aforesaid,

because a journeyman, o) hired by the year ;
upon pain that

every person willingly offending, or doing the contrary, shall

forfeit and lose for every default, forty shillings for every month."
By 54 G. 3. e. 96. § 1 . this section of the act of Elizabeth is

repealed ; with a saving for the customs and bye laws of the

city of London, and of other cities, and of corporations and
companies lawfully constituted. See Bac. Ab. Master, Servant,

and Apprentice, (D
.

)

Previous to the passing of this act 54 G. 3. the policy of the

courts of law had been in favour of the free exercising of trades,

and against enforcing the penalties of the act of Elizabeth, as

will appear from the following determinations.

It hath been ruled, that there are many trades within the

general wTords and equity of this act, besides those which are

particularly enumerated therein ; yet it seems agreed, and hath

frequently been adjudged, that in every indictment, is.c. it

must be alleged, that it was a trade at the time of making the

statute, for the words thereof are, any craft, mystery, or occu-

pation, now used, &c. from whence it seems to follow, that a

new manufacture, which to all other purposes may be called

a trade, is yet not a trade within this statute. 2 Salk. Gil.

Palm. 528:' 1 Sid. 1?5.

Also it seems agreed, that the act only extends to such

trades as imply mystery and craft, and require skill and cxpe*

rience ; that therefore merchants, husbandmen, gardeners. See*

are not within the statute ; and on this foundation it hath

been held, that a hemp-dresser is not within the statute, as not

requiring much learning or skill, and being what every hus-

bandman doth use for his necessary occasions. 8 Co. 130

:

2 Butst. 190 : Cro. Car. 499-
It is clearly agreed, that the following the common trade of

a brewer, baker, or cook, is within the statute, as unskilfulness

herein may be very prejudicial to the lives and healths of his

majesty's subjects ; but it is, at the same time, agreed, that the

exex*cising of any of these trades in a man's own house or

family, or in a private person's house, is not within the re-

straint of the statute. II Co. 54. a. : Cro. Car. 499 : Hob. 1S3.

211: Moor, 886: 8 Co. 12Q: Palm. 512; Lit. Rep. 251 :

Bridg. 141.

It hath been held, that this statute does not restrain a man
from using several trades, so as he had been an apprentice to

all ; wherefore it indemnifies all petty chapmen in little towns
and villages, ^because the masters kept the same mixed trades

there before . Carth. 163,

A man may exercise as many trades as he hath worked at, or

served as an apprentice to, for seven years, 2 Wits. 16'8.

It hath been resolved, that there is no occasion for any
actual binding, but that the following a trade for seven years
is a sufficient qualification within the statute. 1 Salk- 67 :

2 Salk. 613.

By stats. 2 and 3 P. M. c, 1 1. and 5 Eliz. c. 4. aliens and
denizens are restrained to use any handicraft or trade therein

mentioned, unless they have served seven years' apprenticeship

within the realm, under the penalty of 40*. per month.
Huff. 132. But it hath been adjudged, that if an apprentice

serve seven years beyond sea, he shall be excused from the

penalties of the statute 5 Eliz, c. 4 ; and so, if he serve seven
years, though he was never bound. 1 Salic. 76.

So it hath been held, that serving five years to a trade out of
England, and two in England, is sufficient to satisfy the statute;

but that there must be a service of afull time ; and therefore,

serving five years in any country where, by the law of the

country, more is not required, will not qualify a man to use the

trade in England. Ca. in Law and Eq. 70.

By the statute 31 Eliz. c. 5. § 7- it is enacted, " That all

suits for using the trade, without having been brought up in it,

shall be sued and prosecuted in the general quarter sessions of

the peace, or assizes, in the same county where the offence

shall be committed; or otherwise inquired of, heard, and deter-

mined in the assises, or general quarter sessions of the peace,

1 2
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in the same county where such offence shall be committed, or

in the leet within which it shall happen."

In the construction of tins statute it lnith been held, that it

restrains not a suit in the Kings Bench or Exchequer, for such

offence happening in the same county where these courts are

sitting; for the negative words of the statute are not, that

such suits shall not be brought in any other court, but that they

shall not be brought in any other country; and the prerogative

of these high courts shall not be restrained without express

words. Cro. Jae. 178: Hoh. 1SL: 1 Sal/,'. ?>1
(

3.

But where the offence is in a different county, such suits in

these, or any other courts out of the proper county, seem to

be within the express words of the statute, Hoh. 184. 327:

Cro. Jac. 85.

Infants voluntarily binding themselves apprentice, and con-

tinuing seven years, shall have the benefit of their trades; hut

a bond for their service shall not bind them. Cro. Car. 1 79-

See the several statutes enabling soldiers and mariners to

exercise trades.

The court will not, at the prayer of the master, grant a

habeas corpus to bring up an apprentice impressed, he being

willing to enter into the king* service. Ex parte Landsdown,

E. 44 G. 3 : 5 East, 38.

The captain of a ship of war detaining an apprentice who
had been impressed, after notice by such apprentice, is liable

in an action by the master to recover wages for the service

of such apprentice. Fades v. Vandeput, M. 25 G. 3 : East,

39. 71.

IV. At common law, a servant or apprentice, without any

regard to age, may be guilty of felony in feloniously taking

away the goods of their master, though they were goods under

their charge, as a shepherd., butler, fcc* and may, at this day,

for any such offence, be indicted, as for felony, at common law;

but at common law, if a man had delivered goods to his servant

to keep, or carry for him, and he carried them away ammo

fumndh this was considered only a breach of trust, but not

felony. 1 Hales Hist. P. C. 505. 666. See tit. Embezzlement,

Servant.

APPROBATE and REPROBATE. A term used in the

Scotch law when a person takes advantage of one part of a deed,

but rejects the rest. Scotch Diet

APPROPRIATION, appropriate, from the Tr.approprier.*]

The annexing of an ecclesiastical benefice to the proper and

perpetual use of some religious house, bishoprick, college, or

spiritual person, to enjoy for ever j in the same way as i??ipro-

priation is the annexing a benefice to the use of a lay person or

corporation ; that which is an appropriation in the hands of

religious persons being usually called an impropriation in the

hands of the laity. See Com. Dig. tit. Advowson. (D. E.) It

is computed that there are in England 3815 appropriations

and impropriations : but the distinction between these terms is

merely of common and random usage. See Haggard's Reports

in the Ecclesiastical Courts, i. 162.

This contrivance seems to have sprung from the policy of

monastic orders* At the first establishment of parochial clergy,

the tithes of the parish were distributed in four parts—one for

the bishop ; one to maintain the fabrick of the church ; a third

for the poor ; and the fourth for the incumbent. The sees of

the bishops becoming amply endowed, their shares sunk into

the others; and the monasteries inferring that a small part

was enough for the officiating priests, appropriated as many

benefices as they could by any means obtain, to their own use ;

undertaking to 'keep the church in repair, and to have it con-

stantly served. But in order to complete such appropriation

effectually* the kings licence and consent of the bishop must

first be obtained; because they might both, some time or other,

have an interest by lapse in the benefice ; if it were not in the

hands of a corporation, which never dies. The consent of the

patron is also necessarily implied, because the appropriation

could originally be made to none but to such spiritual corpo-

ration as is also the patron of the church ;
the whole being

indeed nothing else but an allowance for the patron to retain

the tithes and glebe in their own hands, without presenting

anv clerk. Plowd. 496—500.

When the appropriation is thus made, the appropriators

and their successor* ^G perpetual parsons of the church ;
and

must sue and be sued in all matters concerning the rights of

the church by the name of parsons. Hob* 307.—An appropn*

niton.cannot be granted over. find.

This appropriation mav be severed, and the church become

disappropriate, two wavs.' 1st. If the patron or appropriator

present a clerk, who is instituted and inducted to the parsonage

;

for such incumbent is to all intents and purposes complete par-

son; and the appropriation being once severed, can never be

re-united again, unless by a repetition of the same solemnities.

Co. Lit. 4fK 7 Rep. 13.
' And when the clerk so presented is

distinct from the vicar, the rectory thus vested in him becomes

what is called a sine-cure; because he has no cure of souls,

having a vicar under him, to whom that cure is committed

;

though this is not the only mode of creating sine-cures. See

2 Burns Ec. Law, 347. Also if the corporation, to which the

benefice is annexed, is dissolved, the parsonage becomes disap-

propriate at common law. 1 Comm. SS6: see the note there.

In this manner may appropriations be made at this day;

and thus were most, if not all, now existing, originally made*

At the dissolution of the monasteries by stat. 27 IE 8. c. 28.

and 31 H. 8. c. IS* the appropriations belonging to those reli-

gious houses (being more than one-third of all the parishes in

England) would at common law have been disappropriated

;

had" not a clause been inserted in those statutes to give them to

the fang, in the same manner as the alien priories had before

been; 2 Inst. 584; and from hence have sprung all the lay

impropriations or secular parsonages in the kingdom; they

having been afterwards granted out from time to time by the

crown. See 1 Comm. 384, ; 11 Rep. 11: Gibs. 7 1
9-

—

See also tit. Parson, Vicar.

APPROPRIARE COMMUN IAM. To inclose or appro-

priate any parcel of land that was before open common, and

thus to discommon it.

APPROVE, approbate^ To augment a thing to the ut-

most ; to approve land is to make the best benefit of it, by

increasing the rent, &c. 2 Inst. 474.

APPROVEMENT, is where a man hath common in the

lord's waste, and the lord makes an inclosure of part of the

waste for himself, leaving sufficient common, with egress and

regress for the commoners, Reg. Jud. 8, Q. See tit. Common.

The word approvement is also used for the profits of the

lands themselves. Cromp. Jurisd. 152. And the statute of

Merlon, 20 //. 3. c. 4. makes mention of land newly approved.

F. N. B. 7E Approvement is also the same with im-

provement.

APPROVER, or PR OVER, approbator^ One that, con-

fessing felony committed by himself, appealed or accused

others to be guilty of the same crime. See tit. Accessary,

II, 5, He is called approver, because he must prove what he

hath alleged ; and that proof was anciently by battle, or the

country, at the election of him appealed : and the form of

this accusation may be found in Cromp. Just. 250* See also

Bracton, lib. 3 : Staundf. PL Cor* 52. If a person indicted

of treason or felony, not disabled to accuse, upon his arraign-

ment, before any plea pleaded, and before competent judges,

confesseth the indictment, and takes an oath to reveal all

treasons and felonies that he knoweth of; and therefore prays

a coroner to enter his appeal, or accusation, against those that

are partners in the crime contained in the indictment ; such a

one is an approver. 3 Inst. \%{)\ //• HI,'. Unless the

crime wherewith a person is charged amount either to felony or

treason, he cannot be an approver. 2 Hawk. P. C. c. 24. § ] 0.

When a person hath once pleaded not guilty, he cannot be

an approver. 3 Inst. 129- And persons attainted of treason

or felony shall not be approvers; their accusation will not then
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be of such credit as to put a man upon his trial. 2 Hawk. 205.

Vide 5 II. 4. c. 2. as to charters of pardon*

If an accomplice act fairly and openly, and discover the whole

truth, although he is not entitled of right to a pardon, yet the

usage, and practice, and lenity of the court, is to stop the pro-

secution against him, and he has an equitable title to a recom-

mendation to the king's mercy ; it holds out a hope that accom-

plices so conducting themselves and bringing others to justice,

shall themselves escape punishment and be pardoned.—Per Ld.

Mansfield on Mr. RudtVs case, Cowp. 336.

A person indicted for a misdemeanor may be legally con-

victed upon the uncorroborated evidence of an accomplice.

2 Campb. 132.

Infants under age of discretion may not be approvers : and

it being in the discretion of the court to suffer one to be an

approver, this method of late hath seldom been practised. Sec

tit. Accessary, II. 5 3 tit. Appeal ; and Leach's Hawk. P*C. ii.

c. 24. See tit, Prover.

APPROVERS, In old statutes, bailiffs of lords in their

franchises are called their approvers : and approvers in the

marches of Wales were such as had licence de vendre el acheter

leasts, &c. But by the statute 2 Ed. 3. c. 12. approvers are

such as are sent into counties to increase the farms of hun-

dreds, &c. held by sheriffs. Such persons as have the letting

of the king s demesnes in small manors, are called approvers

of the king {approbatores regis), stat. 51 II. 3- si. 5. In the

old stat. 1 Ed, 3. st. 1. c. 8. sheriffs are called the king's

approvers.

APPRUARE. To take to his own use or profit Stat.

W. 2. c. 20.

APPRYSING, is when, by letters, a debitor is charged to

appear before a messenger (who, in that case, represents the

sheriff); to hear the lands specified in the letters apprysed by

an inquest, and declared to belong to the creditor for payment
of his debts, Scotch Diet.

APPURTENANCES, pertinenlia, derived from the French

apparicnir, to belong to.J Signify things both corporeal and

incorporeal, appertaining to another thing as principal ; as

hamlets to a chief manor ; and common of pasture, piscary, &c.

Also liberties and services of tenants. Brit. c. 3[). W a man
grant common of estovers to be burnt in his manor, these are

appurtenant to the manor; for things appurtenant may he

granted at this day. Co. Lit. 121. Common appurtenant may
be to u house, pasture, &c. Out-houses, yards, orchards, and

gardens are appurtenant to a messuage ; but lands cannot

properly be said to be appurtenant to a messuage, 1 Lilt. Abr.

91. And one messuage cannot be appurtenant to another.

Ibid. Lands cannot, in the true sense of the words cum
periineniiis, be appurtenant to the house ; but the word per-

t in ens may be taken in the sense of usually letten or occupied

with the house. Plowd. 170. See Cro. EL 704. contra ; but it

seems now settled, that lands will not pass by the word appur-

tenances, but only such things which do properly belong to

the house. Palm. 37 5: Godb. 352. S. C. : Cro. Car. 57

1

Butt. 85. S. C. ; Lit. Rep. 8* S, C.

Lands* a common, &c. may be appurtenant to a house ;

though not a way. 3 Salk. 40. Grant of a manor, without the

words cum periineniiis ^ it is said will pass all things belonging

to the manor. Owens Rep. 31. Where a person hath a mes-

suage, &c. to which estovers are appurtenant , and it is blown
down or burnt by the act of God ; if the owner re-edify it;

in the same place and manner as before, he shall have the

ancient appurtenances. 4 Rep. 86*. A turbary may be appur-

tenant to a house ; so a seat in a church, &c, hut not to land
;

for the things must agree in nature and quality. 3 Salk. 40,

Vide tit. Appendant, and see Plo. Corn. 103. L 104, b. 170,

Also vide Com. Dig. (1 V.) tit. Appendant and Appurtenant.

DE AQUA F RISCA. Freshwater.

AQUA PONTANUS. Bridgewater.

AQILE CAL1DA, AQU/E SOLI S, AKEMAN-CESTER.
Bath, in Somersetshire,

AQILUDON. Ediure, iw/go Eatotm.
AQVJE DUCTUS, Aqvm hai/stus.] Two servitudes : the

former consists in a right of carrying a water-course through

the grounds of another ; the latter, of watering cattle at a

river, well, or pond. Scotch Diet.

AQILEDUNEXSIS SALTUS. Waterdon.
AQUMDU NUM . Aicton.

AQUAGE, aquagium, quasi aquce agium, i. e. aquaednctus

et aquregangium/] A water-course. In some instances

used for toll paid for water-carriage. See Ewage*

AQUJEUDENSIS PONS. Eiford.

AQUILiEDUNUM. Hoxton

.

AQUJTANIA, JE. Aquitain, now containing Guiennc
and ( iascony.

A RACE; angir\ To rase or erase, from the French an a-

cher, evellere, Blount.

ARAHO, In araho conjurare, i.e. To make oath in the

church, or some other holy place ; for, according to the IVtpua-

rian laws, all oaths were made in the church upon the relicks

of saints. Spelm.
A RAT IA . A rable grounds. Corset

ARATRUM TERR.E. As much land as can be tilled

with one plough.

—

Aralura terrcc is the service which the

tenant is to do for his lord in ploughing his land. See Arrura.

A plough gate is said to consist of eight oxgatcs of land, because

anciently the plough was drawn with eight oxen- Scotch Diet.

A RISE I A. Ircbv, in Cumberland.
ARBITRATION, ARBITRATOR, and ARBITRA-

MENT. See tit. Award.
ARCA CYROGRAPH ICA , she cyrographorum Judworum

.

This was a common chest, with three locks and keys, kept by

certain Christians and Jews, wherein all the contracts, mort-

gages, and obligations belonging to the Jews were kept, to

prevent fraud ; and this by order of K. Rich, L Hovedcns
Annals, p. 745.

ARCHBISHOP, archiepiscopus.~] The chief of the clergy

in his province. See title Bishops.

A RC HI) E A C( > N ,
archidiatwtrts.'] I s one that hath eccle-

siastical dignity, and jurisdiction over the clergy and laity,

next after the bishop, throughout the diocese, or in some part

of it only. Archdeacons had anciently a superintendant power
over all the parochial clergy in every deanery in their pre-

cincts ; they being the chiefs of the deacons ; though they
have no original jurisdiction, but what they have got is from
the bishop, either by prescription or composition ; and Sir

Simon Degg tells us, that it appears an archdeacon is a mere
substitute to the bishop; and what authority he hath is derived

from him, his chief office being to visit and inquire, and
episcopo nunciare, §c. In ancient times archdeacons were em-
ployed in servile duties of collecting and distributing alms and
offerings; but at length, by a personal attendance on the

bishops, and a delegation to examine and report some causes,

and commissions to visit the remoter parts of the dioceses,

they became, as it were, overseers of the church; and, by

I

degrees, advanced into considerable dignity and power. Lan-
franc, archbishop of Canterbury, was the first prelate in Eng-
land who instituted an archdeacon in his diocese, which was
about the year 1075. And an archdeacon is now allowed to

be an ordinary, as he hath a part of the episcopal power
lodged with him. He visits his jurisdiction once every year

;

and he hath a court, where he may inflict penance, suspend,

or excommunicate persons, prove wills, grant administrations,

and hear causes ecclesiastical, &c. subject to appeal to the

bishop of the diocese, under stat. 24> H. 8. c. 12. It is one

part of the office of an archdeacon to examine candidates for

holy orders, and to induct clerks within his jurisdiction, upon
receipt of the bishop's mandate. 2 Cro. 556: I Lev. 11)3:

Wood's Inst. 30.

Archdeaconries are commonly given by bishops, who do

therefore prefer to the same by collation: but if an arch-

deaconry be in the gift of a layman, the patron doth present to
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the bishop, who institutes in like manner as to another bene-

fice; and then the dean and chapter do induct him, that is,

after some ceremonies place him in a stall in the cathedral

church to which he helongeth, whereby he is said to have a

place in the choir. Wats, c. 15,

Archdeacons, by stat. 13 and 14 Car. 2. c. 4. are to read the

Common Prayer and declare their assent thereunto, as other

persons admitted to ecclesiastical benefices ; and also must
subscribe the same before the ordinary ; but they are not

obliged by stat. 13 Eliz. c. 12, to subscribe and read the

thirty-nine articles ; for although an archdeaconry be a bene-

fice with cure, yet it is not such a benefice with cure as seems

to be intended by that statute, which relates only to such be-

nefices with cure as have particular churches belonging to them,

Wats. c. 15. And they are to take the oaths at the sessions,

as other persons qualifying for offices.

The judge of the archdeacon's court (where he doth pre-

side himself) is called the official. Wood's Inst. 30.

Where the archdeacon hath a peculiar jurisdiction, he is

totally exempt from the power of the bishop, and the bishop

cannot enter there, and hold court ; and in such case, if the

party who lives within the peculiar be sued in the bishop's

court, a prohibition shall be granted ; for the statute intends

that no suit shall be per saltnm ; but if the archdeacon hath

not a peculiar* then the bishop and he have a concurrent

jurisdiction, and the party may commence his suit either in

the archdeacon's court or the bishop's, and he hath election

to choose which he pleascth : and if he c ommence in the

bishop's court, no prohibition -shall be granted ; for if it should,

it would confine the bishop's court to determine nothing but

appeals, and render it incapable of having any causes originally

commenced there. L. Paym. 123*

An archdeacon is a ministerial officer, and cannot refuse a

churchwarden elected by the parish. WfeH v. Martin liice.

L. Raym. 13$.

ARCHERY. A service of keeping a bow, for the use of

the lord to defend his castle. Co, Lit. sect. 157*

ARCHES COURT, atria de arcuhusr\ The chief and

most aiu-ient consistory court belonging to the archbishop of

Canterbury for the debating of spiritual causes. It is so

called from the church in London, commonly called St P Mary
Le Bow (de Areabus), where it was formerly held ; which

church is named Bow Church, from the steeple which is raised

by pillars, built arch wise, like so many bent bows. CoweL
The judge of this court is stiled the Dean of the Arches, or

Official of the Arches court j he hath extraordinary jurisdic-

tion in all ecclesiastical causes, except what belong to the

prerogative court ; also all manner of appeals from bishops

or their chancellors or commissaries, deans and chapters,

archdeacons, &c, first or last, are directed hither: he hath

ordinary jurisdiction throughout the whole province of Can-

terbury, in case of appeals; so that upon any appeal made,

he, without any farther examination of the cause, sends out

his citation to the appellee, and his inhibitkm to the judge

from whom tb<. appeal was made. Of this, see more 4 Inst.

337, But he cannot cite any person out of the diocese of

another, unless it be on appeal, &c. Stat. 23 H. 8. c. 9-

In another sense the dean of the arches has a peculiar juris-

diction of thirteen parishes in London called a deanery

(being exempt from the authority of the bishop of" London),

of which the parish of Bow is the principal. The persons

concerned in this court are the judge, advocates, registers,

proctors* &c, And the foundation of a suit in these courts is

a citation for the defendant to appear ; then the libel is exhi-

bited which contains the action, to which the defendant must
answer ;

whereupon the suit is contested, proofs are produced,

and the cause determined by the judge, upon hearing the ad-

vocates on the law and fact ; when follows the sentence or

decree thereupon.

This court, as also the court of peculiars, the admiralty

court, the prerogative court, and the court of delegates (for the

most part), are now held in the hall belonging to the college of

civilians, commonly called Doctor's Commons. Floy- 81*

From this court the appeal is to the king in chancery ; by

stat. 25 1L 8-, c. If)-

ARCHIVES, Arckiva, from area, a chest.] The Rolls, or

any place where ancient records, charters, and evidences, be-

longing to the crown and kingdom arc kept; also the Chan-

cery, Exchequer-office, &c. Audit hath been sometimes used

for repositories in libraries.— It is used in common speech for

the records themselves.

DE ARCUBUS. Bowes.

ARENTARE. To rent out, or let at a certain rent. Con-

suet tut. Downs de Farendon, MS. Jbl. 53.

ARERIESMENT. Surprise, affrightment.—To the great

areriesment and eslenysanent of the common law. Rot. Pari

21 Ed. 3.

ARCADIA, andARGATHALIA. Argyleshire, in Scotland,

ARGENTUM ALBUM. Silver coin, or pieces of bullion

that anciently passed for money. See Alba Firma.

ARGENTUM DEI. God's money; i. e. money given in

earnest upon the making of any bargain ; hence comes arks,

earnest.

ARGIL, or ARGOIL, Clay, lime, and sometimes gravel

;

also the lees of wine, gathered to a certain hardness, Laiv

Fr. Met.
ARGUMENTOSUS, ingenious; mentioned by our historian

Neubrigensis, Lib. 1. c. J 1-

ARICONIUM. Kcnchestcr, near Hereford.

DE ARIDA VILLA. Drayton, or Dreydon.

ARIERBAN. The edict of the ancient French and Ger-

man kings, &c. commanding all their tenants to come into the

army ; if they refuse, then to be deprived of their estates.

—

See Spetal, in v, Afibatinum, §c.

ARIETUM LEVATIO. An old sportive exercise, sup-

posed to be the same with running at the quintain. See Ste-

vens* ShuLyx'arCy edit. 179->? vol. vi. p. 2J, 17-;.

ARMA DARE, To dub or make a knight. Arma capere,

or suscipere, to be made a knight. Kennet's Parock. Atiiiq*

p. 288 : Walsingham, p. 507. The word arma in these places,

signifies only a sword ; but sometimes a knight was made by

giving him the whole armour. (Jrdericus Vitalise lib. 8. de

Henrico, §c.

ARMA LIBERA. A sword and a lance which were

usually given to a servant when he was made free. Leg. Will,

cap. (i5.

ARMA MOLUTA. Sharp weapons that cut, opposed to

such as are blunt, wThich only break or bruise* Bract, lib. 3-

They are called arma emolita by Fleta, lib. I . c 33. par. 6.

ARMA
i

REVERSATA. A punishment when a man was
convicted of treason or felony : thus our historian Knighton,
speaking of Hugh Spencer, tells us, Prima vestterunt cum uno

vestimento cum amis suis reversatis. Lib. 3. p. 2546\
ARMARIA. Vide Almaria.
ARMIGER, Esquire. A title of dignity belonging to such

gentlemen as bear arms: and these are either by curtesy}
as

sons of noblemen, eldest sons of knights, &c, ; or by creation,

such as the king's servants, &c. The word armiger has been
also applied to the higher servants in convents. Paroch.
Antic/. 5?6. See title Esquire, and Spclman in v.

AitMISCARA, is a sort of punishment decreed or imposed
on an offender by the judge. Malmsb. lib. 2. p. 97: Walking*
ham, p. 430. At first it was to carry a saddle at his back, m
token of subjection. Brampton says, that, in the year 1776,
the king of the Scots promised king Hen. 2. at York, Lanceam
et sellam s'uam super allare Sancti Petri ad perpetuam hujus
subjeclionis manoriam offer? e. See Spelm. in v.

ARMORIAL BEARINGS. By various acts, 38 G. 3.

c. 53: 39 G. 3. c. 8: 41 G. 3. (U. K.) c. 69: 43 G. 3. c. 161,
the last of which only is at present in force, a duty, (now under
the management of commissioners of taxes) is imposed on armo-
rial bearings, whether borne on plate or carriages, &c.
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ARMOUR and ARMS, in the understanding of law are

extended to any thing that a man wears for his tiefence, or

takes into his hands, or useth in anger, to strike or cast at

another. Comp. Just. 65. Arms are also what we call in

Latin insignia, ensigns of honour ; as to the original of which,

it was to distinguish commanders in war ; for the ancient de-

fensive armour being a coat of mail, &c which covered the

persons, they could not be distinguished, and therefore a cer-

tain badge was painted on their shields, which was called arms ;

but not made hereditary in families till the time of king Rich. I.

on his expedition to regain Jerusalem from the Turks: and,

besides shields with arms, they had a silk coat drawn over their

armour and afterwards a stiff coat, on which their arms were

painted ail over, now the herald's coat of arms. Sid. 352.

By stat. 13 R. 2. si. L c. 2, the constable (Lord High
Constable) shall have cognizance of contracts touching deeds of

arms done out of the realm ; but it seems he cannot punish for

painting coats of arms, &e. See 2 Hawk. P. C. c. 4. § 5—8.

and this Diet* tit. Constable.

By the common law it is an offence for persons to go or ride

armvd with dangerous and unusual weapons: but gentlemen

may wear common armour\ according to their quality, &c.

3 Just. 160.

By stat. 7 E. I. st. 1. the king may prohibit force of arms,

and punish offenders according to law ; and herein every subject

is bound to be aiding. And by stat, 2 E. 3. c. 3. enforced by
stats. 7 R- 2, c. 13. and 20 R. 2. c. h none shall come with

force and arms before the king's justices, nor ride, nor go armed,

in affray of the peace, on pain to forfeit their armour, and suffer

imprisonment, &c.

Under these statutes none may wear (unusual) armour pub-

licly upon pretence of protecting his person ; but a man may
assemble his neighbours to protect his house without transgress-

ing the act. 1 Hawk. P. C. 267. But no wearing of arms is

within the stat. unless they are such as terrify ; therefore, the

weapons of fashion, as swords, &c, or privy coats of mail, may
be worn. Id. ib. And one may arm to suppress riots or dangcr-

rous insurrections. Id. 268.

By the Bill of Rights, 1 TV. § M. si. 2. c. 2. it is declared

that ** the subjects which are Protestants, may have arms for

their defence suitable to their conditions, as allowed by law."

See stat. 33 H. 8. c. 6. and tit. Game and Constable, III. 2.

By 47 G.S.sL 2. c. 54. and 50 G. 3. c. 1 CK). to prevent, impro-

per persons from having arms in Ireland ; all persons keeping

arms shall be licensed, and when required shall deliver up their

arms to be placed in the public stores. These acts are temporary.

And see 1 Will. 4. c. 41. as to importation and exportation of

arms in Ireland.

By 53 G. 3, c. 115 : 55 G. 3. c. 59. regulations are made for

insuring the careful manufacture of fire-arms in England, and

making provision for proving the barrels thereof.

By stat. 60 G. 3, c. 1. for preventing the training of persons

to the use of arms, and the practice of military evolutions and
exercises, all meetings and assemblies of persons fin England,

Scotland, or Ireland), for training and drilling themselves, or

being trained or drilled to the us? of arms, or for practising

military exercise, movements, or evolutions, without authority

from the crown, or the lieutenant, or two justices of the peace of

the county, are prohibited as dangerous to the peace and security

of the kings subjects and his government. Persons attending

such meetings for the purpose of training others, are made pu-

nishable by transportation not exceeding seven years, or impri-

sonment not exceeding two years. All such meetings may be

disposed of by any justice of peace or constable, or the parties

present may he arrested and committed, or held to bail. By
cap. 2. of the same session (now expired), justices of the peace

in certain disturbed counties, were authorised to seize and de-

tain arms kept for purposes dangerous to the public peace.

ARMY. See tits. King, Militia, Soldiers.

ARNALDIA, Arnoldia.2 A disease that makes the hair

fall off like the alopecia, or like a distemper in foxes. Rog.
H&veden, p. 693.

ARNALIA, Arable grounds. This word is mentioned in

Domesday, tit. Essex,

AROMATARILJS, Latin.'} A word often used for ^grocer
but held not good in law proceedings. 1 Vent. 142.

ARPEN, or Arpent. An acre or furlong of ground: and
according to the old French account in Domesday-book, 100
perches make an arpcnt. The most ordinary acre, called

I'arpent de France, is one hundred perches square ; but some
account it but half an acre.

ARPENTATOR, A measurer or surveyor of land,

ARQUEBUSS, Fr. Arquebuse.} A short hand gun, a

caliver, or pistol; mentioned in some of our ancient statutes.

La rv Fr. Diet.

ARRACK. A duty and excise is payable for arrack im-

ported from the East Indies. See tit. Navigation Acts.

ARRAIATIO PEDITUM, is used in Pat. \Ed.2. for tlu

arraying of foot soldiers.

ARRAIERS, Arraitoresr\ Such officers as had the care of

the soldiers* armour, and whose business it was to see them
duly accoutred. In several reigns commissioners have been

appointed for this purpose.

ARRAIGN, ARRAIGNMENT, from the Fr, arranger,

to set a thing in order ; hath the same signification in law

:

but the true derivation is from the French arraisonncr, i. c. ad
rafionem ponere. To call a man to answer in form of law. A
prisoner is arraigned, when he is indicted and brought to trial

:

and to arraign a writ of assise, is to cause the demandant to be

called to make the plaint, in such manner as the tenant may be

obliged to answT
er. Co. Lit. 262. But no man is properly

arraigned but at the suit of the king, upon an indictment

found against him, or other record wherewith he is to be

charged ; and this arraignment is to take care that the prisoner

do appear to be tried and hold up his hand at the bar, for the

certainty of the person, and plead a sufficient pica to the indict-

ment. Co. Lit. 262, 263.

The prisoner is to hold up his hand only in treason and
felony ; but this is merely a ceremony : if he owns that he is

the person, it is sufficient without it ; and then upon his arraign-

ment his fetters are to be taken off; and he is to be treated with

all the humanity imaginable. 2 Inst. 315: 3 Inst. 35 : 4 Bt.

Com. 322 : Hawk. P. C. c. 28. § I. A peer need not hold up
his hand. 4 Si, Trials, 211. 508-

The arraignment of a prisoner consists of three parts:—1st,

calling him to the bar, and by holding up bis hand, or otherwise,

making it appear he is the party indicted;—2udly, reading the

indictment to him distinctly in English, that he may fully un-

derstand the charge ;—3rdly, demanding of him whether he be

guilty or not guilty, and entering his plea; and then demanding
of him how he will be tried ; the common answer to which is

by God and the country. 2 Hale Hist. 2 ] Q.

An attainder of high treason has been reversed for the omis-

sion of an arraignment. 2 Hawk. P. C. 438. which see for

farther matter as to Arraignment.

If in action of slander for calling one thief, the defendant

justifies that the plaintiff stole goods, and issue is thereon taken;

if it be found for the defendant in B. R. and for felony in the

same county where the court sits, or before justices of assise, &c.

he shall be forthwith arraigned upon this verdict of twelve

men, as on an indictment. 2 Hale's Hist. P. C. 151*

The pleas upon arraignment are cither the general issue,

not guilty ; plea in abatement, or in bar ; and the prisoner

may demur to the indictment ; he may also confess the fact,

but then the court has nothing more to do than to proceed to

judgment against him.

When the person charged is called upon to plead it is enacted

by stat. 7 and 8 G. 4. c. 28. § I. " that if any person not having

the privilege of peerage, being arraigned upon any indictment

for treason, felony, or piracy, shall plead thereto a plea of f not
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guilty/ he shall by such plea, without any farther form, be

deemed to have put himself upon the country for trial, and the

court shall in the usual manner order a jury for the trial of

such person accordingly and by section 2 of the same statute

it is enacted, t( that if any person being arraigned upon or

charged with any indictment or information for treason, felony,

piracy, or misdemeanour, shall stand mute of malice, or will

not answer directly to the indictmentor in formation, in every

such case it shall be lawful for the court if it shall so think fit,

to order the proper officer to enter a plea of f not guilty' on be-

half of such person, and the plea so entered shall have the same

force and effect as if the person had so pleaded the same."

ARRAY, arraya sive arraiamentum.~] An old French word,

signifying the ranking or setting forth of a jury of men impa-

nelled upon a cause- And when we say to array a panel, that

is, to set forth the men impanelled one by another, F. N. B~

157. To challenge the array of (lie panel, is at once to except

against all the persons arrayed or impanelled, in respect of par-

tiality, &c. Co. Lit. 156. "if the sheriff be of affinity to either

of the parties ; or if any one or more of the jurors are returned

at the nomination of either party ; or for any other partiality ;

the array shall be quashed. See 2 Barn. §• C. 104. The

word array also relates, in a particular manner, to military order,

as to conduct persons armed, &c, Stat. ] 3 and 14 Car. 2. cap. 3.

ARRAY, Military, Commission of- See tit* Soldiers.

ARREARS or ARREARAGES, arera&a, from the French

arriere, retro, behind.] Money unpaid at the due time, as rent

behind; the remainder due on an account; or a sum of money

remaining in the hand of an accountant.

ARRECTATUS. One suspected of any crime. Offic.

Coronal. Spelm. Gloss.

ARRECTED; reckoned, considered, 1 Inst. 173* b. & n.

ARRENATUS, arraigned, accused. Rot. Pari 21 Ed, h
ARRENTATION, from the Spanish arrendar, ad cerium

redditum dtmiitereJ] The licensing the owner of lands in the

forest, to inclose them with a low hedge and small ditch, ac-

cording to the assise of the forest, under a yearly rent : saving

the arrentafions is saving a power to give such licences. Qrdin.

Foresta?, 34 Ed. \.st. 5.

ARREST, arrestnm, from the Fr. arreter, to stop, or stay.]

A restraint of a man's person, obliging him to be obedient to

the law : and it is defined to be the execution of the command
of some court of record or officer of justice. An arrest is the

beginning of imprisonment, when a man is first taken, and re-

strained of his liberty, by power or colour of a lawful warrant

:

also it signifies the decree of a court, by which a person is

arrested. 2 Shep. Ab. 299-

Arrests are either in civil or criminal cases.

An arrest in a civil cause is defined to be the apprehending or

restraining one's person by process in execution of the command
of some court., or officers of justice. Wood's Inst. 5/5.

There are several statutes, securing the liberty of the subject,

against unlawful arrests and suits. See Magna Charta, c, 29 :

8 Ed. I.e. 35: and see tit* Barrator.

Some persons are also privileged from arrests, viz. peers of

the realm, members of parliament, peeresses by birth, (1 Inst,

131: 2 Jnsi. 50: 4 Bacon's Ab. 228.) peers of Scotland,

(1 Sfra. 990.) a peeress by marriage, (Co. Lit. 16\ 6: Co. 53 :

Dyer, 79.) an Irish peer, (1 M. $ R, 1 10 : 7 B. $ C. 388.) a

Scotch peer who votes at the election of peers, (8 Bing. 55;^
members of convocation actually attending thereon, (si. 8 fL (h

r\ 1.) bishops, ambassadors, or the domestic servant of an ambas-

sador, really and bond Jide in that capacity , (sL 7 Ann. c. 12:

$ Wits, 32': 2 Str. 797: 2 Ld. Rayni. 1524: 4 Burr. 20 Hi,

17: 3 Burr. 1676.) the king's servants, fl liaym. 152:

8 Mod. 12.) marshal, warden of the fleet, (1 Vent 65J) clerks,

attornies, and all other persons attending the courts of justice,

(4 Inst. 72; 2 Inst. 551 : 12 Mod. 163 : 11 E. R. 43</: 1 H.
Bl. e. 636: 1 Matt. $ Set. Bep. (>3S.) clergymen performing

divine service, and not merely staying in the church with a
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fraudulent design; slats. 50 E. 3 c. 5 : 1 Jl. 2. c. l6. repealed

by stat. 9 G. 4. c. 31 ; but by which act, § 23. it is declared to

be a misdemeanour to arrest any clergyman upon civil process,

during his performance of, or going to, or returning from the

performance of divine service; suitors, (Bro. Privil. 57.) wit-

nesses subpoenaed, and other persons necessarily attending any

court of record upon business, (Sir T. Raym. 101 : 1 Vent. 11

:

Rules in Chan. 817: S Inst. 141.) A bankrupt coming to sur-

render, or within forty-two days after his surrender, (st. 5.

G. 2. c. 30. § 5. and see Coivp. 156. but not an extent at the

suit of the crown, 2 Bl. Rep. 1L42.) witnesses properly sum-

moned before commissioners of bankrupt, or other commis-

sioners under the great seal, (1 Atk. 54.) but not creditors com-

ing to prove their debts, (4 Term Rep. 3770 heirs, executors,

or administrators, R. M. 16*54. except on personal contracts by

themselves, (I T. Rep. 7 Hi.) <>r in cases of devastavit, (I Salk.

98.) sailor or volunteer soldier: (unless the debt is twenty

pounds,) Stat. 1 G. 2. c. 14. § 15: 31 G. 3. c. 13, § 65. See

Barnes, 114: 1 Str. 2. 7' 1 Black Rep, 29, 30.— Officers of

courts are allowed these privileges only where they sue or are

sued in their own right ; not if as executors or administrators,

nor in joint actions. Hob. 177 : Dyer, 24. p. 150: 2 Sid, 157 '

Latch. 199: Godb. 10: 2 Roll. Ab. 274. See 3 Comm. c, 1£>.

p. 28y. tbat no arrests can be made in the king s presence, &c.

But this privilege does not extend to Irish or other foreign

peers, (2 Inst. 48 : 3 Inst. 70.) or to peeresses by marriage, if

thev afterwards intermarry with commoners. Co. Lit. 16:

2 Inst, 50: 7 Co, 15, It).

And though the servants of peers necessarily employed about

their persons and estates, could not formerly be arrested;

(2 Str. 1065: 1 Wils. 278.) yet this privilege seems to have

been taken away by the stat. 10 G. 3. c, 50. § 2.

A person who has been appointed his majesty's coachman,

and who is liable to be called upon to act in that quulity, is not

liable to be arrested, although he publicly carries on trade,

and the debt was contracted in the course of such business.

2 Taunt. \G7-

Members of corporations aggregate, and hnndredors, not

being liable to a capias, cannot be arrested in their corporate

capacity, or on the statutes of hue and cry, &c. Bro. tit.

Corp. 43 : 3 Keb. 1 26', 7- Corporations must be made to appear

by distringas. Finch, 353: 3 Salk. 4() ; and see 2 W. 4. c. 2%
In an action against husband and wife, the husband alone is

liable to be arrested, and shall not be discharged until he have

put in bail for himself and wife ; 1 Vent. 49 : 1 Mod. 8 j and

if she is arrested, she shall be discharged on common bail*

1 Term Rep. 486: 1 Salk. 115. See tit. Bail
A clerk of the court ought not to be arrested for any thing

which is not criminal, because he is supposed to be always

present in court to answer the plaintiff. 1 Lill. 94. Arrests

are not to be made within the liberty of the king's palace :

nor may the king's servants be arrested in any place without

notice first given to the lord chamberlain, that he remove

them, or make them pay their debts. Vide tit. Ambassador.

There is this difference between arrests in civil and criminal

cases ; that none shall be arrested for debt, trespass, Sec or

other cause of action, but by virtue of a precept or command-

ment out of some court : but for treason, felony, or breach

of the peace, any man may arrest without warrant or precept.

Terms de Ley, 54*

The abuses of gaolers and sheriffs' officers towards their

prisoners are well restrained and guarded against by stat.

32 G. 2. c. 28 ; the chief provisions of which are, that an

officer shall not carry his prisoner to any tavern, &e. without

his consent, nor charge him for any liquor but such as he shall

freely call for, nor demand for caption or attendance any other

than his legal fee, nor exact any gratuity-money, nor carry his

prisoner to gaol within twenty-four hours after his arrest, un-

less the prisoner refuses to go to some safe house (except his

own) of his own choosing. Nor shall any officer take for the
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diet, lodging, or expcnces of his prisoner more than shall be

allowed by an order of sessions. Kailiffs to show a copy of the

net to prisoners, and to permit perusal thereof; and the

prisoner to send for his own victuals, bedding, &c.

Sheriffs and their officers to take no reward for doing their

office but according to law. Stat. 3 E. 1. c. 26 ; 1 ff. 4. c. 1 1 :

Co. Lit. 868 : 23 Hi & c. 9 : Plvntd. 465.

The fees now allowed by the master for arrests on mesne
process in town are 10s. 6d. on capias, bill latitat, &c. and
1 guinea if by original, and also in the country 1 guinea and
Is. per mile.

'

Iiupeifs Sheriff, l±2. See 2 U'\ 4. c. 31). § 4.

The scat. 8 c. 2. § 4. enacts that if any person procure

another to be arrested in the Marshalsea, or in any court within

London, &c, at the suit of any person, where there is no such

person known , or without the plaintiffs consent, every person

who shall procure such arrest, &c. and shall be accusal by

indictment, presentment, or by the testimony of witnesses,

or other due proof, shall suffer six months' imprisonment with-

out bail or mainprize, and pay to the party arrested treble

costs, and forfeit 10/, for every such offence, to be recovered by
action of debt, Sec.

By stat. 2Q Car. 2, c. % no writ, process, warrant, &c.

(except in cases of treason, felony, or for breach of the peace)
shall be served on a Sunday ; on pain that the person serving

them shall be liable to the suit of the party grieved, and
answer damages, as if the same had been done without writ

;

an action of false imprisonment lies for arrest on a Sunday, and
the arrest is void. 1 Salk. 78. A defendant was arrested on
a Sunday by a writ out of the Marshalled ; and the court of

B. li. being moved to discharge him, it was denied ; and he
was directed to bring action of false imprisonment. 5 Mafl.

liep. 95. The defendant being taken upon a Sunday, without
any warrant, and locked up all that day ; on Monday morning
a writ was got against him, by which lie was arresred ; it was
ruled, that he might have an action of false imprisonment,
and that an attachment should go against those who took him
on the Sunday. Mod. Cos. !)(>. Attachments have been often

granted against bailiffs for making arrests on Sunday : hut
affidavit is usually made, that the party might be taken upon
another day. 1 Mod* 56. A person may be retaken on a
Sunday, where arrested the day before, &c. Mod. Cos. 231.
And a man may be taken on a Sunday on an escape warrant

:

or on fresh pursuit when taken the day before ; 2 Ld. Raynt.

1028 : 2 Salk. 626 ; when he goes at large out of the rules of

the King's Bench or Fleet prison, &c. Stat. 5 Attn. c. 9. Also
bail may take the principal on a Sunday, and eon fine him till

Monday, and then render him. 1 Ath 239 : 6 Mod 251. A
party cannot be arrested on a Sunday on an attachment for

non-performance of an award, it being only in the nature of

a civil execution. I T. Pep. 26(i. denies 1 Af/c. .581.

By 9 G. 4. c. 31. § 23. the arresting any clergyman upon
any civil process, while performing, or going to, or returning
from performance of divine service, is declared a misdemeanor.

By stat. 1 1 and 12 W. 3. c 9* no person is to be held to

hail in Wales on process out of the courts at Westminster for

less than 20/.

By 43 G. 3. c. 46. for the more effectual prevention of frivo-

lous and vexatious arrests, &e. no person shall be arrested (in

England or Ireland) except where the case of action original I v

required bail: § 1. The defendant on an arrest may deposit

the amount of the debt with the sheriff, and 10/. to answer the

costs; which deposit shall be paid into court, and on the

defendant's perfecting bail repaid him ; or if bail is not put in

shall be paid over to the plaintiff: § 2. The plaintiff shall not

be entitled to costs, if he does not recover the amount of the

sum for which defendant was held to bail, &c. : § 3.—Nor to

costs on action on the judgment unless by order of the court ;

§ 4. The defendant may justify hail on mesne process in vaca-
tion: § 6. See also 7 and H G. 4. c. 71. § 2— 4.

By 37 G. 3. c. 45. (for the restraining of payments in cash
by the Bank of England, and amended by 43 G. 3. c. 18. and

vol. 1,

continued by several subsequent acts to 5th July, 1 8 J 8}j no,

person to be held to special bail, unless affidavit required to be

made by \2 G. I. c. 21). also add that there had been no offer

to pay in Bank notes^ or partly in notes and partly in cash,

otherwise proceedings to be had as if no affidavit had been

made to hold to special bail. But by the 5[) G. S. c. 49. § 1 . the

restrictions on cash payments ceased on the 1st May, 182:>. so

that it is no hm^ei neressary to negative a tender in Hank notes.

No person shall be held to special bail or arrested upon any
process issuing out of any court (in England) when the cause

of action shall not have originally amounted to 20/.
} exclusive

of costs, 7 and 8 G. 4. c. 71- § 1 ; and so in Ireland by stat.

10 G. 4. c. 35.

1 1 is not necessary that the creditor should himself swear to

the debt ; it suffices for another person to swear positively that

defendant is indebted to plaintiff, without showing that the de-

ponent is the agent of, or connected with, the plaintiff. King v.

Tin ner, \ CM. 5$ ; Brown v. Davis, 1 Chit. l6U S. P.

Putters v. Luyijies, 1 B. § P. I : Lee v. Sriwood, 9 Price, 322.

In trover the defendant might be held to bail of course.

2 Sir. 1122: Cowp. 529. For this is more an action of pro-

perty than a tori. ] Wilis* 23. But now by a rule 48 G. 3*

(9 East, 325.) no person can be held to bail in trover or detinue

without an order of the chief justice or a judge: and by the

rule H. T. 1832, in all the courts after non pros nonsuit or dis-

continuance, the defendant shall not be arrested a second time

without the order of a judge.

In an action of debt on a judgment, whether after verdict or

by default, defendant cannot he arrested if he was previously

held to bail in the original action. Say. 1 f>0.

Bail cannot be had in an action on the second judgment,
where bail has been given on the first. 2 Sir. 782.

In what eases special hail shall be required, see tit. Bail.

Formerly one great obstruction to public justice, civil as well

as criminal, w as the number of privileged places, such as the

Mint, Savoy, &c. under pretence of their being ancient

palaces ; hut the sanctuaries for iniquity are flow abolished,

and the opposing any process therein is made highly penal by
stat. 8 and {) W. H. c. 27. § U 1 9 G. L c. 28. § 1 : and 11 G. t.

c. 22
; by which persons opposing the execution of process,

or abusing the officer, if he receives any bodily hurt, are

declared guilty of felony. By stat. 1 G. 4. c. 1 16. these acts are
repealed, and the offences enumerated in the statutes are now
consequently to be judged of in the same manner as similar

offences committed in any other part of the kingdom. See tit.

Privileged Phices.

When a person is apprehended for debt, &c., he is said to be
arrested ; and writs express arrest by two several words, capias
and attachias, to take and catch hold of a man; for an officer

must actually lay hold of a person besides saying he arrests

him, or it will he no lawful arrest. 1 Lilt. Ah. 96. If a
bailiff be kept off from making an arrest, he shall have an
action of assault : and where the person arrested makes resist-

ance, or assaults the bailiff, he may justify beating of him. If

a bailiff touches a man, which is an arrest, and he makes his

escape, it is a rescous, and attachment may be had against
him; 1 Salk, 79- If a bailiff' lays hold of one by the hand
(whom he had a warrant to arrest), as he holds it out at the
window, this is such a taking of him, that the bailiff may
justify the breaking open of the house to carry him awav.
1 Vent. 30G.

When a person has committed treason or felony, &c. doors
may be broken open to arrest the offender; but not in civil

eases, except it be in pursuit of one arrested ; or where a
house is recovered by real action, or in ejectment, to deliver

possession to the person recovering. Plowd. 5 Rep. Q\. See
liac. Ab. Sheriff. (N.) (7th ed.) Action of trespass, &c. lies for

breaking open a house to make arrest in a civil action. Mod.
Cas. 105. Hut if It appears a bailiff found an outer door, &e.

open, he may open the inner door to make an arrest. Comb. 327.

In the case of Lee v. General Gansel, the court of King's

K
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Bench determined, that the chamber door of a lodger is not

to be considered as his outer door ; but that the street door

being open, the officers had a right to force open the chamber
door, the defendant being in the room, and refusing to open it-

Cowp. 1

.

Also it is enacted by 3 and t Jew. 1. par. So. that upon any
lawful writ, warrant, or process awarded to any sheriff' or other

officer, for the taking of any popish recusant, standing excom-

municated for such recusancy, it shall be lawful, if need be, to

break any house. 2 Hawk. P. C. c. 14. § 10.

But it hath been resolved, that where justices of peace arc,

by virtue of a statute, authorised to require persons to come
before them to take certain oaths prescribed by such statute,

the officer cannot lawfully break open the doors, 2 Hawk.
P. Cc. 14. § 11.

An arrest in the night, as well as the day, is lawful.

9 Rep. 6'6\ And every one is bound by the common law to

assist not only the sheriff in the execution of writs, and making

arrests, &c, but also his bailiff that hath his warrant to do it.

2 Inst. 193, A bailiff upon an arrest ought to show at whose

suit, out of what court the writ issues, and for what cause, &c.

when the party arrested submits himself to the arrest : a bailiff^

sworn and known, need not show his warrant, though the party

demands it ; nor is any other special bailiff bound to show his

warrant unless it be demanded. J) Rep. 68, 6*9 G$Q* Jac- 485.

If an action is entered in one of the compters of London, a city

Serjeant may arrest the party without the sheriff's warrant.

1 LilL Ab. 94* And by the custom of London, a debtor may
be arrested before the money is due, to make him find sureties

;

but not by the common law. 1 Nels. Ab. 258.

If a wrong person is arrested ; or one for felony, where no

felony is done, &c, it will be false imprisonment.

By Glynn, Ch. J. Mick. 1608. If one be arrested by the

sheriff of the county, within a liberty, without a non omiltas,

yet the arrest is good; for the sheriff is sheriff of the whole

county, but the bailiffof the liberty may have his action against

the sheriff, for entering of his liberty. But upon a (juo minus.

a sheriff may enter any liberty and execute it impune. PracL
Leg. 72-

A person superseded for want of being charged in execution

within two terms after judgment, cannot be again arrested and

taken in execution upon the same judgment. Line v. Lowe.—
Aider if superseded for want of proceeding in time before

judgment. 7 E. R. 330.

With regard to arrests in criminal case? it hath already been

observed, that for treason, felony, or breach of the peace, any

person may arrest without warrant or precept. But the king

cannot command any one by word of mouth to be arrested
\

for he must do it by writ, or order of his courts, according to

law : nor may the king arrest any man for suspicion of treason,

or felony, as his subjects may ; because, if he doth wrongs the

party cannot have an action against him. 2 Inst. 186\

Arrests by private persons are in some cases commanded.

Persons present at the committing of a felony must use their

endeavours to apprehend the offender, under penalty of fine

and imprisonment. 3 Inst. 117 : 4 Inst. 177-

And for this cause, by the common law, if any homicide be

committed, or dangerous wound given, whether with or with-

out malice, or even by misadventure or self-defence, in any

town, or in the lanes or fields thereof, in the day-time, and

the offender escape, the town shall be amerced, and if out of

a town, the hundred shall be amerced. 3 Inst. 53.

And since the statute of Winchester, c. 5. which ordains

that walled towns shall be kept shut from sun-setting to sun-

rising ; if the fact happen in any such town by night or by

day, and the offender escape, the town shall be amerced.

3 Inst. 53.

And as private persons are bound to apprehend all those who
shall be guilty of any of the crimes above-mentioned in their

view, so also are they, with the utmost diligence, to pursue

and endeavour to take aU those who shall be guilty thereof,

out of their view, upon a hue and cry levied against them.

3 Inst. 117.

A private person may justify breaking and entering the

house of another, and assaulting and imprisoning him in order

to prevent him from committing murder on his wife. 2 Bos.

$ Pull. 2b'(). and the note of the learned reporter

Every private person is bound to assist an officer requiring

hiin to apprehend a felon.

As to the arresting of offenders by private persons of their

own authority, permitted by law for the prevention of treason

or felony only intended to be done; any one may lay hold of

a person, whom he sees upon the point of committing treason,

or felony, or doing an act which would manifestly endanger

the life of another, and detain him, till it may be reasonably

presumed he has changed his purpose. 2 Hawk. P. Cc. 12. § 1 9.

There is this distinction between a constable and a private

person, that a constable may arrest a party on reasonable sus-

picion that a felony has been committed, but a private party,

to justify the arrest, must show that a felony has actually been

committed. Doug. 359: 3 Camp. 421 : 6 Barn, C. 6*38:

Bac. Ah. Trespass. (D.) ( Fal. by Gwillim and Dodd.) It was

lately decided that a watchman may legally apprehend a

person, found walking in the street at night with a bundle in

his hand when there was reasonable ground to suspect felony,

though there was no proof of one having been committed.

3 Taunt. 1.3; Bac. Ab. ubi supra.

As to arrests for inferior offences, no private person can arrest

another for a bare breach of the peace after it is over ; but it

is held, that a private man may arrest a night-walker, or a

common cheat going about with false dice, and actually caught

playing with them, in order to have him before a justice of

peace ; and the arrest of any other offenders, by private persons,

for offences in like manner scandalous, and prejudicial to the

public, seems justifiable. 2 Haiek. V. C. c. t2. § 20.

With regard to arrests by public officers, they may be made
either with or without process.

Arrests without process may be made by watchmen, constables,

haitij/s of towns, ov justices of peace. For the power of watch-

men, see Stat. Winchester, c. It Iras been holden, that this

statute was made in affirmance of the common law, and that

every private person may by the common law arrest any sus-

picious ni^ht- yvalher, and detain him till he give a good account

of himself. 2 Hawk. P. C. c. 13. § 6: see 3 Taunt, h 3:

2 Burr. R. 16*4: 54 G. 3. c. 57- § 18.

As to arrests by Constables, see tit. Constable, III. 1, 2.

It is the better opinion at this day, that any constable, or

everu a private person to whom a warrant shall be directed

from a justice of peace, to arrest a particular person for

felony, or any other misdemeanor within his jurisdiction, may
lawfully execute it, whether the person mentioned in it be,

in truth, guilty or hmneent ; ami whether he were before

indicted of the same offence or not ; and whether any felony

were, in truth, committed or not: for however the justice

himself may be punishable for granting such a warrant, without
sufficient grounds, it is reasonable that he alone be answerable
for it, and not the officer, who is not to examine or dispute the

reasonableness of his proceeding, 2 Hawk, P. C. c. 1 3. § 1 1 :

6 Bam. § C. 60S. acc.

The doctrine of general warrants (i, e, to apprehend all the

authors and publishers of libels, or generally all persons sus-

pected of any particular crime, without mentioning the name
of the person accused) seems exploded as illegal. See Leach's
Hawk. P. C. ih c. 13. § 10; and the note there as to Wilkes's
case. But it is to be observed that the term general warrant
used by Hawkins in that place, does not seem to mean a warrant,
without the name of the party being specified, but one which
docs not contain the specific charge against the party. See the
case of Money v. Leach, and also 4- Comm. 65. 29 ],

The great point gained by these determinations was the
rescuing persons from the malice or ignorance of the inferior

ministers of justice.
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With regard to arrests by bailijjs of towns, their power is

founded on the above-mentioned statute of Winchester, c. 4.

And us to arrests byJustices ofpeace, arrests by their command
are either by word of mouth or by warrant.

A justice of peace may, by word of mouth, authorise any one

to arrest another, who shall be guilty of an actual breach of the

peace in his presence, or shall be engaged in a riot in his absence.

2 Hawk, P. C. c. 13. § 14; Da it. c. 117-

And a justice of peace may lawfully grant a warrant for

apprehending or arresting persons charged with treason, felony,

preniunire, or any other offence against the peace ; and gene-

rally, wherever a statute gives one or more justices of peace a

jurisdiction over any offence, any one justice of peace may, by
his warrant, cause such offenders to be arrested and brought
before him. 2 HawL P, C. c. 13* § iL

Hut it is said, that anciently, no one justice of peace could

legally make out a warrant for an offence against a penal

statute, or other misdemeanor
;
cognisable only by a sessions of

two or more justices ; for that one single justice of peace hath

no jurisdiction of such offence, and regularly those only who
have jurisdiction over a cause can award process concerning it.

Vet the long, constant, universal, and uncontrolled practice of

justices of peace seems to have altered the law in this particular,

and to have given them an authority, in relation to such arrests,

not now to be disputed. Ibid. § 16.

A justice of peace may justify the granting a warrant for

the arrest of any person upon strong grounds of suspicion of

felony, or misdemeanor ; but he seems to be punishable, as well

at the suit of the king, as of the party grieved , if he grant any
such warrant groundlessly or maliciously, without such a pro-

bable cause as might induce a candid and impartial man to

suspect the party to 1xj guilty. Ibid. § 18.

Every warrant ought to be under the hand and seal of the

justice of peace, and specify the day it was made out: if it be

for the peace or good behaviour, it is advisable to set forth the

special cause upon which it is granted ; but if it be for treason

or felony, or other offences of an erroneous nature, it is said

that it is not necessary to set forth the special cause; and it

seems to be rather discretionary than necessary to set it forth in

any case. Ibid. § 21—25.

The warrant may be directed to the sheriff, bailiff, constable,

or to any indifferent person by name, who is no officer; for,

though the justice may authorise any one to be his officer,

whom he pleases to make such, yet it is most advisable to

direct to the constable of the precinct wherein it is to be

executed ; for that no other constable, and ufortiori no private

person, is compellable to serve it. Ibid. § 27»

A bailiff or constable, if they be sworn, and commonly known
to be officers, and act within their own precincts, need not show

j

their warrant to the party, notwithstanding he demand the

sight of it; but that these and all other persons whatsoever,

making an arrest, ought to acquaint the party with the

substance of their warrant ; and all private persons to whom
such warrant s shall be directed, and even officers, if they be not

sworn and commonly known, and even these, if they act out of

their own precincts, must show their warrants, if demanded.
ihid. § is.

And therefore stat. 2? G. 2, c. 20. provides, that in all cases

where a justice is empowered, by statute, to issue a warrant
of distress for levying a penalty, the officer executing such
warrant, if required, shall show the same to the defendant, and
suffer a copy to be taken.

The sheriff, having such a warrant directed to him, may
authorise others to execute it ; but every other person, to whom
it is directed, must personally execute it; yet, it seems, that

any one may lawfully assist him. Ib id. § 2Q.

After presentment or indictment found in felony, &c. the

first process is a capias} to arrest and imprison the offender

;

and if the offender cannot be taken, an exigent is awarded in

order to outlawry. H. P. C. 2 Of). For farther matter, see tit.

Debtors 1 and see Bac. Ah. Trespass. (D.) (7th ed.)

ARREST OF JUDGMENT. To move in arrest ofjudg-
ment , is to show cause why judgment should be stayed, not-

withstanding verdict given. Judgment may be arrested for

good cause in criminal cases, as well as civil, if the indict-

ment be insufficient, &c. 3 Inst. 210.
Arrests of judgment arise from intrinsic causes appearing

upon the face of the record j for a judgment can never be

arrested but for that which appears on the face of the record

itself. Ld. Raym. 232. Motions in arrest of judgment may
be made at any time before judgment signed. Dougl. 74-7

:

Sir* 845. Sunday is no day ; 4 Burr. 21. 30; nor a dies non.

It is a rule to
/
show cause, and therefore needs no notice to be

given, nor yet an affidavit to ground it on, as it arises out of

the record ; and after judgment upon demurrer, there can be

no such motion made, as the court will not suffer any one to

tell them that the judgment they gave on mature deliberation

is wrong, ft is otherwise indeed in the case of judgment by

default, for that is nOl given in so soh-mn a manner; or if the

fault arises on the writ of inquiry or verdict, for then the party

could not allege it before. Sir. 425*

It may be made after motion for a new trial discharged ;

Dougl. 7 Hi: 1 Burr. 331; and if arrested, each party pays his

own costs* Cowp. 407*

After verdict a man may allege any thing in the record, in

arrest of judgment, which may be assigned for error after judg-
ment. 2 Roll. Ab. 7I& And judgment after verdict shall not

be arrested for an objection that would have been good on
demurrer. 3 Burr. !7?& For farther matter, see tit. Amend-
ment, Judgment ; and for causes of arrest of judgment, see

3 Comm. 393. $95. tit. Judgment.
Arrest of Enquest is to plead in arrest of taking the

request, upon the former issue, and to show cause why an
enquest should not be taken. Bro. tit. Repleader.

ARRESTAND1S BONIS NE DISSIPENTUR. A writ

which lay for a man whose cattle or goods are talien by another,
who, during the contest, doth or is like to make them away, not
being of abilitv to render satisfaction. Reg, Orig. 1 26.

ARRESTANDO ipsum qui pecuniam recepit,
&c. is a writ that lay for apprehending a person who hath
taken the king's prest-money to serve in wars, and hides himself
when he should go. Reg. Orig. 24.

ARRESTMENT, is the command of a judge, discharging
any person, in whose hands the debitor's moveables are, to pay
or deliver up the same, till the creditor, who hath procured the
arrestment to be laid on, be satisfied, either by caution or pay-
ment, according to the respective grounds of arrestment. Scotch
Diet.— It is process in the nature of an attachment, whereby
the person, in whose hands any part of the personal estate of
the debtor is lodged, is enjoined (i. e. prohibited) from deliver-
ing or paying the same, till the creditor so arresting is paid, or
the debtor gives security to answer the demand.
A luiestment jurisdicf iou is fit u da nda1 ca usd .

r

I
"h is arres t -

ment is used to bring a foreigner under the jurisdiction of the
courts of Scotland. A foreigner, it is held, owes no obedience
to the decisions of those courts ; and therefore, unless either
the person or the effects of the foreigner be within the juris-
diction of that court, the judgment of the court could receive
no efFect : it is therefore customary to grant a warrant for
attaching the person of t he foreigner, or for arresting his goods
to the effect of founding a jurisdiction, and these can be removed
only by finding caution (judicio sis(i), that the foreigner shall

appear at all diets of court. Scotch Diet.

ARRESTO FACTO SUPER BOX IS MERCATORUM
ALIEN IGENORUM, A writ that lay for a denizen against
the goods of aliens found within this kingdom, in recompence
of goods taken from him in a foreign country, after denial

of restitution. Reg. Orig. 12$. This the ancient civilians

called clarigatio; but by the moderns it is termed reprisalia.

ARRETTED, arrectatus, quasi, ad rectum vocatus.J is

where a man is convened before a judge, and charged with a

crime. Staundf PL Co. 45. And it is sometimes used for

K 2
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imputed or laid unto ; as no folly may be arretted to one under

age. Littleton, cap. Remitter* Chaucer used the verb arrelteth,

that is, lays blame, as it is interpreted. Bracton says, ad rectum

habere malefaciorem, h e. to have the malefactor forthcoming,

so as he may be charged, and put to his trial. Bract, lib. 3.

tract. 4, c* 10. And in another place, rectatus de marte hominis,

charged with the death of a num.

ARRH/E, earnest, evidence of a completed bargain. In the

Scotch law dead-earnest is when the earnest is given by the

purchaser over and above the price ; where for instance it bears

so small a proportion to the price that it is not presumed to be

counted on, it is deemed dead-earnest, but where it is of greater

consequence it mav he understood to go into the price. Scotch

Diet.

ARR1AGF, and CARRIAGE were indefinite services for-

merly dcmandahle from tenants; but by act 20 G. 2. c. 50.

| ;SX^ 2£- all indefinite services are prohibited, and none can

now be demanded but such as are enumerated in the lease, or

in writing apart Mill-services continue on the former footing.

See Thirlaae.

AHROWS. By an ancient statute, all heads for arrows shall

be well brazed, and hardened at the point with steel, on pain

of forfeiture and imprisonment : and to be marked with the

mark of the maker. Stat. 7 H. 4. c. 7.

ARRL RA. In the black bunk of Hereford, De Opcratl-

onibtts Amine, signifies days' work of ploughing ; for anciently

customarv tenants were bound to plough certain days for their

lord. Una arrura, one day's work at the plough : and in Wilt-

shire, earing is a day's ploughing. Paroch. Antiq. p. 41. See

Aral) urn terree*

ARSENALS. Dock-yards, magazines, and other public

stores in this realm, or in islands, countries, ports, or places

thereto belonging, wilfully setting fire hi or destroying, is

punishable with death, by 12 (i. 3. c. ^4-.

ARSON, from ardeo, to bum. The legal definition of arson,

as it stands at common law, is the nuiKeihusly and voluntarily

burning the house of another. Etd'L P. C. 1015 : Leach. 260.

House-burning was felony at common law. 3 Inst, (if). It must

be maliciously, voluntarily, and an actual burning: not putting

lire only into a house, or any part of it, without burning; but

if part of the house is burnt, or if the fire doth burn, and then

goeth out of itself, it is felony ; 2 hut. 1 SS : II. P. C. 85 j and

it must be the house of another ; for if a man burns his own
house only, though with intention to burn others, it was not at

common law felony, but a great misdemeanor, punishable with

line, pillory, See. But a pauper may be guilty of the offence by

burning the public workhouse. Leach's Hawk, P, C. i. c. 3Q.

§ 3. and in note.

The law upon this subject is now clearly defined by stat.

7 and 8 G. 4. § 30. which incorporates the provisions of former

statutes relating to tins subject, and consolidates them into

two simple enactments contained in the 2nd and 17th sections.

The 2nd section constitutes it a capital offence unlawfully and

maliciously to set fire to any church or chapel, or to any chapel

for the religious worship of dissenters duly registered, or to any

house, stable, coach-house, outhouse, warehouse, office, shop,

malt-bouse, mill, hop-oast, barn, or granary, or to any building

or erection used in carrying on any trade or manufacture or any

branch thereof, whether the same, or any of them respectively,

shall then be in the1 pos-ession of the oII'uuKt, or in the possession

of any other person, with intent thereby to injure or defraud

any person. The 17th section renders it also a capital offence,

" unlawfully and maliciously to set lire to any stack of corn,

grain, pulse, strawf

, hay, or wood," And the latter part of the

same section subjects any person who shall unlawfully and

maliciously set fire to any crops of corn, grain, or pulse, whether

standing or cut down, or to any part of a wood, coppice, or

plantation of trees, or to any heath, gorse, furze, or fern,

wheresoever growing, to transportation for seven years, or to

imprisonment for any term not exceeding two years, according to

the discretion of the court before whom the offender shall be tried.

If a wife set fire to her husband's house for the purpose of

burning it down, this is not an offence within this stat.

7 and 8 G, 4. c. 30, § 2, There must be an intent to injure

or defraud some third person not identified with herself. It. v.

Marsh, 1 %. $ Mao. C C. 182.

If a house is fired by negligence or mischance it cannot

amount to arson. 3 Insl til. H. P. C. 85. Where one burns

the house of another, if it be not wilful and malicious, it is

not felony, but only trespass ; therefore if A. shoot unlawfully

with a gun at the cattle or poultry of 13., and by means thereof

sU another's house on fire, this is not arson ; for though the

act he was doing was unlawful, yet he had no intent to burn

the house. 1 Hales Hist. P. C. 569-

By stat. 6^. c. 31. § 3, if any servant, through negligence or

carelessness, shall fire any dwelling-house or outhouse, be

convicted bv the oath of one witness before two justices of the

peace, shall forfeit 100/. to the churchwardens of the parish

in which it shall happen, to be distributed amongst the sufferers

by such fire; and in default of payment the offender to be

committed to hard labour for eighteen months. See Burning,

Malicious Injuries,

ARSURA. The trial of money by fire, after it was coined.

In Domesday we read, reddit 50/. ad. arsuram, which is meant

of IawTful and approved money, whose allay was tried by fire,

ART AND PART, is a term used in Scotland and the

north of England, when one ebarged with a crime, in com-

mitting the same, was both a contriver of, and acted his part

in it.

ART! I EL. A British word, and more truly written

arddehv, or, according to the south Welsh, ardhel, signifying

to avouch : as if a man were taken with stolen goods in his

hand, he was to be allowed a lawful arthel (or vouchee) to clear

him of the felony - it was part of the law of HowT
el Dha;

according to whose Jaws every tenant, holding of any other than

of the prince or the lord of the fee, paid a rine pro defensione

regia, which was called arian ardhcl. The privilege of artfid

occasioning a delay and exemption of criminals from justice,

provision was made against it by stat. 2S //. S. c, 6. Blount.

See Rob Rot/, iii. 25.

ARTICLES OF THE PEACE may be exhibited in the

King's Bench, court of oyer and terminer, and sessions of the

peace, when any one has just cause to fear that some one

will burn his house, do him some corporal hurt, or that he

will procure a third person to do him some corporal hart, and

upon these articles (containing the facts) being sworn to by the

complainant, sureties of the peace are taken on the part of the

party complained against. See Bac. Ab. tit. Surety of the

Peace, (13. 1).) And the court may require bail for such a

length of time as they shall think necessary for the preserva-

tion of the peace, and are not confined to a twelvemonth.

1 Term Rep. 696.

AR TICLES, LORDS OF. These were a committee of the

Scotch parliament, which, in the mode of their election, and by

the nature of their powers, were calculated to increase the

influence of the crown, and to confer on his majesty a power

equivalent to that of a negative befose debate. At the Revo-

lution this system appeared inconsistent with the freedom of

parliament, and was declared a grievance by the Convention of

Estates; 1689- c. 18 ; and was accordingly suppressed by the

act 16"90. c. 3, Scotch Did.
ARTICLES OF ROUP. The conditions under which

property is exposed to sale bv auction, Scotch Did.
ARTICULATE ADJUDICATION, A term in Scotch

law* This is used where there are more debts than one due to

the adjudging creditor, in which case it is usual to accumulate

each debt by itself, so that in case of an error in ascertaining

or calculating one of the debts, the error may not reach any

other debt, Scotch Diet,

ARTTCULI CLElil, Articles of the Clergy, are statutes

containing certain articles relating to the church and clergy, and
' causes ecclesiastical. 9 ~* slat -

lt
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ARTICULL S. An article or complaint, exhibited by way
of libel, in a court C hristian, Sometimes the religious bound
themselves to obey the ordinary, without such formal process.

Paroch. Antiq. p. 344.

ARTIFICERS. See tit. Man itfa ct ures and Ma n v /a ctu vers.

A stranger, artificer, in London, &e. shall not keep above

two strangers servants; but he may have as many English

servants and apprentices as he can get. Slat. 21 H. 8. c. 16.

The acts 5 G. i* e. 27 { 23 G. 2. 1 3 ; 1 i G. 3. c. 71 ; and

SlfcGr. 3. C* §7* against seducing manufacturers and artificers

to foreign parts, arc repealed by 5 (?« 4- r. 97. and G G. 4. c. 105.

ARTILLERY-COMPANY of London. See tit. Soldiers.

ARUNDEL, See Honour.

ARUND1NETUM. A ground or place where reeds grow,
1 Inst, 4. And it is mentioned in the book of Domesday.
ARUNDINIS VADCM. Redbridge, in Hampshire,
A RUNTIXA VALL IS. Arundel/ in Sussex.

ARVIL-SUPPER. A feast or entertainment made at fu-

nerals in the north part of England : an il bread is the bread

delivered to the poor at funeral solemnities. Cornel. And ar-

? ?7, a real, arfal, are used for the burial or funeral rights.

ARVONICA. Carnarvon si i ire.

ASCESTERIUM, Archisterian, arcisteriimt} aeisterium,

alci/sterium, arckitrium, from the Greek.] A monastery. It

often occurs in old histories. Dn Causae.

A S PORTAT IO N . See Robbery ,
^Felony

,
Trespass.

ASSACH, or Assath, was a custom of purgation used of

old in Wales, by which the party accused did clear himself

by the oaths of 300 men. It is mentioned in ancient MSS.
and prevailed till the time of H. 5* by which it is prohibited

and punished. 1 H. 5. c. 6. Spelm* and see stat. 27 £f« 8. c. 7-

ASSAR T, Assrtrtum, from the Fr. Assart ir, to make plain.]

Assartum est quod redact urn est ad cult u ram. Fleta, lib. 4.

c. 21. And the word assarium is hy Spelman derived from ex-

erfum, to pull up by the roots : for sometimes it is wrote cssart.

Others derive it from exaratum or exariuvi, which signifies to

plough or cut up. Man wood, in his Forest Laws, says it is an

offence committed in the forest, by pulling up the woods by

the roots, that are thickets and coverts for the deer, and making
the ground plain as arable land ; this is esteemed the greatest

trespass that can be done in the forest to vert or venison, as it

contains in it waste and more ; for whereas waste of the forest

is but the felling down the coverts which may grow up again,

assart is a plucking them up by the roots, and utterly destroy-

ing them, so that they can never afterwards spring up again.

See the Red Book in the Exchequer. But this is no offence ii

done with licence ; and a man may, hy writ of ad quod damnum,

sue out a licence to assart ground in the forest, and make it

several for tillage. Reg. Orig. 257- Hence are lands called

assarted: and formerly assart rents were paid to the crown
for forest hinds assarted. See stat. 22 Car. 2. c. 6, Assart-

merits seem to he used in the same sense in Rot. Pari. Of
assarts you may read more in Cramp* Juris* p. 203. And
Charta de Foresta, anno o, ii. 3. c. 4. Manwood, pari L p« 171-

ASSASSI NATION, is the murdering of a pt-rson for hire;

and so detestable is the crime, that the Scotch law, following

the rule of the Canon law, punishes with death even the attempt

to assassinate. Scotch Diet.

ASSAULT, Assaltus, from the Fr. Assaykr.^ An attempt

or offer, with force and violence, to do a corporal hurt to an-

other ; as by striking at him, with or without a weapon. But
no words whatsoever, be they ever so provoking, can amount to

an assault, notwithstanding the many ancient opinions to the

contrary. 1 Hawk. P. C. c. 6%. § 1. See also Lamb. Eiren,

lib. 1. c. S : 22 Lib. Ass. pi. 60.

Assault docs not always necessarily imply a hitting, or blow ;

because, in trespass for assault and battery, a man may he found

guilty of the assault, and excused of the battery. 1 Hawk.
P. C. 263. But every batten/ includes an assault ; therefore

if the assault be ill laid, and the battery good, it is sufficient.

Id. ib.

If a person in anger lift up or stretch forth his arm, and
offer to strike another ; or menace any one with any staff or

weapon, it is trespass and assault in law : and if a man threaten

to beat another person, or lie in wait to do it, if the other is

hindered in his business, and receives loss thereby, action lies

for the injury. Lamb. lib. I : 22 Ass, pf. 60.

Any injury whatsoever, be it never so small, being actual/;/

done to the person of a man, in an angry or revengeful, or

rude or insolent manner, as by spitting in his face, or any way
touching him in anger, or violently jostling him, are batteries

in the eve of the law, 1 Hatch. P. C. 20"3, Uti Y.— from the

Fr- Batire, to beat or strike.

In many cases a man may justify an assault ; thus, to lay

hands gently upon another, not in anger, is no foundation of an

action of trespass and assault : the defendant may justify mot-

liter Manns impound in defence of his person or goods; or ot

his wife, father, mother, or master ; or for the maintenance of

justice. Bract. 9 Ed. 4: 35 H, 6. c* 51. See Bac* Ab. As-

sault and Ratten/. (7th ed.)

A servant, &e. may justify an assault in defence of a master,

&c, but not e contra. Ld. Raijm.

jf an officer, having a warrant against one who will not

sillier himself to be arrested, beat or wound him in the attempt

to take him, he may justify it. Bac. Ab. ubi supra. So if a

parent, in a reasonable manner, chastise his child, or master his

servant, being actually in his service at that time, or a school-

master his scholar, or a gaoler his prisoner, or even a husband

his wife (for reasonable and proper cause), or if one confine a

friend who is mad, and bind and beat him, &c. in such manner
as is proper in his circumstances ; or if a man force a sword

from one who offers to kill another ; or if a man gently lay Lis

hand on another, and thereby stay him from inciting a dog

against a third person ; if I beat one (Without wounding him,

or throwing at him a dangerous weapon) who wrongfully

endeavours with violence to dispossess me of my lands or goods,

or the goods of another delivered to me to be kept for him,

and who will not desist upon mi/ laying my hand gently on him,

and disturbing him ; or if a man beat, wound, or maim one

who makes an assault upon his person, or that of his wife,

parent, child, or master ; or if a man fight with or beat one

who attempts to kill any stranger; if the beating was actually

necessary to obtain the good end proposed, or rendered necessary

in self-defence ; in all these cases it seems the party may justify

the assault and battery. See 1 Hawk. P. C. 25£). and the

several authorities there cited, Bac. Ab. Assault and Batten/.

(7th ed.)

And on an indictment the party may plead not guilty, and

give the special matter in evidence ; but in an action he must
plead it specially, 6 Mod. 172. Supposing it matter of justi-

fication*—If of excuse, it is said it may be given in evidence on

the gcuerat issue. Bull. A7
. P. 17*

Also in cases of assault, for the assault of the wife, child, or

servant, the husband, father, and master may have action of

trespass, per tjuod scrcilium amisit. In case of a wife, husband
and wife should join in the action for the personal abuse of the

wife (the husband not having sustained any damage). If the

husband has been damnified, as by tearing her clothes, &c. or

loss of her assistance, See. in his domestic concerns, for that

peculiar injury to himself he alone must sue.

As to parent and child, master and servant, unless injury ac-

crues to the parent or master, the child or servant may sue.

For an assault, the wrong-doer is subject both to an action

at the suit of the party, wherein he shall render damages ; and

also to an indictment at the suit of the king, wherein he shall

be fined according to the heinousness of the offence.

I Hawk. 26*3.

If both are depending at one time, unless in very particular

cases, the attorney-general will, on application, grant a nolle,

prosequi, if the party will not discontinue his action.

But after an acquittal of the defendant upon an indictment

for a felonious assault upon the plaintiff by staking him, the
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plaintiff may maintain trespass to recover damages for the

civil injury , if he be not shown to have colluded in procuring

such acquittal. 12 E. R. 40*).

Another court will not compel the party to elect between bis

indictment and his action, if pending at the same time, and it

is discretionary in the attorney-general to enter a nolle prosequi*

1 Bos. $ Pull 191;

Stat 8 and 9 W7
< c\ 11. enacts, that where there are

several defendants to any action of assault, &c, and one or more
acquitted, the person so acquitted shall recover costs of suit

;

unless the judge certify that there was a reasonable cause for

making such person a defendant or defendants to such action.

Assaulting or threatening a counsellor at law, or attorney,

employed in a cause against a man ; or a juror giving verdict

against him ; his adversary for suing him, eve. is punishable, on

an indictment, by fine and imprisonment, for the contempt*

1 Hawk. 58, By 55 G* 3. c* 88. provisions arc made to ensure

the more elfeetual redress for assaults in Ireland : where the

damages are laid under five guineas, proceedings may be by

civil bill at the quarter sessions, who may give costs ; and

where the defendant cannot pay them they may be levied off

the barony.

By stat. 58 G. 3. c. 30. in actions for assault, brought in

inferior courts (in England or Wales) holding pleas to the

amount of 40^., if damages are given under 4>0s. the plaintiff

shall recover only as much costs as damages, and without in-

crease : and so in inferior courts, not having jurisdiction to 40s*,

if the damages are under 30s.

By stat. y G. 4. c. 31. § 24— for England, and 10 G. 4.

c. 34. § 28'

—

38* for Ireland, several assaults are made punish-

able : viz., assaults on magistrates or others in their endeavours

to save shipwrecked property, arc punishable by transportation

or imprisonment ; assaults with intent to commit felony, or on

peace officers and revenue officers, or on any persons, to prevent

the apprehension of offenders, or in pursuance of any conspiracy

to raise wages, punishable by imprisonment, &c. ; assaults on

shipwrecked seamen, or for obstructing the buying, selling, or

passage of corn, by imprisonment for three months, with hard

labour, on conviction before two justices. Persons committing

any common assault or battery, punishable before two magistrates

by fine, not exceeding 5l. By 7 G. 4. c. 64. § 23. the court is

authorised to order the payment of the expences of the prose-

cutor, &c. against persons indicted for an assault with intent to

commit felony, and on peace officers, and assaults committed in

pursuance of a conspiracy to raise the rate of wages. See tit.

Murder, as to such assaults by shooting, &c. as endanger life.

See also tit. Contempt, Robbery, Striking*

ASSAY of weights and measures (from the Fr. essay, \. e. a

proof or trial ), is the examination cf weights and measures

br clerks of markets, &c. Reg. Grig. 279-

ASSAYER OF THE KING, Assayalor regis.'} An officer

of the kings mint, for the trial of silver ; he is indifferently

appointed between the master of the mint and the merchants

that bring silver thither for exchange. See tit- Gold and Sil-

ver, atid Money.
ASSAYERS, of plate made by goldsmiths, &c. See title

Goldsmiths,

ASSAYSIARE. To associate, to take as fellow judges; a

word used in old charters. Cart. Ahbat. Glast. MS. § 57*

A SSEC U RA RE , Adsecura re.~] To m ake seen re by pled ges,

or Mnv solemn interposition of iairh. In the charter of peace

between H. 2* and his sons, this word is mentioned. Hovedcn,

anno 1 174.

ASSEDATION. Possession by a tack or lease, &c.

Sroteh Diet*

ASSEMBLY GENERAL The General Assembly of the

church of Scotland is the highest ecclesiastical court ; it is

composed of a representation of the ministers and elders of the

church: and the proportion is regulated by the act 5th As-

sembly, 16"94. Scotch Diet.

ASSEMBLY UNLAWFUL. See tit. Riot.

ASSENT, or consent. To a legacy of goods, the assent of

the executor is necessary. See tits. Executor and Legacy.

Assent of Dean and Chapter in making leases of church

lands. Vide Leases* Of the major part of corporations, in

making bye-laws. Vide Bye Lairs. Of assents to agreements.

See lit. /iirreeureiit—Sw also other proper titles.

ASSESSORS, Those that assess public taxes. There are

assessments of parish duties, for raising money for the poor,

repairing of highways, &c. made and levied by rate on the in-

habitants ; as well as assessments of public taxes, &c.

Assessors to judges in certain inferior courts are persons pos-

sessed of knowledge in the law, appointed to advise and direct

the decision of the judge.

ASSETS, Er. Asm, i-e. Satis.} Goods enough to dis-

charge that burden which is cast upon the executor or heir, in

satisfying the debts and legacies of*the testator or ancestor.

Bro. tit. Assets.

Assets are real, or personal ; where a man hath lands in

fee-simple, and dies seised thereof, the lands which come to

his heir are assets real : and where he dies possessed of any

personal estate, the goods which come to the executors are

assets personal.

Assets are aLso divided into assets per descent, and assets inter

maines* Assets by descent, is where a person is bound in an

obligation, and dies seised of lands which descend to the heir;

the land shall be assets, and the heir shall be charged as tar as

the land to him descended will extend*

Assets inter maines, is when a man indebted makes execu-

tors, and leaves them sufficient to pay his debts and legacies

;

or where some commodity or profit ariseth to them in right of

the testator, which are called assets in their hands. Terms de

Ley, 56. 77.

As to assets by descent, by stat. 29 Car* 2. c* 3* § 10. lands

of cestui] que trust shall be assets by descent; and by the same

stat. § 12. estates pur autre vie shall be assets in the hands of

the heir, if it come to him by reason of a special occupancy
J

and where there is no special occupant, they shall go to the

executors or administrators of the party that had the estate

thereof by virtue of the grant, and shall be assets in their

hands. See tit. Real Estate, Executors.

A SS 1 1 )E ii I
;

. , < >r Assedarc. T o t a x e< { u a i 1y ; t o ass ess* Mat

.

Paris, anno 1 232, Sometimes it hath been used to assign an

annual rent, to be paid out of a particular farm, Sec.

To ASSIGN, assignare*~\ Hath various significations; one
general, as to set over a right to another* or appoint a deputy,

&c. ; another special, to set forth or point at, as to assign

error, assign false judgment, waste, &c. And in assigning of

error, it must be shown where the error is committed ; in false

judgment, wherein the judgment is unjust; in waste, wherein
especially the waste is done. F. N. B. 1J). 1 12 : Reg* Orig.

72* Also justices are said to be assigned to take assises*

Stat. 11 H. 6* c. 2.

ASSIGNATION, is when simply any thing is ceded,

yielded, and assigned to another ; of which intimation must be

made. Scotch Diet*

ASSIGNS or ASSIGNEES, assignatus, Lat.] Those
who are assigned, deputed or appointed by the act of the party,

or the operation of law, to do any act, or enjoy any benefit on

their own accounts and risks— an assignee being one that pos-

sesses a thing in his own right; but a deputy, he that acts in

right of another, Perkins* Assignee by deed is when a lessee

of a term, &c. sells and assigns the same to another, that other

is his assignee by deed ; assignee in law is he whom the law so

makes, without any appointment of the person ; as an executor

is assignee in law to the testator. Dyer, 6. Rut if there be

assignee in deed, assignee in law is not allowed : if one cove-

nant to do a thing to J* S. or his assigns by a day, and before

that day he dies ; if before the day he name any assignee, the

thing must be done to his assignee named
; otherwise to his

executor or administrator, who is assignee in law. 27 H. 8. 2.

He is called assignee, who hath the whole estate of the
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assignor : and an assignee, though not named in a condition,

may pay the money to save the land; but he shall not receive

any money, unless he be named. Co. Lit. 215. Assignees
may take advantage of forfeitures on conditions, when they
are incident to the reversion, as for rent, &e. 1 And. S L

2.

What covenants affect or benefit assignees, see tit* Covenant,

Condition.

Under the word assigns shall he included the assignee of an
assignee in perpctuum, the heir of an assignee, or the assignee

of an heir, Co. Lit. 384. b : Plowd. 173 : 5 Co. 16, 17- b. So
the assignee of an assignee's executor. 2 Show. 57- And a
devisee1

, 2 Show. 3<) : Godh. l6l. But if an obligation be, to

pan such persons as he shall name by his will or writing; there

must be an express nomination, and his executor shall not

take as assignee. Mo. 855. An administrator is an assignee.

Moor, 44, See tit. Cormaul.
ASSIGNMENT, Assignation The setting over or trans-

ferring the interest a man hath in any thing to another.

Herein shall be considered principally what things are as-

signable.—As to what covenants, &e. affect or benefit assignees,

see tit. Condition, Covenant.

Assignments may be made of lands in fee, for life, or years;

of an annuity, rent-charge, judgment, statute, &c. ; but as to

lands, they are usually of leases and estates for years, &c.
And by the statute of frauds, stat. 2<J Car. 2, c. 3. no estate of

freehold, or term for years, shall be assigned but by deed in

writing signed by the parties; except by operation of law; and
a parol assignment of a parol lease from year to year is there-

fore void. 1 Camp. 318. A possibility, right of entry, title

for condition broken, a trust, or thing in action, cat tout be

granted or assigned over. Co. Lit. 214.

But though a bond being a chose in action, cannot be as-

signed over so as to enable the assignee to sue in his own
name, yet he has by the assignment such a title to the paper
and wax, that he may keep or cancel it. Co. Lit. 232. And in

the assignment of bonds, &c. is always contained a power of

attorney to receive and sue in the assignor's name.
Also in equity a bond is assignable for a valuable considera-

tion paid, and the assignee alone becomes entitled to the
money ; so that if the obligor, after notice of the assignment,

pays the money to the obligee, he will be compelled to pay it

over again. 2 Fern. 595. And a release from the obligee, after

notice of the assignment, cannot be pleaded at law. 1 Bos. cf

Pull. 447 : Baa. Ab. Obligation. (A.) (7th ed.) The assignor

who has become a bankrupt may sue the debtor for the benefit

of the assignee, 4 Term Rep. 6*90,

As to bare rights and possibilities, see Com. Dig. tit. Assign-

jnent. (C.)

Though a possibility or contingent interest be not grantable
at law, yet (whether in real or personal estate) it is transmis-

sible and deviseable. Cro. Jac. 509- 1 P* W> 566: Forrester,

137: 8 Vin. Ab. 112. pi. 38 : 2 Atk. 6\6 : 1 Fez. 236: Pol
lexfen, 44 : 3 Term Rep. 88 : 2 Burr. 1131: 1 Bra. Rep. 181

:

Fearnes Con. Rem. 444.—The cases in the books (1 C. R. 18:

1 Ch. Cas. 8: Pollex, 31. 44: 1 P. W. .572: 3 P. W.
132: 2 Frecm. 250: 9 Mod. 101: 2 P. TV. 608.) abundantly
prove, that interests in contingency, respecting personal estates,

are assignable in equity ; but it may be material to observe,

that in the case of assignments of such interests, equity re-

quires the assignee to show that he gave a valuable considera-

tion for the interest assigned; and therefore will not interpose

to assist volunteers. But courts of equity will establish assign-

ments of contingent interests against executors, administrators,

or heirs at law, even where such assignments are made, not
for consideration of money, but in consideration of love and
affection, and advancement of children, 1 Fez. 409- See
Fonblanques Treatise of Equity, i. 205.

An assignee must take the security assigned, subject to the

same equity that it was in the hands of the obligee ; as if on a
marriage treaty the intended husband enters into a marriage-
brokage bond, which is afterwards assigned to creditors, yet it

still remains liable to the same equity., and is not to he carried

into execution against the obligor. 2 Fern. 4-28.

Where there is a bond for the performance of the covenants

in a lease, if the lessee assigns the lease, he may likewise assign

the bond ; but this must be before any of the covenants are

broken ; but if any of the covenants are broken, and the

lessee afterwards assigns the lease and bond, and the assignee

puts the bond in suit, for those breaches, it is maintenance.
Godb. 81. And now the assignee could not sue for breaches

committed before the assignment.

Statute 7 Jac. 1. c. 15. enacts, that a debtor to the Icing

shall not assign any debts to him, but such as did originally grow
due to the debtor ; afterwards there was a debtor to the husband
in 2000/. by a statute ; the husband made his wife executrix,

and died ; she married again one G. D., who was indebted to

the king, and then the husband and wife assigned this statute

to the king, in satisfaction of the debt due to him ; adjudged,

that the assignment was good, for though the second husband
had the statute in right of his wife, and, by consequence, the

debt was not originally due to him
;

yet, because he might
release the statute, it is the same thing as if it had been
originally taken in his name. 2 Cro. 324.

An office of* trust is not grantable or assignable to another
;

and therefore it was adjudged, that the office of ajilazer, which
was an office of trust, could not be assigned ; nor could it be
extended upon a statute. Dyer, 7. See tit. Officet and Bac. Ab.

(7th ed.) tit. Offices.

A bare power is not assignable, but where it is coupled with

an interest it may be assigned. 2 Jon. 206: 2 Mod.
Arrears of rent, &c. is a chose in action, and not assignable.

See Skin. 6.

If lessee for years assigns all bis term in his lease to another,

he cannot reserve a right in the assignment ; for he hath no
interest in the thing by reason of which the rent reserved

should be paid; and where there is no reversion there can be

no distress : but debt may lie upon it, as on a contract.

1 Lilt Ab. 99- See Bac. Ab. tit. Rent. (7th ed.) Where the

executor of a lessee assigns the term, debt will not lie against

him for rent incurred after the assignment ; because there is

neither privity of contract nor estate between the lessor and
executor: but if the lessee himself assigns his lease, the privity

of contract remains between him and the lessor, although the

privity of estate is gone by the assignment, and he shall be
chargeable during his life ; but after his death the privity of

contract is likewise determined. 3 Rep. 14, 24. Although a

lessee make an assignment over of his term, yet debt lies against

him by the lessor or his heir; (not having accepted rent from
the assignee;) but where a lessee assigns his term, and the

lessor his reversion, the privity is determined, and debt doth not
lie for the reversioner against the iirst lessee. Moor, 4-72* Vide
Barker v. Dormer, 1 Sho. IQl

.

A man made a lease, provided that the lessee or his assigns

should not alien the premises without licence of the lessor,

&c. who after gave licence to the lessee to alien ; by this the

lessee or his assigns mav alien in injinitum. Dumpors case.

4 Rep. 1 HI.

Adjudged, that some things in respect of their nature are

not assignable, or to be granted over ; as for instance, if the

donee in tail holdcth of the donor by fealty, he cannot assign

it over to another, because/tY*//?/ is incident to^ and inseparable

from, the reversion ; so if the founder of a college grant his

foundation, though it be to the king, the grant is void, be-

cause it is inseparable from his blood. 1 1 Rep. 66. b. in Mag-
dalen College's case.

Several things are assignable by acts of parliament, which
are not assignable in their own nature ; as promissory notes

by stat. 3 and 4 A. c* 9 > bail-bonds by the sheriff, by 4 and
5 A. c. 16; a bankrupt's effects by the several statutes of bank-

ruptcy ; bills of exchange by the custom of merchants.

A lease was made for years of lands, excepting the wo
the lessor grants the trees to the lessee^ and he assigns the
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land over to another; the trees do not pass by this assignment

tit the assignee. Gotdab. 188.

VI here tenant for years assigns his estate, no consideration

necessary ; lor the tenant being subjert to payment of rent,

ike. is sufficient to vest an estate in the assignees: in other

cases some consideration must be paid. 1 Mod. £63. The
words required in assignments are, grant, assign , and set over;

which may amount to a grant, feoffment, lease, release, con-

firmation, &c. 1 InsL 301. In these deeds the assignor is to

covenant to save harmless from former grants, &c. That he

is owner of the, land, and hath power to assign ; that the as-

signee shall quietly enjoy, and to make farther assurance ;
and

the assignee covenants to pay the rent, and perform the cove-

nants, &c*

A bond may be assigned, but the assignee must sue upon it

in the obligee's name, not in his own : for being a chose in

action, it is not assignable by the English law. But the

assignee of a Scotch bond may maintain indebitatus assumpsit

against the obligor in his own name ; James v. Dun/op,

8 Term Rep. 595 ; there being an express promise by the

obligor to pay the assignee ; and so also may the assignee of an

Irish judgment by cognovit. 3 Term Hep, 82.

For 5i of an Assignment of a Bond.

To all to whom these presents shall come greeting : Whereas

A. B. of, &c. in and by one bond or obligation, hearing dale, &c.

became bound to C. D, of, &e. in the penal sum of, &C. condi-

tioned for the payment of, ike. and interest at a day long since

passed j as by the said bond and condition thereof may appear :

And whereas there notv remains due to the said C. D.for prin-

cipal and interest on (he said bond, the sum of, ike. Now know
ye, That the said C. DvJSr and in consideration of fhe said sum

of, Sc& qf lanf ul British money to him in hand paid by V. V. of,

&e. the receipt whereof the said C. I), doth hereby acknowledge

;

he the said C. D. hath assigned and set over, and by these pre-

senfs doth assign and set over, unto the said E, F. the said

recited bond or obligation, and the money thereupon due and

on ingi and all his right and interest of) in, and to the same.

And the said C. D. for the consideration aforesaid, hath made,

constituted, and appointed, and by these presents doth make,

constitute, and appoint, the said E. F. his executors and adminis-

trators, his true and lawful attorney and attornies irrevocable,

for him and in his name, and in the name and names of his

'executors and administrators, but for the sole and proper use and

benefit of the said E. F. his executors, administrators, and

assigns, to ask, require, demand, and receive of the said A. B.

his heirs, executors, and administrators, the money due on the

said bond; and on non-payment thereof, he the said A. B« his

heirs, executors and administrators, to sue for and recover the

same ; and on payment thereof to deliver up and cancel the said

bond, and give sufficient releases and discharges therefore, and

one or more attorney or attornies under him to constitute ; and

whatsoever the said E. F. or his attorney or attornies, shall

lawfully do in the premises, the said CD. doth hereby allow

and affirm. And the said C. I), doth covenant with the said

E. F. that he the said C. D. hath not received, nor will receive,

the said money due on the said bond, or any part thereof;

/e ither shall or will release or discharge the same, or any pari

thereof; but mill own and allow of all lawful proceedings for

recovery thereof; he the said E. F. saving the said C. D.

harmless, of andfrom any costs, that may happen to him thereby.

In witness, &c.

ASSISA CADERE. This old phrase signifies to be non-

suited; as when there is such a plain and legal insufficiency in

a suit? that the complainant can proceed no farther on it. Fleta,

lib* 4. c. 15 : Bracton, lib. % c. 7-

ASS1SA CONTINUANDA. An old obsolete writ directed

to the justices of assise for the continuation of a cause, when

certain records alleged cannot be produced in time by the party

that has occasion to use them. Reg. Orig. 217-

ASS ISA PROHOGANDA. An old obsolete writ directed

to the justices assigned to take assises, for the stay of proceed-

ings, by reason of the party's being employed in the king's

business. Res:. Or'm £08*

ASSISA PANIS AND CERIVISIJE (or cervisie.) The

old st at. 5 1 H. .'>. for setting the price of bread and ale is so

entitled.

ASSISA, Fr. As-sis^ According to our ancient books is

defined to be an assembly of knights, and other substantial

men, with the justice, in a certain place, and at a certain time

appointed. Custom. Nemdnd* c. S4. This word is properly

derived from the Latin veil* assideo, to sit together ; and is

also taken for the court, place, or time, when and where the

writs and processes of assise are handled or taken. And in

this signification assise is general ; as when the justices go

their several circuits with commission to take all assises; or

I

special, where a special commission is granted to certain per-

sons (formerly oftentimes done) for taking an assise upon one

or two disseisins only. Brad. lib. 3.

Concerning the general assise, all the counties of England

are divided into six circuits, and those of Wales into two; and

two judges are assigned by the king's commission to every

English circuit, who hold their assises twice a year in every

county (except Middlesex, where the king's court of record

do sit), and now the counties on the home circ uit have a third

assise about Christmas, for trial of criminals only. These

judges have
t
/u>e several commissions.

1 . Of oyer and terminer, directed to them and many other

gentlemen of the county, by which they are empowered to try

treasons, felonies, &c. ; and this is the largest commission they

have.

~\ Ofgaol delivery, directed to the judges and the clerk of

assise associate, which gives them power to try every prisoner

in the gaol committed for any offence whatsoever, but none

!m: prisoners in the gaol; so that one way or other they rid

the gaol of all the prisoners in it.

<)f assise, directrd to themselves only, and the clerk of

assise, to take assises, and do right upon writs of assise

brought before them by such as are wrongfully thrust out of

their lands and possessions ; which writs were heretofore

frequent, but now men's possessions are sooner recovered by

ejectments, &c.

4. Of nisi prius, directed to the judges and clerk of assise

and others, by which civil causes grown to issue in the courts

above are tried in the vacation by a jury of twelve men of the

county where the cause of action arises; and on return of the

verdict of the jury to the court above, the judges there give

judgment.
These causes by the course of the courts are usually ap-

pointed to be tried at Westminster in some Easter or Michael-
mas Term, by a jury returned from the county wherein the

cause of action arises; but with this proviso, nisi prius, unless

before the day prefixed, the judges of assise come into the

county in question.—This they are sure to do in the preceding
vacation,

5. A commission of the peace, in every county of the circuits;

and all justices of the peace of the county are bound to be

present at the assises ; and sheriffs are also to give their at-

tendance on the judges, or they shall be fined. Bacons Efcm*
15, 1(>, $c. 3 Comm. ()Q. 2(>t).

There is a commission of the peace, oyer and terminer and
gaol delivery of Newgate, held eight times in a year, for the

city of London and county of Middlesex, at Justice Hall in

the Old Bailey j where the lord mayor is the chief judge.

And as the court of King's Bench is the highest court of ordi-

nary justice in criminal cases within the realm, and paramount
to the authority of justices of gaol delivery and commissioners
of oyer and terminer, it was found requisite by stat 25 G. 3.

c. 1!S. that the session of oyer and terminer and gaol delivery of

the gaol of Newgate, for the county of Middlesex, should not

be discontinued on account of the commencement of the term
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and the sitting of the court of Kings Bench at Westminster ;

and farther by 33 G. 3. c. 48. it is provided that when any ses-

sion of the peace, and oyer and terminer, holden before justices

of the peace for Middlesex, shall have been begun be fore the

essoign day of any term, the session may be continued until the

business is concluded, notwithstanding the happening of such
essoign day on the sitting of the court of K. B. in Middlesex.

In Wales there are but two circuits, North and South Wales.
By 1 IV. 4. c. 70. § 1 9 assises shall be held in the county of

Chester, and the several counties and towns of Wales, by virtue

of commissions of assise, &c. in like manner as in England,
and one of the judges appointed to hold assises in the princi-

pality of Wales shall hold the assises at the usual places in

South Wales, and the other judge at the usual places in North
Wales.

See 19 G. 3. c. 74. § 70. as to judges' lodgings on assises in

Great Britain, made perpetual by 39 G. 3. c. 46\ See also

41 G, 3. (U. K.) c. 88. providing for judges
1

lodgings on assises

in Ireland ; and 3 G. 4. c. 10. providing that when the com-
missions under which the judges sit on the circuit shall not be
opened and read, at the place specified, on the day named
therein, the same may be opened and read on the following

day ; or if such following day shall be Sunday or other day of

public rest, then on the succeeding day. By § 2. the cause of

the delay of opening and reading the commissions shall be cer-

tified to the Lord Chancellor, Lord Keeper, or Lords Com-
missioners of the Great Seal. The stat. 49 G. 3. c. 9L enables

the barons of the exchequer, and all other justices of assise

within England, to act under any commissions of ni:si prius, in

any county, notwithstanding their being born or inhabiting in

any such county. By 19 G. 3. c. 74. § 70. when the assises for

a county are held in any county of a city and at the same time
with the assises for such city, the judges' lodgings shall be held
to be situate both within such city and wTithin the county at

large, for the purposes of the business of the assises.

The constitution of the justices of assise was begun by
Hen. 2 ; though somewhat different from what they now are:

and by Magna Charta justices shall be sent through every
count} pnee a year, who, with the knights of the respective

shirtes> shall take assises of novel disseisin, &e. in their proper

dhpta^'Sta^ what cannot be determined there shall be ended

Irf them in some other place in their circuit ; and if it be too

(difficult lor them, it shall be referred to the justices of the

hernh,,. there to be ended, Q H. 3. c. 12.

By 1 st. 1. c. 8, § 5. no commission of assise, oyer and
terminer, general gaol delivery, or association- writ of sic nan

i>mne& or assistance, or commission of the peace, shall be deter-

mined by the demise of the sovereign, but shall continue six

months, unless superseded, &c.

There are several statutes as to holding the assises at par-

ticular places in certain counties. See Circuits, Nki Prius,
Judges, Justices*

The term assise is likewise used for a jury, and for a writ
for recovery of possession of things immoveable, wrhereof any
one and his ancestors have been disseised. Likewise, in another
sense, it signifies an ordinance or statute, as Assisa Panis et

Cervisice. Re%. Oris. 279-
ASSrSE OF NOVEL DISSEISIN1

, Assisa norm dissei-

iina>r\ See Disseisin : and see Roscoe on Real Actions, 61.
An assise of novel disseisin is a remedy maxime festinum, for

the recovery of lands or tenements of which the party was
disseised. 2 Inst. 410. And it is called navel disseisin, because
the justices in eyre went their circuits from seven years to

seven years ; and no assise was allowed before them which
commenced before the last circuit, which was called an ancient
assise ; and that which was upon a disseisin since the last cir-

cuit, an assise of novel disseisin. Co. Lit. 153. o.

An assise is called fesiinum remedium, 1. Because the
tenant shall not be essoined. 2. Shall not cast a protection.

3. Shall not pray in aid of the king. 4. Shall not vouch any
stranger, except he be present, and will enter presently into

vol. r.

warranty ; so of reeeit. 5. The parole shall not demur for the

nonage of the plaintiff or defendant. 8 Co. 50: Booth, 262.

It lies where tenant in fee simple, fee- tail, or for term of

life, is put out and disseised of his lands, or tenements, rents,

common of pasture, common way, or of an office, toll, &c.

Glanv, lib. 10: Reg. Orig. 197. Assise must be of an actual

freehold in lands, &c. and not a freehold in law : it lieth of
common of pasture, where the commoner hath a freehold in

it, and the lord or other persons feed it so hard, that all the

grass is eat up: but then the plaintiff must count and set forth

how long the land was fed, and alleged per (fuod proficuum
suum Undent amisit, $c. 9 Rep. 113. One may have an assise

of land and rent, or of several rents, and offices and profits in

his soil, all in one writ : and if it be of a rent charge, or rent-

seek, it shall lie general de libera tenemento in such a place,

and all the lands and tenements of the tenants charged ought
to be named in the writ ; but in assise for rent service it is

otherwise. Dyer, 31. An assise may be brought for an office

held for life: but then it must be an office of profit, not of

charge only : of the toll of a mill, or market, assise lieth
;

though it may not be brought of suit to a mill, 8 Rep, 46, 47.

An assise was brought of the office of JUazer of the court of

Common Pleas, and the demandant counted de libera tenemento,

and alleged seisin, by taking money for a capias, and the jwst

was put in view where the officer sate. Dyer, 114.

An assise lieth of the office of register ofJhe admiralty, and
the demandant laid a prescription to it, viz. quod quilibet hu-

jusmodi persona, who should he named by the admiral, should

be register of the admiralty for life. Dyer, 1.53.

It lieth of officers of jvuodtvardy park-keeper, and keeper of
chases, warrcner, eye,; hut these are not at common law; but

by the statute of IVestm. 2. c. 25. because they are of profits to

be taken in alieno solo : it likewise lieth of all other offices

and bailiwicks in fee. 8 Rep. 47*

In an assise of a new* office, it ought to be showed w hat
profits belong to it ; but is otherwise of an ancient office, be-

cause it is presumed, that the profit thereof is sufficiently

known. 8 Rep. 45, 49.

Tenants in common shall each have a several assise for his

moiety, or part, because they are seised by several titles ; but
twenty joint-tenants shall have but one assise in all their names,
because they have but on® joint title; so if there are three
joint- tenants, and one of them releaseth all his right to one of

his companions, and then the other two are disseised of the
whole, they shall have but one assise in both their names, for

the two parts, because they had a joint title to it at the time
of the disseisin, and he to whom the release was given shall

have an assise in his own name, because of that part he is

tenant in common. Co. Lit, 1 96.

If lessee for years, or tenant at will, be ousted, the lessor,

or he in remainder, may have assise, because the freehold was
in him at the time of the disseisin, Kcl. 109. Assise lies for

tithes, by stat. 32 H. 8. c. 7 : Cro. Elix. 559- But not for

an annuity, pension, &c. In some cases an assise will lie

where ejectment will not. Ejectment will not lie de piscarid,

by reason the sheriff cannot deliver possession of it ; but an
assise will lie for it, as it may be viewed by the recognitors.

Cro. Car. 534. Assise will sometimes lie where trespass vi ei

armis doth not. Vide 8 Rep. 47 : 1 Nets. Abr. 276.
By Magna Charta, 9 H & 1S« assises of novel disseisin

,

&c. shall be taken in the proper counties, by the king's justices:

and for estovers of wood, profit taken in woods, corn to be re-

ceived yearly in a certain place ; and for toll, tonnage, &c. and
of offices in fee, an assise shall be ; also for common of turbary,

and of fishing, appendant to freehold, &c.

In an assise, the plaintiff must prove his title, then his

seisin and disseisin : but seisin of part of a rent is sufficient to

have assise of the whole ; arid if a man who hath title to enter,

set his foot upon the land, and is ousted, that is a sufficient

seisin.

As the writ of assise restores the party to the actual seisin

L
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of his freehold, for so are the words of the writ, xiz. facias

lenementum illud seisiri. S,c. consequently the party that brings

the writ must found it upon an actual seisin, which he has

been divested of, for otherwise this remedy is not commensu-

rate to his case. See 2 Kail. Abr. !(>,;.

Therefore, if there be lord and tenant by rent service, and

the lord grants the services to another, and the tenant aiiorm

by a penny, this being given by way of attornment, is not suf-

ficient seisin to ground an assise on ; scats if the penny had

been iriven bv wav of .seisin of the rent. Lit. sect. 5(i5 : Co.

Lit. 315 : 4 Co. 9: 10 Co. W%
The first process in this action is an original writ issued out

of Chancery, directed to the sheriff, commanding him to re-

turn a jury, who are called the recognitors of the assise. An
assise is to be arraigned on the day the writ is returnable,

on which day the defendant is to count, and the tenant is to

appear and plead instantly. Stifle Keg. 88,

If in an assise no tenant of the freehold be mentioned, the

defendant may plead ii ; and where one defendant pleads, no

tenant of the freehold named in the writ, if this is found, the

writ shall abate quoad all. Dyer, 207.

On sueh a plea of the defendant, the plaintiff says that he

hath made a feoffment to persons unknown, and he himself

hath continually taken the profits: if then they are at issue

upon the taking the profits, and it be found against the defend-

ant, it shall not be inquired of the points of the assise, for

the disseisin is acknowledged. 1 Dttttw Abr. 581, And if the

deed of the ancestor of the plaintiff" be pleaded in bar, and this

is denied, and found for the plaintiff, the assise shall not inquire

of the points of the writ, but only of the damages. Ibid. 5S5.

In this suit, if the defendant fail to make good the excep-

tion which he pleads, he shall he adjudged a disseisor., with-

out taking the assise; and shall pay the plaintitf double

damages, and be imprisoned a year. Slat. 13 Ed. I.e. 2& In

issise the tenant pleads in bar, and the plaintiff makes title,

but the tenant doth neither answer nor traverse the title ; in

this case the assise shall be awarded at large. Cro. Elu. 55$.

And if any other title is found for the plaintiff, he shall re-

cover. Bro. Asst. 281. If a tenant pleads in abatement in an

assise, he must at the same time plead over in bar ; and no

imparlance shall be allowed without good cause : and where

there are several defendants, and any of them do not appear

the first day, the assise shall be taken against them by default.

Pasch. 5 W. 3.

If assise be brought against a lessee, he may not plead assisa

. nan ; for that is the form of the plea in bar for tenant of the

freehold ; he ought to plead the special matter, viz. his lease,

the reversion in the plaintiff', and that he is possessed, and

SO in without wrong. Jenk. Cent. 142. An assise is to be

first arraigned, and the plaintiff's counsel prays the court that

the defendant may be called ; whereupon he is called ; and if

the defendant appears, then his counsel demand oyer of the

writ of assise, and the return of it ; which is granted ; and

then he pravs leave to imparl to a short time after, and the

jury is adjourned to that day : at the day given by the court,

the defendant is again called, and, upon his appearance, he

pleads to the assise ; and upon this an issue is joined between

the parties, and the jurors are sworn to try the issue, the

counsel proceeding to give them their evidence : after the trial

the court gives judgment, and the plaintiff" recovering is to

have writ of seisin, &c. 1 hill Abr. 105, 106".

The jurors that are to try the assise are to view the thing

in demand
;
by writ of assist the sheriff is commanded, Quod

facial duodecim libvros cf legale homines de incineto, c]c. Fi-

dere Ienemenlum ilfttdj el nomina earinn imbreviari, et quod sutn-

moneat cos per bonas stonmon ii tones, quod si?it coram just ifiariis,

SfC. parati inde facer e ^ng>yilnnicm, §c.

Bv Westm. 2. c- 2fl. a loertificvvte of assise is given, which is a

writ for the party grieved, by a verdict or judgment given

against him in an assise, when he had something to plead, as a

record or release, which could not have been pleaded by his

bailiff'; or when the assise was taken against himself by default,

to have the deed tried, and the record brought in before the

justices, and the former jury summoned to appear bef ore them

at a certain day and place, for a farther examination and trial

of the matter. See Booth, 215. 287 : 4 Co. 4. b : 2 Inst. 26 ;

F. N.B.181: 3 Comm. 389.

The plaint need not be so certain in assise as in other writs

;

the judgment being to recover per visum recognitorum ; and if

the plaint be but so certain as that the recognitors may put the

demandant into possession, it is sufficient. Dyer, 84.

To prevent frequent and vexatious disseisins, it is enacted

by the statute of Merlon, 20 H. 3. c. 3. that if a person dis-

seised recover seisin of the land again, by assise of tumd

disseisin, and be again disseised of the same tenements by the

same disseisor, he shall have a writ of re-disseisin ; and, if he

recover therein, the re-disseisor shall be imprisoned ; and by

the statute of Malbcrge, 52 H. 3. c. 8. shall also pay a fine to

the king: to which the stat. Westm. 2. (Ui E. 1.) c. 2G. hath

superadded double damages to the party aggrieved. In like

manner, by the same statute of Merton, when any lands or

tenements are recovered by assise of mort d'ancestor, or .other

jury or anv judgment of the court, if the party be afterwards

disseised by the same person against whom judgment was

obtained, he shall have a writ of post-disseisin against him;

which subjects the post -disseisor to the same penalties as a a?-

disseisor. The reason of all which, as given by Sir Edwaxd

Coke (2 InsL 83, 84.), is because such proceeding is a contempt

of the kind's court, and in despite of the law. 3 Comm. 18S.

See Kes. Vmg> 208 : F. N. B. 190 : Co. Lit 154 : 2 InsL Com*

on statin-', sf: New Nat. Br. 417. 420.

For proceedings in writ of assise of novel disseisin, see

Plowd. 413, 412.

The court of Common Pleas or King's Bench may hold

plea of assises of land in the county of Middlesex, by writ out

of Chancery. 1 LilL Ab. 105. And in cities and corporations

an assise of fresh force lies for recovery of possession of lands,

within forty days after the disseisin, as the ordinary assise in

the count v.' F. N. B. 7*

ASSISE OF MORT D ANCESTOR, Assisa mortis ante*

cessoris.~] Is a writ that lay where a man's father, mother,

brother, sister, uncle, aunt, &c, died seised of lands, tene-

ments, rents, &eM that were held in fee, and after their death

a stranger abated. Keg. Orig. 223. It is good as well against

the abator, as any other in possession of the land ; but it lies

not against brothers or sisters, &c. where there is privity of

blood between the person prosecuting and them. Co. Lit 242.

And it must be brought within the time limited by the statute

of limitations [50 years, 3 Comm. 1 89.], or the right may be

lost by negligence.

If tenant by the curtesy alien his wife's inheritance, and

dieth, the heir of the wife shall have an assise of mart a"ancestor,

if he have not assets by descent from the tenant by the curtesy

;

and the same shall be as well where the wife was not seised of

laud the day of her death, as where she was seised thereof.

New Nat. Br. 4SJ). A warden of a college, &c. shall have

assise of mart dancestor of rent where his predecessor w&s

seised. And a man may have assise ofmort d'ancestor of rents,

against several persons in several counties; having, in the end

of tiie writ, several summons against the tenants : and the pro-

cess in this writ is summons against the party ; and if he

makes default at the day of the assise returned, then the

plaintiff ought to sue out a re-summons ; and if he makes

default again, the assise shall be taken, &c. Bro. Assis. 88. In

a mort d'ancestor, if the tenant says, the plaintiff is not next

heir, and this is found against him, the points of the writ

shall be inquired of : and in this case the assise may find, that

though the plaintiff be the next, heir, yet he is not next heir

as to this land ; for this is in regard of their inquiry at large.

Br. Mort. A'An. 47 : 1 Danv. Ab. 584. Damages shall be

recovered in the assise of mort d'ancestor ; but it lieth not of

an estate tail, only where the ancestor was seised in demesne
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as of fee. Bro, Assis. If a man be barred in assise of novel

disseisin, upon showing a descent, or other special matter, he

may have mart d'ancestor, or writ of entry snr disseisin, &c.

4 Rep. 4$.

If the abatement happened on the death of one's grandfather

or grandmother, then an assise of morl ({'ancestor no longer

lies, but a writ of ayle, or de avo ; if, on the death of the great

grandfather or great grandmother, then a writ of besayte, or

de proavo ; but if it mounts one degree higher, to the tresayle,

or grandfather's grandfather, or if the abatement happened
upon the death of any collateral relation other than those

before mentioned, the writ is called a writ of cosinage, or de

consanguinco* Finch. L. 266, 26'7* And the same points shall

be inquired of, in all these actions ancestrel, as in an assise of

morl d
%

ancestor, they being of the very same nature. Stat.

Westm. 2* (13 E. 1.) c. 20; though they differ in this point

of form, that these ancestrel writs (like all other writs of

praecipe) expressly assert a title in the demandant (viz. the

seisin of the ancestor at his death, and his own right of inhe-

ritance), the assise asserts nothing directly, but only prays an
intp.iiry whether those points be so. 2 Inst. 399- There is

also another ancestrel writ, denominated a nupcr obiit, to

establish an equal division of the land in question, where, on
the death of an ancestor, who has several heirs, or eo-heiresses.,

one enters and holds the others out of possession. F. N* B. 1 97 :

Finch, L* 2Q3: Leg. Orig. 226: New Nat. Br. 437, 438:
Booth on Real Actions. But a man is not allowed to have
any of these actions ancestrel for an abatement, consequent on
the death of any collateral relation, beyond the fourth degree
{Hale on F* N. B. 221*) ; though in the lineal ascent he may
proceed ad infinitum. {Fitzh. Ab. tit. Cosinage, 15.) 3 Comm.
186.

It was always held to be law, that where lands were devis-

able in a man's last will by the custom of the place, there an
assise of mart &ancestor did not lie. For, where lands were
so devisable, the right of possession could never be determined
by a process which inquired only of these two points—the

seisin of the ancestor, and the heirship of the demandant.
And hence it may he reasonable to conclude, that when the

statute of wills, 3 L2 //. 8. c. 1. made all socage lands devisable,

an assise of wort d'ancestor could no longer be brought of lands

held in socage. See 1 Leon. 2(>7- And that now, since the
stat. 12 Can 2. c. 24. (which converts all tenures, a few only

excepted, into free and common socage), no assise of vwrt d*an-
cestor can be brought of any lands in the kingdom ; but that,

in case of abatements, recourse must be properly had to the

writs of entry. 3 Comm. 187.

It is to be observed, moreover, that these writs are now
almost obsolete, being in a great measure superseded by the

action of ejectment, which answers almost all the purposes of
real actions

; except in some very peculiar cases.

ASSISE OF NUISANCE. See Nuisance.
ASSISE OF DARREIN PRESENTMENT. See tit.

Darrein Presentment*

ASSISE DE UTRUM, or assisa juris utrumf\ See tit.

Juris u trum.

ASSISE OF THE FOREST, Assisa de Forcsta.^ Is a sta-

tute touching orders to be observed in the kings forest. Man-
wood, 35. The statute of view of frank pledge, anno 18 Ed. 2.

is also called the assise of the King ; and the statute of bread
and ale, 51 H. 3. is termed the assise of bread and ale. And
these are so called, because they set down and appoint a

certain measure, or order, in the things they contain. There is

farther an assise of nuisance, assisa nocumeuti, where a man
niaketh a nuisance to the freehold of another, to redress the

same. And besides Littleton's division of assises, there are others

mentioned by other writers, viz. assise at large, brought by an
infant to inquire of a disseisin, and whether his ancestor were of
full age, good memory, &c. when he made the deed pleaded,
whereby he claims his right.

Assise in point of assise ; assisa in madam assisa'. ~] Which

is when the tenant, as it were, setting foot to foot with the

demandant, without any thing farther, pleads directly to the
writ no wrong, no disseisin.

Assise out of the point of assise, is when the tenant pleadeth

something by exception j as a foreign release, or foreign

matter, triable in a foreign county ; which must be tried by a

jury., before the principal cause can proceed.

Assise of right of damages, is where the tenant confesseth

an ouster, and referring it to a demurrer in law, whether it

were nghtly done or not, is adjudged to have done wrong;
whereupon the demandant shall have a writ of assise to recover

damages. Bract, lib. 4: F. X. B. 105, Assises are like wise-

awarded by default of tenants, &e,—Of the Grand Assise, see

tit. Jun/.—For farther particulars relative to Assise in gene,

ral, see Com. Dig. and ante, tit. Assise.

ASS ISO US, assisores.^ Sunt tpti assisa* eondunt ant la.ia

Hones imponunt.— In Scotland (according to Skene) they are

the same with our jurors ; and their oath is this :
—

We shall leiI suith say,

A ?id na suith conceal, for nothing ive may,

SoJar as we are charged upon this assise,

Be [byJ God himself] and be [by] our part ofparadise,

And as we wilt answer to God, upon

The dreadful day of dome.

ASSISTANCE, Writ of. See tit. Writ.

ASSIS US. Rented or farmed out for such an assise, or cer-

tain assessed rent in money or provisions. Terra assisa was
commonly opposed to terra dominica ; this last being held

in domain, and occupied by the lord, the other let. out to

inferior tenants. And hence comes the word to assess or

allot the proportion and rates in taxes and payments by
assessors.

ASSITHMENT. A weregild or compensation, by a pe-

cuniary mulct : from the preposition ad, and the Sax. sithe,

rice : quod vice supplicii ad expiandum delictum solvit ur.

Blount.

ASSOCIATION, association Is a writ or patent sent by
the king, either at his own motion, or at the suit of a party
plaintiff, to the justices appointed to take assises, or of oyer
and terminer, &e. to have others associated unto them. And
this is usual where a justice of assise dies ; and a writ is issued

to the justices alive to admit the person associated: also where
a justice is disabled, this is practised. F. N. B. 185; Reg.
Orig. 201. 20(>. 223. The clerk of the assise is usually asso-

ciate of course; in other cases, some learned Serjeants at law
are appointed. It hath been holden, that an association after

another association allowed and admitted, doth not lie ; nor
are the justices then to admit other association in that writ

afterwards, so long as that writ and commission stand in force.

Bro* Assis. 386: Mich. 32 H. 6. The king may make an as-

sociation unto the sheriff upon a writ of re-disseisin, as well as

upon assise of novel disseisin. Nat. Br. 41 6, 4-17. See ante

,

tit. Assise*

ASSOCIATION OF PARLIAMENT. In the reign of
king William III. the parliament entered into a solemn asso-

ciation i;o defend his majesty's person and government against
all plotj: and conspiracies: and all persons hearing offices,

civil or military, were enjoined to subscribe the association,

to stand by king William, on pain of forfeitures and penalties,

&c. fttat. 7 and S W. 3. c. 27. made void by stat. 1 A. st. 1.

c. 23. § 2.

ASSOCIATIONS, unlawful. See Societies.

ASSOILE, abfiolvcrc^] To deliver from excommunication.
Staundf. PL CY» 72. In stat. 1 H, 4. c. 10. mention being
made of K. Ed. 3. it is added, whom God assoiL

ASSOILZIE. In the Scotch law, to acquit the defendant

in an action, or to find a criminal not guilty. Scotch Diet*

ASSUMPSIT, from the Lat. Assumof\ Is taken for a vo-

luntary promise, by which a man assumes or takes upon him
I. 2



ASSUMPSIT, I.

to perform or pay any thing to another ; it comprehends any
verbal promise, made upon consideration, and the civilians ex-

press it diversely, according to the nature of the promise,

calling it sometimes pactum, sometimes pro?nissionem y or con-

stitutum, &c. Terms de Lei/. An action upon the case on

assumpsit (or as it is also expressed, on promises), is an action

the law gives the party injured hy the breach or non-per-

formance of a contract legally entered into ; it is founded on

a contract either express or implied by law ; and gives the

party damages in proportion to the loss he has sustained by

the violation of the contract. 4 Co. 92 ; Moor, 667.

Here it is to be considered,

I* In what cases an Assumpsit is or is not Ihe proper action.

II. What words will create an Assumpsit.

III. What consideration is sufficient.

IV, Of the proceedings.

I. In every action upon assumpsit, there ought to be a

consideration, promise, and breach of promise. I Leon. 405.

For
The law distinguishes between a general indebitatus as-

sumpsit and a special assumpsit ; for though they come under

the denominations of actions on {he case, and the party is to be

recompensed in damages alike in both, yet the first seems to be

of a superior nature, and will lie in scarcely any case but where

debt will lie ; but for a particular undertaking, or collateral pro-

mise to discharge the debt or duty of another, a special assumpsit

must be brought. Bac. Ah. vol. i. 337, (7th ed.)

Action on the case on assumpsit lies, for not making a good

estate of land sold, according to promise; not paying money

upon a bargain and sale, according to agreement ; not deli-

vering goods upon promise, on demand this is by express

assumpsit : an implied assumpsit is where goods are sold, or

work is done, &c. without any price agreed upon ; in an action

on the case by quantum meruit, or quantum valebat, the law

implies a promise and satisfaction to the value.

When one becomes legally indebted to another for goods

sold, the law implies a promise that he will pay this debt ; and

if he be not paid, indebitatus assumpsit lies. 1 Dauv. Ah. 26'.

And indebitatus assumpsit lies for goods sold and delivered to

a stranger, ad requisitionem of the defendant. Ib. 27- But

on indebitatus assumpsit for goods sold, you must formerly

prove a price agreed on, otherwise the action would not lie ; but

now the plaintiff may recover in indebitatus assumpsit either on

an agreed price or a quantinn meruit.

Where the consideration on the part of the defendant is

performed and executed, and the thing to be done by the

defendant is mere payment of a sum of money due imme-

diately, or where money is paid on a contract which is

rescinded, so that defendant has no right to retain it, this

constitutes a debt for which the plaintiff may sue in indebitatus

assumpsit. Bac. Ab. Assumpsit. (G.) (Ed. by Gwillim and

Dodd.)
Indebitatus assumpsit lies to recover del credere commissions

for guaranteeing sums insured upon policies. 14 E. R. 5"S.

If A. and B., having dealings with each other, make up their

accounts, and B. is found in arrear, and promises to pay the

balance, an assumpsit lies against him, on insimul computassent

,

and A. need not bring a writ of account. Cro. Jac. 6*9 *

Yefv. 70. & P. : 1 Roll Ab. 7- S. P. : 1 Roll Rep. 39&"
: BulsL

208: Moor, 854; 1 Stark. Co, 185.

Assumpsit lies for the balance of an account, though the

items on each side be ever so numerous. 5 W> P- T. 431 :

5 Taunt. 431 : 1 Marsh, 115; 2 Camp. 238.

So if A. gives money, or delivers goods to B. to merchandise

therewith, and B. promises to render an account, assumpsit

lies on this express promise, as well as account. 1 Salk. Q.

So if a tenant, being in arrear for rent, settles an account of

arrears with his landlord, and promises to pay him the sum in

which he is found in arrear, an assumpsit lies on this promise.

1 MB, Ab. 9 * Bro. Acc. 81 : Raym. 211:2 Keb. 813. Vide

Slulc, 131,283: Cro. Jac. 602. So, on a balanced account

between two partners, though including items not connected

with the partnership. 2 Term Rep. 479- 483.

An acknowledgment of a single item, due from defendant to

plaintiff, is sufficient to support assumpsit on an account stated-

13 East, 249.

But if the obligor in a bond, without any new consideration,

as forbearance, &c* promises to pay the money, an assumpsit

will not lie, but the obligee must still pursue his remedy by

action of debt on the bond. 1 RolL Ab. 8 : Hull 34 : Cro.

Eiiz. 240.

Where the obligor in a Scotch bond promised to pay the

assignee of the bond, it was held assumpsit lay. 8 Term

Rep. 595.

Where a man comes to buy goods, and they agree upon a

price, and a day for the payment, and the buyer takes them

away, an assumpsit for the money is the proper action ; for

trover will not lie for the goods, because the property was

changed by a lawful bargain, and by that bargain the buyer

was to convert the goods before the money was due. Bac. Ab.

Assumpsit. (B.) But if the goods are bought fraudulently, with

an intention not to pay for them, trover will He. 9 Barn. § C. 59.

If a man and a woman, being unmarried, mutually promise

to marry eacli other, and afterwards the man marries another

woman, by which he renders himself incapable of performing

his contract, an assumpsit lies, in which the woman shall

recover damages. Carter, 233.

An indebitatus assumpsit lies for money by custom due for

scavage; adjudged upon a special verdict, by which it was

found that the sum demanded was due by custom, but that

there was no express promise to pay it. 2 Lev. 174.

If one receives my rent, under pretence of title, I may have

an indebitatus assumpsit against him, for money had and re-

ceived to my use. 2 Mod. 263 : and see 10 Barn, C. 234:

Bac. Ab. Assumpsit. (A.) (7th ed.)

If a feme sole marries a man, who, in truth, is married to

another woman, and he makes a lease of her lands, and re-

ceives the rents, she may bring an indebitatus assumpsit against

him for so much money received to her use ; adjudged after

verdict. 1 Salk* 28.

Where action is brought upon a contract, if the plaintiff

mistakes the sum agreed upon, he fails in his action; but if he

brings it upon the promise in hew, arising from the debt there,

though he mistakes the sum, he shall recover. Alleyn, 29*

And where the action is special on the contract, the variance

as to the sum is not fatal, unless it is in setting out a written

contract, or unless it is made material by the mode of stating it

in the declaration. See Bac? Ah. Pleas and Pleading. (B.)

Every contract made between parties implies a mutual promise

for performance : and yet an action may be brought on a reci-

procal promise by one against the other, although he who
brings it hath not performed on his side

; Dyer, 30, 75

;

unless the performance on the other side be a condition pre-

cedent to the defendant's performance ; as to which see Bac.

Ab. Pleas and Pleading. (B. 2.) When an assumpsit or

promise is the ground of the action, it must be precisely set

forth. 3 Lev. 319. As to the precision and certainty requi-

site, see Bac. Ab. Pleas. ( B.j If a promise be made without
limitation of time for its performance, reasonable time shall be

allowed, if there be an immediate consideration for it ; and not

time during life. 1 Ab. 112. On promise to deliver

a thing such a day, the party is bound to do it without request,

1 Lev. 284. But if a promise be to do any thing upon
request, the request is necessary to entitle the plaintiff to the

action, on which it shall arise. 1 Lev. 48. Though in every
indebitatus assumpsit it is alleged the defendant promised to

pay on request, and that he was requested, and refused pay-
ment, yet no request is ever proved, The time for the per-

formance of the promise being elapsed, and the promise not

performed, the law presumes request, unless in a particular
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case when* a thing is not to be done until request. See 3

Camp. 4:>9- Every executory contract, and debt that is not upon

record, or on a specialty, which may be turned into damage,

imports it in an assumpsit in law,, and one may have debt or ac-

tion on the case upon it at his election ; for when a man doth

agree to pay money, or to deliver any thing, he thereby pro-

miseth to pay or deliver it. Phtvd. 128: 1 Cro. 94 -

Every contract executory implies an assumpsit to pay money
at the day agreed, or immediately, if no time be limited.

Mo, 667.
The assumpsit in an agreement that will be binding and

give action, must be complete and perfect, and duly pursued

and observed : and if the party that makes the assumpsit, anrl

he to whom it is made, agree together, and a bond is given

and taken for what is promised; by this the assumpsit is dis-

charged. Also where an assumpsit is to stand to an award, if

the award made be void, it will make the assumpsit void.

YeliK 87 r 2 Lean. c. 223: 1 Leon. 170. Indebitatus assumpsit

lies by a prothonolary against an attorney, for fees, for work
done for defendant as attorney. HolCs Rep. 20.

Indebitatus assumpsit lies for a customary fine, super mortem
domini. Show. 35. Indebitatus assumjxsit lies upon a personal

contract for a sum in gross, as pro rebus venditis ; per Holly

Ch. J. Sharp* 36.

Indebitatus lies forfeesfor being knighted. Show. 73.

Indebitatus assumpsit lies for money paid bu mistake, on an

account ; but not for money paid knowingly on illegal consi-

deration, as an usurious bond* Saik. 22.

The mistake must be as to facts ; for if the party knows the

facts he cannot recover back the money on the ground that be
mistook the law. 2 East, 4(>9 : 3 Maute S. SJS : 5 Taunt,

143 : Bac. Ab , //ssumps it . ( A
.

)

Assumpsit lies in many cases where debt lies, and in many
where debt doth not lie. 2 Burr, 1005, which see for many
cases where assumpsit will lie; as also 1 Term Rv}>. 286": and
Bac. Ab. vol. i. 33J. (7th ed.)

Indebitatus assumpsit lies on a judgment of a foreign court,

without declaring upon, or proving the grounds or cause of

action ; and if the judgment was obtained unfairly, defendant

must show it. Doug, 1*4. And so on a judgment of an Irish

court. 4 Barn. Sf C, 411.

But not upon a judgment by default obtained in one of the

colonies against a party, who was summoned, according to the

practice of the court there, in his absence, by nailing up a copy
of the declaration at the court-house door; the defendant

never having been present in the colony, or at any time subject

to the jurisdiction of the colonial court. 9 E, It, ]y2. See 2

Barn.'$ Adol, 951.
Though assumpsit lies not for rent usually reserved on leases,

yet if a man promise to pay, without a lease, so much a week
as long as A. B. &c. permits him to enjoy a warehouse, &c.
which is a special cause of promise, this action will lie.

2 Cro. 592. Now, by 11 G. 2, c. 19. § 14, where the demise
is not by deed, the landlord may recover his rent in an action

on the case for use and occupation. See Bac, Ab. Rent. (K. 7.)

Assumpsit Jay against a lessee from year to year, upon his

agreement to pay rent, notwithstanding his bankruptcy, and
the occupation of the premises by his assignees during part of
the time for which the rent accrued. 8 E, R, 311.

But now by the bankrupt act, 6 G. 4. c. 16. § 75. the bank-
rupt is not liable if the assignees accept the lease or agreement,
nor if they decline it, and he deliver it up to the lessor. See
Bac. Ab. tit. Bankrupt, vol i. 620. (Ed, by Gwillim and Dodd.)
Where a person pays money upon a mistake ; or if he re-

ceives more from another in a reckoning than he ought, or

more fees than should be taken, an assumpsit lies. 1 Salk. 22:
Coi7ib. 447* If a man receives money for the use of another
person, assumpsit may be had against him, which supplies the
place of action of account ; and where money was deposited on
a wager, an indebitatus lay for money received to a man's use

;

Show. 117; that is, if the party, before the wager is decided.

give notice to rescind it, he may recover back the deposit.

8 Term Rep. 513 : 1 Barn. $ A, 683, And after an

illegal wager is decided, the parties may in assumpsit recover

back the deposits from the stakeholder, if they give him notice

before he has paid them over. 5 Term Rep, 405 : 7 Price,

540 : 8 Bam, C. 221. See Bac. Ab. Assumpsit, vol. i. 348.
36*7. (7th ed.)

If where a promise is made* one part of it is against law, and
another part of it lawful, this is ground sufficient for assumpsit.

4 Rep. 94,

The person to whom a promise is made, shall have the

action J and not those who are strangers, or for whose benefit

it is intended. Danv. 64* Nor shall action be brought

against one for what another receives, nor at his request, &c.

1 Sail; 23. But if a man delivers money to A. B. to my use,

I may have an assumpsit against him for this money. If

a man accounts, and, upon the account, is found in arrear

to a certain sum, and presently, in consideration thereof,

assumes to pay the debt at a day ; assumpsit lies for this

after the day. Yelv. 70. And on a promise to pay a sum
of money at so much a month, an assumpsit may be brought

before the whole is payable ; for it is grounded upon the

promise, which is broken by every non-payment, and da-

mages mav be recovered. 2 Cro. 504: 1 //. B* 547 : 2 Bos,

| Pull. 129.

II. Some agreements, though never so expressly made, are

deemed of so important a nature, that they ought not to rest

in verbal promise only, which cannot he proved but by the

memory of witnesses. To pi event which, the statute of frauds

and perjuries, 29 Car. 2. c. 3. enacts, that in the five following

cases no verbal promise shall be sufficient to ground an action

upon, but at the least some note or memorandum of it shall be

made in writing, and signed by the party to be charged there-

with. 1. Where an executor or administrator promises to

answer damages out of his own estate. 2, Where a man
undertakes to answer for the debt, default, or miscarriage of
another, 3. Where any agreement is made, upon consideration

of marriage. 4. Where any contract or sale is made of lands
,

tenements, or hereditaments, or any interest therein. 5. And
lastly, where there is any agreement that is not to be performed
within a year from the making thereof. In all these cases a
mere verbal assumpsit is void. See 2 Comm. 448. n. (See
ante, tit. Agreement.)
The same statute provides that no contract for sale of goods

for the price of 10/. or upwards shall be good, except the
buyer actually receive part of the goods sold, or give earnest

;

or there be some note or memorandum in writing of the bar-
gain being made by the parties or their agents.

A letter written by a party is a sufficient memorandum.
3 Burr. 1 663. And see tit. Agreement*
A parol promise of marriage between parties is not within

the statute. Sir. 34: 5 Mod. 411 : SalL 21.

As to promises for the debt, &c. of another :

If a person, for whose use goods arc furnished, be liable at

all, any other promise by a third person to pay that debt must
be in writing. 2 Term Rep. 80.

And there is no distinction between a promise to pay for

goods furnished to a third person, made before they are deli-

vered, and one after. 2 Term Rep. SO : Coivp. 227.
But if the credit was given to the promiser originally, and

tlie party furnishing the goods cannot recover against the per-
son for whose use they were furnished, then the person pro-

mising is liable; as if one say " let A. have goods, and I wilt

pay you;" or, "look to me for payment/' Com. Dig, tit.

Action upon the case on Assumpsit (F. 8.) Ante, tit. Agreement.
The intent of the parties by and to whom the promise or

assumpsit is made, is more to be regarded than the form of

words, and this intent and meaning is to be followed, not in

the letter, but the substance of it : if a promise be to provide

wedding clothes for a woman, this shall be taken for such
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clothes to be worn on the wedding or feast-day, according to

the dignity of the person. Poph. 182 : Yelv. 8? : 3 Cro. 53.

All promises and contracts arc to receive a favourable in-

terpretation ; and such construction is to be made, where any

obscurity appears, as will best answer the intent of the par-

ties ; otherwise a person, by obscure wording of his contract,

might Bind means to evade and elude the force of it. Hence
it is a general rule, that all promises shall be taken most

strongly against the promises and are not to be rejected, if

they can by any means be reduced to a certainty.

If a man promises another, in consideration that he will

assign to him a certain term, to pay him 10/., this is a good

assumpsit, though the time of assignment and payment be not

appointed ; t for the 10/. shall be paid in a convenient time

after the alignment, which also must be done in a convenient

time, and he shall not have time during his life. 1 Roll-

Ab. i'4 16\

If there be an agreement to enter into an obligation for

performance of a thing of a certain value, without mentioning

in what sum, it shall be according to the value. 1 Sid. 240.

A promise made after taking the benefit of an insolvent act,

to pay an old debt by instalments, will not raise a new assumpsit

to pay it. 4 Taunt. 6 13.

III. The consideration is the ground of the assumpsit:

and no action on the case lieth against a man for a promise

where there is no consideration why lie should make the pro-

mise. 1 Danv. 53.

A consideration altogether executed and past was anciently

held not to be sufficient to maintain an assumpsit ; but this

doctrine is denied by the court of K. B, ; 3 Burr. l6?l : see

also Cro. FAiz. 282. by which it appears that though the con-

sideration were executed, it would be sufficient if laid at

plaintiff's request.

If an infant promise after full age to pay a debt incurred in

his infancy, this will bind him* 1 Term Rep. 648.

If A. undertakes to do a thing without Jure, as to take bran-

dies out of one cellar, and to lay them down in another cellar,

no action lies for the non-feasance ; but if he enters on the

doing itj action lies for a mis-feasance, if it be through his own
neglect or mismanagement, because it is a deceit ; but not if by

mere accident. Per Holt, 1 Salk. 26. Vide 3 Salt. 1 1 . Sec

Bar. Ab. tit. Bailment, vol. i. (?th cd.)

J I here the doing a thing will be a good consideration, pro-

mise to do that thing will be so too. Per Holt, Ch. J.

] 2 Mod. 459-

Parting with my note to the defendant is a good consideration.

7 Mo£ 12, 13.

An assumpsit may be upon a general consideration ; but it

doth not lie where the plaintiff has an obligation to pay the

money, which is a stronger lien than assumpsit ; nor when the

party has a recognizance for the duty, &c, Jenk. Cent. 293.

Jjove or friendship are not considerations to ground actions

upon. 2 Leon. 30. Also idle and insignificant considerations

are looked upon as none at all ; for wherever a person promises

without a benefit arising to the promisor, or loss to the promisee,

it is looked upon as a void promise. 2 Bulst. 26*). But any

detriment incurred by the plaintiff at defendant's request is a

good ground for a promise, for the request raises a presumption

that it is beneficial to the defendant. 4 East, 4(>3 : 4 B. § C. S.

Lastly, it is to be observed, that considerations may be void,

as being against law ; for if they are wicked and ill in them-

selves, or unlawful, b)^ being prohibited by some act of parlia-

ment, they are void; therefore if an officer, who, by the duty

of his office, is obliged to execute writs, promises, in considera-

tion of money paid him, to serve a certain process, an assumpsit

will not lie on this promise ; for the receipt of the money was
extortion, and the consideration is unlawful. 1 Roll. Ab* 16\

So a promise to pay a woman money in consideration of past

cohabitation, is void for want of consideration, 4 Bam. § C. 650.

So a promise to pay extra wages to a sailor in consideration of

extraordinary exertion ; for he is bound to exert himself to the

utmost for the ship. 2 Camp. 317. A person cannot recover

in assumpsit for commission and money expended, in buying for

defendant shares in an illegal company. 3 Barn* C. f)39.

And as to illegal considerations, see Bac. Ab- Assumpsit. (E.)

(7th ed.)

Implied contracts are such as do not arise from the express

determination of any court, or the positive direction of any

statute, but from natural reason and the just construction of

law ; which extends to all presumptive undertakings and as-

sumpsits: which, though not actually made, yet constantly

arise, upon this general intendment of the courts of judi-

cature, that even/ man hath engaged to perform what his

dnty or justice requires. Thus, if I employ a person to trans-

act any business for me, or perform any work, the law im-

plies that I undertook, or assumed, to pay him so much as

his labour deserved. And if I neglect to make him amends,

he has a remedy for this injury, by bringing his action on

the case upon this implied assumpsit ; wherein he is at

liberty to suggest, that I promised to pay him so much as he

reasonably deserved, and then to aver that his trouble was

really worth such a particular sum, which the defendant has

omitted to pay. But this valuation of his trouble is submitted

to the determination of a jury ; who will assess such a sum in

damage as they think he really merited. This is called an as-

sumpsit upon a quantum meruit. There is also an implied

assumpsit on a quantum valebat, which is very similar to the

former ; as where one takes up goods or wares of a trades-

man, without expressly agreeing for the price. There

the law concludes that both parties did intentionally agree, that

the real value of the goods should be paid; and an action on

the case may be brought accordingly, if the vendee refuses to

pay that value.

Another species of implied assumpsit is, when one has had
and received money belonging to another, without any valu-

able consideration given on the receiver's part ; for the law

construes this to be money had and received for the use of

the owner only ; and implies, that the person so receiving pro-

mised and undertook to account for it to the true proprietor : And
if he unjustly detain it, an action on the case lies against him

for the breach of such implied promise and undertaking ; and he

will be made to repair the owner in damages equivalent to what
he has detained in such violation of his promise. This is

applicable to almost every case where the defendant has re-

ceived money, which ex cequo ct bono, he ought to refund.

2 Burr. 1012.

This species of assumpsit lies in numberless instances for

money the defendant has received from a third person ; which
he claims title to } in opposition to the plaintiff's right, and
which he had by law authority to receive from such third person.

2 Sum 1 008.
'

One great benefit which arises to suitors from the nature

of this action is, that the plaintiff need not state the special

circumstances, from which he concludes, that ex wquo ct bono,

the money received by the defendant ought to be deemed
as belonging to him : he may declare generally that the money
was received to his use, and make out his case at the trial.

2 Burr. 1010.

This is equally beneficial to the defendant- It is the most

favourable way in which he can be sued : he can be liable no

farther than the money he has received ; and against that may
go into every equitable defence upon the general issue ; he

may claim every equitable allowance ; he may prove a release

without pleading it ; in short, he may defend himself by every

thing, which shows that the plaintiff, ex wquo ct bono, is not

entitled to the whole of his demand, or to any part of it.

This action will lie to recover premiums of insurance paid

by the insured to the lottery-office-keeper. Cojvp. 7£)0. But
it will not lie to recover back winnings paid by the lottery-

office-keeper or insurer of lottery tickets. 4 Burr. 1984.
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It mil lie against an auctioneer selling goods to which he

had reason to know there was no title, which knowledge he

concealed from the buyers, and this alter he had paid over

the proceeds of the sale. 5 Taunt, 65 1.

If two persons engage jointly in an illegal stock jobbing

transaction, and incur losses, and employ a broker to pay the

differences, and one of them repay the broker, with the privity

and consent of the other, the whole sum, he may recover a

moiety from the other, in an action for money paid to his use,

3 Term Rep. 4-1 S. But this is now overruled. See 2 Bos.

cy PulL 371 : 3 Barn. § A. 179- And where it is necessary

for the plaintiff to go into the illegal transaction in order to

prove his case, he cannot recover, See the cases Bac. Ab. As-

sumpsit. (E.) vol. i. 370, 371- (7th ed.)

In such a case of an illegal transaction, if one partner

pay money for another without an express authority he cannot

recover it back. 3 Term Rep. 418.

And, generally, assumpsit for money paid, laid out, and ex-

pended will not lie when the money has been paid against the

express consent of the party for whose use it h supposed to

have been paid. 1 Term Rep* 20.

See title Consideration.

IV. The plaintiff must set forth every thing essential to the

gist of the action j with such certainty, that it may appear to

the court that there were sufficient grounds for the action ; for

if any thing material be omitted, it cannot appear to the court

whether the damages given by the jury were in proportion

to the demand, or whether the party was at all entitled to a
verdict- And therefore, in an action upon the case, the plain-

tiff cannot declare quod cum the defend:mt was indebted to

the plaintiff in such a sum, and that the defendant, in consi-

deration thereof, super se assumpsit to pay, &c. without show-
ing the cause of the debt, 10 Co. 77. As to the certainty

requisite in a declaration, see Bac. Ab. Pleas and Pleading, B.

(Ed, Gwillim and Dodd.)
If in an assumpsit the plaintiff declares, quod cum there

were several reckonings and accounts between the piain till'

and defendant ; and at such a day, &c. insimul coinpulaherunt

for all debts, reckonings, and demands; and the defendant,

upon the said account, was found to be in arrear the sum of

20l. in consideration whereof the defendant promised to pay,

Sec. ; this is a good declaration, without showing it wus pro
mercimoniis, or otherwise, wherefore he should have an ac-

count ; for an account may he for divers causes, and several

matters and things may be included and comprised therein,

which in pede compuli are reduced to a sum certain, and there-

upon being indebted to the plaintiff, it is sufficient to ground
an action. Cro. Car. 11 6*. And the acknowledgment of a

single item of debt due from defendant to plaintiff is sufficient

to support an action on an account stated. 1 3 East, 249 *

5 M. S* 65. But the acknowledgment must be absolute

and not qualified. Ry. § Moo. 239. And the amount must ap-
pear. 2 Carr. % Pull. 109. And see farther Roscoe on KvkL
235.

If in an assumpsit the plaintiff declares, that the defendant
did assume and promise to pay the plaintiff so much money,
and also to carry away certain wood before such a day ; the
defendant, as to the money, cannot plead that he paid it, and
as to the carriage of wood, non assumpsit, for the promise
being entire, cannot be apportioned. Match, 100. The de-

fendant in such case might now plead non assumpsit generally,

and show that he paid the money, and also that he did not un-
dertake as to the wood, if such were the fact.

On an assumpsit in lam, payment, or any other matter that

excuses payment, may be given in evidence, on the general
issue. In an assumpsit in deed, it must be formerly pleaded.

Gilb. Evid. 204, 205, But now it may be given in evidence in

either case. Any matter may be given in evidence on non as-

sumpsii which negatives the promise, and many matters which

admit the promise, but show it discharged, as accord and satis-

faction, release, payment, infancy
; though these last matters

are certainly contrary to the strict meaning of the plea. But
the statute, of limitations, tender, bankruptcy, must be pleaded.
Set-off may be pleaded or given in evidence on non assumpsit
with a notice of set-off

If the plaintiff declares upon an indebitatus assumpsit, and
upon a quantum meruit, and the defendant pleads, that after
the said several promises made, and before the action brought,
the plaintiff* and defendant came to an account concerning
divers sums of money, and that the defendant was found in
arrear to the plaintiff 30/., and thereupon, iu consideration,

that the defendant promised to pay the said SOL, the plaintiff

likewise promised to release and acquit the defendant of all

demands, this is a good plea; for, by the account, the first

contract is merged. 2 Mod. 43, 44.

The defendant cannot plead that he revoked his promise

;

as if A. is in execution at the suit of 13., and .J. S. desires B.

to let him go at large, and that he will satisfy him ; to which
B, agrees

; though J. S., before any thing is done in pursuance
of this promise and agreement, comes to B. and tells him,
that he revokes his promise, and that he will not stand to

it ; yet such revocation cannot be pleaded in bar to the action.

1 Roll. Ahr. 32. tied qua?re if the revocation be before any
thing is done by B. ?

In an action upon an assumpsit, if the consideration be exe-

cutory ; as if one promises to do something for me, in con-
sideration of something to be done before by me, to or for

him, if I will sue him for what he is to do for me, I must aver

that I have done that which was first to be done by me, for

till that be done I may not maintain an action upon the promise.

Cro. Jac. 583. 620. See as to the cases where the plaintiff's

agreement is a condition precedent to the defendant's, and
where the plaintiff must consequently show a performance on
his part. Bac. Ab. Pleas and Pleading. (B. 5. 2.) {7th ed.)

For farther particulars see Com. Dig. tit. Action on the Case on
Assumpsit, Bac. Ab. ubi supra : and see also 3 Comm. 158 :

and this Dictionary, tit. Agreement, Consideration.

ASSUMPTION. The "day of the death of a saint so called,

Quia ejus annua in ctelum assumitur. Du Cangc.
ASSURANCE of lands, is where lands or tenements are

conveyed by deed : and there is an assurance of ships, goods,
and merchandise, &c. See Insurance*

ASSYSERS (jurors.) Those who in an inquest serve a
man, heir, orjudge, the probation in criminal cases. Scotch Diet.
ASTER, and Homo Aster. A man that is resident. Brit-

ion, 151

.

ASTRARIUS HjERES (from Astre, the hearth of a
chimney*) Is where the ancestor by conveyance hath set his

heir apparent and his family in a house in his life- time.
Co. Lit. 8,

ASTRICTION TO A MILL, is that servitude by which
the grain growing on certain lands (in some cases the grain
brought within them ) must be carried to a certain mill, to be
manufactured into flour or meal, paying a multure or price for

the manufacturing of the grain, higher or lower, according to

the extent of the servitude. See Thirlage.

ASTRUM, A house or place of habitation, also from
astte. Placit. Hilar. 18 Ed, 1.

ASYLUMS for lunatics. By 7 G. 4. c. (U. § 15. in indict-

ments and informations, the property real and personal in
county lunatic asylums may be laid to be in the inhabitants
of the county, ridincr, or division.

ATHANATON, The island of Thanet, in Kent.
ATHE, Adda.~} A privilege of administering an oath,

in some cases of right and property ; from the Sax, ath, ofhe,

juramentum. It is mentioned among the privileges granted
bv king Hen. 2. to the monks of Glastonbury. Cartular*

Abbott Glaston. MS. fol. U, 37.

ATHEISM. The disbelief of a God is ranked by Scotch

writers under the head of Blasphemy, which is a crime punish-
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able with death, according as it extends to any express and

serious denial of the attributes of God (see acts l(i(il. c. 21.

and 1 0"95 . c. 11-); or by an arbitrary punishment, more or less

severe, where the offence consists in uttering oaths and impre-

cations. See Blasphemy*

ATHESIS FLUV. The river Tees.

AT I A, See odio and atia, A writ of enquiry whether a

person he committed to prison on just cause of suspicion.

ATILIA. Utensils or country implements* Blount.

ATRIUM. A court before the house, and sometimes a

church-yard.

To ATTACH, Atiachiare, from the Fi\ attacker.'] To
take or apprehend by commandment of a writ or precept.

Lamb. Eiren, lib. I.e. 16. It differs from arrest, in that he

who arresteth a man earrieth him to a person of lumber

power to be forthwith disposed of ; but he that attacheth

keepeth the party attached, and presents him in court at the

day assigned ; as appears by the words of the writ. Another

difference there is, that arrest is only upon the body of a

man; whereas an attachment is oftentimes upon his goods.

Kitch. 27<). A capias taketh hold of immoveable tilings, as

lands or tenements, and properly belongs to real actions, but

attachment hath place rather in personal actions. Bract.

/«. 4 : Fleta, lib. 5. c. 24.

ATTACHIAMENTA BONORUM. A distress taken

upon goods or chattels, where a man is sued for personal

estate or debt, by the legal attaehiators or bailiffs, as security to

answer an action. See tit. Process. There is likewise aitachia-

menia de spinis ci bosco, a privilege granted to the officers of a

forest, to take to their own use, thorns, brush, and wind-fall

within their precincts. Kennel's Faroeh. Anliq. p. 20Q.

ATTACHMENT, is a process from a court of record,

awarded by the justices at their discretion, on a bare sugges-

tion, or on' their own knowledge ; and is properly grantable in

eases of contempts, against which all courts of record, but

more especially those of Westminster-hall, and above all the

court of B. R., mav proceed in a summary manner. Leach's

Hawk. P. C. 2. c. 22; see 1 Wih. 300.

The most remarkable instances of contempts seem reducible

to the following heads :— 1 . Contempts of the kings writs.

2. Contempts in the face of a court. 3 Contemptuous words

or writings concerning the court. 4. Contempts of the rules

or awards of the court. 5. Abuse of the process of the courts.

6. Forgeries of writs and other deceits tending to impose on

the court. 2 Hawk. P. C. c. 22. § 33.

All courts of record have a kind of discretionary power

over their own officers, and are to see that no abuses be

committed hy them, which may hring disgrace on the courts

themselves ; therefore if a sheriff or other officer shall be guilty

of a corrupt practice in not serving a writ ; as if he refuse to

do it, unless paid an unreasonable gratuity from the plaintiff,

or receive a bribe from the defendant, or give him notice to

remove his person or effects, in order to prevent, the service of

any writ ; the court which awarded it may punish such offences

in 'such a manner as shall seem proper by attachment. Dyer,

218: 2 Hawk. P. O c. 22. § 2,

But if there be no palpable corruption, nor extraordinary

circumstance of wilful negligence or obstinacy, the judgment

whereof is to he left to the discretion of the court, it seems

not usual to proceed in this manner ; but to leave the party to

Ins ordinary remedy against the sheriff, either by action or by

rule to return the writ, or by an alias and pluries, which if

he have no excuse for not executing, an attachment goes of

course. Hob. 62, 264 : Noy, 101 : F. N. B. 38 : Finch, 237 :

5 Mod. 314, 315. And the court will not grant an attaeh-

• ment against the deputy sealer of the writs for a criminal act

in refusing to seal a writ on a legal holiday without an extra

fee. 7 Taunt. 182. But querc whether the officer is entitled

to demand such fee ?

Attachment lies against attornies for injustice, and base

dealing by their clients, in delaying suits, &c. as well as for

contempts to the court. 2 Hawk. c. 22. § 11. If affidavits to

ground an attachment are full as to the charge ;
yet if the

party deny such charge by as plain and positive affidavits, he

shall be discharged ; but if he take a false oath, he may be

indicted of perjury. Mod. Cas. in L. Sf E. 81.

Against sheriffs making false returns of writs, and against

bailiffs for frauds in arrest, and exceeding their power, &a
attachment may be had. For contempts against the king's

writs
;
using them in a vexatious manner ;

altering the teste,

or filling them up after sealed, <Src. attachment lies. And for

contempts of an enormous kind, in not obeying writs, &c,

attachment may issue against peers. 2 Hawk* c. 22. § 33. <$%\

and seel Brod. $ Bing. 24: 4 Moo. 147- For persuading

jurors not to appear on a trial, attachment lies against the

party, for obstructing the proceedings of the court. 1 Lilt.

121* The court of 1?, R. may awTard attachment against any

inferior courts usurping a jurisdiction, or acting contrary to

justice. Salk. 207. Though it is usual first to send out a pro-

hibition.

Attachment lies for proceeding in an inferior court, after

a habeas corpus issued, and a supersedeas to stay proceedings.

21 Car. B. R. And attachment may be granted against jus-

tices of peace, for proceeding on an indictment after a certio-

rari delivered to them to remove the indictment. 1 LilL 121.

But it does not lie against a corporation, the mode of compul-

sion being by sequestration, Corvp.377- Attachment lies against

a lord that refuses to hold his court, after a writ issued to

him for that purpose, so that his tenant cannot have right done

him. Nat. Br. 6. 27 : Tidd, 478. (9th ed.)

An attachment is the proper remedy for disobedience of

the rules of court; as of those made in ejectment, arbitra-

ment, &c. So where a defendant in account, being adjudged

to account before the auditors, refuses to do it, unless they

will allow matter disallowed hy the court before ; or where

one refuses to pay costs taxed by the master, whose taxation

the law looks upon as a taxation by the court, I Mod* 21

:

1 SalL 71.

But an attachment is not granted for disobedience of a rule

of Nisi Prius, unless it be first made a rule of court ; nor for

disobedience of a rule made by a judge at his chamber, unless

it be entered ; nor for disobedience of any rule without per-

sonal service. 1 Salk, 84 : Bac* Ab. Attachment. (A.)

(7th ed.)

Also an attachment is proper for abuses of the process of

the court, as for suing out execution where there is no judg-

ment
;
bringing an appeal for the death of one known to be

alive ; making use of the process of a superior court, to bring

a defendant within the jurisdiction of an inferior court, and

then dropping it
;
using such process in a vexatious, oppres-

sive, or unjust manner, without colour of serving any other

end by it. 2 Hawk. P. C. c. 22. § 33. $c. It seems also that

counsellors are punishable by attachment for foul practices.

2 Hawk. P. C. c. 22. § SO.' Gaolors are thus punishable for

misbehaviour in their offices. Id, ib. Witnesses for non-at-

tendance on a trial. Leach's Hawk. P. C. 2. c. 22. § 33*—Peers are liable to attachment for certain outrageous con-

tempts, as a disobedience to a writ of habeas corpus, and gene-

rally of other writs. Id. ib. But the court of King's Bench
will not grant an attachment against a peer for not paying

money awarded, though tbe defendant consent it shall issue

on condition that it should lie in tbe office for a certain time.

7 Term Rep. 171. Nor against a member of parliament.

7 Tenn Rep. 448 : Tidd, 479- (9th ed.)

Attachments are usually granted on a rule to sho7v cause, un-

less the offence complained of be of a flagrant nature, and

positively sworn to, in wbich last case the party is ordered to

attend; which he must do in person, as must every one against

whom an attachment is granted ; and if he shall appear to be

apparently guilty, the court in discretion, on consideration of

the nature of tbe crime, and other circumstances, will either

commit him immediately, in order to answer interrogatories to
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be exhibited against him concerning the contempt complained

of, or will suffer him to enter into recognizance to answer such

interrogatories ; which if they be not exhibited within four

days, the party may move to have the recognisance discharged ;

otherwise he must answer them, though exhibited after the four

days ; but in all cages, if he fully answer them, he shall be dis-

charged as to the attachment, and the prosecutor shall be left

to proceed ag.n;.-;. him for the perjury, if he thinks lit ; hut if

he deny part of the contempts only, and confess other part, he

shall not be discharged as to those denied, but the truth of them
shall be examined, and such punishment inflicted as from the

whole shall appear reasonable ; and if his answer be evasive as

to any material part, he shall be punished in the same manner
as if he bad confessed it. 2 Hawk. P. G 0* %% § I ! 1 Salt. 84:

(> Mod. 73: 2 Jones, 178. See Inferrogatories ; and see

Tidd's Prac. 481. (9th ed.)

Upon all these examinations the master is to make his report,

and the party is then and not before acquitted or adjudged in

contempt ; Hardw. 23; and in the latter case is either immedi-
ately sentenced or committed to the marshal; unless the court

waive giving judgment (as they do sometimes from motives of

lenity) and order the recognizance to be discharged; 3 Burr.
1256 ; or the attorney- general consent that the party may con-
tinue on the recognizance to appear under a rule of court at

some future time. 2 Burr* 797*
Attachments for non-payment of costs, and for non-perform-

ance of au award, are in the nature of civil executions. 1 Term
Rep* 2()() ; and it seems tlie sheriff' may take hail for the party's

appearance on such attachments, Bac* Ab* Attachment (A.)
vol. 1. 389. (7th ed.)

The court would not giant an attachment against the sealer

of the writs for refusing to seal a writ on St. Luke's day,

which is a holiday appointed by 5, 6 Ed. 6. c. 3. 7 Taunt. 182.

Attachments out of Chancery may be had of course, upon
affidavit made that the defendant was served with a subpoena,

and appeared not, or upon non-performance of any order or

decree; also after the return of this attachment, that the de-

fendant nan est inventus, Sfc* ; then attachment with proclama-
tion issues against him* &e. West* Symb. And for contempts,

when a party appears, lie must upon his oath answer interroga-

tories exhibited against him ; and if he be found guilty, he

shall he fined.

On attachment the party is not obliged to answTer any inter-

rogatories tending to convict him of any other offence ; Stra* 444;
or which may subject him to a penalty, Hardw* 239*

Attachment of privilege is where a man, by virtue of

his privilege, calls another to that court whereto he himself

belongs, and in respect thereof is privileged, there to answer
some action (as an attorney, &c.) ; or it is a power to appre-

hend a man in a place privileged. Book. End: 431. Hut

this proceeding is virtually abolished by the act for uniformity

of process, 2 W. 4. c. 3Q. which establishes only three species

of process ;— 1st, a writ of summons, where no bail is required
;

-

—

2nd, a writ of capias, where bail is required ;

—

3rd, a writ

of detainer against prisoners.

Attachment foreign, is an attachment of the goods of

foreigners, found in some liberty, to satisfy their creditors

within such liberty. Carth. Rep. 66*

Foreign Attachment under the custom of London is thus : if

a plaint be entered in the court of the mayor or the sheriff

against A., and the process be returned nihil, and thereupon

plaintiff suggest that another person within London is indebted

to A., the debtor shall be warned (whence he is called the gar-

nishee), and if he does not deny himself to be indebted to A.

the debt shall be attached in his hands* Com. Dig* tit. Attach-

ment foreign^ cites 22 Ed. 4. 30.

The plaint may be exhibited in the tnayor's or the sheriffs'

court ; but the proceeding in the former is the most advanta-

geous. Id. to.

But a foreign attachment cannot be had when a suit is de-

pending in any of the courts at Westminster. Cro. Eliz,

VOL. I.

And nothing is attachable but for a certain and due debt;
though by the custom of London money may be attached be-
fore due, as a debt ; but not levied before due. Sid. 327

!

1 Nets* Ab. 282, 283.

Foreign attachments in London, upon plaint of debt, are
made after this manner; A* oweth B. 100/., and C. is indebted
to A* 100/. B. enters an action against A. of 2001., and btf virtue

of that action a sergeant attacheth 100/. in the hands of C. as
the money of A. to the use of B*, which is returned upon that

action* The attachment being made and returned by the ser-

geant, the plainthT is immediately to see an attorney before the

next court, or the defendant may then put in bail to the attach-

ment, and nonsuit the plaintiff: four court days must pass

before the plaintiff can cause C. the garnishee* in whose hands
the money was attached* to show cause why B. should not con-

demn the 100/. attached in the hands of C. as the money of A.
}

the defendant in the action (though not in the attachment), to

the use of B. the plaintiff; and the garnishee C. may appear
in court by his attorney, wage his law, and plead that he hath
no money in his hands of the defendant's, or other special

matter ; but the plaintiff' may hinder his waging of law, by
producing two sufficient citizens to swear that the garnishee

had either money or goods, in his hands, of A. at the time of

the attachment, of which affidavit is to be made before the lord

mayor, and being filed, maybe pleaded by way of estoppel:

then the plaintiff must put in bail, that if the defendant come
within a year and a day into court, and he can discharge him-
self of the money condemned in court, and that he owed nothing
to the plaintiff' at the time in the plaint mentioned, the said

money shall be forthcoming, &c. If the garnishee fail to

appear by his attorney, being warned by the officer to come
into court to show cause as aforesaid, he is taken by default for

want of appearing, and judgment given against him for the

goods and money attached in his hands, and he is without re-

medy either at common law or in equity; for if taken in exe-

cution, he must pay the money condemned, though lie hath not
one penny, or go to prison ; but the garnishee appearing to

showT cause why the money or goods attached in his hands
ought not to be condemned to the use of the plaintiff, having
feed an attorney, may plead as aforesaid, that he hath no money
or goods in his hands of the party's against whom the attach-

ment is made ; and it will then be tried by a jury, and judg-
ment awarded, &c; but after trial, bail may be put in, whereby
the attachment shall be dissolved, but the garnishee, &c. and his

security will then be liable to what debt the plaintiff shall make
out to be due, upon the action ; and an attachment is never
thoroughly perfected, till there is a ball, and satisfaction upon
record. Privileg* Lvnd.

But the original defendant must be summoned and have
notice ; otherwise judgment against the garnishee wr

ill be erro-

neous j and the money paid or levied in execution, or it will

not discharge the debt from the garnishee to the defendant

:

(though it was alledged that the custom of the city court is to

give no notice.) 3 Wits. 297: 2 Black Rep* 834: see

1 Lds Raym* 727.
Where a foreign attachment is pleaded to an action, the cus-

tom is to set forth, that he who levied the plaint shall have
execution of the debt owing by himself, and by which he was
attached, if the plaintiff" in the original action shall not dis-

prove it within a year and a day ; now if the plaintiff in the

action below doth not set forth such conditional judgment
given by the court, it is wrong, because lie doth not bring his

case within the custom. Vide 2 Lulw* 985 : 2 Chitt. It 438

:

Tidd's Appendix, c. l6\ § 4. (9th ed.)

In assumpsit, eye. there was evidence given, that the debt

was attached by the custom of London before the action

brought, and that it was condemned there before the plea

pleaded ; and this evidence was given upon the general issue

non assumpsit; and it being insisted for the defendant, that

this should relate so as to defeat the plaintiff's action, it was

adjudged, that where there is an attachment and condemnation

M
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before the action brought, it may be given in evidence upon the

general issue, because there is an alteration of the property ;

but if the attachment be only before the action brought, and

the condemnation afterwards, the attachment may be pleaded

in abatement) and the condemnation may be pleaded in bar,

but shall not be given in evidence on the general issue, because

by the Condemnation the property is altered, but not before*

1 Salk* 280. 291.

Action of debt, §c. the defendant pleaded in bar, that there

was a custom in London to attach the debt before the day of

payment came ; el per curiam such a custom may be good ; but

to have judgment to recover the debt before the day <>i payment
is come, cannot be a good custom, because the debtee himself

could not recover in such case, and therefore he who made the

attachment shall not. This custom was pleaded, that the

debtee in person, or by his attorney, may swear that the debt is

due; but this cannot be good as to the attorney ; it was agreed

that goods might be attached by a foreign attachment, and that

the value thereof ought to be found before judgment ; but that

this plea was ill, because the defendant did not aver it, viz. el

hoc paratus est verificare. W. Jones, 40<>.

A sum of money was to be paid at Michaelmas, and it was
attached before that day; adjudged that a foreign attachment

cannot reach a debt before it is due ; therefore, though the

judgment on the attachment was after Michaelmas, yet the

money being attached before it was due, it is for that reason

void. Gro. Eliz. 184. For farther matter see Com. Dig. tit.

Attachment, Foreign Attachment.

Money due to an executor or administrator, as such, cannot

be attached. It would give a simple contract creditor priority

over judgments, &e. Fisher v. Lane and others, 3 Wits* 297-

Nor trust-money in the hands of the garnishee. SecDoug.380.

Iu an action on the case the plaintiff had judgment against

the defendant, and he owing ()0/. to one G, D., he entered a

plaint against him in London, and attached the 60l. in the

hands of the said defendant, against whom the plaintiff had
recovered as aforesaid; and had execution according to the cus-

tom
;
afterwards the plaintiff brought a set. fa. against the

defendant, to show cause why lie should not have execution

upon the judgment which he had recovered, to which the de-

fendant pleaded the execution upon the attachment ; and upon

demurrer to that plea it was adjudged against the defendant,

because a duty which accrueth by matter of record, cannot be

attached by the custom of London ; for judgments obtained in

the king's courts shall not be defeated or avoided by such par-

ticular customs, they being of so high a nature that they cannot

be reached by attachment. 1 Leon. 2Q.

Debtor and creditor being both citizens of London, the

debtor delivered several goods to the Exeter carrier then in

London, to carry and deliver them at Exeter, and the creditor

attached them in the hands of the carrier for the debt due to

him from his debtor; adjudged, that the action should be dis-

charged, because the carrier is privileged in his person and

goods, and not only in the goods which are his own, but in

Chose of other men, of which he is in possession, for he is an-

swerable for them. 1 Leon. 1 89.

An executor submitted to an award, and the arbitrators

awarded, that the defendant should pay the executor 350/.

This money is not attachable in his hands by any creditor of

[lis testator, though it is assets in his hands when recovered ;

because it was not due to the testator tempore mortis, and the

custom of foreign attachments extends only to such debts.

I Vent. 111.

Money awarded under a rule of court cannot in any case be

attached. 4 Term Rep. 313. n.

Money directed to be paid by A. to B. by the master's alloca-

tur* cannot be attached in A.'s hands by process out of the

sheriffs' court against B. 4 Term Hep. ;>12. The money at-

tached must be due to the defendant in the mayor's court from

a third party, and not from the plaintiff and another jointly.

4 Bam. $ A. 6*46.

I i is not necessary that the debt should arise within the

jurisdiction. 5 Taunt. 232; and see 5 Taunt. 234. for a prece-

dent of the plea : 1 Brad. $ B. 49L
A garnishee against whom a recovery was had in the mayor's

eourt 011 foreign attachment, after a summons to defendant,

and nihil returned, may protect himself by giving such proceed-

ings in evidence upon assumpsit in an action to recover the

same debt brought by the defendant below, without proving the

debt of the plaintiff below, who attached the money in his

hands, although by the course of proceedings in the mayor's

court, bail not having been put in, the plaintiff below was not

obliged to prove the debt to entitle himself to recover against

the garnishee. 3 East, 3f>7-

Attachment of the forest, is one of the three courts

held in Forests. Manwood, 90. 99- The lower court is called

the Attachments ; the middle one, the Swainmote ; the highest,

, the Justice in Eyre's seal. The court of attachment seemeth to

be so called, because the verderers of the forest have therein no

other authority, but to receive the attachments of offenders

against vert and venison, taken by the rest of the officers, and

to enroll them, that they may be presented and punished at the

next justices seat. Manwood , y2. And this attaching is by

three means : 1 , By goods and chattels. 2. By the body,

pledges, and mainprise. 3. By the body only. This court is

to be kept every forty days. See Crompion in his Court of the

Forest, and this Diet. tit. Forest.

ATTAINDER, attincta and aiiinclura.l The stain or cor-

ruption of the blood of a criminal capitally condemned ; the

immediate inseparable consequence by the common law, on the

pronouncing the sentence of death.

He is then called attaint, attinctus, stained or blackened.

He is no longer of any credit or reputation ; he cannot be a

witness in any court ; neither is he capable of performing the

functions of another man ; for by an anticipation of his pu-

nishment, he is already dead in law. 3 hist. 213. This is

after judgment : for there is great difference between a man
convicted and attainted; though they are frequently, through

inaccuracy, confounded together; when judgment is once pro-

nounced, both law and fact conspire to prove him completely

guilty ; and there is not the remotest possibility left of any

thing to be said in his favour. Upon judgment therefore of

death, and not before, the attainder of a criminal commences ;

or upon such circumstances as are equivalent to judgment of

death; adjudgment of outlawry on a capital crime, pronounced
for absconding or fleeing from justice, which tacitly confesses

the guilt. And therefore either upon judgment of outlawry,
or of death, for treason or felony, a man shall be said to be

attainted. 4 Comm. 380, 381.

A man is attainted by appearance, or by process : attainder

on appearance is by confession, or verdict, &c. Confession,
when the prisoner upon his indictment being asked whether
guilty or not guilty, answers guilty, without putting himself
upon his country (and formerly confession was allowed before

the coroner in sanctuary
; whereupon the offender was to ab-

jure the realm, and this was called attainder by abjuration).

Attainder by verdict is when the prisoner at the bar pleaded
not guilty, and is found guilty by the verdict of the jury of life

and ideath. And attainder by process (otherwise termed at-

tainder hy default or outlawry), is when the party fleeth, and
is not to he found until he hath been live times publicly called

or proclaimed in the country, on the last whereof he is outlawed
upon his default. Stauudf.Pl. Co. 44. 122. 182. Also persons

may be attainted by act of parliament.

Acts of attainder of criminals have been passed in several
reigns, on the discovery of plots and rebellions, from the reign
of king Charles II., when an act was made for the attainder
of several persons guilty of the murder of king Charles I., to

this time; among which that for attainting Sir John Fenwick,
for conspiring against King William, is the most remarkable;
it being made to attaint and convict him of high treason on
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the oath of one witness,, just after a law had been enacted,

that no person should be tried or attainted of high treason

where corruption of blood is incurred, but by the oath of two
lawful witnesses, unless the party confess, stand mute, SfC Stat.

7 and 8 W. 3. c. 3. But in the case of Sir John Fenwick,
there was something extraordinary ; for he was indicted of

treason, on the oaths of two witnesses ;
though but one only

was produced against him Oit his trial. It was alleged Sir

John had tampered with, and prevailed on, one of the witnesses

to withdraw.
The consequences of attainder are forfeiture and corruption of

blood ; which latter cannot regularly be taken off' but by act

of parliament. Co. Lit. 391. h.

As to forfeiture of lands, &c. by attainder, see this Diet. tit.

Forfeiture. As to Corruption of Blood, this operates upwards
and downwards, so that an attainted person can neither inherit

lands or other hereditaments from his ancestors, nor retain those

he is already in possession of, nor transmit them by descent to

any heir ; but the same shall escheat to the lord of the fee,

subject to the king's superior right of forfeiture ; and the
person attainted shall also obstruct all descents to his posterity,

wherever they are obliged to derive a title through hi in to a

remoter ancestor. See tit. Tenure, Descent, Forfeiture.

Tins is one of those notions which our laws have adopted
from the feudal constitutions, at the time of the Norman con-

quest, as appears from its being unknown in those tenures
which are indisputably Saxon, or Gavelkind

; wherein, though
by treason, according to the ancient Saxon laws, the land is

forfeited to the king, yet no corruption of blood, no impedi-
ment of descent, ensues; and on judgment of mere felony no
escheat accrues to the lord. And therefore us everv either

oppressive mark of feudal tenures is now happily worn away
in these kingdoms, it is to be hoped that the corruption of
blood, with all its connected consequences, not only of present
escheat, but of future incapacities of inheritance even to the
twentieth generation, may in process of time be abolished by
act of parliament; as it stands upon a very different footing

from the forfeiture of hinds for high treason, affecting the
king's person or government. And indeed the legislature has,

from time to time, appeared very inclinable to give way to so

equitable a provision ; by enacting that, in certain treasons

respecting the papal supremacy, stat. 5 Eliz. c. 1 ; and the

public coin, stats. 5 Eliz. c. it; 18 Eliz. c. 1 ; 8 and 9 W. 3.

e. %6 ; 15 and 16 G. 2. c. 28 ; and in many of the new made
felonies, created since the reign of Henry the Eighth by act

of parliament, corruption of blood shall be saved. But as in

some of the acts for creating felonies (and those not of the

most atrocious kind) this saving was neglected, or forgotten

to be made, it seems to be highly reasonable and expedient

to antiquate the whole of this doctrine by one undistinguishing

law. By the stat. of 7 A. c. 21. (the operation of which was
postponed by stat. ]?G. 2. c. after the death of the sons of

the late Pretender, no attainder for treason was to extend to

the disinheriting any heir, nor the prejudice of any person,

other than the offender himself ; these acts virtually abolished

all corruption of blood for treason, though (unless the legislature

should interpose) they still continue for many sorts of felony,

ft is to be regretted that it should have been deemed necessary

by 59 G. 3. c 93. to repeal these merciful enactments. See
farther tit. Forfeiture, Corruption of Blood.

By 54? G. 3. c. 145. it is enacted that no attainder for felonv,

except in cases of high treason, petty treason, or murder, or of

abetting, procuring, or counselling the same, shall extend to

the disinheriting of any heir, nor to the prejudice of the right or

title of any person or persons, other than the offender during
his natural life only : and every person to whom the right or

interest of any lands or tenements, after the death of such
offender, should have appertained, if no such attainder had been,

may enter into the same.

By attainder all the personal property and rights of action

in respect of property accruing to the party attainted, either

before or after attainder, are vested in the crown, without
office found, and therefore attainder may be well pleaded in bar
to an action, or a bill of exchange indorsed to the plaintiff after

his attainder. 2 B. $ A. 258.

In treason for counterfeiting the coin, although, by the sta-

tutes, corruption of blood is saved, yet the lands of the offender,

are forfeited immediately to the king on attainder, it being a
distinct penalty from corruption of blood : for the corruption

may be saved, and the forfeiture remain, &e. And accordingly

so it is provided by some statutes. I Salk. 85,

By stat. 7 and 8 G. 4. c. 28. § 4. for England, 9 G. 4. &
54. for Ireland, no attainder shall be pleaded in bar of any in-

dictment, unless the attainder be for the same offence as that

charged in the indictment.

Attainders may be reversed or falsified, by a writ of error,

or by plea. If by a writ of error, it must be by the king's

leave, &e. and when by plea, it may be by denying the treason,

pleading a pardon by act of parliament, &c. 3 Inst. 232.

By a king's taking the crown upon him, all attainders of

his person are ipsoj'acto purged, without any reversal. ] Inst.

26 : Finch. L. 82 ; Wood. 17- This was the declaration of

parliament, made in favour of I lenrv the Seventh. See 1 ( 'omm.

248.

The stat. 8 W. 3. c. 5. requires Sir George Barclay, Major-
General Holmes, and other persons, to surrender themselves to

the lord chief justice, or secretaries of state; or to be attainted.

By the 13 W. 3. c. 3. the pretended Prince of Wales is under
attainder of treason, ike* And by 1 G. 1. c. \6. the Duke of
Ormond and others are attainted. And besides these acts of

attainder, bills for inflicting pains and penalties are sometimes
passed; as that against the bishop of Rochester, Stat. 9 G. 1.

c. 17. See tit. Corruption of Blood.

ATTAINT, a/tincta.~] A writ that has to enquire whether
a jury of twelve men gave a false verdict, that so the judg-
ment following thereupon might be reversed. This proceeding
is now repealed by the stat. 6 G. 4. c. 50. § 60. (see tit. Jury

)

which enacts " that it shall not be lawful for the king, or any
one on his behalf, or for any party or parties in any case what-
soever^ to commence or prosecute any writ of attaint against
any jury or jurors for the verdict by them given, or against the
party or parties who shall have judgment upon such verdict:
and that no inquest shall be taken to inquire of the concealment
of other inquest : but that all such attaints and inquests shall
cease, become void, and be utterly abolished, any law, stfitute, or
usage to the contrary, notwithstanding. [Tho old law on this

subject may be found on reference to the former editions of this

Dictionary.] It is provided by § (>1. of the same act that every
person who shall be guilty of the offence of embracery, and
every juror who shall comply or corruptly counsel thereto,
shall and maybe proceeded against by indictment or informa-
tion, and be punished by fine and imprisonment, in like manner
as every such person and juror might have heretofore been.
ATTENDA N T, altendens.^ Signifies one that owes a d u ty

or service to another, or in some sort depends on him. Where
a wife is endowed of lands by a guardian, &c, she shall be at-
tendant on the guardian, and on the heir at his full age.
Terms de Lei/.

ATTERMINING, from the Fr, atierminer•] The grant-
ing a time or term for payment of a debt. Ordinatio de liber-
Ia tibus pert1 n i 1ru dis, an ft. 27 Ed. 1 . A 11d see sta t. U '

est. 2 c. 4

.

ATTILE, Attilhtm, attilamenturn.~] The rigging or furni-
ture of a ship. Fleta, lib. I. c. 25.

ATTORNARE REM. To alturn or turnover money and
goods, viz, to assign or appropriate them to some particular use
and service. Rennet's Paroch. Anftq. p. 283.
ATTORNATO FACIENDO VEL RECIPIENDO. An

old writ to command a shcriif or steward of a county-court or

hundred-court, to receive and admit an attorney, to appear for

the person that owes suit of court. F. N* B. 156. Every person

that owes suit to the county-court, court-baron, Sic. may make
an attorney to do his suit. Stat. 20 H. 3. c. 10.

M 2
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ATTORNEY, attonuitus-2 Is one that is appointed by

another man to do anything in his absence. West. Si/mh. :

Crontpt. JurisdicL 105. An attorney is either public, in the

courts of record* the King's Bench, and Common Pleas, &c,

and made by warrant from his client : or private, upon occa-

sion for any particular business, who is commonly made by

letter of attorney. In ancient times, those of authority in

courts had it in their power whether they would suffer men to

appear or sue by any other but themselves: and the king's

writs were to be obtained for the admission of attornies : but,

since that, attornies have been allowed by several statutes.

Attornies may be made in such pleas whereon appeal lieth

not : in criminal cases there will be no attornies admit tub

See stat, Ghuc. 6 Ed. L &t. L c. 8. An infant ought not to

appear by attorney, but by guardian, for he cannot make an

attorney! but the court may assign him a guardian. 1 Lill. Ah\
13S. Infanta* after they come'to full age, may sue by attor-

ney, though admitted before by guardian, &c. See tit* Infant.

In action against baron and feme, the feme being within age,

she must appear by guardian : but if they bring an action, the

husband shall make attorney for both. 1 Danv. Abr. 602.

Where baron and feme are sued, though the wife cannot make

attorney, the husband may do it for both of them. 2 Sand. 213,

See 3 Taunt. %6l : and tit. Baron and Feme* One non

compos mentis> being within age, is to appear by guardian ; but

after he is of age he must do it by attorney. Co. Lit. 135. An
ideot is not to appear by attorney, but in proper person. A cor-

poration cannot appear otherwise than by attorney, who is made

by deed under the seal of the corporation. Phrvd. 91*

Attornies at law, are such persons as take upon them

the business of other men, by whom they are retained.

Before the statute of Il'es't. 2. c. 10. [13 Ed. I- A. 1). 1^8.0]

all attornies were made by letters patent under the great seal,

commanding the justices to admit the person to be his attorney.

These patents, where they were obtained, seem to have been

enrolled by a proper officer, called the clerk of the warrants
;

and also the courts enrolled those patents on which any pro-

ceedings were. If such letters patent could not be obtained,

the persons were obliged to appear each day in court in their

proper persons. GilL II. C. P. 32, 33.

The said statute of West 2. c. 10. gives to all persons a

liberty of appearing, and appointing an attorney, as if they had

letters patent; and therefore the clerk of the warrants re-

ceived each person's warrant, and upon the warrant it equally

appeared to the court, that lie had appointed such a one his at*

torney to the end of the cause, unless revoked ; so that on each

act there is no occasion of the plaintiff's and defendant's pre-

sence, as was used before that time. This authority continues

till judgment, and for a year and a day, and afterwards to sue

out execution, and for a longer time* if they continue execution ;

but if not, the judgment is supposed to be satisfied ; and to

make it appear otherwise, the plaintiff must again come into

court, which he either does by a scire j'ac or an action of debt

on the judgment. Gilh. IL C. P. 33.

The attornies of B. R. are of record as well as the attornies

of C. B. 1 Roll. 3. And it is now the common course for

the plaintiff and defendant to appear by attorney. F. N, B*

26. D, But where the party stands in contempt, the court will

not admit him by attorney, but oblige him to appear in person.

Ibid. 262. Outlawry is excepted by stat. 4 & 5 W. § M. c. 18.

unless where the court orders special bail. By stat. 13 IV, 3. c. 6.

attornies are to take the oaths to government under penalties

and disability to practise. By stat. 4 H. 4. c. 19- no steward,

bailiff, nor minister of lords of franchises which have return

of writs shall be attorney in any plea within the franchises or

bailiwick whereof he is officer or minister in any lime to come
;

and by stat. 1 H. 5. c. 4. ** no under sheriff, sheriff's clerk, re-

ceiver, nor sheriff's bailiff, shall be attorney in the king *s courts*

during the time he is in office with any such sheriff/*

In Trinity term 31 G. 3. a rule of court was made to pre-

vent the admission of persons under irregular articles of clerk-

ship, &c. chiefly to prevent the clerks of attornies from actingas

principals. See 4 Term Rep. 319.

Parties to fines, as well demandant or plaintiff as tenants or

defendants, that will acknowledge their right of lands unto

others in pleas of warraniia chartce, covenant, fyc. before the

fines pass, shall appear personally, so that their age, idiotcy, or

other default, (if any be) may be discerned; provided that if

any, by age, impotent y, or casualty, is not able to come into

court, one of the justices shall go to the party and receive his

cognizance, and shall take with Turn a knight or man of good

fame. Barons of the exchequer and justices shall not admit

attornies, but in pleas that pass before them, and where they be

assigned. Reserving to the Chancellor his authority in admit-

ting attornies, and to the Chief Justices. Stat. 1~> Ed. t>. slaL I.

In respect of the several courts, there are attornies at large,

and attornies special, belonging to this or that court only. An
attorney may be a solicitor in other courts, by a special retainer

:

one may be attorney on record, and another do the business

;

and there are attornies who manage business out of the courts,

&c. Stat. 4 //. 4. c. 18. was enacted, that the justices should

examine attornies, and remove the unskilful ; and attornies

shall swear to execute their offices truly, &c. ; and by stat. 33

//. (). c. 7. the number of attornies in Norfolk and Suffolk were

limited.

By 3 Jac. 1. c. 7. attornies, &c. shall not be allowed any fees

laid out for counsel, or otherwise, unless they have tickets

thereof signed by them that receive such fees ; and they shall

give in h ue bills to their clients of all the charges of suits,

under their hands, before the clients shall be charged with the

payment thereof. If they delay their client's suit for gain ; or

demand more than their due fees and disbursements, the clients

shall recover costs and treble damages ; and they shall be for

ever after disabled to be attornies. None shall be admitted at-

tornies in courts of record, but such as have been brought up

in the said courts, or are well practised and skilled, and of an

honest disposition ; and no attorney shall suffer any other to

follow a suit in his name, on pain of forfeiting 20/. to be divided

between the king and the party grieved. This statute, as to

fees to counsel, doth not extend to matters transacted in infe-

rior courts, but only to suits in the courts of Westminster Hall.

CartL 147.

By the stat. 12 G. I.e. 2<). (which was revised and made per-

petual by stat. 21 G. 2. c. 3.) if any, who hath been convicted

of forgery, perjury, subornation of perjury, or common barra-

try, shall practise as an attorney or solicitor in any suit or action

in any court in England, the judge, where such action shall he

brought (upon examination of the matter in a summary way

in open court), hath power to transport the offender for seven

years, by such ways, and under such penalties, as felons.

The act 2 G. 2. c. 23. ordains, that all attornies shall be

sworn, admitted, and enrolled, before allowed to sue out writs

in the courts at Westminster; and after the 1st of December,

1730, none shall be permitted to practise but such as have

served a clerkship of five years to an attorney, and they shall

be examined, sworn, and admitted in open court ; and attor-

nies shall not have more than two clerks at one time, &c.

Kvery writ, and copy of any process, served on a defendant,

and also every warrant made out thereon, shall be indorsed with

the name of the attorney by whom sued forth : and no attornies

or solicitors shall commence any action for fees till a month after

the delivery of their bills, subscribed with their hands ; also

the parties chargeable may, in the mean time, get such bills

taxed, and, upon the taxation, the sum remaining due is to be

paid in full of the said bills, or in default the parties shall be

liable to attachment, &c. And the attorney is to pay the costs

of taxation,, if the bill be reduced a sixth part. A penalty of

50i. inflicted, and disability to practise, for acting contrary to

this statute.

By stat, 6 G. 2. c. 27- attornies of the courts of Westminster

may practise in inferior courts.

By 12 G, 2, c. 13. attornies, &c, that act in any county-court,
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without being admitted, according to the statute 2 G. 2. c, 23.

shall forfeit 20/. recoverable in the courts of record ; and no

attorneys who is a prisoner in any prison, shall sue out any

writ, or prosecute suits ; if he doth, the proceedings shall be

void, and such attorney, &c, is to be struck oft" the roll. But

suits commenced before by them may be carried on. A quakcr,

serving a clerkship, and taking his solemn aflirmation instead of

an oatb, shall be admitted an attorneV.

By the stat. 22 G. 2. c. 4b\ persons bound clerks to attornies

or solicitors are to cause affidavits to be made and filed of the

execution of the articles, names and places of abode of attorney

or solicitor, and clerk, and none to be admitted till the affidavits

be produced and read in court ; no attorney having discontinued

business to take any clerk. Clerks are to serve actually during

the whole time, and make affidavits thereof. Persons admitted

sworn clerks in Chancery, or serving a clerkship to such, may
be admitted solicitors. By the stat. 23 G. 2. c. 26. any person

duly admitted a solicitor, may be admitted an attorney, without

any fee for the oath, or any stamp to be impressed on the parch-

ment whereon his admission shall be written, in the same man-
ner as by stat. 2 G. 2. c. 23. § 20. attornies may be admitted so-

licitors.

By stat. 49 G. 3. c. 28. clerks of the king's coroner and attor-

ney in the court of King's Bench, are allowed to be admitted

attornies.

By 9 G. 4. c. 25. any person appointed on behalf of his ma-
jesty, solicitor for the Treasury, Customs, Kxeise, or Stamps,

&c., may practise as such in all courts and places. See 6 Bmg.
40 4<. By 1 IV. 4. c. 70. all attornics admitted and practising

in the courts of Wales and Chester may, on payment of one

shilling, be entered and practise in the courts at Westminster.

By the 1 and 2 G. 4. c. 48. § I. (as amended by the 3 G. 4.

c. persons, who at the time of being articled have taken the

degree of Bachelor of Arts, or Bachelor of Law, at Oxford,

Cambridge, or Dublin, may be admitted as attornies after three

years' service, provided the degree of B. A. have been taken

within six years, and that of B. L. within eight years after ma-
triculation, and provided four years have not elapsed between

the time of taking the degree and the entering into articles
;

and by sect. 2. if any person articled for five years shall bond

K
fide be a pupil to a barrister or special pleader for one year, he

may be admitted an attorney in like manner as now done where

the clerk has served part of his time with the agent of the per-

son to whom he is bound.

By several stamp acts, every admitted attorney, solicitor, no-

tary, proctor, agent, or procurator, shall annually take out a

certificate from the courts in which they practise, on penalty

of 501.

By the last stamp act, 55 G. 3. c. 184. the duty is 12A where

the attorney resides in the limits of the two-penny post, if he has

been admitted three years, and 67. if not admitted so long; if he

reside elsewhere 8/. if admitted three years, and 4/. if not so long.

SeeBac. Ab. Attorney (A.) (7th ed.) : Tidd> 75.(£)thed.)

Stamp duties are imposed by several acts on articles of clerk-

ship to attornies and solicitors. Acts of indemnity are from

time to time passed, allowing farther time for stamping articles,

and taking out certificates.

By 9 G. 4. c. 4<). articles under which any person has been

bound in order to admission in the courts of Wales, and the

counties palatine, may be stamped on the payment of 120/., and

the party having served under them may thereupon be admit-

ted in the courts at Westminster. By 1 Will. 4. c. ?0. § 10.

persons admitted to practise in K.B. andC. P. shall be admitted

to practise in the Exchequer without employing a clerk in court.

Attornies of courts, &c, shall not receive or procure any blank

warrant for arrests from any sheriff, without writ first deli-

vered, on pain of severe punishment, expulsion, &c. And no

attorney shall make out a writ with a clause ac vtiam billw, &e.

where special bail is not required by law. Pasch. 15 Car. 2. See

tit. Appearance. Action upon the case lies for a client against

his attorney, if he appear for him without a warrant ; or if he

plead a plea for him, for which he hath not his warrant. 1 Lilt.

Ab- 140. But if an attorney appear without warrant, and
judgment is had against his client, the judgment shall stand, if

the attorney be responsible : contra, if the attorney be not re-

sponsible. 1 Sa/k. 88.

Action lies against an attorney for suffering judgment against

his client by nit dial, when he had given him a warrant to plead

the general issue : this is understood where it is done by covin.

1 Danv, Ah. 185. If an attorney makes default in a plea of

land, by which the party loses his land, he may have a writ of

deceipt against the attorney, and recover all in damages. Ibid*

An attorney owes to his client secrecy and diligence, as well as

fidelity ; and if he take reward on the other side, or cause an

attorney to appear and confess the action, &c. he may be pu-

nished. Hob. 9*

But action lies not against an attorney retained in a suit,

though he knows the plaintiff hath no cause of action ; he

only acting as a servant in the way of his profession. 4 In.si.

] 17 r 1 Mod. 209. Though where an attorney or solicitor is

found guilty of a gross neglect, the court of Chancery has in

some cases ordered him to pay the costs. 1 P. Wins* 5Q3* lie

who is attorney at one time, is attorney at all times pending

the plea. 1 Danv. 6*09. And the plaintiff or defendant may
not change his attorney, while the suit is depending, without

leave of the court, which would reflect on the credit of attor-

nies ; nor until his fees are paid. Mich. 14 Car. A cause is

to proceed notwithstanding the death of an attorney therein

;

and not to be delayed on that account. For if an attorney

dieth, the plaintiff or defendant maybe required to make a new
attorney. 2 Keb* 275. And an attorney retained in a cause

cannot abandon it on the ground of want of funds without

giving reasonable notice to the client. 2 Barn. <$- Adol. 350.

Attornics are liable to be punished in a summary way, either

by attachment, or having their names struck out of the roll

for ill practice, attended with fraud and corruption, and com-
mitted against the obvious rules of justice and common honesty ;

but the court will not easily be prevailed on to proceed in this

manner, if it appears the matter complained of was rather

owing to neglect or accident than design; or if the party injured

has other reiuedv bv act of parliament, or action at law.

12 Mid. 251, 318. 440. 5H3. 657 : 4 Mod. 867.

By stat. 7, 8 G, 4. c. 29. § 4<) (<) G. 4. c. 55. § 42. for

Ireland), an attorney is liable to transportation for embezzling

money or property entrusted to him. See tit. Embezzlement.

If an attorney, defendant in an action, does not appear in

due time, plaintiff may sign a forejudge?; which enables him
to strike the defendant off the roll, and then he may be sued as

a common person (stat 2 //. 4. c. 8.), and cannot be proceeded

against by bill.—On making satisfaction to the plaint iff \ an at-

torncy, so forejudged, may be restored. See Impei/s Instructor

Clericalis, C. P. 521.

Sometimes attornies are struck off the roll on their own ap-

plication, for the purpose of being called to the bar, Szc. ; and in

this ease, they must be disbarred by their inn, before they are

re-admitted attornies. DougL 144.

An attorney convicted of felony struck off the roll. Co?vp.82<).

Where a special case was stated for the opinion of the court,

setting out a fictitious statement of previous proceedings at

law, the court fined the attorney. 3 Bam. $ C. 597 : 5 Dow.

§ Ru. 389 . So an attorney wT
ill be struck off the roll who is

convicted of any offence unfitting him to be an attorney,

6 East, 143; or who signs a fictitious name to a demurrer;

as the name of a barrister. 4 Dow. § Rij. 738 ; and see Bac
Ab. Attorney (H.) : Tidd* 73, 74. (9th ed'.)

They are also liable to be punished for base and unfair deal-

ings towards their clients, in the way of business, as for pro-

tracting suits by little shifts and devices, and putting the parties

to unnecessary expence, in order to raise their bills ; or demand-

ing fees for business that was never done ; or for refusing to

deliver up their client's writings with which they had been

entrusted in the way of business ; or money which had been
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recovered and received by them to tlicir client's use, and for

other such like gross and palpable abuses. 2 Hawk. P. C. 144 :

8 Mod. 306: 12 Mod. 51 6.

In a criminal case the attorney for the defendant may he his

baiL Doug. 4()7- See tit. Bail.

Pavment to the attorney, is payment to the principal.

Thug. 628 : 1 Black. R. 8.

An action lies against an attorney for neglecting to charge

a person in execution at his client's suit, according to a rule of

court ; although it seems it was rather want of judgment than

negligence, 8 Wits. 325. But the court will not proceed

against him for it in a summary way, 4 Burr. 2060.

In ordinary cases, if an attorney be deficient in skill or care,

by which a loss arises to his client, he is liable to an action on

the case for damages. <> II VAv. 325 : S Mot). 340: 1 Bing.

347: and see Tidd,85. (yth ed.) And in some instances the

court will make him pay costs to his own client for neglect, or

to the opposite party for vexatious and improper conduct.

Tid& 86,

An attorney has a lien on the money recovered by his client,

for his bill of costs ; if the money come to his hands be may
retain to the amount of his bill. He may stop it in transitu if

he can lay hold of it ; if he apply to the court, they will pre-

vent its being paid over until his demand is satisfied- If the

attorney give notice to the defendant not to pay till his bill be

discharged, a payment by the defendant after such notice ^

would be in his own wrong, and like paying a debt which has

been assigned after notice. Doug. 9.38.

An attorney has a lien upon a sum awarded in favour of his

client as well as if recovered by judgment; and if after notice

to defendant, the latter pay it over to his plaintiff, the plaintiff's

attorney may compel a repayment of it to himself; tmd he shall

not be prejudiced by a collusive release from the plaintiff to the

defendant. Onncrod v. Tate, 1 East, 464 ; and see 5 Taunt.

429: 2 Barn. * //. 402: 3 Bing. 132: Tidd, 338. (9th cd.)

An attorney is bound to disclose, when called as a witness,

the contents of a notice which he received to produce a paper

in the hands of his client. 7 E> B. 35J.

The court, under circumstances, will entertain a summary
jurisdiction over an attorney in obliging him to deliver up
deeds, &c. on satisfaction of his lien, though they came into

his hands as steward of a court and receiver of rents, 3 Term
Rep. 275: see 1 Salk. 87 : 1 Lilt* 148: Mod. Cos. Law f
Eq. 306 ; the latter that an attorney cannot detain papers deli*

vered to him on a special trust for money due to him in that

very business.

The court refused to compel an attorney to pay a sum he had
received as attorney, he having, after the receipt, become
bankrupt, and obtained his certificate. S Bam. <Sf C. 220.

The court refused to compel an attorney to deliver up, on

payment of his demand, a deed placed in his hands for the pur-

pose of making an assignment of it, there being no cause in

court, nor any misconduct imputable to him. 8 E. R. 237.

But see Aitkin's case, 4 B. A. 47 : Lnxmore v. Lclhbridge,

5 B. $ A. 898 ; and as to attorney's lien, see Tidd, 337

.

Attornies have the privilege to sue and be sued only in the

courts at Westminster, where they practise : they are not
obliged to put in special bail, when defendants; but when they

are plaintiffs they may insist upon special bail in all bailable

cases. 1 Vent. 299 * Wood's Inst. 450. But an attorney of

one court may, in that court, hold an attorney of another court

to bail. See tit. Privilege. By the 2 W. 4. c. 3Q. the proceed-

ings by hill against attornies, and by attachment of privilege

at suit of them are virtually abolished.

Those who have not been attending their employment in

King's Bench for one year last past, unless hindered by sick-

ness, are not to be allowed their privilege as attornies. 2 Manic

# Set. 606.

The business of an attorney is a profession and not a trade :

and a person who serves under articles of clerkship is not an

apprentice within the meaning of that term. Therefore,

where by custom all persons who had served a seven years
1

ap-

prenticeship in a corporate town were entitled to be admitted

free burgesses, service with an attorney was held not to lie

within the custom. R. v. Doncaster Corp., 7 Barn. Sf C.

630.

In the case of an attorney, who takes securities from his

client, such securities cannot be used as conclusive evidence

of the consideration advanced, as expressed in the securities,

but require extrinsic evidence of the money having been actu-

ally advanced to prove the transaction to have been bona fide.

Lewes v. Morgan in Dom. Proc. April, 181<>, and in the Ex-

chequer, May, 1820. See 5 Price, 518 : 3 Youngc $ I. 394.

[It may be allowed here to quote the Law Magazine, vol. 2.

]). 4(i2/&c, for the abridgment of the Chief Baron Alexander's

judgment on this complicated case.]

ATTORNEY OF THE DUTCHY COURT OF LAN-
CASTER, Attornaius curiae ducaius LancastrimJ] Is the

second officer in that court ; and seems for his skill in law to

be there placed as assessor to the chancellor, and chosen for

some special trust reposed in him, to deal between the king and

his tenants. Cowel.

ATTORNEY GENERAL, is a great officer under the

king, made by letters patent. It is his place to exhibit infor-

mations, and prosecute for the crown, in matters criminal ; and

to file bills in the Exchequer, for anything concerning the king

in inheritance or profits; and others may bring bills against

the king s attorney. His proper place in court, upon any spe-

cial matters of a criminal nature, wherein his attendance is re-

quired, is under the judges, on the left hand of the clerk of the

crown ; but this is only upon solemn and extraordinary occa-

sions ; for usually he does not sit there, but within the bar

in the face of the court.

For the new order of precedency of the Attorney and Soli-

citor General before the king's Serjeants, see 6 Taunt. 424.

The Attorney General is the only legal representative of the

crown in the courts. 4 Burr. 25?0.

By royal mandate, 14 Dec, 54 G. 3. the king's Attorney and

Solicitor General have place and audience before the king's

two ancient Serjeants ; and it may be presumed also before the

king's Advocate General. The Attorney General when he

prosecutes for the crown in his official character, has always a

right to reply. 1 Moo. ey Malk. 439. 440 : 3 Mann. $ Ihj. 304.

ATTORNMENT, Attornavienlum, from the French tourner,

to turn.]— Sir Martin Wright and many other writers have

laid it down as a general ride, that by the old feudal law, the

feudatory could not alien the feud without the consent of the

lord ; nor the lord alien or transfer bis seignory without the

consent of his feudatory. Wright's Tenures, 30, 31. It is

certain that this doctrine formerly prevailed in England; if not

at least to equal extent in other countries.

This necessity of the consent of the tenant to the alienation

of the lord gave rise in our old law to the doctrine of attorn-

ment ; which at common law signified only the consent of the

tenant to the grant of the seignory, whereby he agreed to be*

come tenant of the new lord. But after the statute quia emp-
tores lerrarum (18 Ed. 1 . sf. 1.) was passed, by which sub-

infeudation was prohibited, it became necessary that when the

reversion or remainderman after an estate for years, for life,

or in tail, granted his reversion or remainder, the particular

tenant should attorn to the grantee. The necessity of attorn-

ment was, in some measure, avoided by the statute of uses

(

L27 II 8. c 10.), as by that statute the possession was imme-
diately executed to the use; and by the statute of Wills (34 and
35 H. 8. c, 5), by which the legal estate is immediately vested
in the devisee.

Attornments, however, still continued to be necessary in many
cases ; but both their necessity and efficacy are now almost
to' ally taken away; for by stat. 4 Ann. v. 16. §. {). it is enacted,
that all grants and conveyances of manors, lands, rents, rever-

sions, &c by fine, or otherwise, shall be good without the attorn-

ment of the tenants; but notice must be given of the grant, to
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the tenant, before which lie shall not be prejudiced by payment
of any rent to the grantor* or for breach of the condition for

non-payment. And by stat. 11 G. 2. c. 19- attornments of

lands, &c. made by tenants to strangers claiming title to the

estate of their landlords shall he null and void, and their land-

lord's possession not affected thereby; though this shall not

extend to vacate any attornment made pursuant to a judgment
at law, or with consent of the landlord ; or to a mortgagee on a

forfei ted mortgage *

Till the passing of these statutes, the doctrine of attornment

was one of the most copious and abstruse points of the law.

But these acts having made attornment both unnecessary and

inoperative, the learning upon it may be said to have become

almost entirely useless. See 1 InsL 30Q.

ATTREBATII. People of Berkshire,

AVAGK, or Arisage. A rent or payment by tenants of the

manor of Writtle in Essex, upon St. Leonard's day, 6 No-
vember, for the privilege of pannage in the lord's woods, viz.

for every pig under a year old, a halfpenny ; for every yearly

pig, one penny ; and for every hog above a year old, two-

pence. BLunt.
AVAIL of MARRIAGE. Valor MaritagiL See title

Tenure.
DE AUCA. Owe.
AUCTIONS and AUCTIONEERS. Under various sta-

tutes, every auctioneer must take out an annual licence : paying

certain duties within the bills of mortality and without; and

duties are imposed on goods sold by auction ; which duties are a

charge on the auctioneer, not on the purchaser.

The practice of puffing, as it is called, at auctions, was in

Bexwell v. Christie, Corvp. 395. considered as illegal ; but the

legislature having enacted, that property put up to sale at

auction shall, upon the knocking down the hammer, subject the

auctioneer to the payment of certain duties, unless su ch pro -

pertv can, by_the mode prescribed by the act, be shown tojiav e

Ijc^THjoTigh t in by the owner himself, or by some person by

him authorised , seems indirectly to have given a sanction to

this practice.

An auctioneer is an agent authorised by a buyer to sign a

contract for him. 2 Taunt, 38 : 4 Taunt. 209.

A sale was appointed for two certain days, for the disposal

of furniture, but some not being sold, announcement was made
that the remainder would be sold at a future day. The per-

sons who then attended to buy were directed to retire to an-

other room, where each was to write the sum offered by him on

a piece of paper, and the person writing the largest sum was

to be the purchaser.—Held to be a sale by auction, so as to

subject the party directing that mode of bidding to penalty,

for acting as an auctioneer, and not licensed as such. Attorney

General v. Taylor, 13 Price, 636.

An auctioneer cannot, in conducting a sale, deviate from the

strict terms of the conditions: if he docs he will be personally

responsible for all the consequences, as well in respect of his

liability to actions for duties demandable against him, as of

losing his right to bring actions for remedies to which he might

otherwise resort, and the proper course to be pursued by such

auctioneer where he has been called upon to pay the officer of

the crown the duties on a sale by auction, is to proceed by action,

on the implied assumpsit, against the vendor as his employer,

which he may maintain if he has acted properly in conducting

the sale, leaving the owner his remedy against the bidder, on

the express contract in the conditions. Jones v, Manney, 13

Price, 76: 1 Mc Clet. 25. An auctioneer who is employed to

sell an estate, and who receives a deposit from the purchaser,

is a mere stakeholder, liable to be called upon to pay the money
at any time ; and, therefore, although he place it in the funds,

and makes interest of it, he is not liable to pay such interest to

the vendor when the purchase is completed, though the vendor

(Without the concurrence of the vendee) give him notice to

invest the money in government securities. Harrington v.

Boggart, 1 Bant. $ Add. 877-

AUDIENCE COURT, Curia audientiw Cantuariensi$.~]

A court belonging to ihu archbishop of Canterbury, having the

same authority with the court of arches, though inferior to it

in dignity and antiquity. It was held in the archbishop's

palace ; and in former times the archbishops were wont to try

and determine a great many ecclesiastical causes in their own
palaces ; but before they pronounced their definitive sentence
they committed the matter to be argued by men learned in the

law, whom they named their auditors : and so in time it grew to

one special man, who, at this day, is called causarum negotio-

ruurquc audicnth? Cantuaricnsis auditor iffivialis. And to the

office of auditor was formerly joined the chancery of the arch-

bishop, which meddleth not with any point of contentious

jurisdiction, that is, deciding of causes between party and party,

but only such as are of office, and especially as are volantaria*

jurisdiciiums ; as the granting the custody of spiritualities,

during the vacancy of bishopricks, institutions to benefices,

dispensations, &c. ; but this is now distinguished from the

audience. The auditor of this court anciently, by special com-
mission, was viva r general to the archbishop, in which capacity

he exercised ecclesiastical jurisdiction of every diocese becoming
vacant within the province of Canterbury. 4 Inst 33J.
But now these three great offices of official principal of the

archbishop, dean or judge of the peculiars, and official of the

audience, are, and have been for a long time past, united in

one person, under the general name of Dean of the arches,

Johns. 254.

The archbishop of York hath, in like manner, his court of

audience. Johns. 255. See Arches Court.

AUDITA QUERELA. A writ whereby a defendant,

against whom judgment is recovered, and who is therefore in

danger of execution, or perhaps actually in execution, [[or on a
statute-merchant, statute-staple, or recognizance,] may be
relieved upon good matter of discharge, which has happened
since judgment : as if the plaintiff had given him a general
release ; or if the defendant hath paid the debt to the plaintiff,

without procuring satisfaction to be entered on the record.

In these and the like cases, wherein the defendant hath good
matter to plead, but hath had no opportunity of pleading it

(either at the beginning of the suit or puis darrein continuance,

which must always he before judgment), an audita querelalles,

in the nature of a bill in equity, to be relieved against the
oppression of the plaintiff. It is a writ directed to the court
stating that the complaint of the defendant had been heard,
(audita querela defendentis), and then, setting out the matter
of the complaint, it at length enjoins the court to call the
party before them, and, having heard their allegations and
proofs, to cause justice to be done between them. Finch,
L. 488. F. N. B* 102. It also lies for bail, when judgment
is obtained against them by scire facias, to answer the debt of

their principal, and it happens afterwards, that the original

judgment against their principal is reserved: for here the bail,

after judgment had against them, have no opportunity to plead
this special matter, and therefore they shall have redress by
audita querela ; (1 Roll. Ab. 308.) 2 Mant. 37 ; which is a writ

of a most remedial nature, and seems to have been invented,

lest in any case there should be an oppressive defect of justice,

where a party, who hath a good defence, is too late to make it

in the ordinary forms of law. But the indulgence now
shown by the courts in granting a summary relief upon
motion, in cases of such evident oppression (Lord Raym.
43<J : 1 So Ik. 93-) has almost rendered useless the writ of

audita querela, and driven it quite out of practice. 3 Comm.
406.

The audita querela is of common right. Where it clearly

affords relief to the party, the court of C. R. will relieve him
on motion without putting him to the writ ; 5 Taunt. 558 ;

but not if the relief is questionable. Ibid*

Some part of the old law on this subject is here stated, to

give the student a general idea of this circuitous proceeding.

— If necessary to enter more at large into this learning, let
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him look into Filter's Abridgment mAComyns's Digest : Bac
Ab. vol. h (7th cel.

)

On a statute, the conusor or his heir may bring audita

querela, before execution is sued out; but this may not be

done by a stranger to the statute, or a purchaser of the land.

1 Dam. Ab. (>30: 3 Rep. 13. If a lessee covenants for him

and his assigns to repair, and the lessee assign over, and the

covenant is broken ; if the lessor sues one of them, and recovers

damages, and then sues the other, he may bring audita querela

for his relief. Bro. 74, And where a man hath goods from

me by my delivery, and another takes them from him, so

that he is liable to both our suits ; and one of us sue and re-

cover against him, and then the other sues him, his remedy is

by this writ. Dyer, 232. One binds himself and his heirs in

an obligation, if the obligee recover of the heir, and after sue

the executors for the same cause, &c. they may have the

writ audita querela. Plowd. 439, If two joint and several

obligors are sued jointly, and both taken in execution, the

death or escape of one will not discharge the other, so as to

give him this action ; but if such obligors be prosecuted seve-

rally, and a satisfaction is once had against one of them, or

against the sheriff upon the escape of one, the other may haye

it. Hob. 58 : 5 Rep. 87. Judgment is had against a sheriff

on an escape of a person in execution, and after the first judg-

ment is reversed for error, the sheriff shall have relief by

audita querela. 8 Rep* 142.

If a plaintiff that sues as administrator, and recovers judg-

ment and sues out execution, has his letters of administration

revoked, the defendant must be relieved by audita querela.

Shfle. 417.

'If A., being within age, becomes bail for B., and after two

scire facias and nihil returned, judgment is given against A;s

\t., he may have an audita querela, and avoid the recogni-

zance: and so the judgment thereupon, of consequence, shall

he avoided. Yelv. 155.

But if A., being within age, enters into a bond to B., who

procures C, without any warrant, to appear for A., and con-

fesses a judgment thereupon, yet A. shall not have an audita

querela, but he must take his remedy by action of disced

against the attorney. Cro. Jac. 694.

The writ of audita querela may be had where a recogni-

zance or statute entered into is defective, and not good ; or

being upon an usurious contract, by duress of imprisonment,

or where there is a defeasance upon it, &e. Moor Ca. 1097 :

1 Brorvnl 39 : 2 Bulst. 320. So, upon showing an acquit-

tance of the cognisee, on a suggestion that he had agreed to

deliver up the statute. 1 Roll 309. Where one enters into a

statute, and after sells his lands to divers purchasers ; or judg-

ment is had against a man, who leaves land to several heirs,

&c. and one of the purchasers, or one heir alone, is charged,

he may have this writ against the rest to contribute to him.

3 Rep. 44: 2 Bulst. 15.

Where a statute or recognizance is acknowledged before one

who hath not power to take it, and afterwards the cognisor

makes a feoffment of the land to another, and the cognisee

taketh out execution, in such case the feoffee may have an

audita querela, and avoid the execution. Dj/er, 27. 35.

If A. enters into a statute to B., and pays the money at the

day assigned, upon which the statute is cancelled, and after

Bi forges a new statute in the name of A., in this case A. may
relieve himself by audita querela; for the forged statute having

all the essentials of a true one, the court was obliged to look

on it as such till the contrary appeared ; which the cognisor

could not set forth before execution, having no day to appear

judicially in court, and therefore is put to this writ to avoid

the execution founded on the injustice of the pretended

conusee. F* N. B* 104.

If upon an elegit the shei iff takes an inquisition, and there

are several lands found subject to the extent, and several

values found, and the sheriff returns,, that he has delivered

some of the lands in particular for the moiety, where it ap-

pears, according to the values found, that an equal moiety is

not delivered to the party who recovered, but more than a

moiety : yet this is not void, nor is it a disseisin by the entry

;

but only voidable by audita querela. 1 Roll. Ab. 305.

If two executors sue execution for damages, recovered by

the testator, where one hath released, an audita querela lies

against both. 1 Roll. Ab* 312.

If A., cognisee of a statute, releases to the tenant all right,

interest, and demand, together with all suits and executions,

and afterwards sues execution, the turtenant shall have an

audita querela to set aside this execution. Cro* EUz. 40:

1 And. 133.
.

So in trespass or other action, if it be found for the plaintiff

by nisi prius, and after, before the day in bank, the plaintiff

releases to the defendant, and after judgment is given for the

plaintiff, the defendant shall have an audita querela upon this

matter ; because he could not plead the release at the day in

bank, 1 Roll. Ab. 301.

In an audita querela, the process is a venirefacias, distringas,

alias, pluries; and if non est inventus be returned, or that he

hath not bin it, the plaintiff shall have a capias against the

defendant, F. N. B* 104: Dyer, 297. b.

If an audita querela is founded on a record, or the person

bringing it is in custody, the process upon it is a scire facias ;

but Ff founded on matter of fact, or the party is at large, then

the process is a venire* 1 Salk. 92.

And if there be a default by the defendant upon a scire

feci, or two nihils returned, the plaintiff shall have judgment.

1 Salk. 93. But, where an audita querela is sued quia timet,

and the party is at large, there shall never be a scire facias.

1 Salk 92 : 1 hist. 100. a.

An audita querela shall be granted out of the court, where

the record, upon which it is founded, remains, or it may be

returnable in the same court. F* N* B. 10.5. b. And, there-

fore, if a man recover in B. R. or C. the defendant, having

a release after judgment, and before execution, shall sue the

audita querela out of B. R. or C. B. where the record is,

F. N. B. 105. So, if a recognizance be acknowledged in

C. B., and execution be sued upon it after release, the de*

fendant shall sue the audita querela out of C B. F. N. B. 105.

But an audita querela may be by original ; and, upon a judg-

ment in C. B. it goes out of chancery returnable in C. B.

F. N. B. 105.

The writ of audita querela shall be allowed only in open

court. 1 Bulst 140: 3 Bulst. 97: 2 Shoiv. 240.

Upon audita querela brought, a supersedeas shall go to stay

I

execution ; and the judgment in this action is to be dis-

charged of execution. Hob. 2. If an audita querela be unduly

gotten, upon a fal^e surmise, it may be quashed. 1 Bulst. 1 40.

This writ lies not after judgment upon a matter which the

part// might have pleaded before. Cro. Eliz* 35. A bare sur-

|

mise is not sufficient to avoid a judgment ; but, generally,

some specialty must be shown. Cro. Jac. 5? f). Upon a release

or other deed pleaded, no supersedeas will be granted till the

plaintiff, in the audita querela, hath brought his witnesses into

court to prove the deed ; and if execution be executed be-

fore, bail is to be put in by allowance of the court. 1 LilL

Ab. 151.

Upon a motion for an allowance of an audita querela, it was

heldj that bail must he given in court, and not elsewhere ; unless

in case of necessity, to be allowed by the court, and then it

may be put in before two judges- Palm. 422.

A man nonsuited in an audita querela may have a new
writ. F. N. B. 104. When lands are extended on any sta-

tute, &c. before the time audita querela iieth. 22. 4,6 Ed. 3. A
writ, in the nature of an audita querela, has been made out re-

turnable in B. R. on a special pardon, setting forth the whole
matter. Jenk. Cent. 109.

AUDITOR, Lat.] An officer of the king or other person

or corporation, who examines yearly the accounts of all under-

officers, and makes up a general book, which shows the differ-
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ence between their receipts and charge, and their several

allowances, commonly called allocations : as the auditors of the

Exchequer take the accounts of those receivers who collect the

revenues. 4 Inst* 1061, Receivers-general of fee-farm rctfis,

&c. are also termed auditors, and hold their audits, for adj list-

ing the accounts of the said rents, at certain times and places

appointed. And there are auditors assigned by the court, to

audit and settle accounts in actions of account, and other cases,

who are proper judges of the cause, and pleas are made before

them, &c. 1 Brotvnl. 2 k See tit. Account.

AUDITOR OF THE RECEIPTS. An officer of the

Exchequer, that files the tellers' bills, and having made an

entry of them, gives the lord treasurer, &c. weekly, a certifi-

cate of the money received ; he makes debentures to the tellers

before they pay any money ; and takes their accounts : he also

keeps the black hook of receipts, and the treasurer's key of the

treasury, and seeth every teller's money locked up in the

treasury. 4 Inst. 107-

By stat. 46 G. 3. c. 1. the auditor of the Exchequer is em-
powered to constitute a trustee for the execution of the said

office, whenever such auditor is a lord of the treasury.

AUDITO RES, The same with audienlcs, i. e. the cate-

chumens, or those who are newly instructed in the mysteries

of the Christian religion before they were admitted to bap-

tism ; and auditorium wTas that place in the church where they

stood to hear, and be instructed, now called the nave of the

church : and in the primitive times, the church was so strict in

keeping the people together in that place, that the person who
went from thence in sermon time was excommunicated. Blount.

AUDITORS OF THE IMPREST. Officers in the Ex-
chequer, who formerly had the charge of auditing the great

accounts of the kings customs, naval and military cxpences, &c.

But who are now superseded by the commissioners for auditing

the public accounts. See tit. Accounts Public.

AVALONIA, iE.]—Glastonbury, in Somersetshire.

AVANAGE, from the Lat. avena.~\ A certain quantity of

oats paid by a tenant to his landlord as a rent, or in lieu of

some other duties. Blount.

AVE NOR, avenarius, from the Fr. avoinc, oats,] An of-

ficer belonging to the king's stables that provided oats for his

horses; mentioned stat, 13 Car. 2. cap. 8,

AVENTURE, Adventures, or trials of skill at arms; mili-

tary exercises on horseback.

—

Assisa de armis. Brady's Ap-
pend. Hist. Eng. 250: Addit. Mat. Paris, p. 149*

AVENTURE (properly adventure.) A mischance causing

the death of a man : as where a person is suddenly drowned,

or killed by any accident, without felony. Co. Lit. $91*

AVERA, quasi overa, from the Fr. ouvre and on era tie, vrlut

operagium.j Signifies a day's work of a ploughman, formerly

valued at Sd. It is found in Domesday. 4 Inst. 269*

AVERAGE, averagium.~] Is said to signify service which
the tenant owes to his lord by horse or carriage : but it is

mure commonly used for a contribution that merchants and
others make towards their losses, who have their goods cast

into the sea, for the safeguard of the ship, or of the other

goods and lives of those persons that are in the ship, during

a tempest. It is in this sense called average, because it is

proportioned and allotted after the rate of every man's goods

carried. So if a ship or goods insured for a voyage reach their

destination, but are in some degree injured by any of the acci-

dents insured against, this is an average loss, and the insurer

is bound to compensate the insured in the proportion which
the average loss bears to the whole insurance. See tit. In-

surance. And see Bac* Ah. Merchant, Average, vol, 5.

(7th ed.)

Average is likewise a small duty, paid to masters of ships

when goods are sent in another man's ship, for their care of

the goods, over and above the freight.

Average of Corn Fields. The stubble or remainder of straw

and grass left in corn fields after the harvest is carried away. In

Kent it is caUed the gratlen} and in other parts the roughings, &c.

VOL. I.

Average Prices, are such prices as are computed on ajl the

prices of any article sold within a certain period or district.

See tit. Corn.

AVE It CORN, is a reserved rent in corn, paid by farmers
and tenants to religious houses ; and signifies, by Somner,
corn drawn to the lord's granary, by the working cattle of the

tenant* It is supposed that this custom was owing to the

Saxon curiae scent, a measure of corn brought to the priest

annually on St. Martin's day, as an oblation for the first-fruits

of the earth : under which title the religious had corn-rent

paid yearly ; as appears by an inquisition of the estate of the

abbey of Glastonbuiy, A.I). 1201.

AVER LAND, seems to have been such lands as the

tenants did plough and manure, cum averiis suis, for the proper

use of a monastery, or the lords of the soil. Mon. Angl.

AVER PENNY (or average. penny
, ) Money paid toward s

the king's averages or carriages, or to be freed thereof.

Raslal.

AVER SILVER, A custom or rent formerly so called.

Cornel.

AVER I A, Cattle. Spelman deduces the word from the

Fr. ouvrer, to work, as if ehieilv working cattle: though it

seems to he more probably from avoir, to have or possess ; the

word sometimes including all personal est-.ite, as calalla did all

goods and chattels. This word is used for oxen or horses of

the plough : and in a general sense any cattle, Averia

elongata. See Etongala*
A VERMS CART IS IN WITHERNAM. A writ for the

taking of cattle to his use, who hath cattle unlawfully dis-

trained by another, and driven out of the county where they

were taken, so that they cannot be replevied by the sheriff,

Reg. Orig. 82. See tit. Distress.

AVERMENT, verification from the Fr. aierer, i. e. vcriji-

carc, testarL^ Is an offer of the defendant to make got id or

justify an exception pleaded by him in abatement or bar of the

plaintiff's action ; and it signifies the act, as well as the ofter,

of justifying the exception ; and not only the form, but the

matter thereof. Co* IaL 8&2. Averment is either general or

particular; gen crab which concludes every plea, &e. contain-

ing matter affirmative, and ought to be with these words

—

and
this he is ready to verify, &c. Particular averment is when
the life of the tenant for life, or of tenant in tail, &c. is

averred. Ibid. As to general averments, see tit. Pleading.

With respect to particular averments, the following quotations

may serve as examples.—See farther Fin. Ah. tit. Avennent.

He that claims estate from tenant for life, or in tail, or from
parson of a church, ought to aver his life. Br. Estate, pi 18.

Where one thing is to be done in consideration of another,

on contracts, &c, there must be an averment of performance ;

but where there is promise against promise, there needs no
averment ; for each party hath his action. 1 Lev. 87* The
use of averment being to ascertain what is alleged doubtfully,

deeds may sometimes be made good by averment, where a

person is not certainly named ; but when the deed itself is

void for uncertainty, it cannot be made good by averment.

5 Rep. l$S* Averment cannot be made against a record,

which imports in itself an uncontrollable verity, Co. Lit. 26:
Jen/:. 232.

Where a statute is recited, there one may not aver that there

is no such record : for generally an averment, as this is, doth

not lie against a record ; for a record is a tiling of solemn

and high nature, but an averment is but the allegation of

the party, and not so much credit in law to be given to it.

Lit. P. R. 155.

Averment lies not against the proceedings of a court of re-

cord. 2 Hawk. P. C. c. 1. § 14. Nor shall it be admitted

against a will concerning lands. 5 Rep. 0\S. And an aver-

ment shall not be allowed wliere the intent of the testator

cannot be collected out of the words of the will. 4 Rep. 44.

One may not aver a tiling contrary to the condition of an ob-

ligation, which is supposed to be made upon good deliberation
;

N
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and before witnesses, and therefore not to be contradicted by

a bare averment. 1 Lill. Ah. to6\

An a vermtut of a wicked and unlawful consideration of

giving a bond, may well be pleaded, though it doth not appear

on the face of the deed : and any tiling which shows an obli-

gation to be void may well be averred, although it doth not

appear on the face of the bond. Adjudged on demurrer, utter

two arguments- Collins v. Blanfern, 2 Wilson, 7*7 . and see

Greville v. Atkins, 9 Barn. C. 4?u'2. acc.

If an heir is sued on the bond of his ancestor, it must be

m erred that the heirs of the obligor were expressly bound.

2 Savnd. 136. In declaring you show that the obligor bound
his heirs—Another consideration than that mentioned in a

deed may be averred, where it is not repugnant or contrary to

the deed. Dt/er, 1 4(i. But a consideration may not be averred,

that is against a particular express consideration ; nor may
averment be against a consideration mentioned in the deed, that

there was no consideration given. 1 Rep. 17(i* 8 Rep* 155.

If an estate is made to a woman that hath a husband, by fine

or deed, for her life ; in this case it may be averred to be made
to her for her jointure, although there be another use or con-

sideration expressed. 4 Rep. 4. Averment may be of use upon

any fine or common recovery ;
though not of any other use

than what is expressed in it : it may be received to reconcile a

fine, and the indenture to lead the uses. Di/er, 31 1 : 2 Bulst. 235:

1 A. 312.

If one has two manors known hij the name of W., and levies a

m
fine, or grants an annuity out of his manors of TV. he shall by

averment ascertain which of them it was. Per cur. Mod. 235 :

Cha. Rep. 138.

If a piece of ground was anciently called by one name, and
of late is called by another, and it is granted to me by this new
name, an averment may be taken that it is all one thing, and it

will make it good. Dyer, 37-44. No averment lies against

any returns of writs, that are definitive to the trial of the thing

returned; as the return of a sheriff upon his writs, Sec. Hut it

may be where such are not definitive ; and against certificates

upon commissions out of any court: also against the returns of

bailiffs of franchises, so that the lords be not prejudiced by it.

Dt/er, 348 : 8 Rep. 121 : 2 Cro. 13.

As to averments in actions on the case for words, see tit.

Action, IT. J.

A special averment must he made upon the pleading of

a general pardon, for the party to bring himself within the

pardon, 1 1oh. ()? A person may aver he is not the same
person on appeal of death in favour of life. 1 Nels. Ah. 305.

Where a man is to take a benefit by an act of parliament,

there, in pleading, he must aver, that he is 7iot a person excepted;

but where he claims no benefit by it, but only to keep that

which he had before, in such case it is not necessary to make
such averment. Plow. Com. 87- 488.

Pleas merely in the negative shall not be averred, because

thev cannot be proved: nor shall what is against presumption

of law, or any thing apparent to the court. Co. Lit. 362. $73.

By stat. 4 and 5 A. c. 16. no exception or advantage shall be

taken upon a demurrer, for want of averment of hoc paraius

est, $c., except the same be specially set down for cause of de-

murrer. See tit. Amendment : and sec Bac. Ah. Pleas and
Pleading. (7th ed.)

AVERRARE. To carry goods in a waggon, or upon loaded

horses—a duty required of some customary tenants. Carhilar.
Glaston. MS.f. 4.

AVETTING, (abetting,) signilics helping or assisting.

Scotch Diet.

AUGMENTATION, augmentation The name of a court

erected 27 fL 8. for the determining suits and controversies

relating to monasteries and abbey lands. The intent of this

court was, that the king might be justly dealt with touching

the profits of such religious houses as were given to him by

act of parliament. It took its name from the augmentation of

the revenues of the clown, by the suppression of religions

houses: and the office of augmentation, which hath many
curious records, remains to this day, though the court hath

been long since dissolved. Terms de Ley, 68.

AUGMENTATION of STIPENDS— In order to secure

a proper provision for the reformed clergy of the church of

Scotland, a commission of parliament was appointed by several

acts of the legislature. The powers conferred on this commis-

sion were, by the act 170?, c. <h transferred to the court of

session. Under these powers, the court, as a commission of

parliament, and as a separate court from the court of session,

modify stipends to the clergy out of the teinds of the parish in

the minister officiates. See Teinds.

AUGUSTA. London,
AVISAMENTUM. Advice or counsel. De avisamento

ct consensu conciln nastri concessimus, fyc, was the common

form of our ancient kings' grants.

AULA, i. e. a court- baron , aula ibidem tent
1

die, fyc. Aula

ecclesice is that which is now termed navis ecclesias Eadra.

lib. 6. p. 141.

DE AULA. Hall.

AULNAGE. See Alnage.

AUMONE. Fi\ aumosne, almsf} Tenure in aumone is

where lands are given in alms to some church, or religious house,

upon condition that a service or prayers shall be offered at

certain times for the repose of the donor's soul. Brit. Ju'4.

Vide Franka Imoign .

AUNCEL, or AUNCEL WEIGHT, quasi hand&aleweighl,

or from ansa, the handle of the balance.]] An antient manner

of weighing (mentioned in the old stat. 14 Ed, 3. st. 1. c. 12.)

bv the hanging of scales or hooks at each end of a beam or staff!

whit h, hy Lifting up in the middle with one's linger or hand,

discovered the equality or difference between the ?veight at one

end, and the thing weighed at t lie other. This weighing being

subject to great deceit, was prohibited by several statutes, and

the even balance commanded in its stead. But, notwithstand-

ing, it is still used in some parts of England : and what we
now call the sit{Hards, a sort of hand-weighing among butchers,

being a small beam with a weight at one end (which shows the

pounds by certain notches), seems to be near the same with the

auncel weight—See tit. Weights and Measures.

AVOIDANCE, in the general signification, is when a bene-

fice is void of an incumbent ; in which sense it is opposed to

plenarty. Avoidances are either injact, as by death of the in-

cumbent ; or in law : and may be by cession, deprivation,

resignation, See* See tit. Advmvson.
AVOJ R DUPOIS, or averdupois, Fr. avoir du poids, i. e.

habere pondus, aut Justi esse ponderis^] A weight different

from that of troy weight, winch contains but twelve ounces in

the pound, whereas this hath sixteen ounces : and in this

respect it is probably so called, because it is of greater weight
than the other. It also signifies such merchandises as are

weighed by this weight ; and is mentioned in divers statutes.

S L-e tit. Weigh Is.

A VON A. Bungey, in Suffolk, and Hampton Court.
AVONiE VALLIS. Avondale, or Oundale, in Northamp-

tonshire,

AVOW. See Advow.
AVOWEE, of a church benefice. Britt. c. 20* See Advocate.
AVOWRY, is where a man takes a distress for rent or

other thing, and the party on whom he takes sues for a replevin,

then the taker shall justify his plea for what cause he took it

;

and if in his own right, he must show the same, and avow the

taking j but if he took it in right of another, he must make
cognisance of the taking, as bailiff or servant to the person in

whose right he took the same. Terms de Lei/, 70 : 2 Lill. 454.
The avowry must contain sufficient matter for judgment to

have return : but so much certainty is not required in an
avowry as in a declaration ; and the avowant is not obliged to

allege" seisin within the statute of limitations. Nor shall a

lord be required to avow on any person in certain ; but he must
allege seisin by the hands of some tenant within forty years*
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Stat. 21 //. 8. c, 19 : 1 Inst. 268. In avowry, seisin in law is

sufficient ; so that where a tenant hath done homage or fealty,

it is a good seisin of all other services to make an avowry,

though the lord, &c, had not seisin of them within sixty years.

See stat. 32 H, 8. c. 2 : 4 Rep, <). A man may distrain and avow
for rent due from a copyholder to a lord of a manor ; and also

for heriots, homage, fealty, amercements, &c. 1 Nek* Ab. 315.

If a person makes an avowry for two causes, and can main*
tain his avowry but for one of them, it is a good avowry: and
if an avowry be made for rent, and it appears that part of it is

not due, yet the avowry is good for the rest: supposing suffi-

cient rent due to justify a distress. An avowry may be made
upon two seveial titles of land, though it be but for one rent ;

for one rent may depend upon several titles. 1 IAIL Ab. 157*

Saund. 285. If a man takes a distress for rent, reserved upon
a lease for years, and afterwards accepts a surrender of the

lands, he may nevertheless avow, because he is to have the

rent due, notwithstanding the surrender. 1 Dane. Ahr, 652.

Where tenant in tail aliens in fee, the donor may avow upon
him, the reversion being in the donor, w hereunto the rent is

incident. /hid. (),>(). It" there be tenant for life, remainder in

fee, the tenant for life may compel the lord to avow upon him

:

but where there is tenant in tail, with such remainder, and the

tenant in tail makes a feoffment, the feoffee may not compel

the lord to avo?v upon him. 1 Danv. Ah. 648 ; Co. Lit. 2(>S.

If the tenant enfeoffs another, the lord ought to avow upon
the feoffor for the arrearages before the feoffment, and not

upon the feoffee* 1 Danv. ()50. The lord may avow upon
disseisor. 20 H. 6. And if a man's tenant is disseised, he

may be compelled to avow by such tenant, or his heir. A de-

fendant in replevin may avow or justify ; but if he justifies he

cannot have a return. 3 Lev. 204. The defendant need not

aver his avowry with an hoc parahis est, eye. 15y stat. 21 //. 8.

c. 19. it is enacted, that if in any replegiare for rents, &c. the

avowry, cognisance, or justification be found for the avowant,

or the plaintiff be nonsuit, &c., the defendant shall recover such

damages and costs as the plaintiff should have had if he had
recovered. See But/. N. P. 57- that this statute does not

extend to an avowry for a nomine pcenw or estray. And by stat.

J 7 Car. 2. c. 7- when a plaintiff shall be nonsuit before issue

in any suit of replevin, &e. removed or depending in any of the

courts at Westminster, the defendant making suggestion in the

nature of an avowry for rent, the court, on prayer, shall award
a writ to inquire of the sum in arrear, and the value of the dis-

tress, &c; upon return whereof the defendant shall recover the

arrears, if the distress amounts to that value, or else the value

of the distress with costs ; and where the distress is not found

to the value of the arrears, the party may distrain for the

residue. S?e tit. Distress, Replevin, IV. 2. Rent.

A V ( ) U TK 1 i K li . An adulterer. The crime is also termed
Avowtry. Terms de Ley.
AUHENEY, AURNEY, AURIGNEY. Aldernev.
DE AUREO VADO. Guldeford, or Guilford.

AURUM IlEGIN^E. The queen's gold—This is a royal

revenue belonging to every queen-consort during her marriage,

from every person who hath made a voluntary offering or fine

to the king, of ten marks or upwards, in consideration of any
grants, &c, by the king to him ; and it is due in the proportion

of one-tenth part more, over and above the entire tine to the

king. 1 Comm. 221*

AUSCULTARE. Formerly persons were appointed in mo-
nasteries to hear the monks read, and direct them how, and in

what manner they should do ii with a graceful tone of accent,

to make an impression on their hearers, which was required

before they were admitted to read publicly in the church and
this was called auscultare. .See Lanjrancus in Decret is pro
Ordine Benedict, c. 5.

AUSTUKCUS, and Osturcus. A goshawk; from whence
we usually call a faulconer, who keeps that kind of hawks, an
ostringer. In ancient deeds there has been reserved, as a rent

to the lord, unum austurcum.

A U T >

AUTER DROIT. An expression used where persons sue or

are sued in another s fight ; as executors, administrators, &c.
AUTERFOITS ACQUIT, is a plea by a criminal, that he

was heretofore actpntted of the same treason or felony; for one
shall not be brought into danger of his life for the same offence

more than once. 3 Inst. 2 1 3 : sec 1 /hod. cy Bing. 473:
9 East, 437, There is also a plea of auterfoits convict, and
auterfoits attaint; that he was heretofore convicted, or attainted,

of the same felony. Now a previous conviction can only be

pleaded in bar of an indictment for the same felony, though it

was otherwise formerly. Archbotd, C. L. 85. And so as to the

plea of auterjbits attaint, it is no bar, unless for the same offence

as that charged in the indictment. 7 and 8 G. 4. c. 28. § 4.

And in effect the plea of auterjbits attaint is at an end. Con-
viction of manslaughter, where clergy is admitted thereon,

will bar any subsequent prosecution for the same death.

2 Hawk. P. C. c. 35, 36.

AUTHORITY, is nothing but a power to do something: it

is sometimes given by word, and sometimes by writing: also it

is by writ, warrant, commission, letter of attorney, &c., and
sometimes by taw. The authority that is given must be to do

a thing lawful ; for, if it be for the doing anything against law,

as to beat a man, take away his goods, or disseise him of his

lands, this will not be a good authority to justify him that doth

it. Dyer, 102: Keilw. 83. An authority given to another

person, to do that which a man himself cannot do, is void: and
where an authority is lawful , the party to whom given must do

the act in the name of him who gave the authority, 1 1 Rep,

SJ. Where an authority is given by law, it must be strictly

pursued ; and if a person ac ting under such authority exceeds

it, he is liable to an action for the excess.

An authority in some cases cannot be transferred.—Thus a

person, who has an authority to do any act for another, must
execute it himself, and cannot transfer it to another : for this

being a trust and confidence reposed in the party, cannot be as-

signed to a stranger, whose ability and integrity were not so well
thought of bv him for whom the act was to be done. 9 Co.

ll.bil Roll. Ahr. 330.

Some authorities likewise determine with the life of the person
who gave Ihern.

The authority given by letter of attorney must be executed
during the life of the person that gives it ; because the letter

of attorney is to constitute the attorney my representative for

such a purpose, and therefore can continue in force only during
the life of me that am to be represented. 2 Roll. Ahr. 9 : Co.
Lit. 52. Thus a warrant of attorney is generally counter-
manded by the death of the giver.

r

Fidd, 550. (9th ed.) But
if the warrant is to enter up judgment at suit of two, and
one dies, judgment may be entered up bv the survivor.

2 Maule $ S< 7f>: ] Y. # /. 206.

But if any corporation aggregate, as a mayor and common-
alty, or dean and chapter, make a feoffment and letter of at-

torney to deliver seisin, this authority does not determine by
the death of the mayor or dean, but the attorney may well exe-

cute the power after their death : because the letter of attorney
is an authority from the body aggregate, which subsists after

the death of the mayor or dean, and therefore may be repre-

sented by their attorney ; but if the dean or mayor be
named by their own private name, and die before livery, or be
removed, livery after seems not good. Co. Lit. 52 : 2 Roll. Ah. 12.

It is a rule that every authority shall be eountermanduble,
and determine by the death of him that gives it, &c. But
where an interest is coupled with an authority, there it cannot
be countermanded or determined. And. 1 : Dyer, ] 90 : and see

Vin. Ah.: Bac. Ab. tit. Authority. (7th rd.)

A devise to another, to have ike disposing, selling, and letting

his land ; so a devise to his son, but that his wife shall fake the

profits ; so a devise, that his executor shall have the oversight

and dealing of his lands; so a devise to an infant in tail, but

that O, \). shall have the oversight of his will, and the educa-

tion of his son till of age, and to receive^ set, and let Jor him ;

N 2
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these and such like words give the devisee an authority, but no

interest. Dyer, 26. b. SSI t % Leon. 221 : 3 Leon. 78. 2l6 ;

Moor, 68$, S* P. : Cm FJiz. 674. 678. 734.

The law makes a difference where lands are devised to ex~

ecutors to sell, and where the devise is, that his la /ids shall be

sold by his executors ; for in the first case an interest passes to

the executors, because the lands are expressly devised to them,

but in the other case thev have only an authority to sell.

Golds. 2: Dyer, 219: Moor, (>1 ; Keilw. 107- b: 1 And. 145.

The testator devised, that his executors should receive the

issues and profits of his lands till his son came of age, to pay
his debts and legacies, and to breed up his younger children ; the

testator died, so did the executor, during the minority of the

son, having first made J. S. his executor; adjudged, that this

executor of an executor may dispose of the issues and profits,

for the purposes mentioned in the will, during the infancy of the

son ; because the first executor had not only a bare authority,

but an interest vested in him. Dyer, 210.

Where the testator gives another authority to sell his lands,

he may sell the inheritance, because he gave him the same power
he had himself, and in such case the purchaser shall be in by

the devise. 2 Rep. 53.

An authority may he apportioned or divided, but an interest

is inseparable from the person ; and where an act, which is in

its nature indifferent, will work two ways, the one by an autho-

rity, and the other by an hitcrest, the law will attribute it to

the interest. But where an interest and authority meet, if the

party declare that the thing shall take effect by virtue of his au-

thority, there it shall prevail against the interest 6 Rep. 17-

In many cases authorities jnust be strictly executed according

to the power given.

If a man devise that his executors shall sell his land, this

gives but a naked authority ; and the lands, till the sale is made,

descend to the heir at law ; and in this case all must join in the

sale ; and if one die, it being a bare authority, cannot survive

to the rest. Co. Lit. 1 12. b. 1 13. a. 181. 6.

But if a man by will give land to executors to be sold, and

one of them die, the survivors may sell ; for the trust being

coupled witli an interest, shall survive together with it. Co.

Lit. 113. b. 181. fa Bac. Ah. Legacies and Devises. (F.) (7th ed.)

If a letter of attorney be to make livery upon condition, so

as to make a conditional feoffment, and the attorney delivers

seisin absolutely, the livery is not good ; because the attorney

had no authority to create an absolute fee-simple ; and there-

fore such absolute feoffment shall not bind the feoffor, because

be gave no such authority. 2 Roll. Abr. 9.

If a warrant of attorney lie given to make livery to one, and

the attorney makes livery to two ; or, if the attorney bad au-

thority to make livery of Black-Acre, and he made livery of

Black-Acre and White-Acre, though the attorney has in these

eases done more, yet there is no reason that shall vitiate what

he has done pursuant to his power, since what he did beyond it

is a perfect nullity, and void. Park. sect. 1 B9-

If a letter of attorney be given to two jointly to take livery,

and feoffor makes livery to one in the absence of the other, in

the name of both, this is void ; because they being appointed

faintly to receive livery, are to be considered but as one. Co.

Lit. 49. b : 2 Roll. Abr. 8-

But if a letter of attorney be made to three, conjunclim el

divisim, and two only make livery, this is not good, because not

pursuant to their authority ; for the delegation was to them all

three, or to each of them separately ; yet if the third was pre-

sent at the time of the livery made by two, though he did not

actually join with them in the act of livery, yet the livery is

good ; because, when they all three are upon the land for that

purpose, and two make livery in the presence of the third, there

is his concurrence to the act, though he did not join in it ac-

tually, since he did net dissent to it. Dyer, Cr2 : 1 Roll. Abr.

329: Co. Lit. \%\.b: 1 Roll. Rep. 299: Teh, 26. A power

to fifteen jointly or severally, to execute such policies as they

shall think, may be well executed by four only, 5 Barn.cy A.62&.

If a letter of attorney be given to A. to make livery of lands

already in lease, the attorney may enter upon the lessee in order

to make livery; because, whilst the lessee continues in posses-

sion, the attorney cannot deliver seisin of it; and therefore, to

execute the power given him by the letter of attorney, it is ne-

cessary be should have a power to enter upon the lessee. Co.

Lit. 52 : Poph. 103: Dyer> 131. a. 340. a. Where a power

of sale wTas reserved in a deed to three trustees and their heirs,

and on one dying, the other two executed the power, it was

held not well executed. 1 Barn, A. 6'08 : and see 2 Barn.

8p A. 405 : Sugden on Powersj ItiS.

If a sheriff makes a warrant to four or three, or a capias

jointly or severally to arrest one, two of them may arrest the

party, for the greater expedition of justice. Co. Lit. 181:

Palm. o2 : Roll. Rep, 137.

So if the lord gives licence to a copyholder for life, to lease

the copyhold for five years, if the copyholder iamdiu vixerii, and

lie leases it for five years, generally without limitation, this is

a good execution, and pursuant to the licence ; for the lease is

determinable by his death, by a limitation in law ; and there-

fore as much is implied by law, as if he had made an actual

limitation. 1 Roll. Abr. 330,331 : Cro. Jac. 436. S. C.~See

farther tit. Power, and Fin. Abr. tit. Authority,

AUTRE FOIS ACQUIT. See Auterfous acquit.

AVULSION, Avutsio.~\ Is wThere lands are by an inunda-

tion or current torn off from the property to which they origin-

ally belonged, and gained to the estate of another person ; or

where a river changes its course, and in place of continuing to

run betwixt two properties, cuts off part of one and joins it to

the other property. The property of the part thus separated

continues in the original proprietor, in which respect the terra

avulsio stands in contradistinction to the term alluvio, by which

an addition is insensibly made to a property by the gradual

washing down of a river, and which addition becomes the pro-

perty of the owner 1 f the lands to which the addition is made*

See Alluvion, Occupauctf.

AUXIL1UM AD I ILIUM MlLITEM FACIENDUM
et F ILIAM M ARITA NDAM. A writ formerly directed

to the sheriff of every county where the king or other lord had

any tenants, to levy of them an aid towards the knighting of a

son, and the marrying of a daughter. F. N. B. 82. See tit.

Aid, Tenure.

AUX1LIUM CURIjflJ. A precept or order of court for the

citing or convening of one party, at the suit and request of an-

other, to warrant some thing. Kennel's ParocJu Antiq. 477.

AUXILIUM FACE UK ALICUI IN CURIA KEG IS.

To be another's friend and solicitor in the king's courts j an
office undertaken for and granted by some courtiers to their de-

pendants in the country. Paroch. Antiq. 126-
AUXILIUM REGIS. The k ing's aid, or mon ey levied for

the king's «ae, and the public service ; as where taxes are granted
by parliament. See tit. Aid, Taxes.
AUXILIUM VICECOMITL A customary aid or duty an-

ciently payable to sheriffs out of certain manors, for the better

support of their offices. See Mon. Angt. torn. 2. p. 245. An
exemption from this duty was sometimes granted by the king

:

and the manor of Stretton, in Warwickshire, was freed from it

by charter. 14 H. 3. M. 4.

AW AIT, seems to signify what we now call waylaying, or

lying in wait, to execute some mischief. By stat. 13 R. 2. si. 2.

c. 1. it is ordained that no charter of pardon shall be allowed
before any justice for the death of a man slain by await, or ma-
lice prepensed, &c.
AW ARD, from the Fr. Agard.~] Perhaps, because it is im-

posed on both parties, to be observed by them. Dictum quod
ad custodiendum seu observandum pariibus hnpomtur. Spelm.

That act by which parties may refer any matter in dispute be-

tween them to the private decision of another party, (whether
one person or more,) is called a Submission ; the party to whom
the reference is made, an Arbitrator or Arbitrators : when the

reference is made to more than one, and provision made, that
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in case they shall disagree, another shall decide, that other is

called an Umpire. The judgment given or determination made

by an arbitrator or arbitrators, or umpire, is termed an Award ;

that by an umpire on Umpirage, or less correctly an award.

Excellent as the trial by Jury undoubtedly is, as a mode of

investigating the truth, yet there are some cases to which, for

various reasons, that mode of proceeding is not applicable or

fully satisfactory. Thus, when long and complicated accounts

are to be examined, it can hardly be expected that 12 men
placed at hazard on a jury should be able to determine accu-

rately upon the allowance of particular items, or to strike a

nice balance between the contending demands. It will also

often happen that two parties lay claim to the whole of the same

thing as a matter of mere right, which under proper regula-

tion might very well serve for both, and of which it might be

ruinous to either to be wholly deprived. A particular instance

of this is a stream of water. Yet, in such case the verdict of a

jury could only determine to whom the right belonged; it could

not look to the consequences, nor make a beneficial division of

the use between both. For these and many other reasons it

has been a practice of very early date to refer disputes to arbi-

tration. In this way the parties have the benefit of a more de-

liberate investigation ; if the matter be of a scientific nature,

or removed from the common information of man, they may
select some one or more to decide it, whose habits have made
them conversant with the subject, and investing them with

more or less power, the parties may leave a decision less single and

unbending than that of the law, prospective in its operations,

and limiting in detail the future exercise of their disputed rights.

This submission to arbitration might always take place before

or after the commencement of an action ; but convenient as it

was in many respects, it laboured in early times under severe

disadvantages, which for along time diminished its frequency.

For (not to mention that courts of law had established subtle

and narrow grounds of construction upon awards, and often

set. them aside upon mere technical and frivolous objections)

it is obvious that in whatever way the parties had bound them-

selves to the performance of the award, still the arbitrator was
not the judge of any court ; there was no process to compel

obedience ; and therefore an obstinate person might still oblige

the other party to resort to his action for the original matter in

dispute, or to a like proceeding for the breach of the agreement

to perform the award. In such case not only was all the benefit

of the reference lost, but delay and expence were occasioned by

it ; the party's case was disclosed, and perhaps, by the death

or absence of some necessary witness, a serious ultimate disad-

vantage was sustained. The arbitrator might also in some

cases prove wrongheaded or corrupt, and yet, as the parties had

voluntarily put the dispute on his judgment, the court would

not permit that to be assigned as an excuse for the non-per-

formance of the award, when an action was brought to enforce

it, and the party was compelled to obey, or at a great expence

to seek relief in a court of equity.

Both these inconveniences have been gradually removed,

partly by the enlarged application of legal principles by the

courts of law, and partly by the interference of the legislature

in passing the act fj and 10 fl\ *>. <\ For in the first case,

where the submission had taken place after the commencement
of the action, the parties were obviously before the court, and
within its jurisdiction ; a cause was pending, and neither party

could regularly or safely suspend the proceedings in such cause,

unless by the consent and under a rule of the court. The judges
then made it a part of this rule that the parties should perform

the award when published; and, as disobedience to the rule of

the court is a contempt of the court, and punished summarily as

all other contempts, by attachment of the person ; the court in

this case gained a double power, the one direct, the other inci-

dental, hut almost equally beneficial: on the one hand it could

enforce performance of the award without the party being driven

to a second action ; and, on the other hand, as the exercise

of this power was purely discretionary, the court could abstain

from it whenever the conduct of the arbitrator could be success-

fully impeached. The court, therefore, in order to inform its

discretion, opened its ear to complaints, which the rules of law
prevented it from receiving in the shape of a formal plea to the

action; nor was this negative relief all that was afforded; for

in process of time it came to be held, that as the arbitrator ac-

quired the main sanction of his authority from the rule of the

courts, the same rule gave the court a general superintendance

over the award; and therefore, though the judges wisely ab-

stained from scrutinising too nicely the decision of that autho-

rity to which the parties had voluntarily submitted themselves,

and refused to examine over again the questions upon which the

arbitrator had come to an honest and deliberate opinion ; yet,

where the award upon the face of it appeared to be illegal, or

there was manifest misbehaviour or error in the arbitrator, the

court not only refused to enforce performance by attachment,

but held themselves empowered (if the application was made
within a reasonable time) to set aside the award ; and thus the

proceedings were rendered complete by the judicious inter-

ference of the courts in cases where the pendency of an action

had given them jurisdiction: and, at length, the stat 0 and 10

W, 3- c* ] 5. gave a complete remedy, so that both classes of sub-

mission before or after action now stand on the same footing.

See Coleridge s nole on 3 Comm. 17.

The subject may be conveniently distributed under the fol-

lowing heads

:

I. The Submission.

II. The Parties ihereto,

III, The Snbject of th e Reference,

IV. The Arbitrators and Umpire,
V. The Award or Umpirage*
VI. The Remedy to compel Performance, on a?i Award or

Umpirage properly made,

VII, Of the Means of procuring Reliefagainst it, when im-

properly made. And
VIII. The Effect, in precluding the Parties from suing on

the original cause of Action, or subject of Reference.

1. Of the Submission* The submission may be purely by
the act of the parties themselves ; or it may he by their act,

with the interposition of a court of justice; in cilher case it

may be either verbal or in writing ; the general practice, as
well as the most safe, is to prefer the latter.

When the submission is in writing, it is most commonly by
mutual bonds, given by the parties each to the other, in a cer-

tain sum penal, on condition to be void on performance of the
award; but such bonds may be given to a third person, or even
to the arbitrator himself; Coomb. 100 ; and they may be given
by other persons than the parties themselves, who will incur the
forfeiture if the parties do not perform the award. The sub-
mission may also be by indenture, with mutual covenants to

stand to the award. 2 Mod. 73*

It is usual in articles of co-partnership, to insert a provision,

that all disputes between the partners shall be referred to arbi-

tration. This has so far the effect of a submission, that one of
the parties cannot sue another either at law or in equity, for any
matter within the terms or meaning of the proviso, without hav-
ing hist bad an actual reference, which has proved ineffectual,

or a proposal by the plaintiff to refer, and a refusal by the de-
fendant. See 2 AlL 585 (56*9) : 2 Brownl. c. 336,

All the cases of awards reported in the books for a long
scries of years appear to have been made on submissions, by the

act of the parties only ; but when mercantile transactions and
accounts came to be frequently the subject of discussion in the

courts, it became a practice, in cases of that kind (as well as

others alluded to above), to refer the matters, by consent of par-

ties, under a rule of nisi prius; which was afterwards made a

rule of that court, out of which the record proceeded, and per-

formance of the award was enforced by process of contempt.
This practice does not appear to have begun before the reign

of Charles II., for the reports of that period show, that it was
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not before the latter end of that reign, that the courts granted
their interference without reluctance. Their utility, however,
was at length so well understood, that the legislature resolved

to place arbitrations entered into, where no action was pending,

on the same tooting. Accordingly by stat. J) and 10 IV. 'A. v. IV
it was enacted, '« That ic shall and may be lawful to and for all

traders and merchants, and others, desiring to end by arbitra-

tion, any controversy, suit or quarrel, for which there is no
other remedy, but by personal action, or suit in equity, to agree

that their submission of (heir suit io the award or umpirage of
any person or persons , should he made a rate of any of his Ma-
jesty's courts of record : and to insert such their agreement in

their submission, or the condition of the hand or promise where-

by they ohligo themselves respectively ; which agreement being

so made and inserted, may on producing an affidavit thereof,

made by the witnesses thereunto, or any one of them, in the

court of which the same is agreed to be made a rule, and on
reading and filing the said afhilavit in court, he entered of re-

cord in such court ; and a rule shall thereupon be made by the

said court, that the parties shall submit to, and finally be con-

cluded by the arbitration or umpirage, which shall be made con-

cerning them, by the arbitrators or umpire, pursuant to such

submission; and in case of disobedience to such arbitrator or

umpirage, the party neglecting or refusing shall be subject to

all the penalties of contemning a rule of court/*—On this sta-

tute, and awards made in consequence, see 1 Stra. 1,2: 2 Stra.

1178 : 10 JJW. 332, 3 : Barnes, 55. 8 ; 1 AW*. 72: Cpmgns,
114: 1 Ld. Rat/m, 664 : 3 East, 603.

The above statute is merely declaratory of what the law was
before its passing, where no cause was depending. L2 Burr. 701

.

Under this statute a submission to arbitration may be made
a rule of court in vacation, 5 B. <§• A. £17. The statute does

not extend to criminal matters, as an indictment for an assault.

8 Term R. 520: 2 Daw tip Ry. 265: and see Bac. Ab. Arbitra-

ment (B ) (7th ed.) But see i) East, 4^7 : I Moo. 120.

The extent of the submission may be various, according to the

pleasure of the parties ; it may be of one particular matter only,

or of many, or of every subject of litigation between them.

Jt is proper to fix a time, within which the arbitrators shall

pronounce their award: but where the submission limits no
time for the making of the award, that shall be understood to

be within convenient time ; and if in such a case the party re-

quest the arbitrators to make an award, and they do not, a revo-

cation of the authority afterwards will be no breach of the sub-

mission. 2 Keh 10, 20.

The submission being the voluntary agreement of the par-

tics, the words of it must be so understood as to give a reason-

able construction to their meaning, and to make their intention

prevail : and where there is a repugnancy in the words of the

submission, the latter part shall be rejected, and the former

stand. Poph. 15, 1 6.

It has been said that as all authority is in its nature revo-

cable, even though made irrevocable, therefore a submission to

an award may be revoked by either of the parties; such at least

was the determination under the old law as reported in the year-

books, and ancient reporters; but now it may reasonably be sup-

posed, that the courts would sustain an action on the case, for

countermanding the authority uf the arbitrator. A case is re-

ported in two books, one being evidently nothing more than a

loose note; 1 Sid. 281 ; the other report is at length, and the

manner of the pleadings distinctly given; the breach being as-

signed in a discharge by the defendant of the arbitrators from

making any award ; and the judgment of the court without

much hesitation in favour of the plaintiff. 2 Keh. 10. 20. 21.

If one of the parties revokes the submission or hinders the

arbitrator from proceeding, this is a contempt, and an attach-

ment will issue. Sulk. IS. But tins is only when the sub-

mission has been made a rule of court before the revocation ; if

it has not, there is no contempt; 7 East, 60S: 1 Bing. 88:

I Jac. $ Walk. 511 ; but the party may bring his action. 5 East,

866 : 5 Bam. % A. 507

This applies only, however, to the case of an express revo-

cation ; not to that which must necessarily be implied by con-

struction of law from another act of the party. Thus, if a

woman while sole, submit to arbitration, and marry before the

making of the award, or before the expiration of the time for

making it, the marriage operates as a revocation. JV. Jones,

388: 3 Keh. 9 745. See Charnley v. Winstanley, 5 East,266:

and 5 Barn. 8$ A. 507-

The court have no authority by 9 and 10 W. 3. c. 15. to

make a parol submission to an award a rule of court. Ansel! v.

Evans, 7 T. R. h
The court will not presume that the matters in difference sub-

mitted to arbitration, arose subsequent to the indenture of as-

signment and power of attorney from the principals to the

plaintiff ; but such matter may be pleaded by way of defence

to the action. Ib. 517-

lt is not necessary for the plaintiff, in setting the assign-

ment to him from his principals (by virtue of which he was

authorized to submit their demands to arbitration), to make a

profert of the same in his declaration. 7 T. R. 517.

The court will nol make a submission to an award a rule of

court, where part of the matter agreed to be referred has been

made the subject of an indictment; the stat. 9 and 10 IV. 3.

c. \~>. for regulating "controversies, suits, or quarrels/' by

arbitration, being confined to civil disputes. IVatson v. M'Cul-

lum} ib. 520. Nor will they entertain a motion for setting

aside an award founded upon an indictment at the assises (for

not repairing a road), though the question in dispute be of a

civil nature. 2 Dow. § By. 265*

Where parties, by an indorsement in general terms on the

bonds of submission to arbitration, agree that the time for

making the award shall be enlarged, such agreement virtually

includes all the terms of the original submission to which it

has reference; amongst others, that the submission for such en-

larged time shall be made a rule of court, and consequently the

party is liable to an attachment for non-performance of an award

made within such enlarged time after the stat. 9 & 10 IV. 3, c. 15.

Evans v. Thomson, 5 East, 1 89 ; and see 2 Barn, C. 1 79-

II. The Parties. Every one who is capable of making a

disposition of his property, or a release of his right, may make a

submission to an award ; but no one can who is either under a

natural or civil capacity of contracting. Therefore a married

woman cannot be part// to a submission, whatever may Ijc the

subject of dispute, whether arising before or after her marriage;

but the husband may submit for himself and his wife. Sir. 351.

On the principle that an infant cannot bind himself for any

thing but necessaries, it is clear he cannot be party to a sub-

mission ; whether the matter in dispute be an injury done to

him, or an injury done by him to another; but a guardian

may submit for an infant, and bind himself that he shall per-

form the award. See Comb. 31 8. Roberts v, Newbold, which

established this principle, in contradiction to former determi-

nations.

An executor or administrator may submit a matter in dispute

between another and himself, in right of his testator and in-

testate ; but it is at his own peril ; for if the arbitrator do not

give him the same measure of justice as he would be entitled

to at law, he must account for the deficiency to those inte-

rested in the effects. See Dyer, 21f>.6,217- a: Com. Dig.

Admin. (1. i.) : 3 Leon. 53: and Barry v. Rush, 1 Term Rep.

69) : Sac. Ab. Arbitrament. (C.)

So the assignees of a bankrupt may submit to arbitration any

disputes between their bankrupt and others. See § 88. of the

new bankrupt act, 6" G.A. c. 16'; and see tit. Bankrupt.

Those only who are actually parties to the submission shall

be bound by the award.— For the case of partners, see 2 Mod.

22S.—Of co-parishioners, Mudy v. Osa/n, Lit. SO.

So, in general, a man is bound by an award, to which he

submits for another. Alsop v. Senior, 2 Keb. 70J. 718. And
see Bacon v. Dubany ; the case of an attorney submitting for
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his principal without authority from him. 4 Ld. Raym. 24(5 :

see Kud on Awards, p. 27 : and Cottrctt v. Child, 1 Rep. £&.

104 : 1 Ca. Ch. 86*.

But if a man authorise another on li is behalf to refer a dis-

pute, the award is binding on the principal alone; Dyer, 216".

b. 217 ; unless the agent Binds himself for the performance of

the principal. 1 Wits. 28. 58.

When there are several claimants on one side, and they all

agree to submit to arbitration, and sortie only enter into a bond

to perform the award, the award shall bind the rest. Wood
and id. v. Thomson and aL M« 24 Car. B. R. : Roll. Abr. tic.

Arbitr. F. 11.

Where there are two on one side, though they will not he

bound the one for the other, yet if the award be general, that

they shall do one entire thing, both shall be bound to the per-

formance of the whole. Cro. Car. 434.

If the husband and wife submit to arbitration any thing in

right of the wife, the wife shall, after the death of the husband,

be bound by the award. Lumty v. Htttton, 1 Roll. Rep. 2(>8, <).

An award creates a duty which survives to executors of ad-

ministrators ; they shall therefore, on the one hand, be com-
pelled to the performance if made against their testator or in-

testate ; and on the other may take advantage of it, if made in

his favour. 2 Fen$. 24$ : 1 Ld. Raym. 248.

And it is a general rule, that all those who would be bound by

an award may take advantage of it.

Generally speaking a submission of all matters between the
j

parlies, when there are more persons than one, either on one

or both sides, is the same as a submission of all matters between

the parties, any or either of them ; Cornyns, 328 ; and therefore

on submission by A. and 15. on the one side, and C. and D. on

the other, the award may be of matters between A. and C.
I

alone, or between A. and B, together, with C. alone, or vice

versa
1

; and money may be awarded to be paid accordingly.

This rule, however, may be controlled by the words of the sub-

mission, in which it is in this case more particularly requisite

to he very exact. See Kud on Awards, 121 : SCo. 98. a: Hardr,

59<) : 1 Fern. 259: Coin. 54/: Roll. Ahr. tit. Arbitr, D. 5. 0. S.

Where there were two causes, one between A. and B., and the

other between A. and C, and an order was made in the first of

all matters in difference, and by a subsequent order C. was

made a party to the reference, and all matters in difference

between A., B., and C, were referred to the arbitrator, so as he

make his award of and concerning the premises on, &c.
?
and

the arbitrator made two awards, in one of which he awarded

that A. was indebted to B., without noticing C, and in the
'

other awarded that A. was indebted to C, without noticing

B.; both awards were held bad, as not determining all matters

in difference, according to the condition. Winter v. Munton
and another, 2 Moo. 725: and see 1 Brod. Bing. 350.

III. The Subject of the Reference. Though the courts have
at all times manifested a general disposition to give efficacy to

awards, yet there are some cases in which they have refused '

them their protection, because the subjects on which they were
made were not the proper objects of such reference.

The only motive which can influence a man to refer any
subject of dispute to the decision of an arbitrary judge, is,

to have an amicable and easy settlement of something which
in its nature is uncertain. An award, therefore, is of no avail

when made of debt on a bond for the payment of a sum
certain, whether it be single, or with a condition to be void

on the payment of a less sum ; nor if made of debt for arrears

of rent ascertained by a lease ; nor of covenant to pay a certain

sum of money ; Blahe's case, 6 Co. 43, 44 ; nor of debt on
the arrears of an account, as formerly taken before auditors in

an action of account ; 1 Lev. 292 ; nor of damages recovered

by a judgment: Gouldsh. 91, 92; for in all these cases the

demand is ascertained. But see Lumley v, fluHon, Roll. Abr.

tit Arbitr, B. 8. and Coxal v. Sharp, 1 Keb. 9^7 ; as it seems '

that when joined with other demands of an uncertain nature,

those which are certain may also he submitted; even in the

case of a verdict and judgment.
But in general, where the party complaining could recover

by action only ttneerfain damages, the subject of complaint

may be the object of a reference to arbitration ; as any demand
not ascertained by the agreement or contract of the parties,

though the claimant demands a sum certain : as a claim of 5l.

for different expences in the service of the other party. Sower
v. Bradfield, Cro. KHz. 422, So an action of account may be

submitted for, till the account be taken, the sum remains un-
certain. Roll. Abr. tit, Arbitr. R. 4.

It is said, and it appears justly, that all kinds of personal

wrong, the compensation for which is always uncertain, de-

pending on the verdict of a jury, may be submitted to arbitra-

tion ; where the injury done to the individual is not considered,

by the policy of the state, as merged in the public crime, which

latter can never be the subject of arbitration.

In the case of deeds, when no certain duty accrues by the

deed alone, but the demand arises from a wrong or default

subsequent, together with the deed, as in the case of a bond

to perform covenants, or covenant to repair a house, there the

demand being for damages for a breach may be submitted to

award. Blake's case, 6 Co. 48, 44 : Cro. Jac. 99- However,

in all cases, where the demand arises on a deed, the submission

ought also to be by deed ; because a specialty cannot be

answered but by a specialty. Lumfey v. [Jut ton, before quoted.

See Bac. Ab. Arbitrament. (A,)

Much doubt and uncertainty seems' anciently to have pre-

vailed on a question, " How far a dispute concerning land

could be referred to an arbitrator; and how far, on an actual

reference, the parties were bound by! his award/' But it

appears that the real difficulty was how to enforce an award
made on a reference of a dispute concerning land ; for when-
ever the submission was by bond, it was almost universally

held, that the party who did not perform the award forfeited

the bond. Kelticay, 43, 45.

The present rule of law therefore is that " Where the

parties might by their own act have transferred real property,

or exercised any act of ownership with respect to it, they may
refer any dispute concerning it to the decision of a third person,

win j may order the same acts to be done, which the parties

tl Kinselves might do by their own agreement/' Knight v.

Burton , 6 Mod. 231: Trusloe v. Ascware, Cro. EL %33

:

I)
if.

1 83, in marg.

As real property cannot be transferred by the parties them-
selves without deed, wherever that makes a part of the dispute,

the submission as well as the award Qand whatever act is bv
the award directed to be performed by the parties, as to real

property,] must also be by deed. Though an award cannot
convey lands, yet it will stop one party to the reference from
disputing the title of the other party, in whose favour the
arbitrator has awarded. Doe v. Rosser, 3 Easl^ 15 ; and see

8 East, 3$ : 3 Camp. 444. And the property in a chattel will

not pass by the mere force of an award, without the assent of

the party. 15 East, 100.

IV. The Arbitrators and Umpire. Every one whom the law
supposes free, and capable of judging, whatever may be his

character for integrity or wisdom, may be an arbitrator or um-
pire ; because he is appointed by the choice of the parties them-
selves, and it is their folly if they choose an improper person.

An infant cannot be an arbitrator ; nor a married woman ;

nor a man attainted of treason or felony. But an unmarried
woman may be an arbitratrix. Duchess of Suffolk's case, S E.
4. 1 : Br. 37.

It is a general rule of law, founded on the first principles

of natural justice, that a man cannot take on himself to be

judge in his own cause; but should he he nominated an arbi-

trator, by or with the consent of the opposite party, the objec-

tion is waived ; and the award shall be valid. Mattheir v. Alter-

ion, Comb. 281 ; 4 Mod. 22(> : Hunter v. Benison, Hardr. 43,
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The nomination of the umpire is either made by the parties

themselves, at the time of their submission, or left to the dis-

cretion of the arbitrators. Where two arbitrators (as is most

frequently the ease) have this power, the law provides that the

choice shall he fair and impartial, and that it shall not even be

left to chance, election being an act of the will and understand-

ing, 2 Fern. 485,

On a rule nisi to set aside an award, made by an umpire and

one of two arbitrators, it appeared that the umpire had been

chosen by lot out of four persons, two of whom were nomi-

nated by each of the arbitrators.— Held that the appointment

was bad, and that the appointment of the third person in such

eases must he the act of the will ami judgment of the two;

must he matter of choice, and not of chance, unless the parties

consent to or acquiesce in some other mode. Casselts case, 9

There is no part of the law relative to awards in which so

much uncertainty and confusion appear in the reported cases,

as on this respecting the umpire. The time when the power

of the arbitrators ceases, and that of the umpire begins ; the

time when the umpire may be nominated ; and the effect of

his nomination ; have each in its turn proved questions of

sufficient magnitude to exercise and distract the genius of the

Juwvers. The time limited for the umpire to make his um-
pirage has sometimes been the same with that limited for the

arbitrators to make their award. It is now, however, most

usual, and certainly more correct, to prolong the time beyond

that period.

In this case of a prolongation of time, the authority of the

arbitrators is determined, and that of the umpire immediately

begins, on the expiration of the time specified to be allowed to

the arbitrators,

The point on which, on all the forms of submission, the

greatest difficulty lias been felt, has been to decide whether

any conduct of the arbitrators can authorise the umpire to

make his umpirage before the expiration of the time limned

for making their award.

On this head the following seems to he undeniably the

clearest and most accurate opinion. If the arbitrators do in

fact make an award within the time allowed to them, thai shall

be considered as the real award ; if they make none, then the

umpirage shall take place ; and there is here no confusion as

to the concurrence of authority with respect to the time. The
umpire has no concurrence absolutely, but only conditionally,

if the arbitrators make no award within their time. This

applies equally to the case where the umpire is confined to the

same time with the arbitrators, and to that where a farther

time is given to him. Chase v. Dare, Sir T. Jones. 16"3: see

also Godb. 241 : 1 Lev. 174. 2S5 : 1 Ld. Rai/m. 671: 12 Mod.

512: Lutrv. 541. 4: Cro. Car. 263 : 1 Mod. 274; Sir T.

Raipn. 205: 1 Salk. 7h
It is now finally determined that the arbitrators may nomi-

nate an umpire before they proceed to consider the subject

referred to them ; and that this is so far from putting an end

to their authority, that it is the fairest way of choosing an

umpire. 2 Term Rep* 646. And it is in fact not unusual for

the parties to make it a condition in the submission that the

umpire shall be chosen by the arbitrators, before they do any

other act. They may also, when a farther day is given to the

umpire, and the choice left to them in general terms, choose

him at any time after the expiration of their own time,

provided it be before the time limited for him. 3 Keh. 387 :

Freem. 378: 2 Mod. 169 : 15 E. R. 556: and see 9 Barn.

<$• Ores* 407. And if the arbitrators disagree before the time

of making the award expires, they may appoint an umpire

immediately, and he may make his award before the arbitrators'

time expires. 3 Maute £? S. 55Q. And he need not state that

the arbitrators have disagreed. 5 Maule $ S. 1Q3. But
an award made by arbitrators and an umpire jointly, on a refer-

ence to them severally, is bad. 9 Price, 612.

From the opinio]! that the arbitrators having once elected an

umpire had executed their authority, it has been thought to

follow as a necessary consequence, that if they elected one who

refused to undertake the business, they could not~clect another.

This opinion has been supported by two chief justices, but

over-ruled (surely with propriety) by determinations of the

court. 3 Lev. 263: 2 Vent. 113 : Palm. 289: 2 SauncL

1 Salk 70: I Ld. Raijm. 222 : 12 Mod. 120: 11 East, 367-

When the person to whom the parties have agreed to refer

the matters in dispute between them has consented to under-

take the- office, he ought to appoint a time and place for exa-

mining the matter, and to give notice of such appointment

to the°parties or to their attornies ; if the submission be by

rule of reference at nisi prius, the witnesses should be sworn

at the bar of the court, or afterwards (if neglected) before

a judge.

"The parlies must attend the arbitrators, according Id the ap-

pointment, either in person or by attorney, with their witnesses

and documents. The arbitrators may also, if they think pro-

per, examine the parties themselves, and call for any other

information*

Where a time is limited for making the award, it cannot be

made after that time, unless it be prolonged. When the sub-

mission is by the mere act of the parties, that prolongation

may be made by their mutual consent ; otherwise a rule of

court is necessary for the purpose. See Tidd, 827- (9th ed.)

The law has secured each of the parties against the volun-

tary procrastination of the other, by permitting the arbitrator

on due notice given to proceed, without his attendance, WaU
ler v. King, u Mod. : 2 Eq. Ah. 92. c. 3. Or the willing

party may press his opponent by rule of the court to attend

the arbitrator, who on failure may make this award without

such attendance. Hetley v. Hctteij, in Scac. Mick. 1789*

It bus been formerly held that an umpire cannot proceed on

the report of the arbitrators, but must hear the whole matter

anew ; but there seems to be no good reason why the umpire,

if he think proper, may not take those points on which the arbi-

trators agree to be as they report them. The nature of his

duty is only to make a final determination on the whole subject

of dispute, where the arbitrators cannot do it ; and by adopting

their opinion as far as they agree, and incorporating it with his

own on the other points, he etfectually makes that final deter-

mination. And in this manner umpires do usually act: and

they are justified in so doing unless requested to re-examine

the witnesses. 4 Term Rep. 589- See tiild, S27. (yth ed.)

The arbitrator is in general bound to proceed according to

the order of evidence which governs the courts oflaw. 1 Mc. CM.

if F. 1 60. Where he is empowered to examine the parties

to the suit on oath, he may in his discretion examine a party

in support of his own case, or may waive the objection to a

witness that he is intended and ought to have been made a

party. 3 Barn, $ C. 590: 5 Dow. % Rij. 301 ; 2 TaitnL

32 h: S. C. 8 Taunt. tif)4.

Though the words in the submission which regulate the ap-

pointment of an umpire be not perfectly correct ; but might

from the grammatical order seem to imply that the arbitrators

and the umpire should all join together to make an award, yet

an award made by the arbitrators without the participation of

the umpire, will be considered as satisfying the terms of sub-

mission. Roll. Ab. tit. Arbitr. p. 6.—And on the other hand,

an umpirage made by the umpire jointly with the arbitrators,

is good ; their approbation, shown by joining with him, being

mere surplusage, does not render the instrument purporting to

to be his umpirage in any degree less the act of his judgment.
Soufsbif v. Hodson, 2 Biacksl 4(i3 : 4 Taunt. 232.

Unless it be expressly provided in the submission, that a

less number than all the arbitrators named may make the

award, the concurrence of all is necessary ; and where such

a proviso is made all must be present, unless those who do

not attend had proper and sufficient notice, and are wilfully

absent. Barnes, 57*

As to the necessity imposed on the arbitrators or umpire



AWARD, •IV, V. i.

of giving notice of their award, the following are -the clearest

determinations- If the award be made before the day limited

in the submission, £he parties shall not be bound by any tiling

awarded to fte done Ik i ore that day, unless they have notice

;

but they nn.-: ^ii inuUeo at their peril of any thing ordered

at the day. S Ed* 4. J Br. 37: Keihvay, 175 ; seeCVo. EL
97 : Cro* Car. ISd, 3.

It has long been the practice to guard against the conse-

quences of the want of notice, by inserting a proviso in the

condition of the arbitration-bond, not only that the award shall

be made, but that it shall be delivered to the parties by a cer-

tain day: and then the bond will not be forfeited by non- per-

formance, unless the party not performing had notice ; and
the award ought to be delivered to all the persons who are

parties on either side. Hungate's case, 5 Co. 1 03 : Cro. EL
885 : Mo. 6*4-2.

The object of every reference is a final and certain deter-

mination of the controversies referred, A reservation of any
point for the future decision of the arbitrator, or of a power to

alter the award, is inconsistent with that object; and therefore

it is established as a general rule that such a reservation is void;

3 B.cy AdoL2{)5; but the reservation of a mere ministerial act, as

the measuring of land, the calculation of interest at a rate settled,

&c. does not Vitiate the award. 12 Mud. 13<): 2 Ro. Hep. KS<).

214,215: Palm. 110. 146: Cro. Jac. 315: Hob* 218: Lutw.
550 : JIarrfr. 43. So also where the question was as to the

construction of an act of parliament, and the arbitrator made
his award, but recommended that the parliament roll should he

examined as to the wording of the act, the award was held

final l Maule cf S. 105.

The submission to the decision of an individual arises from
the confidence which the parties repose in his integrity and
skill ; and is merely personal to him ; it is therefore incon-

sistent that the arbitrators or umpire should delegate any part

of their authority to another ; and such delegation is absolutely

void. Hut it was settled in the case of Lingaud v. Eade,

2 Atk* 501* (515.) that arbitrators, where they award the sub-

stance of things to be done, may refer it to another to settle the

manner in which it shall be put in execution.

Since the introduction of references at nisi prius, there can

be no question, but the arbitrator has a jurisdiction over the

costs of the action, as well as over the subject of the action it-

self ; unless some particular provision is made to the contrary

by the form of the submission. Instead of ascertaining the

costs, the arbitrator may refer them to he taxed by the proper

officer of the court, but to no one else. 2 Atk. 504. (519):
1 SalJc.75: 6 Mud* VJ5: Hardw. 181 : Barnes, 56. 8 : 1 Sid*

358 : Sir. 737- 1035 : Com. 330. When it is agreed that costs

shall abide the event, it means the legal event. See 3 Term
Rep* 1 39. And also as to awarding the costs of the arbitration,

2 Term Rep. f>45. And the arbitrators may award damages
to either party , though in point of law there was no cause of

action. 2 Vent. 243. If the arbitrator takes no notice of the

costs, but awards mutual releases, it shall be presumed to be

meant that each party shall pay his own costs. See Ki/d. 143,

V. Award* or Umpirage*—Every award should be

consistent with the terms of the submission; the whole au-

thority of the arbitrators being derived from thence. See
Bac. Ab* Arbitrament. (E.) Therefore,

1- The award must not extend to any matter not compre-

hended in the submission ; thus, if the submission be confined

to a particular subject of dispute, w'hile there are other things

in controversy between the parties, an award which extends to

anv of these things is void as far as it respects them. 2 Mod.
SO]): see IB Price, 533 : 3 Taunt, 42 6: 1 Brod. cy B* 80.

If two submit to the award of a third person all demands
between them ; without more ; the word demands implies

all matters between them concerning the lands of both par-

ties which are the subjects of variance. 1 Ld. Raym. 115:
Keihv. 99*

VOL. I.

If the submission be, " of all causes of action, suits, debts,
reckonings, accounts, sums of money, claims and demands/ 1

an
award, " to release all bonds, specialties, judgments, execu-
tions, and extents," is within the submission ; for as all debts
are submitted, of course a release may be awarded of the secu-
rities for them. 2 Saund* 190.

Where the submission is,
* f of all debts, trespasses, and inju-

ries/' an award " to release all actions, debts, duties, and de-
mands/' does not exceed the submission ; the word injuries
comprehending demands. 3 Bulst. 312.

The rule, however, is not so strictly interpreted as to extend
to every thing literally beyond the submission ; if the award
be of any thing depending on the principal, it is good. Roll*

Arb. B. % C. 4, 5, (>.

Thus if the submission be of all trespasses, and the award
be, " that one shall pay to the other 10/., and that he shall

enter into a bund for the sum/' this is good, because it only

renders the award more effectual. Et/d, yfi.

In like manner if it can reasonably be presumed that nothing

is in reality awarded beyond the submission, it has, in general,

been supported. 10 Co, 131: 2 Jcnk. 26*4-: Roll. Arb. 21;
see 6 Mod. 232.

On the submission of a particular difference when there are

other matters in controversy, though an award of' a general

release is void \ yet the proof of such other disputes existing is

thrown on the party objecting. 2 Mod. £

M)<): J Sid* 154:
vide Hub. lf,

l0. (See post, Div. 3. of this head.)

If in a similar case the arbitrators award <f that all suits

shall cease," this shall be confined to suits relating to the

subject of the submission, and void only for the residue.

1 Roll* Rep. 30*2 : 2 Roll. Rep* 122 : Cro. Jac. 663.

If the arbitrator go beyond the submission to direct the mode
in which any of the matters ordered by the award is to be done,

this may be rejected as a nullity, as forming no part of the
award. 1 3 Price* 639 ' % Barn. % C. 170 : 3 Bam. | AdoL 2$5.
But where an arbitrator, to whom a cause was referred before

issue, awarded a verdict and damages, it was held that award-
ing a verdict was an excess of authority, and as the award
was only in one sentence, the direction could not be rejected.

1 Mc Clel. Sp Younge, 200*

On a dispute between a parson and one of his parishioners,

whether the tithes should be paid in kind or not; the arbitra-

tor awarded that the parson should have 7/- for the tithes due
In-fore the submission, and that the parishioner should pay 4/.

annually for the future tithes. This was held to be a good
award, because the submission comprehended a question con-
cerning the future rights. Roll. Arb. D. 8. But an award
made on the 23d of June, ordering so much rent to be paid,
by which award itself appeared not to be due till the 2 4th,
was held bad. 10 Mod. 204.

If partners refer all matters in difference between them, the
arbitrators may dissolve the partnership. 1 Black. Rep. 475.
But they cannot award that a part of the sum paid as a consi-
deration for the partnership shall be refunded. 2 Bos. PulL
131 ; and see Dow. Sf Ry. 3 1 7. Where an arbitrator, to whom
a cause was referred at nisi prius, found that the plaintiff was
entitled to a way for carriages, which he at first claimed by his

declaration, but afterwards abandoned, this was held an excess
of his jurisdiction, and the award was set aside pro tanio.

Mc Clel. § Younge* 509-
If the reference be iC of all matters in dispute in the cause be-

tween the parties/' the power of the arbitrator is confined solely

to the matters in dispute in that suit* If it be " of all matters
in difference between the parties in the suit," his power is not
confined to the subject of that particular cause, but extends to

every matter in dispute between them. 2 Black* 1118:
2 term Rep. o'44, 5 : 3 Term Rep* 626.
As an award of a thing out of the submission cannot be

enforced by an action at law, so neither shall a man by such

an award be precluded from claiming his right in equity.

Finch. Rep. 141.

o
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2. The award should not extend to any one who is a stranger

(that is, not a party) to the submission* Thus, if two submit

to arbitration concerning the title to certain lands, and the

arbitrators award that all controversies touching the lands shall

cease ; and that one of the parties, his wife and son, his heir ap-

parent, by his procurement, shall make to the other such assur-

ance of the land as the other shall require, this is void ; because

the wife and son are strangers to the submission. llolL ArL
N. (): and see Samon's case, 5 Rep, 77- b*

Lard Coke (10 Rep. 131. b.) says, that an award is void,

which directs money to be paid by one of the parties to a third

person not included in the submission ; but this must be un-

derstood to hold good only when such payment can be of ?w

benefit to the other party ; for an award that one of the parties

shall pay so much to the creditor of the other in discharge of a

debt is unquestionably gout 1. 1 Ld. Raym. 123: Roll. Arb.

h . & F. 8. See Bac. Ab. Arbitrament. (E.)

And in general a distinction is taken between the case of an

act awarded to be done by a stranger, and that of an act awarded

to he done to him, by a party to the submission : in the latter

ease the award is said to be good ; and if the stranger will not

accept the money awarded to be paid to him the party's obliga-

tion is saved. 3 Leon. 62.

So where a stranger is only an instrument to the perform-

ance of the award, no objection shall be allowed on that ac-

count : as if it be, that one of the parties shall surrender his

copyhold into the hands of two tenants of the mansion who
shall present the surrender ; this award is good. Roll, Arbitr*

E. 7, 8 ; 1 Keb. 56f) : and see Division 4 of this head.

If the persons comprehended in the award were in contem-

plation of the submission, though they were not directly parties

to it, yet the award is good. Luiw. 530. 571 : 1 Man 78 '

Qomyns, 183: Roll. Arb.^B. IS.

An award shall not affect the rights of persons not parties

to the submission. Fine* 180. 4: and see Id. 14 K
3. The award ought not to be of part only of the things

submitted. This, however, must be understood with a consider-

able degree of limitation ; for though the words of the sub-

mission be more comprehensive than those of the award, yet

if it do not appear that any thing else was in dispute between

the parties, beside what is comprehended in the award, it will

be good. 8 Co. 9S : RolL Arb. L. 5.

If a submission be " of all the premises or of any part of

than" in this case the arbitrator may undoubtedly make an

award of part only. Roll. Arb. L. 6,

Upon a reference of all actions, controversies, Sec. and also of

two distinct matters in difference, if the arbitrator omit to de-

cide one of such distinct matters, that vitiates the whole award.

7 E. R. 81 : and see 8 East, 13: 2 Mod. 72 -

If an award be made of all matters except a bond, and of this

it be awarded that it shall stand, the award is good ; for it

shall be presumed there was no cause to discharge the bond.

( >'.>. Jac. '217, 400: Bridg. 91-

If arbitrators award for one thing, and say that they will not

meddle with the rest, all is void ; because they have not pursued

their authority. Cro. EL 858 : see By. 21 6. 217-

Where a submission is of certain matters specifically named,

with a provisional clause <f so that the award be made of

and upon the premises" the arbitrator ought to make his

award of all, otherwise it will be void. 8 Co. QS : RolL

Arb. L.(J.

But where the submission is general of all matters in dif-

ference between the parties; though there should happen to

be many subjects of controversy between them, if only one be

fUgnifit'tl to the arbitrator, lie may make his award of that : he

is^ in the language of Lord Coke, in the place of a judge, and

his office is to determine according to what is alleged and

proved. It is the business of the parties grieved, who knew
their own particular grievances, to signify their causes of con-

troversy to the arbitrator ; for he is a stranger, and cannot

know any thing of their dispute but what is laid before him.

8 Co. 98. b : 1 BrownL 63 : 2 BrotvnL 309; see 1 Barn. $
Adol.72±-

In the case of such a general submission, if an award con-

cerning one thing only be made, it shall be presumed (till the

contrary be shown by the party objecting) that nothing else

was referred. Cro. Jac. 200.355: 1 Burr. 2?4. el scq.:

8 E. R. 445: 1 Barn. $ A. lOti. But the arbitrators ought to

decide on all matters laid before them, or they cannot do com-

plete justice. And it is said that on a ref erence by rule of a

court of equity, the award ought to comprehend all the matters

referred. 1 C. C. 87. 186. See Bac. Ah. Arbitrament (E.)

(7th ed.)

It is, however, no valid objection to an award, that the arbi-

trator had notice of a certain demand, and that he made no

award of that, if in other respects the award be good ; as

though the sura in question may not be mentioned in the

award, the arbitrator may have shown his opinion that tl»e

demand was unfounded; as by ordering general releases, &c.

See 1 Saund. 32.

An award of one particular thing for the ending of an

hundred matters in difference is sufficient, provided it concludes

to thern all. J Keb. 73% ! 1 Lev. 132, 3.

4. If an award be to do any thing which is against lam,

it is void, and the parties are not bound to perform it. EM
Arb. G. : 1 Sitf. 12:2 Vent. 243. So also is an award of a

thing Which is not physically or morally possible, or in the

power of the party to perform; as that he shall deliver up a

deed which is in the custody or power of a person, over whom

he has no control. 12 Mod. 585: and see RolL tit. Arbitr.

And an award that the defendant shall be bound with sureties

such as the plaintiff shall approve is void, for it may be impos-

sible to force the approbation of the plaintiff. 3 Mod. 72. 23.

But in this case the party should enter into a bond himself,

and tender it to the plaintiff.

An award between a lessee and a neighbour, awarding an

act to be done for the beneht of the latter, by the lessee, which

would be waste on the estate of the lessor, is bad. 5 Taunt.

454 ; and see 1 S?vani. R. 55.

Where an award is that one of the parties shall procure a

stranger to do a thing, there is a distinction taken between

the case where he has no power over the stranger to compel

him, and where he has power, either by the common law or by

bill in equity. In the former case the award is void, for so

much as concerns the stranger. In the latter it is good, Roll.

Arb.F. I. 248. n. 11 : March 18: 1 Mod. 9*— (See ante,

Division 2,)

Neither must an award be to do a thing unreasonable ; nor

by the performance of which the party awarded to do the act

mav subject himself to an action from another. RolL Arb.

, E. 2. 3. F. 10 : Bttls t. 39: 1 Keb. 92: 1 Ro. Rep. 6: Cro.

Car. 226 : 3 Lev. 153.

What shall or shall not be unreasonable, is, however, matter

of construction in which the cases differ considerably. See

RolL Arb. B. 12 ; J. 4, 5 : 2 Mod. 304.

An award must not be of a thing which is merely ni<galory y

without any advantage to the parties. Roll. Arb. J. 10— 15.

And if a man and a woman submit to arbitration, and it be

awarded that they shall intermarry, this is said not to be

binding {Id. ib.), lor one reason among others, that it cannot

be presumed to be advantageous to them. Mutual releases

are advantageous, and therefore an award of them is good*

Freem. 51*

5. The award must be certain and
^
final. As the intention

of the parties in submitting their disputes to arbitration is to

have something ascertained w hich was uncertain before, it is a

positive rule that the award ought to be so plainly expressed,

j

that the parties may certainly know what it is they are ordered

to do. 5 Co. 77* b. 7 s . «
On the construction of certainty and uncertainty the cases

are multifarious ; and it may be observed, that they principally

depend on such circumstances as are peculiar to each case, and
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Very seldom form any general precedent. The rule, therefore,

serves better to regulate the com! not of arbitrators than the

numerous exceptions : as it is the interest of the party against

whom the award is made to be ingenious in finding out ob-

jections, an award cannot be too particular or precise in laying

down what is to be done by the parties, and the manner,

lime, and place of their doing it Though the two latter have

been deemed immaterial (Stra. 9^5.) yet it is safest to specify

them*

Awards are now so liberally construed, tliat trifling ob-

jections are not suffered to prevail against the manifest intent

of the parties. See 1 Burr. 277: and past, Division & In

favour of the equitable jurisdiction of the arbitrators, if that,

to which the objection of uncertainty is made, can be asccr-

iahied either by the context of the award, or from the nature

of, and circumstances attendant on the tiling awarded, or by

a manifest reference to something connected with it, the ob-

jection shall not prevail. See 2 Ld. Raym. 107o" ; 12 Mod. 585 :

Lutw. 515 : Sfra. [}03. Where there is no dale to the award,

it shall l>e taken as dated from the day of the delivery, which
may he ascertained by averment and all other uncertainties

may be helped by proper averments in pleading. 1 Ld. Raym.
24i>. 612: Cro/FJizJhC): Sty. 28 : 2 Sannd. 2{)2.

As an award must be certain, so also must it be fnal ; (at

the time of making it ; see 1 Ski. 59 1 Lutw. 51 : Comb* 45(i)

in order to prevent any future litigation on the subject of the

submission.

On this principle, an award that each party shall be non-

suited in the action which he has brought against the other, is

not good : because (amongst other reasons) a nonsuit does

not bar from bringing a new action ; but an award that a

party shall discontinue his action, or enter a retraxit) is good.

2 Godb. 270 : Rolf. Arb. Y . 7.

An award— that all suits shall cease—or, that a bill in

Chancery shall be dismissed—or, that a party shall not com-
mence or prosecute a suit—is final : for it shall be taken to

mean, that the debt and action shall ceasefor ever ; that alone

being a substantial performance of the award. 6 Mod. 33. 232 :

2 Ld. Raym. t)(]\. 4: 1 Sate. 7*, 75: Roll. Arb. O. 7: but
see 2 Sfra. 1024 : 9 E* R> 4-97-

An award finding a debt due, but containing no order to

pay it, cannot be enforced by attachment. 3 Ring. 63 4>.

An award that A, or B, shall do an act, is bad for uncertainty*

1 Younge <fy J. \6: and see Bac. Ah. Arbitrament. (E.) An
award that nothing was due to the plaintiff has been held

final, as intending that the plaintiff had no right to recover of

him in the action* 5 Barn, C. 528 : and see (> Ring. 225.

Lastly, the award must be mutual ; not giving an advan-

tage to one party without an equivalent to the other.

The principal requisite, however, to form that mutuality,

about which so much is said in all the cases usually classed

under this rule, is nothing more than that the thing awarded
to be done should be a final discharge and satisfaction of all

debts and claims by the party in whose favour the award is

made, against the other, for the matters submitted : and
therefore the present rule amounts to nothing more than a

different form of expression of that which requires that an
award should be final. See Comb. 4>3Q : 1 Ld* Raym. 246*

:

Cro. Eliz. 904; Cornyns} 328.
6*. The rules which at present govern the construction of

awards arc, that they shall be interpreted, as deeds, according

to the intention of the arbitrators. That they shall not be
taken strictly, but liberally, according to the intent of the

parties submitting, and according to the power given to the

arbitrators. 1 Burr. 277: 2 Ath 504. (519)—That all actions

mentioned in the award shall be construed to mean, all actions

over which the arbitrators have power by the submission.

—

That if there be any contradiction in the words of an award,
so that the one part cannot stand consistently with the other,

the first part shall stand, and the latter be rejected; hut that

if the latter be only an explanation of the former, both parts

;

shall stand* Palm. 108 : S Buhl. 66, 7,—And that where the
words of an award have any ambiguity in them, they are
always to be construed in such a manner as to give effect to
the award, 6 Mod. 35. A mistake in a matter of calculation
that turns the balance to the other side than that on which it

ought to fall, will not vitiate an award in tolo. Ambl 245.
Much unnecessary difficulty occurs in all the old reports on

the construction that ought to be put on the award of a re-
lease ; but it is clearly settled, that an award of release up to

the time ofmaking the award, is not altogether void ; but that
it shall be construed so as to support tin- award; and that for

two reasons. 1st, That it shall be presumed that no difference

has arisen since the time of the submission, unless it be spe-

cially shown that there has : 2d. That a release to the time of
the submission is a good performance of an award, ordering a
release to the time of the award ; not because the meaning of

the arbitrators is so, but because their meaning must be con-

trolled so far as it is void by construction of Jaw, 10 Mod* 201

:

6 Mod. S3. 5: 2 Ld. Raym. 96'4, 5 : 1 Ld. Raym 11 6"
: see

12 Mod. 8. 11 6, 580 • GSd& K>4, 5 : 2 Keb. 4#I : I Sid. 365.

Formerly* if one part of an award was void, the whole
was considered so ; now, however, it is the rule of the courts,

in many cases, to enforce the performance of that which, had
it stood by itself, would have been good, notwithstanding

another part may be bad. 12 Mod. 534. But if that part of

the award which is void, be so connected with the rest, as to

affect the justice of the case between the parties, the award is

void for the whole. Cro. Jac. 5S4. See Bac. Ab. Arbitra-

ment (F.) (7th ed.)

When, from the tenor of the award, it appears that the

arbitrator has intended that his award should be mutual

,

awarding something in favour of one of the parties as an
equivalent for what he has awarded in favour of the other ; if

then that which is awarded on the one side be void, so that

performance of it cannot be enforced, the award is void

for the whole, because that mutuality, which the arbitrator

intended, cannot be preserved. Yelv. $8 1 Brown. Q2 :

Roll. Arb. K. 15 t Cro. Jac. 577, 8.

If one entire act awarded to be done on one side, compre-
hend several things, for some of which it would be good, and
for others not, the award is bad for the whole, because the act

cannot be divided, Cro. Jac. 63$.
When it appears clearly that both parties have the full

effect of what was intended them by the arbitrator, though
something be awarded which is void ; yet the award shall

stand for the rest. 1 Ld. Raym. 114: Lidw. 545 ; and see

12 Mod. 5b 8.

An award ought regularly to be made in ?rriling, signed
and sealed by the arbitrators, and the execution properly wit-

nessed : it may, however, be made by parol, if it is so expressly
provided in the submission. An award, though under seal, is

not a deed, unless delivered by the arbitrator as such.

4 East, 584.

7. It is not in all cases absolutely necessary that performance
should be exactly according to the words of the award ; if it

be substantively and effectually the same, it is sufficient.

3 Bulst. li~ . And if the party, in whose favour the award is

made, accept of a performance differing in circumstances from
the exact letter of the award, that is sufficient ; for consensus

tollit errorem. 3 Bulst. 67*

Where the concurrence and presence of both parties is not

absolutely necessary to the performance, each ought to perform

his part without request from the other. 1 Ld. Raym. 233, 234:

and see Roll. Arb. Z, If an award order that the defendant

shall re-assign to the plaintiff certain mortgaged premises,

it will be a breach if he do not re-assign without request.

1 Ld. Raym. 234.

If the award be to pay at, on, or before a particular day,

payment before the day is equivalent to payment on the day.

3 Keb. 675, 676.

A considerable number of years having elapsed since th«
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is elapsed. 2 Atk. 155. (162.) 3$6. (412.): 2 Fez. 316.317:
Sec Bunb. 265.

By the stat. 9 and 10 W* 3. c. 15. it is enacted, that "any
arbitration or umpirage, procured by corruption or undue
means, shall be void ; and he accordingly set aside by any

court of law or equity, so as complaint be made to the court,

where' the rule for submission is made, before the last day of

the next term after such arbitration made and published to

the parties.'
1

See 1 Sira. 301 : 2 Burr. 701 ; Barnes, 55. 57.

Although the statute, in terms, confines the. objection to the

corruption or undue practices of the arbitrator, and also limits

the time of making those object ions to the last day of the term

following the publication of tbe award* t,he\ court have con-

strued this clause liberally. They will listen to all such

objections as might be taken to an award mack? under a rule of

court at common law : and although no application to set aside

an award under the statute can be made after the time so

limited, yet on motion to enforce it by attachment made at any

time, the court will hear the same objection in answer to that

application, and will use them as reasons, if well-founded, to

influence their decision in withholding the attachment, as they

would have done on application to set aside the award.

It seems that a court of equity may relieve, on manifest

grounds, after the time required by the act for complaint at

law, though no such complaint is made at all in the common
law courts. Bunb. 265; 1 Bar?}. K. B. 75. 152.

Ever since the above statute, it is competent to either party

before the submission is made a rule of' court, to revoke by deed

his submission, and notify the same to the arbitrators before the

authority is executed. 7 U* B< 608 ! 5 Taunt. 452.

Where the submission is by reference at Nisi Pruts, there is

no time limited for making an application to set aside an award

for any cause. 2 Atk. 155. (162.): Sir* 301 : 2 Burr, 701 s

8 E. R. 466. But in such case the motion to set aside an

award must be made within the time allowed to move for a

new trial, unless a sufficient reason be shown for the delay*

6 Barn. $ C. 629. When the submission is according to the

statute, no application can be made to have the award set aside

till the submission be actually made a rule of court, which may
be cither before or after making the award. 1 Stra. 301 :

2 Fez. 3\~: 2 Sir. 1178: 3 P* Wms. 362.

The most frequent subject of complaint against an award,

arises from some imputed misconduct of the arbitrators, and

when the complaint is made out, it is generally successful : as

if one of the arbitrators unjustly exclude the rest from the

award; or hold private meetings with one of the parties;

2 Fern. 515 ; or appoint an umpire by lot ; Id. 485 ; or mani-

fest anv other undue partiality; Id. 101. 251: 3 P. Wms.

262 : 2 Fez. 216. 18 : 1 Fez. 317* See Bac. Ab. Arbitrament.

(K.) (7th ed.)

If it appear that the arbitrators went on a plain mistake,

either as to the law, or in a point of fact, that is an error ap-

pearing on the face of the award, and sufficient to set it aside.

2 Fern. 705. As to mistakes, see Barn. SfAdoL 234. So if the

arbitrators appear to have an interest in the subject of re-

ference. 2 Fern, 25L So also where any circumstance is

suppressed or concealed from either of the arbitrators, and the

arbitrator declares that had he known the circumstance, he

would have made a different award. 1 Atk. 77. (64.)

Where the submission is under the statute, or by reference

at Nisi Prius, the court will on some occasions send back the

award to be re-considered, on suggestion that the arbitrator

had not sufficient materials before him, and perhaps too to

rectifv any trifling or apparent mistake ; but such application

must be made in the former case within the time prescribed by

the statute. 2 Term Rep. 781.

Where a rule to show cause is obtained in King s Bench to

set aside an award, the objections intended to be insisted upon

must be stated in the rule to show cause. Reg. Gen. K. B. E. T.

% q 4 . 4 B. $ A. 539. And the same in the Exchequer.

1 1 Price, 57*

A motion for setting aside an award must be made before the

last day of the next term after such award is published ; other-

wise it is too late, and an attachment for non-performance

may issue. Cowp. 23. And the court will not hear such a

motion 0?? the last day of term. 1 Tidd's Prac, 503.

The court will not grant a second rule to set aside an

award, when a rule for that purpose has been already dis-

charged. 2 ChiiL 265.

Applications to set aside awards must be made within the

time limited bv the statute, although the objection appears on

the face of the award. 2 Term Rep. 781 : 1 East, ^76.

VI 1 1. The Effect in precluding the Partiesfrom suing on the

originalCause ofAction or Subject of Reference.—An award may

be pleaded m bar to every action brought for a cause or com-

plaint which had been previously referred to the arbitrators, on

which the award was made. See 4 Term Rep. 146.

The award thus pleaded must have all the qualities ncces^

sary to constitute a good award ; and must be such, if it be

pleaded without performance, that the plaintiff may have a

remedy to compel performance: but if performance be alleged,

as it mav be (see 1 Ro. Rep. 7, 8 : Cro. Jac. 339 : 2 Bulst.

93 : Roil Arbitr. (F. 2): Ai 86: 3 Leon. 62.) even a void

award may frequently he a good bar. An award, however,

which is in itself uncertain, and cannot be ascertained by

averment, cannot be pleaded in bar* 2 Saund. 292 : 2 Keb.

736.

The cases which have determined an award not to be plead-

able in bar, where it does not create a new duty, seem irre-

concileable to the present state of the law on the subject

—

particularly as they allow that an action may be maintained

on the submission, whether that is by bond or otherwise.

1 hd. Raym. 248: 12 Mod. 130: Comb. 440 : 1 SalLGQt
Lntw. 56, 57-

An award, however, which does not extend to the whole

of the thing demanded, is not a good plea to an action on the

demand. At. 5: 1 hd. ]\a\pn. 6 12 : sec Luiw. 51. And in

order to make an award a good plea, it must appear that both

parties were equally bound by it.

Where the plaintiff lays several counts in his declaration,

and the award, from the terms of it, can only be a bar to one

of them ; if in reality they are all for the same cause, the best

way of pleading seems to be, to plead the award to that count

to which it is answerable in terms ; and the general issue to

the rest. Kyd. 245.

There were anciently some distinctions in the manner of

pleading an award, with respect to the necessity of alleging

performance of the thing awarded, which are not now essen-

tial ; for since it has been held that an action will lie on the

mere submission, it is in no case necessary for the defendant,

in pleading an award in bar of an action, to allege perform-

ance of the thing awarded, unless where the award is void,

and consequently the plaintiff could not enforce it. 1 Ld.

Raym. 122.

Where the lessor of the plaintiff and the defendant in

ejectment had before referred their right to the land to an

arbitrator, who had awarded in favour of the lessor, the

award excludes the defendant from disputing the lessor's tide

in an action of ejectment. Doe, d. Morris and aL, v. Prosser,

3 East, 15.

Form of an Award, on a Submission,

To all people to whom this present writing indented ofAward
shall come, greeting. Whereas there are several accounts de-

pending, and divers controversies and disputes have lately

arisen between A. B. of, <$c Gent., and C. D, of, SfC. all which

controversies and disputes are chiejly touching and concerning,

fyc. And whereas,jar the putting an end to the said differences

and disputes, they the said A. B. and C. D., by their several

bonds or obligations bearing date, <§c are become bound each to
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the ofher of them in the penal sum of §c. to stand to and abide

the award and final determination w E. F.j G. H, $[c,, so as

the said award be made in writing, and ready to be delivered to

the parties in difference on or before, Syc* next, as by the said

obligations j and the condition thereof mat) appear. Now know
ye, That we the said arbitrators whose names are hereunto

subscribed, and seals affixed, taking upon us the burthen of the

said award, and having fully eramined and dull/ considered the

proofs and allegations ofboth the said parties, do,for the settling

amity and friendship between them, make and publish this our

award, by and between the said parties, in wanner following,

that is to say, First, We do award and order, that all art ions,

suits, quarrelsi and controversies whatsoever had, moved, arisen

or depending between the said parties in law or equity, for any

manner of cause whatsoever, touching the said, fyc. to the day of
the date hereof shall eease and be no farther prosecuted, and
thai each of the said parties shall pay and hear his own costs

and charges, in anywise relating to or concerning the said pre-

mises. And we do also award and order that the said A. B.

|

shall pay, or cause to be paid to the said C. D. the sum of eye.

;
within the space of S?c. And also at his own costs and charges

do, Syc And we do award and order that, §c. And lastly,

we do award and order thai the said A. B. and C. D + , on pay-
ment of the money above-mentioned, shall in dueform of law
execute each to the other of them general releases, sufficient for
the releasing by each to the other of them, his executors and ad-
ministrators) of all actions, suits, arrests, quarrels, controversies

and demands whatsoever touching or concerning the premises

aforesaid, or any matter or thing thereunto relating, from the

beginning of the world until the day of Syc. last. In witness, &c.

AWM, or anme (Teut. ohm, i. e, cadus vel mensura,) A
measure of Rhenish wine, containing forty gallons ; mentioned
in some statutes. This word is otherwise written arvame.—
The rood of Rhenish wine of Dordreight is ten awmes, and
every awme 50 gallons. The rood of Antwerp is fourteen

awmes, and every awme 35 gallons.

AXELODUNUM, Hexam, in the bishopric of Durham.

B.
R A C

BACA. A hook, or link of iron, or staple, Co?isuctudin.

domus de Farcndou, MS,f 29-

BACINNIUM, or Bacina. A bason or vessel to hold water

to wash the hands. Simeon Dunehne, anno 1126. Mon> Angl.

torn, 3. p. 191. Pelrus Jtlius Petri Picot tenet medietatem

Heydenw per serjaniiam serviendi de bacinis.—This was a ser-

vice of holding the bason, or waiting at the bason, on the day
of the king's coronation. Lib. Rub. Scaecarf. 1 :>7*

BACHELACANiE Sylym. Bagley.

BACHELERIA. The commonalty or yeomanry, as distin-

guished from the baronage. Annal. Burton, p. 4«26. sub, ari.V25ty,

BACHELOR, Baccalaureus, from the Fr. bachelier, viz.

tyro, a learner.] In the universities there are bachelors of arts,

See,, which is the first degree taken by students, before they

come to greater dignity- And those that are called bachelors

of the companies of London, are such of each company as are

springing towards the estate of those that are employed in

council, but as yet are inferiors; for every of the twelve com-
panies consists of a master, two wardens^ the livery (which
are assistants m matters of council or such as the assistants

are chosen out of), and the bachelors, in other companies
called the yeomanry. The word bachelor is also used, and
signifies the same with knight bachelor, a simple knight, and
not knight banneret, or knight of the Bath, The name of

bachelor was also applied to that species of esquire, ten of
whom were retained by each knight banneret on his creation.

Anno 28 Ed, 3, a petition was recorded in the Tower, beginning
thus : A nasire Seigneur le Roy monstrent voire simple bachelor,

Johan de Rtires, eye. Bachelor was anciently attributed to the
admiral of England, if he were under the degree of a baron.

In Pat, 8 R. 2. we read of a baccalaureus regis. Touching
the farther etymology of this word, see Spelman.
The term bachelor also denotes in law a man wrho has

never been married ; and as such, taxes have at times been
levied, or the tuxes laid on others increased, if paid by ba-

chelors : as in the case of the duty on servants, under stat.

25 G. 3, c. 43.

BACKBERINDE, Sax.2 Bearing upon the back, or about

a man. Brae ton useth it for a sign or circumstance of theft

BAG
apparent, which the civilians cMfurtwn manifestum. Bract,
lib. 3. tract, 2. cap. 32. Manwood remarks it as one of the
four circumstances or cases, wherein a forester may arrest the
body of an offender against vert or venison in the forest : by
the assise of the forest of Lancaster, (says he), taken with the

manner, is when one is found in the king's forest in any of
these four degrees, stable-stand, dog-draw, backhear, bloody-
hand. Manw. 2 pari, Forest Laws,
BACK-BOND. A term in Scotch Law, meaning a deed

which in conjunction with an absolute disposition constitutes a
trust. It expresses the nature of the right actually had by the
person to whom the disposition is made. Jt is equivalent to

the English deed of declaration of trust,

BA(X). A bacon hog, used in old charters. Blount.
BACTILE. A candlestick properly so called, when formerly

made ex bacuto, of wood, or a stick. Clodingham Hist. Dunelm.
apud Warfont, Ang, Sac. p> 1723.
BADGER, from the Fr. baggage, a bundle, and thence is

derived bagagier, a carrier of goods.] One that buys corn or
victuals in one place, and carries them to another to sell and
make profit by them : and such a one was exempted in the
stat, 5 and (i Ed. G. c. 1 4. from the punishment of an ingrosser

within that statute. But by 5 Eliz. c. 12. badgers are to be
licensed by the justices of peace in the sessions; whose licences

will be in force for one year, and no longer : and the persons
to whom granted must enter into a recognisance that they will

not by colour of their licences forest al, or do any thing con-
trary to the statutes made against forestallers, ingrossers, and
regrators. If any person shall act as a badger without licence,

he is to forfeit 5l., onu moiety to the king, and the other to the

prosecutor, leviable by warrant from justices of peace, &c.
Vide 13 EL c. 25. § 20.

BADIZA. Bath, in Somersetshire.

BADO NICUS Mons, Barnes Down, near Bath,
BAG. An uncertain quantity of goods and merchandize,

from three to four hundred. Lex Mercat\
BAGA. A bag or purse. Mon. Angl. torn. 3. p. 237.

BAGAVEL. The citizens of Exeter had granted to them
by charter from Edw. L the collection of a certain tribute
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or toll upon all manner of wares brought to that city to be

Bold, towards the paving of the streets, repairing of the walls,

and Wfl&ntenanee of the city, which was commonly called io

old Knglish, bvgavel, bcthugarct, and chippinggavel. A/ttiq* of

Exeter.

BAHADUM. A chest or coffer. FIcta, lib.

BAJ ARDOUR, Lat. bajulaior>2 A bearer of any weight or

burthen. Petr. Bles. Con tin. Hist. Cropland, p. 1 20.

BAIL, bailtnm, from the Fr. bailler, which comes of the

Greek MaWeiv, and signifies to deliver into hands-] Is used

in our common law for the freeing or setting at liberty of one

arrested or imprisoned upon any action, either civil or criminal,

on surety taken for his appearance at a day and place certain.

Bract. HL $* tract. 2. c. 8. The reason why it is called bait,

is because, by this means, the party restrained is delivered into

the hands of those that bind themselves for his forthcoming;

in order to a safe keeping or protection from prison : and the

end of bail is to satisfy the condemnation and costs, or render

the defendant to prison.

Bail and mainprize are often used promiscuously in our law

books, as signifying one and the same thing, and agree in this

notion, that thru .save a wan from imp/ isonmcni in the common

gaol; his friends undertaking fur him, befure certain persons

for that purpose authorized, that he shall appear at a certain

day, and answer whatever shall be objected to him in a legal

way. 2 Hank. P. C. c. 15. § 2$: 4 Inst. ISO. The chief

difference is, that a man's mainpernors are barely his sureties,

and cannot imprison him themselves to secure his appearance,

as his bail mat/, who are looked upon as his gaolers, to whose

custody he is committed, and therefore may take him upon a

Sunday, and confine until the next day, and then render him.

6 Mod. 88-1 : Ld. Raym. 706" : 12 Mod. 275.

Special bail are two or more persons who undertake gene-

ralft/, or in a sum certain that if the defendant be convicted, he

shall satisfy the plaintiff, or render himself to the custody of

the marshal
;
generally there are but two persons who become

bail for a defendant.

Where the defendant has been arrested or discharged out of

custody, upon giving a bail bond to the sheriff, he must, at the

return of the writ, to discbarge such bond, appear thereto,

namely, by putting in special bail, or, as it is termed, bail above,

so called,' in contradistinction to the sheriff's bail, or bail

beloiv ; nor can he render himself, in discharge of such bond,

withoutJfoatf putting in bail above. 5 Burr. 2683.

13 v rule M. !(>';> 4, no attorney shall be bail for a defendant

in any action, nor his clerk, Cowp. 228. By rules of H. T.

1832, if a practising attorney, or his clerk, be put in as bail,

except for the purpose of rendering, the plaintiff may treat the

bail as a nullity. Vide Doug. Pep. 4(i6\ that an attorney may
be admitted as bail in a criminal case.

No sheriff's officer, bailiff, or other persons concerned in the

execution of process, shall be permitted to be bail in any action

or suit depending in K. B., nor persons outlawed after judg-

ment. H. M, 14 G. 2. The keeper of the Poultry Compter

was rejected. Doug. 46(>.

I. Of Bail in Civil Cases. As to the form and requisites

of affidavits to hold to bail, see tit. Affidavit, Arrest.^ In

actions of battery, trespass, slander, &c., though the plaintiff is

likely to recover large damages, special bail is not to be had,

unless by order of court, and the process is marked for special

bail : nor is it required in actions of account, or of covenant,

except it be to pay money ; nor against heirs or executors, &c.

for the debt of the testator, unless they have wasted the

testators goods. 1 Danv. Ab. 681 : Bac. Ab. Bail in Civil

Causes (B.): Tidd- Prac. Ml. (9th ed.) : 9 East, 325.

By 7 and 8 G. 4. c. 71* no person shall be held to bail where

the cause of action does not originally amount to 20/. over and

above all costs, charges, and expences, so that special or common

bail is no longer discretionary in the court, but is governed by

the arrest. Sec Tidd'* Prac. 239. (9th ed.)

If baron and feme are sued, the husband must put in bail

for both ; but if the husband does not appear upon the arrest,

the wife must file common bail before she can be discharged:

for otherwise the plaintiff could not proceed to obtain judg-

ment. Golds. 127: Cro. Eliz. 370: Cm. Jac. 445: Style,

4-75 : 1 Mod, 8: 6 Mod. 17- 105 \ Tidd. Pract. 240. (9th ed.)

A feme covert was discharged out of custody, because she

was arrested without her husband ;
though the writ was sued

against both, ami /ton est inventus returned as to the husband.

I Term Rep. 186. See tit. Arrest : and see Bac. Ab. Bait in

Civil Causes (B. 5.) : 1 Bam. $ A. 1 65.

In all actions brought in 14. It. upon any penal law, the

defendant is to put in but common bail. Yelv. 5$ : see Bac.

Ab. Bail (B.) In actions where damages are uncertain, bail

is to be at the discretion of the court : on a dangerous assault

and battery, upon affidavit of special damages, a judge's hand

may be procured for allowance of an ac etiam in the writ : and

in action of scandalum magnatum, the court, on motion, ordered

special bail. Raym. 74. When bail is taken by the chief

justice, or other judge, on a habeas corpus, the bail taken in

the inferior court is dismissed, though the last bail be not bled

presently, nor till the next term. Yelv. 120. 121. Yet it has

been held, where a cause is removed out of an inferior court by

habeas corpus, if the bail below offer themselves to be bail

above, they shall be taken, not being excepted against below,

unless the cause comes out of London. For the suliiciency of

the bail there is at the peril of the clerk, and he is responsible

to the plaintiff,* so that the plaintiff had not the liberty of ex-

cepting against them, and the clerk is not responsible for their

deficiency in the court above, though he was in London,

1 Salk. 97.

In London, it is said, special bail is to be given in action of

account, &c. But on removal by habeas corpus into B. Rv

that court will accept common bail. 2 Keb. 40i.

Bail in Error.—There is not only bail to appear, &c, on

writs of error ; but also in audita querela a recognizance of

bail must be acknowledged ; and upon a writ of attaint, to

prosecute, Sec. Jenk. Cent, 129.

By the stat. 3 Jac. I.e. 8. no execution shall be delayed

by any writ of error or supersedeas thereupon, unless bad shall

be given in double the sum adjudged, to prosecute the writ of

error with effect ; and also to satisfy the debt, damages, and

costs adjudged, cVc. This statute, which applied only to judg-

ment on bonds and specialties, is now extended to all judgments
in personal actions by 6 G. 4. c. [}6. The statutes only apply to

writs of error brought by defendants, 5 East, .545 : 10 East} %*

As to bail in error, see Tidd. 1149. 1153. (yth ed.)

If a cause, removed from an inferior court, be remanded
back by procedendo the same term, the original bail in the

inferior court are chargeable, but not if remanded in another

term. Cro. Jac. 363. One taken on a writ of execution is not

bailable by law
;
except an audita querela be brought ; but

where a writ of error is brought and allowed, if the defendant

be not in execution, there shall not be an execution awarded
against him at the request of the bail, though he be present in

court. 1 Ncls< Ab. 331. The bail ought not to join with the

principal, nor the principal with the bail, in a writ of error to

reverse the judgment against either. Cro. Jac. 384.
On capias ad satisfaciendum against the defendant returned

non est inventus, scire facia.s is to issue against the bail, or an

(

action may be brought. Where a defendant renders his body

in discharge of the bail, the plaintiff* is, by the rules of the

court, to make his choice of proceeding in execution whether

he will charge body, goods, or lands. 1 Lilt. 1 83. And if

the principal, after judgment, renders not himself in discharge

I of his bail, it is at the election of the plaintiff to take out execu-

tion either against him, or proceed against his bail : but if he

! takes the bail in execution, though he hath not full satisfaction,

he shall never after take the principal; and if the principal be

taken, he may not after meddle with the bail.

Where two are bail, although one be in execution the
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plaintiff may take the other. Cro. Jac. 320: 2 Bitlst. 68. If

ft principal render himself, and there is none to require his

commitment, the court is cjc officio to commit him ; and if the

plaintiff refuse him, he shall he discharged, and an entry made
of it upon the record- Moor, Cas, 1249: 1 Leon. 59: see

tloL 210.

There must be an exonereiur entered, to discharge the bail.

If the defendant dies before a capias ad sati.fac. against him
returned and hied, the bail will be discharged. 1 Li//. 177-

The bail upon a writ of error cannot render the party

in their discharge ; because they are bound in a recognizance

that the party shall prosecute the writ of error with effect, or

pay the money if judgment be affirmed, 1 LilL Abr. 173:
2 Cro. 402: 3 Mod. 8J. Nor can the bail in such case sur-

render the principal, though he become a iba/jkmpt pending

the writ of error, 1 Term Rep. 62 4, Sor Scire Tuuias.

Before a scire jacias taken out against tail, the principal

may render his body in discharge of the hail : and if the hail

bring in the principal before the return of'the second scu Jac.
against them, they shall be discharged. I Roll. Abr. 250 :

J Lilt. 471- Anciently the bail were to bring in the principal

upon the first scire facias, or it would not be allowed,

3 Bulst. 182.

If the hail mean to acquit themselves of their recognizance

entirely, and run no hazard of the death of the defendant,

then they must render him in their discharge before the return

of the ca, sa.; as the death of the principal afterwards will not

discharge them, 2 IVih. 67 : 2 Cro. I67> : Jon. 139: Sir* 511.
But if they do not, then they have until the return day (if the

proceedings be by bill), sedente curia , of the first scire Jacias,

if it be returned scire feci, but if a nihil is returned thereon,

then until the return day, sedente curia of the second sci. fa.
N* on R. E. 5 0. 2, And if the proceedings fye by original,

they have till the quarto die post of the return of the first sci.

fa. if returned scire feci; if not then till the quarto die post

of the return day of the second. 4 Burr. 2134 : 1 fVils. 270,
If an action be brought, then eight days in full term after the

return. R. Trin. 1 Ann.—See the books of practice. Tidd.

1129, U SO.

If bail surrender the principal at or before the return of the
second scirefacias, it is good, although there be not immediate
notice of it to the plaintiff; and if, through want of notice, he
is at farther charge against the bail, that shall not vitiate the

surrender, but the bail shall not be delivered till they pay such
charges ; if at any time after the return of the capias, the bail

surrender the principal at a judge's chamber, and he thereupon
is committed to the tipstaff, from whom he escapes, &c, this

will not be a good surrender ; but if it be before or on a capias
returned, it is otherwise, the one being an indulgence, and the

other matter of right. Mod. Cas. 238. When a person makes
his escape out of prison, and is retaken and bailed, the bail

shall be discharged on wTrit to the sheriff commanding him to

keep the prisoner in discharge of the bail. Stat. 1 Ann. st. 2.

c. 6. § 3.

The judges of the courts at Westminster have power by
statute to appoint commissioners in every county to take recog-
nizances of bail, in causes depending in their courts : and to

make such rules for justifying the bail, as they shall think
fit, &c. Slat. 4 and 5 IV. $ M. c. 4.

The commissioners are to take bail, but are obliged by rule
of court to keep a book, wherein are the names of the plaintiff,

defendant, and bail, and the person who transmits the same,
and who makes affidavit that the recognizance was duly ac-

knowledged in his presence : on such affidavit the judges make
a conditional allocatur, and the bail are to stand absolute,

unless the plaintiff excepts against them within twenty days,

and if he excepts, the bail may justify by affidavit before com-
missioners in the country. Gilb. II. C. B. 32.

If a defendant puts in bail by a wrong name, the proceed-

ings shall, nevertheless, be good ; for otherwise every man im-
VOL, i.

pleaded may give a false name to his attorney by which he will
be bailed, and then plead it in arrest of judgment. Goldsb.
138, But it hath been held, that if the hail be entered in one
name, and the declaration and all the proceedings are by a con-
trary name, it will be erroneous, Cro. Eliz. 223. So if there
is bail, and the bail be taken off the file, the plaintiff is with-
out remedy : though where a habeas corpus and bail-piece
were lost in B. R. new ones were ordered to be made out.
Style, 26" 1,

Stat, 21 Jac. 1* c. 26. enacts, that it is felony without
benefit of clergy to acknowledge, or procure to be acknow-
ledged, any bail in the name of another person not privy or
consenting thereto ; provided that it shall not corrupt the
blood, or take away dower.

By stat, 1 W. 4. c. 66, % 1 1 - any person who shall acknow-
ledge any recognizance of bail in the name of any other
not privy or consenting to the same (whether such recog-

nizance of bail he filed or not), is punishable by transportation

or imprisonment.

Special bail, which is taken before a judge, or by commis-
sioners in the country, when accepted, is to be filed : after

twenty days' notice given of putting in special bail before a
judge, on a cepi corpus, if there be no exception, the bail shall

be tiled in four days. 1 Lilt. Abr. 174. Upon a cepi corpus
twenty days are allowed to except against the hail so on a
writ of error ; and you need not give notice; but you cannot
take out execution without giving a four days' rule to put in

better bail : in all other cases, notice must be given. Upon a
habeas corpus eight-and-twenty days are appointed to except

against the bail, and after that if it be not excepted against, it

shall be filed in four days. 1 Salk. 98 : R. M. 8 Ann. : Tidd,

Prac. 256. (9th ed,)

The exception to bail put in before a judge must be entered

in the bail-book, at the judge's chambers, at the side of the bail

there put in, after this manner: I do except against this bail,

A. B. attorn,for the plaintiff. And if there be no such excep-
tion, the defendant's attorney may take the bail-piece from the
judge's chamber, and file it. Bail is not properly such until it

is filed, when it is of record : but it shall be accounted good,
till the same is questioned and disallowed.

Bail could not be justified before a judge in his chamber,
except by consent, or for necessity in vacation ; but now, by
1 W. 4. c, 70. § 12. bail may be justified before a judge in

chambers, or in some other convenient place by him appointed,

as well in term as in vacation, and whether the defendant be
actually in custody or not.

It being doubtful whether Sunday should be reckoned as one
day in notice to justify bail, it was determined per cur. that

for the future Sunday shall not be counted one (it not being a

proper day to inquire after bail) ; but two days' notice must be

given, of which Sunday shall not be one; upon motion for

defendant to justify bail, notice was served Saturday, June 23,

to justify bail, Monday, 25 ; the notice being insufficient, the

bail was not suffered to justify. Xo/es in C. B. 200.

After the plaintiff has entered his exception, and given

notice thereof to the defendant, the bail (to discharge the

bond) must personally appear in court within the time limited

by the rules thereof, and justify themselves £or by affidavit,

if taken before commissioners in the country] ; and the plaintiff

may oppose them by his counsel : if it appear they are in-

sufficient, the court will reject them, and leave the plaintiff at

liberty to proceed upon the bail-bond, or against the sheriff.

Bail coming to justify and not being present at the sitting of

the court, must wTait until the rising. See Tidd, 262. (9th ed.)

Generally, bail are opposed on Jive grounds with effect,

1st. That there is some mistake in the notice to justify
;

namely, that it should have been given t?vo days previous,

instead of one ; 2nd. That the bail have assumed names that

are either feigned, or belong to other persons, contrary to the

stats, 21 Jac. 1. and 4 and 5 W. $ M. But the court will not

p
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vacate the proceedings against the party personated, until the

offender be convicted. 1 Vent. 301. Nor can a conviction take

place until the bail-piece bo bled. 2 Sid. <)0. 3dly. A fAird

ground of opposing bail is, that they are not house-keepers ;
and

if they be, the rent paid is immaterial, though under 10/. Loft,

14S. Nor is it necessary they should have been assessed to the

poor's rate. Ibid. ;^s! Though bail have been rejected for

not paying arrears of kings taxes. I Chiii. R. SOU : and sec

as to the grounds of opposing hail, Tidd, 26$. et seq. 4thly.

They may be opposed on the ground of their not being worth

double the sum sjvorn to, alter payment of all their debts*

Under this head may be ranked bankrupts, who have not ob-

tained their certificates ; or such as have been twice bankrupts,

and not paid 1 5s. in the pound. M. 24 G. 3. Lastly, after

the expiration of the rule to bring in the body- Loft. 438

:

M. 20 G. 3.

If the bail do not justify at the day given (being the last

day they have) they 'are out of court. Nor can they justify

after the rule upon the sheriff to bring in the body is expired,

without leave of the court. Loft. 88.

In case the defendant by neglect has suffered the plaintiff

to take an assignment of the bond, and he has lost a trial; it

he would wish to try the cause, he must move the court for

that purpose on a special ifidavit containing merits, if it he in

tenn time, if in vacation, he may apply and obtain a judge's

order, which will be granted upon putting in and perfecting

bail, paying the costs incurred, receiving a declaration in the

original action, pleading issuabty, and taking short notice of

trial, so as not to delay the plaintiff, and consenting that the

bond stand as a security. But the" court of K. 13. has not yet

said, that the plaintiff shalj take judgment on the actions upon

the bond, although the practice in Common Pleas is so.

if the bond be irregularly assigned, defendant may move the

court to set the proceedings aside for irregularity, upon an

affidavit, stating the particular facts.

If the court stay the proceedings on the bond, the defendant

is not at liberty to plead in abatement, but in chief Salk. 519*

Nor will the court order the bond to be delivered up to be can-

celled, on the ground of a misnomer. 3 Term Rep. 572.

Pending a rule to set aside proceedings for irregularity, and

to stay the proceedings, plaintiff took an assignment of the

bond in the meantime ; the court agreed that the proceedings

were totally suspended, by an act of the court, and made the

rule absolute to set aside the assignment of the bond, as having

been made too soon. 4 Term Rep. 1 76.

The court may adjudge bail sufficient, when the plaintiff

will not accept of it. Also the court on motion, or a judge at

his chamber, will order a common appearance to be taken, wThen

special bail is not required, on affidavit made by the defendant

of the smallness of the debt due, &c. The putting in of a de-

claration, and the acceptance of it by the defendant's attorney,

with the privity of the plaintiff's attorney, is an acceptance of

the bail.

When the sheriff hath taken good bail of the defendant, he

will on a rule return a cepi, and assign the bail-bond to plain-

tiff, which may be done by indorsement without stamp ; so as

it be stamped before action brought thereupon ; and then the

defendant and bail may be sued on the bond, by the plaintiff

in his own name, i. e. as assignee of the sheriff. Stat* 4 and 5

Ann, c. 16. The action must be brought in the same court,

where the original writ was sued out. 3 Burr* 19-3 : 1 Burr.

642. But by rule H. T. 1832, an action may be brought by

the sheriff on the bail-bond in any court. The venue may be

laid in any county. Sfr. 727: 2 Ld. Raym. 1455. But if

the plain tiff takes an assignment of the bail-bond, though the

bail is insufficient, the court will not amerce the sheriff.

1 Salk. 99-

In case*the defendant doth not put in bail, the attorney for

the plaintiff is to call on the sheriff for his return of the writ

;

and so proceed to an attachment against the sheriff. If on a

cepi corpus no bail is returned, a rule will be made out to bring

in the defendant's body ; though a defendant, with leave of

the court, may deposit money in court instead of bail ; and in

such case the plaintiff shall be ordered to waive other Kail

ML Mr. Trin. 23 Car. B. R.: see 43 G. 3. e. W i TiM
227. (Qth cd.)

If more damages, &c. are recovered than mentioned in the

plaint, or than the sum wherein the bail is bound, the bail will

not be liable for the surplus. 1 Salk. 102,

A bail cannot be witness for the defendant at the trial ; but

the court, on motion, will discharge the bail, upon giving other

sufficient bail. Woods Inst. 5H2. Bail-pieces are written on

a small square piece of parchment, with the corners cut off at

the bottom,—For farther matter see the books of practice.

Bail are not regularly put in, unless the name of the

proper county be inserted in the bail-piece. Smith v. Miller,

7 T. R. 96-

If a sheriff's officer on an arrest take an undertaking for the

appearance of the party instead of a bail-bond without the

plaintiff's assent, and bail above is not duly put in, the sheriff

is liable to an action for an escape, and the court will not re*

lieve him bv permitting him to put in and justify bail after-

wards. Fuller v. Prcst, Ibid. 109.

But if the sheriff permit the defendant to go at large with-

out taking a bail-bond, he may retake him before the return of

the writ. 7 T. R. 109.

Where a bail-bond lias been taken, it may be cancelled if the

defendant return into the sheriff's custody before the return of

the writ. Stamper v. Milbownce, lb. 122.

The court on the application of the defendant's bail, granted

a habeas corpus to the sheriff of H. in whose custody the de-

fendant was under a charge of felony to bring him up in order

that he might be surrendered by his bail. Sharp v. Sheriff,

lb. 226.

If an action be brought here against bail on a recognizance

of bail taken in C. B., they have the same indulgence (of eight

days in full term after the return of the writ against them) to

render the principal as if the recognisance had been taken in

this court. Fisher x. Brattscwnbe, 7 T. R. 344.

If a defendant be sent out of the kingdom under the alien

bill after he has given a bail-bond and before the return of the

writ, the court will order the bail-bond to be cancelled. Postel

v. Williams, lb. 517*

Bail to the sheriff are liable for the plaintiff's whole debt

(without regard to the sum sworn to) and costs, provided they

do not exceed the penalty of the bail-bond. Stevenson v. Cfl-

meron, 8 T. R. 28 : Bac. Ah. Bail. (D. 2.)

But now, by rule Hil. T. 1 832, bail are only liable to the

sum sworn to by the affidavit of debt and costSj not exceeding,

in the whole, the amount of their recognizance.

Bail in the original action after judgment recovered against

them on the bail-bond, may be holden to bail in an action on

such judgment. Prendergast v. Davis. 76.85.

But bail to the sheriffs, cannot themselves be holden to bail

in an action on the hail-bond. Ib.

An action on the bail-bond must be brought in the court

where the original action was brought. Donatty v. Barclay, Ib.

152. But bail cannot take advantage of the action being in a

different court on non est factum ; 2 Camp. 396 ; and the she-

riff now may sue on the bond in any court. Regntce H. T. 1832.

Bail have eight days to render the principal from the return

of that writ on which there is an effectual proceeding against

them. Wilkinson v. Vasst Ib. 422.

Bail may surrender the principal before the return of a rule

against the sheriff to bring in the body, before they have jus-

tified, giving a proper notice. Reg. Gen. K. B. 5 T. R. 638

:

1 H. B. 368.

And so they may after the assignment of the bail-bond, though

they have not justified. 5 T. R. 491.

Therefore where the plaintiff sued the bail on their rccog-
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nizancc, who did not render the principal within eight days,

and then the plaintiff died, and Ids executors brought another
action against the bail, it was ruled that the bail had eight days
from the return of the process in the second action in which to

render the principal. 16.

A defendant who has given a bail-bond cannot be holden to

bail in an action brought by the sheriff on that bond. Mellish
v. Patherich, Ib. 450.

Bail above may be put in before the return of the writ ; and
consequently the plaintiff cannot afterwards proceed on the

bail-bond. Hyde v. Wishard, Ib. 450.

When the rule to bring in the body expires the last day of a

term, the bail have the whole of the first day of the next term
to justify; and if the defendant surrender in discharge of the

bail on any part of that day, the sheriff cannot be attached for

not bringing in the body. R. v. The Sheriff of Middlesex, Ib.

624.

The plaintiff may sue out a writ against the bail on their re-

cognizance , on the return day of the ca. sa. against the prin-

cipals. Shivers v. Brooks, Ib. 628.

The same persons who were bail in B. R. may justify again

or bail upon a writ of error returnable in Parliament. Martin
v. Justice, lb. 639-

If a defendant be arrested by process of K. B. and removed
by habeas corpus to C. B., he may put in and justify bail in

either court. Knomlysfy al. v. Reading, C. B. 1 B. §P. :>1 1.

Bail were allowed to justify after the rule to bring in the

body had expired-, on payment of the costs of the opposition,

Weddall v. Berger, lb. 325.

If a man carry on business at a lodging in one place, and
keep a house at another, notice of bail describing him as of the

former place is sufficient. Ib.

The court allowed the defendant to justify bail after an at-

tachment had issued against the sheriff but gave leave to the

plaintiff to oppose them without prejudice. Williams v. IVa-

terfield, Ib. 334.

Where bail are regularly put in and excepted to, the defend-

ant need not describe them in his notice of justification. Eng-
land v. Herman, 8 T. R. 335.

The court will not discharge a defendant on a common ap-
pearance on the ground of infancy. Madox v. Eden, Ib. 4S0.

A defendant cannot enter into the recognisance of bail. Reg.
Gen. Ib. 530.

But each bail shall bind himself in double the sum sworn to.

Ibid.

Two days' notice of justification must be given whether
the bail originally put in, or added bail be brought up. Nation
v. Barret, C. B. 2 B. $ P. 50 ; Secus in B. IL Wright v. Ley,

Ib.3\.
It is not a sufficient ground for rejecting a person as bail,

that he is described to be ** of A. in the county of B., gaol

keeper." Faulkner v. IVise, Ib. 150.

The court will not discharge a defendant on common appear-

ance on the ground of his having obtained his certificate as a
bankrupt and of the debt being thereby barred, if the validity

of the certificate is meant to be disputed. Stacy v. Federici,

Ib. 390.

Before the late bankrupt act if the bail had become bankrupt
pending the writ of error and before affirmance, they were not

discharged from their recognizance, because the debt was con-

tingent, and not proveable under the commission ; but now by
that act contingent debts are proveable under the commission.

If a defendant in error (the plaintiffin an action) upon judg-
ment being affirmed, take in execution the body of the plaintiff

in error, for the debt, damages and costs in error, he does not

thereby discharge the bail in error, but may sue them upon
their recognizance. Perkins v. Petit and Gale, Ib. 440.

A recognizance entered into by the bail in error without the

principal is good. Dixon v. Dixon, Ib. 443,

If on a bond debt, double the sum secured by the bond be the

sum for which the bail bind themselves in the recognizance in

error, it is sufficient, though a farther sum be due for interest

and costs, and nominal damages have been recovered. Ib.

If bail be put in with thefilazer of the county in which the
defendant is arrested on a testatum capias, the bail mav be
treated as a uullitv and an attachment issue. Clompson v. Knox,

But if the plaintiff appear to have been aware that the bail

were actually put in, though with the wiongJilazer, the court

will relieve against the attachment. Id. Ib.

An indorserof a bill of exchange maybe bail for the drawer,
in an action against him on the same bill. Harris v. Manley,
Ib. 526.

An attorney's clerk, though not clerk to the defendant's attor-

ney, cannot become bail above. Red it v. Broomhead, Ib. 564 :

and rule H, T. 1 832.

Court will stay proceedings against both the bail on payment
of the sum sworn to and costs, although less than the damages
recovered or than the sum named in the process. Clark v.

Ihadshaw, 1 East,

Scire facias against bail must lie four days in the office as

well wThere scire feci is returned as nihil. Williams v. Mason,
cited in above case.

Where defendant was sued by original in London, the scit c

facias against the bail must be sued there also ; and it does not

help the plaintiff who sued out the scire facias in Middlesex
that bail had by mistake been put in there. Harris and an-

other v. Calvart and another, 1 East. 603.

A writ of error though not returned is of itself a supersedeas

and may be pleaded by bail to have been issued and allowed
after issuing, and before the return of the ca. sa. against the

principal, so as to avoid proceedings against them in scirefacias,

upon the recognizance of bail prosecuted after a return by the
sheriff of non est inventus made pending such writ of error.

Sampson v. Brown, 2 East, 439*
An omission in the ac etiam part of the writ of the sum for

which the defendant is arrested, or bailable process, is irregular,

and lie cannot be holden to special bail thereon. Davison v.

Frost, IL 305 : see Tidd, 294. (9th ed.)

Time enlarged for bail to surrender a bankrupt under exa-
mination. Maude v. Jouett, 3 East, 145.

B. R. have power to bail in discretion in all cases of felony,

as well as other offences. Rex v. Marks, Ib. 16*3.

One^ who was committed to Newgate by commissioners of
bankrupt for not answering satisfactorily to certain questions,

must, for the purpose of being surrendered by his bail in a civil

suit, be brought up by habeas corpus issued on the crown side

of the court, on which side also must be taken the subsequent
rule of his surrender in the action, his commitment pro forma
to the marshal, and his recommitment to Newgate charged with
the several matters. Taylor's case, Ib. 2S2.

After notice of surrender, all proceedings against bail shall

cease. ( T. I Arm.) Byrne v. Aguihtr, Ib. 306.

Upon a writ of error sued out by the principal after the bail

are fixed and proceedings against them in scire facias, the

court will only ^;iy pnn-tv 11 :igs against the bail pending the

writ of error on the terms of the bail's undertaking to pay the
condemnation money and the costs of the scire facias, and (if

it be a case in which there is no bail in error) to pay the costs

also of the writ of error if judgment should be affirmed. Bu-
chanan v. Alders and another, Ib. 546.

If the second writ of scire facias be in proper time on the

file in the sheriff's office, that is sufficient to warrant proceedings

against the bail, though it wTere not entered in the scire facias
book in the sheriff 's office, which is merely a private book for

his own convenience. Heymood v. Rennard al, Ib. 570.

If bail apply to stay proceedings upon the bail-bond, or

against the sheriff, thev need not swear to merits, though a trial

has been lost, 1 B. $ P. See Tidtfs Prac. 302. (9th ed.)

p2
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II. As to Bail for Crimes. At common law, bail was al-

lowed for nil offences except murder. 2 lust
. 109* And if the

party accused could find sureties, he was not to be committed to

prison ; for all persons might be bailed till convicted of the of-

fence. 2 Inst. 18fo\

One indicted and found guilty of the death ofa man bg mix-

adventure > as by casting a stone over a house., and by chance

killing a man, woman, or child, is not bailable. 3 Ed. 3. Corone,

One indicted of conspiracy, viz. that he with others con-

spired falsely to indict another q)
v murder or felony, by means

whereof be was indicted, and afterwards convicted, shall not be

bailed. The resolution of all the judges, upon the question

demanded by King Lai. III. himself, as appears, 27 Ass. 1.

One indicted for burglary may be bailed. 29 4.

One indicted on suspicion of robbery was outlawed, and

taken on outlawry, and brought writ of error, and being

brought to B. R. by habeas corpus, prayed to be bailed, and

took two exceptions to the indictment ; 1 st, that he was in

prison, and knew nothing of the outlawry; 2dly ? that the

charge is too general, and nobody prosecutes ; but per Roll.

Ch. J., he cannot be bailed. Sty. 418. But see stat. 4 and 5

Wm Sf Mi c. 18. which enacts that persons outlawed, except for

treason ov felony, may appear by attorney and reverse the same

without bail, except special bail shall be ordered by the court

;

and that persons arrested upon any capias ullagahrm, except

for treason or felony, may be discharged by an attorney's en-

gagement to appear : and in cases where special bail is required,

the sheriff may take bond with sureties.

By the common law the sherilT might bail persons arrested

on suspicion of felony., or for other offence bailable; but he

hath lost this power by the stat, 1 Ed. 4. c. 2.

By stat. 7 G. 4. c. 64. In cases of felony, persons taken on

a charge of felony, or suspicion thereof, before one or more jus*

tice or justices of the peace, and the charge being supported by

positive and credible evidence of the fact, or by such evidence

as, if well explained, shall raise a strong presumption of guilt,

shall be committed to prison: but if one justice is present,

and the whole evidence shall neither raise a strong presump-

tion of guilt nor warrant the dismissal of the charge, the party

shall be detained and taken before two justices: and where

such party or any person in the first instance shall be taken

before two justices, shall be charged with felony or suspicion

thereof, and the evidence shall not be such as to raise a strong

presumption of guilt and require committal, or such evidence

shall be produced on behalf of the party charged as shall weaken

the presumption of guilt, but there shall still be sufficient

ground for inquiry, the party charged shall be admitted to

bail. But the justices are not required to hear evidence for

the defence, unless it be conducive to the ends of justice. Bj
§ 2, before persons charged with felony shall be bailed or com-

mitted, the justices shall take down in writing the examination

of the prisoner and witnesses, and bind over the latter to appear

at the trial : and such examinations shall be delivered to the

proper officer before the opening of the court*

And by § 4. every coroner, in cases of murder and man-
slaughter, if accessaries before the fact to murder, shall proceed

as directed by § 2. with regard to justices. By § 5. justices and

coroners may be fined for neglect of duty.

In cases of misdemeanor, by § 3. of the above act, one jus-

tice may take the examination of the party charged and the

information of the witnesses, and shall put the same into

writing before he shall commit or bail any party; and in case

of bailment, shall certify the same, and bind witnesses in re-

cognizances, and subscribe and return information s, bailments,

and recognizances, as in cases of felony.

If a person be dangerously wountied, the offender may be

haded till the person is dead ; but it is usual to have assurance

from some skilful surgeon, that the party is like to do well.

2 InsL 186. A man arrested and imprisoned for felony, being

bailable, shall be bailed before it appears whether he is guilty

or not: but when convicted, or if on examination he confesseth

the felony, he cannot be bailed. 4 Inst. 178.

Also, it seems that in discretion they may bail a person con-

victed before them of manslaughter, upon special circumstances;

as if the evidence against him were slight, or if he had pur-

chased his pardon. //. P. C. 101 : Cromp. J 5,
J

;.

The court of B. R. has power to bail in all cases whatsoever,

and will exercise their discretion in all cases not capital ; in

capital cases where innocence may be fairly presumed, and in

everv case where charge is not alleged with sufficient certainty.

Leach's Hawk. P. C. ii. c. 15. § 80, in note, where several cases

are enumerated.

It is to be observed, that with respect to the nature of the

oft'enee, although this court is not tied down by the rules pre-

scribed by the stat. of JVes/nt, J. yet it will in discretion pay

n <l m regard in those rules, and not admit a person to bail who

is expressly declared to be irrepleviable, without some parti-

cular circumstances in his favour. 2 Inst. 185, 186* 189:

H. P. C. 104 : 1 Salt 61 : 3 Bulst. 113:2 Hawk. P. C. c, 15,

$ 80 : 5 Mod. 454.

And therefore if a person be attainted of felony, or convicted

thereof by verdict general or special, or notoriously guilty of

treason or manslaughter, See. by his own confession or other-

wise, he is not to be admitted to bail, without some special

motive to induce the court to grant it. Kehjnge, £)Q : Dyer, 79:

1 Bnlst. 87 : 2 Hawk. P. C. c. 15. § 80.

The court of K. B. has a right, in all cases of felony, even

of murder, to bail the accused where there is any doubt either

of the law or fact of the case. 3 E R. 16*3. 4, 5.

And generally in all cases of felony the court will require

four sureties. 6 D. t£ R. 154.

Upon a commitment of either house of parliament, when it

stands indifferent on the return of the habeas corpus, whether

it be legal or not, the court of R. ought not to bail a pri-

soner. Leach's Hawk. P. C. ii. c- 1 5. § 73. But if it be de-

manded in case a subject should be committed by either of the

Houses, for a matter manifestly out of their jurisdiction, what

remedy can he have? I answer (says the learned and cau-

tious Serjeant Hawkins) as this is a ca?e which I am per-

suaded will never happen, it seems needless over nicely to

examine it. See Leach's notes, 2 Hawk, P. C. c 15, § 72.

From the cases cited there (viz. the Hon. Alex. Murray's,

1 l¥ils.229: John Wilkes's, 2 Wils.ISS: Enttcky. Carring-

ion, 31 SLTr. 317: Brass Crosby
1

s, 3 Wil$. 188 : 2 Blackst.

775.) it appe ars that the courts in Westminster Hall have been

positively of opinion, " that they have no power to decide on

the privileges of parliament ; that the rights of the House of

Commons are paramount to the jurisdiction of those courts j

that the commons are the exclusive arbiters of their own
peculiar privileges; that their power of commitment is in-

herent in the very nature of their constitution ; and finally,

that their adjudication is tantamount to a conviction, and their

commitment equal to an execution ; and that no court can dis-

charge a prisoner committed in execution by another court/
1

A defendant convicted of a misdemeanour, brought up for

judgment and remanded, cannot be bailed without the consent

of the prosecutor. 1 E. R. 159-

And when the House of Lords adjudge that any matter is a

breach of privilege, their adjudication on the party accused is

a conviction, and no court can bail him. 8 E. R. 314.

However, a person committed for a contempt, by order of

either house of parliament, may be discharged by B. R. after

a dissolution or prorogation, which determine all orders of par-

liament ; also it is said on an impeachment, when the par-

liament is not sitting, and the party has been long in prison,

B. R# may bail him. The court of B. R. hath bailed persons

committed to the Fleet Prison by the Lord Chancellor, when
the crime of commitment was not mentioned, or only in general

terms, &c. 2 Hawk. P. C. c. 15, § 76.
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And B. R- having the control of all inferior courts, may at

their discretion bail any person unjustly committed by any of

those courts. In admitting a person to bail in the court of

J j. R, for felony, &c. a several recognizance is entered into to

the king in a certain sum from each of the bail, that the pri-

soner shall appear at a certain day, &C. And also that the bail

shall be liable for the default of such appearance, body for

body* And it is at the discretion of justices of the peace, in

admitting any person to bail for felony, to take the recog-

nizance in a certain sum, or body for body : but where a person

is bailed by any court, &e. for a crime of an inferior nature,

the recognizance ought to be only in a certain sum of money,

and not body for body. 2 Hawk c. 15. § 8.J. And the bail are

to be bound in double the sum of the criminal. Where per-

sons are bound body for body, if the offender doth not appear,

whereby the recognizance is forfeited, the hail are not liable to

such punishment to which the principal would be adjuged if

found guilty, but only to be fined* &c. Wood's Inst. 6*13.

If bail suspect the prisoner will fly, they may carry him before

a justice to find new sureties ; or to be committed in their dis-

charge. 1 Rep. 99*

Though a warrant of commitment for felony be informal, yet

if the corjms delicti appear in the depositions returned to the

court, they will not hail, but remand the prisoner. 3 E. R. 1 57-

The courts of King s Bench, Common Pleas, and Exchequer,

in term time, and the Chancery in the term or vacation, may
bail persons by the habeas corpus net. See tit. Habeas Cat pus.

To refuse bail when any one is bailable on the one hand ;

or on the other to admit any to bail who ought not by law to

be admitted, or to take slender bail, is punishable by fine, &e.

2 Inst. 291 : H. P. C. 97-

No person shall be bailed for felony by less than two ; and

it is said not to be usual for the King's Bench to bail a man on

a habeas corpus, on a commitment for treason or felony, with-

out four sureties; the sum in which the sureties are to be

bound ought to be never less than 40/. for a capital crime

;

but it may be higher in discretion, on consideration of the

ability and quality of the prisoner, and the nature of the of-

fence ; and the sureties may be examined on oath concerning

their sufficiency by him that takes the bail ; and if a person

be bailed by insufficient sureties, he may be required either by

him who took the bail, or by any other who hath power to

hail him, to find better sureties, and on his refusal may be

committed ; for insufficient sureties are as none. 2 Hawk. P.C.

c. 15. § 4 : H. P. C. 97.

But justices must take care, that under pretence of demand-
ing sufficient surety, they do not make so excessive a demand
as in effect amounts to a denial of bail; for this is looked

upon as a great grievance, and is complained of as such by

1 # M. st. 2. c. 2. (the bill of rights) by which it is de-

clared that excessive bail ought not to be required, 2 Hawk,
P: C. c. 15.

If where a felony is committed one is brought before a jus-

tice on suspicion, the person suspected is to be bailed, or com-

mitted to prison ; but if there is no felony done, he may be

discharged, H. P. C. 9$. 106.

Persons committed for treason or felony, and not indicted

the next term, aie to be bailed. 31 Car. 2 0 <?. % § %
Where bail may have writ of detainer against the prisoner.

See 1 Ann. si. 2. c. 6. § 3.

Justices of peace are required to bail officers of customs and

excise, who kill persons resisting- 9 G. 2. c. 35. § 35.

The court of King's Bench and Justiciary in Scotland not

restrained from bailing persons committed for felonies, against

the laws of customs or excise. 9 G. 2. c. 35. § 38 : 19 G. 2.

c. 34. § 12.

By 1 and 2 G. 4. <\ 218. (the metropolis police act) it

is lawful for any constable or headborough attending at any

watehhouse, to take bail from persons charged with petty

misdemeanors, without warrant of a justice, and such recog-

nizances shall be of equal obligation as if taken before his

Majesty's justices of peace,

BAILIFF, ballivu6\\ From the French word bayliff, that

is, prcefectus provincial, and as the name, so the office itself was
answerable to that of France, where there wrere eight parlia-

ments, which wrere high courts from whence there lay no ap-
peal, and within the precincts of the several parts of that king-

dom which belonged to each parliament ihere were several

provinces to which justice was administered by tertain officers

called bailiffs : and in England we have several counties in

which justice hath been, and still is, in small suits, adminis-

tered to the inhabitants by the officer whom we now call

sheriff or viscount ; (one of which names descends from the

Saxons, the other from the Normans:) and though the sheriff

is not called bailiff, yet it is probable that was one of his names
also, because the county is often called balfira : as in the return

of a writ, where the person is not arrested, the sheriff saith,

1nfra-nominatus A. li. nan est inventas in balliva mea, §c.

Kitch. Ret. Brer. Jhl. 285. And in the statute of Magna
Charta, c. 28. and ]4 Ed* 3. c. 9* the word bailiff seems to

comprise as well sheriffs as bailiff's of hundreds.

Bailies in Scotland are magistrates of burghs, possessed of

certain jurisdictions, having the same power within their terri-

tory as sheriffs in the county.—The term is also there applied

to any officer or person named by a proprietor to give infeflt-

rnent.

As England is divided into counties, so every county is

divided into hundreds ; within which in ancient times the

people had justice administered to them by the several officers

of every hundred, which wrere the bailiffs. And it appears by
Bracton (lib. 3. tract. 2, c 34.) that bailiffs of hundreds might
anciently hold plea of appeal and approvers : but since that

time the hundred courts, except certain franchises, are swal-

lowed in the county-courts ; and now the bailiff's name and
office is grown into contempt, they being generally officers to

serve writs, &c, within their liberties; though, in other re-

spects, the name is still in good esteem ; for the chief magis-
trates in divers towns are called bailiffs: and sometimes the

persons to whom the king's castles are committed are termed
bailiffs, as the bailiff of Dover Castle, &c.
Of the ordinary bailiffs there are several sorts, viz, bailiff's

of liberties ; sheriffs' bailiffs ; bailiffs of lords of manors
; bailiffs

of husbandry, &e.

Bailiffs of liberties are those bailiffswho are appointed by
every lord within his liberty, to execute process and do such
offices therein, as the baiIff errant doth at large in the county;
but bailiffs errant or itinerant, to go up and down the county
to serve process, are out of use.

Bailiffs of liberties or franchises, are to be sworn to take
distresses, truly impanel jurors, make returns by indenture be-
tween them and slu-ri lis, eve*, and shall be punished for malicious

distresses by fine and treble damages, by ancient statutes. Vide
12 Ed. 2. .st. 1. c. : 14 Ed, 3. .si I . c. 9 : I Ed. 3, sL 1 . c 5:
2 Ed. 3. c. 4 : 5 Ed. 3. c. 4 ; II H. 7. c. 15 : 2J IL $. c. 24 :

3 G. 1. c. 15. § 10.

The bailiff of a libertt/ may make an inquisition and extent
upon an elegit. The sheriff returned on a writ of elegit, that

the party had not any lauds hut within the liberty of St. Ed-
mund's Bury, and that J. S., bailiff

' there, had the execution

and return of all writs, and that he inquired and returned an
extent by inquisition, and the bailiff delivered the moiety of

the lands extended to the plaintiff, who, by virtue thereof, en-
tered, &c. This was held a good return. Cro. Car. 3]Q. These
bailiffs of liberties cannot arrest a man without a warrant f rom
the sheriff of the county: and yet the sheriff may not enter

the liberty himself, at the suit of a subject (unless it be on a

quo minus, or capias utlagatnm), without clause in his writ

,

Nun omitlas propter altquam libertatem, Sfc. If the sheriff, &c,

enters the liberty without such power, the lord of the liberty

may have an action against him, though the execution of the
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writ may Stand good. 1 Vent. 406: 2 InsL 453. But it was

decided after full argument, that an action on the case cannot

be maintained by the bailiff of a franchise for issuing a writ of

non omitlas capias in the first instance, without a previous

capias and return by the sheriff, since the usage of the court

has legalised the practice. Carraft v. Smaltpage, Q East, 330.

A writ of fieri fac'tas directed in the first instance to the bailijf

of the Isle of Ely is erroneous and void, and the bailiff serving

under it is a trespasser. Grant v. Bagge, 3 East, 128 : and see

14 East, 2S9 : 1 Brad. § B. 12. And Wood, Baron, held that

the killing the ofheer making such an arrest was not murder,

since the officer was a trespasser. Rex v. Mead, 2 Stark* Ca.

205 : and see 3 Barn. $ A. 502.

Sheriffs* bailiffs are such who are servants to sheriffs of

counties, to execute writs, warrants, &c. Formerly bailiff* of

hundreds were the officers to execute writs ; but now it is done

by special bailiffs', put in with them by the sheriff. A bailiff

of a liberty is an officer which the court takes notice of ; though

a sheriff's bailiff is not an officer of the court, but only the

sheriff himself. Pasch, 23 Car. 1. B. R. The arrest of the

sheriff's bailiff is the arrest of the sheriff; ami if any rescous

be made of any person arrested, it shall be adjudged done to

the sheriff; also if the bailiff permit a prisoner to escape,

aetion may be brought against the sheriff. Co. Lit. 6l. I(i8.

Sheriffs are answerable for misdemeanors of their bailiffs;

and are to have remedy over against them. 2 Just. If}. The
latter are therefore usually bound in an obligation for the due

execution of their offices, and thence are called bound bailiffs

;

which the common people have corrupted to a more humble
appellation.

There are thirty-six serjeants at mace in London, who
may be termed bailiffs, and they each give security to the

sheriffs.

By stat. 14 Ed. 3. c. 9* sheriffs shall appoint such

bailiffs, for whom they will answer; and by stat. 1 H. 5.

c. 4-. no sheriff's bailiff shall be attorney in the king's court.

R, M. 165 4-,

Bailiffs of lords of manors are those that collect their rents,

and levy their fines and amercements : but such a bailiff

cannot distrain for an amercement without a special warrant

from the lord or his steward. Cro. Eliz. 6QS. He cannot

licence to commit a trespass, as to cut down trees, eve,

though he may licence one to go over land, being a trespass

to the possession only, the profits whereof are at his disposal.

Oo. Jac. 337. 377. A bailiff may by himself, or by command
of another, take cattle damage-feasant upon the land.

1 Danv. Ah. 685. Yet amends cannot be tendered to the

bailiffj for he may not accept of amends, nor deliver the dis-

tress when once taken. 5 Rep. 70*. These bailiffs may do any

thing for the benefit of their masters, and it shall stand good

till the master disagrees; but they can do nothing to the

prejudice of their masters* Lit. Rep. 70.

Bailiffs of courts-baron summon those courts, and execute

the process thereof ; they present all pound-breaches, cattle

strayed, &c
Bail

i[fs of husbandry are belonging to private men of good

estates, and have the disposal of the under-servants, every man
to his labour; they also fell trees, repair houses, hedges, &c.

and collect the profits of the land for their lord and master,

for which they render account yearly, &c.

Resides these, there are also bailiffs of the forest, of which

>ee Manwood, part 1, jp, 113.

An appointment of a Bailiff of a Manor.

Know all men by these presents, That I, W. B. of <$c. Esq.

lord of the manor of D. in the county ofG., Have made, ordained,

deputed, and appointed, and by these presents do make, ordain,

depute, and appoint J. G. of c}c. my bailiff, for me, and in my
name, and to my use, to collect and gather, and to ask, require.

demand^ and receive of all and every of my tenants, that have

held or enjoyed, or now do, or hereafter shall hold or enjoy,

any messuages, lands or tenements, jrorn, by, or under me,

within my said manor of D., all rents, and arrears of rait,

heriots, and other pro/its, that now are, or hereafter shall become

payable, due, owing, or belonging to me within the slid manor ;

and, in default of payment thereof to distrain for the same

fro7ti lime to time, a fid such distress or distresses to impound,

detain, and keep, until payment be made of the said rents and

profits, and the arrears thereof And I do also farther empower

and authorize the said J. G. to take care of and inspect into all

and every my messuages^ lands, and woods within the said

manor, and to take an account of all defects, decays, wastes
t

spoils, trespasses, or other ?nisdemeanors, committed or per-*

milted within my said manor, or in any messuages, lands, or

woods there : and from time to time, to give me a just and true

account hi writing thereof; and farther to act and do all

other things that to the office of a bailiff of the said manor

belongs and appertains, during my will and pleasure. In

W itness, &c.

BAILIS, arc letters to raise fire and sword. Scotch Diet*

BAILIWICK, ballira.~] Is not only taken for the county,

but signifies generally that liberty which is exempted from

the sheriff of the county, over which the lord of the liberty

appointeth a bailiff) with such powers within his precinct as

an under-sheriff exerciseth under the sheriff of the county

;

such as the bailiffof Westminster, &c. Stat. 27 Eliz. cap. 12 :

Wood's Inst. 206".

BAILMENT, from bailler, Fr. to deliver.] " A delivery

of goods in trust, upon a contract expressed or implied that the

trust shall be faithfully executed on the part of the bailee

£the person to whom they are delivered,] 2 Comm. 451. which

sec to which Sir W. Jones adds, e< and the goods re-delivered

as soon a? the time or use, for which they are bailed, shall have

elapsed or be performed. ** Laiv of Bailments, p. 117-

It is to be known that there are six sorts of bailments which
]ay a care and obligation on the party to whom goods are

bailed: and which, consequently, subject him to an action, if

he misbehave in the trust reposed in him.
1 . A bare and naked bailment, to keep for the use of the

bailer, which is called deposition ; and such bailee is not

chargeable for a common neglect, but it must be a gross one to

make him liable. 2 Sir. IO99,
L
2. A delivery of goods which are useful to keep, and they

are to be returned again in specie, which is called accommoda-
tum, which is a lending gratis ; and in such case the borrower
is strictly bound to keep them : for if he be guilty of the least

neglect, he shall be answerable, but he shall not be charged
where there is no default in him. See post.

$. A delivery of goods for hire, which is called locatio, or

conduct io ; and the hirer is to take all imaginable care, and
restore them at the time ; which care, if he so use, he shall

not be bound.

4. A delivery by way of pledge, which is called vadium;
and in such goods the pawnee has a special property ; and if

the goods will be the worse for using, the pawnee must not

use them ; otherwise he may use them at his peril: as jewels

pawned to a lady, if she keep them in a bag, and they are

stolen, she shall not be charged : but if she go with them to a

play, and they are stolen, she shall be answerable. So if the

pawnee be at a charge in keeping them, he may use them for

his reasonable charge : and if, notwithstanding all his diligence,

he lose the pledge, yet he shall recover the debt. But if he
lose it after the money tendered, he shall be chargeable, for

he is a wrong doer ; after money paid (and tender and refusal

is the same) it ceases to be a pledge, and therefore the pawnor
may either bring an action of assumpsit, and declare that the

defendant promised to return the goods upon request : or

trover, the property being vested in him by the tender.
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5. A delivery of goods to be carried for a reward, of which
enough is said under title Carrier. It may here be added,

that the plaintiff ought to prove the defendant used to carry

goods, and that the goods were delivered to him or his servant

to be carried* And if a price be alleged in the declaration, it

ought to be proved the usual price for such a stage ; and if

the price be proved, there need no proof, the defendant being
a common carrier: but there need not be a proof of a price

certain,

6, A delivery of goods to do some act about them, as to

carry without a reward, which is called by Bracton, mandatum,
in English, an acting by commission ; and though he be to

have nothing for his pains, yet if there were any neglect in

him, he will be answerable ; for his having undertaken a trust

is a sufficient consideration ; but if the goods be misused by a

third person, in the way, without any neglect of his, he would
not be liable, being to have no reward.

The above is taken from Lord Chief Justice Holt's opinion,

in the case of Cogg.s v. Bernard, 2 LcL Rat/m. 909. as abridged,

Bull. N. P. J2. See also Sir W. Jones s Essay on ike Law of
Bailment, p. 35 : Com, Rep. 133. with Mr. Rose's notes; and
on this subject, 2 InsL 89: 4* Rep. 83: 1 Roll Ab. 338:
1 Inst. 89* bi Doct. % St. 122: Bac. Ab. Bailment, (ed. by
Gwillim and Dodd.)

Having mentioned Sir W. Jones's Essay on the Law of

Bailment, we cannot help recommending it to the attention of

the rational student ; and for the use of such, extracting the

following analysis, which will in general be found to be con-

sonant with the determinations in the books, and convey much
knowledge in a short compass. Sir W. Jones differs in a few
points from Lord Holt and Lord Coke, and his reasons are

deserving of much attention.

i{
I. Definitions.— l. Bailment, as before at the beginning

of this article,—2. Deposit is a bailment of goods to be kept
for the bailor without recompence.—3* Mandate is a bailment

of goods, without reward, to be carried from place to place, or

to have some act performed about them.—4, LendingJor use

is a bailment of a thing for a certain time to be used by the

borrower without paying for it.

—

5. Pledging is a bailment of

goods by a debtor to his creditor, to be kept till the debt be

discharged—6. Letting to hire is (1) a bailment of a thing to

be used by the hirer for a compensation in money ; or (2) a

letting out of work and labour to be done, or care and atten-

tion to be bestowed by the bailee on the goods bailed, and that

for a pecuniary recompence ; or (3) of care and pains in carry-

ing the things delivered from one place to another, for a stipu-

lated or implied reward— 7* Innominate bailments are those

where the compensation for the use of a thing, or for labour

and attention, is not pecuniary ; but either (I) the reciprocal

use or the gift of some other thing; or (2) work and pains

reciprocally undertaken ; or (3) the use or gift of another thing

in consideration of care and labour ; and conversely.—8. Ordi-

nary neglect is the omission of that care, which every man of

common prudence, and capable of governing a family, takes of

his own concerns.

—

Q. Gross neglect, is the want of that care

which every man of common sense, how inattentive soever,

takes of his own property. See post, II. 8.— 10. Slight neglect

is the omission of that diligence which very circumspect and
thoughtful persons use in securing their own goods and chattels.

— 11. A naked contract is a contract made without considera-

tion or recompence.

" II. The Rules which may be considered as axioms flow-

ing from natural reason, good morals, and sound policy, are

these:—!, A bailee who derives no benefit from his under-

taking, is responsible only for gross neglect.—2. A bailee who
alone receives benefit from the bailment, is responsible for

slight neglect.

—

3. When the bailment is beneiicial to both

parties, the bailee must answer for ordinary neglect.—k A
special agreement of any bailee to answer for more or less, is in
general valid.—5- All bailees are answerable for actual fraud,
even though the contrary be stipulated.— (>'. Xu bailee shall U
charged for a loss by inevitable accident or irresistible force,

except by special agreement— 7. Robbery by force is considered
as irresistible ; but a loss by private stealth is presumptive
evidence of ordinary neglect. — 8. Gross neglect is a violation
of good faith.—9, No action lies to compel performance of a
naked contract,— 10. A reparation may be obtained by suit for
every damage occasioned by an injury.—11- The negligence of
a servant acting by his master's express or implied order, is the
negligence of the master,

" III. From these rules the following Propositions are
evidently deducible:— 1. A depositary is responsible only for
gross neglect : or in other words for a violation of good faith.

—

2. A depositary whose character is known to his depositor,

shall not answer for mere neglect, if he take no better care of
his own goods, and they also be spoiled or destroyed,— 3. A
mandatary to carry is responsible only for gross neglect, or a
breach of good faith.—4. A mandatary to perform a work is

bound to use a degree of diligence adequate to the perform-
ance of it.-—5. A man cannot be compelled by action to per-
form his promise of engaging in a deposit or mandate; but

—

6. A reparation may be obtained by suit for damage occasioned
by the non-performance of a promise to become a depositary, or
a mandatary.—7. A borrower for use is responsible for slight

negligence.—8- A pawnee is answerable for ordinary neglect*—9- The hirer of a thing is answerable for ordinary neglect.

—

10. A workman for hire must answer for ordinary neglect of
the goods bailed, and must apply a degree of skill equal to his
undertaking.— 11. A letter to hire of his care and attention, is

responsible for ordinary negligence.—12. A carrier for hire by
land or by water, is answerable for ordinary neglect*

"IV. Exceptions to the above rules and propositions :

—

1. A man who spontaneously and officiously engages to keep
or to carry the goods of another, though without reward, must
answer for slight neglect.—2. If a man through strong persua-
sion and with reluctance undertake the execution of a mandate,
no more can be required of him than a fair exertion of his abi-
lity.—3. All bailees become responsible for losses by casualty
or violence, after their refusal to return the things bailed, on
a lawful demand.— 4. A borrower and a hirer are answerable
on all events, if they keep the things borrowed or hired after
the stipulated time, or use them differently from their agree-
ment.—5. A depositary and a pawnee are answerable in all
events if they use the things deposited or pawned. But it
rather seems that if the tiling bailed be an animal requiring
exercise, as a horse, or setting dog, there would be an implied
authority from the bailor for moderate use. See Bac AL
Bailment (A.) (7th ed.)—6. An innkeeper is chargeable for
the goods of his^ guest within his inn, if the guest be robbed by
the servants or inmates of the keeper.—7, A common carrier
by land or by water must indemnify the owner of the goods
carried, if he be robbed of them.

" V. It is no exception, but a Corollary from the rules,
that every bailee is responsible for a loss by accident or force,'
however inevitable or irresistible ; if it be occasioned by that
degree of negligence for which tbe nature of his contract makes
him generally answerable."

The cases cited and commented on by Sir Wm. Jones, be*
sides the above of Coggs v. Bernard, and which lead to the
whole law on tins subject, are 1 Sir. 128. 145: 2 Sir. IO99:
Allen, 93 : Fitz. Detinue, 59 : (Bonion's case, the earliest' on
the subject:) S Rep. 32: 1 Wils. 231: Burr. 2298: 1 Vent.
121. 190. 238: Carth. 435. 7: 2 Bulst. 280: 1 Ro. Ab. 2. 4.

10:2 Ro. Ab. 567: 12 Mod. 480: 2 Raym. 220 : Moor, W2.
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543: Owen, 141* Is l&m* 224: 1 Cro. 219: -Bra ,4o. tit

Bailm&ti ; Hob* 30: 2 Cro. 667: Palm. 548: »r
. Jo.

159: 4 Rep. 83. q.: (Southcote's case) I Itisi. 89. a. Many of

them, however, are more peculiarly applicable to carriers.

The following cases may serve to illustrate the above prin-

ciples.

A man leaves a chest locked up with another to he kept, and

doth not make known to him what is therein ; if the chest and

goods in it are stolen, the person who receives them shall not

he charged for the same, for he was not trusted with them.

See Bac. Ab. Bailment (A.) (7th ed.) : and see 4 Barn <$• A*

42.; 5 Barn. cy A. 348. And what is said as to stealing is

to lie understood of all other inevitable accidents; hut it is

necessary for a man that receives goods to be kept, to receive

them in a special manner, viz. to be kept as his own, or at the

peril of the owner. 1 L'tll. Abr. 1<)3, 194: and vide 1 Boll.

Abr. 338: 2 Show, pi 1 66.

If I deliver 100/. to A. to but/ cattle, and he bestows 50/. of

It in t attle, and I bring an action of debt for all, \ shall be

barred in that action for the money bestowed and charges, &c,
but for the rest I shall recover. Ilob. 207.

If one deliver his goods to another person, to deliver over

to a stranger, , the deliverer may countermand his power, and

require the goods again ; and if the bailee refuse to deliver 1

them, he may have an action of account for them. Co. Lit.

2S6. !

If A, delivers goods to B., to be delivered over to C, C.

hath the property, and C. hath the action against B., for B.

undertakes for the safe delivery to C, and hath no property or

interest but in order to that purpose. 1 Roll. Ahr. iiOii : see

i BulsU 68, 69- where it is said that, in case of conversion to

his own use, the bailee shall be answerable to both.

But if the bailment were not on valuable consideration, the

delivery is eountennandable ; and in that case, if A. the bailor

brings trover, he reduces the property again in himself, for the

action amounts to a countermand ; but if the delivery was on

a valuable consideration, then A. cannot have trover, because

the property is altered ; and in trover the property must be

proved in the plaintiff. 1 Buhl. 68 : see 1 Leon. 30 : see Bos.

# Pull. 582 : 8 Term R. 330: 2 Camp. 639: Bac. Ab. Action

on the Case. (A.)

And where a man delivers goods to an oilier, to be re-de-

livered to the deliverer at such a day, and before that day the

bailee doth sell the goods in market overt ; the bailor may at

the day seize and take his goods, for the property is not al-

tered. Godb. lfiO.

If A. borrows a horse to ride to Dover, and he rides out of

his way , and the owner of the horse meets him, lie cannot take

the horse from him ; for A. has a special property in the horse

till the journey is determined; and being in lawful possession

of the horse, the owner cannot violently seize and take it

away; for the continuance of all property is to be taken from

the form of the original bargain, which, in this case, was li-

mited till the appointed journey was finished. Yclv. 172. But

the owner may have an action on the case against the bailee

for exceeding the purposes of the loan ; for so far it is a secret

and fallacious abuse of his property ; but no general action of

trespass, because it is not an open and violent invasion of it,

1 Roll. Rep. 128.

As to borrowing a thing perishable, as corn, wine, or money,

or the like, a man must, from the nature of the thing, have an

absolute property in them ; otherwise it could not supply the

uses for which it was lent ; and therefore he is obliged to re-

turn something of the same sort, the same in quantity and qua-

lity with what is borrowed. Dr. Stud. 120.

But if one lend a horse, &c. he must have the same restored.

If a thing lent for use be used to any other end or purpose

than that for which it was borrowed, the party may have his

action on the case for it, though the thing be never the worse;

and if what is borrowed be lost, although it be not by any

negligence of the borrower, as If he be robbed of it ; see Bac.

Ab Bailment (B.) (?th ed.); or where the thing is impaired or

destroyed by his neglect, admitting that he put it to no more

service than that for which borrowed, he must make it good:

so where one borrows a horse, and puts him in an old rotten

bouse ready to fall, which falls on and kills him, the borrower

must answer for the horse. But if such goods borrowed

perish by the act of God (or rather, as Sir Wm. Jones says it

ought to be termed, by inevitable accident) in the right use of

them; as where the borrower puts the horse, &c. in a strong

house, and it falls and kills him, or it dies by disease, or by

default of the owner, the borrower shall not be charged. 1 Inst.

8<J: 29 Ass. 28: 2 H. 7- 11.

If one delivers a ring to another to keep, and he breaks and

converts the same to his own use ; or if he deliver my sheep to

another to be kept, and he suffers them to be drowned by his

negligence ; or if the bailee of a horse, or goods, &e. kill or

spoil them, in these cases action will lie. 5 Rep. 13: 15 EdA.
20. b: 12 Ed. 4, lft

If a man deliver goods to another, the bailee shall have a

general action of tresspass against a stranger, because he is an-

swerable over to the bailor; for a man ought not to be charged

with an injury to another without being able to retire to the

original cause of that injurv, and in amends there to do him-

self right. 13 Co. 69: 14 H- 4. 28 : 25 H. 7. 14. See Rooth

v, Wilson, 1 Bam. $ A. r><) : Croft v. Alison, 4 Barn. $ A.

590. See the several heads under tit. Bailment in Bac, Ab.

(7 th ed,) and the notes of the last editor.

BAIHMAX. A poor insolvent debtor, left bare and naked.

Stat. JVil. Re*. Scot. cap. 1 7-

BAIRNS' "PART (Children's part), is a third part of the

defunct's free moveables, debts deducted, if the wife survived

;

and a half (if there be no relict) due to the children. Scotch

Diet.

BALCONIES to houses in London are regulated by the

Building Act, 14 G. 3. c. 78. § 48. &c.

BALE. (Fr.) A pack, or certain quantity of goods or mer-

chandize; as a bale of silk, cloth, &c. This word is used in

the old repealed .statute 16 R. 2. c. B. and is still in use.

BALENGER. By the stat. 28 II. 6. c. 5. seems to have

been a kind of barge, or water vessel. But elsewhere it rather

signifies a man of war. Waiving, in R. 2.

BALEUGA. A territory or precinct. Chart. II. 2, See

Bannum.
BALISTARIUS. A balisier or cross-bowman, Gerrard

de la War is recorded to have been balistarius domini regis,

&c. 28 and 29 H. 3-

BALKERS, are derived from the word balh} because

they stand higher, as it were on a balk or ridge of ground,

to give notice of something to others. Shep. Epitom. vide

Conders.

BALLARE. To dance, Spelm. Perhaps, in this sense, it

may be understood in Fleta, lib. 2. c. 87. de cascatrice; An*

gliee Dairy-maid.

BALLIVA. A bailiwick or jurisdiction. See tit. Bailiwick

BALLIVO AMOVENDO. A writ to remove a bailiff from

bis office, for want of sufficient land in the bailiwick. Reg.

Grig, See tits. Bailiff, Sheriff.

BAN; or bans, from the Brit. ban. L e. clamor. ~\ A procla-

mation or public notice; any public summons, or edict, where-

by a thing is commanded or forbidden. It is a word ordinary

among the feudists; and for its various significations, see Spel-

man, in v. Bannurn. The word bans, in its common acceptation,

is used for the publishing matrimonial contracts, which is done

in the church before marriage ; to the end that if any man

can speak against the intention of the parties, either in respect

of kindred, pre-contract, or for other just cause, they mar

take their exceptions in time, before the marriage is consum-

mated; and in the canon law, Banna sunt proclamation®

sponsi et sponsoe in ecclesiisfieri solit&. But there may be a fa-
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culty or licence for the marriage, and then this ceremony is

omitted. See tit. Marriage*
BANCALE. A covering of ease and ornament for a bench,

or other seat. Monasticon, tome [.p. it
K22.

BANE, from the Sax. bana, a murderer.] Signifies de-

struction or overthrow : as, 1 will be the bane of such a man,
is a common saying; so when a person receives a mortal in-

jury by any thing, we say it was his banc : anil he who is the

cause of another man's death, is said to be le bane^ i. e. male-

factor. Bract- lib. LJ . iract. cap. 1.

BANELtFT, banerettus, m'tlc.s- ccsif/arius.^ Sir Thomas
Smith, in his Repub. AngJ. cap. ]8. says, is a knight made in

in the field, with the ceremony of cutting off the point of his

standard, and making it, as it were, a banner, and accounted so

honourable that they are allowed to display their arms in the

king's army, as barons do, and may bear arms with supporters.

See Camden and Spclman, from whom it appears banerels arc

the degree between barons and knights, SpcL in v. Banerettus.

It is said that they were anciently called by summons to par-

liament : and that they are next to the barons in dignity, ap-

pears by the stats. 5 R. 2. st,
l2. cap, k and 11 R. 2. e. 11.

William de la Pole was created bancrct by King Edward the

Third by letters patent. Anno Regni sal l.'>. And those ha-

nerds who are created sub vexiliis regitSj in excrcltu regally in

aperto betto, et ipso rege personaliter prcesenle, cxplicalis, take

place of all baronets ; as wc may learn by the letters patent for

creation of baronets. 4- Inst 6. Some maintain that knights

banerels ought not to be made in a civil war ; but Henry VII.

made divers ba nerds upon the Cornish commotion in the rear

V4®5* See Selden s Titles ofHonours, f. 7{)[).

BANISHMENT, F r . ban isse tnen t ; K.vllium ab/'m ath.~\ \ s

a forsaking or quitting the realm ; and a kind of civil death
inflicted on an offender: there are two kinds of it, one volun-
tary and upon oath, called abjuration, and the other upon com-
pulsion for some offence. Staundf. PL Cr. f. 11 7. See tits,

A bju ra t lon , 7 'i *a ) 1spaflation .

Such a power to banish an offender was given by the stat.

60 G. 3. c. 8. § 4, upon conviction of printing or publishing a

blasphemous or seditious libel. But this was repealed bv stat,

2 JV. 4. c. 73.

BANK, Tat. bam us, Fr. banqnc^ In our common law is

usually taken for a seat or bench ofjudgment : as Bank le Roy,
the Kings Bench, Bank le Common Pleas, the Bench of
Common Pleas, or the Common Bench ; called also in Latin,
Bancns Regis, and Battens Commanium PIactio} urn. Cromp.
JusL 67.91. Jus Bacei, or the privilege of the bench, was
anciently allowed only to the king s judges, qui summnm ad-
vu'nisirant just Itlam

> ; for inferior courts were not allowed that

privilege.

There are in each of the terms, stated days, railed dans in

hank, dies in banco, that is, days of appearance in the court of

Common Pleas. They are generally at the distance of about
a week from each other, and regulated by some festival of the
church. On some one of these days in bank all original writs

must be made returnable and therefore they are generally

called the returns of that term. See tit. Day*
A bank, in common acceptation, signifies a place where a

great sum of money is deposited, returned by exchange, or

otherwise disposed of to profit.

The Bank of England is managed by a governor and di-

rectors, established by parliament, with funds for maintaining
thereof, appropriated to such persons as were subscribers ; and
the capital stock, which is enlarged by divers statutes, is ex*
em])ted from taxes, accounted a personal estate assignable over,

not subject to foj future ; and the Company make dividends of

the profits half-yearly, &e. The funds are redeemable by the
parliament, on paying the money borrowed: and the Company
of the Bank is to continue a corporation, and enjoy annuities
till redeemed, &c.

The first act for incorporating this Bank was 5, 6 W. $ M.
c. 20 ; their charter has been continued by a series of subse-

VOL. E.

quent acts, the last being 39, 40 G. 3. c. 28. by which it was
extended or renewed until the expiration of twelve months*
notice, to be given after the 1st August, 1833, and until pay-
ment, by the public, to the Bank of the demands therein men-
tioned.

During the continuance of the Bank, no body politick, &c.
other than the Company shall borrow any sums on bills pay-
able at demand ; and forging the common, seal of the Bank,
and forging and altering Bank-notes, or tendering such forged
notes in payment, demanding to have them exchanged for

money, &c, and forging the names of cashiers of the Bank, are
all capital felonies.

By stat. 59 G. 3. c. 49. the restrictions on payments in

cash under the foregoing acts, were farther continued to the 1st

of May, 1823: but with provisions that the Bank should pay
in standard gold ingots of 60 oz. each, if demanded, at the fol-

lowing rates, viz.—From 1st of Feb. 1820, to 1st of Oct. 1820,
at 41 U. per cms. From thence till 1st May, 1821, at 3/. 19s, 6d.;

and from thence till 1st May, 1823, at 31 17s. 10^d. per oz.

being the Mint price. The Bank were allowed to pay in cash

at any time after 1st May, 1822. By the same act the Bank
was required, until the end of the period of restriction, to de-

liver to the Privy Council weekly accounts of the average
amount of Bank-notes in circulation*

This plan of payment in ingots was adopted on very detailed

and interesting reports from both Houses of Parliament; and
it was supposed the plan would gradually regulate the prices

of gold: which, however, fell from 47. Is. to 3L \7s, lO^d. the

Mint price, before the J st Feb. [H:^l

Similar regulations were made as to payments by the Bank
of Ireland, by 09 G. 3. r. 99-

By stat. 59 G, 3, c. 76. to establish farther regulations re-

specting advances by the Bank of England for the public ser-

vice, it is enacted, that the Bank shall not make any advances
to government, without the express and distinct authority of
Parliament. That all applications for such advances shall be
made in writing, by the First Lord of the Treasury or Chan-
cellor of the Exchequer, and that copies of all such applica-
tions, and the answers of the Bank thcivto, shall be vearly
laid before Parliament. Advances to supply t lie deficiencies of
the Consolidated Fund, according to stats. ;37 G, 3. c. 48. and
59 G, 3. c. 19. are excepted; as also the actual purchase of
Exchequer Bills, he. by the Bank, but of which accounts are
also to be laid before parliament.

Any officers or servants of the Company, embezzling any
Bank notes, &c< wherewith they arc intrusted, being duly con-
victed, shall sutler death as felons.

Persons making, or assisting in making, transfers of stock in
any other name than that of the owner, or Torging transfers or
dividend warrants, or making false entries in the Bank books,
are made guilty of felony without clergy.— Persons making
out false dividend warrants transportable for seven years.
35 G. 3, c, 66.

By act \ IV, 4*. c, 66. (the general forgery act) any per-
son who shall forge or alter, or shall offer either to dispose of
or put off* knowing the same to be forged or altered, any note
or hill of exchange of the Bank of England, commonly called
a Bank note, Bank bill of exchange, or Bank post bill, or
any indorsement on or assignment of any Bank note, Bank
note of exchange, or Bank post bill, with intent to defraud
any person whatsoever, shall be guilty of felony, and shall

suffer death as a felon. This act repeals all former acts relating
to such forgeries,

36 G. 3, c. 90, § 1. When trustees, in whose name stock
stands in the Bank, shall be out of the kingdom, 6V c- or be-
come bankrupts, the courts may order such stock to be trans-
ferred, or the dividends paid, &c. And see 52 G. 3. c. 32.
158. and tit. Trustees,

By 37 G. 3. c. 28. notes issued by the Bank for sums under
51. were declared valid.

By 37 G. 3, c. 28. afterwards continued and amended bjr

Q
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several acts, the Bank of England was restrained from making
payments in cash : and it' the amount of any debt were ten-

dered in Bank notes, or Bank notes and cash, the party ten-

dering eould not be arrested.—QLike provisions were made as

to the Hank of Ireland by several acts,]

Bank of Scotland. This bank was erected by an act of

the Scots parliament, in \6Q5 t with a capital of 1,200,000/.

Scots (100,000/* sterling.)— By British acts, 14 G. 3. c. 32:

i>4 G. 3. c. 12 : 32 G. 3. c. 25 : 34 G. 3. a 19 : ami 44 (i. S,

c. 23. (local and personal) this capital has been increased to

the amount, in the whole, of 1,500,000/. sterling.

Hank of 1 in: land. This was established by an act of the

Irish parliament, 21 and 22 G. 3. c l& amended and the char-

ter continued by 31 G. 3. c. 22 : 37 G. 3. e. 50 : and 48 G. :i.

c. 103: 3 G. 4. c. 2(i—Payments in cash by this Bank were

restrained during the war, in the same manner as by the Bank

of England. By 42 G. 3. c* 87. this Bank was enabled to

purchase the pailiamen t-house in Dublin, rendered useless by

the Union. By stat. 6 G. 4, c. 5. courts of equity in Ireland

are empowered to direct or restrain transfers of stock in the

Bank of Ireland, in suits between parties, without making the

Bank a party. See tit. Ireland.

BANK-CREDITS. Credits peculiar to Scotch banking,

by which, on proper security given to the bank, a person re-

ceives liberty to draw to a certain extent agreed on, and for

which, with the interest on the sum drawn, previous security

is given. See the act 33 G. 3. c. 74. § 12, for securing such

credits by granting securities on lands of the debtor.

BANKERS. The monied goldsmiths first got the name of

hankers in the reign of King Charles the Second ; but hankers

now are those private persons in whose hands money is depo-

sited and lodged for safety, to be drawn out again as the own-

ers have occasion for it. See the preceding title and title

Forgery.
By stat. ? and 8 G. 4. c. 29. § 4$, &c. (and in Ireland by

{) G. 4. c. 55. § 42. &c.) any banker (merchant broker, at-

torney, or agent), who being entrusted with money, or secu-

rity for money, with written directions for the application

thereof, shall convert the same to his own use; or who being

entrusted with any security, or power of attorney, for safe

custody, without authority to sell, &c, shall sell, negoeiate, or

apply such security to his own use (in violation of good faith and

contrary to the purpose specified), shall be guilty of a misde-

meanor, punishable by transposition for seven or fourteen

years, or fine and imprisonment. Not to affect trustees, or

mortgagees, nor bankers, &c. receiving money due on secu-

rities, or disposing of secuiities in which they have a lien.

Several acts are in force for regulating copartnerships of

bankers in Ireland/ the most material being 6 G. 4* c. 42. as

amended by 1 W. 4. e. 32.

BANKRUPT. A trader who secretes himself, or docs

certain other acts, tending to defraud his creditors, 2 Comm.

285. 471. The word itself is derived from bancus or banque,

the tabic or counter of a tradesman - (Dufrcsnc, i. $69.) and

ntpfus, broken, denoting thereby one whose shop or place of

trade is broken or gone.— It is observable that the title of

the first English statute concerning this often ce, stat. 34 H. 8.

c. 4. " against such persons as do make bankrupt," is a literal

translation of the French idiom, quifont banque route. 2 Comm.

472. n.

The bankrupt law has, from the time of Henry \ 111., been

a system of positive statute regulations, the earliest act being

34, 35 II. 8, c. 4. and the latest general act the 6 G. 4. c. 16.

in which last the provisions of all former acts are now consoli-

dated. This act extends only to English traders, and not to

Scotland or Ireland, except in a few specified instances so far

as relates to the property of English traders becoming bank-

rupt. The effect of this act, and of the legal decisions upon it

and the former acts, may be learned by consulting Mr. Deacon's

valuable Treatise on the Bankrupt Law, and Mr. Eden's (now

Lord Henley) Practical Treatise on the Bankrupt Law. Mr.

Eden was entrusted by Lord Chancellor Eldon with the prepa-

ration of the act itself, and the distinguishing features of the

law are stated by himself in the introduction to the treatise,

from which the following extracts have been made.

In the course of the two sessions of parliament in 1817 and

l&LSj the attention of the public was called to the state of the

bankrupt law, by the proceedings of a committee of the House

of Commons.
The recommendation of the committee of the House of Com-

mons to consolidate the whole body of the bankrupt statutes had

been most unaccountably neglected, although this branch of sta-

tute law peculiarly suggested itself for consolidation. It had been

scattered through the statute book in various different acts (the

discordant produce of nearly two centuries and a half), many of

them containing mere repetitions of each other, or repetitions

with smaU variations, some repealing parts of others, and

almost all presenting striking specimens of obscurity, prolixity,

and redundance. By the sanction and patronage of the

learned and venerable Lord Eldon, the arrangement and

consolidation of this most difficult and intricate branch of the

law was at last effected. In the session of 1823 a consolidation

bill was first introduced into parliament ; and in the session of

1824 it was considerably amended and passed* StaL 5 G. 4.

c. 98. But it had been provided that it was not to come into

operation till the 1st of May, 1826 ; and as many most im-

portant and valuable amendments had been made in the interim,

it was thought expedient in the next session to replace it by a

new act (C G. 4. c. If).), to take efFect from 1st day of Septem-

ber, 1625. This act now contains the existing bankrupt law*

The first considerable alteration consists in collecting and

extending the descriptions of traders. The construction put

upon the former acts excluded many persons who upon every

sound principle ought to have been included within them. In

this new act, besides a specific enumeration of the several classes

of persons, the general words of description have been so en*

larged as to comprehend every one who ought, upon sound

principles, to he liable to the inconveniences, or entitled to the

immunities of the bankrupt law.

The act has introduced several new acts of bankruptcy,

which, owing to the narrow notion of bankruptcy being a

crime, and the consequence deduced from it, that it could

not be committed abroad, were not formerly ranked as such*

Such are the remaining abroad with the intent to defeat

creditors, where the original departure from the realm was
not with such intent; executing a fraudulent deed abroad;

fraudulent executions ; fraudulent surrenders of copyhold

;

fraudulent gifts, deliveries, or trausfers of goods and chattels.

The requisite period for lying in prison, in order to constitute

an act of bankruptcy, is reduced to twenty-one days ; and

several alterations of minor importance have been introduced

into the provisions as to acts of bankruptcy.

The important principle, that a trader who finds himself in

insolvent circumstances ought to be able publicly to declare it,

and to take steps to secure the distribution of his estate among
his creditors, is adopted in this act ; a measure intended to

check the litigation caused by concerted commissions, and to

give a fair opportunity for that species of equitable arrange-

ment which no provisions, however severe, could entirely pre-

vent. On the other hand, the doctrine that the conveyance of

all a traders property to trustees in trust for his creditors, is an

act of bankruptcy, has been thus far limited:—that if certain

formalities to ensure publicity are complied with, a commission

cannot be sued out upon it after six months. By this means, this

cheap and beneficial mode of distributing an insolvent estate is

put within the reach of creditors, while the evil of set recy

(in general so just an objection to trust deeds) is effectually

provided against.

Great expence and inconvenience having arisen from the

petitioning creditor's debt being, after a lapse of time, discovered

to be insufficient, two provisions are introduced to counteract

this evil. 1st. A commission is declared valid notwithstanding
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an art of bankruptcy previous to the petitioning creditor's I

debt; and 2dlv. Incase it be afterwards found insufficient to

support the commission, the lord chancellor is empowered,
on the petition of creditors (whose debts are of sufficient amount
to support a commission) to direct it to be proceeded in, A cre-

ditor is also allowed to petition, although his debt has not be-

come actually payable.

The Messenger of bankrupts is effectually indemnified

against the expence of actions brought to try the validity of

the commission ; and the commissioners receive the same pro-

tection which justices of the peace are allowed in actions

brought against them.

The Proof of various debts which were not before prove-

able is by this act permitted ; as, for instance, contingent debts,

costs, interest on promissory notes, by sureties for an unities,

and peculiar indulgences are given to clerks, servants, and ap-

prentices. As the bunk nipt is stlipped of all his property, it

is but justice that every person who is substantially a creditor

should be permitted to obtain a share of it ; and that, on the

other hand, the bankrupt should receive an effectual and co-

extensive discharge. The commissioners have also the power
of expunging pr<x>fs> thereby saving the great expence hereto-

fore incurred by the necessity of a petition in every case.

The relation to the act of bankruptcy (that is, the principle

that the bankrupt's estate vests in the assignees, retrospectively

from the act of bankruptcy), has been greatly curtailed in its

extent and operation. All payments whatever, either by or to

the bankrupt, without notice of an act of bankruptcy, are pro-

tected down to the date of the commission ; and upon the prin-

ciple that there should be a period when purchasers are not to

be molested, and litigation should cease, it is provided that pur-

chasers for valuable consideration, even with notice of an act of

bankruptcy, shall not be impeached unless a commission issue

within twelvemonths after such act of bankruptcy. The sub-

ject matter of the notice which is to affect the party dealing

with the bankrupt, and which varied in almost every former
act, is now made uniform; being ftotice only of an act of

\

bankruptcy, not merely of insolvency or of stopping payments ;

and the presumption that the issuing of a commission (a fact

known only to a few clerks) is notice of an act of bank-
ruptcy to all the world, is abolished ; the only constructive notice

now being the circumstance of a commission having appeared

so long a time in the Gazette, that the party to be affected by
it might have seen it.

In order still more to check the immense expence attending

litigation, it is provided that, in all cases where the assignees

sue for a debt, for which the bankrupt himself might have
sued had he been solvent, the deposition shall be conclusive I

evidence of the requisites to support a commission ; and in
1

other cases, that unless the party chooses to contest the com-
mission at the hazard of paying costs if he fail, no proof shall

be required at the trial of the debt, trading, and act of bank-
ruptcy. In the former case provisions of indemnity are given

to debtors from whom the assignees have recovered, or who
bona Jute pay to the assignees debts doe to the bankrupt's

estate, in the event of the commission being afterwards su-

perseded.

A great number of other alterations, minute in appearance,

but important in effect, have been introduced in order to

embrace or exclude cases which the old law had improperly

omitted or included. A few of the more striking are the

following:

—

Auxiliary commissions are allowed to be issued for

the examination of witnesses^ as well as for the proof of debts ;

a more effective mode of taxation of hitts under the commission

is provided ; the power of summoning and examining the

Various persons over whom jurisdiction is given to the com-
missioners, is more clearly and effectually defined. Important
alterations are made in the following points:—The expenees
of witnesses; the warrant of commitment, proceedings upon
habeas corpus, or actions for false imprisonment

; proof

under joint and separate commissions ; the choice, the duties,

and the liabilities of assignees ; liens for rent, or under execu-
tions; in the mode of taking the account in case of set-off; in

the audit and proceedings upon dividends ; in the enlargement
and adjournment of the bankrupt's examination ; as to his

maintenance and allowance ; as to the legal objections to the
certificate, and as to requiring that a new promise to pay a
debt barred by the certificate shall Le in writing. All debts
are allowed to carry interest in the event of a surplus accord-

ing to certain priorities; and under a second commission ^ future
effects axeVested in the assignees, unless ]5s. in the pound be
paid

;
and, finally, an important provision has been adopted

from the Scotch Sequestration Act, termed the compositiw) con-

tract, by which, if a composition, or security for a composition,

he ollered, which is approved by two meetings of creditors, and
by a majority of nine- tenths in value of the creditors at each
of such meetings, the lord chancellor is directed to supersede

the commission.

The act concludes with a provision, that it shall be construed

beneficially for creditors, and that nothing therein contained

shall alter the former practice in bankruptcy, except where
any such alteration is expressly declared ; and that it shall ex-

tend to a tieusj denizens, and women, as well to make them
subject thereto, as to entitle them to all the benefits given

thereby ; and that all powers by the act given to, and all duties

directed to be performed by, the lord chancellor, shall and may
be exercised and performed by a lord keeper, or by lords com-
missioners of the great seal. And all powers, &c. of commis-
sioners or assignees may be executed by the major part of them,

or bv one assignee where onlv one shall have been chosen,

6 ft 4. c. |&§ I'M).

The new Bankrupt Court.— Such were the principal

alterations in the bankrupt law effected by the consolida-

tion act, 6 G, 4. c. 16. A most material innovation on the

established mode of administering that law has been since

effected by the new act, 1 and 2 W, 4. c. 56. By this act,

which it is convenient to state before we briefly digest the
bankrupt law under its principal heads, the seventy com-
missioners of bankrupt arc in effect abolished, and their

functions and authority transferred to six barristers, commis-
sioners of the Court of Bankruptcy (with salaries of 1,500/. per
aim.) The authority and jurisdiction of the lord chancellor
and the vice chancellor sitting in bankruptcy are in effect done
away, and vested in a new court composed of one chief judge
and three puisne judges, the first having a salary of 3,000/. per
ann., and the three last of 2,000/. This court is called <f the
Court of .Bankruptcy," and is, together with every judge and
commissioner thereof, constituted a eourt of record, with all the
rights and incidents of such a court. The judges, or any three
of them, form a court of review, and have superintendance
and control in all matters of bankruptcy, and jurisdiction to

hear and determine all such matters as are now usually brought
by petition or otherwise, before the lord chancellor, and also

to hear and determine all such other matters, as by the rules
and regulations of the court shall be assigned to the said court
of review. Such matters are to be brought on by petition,

motion, or special case with an appeal to the lord chancellor on
matters of law and equity, or on the refusal or admission of
evidence. The court may direct issues of fact to be tried

by a jury before one of the judges thereof, or before a judge
of assise. Any one or more of the commissioners may perform
all the duties now performed by commissioners of bankrupt,
as if authorised by a separate commission under the great seal,

except that no single commissioner can commit any bankrupt
or other person otherwise than to the custody of the officer of
the court, to be brought before the Court of Review, or a
subdivision court of three commissioners within three days after

such commitment. Attornies and solicitors of the superior

courts at Westminster may he admitted to practise in the Court
of Bankruptcy, and may appear and plead in any proceedings

without counsel (except proceedings before the Court of Review^

and on the trial of issues by jury) ; and all acts in force^ as to

Q 2
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attornies and solicitors, shall extend to attornies practicing in

the new court. The judges of the Court of Review, with the

consent of the chancellor, are to make rules lor regulating the

practice of the court. The 12th section in effect abolishes

commissions of bankrupt, and in all cases where the lord chan-

cellor had power to issue a commission of bankrupt, it enables

the chancellor, the master of the rolls, the vice chancellor, and

each of the masters of the Court of Chancery, acting under the

appointment of the lord chancellor, to issue his fiat in lieu of

a commission, authorizing the creditor to prosecute his com-

plaint in the Court of Bankruptcy or elsewhere, before such

persons as the lord chancellor, &c. shall appoint, who shall

have the same authority as if appointed by virtue of a com-

mission. The fiats are to be filed and recorded in the court.

The chancellor may annul such fiat, which shall have the same

effect as the supersedeas of a commission of bankruptcy. All

the powers given to the six commissioners may be exercised

by the judges of the Court of Review. An important change

is made as to the bankrupt's assignees. Thirty persons, being

merchants, brokers, or accountants, are to he chosen by the

chancellor to act as official assignees in all bankruptcies pro-

secuted in the Court of Bankruptcy, one of which official assig-

nees shall, in all cases, be an assignee of each bankrupt's estate,

together with the assignees chosen by the creditors ; and till

the other assignees are chosen, the official assignee may act as

sole assignee. The provisional and other assignments of the

bankrupt's estate are, by the act, abolished, and the real and

personal estate of the bankrupt is to vest in the assignees

without any assignment or conveyance—a provision which will

save some expence. The court is to have a seal for the

sealing of documents, &e. There is an appeal from the com-

missioners to the Court of Review, and from the Court of Review

to the chancellor, in matters of law and equity, and on the

refusal or admission of evidence. Debts may, by this act, be

proved by affidavit subject to such oiders, touching the personal

attendance of the creditor, as the Court of Review, with the

consent of the Jord chancellor, may direct. By § 37* the

lord chancellor may direct an appeal from himself to the House

of Lords, and the Court of Review may, on application by the

parties, direct an appeal at once to the House of Lords instead

of to the lord chancellor. The judges and commissioners of

the court may take evidence viva voce or on affidavits, as they

may direct, or as the lord chancellor may prescribe. By § 42.

no commission shall be superseded or fiat annulled by reason

of its being concerted between the petitioning creditor, his

solicitor or agent, and the bankrupt. This is an important

alteration, which will prevent much litigation. On every fiat

10/. is to be paid to the lord chancellor's secretary of bankrupts,

to be paid into the Bank of England, " to the Secretrary of

bankrupts' account," and the official assignee of each estate is

to pay 201* to the like account; out of this fund the salaries of

the judges, commissioners, aod officers of the court, are to be

defrayed. The official assignee of every estate is also to pay

10/. to the credit of the accountant-general, to an account to

be called " the secretary of bankrupts compensation account,"

and also 1/. for certain sittings of the court or commissioners

mentioned in § 55. and a certain per centage on the sums

divided in dividends. This fund is to be applied for compen-

sating the patentees " for the execution of the laws and statutes

concerning bankrupts," Mr. Thurlow and Mr. Scott, and also

such of the old commissioners of bankrupt as the Lords of the

Treasury shall think entitled to compensation, and also certain

officers of the Court of Chancery. No judge, commissioner,

registrar, &c. of the court, shall be eligible to sit in parliament.

The provisions of the stats, 6 G. 4. c. lo\ $ I W, 4. c. 56.

(with notes of such decided cases as tend to explain their prin-

ciple) may be arranged under the following heads :

—

I. Who may be made Bankrupt as a Trader.

It. By what Acts of his own a Trader may become a

Bankrupt.

III. Proceedings under a Fiai (formerly a Commission) of
Bankrupt.

IV. The Effect of the Fiat (Commission) on the Property of
the Bankrupt*

V. Practical Directions as to incidental Proceedings, the

Effect of Bankruptcy on all Parlies concerned, and

m iscellaneous ?\ tatters*

The sections of the star. 6 G. 4. r. 16. as quoted are dis-

tinguished by the abbreviation a?n. when they contain extensive

and important amendments of the former law, and by the

word new, where they have been introduced for the first time by

that act. The sections not so distinguished are copied from

former acts (which are referred to) without alteration, or with

such only as it did not appear necessary to notice. These dis-

tinctions" are marked out in the title Bankrupt, prepared by

Mr. Dodd, in the 7th edition of Bacons Abridgment, and also

in the Appendix to Eden's Bankrupt Law*
It would far exceed the limits of this Dictionary to acconw

pany this outline of the new consolidated bankrupt law, with

references to many of the cases determined before the act 6 G. 4.

c* 16. They will be found arranged and digested in Bacons *

Abridgment] tit. Bankrupt, edited by Mr. Dodd, and in Mr.

Eden's Practical Treatise, and in Mr. Deacon's work on Bank"

ruptcy already referred to.

I. Who may be made Bankrupt as a Trader.— All bankers,

brokers, persons using the trade or profession of a scrivener,

receiving other men's monies or estates into their trust, or

custodv, persons insuring £the classes in italics are new in

this actJ ships or their freight , or other matters against

perils of the sea
r
warehousemen, wharfingers, packers, builders,

carpenters }
shipwrights, victuallers, keepers of inns, taverns,

hotels or coffee-houses, dyers, printers, bleachers, fullers, ca-

lenderers, cattle or sheep salesmen, and all persons using trade

of merchandize by way of bargaining, exchange, bartering,

commission, consignment, or otherwise, by gross or by retail,

and all persons, who, either by themselves, or as agents, or

factors for others, seek their living by having and selling, or

by buying and lettingJar hire? or by tln} workmanship ofgoods

or commodities, shall be deemed traders liable to become bank-

rupt. Provided that no farmer, grazier, common labourer,

or workman for hire, receiver-general of the taxes, or member

of or subscriber to any incorj>orated, commercial, or trading

companies established by charter or act of parliament, shall be

deemed as such a trader, liable, by virtue of this act, to become

bankrupt. 6 G. 4. c. 16. § 2, Am*
Buying and selling government stock, or other public stocks

or securities, docs not render a man liable to be made a bank-

rupt because they are held not " goods or commodities*" Colt

v* Netierville, 2 P* JVms. 308. Nor will the buying and selling

land, or any interest therein, make a man liable to be a bank-

rupt, for the same reason. Sec Port v. Turfon, 2 Wits. 1 6*9-

As to the " workmanship of goods and commodities/
1

it may

be remarked, that purchasing the raw material, and manufac-

turing it into a vendible article for the purpose of sale, and

with a view to profit, was always holden to be a buying and

selling within the former statutes, although part of the gain

was to be derived from bodily labour; Cooke, 48, 49- 56; by

which it would appear, that all persons who manufacture goods

for sale with a view to profit, are wit bin the foregoing clause,

whether they purchase the raw material or have it from their

own land, &c. (as a brick-maker, alum-maker, eider-maker, who

were not within the former statutes) without purchase. If a

man buy milk merely to sell it again, with a view to profit, he

is liable to be a bankrupt ; but if he sell the milk only which

lie procures from his own cows, even though he occasionally sell

the cows when they arc unfit for that purpose, he is not. Carter

v. Dean, 1 Swanst, 64. So if a man buy timber (even standing

timber) to sell again with a view of profit, he is subject to the

bankrupt laws. Holroyd v. Gwynne, £ Taunt. 178: and see

9 Barn* $ C 577* But" if be sell only that which he cuts down



BANKRUPT, I. II.

upon his own land lie is not. In such case it is a question for a

jury whether there is an intention to deal generally. 3 Stark.

Ca. 5 b".

As to the exception that no farmer, gro^ier, common la-

bourer, or workman for hire, receiver-general of the taxes, or

member of any company, shall be liable to this statute, it u to

be observed, that by one of the repealed statures, 5 G. U. c. 20.

§ 40. no fanner, grazier, drover of cattle, or receiver-general

of taxes, was to be deemed a bankrupt. But still if a fanner
exercised a trade distinct and separate from bis business as a

farmer ; if, for instance, he purchased horses, not for the pur-

poses of his farm, but as a horse-dealer, merely to sell again

with a view to pro tit, {Bartholomew v. Sherwood, 1 T. R.
573 : Wright v. Bird, 1 Price, 20: ExparteGibbs, 2 Rose, 38.)

or purchased large quantities of potatoes, not to be used upon
his farm, but merely to sell again at a profit

;
(Mayo v. Archer,

I Sir, 513.) in these and similar cases he would be liable to

be made bankrupt, notwithstanding this statute. ISut if he

purchased them as a farmer, to be used about his farm, even
although he sell them again, (Cooke, 6'7.) or having too much
he sell the surplus, (Cooke, 73.) or if he occasionally buy
and sell hay and corn, &c. with a view to make a profit, but
without making them the means of livelihood, he would be

within this exception. The question in all such cases is, whe-
ther the buying and selling is with a view of making a prolit

as a trader, or whether it is merely ancillary to the profitable

occupation of the farm. See Bac. Ab. tit. Bankrupt (A.) (ed.

by Gwillim and Dodd.)

It is observable that drovers, although excepted by former
statutes, are not mentioned in this, unless they are meant to

be included in the words " cattle or sheep salesmen ;

1f

but

they seem to be made subject to be made bankrupts under the

clause as to buying and selling. As to the denomination of a
ff drover/' see Mills v. Hughes, JViltes, 68S : Bolton v. Sowcrby,
I I East, 274.

As to members or subscribers of certain specified incorporated

companies, various statutes have provided that they should not
be liable to the bankrupt laws. Vide slaL 13 and 14. Car, 2*

(as to the origin of which see Bac, Ah. tit. Bankrupt, vol. i.

p. 526. 7th ed.) ; as to members of East Tndia or Guinea
Companies, slat. 9 and 10 W* 3 : 8 and 9 W. 3 ; and H G. L
as to stockholders in the Bank of England.

II. By what Acts of his own a Trader may become a Bankrupt.—The following are specifically stated as the acts by which
any person declared by the act to be a trader shall be deemed
to have committed an act of bankruptcy : viz. if such trader,

1. shall depart this realm ; 2. or being out of this realm, shall

remain abroad ; 3. or shall depart from his dwelling-house

;

4. or otherwise absent himself; 5, or hegin to keep his house;
6. or sillier himself to be arrested for any debt not due ; 7. or

yield himself to prison; 8. or sutler himself to be outlawed
;

5* or suffer himself to be arrested, or his goods, monies, or
chattels to be attached* sequestered, or taken in execution

;

10, or make or cause to be made, eicher within this realm or

elsewhere, any fraudulent grant or conveyance of any of his

lands, tenements, goods, or chattels ; 11. or make or cause to

be made any fraudulent surrender of any of his copyhold
lands, or tenements ; 1 2. or make or cause to be made any
fraudulent gift, delivery, or transfer of any of his goods or

chattels. These acts must be all done with an intent to delay or

defeat creditors. 6 G. 4. c. L& § 3. Am. 13. If any such trader,

having been arrested or committed to prison for debt, or on
any attachment for non-payment of money, or upon any deten-

tion for debt, shall be in prison for twenty-one days ; or having
been arrested or committed to prison for any other cause, shall

lie in prison for twenty-one clays after any detainer for debt
lodged against him and not discharged; 14. or if any such
trader, having been arrested, committed, or detained for debt,

shall escape out of prison or custody, every such trader shall be

deemed to have thereby committed an act of bankruptcy, from

the time of such arrest, commitment, or detention, 6 G. 4. c. 16.

§ 5. Am. 15. If any such trader shall Jife, in the office of
the lord chancellor's secretary of bankrupts, a declaration in

writing, signed by such trader, and attested by an attorney or
solicitor, that he is insolvent, and unable to meet his engage*
ment, the said secretary of bankrupts or his deputy ^iall sign

a memorandum that such declaration hath been riled, which
memorandum shall be authority for the printer of the London
Gazette to insert an advertisement of such declaration therein;

and every such declaration shall, after such advertisement, be
an act of bankruptcy, committed by such trader at the time
when such declaration was filed : hut no com mission shall issue

thereupon, unless it be sued out within two calendar months
next after the insertion of such advertisement, nor unless suck
advertisement shall have been inserted in the London Gazette

within eight days after such declaration was filed ; and no
docket shall be struck upon such act of bankruptcy before

the expiration of four days next after insertion of such adver-

tisement, in case such commission is to be executed in London ;

or before the expiration of eight days next after such insertion,

in case such commission is to be executed in the country • and
the Gazette containing such advertisement shall be evidence

to be received of such declaration having been iiled. (j G, 4.

c, l(j. § 6. New.
No commission under which the adjudication shall be

grounded, on the filing of such declaration as an act of bank-

ruptcy, shall be deemed invalid by reason of such declaration

having been concerted or agreed upon between the bankrupt

and any creditor or other person. 6 G. 4. c. 1 6. § 7* New j
and see ante, the general provision doing away with the objec-

tion of concert, in the Bankrupt Court act. 1(). If any such
trader, liable by virtue of this act to become bankrupt, shall,

after a docket struck against him, pay to the person or persons

who struck the same, or any of them, money, or give or deliver

to any such person any satisfaction or security for his debt, or any
part thereof, whereby such person may receive more in the
pound in respect of his debt than the other creditors, such pay-
ment, gift, delivery, satisfaction, or security, shall be an act of
bankruptcy ; and if any commission shall have issued upon the
docket so struck, the lord chancellor ma}' either declare such
commission to be valid, and direct the same to be proceeded in,

or may order it to be superseded and a new com mission may
issue, and such commission may be supported either by proof
of such last mentioned or of any other act of bankruptcy ; and
every person so receiving such money, gift, delivery, satisfac-

tion, or security, shall forfeit his whole debt, and also repay or

deliver up such money, gift, satisfaction, or security, or the full

value thereof, to such person as the commissioners acting under
such original commission, or any new commission, shall appoint
for the benefit of the creditors of such bankrupt. 6 G. 4. c. Iff.

§ 8. Am,
A material difference between this and a similar clause in a

former act (5 G. 2. c* 30. § 24.) is that the former only had in
view private bargains ; but under this act, it appears to be
immaterial whether the money, satisfaction, or security, be
given to the petitioning creditor or not.

Being out of the realm, remaining abroad This act of bank-
ruptcy is first introduced in 6 G. 4. c. 16.

Suffering outlawry.—The outlawry must be in England or
Wales, and an outlawry in a county palatine will be sufficient.

Com. Dig. Bankrupt : Radworth v. Bludworth, \ Leo. 13.

Procuring himself to be arrested, or his goods, monies, or
chattels to be taken in execution.—A similar clause was in

1 Jac. li c. 15. § 2 ; but the words " taken in execution" were
omitted, and the above words were introduced into 6 G. 4. c. lft.

as it was holden that a fraudulent judgment, and execution
thereon, were not within the meaning of that act, Ilarman v.

Spot liswoode, Cooke, 118: Clavey v. Hayley, Cowp. 427.
Where any trader shall execute any conveyance or assign-

ment by deed to a trustee or trustees of all his estate and
edicts for the benefit of all the creditors of such trader, the
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execution of such deed shall not be deemed an act of bavkruptcu,

unless a commission issue against such trader within St& ca-

lendar- months from the execution thereof by such trailer : pro-

vided Ui.it such dixit shall be executed by every such trustee

within fifteen days after the execution thereof by the said

trader, and that the execution by every such trader and by

every such trustee be attested by an attorney or solicitor; and

that notice be given within two months after the execution

thereof by such trader, in case such trader reside in London,

or within forty miles thereof, in the London Gazette, and also

in two London daily newspapers ; and in case such trader

does not reside within forty miles of London, then in the

London Gazette, and also in one London daily newspaper, and

one provincial newspaper published near to such trader s resi-

dence; and such notice shall contain the date and execution of

such deed, and the name and place of abode respectively of

every such trustee and of such attorney or solicitor. 6 G. 4,

C. l6. § 4. New.
Making any fraudulent surrender of copyholds.—This was

formerly holden not to be an act of bankruptcy, because, as it

was said, it could not Lie done with intent to delay creditors, inas-

much as creditors could not have execution of copyhold lands.

Making any fraudulent gift, delivery, or transfer of his goods

or chattels*—This includes mere manual delivery or transfer,

as well as conveyances by deed or otherwise, the former of

which was not provided for by the repealed statutes* In other

respects this clause requires the same construction as the tenth

act of bankruptcy.

Petition under the Insolvent Act.—By the insolvent act,

7 G. 4. c. 57. § 13, the filing of a petition of every per-

son in actual custody, who shall be subject to the laws con-

cerning bankrupts, and who shall apply by petition to the

court (constituted by that act) to be discharged from cus-

tody, shall be accounted and adjudged an act of bank-

ruptcy, from the time of filing such petition ; and any com-

mission issuing against such person, and under which he shall

be declared bankrupt, before the time appointed by the said court

pad advertised in the London Gazette, for hearing the mat-

ters of such petition, or at any rime within two calendar months

from the time of filing such petition, shall have effect to avoid

any conveyance or assignment of the estate and effects of such

person which shall have been made in pursuance of the provi-

sions of this insolvent act : provided that the filing of such

petition shall not be deemed an act of bankruptcy, unless such

person be so declared bankrupt before the time so advertised,

or within such two calendar months ; but every such convey-

ance and assignment shall be valid, notwithstanding any com-

mission of bankrupt under which such person shall lie declared

bankrupt after the time so advertised and after the expiration

of such two calendar months as aforesaid*

As to members of parliament being bankrupts.— If any trader

having privilege of parliament shall commit any of the acts of

bankruptcy specified, a commission of bankruptcy may issue

against him, and the commissioners, and all other persons acting

under such commission, may proceed thereon in like manner as

against other bankrupts, but such person shall not be subject to

be arrested or imprisoned during the time of such privilege,

except in cases of felony. 6 G. 4, c. ] (>. § 9- (As 4 G\ 3.

ft 33. § 4.)

If any creditor of any such trader, having privilege of par-

liament to such amount as is requisite to support a commission,

shall file an affidavit in any court of record at Westminster,

that such debt is justly due to him, and that nch debtor is

such trader as aforesaid, and shall sue out of the same court a

summons or any original bill and summons (now a writ ofsum-

mons under the act for uniformity of process, 2 W. 4. c. 39-)

against such trader, and serve him with a copy of such sum-

jrjons, if such trader shall not within one calendar month after

personal service of such summons, pay, secure, or compound

for such debt or debts to the satisfaction of such creditor, or

enter into a bond m such sum and with two sufficient sureties.

as any of the judges of the court out of which such summons

shall issue shall approve of, to pay such sum as shall be re-

covered in such action, together with such costs as shall be

given in the same ; and within one calendar month next after

personal service of such summons, cause an appearance to be

entered to sucli action in the proper court in which the same

shall have been brought ; every such trader shall be deemed to

have committed an act of bankruptcy, from the time of the

service of such summons ; and any creditor of such trader, to

sucli amount as aforesaid, may sue out a commission against

him, and proceed thereon i:i like manner as against other bank-

rupts. 6 G. 4. c. Hi. § 10. (As 4 G. 3. c. 33. § 1 : 45 G, R,

c. J 24. § 1. except that the period of payment is reduced from

hro calendar months to one.)

If any decree or order shall have been pronounced in any

cause depending in any court of equity, or any order made

in any matter of bankruptcy (or lunacy), against any trader

having privilege of parliament, ordering sucli trader to pay

anv sum of money, and such trader shall disobey the same,

having been duly served upon him, the persons entitled to re-

ceive such sum under such decree or order, or interested in

enforcing the payment thereof pursuant to such decree or

order, may apply to the court by which the same shall have

been pronounced, to fix a peremptory day for the payment of

such money, whi>.-h *hall accordingly be fixed by an order for

that purpose ; and if such trader, being personally served with

such last-mentioned order eight days before the day therein

appointed for payment of such money, shall neglect to pay the

same, he shall be deemed to have committed an act of bank-

ruptcy, from the time of the service thereof, and any such

creditor or creditors may sue out a commission against him,

and proceed thereon in like manner as against other bankrupts.

6 G. 4, c. 16. h 11* (As 45 G. 3. c. 124. § 70 By stat, 52 G. 3.

c. 144. (which is not repealed by 6 G. 4. c. 16".) in case a com-

mission of bankrupt against a member of parliament be not

superseded, or all debts satisfied within twelve months, the

seat of the member shall become actually void : and after the

bankruptcy he is incapable of sitting and voting till such su-

persedeas or satisfaction. See tit. Parliament.

Where a trader committed an act of bankruptcy in March

1825, on which a commission might have issued on the statutes

then in force, and on the 1st May those statutes were repealed;

and on the 2d May the repealing act was repealed, and the

former acts thereby revived, and in July a commission issued;

it was held to be supported by the act of bankruptcy in March,,

10 Barn. $ C 39 : and see 9 Barn. $ C\ 750.

III. Proceedings on and Effect of a Fiat (formerly a Com-

mission) of Bankruptcy.—As to issuing the Fiat, Proceedings

thereon, and the Power of the Commissioners.

It is necessary to state here the provisions of the 6 G. 4.

c. 1G\ as to the petitioning creditor's debt, and the bond, since

they remain in force. As to the issuing of a fiat under the

new act, see post.

The lord chancellor shall have power, upon petition made

to him in writing, against any trader having committed an act

of bankruptcy, by any creditor of such trader, by commission

under the great seal, to appoint such persons as to him shall

seem fit, who shall, by virtue of this aet, and of such commis-

sion, have full power and authority to take such order and

direction with the body of such bankrupt, as thereinafter men*

tinned, as also with all his lands, tenements, and heredita-

ments, both within this realm and abroad, as well copyhold,

or customaryhoid, as freehold, which he shall have in his own

right before he became bankrupt ; as also with all such interest,

in anv sucli lands, tenements, and hereditaments, as such

bankrupt may lawfully depart withal, and with all his money,

fees, offices, annuities, goods, chattels, wares, merchandize,

and debts, wheresoever they may be found and known, and to

make sale thereof in manner thereinafter mentioned, or other-

wise order the same for satisfaction and payment of the credit-
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ors of the said bankrupt. 6 ft. 4. c. 1 6. § 12. (As 13 Eliz.

<?. 7< § 2.) The petitioning creditor shall, before any commission
be granted, make an affidavit in writing before any master
ordinary or extraordinary in Chancery (which shall be filed

with the proper officer,) of the truth of his debt, and shall

likewise give bond to lord chancellor, in the penalty of 200/.,

to be conditioned for proving his debt, as well before the com-
missioners as upon any trial at law, in case the due issuing

forth of the commission be contested ; and also for proving the

party to have committed an act of bankruptcy at the time of

taking out such commission, and to proceed on such commis-
sion ; but if such debt shall not be really due, or if after such
commission taken out it be not proved that the party had com-
mitted an act of bankruptcy at the time of the issuing of the
commission, and it shall also appear that such commission was
taken out fraudulently, or maliciously, the lord chancellor

shall and may, upon petition of the party against whom the

commission was so taken out, examine into the same, and order
satisfaction to be made to him, for the damages by him sus-

tained ; and for the better recovery thereof, may assign such
bond or bonds to the party so petitioning, who may sue for

the same in his own name. 6 6". 4. c. l6\ § 13. (As 5 G, %
c. 30. § 3.)

The petitioning creditor, or creditors, shall at his, or their

own costs, sue forth and prosecute the commission until the

choice of assignees ; and the commissioners shall at the meet-
ing for such choice, ascertain such costs, and by writing under
their hands, direct the assignees to reimburse such petitioning

creditor or creditors such costs out of the first money that
shall be got in under the commission ; and all bills of fees or

disbursements of any solicitor or attorney, employed under any
commission for business done after the choice of assignees, shall

be settled by the commissioners, except that so much of such
bills as contain any charge respecting any action at law, or suit

in equity, shall be settled by the proper officer of the court in

which such business shall have been transacted, and the sum
so settled shall be paid by the assignees to such solicitor or at-

torney ; provided that any creditor who shall have proved to

the amount of 201. or upwards, if he be dissatisfied with such
settlement by the commissioners, may have any such costs and
bills settled by a master in Chancery, who shall receive for such
settlement, and the certificate thereof, iO,y. and no inoie.

6 G- 4. c. 16. § 14, Am.
No commission shall be issued, unless the single debt of one

creditor, or of two or more persons being partners, petitioning

for the same, shall amount to 3 00/. or upwards ; or unless the

debt of two creditors, so petitioning, shall amount to 150/. or

upwards; or unless the debt of three or more creditors,

so petitioning, shall amount to 200/. or upwards. And
every person who has given credit to any trader, upon valuable

consideration for any sum payable at a certain time, which
time shall not have arrived, when such trader conn nit ted an
act of bankruptcy, may so petition, or join in petitioning

[whether he shall have any security, in writing or otherwise,for
such sum or not.'] 6 G& 4.' c. 16*. § 15. (As 5 G. 2, c. 30. § 23.

the words in italics added.) If alter adjudication, the debt or

debts of the petitioning creditor or creditors, or any of them,

be found insufficient to support a commission, the lord chan-

cellor (upon the application of any other creditor having proved

any debt or debts sufficient to support a commission, incurred

not anterior to the debt or debts of the petitioning creditor,)

may order the said commission to be proceeded in, and it shall

by such order be deemed valid. 6 G. 4. c. 16".
§ 19-

No commission shall be deemed invalid by reason of acts of

bankruptcy prior to debts of petitioning creditors, or any of

them, provided there be a sufficient act of bankruptcy sub-

sequent to such debts. 6 G. 4. c. 10'. § 19' New* Lord chan-
cellor may issue an auxiliary commission for proof of debts

under SO/., and for examination of witnesses, and for other

purposes ; and commissioners shall possess the same powers to

compel attendance of witnesses, &c. as commissioners in ori-

ginal commissions. 6 G. 4. c. 1 6. § 20. New.

I The Jat of bankruptcy. ~-T\\q new Bankrupt Court act

abolishes commissions of bankrupt, and substitutes a fiat;

but as the petitioning creditor's debt and the bond are

still unaffected, the preceding provisions are in force. The
1 and 2 H\ 4 c. 56. § 12. enacts that in every case where the
lord chancellor, by any former act, had power to issue a
commission of bankrupt, it shall be lawful for him, and
also for the master of the rolls, the vice-chancellor, and each
of the masters in Chancery, acting under the appointment
of the lord chancellor for that purpose, on petition made
to the lord chancellor against any trader having committed any
act of bankruptcy, by any creditor of such trader, and upon
his filing such affidavit and giving such bond as by law re-

quired, to issue his fiat under his hand, in lieu of such com-
mission; thereby authorizing such creditor to prosecute his said

complaint in the Court of Bankruptcy, or elsewhere, before

such proper persons as the lord chancellor, or the master of the

rc jlls, vice-chancellor, or one of the rnasteis in Chancery, act-

ing as aforesaid by such fiat, may think fit to nominate and
appoint j and that the persons so appointed shall have the like)

power and authority as if they were appointed by a commission

under the great seal. By § J 3. any such fiat shall be filed

and entered of record in the said court (see jmt), and it shall

be lawful for any one of the commissioners of the court to proceed

thereon in all respects as commissioners acting in the execu-

tion of a commission of bankrupt, save as the proceeding may be
altered by that act. By § 14. the judges who go the circuits

may be directed by the chancellor to return to him so many
names as he shall think fit of barristers, solicitors, and attor-

nies, practising in the counties, and on such persons being ap-

proved by the chancellor; the fiats not directed to the Court of

Bankruptcy shall be directed to some one or more of such per-

sons in rotation to act as commissioners, according to the dis-

tricts for which such persons shall be returned, and to no other

person. Provided that the lord chancellor may remove any
person from the lists to be returned for such cause as shall

to him seem fit. By § 16\ all laws and statutes, rules and
orders, relating to bankrupts, or commissions of bankrupt, or

to proceedings under commissions, or to the subject-matter of

such proceedings, shall extend as far as applicable to fiats

issued under the acts, and to all proceedings under the same,
and to all the subject-matters of such proceedings, and to all

persons concerned therein or affected thereby, as if every such
fiat were a commission of bankrupt.

The commissioners shall receive and be paid the fee of 20s.

each commissioner for every meeting, and the like sum for

every deed of conveyance executed by them, and for the sig-

nature of the bankrupt's certificate; and where any commission
shall be executed in the country, every commissioner, being a

barrister at law, shall receive a farther fee of 20*. for each
meeting; and in case the usual place of residence of such com-
missioner, being a barrister, is distant seven miles or upwards
from the place where such meetings are hoiden, and he shall

travel such distance to any such meeting, he may receive a
farther sum of 20s. for every such meeting ; and every such

commissioner, who shall receive from the creditors, or out of
the estate of the bankrupt, any farther sum than as aforesaid,

or who shall eat or drink at the charge of the creditors, or out
of the estate of the bankrupt, or order any such expence to be
incurred, shall be disabled for ever from acting in such or any
other commission. 6" G, 4. c. 16. § 22. Am.

Barristers, being commissioners under any commission to be
executed in the country, entitled to summonses and fees, in

priority to any other commissioners named in the commission.

6 G. 4. c. lG. §23. New*
The above clause is not applicable to the commissioners of

the new Bankrupt Court, who we have seen are paid a fixed

salary, but it seems to apply to country commissioners.

The commissioners, after having taken oath, may, by writ-

ing under their hands, summon before them any person whom
they shall believe capable of giving any information concerning

the trading of, or any act or acts of bankruptcy committed by,
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the person against whom the commission is issued ; and also to

require any person so summoned to produce any hooks, papers,

deeds, and wirings, and other documents in the custody, pos-

session, or power of such person, which may appear to the

said commissioners to be necessary to establish such trading, or

act or acts of bankruptcy. And commissioners may examine

any such person upon oath, by word of mouth, or by interro-

gatories in writing, concerning the trade of, or any act or acts

of bankruptcy committed by, the person against whom the com-

mission shall have issued ; and every such person so summoned
shall incur such danger and penalty for not coming before the

commissioners, or for refusing to sign or subscribe his exami-

nation, or for refusing to produce, or for not producing, any such

book, paper, deed, writing, or document, as is thereby pro-

vided as to persons summoned after the adjudication of bank-

ruptcy. £And the commissioners, upon proof made before them
of the petitioning creditors' debt or debts, and of the trading,

and act or acts of bankruptcy of the persou or persons against

whom such commission is issued, shall thereupon adjudge such

person or persons bankrupt,] () G. 4*. c. 1 f>, § 24-. (As 3 G. 4.

c* 81, § S, tvith the addition in brackets,) The commissioners,

after they have so adjudged, shall forthwith cause notice of

such adjudication to be given in the London Gazette, and
shall thereby appoint three public meetings for the bank-
rupt to surrender and conform; the last of which meetings
shall be on the forty- second day limited for such surren-
der, § 25. But by the Bankrupt Court act (§ 20,) it shall be
lawful for any commissioner, who shall make any adjudication
of bankruptcy, to appoint two or more public meetings, instead
of the three meetings directed by the act, for the bankrupt to
surrender and conform

; the last meeting to Lc on the forty-

second day after the publication of his bankruptcy in the Ga-
zette ; and the choice of assignees shall take place on the first

of such two meetings.

By § 27—32, of the act, extensive powers are given to
all messengers, under the commissioners of bankrupt, for break-
ing open doors and seizing the goods of the bankrupt, in any
part of the United Kingdom, and for protecting such messen-
gers in case of any action against them for such proceedings.
When the commission is opened, the commissioners are first

to receive proof of the person's being a trader, and having
committed some act of bankruptcy. And it shall lie lawful
for commissioners (after having taken the oath prescribed ; see
the new Bankrupt Court act for the oaths of the judges and
commissioners, § 8. 15.) by writing under their* hands, to
summon any person to give information, or to produce books,
papers, deeds, or writings, which may appear necessary to them
to establish the trading, or any act of bankruptcy, and then to
declare him a bankrupt, if proved so ; and give

-

notice in the
Gazette, and shall appoint three public meetings for the bank-
rupt to surrender and confirm. See ante, And a notice in
writing of his having been declared a bankrupt, must be left
for the bankrupt at his usual place of abode, or served upon
him personally, in case he be in prison. § 1 12.

At the second meeting, or any adjournment thereof, assignees
shall be chosen, and all creditors who have proved debts to
the amount of 1 Of. and upwards, shall be entitled to vote in
such choice, or any person duly authorized by letter of at-

jtorney. But commissioners have power to reject any person to
them seeming unfit, and a new choice shall be made.' £ 6l. Am.
The bankrupt must surrender himself to the commissioners by
3 o clock on the forty-second day after notice as aforesaid, § 1 12.

j

(unless time enlarged by lord chancellor as often as he may
thinkJif, which order must be made six davs before the day on
which the bankrupt was to surrender himself, § 113.), which
surrender voluntarily (or involuntarily, § 115.) protects him
from all arrests during the forty-two days, and during such
farther time as shall be by the commissioners (§ IIS. Xcw)
allowed him for finishing his examination (provided he is notm custody at time of surrender, concerning which there are
special directions given. § 1 ig.) And he must then and thence-
lorth submit hiraselt to be examined. Hut if he will not cou-

i form to the directions of the statute, or in default of surrender

or conformity, every such person shall be deemed guilty of

felony, and be liable to be transported for life, or for such

; term,' not less than seven years, as the court before which he

shall be convicted shall adjudge; or shall be liable to be in**

s prisoned only, or imprisoned and kept to hard labour in any

common gaol, penitentiary house, or house of correction, for

; any term not exceeding seven years. § 1J2. Commissioners,

by' writing under their hands, may summon any bankrupt

I before them, whether he shall have obtained his certificate or

s not ; and in case he shall not come at the time appointed

(having no lawful impediment), the commissioners may

. authorize any persons to arrest the bankrupt, and bring him

before them ; and upon the appearance of such bankrupt, or

- if bankrupt be present at any meeting of commissioners, they

\ may examine bankrupt on oath, cither by word of mouth, or

,
interrogatories in writing, touching all matters relating either

; to his trade, dealings, or estate, or which may tend to disclose

i any secret grant, conveyance, or concealment of his lauds,

tenements, <roods. money, or debts, and to reduce his answers

into writing, which examination so reduced into writing he
* shall sign and subscribe. And if such bankrupt shall refuse

to answer any questions put to him by commissioners, or shall

not fully answer to satisfaction of commissioners, or shall

refuse to sign his examination reduced into writing (not

having any lawful objection allowed by commissioners), com-

missioners may, by warrant under their hands and seals,

commit him to such prison as they shall think lit, thereto

remain without bail, until lie shall submit himself to the com-

i missioners to be sworn, and full answers to make to their

satisfaction to such questions as shall be put to him, and sign

and subscribe such examination. (> G. 4-. c. Hi. § 3d\ (As

1 Jac. 1. c. 15. § 7, 8 : 21 Jac. 1. c. 1<) §7:5 G. 2. c. 'M

§ Hi.) But no single commissioner, under the new act,

(§7 ) can commit any bankrupt, or other person, otherwise

than to the care of a messenger or officer of the court, to be

brought before a subdivision court, or the Court of Review,

within three days after such commitment.
Commissioners may summon wife of any bankrupt to ex-

amine her, for the finding out and discovery of the estate,

goods, and chattels of bankrupt, concealed, kept, or disposed

of by such wife, in her own person, or by her own act, or by

any other persou ; and she shall incur such danger or penalty
for not coming before commissioners, or for refusing to be

sworn, Scc.y as is provided against other persons. (S G. 4. c. If),

§ 37. (As 21 Jac, 1 . c 19, § 5
t 6.) If a gaoler, to whose cus-

tody any bankrupt, or other person, shall be committed, as

aforesaid, shall suffer such bankrupt, or other person, to escape,

every such gaoler shall forfeit 500/. 6 G. 4. c. Hi. § 38, (As
5 G. 2, c. 30. § 18.) it shall be lawful for commissioners, at

time appointed for last examination of bankrupt, or any en-
largement or adjournment thereof, to adjourn such examina-
tion sine die, and he shall be free from arrest or imprisonment
for such time, not exceeding three calendar months, as they
shall, by indorsement upon such summons as aforesaid, appoint,
with penalty of 500/. upon any officer detaining such bank-
rupt, after having been shown such summons. 6 G. 4. c. 16.

§ 118. New. Whenever any bankrupt is in prison, or in cus-

tody, under any process, attachment, execution, commitment,
or sentence, the commissioners may by warrant under their

hands, directed to the person in whose custody such bankrupt
,

is confined, cause such bankrupt to be brought before them,
at any meeting, either public or private. And if any such
bankrupt is desirous to surrender, he shall be brought up, and
the cxpencc thereof shall be paid out of his estate, and such

person shall be indemnified by the warrant of the commis-
sioners for bringing up such bankrupt. Provided that the

assignees may appoint any person to attend such bankrupt,
Irmn tune to time, and to produce to him his books, papers*

and writings, in order to prepare an abstract of his accounts,

and a statement to show the particulars of his estate and effects

previous to his linal examination and discovery thereof; a



ropy of which abstract and statement the said bankrupt shall

deliver to them ten days at least before his last examination.

6 G* 4. C. 16. § 119- Am. Any person wilfully concealing any

real or personal estate of bankrupt, and who shall not, within

forty-two days after the issuing of the commission, discover

such estate to one or more of the commissioners or assignees,

shall forfeit 100/, and double the value of the estate so con-

cealed. And any person who shall, after the time allowed to

the bankrupt to surrender, voluntarily discover to one or more

of the commissioners or assignees any part of such bankrupt's

estate, not before come to the knowledge of the assignees, shall

he allowed five per centum thereupon, and such farther reward I

as the major part, in value, of the creditors present, at any

meeting called for that purpose, shall think fit
;

to be paid out

of the estate recovered on such discovery. 6 G. 4. c. Id. § 120.

(As 5 0. 2. c. 30. §20, 21.)

As to the bankrupt's certificate.— Kvery bankrupt, who shall

have duly surrendered, and in all things conformod himself to the

laws in force concerning bankrupts at the time of issuing the

commission against him, shall he discharged from all debts due by

him when he became bankrupt, and from alt claims and demands

made payable under the commission, in ease he shall obtain a

certificate of such conformity so signed and allowed, and subject

to such provisions as after directed ; hut no such certificate shall

release or discharge any person who was partner with such bank-

rupt at the time of his bankruptcy, or who was then jointly

hound, or had made any joint contract with such bankrupt.

6 G. 4. c. If). § 121. Am* Such certificate shall be signed by

four- fifths in number and value of the creditors of the bank-

rupt, who shall have proved debts under the commission to the

amount of 20/. or upwards; or (after six calendar months

from the last examination of the bankrupt,) then either by

three-fifths in number and value of such creditors, or by nine*

tenths i n number of such creditors, who shall thereby testify

their consent to the bankrupt's discharge. And no such certi-

ficate shall be such discharge unless the commissioners shall,

in writing under their hands and seals, certify to the lord

chancellor that such bankrupt has made a full discovery of his

estate and effects, and in all things conformed as aforesaid,

and that there does not appear any reason to doubt the truth

or fulness of such discovery ; and also that the creditors have

signed in manner hereby directed ; nor unless the bankrupt

make oath in writing, that such certificate and consent w ere

obtained without fraud ; nor unless such certificate and con-

sent shall after such oath be allowed by the lord chancellor,

against which allowance any of the creditors of the bankrupt

may be heard before the lord chancellor. 6 G. 4. c. lfi. § 122.

Am. The commissioners shall not sign any certificate unless

they shall have proof by affidavit, in writing, of the signature

of the creditors thereto, or of any person thereto authorized by

any creditor, and of the authority by which such person shall

have so signed the same. And if any creditor reside abroad,

the authority of such creditor shall be attested by a notary

public, British minister, or consul ; and every such affidavit,

authority, and attestation, shall be laid before the lord chan-

cellor with the certificate, previous to the allowance thereof.

6 G. 4. c. Hi. § 124, (As 5 G. 2. c. 30. £ 10,, and LJ 4 G. 2.

C. 57. § 10.) Any contract or security made or given by any

bankrupt, or other person, unto or in trust for any creditor,

or for securing the payment of any money due by such bank-

rupt at his bankruptcy, as a consideration, or with intent to

persuade such creditor to consent to, or sign such certificate,

shall be void, and the money thereby secured, or agreed to be

paid, shall not he recoverable, and the party sued on such con-

tract or security may plead the general issue. C G. 4. c. 1 6.

§ 12.5, (As 5 G* 2. c. 30. §11.)
If a creditor, after proving his debt, die, his executor or ad-

ministrator may sign certificate. Exparte Saumurcz, 1 A(k. S5.

But if an executor be also a creditor in his own right he

cannot sign twice, once for his testator, and a second time for

himself. Exparte Struct/, 1 Rose, 66. Where the bankrupt
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became the personal representative of his only creditor, his

signing his ow n certificate was holden good from necessity, fur

otherwise he never could have obtained his certificate. Cotvper's

ease* Green, £60. A signing by one of two or more partners

is sufficient
;
Exparte Mitchell, 14 / Vs. f)7 even after a disso-

lution of partnership. Exparte Hall, 1 Rose, 2 : 17 Fes* 6'2,

But one trustee it seems cannot sign for himself and his co-*

trustee. Exparte Rigby, 2 Rose, 234.'. But where a single

woman proves a debt, and marries, the certificate must be

signed by husband and wife. Cooke, 4 fit.

The certificate must be signed by such of the creditors as

have proved their debts, and therefore the mere affidavit of

debt made by the petitioning creditor upon the opening of

the commission will not entitle him to sign the certificate.

Exparte Davis, 2 Cox, 3Q8. And if it be signed by any per-

son who had no legal right to prove under the commission, it

will be sent back.
" Exparte lUnnJeu, 17 Fes. 1 17- A credi-

tor who has proved and has been fully paid by a surety, cannot

afterwards sign, 6 Madd. 1<)3 : and sec farther as to the

certificate, Bac. Ah. tit. Bankrupt. (N.) (7th ed.) No bank-

rupt shall be entitled to his certificate or be paid any allow-

ance, and any certificate if obtained shall be void, if bankrupt

shall, I iv any act of gaming or wagering, have lost in any one

day 20/., or shall within one year next preceding his bank-

ruptcy have lost 200/. by any contract for the purchase or

sale of any government or other stock, where such contract wTas

not to be' performed within one week after the contract, or

where the stock bought or sold was not actually transferred or

delivered in pursuance of such contractor where suJi bankrupt

shall, after an act of bankruptcy committed, or in contemplation

of bankruptcy, have destroyed, altered, mutilated, or falsified

any of his books, papers, writings, or securities, or made or been

privy to the making of any false or fraudulent entries in any

book of account or other document with intent to defraud his

creditors, or shall have concealed property to the value of 10/,

or upwards; or if any person having proved a false debt under

the commission, such bankrupt being privy thereto, or after-

wards knowing the same, shall not have disclosed the same to

his assignee within one month after such knowledge. 6 G. 4.

c. 16* § 130. Am. If the bankrupt or any person for him give

money or security for money to a creditor for signing the certi-

ficate, it is void, even though it was given without the privity

of the bankrupt. Holland v. Palmer, 1 Bos. # Pull, 95 :

' Rohson v. Cake, 1 Dong. 228: Exparte Butt, 10 Fes. 359:

Exparte Hall, 17 Fes. 62. If indeed money were given by an

enemy of the bankrupt merely for avoiding the certificate

it might be otherwise. 1 Dwg. 230. And where it was

given by a friend, without the privity of the bankrupt,

the court, upon application, ordered the cert i neate to be can-

celled, to enable the bankrupt to obtain a fresh certificate,

omitting the signature of the creditor who had received the

money. Exparte Harrison, 4 Montagu, B. L. App. 36.

A bill of exchange given to a creditor to induce him to sign

his certificate is void in the hands of an innocent holder.

3 Car. $ P. 379. and see Bac. Ab. Bankrupt (N. 1.) (7th ed.)

as to the assignment. Commissioners may appoint an assignee

or assignees of bankrupt s real and personal estate until others

are chosen, by the creditors, which assignee or assignees on

I removal must "deliver all the estate so assigned to him or them

to the new assignees, upon penalty of 200/. 6' G. 4. c. Id. § 45.

' (As 5 G. 2. c. 30. § 30.) Commissioners may direct any money,

I part of bankrupt's estate, to be invested in the purchase of Ex-

chequer bills, to be applied for benefit of creditors, subject to

j
control of the lord chancellor, (i G. 4. c. 16. § 103. (As

49 G. 3. c. 121. § 7.) If any assignee retain in his hands, or

employ for his own benefit, or knowingly permit any co-

assignee so to retain or employ, any sum to the amount of 100/.

or upwards, part of the estate of the bankrupt, or shall neglect

to invest anv money in the purchase of Exchequer bills when

directed, every such assignee shall be liable to be charged m
his accounts with such sum as shall be equal to interest, at the

R
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rate of 201. per cent, on all such money for the time during

which he shall have so retained or employed th.* same, or per-

mitted the same to he done, or during whic h he shall so have

neglected to invest the same m the purchase of Exchequer
hills. And commissioners are directed to charge every such

assignee in his accounts accordingly. 6 G. & c. It). § 10 k Am.
If any assignee indebted to the estate of which he is such
assignee, in respect of money so retained or employed by him
as aforesaid, become bankrupt ; if he obtain his certificate, it

shall only have the eSeet of freeing his person from arrest and
imprisonment, hut his future effects (his tools of trade,

necessary household goods, and the necessary wearing apparel
of himself, his wife and children, excepted) >hall remain liable

for so much of his debts, to the estate of which he was assignee,

as shall not be paid by dividends under his commission, to-

gether with lawful interest for the whole debt. 6 G. 4. c. 16.

§ 105. (As 49 G. 3. c. 121. § 6.) The commissioners shall at

the meeting appointed for the last examination of the bankrupt
appoint a public meeting (not sooner than four calendar
months from the issuing of the commission, nor later than six

calendar months from the last examination of the bankrupt),
whereof they shall give 21 days' notice in the London Gazette,
to audit the accounts of the assignees. And the assignees at
such meeting shall deliver upon oath a true statement in writ-
ing of all monies received by them respectively, and when and
on what account and how the same have been employed. And
the commissioners shall examine such statements, and compare
the receipts with the payments, and ascertain what balances
have been from time to time in the hands of such assignees
respectively, and shall inquire whether any sum appearing to
be in their hands ought to be retained. Assignees may be ex-
amined on oath touching such accounts, and may retain all

money expended in suing out and prosecuting the commission,
and all other just allowances, (i G. k c. Hi, § 10ft. New.

All public meetings under commissions of bankrupt in Lon-
don and all places within the bills of mortality, as well those
fixed by the commissioners, as also all meetings of creditors un-
der commissions, which are held in pursuance of public adver-
tisements, shall be holden within the building called The
Court of Commissioners of Bankrupt in Basinghall-strect,
London, unless otherwise specially directed in writing by the
major part of the commissioners. I and 2 G. 4. c. 1 1 j.°§ 3, 17.
The commissioners have power to order and direct the mes*

senger to take into custody any persons guilty of any riot or
disturbance, or who shall interrupt them in the exercise of their
duty, and to have such persons taken before any alderman or
magistrate acting in the commission of the peace, to be dealt
with according to law; and the warrant of commissioners shall
be an indemnity to the messenger. 1 and 2 G. 4. c. 115. § 21.
Any commissioner who shall receive from the creditors, or out
of the estate of the bankrupt, any farther sum than their stated
fees (set forth), or who shall eat or drink at the charge of the
creditors, or out of the estate of the bankrupt, or tYuler any
such expence to be made, shall be disabled for ever from acting
in such or any other commission, ft G. 4. c. 1 6. § 22. Am.
As fo actions against commissioners, $c.—No writ shall be

sued out against, nor copy of any progress served on, anv com-
missioner, for any thing done by him as such commissioner,
unless notice in writing of such intended writ or process shall
have been delivered to him, or left at his usual place of abode,
by the attorney or agent of the party intending to sue or cause
the same to be sued out or served, at least one calendar month
before the suing out or serving the same \ and such notice shall
set forth the cause of action which such partv has, or claims to

'

have, against such commissioner; and on the back of such notice
shall be indorsed the name of such attorney or agent, together
with the place of his abode, who shall receive no more° than
20s, for preparing and serving such notice, ft G. 4. c. I ft. $ 41
New.

^

No such plaintiff shall recover anv verdict against such
commissioner in any case where the action shall be grounded
on any act of the defendant as commissioner, unless it be

proved upon the trial of the said action that such notice was
given, but in default thereof such commissioner shall recover a
verdict and costs; and no evidence shall be permitted to be
given by the plaintiff on the trial of any cause of action except

such as is contained in the said notice, ft G. 4-. c. 1ft. J 4?\} . Neutt

Kvery commissioner may at any time within one calendar

mouth after such notice, tender amends to the party complain-

ing, or to his agent or attorney, and if the same is not accepted,

may plead such tender in bar to any action brought against

him grounded on such writ or process, together with the plea of
if Not Guilty," and any other plea with leave of the court

; and
if upon issue joined thereon, the jury shall lind the amends so

tendered to have been sufficient, they shall give a verdict for

the defendant ; and if the plaintiff shall become nonsuit
or >hall discontinue Ins action, or ifjudgment shall be given for

such defendant upon demurrer, such commissioner shall be

entitled to the like costs as he would have been entitled to in

ease he had pleaded the general issue only : and if upon issue

so joined, the jury shall find that no amends were tendered, or
that the same were not sufficient, and also against the defendant
on sikh other plea or pleas, they shall give a verdict for the
plaintiff, and such damages as they shall" think proper, which
he shall recover together with costs of suit : provided that if

any commissioner shall negleet to tender any amends, or shall

have tendered insuilicieut amends before the action brought, he
may, by leave of the court where such action sinJ I depend, at

any time before issue joined, pay into court such sum of money
as he shall think lit ; whereupon such proceedings shall be had
in court as in other actions where the defendant is allowed to

pay money into court, ft G. 4. c. 1ft. § 43. New. The com-
missioners of the Bankrupt Court are expressly made judges of
record (§ I.), and therefore are not liable to actions for ads
done wit hin the scope of their jurisdiction. 7 Barn. $ C. 394
But the country commissioners are not within this provision*
and are therefore only protected by the above provisions.
Every action brought against any person, for any thing done in
pursuance of this act, shall be commenced within t hree calendar
months next after the fact committed - and the defendant in
such action may plead the general issue, &e. and be entitled to
double costs in case of a verdict, ft G. 4. c. 16. § 44, New. In
any action by or against any assignee, or in anv action against
any commissioner, or person acting under the warrant of the
commissioners, for any thing done as such commissioner or under
such warrant, no proof shall be required at the trial of the
petitioning creditor's debt, or of the trading, or act or acts of
bankruptcy respectively, unless the other partv in such ac tion
shall, il defendant at or before pleading, and if plaintiff before
rejoin d. give notice in writing, that he intends to dispute
some and which of such matters; and in case such notice shall
have been given, if the matter so disputed shall be proved, or
admitted, the judge may, if he thinks iit, grant a certificate of
such proof or admission, and such assignee, &c. shall he entitled
to the costs ol such notice, Sec. 6 G. 4. c. H>. § 90. Am.
The commissioners are authorised to commit the bankrupt,

as well as any persons who shall be summoned before them, and
who shall not answer to their satisfaction, or shall refuse to
sign their examination reduced into writing, ft G. 4. r. 1ft S

S 3ft.
Also to summon and examine bankrupts wife (6 37.) and to
summon persons suspected of having bankrupt's property in their
hands, and to compel them to produce books, ttc. (§ 33.) And
to examine all persons present at anv meeting. § 34. If any
person be committed by the commissioners tor refusin- to an-
swer,or not fully answering any question*, they shall in their
warranto! commitment specify everv such question. Provided,
it any person committed shall bring anv habeas corpns. and
there snail appear on the return any suJh insufficiencv in the
orm of the warrant by reason whereof he might be discharged,
the judge before whom such party shall be brought shall com-
mit such person to the same prison, there to remain until lie
shall conform, unless it shall be shown by the party committed
that he has fully answered all lawful questions put to him bj



the commission ers; or (if such person was committed fur refus-

ing to Le sworn, or for not signing his examination), unless it

shall appear that he hail a sufficient reason for the same. And
the judge shall, if required by the party committed, look at the

whole of the examination, and if it shall appear from the whole

examination that the answers of the party are satisfactory, such

judge shall order the party so committed to be discharged.

6 G. 4. c. § 39. Am. In every action in respect of such

commitment brought by any bankrupt or other person cum tou-

ted, the court may inspect and consider the whole examination

if thereto required by the defendant ; and if upon such inspec-

tion and consideration it shall appear to the court or judg;. that

the party was lawfully committed, the defendants in such action

shall have the same benefit therefrom as if the whole of' such

examination had been stated in the warrant of commitment,

fi 0. 4. c L& § 40. New. We have before seen that by the

Bankrupt Court act a single commissioner of that court can only

commit the bankrupt or other person to the custody of the officer

to be brought before the Subdivision Court or before the Court

of Review.

IV. The Effect of the Fiat
(
formerly the Commissioti) on the

Property of the Bankrupt*—The Bankrupt Court act has materi-

ally altered the mode in which the estate and effects of the bank-

rupt are to become vested in the assignees. The hargain and

sale, and assignments, from the commissioners to the assignees

are done away ; and by § 25. when any person hath been

adjudged a bankrupt, all his personal estate which by lawr may
he assigned by the commissioner, shall become vested in the as-

signees by virtue of their appointment as fully as if assigned by

deed to the assignees : and on the death or removal of any assig-

nees the personal estate shall vest in the newly appointed assig-

nee, either alone or jointly with the existing assignees, as the

case may require* Sect. 26'. makes a similar provision as to

the real estate of the bankrupt, whether in the United King-

dom or in the plantations or colonies. The following clause in-

troduces the important alteration appointing official assignees

:

" That a number of persons, not exceeding thirty, being

merchants., brokers, or accountants, or persons who are or have

been engaged in trade in the cities of London or Westminster,

or the parts adjacent, shall be chosen by the lord chancellor

to act as official assignees in all bankruptcies prosecuted in the

said Court of Bankruptcy ; one of which said official assignees

shall in all cases be an assignee of each bankrupt's estate and

effects, together with the assignee or assignees to be chosen by

the creditors; such official assignee to give such security, to he

subject to such rules, to be selected for such estate, and to act in

such manner as the said chief and other judges, with the con-

sent of the lord chancellor, shall from time to time direct ; and

all the personal estate and effects, and the rents and profits of the

Teal estate, and the proceeds of sale of all the estates and effects,

real and personal, of the bankrupt, shall in every case be pos-

sessed and received hy such official assignee alone, save where it

shall be otherwise directed by the said Court of Bankruptcy,

or any judge or commissioner thereof ; and all stock in the pub-

lic funds or of any public company, and all monies, Exchequer

bills, India bonds, or other public securities, and all bills, notes,

and other negot iable instruments, shall be forthwith transferred,

delivered, and paid by such official assignee into the Hank of

England, to the credit of the accountant-general of the high

Court of Chancery, to be subject to such order, rule, and regu-

lation, for the keeping the account of the said monies and other

effects, and for the payment and delivery in, investment, and

payment and delivery out of the same, as the lord chancellor

or the said Court of Review, or any judge of the said Court of

Bankruptcy, if authorised so to do by any general order of the

same court, shall direct; and if any such assignee shall neglect

to make such transfer, delivery, or payment, every such assignee

shall be liable to be charged in the same manner as by the said

recited act is provided in cases of neglect by assignees to invest

money in the purchase of Exchequer bills, when directed so to

do. Provided always, that until assignees ehoscn by the cre-

ditors of each bankrupt, such official assignee so to he appointed
to act with the assignees to be chosen by the creditors shall be

enabled to act, and shall he deemed to be, to all intents and
purposes whatsoever, a sole assignee of each bankrupt's estate

and effects. I & 2 W* 4. c. 56. § 22.
*' Provided always, that nothing herein contained shall extend

to authorise any such official assignee to interfere with the as-

signees chosen by the creditors in the appointment of a solicitor

or attorney, or in directing the time and manner of effecting

any sale of the bankrupt's estate or effects." § 23,

We shall nowT shortly state the leading principles as to the

operation of theJiai (or commission) on property of the bank-
rupt.

A mere possibility of right will pass to the assignees; for in-*

stance, where property is devised to a person for life, remainder

to such of his children as shall be living at the time of his death;

and one of the children in the life time of the lather becomes

bankrupt, and obtains his certificate, and then the father dies ;

the bankrupt's share of the property will have passed to his as^

signces under the assignment. Iligdeu v. t\ iltiammn, 3 P. fi nis.

132. But a possibility that lands will come to the bankrupt by
tie cent, if they do not actually descend to him before lie ob-

tains his certificate, will not pass to his assignees. Moth v. Frame,
Amh.sgi. Caflekm v. Leighton,3 Meriente, App. 667.

Incorporeal hereditaments which may be legally sold are in-

cluded in the assignment ; and all powers vested in any bank-
rupt which he might legally execute for his own benefit (except

the right of nominal ion to any vacant ecclesiastical benefice)

may be executed by the assignees for the benefit of the creditors,

in such manner as the bankrupt might have executed the same.

6 G. 4. c, 1 6\ § 77. (As S G. I. c. 81. § 3.) A policy effected

by the bankrupt on his own life is a possibility of benefit to

which the assignees are entitled. 1 Camp* 4S7. And assignees

are entitled to recover money lost at play by the bankrupt before

his bankruptcy . 1 Barn. @. 444.
The commissioners shall hy deed indented and enrolled make

sale for benefit of the creditors of any lands, tenements, and
hereditaments, situate either hi England or Ireland, whereof
the bankrupt is seised of any estate- tail, in possession, rever-

sion, or remainder, and whereof no reversion or remainder is

in the crown \ and every such deed shall be good against the

bankrupt and his issue, and against all persons claiming under

him after he became bankrupt, and against all persons whom the

said bankrupt hi/ fine, common recovery, or any other means, mit*ht

cut off or bar.
^

<> G. 4. c. 1
6*.

§ 65. (As 2l\fac. L c. Iff, § 12.)

B|lt now by the Bankrupt Court act, 1 and 2 W. 4. c. 56*. § 26.

all the real estate of the bankrupt vests in the assignees by vir-

tue of their appointment.

If any bankrupt shall have any government stock, funds, or

annuities, or any of the stock of any public company, either in

England, Scotland, or Ireland* standing in his name in his own
right, it shall be lawful for the commissioners by writing under

their hands to order all persons (whose act or consent is thereto

necessary) to transfer the same into the name of the assignees,

and to pay all dividends upon the same to such assignees. And
all such persons whose act or consent is so necessary are indem-

nified for all things done or permitted pursuant to such order,

6 G. 4. c. 16. § 80. (As 36 G. 3. c. 90- § 2, 3. with the addition

printed in italics.

)

Goods and chattels in bankrupt's possession, order , or dispo-

sition pass to the assignees hy the assignment. If any bank-

rupt at the time he becomes bankrupt, shall, by the consent and
permission of the true owner thereof, have in his possession,

order, or disposition any goods or chattels whereof he was re-

puted owner, or whereof he had taken upon him the sale, alte-

ration, or disposition, as owner, the commissioners shall have

power to sell and dispose of the same for the benefit of the cre-

ditors under the commission. 6 G. 4. c. 16. ij 72. (As in 21 Jac. 1.

c. 19. % 11.) Provided, that this shall not invalidate or aficet any

transfer or assignment of any ship or vessel, or any share

it 2
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thereof made as a security for any debt or debts, either by way
of mortgage or assignment duly registered according to the act

(6 G. & r. 110,) for the registering of vessels, 6 G. 4. c. Hi.

It would be impossible in this Dictionary to give even a sum-
mary of the numerous cases decided on this clause. For which
see Iiac. Ab. Bankrupt (G.) (cd. by Gwillim and Dodd) ; Mr.
Deacon x work on Bunh-ruptetf; Rnsaw on Evidence, p. 1:>7* Some
of the leading principles on the subject may be however stated.

All personal goods and chattels are within the statute, as ships

and utensils of trade, unless such utensils are let, and there is a

usage of trade for the utensils to be let: so stock bills of ex-

change, policies of insurance, shares in a public company, and
in a newspaper, have been held to he within the statute. See
the cases Roscoc on Evidence, p. 438.

In order to bring the case within the statute the assignees
should, in general, give some evidence beyond that of mere pos-
session. W here the bankrupt has once been the owner of the
property in question, the mere fact of possession may, it is ssM,
raise a presumption that he continues in possession as reputed
owner; but where the bankrupt has never been the real owner,
possession may not of itself show him to be reputed owner, and
it would then be necessary ftor the assignees to establish that
fact by other evidence, i Lvtgard v. Messifer, 1 B. § C 308.
Where it appears in evidence that, in some instances, articles
used in collieries belong to the tenants, and that in others they
do not ; that, though in some cases the landlord, in demising col-

lieries, permits the lessee, on certain conditions, to have the use
of the fixtures and other things during the demise, yet, that in
Other instances they belong absolutely to the lessee ; then if the
possession of such things is consistent with the fact of a person
being absolute owner, the mere possession of such things ought
not to raise an inference on the mind of any cautious person
acquainted with the usage that the person in possession is the
owner. Per AiMt, & J., Storer v. Hunter, 3 B. $ C 376 : see
Thackthwaiie v. Cock, 3 Taunt. -1-N7, post. In order to prove
the bankrupt reputed owner, evidence of reputation is admis-
sible. Other v, Bartleit, 1 B. $ B. £(i<). And on the other
hand, evidence of a contrary reputation is admissible for the
defendant. Chirr v. Mutton, Holt, 327. Thus, evidence of the
bankrupt being in possession of furniture, &c, under an agree-
ment which was notorious in the neighbourhood, was held to
take the case out of the statute. Mutter v. Moss, 1 M. $ S. 335.
Goods which have come to the possession of the bankrupt after
the act of bankruptcy arc not within the statute. 2 Bin*r. k
The property of infants who cannot consent arc not within the
statute. 3 Esp. S3. Where the goods were by agreement left
in the seller's possession, but the purchaser marked them with
his initials, it was held they were within the statute. 5 Bam.

A. 134-: 1 Barn, % C. SOS : and see 1 Ghpi $ Ja . 40£ :

0 Bin*:, 270. Goods sent upon sale or return to a tradesman
arc within his possession, order, &e. and pass to his assignees.
2 Camp. 83. The share of a dormant partner seems to be
within the statute when the ostensible partner becomes bank-
rupt. 2 Barn. $ G 389. 406',

If bankrupt being a f the time insolvent shall (except upon the
marriage of any of his children, or for some valuable consi-
deration) have conveyed, assigned, or transferred to any of his
children or any other person any hereditaments, offices, fees, an-
nuities, leases, goods or chattels, or have delivered or made over
to any such person, any bills, bonds, notes, or other securities,
or have transferred his debts to any other person or persons, or
into any other person's name, the commissioners shall have
power to sell and dispose of the same, nnd evcrv su.-h sale .lull
be valid against bankrupt, and against such children and per-
sons as aforesaid, and against all persons claiming under him
6 G, 4. c. 16. § 73. (As 1 Jac. 1, c. J5. § 5.)
The assignees of a bankrupt may take advantage of a con-

dition or power of redemption as fully as the bankrupt mmht
have done. 6 G. 4. c. 16\ § ?0. (As 21 Jac. h c. 19. 13 f

If any bankrupt shall as trustee be seised, possessed of/ or

entitled (either alone or jointly) to any real or personal estate,

or any interest secured upon or arising out of the same, or shall

have standing in his name as trustee, either alone or jointly,

any government stocks, funds, or annuities, or any of the Scock

of any public company, either in England, Scotland, or Ire-

land, the lord chancellor (on the petition of the persons en-

titled, in possession, to the receipts of the rents, issues, and profits,

dividends, interest, or produce thereof, on due notice, given to

all persons interested therein), may order the assignees, and all

persons whose act or consent thereto is necessary, to convey,

assign, or transfer such estate, interest, stock, funds, or annuities,

to such person as the lord chancellor shall think fit upon the

same trusts, &c. 6 G. 4. c. 1(5. § 79* Am. of 36 G. 3. c. 90. § 1.

On this section Mr* Eden remarks, i! As trust estates do not

pass by the assignment of the bankrupt's effects, this provision

may appear unnecessary ;** observing, however, that there hatffc

been cases (as where the bankrupt was inferred to be a trustee

for his wife) in which the court has treated the assignee as a

trustee, and ordered him to convey. But see 2 P. Wms. 3 I 9.

A petition to compel assignees to join in a conveyance of trust

property was discharged with costs. Montagu § M'Arthurs
Reports, part 2, p.

Property in bankrupt's possession as executor, or as factor for

another, or property which has been placed in his hands for a
specific purpose, will not pass to the assignees: nor money
received by an overseer of the poor, if kept apart from Ms
general property, Re.c \\ Eggingtuu, 1 Term Brp. 3J0.

The relation to the act of bankruptcy.—All conveyances
by, and all contracts and other dealings by and with any* bank-
rupt, bona fide made, and entered into more than two calendar
months before the date and issuing of the commission (see

1 Moo. cy Math, Ca. 13;. 140.) against him, and all executions
and attachments against the lands and tenements, or goods and
(battels, of such bankrupt, bondfide executed or levied more
than two calendar months before the issuing of such commit
sion, shall be valid, notwithstanding any prior act of bankruptcy
by him committed, provided the person so dealing with such
bankrupt, or at whose suit or on whose account such execution
or attachment shall have issued, had not at the time of such
conveyance, contract, dealing, or transaction, or at the time of
executing or levying such execution or attachment, notice of
any prior act of bankruptcy by him committed. Provided
also {which is a ne?v provision of this act), that where a com-
mission has been superseded, if any other commission shall
issue against any person comprised in the first commission,
Within two calendar months next after it shall have been
superseded, no such conveyance, &c. shall be valid, unless
made, entered into, executed, or levied, more than two calen-
dar months before the issuing the first commission, 6 G 4
c. 16, § 81. Am,

All payments, really and bona fide made bv any bankrupt
or by any person on his behalf, before the date and issuin/rf
the commission against such bankrupt, to anv creditor of such
bankrupt (such payment not being a fraudulent preference to
such creditor), shall be deemed valid, notwithstanding any
prior act of bankruptcy, by such bankrupt committed, and all
payments really and bonA fide made to anv bankrupt before
the date and issuing of the commission against such bankrupt,
shall be deemed valid, notwithstanding anv prior act of bank-
niptcy committed; and such creditor shall not be liable to
reiund the same to the assignees of the bankrupt, provided the
person so dealing with bankrupt had not at the time of such
payment by or to such bankrupt, notice of anv act of bank-
ruptcy committed, 6 G. 1-. c. 16. § 82, Am.

'

Where A purchased a library of li, after an act of bank-
ruptcy by B of which A. was ignorant, it was held the
assignees could not recover the value of the books, without at
least tendering the price, since the payment of it was valid
under the 8£d sect. 9 Barn. % C. 4.5 : sed vid, fi Bin*. 017-
1 he clause extends to payments bona fide made before Hie act
took etteet, 5 Bing. 177. A payment made by a partner
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who 1ms coram it ted an act of bankrupted, of a partnership

debt due from the firm, before the act of bankruptcy, is not

good, if the creditor had notice of the partner's act of bank-

ruptcy. 5 Bing. ~3i. Where the bankrupt, after a secret

act of bankruptcy, bought on credit, and sold for ready money
at unduly low prices, the purchasers were held not protected

under the K^d sect., unless the purchase was in the usual

course of business. 1 Moo* ey Mafic. 4<)7-

The issuing of a commission shall he deemed notice of a

prior act of bankruptcy (if an art of bankruptcy had been

act u allv committed before the issuing of the rum mis,ion) in

cases where the adjudication of the person or persons against

whom such commission has issued, shall have been notified in

the Gazette, and the persons to be affected by such notice may
reasonably be presumed to have seen the same. 6 G. 4. c, I ft

§ 83. New.
No person or corporation having in their possession or

custody any money, goods, wares, merchandizes, or effects,

belonging to any bankrupt, shall be endangered by reason of

the pavmcnt or delivery thereof to the bankrupt or his order;

provided such person or company had not, at the time of such

delivery or payment, notice that such bankrupt had committed

an act of bankruptcy. l> G. 4. c. Hi. § 84. (As 56 G. 3.

c.137. §1.)

If any accredited agent of any corporation shall have had

notice of the act of bankruptcy, such corporation shall be

deemed to have had such notice. § 85. (As 50 G. 3. c. 137. § 2*)

No purchase from any bankrupt, bond fide and for valuable

consideration, where the purchaser had notice at the time of

such purchase of an act of bankruptcy committed, shall be im-

peached by reason thereof, unless the commission against such

bankrupt shall have been sued out within twelve calendar

months after such act of bankruptcy. (> G. 4. c. 16. § 8(i. Am.
No title to any real or personal estate sold under any com-

mission or any order in bankruptcy shall be impeached by the

bankrupt, or any person claiming under him, in respect of any

defect in the suing out of the commission, or in any of the

proceedings under the same, unless the bankrupt shall have

commenced proceedings to supersede, and duly prosecuted the

same, within twelve calendar months from the issuing thereof.

6 G. 4. c. 10'. § 87. Neiv.

V. Practical Directions as to hiddenhi I Proceedings, the

Effect ofBankruptcy on all Parties concerned, and Miscellaneous

Matten— Reference to arbitration.—Assignees, with consent of

major part in value of creditors who shall have proved under the

commission, present at any meeting whereof twenty-one days'

notice shall have been given in the Gazette, may compound
with any debtor to the bankrupt's estate, and take any rea-

sonable part of the debt in discharge of the whole, or may
give time and take security for the payment of such debt, or

may submit any dispute between such assignees and any per-

sons concerning any matter relating to such bankrupt's estate,

to the determination of arbitrators, to be chosen by the

assignees and by the major part in value of such creditors, and
the party with whom they shall have such dispute, and the

award of such arbitrators shall be binding on all the creditors;

and the assignees are indemnified for what they shall do

accordingly, and no suit in equity shall be commenced by the

assignees without such consent. 6' 0. 4. c. if). § 88. (As
5 G\ 2. c. 30. § 34, 35.) Provided that if one- third in value,

or upwards, of such creditors, shall not attend at any such

meeting (whereof such notice shall have been given), the

assignees shall have power, with the consent of the commis-
sioners, testilied in writing under their hands, to do any such

matters. 6 G. 4. c. l6. § 88. New Addition,

By the Bankrupt Court act, § 43. if any assignees refer

matters to arbitration, the agreement of reference may be made
a rule of the Court of Bankruptcy, and all the same remedies

and liabilities shall accrue thereon as accrue on a reference

made a rule of any court of record. A general reference to
arbitration by assignees, without anv protest, is an admission
of assets. 2 Pose Ca. 50.

Bankrupt's disputing i he commission.—- If the bankrupt shall
not (if he was Within the United Kingdom at the issuing of
the commission), within turn calendar months after the adjudi-
cation, or (if he was out of the United Kingdom) within
twelve calendar months after the adjudication, have given
notice of his intention to dispute the commission, and have
proceeded therein, with due diligence, the depositions taken
before the commissioners, at the time of or previous to the
adjudication of the petitioning creditors debt, and of the trading
and acts of bankruptcy, shall be conclusive evidence of the

matters therein respectively contained in all actions at law or
suits in equity, brought by the assignees for any debt or

demand for which the bankrupt might have sustained any suit.

6 G. 4. c. 16. § 92.

The Bankrupt Court act introduces a most important provi-

sion as to the bankrupt's disputing the adjudication of bank-<

ruptey. By § 1 T- if* any trader adjudged bankrupt shall be
minded to dispute such adjudication, and shall present a
petition praying the reversal thereof to the Court of Review
within two months from the adjudication, if such trader is

residing in the United Kingdom,— or within three calendar

months, if residing in any other part of Europe,— or within one
year, if residing elsewhere,—or within such other time as the

court shall allow (not exceeding one year), such court shall

hear and decide on the petition, or at the option of the bank-
rupt., ami on his finding security for costs (if the court think

fit), shall direct an issue to try any matter of fart affecting the

bankruptcy, by a jury, before the chief or other judge of the

court ; and if the verdict is not set aside within one month
after trial, or if the adjudication shall not be set aside by the

court, such verdict or adjudication shall, as against the bank*
rupt, and also against the petitioning creditor, and any
assignee of the bankrupt, and all persons claiming under the
assignee, and all persons indebted to the bankrupt's estate, be
conclusive evidence that the party was or was not a bankrupt
at the date of the adjudication, any other act, debt, or trading,

than the act, debt, or trading proved at the trial notwithstand-

ing. Provided that an appeal shall be to the lord chancellor

from the decision of the C ourt of Review, upon matter of law
or equity, or on the refusal or admission of evidence.

If assignees commence action or suit before the time allowed

for disputing the commission shall have elapsed, the defendant,

after notice given to the assignee, shall be entitled to pay the

same or any part thereof into court, and all proceedings shall he

stayed ; and after time has elapsed, the assignees shall have
the same jiaid to them out of the court. 6 Q, 4s c. 16. § 93.

Ne?r.

If the commission should be afterwards superseded, all per-

sons from whom assignees shall have recovered are discharged

from all demands which may be made in respect of the same
by the persons against whom commission issued; and all per-

sons who, without suit, shall bona ,/idc deliver up possession of

any real or personal estate, are discharged in like manner;
provided such notice to try the validity of the commission had
not been given, and been proceeded with within the time and
manner aforesaid. G 0\ i. e. U). § [Ms Xctr.

In any action (or suit in equity) by or against any assignee,

or in any action against any commissioner, or person acting

under the warrant of the commissioners, for any thing done
as such commissioner, no proof shall be required at the trial

of the petitioning creditor's debt, or of the trading or acts of

bankruptcy, unless notice be given that those matters are to be

disputed; and if notice given and matter proved, the judge

before whom cause is tried may (if he thinks fit) grant a certi-

ficate thereof ; and the assignee, commissioner, or other person,

shall he entitled to costs of notice, which, if commissioner, &e.

obtain a verdict, shall be added to costs; and if the other party
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obtain a verdict, shall be deducted from the costs they would

otherwise be entitled to receive. 6 G* 4. c. 16. § 90. Am. yi.

(As 49 G. 3. c. 121. § 11.)

The dividend.—The commissioners shall (not sooner than

four nor later than twelve calendar months from the issuing

the commission) appoint a public meeting (whereof they shall

give twenty-one days' notice in the Gazette), to make a

dividend of the bank runt's estate, at which meeting all cre-

ditors who have not proved their debts shall be entitled to

prove the same ; and commissioners at such meeting shall

order such part of the net produce of the bankrupt's estate in

the hands of the assignees as they shall think iit to be forth-

with divided amongst such creditors as have proved debts

under the commission, in proportion to their respective debts,

and shall make an order for a dividend in writing under their

hands, and shall cause one part of such order to be tiled among
the proceedings under the commission, and shall deliver another

part thereof to the assignees, which order shall contain an
account of the time and place of making such order, of the

amount of the debts proved, of the money remaining in the

hands of the assignees to be divided, of how much in the

pound is then ordered to he p;dd to every creditor, and of the

money allowed by the commissioners to he retained by the
assignees, with their reasons for allowing the same to be
retained ; and the assignees, in pursuance of such order (and
without any deed of distribution made for that purpose), shall

forthwith make such dividend, and shall take receipts in a
book to be kept for that purpose from each creditor for the
dividend received, and such order and receipt shall be a dis-

charge to the assignee for so much as he shall pay pursuant to

such order, and no dividend shall he declared', unless the
accounts shall have been first audited, (i G. 4% c. \6. § 107,
(As & G.2. c. 30, § 33.)

The audit mentioned in the preceding sections to he ap-
pointed by the commissioners at the last examination of the
bankrupt, not sooner than four mouths from the issuing of the
commission, nor later than six months from the last exami-
nation ; at which meeting the assign.es shall deliver a state-
ment upon oath of money received bv them, and how emploved.
6 G. 4. c \6. £ \i)l>. Xt'ir.

Creditors having security for their debts shall not receive
more than the other creditors, except in respect of any execution
or extent, served and levied by seizure upon, or any mortgage
or lien upon any part of the property of bankrupt, before the
bankruptcy, ii G. & c. 10'. § 108. Am. And no such creditor who
shall sue out execution on any judgment by default, confession,
or nil died, shall avail himself of such execution to the prcju^
dice of other fair creditors, but shall be paid only rateably with
other creditors. In Bac. Ah, Bankrupt (E.)" (7th ed!) Mr.
Dodd observes, in a note, "The last clause is verv obscure; hut
the construction put upon it is, that a creditor suing out execu-
tion on judgment obtained by verdict, is entitled to retain the
goods, provided the seizure took place before the act of bank-
ruptcy ; but that a creditor suing execution on a judgment by
default, &c., will not be entitled to retain the goods unless the
sale as well as the seizure is complete before the bankruptcy."
See Wymer v. Ketuble, 6 Bam. g> Cres. 4?9; Norland v
Pcllalt, 8 Bam & Ores. Notla/ v. Buck, 8 Bam. & Cres
169: and in re Uashhoum, Id. 44-£ As the operation of this
clause had the effect of checking the settling of actions bv
giving cognovits, the 1 W. 4. c. 7. § 7« has provided a remedv,
and has placed judgments on cognovit in adverse suits on the
same fooling as judgments after verdict, with respect to bank-
ruptcy. r

If bankrupt's estate shall not have been wholly divided upon
the nrst dividend, commissioners shall, within eighteen calendar
months after the issuing the commission, appoint a public meet-mg (whereof twenty-one days' notice shall be given in the Ga-
zette), to make a second dividend of bankrupt's estate, when all
floors who hare not proved their debts muv prove the same

And commissioners at such meeting shall order the balance to

be forthwith divided amongst such of the creditors as shall

have proved their debts. And such second dividend shall be

final, unless any action a I law or suit in equity be depending,

or any part of the estate be standing out not sold or disposed

of, or unless home other estate or effects of the bankrupt shall

afterwards come to the assignees, in which case they shall, as

soon as may be, convert such estate and effects into money;

and, within two calendar months after the same shall be so

converted, divide the same in manner aforesaid- 6 G> 1-. c. IQ,

§ 109. (As 5 G. 2. c. 30. § V>7 )
Assignees shall file in the

bankrupt's office an account of all unclaimed dividends in their

hands, or he charged with 5 per cent interest thereon ; and

under order of lord chancellor, the amount of such unclaimed

dividends shall be invested, and, after three years, divided

among the other creditors. (> G. 4, c. 16'. § 110. New.
No action shall be brought against the assignees by any

creditor who shall have proved under the commission ; but if

the assignees shall refuse to pay any such dividend, the lord

chancellor may, on .petition, order payment thereof, with

interest for the time that it shall have been withheld, and the

costs of the application. C G. 4. c. 16. § 111. (As 49 6\ 3.

c 12 J * § 12.)

If London commissions be not prosecuted within fourteen

days, or country commissions within twenty-eight days, after

the respective dates thereof, the court upon petition will super-

sede them. Ord. Loughb, 26th June, 119$ : see ei parte

Fletcher, J Base. LH : Harrison
1

s case, B. ey C. J 74. Unless

from circumstances it became impossible to prosecute them
within the time. Export* Freeman, i Rose, 380 : and see 22ft*

v. Hai/es, 1 Gh/n cy I. 25&: Eden, 166.
If a trader, after a docket struck against him, give to the

creditor who struck it any money, security, or other satisfac-

tion for his debt, or any part thereof, whereby such person may
receive more in the pound iu respect of his debts than other
creditors, such payment, &c. shall be an act of bankruptcy;
and the lord chancellor in such a case may either declare the

commission issued upon the docket struck to be valid, and direct
the same to be proceeded in, or may order it to be superseded,
and a new commission may thereupon i.vMic. (>' G. 4. e. 16".

§ S. Am.
The court, however, refused to supersede the commission

upon this ground, upon the petition of the bankrupt. ExpurU
Kirk, 15 Fes. 46 k If at any meeting of creditors, after the
bankrupt shall have passed his last examination (whereof and
of the purport whereof t wenty-one days' notice shall have been
gjven in the Loudon Gazette), if the bankrupt or his friends
shall make an offer of composition, and security for such compo-
sition, which nine-tenths in number and value of the creditors
assembled at such meeting shall agree to accept, another meet-
ing for the purpose of deciding upon such offer shall be ap-
pointed, whereof such notice as aforesaid shall be given;
and if, at such second meeting, nine-tenths in number and
value of the creditors then present shall also agree to accept
such offer, the lord chancellor shall, upon such acceptance
hemg testified by them in writing, supersede the said conW
sion. 0 G. 4. c. 16. § 133. New.

• ^
nd "deciding uP°n such order any creditor whose debt

is below 20/. shal not be reckoned in number, but the debt due
to such creditor shall be computed in value; and anv creditor
to the amount of 50/. and upwards, residing out of Kneland,
shall be personally served with a copy of the notice of the
meeting to decide upon such offer as aforesaid, and of the pur-
pose for which the same is called, so long before such meeting
as that he may have time to vote thereat, and such creditor
shall be entitled to vote by letter of attorney, executed and
attested in manner required for such creditor's voting in the
choice of assignees. And if any creditor shall agree to accept
any gratuity or higher composition, for assenting to such oifer,
he shall forfeit the debt due to him, together with such



tuity or composition, ami the bankrupt shall (if thereto re-

quired) make oath before the commissioners that there has been

no such transaction between him (or any person with his pri-

vity), ami any of the creditors, and that he has not used any un-
due means or influence with any of them to attain such consent

as aforesaid. 6 G. 4. c. 1 6. § 1 34. Ne?c.

Creditor not both to sue ami prove,—Xo creditor who has

brought any action, or instituted any suit against any bankrupt

in respect of a demand prior to the bankruptcy, or which
might have been proved under the commission, shall prove a

debt under the commission, or have any claim entered upon

the proceedings without relinquishing such action or suit ; and

in case such bankrupt shall be in prison or custody at the suit

of, or detained by, such creditor, lie shall not prove or claim as

aforesaid without giving a sufficient authority in writing for

the discharge of such bankrupt, and the proving or claiming a

debt under a commission by any creditor shall be deemed an
election by such creditor to take the benefit of such commis-
sion with respect to the debt so proved or claimed ; provided

that such creditor shall not be liable to the payment to such
bankrupt , or his assignees, of the costs of such action or suit so

relinquished by him ; and that where any such creditor shall

have brought any action or suit against any such bankrupt;

jointly with any other person or persons, his rclinqui:-.Mug such

action or suit against the bankrupt shall not affect any action or

suit against such other person or persons. Provided also, that

any creditor who shall have so elected to prove or claim,

if the commission be afterwards superseded, may proceed in any
action as if he had net so elected ; and in bailable actions shall

be at liberty to arrest the defendant de novo, if he has not put

in bail below, or perfected bail above ; or
?
if he has put in or

perfected such bail, to have recourse against such bail by re-

quiring the bail below to put in and perfect bail above within
the first eight days in term, after notice in the London Gazette
of the superseding such commission, and by suing the bail upon
the recognizance if the condition thereof is broken. 6 G. 4.

c. 16. § 50, This section is founded on 49 G. 3. r. J 21* § 8.

with the addition of the last clause relating to any proceedings

if commission should be afterwards superseded.

The proving under a separate commission against one of two
partners, or obligors, &c, does not prevent the creditor from
suing the other, but he will not be allowed to sue both ;

Bradlei/ v, Millar, 1 Hose, 27$ ; at least unless he gives an
indemnity to the bankrupt against the eosts and other conse-

quences of the action. Exparte Read, 1 Roue, 4-60: 1 /V*.

§ Beams , 346- And proof cannot be retracted in order that

the creditor may avail himself of securities which turn out
more available than he at first imagined. E.rparte Dowries,

1 Ro$e,[)6: 18 I'es. 2<J0 : and see e.rpai fe Solomon, 1 Ghpi.

4" I. 25, And a creditor's proof under a commission does not

prevent him from impeaching it. Stewart v. Rickman9 1 Esp.
108.

The proof under the commission is only an election to take

the benefit of the commission as to that particular debt, and
such proof does not preclude the creditor from bringing an
action or suit for a distinct debt : but the former part of the

section prohibiting a creditor who has brought an action, or in-

stituted a suit, from proving a debt, or having anij claim entered

on such commission, without relinquishing such action or suit,

applies to prevent a creditor from proving a fit/ distinct demand
whatever without relinquishing his action. J Barn* § A. 121 :

5 Bam. cy A. f)5: Bac. Ah, Bankrupt. (E.) (7th ed.)

Whenever it shall appear to the assignees, or to two or more
creditors, who have each proved debts to the amount of 201. or

upwards, that any debt proved under the commission is not

justly due in whole or in part, such assignees or creditors may
make representation thereof to the commissioners. And com-

missioners may summon and examine any person who shall have

so proved, together with any person whose evidence may appear

to the commissioners to be material, either in support of, or op-

position to, such debt; and if commissioners, upon evidence given

on both sides, or (if the person who shall have so proved, as
aforesaid, shall not attend to be examined, having been first

duly summoned, or notice having been left at his last place of
abode), up . n the evidence adduced by such assignees or credi-
tors, as aforesaid, shall be of opinion "that such debt is not due,
cither wholly or in part, the commissioners shall be at liberty to
expunge the same either wholly or in part from the proceedings.
Provided that such assignees or creditors, requiring such inves-
tigation, shall, before it is instituted, sign an undertaking, to be
filed with the proceedings, to pay such costs as the commissioners
shall adjudge to the creditor, who has proved such debt, such
costs to be recovered by petition. Provided also, that such
assignees or creditors may apply in the first instance by petition
to the lord chancellor, or either party may petition against the
determination of the commissioners. 6 G, 4>. c. 16. § 60. New*

Mutual credit and set-off.—Where there has been mutual
credit given by the bankrupt, and any other person, or where
there are mutual debts between the bankrupt and any other
person, the commissioners shall state the account between them*
and one debt or demand may be set against another, not with-
standing any prior act of bankruptcy committed by bankrupt
before the credit given to, or the debt contracted by, him ; and
what shall appear due on cither side, on the balance of such
account, and no more, shall be claimed or paid on either side

respectively ; and every debt or demand proveable against tho
estate of the bankrupt may also be set off in like manner,
against such estate. Provided that the person claiming the
benefit of such set-off had not, when such credit was given, notice

of an act of bankruptcy by such bankrupt committed. 6 G. 4.

c. 16. § 50. (As 5 G. 2. c. 30 §28: 46 G. 2. c. 135. § 3.)

Contingent debts not due at the bankruptcy could not be set

off; but as they are now proveable under § 56".
( jtost), it seemS

they may he set oil'. Bac. Ah. Bankrupt, (K.) (7th ed.)

Under the former acts the holders of cash notes of the bank-
rupt, payable to bearer, could not set them off against a
debt due to the bankrupl, and sued for by the assignees, unless

it be showed that they came to his hands before the bank-
ruptcy. 6 Term Rep. 57 : 9 Marsh. B. 206. Under the pre-

sent act (§ 50.) the party holding such notes may set tliL-m

off, though he take them after an act of bankruptcy, provided
he had no notice of it ; and this, although he had notice of the

banker's having stopped payment, for notice of an act of bank-
ruptcy alone prevents the set-oil' under the new act. 10 Barn*
4* C. 217- If* however, the party receives notes of a Jirm
after he has notice of an act of bankruptcy of any of the part-

ners, this will defeat his right of set-off. 1 Barn. § Adol. 343.

It is now settled that the same mutuality is necessary in

case of debts and credits under the bankrupt law as in cases of

set-off under the statutes of set-off \ and this rule prevails in

equity as well as in bankruptcy, and at law. And, therefore,

a debt due from the bankrupt, jointly with another, cannot be

set off against a debt due to the bankrupt alone, nor vice versa*,

unless indeed there is an express agreement before the bank*

ruptcy to this effect in cases of fraud. And where A. is in-

debted to 13. and C, and B. and C. to A., and B. by deed takes

upon himself solely the debt to A., he cannot set off the debt

due from A. to himself and C. 10 Vex. 105: 11 Ves. 5X7:
2 Meriv. R. Ill: Bac. Ab. Bankrupt (K.) (ed. by Gwillim
and Dodd), where see the subject fully treated.

Proof* of contingent debts,—if any bankrupt shall, before the

issuing of the commission, have contracted any debt payable

upon a contingency which shall not have happened before the

issuing of such commission, the person with whom such debt

has been contracted may, if he thinks fit, apply to the commis-

sioners to set a value upon such debt, and the commissioners

are required to ascertain the value thereof, and to admit such

person to prove the amount so ascertained, and to receive divi-

dends thereon: or if such value shall not be so ascertained

before the contingency shall have happened, he may prove in

respect of such debt, and receive dividends with the other cre-

ditors, not disturbing any former dividends ;
provided such
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person had not, when such debt was contracted, notice of any

act of bankruptcy by such bankrupt committed, 6 G. 4. c. K>.

§ 56. Afeffc

A mere claim for unliquidated damages for breach of a con-

tract to accept and pay for goods, which contract was not

broken till after the bankruptcy of the vender, is not a con-

tingent debt proveable under this sect. [) Barn. § C. 145:

and sec 4 IHnx. 'J he section has been held not to apply

to debts payable on a contingency which happened before the

act took effect. 1 MonU # Affrfc. £03-

Sureties.—Any person who, at the issuing of the commission,

shall be surety or liable for any debt of the bankrupt, or bail

for the bankrupt. Qhis case of bail was not remedied by 49 G.

3. c. 121. § 8.J, either to the sheriff or to the action , if he shall

have paid the uVht or any part thereof in discharge of the

whole debt (although he may have paid the same after the

commission issued), if the creditor shall have proved his debt

under the commission, shall he entitled to stand in the place

of such creditor as to the dividends and all other rights under
the said commission which such creditor possessed, or would he

entitled to in respect of such proofs ; or if the creditor shall

not have proved under the commission, such surety, or person
liable, or bail, shall be entitled to prove his demand in respect

of such payment as a debt under the commission,, not disturb-

ing the former dividends., and may receive dividends with the

other creditors, although he may have become surety liable or

bail as aforesaid, after an act of bankruptcy committed by such
bankrupt : provided that such person had not* when he became
such surety or bail, or so liable as aforesaid, notice of any act
of bankruptcy by such bankrupt committed. 6 G. 4. c. 16. § 52*
(As 49 G. 3. c. 121 § 8.)

It was held that neither bail to the sheriff nor bail a hove
were within the operation of the former acts, and consequently
such hail paying the debt and costs subsequently to the com-
mission, were entitled to recover the amount from the bank-
rupt, notwithstanding his certificate; but they are both ex-
pressly included in the above enactment. Bae. Ah, Bankrupt,
(E.) (7th cd.)

A person purchasing the debt of one entitled to prove, may
prove in his place under the statute. 1 Rose, 4. The statute
applies only to cases of payment of the whole debt, or a part
in discharge of the whole, and not tn a payment of a part in

discharge of the personal liability of the suretv. 5 Burn. & A.

A surety in an annuity deed was held not to be within the
provision of the 49 G. 3. c. 121 ; but the 55th sect, of the
f> G. 4. c. 16, has provided for this case. 4 M attic ey S. 332 :

3 Barn, $ A. 1 86.

Apprentice indentures,—When any person shall he an ap-
prentice to a bankrupt at the time of issuing the commission
against him, the issuing of such commission shall be and enure
as a complete discharge of the indentures whereby such ap-
prentice was hound to such bankrupt. And if any sum shall
have been really and bona fdc paid by or on the behalf of such
apprentice to the bankrupt as an apprentice fee, it shall be
lawful for the commissioners, upon proof thereof, to order anv
sum to be paid to or for the use of such apprentice which they
shall think reasonable, regard being had, in estimating such
sum, to the amount of the sum so paid by or on behalf of such
apprentice to the bankrupt, and to the time during which such
apprentice shall have resided with the bankrupt previous to the
issuing of the commission, 6 G, 4. c. \6. § 49. New,

Interest when proveahk.— ln all future commissions against
persons liable upon any bill of exchange or promissory note
whereupon interest is not reserved, and which shall be over due
at the issuing of the commission, the holder of such bill of ex-
change or promissory note shall be entitled to prove for interest
upon the same, to be calculated by the commissioners to the
date of the commission, at such rate as is allowed by the Court
of King's Bench in actions upon such bills or notes. 6 G. 4.
C 16. § 57. Xew.

Distress.—No distress for rent made and levied after an act

of bankruptcy upon the goods or effects of any bankrupt {whe-

ther before or alter issuing the commission) shall be available

for more than one year's rent, accrued prior to the date of the

commission ; but the landlord or party to whom the rent shall

be due shall be allowed to come in as a creditor under the

commission for the overplus of rent due, and for which the

distress shall not be available. 6 G> 4. c. 16". § 74.

( V jmm 1 *sions aga in st pa

)

7 u crs.—A ny cred 1 1or whose debt is

sufficient to entitle him to petition for a commission against all

the partners of any firm, may petition for a commission against

any one or more partners of such firm ; and every commission

issued upon such petition shall be valid, although it does not

include all the partners of the firm. 6 G. 4. c. Hi. § Ifi. (As

3 G. 4. c. 74.) But before the passing of the ;> G. 4. this could

not have been done: it must have included all the ostensible

partners ; and if a joint commission had been bad as against one

partner, it was deemed bad as against all.

If a joint commission is sued out against some of the part*

ners, and any other commission is sued out against the remain-

ing partners, such commission shall be directed to the comims*

sioncrs to whom such first commission was directed ; and imme-
diately after the adjudication under such other commission, the

commissioners shall convey and assign all the estate, real and

personal, of such bankrupt or bankrupts to the assignees chosen

•under the first commission; and after such conveyance, all

separate proceedings under any such other commission shall be

stayed ; and every such commission shall, without affecting

the validity of the first comiiuVion, be annexed to and form

part of the same: provided that the hud chancellor may
direct any such other commission to be issued to any other com-

missioners, or that such other commissioners shall proceed scpa*

rately or in conjunction with the first commission. 6 G. 4,

c. Ift § 17- (As 3 G. 4. c. 81. 5 9.)

Under a separate commission, not only the separate creditors*

but joint creditors also, whose respective debts amount to 10/.

or upwards, may prove their debts for the purpose of voting in

choice of assignees under such commission, and of assenting to,

or dissenting from, the certificate of such bankrupt or bank-
rupts ; but such creditor shall not receive any dividend out of

the separate estates of the bankrupt or bankrupts, until all the
separate creditors shall have received the full amount of their

respective debts, unless such creditor shall be a petitioning
creditor in a commission against one member of a firm.

6 G. 4. c. 16. § 6'2. Am.
Assignees of one or more members of a firm may use the

names of the partners in suits, indemnifying them, and allow-
ing them part of the proceeds under order of Chancery. 6 G.4.
c. 16. § 89. (As S a 4. c. 81. § 11.)

The proof of debts by creditors (corporations by their agents)
is provided for as by former acts, (j G. 4. c. 16.'§ 46. Am.

Commissioners may pay six months' wages to clerks and
servants, and they may prove under the commission for any
sum beyond that amount. 6 G. 4. c. 16*. § 48. New,

Debts not due at the time of the bankruptcy, but accruing
afterwards, may Le proved, allowing rebate of interest.

6 G.4. c. 16*. § 51. (As 7 G. 1. c. 31. §1. 2 : 4t> G, 3. c. 135.

§ &)
Debts upon bottomry, and respondentia bonds, ore provided

for, as also policies of insurances. 6 G. 4. c Hi. S 53. (As
49 G. 3. c. 121. § i&)
Annuity creditors may prove for the value of the annuity,

calculated on the lapse of time since the grant. Sureties for

annuitants are also to prove. 6 G. 4. c. 1 6, § 54, 55. New*—
The suretv cannot be sued by the annuitant until the latter

has proved under the commission for the value of the annuity
and the arrears thereof. The word Payment appears to have
been printed in the act instead of Arrears. See Eden's note
on the section,

A plaintiff having obtained judgment is entitled to prove
for his costs. 6 G. 4. c. 16. § 58. Ncrv.
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Suits shall not be abated by the death or removal of as-

signees, ii G. 4, c. 1(3, § (J7* New.
Commissioners may proceed under the commission in cases

when, on examination, it appears that an extent issued under

an untrue pretence of the bankrupt being the king's debtor*
6* ft *. c. IS. § 71- (As 21 Jac. h c. lft § 10.)

Leases and assignments, to the benefit of which the bankrupt

is entitled, may be accepted or declined by the assignees, under

order of the lord chancellor, 6 G. 4. c. Hi. § 75. Am.—So a

vendor of lands to bankrupt may compel assignees to accept or

decline the contract. Id. § 76- New.

Bankrupt's discharge from leases, —Prior to the

19 6- 3* d l£l, § 1<). the bankrupt remained liable to the

landlord on the covenants in the lease, notwithstanding the

assignees had accepted the lease. By that statute the bank-

rupt was discharged from liability in respect of the rents

and covenants where the assignees had accepted the lease;

hut unless they accepted, the bankrupt still remained liable.

Bv the present act the bankrupt may discbarge himselffrom the

rents and covenants, whether the assignees accept or decline

the lease. Bac. Ab. Bankrupt. (F.) (Ed. by GwilJim and Dodd.)

The chancellor's jurisdiction is only where the assignees refuse

or neglect either to accept or decline ; and where they elect he
cannot make an order, -and lie cannot decide whe ther they

have elected or not ; he can only send that question ;o be tried

by a jury. Ibid, The act only applies to cases between the

lessor and lessee or assignee, and not to cases between the

lessee and the assignee of tbe lease. 3 Barn, e? A. 5*21. And
the lessee is not discharged by the assignee becoming bank-
rupt, and delivering up tbe lease to the lessor within fourteen

days; for the act does not put an end to the lease, but merely

discharges the bankrupt from the rents and covenant^ 3 Bam.
$ AM
The lord chancellor may order bankrupt to join in convey-

ances. § 78. Am* And if such order is not obeyed, the bank-

rupt's title is cflcetually barred by the order.

All commissions, deeds, and instruments relating to effects of

bankrupts are exempted from the stamp duties. t> G. 4. c. 16.

§ 08. New.
Penalties of perjurv, or the bankrupt or others swearing

falsely. 6 G. 4. c. 16. § 99. (As 3 G. 4, c. 81. § 6.)

All forfeitures under the act may be sued for by the assignees
!

for the benefit of the creditors. 6 G. A. c. l6\ § 100. (As 13

Elk. c. 7- § 8 : J Jac. 1. c. 15.)

Assignees shall keep account of effects of bankrupt, under
the supcrin tendance and control of commissioners, who may
summon and commit assignees for neglect, 0 G. 4. c. 16.

§ 101. Am. (As 5 G. 2. c. 30. § 26.)

Creditors, at meeting for choice of assignees., shall direct into

what banker's proceeds of bankrupt's effects shall be paid, but

not to be paid to the commissioners solicitor or assignees. 6 G. 4.

* J If). § 102. (As 5 G. 2. c. 20. § 31 : M) G. c. 121. § 3*)

Tbe commissioners, before the choice of assignees, and after-

wards the assignees, with the consent of the commissioners,
\

may make the bankrupt an allowance for the maintenance of

himself and his family, until be shall have passed his last exa-

mination. (> G. 4. c. l(h § 114. New.—Tbe allowance to the

bankrupt, after obtaining his certificate, is re-enacted by 6 G. 4.

c. 16. § 128. as directed by 5 G. 2. c 30. § 7, 8. from 3 to

10 per cent., according to the amount of dividend, but not ex-

ceeding, at the utmost, (iQOt. ; and by § 129. one partner may re-

ceive such allowance, though another may not be entitled to it.

The bankrupt must deliver up all his books of account and

attend the assignees, in settling all demands, on penalty of being

committed for neglect, (i G. 4. c. l(i. § 1 10". (As 5 G. 2. c. SQ»-§ 36*)

The bankrupt is protected from arrest during his examina-

tion, or if arrested or in custody, may he di.Mdtargfd, oti pro-

ducing the summons of the commissioners, () G. 4. c. lti.

5 117. (As 5 G. 2. v. 30. § 5.)

Certificate*-—* Bankrupt having obtained his certificate, is freed

from all future arrests and execution for claims proveable under

VOL. 1,

commission ; and shall be entitled to his discharge on producing
his certificate, which shall be taken as evidence of all prior
proceedings in the bankruptcy. G G. 4. c. 16. § 120'. (As
5 G. 2, c. 30. § 7. 13.)

If there is any appearance of fraud on the part of the bank-
rupt, the court will not interfere in a summary way 2 II.

Black, h
And any of the grounds in § 130. may he shown against

the discharge ; and whenever the validity of the certificate is

disputed, the court will not relieve without giving an oppor-
tunity to try an issue. And as the case ought to be perfectly
clear, on a summary application, the court will not decide on
motion the effect of a foreign bankruptcy. Bac. Ah. Bankrupt
(N. 2.) (nofd by Gwilliui and Dodd.) The bankruptcy and
certificate cannot he given in evidence 011 the general issue,

but must be pleaded according to the statute. 1 Camp. 362 :

12 East3 66i>: Bac. Ab. ubi supra, where see the cases digested
as to the effect of the certificate.

The discharge under § 121. of the 6 G. 4, c. l6. ex-
tends to the goods as well as the person of the bankrupt, and
where a certificated bankrupt's goods were seized under an
execution for a debt due before the bankruptcy, the court set

aside the execution. Davis v. Shaplen, 1 Barn. § Add. 54.

Second commission.—On a second commission against a per-

son having been once bankrupt, if the bankrupt does not pay
I Us. in the pound, Ms future effects will be liable, by becoming
vested in the assignees, but his person is protected from arrest.

6 G. 4, c. 16. § 12/. (As 5 G. 2. c. 30. § $ Am.) Under this

section a third commission of bankrupt, where 15,*. in the

pound was not paid under the second, was declared an absolute

nullity. Fowler v. Caster, 10 Barn, C. 427-
BankrupCs promise to pay debts.—Bankrupt shall not be

liable upon any promise to pay a debt, discharged by his

certificate, unless such promise be in writing, (j G. 4. c. 16.

§ 131. New. It appears to be now settled after conflicting

decisions that the bankrupt cannot be arrested on any subse-

quent promise, since the I2(ith section declares that if arrested

for such debt, he shall be discharged on common bail, 1 Barn.
Cy C. 1 16": Bac. Ab. Bankrupt. (N.) (Ed. by GwilHm and Dodd.)

In case any surplus of the bankrupt's effects remains, after

payment of all debts (which in such case are to be paid in full

with interest), tbe assignees shall account to the bankrupt for

such surplus. 6 G. 4. c. 16. § 132. Am.

Enuoluikst of Puoc k koines in Bankruptcy.

The Sand 3 IV. 4. c. 114. recites that it is expedient that

the record of all matters in bankruptcy should be under the

same custody, and enacts that the records of all commissions of

bankrupt, and of all proceedings under the same, which may have
been entered of record under the (> G. 4. c. 1(). or any other

act, shall be removed into the Court of Bankruptcy, and shall

be kept as records of the said court, in such place as the judges
of that court shall direct ; and it. shall be lawful for the judges to

nominate the person heretofore appointed by the lord chan-
cellor, to enter such proceedings of record, or in case of his re-

fusal some other lit person, as the clerk of enrollment of the

said court, at such salary, to be paid out of the fees thereafter

mentioned, as the chancellor shall direct ; and such clerk of

of enrollment shall have the care and custody of all the records

so removed as aforesaid, and shall in like manner enter of re-

cord all proceedings -in bankruptcy, which by this act or the

6 G. 4. c. 16. or the Bankrupt Court act, or any order, may be
directed to be entered, on payment of the fees therein mentioned.

By § 4. any judge of the Bankrupt Court may on applica-

tion made to him direct the officer to enter on record any com-
mission at any time before issued, and the depositions and pro-

ceedings; provided that the officer may without special order

enter on record the matters directed by the 6 G. 4. c. 16. and
the Bankrupt Court act to be entered.

By § 5. all bats and adjudications of bankruptcy, and appoint-

ments of assignees and certificates, shall be entered of record

s
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on the application of any party interested, on the payment of

the fees therein mentioned, without any petition. And any

judge may on petition direct any deposition or other proceeding

to be entered.

By § 7* in the event of the death of any witness deposing to

the petitioning creditor's debt, or trading, or act of bankruptcy,

the assignees, and all persons claiming under them, may read in

evidence, in support of such commission or iiat, any deposition

of such deceased witness, relative to such petitioning creditor's

debt, trading, &c, which shall he duly entered of record

according to the act, provided that the depositions shall be read

in evidence in such cases only where the party using the same

shall defend some right, title, interest, or demand, which the

bankrupt might have claimed or defended.

By § 8. no fiat in lieu of a commission, nor any adjudica-

tion of bankruptcy, nor appointment of assignees, or certificate,

shall be received in evidence in any court of law or equity,

unless the same shall have been first entered of record.

By § 9- it is provided that on the production in evi-

dence of anv commission, fiat, adjudication, assignment, ap-

pointment of assignees, certificate, deposition, cr other proceed-

ing in bankruptcy, purporting to he sealed with the seal of the

court, the same shall be read as evidence of such documents

respectively and of the same having been so entered of record

as aforesaid, without farther proof.

BANNERET. Knight Banneret is a knight made in the

field, with the ceremony of cutting offthe point of the standard

and making it as it were a banner ; and such are allowed to

display their arms on a banner in the king's army as barons do ;

and were next to barons in dignity. See s&at, 5 R. 2. st. 2.

c. 4 ; by which it seems such bannerets were anciently called

by summons to parliament. Terms dc Ley. See Parlia-

ment, Precedence.

BAN N I M US. The form of an expulsion of any member
from the University of Oxford, by affixing the sentence in some

public places, as a denunciation or promulgation of it. And
the word banning is taken for an exclamation against, or curs-

ing of an oilier.

BAN X I TUS, or Bant>ia(us„~] An outlaw, or banished man.
PaL Ed. 2.

BANNOCK. A thick cake of oatmeal, being a perquisite

of the servant of the mill in TJtirlage. See that title,

BANNUM vel BANLEUGA. The utmost hounds of a

manor or town ; so used 17 If. 3 : Holt. M-. Syc. Bunfeitga dc

Arundel is taken for all that is comprehended within the

limits or lands adjoining, and so belonging to the castle or

town, Svld. Hist of Tythes, p. ?5.

BANS. The previous proclamation in church necessary to

the validity of a marriage not authorised by licence. See tit.

Marriage ; mid as to bans in Scotland. 10 Ann. c. 7-

BAH 131, US, were incorporated with the surgeons of Eon-
don ; but not to practise surgery, except drawing of teeth, &e.

32 IL 8, c. *42 ; but separated by 18 G. 2. c. 15. See

Surgeon,
BARBICAN', barhlcanmnr\ A watch-tower or bulwark.
BARBICANAGE, barbicanagium.~\ Money given for the

maintenance of a barbican, or watch-tower ; or a tribute to-

wards the repairing or building a bulwark. Carta 1 7 Ed. 3 :

fflonasticon. torn, L p. 97 6.

BARCARIUM, barcaria.~] A sheep-cote, and sometimes
used for a sheep-walk. MS. de Placil. Ed. 3. See Bcrearia.
BARGAIN AND SALE, is an instrument whereby the

property of lands and tenements is for valuable consideration

granted and transferred from one person to anotber : it is

called a real contract upon a valuable consideration for passing
of lands, tenements, and hereditaments, by deed indented and
inrolled. 2 Inst. 075.

Since the introduction of uses and trusts, and the stat.

27 H. 8. c. 10. for transferring the possession to the use, the
necessity of livery of seisin for passing a freehold in corporeal
hereditaments, has been almost wholly superseded ; and iu con-

sequence of it, the conveyance by feoffment is now very little

in use. Before the statute of uses, equitable estates of freehold

might be created tli rough the medium of trusts, without livery
;

and by the operation of the statute, legal estates of freehold

may now be created in the same way. They who framed the

statute of uses evidently foresaw that it would render livery

unnecessary tn the passing of a freehold; and that a freehold

of such tilings as do not lie in grant would become trans.,

ferrable bv parol only, without any solemnity whatever. To

prevent the inconveniencies which might arise from a mode of

conveyance so uncertain in the proof, and so liable to mis-

construction and abuse, it was enacted in the same session of

parliament, that an estate of freehold should not pass by bar-

gain and sale only, unless it was by indenture enrolled in one

of the courts at Westminster, or in the county where the lands

lie ; such inrollment to be made within six months after the

date of the indenture. Slat. 27 IL 8. c. Iu" : see 2 Inst. 675 :

Dij. 229: Poph. 48 : DalL 63. The objects of this provision

evidently were, lli>t, to enforce the contracting parties to

ascertain the terms of the conveyance, by reducing it into writ-

ing ;
secondly, to make the proof of it easy, by requiring their

seals to it, and consequently the presence of a witness; and

lastly, to prevent the frauds of secret conveyances, by substi-

tuting the more effectual notoriety of enrollment, for the more

ancient one of livery. But the latter part of this provision,

which, if it had not been evaded, would have introduced almost

an universal register of conveyances of the freehold* in case of

corporeal hereditaments, was soon defeated by the invention of

the conveyance by lease and release, which sprung from the

omission to extend the statute to bargains and sales for terms of

years. See 8 Co. 93 : 2 Roll. Ab. 204 : 2 Inst. 67 1. And the

other parts of the statute were necessarily ineffectual in our

courts of equity, hecause these were still left at liberty to com-

pel the execution of trusts of the freehold, though created

without deed or writing. The inconveniencies from this in-

sufficiency of the statute of enrollments are now in some nica-

sure prevented by stat. 29 C. 2. c. 3. which provides against

conveying any lands or hereditaments for more than three

years, or declaring trusts of them, otherwise than hy writing,

1 Inst. 48. a. n. 3.

This may serve at present to illustrate the doctrine of Bam
gain and Sale ; but to obtain a clear and distinct idea of this

part of the law, see farther tit. Conveyance, Deed, Feoffment,
Lease and lulea.se, L'w, c]c. and 1 Inst, by Hargravt and

Bailer. Bae. Ah. Bargain and Sale, (7 th ed.)

At present it may be fit to consider,

I. What Things may be bargained and sold.

II. 1. By whom, to whom, and
2. By what fi ords a Bargain and Sale may be made.

III. 1- Oftbe Consideration, and
2. Enrollment of a Bargain and Sale.

IV. Of the Manner ofpleading Bargains and Sales.

I. What Things may be bargained and sold.— All things, far

the most part, that are grantable by deed in any other way,

are grant able by bargain and sale; and lands, rents, ad\w«
sons, tithes, tS:e. may lie granted bv it in fee-simple, fee-tail, for

life, &e. 1 Hep, Ifg: 11

Any freehold or inheritance in possession, reversion, or re-

mainder upon an estate for years, or life, or in tail, may be

bargained and sold, but the deed shall be enrolled. 2 Co. Mi
Dyer, 309 : 2 Inst. 671.

But if tenant for life bargains and sells his land bv deed en-

rolled, it will be a forfeiture of his estate. 4 Leon. 251.
But a man seised of a freehold, may bargain and sell for

years, and this shall he executed by the statute of uses.

27 IL 8. c, 10.

A man possessed of a term cannot bargain and sell it, so as W
be executed by the statute. 2 Co. 35, 36: Poph. 76.
A bargain and sale of the profits of land, is a bargain and


