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on the application of any party interested, on the payment of

the fees therein mentioned, without any petition. And any

judge may on petition direct any deposition or other proceeding

to be entered.

By § 7* in the event of the death of any witness deposing to

the petitioning creditor's debt, or trading, or act of bankruptcy,

the assignees, and all persons claiming under them, may read in

evidence, in support of such commission or iiat, any deposition

of such deceased witness, relative to such petitioning creditor's

debt, trading, &c, which shall he duly entered of record

according to the act, provided that the depositions shall be read

in evidence in such cases only where the party using the same

shall defend some right, title, interest, or demand, which the

bankrupt might have claimed or defended.

By § 8. no fiat in lieu of a commission, nor any adjudica-

tion of bankruptcy, nor appointment of assignees, or certificate,

shall be received in evidence in any court of law or equity,

unless the same shall have been first entered of record.

By § 9- it is provided that on the production in evi-

dence of anv commission, fiat, adjudication, assignment, ap-

pointment of assignees, certificate, deposition, cr other proceed-

ing in bankruptcy, purporting to he sealed with the seal of the

court, the same shall be read as evidence of such documents

respectively and of the same having been so entered of record

as aforesaid, without farther proof.

BANNERET. Knight Banneret is a knight made in the

field, with the ceremony of cutting offthe point of the standard

and making it as it were a banner ; and such are allowed to

display their arms on a banner in the king's army as barons do ;

and were next to barons in dignity. See s&at, 5 R. 2. st. 2.

c. 4 ; by which it seems such bannerets were anciently called

by summons to parliament. Terms dc Ley. See Parlia-

ment, Precedence.

BAN N I M US. The form of an expulsion of any member
from the University of Oxford, by affixing the sentence in some

public places, as a denunciation or promulgation of it. And
the word banning is taken for an exclamation against, or curs-

ing of an oilier.

BAN X I TUS, or Bant>ia(us„~] An outlaw, or banished man.
PaL Ed. 2.

BANNOCK. A thick cake of oatmeal, being a perquisite

of the servant of the mill in TJtirlage. See that title,

BANNUM vel BANLEUGA. The utmost hounds of a

manor or town ; so used 17 If. 3 : Holt. M-. Syc. Bunfeitga dc

Arundel is taken for all that is comprehended within the

limits or lands adjoining, and so belonging to the castle or

town, Svld. Hist of Tythes, p. ?5.

BANS. The previous proclamation in church necessary to

the validity of a marriage not authorised by licence. See tit.

Marriage ; mid as to bans in Scotland. 10 Ann. c. 7-

BAH 131, US, were incorporated with the surgeons of Eon-
don ; but not to practise surgery, except drawing of teeth, &e.

32 IL 8, c. *42 ; but separated by 18 G. 2. c. 15. See

Surgeon,
BARBICAN', barhlcanmnr\ A watch-tower or bulwark.
BARBICANAGE, barbicanagium.~\ Money given for the

maintenance of a barbican, or watch-tower ; or a tribute to-

wards the repairing or building a bulwark. Carta 1 7 Ed. 3 :

fflonasticon. torn, L p. 97 6.

BARCARIUM, barcaria.~] A sheep-cote, and sometimes
used for a sheep-walk. MS. de Placil. Ed. 3. See Bcrearia.
BARGAIN AND SALE, is an instrument whereby the

property of lands and tenements is for valuable consideration

granted and transferred from one person to anotber : it is

called a real contract upon a valuable consideration for passing
of lands, tenements, and hereditaments, by deed indented and
inrolled. 2 Inst. 075.

Since the introduction of uses and trusts, and the stat.

27 H. 8. c. 10. for transferring the possession to the use, the
necessity of livery of seisin for passing a freehold in corporeal
hereditaments, has been almost wholly superseded ; and iu con-

sequence of it, the conveyance by feoffment is now very little

in use. Before the statute of uses, equitable estates of freehold

might be created tli rough the medium of trusts, without livery
;

and by the operation of the statute, legal estates of freehold

may now be created in the same way. They who framed the

statute of uses evidently foresaw that it would render livery

unnecessary tn the passing of a freehold; and that a freehold

of such tilings as do not lie in grant would become trans.,

ferrable bv parol only, without any solemnity whatever. To

prevent the inconveniencies which might arise from a mode of

conveyance so uncertain in the proof, and so liable to mis-

construction and abuse, it was enacted in the same session of

parliament, that an estate of freehold should not pass by bar-

gain and sale only, unless it was by indenture enrolled in one

of the courts at Westminster, or in the county where the lands

lie ; such inrollment to be made within six months after the

date of the indenture. Slat. 27 IL 8. c. Iu" : see 2 Inst. 675 :

Dij. 229: Poph. 48 : DalL 63. The objects of this provision

evidently were, lli>t, to enforce the contracting parties to

ascertain the terms of the conveyance, by reducing it into writ-

ing ;
secondly, to make the proof of it easy, by requiring their

seals to it, and consequently the presence of a witness; and

lastly, to prevent the frauds of secret conveyances, by substi-

tuting the more effectual notoriety of enrollment, for the more

ancient one of livery. But the latter part of this provision,

which, if it had not been evaded, would have introduced almost

an universal register of conveyances of the freehold* in case of

corporeal hereditaments, was soon defeated by the invention of

the conveyance by lease and release, which sprung from the

omission to extend the statute to bargains and sales for terms of

years. See 8 Co. 93 : 2 Roll. Ab. 204 : 2 Inst. 67 1. And the

other parts of the statute were necessarily ineffectual in our

courts of equity, hecause these were still left at liberty to com-

pel the execution of trusts of the freehold, though created

without deed or writing. The inconveniencies from this in-

sufficiency of the statute of enrollments are now in some nica-

sure prevented by stat. 29 C. 2. c. 3. which provides against

conveying any lands or hereditaments for more than three

years, or declaring trusts of them, otherwise than hy writing,

1 Inst. 48. a. n. 3.

This may serve at present to illustrate the doctrine of Bam
gain and Sale ; but to obtain a clear and distinct idea of this

part of the law, see farther tit. Conveyance, Deed, Feoffment,
Lease and lulea.se, L'w, c]c. and 1 Inst, by Hargravt and

Bailer. Bae. Ah. Bargain and Sale, (7 th ed.)

At present it may be fit to consider,

I. What Things may be bargained and sold.

II. 1. By whom, to whom, and
2. By what fi ords a Bargain and Sale may be made.

III. 1- Oftbe Consideration, and
2. Enrollment of a Bargain and Sale.

IV. Of the Manner ofpleading Bargains and Sales.

I. What Things may be bargained and sold.— All things, far

the most part, that are grantable by deed in any other way,

are grant able by bargain and sale; and lands, rents, ad\w«
sons, tithes, tS:e. may lie granted bv it in fee-simple, fee-tail, for

life, &e. 1 Hep, Ifg: 11

Any freehold or inheritance in possession, reversion, or re-

mainder upon an estate for years, or life, or in tail, may be

bargained and sold, but the deed shall be enrolled. 2 Co. Mi
Dyer, 309 : 2 Inst. 671.

But if tenant for life bargains and sells his land bv deed en-

rolled, it will be a forfeiture of his estate. 4 Leon. 251.
But a man seised of a freehold, may bargain and sell for

years, and this shall he executed by the statute of uses.

27 IL 8. c, 10.

A man possessed of a term cannot bargain and sell it, so as W
be executed by the statute. 2 Co. 35, 36: Poph. 76.
A bargain and sale of the profits of land, is a bargain and
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sale of the land ttsetf ; for the profits and the land are the same
thing in substance. Dyer, 71.

A rent in esse may he bargained and sold, because tin's is a

freehold within the statute ; and, before the statute, a rent

newly created might be bargained and sold* because when
money, as an equivalent, was given, and ceremonies or words
of law were wanting, the Chancery supplied them ; but it

seems that, since the statute, a rent newly, created cannot

be bargained and sold, because there ought to be a freehold in

some other person, to be executed in cestui que use; but here

can be no seisin of his rent in the bargainor, because no man
can be seised of a rent in his own land, and consequently there

can be no estate to be executed in the bargainee. Kelw. So :

1 Co. 126: 1 And. 327: 1 Jones, 179- Sed qu. de hoc.

If A.j by indenture enrolled, bargains and sells lands to B.

and his heirs, with a way over other lauds of A., this is void as

to the way ; for nothing but an use passes by the deed, and
there can be no use of a tiling not in esse, as a way, ecininon,

&e. before they are created. Oo. Jac. 1S<).

II. ] . By whom and to whom Bargain and Sale may be made.
—The ting, and aU other persons that cannot be seised

to a use, cannot bargain and sell; for at common law, when a

man had sold his land for money without giving livery, the use

only passed in equity, and this is now executed, and becomes a
bargain and sale by the statute ; but, antecedent to any such
execution, there must be a use well raised, which cannot be

without a person capable of being seised to a use, which the
king is not, there being no means to compel him to perform
the use or trust ; for the Chancery has only a delegated power
from the king over the consciences of his subjects; and the
king is the universal judge of property,, and ought to be per-
fectly indifferent, and not to take upon him the particular de-

fence of anv man's estate as a trustee. Bro. Feoffment to Uses,
S3 : Hard. 46*8

; P&pk 72.

If tenant in tail bargains and sells his land in fee, this passes

an estate determinable upon the life of the tenant in tail; for,

at common law, the use could not be gran tod of any greater

estate than the party had in him ; now tenant in tail bad an
inheritance in him, but he could dispose of it only during his

own life ; and therefore, when he sells the use in fee, cestui

que use has a kind of an inheritance^ yet determined within the

compass of a life ; and the statute executes it in the same
manner as he has the use, and consequently he will have some
properties of a tenant in fee, and some of a tenant for life only

;

but if tenant for life bargains and sells in fee, this passes only
an estate for life, for he could not pass the use of an estate for

life to the bargainee, and the statute executes the possession as

the party has the use. 10 Co. 96. 98 : 1 Saund. 260. 26 1 :

1 Co. 14 15: Co. Lit. 151.

A man may bargain and sell to a corporation, for they may
take a use, though the money be given by the governors in

their natural capacity. 10 Co. 24. 34: 2 Boll. Ab. 788.

A man may bargain and sell to his son ; but then the consi-

deration of money ought to be expressed, and it ought to have
all the other circumstances of bargain and sale ; but this shall

operate as a covenant to stand seised, if there be none but the

consideration of natural love and a fleetion expressed. 7 Co. 40 :

2 Co. 24 : Cro. Eliz. 394 : 1 Vent. 137 : 1 Lev. 06. But if a

son and heir bargains and sells the inheritance of his father,

this is void, because he hath no right to transfer ; the same law
of a release. Ke'dtv. 85 : Co. Lit. 265.

If an infant bargains and sells his land by uYed indented and
enrolled, yet he may plead non-age : for, notwithstanding the

statute, the bargainee claims by the deed as at common law,

which was, and therefore is, still defeasible by non-age.
2 Inst. 673.

If a husband seised of lands, in right of his wife, or tenant

in tail, bargains and sells the trees growing on the lands, and
dies before severance; the bargainee cannot afterwards cut

them down and take them away. Mo. 41. See tit. Baron and
Feme3 IV.

If there he two joint-tenants and one of them makes a bar-
gain and sale oj' his own estate in fee, and then the other dies,
the other moiety shall survive to the bargainor : for, since the
freehold is in the bargainor, the inheritance continues; but if
such joint-tenant had bargained and sold toium statum suum in
fee, though he died before enrollment ; yet if the deed were
afterwards enrolled, the moiety would not survive, but would
pass to the bargainee, Cro, Jac. 53: Co. Lit. 186: 1 Bulst. &

2. By what fiords a Bargain and Sate may be made.—
The very words bargain and sell are not of absolute ne-
cessity in this deed, for other words equivalent will suffice ; as
if a man, seised of lands in fee, sell the same to another, by
the words alien or grant, the deed being made in consideration
of money, and indented and enrolled, will be an effectual
bargain and sale. In short, whatever words upon valuable
consideration would have raised an use of any lands, tkc. at
common law, the same would amount to a bargain and sale

within this act ; as if a man by deed, &c. for a valuable consi-

deration, covenants to stand seised to the use of another, &c
2 Inst. 672 : Cro. Jac. 210: Mo. 34 : Cro. KHz. 166.

lil, 1. Of the Consideration.—There must be a good con-
sideration given, or, at least, said to be given, for lands in
these deeds ; and for a competent sum of money is a good
consideration ; but not the general words for divers consi-

derations, ike. Mod. Ca. 777- Where money is mentioned
to be paid in a bargain and sale, and in truth no money is

paid, some of our books tell us this may be a good bargain
and safe ; because no averment will lie against that which is

expressly affirmed by the deed, except it comes to be ques-
tioned whether fraudulent or no, upon the statute against frau-

dulent deeds. Dyer, 90. If no consideration of money is

expressed in a deed of bargain and sale, it may be supplied

by an averment that it was made for money : and after a
verdict on a trial, it shall be intended that evidence was
given at the trial of money paid. 1 Fe/tfr. 108. If lands

are bargained and sold for money only, the deed is to he en-
rolled according to the statute ; but if it be in consideration of
money, and natural auction, \e. the estate will [ass without
it- 2 Inst. 672 : 2 Lev. 56.

If a man, in consideration of so much money to be paid at a

day to come, bargains and sells, the use passes presently, and
after the day the party has an action for the money, for it is a

sale, be the money paid presently or hereafter. Dyer, 337. a.

2. Enrollment of a Bargain and Sale.— If the deed of bar-

gain and sale be not enrolled within the six months (which
are to be reckoned after twenty -eight days to the month, the

day of the date taken exclusively), jt is of no force; so that

if a man bargain- and .sells his laud to me, and the trees

upon it, although the trees might be sold by deed without

enrollment, yet, in this case, if the deed be not enrolled,

it will be good neither for the trees nor the land. Dyer,

90 : 7 Rep. 10 : 2 Bulst. 8. A bargain ami sale of a

manor, to which an advowson is appendant by indenture not

enrolled, will not pass the advowson or the manor, for it was
to go as appendant. Bro. Cos. 2 10.

But in some cases, where a deed will not enure by way of

bargain and sale, by reason of some defect therein, it may be

good to another purpose. Dyer, 90 : and see 5 Bam Sf

Cres. 101.

If two bargains and sales arc made of the same land, to two
several persons, and the last deed is first enrolled ; if, after-

wards, the first deed is also enrolled within six months, the

first buyer shall have the land ; for, when the deed is enrolled,

the bargainee is seised of the land from the delivery of the

deed, and the enrollment shall relate to it. Hob. 165 : Wood's

Inst. 25Q. Neither the death of the bargainor or bargainee,

before the enrollment of the deed of bargain and sale, will

hinder the passing of the estate to the bargainee; but the

s2
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estate of freehold is in the bargainor until the deed is enrolled ;

so that the bargainee cannot bring any action of trespass before

entry had, though it is said he may surrender, assign, &c.

Cro' Jac. 52: Co. Lit. 147-

A bargainee shall have rent which incurs alter the bargain

and sale, and before the enrollment, Sid, 310. Upon the en-

rollment of the deed, the estate settles ah initio, by the stat.

27 II. 8. c. 16. which says, that it shall not vest, except the

deed be enrolled ; and when it is enrolled, the estate vests pre-

sently by the statute of uses. 1 Danv. Ab. 69&
If' several seal a deed of bargain and sale, and but one ac-

knowledge it, and thereupon the deed is enrolled • this is a

good enrollment within the statute. Style, 462. None can

make a bargain and sale of lands that hath not the actual pos-

session thereof at the time of the sale; if he hath not

the possession, the deed must be sealed upon the land to make

it good. 2 Inst. 6?2 : 1 till. 2QO.

Houses and lands in London, and any city, &c. arc ex-

empted out of the statute of enrollments. 2 Inst. 676 : 1 Nels.

Ab. 342,— See farther, tit. Enrollment.

IV. Of pleading Ba?gains and Sale.— In pleading a bar-

gain and sale the deed itself must be shown under seal.

1 Inst. 225. For though the enrollment being on record is of

undoubted veracity, being the transaction of the court, yet the

private deed has not the sanction of a record, though publicly

acknowledged and enrolled ; for it might have been falsely

and fraudulently dated, or ill executed, Co. Lit. 225. b.25\.b:

2 Inst. 673: 4 Co. 71: 5 Co. £3 & flW£ Rep. J 19-

It must likewise he set forth that the enrollment was within

six months, or secundum jormavi statuti, frc. V ide Allen, 1Q :

Carter, 221 : Style, ;;[, S. C.

In pleading a bargain and sale the party ought regularly to

aver payment of the money. 1 Leon. 170 : see Moor, 504.

In replevin the ease upon the pleadings was, that the defun-

dant made a title under bargain and sale, enrolled within six

months, and the statute of uses, and did not show that it was
in consideration of money ; but adjudged that, after a verdict,

as this case was, it shall be intended that evidence was given

at the trial of money paid. J Jeuf. 108,

The party that claims by any bargain and sale must show in

what court the deed is enrolled, because he must show all

things in certain that mak.> out his title ; otherwise his adver-

sary would he put to an infinite search before he could traverse

with security. Yelr. 213: Cro. Jac. 2g\. S< C: Yelv. 313.

BARKARY, barkaria, corticulus.] A tan house or place

to keep bark in for the use of tanners, Xcw Booh Entr. tit.

Assise, Corp. Polit. 2.

BA 11MOTE. A court not of record within the Hundred
of the Peak, in Derbyshire, for the regulation of groves, pos-

sessions, and trade of the miners and lead. Terms dc Let/.

BARN. By stat. 7 and H G. 4. c. 30. § 2. persons unlawfully
and maliciously setting fire to any barn, &c. are guilty of f elony,

and shall suffer death. And by § tS. persons riotously and
tumultously assembling, and with force demolishing, pulling

down, or destroying, or beginning so to do, any barn, arc-

also guilty of felony, and punishable with death. Sec tit.

Malicious I ujuries.

BARON, haw.] Is a French word, and hath divers siniri-

eations here in England. First, it is taken for a degree of
nobility next to a viscount. Bracton, lib. 1. cap. 8. savs, they
are called barones, quasi robttr belli. In which signification it

agrees with other nations, where baronim are as much as pro-
vincial : SO that barons are such as have the government of pro-
vinces, as their fee holden of the king ; some having greater,
and others less authority within their territories ; it is probable
that, formerly, in this kingdom, all those were called barons
that had such seigniories as we now call courtV baron ; as they
were called seigneurs hi b ranee, who bad any manor or lord*
ship: ajid soon after the conquest, all such came to parlia-
ment, and sat as peers in the lords' house. But when, by

!
experience, it appeared that the parliament" was too much
thronged by these barons, who were very numcious, it was, in

the reign of King John, ordained, that none but the barones

majores should come to parliament, who, for their extraordinary

wisdom, interest, or quality, should be summoned by writ.

After this, men observing tJie estate of nobility to be but casual,

and depending merely upon the king's will, they obtained

of the king letters patent of this dignity to them and their

heirs male, who were called barons by letters patent, or by

creation, whose posterity are now, by inheritance, those barons

that are called lords of the parliament ; of which kind the king

may create at his pleasure. Nevertheless, there are still barons

by writ, as well as barons by letters patent : and those barons

who were first bv writ, may now also justly he called barons by

prescription, for that they and their ancestors have continued

barons beyond the memory of man. 2 lust. 48. See tit. Peers

of the Realm. The original of barons by writ Camden refers

to King Henry IK.; and barons by letters patent or creation

commenced 1 1 R. 2. Camb. Brit, page 1 09. To these is added

a third kind of barons, called barons by tenure, which are

some of our ancient barons (sec Cruise on Dignities, ch. 2.)\

and likewise the bishops, who, by virtue of baronies annexed

to their bishopricks, always had place in the lords' house of par-

liament, as barons by succession. Seldcn Tit. if Honour, lib. 4.

cap. 13. Sec tit. Parliament.

There are also barons by office ; as the barons of the Exche-

quer, barons of the Cinque Ports, §c. In ancient records, the

word baron includes all the nobility of 1 .upland, because, regu-

larly, all noblemen were barons, though they had a higher

dignity; and therefore the charter of King Edward 1., which

is an exposition of what relates to barons in Magna Charta,

roncludes testihus archleplseopls, eplseopis, baronibus, §c. And
the great council of the nobility. when they consisted, besides

earls and barons, of dukes, marquisses, &c. were all compre-

hended under the name de la counccll de baronage. CIan v. cap. 4.

These barons have given them two ensigns to remind them of

their duties; first, a long robe of scarlet, in respect whereof

they are accounted de magna concilia regis; and, second ]y,

they are girt with a sword, that they should over be ready to

defend their king and c< nntrv. 2 InsL 5. A baron is vlr no-

fabilis et principalis : and the chief burgesses in London were,

in former times, barons, before there was a lord mavor, as

appears by the rity sea] and their ancient charters.— Ilenrlcus S.

Rex. Scialisttoscoiicessis.se et hac prcesenti charta nostra con*

Jtrmasse baronibus nostris de ct vitale nostra London quod eligant

sibi mayor de seipsis singulis a tints, <$c. Spelm. Gloss. The earls

palatine and marches of England had anciently their barons

under them ; but no barons, but those who held immediately
of the king, were peers of the realm. It is certain the king's

I

tenants were called barons ; as we may find in Mat. Paris, and
other writers : and in days of old, all men were styled barons,

whence the present law-term of baron and feme for Husband
and Wife. .See Baron and Feint'

To constitute a baron in Scotland, in the strict law sense of
the word, his lands must have been ceded hv the king in

liberam baroniam. A baron in this sense enjoyed a jurisdiction
both civil and criminal, which jurisdiction was by20 G. 3. c. 43.

reduced to the right of recovering from his vassals and tenants
the feu duties and rents of the land, and compelling them t<M
perform the services to which they may be bound, and to the
right of deciding in civil questions not exceeding 40.v. Their
criminal jurisdiction is limited to assaults and minor offences,

and so restricted that it has ceased to be exercised. The act

also provides that no future charter of erection of a barony shall

convey any higher jurisdiction than for recovering rents,

rights, and civil services. But by 35 G. 3 r c. 122. the crown
may erect free and independent burghs of barony in those pans
of the sea coast where the fishery is carried on ; the magistrate
in such burghs having the power of justice concurrently with
the justices of the county.

Baron y, baronia.~\ Is that honour and territory which give
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title to a baron ; see Baron ; comprehending not only the fees

and lands of temporal barons, but of bishops also, who have
two estates; one as they are spiritual persons, by reason of their

spiritual revenues and promotions j the other grew from the

bounty of our English kings, whereby they have baronies and
lands added to their spiritual livings and preferments, The
baronies belonging to bishops are by some called regalia,

because ex sola liberalitate return eis olim concessa et a regibus

hifeudum ienentur. Blount. Barony, Bracton says, {lib, 2.

cap. 34-.) is a right indivisible ; and therefore, if an inheritance

be to be divided, among coparceners, though some capital mes-
suages may be divided, yet si capitale messuagium sit cap itI

vomitatus vel caput baron i a?, they may not be parcelled. In

ancient times thirteen knight fees and a quarter made a tenure

per baronirtJfi, which amounted to 400 marks per annum.
BARONET, banmettus.~\ Is a dignity of inheritance created

by letters patent, and usually descendible to the issue male ; a

degree of honour which hath precedency before all knights, as

knights of the bath, knights, bachelors, &c, except Bannerets,

made sub vexittis regiis in cxercitu regali in aperto hello, et ipso

rege personaliter present e. This order of baronets was insti-

tuted by King James J, in the year l6ll, and was then a
purchased honour, for the purpose of raising money to pay
troops sent out to quell some insurgents in the province of

Ulster, in Ireland.—The arms of which province, being a red
or bloody hand, every baronet has added, on his creation to his

coat of arms. Their number at first was but two hundred ; but
now they are without limitation : they are created by patent

with an habendum sibi et Inured > bus masculis, e]c.

BARON AND FEME, The law term for Husband and
Wife.

Our law considers marriage in no other light than as a civil

contract. The holiness of the matrimonial state is left entirelv

to the ecclesiastical law, the temporal courts not having juris-

diction to consider unlawful marriage as a sin, but merely as a

civil inconvenience. The punishment therefore, or annulling
of incestuous and unscriptural marriages, is the province of the

Spiritual Court.—Taking marriage in a civil light, the law
treats it as it does all other contracts ; on this part of the sub-
ject therefore, as well as on what relates to marriage promises,

marriage settlements, &e. see this Diet. (it. Marriage.
I5y marriage, the husband and wife are one p rsm in law;

1 InsL 112 ; that is, the very being, or legal existence, of the

woman is suspended during the marriage ; or, at least, is

incorporated and consolidated into that of her husband : under
whose wing, protection, and cover, she performs every thing

;

and is therefore called in our law-French a feme covert ^jietuina

viro coopcrta^ : is said to be covert-baron > or under the pro-

tection and influence of her husband, her baron or lord ; and
her condition during marriage is called her coverture. There-
fore, if an estate be granted or conveyed to an husband and
wife, and their heirs, they do not take by moieties, as other

joint-tenants, but the entire estate is in both, 2 Lev. 39- And
if an estate be granted to an husband and wife, and another

person, the husband and wife have but one moiety, and the

other person the other moiety. /.//. § ^<)l.—A woman may be

attorney for her husband ; for that implies no separation from,

but is rather a representation of her lord. F. X. J>. ^7* Upon
this principle of an union of person in husband and wife,

depend almost all the legal rights, duties, and disabilities that

either of them acquire by the marriage.

We may consider the effect of these rights, duties, and dis-

abilities, according to the following arrangement :

I. 1. Of Grants and Contracts between Husband and Wife*

2. Of their being Pridvncrfor or against each other,

II. What Acts and Agreements of the Wij\t before Mar-
riage bind the Husband.

III. 1. Of the Husband's Power over the Person of his

Wife, and of her Remedyfor any Injury done to her

by him.

2- Qf Actions by him for criminal Conversation with her*
IV. Of his Interest in her Estate and Property; and hers

in his, OS to her Paraphernalia.
V. Where the Husband shall be liable to the Wif'es Debts

contracted before Marriage j and therein ofa Wife
that is Executrix or Administratrix.

VI. Of her Contracts during Marriage, and howfar the
Husband is bound by snc\ Contracts; and where a
Jf ife shall be considered as a Feme Sole. As to
conveyances by, or to, or for, the benefit of a feme
covert, see tit. Incapacitated Persons.

VII. Where she alone shall be punished for a criminal Of
fence, andwhere the Husband.shall be answerablefor
what she does in a civil Action.

YHI. JVhat Acts done by the Husband, or Wife alone, or
jointly jvith the Wife, will bind the Wife ; and
therein of her Agreement or Disagreement to such
Acts after the Death of the Husband.

IX. Where the Husband and Wife must join in bringing
Actions.

X. Where they must be jointly sued.'

XL Of the Effects of Divorce; and of separate Main-
tenance, Alimony, and Pin Money.—And set tit.

Divorce.

t h Of Grants and Contracts between Husband and Wife.—At
^
common law a man could neither in possession,

reversion, or remainder, limit an estate to his wife ; but by
stat. 27 //. 8. c. 10. a man may covenant with other persons to
stand seised to the use of his wife ; or may make any other
conveyance to her use, but he may not covenant with his wife
to stand seised to lier use. A man may devise lauds by will to
his wife, because the devise doth not' take effect till after his
death. Co- Lit. 112.

As to devises by femes covert, see tit. Devise, Will.

According to some books, by custom of a particular place, as
of York, the wife may take by immediate conveyance from the
husband. Pit-. Prescription, G\ ; Hro. Custom. 56. And it

seems that a donatio causa mortis by husband to wife may be
good ; because that is in the nature of a legacy. 1 P. Wms'44\*

Where the husband or wife act en autre droit, the one may
make an estate to the other; as if the wife has an authority bv
will to sell, she may seli to her husband. 1 Inst. 112. a. 18/. b
and the notes there.

if the feme obligee take the obligor to husband, this is a
release in law. The like law is if there be two femes obligees,

and the one take the debtor to husband. 1 Inst. 2(i4. bi
Cro. Car. 551.

In the ease of Smith v. Stafford, (Hob. 216*) the husband
promised the wife before marriage, that he would leave her
worth 100/. The marriage took effect, ^tnd *he question was,
whether the marriage was a release of the promise. All the

judges but Hobart were of opinion, that as the action could not
arise during the marriage, the marriage could not be a release

of it. The doctrine of this case seems to be admitted in the

case of Gage v. Acton ; (1 Salh. 325 : 12 Mod. 2Q0 :) the case

there arose upon a bond executed by a husband to the wife
before marriage, with a condition, making it void if she sur-

vived him, and left her 1000/. Two of the judges were of
opinion that the debt was oi ly suspended, as it was on a con-
tingency which could not by any possibility happen during the

marriage. But Lord C, J. Holt differed from them ; he ad-

mitted that a covenant or promise by the husband to the wife,

to leave her so much in case she survives him is good, because
it is only a future debt on a contingency, which cannot happen
during the marriage, and that it is precedent to the debt; but

that a bond debt was a present debt, and the condition was
not precedent but subsequent, that made it a present duty;

and the marriage was consequently a release of it. The case

afterwards went into Chancery ; the bond was there tak<?n to

be the agreement of the parties, and relief accordingly de-
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creed. 2 Fern. 481. A like decree was made in the case of

Camel v. BiwrMe, £ J'. IP*!* 243 : and see 2 Freem. 205.—See

tit Bankrupt, IV. 3.
,

A. before marriage with M. agrees with M. by deed in

writing, that she, or such as she should appoint, should dining

the coverture, receive and dispose of the rents of her jointure,

by a former husband, as she pleased. It was decreed that,

this agreement being with the feme /terse!/ before marriage,

was by the marriage extinguished, than, Va. 21. I?ut where

a man before marriage articled with the feme to make a settle-

unfit of certain lands, before the marriage should be solemnized ;

they intermarried before the .settlement, and then the baron died :

on a hill by the widow for an execution of the articles, it was

decreed against the heir at law* of the baron, that the articles

should be executed, 2 Vent, a 19,

In a settlement on an intended marriage, the man covenanted

to pay a sum of money at a given time after the marriage ; and

the real estate of the intended wife was conveyed to certain

uses and trusts, limited to arise on the solemnization of the

marriage. The marriage proved void, but the parties lived

together as husband and wife for a year before the nullity was

discovered; upon which a second settlement was made, and

the parties remarried. Held, that the patties being of full age,

and under no disability, the covenant for the payment of the

money was put an end to by the second settlement ;
and that

though the legal estate in the wife s property passed under the

first settlement, it was not in equity binding on the parties,

but the rights of the wife and her issue were also regulated by

the second settlement. Robinson v. Dickinson, 3 Rnss* 3QQ.

2, Of their being Evidence for or against each other.—In

trials of any sort, husband and wife are not allowed to

be evidence, for or against each other
;
partly because it is

impossible their testimony .should be indifferent ; but princi-

pally because of the union of person ; if they were ad-

mitted to he witnesses for each other, they would con-

tradict one maxim of law, <4 nemo in propria causa testis esse

debet j
" and if against each other, they wTould contradict

another maxim, " nemo tenetur seipsum accusare." But where
the offence is directly against the person of the wife, this rule

has been usually dispensed with. State Trials, vol, 1, Lord
Audlefs case?. Sira. 633, And therefore by stat. 3 H. 7- t". 2.

in case a woman be forcibly taken away and married, she may
be a witness against such her husbaud, in order to convict him

of felony. For in this case she can with no propriety be

reckoned his wife ; because a main ingredient, her consent,

was wanting to the contract : and also, there is another maxim
of law, that no man shall take advantage of his own wrong

;

which the ravisher here would do, if by forcibly marrying a

woman he could prevent her from being a witness, who is

perhaps the only witness to that very fact. 1 Comm. 443, 4.

See tit. Marriage.

The husband cannot be a witness against the wife, nor the

wife against the husband to prove the first marriage en an
indictment, on stat. 1 Jac. I. c. 11. for a second marriage.

But the second wife or husband may be a witness ; the second

marriage being void. Bull. N. P. 287 : 1 Hall P. C.

In Raym. I. there is an opinion that a husband and wife

may be witnesses against one another in treason ; but the con-

trary is adjudged. J Brow at. 47: see 2 Keb. 403: and
1 H. P. C. 301. The rule in Lord A ud ley's case is denied

to be law
; Rai/m. I ; and perhaps was admitted on the parti-

cular circumstances of the facts, which were detestable in the

extreme, the husband having assisted in the rape of his wife.

In an information against two, one for perjury, and the other

for subornation, in swearing on the trial of an ejectment that

S child was supposititious, the husband of one of the de-
fendants was admitted to give evidence of the birth, but re-

fused as to the subornation, Sid, 377 : 2 Keb. 403 : Mar. 120.
And the evidence of a wife has been disallowed even against
others, where her husband might be indirectly in danger.

Dalt. olO ; Leach's Hawk. P. i\ ii« 60?, 8. A husband and

wife mav demand surety of the peace against each other, and

their evidence must then of necessity be admitted against each

other. 1 Han k. V. C. 253: see Stra. 1231, and the other

authorities cited by Hawkins,

The wife of a bankrupt may be examined by the commis-

sioners See tit. Bankrupt.

It seems that a wife may be evidence to prove a fraud on

the husband, particularly if she were party thereto, as in case

of a marriage-brocage agreement. Sid. 431: see^ post II.

And in cases of seduction, L. E. 55, And in civil actions,

where the husband is not concerned in the action, but the evi-

dence is collateral to discharge the defendant, by charging the

husband. 1 Stra. 504 : and see 1 Stra. 527. A widow can-

not be asked to disclose conversations between herself and her

late husband. By. <5f
Moo. 198 : and see 1 Carr. <Jj- Pa. 364

A woman was allowed to give evidence for a man with whom
she was cohabiting, passing by bis name, and held out to the

world as his wife; Balthews v. Galindo, 4 Bing. 610 ; con-

trary to the former law on this point. See I Price, 81.

II. What Acts ofthe IVife before Marriage bind the Husband.

—As by marriage the husband and wife become one per-

son in law, therefore such an union works an extinguishment

or revocation of several acts done by her before the marriage;

and this not only for the benefit of the husband, but likewise

of the wife, who, if she were allowed at her pleasure to

rescind and break through, or confirm several acts, might be

so far influenced by hi r husband, as to do things greatly to her

disadvantage. 4 Co. 60: 5 Co. 10; Kcilw. 162 ; Co. Lit. 55:

HetL 72 : Cro. Car. 304.

But in things whic h would be manifestly to the prejudice of

both husband and wife, the law does not make her acts void;

and therefore if a feme sole makes a lease at will, or is lessee

at will, and afterwards marries, the marriage is no determina-

tion of her will, so as to make the lease void ; but she herself

cannot, without the consent of her husband, determine the

lease in either case. 5 Co. 1 0.

So where a warrant of attorney was given to confess a

judgment to a feme sole, the court gave leave, not withstanding

the marriage, to enter up judgment ; for that the authority

shall not he deemed to be revoked or countermanded, because

it is for the husband's advantage ; like a grant of a reversion

to a feme sole, who marries before attornment, yet the tenant

may attorn afterwards ; otherwise if a feme sole gives a war-
rant of attorney, and marries, for this is to charge the husband.
1 Salk. 117* 399.

But if a feme sole makes her will, and devises her land to

J. S., and afterwards marries him, and then dies, yet ./. S.

takes nothing by the will, because the marriage was a revoca-

tion of it. 4 Co. GO : see tits. Devise, Will.

Kcjuity will set aside the intended wife's contracts, though
legally executed, when they appear to have been entered into

with an intent to deceive the husband, and are in derogation
of the rights of marriage ; as where a widow made a deed of

settlement of her estate, and married a second husband, who
was not privy to such settlement ; and it appearing to the

court, that it was in confidence of her having such estate

that the husband married her, the court, set aside the deed as

fraudulent; so where the intended wife, the day before her

marriage, entered privately into a recognizance to "her brother,

it was decreed to be delivered up. See 2 Chan. Rep. 41. 79. SI:

2 Fern. 17:2 Fez. 264: see ante, 1, 2.

But where a widow, before her marriage with a second hus-
band, assigned over the greatest part of her estates to trustees

for children by her former husband
; though it was insisted

that this was without the privity of the husband, and done
with a design to cheat him, yet the court thought, thai a

widow might thus provide for her children before she put

herself under the power of a husband; and it being proved
ihat NO00/. was thus settled, and that the husband had stip-

pressed the deedg he was decreed to pay the whole money
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without directing any account. 1 Fern. 408. Marriage is a
revocation of a submission to arbitration by the feme. See
Bac. Ab. Baron <$ Feme (E.) (7th ed.): 5 East, £66, Marriage
is not a release of a claim which a woman has against her hus-

botid in character of executor, 12 Ves, 497.

III. I. Of the Husband's Power over the Person of his

Wtjti and of her Remedy for arty Injury done to her by

Mm.—6y marriage the husband hath power over his wife's

person ; ami by the old law he might give her moderate cor-

ruption ; I Hawk. P. C. 258 ; but this power was confined

within reasonable bounds. Moor. 871: F. X. 1L 80. In the

time of Charles II. this power of correction bewail to h,

doubted. I Sid. 113:3 Keb. 433. The courts of law, how-
even slill permit a husband to restrain a wife of her liberty in

case of any gross misbehaviour. Slra, 478. 875. But if he

threaten to kill her, &c, she may make him find surety of the

peace, by suing a writ of supplicavit out of Chancery, or by
preferring articles of the peace against him in the court of

King's Bench, or she may apply to the Spiritual Court for a

divorce i
propter wcvUiaw. Crom. 2$. § 31 i : F. X. B. 80 :

Hell- 149. cant.-. 1 Sid. 113. 116 : Dalt. c. 68 : Lamb. 7:
Cram. 133: 13 East, 171-

So may the husband have security of the peace against his

wife, Stra. 1207.

But a wife cannot, either by herself, or her prochcin amy,
bring a homine repfegiando against her husband ; for he has

by law a right to the custody of her, and may, if he think fit,

confine her, but he must not imprison her; if lie dors, it

will be a good cause for her to apply to the Spiritual Court

for a divorce propter swvitium ; and the nature and pro-

ceedings in the writ de homine replegiando show that it

cannot be maintained by the wife against her husband*

Free, in Ch. UJ2.

The courts of law will grant a habeas corpus to relieve a

wife from unjust imprisonment.

Q. Of Actionsfor Criminal Conversation. — The ground of

the action for adultery is the injury done to the husband, by

alienating the affections of his wife, destroying the comforts

arising from her company, and that of her children, and

imposing on him a spurious issue,

For this, among other reasons, it has been ruled that no

action for crim. eon. can be brought for act of adultery

after separation between husband and wife. 5 T. R. 3:>J. Tim
doctrine was shaken in a later ease. See Chambers v. Caulfield,

6 East, 244.

In this action the plaintiif must bring proof of the actual

solemnization of a marriage; nothing shall supply its place

:

cohabitation or reputation are not sufficient, nor any collateral

proof whatever. 4 Burr. 2057 : Bull P. #7 : thug, life:

Esp. N. P. 343. But it is not necessary to prove a marriage

according to the ceremony of the church of England ; if the

parties are Jews, Quakers, &c. proof of a marriage according

to their rites is sufficient. Bull. N. P. 28 : see Bac. Ab. tit.

Marriage, and Divorce. (7th ed.) The confession of the wife

will be no proof against the defendant ; but a discourse be-

tween her and the defendant may he proved, and the de-

fendant's letters to her ; but the wife's letters to the defendant

will be no evidence for him. Id.

The injury in case of adultery being great, the damages are

generally considerable, but depend on circumstances : such on

the one hand as go in aggravation of damages, and to show

the circumstances and property of defendant ; or on the other

hand, such as go in extenuation of the offence, and mitigation

of damages. Bull. X. P. $7: Esp. 313, 4. The defendant

may prove particular acts of criminality in the wife, previous

to her guilt with him, but not her general character, in

extenuation. Id. lb.

If a woman is suffered by her husband to live as a common
prostitute, and a man is thereby drawn into crim. con. no

action at the suit of the husband will lie; but if the husband

does not know this, it goes only in mitigation of damages.
Id. ib.

It is now determined that if the husband consent to his wife's
adultery, this will go in bar of his action. ] Term Rep. (jf>7.

in the case of Duberly v. Cunning. See Jii Mod. 232.
It seems to be in the discretion of the court to grant a new

trial in this action, on account of excessive damages; hut
Which they will be very cautious in doing. 4 Term Rep. 65 1

.

If adultery be committed with another man's wife without
any force, but by her own consent, though the husband may
have assault and battery, and lay it vi et anuis, yet they shall
in that case punish him below for that very offence ; for an
indictment will not lie for such an assault and battery

; neither
shall the husband anil wife join in an anion -M eommmi law;
and therefore they proceed below, either civilly, that is, to
divorce them, or criminally, because they were not criminally
prosecuted above. 7 Mod. 81.

IV. Of his Interest in her Estate and Property.—The
freehold or right of possession of all her lands of inheritance,
vests in the husband immediately upon the marriage, the
right of property still being preserved to her. 1 lust. 351. a.

273. b. 3S& b. in note. This estate he may convey to an-
other. An incorrect statement in the book called Cases in
Equity, temp. Ld. Talbot, p. 16~. of what was delivered
by his lordship in the case of Robinson v. Cummins, seems
to have given rise to a notion that the husband could not
make a tenant to the praecipe of his wife's estate, for the
purpose of Buffering a common recovery of it, without the
wife's previously joining in a line ; but it now seems to
be a settled point that he ca'i. See Cruise on Recoveries:
and posit t^. Fine and Recovery. By stat, 32 //. 8. c. 28.
leases of the wife's inheritance must be made by indenture,
to which the husband and wife are both parties, to be sealed

by the wife, and the rent to be reserved to the husband
and wife, and to the heirs of the wife ; and the husband
shall not alien the rent longer than during the coverture,
except by fine levied by husband and wife. By the same
act it is provided, that no fine or other act done by the husband
only of the inheritance or freehold of his wife, shall be any
discontinuance thereof, or prejudicial to the wife or her heirs,

but they may enter according to their rights ; fines whereuuto
the wife is party and privy [and the above-mentioned leases]

only excepted. As to alienations of a husband's estate by
a woman tenant in dower, &c, see stat. 11 IE 7. c. 20.

which makes them void. See post } Div. VIII. and also tit#

Forfeiture.

As to chattels real, and things hi action of the tvtfe t irhere

the husband survives the wife.

At the common law no person had a right to administer.

The ordinarv might grant administration to whom he pleased,

till the statutes which gave it to the next of km; and if

there were persons of equal kindred, which ever took admi-
nistration first, was entitled to the surplus. The statute of
distribution was made to prevent this. Where the wife was
entitled only to the trust of a chattel real, or to any chose in

action, or contingent interest in any kind of personal tv, it

seems to have been doubted, whether, if the husband survived
her, he was entitled to the benefit of it or not. See
1 Inst. 351 : 4 Inst. 871 : Roll. lb. 3 Mi : AIL 15 : Fro. Eliz.

466: 3 C. H. 37: Oilb. Ca. Ftp 234: sec tit. Executor,

t 1. V. 8.

Upon the construction of the statute of distributions (see

tit. Executor, V. 8.) it has been held that the husband may
administer to his deceased wife ; and that he is entitled, for

his own benefit, to all her chattels real, tilings in action,

trusts, and every tit her species of personal property, whether
actually vested in her, and reduced into possession or con-

tingent, or recoverable only by action or suit. It was, how-
ever, made a question after the stat. 29 C. 2. c. 3. § 25,

whether, if the husband having survived his wife, afterwards
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die, during the suspense of the contingency upon which any

part of Ins wife's property depended, or without having re-

duced into possession mch of her property as lay in action or

suit, his representative, or his wife's next of kin, were entitled

thereto. But, by a scries of cases, it is now settled, that me
representative of the husband is entitled as much to this species

of his wile's property, as to any oilier; that the right of ad-

ministration follows the right of the estate, and ought, in case

of the husbands death after the wife, to be granted to the

next of kin of the husband. £ee Mr. Hargrave's Law Tracts,

475. And that if administration dc bonis non of the wife is

obtained by any third person, he is a trustee for the repre-

sentative of the husband. See 1 P. Wins. 3H2 : see

Bar. Ah. Huron ami Feme if. 3 :) and see 2 B. $ Ado/. 213.

If the wife survive the husband.—As to this point, there is a

material difference with respect to chattels real, and goods, cat-

tle, money, and other chattels personal. All chattels personal

become the property of the husband immediately on the mar-
riage ; he may dispose of them without the consent or concur-

rence of his wife ; and at his death, whether he dies in her life-

time, or survives her, they belong to his personal representative.

See 10 Co. 4.2: 2 lust. 510. But although the husband's re-

presentative is entitled to the wife's choscs in action not reduced
into possession by the husband, yet the right of suing for them
is in the wife's representative, and the husband's representative

cannot sue. Beits v. Kimpton, 2 Barn. £$ Adol. 273. It

now seems settled that if the wife survive her husband she will

be entitled to her choscs in action, notwithstanding the husband
lias become bankrupt, or has made a particular assignment of
them, unless the assignee in the husband's life reduce them into

possession. <J Fg.s. S? : 8 Madd. 16: 1 Russell, 1: 8 Rus-
xrti3 65 : Bac. Ab. Baron and I erne. (C\) (ed. Gwillim & Dodd.)
Where a married woman lent money to her husband, and took a
note for it from him and two sureties, it was held that after his

death she might sue the other parties to the note, for it was a
chose in action, and survived to her. It it hards v. Richards,
2 Bam. # AdoL 447.
U i;h respect to her chattels real, as leases for years, there is

a distinction between those which are in the nature of a pre-
sent Vested interest in the wife, and those in which she has
only a possible or contingent interest. To explain this fully, it

seems proper to mention, that it was formerly held that a dis-

position of a term of years to a man for his life, was such a
total disposition of the term, that no disposition could be made
of the possible residue of the term; or at least, that if it was
made, the first devisee might dispose of the whole term, not-
withstanding the devise of the residue. This is reported (I)?/. 47.)
to have been determined by all the judges in a case in 6 Ed. 6.

The Court of Chancery first broke through this rule and sup-
ported such future dispositions when made by wav of trust

;

their example was followed by the courts of law in Mat. Man-
nings case, 8 Rep.Q^.b: and Lampet's case, 10 Rep. 4f>. b.

This disposition of the residue of a term, after a previous dis-
position of^it to one for life, operates by way of executory device,
and the interest of the devisee of the residue is tailed a possi-

bility. This possible interest in a term of years differs from a
contingent interest created by way of remainder. If a person
limits a real estate to A. for life, and after the decease of A.,
and if 13. dies in A.'s life time, to C. for a term of years ; this
operates not as an executory devise, but as a remainder, and
therefore is not to be considered as a possibility, but as a con-
tingent interest.

Now if a person marries a woman possessed of, or entitled to,

the trust of a present, actual, and vested, interest in a term of
years, or any other chattel real, it so far becomes his property,
that he may dispose of it during her life; and if he survives
her, it vests in him absolutely; but if he makes no disposition
of it, and she survives him, it belongs to her, and not to his re-
presentatives: nor is he in this ease entitled to dispose of it from
her by will. Free. CL 418: 2 Fern. 270.

If a person marries a woman entitled to a possible or contin-

gent interest in a term of years, if it is a legal interest, that is>

such an interest, as, upon the determination of the previous

estate, or the happening of the contingency, will immediately

vest in possession in the wife, there the husband may assign it;

unless perhaps, in those cases, where the possibility or contin-

gency is of such a nature that it cannot happen during the hus-

band's life-time. 1 Inst. 4(>. b: 10 Rep. 51. a: HntL 17:

1 Salt 32(5. But it is an exception to this rule, at least m
equity, that if a future or executory interest in a term, or other

chattel, is provided for the wife, by or with the consent of the

husband, there he cannot dispose of it from the wife, as it would

be absurd to allow him to defeat his own agreement. But

tbis supposes the provision to be made before marriage: for, if

made subsequent, it is a mere voluntary act, and void against an

assignee for a valuable consideration. 1 Cha. Ca. 225: 1 Fern,

7. 18 : 1 Ktp Ab. 58.

If a wife have a chattel real en autre droity as executor or

administrator, the husband cannot dispose of it. 1 Inst. 35]. a.

But if the wife had it as executrix to a former husband; die

husband may dispose of it. 3 M ils. 277-—And if a woman be

joint-tenant of a chattel real, and marries and dies, the husband

shall not have it, but it survives to the other joint-tenant,

1 hist. 185. b.—And the husband hath not power over a chat-

tel real, which the wife hath as guardian. Plowd. 2£)4. As to

the husband's interest in the wife's chattels real, see Bac. Ab*

Baron and Feme. (C. 2.)

Things in action do not vest in the husband till he reduces

them into possession. It has been held that the husband may
sue alone for a debt due to the wife upon bond (this means a

bond made to the wife during marriage, for if it be made to

her before marriage, she must join in suing, 1 Chitt. Plead. 32.)

but that if he join her in the action, and recover judgment and

die, the judgment will survive to her. 1 Vern. 396: see////.

36: 2 Lev. 107: 2 Fez. 617: sec 1 Chitt. on Plead, 35. The
principle of this distinction appears to be, that his bringing the

action in his own name alone is ar disagreement to his wife sin*

terest, and implies it to be his intention that it should not sur-

vive to her; but if he brings the action in the. joint names of

himself and bis wife, the judgment is that they both should re-

cover; so that the surviving wife, and not the representative

of the husband, is to bring the scire facias on the judgment.
In 3 Atk. 21. Lord Hardwicke is reported to say, that at law,

if the husband has recovered a judgment for a debt of 'hz wife,

and dies before execution, the surviving wife, not the husband s

executors, is entitled.

These appear to be the general principles of the courts of

law, respecting the interest which the husband takes in, and the

power given him over, the things in action of his wife; but

the courts of equity have admitted many very nice distinctions

respecting them.

1. A settlement made before marriage, if made in consider-

ation of the wife's fortune, entitles the representative of the

husband, dying in his wife's life-time, to the whole of her things

in action ; but it has been said that, if it is not made in consi-

deration of her fortune, the surviving wife will be entitled to

the things in action, the property of which has not been re-

duced [into his power] by the husband in Ins life-time; so, if

the settlement is in consideration of a particular part of her

fortune, such of the things in action, as are not comprised io

that p;.rt, it has been sa?d, survive to the wife. See Pre. ( h. 0*3 :

2 rem. 502 : Talb. I')8. In the case of Blots v. Countess of
Hereford, (2 Fern. 501.) a settlement was made for the benefit

of the wife, but no mention was made of her personal estate;

it was decreed to belong to the representative of the husband

;

audit was then said, that in all cases where there was a settle-

ment equivalent to the wife's portion, it should be intended

that he is to bave the portion, though there is no agreement
for that purpose. See Eq. Ab. 6'Q. And it appears that if the

settlement is made in consideration of her fortune without say-

ing more, it entitles the husband to all her then personal pro-

perty, but not to such as afterwards accrues to her ; but aider if
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it appears it was the agreement between the parties that he

should have not only her then present but all subsequently ac-

quired personalty. 6 Fes. 395: 2 Fes. I. 607: 9 Fes. 89:
10 Fes. 574.

2. tf the husband cannot recover the things in action of his

wife by the assistance of a court of equity, the court, upon

the principle that he who seeks equity must do equity, will not

give him their assistance to recover the property, unless he

either has made a previous provision for her, or agrees to do it

out of the property prayed for: or unless the wife appears in

court 3 and consents to the property being made over to him.

2 P. Wms. 64-1 : ^ P. Wins. 12 : Toth. 179-2 Fez. 669. Nei-

ther will the court, where no settlement is made for the wife,

direct the fortune to be paid to the husband, in all cases where

she does appear personally and consent to it 2 Fez. 579- It

appears to be agreed, that the interest is always payable to the

husband, if he maintains his wife. 2 Fez. 56' I, 5(>2. Yet
where the husband receives a great part of the wife s fortune,

and will not settle the rest, the court will not only stop the pay-

ment of the residue of her fortune, but will even prevent his

receiving the interest of the residue, that it may accumulate for

her benefit. 3 Atk. 21.

3. Volunticrs and assignees under a commission of bank-

ruptcy are, in cases of this nature, subject to the same equity

as the husband ; and are therefore required by the court, if

they apply for its assistance in recovering the wife's fortune,

to make a proper provision for her out of it. 2 Atk. 4-20

:

1 P. Wms. 382, But if the husband actually assigns cither a

trust term of his wife, or a thing in action, for a valuable con-

sideration, the court does not compel the assignee to make a pro-

vision for the wife. I Fern. 7: see 1 Fern. 18.—and Cox's

P. Wms. i. 459- in nole3 where Lord Thurlow is reported to

have said, in a case before him, " that he did not find it any
where decided that, if the husband makes an actual assignment,

by contract, for a valuable consideration, the assignee should

be bound to make any provision for the wife: but that a court

of equity has much greater consideration for an assignment ac-

tually made by contract, than for an assignment, made by mere
operation of Jaw ; for in this latter case, the creditor slmuld be

exactly in the case of the husband, and subject precisely to the

same equity in favour of the wife."

4. But notwithstanding the uniform and earnest solicitude

of the courts of equity, to make some provision for the wife

out of her fortune, in those cases where the husband, or those

claiming under him by act of law, cannot come at it without

the assistance of those courts, still it does not appear that they

have ever interfered to prevent its being paid the husband, or

to inhibit him from recovering it at law. 2 Atk. 420.— In

Pre. Ch. 414. it is observed, that if the trustees pay the wife's

fortune, it is without remedy.

5. Money due on mortgage is considered as a thing in action.

It seems to have been formerly understood, that as the hus-

band could not dispose of lands mortgaged in fee without the

wife, the estate remaining in the wife carried the money along

with it to her and her representatives ; but that as to the trust

and the absolute power of a term of years, there was nothing

to keep a mortgage-debt, secured by a term, from going to the

husbands representatives: but this distinction no longer pre-

vails ; and it is now held, that though in the case of a mort-

gage in fee, the legal fee of the lands in mortgage continues in

the wife, she is but a trustee, and the trust of the mortgage

follows the property of the debt. See 1 P. Wms. 458 : 2 Atk.

207.

f). If baron and feme have a decree for money in right of

the feme, and then the baron dies, the benefit of the decree be-

longs to the feme, and not to the executor of the husband.

This was certified by Hyde, Ch. X and bis certificate confirmed

by lord chancellor/ 1 Cha. Ca. 27- If the wife has a judg-

ment, and it is extended upon an elegit, the husband may assign

it without a consideration. So if a judgment be given in trust

for a feme sole, who marries, and, by consent of her trustees, is

vol. 1.

in possession of the land extended, the husband may assign

over the extended interest
; and, by the same reason, if the

feme has a decree to hold and enjoy lands until a debt due to

her is paid, and she is in possession of the land under this de-
cree, and marries, the husband may assign it without any con-

sideration, for it is in nature of an extent. $ P. Wms. 200.
The above summary on this part of the law relative to baron

and feme, is principally taken from the ingenious and laborious!

notes by Mr. Butler, on 1 Inst. 351. a; to which may be added
the following miscellaneous observations.

7. If a lease be conveyed by a feme sole, in trust for the use

of herself, if she afterwards marries, it cannot be disposed of by
the husband ; if she dies, he shall not have it, but the executors

of the wife. March, 44 : see 2 Fern. 270.
If a feme, having a rent for life, takes husband, the baron

shall have action of debt for the rent incurred during the cover-

ttlre, after the deatli of the feme. 1 Danv. 719' And arrears

due in the life-time of the husband, after his death shall survive

to the wife, if she outlives him, and her administrators after

her death. 2 Lid. 1

1

5 1 . A Jeme, lessee for life, rendering

rent, takes husband and dies, the baron shall be charged in

action of debt for the rent which was grown due during the

covert ure^ because he took the profits out of which the rent

ought to issue. Keilw. 125 : Raym. 6.

If a feme covert sues a woman in the spiritual court for adul-

tery with Iter husband, and obtains a sentence against her and
costs, the husband may release these costs, for the marriage con-

tinues; and whatever accrues to the wife during coverture be-

longs to the husband ; per Holt, Ch. J. on motion for prohibition.

1 Salk. 115.

But if the husband and wife be divorced a mensd et ihoro,

and the wife lias her alimony, and sues for defamation or other

injurv, and there has costs, and the husband releases them,

this shall not bar the wife, for these costs come in lieu of what
she hath spent out of her alimony, which is a separate main-
tenance, and not in the power of her husband. 1 Roll. Rep.
42 6 : 3 Bulsl. 264 : 1 Roll. Ab. 343 : 2 RolL Ab. 293 :

1 SalL 115.

A legacy was given to a feme covert, who lived separate

from her husband, and the executor paid it to the feme, and
took her receipt for it; yet cm a bill brought by the husband
against the executor, he was decreed to pay it over again, with

interest* 1 Fern. 26*1
: but see Bac. Ab. Baron and Feme. (D.)

(?th eel)

If husband is attainted of felony, and pardoned on condition

of transportation for life, and afterwards the wife becomes

entitled to an orphanage share of personal estate, it shall not

belong to the husband, but to the wife. 3 P. Witts. 37.

Trinkets and jewels given to a wife before marriage become

the husband's again by marriage, and are liable to his debts, if

his personal estate is not sufficient, 2 Atk. 104.

H. And as the husband may generally acquire a property

in all the personal substance of the wife, so, in one particular

instance, the wife may acquire a property in some of her hus-

band's goods, which shall remain to her after his death, and

not go to his executors. These are called her paraphernalia ;

which is a term borrowed from the Civil Law, and is derived

from the Greek irapa <peptrj> signifying something over and

above her dower. Our law uses it to signify the apparel

and ornaments of the wife suitable to her rank and degree ;

and therefore even the jewels of a peeress, usually worn by

her, have been held to be paraphernalia. Moor, 213. These

she becomes entitled to at the death of her husband, over and
above her jointure or dower, and preferably to all other repre-

sentatives. Cro. Car. 343. 347 : 1 Ro. Ab. §U : 2 Leon. 106.

Neither can the husband devise by his will such ornaments or

jewels of his wife; though, during his life, perhaps, he hath

the power to sell or give them away. Noy's Max. e. 4<) :

2 Comm. 43(1 But if she continue in the use of them till his

dealb, she shall afterwards retain them against his executors

and administrators, and all other persons except creditor*,

T
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where there is a deficiency of assets. 1 P. Wms. 730. And

her necessary apparel is protected even against the claim of

creditors. Nay's Max. c. 49-

That the widow's paraphernalia are subject to the debts,

but. preferred to the legacies of the husband; and that the

general rules of marshalling assets are applicable in giving

effect to such priority, see not only 1 P. Wms. 730, quoted

above, but also ii P. Wms. 544 : 2 Atk. 104. 642 . 3 Atk. 36£}.

'39?> : 2 Vex. 7 : see also Cha. Ca. 240 : 1 C. R. 27.

In one place Rolle savs, the wife shall have a necessary bed

and apparel. 1 Roll 911. 20. See farther, on the subject

of paraphernalia, Com. Dig. tit. Baron and Fane (F. 3.) :

17 Fez. 273 : Roper, Husband and Wife, c. 17* § $•

V. Where the Husband shaft he liable to the Wife s Debts

contracted before Marriage ; and therein of a Wife thai is Ex-

ecutrix or Administratrix.— If a fi>nic sole indebted takes hus-

band, her debt becomes that of the husband and wife, and both

are to be sued for it ; but the husband is not liable after the

death of the wife, unless there be a judgment against both

during the coverture. 1 Rolf. Ah. 351 : F. X B. 120. And if

the husband dies before the debt is recovered, the wife surviving

is liable. 1 Camp. R. 8Q. Where there isjudgment against nfeme
sole, who marries and dies, the baron shall not be charged there-

with ; though, if the judgment be had upon scirefacias against

baron and feme, and then the feme dies, he shall be charged.

3 Mod. 186. Inaction brought against v.feme sole, if, pending

the action, she marries, this shall not abate the action ; but

l lie plaintiff may proceed to judgment and execution against

her, according as the action was commenced. 1 Lill. 217-
Trin. 12 W. 3. And if habeas corpus be brought to remove
the cause, the plaintiff is to move for a procedendo on the

return of the habeas corpus: also the court of 13. R. may
refuse it, where brought to abate a just action. 1 Salk. 8.

In general the husband is liable to the wife's debts con-

tracted before marriage, whether he had any portion with her

or not ; and this the law presumes reasonable, because by the

marriage, the husband acquires an absolute interest in the

personal estate of the wife, and has the receipt of the rents

and profits of her real estate during coverture ; also whatever

accrues to her by her labour, or otherwise, during the cover-

ture, belongs to the husband ; so that in favour of creditors,

and that no person's act should prejudice another, the law
makes the husband liable for those debts with which he took

her attached. F. N. B. 265: 20 H. 6.22.//: Moor, KiS :

1 Roll. Ab. 352 : 3 Mod. 186'.

If baron and feme are sued on the wife's bond, entered into

by the feme before marriage, and judgment is had thereupon

,

and the wife dies before execution, yet the husband is liable •

for thejudgment has altered the debt. 1 Sid* 337.

If judgment be against husband and wife, he dies, and she

survives, execution mav be against her, 1 Roll. Ab. 890. /. 10.

50. SeejJOiY, X.

Where a man marries a widow executrix, &c, her evidence

shall not be allowed to charge her second husband wTith more
than she can prove to have actually come to her hands.
Agreed per cur. Ab. Eq. Ca. 227. HH. 1719-

D. confessed a judgment to F., who made his wife, the plain-

tiff, executrix, and died ; she administered, and married a se-

cond husband, and then, she alone, without her husband, ac-

knowledged satisfaction, though no real satisfaction was made.
The court held that this was not good. Sid. 31.

A w ife, administratrix, under seventeen, shall join with her
husband in an action ; per Twisden, J., Mod. 297.

If a feme executrix takes baron, and he releases all actions,

this shall be a bar during the coverture without question; by
the justices. Br. Releases, pi. 29.

If nfeme executrix take baron, and the baron puts himself in

arbitrament for death of the testator, and award is made, and
the baron dies, the feme shall be barred ; per toC air'. Brooke
says, that from hence it seems to him, that the release of the

baron without the feme is a good bar against the feme; duod

conceditur, anno 39 H. 3 ; and therefore he excepted those

debts in his release, otherwise they had been extinct. Br.

Releases, pL 79-

If a man marries an administratrix to a former husband,

who, in her widowhood, wasted the assets of her intestate,

the husband is liable to the debts of the intestate during the

life of the wife; and this shall be deemed a devastavit in him.

Cro. Car. 60S.

And if an executrix marry, and she and her husband, on

being sued in equity, admit assets, the assets become a debt

due from the husband, and may be proved under a commission

of bankrupt against him. 1 Scko. $ Lef 172.

VI, Of her Contracts during Marriage, and how Jar the

Husband is bound by such Contracts ; and where a Wife shall

be considered as a*Feme Sole.—The general rule of the com-

mon law is, that every gift, grant, or disposition of goods, lands,

or other things whatsoever, and all obligations and feoffments

made by a feme covert, without her husband's consent, are void.

1 //. 5. 125; Fitz. Covert. IS.

The husband is obliged to maintain his wife in necessaries;

yet they must be according to his degree and estate, to charge

him ; and necessaries may be suitable to a husband's degree of

quality, but not to his estate ; also they may be necessaries,

but not ex necessitate, to charge the husband. 1 Mod. 129:

I Nels. Ab. 354: : see 5 Ring. 187 : 3 Barn. $ C 631. If a

woman buys things for her necessary apparel, though without

the consent of her husband, yet the husband shall be bound

to pay it, Brownl. 47. And if the wife buys any thing for

herself, children, or family, and the baron does any act precedent

or subsequent, whereby he shows his consent, he may be charged

thereupon. 1 Sid. 120. The expences of a feme covert's funeral,

paid by her father while her husband had left her and was gone

abroad, deemed necessaries, II. Black. Rep. $0. Though a wife

is very lewd, if she cohabits with her husband, he is chargeable

for all necessaries for her, because he took her for better, for

worse; and so he is if he runs away from her, or turns her away;

but if she goes away from her husband, then as soon as such

separation is notorious, whoever gives her credit doth it at his

peril, and the hu>baud is not liable, unless he takes her again.

1 Salk. 119: see 1 Slra. 647. 706: and as to actions against

femes covert having eloped, see 2 Black. Rep. 1079*
If a man cohabits with a woman, allows her to assumeW

name, and passes her for his wife, though in fact he is not

married to her, yet he is liable to her contracts for necessaries;

and therefore ne unques aceouple is a bad plea in an action on

the case for the debt of a wife ; it is good onlv in dower or an

appeal. Bull. N. P. 136: Esp. N. P. 124: 1 Camp. 245:

3 Camp. 215,

Although a husband be bound to pay his wife's debts for her

reasonable provision, yet if she parts from him, especially by

reason of any misbehaviour, and he allows her a maintenance,

he shall never after be charged with her debts, till a new coha-

bitation ; but if the husband receive her, or come after her,

and lie with her but for a ni^ht, that may make him liable to

the debts. Pasck. 3 Ann. Mod. Cas. 147, 171. If there be

an agreement in writing between husband and wife to live

separate, and that she shall have a separate maintenance, it

shall bind them both till they both agree to cohabit again;

and if the wife is willing to return to her husband, she may;

but it has been adjudged, that the husband hath no coercive

power over the wife to force her, though he may visit her, and

use all lawful means in order to a reconciliation. Mich. G. !•

Mod. Ca. in L. $ E. 22.

Where there is a separation by consent, and the wife hath

a separate allowance, those who trust her, do it upon her own

credit. 1 Soli. 11 6. If a husband makes his wife an allow-

ance for clothes. Sec, which is constantly paid her, it is said

shall not be charged. 1 Sid. 109. And if he forbids par*

ticular persons to trust her, he will not be chargeable : but a
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inhibition in general , by putting her in the newspapers, is no

legal notice not to trust her. 1 Vent* 42.

In assumpsit the defendant proved that she was married, and
her husband alive in France, the plaintiff had judgment, upon
which, as a verdict against evidence, she moved for a new
trial, but it was denied ; for it shall be intended that she was
divorced ; besides, the husband is an alien enemy, and in that

case, why is not his wife chargeable as a feme sole ? 1 Salic.

II 6. Deerly v. Duchess of Mazarine.

It was at one time held, that (i where the husband and wife

part by consent, and she has a separate maintenance from the

husband, she shall in all cases be subject to her own debts/'

In the case of Ringstead v. Lady Laneshorough, M. 23 G. 3.

and H. 23 G, 3. in actions against the defendant for goods sold,

she pleaded coverture ; and the plaintiffs replication " that she

lived separate and apart from her husband, from whom she had

a separate maintenance; and so was liable to her own debts/'

was on demurrer huldeu to be ^ood
; and plaintiff had judg-

ment. In the above case the plea also stated that the husband
lived in Ireland, which being out of the process of the court,

some stress was laid on it in the decision ; hut in the case of

Harwell v. Brooks, H. 24 G. 3* it was decided generally, that

the husband was not liable in any case where the wife lived

apart, and had a separate maintenance ; and this was recog-

nized in Corbett v. Poelnitz, and other cases. See 1 Term
Rep. 5 : 5 Term Rep. 679 : I Bos. $ Pull 357-

But subsequently, after two arguments before all the judges

of the King's Bench, the court declared it to be their opinion,

that a feme covert living apart from her husband, having a

separate maintenance secured to her by deed, cannot contract

and be sued as a feme sole ; in fact, that fay no agreement he-

iwecn a man and his t&ifes can she be legally made responsible

for the contracts she may enter into, or be liable to the actions

of those who may have trusted her engagements, as if she were
s<:)le and unmarried. Marshall v. Hit IIon , 8 Term Rep, 545.

And it is the same though the husband be domiciled in a

foreign country; 2 Bos. PuU. 226 : 11 East, 301:
1 New R. SO ; unless in case of an alien enemy wrho has never

been in this country. 3 Camp. 123 : 1 Bos. $ Pull. 357. And
so, though the wife be divorced d mensa et thoro, yet she

cannot be sued as a feme sole. 3 Barn. § C. 29 1 : 3 Bro. $p

Bing. 92: 6 Maule $ S. 73: Bac. Ah. Baron | Feme. (H.)
And where husband and wife were separated by deed, and
the husband covenanted writh a third person to pay to his wife,

or to whom she should appoint, a certain weekly allowance,

and the wife lived with such third person (her sister) who
found her in necessaries, the Court of Common Pleas held,

that the husband having failed to pay the stipulated allow-

ance, an action of indebitatus assumpsit might be maintained

against him for such necessaries. Nurse v. Craig* 2 New
Rep. 1 48. If the husband does not assent to the w ife leaving

his house ami living separate, he cannot be sued for her debts.

6 Burn. § C. 200.

It seems that a feme covert, living apart from her husband,

under no terms of separation, with alimony allowed pendente

lite, may maintain trespass, in the name of her husband,

against wrong doers, for breaking and entering her house, and

talting her goods. 9 R* ^70.

A husband who has abjured the realm, or wTho is banished,

is thereby dvditer mortuus ; and being disabled to sue or be

sued in right of bis wife, she must be considered as a feme
sole; for it would be unreasonable that she should be remedi-

less on her part, and equally hard on those who had any de-

mands on her, that, not being able to have any redress from

the husband, thev should not have any against her. Bro.

Banm and Feme,' 66: Co. Lit. 133: 1 Roll. Rep. 400 : Moor,

851: 3 Bulsi. 188: 1 Buhl. 140: 2 Vern. 104.

So where a married man was transported for felony, the

Court of King s Bench held that the wife might be sued alone,

for debt contracted by her after the transportation. 1 Term
Rep. 9: and see 4 Esp. Ca. 27. And so also though he remain
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during his sentence at the hulks; 7 Ring. 702 ; hut not on the
ground of the husband having been bankrupt and absconding
without appearing to his commission. Q Bing. 292. But qucere
w] i ether she can be sued as a feme sole after the period of
transportation is expired and the husband not returned ? 2 Bos.
$ PulL 233.

A husband is not bound to receive, nor is he liable to pay
for necessaries found to his wife after she has committed
adultery, though he has before committed adultery himself, and
turned her out of doors without any imputation on her conduct.
6 Term Rep. 60S : and see 1 Barn. § Adol 227.
But the wife's adultery is no bar to an action by her trustee

against the husband, on his covenant, to pay a separate main-
tenance. 2 Barn. Sp C. 547: 8 Bing, 256.

But where the wife having committed adultery, the husband
left her in his house with two children bearing his name, but
wit bout making any provision for her in consequence of the
separation

; although she continued in a state of adultery,
the Court of Common Fleas held that the husband was liable

for necessaries furnished to her, unless it appear that the
plaintiff knew, or ought to have known, the circumstances
under which she was living. 1 Bos. $ Pull. 226.

If the wife's situation is rendered dangerous by the husband's
cruelty and ill-treatment, it is equivalent to turning her out of
doors, and the husband is liable for necessaries supplied to her.

3 Esp. Ca. 251 : 1 Set. X. P. 26k And Lord Ellcnborough
held that it was the same if the husband rendered his home
unfit for his wife by bringing another woman to Jive in it.

1 Sel. N. P. 363: 2 Stark. 87- s. q.; 3 Taunt. 420: and see

3 Bing. 27: 1 Younge $ J. 501.

The baron in an account shall be not charged by the receipt

of his wife, except it came to his use. 1 Danv. 707. Yet if she
usually receives and pays money, it will bind him in equity,
Abr. Cas. Eq. 6l. And why not in law, in an action for

money had and received ? For goods sold to a wife, to the
use of the husband, the husband shall be charged, and be
obliged to pay for the same, Sid. 425.

If the wife pawn her clothes for money, and afterwards 6or-
rotvs money to redeem them, the husband is not chargeable,

unless he were consenting, or that the first sum came to his

use. 2 Show. 283.

If a wife takes up clothes, as silk, &c. and pawns them be-

fore made into clothes, the husband shall not pay for them,
because they never came to his use ; otherwise if made up
and worn, and then pawned; per Ilultj Ch. J. at Guildhall.

1 Salk. I IS.

A wife may use the goods of her husband, but she may not
dispose of them : and if sdie takes them away, it is not felony,

for she cannot by our law steal the goods of her husband ; but
if she delivers them to an adulterer, and he receives them, it

will be felony in him. 3 Inst. 308. 310.

If the baron is beyond sea in any voyage, and during his ab-

sence his wife buys necessaries, this is a good evidence for a

jury to find that the baron assumpsit. Sid. 127.

By the custom <f London , if afeme covert trades by herself,

in a trade with which her husband does not inlermeddle, she
may sue and be sued as -afeme sole. 1 0 Mod. 6.

But in such case she cannot give a bond and warrant of at-

torney to confess a judgment : and when sued as a feme sole,

she must he sued in the courts of the city of London ; for if

sued in the courts above, the husband must be joined. So the

wife alone cannot bring an action in the courts above, but only

in the city courts; and this even though her husband be dead,

if the cause of action accrued in his life- time. 4 Term Rep.
36l, 2. See tit. London.

If a feme covert, without any authority from her husband,

contract with a servant by deed, the servant, having performed
the service stipulated, may maintain assumpsit against the hus-

band. 6 T. R. 176: and see 1 Bing. R. 199-

VII, Where she alone shall be punished for a criminal

t 2



BARON AND FEME, VII, VIII.

usury. Skin. 348.—For barratry. 1 Hawk. P. C. c 81. § b.

See c. 1. § 13.—For a forcible entry. 1 Hawk. P. C. c. 64. §35,

—For keeping a ganiJng house. 10 ATorf. 335.—Keeping a

bawdy-house, if the husband does not live with her. 1 Bac.

Abr. See ante* For trespass or slander. Keihv. 6l : Ro. Ab.

881: L«w*. 122: Cro. Car. 376: see 1 Jffffl?*. P. C. c. 1.

S 13. in note.

Where a woman was indicted for falsely swearing herself to

be next of kin, and procuring administration, it appears to

have been held by all the judges that she was guilty of the

offence, though her husband was present when she took the

oath. Red v. Dfcfe Rim. on Cri. 16.

A man must answer for the trespasses of his wife : if a/em*

covert slander any person, &c. the husband and wife must be

sued for it, and execution is to be awarded against him.

1 1 Rep. 62 : see post, X.

Husband and wife may be found guilty of nu&ance, battery,

&c W) Mod. 63.

If the wife incur the forfeiture of a penal statute, the hus-

band may be made a party to an action or information for the

same : as he may be generally to any suit for a cause of action

given by his wife, and shall be liable to answer what shall be

recovered t hereon. 1 Hawk. P. C c. 1.

For the punishment of femes covert, see tits. Felony, Trea-

son, 4c. And see Bac. Ab. Baron and Feme. (G.)

VIII, What Acts done by the Husband, or Wife alone, or

jointly with the Wife, will hind the Wife ; and therein of her

Agreement or Xtisagteement to such Acts after the Death oftk

Husband.—A wife is sub potentate viri, and therefore her acti

shall not bind her, unless she levy a fine, &c. when she is

examined in private, whether she doth it freely, or bv conipul-

husband, or be guilty of treason, sion of the husband ; if baron andfeme levy a fine, this will bar

the feme ; and where the feme is examined by writ, she shall

he bound, else not. 1 Datw. Ab. 70S : sec ante, IV.

If a common recovery be suffered by husband and wife of

the wife's lands, this is a bar to the wife: for she ought to be

examined upon the recovery. PL Com. 414. a : 10 Co. 43. a:

1 RotI. 3VJ. 1.19-

So if husband and wife are vouchees in a common recovery,

the recovery shall he a bar, though the wife be not examined;

for though it be proper that she be examined, yet that is not

necessary, and is frequently omitted. 1 Sid. 11; Sti. 319, 320.

A recovery, as well as a fine by a feme covert, is good to

bar her, because the praecipe in the recovery answers the writ

of covenant in the fine, to bring her into court, where the

examination of the judges destroys the presumption of the

law, that this is done by the coercion of the husband, for then

it is to be presumed they would have refused her. 10 Co, 4S:

1 Roll. Ab. 395.

By the custom in some cities and boroughs, a bargain and

sale by the husband and wife, where the wife is examined by

the mayor or other officer, binds the wife after the husband's

death.
'
2 Inst. 673. And it seems that by stat. 34 H. 8. c. 22.

all such customary conveyances shall be of force notwithstand-

ing the stat. 32 H. 8. c. 28. See ante, Div. IV.

So by custom in Denbigh in Wales, a surrender by husband

and wife, where the wife is examined in court there, binds the

wife and her heirs as a fine does ; and this custom is not taken

away by stat. 27 H. 8. c. 2f>. for it is reasonable and agreeable

to some customs in England. Dyer, 363. b.

So a surrender of a copyhold by husband and wife, the wife

being examined by the steward, binds the wife. Com. Dtg*

tit. Baron and Feme (G. 4.), there cites Litt. 274. hut which

is to a different purpose.

A wife is disabled to make contracts, &c. 3 Inst. 1 10. And

if a married woman enters into bond -as feme sole, if she n

sued as feme sole, she may plead non estfactum, and the cover-

ture will avoid her bond. 1 Lilt. Ab. 217- A feme covert

may plead no?i assumpsit, and give coverture in evidence,

which makes it no promise, &c. Raym. 3£)5.

Offence, and where the Husband shall be answerable for what

she does in a civil Action.—In some cases the command or au-

thority of the husband, either express or implied, will privilege

the wife from punishment, even for capital offences. And

therefore if a woman commit bare theft or burglary by the

coercion of her husband (or even in his company, which the

law construes a coercion), she is not guilty of any crime, being

considered as acting by compulsion, and not of her own will.

But for crimes mala in se}
not being merely offences against

the laws of society, she is answerable; as for murder and the

like ; not only because these are of a deeper die, but also since

in a state of nature no one is in subjection to another, it would

be unreasonable to screen an offender from the punishment

due to natural crimes, by the refinements and subordinations

of civil society. So if a wife be accessary before the fact to

murder she 'shall not be acquitted on the presumption of

coercion. 1 Hale's P. C. 47. In treason also (the highest

crime which a member of society can, as such, be guilty of),

no plea of coverture shall excuse the wife : no presumption of

the husband's coercion shall extenuate her guilt. 1 Hale* P.

C. 47. And this as well because of the odiousncss and dan-

gerous consequence of the crime itself, as because the husband

having broken through the most sacred tie of social community,

by rebellion against the state, has no right to that obedience

from a wife which he himself as a subject has forgotten to pay.

4 Comm. 28, 2Q. (But she shall not be considered criminal

for receiving her husband, though guilty of treason, nor for the

receiving another offender jointly with her husband. Leach's

Hawk. P. C. i.e. 1. § 11. in note.)— See tit. Accessary. And

»ee BlacksL Com. 4. 28, note (lGth ed.) as to the origin of

the wife's exemption.

If also a feme commit a theft of her own voluntary acty or by

the bare command of her

murder, or robbery, though in company with or by coercion of"

her husband, she is punishable. 1 Hawk. P. C. c.\. § 11.—

The distinction between her guilt in burglary or theft and

robbery seems to be, that in the former, if committed through

the means of her husband, "she cannot know what property

her husband may claim in the goods taken;" 10 Mod. 63 ;

but a better reason is, that the law considers her as acting by

compulsion, and not of her own will. Kel 31 : 1 Hate, 45.

But in robbery the wife has an opportunity of judging in what

sort ofright the goods are taken. Leach's Hawk, P. C. i. c. 1.

§ 9- in note.

If the wife receive stolen goods of her own separate act,

without the privity of her husband, or if he, knowing thereof,

leave the house and forsake her company, she alone shall he

guilty as accessary. 22 Ass. 40 : Bait. 157: 1 Hale, P. C. 5 Hi.

In inferior misdemeanors also, another exception may he

remarked ; that a wife may be indicted and set in the pillory

with her husband, for keeping a brothel ; for this is an offence

touching the domestic economy or government of the house,

in which the wife has a principal share ; and is also such an

offence as the law presumes to be generally conducted by

the intrigues of the female sex. 1 Hawk. P. C. c. 1. § 12:

10 Mod. 63.

A feme covert generally shall answer, as much as if she

were sole, for any offence not capital against the common law

or statute ; and if it be of such a nature that it may be com-

mitted by her alone, without the concurrence of her husband,

she may be punished for it without the husband, by way of

indictment, which being a proceeding grounded merely on the

breach of the law, the husband shall not he included in it for

any offence to which he is no way privy. 9 Co, 71 : 1 Hawk.

P.'CcA.§9: see Moor, 813 : Hob. 93 : Noy, 103 : Savif. 25 :

Cro. Jac. 482: 11 Co. 61.

A feme may be indicted alone for a riot* Dall. 447.— For

selling gin against the stat. 9 G. 2. c 23. Sir. 1120.— For

recusancy. Id. ib. : Hob. 961 1 Sid. 410: 11 Co/64: Sav.25.

—For being a common scold. 6 Mod. 2 1 3. 239-—For assault

and battery. Salk. 384.— For forestalling. Sid, 410.—For
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In case money be due to the husband by bill or bond, or for

rent on a lease, an 1 it is paid to the wife; this shall not

prejudice him, if after payment he publicly disagrees to it.

19 Jac. 1. B. R. 2 Shep. Ab. ¥Z6. Contra, if she is used to

receive money for him, or if it can be proved the money paid

came to his use*

If a feme covert levies a fine of her own inheritance with-

out her husband, this shall bind her and her heirs, because

they are estopped to claim any thing in the land, and cannot

be admitted to say she was covert against the record ; but the

husband may enter and defeat it, either during the coverture,

to restore him to the freehold lie held jure uxoris, or after her

death to restore himself to his tenancy by the curtesy, because

no act of a feme covert can transfer that interest which the

intermarriage has vested in the husband ; and if the husband

avoids ic during the coverture, the wife or her heirs shall never

after be bound by it, Bro. tit. Fines, 33: 10 Co. 43 : Ilob.

225 : 7 Co. 8 : Co. Lit. 46.

Lease made by baron and feme, shall be said to be the lease

of them both till the feme disagrees, which she cannot do in the

life of the baron . Br. Agreement, pi 6,

The examination of a feme covert is not always necessary

in levying of fines, because that being provided that she may
not at the instance of her husband make any unwary disposi-

tion of her property, it follows, that when the husband and

wife do not take an estate by the fine, and part with nothing,

the feme need not be examined; but where she is to convey

or pass any estate or interest, either by herself or jointly with

her husband, there she ought to be examined ; therefore if A,

levies a fine come ceo to baron and feme, and they render to

the conuzor, the feme shall be examined ; so it is where she

takes an estate by the fine rendering rent 2 Inst. 515:
2 Roll* Ah. 17* Where husband and wife have a joint power
of appointment of the wife's estate by formal deed, and they

agree to sell it, the agreement is not binding on the woman.
2 Jac. Sf Walk. 425 ; and see Bac. Ah. Baron and^Feme. (K.)

(7th ed.)

If baron and feme by fine $ur concessit grant land to J. S.

for ninety-nine years, and warrant the said land to J. S.

during the said term, and the baron dies, and J. S. is evicted

by one that hath a prior title, he may thereupon bring cove-

nant against the feme, notwithstanding she was covert at the

time when the fine was levied. 2 Sauna* 177" 1 Sid* 466*. Si C.

:

1 Mod. 290 : 2 Keb. 684. 702. See tit. Fines.

If a husband disseise another to the use of his wife, this

does not make her a disseisoress, she having no will of her

own, nor will any agreement of hers to the disseisin during the

coverture make her guilty of the disseisin, for the same rea-

son: but her agreement after her husband's death will make
her a disseisoress, because then she is capable of giving her' con-

tent, and that makes her tenant of the freehold, and so sub-

ject to the remedy of the disseisee. 1 Roll. Ah. 660 : Bro.

Disseisin j 67-

But if a feme covert actually enters and commits a disseisin,

either sole or together with her husband, then she is a dis-t

«eisorcss, because thereby gains a wrongful possession ; but

such actual entry cannot be to the use of her husband or a

stranger, so as to make them disseisors, because, though by such

entry she gains an estate, yet she has no power of transferring

it to another. Co. Lit. 357 I Boll. Ab. 660 : Bro. Disseisin,

15.67: sec 8 //. 6. 14. cord.

If the husband, seised of lands in right of his wife, makes a

lease thereof for years by indenture or deed poll, reserving

rent ; ail the books agree this to be a good lease for the whole

term, unless the wife, by some act after the husband's death,

shows her dissent thereto ; for if she accepts rent which be-

comes due after his death, the lease is thereby become absolute

and unavoidable ; the reason whereof is, that the wife, after her

intermarriage, being by law disabled to contract for, or make

any disposition of, her own possessions, as having subjected

herself and her whole will to the will and power of her hus-

band ; the law therefore transfers the power of dealing and
contracting for her possessions to the husband, because no
other can then intermeddle therewith, and without such power
in the husband they would be obliged to keep them in their

own manuranee or occupation, which might be greatly to the

prejudice of both ; but to prevent the husband's abusing such
power, and lest he should make leases to the prejudice of his

wife's inheritance, the law has left her at liberty after his

death, either to affirm and make good such lease, or defeat

and avoid it, as she finds it subservient to her own interest

;

and this she may do, though she joined in such lease, unless

made pursuant to stat. 32 H. 8. c. 28. See ante, IV. : liro.

Acceptance, 10: Bro. Leases, 24: Cro. Jac. 332 : 2 And. 42:

Co. Lit. 45: Ploiv. 137: Cro. Jac 563: Yelv. 1: Cro.

Elk. 769.

Husband and wife make a lease for years, by indenture, of

the wife's lands, reserving rent ; the lessee enters; the husband
before any day of payment dies ; the wife takes a second hus-

band, and he at the day accepts the rents, and dies; and it was
held, that the wife could not now avoid the lease, for by her

second marriage she transferred her power of avoiding it to

her husband, and his acceptance of the rent binds her, as her

own act before such marriage would have done ; for he by the

marriage succeeded into the power and place of the wife, and
what she might have done either as to affirming or avoiding

such lease before marriage, the same may the husband do
after the marriage. Dyer, 159: 1 Roll. Ab. 475 : 1 Roll.

Rep. 132.

A re-delivery by the wife after the death of her husband,

of a deed delivered by her during the coverture is a sufficient

confirmation of such deed so as to bind her, without its being

re-executed or re-attested—and circumstances alone may be

equivalent to such re-delivery, though the deed be a joint deed

by baron and feme affecting the wife's land; and no line levied.

Cowp. 201.

The husband being seised of copyhold lands in right of his

wife in fee, makes thereof a lease for years not warranted by
the custom, which is a forfeiture of her estate ; yet this shall

not bind the wife or her heirs after the husband's death, but

that they may enter and avoid the lease, and thereby purge the

forfeiture ; and the diversity seems between this act, which is

at an end when the lease is expired or defeated by the entry of

the lord, or the wife after the husband's death, and such acts

as are a continuing detriment to the inheritance, as wilful waste

by the husband, which tends to the destruction of the manor;
so of non-payment of rent, denial of suit or service; for such

forfeitures as these bind the inheritance of the wife after the

husband's death ; but in the other case the husband cannot

forfeit bv this lease more than he can grant, wThich is but for

his own "life. 2 Roll Rep. 344. 36U 372 : Cro. Car. 7: Cm
Eliz. 149: 4 Co. 27.

A feme covert is capable of purchasing, for such an act does

not make the property of the husband liable to any disadvan-

tage, and the husband is supposed to assent to this, as being

to his advantage, but the husband may disagree ; and that

shall avoid the purchase ; but if he neither agrees nor disagrees,

the purchase is good, for his conduct shall be esteemed a tacit

consent, since it is to turn to his advantage ; but in this case,

though the husband should agree to purchase, yet after his

death she may waive it, for having no will of her own at the

time of the purchase, she is not indispensably bound by the

contract ; therefore if she does not, when under her own
management and will, by some act, express her agreement to

such purchase, her heirs shall have the privilege of departing

from it. Co* Lit. 3. a.

Jointress paying off a mortgage was decreed to hold over till

she or her executor be satisfied, and interest to be allowed her.

Chart. Cases, 271-

The husband gave a voluntary bond after marriage to make

a jointure of a certain value on his wife; the husband accord-

ingly makes a jointure ; the wife gives up the bond; the join-
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ture is evicted; the jointure shall he made good out of the

husband's personal estate, there being no creditors in the case

;

and the delivery up of the bond by a feme covert could no

"ways bind her interest. Vent. 427- pi- 402.

A feme covert agrees to sell her inheritance, so as she might

have 200/. of the money secured to her ; the land is sold, and

the money put out in a trustee's name accordingly ; this money

shall not be liable to the husband's debts, nor shall any promise

by the wife, to that purpose, subsequent to the first original

agreement, be binding in that behalf. 2 Vern. 64, 65. pi 58.

Trin. 1688.

It is a general rule that a fane covert, acting with respect

to her separate property, is competent to act in all respects as

if she were a feme sole. 2 Vez. l (JO: 1 Bro. C. R. 20 : and

see 1 Vez. 163: see Bac. Ab. Baron and Feme(M.) (7th cd,)

and the eases there cited.—Where the wife, being authorised by
settlement to dispose of her separate estate, contracted to sell it,

the Court of Chancery will bind her to a specific performance.

1 Vez. 51?*- 1 Bro. C B. SO.—So the bond of a fane covert,

jointly with her husband, shall bind her separate estate. 1 Bro.

C. R . 16: 2 Vez. 1Q0. So where she accepted a bill for a

milliner's debt, it was held a charge on her separate estate.

15 Ves. 596: and see 17 Ves. 305 \ 3 Madd. 387: 2 Roper on

Husband and Wife, 2 4-2. 306. See also tit. Copyhold*

IX. Where the Husband and Wife must Join in bringing

Jettons.— In those cases where the debt or cause of action will

survive to the wife, the husband and wife are regularly to

join in action ; as in recovering debts due to the wr ife before

marriage ; in actions relating to her freehold or inheritance,

or injuries done to the person of the wife, 1 Rolf. Ab. 347 S

2 Mod. 26<).

But if a feme sole hath a rent-charge, and rent is in arrear,

and she marries, and the baron distrains for this rent, and
thereupon a rescous is made, this is a tort to the baron himself,

and he may have an action alone. Cro. Eliz. 439 : Owen, 82.

S. P. : Moor, 584. S. C.

So if a feme sole hath right to have common for life, and she
takes husband, and she is hindered in taking the common, he
may have an action alone without his wife, it being only to re-

cover damages* 2 Bulst. 1 4.

But if a baron and feme are disseised of the lands of the
feme, they must join in action for the recovery of this land.

1 Bulst. 21.

If the husband and wife grant a lease of the wife's lands
under seal, and the lessee covenants with the husband and wife,

or the heirs and assignees of the wife, to pay the rent, the
husband cannot, after the death of the wife, sue for the rent
on the covenant, for the rent belongs to the wife's heirs,

2 Bing. 112,

The baron may have an action alone upon the stat. 5 7?. 2.

si. 1 . c. 8. for entering into the land of the feme
; trespass and

taking charters of the inheritance of the feme ; quare impedit,

SfC. But for personal torts they must join, though the baron
is to have the damages. 1 Dane. 709 : 1 Roll. Rep, 360. The
husband is to join in actions for battery to the wife ; and a
wife may not bring any action for wrong to her without her
husband, Co. Lit. 132, 236. An action for a battery on the
wife, brought by husband and wife, must be laid to the damage
of both. 2 Ld. Raym. 1209. For an injury done to the wife
alone, action cannot be maintained by the husband alone, with-
out her ; but for assault, and debauching or lying with the
wife, or for a loss and injury done to the husband, in depriving
him of the conversation and service of his wife, he alone may
bring an action ; and these last actions are laid for assault, and
detaining, &c. the wife, per quod consortium amisit, $c. Cro.
Jac. 538 : see Yelv. SQ. If the wife join in the action, her
interest must appear on the face of the declaration, or it will
be bad- 2 New R. 409,

For taking any thing from the wife, the hushand only is to
bring the action, who has the property ; for the wife hath not

the property. In all cases where the feme shall not have the

thi fig recovered, but the husband only, he alone Is to bring fjtc

action, 1 Roll Rep. 360. except as above, Sec. For a personal

duty to the wife, the baron only may bring the action : and
the husband is entitled to the fruits of his wife's labour, for

which he may bring quantum meruit. 1 Lilt. Abr. : 1 $alk.

]]4. In case, before marriage, a feme enters into articles

concerning her estate, she is as a separate person ; and the

husband may be plain tiff in equity against the wife. Prec.

in Chan. 24*

Where the feme is administratrix, the suit must be in both

their names; for by the intermarriage, the husband hath au-

thority to intermeddle wTith the goods as well as the wife;

but in the declaration, the granting the administration to the

feme must be set forth. Vide the Books of Entries, and Godk
40. pi. 44.

In action for goods which the feme hath as executrix, they

must join, to the end that the damages thereby recovered

mav accrue to her as executrix, in lieu of the goods. Went.

Off. Ex. 207,

In an action upon a trover before marriage, and a conversion

after, the baron and feme ought to join ; for this action, as a

trespass, disaffirms the property ; but the baron alone ought to

bring a replevin, detinue, SfC, for the allegations admit and

affirm a property in the feme at the time of the marriage,

which, bv consequence, must have vested in the baron ; 1 Sid,

172: 1 'Keb. 641. 8. C: 1 Vent. 26 1 : 2 Lev. 107- S. P.;

and that he may join the wife at his election.

If A. declares that the defendant, being indebted to him
and his wife, as executrix to one J, S., in consideration that A.

w ould forbear to sue him for three months, assumed, Sic. and

avers that he forbore, and that his wife is still alive, the action

is well maintainable by the husband alone, for this is on a new
contract, to which the wife is a stranger. Carth. 462: 1 SalL

117 : Yelv. 84; Cro. Jac. 110. S. P.
Where a right of action doth accrue to a woman before

marriage, as where a bond is made to her and forfeited, there,

if she marry, she must be joined with the husband in an action

debt against the obligor, Owen, 82 : and see 1 Maule S, 176.

Where the hushand and wife joined in suing for money lent

by the wife before marriage, and the wife died, it was held

that the suit abated. Checchi v. Powell, 6 Barn.
<fy C. 253.

In all actions real for the land of the wife, the husband and
wife ought to join, R. 1 Bulst. 21. So, in actions personal

for a chose in action, due to the wife before coverture. 1 Rod.

347. LSS : Cro. EL 537 : vide Com. Dig. And the wife meg
join with the husband in an action on a promissory note made
to her during the coverture. 2 Maule & S. 393 : S. V. fly.

# Moo. Ca. 102.

^
In the civil law the husband and wife are considered as two

distinct persons ; and may have separate estates, contracts,

debts, and injuries: and therefore, in our ecclesiastical courts,

a woman may sue and be sued without her husband. 2 JM
Ab. 29S. See tit. Actim,

X, Where they must be jointly sued.—The husband is bv law
answerable for all actions for which his wife stood attached at

the time of the coverture, and also for all torts and trespasses

during coverture, in which cases the action must be joint against

them both ; for if she alone were sued, it might be a means of

making the husband's property liable, without giving him an

opportunity of defending himself. Co. Lit. \33: Doctr.

Placit. 3 : 2 Hen. 6. 4.

If goods come to a feme covert by trover, the action may be

brought against hushand and wife, but the conversion mark
laid only in the husband, because the wife cannot convert

goods to her own use ; and the action is brought against both,

because both were concerned in the trespass of taking them-

See Co, Lit. 3.51 : 1 Roll. Ab. 6. pi. 7 ; Yelv. 166: Noy, 79-

1 Leon. 312: Cro. Car. 254. 494 : 1 Roll Ab. 348. But in

debt upon a devastavit against baron and feme executrix, it
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shall not be laid quod devasiaverunf, for a feme covert cannot

waste. 2 Lev. 145. It is now held lhat a declaration stating

a joint conveyance by husband and wife is good after verdict.

3 Barn. # A. 68*.

An action on the case was brought against baron and feme
for retaining and keeping the servant of the plaintiff, and
judgment accordingly. 2 Lev. 63.

If a lease for life or years be made to baron and feme, re-

serving rent, an action of debt for rent arrear may be brought

against both ; for this is for the advantage of the wife. I Roll.

Ab. 348.

If an action be brought against a husband and wife, for the

, debt of the wife when sole, and the plaintiff recovers judgment,
the ca. sa. shall issue to take both the husband and wife in

execution. Moor, 704.— But if the action was originally

brought against herself when sole, and pending the suit she

marries, the ca. sa. shall be awarded against her only, and not

against 'he husband. Cro. Jar. 323.—Vet if judgment be re-

covered against a husband and wife for the contract, nay, even
for the personal misbehaviour (Cro. Car. 513.) of the wife
during her coverture, the ca. sa. shall issue against the husband
only: which is (says Mr. J. Blackstone) one of the many great

privileges of English wives. 3 Comm. 114. See 3 IVils. 124,

—See tits. Arrest, Bail, Execution, Action, $c.—But in an
action against husband and wife, for an assault by the wife, it

was held that both may be taken in execution. 1 IVils. 14y.
Where a woman before marriage becomes bound for the pay-

ment of a sum of money, and on her marriage separate pro-

perty is settled on her, if the obligee ran have no remedy
against the husband, the wife's separate property is bound.
But the obligee must first endeavour to recover against the
husband by suing him. 1 Bro. C t R. 17. in note. See Bac.
Ab. Baron and Fane. (F.)

X I . OfIke Effects of Divorc c ; and ofseparate Maintenanc e,

Alimony, and Pin Money.—If baron and feme are divorced
causa adulterii, which is a divorce a mensa et thoro, they con-
tinue baron and feme; it is otherwise in a divorce a vinculo

matrimonii, which dissolves the marriage.

The feme, after divorce, shall re-have the goods which she
had before marriage. Br. Coverture, pi. 82. D. 13. pi. 63:
per Ftizherbert, Keilw. 1 22. b. pi 75.

But if the husband had given or sold them without collusion

before the divorce, there is no remedy; but if by collusion, she

mav aver the collusion, and have detinue for the whole, whereof
the property may be known ; and as for the rest, which con-

sists of money, Sec, she shall sue in the spiritual court. Br,
Deraigmnent and Divorce, pi. cites 26" H. 8. 7*

If a man is bound to a feme sole, and after marries her, and
after they are divorced, the obligation is revived. Br. Cover-
ture, pi. 82. Because the divorce being a vinculo matrimonii,

by reason of some prior impediment, as pre-contract, &c.
makes them never husband and wife ab initio; but if the

husband had made a feoffment in fee of the lands of his wife,

and then the divorce had been, that would have been a discon-

tinuance as well as if the husband had died, because there the

interest of a third person had been concerned; but between the

parties themselves it will have relation to destroy the husband s

title to the goods, and it proves no more than the common
rule, viz. that relations will make a nullity between the parties

themselves, but not amongst strangers. Ld. Raym. 521.

Bii 11 IV. 3.

If a man gives lands in fail to baron and feme, and they

have issue, and after divorce is sued, now they have only

frank tenement, and the issue shall not inherit. Br. Tail ct

Bones, c\ c. pL g.

If the baron and feme purchase jointly and are disseised,

and the baron releases, and after they are divorced, the feme
shall have the moiety* though before the divorce there were no
moieties; for the divorce converts it into moieties. Br. Dc~
rnignment, pi. IB. cites 32 LI. S.

If baron alien the wife's land, and then there is a divorce
causa prcecontractus, or any other divorce which dissolves the
marriage d vinculo matrimonii, the wife during the life of the
baron may enter by statute 32 Hen. 8. c, 28. Dyer, 13. pi. 6h
But vide Ld. Raym. 521.

Hut if after such alienation and divorce the baron dies, she
is put to her cat in vita aide divortium j and yet the words of
the statute are, that such alienation shall be void, but this shall

be intended to toll the cui in vita. Mo. 58. pL 16'4: Pasch*
8 FJiz. Brougkton v. Conway.

Divorce causa adulterii of the husband ; afterwards the wife
sues in the spiritual court for a legacy ; the executor pleads

the release of the baron ; the release binds the wife, for

the vinculum matrimonii continues. Cro. Eliz. 9^8 *. vide

1 Sal&. 115.

Holt held, that if a feme covert, after a divorce a mensa el

thoro, sues for a legacy, which, if recovered, comes to her

husband, there the husband may release it, because there is no
alimony : and if he may release the duty, he may release the

costs, I Salk. 115. pi 8* C\ <$• S. P.: and see 1 Fern. 26%
A divorce was a mensa el thoro, and then the husband dies

intestate. The wife, by bill, prayed assistance as to dower and
administration (it being granted to another), and distribution.

The master of the rolls bid her go to hnv, to try if she was
entitled to her dower, there being no impediment, and as to

that dismissed the bill; and as to the administration, the

granting that is in the ecclesiastical court ; but the distribution

more properly belongs to this court; but since in that court

she is such a wife as is not entitled to administration, he dis-

missed the bill as to distribution too, and said, if they could

repeal that sentence, she then would be entitled to distribution.

CA. Free. 111.

In case of a divorce a mensa ct thoro the law allows alimony

to the wile .;
which is that allowance which is made to a wo-

man for her support out of the husband s estate, being settled

at the discretion of the ecclesiastical
j
udge, on consideration of

all the circumstances of the case.—And the ecclesiastical court

is the proper court in which to sue for alimony. Het. 6Q.—
This is sometimes called her estovers, for which, if the husband

refuses payment, there is (besides the ordinary process of ex-

communication in the ecclesiastical court) a writ at common
law de estoverlis kabendis, in order to recover it. 1 Lev. 6.

It is generally proportioned to the rank and quality of the par-

ties; but in case of an elopement and living with an adulterer,

the law allows her no alimony. Cowel, 1 Inst. 235. a

:

12 Rep. 30.

A bill may be brought in Chancery for a specific performance

of an agreement by the husband with a third person, for a

separate maintenance of the wife; notwithstanding that ali-

mony belongs to the spiritual court. Treat. Eq. 3Q.

The Court of Chancery has decreed the wife a separate main-

tenance out of a trust fund on account of the cruelty and ill-

behaviour of the husband, though there was no evidence of a

divorce or agreement that the fund in dispute should be so ap-

plied. 2 Fern. 159,.—And in another case the husband having

quitted the kingdom, Lord Hardwicke decreed the wife the

interest of a trust fund till he should return and maintain her

as he ought. 2 Ath.\)6.— Vet in :i subsequent case Lord Hard-

wicke observes, that he could find no decree to compel a hus-

band to pay a separate maintenance to his wT ife, except upon an

agreement between them, and even then unwillingly. 3 Alk.

54.7.—And this latter opinion seems most reconciieable with

principle ; for the case of a divorce propter swviliam (see

2 Fern. 493.) may be considered as an implied agreement

;

and if there be an express or implied agreement, there seems

no doubt but that courts of equity may, concurrently with the

spiritual court, in proceeding upon it, decree a separate main-

tenance. Wood's Inst. t>2: 2 Fern. 386: Guth v. Guth,

MSS.—The spiritual court, however, would be the more pro-

per jurisdiction if it acted in rem. Lit. Rep. 78 : 2 Atk. 511:

But if after an agreement between husband and wife to live
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separate, thev appear to have cohabited, equity will consider the

agreement a's waived thereby. Fletcher v. Fkicker, M*ch.

1788,—See Fonblanque's Treat. Eq. 9$> 7 S
and Uindley v,

Westmealh, 6 Barn. % C. 200.

Where, on a separation, lands are conveyed by the baron m
trust for the feme, chancery will not bar the feme from suing

the baron in the trustee's name, and a surrender or release by

the baron shall not be made use of against the feme. 2 Chan.

Ca. 102.

A woman living separate from her husband, and having a

separate maintenance, contracts debts. The creditors, by a bill

in chancer v, may follow the separate maintenance whilst it con-

tinues ; but When that is determined, and the husband dead,

thev cannot by a bill charge the jointure with the debts
:
by

Lord Keeper North ; and the rather, because the executor of

the husband, who may have paid the debt, is no party. Fern,

A decree for alimony will not discharge a husband from being

liable for necessaries furnished for his wife, unless the sum de-

creed be paid. Hunt v. De Blaquierc, 5 Bing. 550. And so if

they live separate under a deed providing a separate main-

tenance, the maintenance must be duly paid, or the husband is

liable for her debts. Bac. Ab. Baron % Feme. (H.) (7th ed.)

If the maintenance is consented to be paid to the wife for life,

she is entitled to receive it though she may commit adultery

and be divorced d mensd et thoro. 7 Price, 5? 7 : 2 Barn. § C.

547 : 6 Bam. $ C 200 j Bac. Ah. ubi supra.

Where the husband, during his cohabitation with the wife,

makes her an allowance of so much a year for her expences, if

she out of her own good housewifery saves any thing out of

it, this will be the husband's estate, and he shall reap the benefit

of his wife's frugality ; because when he agrees lo allow her a

certain sum yearly, the end of the agreement is, that she may

be provided with clothes and other necessaries, and whatsoever

is saved out of this, redounds to the husband ;
per Lord Keeper

Finch. Freem. Rep. 304.

A term was created on the marriage of A, with B, for rais-

ing '2001. a year for pin-money, and in the settlement A. cove-

nanted for payment of it. There was an arrear of one year at

A.'s death, which was decreed, because of the covenant to be

charged on a trust-estate, settled for payment of debts, it being

in arrear for one year only ; seats had it been in arrear for seve-

ral years. Chan. Prec. 26.

The plaintiff 's relation (to whom he was heir) allowed the

wife pin-money ; which being in arrear, he gave her a note to

this purpose ; / am indebted to my wife 100/. which became due

to her such a day ; after by his trill he makes provision out of kis

landsfor payment of all his debts, and all monies which he on>ed

to any person in trust for his wife ; and the question was, whe-

ther the 100/. was to be paid within this trust; and my lord

keeper decreed not; for in point of law it was no debt, because

a man cannot be indebted to his wife ; and it was not money

due to any in trust for her. Hit 1 701 ? between Cornwall and

the Earl of Montague. But queere ; for the testator looked on

this as a debt, and seems to intend to provide for it by his will.

Abr. Eq. Ca. 66.

Where the wife hath a separate allowance made before mar-

riazr, and buys jewels with the money arising thereout, they

will not be assets liable to the husband's debts. Chan. Pro:.

295.
Where there is a provision for the wife's separate use for

clothes, if the husband finds her clothes, this will bar the wife's

claim : nor is it material whether the allowance be provide*! out

of the estate which was originally the husband's, or out of what

was her own estate ; for in both eases her not having demanded

it for several years together shall be construed a consent from
her that he should receive it; per Lord C. Macclesfield. 2 P. IV.

82, S3.

So where 50/. a year was reservedfor clothes and private c?-

pences, secured by a term for years, and ten years after the hus-

band died, and soon after the wife died ; the executors in equity

BAH
demanded 500/, for ten years' arrear of this pin-money; but it

appearing that the husband maintained her, and no proof that

she ever demanded it, the claim was disallowed. 2 P. Wm.
341.
BARONET. A dignity or decree of honour next after ba-

rons, having precedency of all knights excepting knights ban-

nerets, created by the king under the royal standard. See Pre*

cedenee.

BAR, or BARR, Lat. barra. Fr. barrc.] In a legal sense,

is a plea or peremptory exception of a defendant, sufficient to

destroy the plaintiffs action. And it is divided into bar to

common intendment, and bar special ; bar temporary, and per-

petual ; bar to a common intendment is an ordinary or general

bar, which usually is a bar to the declaration of the plaintiff;

bar' special is that which is more than ordinary, and falls out

upon some special circumstance of the fact as to the case in

hand. Terms de Ley.

Bar temporary is such a bar that is good for the present, but

may afterwards fail; and bar perpetual is that which overthrows

the action of the plaintiff for ever. Plowd. 26*. But a plea in

bar not giving a full answer to all the matter contained in the

plaintiff's declaration is not good. 1 Liil. Abr. 211. If one be

barred by a plea to the writ or to the action of the ?vrit
3 he may

have the same writ again, or his right action ; but if the plea

in bar be to the action itself, and the plaintiff is barred hy judg-

ment, &c. it is a bar for ever in personal actions. 6 Rep. 7.

And a recovery in debt is a good bar to action on the case for

the same thing ; also a recovery on assumpsit in case, is a good

bar in debt, &c. Cro. Jac. 110:4 Rep. 9^
In all actions personal, as debt, account, See. a bar is perpe-

tual, and in such case the party hath no remedy, but by writ of

error or attaint ; but if a man is barred in a real action or judg-

ment, yet he may have an action of as high a nature, because

it concerns his inheritance ; as for instance, if he is barred in

a formedon in descender, yet he may have a formedon in the

remainder, &c. 6 Rep. 7- It has been resolved, that a bar in

any action real or personal by judgment upon demurrer, ver-

dict, or confession, is a bar to that action, or any action of the

like nature for ever; but, according to Pembcrton, Ch. J. this is

to be understood, when it doth appear that the evidence in one

action would maintain the other : for otherwise the court shall

intend that the party hath mistaken his action. Skin. 57,58.

Bar to a common intent is good ; and if an executor be sued

for his testator's debt, and he pleadeth that he had no goods left

in his hands at the day the writ was taken out against him, this

is a good bar to a common intendment, till it is shown that there

arc goods ; but if the plain t id * can show by way of replication,

that more goods have fallen into his hands since that time, then,

except the defendant allege a better bar, he shall be condemned

in the action. Plowd. 96 : KitcJu 215 : Bro. tit. Barre.

There is a bar material, and a bar at large : bar material may

be also called special bar ; as when one, in stay of the plaintiff's

action, pleadeth sonic particular matter, viz. a descent from him

that was owner of the land, &c. a feoffment made by the an-

cestor of the plaintiff, or the like : a bar at large is, when tie

defendant, by way of exception, doth not traverse the plaintiff's

title, by pleading, nor confess, nor avoid it, but only makes to

himself a title in his bar. Kitch. 6*8
: 5 //. 7. 29-

See tits. Abatement, Action, Judgment; and especially Pleading*

This word bar is likewise used for the place where serjeantt

and counsellors -at law stand to plead the causes in court; and

where prisoners are brought to answer their indictments,

whence our lawyers, that are called to the bar, are termed bar-

risters. 24 H. 8. c. 24.

BARRASTER, BARRISTER, barrasterius.-) A counsel-

lor learned in the law, admitted to plead at the bar, and there

to take upon him the protection and defence of clients. They

are termed jurisconsulti ; and in other countries called Ucenttali

in jure ; and anciently barristers at law were called appr&i*

tices of the law (from the French apprendre to learn), in bat.

apprenticii juris nobiliores, Fortesc. The time before ther
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ought to be called to the bar, by the ancient orders, was eight

years, now reduced to five ; and the exercises done by them (if

they were not called ex gratia), were twelve grand moots per-

formed in the inns of Chancery, in the time of the grand read-

ings, and twenty-four petty moots in the term times, before the

readers of the respective inns: and a barrister newly called

vras to attend the six (or four) next long vacations the exercise

of the house, viz. in Lent and Summer, and was thereupon for

those three (or two) years stilcd a vacation barrister. Also

they arc called niter barristers, i. e. pleaders ouster the bar, to

distinguish them from benchers, or those that have been readers,

who are sometimes admitted to plead within the bar, as the

king, queen, or prince's counsel are.

From the degrees of barristers and Serjeants at law, (see tit.

Serjeant) some are usually selected to be his majesty's counsel

;

the two principal of whom are called his attorney and solicitor-

general—The first king's counsel under the degree of serjeant,

was Sir Francis Bacon, who was made so honoris causa, without

cither patent or fee; so the first of the modern order, who
are now the sworn servants of the crown, with a standing sa-

lary, seems to have been Sir Francis North, afterwards lord

keeper to Charles II- These king's counsel must not be em-
ployed in any cause against the crown without special licence,

but which is never refused, and costs about 07- A custom now
prevails of granting letters patent of precedence to such bar-

risters as the crown thinks proper to honour with that mark of

distinction, whereby they are entitled to such rank and pre-

audience as arc assigned in their respective patents, sometimes

next after the king's attorney-general, but usually next after

his majesty's counsel trjen being.—These, as well as the queen's

attorney and solicitor-general, rank promiscuously with the

king's counsel, and together with them sit within the bar of the

respective courts, but receive no salaries and arc not sworn,

and therefore are at liberty to be retained in causes against the

crown. And all other Serjeants and barristers indiscriminately

(except in the Court of Common Pleas, where Serjeants duly

arc admitted in term time) may take upon them the protection

and defence of any suitors wThcther plaintiff' or defendant.

3 Comm. 27. 28.

A counsel can maintain no action for his fees ; Daris Pref.

22 : 1 C. R. 38 ; which are given not as a salary or hire, but

as a mere gratuity, which a barrister cannot demand without

doing wrong to his reputation. Davis, 2.'J.

The reason why counsel can maintain no action for their fees

is, because their compensation is not made to depend upon the

event of the cause ; and for the purpose of promoting the honor

and integrity of the bar, it is expected that all their fees should

be paid when their briefs are delivered per Bayley, J. in Mar-

ris v. limit, 1 ChUtyi R. 55 L
In order to encourage due freedom of speech in the lawful

defence of their clients, and at the same time to give a check

to unseemly licentiousness, it hath been holden, that a counsel

is not answerable for any matter by him spoken, relative to the

cause in hand, and suggested in his client's instructions ; al-

though it should reflect upon the reputation of another, and

even prove absolutely groundless: but if he mentions an un-

truth of his own invention, or even upon instructions, if it be

impertinent to the cause in hand, he is then liable to an action

from the party injured. Cro, Jac. 90. No action can be main-

tained for words of slander, originating in judicial proceedings,

as being used bv counsel, if they are pertinent to the subject

matter of discussion. Hodgson v. Scarlett, Holt, (N. P.) i)2 \ :

1 B. $ A. (K. B.) 232 : Peake, 122.

Counsel guilty of deceit or collusion are punishable by stat.

Westm. 1, 3 E. 1. c. 28, with imprisonment for a year and a

day, and perpetual silence in the courts; and the latter punish-

ment is still sometimes inflicted for gross misdemeanors in

practice. Rat/m. : 3 Comm. 29.

Barristers/who constantly attend the King s Bench, &c, are

to have the privilege of being sued in transitory actions in the

county of Middlesex. 1 Wih. 159 \ 1 W Blacfot. 19, But the

VOL, I.

court will not change the venue because some of the defendants
are barristers. Str. 6 10. See tit. Privilege. Pleas, before
they arc filed, must be signed by a barrister orserjeant; and
where he is defendant he has no privilege whatsoever respecting
the venue. 1 Tidd. Prac. 7 ft. bo 6. He is privileged from
arrest whilst in attendance on the courts, and therefore will be
discharged if arrested on the circuit. 1 //. Blacksl. 636.
A mandamus does not lie to the benchers of an inn of court

to compel them to admit an individual to be a member of that

societv, in order to his rptalifvin^ himself to become a barrister.

7 D. $ R. 351 : S. C\ 1 B. # C: 855. The only mode of relief

is to appeal to the twelve judges, Doug/ 353*

An advocate (or attorney) who betrays the cause of his client,

or, being retained; neglects to appear at the trial, by which the

cause miscarries, is liable to an action on the case, for a repara-

tion to their injured client. 3 Comm. 165. cites Bro. Ab. tit.

Parliament, 19*: 2 Inst. 382.

The authority cited for this position mils short of maintaining

it in its full extent. Finch merely lays down the law in the

case of an attorney for the tenant in a real action making de-

fault ; and F. N. JL <jo\ which is his authority, goes no farther.

As the advocate can maintain no action for his fees, there would
be some hardship in exposing him to an action for what his

client might consider want of proper zeal, industry, or know-
ledge, in the conduct of his cause. In two cases. Fell v. Brown,
and Turner v. Phillips, Peace's N. P. C. 131. 166. Lord
Kenyon, at Xisi Prius, held such actions not to be maintainable.

The first was an action for negligentl v and unskilfully settling

and signing a bill in chancery, which was referred to the master

for scandal and impertinence, and the plaintiff* obliged to pay

the costs of the reference. Upon this case it may be observed,

that the plaintiff' had a direct and far more proper remedy in

chancery, as, by several orders, the counsel who signs such a bill

is liable to pay costs for it. Beanies' Orders, 1 67 ' Mitjord
J

s

Pleadings, 39. 257- (3d ed.) The second case was an action

to recover back from a counsel who had not attended at the trial

of a cause the fee given to him for attending ;
upon this too

it seems obvious that if the counsel could have maintained no
action for the fee, if it had been withheld after his attendance,

the giving it must have been merely gratuitous, and there could

be no legal grounds for an action to recover it back. It does

not appear to have been alleged in this case, that the cause had

miscarried in consequence of the counsel's non-attendance ; in-

deed the contrary appe ars probable: at all events, neither case

amounted to a direct betraying of the client ; but upon this

point Lord Hale cites a strong authority in favour of the post*

tion in his notes on F. X. B. $4.

The case is Sowerton's case, which was several times before

(see Year Book, II H. 6. 18. 24. 55.) the courts; and the

principle of the judgment seems to have been, that for trea-

chery after a retainer an action might be maintained against a

barrister. Lord Hale's summary is, " if one retains counsel,

and gives him his fee to assist him in the purchase of such a

manor; if he becomes counsel for another or discovers his counsel

(advice) case lies." And see Bac. Ad. Action on the Case. (ed.

by (iwillim & Dodd.) See titles Abatement, Pleading. See

farther titles Counsellor, Xon conformists, Oaths.

BARRATOR, or BARRETOR, Lat. harractator, Fr. bafa

rah iur.~\ A common mover of suits and quarrels, either in

courts or elsewhere in the country, that is himself never quiet,

but at variance with one or other, Lambard derives the word
barretor from the Lat. balatro, a vile knave : but the proper

derivation is from the Fr. barratear, i. e. a deceiver, and this

agrees with the description of a common barretor in Lord Coke's

Reports, viz. that he is a common mover and maintaincr of

suits in disturbance of the peace, and in taking and detaining

the possession of houses and lands, or goods by false inventions,

&c. 8 Bep. 37-

However, it seems clear that no general indictment, charging

the defendant with being a common oppressor, and disturber of

the peace, and stirrer up of strife among neighbours is good,

u
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without adding the words common barrelor, which is a term of

art appropriated by law to this purpose. 1 Mod. 288 : 1 Sid.

282 : Cro. Jac. 52fi : t Han k. P. C. r. SL § <>.

A common barrdor is said to be the most dangerous oppres-

sor in the law; for he opprcsseth the innocent by colour of law,

which was made to protect them from oppression. 8 11ep* 31.

No one can be a bat retor in respect of one act only ; for every in-

dictment for such crime must charge the defendant with being

communis barracfator, and eonchide contra pacem, §c. And
it hath been holden, that a man shall not he adjudged a bar-

retor for bringing any number of suits in his own right, though
they are vexatious, especially if there be any colour for them ;

for if they prove false he shall pav the defendant costs. 1 Roll.

Mr. 355 : 3 Mod. 98.

A barrister at law entertaining a person in his house, and
bringing several actions in his name, where nothing was due,

was found guilty of barratry. 3 Mud. 97. An attorney is in

no danger of being convicted of barratry, in respect of Ids

maintaining another in a groundless action, to the commencing
whereof he was no way privy. Ibid. A common solicitor,

who solicits suits, is a common barretor, and may be indicted
thereof, because it is no profession in law. 1 Dane. Abr. ""23.

The punishment for this offence in a common person is by
fine and imprisonment ; but if the offender (as is too frequently
the case) belongs to the profession of the law, a barretor who
is thus able as well as willing to do misthiif, ought also to he
disabled from practising for the future. See the stat. 12 (i 1.

c. 2p, under title Attorn ies at Law. 4 Comm. 134: and sec
stat. M E. 3. c. 1 : 1 Hank. P. C c. SI.

It seems to he the settled practice not to suffer the prosecutor
to go on in the trial of an indictment of this kind, without
giving the defendant a note of the particular matters which he
intends to prove against him ; for otherwise it would be impos-
sible to prepare a defence against so general and uncertain a
charge, which may be proved by such a multiplicity of different

itt&tanees. 5 Mod-. 18: I Ld. Raym. 490: 12 Mod'. 51 6: 2 Ath
m&i 1 Hawk. P. C. e. 81. § 13.

To this head may also be referred another offence of equal
malignity and audaciousness, that of suing another in the name
of a tieiitious plaintiff- either one not in being at all, or one
who is ignorant of the suit. This offence, if committed in any
of the king's superior courts, is left, as a high contempt, to be
punished at their discretion. Hut in courts of a lower degree,
where the crime is equally pernicious, but the authority of the
judges not equally extensive, it is directed by stat. 8 Eliz. c. 2.

to he punished by six months imprisonment, and treble damages
to the party injured. I Comm. lot.
BARRATRY, sec Barrator, Insurance. II. 4. This term

was applied to the obtaining benefices at Rome.
In Scotland the crime of a judge who is induced to pro-

nounce a judgment by bribery is termed barrah u. See Act, 1540.
c. 104.

BARREL. See tit. Wei^hts and Measures*
BARRETOR, BARRETRY. See Barrator.
BARR-FEE. A fee of 20rf. payable by every prisoner ac-

quitted of felony, to the sheriff or gaoler. 21 H. 7. ltj. b:
Terms de Ley.—See Fees*

BARRIERS, Fr. barricres; Jen de barres, i. e. pahvs!ra.~]
A martial exercise of men armed and fighting together with
short swords, within certain bars or rails which'scparated them
from the spectators ; it is now disused here in England, Cowel.
There are likewise barrier towns, or places of defence on the
fron tiers uf kingdonis.

BARRISTER. See BARRESTER.
BA R ROW, from the Sax. boerg, a heap of earth*] A large

hillock or mount, raised or cut up in many parts of England,
which seems to have been a mark of the Roman tumuli, or
sepulchres of the dead. The Saxon beora was commonlv
taken for a grove of trees on the top of a hill. Kennel's
Gloss.

To BARTER, from the Fr. barater, or Span, baratar c/r-

cumvcnhcr\ To exchange one commodity for another, or truck

wares for wares. Stat. 1 R. 3. c. <). Because probably they

that exchange in this manner do endeavour, for the most parr,

one to over-reach and circumvent the other.—So barlenj, the

substantive in slat. L'i KHz. c. 7- of Ban/erupts.

BA RTO\, or BURTON, a word used in Devonshire for the

demesne lands of a manor; sometimes the manor-house itself,

and in some places for out -houses and fold-yards. In the

stat. 2 and 3 Kd. 6. c. 12. barton lands and demesne lands are

used as synonima. Blount says it always signifies a farm distinct

from a mansion—and bertonarii were farmers, husbandmen
that held bartons at the will of the loid.-— In the west, they

called a great farm a barton or barton; and a small farai, a

living. Blountin v. Barton and Berton.

BAS CHEVALIERS, low or inferior knights by tenure

of a base military fee ; as distinguished from bannerets, the

chief or superior knights ; hence we call our simple knights,

viz. knights bachelors, las chevaliers. Kennel's Gloss, to Paraeh.

Anliq.

BASE COURT, Fr. cour basse.^\ Js an inferior court, that

is not of record, as the court baron, &c. hitch. foL 95, f)6.

BASE ESTATE, Fr. has estat~] Or base tenure. That
estate which base tenants have in their lands. And base tenant^

according to Lambard, are those who perform villainous services

to their lords ; but there is a difference between a base estate

and villenage, for to hold in pure villenage is to do all that the

lord will command him ; and if a copyholder have but a base

estate, he not holding by the performance of every command-
ment of his lord, cannot be said to hold in villenage. See Kiich.

I E—This Diet. tit. Tenures.

BASE FEE, is a tenure in fee at the will of the lord, dis-

tinguished from socage fee tenure: but Lord Coke says, that a

basefee, or qualified fee, is what may be defeated by limitation,

or on entry, &c. Co. Lit 118. Bassa tenura, or base tenure,

was a holding by villenage, or other customary service, opposed
to alta tenura, the higher tenure in capite or by military service,

&e.— See tit. Tenure; Toil.

EASE 1 NFEETME XT, is when the vassal disposes lands

to be holden of himself Scotch Diet.

EASELS, bassetH.~\ A kind of coin abolished by King
lieu. 2. anno 1 J 58. IhtUuiirshed's Citron, p. ()?.

BASELARD, or BASILLARD, in the stat. 12 RicL%
c. 6. signifies a weapon, which Mr. Speight, in his exposition

upon Chaucer, calls pugionem vel sicam, a poniard. Knighton,
lib. 5. p. 2 r n.
BASE RIGHTS are those by which the grantor creates a

subinfeudation in favour of a vassal to be holden of himself.

Scotch Diet.

BASILEl S. A word mentioned En imI . f mil historians,

signifying King, and seems peculiar to the kings of England.
Monasiicon, torn. 1. p. fit. Rg() Edgar tothts AngUw basileiu

conjirmavi.—lw many places of the Monasticon this word occurs:

and also in Ingulphus, Malmesbury, Mat, Paris, Hoveden, &C
BASKET-TENURE of lauds. See Cancstetlus.
BASNETUM, A basnet } or helmet.
BASSINET. A skin with which the soldiers covered them-

selves. Blount
BASTARD, bastardus; fancifully derived from the Greet

/3a<7<rapic, meretrlr ; more truly from the Brit. Basiacrd nothus,

spurius; or, according to Spelman, from the German bastttft

^bas low, and start risen, Sax. steorl ; as up-start, horn
nor us, suddenly risen up.] One whose father and mother
were not lawfully married to each other, previous to his birth;

or as it has been seemingly more incorrectly phrased, " one

born out of lawful wedlock."

I. L Who are Bastards, and of their Incapacities.
2. Of the Trial of Bastardy.

II. L Of the Case of Infant-Bastards, their Maintenance
and Protection.

2. Of the Murder of Infant-Bastards.
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I. ft Who are Bastards, and of their Incapacities.—A bas-
tard by our English laws, is one that is not only begotten, but
born out of lawful matrimony. The civil and* canon laws do
not allow a child to remain a bastard, if the parents afterwards
intermarry ; [ami this is still the law in Scotland and here
they differ most materially from the English iaw . whieh
though not so strict as to require that the child shall be begot-
ten, yet makes it an indispensable condition to make it legiti-
mate, that it shall be born after lawful wedlock, 1 Comm. 454-
2 lust. <)6, 7-

Blackstone observes, that the reason of our English law is

surely much superior to that of the Roman, if we consider the
principal end and design of the marriage contract taken in a
civil light. He then recapitulates several motives, which he
concludes we may suppose actuated the peers at the parliament
Merton, when they refused to enact that children born before
marriage should be esteemed legitimate, 1 Comm. 456*: and
sec I InsL 244, b. and 245. a. in the notes.

If a man marries a woman grossly big with child by another,
and within three days after she is delivered, the issue is no
bastard* 1 Danv. Ah. 729- If a child is born within a duv after
marriage between parties of full age, if there be no apparent
impossibility that the husband should be the father of it, the
child is no bastard, but supposed to be the child of the husband
I Roll. Ah. $ffi*

All the children born before matrimony arc bastards; so are
all children born so lung after the death' of the husband, that
by the usual course of gestation they could not be begotten by
him. But this being a matter of some uncertainty, the law is

not exact as to a few days. Cro. Jac 451 : see 1 Inst. 123. b.
in note 1 and 2; where the time of gestation as connected
with this question is inquired into at great length, and with
exquisite nicety and accuracy. On the whole it appears that
what is commonly considered as the usual period is forty weeks,
or 2HO days. But though the child is born some time after, it

only affords presumption, not proof of illegitimacy. The infor-
mation of the late celebrated anatomist, Dr. Hunter, is also
given, from which we learn, 1 . That the usual period is nine
calendar months

; (from 270 to 280 days ;) but there is very com-
monly a difference of one, two, or three weeks.— 2. A child may
be born alive at any time, from three months, but we see none
born with powers of coming to manhood, or of being reared
before seven calendar months, or near that time; at six months
it cannot be,

—

3. The doctor said he had known a woman bear
a living child, in a perfectly natural way, fourteen days later
than nine calendar months ; and he believed two women "to have
been delivered of a child alive, in a natural way, above ten
calendar months from the hour of conception. It has been
suggested in a very interesting article on Medical Jurispru-
dence {Law Magazine, No. IX. July, 1830), that this period
might safely and consistently with the best experience be ex-
tended to 310 days, 80 days beyond the usual period. Seethe
Bweof tbfe Gardner Peerage, 1824, reported by Mr. Le Marchant.
The case of birth of children after the death of the husband

gives occasion to the writ de ventre inspiciendo. See tit. Ventre
inspiciendo.

But if a man dies, and his widow soon after marries again,
and a child is born within such a time, as that by the course of
nature it might have been the child of cither husband, in this
ease he is said to be more than ordinarily legitimate, for he
may, when he arrives to years of discretion, choose which of
the fathers he pleases. 1 hint, 8. For this reason by the ancient
Saxon laws, in imitation of the civil law, a widow was for-
bidden to marry for twelve months. LL Ethel. A. D. J 008.

Cannt. v. 7 I : 1 Comm. 456", 7- See 1 InsL H. a, in note 7,

where it is said, k Bnu k questions this doctrine, from which it

teems as if he thought it reasonable that the circumstances of
the case, instead of the choice of the issue, should determine
who is the father." See Bro. Ab. Bastardys p. 18 : Palm. 10.
See farther, 1 InsL 123. b. in note 1. where additional

authorities arc cited, to show that in this case a jury ought to

decide on the question, according to proof of the woman's con-
dition.

Children born during Wedlock may also in some circum-
stances be bastards. As if the husband be out of the kingdom
of England, or as the law somewhat looselv phrases it, extra
qitatuor nutria, for above nine months, so that no access to his

|

Wife can he presumed, her issue during that period shall be
bastards. 1 Inst. 244. But generally, during the coverture,
access of the husband shall be presumed, unless the contrary

|

can be shown ; SalL 123: 3 P. fVms. 876 « Stra. 0§ ; which
is such a negative as can only be proved by showing him to be
elsewhere

; for the general rule is proesumdur pro legit wiationc.

(

5 Rep. 98. See also 1 Inst. 126'. a. in note 2 ; and'as to these
phrases infra (or more classically intra) el extra tptatuor maria,
see sonic incomplete notes in 1 Inst. 180. a. note ti; and 26*1. a.
note 1. Although a feme covert may on a question of bastardy
give evidence of the fact of criminal conversation, yet she
shall not be admitted to prove the non-access of her husband.
AnnaL 7Q.

There are determinations by which it appears that the child
of a married woman may be proved a bastard by other circum-
stantial evidence than that of the husband's non-access. 4 Term
Rep. 251. 356: Banbury Peerage, 2 Selwiu, Nisi Prius, 740.
(f)th ed.) Upon this case, which was finaliv determined by the
House of Lords in 1813, on the claim of an alleged descendant
of the first Karl of Banbury (Knollys), who was created such
in Jf>27, and the legitimacy of whose wife's child was disputed,
it appears that the ancient laws of legitimacy may be con-
sidered as in some measure altered, the rule having formerly
styod thus: " That presumption of legitimacy might be re-
butted by physical evidence proving the contrary but that
the rule may now be stated thus :

" Presumption of legitimacy
may be re hutted by physical evidence proving, or by vtoral
evidence rendering probable, the contrary; and PhitUpps there-
fore is justified in laying down as a doctrine to be extracted
from this case, " that a jury may not only take into considera-
tion proofs tending to show the physical impossibility of the
child born in wedlock being legitimate, but they may decide
the question of paternity, by attending to the relative situa-
tion of the parties, their habits of life, the evidence of conduct,
and of declarations connected with conduct, and to every in-
duction which reason suggests for determining upon the pro-
babilities of the case." Law of Evidence, ii. p. 288. edit. 1829 i

and see Bac. Ab. Bastardy. * (Ed. by Gwillim and Dodd.)
In a divorce a na nsa d t/wro, if the wife lias children, they

are bastards; for the law will presunW th« hltsbattd and wife
conformable to the sentence of separation, unless access be
proved ; but in a voluntary separation by agreement, the law
will suppose access unless the negative be shown ; and the
children, prima facie shall not be esteemed bastards. Salk. 123.— In case of divorce in the spiritual court a vinculo matrimonii,
all the issue born during the coverture are bastards ; because
such divorce is always upon some cause, that rendered the
marriage unlawful and null from the beginning. 1 InsL 235.

If a man or woman marry a second wife or husband, the first

being living, and have issue by such second wife or husband,
the issue is a bastard. See Bolt. (ed. 1 793 by Const.) 3<)7.
pL 521. Before the stat. 2 and 3 Ed. (i.e. 21. one was adjudged
a bastard, fpda /(lifts sacerdotis.

A man hath issue a son by a woman before marriage, and
afterwards manias the same woman, and hath issue a second
son born after the marriage ; the first of these is termed in law
a bastard eigne, and the second a mulier, or mulier puisne ; by
the common law, as hath been said, such bastard eigne is as
incapable of inheriting as if the father and mother had never
married; but yet there is one case in which his issue was let
into the succession, and that was by the consent of the lord and
person legitimate ; as if upon the death of the father the bastard
eigne enters, and the mulier during his whole life never dis-
turbs him, he cannot upon the death of the bastard eigne enter
upon his issue. Lit. sect. 399 ! Co. L\L 245.

u 2
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To exclude the mnlier from the inheritance, there must not

only be an uninterrupted possession of the bastard eigne during

Ins' life, but a descent to his issue. Co. Lit. 244: 1 E&tL

Ab. 624 : see 2 Comm. c. 2. § 5.

No man can bastardise another after his death, that was

a mulier by the laws of holy church, and who carried the

reputation of legitimate during his life; for a man must be

bastardized by the rules of the civil or common law :
by the

rules of the civil law, this person is by supposition legitimate;

and if the common law be made the judge he cannot be

bastardized for it is a rule of common law, that a personal

defect dies with the person, and cannot after his death he

.Objected to his successor that represents him ; and this rule of

law was taken from the humanity of the ancients, which would

not allow the calumny of the dead : as also from an important

reason of convenience, for pedigrees are often derived through

several persons, concerning whom there remains little know-

ledge or remembrance of any thing, but only of their being ;

and therefore it were an easy matter to throw on them the

aspersion of bastardy by any forged evidence, which cannot be

confronted by opposite proof ; and so it is lit to limit a time in

which all proofs of bastardy are to he disallowed. 7 Co. 44 :

Jenk. Rep. 268 s 1 Bronml 42 : Co. Lit. 33. a : Lit. sect. 399 :

Co. Lit. 245.

In the case of Pride v. The Earls of Bath and Montague, it

was held that the rule that a person shall not be bastardized

after his death, is only good in the case of bastard eigne and

imdier puisne. 1 Salh. i20 : 3 Lev. 410.

If there he an apparent impossibility of procreation on the

part of the husband, natural, or accidental, as in case of the

husband being only eight years old, or disabled by disease,

there the issue of the wife shall be a bastard. 1 Inst. 244.

The rights of a bastard are very few, being only such as he

can acquire ; for he can inherit nothing, I cing looked upon as

the son of nobody, and sometimes called,/Hius nullius, sometimes

Jllius populi. Fortesc. de IJ. c. 40. Yet he may gain a surname

by reputation, though he has none by inheritance. 1 Inst. 3. 123:

6 Co. 65.

Where a remainder is limited to the eldest son of Jane

whether legitimate or illegitimate, and she hath issue, a

bastard shall take this remainder, because he acquires the

denomination of her issue by being horn of her body : and

BO it was never uncertain who was designed by this remainder.

%. 35.

If parents are married and afterwards divorced, this gives the

issue the reputation of children ; and so doth a subsequent

marriage of the parents. 6 Co. 65 : Hugh** Ab. 363.

If a man, in consideration of natural affection and love,

covenants to stand seised to the use of a bastard, this is not

good; for he is not de sanguine patris ; but it is said that a

woman may give lands in frank marriage with her bastard,

because he is of the blood of the mother; but he hath no

father, but from reputation only. Dyer, 347 : and 79 : Co. 77

:

Noy. 35.

A court of equity will not supply the want of a surrender of

a copyhold estate, in favour of a bastard, as it will for a legiti-

mate child. Preced. Chan. 475.

The incapacity of a bastard consists principally in this, that

he cannot be heir to any one, neither can he have heirs but of

his own body ; for being as was before said nitifius Jilius, lie is

therefore of kin to nobody, and has no ancestor from whom
any inheritable blood can be derived. But though bastards are

not looked upon as children to any civil purposes, yet the ties

of nature hold as to maintenance, and many other purposes ; as

particularly that a man shall not marry his bastard sister

or daughter, 3 Salh, 66, 7 : Ld. Paym. 6S : Comb. 356.

And see post, II.

A bastard was, in strictness of law, incapable of holy orders,

and though that were dispensed, yet he was utterly disqualified

from holding any dignity in the church. Fortesc. c. 40 : 5 Pep.

58. But this doctrine seems now obsolete ; and there is a very

ancient decision that a felon should have the benefit of clergy

though he were a bastard. Bro. Clergy, 20. In ail other re-

spects therefore, except those mentioned, there is no distinction

between a bastard and another man. 1 Comm. 4r5Q.

A bastard may be made legitimate, and capable of inheriting

by the transcendent power of an act of parliament, and not

otherwise ; 4 Inst. 36 ; as was done in the case of John of

Gaunt's bastard children, by a stat. of P. 2. 1 Comm. 459.

2. Of the Trial of Bastardy,— Bastardy, in relation to the

several manners of its trial, is distinguished into general and

special bastard v.

Till the stat. of Merlon, 20 H. 3. the question, whether born

before or after marriage, was examined before the ecclesiastical

judge, and his judgment was certified to the king or his

justices, and the king's court cither abided by it or rejected it

at pleasure. But after the solemn protest made by the barons

at Merton, against the introduction of the doctrine of the civil

and canon law in this respect, special bastardy has been always

triable at common law;, and general bastardy alone has been

left to the judgment of the ecclesiastical judge, who in this

case agrees with the temporal 2 Inst. Peeves Hist. Eng.

Law* 85. £01 i; and see 1 Inst. 1%6. a. note 2 ; and 245, a.

note 1.

General luf..<*h?.rdy> tried by the bishop, in its notion contains

two things. 1st. It should not be a bastard made legitimate

by a subsequent marriage. 2diy. That it should be a point

collateral to the original cause of action. 1 Poll. Ab. $6h
Formerly bastards had a way in such issues to trick them-

selves into legitimation ; for they used to bring feigned actions,

and get suborned witnesses before the bishop to prove their

legitimation, and then got the certificate returned of record;

and after that their legitimation could never be contested ; for

being returned of record as a point adjudged by its proper

judges, and remaining among the memorials of the court, all

persons were concluded by it ; but this created great incon*

veniences, as is taken notice of in the preamble of stat. <) //. ft

c. 1 1. in the case of several persons of quality ; for the evidence

of the contrary parties concerned was never heard at the trial,

and yet their interest was concluded : to remedy this incon-

venience whhout altering the rules of law, it w as enacted, that

before any writ to the bishop, there should be a proclamation

made in the court where the plea depends, and after that the

issue should be certified into Chancery, where proclamation

should be made once in every month for three months, and

then the chancellor should certify to the court where the plea

depends, and afterwards it shall be again proclaimed in the same

court, that all that are concerned n ay go to the ordinary to

make their allegations \ and without these circumstances, any

writ granted to the ordinary, and all proceedings thereupon^

shall be utterly void. L Poll Ab. 3(>1.

If the ordinary certify or try bastardy without a writ from

the king's temporal courts, it is void ; for the spiritual juris-

diction within these kingdoms is derived from the king, and

therefore it must be exercised in the manner the king hath ap-

pointed ; for it would be injurious if they should declare

legitimation where the rights of inheritance are so nearly con-

cerned, without any apparent necessity. I Poll. Ab. 361.

The certificate must be under the seal of the ordinary, and

not under the seal of the commissary only : for the cnniroand

is to the bishop himself to certify, and therefore the execution

of the command must appear to be by the bishop in proper per*

son. 1 Poll. Ab. 362.
If a man be certified bastard, this binds perpetually, though

the person so adjudged a bastard is not party to tin* action, for

all persons are estopped to speak against the memorial of airy

judicatory; because the act of the public judicatory under

which any person lives is his own act; and were he not thus

bound, there might be contradiction in certificates. 1 Roll.

Ab. 362.

If a man lie certified bastard, that dotli not bind a stranger

till returned of record, because it is no judicial act till recorded
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in the place appointed to record such transactions ; nor doth it

hind the party to the action till judgment thereon, because- if

he avoid the action he avoids all consequences of the action ;

and therefore if the defendant be certified bastard by the

ordinary, yet if the plaintiff be non-suit, they cannot go on to

trial, and so the bishop's certificate never appears of record, and

therefore is not binding. 1 Roll AA. 362.

If a man be certified mulier, no man is estopped to bastar-

dize him, for though be may be a mttiicr by the spiritual law,

vet he may he a bastard by our law ; and therefore any man,

notwithstanding the certificate, may plead the issue of special

bastardy. 1 Roll. Ab. 36*2.

Special hastardy is two- fold : 1. Where the bastardy is the

trist of the action, and the material part of the issue. LMly.

^Yhere those are bastards by the common law that are mutters

bv the spiritual law. 1 New Ab. 314 : Co. Lit. 134 : 1 Rolf.

367: ISA 117-

If a man receives any temporal damage by being called a

bastard, and brings his action in the temporal courts, and the

defendant justifies that the plaintiff is a bastard, this must be

tried at common law, and not by writ to the bishop ; for other-

wise vou suppose an action brought in a court which hath not

a capacity to try the cause of action. 3 BrownL 1 : Hob. 179 :

Godot. 479 : Co. Em. 2Q.

If it be found by an assise taken at large that a man is a

bastard, the temporal courts are judges of it ; for the jury can-

not be estopped to speak truth which may fall within their

own knowledge, and what they find becomes the record of the

temporal courts, and so within their conusance. Bro. Bas-

tardy, 97.

II. h Of the Case of Infant-Bastards, i heir Maintenance

and Protection By stat. 18 Eliz. c. 3. two justices of peace

may make an order on the mother or reputed father of a bastard

to maintain the infant by weekly payments or otherwise \
and

if the party disobey such order, he or she may be committed to

gaol, until they give security to perform it, or to appear at the

sessions. By stat. 7 Jac. 1. c. 4. § 7- the justices may commit

the mother of a bastard, likely to become chargeable, to the

house of correction for a year ; or for a second offence till she

gives security for her good behaviour. This part of the stat.

of 7 Jac. 1. is now repealed by 50 G. 3. c 51. which enables

two magistrates to punish such woman by committing her to

the House of Correction, for any time not exceeding twelve

calendar months nor less than six weeks, and the magistrates

may at their discretion order her to be discharged after she has

been confined for any space not less than six weeks. Such

woman not to be committed until one month after her delivery.

—By stat. 13 and 14 Car. 2. c. \2. § ]*). if the putative father

or lewd mother run away from the parish, the overseers may

by authority of two justices, seize, and by order of the sessions

sell the effects of the father or mother to maintain the child.

—

By stat. 6 G. 2. c. SI. the mother of a bastard may, before or

after it is born, swear it to any person ; and the putative fa-

ther shall then on application by the overseer of the parish be

apprehended and committed ; unless he give security to in-

demnify the parish ; or to appear at the next sessions : but if

the woman die or marry before the delivery, or miscarry, or

prove not to be with child, the reputed father shall be dis-

charged. [So much of 6 G. 2. c. 31. as authorises the

commitment of reputed fathers before the birth of the bastard

is repealed by 49 G. 3. c. 68. § 6-] Any justice near the

parish, on application of the reputed father in custody, shall

summon the overseer to show cause against his being dis-

charged ; and if no order be made in pursuance of stat. 43 Eliz.

c. 2. (for the maintenance of the child) within six weeks after

the woman's delivery, he shall be discharged.— By the said

Btat. 6 G. K2. c. :>\. § 4. it is expressly provided that, " It shall

not be lawful for the justice to send for any woman before she

shall be delivered, or for a month after, in order to be examined

concerning her pregnancy ; or to compel any woman before her

delivery to answer any question relating to her pregnancy,

—

By stat. 13 G. 3. c. 82. <j 5. bastards born in any licensed hos-

pital for pregnant women, are settled in the parishes to which
their mothers belong. And the like provision is made by stat.

20 6* 3. e. 36. § 2. as to bastards born in houses of industry.

By stat. 49 G. 3. c. 68. the reputed father of a bastard is

chargeable with the expences incident to the birth, and of his

own apprehension, and of the order of filiation. Reputed
fathers may be apprehended and committed unless they give

sucurity to indemnify the parish, or enter into recognizance to

appear at the next sessions, unless it shall be certified by one

magistrate that the woman had not tben been delivered, or

been delivered only one month previous to such sessions. § 2,

Upon nonpayment of sums ordered for maintenance of bastards,

the mother or reputed father may be apprehended and com-

mitted for a month or till payment. § 3. Costs thereof to be

subject to the discretion of justices in session, as under

18 Elk. c. 3. § 4.

The putative father of a bastard, although no legal relation-

ship subsists between them, is so far considered as its natural

guardian, as to be entitled to the custody of it, for its main-

tenance and education. 2 Stra. Il6'2; 1 Bolt, P. L. 4(>n\ And
therefore while under his care and protection, and not likely to

become chargeable to the parish, the parish officers have no

concern with it. 1 Mod. 43 : 1 Sid. 444. Under the marriage

act, which requires the consent of the father, mother, or guar-

dian, a bastard being a minor cannot be married without the

consent of a guardian named by the Court of Chancery. See

1 Term Rep. K. B. 96. and the case of Horner v. Liddiard,

determined in Doctors
1 Commons in \7[)[), and reported by

Dr. Croke, 8vo. pamph. 1800, and this Diet, title Marriage,

Guardian. But see the new Marriage Act, 4 G. 4. c. 7t>.

Bac. Ah. tit. Marriage. (7th ed.)

As, however, without the protection of its natural parents, a

bastard is settled in the parish in which it is born
;
(SalL 427 :

3 Burn. J. Paul's P. 0. SI ;) [unless such birth be procured

by fraud, Set. Ca. 66; or happen under an order of removal,

, 1 Sess. Ca. 33 : Satk. 121. 474. 532 ; or in the house of cor-

rection, 2 Buhl. 358 ; or under a certificate, Stra. I 8(> ;] and

the parish of consequence becomes charged with its mainte-

nance, then and not before, the authority of the church-wardens

and overseers begins, Say. 93 ; and they may act without an

order from the justices. 3 Term Rep. C. P. 253. It seems

however that until a bastard attain the age of seven years, it

cannot be separated from its mother; Cald. 6 ; but may be re-

moved to the place of her settlement, while the age of nurture

continues ; Carth. 279 ; and niust under these circumstances

be maintained by the parish where it was born. Doug. 7.

The Court of King's Bench granted a habeas corpus, to

bring up a bastard child within the age of nurture, and re-

stored it to the custody of the mother from whose quiet

possession it had been taken. R v. Hopkins Ujt., 7 East,

579- see 5 T. R. 178: 5 E. R. 224: and 1 N. R. 148.

And if a putative father obtain the possession of a child from

the mother bv fraud, the Court of K. B. will order it to be re~

stored to the mother. 5 T. R> 278 ? $- P- 5 East, 224, n :

4 Taunt. 498 ; 1 Bott } P. L. 465.

Bastards are within the meaning of the marriage act, which

requires the consent of the father, guardian, or mother to the

marriage of persons under age who are not married by banns.

R. v. Hodnett, 1 T. R. 96. See tit. Marriage.

An order of bastardy must be made by two justices

;

% SalL 478 : 1 Stra. 47.} ; on complaint, 1 Barn. K. B. 26l :

and the examination of the woman must be taken in the pre-

sence of both the justices; 6 Mod. 1 8 0 : !2 Black. Rep. 1027:

but it is not necessary that the putative father should be pre-

sent to hear what she deposes ; Cold. 808; although he must

he summoned before an order of filiation can be made ; 8 Mod.

3: 1 Sett. Co. 179; for he cannot be compelled to give secu-

rity, or be committed until he has made default; Ld. Raym.

853 t 8 : 3 SalL 66 ; but if an order of filiation is once made,
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the fact of bastardy is established until the order is reversed.

Cro. Jac. 535. The justice may commit if the putative father

neglect t f> pay the maintenance therein ordered for the support
of the child, unless he give a bond to bear the parish harmless,

or to appear at the sessions. 1 Sid. :>(>:>: 1 Vent. 4?l : L L
Rai/m. 858. 1157- The order can only be reversed by an
appeal to the sessions, which must be to the next sessions after

notice of the order ; 2 Salk. 480. 2 ; and if the sessions reverse
the order of the two justices, yet they may on summons make
another, on the same or on any other person

; for in this re-

spect they have an original jurisdiction. 2 Bute*. 355 : 1 Sfra.

475 ; Doug. 632.—The order, however, may before appeal to

the sessions he removed by certiorari into Kind's Bench, and
there quashed for errors on the face of it. CahL 172.—But no
order of bastardy made at sessions can be quashed in King's
Bench, unless the putative lather is present in court ; 2 Salk.
475 ; for on its being quashed, he shall enter into a recogni-
sance to abide the order of the sessions below. 1 Bl. Rep. 1

A feme covert may be committed to the house of correction
for disobeying an order ofjustices made on her for not maintain-
ing a bastard, born previous to her marriage. Barr. Rep. lb'SO.

On this part of the subject see farther, Boil's Roor Laws,
Const. Edit. 1703,

In an ancient MS. temp. Ed. 3. it is said that he who gets a
bastard in the hundred of Middleton in Kent, shall forfeit all

his goods and chattels to the king.

2. Of the Murder of Infant- Bastards—The offence of
murdering, or concealing the birth of bastards was provided for
by 21 Jac. L c. 2/. which was repealed by 43 G. 3. c. 58; and
this latter act is repealed by 9 G. 4. c. 31. (which extends to
England only) by £ l k of which is enacted, that if any woman
shall be delivered of a child, and shall by secret burying or
otherwise disposing of the body, endeavour to conceal the birth
thereof, she shall he guilty of a misdemeanor, punishable by
two years' imprisonment with hard labour; and it shall not be
necessary to prove whether the child died before, at, or after, its
birth; and a jury may find a verdict for such oflence on trial
of the woman for murder. Like provision is made as to Ireland
Ly 10 G. 4. c, 34. § 97. See farther, tit. Children Murder.

J he Scotch act W. and M. Sets. 2. Part. I. providing that awoman concealing her preguanev during the whole spare, and
not calling for help at the birth, the child being found dead
or missing, shall be held as the murderer of the child, repealed
4<j (.1. 3. c. J J.

Any woman in Scotland concealing her pregnancy during
the whole

:
period, and not calling for help at the birth, if the

child be found dead or missing, she shall be imprisoned not
exceeding two years in the common goal. § 2.

In Scotland a bastard is legitimated by the subsequent ma-rimony of the parents, founded on a fiction that the parents
Had been married by compact at the period of conception, such
consent being deemul a valid marriage by the law of ScotlandBut this fiction will not extend to legitimate a bastard con-
ceived and born m Enghnd (or elsewhere out of Scotland^
by the subsequent marriage of the parents after the birth See

f^if^"^ ,* ^f*7* S D
' f » *nd the cases

of Sheddan v. Patrick; Bowes v. Ld. Strathmore ; and MoritoH
v. launders, determined at various periods in the House of
J-jOros.

BASTARDY, hastardia^ The defect of birth, objected to

BAM ON, ir.] A Mali or club. In the statutes it signifies
te of the wardens of the Fleets servants or officers who&5he bugs courts with a red staff for taking such into custody

Z% sT^^ court 1 2 - c* 12 :5S
BAS-VILE. The suburbs of a town. Ft:

fA Ft P
u
r bflSUm (ohehn,t Mper6» t0 take toll by strike 1

canldlo. gee Omsyelud, Domils de Furtniw, MS f &

BATABLE GROUND. Land that lay between England
and Scotland, heretofore in question, when they were distinct
kingdoms, to which it belonged ; litigious or debatable ground
i, e< land about which there is debate ; and by that name Skene
calls ground that is in controversy, Camb. Britain, tit. Cum*
herland.

BATH, Lat. Bat/ton, called by the Britons Badiza, has
been termed the city of sick men, Sax, Acematines Ca'ster.]

It is a place of resort in Somersetshire famous for its medicinal
waters. The chairmen arc there to be licensed by the mayor
and aldermen, by stat. ? G. 1. t\ 19- And a public hospital or
infirmary for poor is established in the city of ISath, the
governors whereof have power to hold all charitable ^Ifts &c
and appoint physicians, surgeons, and other officers : any persons
not able to have the benefit of the Bath waters, may be ad-
mitted into this hospital, their case being attested by some phy-
sician, and the poverty of the patients certified by "the minister
and churchwardens of the place where they live, &c. Every
person so admitted shall have use of the old hot hath, and be
entertained and relieved in the hospital ; and when cured cr
discharged, such persons shall he suppled with 01. each to
defray the expence of removing them back to their parish
&c. Slat. 12 G.2. c. 31.

*

BATHING, The public have no common law right of
bathing in the sea, nor, as incident thereto, of crossing the sea-
shore on foot, or with bathing machines for that puiwe
5 B. V. A. 268.

BATTEL, Fr. baltaih?r\ A trial by combat, anciently
allowed of m our laws, (among other cases,) where the defend-
ant in appeal of murder or felony might fight with the appefc
hint, and make proof thereby whether he be culpable or inno-
cent of the crime.

The citizens of London were privileged by charter, thaift
appeals by any of them, there shall be no wager of battel
and by stat. 6 R. 2. c. 6. defendant could not be received to
wage battle m an appeal of rape. 2 Han k. l\ ( \ c . 45.
The species of trial by wager ofbattel (savs Blackstone) was

produced into England, among other Norman customs, by
\V illiam the Conqueror ; but was only used in three cases, one
military, one criminal, and the third civil—The first in the
martial court, or court of chivalry and honour ; Co. Lit. 2(>1

1

the second in appeals of felony ; and the third, upon issue joined
in a writ of right, the last and most solemn decision of real
property, m winch latter it appears to have been admitted for
the sake of such claimants as might have the true right, hut
yet by the death of witnesses or other defect of evidence, be
unable to prove it to a jury.
The last trial by battle that was waged in the Court of Com-mon Fleas at Westminster

; [though there was afterwards onem the court of chivalry in lttil, 6 Car. I. between Donald
Lord Key, appellant, and David Ramsev, Esquire, defendant,
winch was compromised; see Grig. Jarid. 65: I 9 Raym.m]and another 1,1 the county palatine of Durham in l6*38j Cro,
< ar. 518;] was in 13 Eiiz. A. D. 1571, as reported far Dyer,
and held in I othill-fields, Westminster. See Du. 301. and
bpelm. m v. (a.npus; the latter of whom was present at the
ceremony. 1

hi 18
1a an appeal having been brought against one Thornton

y AsMW> the infant brother of a young
1

" woman whom he
was accused of having murdered (after violation), all the
judges ol the Court of King's Bench narrowly escaped the
necessity ot being compelled to sit from sunrise' to sunset to
see tlie defendant prove his innocence against the infant's cham*
l"on. A slip m the proceedings fortunately relieved the judgesnom this method of doing justice, and the recurrence of such
an emergency was prevented by stat. 5Q G. 3. c. 4& whit*
dec ares - that the trial by battle in any suit is a mode of

umit to be used ; and it is expedient that the same should
us wnolly abolished/' and it is abolished accordinjrlv- See tit.

Appeal. &

"

BATERSEGA. ®mm&
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BATTERY. See tit. Assault.

Battery, pendente lite. The offence of attacking an

adversary in a law-suit, while the suit is depending. By two
Scotch acts, 1581, t\ 138, and 1594, c. 219. the plaintiff offend-

ing is to lose the sum sued for, and the defendant is condemned
will mt farther proof, in terms of the conclusion of the libel

or declaration. These acts have been held in force as late as

178ft
BATUS, Lat. from the Sax. batj\ A boat, and battellns a

little boat. Chart. Ed. 1 : 20 Julii, IS regni. Hence we have

an old word but.swaiu, fur such as we now call boatswain of a

ship.

BAUBELLA, baublesr\ A word mentioned in Hoveden in

11, 1. antl signifies jewels or precious stones.

BAUDEKI N\ baldicu/n, and baldekinum^\ Cloth of baitdekht,

or gold ; it is said to be the richest cloth, now called brokadc,

made with gold and silk, or tissue, upon which figures in silk,

&c- were embroidered.

BAWDY-HOUSE, Lupanarjornid\] A house of ill fame,

kept for the resort and commerce of lewd people of both sexes.

The keeping of a bawdy-house comes under the cognizance of

the temporal law as a common nuisance, not only in respect

of its endangering the public peace by drawing together dis-

solute and debauched persons, and promoting quarrels, but also

in respect of its tendency to corrupt the manners of the people,

by an open profession of lewdness, 3 Inst, 205 : 1 Hawk.
P. C. c. 74. Those who keep bawdy-houses are punishable

with fine and imprisonment ; and all such infamous punish -

meat, as pillory, &c. as the court in discretion shall inflict ; and

a lodger who keeps only a single room for the use of bawdry,

is indictable lor keeping a bawdy-house. 1 Salt:. 382. Per sot is

resorting to a bawdy-house are punishable, and they may be

bound to their good behaviour, &c. But if one be indicted for

keeping or frequenting a bawdy-house, it must be expressly

alleged to be such a house, and that the party knew it, and not

by suspicion only. Poph. 208. A man may be indicted for keep-

ing bad women iu his house. 1 Hawk. P. C, r, 6it § 2. A con-

stable upon information,, that a man and woman are gone to a

len d house, or about to commit fornication or adultery, may, if

he finds them together, carry them before a justice of peace

without any warrant, and the justice may bind them over to

the session s . Da It. 514*

Constables in these cases may call others to their assistance,

enter bawdy-houses, and arrest the offenders for a breach of

the peace ; in London Qbiey may carry them to prison ; and

by the custom of the city, whores and bawds may be carted.

3 lust. 20G.

As to a married woman's being indicted for keeping a house

of ill fame, see tit. Huron and Feme, VII.

But it is said a woman cannot be indicted for being a bawd
generally ; for that the bare solicitation of chastity is not in-

dictable. 1 Hawk. P. C. c. 74. § 1 : 1 Satk. 382.

It was always held infamous to keep a bawdy-house; yet

same of our historians mention bawdy-houses, brothel-hon ses,

or srews, publicly allowed here in former times, till the reign

of Hen, 8. by whom they were suppressed about A. D. 1,646 ;

and writers assign the number to be eighteen thus allowed on

the bank-side in Southwark. See Brothel-houses.

By stat. 25 G. 2. c. 3(5. made perpetual by stat. 28 G. 2. e. 1 9-

if two inhabitants, paying scot and lot, shall give notice to a

constable of any person keeping a bawdy-house, the constable

shall go with them before a justice of peace, and shall (upon

such inhabitants making oath* that they believe the contents of

such notice to be true, and entering into a recognizance of 20/.

each, to give material evidence of the offence,) enter into a

recognisance of ,'i0/. to prosecute with effect such person for

such offence at the next sessions; the constable shall be paid

his reasonable expenees by the overseers of the poor, to be

ascertained by two justices ; and if the offender be convicted,

the overseers shall pay to the two inhabitants 10/. each. On
the constable's entering into such recognizance as aforesaid,

the justice shall bind over the person accused to the next
sessions, and if he shall think proper, demand security for such
person's good behaviour in the mean time, A constable neg-
lecting his duty forfeits 20/. Any person appearing as master
or mistress, or as having the care or management of any
bawdy-house, shall be deemed the keeper thereof, and liable
to be punished as such. The same act also directs the licensing
by magistrates of all public places within twenty miles of the
metropolis. See also 58 G. 3. c, 70, § 7, 8. as to notice to
overseers of the poor, who are to be the prosecutors in such
cases; and the payment of costs to witnesses*

BAY, or pen, is a pond-head made up of a great height, trt

keep in water for the supply of a mill, &e, so that the wheel of
the mill may be driven by the water coming thence, through &
a passage or flood-gate. Stat. 27 Eliz. c. 19- A harbour
where ships ride at sea, near some port, is also called a bay.

DEACON, from the Sax. beacn } signum, whence the English
beckon to nod or to make asign.J A signal well known; being
a fire maintained on some eminence near the coasts of the sea-

4 Inst. 14-8. Hence beaconage (beaconagium), money paid
towards the maintenance of beacons. See stat. 5 Hen. 4*. t% 3.

as to keeping watch on the sea coast.

Barrington, in his observations on this statute, introduces the
copy of an order of ancient date cited by Prynne io his remarks
on Coke's 4 Inst, showing the stations fixed on for beacons in

Kent and Essex, viz. at the isle of Sheppy in Kent ; at Shore-
bury in Essex; at Hoo in Kent; at Tolbing in Essex; at
Cleve in Kent ; at Tilbury in Essex; at Gravesend in Kent;
and at Famedon in Essex. See Parr. 5 edit. p.

The erection of beacons, light-houses, and sea-marks, is a
branch of the n y d prerogative ; whereof the first was anciently

used in order to alarm the country, in the case of the approach
of an enemy ; and all of them are signally useful in guiding
and preserving vessels at sea by night as well as by day. For
this purpose the king hath the exclusive power, by commission
under his great seal (3 Inst. 204 : 4 lust. 148.) to cause them
to be erected in fit and convenient places (4 Inst. 136V}, as well

upon the lands of the subject as upon the demesnes of the
crown ; which power is usually vested by letters patent in the

office of lord high admiral {Sid. loS : 4 Inst. 14<)«) or the

Admiralty board. And by stat. 8 El/z. c. 13. the corporation

of the Trinity House are empowered to set up any beacons or

sea-marks wherever they shall think them necessary ; and if

the owner of the land or any other person shall destroy them,

or shaH take down any steeple, tree, or other known sea mark,

he shall forfeit 100/. or in case of inability to pay it, shall be

ipse facto outlawed. 1 Comm. 2f>5.—See the stats. 4 Ann*
c. 20. and 8 Ann c. 17* fox building the Eddystone light-house

near Plymouth, and raising the duties payable by ships for its

support ; and stat. 3 G. 2. c. 36. as to the light-house on the

rock Skerries, near Holyhead, in the county of Anglesea.

BEAD, or /^v/r', Sax. bead, oratio.~\ A prayer; so that to

say over beads, is to say over one's prayers. They were most

in use before printing, when poor persons could not go to the

charge of a manuscript book : though they are still used in

many parts of the world, where t lie Koman* Catholic religion

prevails. They are not allowed to be brought into England,

or anv superstitious things, to be used here, under the penalty

of a praemunires by stat. 13 Eliz* c* 2.

BEAM. That part of the head of a stag where the horns

grow, from the Sax. beam, i. e. arbor; because they grow out

of the head as branches out of a tree. lieam is likewise used

for a common balance of weights in cities and towns.

BEAMS and BALANCE, for weighing goods and mer-

chandize in the city of London, See tit. JV'eights and

Measures.
BEARERS. Such as bear down or oppress others, and is

said to be all one with maintainors.—Justices of assise shall

Enquire of, hear and determine maintainors; bearers, and con-*

spirators, &c. Stat. 4 Ed. 3. c. 1 1.

BEAUUOC S I KA . Berkshire,



BEE BEN
BEAST, ordinarily kept in a state of confinement, not being

the subject of larceny at common law; persons stealing or

having in possession or the skin thereof, punishable summarily

before one or two justices, by 7, 8 G. 4. c. 29, § 32,

BEASTS of chase, feras eampesires.^ Are five, viz. the

buck, doe, fox, marten," and roe. Man uk part 1. page 342.

Beasts of the forest { feree silvestres) otherwise called beasts of

venary, are the hart, hind, boar, and wolf. Ibid, part 2. c. 4.

Beasts and fowls of the warren are the hare, coney, pheasant,

and partridge. Ibid. Reg. Grig. 95, 96. $c. Co. Lit. 233,—

See tit. Game.
BEAU-PLEADER, pulehre placilando, Fr. beauplaider,

i. e. to plead fairly.] Is a wiit upon the statute of Marlbridge,

52 II. 3. c. 11. whereby it is enacted, that neither in the cir-

cuit of justices nor in counties, hundreds, or courts-baron, any

fines shall be taken for fair pleading, viz. for not pleading

fairly or aptly to the purpose; upon which statute this wiit

was ordained, directed to the sheriff, bailiff, or him who shall

demand such fine, and it is a prohibition not to do it i where-

upon an alias and plurics and attachment may be had, &c.

New Nat. Br. f><)f>, 597. And bean-pleader is as well in re-

spect of vicious pleadingsj as of the fair pleading, by way of

amendment. 2 Inst 122.

1JKB15A. Bamburgh, in Northamptonshire.

BEDEL, bedcUus, Sax. fafdel} Fr. bedeau.^ A crier or mes-

senger of a court, that cites men to appear and answer : and

is an inferior officer of a parish or liberty, very well known in

London, and the suburbs. There are likewise university

bedels, and church bedels^ now called summoncrs and appa-

ritors; and Manwood in his Forest Laws, saith there are forest

bedels} that make all manner of garnishments for the courts of

the forest, and all proclamations, and also execute the process

of the forest, like unto bailiffs errant of a sheriff in his county.

CowvL
BEDELART, bedetaria.^ The same to a bedel, as bailiwick

to a bailiff. Lit lib. 3. cap. 5 : Blount : CoiveL

BED E R E PR, alias biderepe, Sax.] A service which certain

tenants were anciently bound to perform, viz, to reap their land-

lord's corn at harvest ; as some yet are tied to give them one,

two, or three days' work, when commanded. This customary
service of inferior tenants was called in the Latin pnecaria
bedrepin m, d)c See Magna Pnecaria.
BE D 1

'WE R I .
'
1

1

hose \vh ich we now call bandit t i; pro fl i-

gate and excommunicated persons. The word is mentioned in

Mat Paris, anno 1258.

BEER. By 11 0. 4. and 1 W, 4. c. 64. reciting that it is

expedient for the better supplying the public with beer, to give
greater facilities for the sale thereof, than are at present
afforded by licences to keepers of inns, ale-houses, and victual-

ling-houses, it is enacted that any person obtaining a licence

under the act may sell beer, ale, and porter by retail, in any
house or premises specified in the licence ; and any house-
holder may obtain an excise licence for that purpose, giving
sureties, and also paying two guineas for the licence, which is

to be valid for twelve calendar months; no such licence to entitle

the party to receive a licence to sell wine, or spirits; nor to be
granted to a sheriff's officer, or officer executing the process
of any court of justice ; nor to any person not being a house-
holder assessed to the poor rates in the parish where he is

licensed ; and a list of the persons licensed, and the sureties,
and the name and description of the house, shall be kept at the
Excise-office, or at the office of the collector or supervisor of
excise, and open to the inspection of any magistrate of the
county or place where such house shall be situate. The licence
duty is to be under the management of the commissioners of
excise, and the produce carried to the consolidated fund. The
parties licensed arc to put up boards with the words "Licensed
to sell Beer by retail/' under a penalty of 10/.; and a party
selling beer without licence is liable to a penalty of 20/.
By § 11. it is lawful for any one justice for any county or

place where any riot shall happen, or for any two or more

justices where any riot may be expected, to order any licensed

house to be closed at such time as they shall direct. By § 13,

any person selling beer, or under such licence, who shall per-

mit any drunkenness or disorderly conduct in such house, and

every person who shall transgress the conditions specified in

the licence, or allow them to be transgressed, shall be deemed
guilty of disorderly conduct, and for the first offence forfeit not

less than 40*. nor more than 51. ; for the second offence not less

than 5i nor more than 10/. ; and for the third offence not less

than 20/. nor more than 50/. By § 14. the licensed houses are

not to be opened before four in the morning, nor after ten at

night ; nor between the hours of ten and one, and of three and

five on Sunday, Good Friday, Christmas-day, or any fast, or

thanksgiving-day, under a penalty of 40*. for every offence; and

every separate sale of beer, &c. to be a separate offence, Bj

J 2f). the act is not to affect any privileges or authorities of the

twouniversities, or of the master, wardens, &c. of the vintners in

London, nor to prohibit persons selling beer in booths at lawful

fairs. As to the exporting, selling, measuring, &c, see tits.

Alehouses, Brewers, Navigation Acts, Weights and Measures.

BEGGARS. See Vagrants.

BEHAVING AS HEIR, is the same as Gestio proharUlt
in the civil law. Scotch Diet.

BELGj^E. The inhabitants of Somersetshire, Wiltshire,

and Hampshire. Also the city of Wells, iu Somersetshire.

Blount,

BEL ISAMA. Rhibelmouth, in Lancashire.

DE BELLA AQUA. Bellew and Bellaeu.

DE BELLA FIDE. Beaufoy.

BELLI X US SINUS. BelHnsgate, at London.
DE BELLO CAM TO. Beauchamp.
DE BELLO FA GO. Beaufo.

DE BELLO FOCO. Beau feu.

DE BELLO LOCO. Beaulieu.

DE BELLO MARISCO. Beaumarsh.
BELLOM ARISCUS. Beaumaris, a town in Wales.

DE BELLO MONTE. Beaumont.
DE BELLO PR ATO. Beauprc.
DE BELLO SITU. Bellasise.

BELLO CLIVUM, BELLO DESERTUM, BELLES
LOCUS. Beau desert, in Staffordshire.

DE BENEFACTIS. Benfield.

BENEFICE, benejicinm^ Is generally taken for any eccle-

siastical living or promotion ; and benefices are by stat. 13 R. 2.

st 2. c. 2. divided into elective and donative : so also it is used

in the canon law. 3 last 155. Duarenas de beneficiis, lib. 2.

e. 3. All church preferments and dignities are benefices ; but

they must be given for life, not for years, or at will. Dean-

eries, prebendaries, &c. are benefices with cure of souls,

though not comprehended as such within the stat. 21 //. 8.

c. 13. of residence : but, according to a more strict and proper

acceptation, benefices are only rectories and vicarages.—The

word benefice was formerly applied to portions 0? land,

given by lords to their followers for their maintenance; but

afterwards, as these tenures became perpetual and hereditary,

they left their name of beneficia to the livings of the clergy,

and retained to themselves the name offends.—And benefeim
was an estate in land at first granted for life only, so called, be*

cause it was held ex mero bcneficlo of the donor ; and the

tenants were bound to swear fealty to the lord, and to serve

him in the wars, those estates being commonlygiven to military

men : but at length, by consent of the donor, or his heirs,

they were continued for the lives of the sons of the possessors,

and by degrees past into an inheritance : and sometimes such

benefices were given to bishops, and abbots, subject to the like

services, viz. to provide men to serve in the wars ; and when

they as well as the laity had obtained a property in those lands,

they were called regalia when given by the king ; and on the

death of a bishop, &c. returned to the king till another was

chosen. Spehn. of Feuds, c. 21: Blount, verb. Beneftchm.

I
See tit, Tenure. For matter relating to Ecclesiastical Bene-
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fiees; and the requisites of the clergy admitted thereto, &c., see

titles Advowson, Parson, Tithes.

BENEFICIO PRIMO ECCLESTASTICO HABENDO.
A writ directed from the king to the chancellor, to bestow the

benefice that shall Jtrst fall in the king's gift, above or under

such value, upon such a particular person. Rets- Oris. 307.

BENEFIT OF CLERGY. (Now abolished, see \:ierLnj.)

BENEFIT SOCIETIES. See Friendly Societies.

BENEFIT OF DISCUSSION, is that whereby the ante-

cedent heir, such as the heir of line, in a pursuit against the

heir of tailzie, eVc. must he first pursued to fulfil the defunct's

deeds, and pay his debts: this benefit is likewise competent in

many cases to cautioners. Scotch Did.

BENERTH. An ancient service which the tenant ren-

dered tn his lord with his plough and cart. Lamb, Itin. p. 222 :

Co. Lit. 86-

BENEVOLENCE, bencvolentia^ Is used in the chronicles

and statutes of this realm for a voluntary gratuity given by

the subjects to the king, Slant's Annals, p. ?0L And Stow
saith that it grew from Edward the Fourth's days ; you may
find it also anno 1 1 //. 7. c. ]0. yielded to that prince in regard

of his great expences in wars, and otherwise, J 2 Rep, 1$).

And by act of parliament, 13 Car. 2. c. 4. it was given to his

majesty King Charles II., but with a proviso that it should not

be drawn into future example, as those benevolences were fre-

quently extorted without a real and voluntary consent, so that

all supplies of this nature are now by way of taxes, by grant of

parliament ;
any other way of raising money for the crown is

illegal. Slal. 1 IVm. § M. si. 2. c. 2. In other nations benevo-

lences are sometimes given to lords of the fee by their tenants,

&e, Cassan. de Consuet. Bura* p. 134. 136.—See tit. Taxes.

BENEVOLENTIA REGIS HABENDA. The form of

purchasing the king's pardon and favour, in ancient lines and

submissions, to be restored to estate, title, or place* Paroch.

Aniiq. p. 172.

BERBIAGE, bcrbiagiian.^ Naiivi ienentes manerii de

CaUstohc reddunt per aim* de certo reddiiu vocal, bcrbiagg. ad

le Hokeday, xix. MS. Survey of the Duchy of Cornwall,

Bhmn&
BERBICARIA, A sheep down, or ground to feed sheep.

Leg. Alfrcdi, c. 9 : Monasticon, torn. \ . p. 308. See next article.

BE liCARIA, bercherU) from the Fr. bergerie.'} A sheep-

fold, or other inclosure, for the keeping of sheep ; in Domes*
day it is written herquartam. 2 InsL 47 (i: Man. Angl. torn, 2.

p. 5Q9~ Bercarius is taken for a shepherd ; and bercaria is

said to be abbreviated from berbicaria, and berbex ; hence

come berbicuS; a ram, bcrbica, an ewe, caro berltiviua, mutton.

CorvcL

BERCEIA, BERCHERIA. Berkshire.

BERECHINGUM. Barking, in Essex,

BEREFELLARlJL There were seven churchmen so called,

anciently belonging to the church of St, John of Beverley.

Cowel: Blount.

BERG M MASTER, from the Sax. berg, a hill, quasi, master

of the mountains,] Is a bailiff or chief officer among the Der-

byshire miners, who also executes the office of a coroner. Esc.

de An. 1 Cf Ed. 1. num. 34, in Turri London. The Germans
call a mountaineer, or miner, a bergman. Blount.

BERGMOTH, or BEUGH MOTE. Comes from the Sax.

berg, a hill, and gemote, an assembly : and is as much as to

say, an assembly or court upon a hill, which is held in Derby-

shire, for deciding pleas and controversies among the miners.

And on this court of berghmote. Mr. Manlove, in his Treatise

of the Customs of the Miners, hath a copy of verses, with

references to statutes, &c. Vide Squire on the Anglo Saxon

Govern mcnt.

BERIA, berie, berry, a large open field.] Those cities and

towns in England which end with that word, are built in

plain and open places, and do not derive their names from

boroughs, as
: Sir Henry Spclman imagines. Most of our glos-

VOL. I,

sographers, in the names of places, have confounded the word
hcri with that of bury and borough, as the appellatives of an*
eient towns ; whereas the true sense of the word bene is a flat

wide campaign, as is proved from sufficient authorities by the
learned Du Fresne, who observes, that Beria Sancti Edmundi.
mentioned by Mat. Paris, sub anno 1 1 74, is not to be taken
for the town, but for the adjoining plain. To this may be
added, that many flat and wide meads and other open grounds
are called by the name of beries, and berry-jtelds ; the spa-
cious meadow between Oxford and Lley was, in the reign of
king Athelstan, called Bery. As is now the largest pasture

ground in Quarendon, in the county of Buckingham, known
by the name of Beryfeld. And though these meads have
been interpreted demesne or manor meadows, yet they were
truly any flat or open meadows that lay adjoining to any vill

or farm. Cant el*

B ERMUNDI I NSULA. Bermondsey, in Surrey.

BERRA* A plain open heath. Berras assartarc, to grub

up such barren heaths. CcweL
HER NET, Incendium, comes from the Sax. byran, to burn.]

It is one of those crimes which, by the laws of H. I. cap. 15.

ernendart non possunt. Sometimes it is used to signify any

capital offence. Leges Canuti apnd Prompt, c. 90: Leg. H. I.

c* 12. 47-

BERSA, Fr. bers.~\ A limit or bound. A park pale. Blount.

BERSARE, Germ, bcrsn, to shoot.] Bersare inforesta mea

ad ires arcus. Chart. Ranulf Comit. Cest r. anno 1218, viz.

to hunt or shoot with three arrows in my forest. Bersarii

were properlv those that hunted the wolf. Blount.

BKRTON. See Barton.

BEREWICHA, or BERWTCA. Villages or hamlets be-

longing to some town or manor. This word often occurs in

Domesday : istce sunt bercivichw ejusdem manerii

.

BERWICK. The town of Berwick-upon-Tweed was ori-

ginally part of the kingdom of Scotland ; and as such was, for

a time, reduced by king Edward I. into the possession of the

crown of England: and, during such its subjection, it received

from that prince a charter, which (after its subsequent cession

by Edward Baliol, to be for ever united to the crown and

realm of England) was confirmed by king Edward III. with

some additions
;
particularly that it should be governed by the

laws and usages which it enjoyed during the time of king

Alexander, that is, before its reduction by Edward I. Its

constitution was new modelled, and put upon an English foot-

ing, by a charter of king James L, and all its liberties, fran-

chises, and customs, were confirmed in parliament by stats.

22 E. 4. c. 8. and 3 Jac. 1. c. 2ti. Though, therefore, it

hath some local peculiarities, derived from the ancient laws of

Scotland; (see Hale Hist. C. L. 183: 1 Sid, 382. 462:

2 Show. 365 ;) yet it is clearly part of the realm of England,

being represented by burgessess in the House of Commons,

and bound by all acts of the British parliament, whether spe-

cially named or otherwise* And, therefore, it was, perhaps,

superfluously declared by stat. 20 G. 2. c. 42. that where

England onlv is mentioned in any act of parliament, the same,

notwithstanding, hath been, and shall be, deemed to com-

prehend the dominion of Wales and town of Berwick-upon-

Tweed. And though certain of the kings writs or processes

of the courts of Westminster do not usually run into Berwick,

any more than the principality of Wales, yet it hath been

solcmnlv adjudged, that all prerogative writs (as those of

mandamus, prohibition, habeas corpus, certiorari, &c.) may
issue to Berwick, as well as to every other of the dominions of

the crown of England ; and that indictments and other local

matters arising in the town of Berwick, may be tried by a jury

of the county of Northumberland. Cro. Jac. ;j4'J : 2 Ho. Ab.

292 : staL 11 G- 1. c. 4 1 2 Burr. 834 : 1 Comm. 99,

The case quoted from 2 Burr. 834. is that of the King v.

Cotvle ; and lavs down the gn at principles which determine

the prerogative of the Court of King's Bench over the domU
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nions of the crown part of the realm of England, but not in

England proper.
<k .

BERYj or BURY, The vill or seat of habitation ol a

nobleman, a dwelling or mansion-house, being the chief of a

manor ; from the Sax. beorg, which signifies a hill or castle ;

for, heretofore, noblemen's seats were castles, situate on hills,

of which we have still some remains. As in Herefordshire,

there are the beries of Stockton, Ho^\, It was anciently

taken for a sanctuary. See Berirr

BESAiLE, or ISESAYLE, Fr, bcsayeul, pivavus.Jl The

father of the grandfather ; and in the common law it signifies

a writ that lies where the gredt grandfather was seised, the

day that he died, of any lands or tenements in fee-simple

and, after his death, a stranger entered the same day upon

him, and keeps out the heir. F. N. B. 222. See tit. Mort

(VAncestor.

BESCHA, from the Fr. bcrcher, foderc, to dig.] A spade

or shovel. Hence perhaps, una bescata terra invlusa (Mart.

Aug. torn. 2. foL 642.), may signify a piece of land usually

turned up with a spade, as gardeners lit and prepare their

grounds ; or may be taken for as much land as one man can

dig with a spade in a day.

BKST1ALS, fn\stiait'ir\ Beasts or cattle of any sort ; Hat.

4 EcL 3. c. 3. it is written bestayle; and is generally used for

all kinds of cattle, though it has been restrained to those an-

cientlv purveyed for the kind's provision.

BETACHES. Laymen using glebe lands. Pari 14 Ed. 2.

BEBERCHES. Bid- works, or customary services done at

the bidding of the lord by his inferior tenants. CoweL
BEWARED. An old Saxon word signifying expended;

for, before the Britons and Saxons bad plenty of money, they

traded wholly in exchange of wares. Blount.

BIBROCI, -ORUM. People of Berkshire.

B1DALE, or BIDALL, precaria potaria, fraui the Saxon
biddan, to pray or supplicate.] Is the invitation of friends to

drink ale at the house of some poor man, who thereby hopes a

charitable contribution for his relief: it is still in use in the

West of England : and is mentioned stat, 26" H. 8. c. 6. And
something like this seems to be what we commonly call house*

warming, when persons are invited and visited in this manner
on their first beginning house-keeping,

BIDDING OF THE BEADE, bidding, from the Saxon
hiddanr\ Was anciently a charge or warning given by the

parish priest to his parishioners at some special times to come
to prayers, either for the soul of some friend departed, or upon
some other particular occasion. And at this day our ministers,

on the Sunday preceding any festival or holiday in the follow-
ing week, give notice of them, and desire and exhort their

parishioners to observe them as they ought, which is required
by our canons.

BIDENTES. Two yearlings, tags, or sheep of the second
year. Paroch. Antiq. p. 2 1 6.

B1DUAXA. A lasting for the space of two davs. Matt.
West. p. 135.

BIG A, biguiar\ A c art or chariot drawn with two horses
coupled side to side ; hut it is said to be properly a cart with
two wheels, sometimes drawn by one horse; and in our ancient
records it is used for any cart, wain, or waggon, Mon. Ansh
torn. 2.foL 35ft

BIGAMUS, One guilty of bigamy.
BIGAMY, bigamia.^ A double marriage; this word pro-

perly signifies the being twice married: but is now used by an
almost universal corruption, to signify the offence of polygamy,
or the having a plurality of wives or husbands at^onee
3 Inst. 88.

Bigamy, according to the canonists, consisted in marrying
two virgins successively, one after the death of the other, or
in once marrying a widow. Such were esteemed incapable
of holy orders; probably on the ground of St. Paul's words,
1 Tim c. 5i r. 2. « That a bishop should be the husband of

one wife," and they were by a canon of the council of Lyons,

A. 1). 1271, denied all clerical privileges.

A second marriage, the former husband or wife living, is, by

the ecclesiastical law of England, simply void, and a mere

nullity; but the legislature has thought it just to make it

felony, by reason of its being so great a violation of the public

economy and decency of a well ordered state. By stat. 9 G. 4,

c. 31- § 22. (and 10 G. 4. c. 34. § 26. for Ireland), it is enacted,

that if any person being married, shall marry another person

during the life of the former husband or wife, whether the

second marriage has taken place in England or Ireland, or

elsewhere, such offender, and persons counselling, aiding, or

abetting, shall be guilty of felony, and liable to be transported

for seven years, or imprisoned not exceeding two years
; and

the offence may be tried in the county where the offender is

apprehended 01 be in custody. A proviso in the act, however,

contains these four exceptions : 1 . When the second marriage

is contracted out of England by one not a subject of his

majesty. 2. When either of the parties have been continually

absent from each other for seven years, and not know the other

to be living. 3. Where there is a divorce. 4. Where the first

marriage has been declared void.

On an indictment for bigamy, if the first marriage was in

Ireland, by licence, but without consent of parents, one of the

parties being under age, such marriage will support the indict-

ment, not having been vacated within the year, as required by

the Irish Marriage Act, 9 2* c. 11. Rex v, Jacobs,

I Ryt M. 140.

Under the former stat. of Jac. I. (now repealed) if the first

marriage were beyond sea, and the latter in England, the

party might have been indicted for it here ; because the latter

marriage was the offence; but not vice versa. See 1 Hawk. P. C.

174, 175: 1 Hales P. C. 692: 1 Sid. 171 : Kel 80. Lord

Hale seems most precise on the question. The other writers

make a query. See also 3 InsL 88: CVo. Elh. 94.

A sentence in the ecclesiastical court against a marriage, in

a suit for jactitation , does not preclude the proof of a marriage

on an indictment on the statute. And admitting such sen-

tence were conclusive as to the fact of marriage, the effect

may be avoided by evidence of fraud and collusion in ob-

taining the sentence, 11 St. Tr* 262, Duchess of King-

ston's case.

As tt> husband and wife being evidence against each other

on trial for this offence, see tit, Baron and Feme, 1, 2.

BILAGINES, Eat,] Bye-laws of corporation, cVc. See

Bye-lams.

'BILAXCIIS DEFERENDIS, an obsolete writ directed to

a corporation, for the carrying of weights to such a haven,

there to weigh the wool that persons by our ancient laws were

licensed to transport. Beg. Orig. 270.
BILL, billaJ] Is diversely vised in law proceedings: it is

a declaration in writing, expressing either the wrong the

complainant hath suffered by the party complained of, or else

some fault committed against some law or statute of the

realm; and this hill is sometimes addressed to the lord chan-

cellor of England
j especially for unconscionable wrongs done

to the complainant ; and sometimes to others having jurisdic-

tion, according as the law directs. It contains the fact com-

plained of, the damage thereby sustained, and petitions of

process against the defendant for redress ; and it is made use of

as well in criminal as civil matters. See tits. Chancery; Equity.

In criminal cases, where a grand jury upon a presentment

or indictment find the same to he true, they indorse nn it

btffu vera ; and thereupon the oftendcr is said to Stand in-

dicted of the crime, and is bound to make answer unto it

;

and if the crime touch the life of the person indicted, it is

then referred to the jury of life and death, viz. the petty jury*

by whom, if lie be found guilty, then he shall stand convicted

of the crime, and is by the judge condemned to death. Terms

dc Ley, 86: 3 Inst. 30. See Ignoramus and Indictment.
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Many of the proceedings in the Kings Bench are by bill ;

but now by the act for uniformity of process, the proceedings in

all the courts are commenced by a writ of summons where not

bailable, or by a capias where bailable. See tits. Amendment
Original) Process, ike.

Bill is also a common engagement for money given by one
man to another ; being sometimes with a penalty, called penal
hilly and sometimes without a penalty, then called a single

hill, though the latter is most frequently used. By a hill we
ordinarily understand a single bond without a condition

;

and it was formerly all one with an obligation, save only its

being called a hill when in English, and an obligation when
in Latin. West. Symbol, lib. 2. sect, 146*. Where there is a

hill of 100/. to be paid on demand, it is a duty presently, and
there needs no actual demand. Cro. Eliz. 548. And a single

obligation or hill, upon the sealing and delivery, is debitum
in prcescnti, though solvendum in futuro. On a collateral pro-

mise to pay money on demand, there must be a special de-

mand ; but between the parties it is a debt, and said to be
sufficiently demanded by the action ; it is otherwise where
the money is to be paid to a third person ; or where there is a
penalty* 5 Keb. \~6. If a person acknowledge himself by bill

obligatory to be indebted to another in the sum of 501., and by
the same bill binds him and his heirs in 1 00/., and says not to

whom he is bound, it shall be intended he is bound to the
person to whom the hill is made. Roll Ah, 148. A bill obli-

gatory written in a book with the party's hand and seal to it

is good. Cro. Eliz. 6 13; see 2 Roll. Ab. 146.

These kinds of bills are now superseded in use, the single

bills by the more modern traffic of Bills of Exchange, and the
penal hills by Bonds or Obligations. See those titles.

BILL IN CHANCERY." See tits. Chancery ; Equity.
BILL OF EXCEPTIONS TO EVIDENCE. At common

law a writ of error lay, for an error in law, apparent in the

record, or for error in fact, where either party died before
judgment

; yet it lay not for an error in law not appearing in

the record ; and therefore, where the plaintiff or demandant,
tenant or defendant, alleged any thing ore terms, which was
overruled by the judge, this could not be assigned for

error, not appearing within the record, not being an error

in fact, but in law, and so the party grieved was without
remedy, 2 TnsL 426. And therefore by the stat. of We&tnu 2.

13 Ed. 1. c. 31, f< when one impleaded before any of the jus-

tices, alleges an exception, praying they will allow it, and
if they will not, if he that alleges the exception writes the

same, and requires that the justices will put to their seals,

the justices shall so do, and if one will not, another shall;

and if, upon complaint made of the justice, the King cause

the record to come before him, and the exception be not found
in the roll, and the plaintiff show the written exception,

with the seal of the justice thereto put, the justice shall be
commanded to appear at a certain day, cither to confess or

deny his seal, and if he cannot deny his seal, they shall pro-

ceed to judgment according to the exception, as it ought to be
allowed or disallowed/'

This statute extends to the plaintiff as well as defendant,

also to him who comes in loco tenentis, as one that prays to be

received, or the vouchee ; and in all actions whether real, per-

sonal, or mixed. 2 Inst. 427-
This statute extends not only to all pleas dilatory and pe-

remptory, but to prayers to he received, oyer of records and
deeds. &c. ; also to challenges of jurors, and any material evi-

dence offered and over-ruled. 2 Inst. 427 : 231. pi. 3 :

Raym. 486-

The exceptions ought to be put in writing scdente curia, in

the presence of the judge who tried the cause, and signed by
the counsel on each side ; and then the bill must be drawn up

and tendered to the judge that tried the cause to be scaled by
him ; and when signed, there goes out a scire facias to the

same judge ad cognoscendum scriptum, and that is made part

of the record, and the return of the judge, with the bill itself,

must be entered on the issue-roll ; and if a writ of error be
brought, it is to be returned as part of the record. 1 Nets. Ab.
3/3. If a bill of exceptions is drawn up, and tendered to
the judge for sealing, and he refuses to do it, the party may
have a compulsory writ against him, commanding him to seal
it, if the fact alleged be truly stated; and if he returns that
the fact is untruly stated, when the case is otherwise, an action
will lie against him for making a false return. 3 Comm. 372 :

Reg. Br. I 82: 2 Inst. -ki?.

If one of the justices sets his seal to the bill, it is sufficient

;

but if they all refuse, it is a contempt in them alL 2 Inst. 427 :

Raym. 182. S. P. : 2 Lev. 327. S. P.

VI lien a bill of exceptions is allowed, the court will not
sutler the party to move any thing in arrest of judgment on
the point on which the bill of exceptions was allowed. 1 Vent.

366, 367: 2 Lev. 237: 2 Jones, 117-

A bill of exceptions is in the nature of an appeal ; examin-
able, not in the court out of which the record issues for the

trial at Nisi Prins, but in the next immediate superior court,

upon a writ of error after judgment given in the court below.

3 Comm. 372,

If a party who, at the trial of a cause, has tendered a bill of

exceptions, bring a writ of error before he has procured the

judge's signature to the bill of exceptions, he thereby waives

the bill of exceptions, and will not be permitted by the court

of error afterwards to append the bill of exceptions to the writ

of error; and it seems that if there had been no waiver, a

court of error cannot order a party to settle a bill of exceptions,

in order that it might be sealed and appended to the transcript

of the record. Dillon v. Doe, d, Parker, 11 Price, 100:
1 Bingh. 17 : and see Carr. $ Pay. 23t).

These bills of exceptions are to be tendered before a verdict

given ; 2 Inst. 427 ; and extend only to civil actions, not to

criminal. Sid. 85 : 1 SalL 288 : I Lev. 68.

But in 1 Leon. 5. it was allowed in an indictment for tn s*

pass ; and in 1 Vent. 366. in an information in nature of a Quo
warranto.

For a precedent of a bill of exceptions, see Bull. N. P. 317-

Bills of exceptions are now seldom used, since the liberality

practised bv the courts in granting new trials. See Tidd. 8(12.

(9th ed.)

BILL OF KXCHANGE. A negotiable security for money,
well known among merchants. The laws relating to this sub-

ject, and that of Promissory (and negotiable) Notes, being

implicated together, are here considered under one head, and

thus arranged.*

I. Of the Nature of, 1. Bills of Exchange ; 2. Inland

and Foreign ; 3. Promissory Notes.—4. The Parties to

them.—5. The Distinction and Resemblance between

the several Kinds of Bills and Notes.— 6. Bank and

Bankers Notes*— 7. The essential Qualities of Bills

and Notes.

II. Of the Acceptance of Bills ; how, when, by and to whom
made.

III. Of the Transfer of Bills and Notes by Indorsement, Sfc.

IV. Of the Engagements of the several Parlies.

V. Of 1. The Action and Remedy on Bills and Notes;

2 . Manner of declaring and pleading ; 3. the Evidence ;

and 4. the Defence.

VI. Of Bills lost, stolen, orforged ; and see III.

L I- Of the Nature of Bills.—A Bill of Exchange is an

open letter of request, addressed by one person to a second, de-

siring him to pay a sum of money to a third, or to any other

to whom that third person shall order it to be paid : or it may
be made payable to bearer.

The person who makes the bill is called the drawer ; he to

whom it is addressed, the drawee ; and when he undertakes

to pay the amount, he is then called the acceptor. The person

to whom it is ordered to be paid is called the payee ; and if he

x 2
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appoint another to receive the money, that other is called the

indorsee, as the pavee is, with respect to him, the indorser ;

any one who happens, for the time, to be in possession of the

bill, is called the holder of it.

The time at which the payment is limited to be made is

various, according to the circumstances of the parties, and the

distance of their respective residences. Sometimes the amount

is made payable at sight; sometimes at so many days after

sight ; at other times at a certain distance from the date.

Usance is the time of one, two, or three months after the date

of the bill, according to the custom of the places between which

the exchanges run ; and the nature of which must therefore

be shown and averred in a declaration on such a bill —Double

or treble usance is double or treble the usual time ; and half

usance is half the time.— Where the time of payment is limited

by months, it must he computed by calendar, not lunar,

months : and where one month is longer than the succeeding

one, it is a rule not to go in the computation into a third,

Thus, on a bill dated the 28th, 20th, 30th, or 3 1st of January,

and payable one month after date, the time expires on the 28th

of February in common years, and in the three latter cases in

leap-vear, on the Sflth. [To which are to be added the days

ofgrace. See postr\—Where a bill is payable at so many
days after sight, or from the date, the day of presentment, or

of the date, is excluded. Thus, where a hill, payable 10 days

after sight, is presented on the first day of a month, the 10

days expire on the 11th ; where it is dated the 1st, and pay-

able 20 davs after date, these expire on the 2 1st, Ld. Uaym.
281 : Stra. 829.

A custom has obtained among merchants, that a person to

whom a bill is addressed, shall be allowed a few days for pay-

ment beyond the term mentioned in the bill, called days of
grace.— In Great Britain and Ireland three days are given ;

in other places more. If the last of these three days happen to

be Sunday, the bill is to be paid on Saturday. These days

of grace are allowed to promissory notes ; but not to bills pay-

able at sight,

2. Inland and Foreign Bills.— Bills of exchange are distin-

guished by the appellation of Foreign and Inland bills ; the

first being those which pass from one country to another, and
the latter such as pass between parties residing in the same
country. A bill drawn in Ireland on England is not an
inland bill. Mahoney v. Ashlin3 2 Barn, Adol. 480. Nor a

bill drawn in Scotland on England. 1 BelPs Comm. 330.

{4th ed.): and see 1 Barn, Cres. 1Q2 : 1 Moo. § Mailt. 6U
And the universal consent of merchants has long since esta-

blished a system of customs relative to foreign bills, which
is adopted as part of the law in every commercial estate.

It does not appear that inland bills of exchange were very
frequent in England before the reign of Charles II. (see

6 Mod. 2f).) And when they were introduced, they were not
regarded with the same favour as foreign bills. At length the
legislature, by two different statutes, 9 and 1 0 IV. 3. c. 1 7- and
3 and 4 Ann. c. 9- set both on nearly the same footing ; so that
what was the law and custom of merchants w ith respect to the
one, is now, in most respects, the established law of the country
with respect to the other.

The following are the most general forms of inland and
foreign bills of exchange ; but which are varied according to
circumstances.

^1°°* London, January 1, 1793.

One month [&c] after date please to pay to A. B. or order
[or to me or my order] the sum of One Hundred pounds, and
place the same to the account of

To Mr. C + D. <j*
4 T#

f Place of abode and business.!

Acc. C. D.

London, Jan. 1, 1793- Exchange for £50. sterling.

At sight [or at sight of this my only bill of exchange] pay

to Mr. A. B. or order, Fifty pounds sterling value received of

him, and place the same to account, as per advice [or without

farther advice] from

To Mr. C. D. &c. V. &

London, Jan. 1, 1793.
Exchange for 10,000 liv. Tournoises*

At fifteen days after date [or at one, two, §c. usances] pay

this my first bill of exchange, (second and third of the same

tenor and date not paid) to Messrs. A. B. and Co. or order,

Ten thousand livres Tournoises, value received of them, and

place the same to account, as per advice from

To Mr. E. F. C. D.

Banker in Paris.

The two other bills of the foreign set are varied thus, "first

and third/* and " first and second not paid."

3. Promissory Notes.—A promissory note is a less corapli-

catcd kind of security, and may be defined to be an engage-

ment in writing to pay a certain sum of money, mentioned in

it, to a person named, or to his order, or to the bearer at large*

At first these notes were considered only as written evidence

of a debt ; for it was held that a promissory note was not

assignable or indorsible over, within the custom of merchants;

and that if, in fact, such a note had been indorsed or assigned

over, the person to whom it was so indorsed or assigned could

not maintain an action within the custom against the drawer

of the note : nor could even the person to whom it was in the

first instance made payable bring such action. ] Balk.

2 Ld Raym 757- 7^9- But at length they were recognised

by the legislature, and put on the same footing with inland

bills of exchange, by stat. 3 and 4 Ann. c. Q. (made perpetual

by stat. 7 Ann. c 25. § 3.) which enacts that promissory notes,

payable to order or bearer, may be assigned and indorsed, and

action maintained thereon, as on inland bills of exchange.

Form op Promissory Notes.

£20. London, Jan. 1, 1/93.

On demand [or two months, &c. after date] I promise

to pay A. B. or bearer on demand; Twenty pounds for value

received. T. T.

£20. London, Jan. 1, I79&

Two months, £&c] after date, we and each of us promise

to pay to Mr. C. B. or order, Twenty pounds value received.

A. B.

C. D.

4. The Parties,—By the stats. 15 G. 3. c. 51. and 17 & 3.

c. 30. made perpetual by stat. 27 G. S. c. 16. all negotiable

notes and bills for less than 20s. are declared void ; and notes

or bills between that sum and 51. must be made payable

within 21 days after date ; must particularize the names and

descriptions of the payees ; must bear date at the time and

place they are made ; must be attested by a subscribing wit-

ness, and the indorsement of them must he attended with the

same strictness in all respects, and made before the notes or

bills become due. See new statutes I and 2 G. 4, c 78

7 and 8 G. 4. c. 15. as to England; and 9 G. 4. c. U. as to

Ireland.

By stat. j) G. 4. c. 65. no corporation or person shall utter,

in England, notes or bills under 51. made or issued in Scotland

or Ireland.

Bills of exchange and promissory notes must now be drawn

on stamped paper. The stamp is proportioned, under the
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various acts, to the amount of the bill,—If foreign bills are

drawn here, the whole set must be stamped.—But bills drawn

abroad, of necessity, are not Liable to any stamp duty.

Bills of exchange having been first introduced for the con-

venience of commerce, it was formerly thought that no person

could draw one? or be concerned in the negotiation of it, who
was not an actual merchant ; but it soon being found neces-

sary for others, not at all engaged in trade, to adopt the same

mode of remittance and security, it has been since decided that

any person capable of binding himself by a contract, may draw

or accept a bill of exchange, or be in any way engaged in the

negotiation of it (and, since the stat. 3 and 4 Ann. c. 9- be a

party to a promissory note), and shall be considered as a mer-

chant for that purpose. Carth. 82 : 2 Vent 2<)2 : Comb. 152 :

1 Shm. 125: 2 Show. 501 : Lutm. 89 1. 1585: 12 Mod. 3d.

380: Salk, 126.

But an infant cannot be sued on a bill of exchange, Carth.

j go.—Nor a feme covert; except in such cases as she is allowed

to act as a feme sole, 1 Ld. Raym. 147 : Salk. Il6. See tit.

Baron and Feme.

Where there are two joint-traders, and a bill is drawn on

both of them, the acceptance of one binds the other, if it con-

cern the joint-trade ; but it is otherwise if it concern the ac-

ceptor onlv, in a distinct interest and respect. 1 Salk. I2f>:

1 Ld. Raym. 175. See 7 Term Rep. 207: 1 Bam. #
C. 14f> : iS East, 175 : Bac. Ab. vol. 5, p. 402 (ed. by Gwillim

and Dodd.)

Sometimes exchange is made in the name, and for the ac-

count, of a third person, by virtue of full power and authority

given by him, and this is commonly termed procuration ; and

such bills may be drawn, subscribed, indorsed, accepted, and

negotiated, not in the name or for the account of the manager

or transactor of any or all of these branches of remittances, but

in the name and for the account of the person who authorised

him. Lex. Merc. 1 Barn. § C. 146.

5. The several Kinds of Bills and Notes.— A promissory

note, in its original form of a promise from one man to pay a

sum of money to another, bears no resemblance to a bill of

exchange. When it Ls indorsed, the resemblance begins, for

then it is an order by the indorser to the maker of the note,

who, by his promise, is his debtor, to pay the money to the

indorsee.—The indorser of the note corresponds to the drawer

of the bill ; the maker to the drawee or acceptor ; and the in-

dorsee to the payee.—When this point of resemblance is once

fixed, the law is fully settled to be exactly the same in bills of

exchange and promissory notes : and whenever the law is

reported to have been settled with respect to the acceptor of

a bill, it is to be considered as applicable to the maker of a

note ; when with respect to the drawer of a bill, then to the

first indorser of a note ; the subsequent indorsers and indorsees

bear an exact resemblance to one another. 2 Burr. 676*

Both bills and notes are in two different forms, being some-

times made payable to such a man or his order, or to the order

of such a man ; sometimes to such a man or bearer, or simply

to bearer.

The first kind have always been held to be negotiable ; but

where they were made payable to the order of such a man,

exception has been taken to an action brought by that man
himself, on the ground that he had only an authority to in-

dorse ; but the exception was not allowed. 10 Mod. 286

:

2 Show. 8 : Comb. 401 : Carlh. 403.—And it is now decided

law, that hills and notes payable to bearer, are equally trans-

ferable as those payable to" order ; and the transfer in both

cases equallv confers the right of actum on the bona Jule holder.

1 Black. Rep. 485 : 3 Bttrr. 1510' : Stat. 3 and 4 Ann. c. 9. § 5

:

1 Burr. 452. 9. The mode of transfer, however, is d liferent
;

bills and notes payable to bearer are transferred by mere deli-

Yerv, the others bv indorsement.

0. Rank Notes'.—The bills and notes mentioned above are

considered merely as securities for money; but there is a spe-

cies of each which is considered a * money itself. These are

bank notes, bankers' cash notes, and drafts on bankers payable
011 demand.
Bank notes are treated as money or cash in the ordinary

course of transactions of business by common consent, which
gives them the credit and currency of money to every effectual

purpose ; they are as much considered to be money as guineas
themselves; 1 Burr. 457 ; and it seems are as lawful a tender.

See stat. 5 W. Sp M. c. 20. § 28 : 3 Term Rep. 554. : and Tidd.
Pract. (9th ed.)

Bankers
1

cash-notes and drafts on hankers arc so far con-

sidered as money among merchants, that they receive them in

payment as ready cash; and if the party receiving them do
not within a reasonable time demand the money, he must bear

the loss in case of the banker's failure. What shall be con-

strued to be a reasonable time has been subject to much doubt
;

it was formerly considered as a question of fact depending on
the circumstances of the case, to be determined by a jury ; but

it is now established to be a question of law to be decided by

the court, though the precise time is necessarily undetermined*

1 Black. Rep. 1 : see 1 Ld. Raym. 744: 1 Stra. 415, 6. 550:

2 Stra. 910. 1175. 1248. And on the whole, the best rule in

these cases seems to be, that drafts on bankers, pay able on

demand, ought to be carried for payment on the very day on

which they are received, if from the distance and situation of

the parties that may conveniently be done.

A draft on a banker, post-dated, and delivered before the

day of the date, though not intended to be used till that day,

must be stamped, bv the stat. 31 G. 3. c, 25. Allen v. Kccvcs,

1 East, 435—See 55 G. 3. c. 184, § 12, 13.

Bills of exchange and promissory notes, though, according to

the general principles of law, they are to be considered only

as evidences of a simple contract, are yet in one respect re-

garded as specialties, and on the same footing with bonds ; for

unless the contrary be shown by the defendant, they are al-

ways presumed to have been made on a good consideration
;

nor is it incumbent on the plaintiff either to show a considera-

tion in his declaration, or to prove it at the trial. 1 Black.

Rep. 445: Beckham v. Wood, K. B. East, 18 G. 3.—How-
ever, though foreign bills were always entitled to this privi-

lege, it was not without some difficulty that it was extended

to inland bills : and notes are indebted for it to the statute,

2 Ld. Raym. 758 : 1 Black. Rep. 4S?.

7. Qualities of Bills and Notes.— Hills of exchange, con-

trary to the general nature of chases in action, are by the cus-

tom of merchants assignable or negotiable without any fiction,

and every person to whom they are transferred may maintain

an action in his own name against any one who has before

him, in the course of their negotiation, rendered himself re-

sponsible for their payment. The same privilege is conferred

on notes by the statute. But the instrument or writing which

constitutes a good bill of exchange according to the custom, or

a good note under the statute must have certain essential qua-

lities, 3 Wils. 213.

One of these qualities is, that the bill or note should be for

the payment of money only ; and not for the payment of

money and the doing some other act ; 2 Stra. 1271 ; for

these instruments being originally adopted for the convenience

of remittance, and now considered only as securities for the

future payment of money, must undertake only for that ; and

it must be money in specie, not in good East India bonds, or

anv thing else which can itself be only considered as a security,

Bull. N. P. 27$.

Another requisite quality is, that the instrument must carry

with it a personal and certain credit, given to the drawer or

maker, not confined to credit on any particular fund. 3 fl its.

213. But in the application of this principle there seems to

be a material distinction between bills and notes. As to the

former, where the fund is supposed to be in the hands of the

drawee, the objection holds in its full force ; not only because

it mav he uncertain whether the fund will be productive, hut

because the credit is not given to the person of the drawer

;



BILL OF EXCHANGE, I, II-

but where the fund on account of which the money is payable,

either is in the hands of ihe drawer, or he is accountable for

it, the objection will not hold, because the credit is personal to

him, and" the fund is only the consideration of his giving the

bill.—With respect to a note, if the drawer promise to pay out

of a particular fund, then within his power, the note will be

good under the statute : the payment does not depend on the

circumstance of the fund's proving unproductive or not, but

there is an obligation on his personal credit ; the bare making
of the note being an acknowledgment that he has money in

his hand?. See Josceh/ne v. Lassere, Fort* 281. 1361 : 10 Mod.
29*- 316: Jenny v. Berk* 1 Sim. 5QI : 2 Ld. Raym. 1361 :

8 Mod. 265 : Dawkes % Ux* v. Deloralne, 3 Wils. 207 : 2 Black.

Rep. 782.— On the principle which governed these cases an
order from an owner of a ship to the freighter to pay money
on account offreight, was held to be no hill of exchange. 2 Sir*

1211.—But such a bill from the freighters of a ship to any
other person, if good in other respects, would certainly not be

bad, though made payable on account of freight ; because in*

disputably there is a personal credit given to the drawer, the

words * f on account of freight" only expressing the considera-

tion for which the bill was given. See Pierson v. Dunlop,
Dong, 571*—And there maybe cases where the instrument
may appear at first sight to be payable out of a particular

fund, but in reality be only a distinction how the drawee is to

reimburse himself, or a recital of the particular species of value
received by the maker of a note ; in which cases their validity

rests on the personal credit given to the acceptor of the bill, or
drawer of the note. 2 Ld. Raym. 1481. 1543 : 2 St?~a. 762 :

Barn. K. B. 1 2.

Another essential quality to make a good bill or note is, that

it must be absolutely payable at all events; and not depend
on any particular circumstances which may or may not happen
in the common course of things. 3 Wils. 213; 1 Burr. 325 :

see 2 Ld. Raym. 1362. 13f)6. 1563; 8 Mod. 363 : 4 Vin. 240.
pi. 16; 2 Stra. U51 : 4 Mod, 242: 1 Burr. 323. In the
ease of notes, however, it is not necessary that the time of
payment should be absolutely fixed ; it is sufficient if, from
the nature of the thing, the time must certainly arrive, on
which their payment is to depend; 2 Sfra. 1217: 1 Burr.
227 ; for here the words of engagement make the debt ; and
it is no direction to any other person ; the former part of the
note is a promise to pay the money, and the rest is only fixing
the particular time when it is to be paid. It is sufficient if it

be certainly and at all events payable at that time, whether
the maker live till then, or die in the interim.—And it has
been decided that a promise to pay " within two months after
such a ship shall he paid off" will make a good note ; for the
paying off the ship is a thing of a public nature and moral) v
certain. See 1 Stra. 24 : 1 fills. 262, 3. But this indulgence
seems to have been carried almost too far ; and such a latitude
seems incompatible with the nature and original intention of a
bill of exchange; its allowance in favour of promissory nctes
arising entirely from a tiberal construction of the statute on
which the negotiability of those notes depends.

In most of the cases where the several instruments have
been denied the privilege of bills and notes, it is not for that
reason to be concluded that they are of no force : when the
fund from which they are to be paid can be proved to have
been productive, or the contingency on which they depend
has happened, they may be used as evidence of a contract
according to the circumstances of the case, or according to
the relation m which the parties stand to one another. 'sa,

2 Black. Rep. 1072.
No precise form of words is necessarv to make a bill of ex-

change or a note under the statute; anv order which cannot be
complied with, or promise which cannot he performed, without
the payment of money, will make a good bill or note. Thus
an order to deliver money, or a promise that such a one shall
receive it. 10 Mod, 287: 2 Ld. Raym. l3Qf>: i Stra 6QQ
706: I JVils. 203: 3 Wils. 213: 8 Mid. 364: All l

The words value received being in general inserted in bills

and notes, there seems to have been some doubt, whether they

were essential ; in one case, (Banbury v. Llsset, 2 Stra, 1 2 12,)

where the want of these words was objected, a verdict was given

on that account against the instrument, but that case seems a
very doubtful authority.—On several occasions it appears to

have been said incidentally by the court, and at the bar, that

these words are unnecessary. Fori. 282: Barn. K. B.$B-
8 Mod. 2f)7: t Show. 5. 497: Lord Raym. 1556". 1481:

Lutw. SBQ: 1 Mod. Ent. 310.—And the point is now fully set-

tled that these words are not necessary ; for as these instru-

ments are always presumed to have been made on a valuable

consideration, words which import no more cannot be essentia]

White v. Led wick , K. B. Mil. 25 G. 3 : Baj/l. Bills, 34. If

the bill contain those words an action of debt may be maintained

by the drawer against the acceptor. 1 Barn, C. 6*74. In a

note the words value received import value received from the

payee. 5 Barn. £f C. 360.

Whether it be essential to the constitution of a bill of ex-

change, that it should contain words which render it negotiable,

as to order or to bearer, did not for a considerable time receive a

direct judicial decision. There were two cases in which the

want of such words was taken as an exception; but as there

were two exceptions, the point was not decided. 2 Stra. 1212;

3 Wils. 2)2. And in another case, the same exception was

taken and overruled, but under such circumstances that the

point was not generally determined. 2 Wils. 353.—But in

Smith v. Kendall, 6 T. R. 123. 1 Esp. 231. S. C. it was de-

cided, that a promissory note, or bill of exchange, was valid,

although it did not contain the words to order, or to bearer. If

in a doubtful point, however, it. may be allowed to reason on

general principles, it should seem, that it being the original in-

tention and the actual use of bills of exchange that they should

be negotiable, such drafts as want these operative words are not

entitled to he declared on as specialties, however they may be

sufficient as evidence to maintain an action of another kind.

Kyd. 42.—But it has been ruled that such words are not neces-

sary in notes, and that the person to whom they are made pay-

able may maintain an action on them, within the statute against

the maker. Moorv. Paine, Hardw. 288.

II. Acceptances.—An acceptance is an engagement to pay a

bill of exchange according to the tenor of the acceptance.—The
circumstances which generally concur in an acceptance are, that

the party to whom it is addressed binds himself to the payment,

after the bill has issued, before it has become due, and according

to its tenor ; by cither subscribing his name or writing the word

accepts, or accepted, or accepted A. B. But a man may be

bound as acceptor without any of these circumstances.
An acceptance may be either written or verbal ; if the for-

mer, it may be either on the bill itself, or in some collateral

writing, as a letter, &c. 1 Stra. 6*8. In foreign bills it has

always been understood that a collateral or parol acceptance was

sufficient. 1 Stra. 64-8 : 3 Burr. 1674; Hardw. 75. And it

is now settled that such acceptance is also good in cases of inland

bills; as by word, Lumtcy v. Palmer, 2 Stra. 1000; or bv let-

ter, 1 Alk. 717- (613.) But now by the 1 and 2 G. 4-, c. 78. §2-

no acceptance of inland bill shall be sufficient to charge any

person unless in writing.

The acceptanee is usually made between the time of issuing

the bill and the time of payment ; but it may also be made be-

fore the bill has issued, or "after it has become due ; when it Is

made before the bill is issued, it is rather an agreement to accept

than an actual acceptance ; but such agreement is equally bind-

ing^ as an acceptance itself 3 Burr. 1663 : Doug. 2$4>i 1 Ath.

715. (6ll.)—When the acceptance is made after the time of

payment is elapsed, it is considered as a general promise to pay

the money: and if it be to pay according to the tenor of the

bill, this shall not invalidate the acceptance, though, the

time being past, it be impossible to pay according to the

tenor
; but these words shall be rejected as surplusage. 4 Salk.
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127. 9: 1 Ld Raym. 364. 574: 12 Mod. 214. 410: Cartk.

45!).

Acceptance is usually made by the drawee, and when before

the issuing of the bill, is hardly ever made by any other per-

son ; but after the issuing the bill it often happens, either that

the drawee cannot be found, or refuses to accept, or that his

credit is suspected ; or that he cannot by reason of some disability

render himself responsible : in any of these casts an acceptance

by another person, in order either to prevent the return of the

bill, to promote the negotiation of it, or to save the reputation

of, and prevent an action against, the drawer, or some of the

other parties, is not uncommon ; such an acceptance is called an

acceptance for the honour of the person on whose account it is

made.

That engagement which constitutes an acceptance is usually

made to the holder of the bill, or to some person who has it in

contemplation to receive it ; and then the acceptor must answer

to him, and to every one who either has had the bill before, or

shall afterwards have it by indorsement; but it is frequently

made to the drawer himself; and then it may be binding on

the party making the engagemeut or not, according to the cir-

cumstances of the case.

The mere answer of a merchant to the drawer " that he will

duly honour his bill/' is not of itself an acceptance, unless ac-

companied with circumstances which may induce a third person

to take the hill by indorsement: but if there be any such cir-

cumstances, it may amount to an acceptance, though the an-

swer be contained in a letter to the drawer. Cwvp. 572. 4

:

1 Alk. 715. (u l I.) An agreement to accept may be expressed

in such terms as to put a third person in a better condition than

the drawer- If one, meaning to give credit to another, make
an absolute promise to accept his bill, the drawer or any other

person may show such promise on the exchange to procure cre-

dit, and a third person advancing his money on it has nothing

to do with the equitable circumstain es which may subsist be-

tween the drawer and acceptor. Ddugl. £86.

A. iu consideration of having commissioned B. to receive

certain African bills payable to him, drew a bill upon B. for

the amount, payable to his own order ; B. acknowledged by

letter the receipt of the list of the African hills, and that A.

had drawn for the amount, and assured him that it would meet

due honour from him. This is an acceptance of the bill by B.3

and the purport of such letter having been communicated by

A. to third persons, who, on the credit of it, advanced money
on the bill to A., who indorsed it to them ; held that B. was

liable as acceptor in an action by such indorsees, although, after

the indorsement, in consequence of the African bills having

been attached in B.'s hands, who was ignorant of his letter hav-

ing been shown, A. wrote to B. advising him not to accept the

bill when tendered to him; which as between A. and B. would

have been a discharge of B. s acceptance if the bill had still re-

mained in A/s hands. Clarke and others v. Cock, 4 East, 57*

An acceptance is generally according to the tenor of the bill ;

and then it is called a general and absolute acceptance ; but it

may differ from the tenor in some material circumstances, and

yet, as far as it goes, be binding on the acceptor.—Thus it

may be for a less sum than that mentioned in the bill ; or it

may be for an enlarged period- 1 Slra* 214: Marlus, 21,

—

So the drawee may accept a bill which has no time mentioned

for payment, and which is held to be payable at sight, to pay, at

a distant period; which acceptance will bind him. 11 Mod.

A bill was payable the 1st of January ; the drawee accepted

to pay the 1st 'of March: the holder struck out the 1st of

March, and inserted the first of January, and when it was pay-

able avvm-dingto that date, presented it for payment, which

the acceptor refused ; on which the holder restored the accep-

tance to the original form ; and the court held that it continued

binding. Price v. Skute, East, 33 Car. 2.—So the accept-

ance may direct the payment to be made at a different place

from that mentioned in the bill, as at the house of a banker.
See 2 Stra. 1195.— So also the acceptance may differ from the
tenor of the bill in its mode of payment, as to pay half in

money, half in bills. Bull. A7
. P. 270.—An acceptance may

also be conditional, as H to pay when certain goods consigned
to the acceptor, and for which the bill is drawn, shall be sold/

2 Stm. 1152.

What shall be considered as an absolute or conditional accept-

ance is a question of law to be determined by the court, and is

not to lie left to the jury. 1 Term Rep. 182: see 1 Stra, u'18 ;

1 ////*. 717. (f>12.)— If the acceptance be in writing, and the

drawee intend that it should be only conditional, he must Ijc

careful to express the condition in writing as well as the accept-

ance ; for if the acceptance should on the face of it appear to

be absolute, he cannot take advantage of any verbal condition

annexed to it, if the bill should be negotiated and come to the

hands of a person unacquainted with the condition ; and even

against the person to whom the verbal condition was expressed,

the burthen of proof will be on the acceptor. DougLU&G.—

A

conditional acceptance, when the conditions on which it depends

are performed, becomes absolute. Cowp.57l* But if the con-

ditions on which the agreement to accept a bill is made, be not

complied with, that agreement will be discharged. Doug* °.<)7.

If the drawee says the bill " will not be accepted until a shin

arrives/' this amounts to an acceptance on the arrival of the

ship. 4 Camp. 393.— So if he say he cannot accept w till s/ores

are paid for," it is an undertaking to accept when the stores are

paid fo r . Camp. .571-

If a person to whom a bill is directed generally accept it,

payable at a particular place, the holder need not receive such

a qualified acceptance, but may resort to the drawer, as for non-

acceptance. 5 Taunt. 344: S. C. 1 March, SO. The place

of payment written at the foot of a note is to be considered as

a memorandum merely, and need not be mentioned in the de-

claration, whether it be in the same hand-writing or not. H'il-

Hams v. Waring, 1 L. * JV. 48.

A bill of exchange payable 30 days after sight, was presented

for acceptance and refused, and duly protested eight days after-

wards ; it was then accepted by a third person for the honour of

the drawer; at the expiration of 30 days from such acceptance,

together with the days of grace, it was presented for payment,

as well to the original drawees, as to the acceptor for honour

;

held that these presentments for payment were made at a pro-

per time. An acceptance for honour is not an absolute but a

conditional acceptance, and therefore it was held that an aver-

ment of presentment to the drawer was necessary iu proceed-

ings on such acceptance, W illiams v. Germaine, 7 B. $ C. 468.

A bill was drawn in America, on C. & Co., of Liverpool,

directed to them at Liverpool, requesting them to pay 500/. to

L. & Co. or order, in London, and indorsed by L. & Co. to

plaintiffs. The bill, on presentment to the drawees at Liver-

pool, was refused acceptance, whereupon the defendants accepted

it for honour of L. & Co., the payees, in this form :
" Accepted

under protest, for honour of L. & Co., and will be paid for

their account, if regularly protested, and refused when due."

The bill when it became due was presented at the house of the

drawees tor payment, and refused ; whereupon it was protested

at Liverpool, and by the next post it was forwarded to London,

and two days after it became due it was presented to the defend-

ants, who refused to pay it, on the ground that it should have

been presented and protested in London on the day when due.

At the trial at Guildhall, several merchants of eminence, and

also notaries, proved that it was usual to protest such a bill in

London, where it was made payable, and not at the residence of

the drawees ; and two notaries for the plaintiff also proved, that

such bills were sometimes protested at Liverpool, where the

drawee resided. Held by Lord Tenterden, Ch. J., and after-

wards by the Court of King's Bench, on a motion for a new

trial, that it was not necessary to decide whether the protest at

Liverpool would have been sufficient; if the defendants' accept-
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ance had been general, though they seemed to think it would.

But, at all events, the defendants, by stipulating in the accept-

ance that the bill must be duly "protested, and refused when

due/' had rendered it necessary that the bill should be presented

on the day when due to the drawees at Liverpool ; since it

could only be refused when there was some person to whom to

present it, and in London there was no such person. Mitchell

v. Baring, 10 Barn. $ C. 4. In consequence of this case the

2 and 3 W. 4. c 98. was passed, enacting that all bills of ex-

change, wherein the drawer shall have expressed that such bills

are to be payable in any place other than the residence of the

drawee, and which shall not on the presentment for acceptance

be accepted, may, without farther presentment to the drawee, be

protested for non-payment in the place where such bills are ex-

pressed by the drawer to be payable, unless the amount of such

bills shall have been paid to the holder, on the day on which

such bills would have been payable, had the same been duly

accepted.

It seems that there must be either a trading partnership, or

an express proveable authority, to bind two parties by a bill

drawn for a debt, due from both, but accepted only by one in

the name of both. Greens-lade v, Dower, 7 B. § C. 635.

A conditional acceptance must be declared on as such, with
an averment that the conditions are performed* Langton v.

Cornet/ , 4 Camp. I J6.

An acceptance by the custom of merchants as effectually

binds the acceptor, as if he had been the original drawer; and,

having once accepted it, he cannot afterwards revoke it. Cm
Jac. SOS: Hard. 187.

A very small matter will amount to an acceptance ; and
any words will be sufficient for that puq>ose which show the
party's assent or agreement to pay the bill ; as if upon the
tender thereof to him, he subscribes, accepted, or accepted by
vte A. B. or, I accept the hilt, t\v. these clearly amount to an
acceptance. Mollqy, book 2. c. 10. § 15.

If the party under-writes the bill, presented such a day or
only the day of the month ; this is such an acknowledgment
of bill as amounts to an acceptance. Comb. 401. So if he
ordered a direction to another person to pay it. Bull. N. P.
270.

If the party says, Leave your bill with me and I will accept
if. or call for it to-morrow and it shall be accepted ; these words,
according to the custom of merchants, as effectually bind, as if

he had actually signed ur subscribed his name according to the
usual manner.
But if a man says, Leave your bill with me ; J will look over

my accounts and boohs between the drawer and me, and call to-

morrow, and accordingly the bill shall be accepted; this does
not amount to a complete acceptance ; for the mention of his
l ooks and accounts shows plainly that he intended only to
accept the bill, in case he had effects of the drawer's in his
hands. And so it was ruled by the Lord Chief Justice Hale,
at Guildhall. Motloy, book 2. c\ 10. § 20.
An answer received at the house of drawee, ihat the bill

would be taken up when due, does not amount to an acceptance,
unless it can be shown that the answer was given by the
drawee or by his authority. 1 Esp. 2 Of).

A bare promise by a debtor to his creditor, that if he would
draw a bill upon him at a certain date, for the amount of his
demand, he should^ then have the money, and would pay it,

does not amount in law to an acceptance when drawn
1 E. R. 98.

But a promise to give notice to a party when he might draw
a bill, amounts to an undertaking to accept the bill when drawn
in pursuance thereof. 2 Marsh, 41 : S. C. 6 Taunt. 4 10.

Except the communication is to another than the party who
is to receive the bill, and who is thereby induced to take it
Hull, 181 : 4 Camp. 393.
A foreign bill was drawn on the defendant, and being re-

turned for want of acceptance, the defendant said, that the

bill came hack again he would pay it; this was ruled a good

acceptance.

If a merchant be desired to accept a bill, on the account of

another, and to draw on a third, in order to reimburse himself

and in consequence he draw a bill on that third person *
the

bare act of drawing this bill will not amount to an acceptance

of the other. 1 Term Rep. Q6Q: and see 4 Maule § S. 3QS;

2 Bam. Sf AidA IS : Bac. Ab. Merchant Bills, ^c.(M.) (Tthed.)

An agreement to accept or honour a bill will in many
cases be equivalent to an acceptance, and whether that agree-

ment be merely verbal, or in writing, is immaterial. If A,

having given or intending to give credit to B., write to C. to

know whether lie will accept such bills as shall be drawn on

him on B/s account, and C. return for answer, that he will

accept them; this is equivalent to an acceptance; and a sub-

sequent prohibition to draw on him on B.'s account will he of

no avail, if in fact, previous to that prohibition, the credit has

been given. 3 Burr* 16*63.

A letter from the drawees of a bill in England to the drawer

in America, stating that " their prospect of security being so

much improved, they shall accept or certainly pay the bill"

is an acceptance in la?v; although the drawees had before re-

fused to accept the bill when presented for acceptance by the

holder, who resided in England, and again after the writing

such letter refused payment of it when presented for payment;

and although such letter written before wTere not received by

the drawer in America, till after the bill became due. Wynne

v. Raifces, 5 East, 514.

If a book-keeper or servant, or other person having autho-

rity, or who usually transacts business of this nature for the

master, accept a bill of exchange, this shall bind such master.

If a bill be drawn on a servant (as a clerk of a corporation,

&c.) with a direction to place the money to the account of his

employer, and the servant accept it generally, this renders

him liable to answer personally to an indorsee. 2 Sira, 355:

Hard. L
If a bill be accepted, and the person who accepted the same

happens to die before the time of payment, there must be a

demand made of his executors or administrators; and on non-

payment, a protest is to be made, although the money becomes

due before there can be administration, cVc.

If the drawee of a bill goes abroad, leaving an agent in

England with power to accept bills, who accepts a bill for him,

when due it must be presented to the agent for payment if the

drawee continues absent. 2 Taunt. 20t).

In those cases in which the stat. 1 and 2 G. 4. c. 78. does

not apply, the drawee's keeping a bill, which is presented to

him for acceptance, may amount to such, Bayl. Bills, U9 :

see 1 Camp. 425. n.

A meie acceptance, without delivery to the holder, is not

sufficient to make the contract binding. 1 D. $R.533: S,C

5 B. A. 474. Acceptances in Ireland are now regulated by

stat, 9 G. 4, c. 24. which defines general and qualified accept-

ances, and declares that no acceptance shall be good unless in

writing. And so also in England, no acceptance of any bill

shall be good, unless in writing. 1 and 2 Geo. 4, c. 78.

Forging the acceptance of any bill of exchange, or the num-

ber or principal sum of any accountable receipt, is felony. See

tit. Forgery.

III. Transfer of Bills and Notes.— According to the

difference in the style of negotiability of bills and notes, the

modes of their transfer also differ. Bills and notes payable to

bearer are transferred by delivery : if payable to A. B. or

bearer, they are payable to bearer, as if Al B. were not men-

tioned. I Burr. ±53: 3 Burr. 1516: 1 Black. Rep*

But to the transfer of those payable to order, it is necessary, to

addition to delivery, that there should be something by which

the payee may appear to express his order. This additional

circumstance is an indorsement; so called from being usually
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(though not necessarily) written on the back of the note or

bill. It may be on the face of the bill, 16 East, 12. And
it may be in pencil- 5 Bai n* 6} C. 234.

Where no regulation is made by act of parliament (see

atde, I. 4.) relative to the negotiation of bills or notes, no par-

ticular form of words is necessary to make an indorsement;

only the name of the indorsor must appear upon it, and it must
be written or signed by him, or by some person authorized by

him for that purpose.

Indorsements are either in full or in blank ; a full indorse-

ment is that by which the indorsor orders the money to be

paid to some particular person, by name : a blank indorsement

consists only of the name of the indorsor. Blank indorsements

are most frequent, indeed almost universal in business. A
blank indorsement renders the bill or note afterwards trans-

ferable by delivery only, as if it were payable to bearer ; for

by only writing his mime, the indorsor shows his intention

that the instrument should have a general currency, and be

transferred by every possessor. Doug. 6\7. (639*) 611- (633.)
Except where restrained by statute (see a rile , 1- 4.), the

transfer of a bill or note may be made at any time after it has

issued, even after the day of payment; and in case of bills,

where the acceptor resides at a distance from the drawer, is

frequently made before acceptance. 1 Ld. Raym. 575 : see

3 Term Rep. 80: 3 Burr. 1516: 1 Black. Rep. 486: Doug.
61 1. (6330
An indorsement may be made on a blank note, before the

insertion of any date or sum of money, in which case the in-

dorsor is liable for any sum which the stamp will cover, at any
time ofpayment that may be afterwards inserted ; and it is imma-
terial whether the person taking the note on the credit of the

indorsement knew whether itwas made before the drawingof the

note or not; for in such a case the indorsement is equivalent to

a letter of credit for any indefinite sum. Doug. 496. (314.)

On a transfer by delivery, it is said that the person making
it ceases to be a party to, or security for, the pavment of a bill

or note (1 Ld. Raym. 442 : 12 Mod. 241 : 1 Salk. 128.) ; yet

it seems there can be little doubt that he is liable in another

sort of action ; as for money had and received, &c. See 3 Term
Rep. 75?: 4 Term Rep. 177'

Though a blank indorsement be a sufficient transfer, and
may enable the person, in whose favour it is made, to nego-
tiate the instrument, yet it is in his option to take it either

as indorsee, or as servant or agent to the indorsor; and the

latter may, notwithstanding his indorsement, declare as holder

in an action against the drawer or acceptor. Nothing is more
usual than for the holder of a bill or note to indorse it an blank,

and send it to some friend for the purpose of procuring the

acceptance or the pavment ; in this case it is in the power of

the friend, either to fill up the blank space over the indorsor's

name, with an order to pay the money to himself, which shows
his election to take an indorsee ; or to write a receipt which
shows he is only the agent of the indorsor. I Salk. 125. 128.

130: 1 Show. 163: 2 Ld. Raym. 87 K And, on this prin-

ciple, one to whom a bill was delivered with a blank indorse-

ment, and who carried it for acceptance, was admitted in an
action of trover for the bill against the drawee, to prove the

delivery of it to the latter. 1 Salk. 130: 2 Ld. Raym. 871.

The original contract on negotiable bills and notes is to pay
to such person or persons, as the payee, or his indorsees, or

their indorsees, shall direct ; and there is as much privity

between the last indorsor and the last indorsee, as between the

drawer and the original payee. When the payee assigns it

over, he does it by the law of merchants
j
for, as a thing in ac-

tion, it is not assignable by the general law. The indorsement

is part of the original contract, is incidental to it in the nature

of the thing, and must be understood to be made in the same

manner as the instrument was drawn ; the indorsee holds it in

the same manner and with the same privileges, qualities, and

advantages as the original payee, as a transferrable negotiable

VOL. I*

instrument, which he may indorse over to another, and that
other to a third, and so on at pleasure ; for these reasons an
indorsor for a valuable consideration cannot limit his indorse-
ment by any restriction on the indorsee, so as to preclude him
from transferring it to another as a thing negotiable.

2 Burr. 1222, 3. 6, 7: see also Com. 811: 1 Stra. 157:
2 Burr. 1 21 6: 1 Black. Rep. 295: and as to the effect of
restrictive indorsement, see Doug. 615. (63?.) 617. (639,640.)
Where the transfer may be by delivery only, that transfer

may be made by any person who by any means, whether ac-
cident or theft, has obtained the possession ; and any holder
may recover against the drawer, acceptor, or indorsor, in blank,
if such holder gave a valuable consideration without knowledge
of the accident. 1 Burr. 4r5% : 3 Burr. 1516 : 1 Black. Rep
485, The same principle applies also to the case of a bill

negotiated with a blank indorsement; Peacock v. Rhodes- $
at. Doug. 6l 1. (613) ; where the court held, that there was no
difference between a bill or note indorsed blank, and one
payable to bearer. They both pass by delivery, and possession

proves property in both cases. However, it has been recently

held, that if a party take a bill or note which has been stolen

or lost, he cannot recover on it if he took it under such cir-

cumstances as ought to have excited the suspicions of a prudent
man. Do?vnv. Hailing, 4 Barn. <§• C. 330: Sno?vv. Peacock,
3 Bing. 406.

But a transfer by indorsement where that is necessary, can
only be made by him who has a right to make it, and that is

strictly only the payee, or the person to wThom he or his in-

dorsees have transferred it, or seme one claiming in the right

of some of these parties. Bills and notes in favour of partners

must be indorsed by them all, or at least by one in the firm of

the house ; and a bill drawn by two persona payable to them
or order, must be indorsed by both. Doug. 630. (653.) in note.

If a bill or note be made or indorsed to a woman while sin-

gle, and she afterwards marry, the right to indorse it over
belongs to her husband,, for by the marriage he is entitled to all

her personal property. 1 Stra. 51 6.

If a man become bankrupt, the property of bills and notes

of which he is the payee or indorsee, vests in his assignees, and
the right to transfer is in them only. If the holder of a bill

or note die, it devolves to his executors or administrators, and
they may indorse it, and their indorsee maintain an action, in

the same manner as if the indorsement had been made by the

testator or intestate. But on their indorsement they are liable

personally to the subsequent parties, for they cannot charge the

effects of the testator. They may also be the indorsees of a bill

or note in their quality of executors or administrators; as

where they receive one from their testator or intestate ; and in

that character they may bring an action on it against the ac-

ceptor, or any of the other parties- 3 Wils. 1 : 2 Stra. 1260:

2 Barnes, 137 i 2 Burr. 1225 : 1 Term Rep. 487 : 10 Mod, 315.

But the payee of a bill who is a trader, and has delivered it

over for a valuable consideration, and forgot to indorse it, may
indorse the bill after he had become a bankrupt. Peake, 50.

When a bill payable to order is expressed to be for the use

of another person than the payee, yet the right of transfer is

in the payee, and his indorsee may recover against the drawer
or acceptor. Cartk. 5 : 2 Vent. 309 : 2 Show. 509*

It has been adjudged, that a bill of exchange cannot be

indorsed for part, so as to subject the party to several actions.

Cartk 466: 1 Salk. 65.

An indorsement written on a note with a black-lead pencil

instead of ink, is a writing in law, and gives the indorsee a

right to recover upon the note in a court of law. 7 D. Sf R.

653 : S. C. 3 B. % C. 234.

A bill was indorsed by the payee in these words :
u Pay to

S. Wij or his order, for my use." Defendants discounted it for

S. W., and applied the money to his use, instead of the en-

dorsers. S. W. became a bankrupt. Defendants were held

liable to the payee for the amount of the bill, this being a

V
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restrictive indorsement. Sigourney \. Lloyd, 8 B. § C. 622 j

affirmed in Cam. Scac. 5 Bing. 525.

A promissory note, given as a security for a debt, passes to

the crown by act and operation of law, upon an inquisition

before a coroner, and a verdict of felo-de-se upon the body of

the payee and holder. 6 D. f R. 188 : S. C 4 B. $ C 158.

So it passes by grant from the crown, under the sign manual,

to the grantee, without indorsement.

By stat. 7 and 8 G. 4. c 15. (England), and 9 G. 4. c. 24,

(Ireland), promissory notes are declared to be assignable, and

the amount recoverable as bills of exchange.

IV. Engagements of the several Pa?iies.—By the very act

of drawing a bill, the drawer comes under an implied engage-

ment to the payee, and to every subsequent holder, fairly

entitled to the possession, that the person on whom he draws

is capable of binding himself by his acceptance, that he is to

he found at the place at which he is described to be, if that

description be mentioned in the bill ; that if the bill be duly

presented to him, he will accept it in writing on the bill itself,

according to its tenor ; and that he will pay it when it becomes

due, if presented in proper time for that purpose.

In default of any of these particulars, the drawer is liable to

an action at the suit of any of the parties before-mentioned,

on due diligence being exercised on their parts, not only for

the payment of the original sum mentioned in the bill, but

also, in some cases, for damages, interest, and costs
;
and he

is equally answerable whether the bill was drawn on his own
account, or on that of a third person ; for the holder of the

bill is not to be affected by the circumstances that may exist

between the drawer and another; the personal credit of the

drawer being pledged for the due honour of the bill. Beatves,

See ante, I. 7*

If a man write his name on a blank piece of paper, and
deliver it to another, with authority to draw on it a bill of

exchange to any amount, at any di.tanee of time, he renders

himself liable to be called on as the drawer of any bill so

formed by the person to whom he has given the authority.

1 //. Black. Rep. SIS,

If acceptance be refused, and the bill returned, this is notice

to the drawer of the refusal of the drawee; and then the

period when the debt of the former is to be considered as con-

tracted is the moment he draws the bill ; and an action may
be immediately commenced against him ; though the regular

time of payment, according to the tenor of the bill, be not
arrived. For the drawee not having given credit, which was
the ground of the contract, what the drawer had undertaken
has not been performed. Dong. 55. M itford v« Mayor. See
also 2 Stra. <H9. cited 3 Wih. 1 6',

1 7.

When a bill of exchange is indorsed by the person to whom
it was made payable, as between the indorsor and indorsee, it

is a new bill of exchange ; as it is also between every sub-
sequent indorsor and indorsee: the indorsor, therefore, with
respect to all the parties subsequent to him, stands in the place
of the drawer, being a collateral security for the acceptance
and payment of the bill by the drawee ; his indorsement
imposes on him the same engagement that the drawing of the
bill does on the drawer; and the period when that engagement
attaches is the time of the indorsement. 1 Salk. 133 : 2 Show.
Ul. 4JH: 2 Burr, 074.

Nothing will discharge the indorsor from his engagement
but the absolute payment of the money, not even a judgment
recovered against the drawer, or any previous indorsor.

3 Mod. 86: 2 Show. 441. 404. Neither is the engagement
of an indorsor discharged by the ineffectual execution against
the drawer, or any prior or subsequent indorsor. 2 Black.
Rep. 1235: and see 4 Term Rep. 825.
The engagement of the drawer and indorsors is, however,

still but conditional. The holder, in order to entitle himself
to call upon them in consequence of it, undertakes to perform

certain requisites on his part, a failure in which precludes him
from his remedy against them. Where the payment of a bill

is limited at a certain time after sight, it is evident the holder

must present it for acceptance, otherwise the time of payment
would never come ; it does not appear that any precise time,

within which this presentment must be made, has in any case

been ascertained : but it must be done as soon as, under all

the circumstances of the case, that can conveniently be done;

and what has been said on the presentment of bills and notes

payable on demand, seems exactly to apply here. See

ante, I. 6 ; and Roscoe on Bills, 1 U>.

Whether the holder of a hill, payable at a certain time

after the date, be bound to present for acceptance immediately

on the receipt of it, or whether he may wait till it become

due, and then present it for payment, is a question which

seems never to have been directly determined: in practice,

however, it frequently happens that a bill is negotiated and

transferred through many hands without acceptance: and not

presented to the drawee till the time of payment, and no

objection is ever made on that account. See 5 Burr. 2671

:

1 Term Rep. 113.

If, however, the holder in fact presents the bill for accept-

ance, and that be refused, he is bound to give regular notice

to all the preceding parties to whom he intends to resort fur

non-payment ; to the drawer, that he may know how to regu-

late his conduct with respect to the drawee, and make other

provision for the payment of the bill ; and to the iudor&nrs,

that they may severally have their remedy in time against the

parties on whom they have a right to call ; and if, on account

of the holder s delay, any loss accrue by the failure of any of

the preceding parties, he must bear the loss. 5 Burr, 2670:

1 Tern Rep- 712.

It is also the duty of the holder of a bill, whether accepted

or not, to present it for payment within a limited time ; for

otherwise the law will imply that payment has been made;

and it would he prejudicial to commerce, if a bill might rise

up to charge the drawer at any distance of time, when all

accounts might be adjusted between him and the drawee.

For the old cases on this subject, see 1 Salk. 127* 132. 133:

1 Shorn, 155: 1 Ld. Raym. 743: 2 Stra. 82$. This time

for demand of payment seems, at present, to be regulated by

the cases as to notice to preceding indorsors immediately

following.

A presentment either for payment or acceptance must be

made at seasonable hours; which are the common hours of

business in the place where the party lives to whom the pre-

sentment is to be made.
To a hanker the presentmen t must be made in the hours of

banking business; but in other cases it must be at a reasonable

hour : and eight o'clock in the evening was held reasonable

in London, though the house was shut up, and nobody there

to pay it. 2 Barn, ey AdoL 188. By 3Q and 40 (»'. S.cM
bills due on Good Friday are payable on the day before,

and to be presented then ; and so also as to Christmas Day,

and solemn fast days, and thanksgiving days, by 7 and 8 G« 4?

c 15.

If acceptance or payment be refused, or the drawee of

the bill, or maker of the note, has become insolvent, or has

absconded, notice from the holder himself must be given to

the preceding parties and in that notice it is not enough to

say that the drawee or maker refuses, is insolvent, or has ab-

sconded, but it must be added that the holder does not intend

to give him credit. The purpose of giving notice is not merer?

that the indorsor should know default has been made, for he is

chargeable only in a secondary degree ; but to render bun

liable, it must be shown that the holder looked to him for pay-

ment, and gave him notice that he did so. See 1 Stra. 44!*

515 : 2 Black. Rep. 747. as to bills : and 1 Stra. 649: 2 Stra.

1087 : 1 Term Rep. 170. as to notes.

What should be considered as a reasonable time within which
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notice should be given, either of non-acceptance or non-pav-
ment, has been subject to much doubt and uncertainty ; it was
once held, that a fortnight was a reasonable time ; but that is

now Tiiuch narrowed. 1 Motl. 27.

With respect to acceptance, it is usual to leave a hill for

that purpose with the drawee till the next day, and that is not
considered as giving him time ; it being understood to he the

usual practice; but if on being called on the next day, he
delay or refuse to accept according to the tenor of the bill, the

rule now established, where the parties to whom notice is

to be given reside at a different place from the holder and
drawee, is, that notice must be sent by the next post. Under
the same circumstances, the same rule obtains in the case of

toon-payment. I Term Rep. UiQ. So also, in case the drawee
or maker has absconded, or cannot be found, notice of these

circumstances, either in case of non-acceptance or non-payment,
must be sent by the first post.

The great difficulty has been to Establish any general rule,

where the party entitled to notice resides in the same place, or

at a place at a small distance from that in which the holder

lives. On this point, as well as on the question of what shall

be considered as a reasonable time for making the demand of

payment, it has been an object of no little controversy,

whether it was the province of the jury or of the judge to

decide (see ante, I. 6.) ; till lately it seems the jury have been
permitted to determine on the particular circumstances of each

individual case? what time was reasonably to be allowed, either

for making demand or giving notice, Doug. 515. (6'81.)

But it having been found that this was productive of endless

uncertainty and inconvenience, the court, on several occasions,

have laid it down as a principle, that what shall he considered

as a reasonable time in either case is a question of law : juries

have, however, struggled so hard to maintain their privilege in

this respect, that in two cases they narrowed the time for

demand, contrary to the opinion of the court ; and, on a

second trial being granted, they, in both cases, adhered to

their opinion, contrary to the direction of the judge. In one
of them, however, application being made for a third trial, the

court would have granted it, had not the plaintiff* precluded

himself by proving his debt under a commission of bankrupt,

which had issued against the drawees of the bill between the

time of the verdict and the application. See Dong. 515:
1 Term Rep. 171. and the eases there cited. In a third case,

where the struggle by the jury was to give a longer time for

notice than was necessary, the court adhered to their prin-

ciple, and granted no less than three trials. 1 Term Rep.
HiT- 9' Ttndal v. Brown. It seems, therefore, fully esta-

blished, that wThat shall be reasonable time is a question of

law ; and generally that a demand must he made, and notice

given, as soon as, under all the circumstances, it is possible so

to do.

If the parties reside in the same place, notice must be given

on the day following that on which the party learns of the

dishonour. 1 Stark. 314: 2 Camp. 208. Where the parties

reside in different places, it is sufficient to send notice by the

next post after the dav when the dishonour is known. (> East, .'J:

5 Maule $ S. 68 : 2 Barn. $ A. 4£G : 15 East, 293 : 1 Moo. $
Math. 6'1

: 4 Bhtg. 715.
The reason why the law requires notice is, that it is pre-

sumed that the bill is drawn on account of the drawee's

having cillcts of the drawer in his hands ; and that if the

latter has notice that the bill is not accepted, or not paid, he

may withdraw them immediately. But if he have no effects

m the other's hands, then he cannot he injured for want of

notice ; and if it he proved on the part of the plaintiff, that

from the time the bill was drawn till the time it became due,

the drawee never had any effects of the drawer in his hands,

notice to the latter is not necessary in order to charge him, for

he must know this fact ; and if he had no effects in the drawee's

hands, he had no right to draw upon him, and to expect pay-

ment from him; nor can he be injured by the non-payment of

the bill, or the want of notice that it has been dishonoured,
I Term Rvp. 410: and see 1 Term Rep, 405.

Vet, though it appear that the drawer had no effects in the
hands of the drawee, no action can be maintained against
the indorsor, if no notice was given him of the bill being
dishonoured; for though the drawer may have received no
injury, the indorsor, who must be presumed to have paid a
valuable consideration for the bill, probably has. 2 Term
Rep. 714.

Though in the case where the drawer has effects in ihe hands
of the drawee, the want of notice cannot be waived bv a sub-
sequent promise by the drawer to discharge the lull ; yet where-
to had no effects it may ; though it appear that, in fact, he sus-

tained an injury for want of such notice ; such a subsequent
promise is an acknowledgment that he had no right to draw on
the drawee ; and if he has in fact sustained damage, it is his

own fault, But where damage in such a case has been sustained,
and no subsequent promise appears, it may be very doubtful
whether the want of notice can be waived. See 2 Term Rvp.
713,714.

In the manner in which notice, either of non-acceptance or
non-payment, is given, there is a remarkable difference between
inland and foreign bills ; in the former no particular form of
words is necessary to entitle the holder to recover against the
drawer or indorsors the amount of the bill, on failure of the
drawee or acceptor; it is sufficient if it appear the holder
means to give no credit to the latter, but to hold the former to

their responsibility. 1 Term Rep. 170. But in foreign bills

other formalities are required ; if the person to whom the bill

is addressed, on presentment, will not accept it, the holder is to

carry it to a person vested with a public character, who is to go
to the drawee and demand acceptance, and if he then refuse,

the officer is there to make a minute on the bill itself, consisting

of his initials, the month, the day, and the year, with his

charges for minuting. He must afterwards draw up a solemn
declaration, that the bill has been presented for acceptance,

which was refused, and that the holder intends to recover all

damages which he, or the deliverer of the money to the drawer,
or any other, may sustain on account of the non-acceptance

:

the minute is, in common language, termed the noting of the

bill; the solemn declaration, the protest ; and the person whose
office it is to do these acts, a putdie notary; and to his protest-

ation all foreign courts give credit. Mai, 2f)4 : Mar. 16.

This protest must be made within the regular hours of bu-
siness, and in sufficient time to have it sent to the holder's t or-

respondent by the very next post after acceptance refused; for

if it be not sent by that time, with a letter of advice, the

holder will be construed to have discharged the drawer
and the other parties entitled to notice ; and noting alone is

not sufficient ; there must absolutely be a protest to render

the preceding parties liable. Bull. N. P. 271 : 2 Term
Rep. 713.

But in this case the holder is not to send the bill itself to

his correspondent ; he must retain it, in order to demand pay-
ment of the draw ee when it becomes due.

When the bill becomes due, whether it was accepted or not,

it is again to be presented for payment within the days of grace,

and if payment be refused, the bill must be protested for non-
payment^ and the bill itself, together with the protest, sent to

the holder's correspondent, unless he shall be ordered by him
to retain the bill, with a prospect of obtaining its discharge

from the acceptor. Beawes.
As this protest on foreign bills must be made on the last dav

of grace, and immediate notice sent to the parties concerned, it

seems established that such a bill is payable, on demand made>

at any time that day within reasonable hours ; and that the ac-

ceptor has not the whole dav to pay the bill. 4 Term Rep.
170.

Besides the protest for non-acceptance and non-payment,

there may also be a protest for better security ; this is usual

when a merchant, who has accepted a bill, happens to become

V 2



BILL OF EXCHANGE, IV.

insolvent, or is publicly reported to have failed in his credit, or

absents himself from 'Change, before the bill he has accepted

becomes due ; or when the holder has any reason to suppose it

will not be paid ; in such cases he may cause a notary to de-

mand better security, and on that being refused, make protest

for want of it ; which protest must also be sent to the parties

concerned by the next post. Mar. 27 : 1 Ld. Raym. 743.

Where the original bill is lost, and another cannot be had of

the drawer, a protest may be made on a copy, especially where

the refusal of payment is not for want of the original bail, but

merely for another cause. 1 Show* 1 64-.

The effect of protest for non-acceptance or non-payment, is

to charge the drawer or indorsors, not only with the payment

of the principal sum, but with interest, damages, and expences;

which latter consist usually of the exchange, re-exchange, pro-

vision, and postage, together with the expences of the protest

See Stra. 6#).
Whenever interest is allowed, and a new action cannot be

brought for it, which is the case on bills and notes, the interest

is to he calculated up to the time of signing final judgment.

2 Burr. 1086, 10 S 7 ; and see 2 Term Rep. 52.

The principal difference between foreign and inland bills of

exchange at common law seems to have been this. A protest

for non-acceptance or non-payment of a foreign bill was, and

still is, essentially necessary to charge the drawer on the default

of a drawee ; nothing, not even the principal sum, could or

can, at this time, be recovered against him without a protest

;

no other form of notice having been admitted by the custom

of merchants as sufficient : but on inland bills, simple notice,

within a reasonable time, of the default of the drawee, was held

sufficient to charge the drawer, without the solemnity of a pro-

test : the disadvantage arising from thence was this, that notice

entitled the holder to recover only the sum in the original bill,

which, in many cases, might be a very serious disadvantage : to

remedy this inconvenience in some degree, the stat. {) and 1

0

IV. 3.'c. 17. and afterwards the stat. 3 and 4 Annexe* 9 were

passed; the professed intention of which acts was, to put in-

land hills on the same footing as foreign ones; so far as relates

to the recovery of damages, interest, and costs, (/*. e. cxpjnees)

by means of the protest they have done it but there are se-

veral minute particulars, in which, from an attentive perusal

of the acts, it will appear they still differ.

To the constitution of a bill of exchange, as has been said

before, it is not necessary that the words ralue received should

be inserted ; and the want of these in a foreign bill cannot de-

prive the holder of the benefit of a protest ; but that benefit,

in case of non-payment, is not given by the statutes to inland

bills which want these words, and therefore they cannot be pro-

tested for non-payment ; and the second act provides that
c< where these words are wanting, or the value is less than 20/.,

no protest is necessary cither for non-acceptance or non-pay-

ment;" the safest construction of which seems to be, that inland

bills, without the words value received, or under 20/. shall con-

tinue as at common law, and shall not be entitled to the pri-

vilege of a protest, either for non-acceptance or non-payment

:

and it seems now that a protest is in no case necessary on an

inland bill. 2 Bam. # A. 696.

An inland bill, payable at so many days after sight, cannot be

protested at all; and no inland bill can he protested till after

the expiration of the three days of grace ; notice of which pro-

test is, by the statute, to be sent within fourteen days after the

protest. 4 Term Rep. 170.

There appears also to he another difference subsisting between
foreign and inland bills of exchange ; for where acceptance and
payment both are refused on foreign bills, it seems necessary

that there should be a protest for each ; but, under the stat.

3 and 4 Anne, c. 9* it seems that one protest for either, on an
inland bill, is sufficient.

On inland bill:*, where damages, interest, and costs Qexpcnoes]

are to be recovered, there is more indulgence in the time al-

lowed for notice of non-payment than where only the principal

sum is to be recovered ; for when there is no protest for non-

payment, presentation for payment must be made so early on

the last day of grace, that the holder may give notice of non-

payment by the next post. See before.

"That part of the stat. 3 and 4- Anne, c. 9* which puts notes

on the same footing with inland bills, makes no express provi-

sion for protesting them for non-payment ; but there can be no

doubt that the practice under which such a protest is frequently

made is founded in j
ustice.

As to several niceties relative to qualified acceptances, and

protests under peculiar circumstances, see Beawes Lex. Merc.:

see also 1 JVils, 185: Dong. 249-

When a bill is once accepted absolutely, it cannot in any case

be revoked, and the acceptor is at all events bound, though he

hear of the drawer's having railed the next moment, even if the

failure was before the acceptance.—The acceptor may, however,

be discharged by an express declaration of the holder, or by

something equivalent to such declaration. Doug. 237- (249.)

—But no circumstances of indulgence shown to the acceptor by

the holder, nor an attempt by him to recover of the drawer, will

amount to an express declaration of discharge. Doug. 235.

(247.)— Neither will any length of time short of the statute

of limitations, nor the receipt of part of the money from the

drawer or indorsor, nor a promise by indorsement on the bill by

the drawer Ut pay the re-sit I ue, di> charge the holder's remedy

against the acceptor. Doug. 238. (250.) in note; but see Slra.

733 : see ante, II. The drawee of a bill may cancel his accept-

ance before the bill is re-delivered to the holder* tar v. Troy,

5 Bam. % A>

Though the receipt of part from the drawer or indorsor be

no discharge to the acceptor, vet the receipt of part from the

acceptor of a bill, or the maker of a note, is a discharge to the

drawer and indorsorsin the one case, and to theindorsors in the

other, unless due notice he given of the non-payment of the re-

sidue ; for the receipt of part from the maker or acceptor with-

out notice, is construed to be a giving of credit for the remain-

der, and the undertaking of the preceding parties is only con-

ditional to pay, in default of the original debtor, on due notice

given: but where due notice is given that the bill is not duly

paid, the receipt of part of the money from an acceptor or

maker, will not discharge the drawer or indorsors ; for it is for

their advantage that as much should be received from others as

may be. 1 Ld. Raym. 744; 2 Stra. 745: 1 Wils. 48: Bull.

N. P. 27 1
.—So the receipt of part from an indorsor is no dis-

charge of the drawer or preceding indorsor.

In Exparte Wilson, in the matter of Portales, a bankrupt,

it was determined by Lord Eldon, " that if a person held the

security of a drawer upon an acceptor of a bill of exchange,

and such holder gave the acceptor time upon the bill, he, from

that moment, hud no demand against the drawer, whether JflJ-

vent or not." Petitions after Trin. Term, 1805 (which had been

frequently determined by Lord Thurlow in preceding cases of

a similar nature).

If the drawer of a note, or the acceptor of a bill, be sued by

the indorsee, and the bail pay the debt and costs, this absolutely

discharges the indorsor as much as if the principal had paid

the note or bill; and the bail cannot afterwards recover against

the indorsor in the name of the indorsee. 1 Wils* 4b'.

Though, in order to entitle himself to call on any of the pre-

ceding parties, in default of the acceptor of a bill, or maker of

a note, it be necessary that the holder should give due notice

of such default to the party to whom he means to resort, yet

notice to that party alone is sufficient as against him ; it knot

necessary that any attempt should be made to recover the money

of any of the other collateral undertakers ; or, in case of such

attempt being made, to give notice of its being without effect.

Thus, in order to entitle himself to recover against an indorsee

it is not necessary for the indorsee to show an attempt to reco-

ver against the drawer of a bill of exchange, or the payee-

indorsor of a promissory note. See 1 SalL 131. 133: 1 Stra.

441: I Ld. Raym. 443: and, finally, Heylin v. AdamM,
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2 Burr, 669 ; on the principles of all which cases it is now
finally settled, that to entitle the indorsee to recover against the

indorsor of an inland bill of exchange, it is not necessary to

demand the money of the first drawer.

By the said stat. 3 and 4? Anne, c. 9- § 7* it is enacted iC that

if any person accept a bill of exchange for and in satisfaction

of any former debt or sum of money formerly due to him, this

shall be accounted and esteemed a full and complete payment
of such debt, if such person accepting of any such bill for his

debt, do not take his due course to obtain payment of it, by en-

deavouring to get the same accepted and paid, and make bis

protest according to the directions of the act, either for non-

acceptance or non-paymen if* See Camidgev. Allenhy, 6 Bam.
Sf C. 373.

V, I. Actions and Remedies on Biffs and Notes.—Be£ore the

doctrine of bills of exchange was well understood, and the na-

ture and extent of the customs relative to them fully recog-

nised by the courts, the remedy on them was sought in dif-

ferent forms of action, according to the opinions which were

entertained of the applicability of the several forms to the res-

pective situations of the parties. See Hardr. 485, 7 : 1 Mod.
285: 1 VenL 152: 1 Treenu 14: 1 Lev. 208: 11 Mod, 100:

Comb. 204: 1 Satk. 1£5: 12 Mod. 37-345: Skinn.346: Str.

680: 8 Mod. 373: L Mod. Enl. 312. jrf. 13: Morg. Prar.548.

Kessehower v. Thus, B. R. E. 22 G. 3. The conclusion,

resulting from all which cases seem to be, that where a privity

exists between the parties, there an action of debt, orof inde-

bitatus assumpsit may be maintained ; but that where it does

not exist, neitber of these actions will lie.

A privity exists between the payee and the drawer of a hill

of exchange, the payee and drawer of a promissory note; the in-

dorsee and his immediate indorsor of either the one or the other ;

and perhaps between the drawer and acceptor of a bill: pro-

vided that in all these cases, a consideration passed respectively

between the parties- If a bill is drawn, payable for value re-

ceived, debt lies by the drawer against the acceptor. 1 Barn.

4
m C. (>74. So by an indorsee against his immediate indorsor*

3 Price, 253 : 1 Barn. $ C. 681.

But it seems to be considered, that no privity exists between
the indorsee and acceptor of a bill, or the maker of a note, or

between an indorsee and a remote indorsor of either.

The action which is now brought on a bill of exchange, is a

special action of assumpsit, founded on the custom of merchants.

That custom was not at first recognized by the court, unless

it was specially set forth, and therefore it was deemed necessary

to set forth, by way of inducement, so much of it as applied to

the particular case,, and imposed on the defendant a liability to

paw See 1 WUs, 189: 1 Ld. Rayvu 21. 175: 3 Mod. 86:

4 Mod. 242.

But when the custom of merchants was recognized by the

judges as part of the Jaw of the land, and tbey declared they

would take notice of it as such, ex officio^ it became unneces-

sary to recite the custom at full length ; a simple allegation,

that " the drawer, mentioning him by bis name, according to

the custom of merchants, drew his bill of exchange, Sec.'* was
sufficient. And if the plaintiff, still adhering to former prece-

dents, thought proper to recite the custom in general terms,

and did not bring his case within the custom so set forth ; yet

if, by the law of merchants, as recognized by tbe court, the

case as stated, entitled him to his action, he might recover ;

and the setting forth of the custom was reckoned surplusage

and rejected. See 1 Shorn. 317: 2 Ld. Raipn. 1 542.

Whether the drawer of a bill, or the indorsor of a bill or of

a note, receiving the bill or the note in the regular course of ne-

gotiation before it has become due, can maintain an action on

it against the acceptor or maker, in the character of indorsee,

seems undecided; but there is a case which clearly shows that

a drawer or indorsor cannot maintain an action against tbe

acceptor in the character of indorsee, where Ihe indorsement is

after the refusal of payment ; because when a bill is returned

unpaid, either on the drawer or indorsor, its negotiabihtv is at

an end. Beck v. Rohleij, Tr. 14 G. 3: 1 H. Black. Rep. S<).

in the notes.

But if a bill is payable to the drawer's own order, and taken
up by him, he may re-issue it. Callow v. Laurance, 3 Manic $
S. .05 : and see Pownall v. Fen and, 6 Hani. § (/. 439.
The action, therefore, in which the drawer or indorsor, after

payment of the money in default of the acceptor, may recover,

the first against the acceptor, and the latter against any of the

preceding parties. mu<t be brought in their original capacity as

drawer or indorsor, and not as indorsee. Vide Simomls v.

Parminler, 1 Wils, 185; vide Morg. Prec* 43, 44. 50

:

4 Term Rep. 82, 5.

If the drawee, without having effects of the drawer, accept

and duly pay the bill without having it protested, he may
recover back the money in an action for money paid, laid out,

and expended to the use of the drawer. Vide Smith v, Nissen,

1 Term Rep. 269*

Debt lies by tbe payee against tbe maker of a promissory

note expressed to be for value received. 2 B. § P. 78. And
by the drawer against the acceptor of a bill payable to the

drawer or bis order, expressed to be for value received,

I Barn. $ C. 6? 4.

An action lies by the indorsee against tbe indorsor upon a
bill of exchange, immediatelv on the non-acceptance by the

drawee, though tbe time for which the bill was drawn be not

elapsed. 3 East. R. 481.

Instead of brinirimr an action on the custom or on the

statute, the plaintiff may in many eases use a bill or note, only

as evidence in another action ; and where the instrument

wants some of the requisites to form a good bill or note, the

only use he can make of it is to give it in evidence : or if the

count on the instrument be defective, he may give it in evi-

dence, in support of some of the other counts for money had
and received, or money lent and advanced according to the

circumstances of the transaction. Tatlock v. Harris, 3 Term
Rep. 1 74 : and see 6 Barn. C. 439-

The bolder of the bill or note may sue all the parties who
are liable to pay the money ; either at the same time, or in

succession : and he may recover judgment against all, if satis-

faction be not made by the payment of the money before judg-

ment obtained against all ; and proceedings will not be stayed

in any action against the acceptor without payment of debt

and costs in all the actions ; but in all actions against the

drawer or indorsor, they will be stayed on payment of debt

and costs in that action. 4 Term R. (if) I : Tidd
f 586.

But though he may have judgment against all, yet he can

recover but one satisfaction : yet though he be paid by one

he mav sue out execution for tbe costs in the several actions

against the others. 2 Ves&f, 115: and see 1 Stra. 515: see

a trie, IV. and tit. Bankrupt, IV. 5, §e.

To this action the defendant may plead the statute of

limitations : and by the express provision of the statute of

Queen Anne, all actions on promissory notes must be brought

within the same time as is limited by the statute of James,

with respect to actions on the case. And it is no good replica-

tion to this plea, that it wits on account between merchants,

where it appears to be for value received. Comh. 1 90. 392,

2. Manner of Declaring and Pleading.—As the action on a

bill of exchange is founded on the custom of merchants, so

that on a promissory note is founded on the stats. 3 and 4 Anne,

c. 9. In both cases, however, it is necessary that all those cir-

cumstances should either be expressly stated, or clearly and

inevitably implied, which, according to the characters of the

parties to the actitm, must necessarily concur, in order to entitle

the plaintiff to recover. See the new brief forms of declara-

tions on bills and notes in the Rules of Court, T. T- )S3l.

An action lies by the indorsee against the indorsor upon a

bill of exchange, immediately on the non-acceptance by the

drawee, though the time for which the bill was drawn be not

elapsed. Ballingalls \\ Ghster, 3 Easts 481.
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In stating the bill on the note, regard must be had to the 1
i

legal operation of each respectively, 1 Burr. 324* 5. It has

been decided that the legal operation of a bill, or of a note,

payable to a fictitious payee, is, that it is payable to the bearer,

and therefore it is proper, in the statement of such a bill, to

allege that the drawer thereby requested the drawee to pay so

much money to the bearer; in the statement of such a vote,

that the maker thereby promised to pay such a sum to the

bearer. Vere v. Lewis. 3 Term Rep. 183: Minet # nL v«

Gibson $ at Id. 485 : Confirmed in Dom. Proc : see H. Black.

Ren. 56{): Collis v. Entelt, II. Black. Rep. 31 3: and more

fully as to subject, post, 2. of this division.

Or in such a case, the plaintiff may state all the special cir-

cumstances, and if the verdict correspond with them, he will

be entitled to recover. See 1 // Black. Rep. 5(>f).

A bill or note payaide to the order of a man, may, in any

action by him, be stated as payable to himself, for that is its

legal import : or it may be stated in the very words of it,

with an averment that he made no order.

If a note purport to be given by two, and he signed only

by one, a declaration generally, as on a note by that one

who signed it, will be good ; for the legal operation of such

a note is, that he who signed promised to pay. Semb.

1 Burr. 323.

On a note to pay jointly and severally, a declaration against

one in the terms of the note will be good, Burchill v. Slocoek,

2 Ld. Ratpn. 1545. So on a note to pay jointly or severally,

(Co?vp. 832.) contrary to former determinations.

Inland bills and notes may be stated to have been made at

any place where the plaintiff chooses to lay his action, because

the action on them is transitory, and may be stated to have

arisen any where. In an action against the acceptor, it must

be alleged that he accepted the bill, for the acceptance is the

foundation of the actum, but the manner of acceptance needs

not to he alleged. 2 Ld. Raym. 15-12: 1 Ld. Raym. 36±, 5.

374, 5 : 1 Salk. 127- 9 : Cartli. 45U-

If the hill or note was payable to order, and the action by

an indorsee, such indorsements must be stated as to show his

title; an indorsement by the payee must at all events be stated,

because without that, it cannot appear that he made any order,

on the existence of which depends the title of the indorsee. If

the first indorsement was special, to any person by name,

in an action by an indorsee after him, his indorsement must,

for the same reason, he stated: so also must all special in-

dorsements.

But if the indorsement was in blank, and the action be

against the drawer, acceptor, or payee, no other indorsement is

necessary to be stated than that of the payee ; in an action against

a subsequent indorsor, his indorsement at least must be added:

in an action on a bill or note payable to bearer, no indorsement

need be stated, because it is transferrable without indorse-

ment. Sec ante, III.

In an action against the drawer or indorsor of a bill, or

against the indorsor of a note, it is absolutely necessary, on
account of non-payment of the bill or note, to state a demand
of payment from the acceptor of the bill, or the maker of the

note, and due notice of refusal given to the party against

whom the action is brought : for these circumstances are abso-

lutely necessary to entitle the plaintiff to maintain his action ;

and a verdict will not help him on a writ of error. The
general rule of pleading in this case is, that where the plaintiff

omits altogether to state his title or cause of action, it is not

necessary to prove it at the trial ; and therefore there is no
room for presumption that there was actual proof. Ruskton v.

Aspiuall, Doug. 679- (684*) But if the title be only imperfectly

stated, with the omission only of some circumstances necessary

to complete the title, they shall, after a verdict, be presumed

to have been proved ; and in some cases no advantage can be

taken of the want of them on a general demurrer. Doug. 6'84.

in the notes.

3. The Evidence.—Most part of what might be said as to

the proof and defence in actions on bills or notes necessarily

arises out of the general doctrine already explained.

The plaintiff must in all cases prove so much of what is

necessary to entitle him to his action, and of what must be

stated in his declaration, as is not, from the nature of the

thing and the situation of the parties, necessarily admitted.

In an action against the acceptor, it is a general rule that

the drawer's hand is admitted; because the acceptor is sup-

posed to be acquainted with the writing of his correspondent;

and by his acceptance he holds out to every one who shall

afterwards be the holder, that the bill is truly drawn,

1 Ld. Raym. 444 : Stra. 946 : 3 Burr. 1354; see 1 BL 30,0.

But if the drawer indorse, his hand-writing to the indorsement

must be proved. In an action against the acceptor, therefore

where the acceptance was on view of the bill, whether m
writing on the bill, or by parole, it is not necessary to prove

the hand-writing of the drawer. That of the acceptor himself

must of course be proved; and that of every person through

whom the plaintiff, from the nature of the transaction, must

necessarily derive his title.

On a bill payable to bearer, there is no person through

whom the holder derives his title ; in an action against the

acceptor, therefore, on such a bill he has only to prove the

hand-writing of the acceptor himself But in an action against

the acceptor' of a bill payable to order, the plaintiff must prove

the hand-writing of the very payee who must he the first in-

dorsor. See 4 Term. Rep. 28. it the indorsement of the payee

be general, the proof of bis hand-writing is sufficient; if

special, that of his indorsee must be proved ; but otherwise

that of any other of the indorsors is not requisite, though all

the subsequent indorsements be stated in the declaration.

Any subsequent holder may declare as the indorsee of the first

indorsor but. in this case, in order to render the evidence

correspondent to the declarations, all the subsequent names must

be struck out, either at or before the trial. See ante, III

But the plaintiff, in the case of a transfer by delivery (see

ante, III*), may be called upon to prove that he gave a good

consideration for the bill or note, without the knowledge of

its having been stolen, or of any of the names having been

forged. 1 Burr. 542 : Dougl. 633. Peacock v, Rhodes. But

a mere notice will not alone put the plaintiff on proof of the

consideration ; the defendant must first impeach it. 2 Camp.

5. 5l6\ 1 Moo. $ M. 240. And though the acceptance be sub-

sequent to the indorsements, yet the necessity of proving the

payee's hand-writing is not, by this means, superseded.

Say, 233 : 1 Term Rep. 654,

In an action by an indorsee against the drawer, the same

rules obtain with respect to proof of the hand-writing of the

indorsors as in an action against the acceptors. See Collis v.

Emelt, 1 H. Black. Rep. 313. That of the drawer himself

must of course be proved. It must be also proved that the

plaintiff has used due diligence. See ante, IV.

From the rule, that in an action against the drawer or ac-

ceptor of a bill payable to order, there must be proof of the

signature of the payee being the drawer or first indorsor,—

and of all those to whom an indorsement has been specially

made, arose the question which long, and greatly, agitated the

commercial world, on the subject of indorsements in the nam*

of fictitious payees. A hill payable to the order of a fictitious

person, and indorsed in a fictitious name, is not a novelty

among merchants and traders. See Stone v. Freeland, B. a.

sittings after Easter, 17(>9 ?
alluded to in 3 Term Rep.

1J0

:

sec also Peacock v. Rhodes, Dougl. 632 : Price v. Aew*

3 Burr. 1354. But in the years 17«6> 7, and 8, two or three

houses connected together in trade, entering into engagements

far beyond their capital, and apprehending that the credit of

their own names would not be sufficient to procure currency

to their bills, adopted, in a very extensive degree, a practice

which before had been found convenient on a smaller seate

So long as the acceptors or drawer could either procutf

i money to pay these bills, or had credit enough with the holda
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to have them renewed, the subject of these fictitious indorse-
ments never came in question. But, when the parties could
no longer support their credit, and a commission of bankrupt
became necessary, the other creditors felt it their interest to

resist the claims of the holders of these bills ; and insisted that
they should not be admitted to prove their debts, because they
could not comply with the general rule of law requiring proof
of the hand-writing of the first indorsor. The question came
before the chancellor by petition. He directed trials at law,
and several were had ; three against the acceptor in the King s

Bench, and one against the drawer in the Common Pleas,

though not all expressly by that direction. See Tatlock v.

Harris, 3 Term Rep. I 74 : Vere v. Lewis, 3 Term Hep. 183:
Minet $ «!• v. Gibson <S> al, 3 Term Hep. 48 J : 1 //. Black.
Hep. 569: Collis v. Entetl, 1 //. Black. Rep. 313. From the
decisions on these cases, the principal of which was affirmed in

the House of Lords, and which have settled that such hills

are to be considered as payable to bearer, (see ante, 2, of this
division V.) it follows, that proof of the acceptor's hand only
is sufficient to entitle the holder to recover on the bill ; and in
the case of Tatlock v. Harris, where a bill was drawn bv the
defendant and others on the defendant, it was determined that
a bona /hie holder for a valuable consideration might recover
the amount against the acceptor in an action for money paid,
or money had and received.

QThe principal case above alluded to, as affirmed in the
House of Lords, is that of Minet $ al. v. Gibson $ al already

[ so often mentioned. It is better known by the name of Gibson
and Johnson, v. Mine/ and Fector ; and the opinions of the
judges in the House of Lords, are very fullv and accurately
reported in 1 H. Black. Rep. 56 1 : 1 'Bro. P. C. 48. The
effect of the determination, as there stated, is us follows:

If a bill of exchange be drawn in favour of & fictitious payee,
2 with the knowledge, as well of the acceptor as the drawer

;

and the name of such payee be indorsed on it by the drawer
with the knowledge the acceptor, which fictitious ind or se-

lf ment purports to be to the drawer himself or his order ; and
then the drawer indorses the bill to an innocent indorsee for a

valuable consideration., and afterwards the hill is accepted;
j

but it does not appear that there was an intent to defrand any
: particular person j such innocent indorsee for a valuable con-

sideration may recover against the acceptor, as on a bill payable

5 to bearer. Perhaps also, in such case, the innocent indorsee

* might recover against the acceptor, as on a bill payable to the
order of' the drawee ; or on a count stating the special circum-
stances. But in order to be effectual against the acceptor, it

must be known to him that the payee of the bill was fictitious.

1 Camp. 130. 180.

^ Other cases, Master § aL v* Gibson § al. and Hunter v.

Gibson $ at. were afterwards brought before the Mouse of
Lords (June, 1793,) on demurrers to evidence; on which the
judges gave their opinion, that it was not competent to the
defendants to demur ; and that on the record, as stated, no
judgment could be given. See Bro. P. C. A venire de novo
was accordingly awarded, and a new trial had in Hunter v.

Gibson, in which a bill of exceptions to evidence was tendered;
on this the Court of King's Bench gave judgment for plaintiff,

" and that judgment was affirmed in dom. proc. See Bro. P. C.
tit. Prom. Notes, ca. 2, 3, The whole disclosed a system of
a bill negociation to the amount of a million a year, on lictitious

credit, which ended in the bankruptcy of many ; but which had
at least the good effect of showing that the obligations of law
are not so easily eluded as those of honour and conscience,]

In an action by an indorsee against an indorsor, it is not
necessary to prove either the hand of the drawer or of the

J
acceptor, or of any indorsor, before him against whom the
action is brought

;
every indorsor being, with respect to sub-

1 sequent indorsees or holders, a new drawer. 1 Ld. Raym. 174;
Sir. 444 : 2 Burr. 6J5* Where an action is by one indorsor
who litis paid the money, proof must be given of the pavment.
1 Ld. Raym, 743.

An indorsor on a note, who has received money from the
drawer to take it up, is a competent witness for the drawer,
in an action against him by the indorsor, to prove that he had
satisfied the note

; being either liable to the plaintiff on the
note, if the action were defeated, or to the defendant for

money had and received if the action succeeded. And his

I
being also liable in the latter case to compensate the defendant
for the costs incurred in the action by such non-payment makes
no difference. Birt v. Kershaw, 2 East, 458 ; but see Jones
v. Brooke, 4 Taunt. 46*4. contra, which is the better authority.

In an action by the drawer against the acceptor, where the
bill has been paid away and returned, it is necessary to prove
the hand-writing of the latter, demand of payment from him,
and refusal, the return of the bill, and payment by the plaintiff,

10 Mod. 36, 7 : 1 Wits. 18. j : see ante, 1. of this division Yr .

In an action on the case by the acceptor against the drawer,
the plaintiff must prove the hand- writing of the defendant, and
payment of the money by himself: or something equivalent,

as his being in prison on execution. 3 Wits. 18.

Where a bill is accepted, or a bill or note is drawn or in-

dorsed by one of two or more partners, on the partnership ac-
count, proof of the signature of the partner accepting, drawing,
or indorsing, is sufficient to bind all the rest, 1 Salk. 1

26'

:

1 Ld. Raum. 175. See Carvtck w Vickery, Doug, 353:
7 East, 210: IS East, 175.
W here a servant has a general authority to draw, accept, or

indorse bills or notes, proof of his signature is sufficient against

the master ; but his authority must be proved, as that it

was a general custom for him to do so, &c. See Comb. 450:
IS Mod. 346.

An action on a bill of exchange being by an executor, and
upon a debt laid to be due to testator, it was held necessary
to prove that the acceptance was in the testator's life-time.

12 Mod. 447.

Where the defendant suffers judgment by default, and the
plaintiff executes a writ of inquiry, it is sufficient for the latter

to produce the note or bill without any proof of the defendant's
hand. See 2 Sir. 1149 : Barnes, 233, 4 : 2 Black. Rep. 748

:

$ H its. 155 ; and finally, 3 Term Rep. 301. Green v. Ream ;

in which the court said, that by suffering judgment to go by
default, the defendant had admitted the cause of action to the
amount of the bill, because that was set out on the record

;

and the only reason for producing it to the jury on executing
the writ of inquiry, was to see whether any part of it had
been paid. And now, on such judgment, a writ of inquiry is not
necessary: for the court, on application by the plaintiff, will,

if no good reason be shown to the contrary, refer it to the
proper officer, to compute the damages and costs, and calculate
the interest. Ruled Anon. B. R. Hit. 26 G.3 : Rashleigh v.

Salmon, IL Blank. Rep. CP. 252.

4. The Defence.—Besides the different subjects of defence,
which may he collected from the whole of the general prin-

ciples here so fully entered into, the most usual are those which
arise either from the total want of consideration, or from the
illegality of the consideration for which the bill or note was
given. See this Diet. tit. Consideration ; and Uoscoe on Bills.

In general no advantage can be taken of the illegality of the
consideration, but as between the persons immediately con-
cerned in the transaction; any subsequent holder of tile bill

or note, for a fair consideration, cannot be affected by it.

But there are cases in which it has been determined, that,

by the construction of certain statutes, even the innocent
indorsee shall not recover against the Acceptor of the- bill, or
drawer of the note. As on stat. 9 Anne, c. 14* § I. which
absolutely ijualidaies notes, bills, &c, given for money won at

play- 2 Sira. 1155. So, on stat. 12 Anne, si. 2. c. 16. §
1" as

to securities on usurious contracts. Lim e v. Waller, Dong. ~3ij.

(hut this is now altered by 58 G. 3.C.Q3). And, reasoning by ana-
logy, against notes given by a bankrupt to procure his certificate.

It has, however, been repeatedly ruled at Nisi Prius, that
wherever it appears that a bill or note has been indorsed over,
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after it is due, which is out of the usual course of trade, that
|

circumstance alone throws such a suspicion on it, that the in-

dorsee must take it on the credit of the indorsor, and must

stand in the situation of the person to whom it was payable.

See 3 Term Rtp. 80. 83.

By stats. 7 and 8 G. 4. c. 15. (England), and 9 G. 4. c. 24.
(

(Ireland), bills falling due on Good Friday, Christmas-day, and
f

Fast days, are made payable the day before, and in such cases i

notice of the dishonour thereof is not necessary to be given

until the day after such Good Friday, &c.

A holder was allowed to recover in an English court on a hill

drawn in France, on a French stamp ;
though, in consequence

of its not being in the form required by the French code, he had

failed in an action in France, Wynne v. Jackson, 2 Russ. 351,

VI. Of Bills lost, stolen, orforged.— See ante, III. and the

general principles already exemplified.

The acceptor who pays under a forged indorsement by a

person who had found a lost bill is liable to the real payee.

3 T. R. 127.

If a bill of exchange with a blank indorsement be stolen

and negotiated, an innocent indorsee shall recover upon it of

the drawer- 2 Doug. 633.

If a Bank bill payable to A. B, or hearer, he lost, and it is

found by a stranger, payment to him would indemnify the

Bank; yet A. B. may have trover against the finder, though

not against his assignee, for valuable consideration which

creates a property. 3 Salk. 7 1 •

Where a bill broker discounts a stolen bill for a stranger upon

being merely satisfied with the goodness of the acceptance, the

broker is not entitled to recover against the acceptor, if the jury

think his suspicions ought to have been excited. 5 D. 8? R,524>:

S. C. 3 B. # C. 4f>6
%

: 1 C. $ P. lG3 ; and see 3 Bingh. 444.

If the possessor of a bill by any accident loses it, he must

cause intimation to be made by a notary public before witnesses,

that the bill is lost or mislaid, requiring that payment be not

made of the same to any person without his privity* And by

stat. 9 and 10 W* 3. c 17* if any inland bill of exchange for

five pounds or upwards, shall be lost, the drawer of the bill

shall give another bill of the same tenor, security being given

to indemnify him in case the bill so lost be found again. The
remedy on the statute is in equity. 7 Barn. § C. 95. If the

party could recover at law, notwithstanding the loss, equity

will not relieve him. 1 Fes. 341 : lfi Ves. 430.

If a bill lost by the possessor slum Id afterwards come into

the posse ssion of any person paying a full and valuable consi-

deration for it, without knowledge of its having been lost, or

grounds for suspecting it, the drawer (and acceptor, if the bill

was accepted) must pay it when due to such fair possessor; so

that the provision of the statute may, in many cases, he useless

to the loser of the bill.—But against the person who finds

the bill, the real owner may maintain an action of trover.

1 Salic. 126: 1 Ld. Raym. 738. See Master v. Miller,

4 T. R. 320 : and see 4 Bam. <§ C. 332 : 3 ibid* 4-66.

If a bill payable to A. or order get into the hands of another

person of the same name as the payee, and such person, knowing
he is not the real person in whose favour it was drawn, indorse

it, he is guilty of forgery. 4 T* R. 28.

An alteration of the date of a bill of exchange after accept-

ance, whereby the payment would be accelerated, avoids the

instrument, and no action can he afterwards brought upon it,

even by an innocent indorsee, for a valuable consideration.

4 T. R. 320 ; affirmed in Cam. Scac. 5 T. R. 367 : 2 H. B.
] 41 : 1 Anstr. 225. And after a bill has been once negotiated

an alteration renders it void under the stamp laws. 15 East,

416: 10 East, 431 : Roscoc on Bills, 34.

If upon a bill being presented for acceptance the drawee
alter it as to the time of payment, and accept it so altered, he

he vacates the bill as against the drawer and indorsers ; but if

the holder acquiesce in such alteration and acceptance, it is a

good bill as against the holder and acceptor* 1 Taunt, 420.

Stealing any bill, note, &c. is felony in the same degree as if

the offender had stolen any chattel of the like value with such

bill, or note, &c.

Bv stat. 9 G. 4. c. 24. (Ireland) where a bill or note is lost,

the dra%ver shall give another or indemnity, if required ; and a

bill accepted in satisfaction of a former bill is deemed full

pavment.

By stat, 1 JV. 4. c. 3(i. (repealing all former acts as to for-

gery in England; but which does not extend to any offence

committed in Scotland or Ireland), if any person shall offer,

utter, dispose, or put off, knowing the same to be forged, or

altered, any bill of exchange, or any promissory note for the

payment of money, or any indorsement on, or assignment of,

anv such bill, or note, or any acceptance of any bill of ex-

change, with intent to defraud any person, the offender shall

be guilty of felony, and shall suffer death as a felon* § S, 4.

There are also Bills of Creiht between merchants, of

which the following is a form : (It is believed they are now

little in use.)

This present writing witne&setk that I, A. B.s of London,

merchant, do undertake, to and rvith C. D. of $c. merchant*,

his executors and administrators, that if the said C. D. do deli-

ver, or cause to he delivered unto E. F„ of, §c. or to his use, any

sum or sums of money, amounting to the sum of, §c. of lanful

British money, and shall take a bill under the hand and seal of

the said E. F., confessing and showing the certainly thereof;

that then I, my executors or administrators, having the saint

bill delivered to me or them, shall and will immediately, upoii

the receipt of Ike same, pay, or cause to be paid, unto the said

C. D. } his executors or assig7U, all such sums of money as shall

be contained in the said bill ; at, §c. For which payment, in

manner and form aforesaid, I bind myself, my executors, admi*

nistrators, and assigns, by these presents. In witness, &c.

BILL OF LADING. A memorandum signed by masters

of ships, acknowledging the receipt of the merchants' good?,

of which there usually are three parts, one kept by the con-

signor, one sent to the consignee, and one kept by the captain.

See titles Factor, Merchant.

BILL OF MIDDLESEX, (Now virtually abolished by the

Act for uniformity of process. 2 W. 4. c. 39*) Sec tit. Process*

BILL OF RIGHTS. The statute 1 JV. and M. stat. 2.

cap. 2. is so called, as declaring the true rights of British

subjects. Sec title Liberty, where this important act is stated

at large.

BILL OF SALE, is a solemn contract under seal, whereoy

a man passes the right or interest that he hath in goods and

chattels ; for if a man promises or gives any chattels without

valuable consideration, or without delivering possession, this

doth not alter the property, because it is nudum pactum, unit

non oritur actio; but if a man sells goods by deed under seal,

duly executed, this alters the property between the parties,

though there be no consideration, or no delivery of possession;

because a man is estopped to deny his own deed, or affirm mf
thing contrary to the manifest solemnity of contracting.

196: Cro. Jac. 270 : 1 Brown, 111 : 6 Co. 18.

But what is chiefly to be considered under this head, is the

statute of 15 Eliz. cap. 5. by which it is enacted, " That all

fraudulent conveyances of lands, &e. goods and chattels, to

avoid the debt or duty of another, shall (as against the party

only, whose debt or duty is so endeavoured to be avoided) be

utterly void, except grants made bond fide, and on a good

(which is construed a valuable) consideration"

A. being indebted to B. in 400/. and to C. in 20/. C brings

debt against him, and, pending the writ, A, being possessed of

goods and chattels to the value of 300/. makes a secret convey*

ance of them all, without exception, to B. in satisfaction of bis

debt ; but, notwithstanding, continues in possession of theni,

and sells some of them, and others of them, being sheep, he

sets his mark on ; and resolved that it was a fraudulent gift

and sale within the aforesaid statute, and shall not prevent I*
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of his execution for his just debt; for though such sale hath
one of the qualifications required hv the statute, being made to
the creditor for h is just debt, and consequently on a valuable
consideration, yet it wants the other ; for the owners continuing
in possession is a character of a fraudulent conveyance, because
the possession is the only indicium of the property of a chattel,
and therefore tins sale is not made bona fide. 3 Co. 80 :

Mo. 638 : 2 Bub*. 226. See Edwards v. Harden, 2 Term
R. 587 : Kidd v. Raivlinson, 2 Bos. c\- Pull. C><h But the con-
tinuing in possession is not conclusive of fraud. 3 Bam. &
AdoL 4f)8 : Rrj. $ Moo. 312.
As the owner s continuing in possession of goods after his bill

of sale of them is evidence (though not conclusive) of a fraud u-'
lent conveyance, because the possession is the only indicium of the
property of a chattel, which is a thing unfixed'and transitory

;

so there are other marks and characters of fraud ; as a general
conveyance of them all without any exception; for it is hardly
to be presumed that a man will strip himself entirely of all his
personal property, not excepting his bedding and wearing
apparel, unless there was some secret correspondence and good
understanding settled between him and the vendee, for a pri-
vate occupancy of all, or some part of the goods for his support

;

also a secret manner of transacting such bill of sale, and tin-
usual clauses in it: as that it is made honestly, truly, and bond
fide, are marks of fraud and collusion; for such an artful and
forced dress and appearance give a suspicion and jealousy of
some defect varnished over with it. 3 Co. H I : Mo.\>3S.

If goods continue in the possession of the vendor after a bill
of sale of them, though there is a clause in the bill that he shall
account annually with the vendee for them, yet it is a fraud:
since, if such colouring were admitted, it would be the easiest
thing in the world to avoid the provisions and cautions of the
aforesaid act. Mo. 638 : S. C. 3 B. Sc AdoL 49$.

If A. makes a hill of sale of all his goods, in consideration
of blood and natural affection, to his son, or one of his rela-
tions, it is a void conveyance in respect of creditors ; for the
considerations of blood, &c. which are made the motives of

(

this gift, are esteemed in their nature inferior to valuable con-
siderations which are necessarily required in such sales, bv
13 Eliz.cap. 5.

,

If A. makes a bill of sale to B. a creditor, and afterwards to

^

1Hn

|

m
^

Iy tcfore 0nC or two justices, by 7 and 8 G. 4. c. 2<J:

C. another creditor, and delivers possession at the time of side
to neither

; afterwards C, gets possession of them, and B. takes
them out of his possession, C. cannot maintain trespass, because,
though the first bill of sale is fraudulent against c reditors, and so
is the second, yet they both bind A. As therefore B.'s is the elder
title, the naked possession of C. ought not to prevail against it.

See farther on this subject title Fraud.—See also title
Bankrupt, II.

BILL OF STORE. A kind of licence granted at the Cus-
tom-house to merchants, to carry such stores and provisions as
are necessary for their voyage custom tree. A hill of sufferance
is a licence granted to a merchant, to sutler him to trade from
one English port to another without paying custom. See title
Navigation Acts.

BILLETS OF GOLD, Fr. hillot.] Are wedges or ingots
ofgold, mentioned in the statute 27 E. 3. c. 2J.
BILLINGSGAT E market to be kept every day, and toll

is appointed by statute : all persona buying fish in this market
may sell the same in any other market by retail; but none but
fishmongers shall sell rhem in shops; if any person shall buy
any quantity of fish at Billingsgate for others, or any fishmonger
shall ingross the market, they incur a penalty of 201. And
fish imported by foreigners shall be forfeited, and the vessel,
&e. See :>(>" G\ 3. c. i IS. ^ I. 4yr. Vide Fish and Fishermen.
BINOMIUU VINOCIL'M, BRINOXIUM VINOVIA,

BIXOVIA. Binchester, in the bishopriek of Durham.
BIRO, Ordinarily kept in a state of confinement, and not

being the subject of larceny at common Jaw, persons stealing,
or having in possession, or the plumage thereof, punishable

vol. t

KIRRETTUM. Athi n cap fitted close to the shape of the
head

; and is also used for the cap or coif of a iudjje, or serieant
at law. Spehn.

J *

BIRTHS, BL RIALS, and MARRIAGES, &c. By sta-
tute, a duty was granted on births and burials of persons* from
50/. a duke, &c. down to 10*. and 2s. And the like on car-
riages; also bachelors, above twenty-five vears of age, were to
pay Is. yearly. Stat, 6 and 7 W. 3. c 6.' Expired, as to the
duties. See tit. Stamps, Registers, Taxes.
BISANTIUM, besanline, or besant. An ancient coin, first

coined by the Western emperors at Bizantium or Constanti-
nople. It was of two sorts, gold and silver ; both which
were current in England. Chaucer represents the gold besan-
tone to have been equivalent to a ducat ; and the silver hesuu-
tine was computed generally at two shillings. In some old

|

leases of land there have been reserved, by way of rent, unum
bisantium vel duos softdos.

BI-SCOT. At a session of servers held at Wigenhale, in
Norfolk, g Ed. 3. it was decreed, That if any one should not
repair his proportion of the banks, ditches, and causeys by a
clay assigned, xnd. for every perch unrepaired should be levied
upon him, which is called a bilatv ; and if he should not, bv a
second day given him, accomplish the same, then he should pay
for every perch 2*. which is called bi-scot. Hist of Imbanhin't*
and Draining, f. 254,
BISHOPS AND ARCHBISHOPS.-A Bishop (episco-

pus) is the chief of the clergy in his diocese, in England, Wales,
or Ireland, and is the archbishop's suffragan or assistant.
Ax AiU'iiBisiJnr (Archiepiscopns) is the chief of the clergy

in his province, in England or Ireland, and is that spiritual
secular person who hath supreme power under the king in all
ecclesiastical causes: and the manner of his creation and con-
secration, by an archbishop and two other bishops, &e. is regu-
lated by stat. 25 //. 8, c. 20. (See post, Bishop.) An archbishop
is said to be enthroned, when a bishop is said to be installed :

and there are four things to complete a bishop or archbishop,
as well as a parson ; first, election, which resembles presenta-
tion ; the next is confirmation, and this resembles admission

;

next, consecration, which resembles institution; and the last is

installation, resembled to induction* 3 SalL 72.
In ancient times the archbishop was bishop all over England,

as Austin was, who is said to be the first archbishop here ; bur^
before the Saxon conquest, the Britons had only one bishop*
and not any archbishop. 1 Boll Rep. 32H : 2 Roll. UO,
But at this day the ecclesiastical state of England and Wata>-

is divided into two provinces or archbishopricks, to wit, Canter-
bury and York, and twenty-four bishopricks (besides the bishop-
rick of Sodor and Man, the bishop of which is not a lord of
parliament). Each archbishop hath within his province bishops
of several dioceses. The archbishop of Canterbury hath under
him, within his province, of ancient foundations, Rochester,
London, Winchester, Norwich, Lincoln, Ely, Chichester, Salis-
bury, Exeter, Bath and Wells, Worcester, Coventry and Litch-
field, Hereford, Llamlatf, St. David's, Bmiifor, and" St. Asaph *

and four founded by King Henry 8. erected out of the
ruins of dissolved monasteries, viz. Gloucester, Bristol, Peter-
borough, and Oxford. The archbishop of York hath under
him four, viz. the bishop of the county palatine of Chester,
newly erected by King Henry 8. and annexed by him to the
archbishopriek of York ; the county palatine of Durham ;

Carlisle; and the Isle of Man, annexed to the province of York
by King Henry 8 ; but a greater number this archbishop an-
ciently had, which time hath taken from him, Co. Lit. £} k

Westminster was one of the new bishopricks created bv
Hen. 8. in England, out of the revenues of the dissolved mo-
nasteries. 2 Burn. E. L. 78.—Thomas Thirlby was the only
bishop that ever filled that see. He surrendered the bishop,
nek to Ed. C. A. D. 1550, 30th March

;
and, on the same day
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li \vus dissolved, and added again to the bishopriek of London.

lhpn. Feed. 15. /h 2S&. Queen Mary afterwards filled the

ehureh with licnedutine monks, and Elizabeth, by authority of

parliament, t urned it into a collegiate ehureh, subject to a dean.

The archbishop of Canterbury is now styled melropolitanus

cf primus toll as Anglkv ; and the archbishop of York styled

primus e( metropoiitanus Angliw. They are called archbishops

in respect of the bishops under them ; and metropolitans, be-

cause they were consecrated at first in the metropolis of the

province. 4 Inst. 94 Both the archbishops have distinct

provinces, wherein they have suilnigan bishops of several dio-

ceses, with jurisdiction under them. The archbishop hath also

his own diocese, wherein he e.\eici>rs episcopal jurisilh tion, as in

his province he exercises archiepiscopal ; thus having two con-

current jurisdictions, one as ordinary, or the bishop himself

within his diocese ; the other as superintendant, throughout

his whole province, of all ecclesiastical matters, to correct and

supply the defects of other bishops-

The archbishop is entitled to present, by lapse, to all the

ecclesiastical livings in the disposal of his diocesan bishops,

if not rilled within six months. (See tit, Advowson.) And the

archbishop has a customary prerogative, when a bishop is con-

secrated by him, to name a clerk or chaplain of his own, to

lie provided for such suffragan bishop; in lieu of which it is

now usual for the bishop to make over, by deed, to the arch-

bishop, his executors and assigns, the next presentation of such

dignity or benefice in the bishop's disposal within that see, as

the archbishop himself shall choose ; which is therefore called

his option, which options are only binding on the bishop him-

self who grants them, and not on his successors. The prero-

gative itself seems to be derived from the legatine power

formerly annexed, by the popes, to the metropolitan of Can-

terbury,

The archbishop of Canterbury hath the privilege to crown

all the kings of England ; and to have prelates to be his otficers
;

as for instance, the bishop of London is his provincial dean

;

the bishop of Winchester, his chancellor ; the bishop of Lincoln,

his vice-chancellor ; the bishop of Salisbury, his precentor ; the

bishop of Worcester, his chaplain, &c. It is the right of the

archbishop to call the bishops and clergy of his province to

convocation, upon the kings writ : he hath a jurisdiction in

cases of appeal, where there is a supposed default of justice in

the ordinary; and he hath a standing jurisdiction over his

suffragans : he confirms the election of bishops, and afterwards

consecrates them, &c. And he may appoint coadjutors to a

bishop that is grown infirm. He may confer degrees of all

kinds j and censure and excommunicate, suspend, or depose,

for any just cause, &c. 2 Roll. Ah. 223. And he hath power

to grant dispensations in any case, formerly granted by the see

of Home, not contrary to the law of God : but if the case is

new and cxtraordinarv, the king and his council are to be con-

sulted. Sta/s. 25 H.S. c. 21 : 28 //. 8. c. (& § 6. This dis^

pensing power is the foundation of the archbishop's granting

special licences to marry at any place or time, to hold two

livings and the like; and in this also is founded the right he

exercises of conferring degrees in prejudice of the two Uni-

versities, lie may retain eight chaplains ; and, during the

vacancy of any see, he is guardian of the spiritualities. Stats.

2\ IL 8. c. 13 : 25 II. 8. c. 21 : 28 H. 8. c. l(>.

The archbishop of Canterbury hath the precedency of all the

clergy ; next to him the archbishop of York ; next to him the

bishop of London ; next to him the bishop of Durham ; next

to him the bishop of Winchester; and then all the other

bishops of both provinces, after the seniority of their consecra-

tion ; but if any of them be a privy councillor, he shall take

place next after the bishop of Durham. Slai* 31 II. 8. c. 10:

Co. Lit. 94: 1 Ought. Ord. Jud. 186.

The fir: t archbishop of York that we read of was Paulinus,

who, by Pope Gregory's appointment, was made archbishop

there about the year- of our Lord 622, GodoL 14.

The archbishop of York hath the privilege to crown the

queen-consort, and to be her perpetual chaplain.

The archbishop of Canterbury is the first peer of the realm,

and hath precedence, not only before all the other clergy, but

also (next and immediately after the blood royal) before all the

nobility of the realm : and as he hath the precedence of all the

nobility, so also of all the great officers of state. GodoL 13.

The' archbishop of York hath the precedence over all dukes,

not being of the blood royal ; as also before all the great officers

of state, except the lord chancellor. GodoL 14.

In Ireland there are four archbishops, viz. Armagh,

primate of all Ireland ; 2. Dublin, primate of Ireland ; ,3. Cashd,

primate of Minister; and 4>. Tuam, primate of Connaught]

and eighteen bishops, viz. 1. Meath. 2. Kildare. 3. Deny,

4. Raphoe. 5. Limerick, Ardfert and Aghadoe. b\ Droinore.

7. Elphin. 8. Down and Connor. JJ. Waterford and Lismore.

10. Leighlin and Ferns. 11. Cloync, 12. Cork and Itoss.

13. Killaloe and Kilfenora. 14-. Kilmore. 15. Clogher. 16. (V
sory. 17- Killala and Achonry. 18. Clonfert and Kihnaduagh.

13v Irish act 1?, 18 Car. 2. c. 10. a bishoprick in Ireland is

declared incompatible with any ecclesiastical dignity or bene-

fice in England or Wales. See stats. 52 G. 3. c. 02. as to the

power of coadjutors to bishops and archbishops in Ireland;

53 G. 3. c. 92 as to demise of mensal lands by bishops there

;

and 7 G. 4. c. SO. § 3—5. as to advances to them for purchase

of lauds to improve their residences.

In Scotland after the Reformation, the titles of archbishop

and bishop were introduced in 1572, and bestowed on clergy-

men ordained members of cathedral churches. By act of 1 5^2,

c. 1 1 6. presbyterian ehureh government was established by

kirk sessions, presbyteries, provincial synods, and general

»

semblies. By act 1 ()06
}
c. 2. bishops were restored ; but in 1638

presbytery was a second time introduced. By act 1 662,

presbytery was again displaced by prelacy; and finally by acts

ldSQ, c. 3. and 16'90, cc. 5. 29. presbytery was re-established T

and has since so continued.

A Bishop is elected by the king's conge d' el ire, or licence

to elect the person named by the king, directed to the dean

and chapter ; and if they fail to make election in twelve days,

they incur the penalty of a praemunire, and the king may

nominate whom he pleases by letters- patent. Stat. 25 H. 8.

c. 20. This was to avoid the power of the see of Rome. This

election or nomination, if it be of a bishop, must be signified

by the king's letters-patent to the archbishop of the province;

if it be of an archbishop, to the other archbishop and two

bishops, or to four bishops; requiring them to confirm, invest,

and consecrate the person so elected, which they are hound to

perform immediately. After which the bishop elect shall sue

to the king for his temporal ties, shall make oath to the king

and none other, and shall take restitution of his secular posses-

sions out of the kings hands only. Archbishops and bishops

refusing to confirm such election, incur the penalties of aprff-

?tt unite. This stat. 25 II. 8. c. 20, was repealed by Edward k

but is held to be constructively revived, and to be still m

force* It does not, however, apply to the five bishopries created

by Henry 8. subsequent to its passing, which have always

been pure donatives in form as well as substance. See

1 Comm. 380. and Coleridge's notes there, but no authorities

are cited. On confirmation, a bishop hath jurisdiction in M*

diocese ; but he hath not a right to his temporabies till conse-

cration. The consecration of bishops, &c. is confirmed by act cf

parliament.

It is directed in the form of consecrating bishops, that a

bishop, when consecrated, must be full thirty years of age-

It is held a bishop hath three powers; 1. His power of

ordination, which is gained on his consecration, and not before;

and thereby he may confer orders, Sec. in any place throughout

the world. 2. His power of jurisdiction, which is limited, and

confined to his sec. 3. His power of administration and govern*

ment of the revenues ; both which last powers he gains by hi*



confirmation: and some are of opinion, that the bishop
s
juris-

diction, as to ministerial acts, commences on his election. Palm.

The king may not seize into his hands the temporalties of
bishops, but upon just cause, and not for a contempt, which is

only fineable. See tit. TemjtoraUics. Bishops arc allowed four
years for payment of their first fruits, by .slat. 6 Ann. c. 27.
Every bishop may retain four chaplains. Vide stat. 21 H. 8
c. \3. § 16: 8 Fliz. c. 1.

A bishop hath his consistory court, to hear ecclesiastical

causes; and is to visit the clergy, &c. He consecrates
churches, ordains, admits, and institutes priests

; confirms, sus-
pends, excommunicates, grants licences for marriage, makes
probates of wills, &e. Co. Lit. 96 : 2 Boll. Ab. 230. He hath
his archdeacon, dean and chapter, chancellor, and vicar-general,
to assist him : may grant leases for three lives, or twenty-one
years, of land usually letten, reserving the accustomed yearly
rents. Slats. 32 H. 8. c. 28 : 1 Eliz. c. 1<J. § 5. See this Diet,

tit. Leases.

The chancellor to the bishop is appointed to hold liis courts
for him, and to assist him in matters of ecclesiastical law

;

who, as well as all other ecclesiastical officers, if lay or married,
must be a doctor of the civil law, so created in some L'nivcrsitv.

Slal. 37 II. S. c. 17.

By stat, 21 Q t 3. § i c. 35. the bishop of I .on don, or
any bishop by him appointed, may admit to the order of deacon
or priest, subjects of countries out of his majesty's dominions,
without requiring the oath of obedience.—But no person shall

be thereby enabled to exercise such offices within his majesty's
dominions* And see slat. 5°v G. 3. c. ()Q. tit. Ordination.

By stat. 21) G. 3. c. 84. the archbishops of Canterbury or
York, with such other bishops as they shall call to their assist-

ance, may consecrate subjects of countries out of his majesty's
dominions to be bishops, without requiring the usual oaths

;

pursuing the forms prescribed by the act- But no such bishops
or their successors, or persons ordained by them, shall exercise
their functions within his majesty's dominions.
The right of trial by the lords of parliament, as their peers,

it is said, docs not extend to bishops ; who, though they are
lords of parliament (except the bishop of Sudor and Man), nod
sit there by virtue of their baronies, which they hold jure
ecclvsiw, yet are not ennobled in blood, and consequently not
peers with the nobility. 3 Inst. 30. 31: see 1 Comm. 40 1 : ,

4 Comm. 264 : and this Diet. tit. Parliament.
Archbishopricks and bishopricks may become void by death,

deprivation for any very gross and notorious crime, and also by
resignation. All resignations must be made to some superior.

Therefore a bishop must resign to his metropolitan ; but the 1

archbishop can resign to none but the king himself. 1 Comm. 382.
The following are some of the popular distinctions between

archbishops and hishops. The archbishops have the style and
title of Grace, and Most Reverend Father in God hy Divine
Providence. The bishops, those of Lord, and Right Reverend
Father hi God by Divine Permission* Archbishops are in-

throncd ; bishops installed.

Mr. Christian, in his notes on 1 Comm. 380, says, that the 1

supposed answer of a bishop on his consecration, " Nolo epis-

copari" is a vulgar error. See tit. Advowson. Coadjutor,
Parson, <§c

BISHOPRICK. The diocese of a bishop.

BISSEXTILE, bisseatilis.'] Leap year, so called because
the sixth day before the calends of March is twice reckoned,
making an additional day in the month of February ; so that

the bissextile year hath one day more than the others, and
happens every four years. This intercalation of a day was first

invented by Julius Caesar, to make the year agree with the
1

course of the sun. And, to prevent all doubt and ambiguity !

that might arise thereupon, it is enacted by the statue de anno
husexlili, 21 H. 3. that the day increasing in the leap-year,
and the day next before, shall be accounted but one dav.
&H< 209 : 'Dyer, 17. See tit. Year.

BLACK ACT, or Waltham Black Act, The stat.

9 G. 1. c. 22. now repealed by stat. 7 and 8 G. 4. fc. 27. was so
called, having been occasioned by some devastations committed
near Waltham, in Hampshire, by persons in disguise, or frith
their faces blacked.

For many of the offences mentioned in the former stat, and

I

which have with amendments been re-enacted by subsequent
acts, see tit. Assault, Burning, Cattle, Larceny, Felony,
Malicious Injuries, and other appropriate titles,

BLACK ACTS. Acts printed in the old black letter. This
term is applied to the acts of the 5 Jameses of Scotland, and
those of Mary and James VL— See tit. Statutes.

BLACK HOOK, is a book lying in the Exchequer,
stat. Annals. 154.

BLACK LEAD. By stat. 7 and S G\ L c. 2f). J 37.
persons stealing or severing with intent to steal, the ore of any
metal, or any black lead, or black eawke, &c\ from any mine,
bed, or vein, is guilty of felony, and may be punished as in the
case of simple larceny.

BLACK MAIL, Fr. matlle, a link of mail, or small piece of
metal or money.] Signifies in the north of England, in the
counties of Cumberland, Northumberland, cVc. a certain rent of
money, corn, or other thing, anciently paid to persons inhabit-
ing upon or near the borders, being men of name and power,
allied with certain robbers within the said counties, to be freed

j

and protected from the devastations of those robbers. But bv
stat. 43 Eliz* c* 13. to take any such money or contribution,
called black-mail, to secure goods from rapine, is made a capital

felony, as well as the offences such contribution was meant to

guard against. See also the Scotch acts 156'7, c. 2], 1587,
c. 102.

It is also used for rents reserved in work, grain, or baser
money which were called reditu* nigri, in contradistinction to

the blanchfarms, reditus albi. See tits. Alba Firma and Blanch
Firntcx.

BLACK-ROD, The gentleman usher of black rod is chief
gentleman usher to the ting; he belongs to the garter, ami
hath his name from the black rod, on the top whereof sits a lion
in gold, which he carrieth in his hand. He is called, in the

I

black book, fol. 255, Lator virga* nigra*, cy hosliarius ; and in
other places virgee bajulus. His duty is ad portandum virgam
coram do?nino rcge ad fesfmn sancii Georgii infra castrum de
Wiridsore : and he hath the keeping of the chapter-house door,
when a chapter of the order of the garter is sitting

; and, in
the time of parliament, he attends on the house of peers. His
habit is like to that of the register of the order, and garter king
at arms ; but this he wears only at the solemn times of the fes-

tival of St. George, and on the holding of chapters. The black

j

rod he bears is instead of a mace, and hath the same authority
;

and this officer hath anciently been made by letters patent un-
der the great seal, he having great power ; for to his custody
all peers, called in question for any crime, are first committed.
BLACK WARD, is when a vassal holds ward of the king,-

and a sub-vassal holds ward of that vassal. Scotch Diet.
BLACKWELL HALL. The public market of Blackwell

I lull, London, is to be kept every Thursday, Eriday, and Sa-
J

turday, at certain hours; and the hall-keepers not to admit
any buying or selling of woollen cloth at the said hall upon any
other days or hours, on penalty of 100/. Factors selling cloth
out of the market, shall forfeit 5L &C Registers of all the
cloths bought or sold are to be weekly kept: and buyers of
cloth, otherwise than for ready money, shall give notes to the
sellers for the money payable; and factors are to transmit such
notes to the owners in twelve days, or be liable to forfes

double value, &c. Stat* 8 and 9 W. 3. c.Q: see also stat.

4 and 5 P. $ 37. c> 5. § 2(> : 3[) Fliz. c. 20, § 12 :

1 G. 1. c. 15.

BLADARIUS, a corn-monger, meal-man, or corn*chandler.
It is used in our records for such a retailer of corn. Pat. I Ed* 3.

par. 3. tot* 13: see tit. Clothiers.

BLADE, bladum7\ In the Saxon signifies generallv fruit,

Z2



B L E BOG
torn , hemp, fiax, herbs, &0i W£D« de Mohun released to his

brother all the manor of T— . Salvo iusiauro sua c^' hlado, eve.

executing his stoek and corn on the ground. Hence bludier is

taken for an ingrosscr of corn or grain.

BLANCH FIRMES. In ancient times the crown-rents

were many times reserved in libris albis
s
or blanch Jirmes : in

which case the buyer was holden dealbarvJinnam, viz his base

money or coin, worse than standard, was molten down in the

Exchequer, and reduced to the fineness of standard silver; or

instead thereof, he paid to the king 12*/. in the pound by way
of addition. Lowndes's Fssaif upon Coins, p. 5.

Blanch-Holding, is one of the ancient tenures of the law
of Scotland, the duty payable being generally trifling, as a penny
Scotch, or a pepper corn, &c. if required. On the abolition of

ward -holding, by 20 G. 2. c. 50* all lands held formerly ward
of the crown were converted into blanch holding; and so by

25 G. 2. c. 20. all lands held ward of the prince.

BLANCOFOKDA. Blandford, in Devonshire.

BLANCUM CASTRUM, Bhme Castle, in Monmouth-
shire.

BLAXDFOliD. An act was passed for rebuilding the town
of Blandford in the county of Dorset, burnt down by lire in the

year 1731. SlaL 5 G. 2, c. lti.

BLANK BAH, is used for the same with what we call a

common bar, and is the name of a plea in bar, which, in an ac-

tion of trespass, is put in to oblige the plaintiff to assign the

certain place where the trespass was committed. 2 Cro. 594.

BLANK BONDS. Bonds heretofore known in the practice

of the Scotch law, where the creditor's name was left blank,

and which passed like hills by mere delivery, the bearer being

at liberty to put in his name and sue for payment ; they were
declared void by the act l6Q6, c. 25.

BLANKS, were a kind of white money coined by II. 5.

in those parts of France which were then subject to England,
the value whereof was Sd. Slonfs Aunals, p. 586, These
were forbidden to he current in this realm. 2 //. G. c. 9-

See tit. Alba Firma, Blanch Firmes.

Blanks, in judicial proceedings, certain void spaces some-
times left by mistake. A blank (supposing something material

wanting) in a declaration, abates the same. 4 Ed. i. 14; 20
II. 6. 18. And such a blank is a good cause of demurrer.

Blanks in the imparlance- roll aided ajlcr verdict for the plain-*

till". }L>h.~i). Parker v. Parker,

BLASPHEMY, blasphcmia.~\ Is an injury offered to God,
by denying that which is due and belonging to him, or attribut-

ing to him what is not agreeable to his nature* Lindw. c. 1.

And blasphemies of God, Lis denying his being, or providence
;

and all contumelious reproaches of Jesus Christ, &e. are offences

by the common law, punished by fine, imprisonment, pillory,

ike. 1 Hatbk. P. C. And by stat. g and JO W. 3. c. 32. any
one who by writing, speaking, &c. should deny any of the per-

sons in the Trinity to be Gcd ; assert there are more Gods than
one, &c. was rendered incapable of any office; and, for the se-

cond (Hence, disabled to sue any action, to be executor, Sec. and
made liable to three years' imprisonment. But this act is re-

pealed by 53 0. 3. c. lu'O. (see tit. Trinity.) The former act

did not take away the common law punishment, but gave a

cumulative punishment, and the prosecutor had still his option
to proceed at common law under the stat. 3 B. § A. lfil,

Likewise by stat. 3 Jac. I.e. 21. persons jestingly or prophanely
using the name of God, or of Jesus Christ, or of the Holy
( j host, or of the Trinity, in any stage-play, &c. incurs a penalty

of 10/. A publication stating our Saviour to have been an
imposter and a murderer is a libel at common law. 1 B. cy C. 26.

See Religion, Lihel.

BLATLM BULGIUM. Bulncss, in Cumberland.
BLAl'NTAIN, alias BEAM PAIN. Whithread,
BLE

3
signifies sight, colour. Kc. And bice is taken from

corn : as Bmtgfit'tim under the Blec,

BLENCH; BLENCH-HOLDING. See tit. Alba Firma.
BLENH E 1M . See Marlborough, Duke of.

BLESTIUM. Old Town , in Herefordshire.

BLETA, Ft. bleche.^ Peat, or combustible earth dug up

and dried for burning. Rot. Pari 35 Ed. 3.

BLINKS, boughs broken down from trees, and thrown in a

way where deer are likely to pass.

BLISSOM, corruptly called blossom, is when a ram goes to

the ewe, from the Teutonick Blels, the bowels.

BLOATED FISH or HERRING, are those which

undergo a less process of pickling and drying than others. See

tit. Fishery.

BLODEUS, Sax. blod.~] Deep red colour; from whence

comes bloat and bloated, viz. sanguine and high-coloured,

which, in Kent, is called a Mousing colour; and a blouse is

there a red- faced wench. The prior of Burcester, A. D. 1425,

gave his liveries of this colour. Paroch. Antiq. 3?6\

BLOOD, sanguis.'} Is regarded in descents of lands; for a

person is to be the next and most worthy of blood to inherit his

ancestor's estate. Co. Lit. 1 3. See Jenk. Cent. 203. See tit.

Descent, Heir. •

BLOODWIT, or blondwit, compounded of the Sax. hlod,

i. e. sanguis : and ivifte, old English, misericordia.~\ Is often

used in ancient charters of liberties for an amercement for

bloodshed. Skene writes it blond veit ; and says veil in Eng-

lish is injuria ; and that blond veil is an amerciament or imlm
(as the Scotch call it) for wrong or injury, as bloodshed is: fir

he that hath bloudveit granted him, hath free liberty to take

all amerciaments of courts for effusion of blood. Fleta saitbj

Quod sign i/leal quietantiam ?nisericordiaf pro effusione sanguinis.

Bib. I.e. ij. And according to some writers, blodwite was a

customary fine paid as a composition and atonement for shed-

ding or drawing of blood ; for which the place was answerable,

if the party was not discovered : and therefore a privilege or

exemption from this fine or penalty was granted by the king,

or supreme lord, as a special favour. So king Henry IL

granted to all tenants within the honour of Willingford, Uf

quieti sint de Hidagio, $ blodewitc. &c. Paroch. Antitp 134.

In Scotland bloodwit is a riot wherein blood is spilt.

BLOODY-HAND, is one of the four kinds of circum-

stances by which an offender is supposed to hare killed deer in

the king's forest : and it is where a trespasser is apprehended

in the forest, with his hands or other parts bloody, though he

be not found chasing or hunting of the deer. Manhood, h
Scotland; in such like crimes, they say taken in the fact, or

with the red hand. See Backberind.
BLOSSEVILLA. Bloville, Blofield.

BOCK-FIORD, or boofc-koard, librarian horreum.~\ A place

where hooks, evidences, or writings are kept.

BOCKLAND, Sax. quasi bookland.} A possession or inhe-

ritance held by evidence in writing. See LL. Alliteredi, c< 30.

Bockland signifies deed land or charter land ; and it commonly

carried with it the absolute property of the land; wherefore it

was preserved in writing, and possessed by the Thanes or

nobler sort, as Prcedium nobite, liberum cj* immune a servtfm

vulgaribus servilibus, and was the same as allodium, descen-

dible unto all the sons, according to the common course of

nations and of nature, and therefore called gavelkind ; devisa-

ble only by will, and thereupon termed Terroz Testanientaks.

Spelm. of Feuds. This was one of the titles which the Eng-

lish Saxons had to their lands, and was always in writing:

there was but one more, and that was Falkland, i. e. Terra

Papillaris, which passed from one to another without any

writing. See Squire on the Anglo Saxon Government : and this

Diet. tit. Tenure.

BODOTRIA. Edinburgh Firth.

BODUN A. The people of Gloucestershire and Oxford-

shire.

BOGS, in Ireland. Tracts of uncultivated land, the drain-

ing and cultivating whereof have been in the contemplation of

the legislature. See stat. 49 G. 3. c. 102. continued by 53

c. 122: 52 G. 3. c. 74. but expired, for appointing Com-

missioners to enquire into the nature and extent of such bogs*
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These commissioners made several detailed and valuable re-

ports, with plans annexed of all the Logs in Ireland, and
suggestions for the means of draining them, which reports were
printed by order of the House of Commons, 1810— 1814.
BOIS, Fr.] Wood, and sub-hois, underwood. See Boscus.
BOLEKIL'M PROM. See Antivest*uru.
BOLHACilUM, or boldagium, u little house or cottage.

Blount.

HOLT. A bolt of silk or stuff, seems to have been a long
narrow piece : in the accounts of the priory of Bureester. It is

mentioned, Puracil* Antiq- pi i>74v

BOLTING. A term of art used in our inns of court,
whereby is intended a private arguing of cases. The manner
of it at Gray's Inn is thus: an ancient and two barristers sit

as judges, three students bring each a case, out of which, the
judges choose one to be argued, which done, the students first

argue it, and alter them the barristers. It is inferior to moating,
and may be derived from the Sax. holt, a house, because done
privately in the house: for instruction, fu Lincoln's Inn, Mon-
days and Wednesdays are the hotting days, in vacation time;
and Tuesdays and Thursdays the moot dans.

DE BONA FASSATO. Goodrich
BONA FIDE. That we say is done bond fide, which is done

really, with a goodJaith
}
without any fraud or deceit.

BONAGHT, or bonaghty, was an exaction in Ireland,
imposed on the people at the will of the lord, for relief of
the knights, called bonaghti, who served in the wars. Antiq.
Hihern. p. 60.

BONA NOTAB1LIA- See tit. Executor, V. 3.

BONA PAT HI A. An assise of countrymen or good neigh-
bours. It is sometimes called assisa bona' patriot, when twelve
or more men are chosen out of any part of the county to pass
upon an assise : otherwise called juratores, because they are to

swear judicially in the presence of the party, &c. according to

the practice of Scotland* Skene, See Assisors.

BONA PERITURA. Goods that are perishable. The
stat. Westm. 1. 3 Ed. 1. c. 4. as to wrecks of the sea, ordains,

that if the goods within the ship be buna perifura, such things
as will not endure a year and a day, the sheriff shall sell them,
and deliver the money received to answer it. See this Diet,
tit. Wreck,
DE BONA VI TLA. Bonevil.

BONCM A. A hunch, from the old Lat. bonna or bunna, a
rising bank, for the bounds of fields ; and hence bown is used
in Norfolk, for swelling or rising up a hunch or tumour, cVc.

BOND. A bund or obligation is a deed whereby the obligor

or person hound obliges himself, his heirs, executors, and ad-
ministrators, to pay a certain sum of money to another (the
obligee) at a day appointed.

I* General Rules as to (he Nature and Form of this

Security.

II. Who maif be Obligors, and Obligees.

Ill- The Ceremonies necessary to constitute a Bond or Ob-
ligation.

IV. Of the Condition ; and what shall be a Performance or

Breach thereof
V

. Of the Discha rge a nd Sa t isfa ction of ' Bonds ; I . by th e

Act of the Party ; or 2, by the Act of haw.
VI. Of Actions and Pleadings, on Bonds.

1. The Nature and Form of the Security.— If the bond be
without a condition, it is called a single one, simplex obligatio;

but there is generally a condition added, that if the obligor
docs some particular act, the obligation shall be void, or else

shall remain in full force ; as payment of rent, performance
of covenants in a deed, or repayment of a principal sum of
money borrowed of the obligee, with interest ; which principal

sum is usually one half of the penal sum specified on the bond.
In case this condition is not performed, the bond becomes for-

feited, or absolute at law, and charges the obligor while living,

and after his death the obligation descends on his heir, who
(on defect of personal assets) is hound to discharge it, pro-
vided he has real assets by descent as a recompense. So that
it may be called, though not a direct, vrt a collateral charge
upon the lands.

The condition may be either in the same deed, or in another,
and sometimes it is included within, and sometimes indorsed
upon the obligation ; but it is commonly at the foot of the
obligation. Bro. Obi 67. A memorandum on the back of a
bond may restrain the same by way of exception. Moor, 67.

This security is also called a specialty, the debt being
therein particularly specified in writing, and the party's seal,

acknowledging the debt or duty, and confirming the contract

;

rendering it a security of a higher nature that those entered
into without the solemnity of a seal.

As to the assignment of bonds, see tit. Assignment.
If the condition of a bond he impossible at the time of

making it, or be to do a thing contrary to some rule of law
that is merely positive; or if it be uncertain or insensible, the
condition alone is void, and the bond shall stand single and
unconditional; for it is the folly of the obligor to enter into

such an obligation, from winch lie can never be released. If
it be to do a thing that is malum in se, the obligation itself is

void; for the whole is an unlawful contract, and the obligee
shall take no advantage from such a transaction. And if the
condition be possible at the time of making it, and afterwards
become impossible by the act of God, the act of law, or the
act of the obligee himself, there the penalty of the obligation
is saved ; for no prudence or foresight of the obligor could
guard against such a contingency. Co. Lit. 206. See jmt,
IV. ; and tit. Condition.

On the forfeiture of a bond, or its becoming single, the
whole penalty was formerly recoverable at law ; but here the
courts of equity interposed, ami would not permit a man to
take more than in conscience he ought, viz. his principal, in-

terest, and expenccs, in case the forfeiture accrued by non-
payment of money borrowed, the damages sustained upon
non-performance of covenants, and ihe like. And this prac-
tice having gained some footing in the courts of law (see
2 Keb. 5o3: Salk. 5^7: 6 Mod. 11. 60. 101.), the stat.

4 and 5 Ann. c. 1 6". at length enacted, in the same spirit of
equity, that in case of a bond conditioned for the payment
of money, the payment or tender of the principal sum due,
with interest and costs, even though the bond be forfeited,
and suit commenced thereon, shall be a full satisfaction and
discharge.

And this rule of compelling the party to do equity who
seeks equity, seems to be the reason why an obligee shall have
interest after he has entered up judgment; for though in
strictness it may be accounted his own fault why he did not
take out execution, and therefore not entitled to interest

;

yet, as by the judgment he is entitled to the penalty, it does
not seem reasonable that he should be deprived of it, hut upon
paying him the principal and interest, which incurred as well
before as after the entering up of the judgment. Ah, Eq.
92. 298.

The Court of Chancery will not generally carry the debt
beyond the penalty of a bond. Yet where* a plaintiff came
to be relieved against such penalty, though it was decreed, it

was on the payment of the principal money, interest, and
costs; and notwithstanding they exceeded the penalty, this
was affirmed. 1 Vent. 350: 1 Eq. Ab. 92: Iff Vin. tit.

Penalty: 3 Comm. 435 : 3 Bac. Ab. Obligation. (A.)—And
where the condition of a bond is to perform a collateral act,
damages may be recovered beyond the penalty, and the court
of K. B. will not stay the proceedings on payment of the
money into court. 2 Term Hep. 388. See White v. Scaly,
Dong. 49. Semb. contra ; but the authority of which is much
shaken by the case in t> Term Rep. 3SS. where Bullcr, J.
marked that there were several cases where the judgment

i

had been carried beyond the penalty, 6 Term ltcp^wj
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2 Marsh. 226.—Where the principal is the same sum as the

penalty of the bond, and the condition is to pay lawful interest,

damages may be recovered beyond the penalty. Ry. Moo.

Ca. 105.— In Elliot v. Davis [Bunh. 23.) interest on a bond

was decreed (in Scacc.) to be paid, though it exceeded the

penalty. Sec also Collins v. Collins, the case of an annuity,

Bum 820 : Holdip v. Otway 3 2 Sauud. 106: Bewail v. Price,

Show. P. C. 1 5.

Form of a Bond or Obligation, with Condition for the

Payment of Money.

Know all men by these presents, That I David Edwards,

of Lincoln s Init, in 'the county of Middlesex, Esquire, ant held

amffirmly bound to Abraham Barker, of Dale Hall, in the

county of Norfolk, Esquire, in the penal sum of fett thousand

pounds,'of lawful money of Great Britain, to be paid to the said

Abraham Barker, or ' his certain attorney, executors, adminis-

trators, or assigns ; for which payment well and truly to he

made, I bind myself thy heirs, executors, and administrators,

firmly by these presents, sealed with my Mat, Dated thefourth

\lau of September, in the forty-sixth 'year of the reign (f ont

sovereign Lord George the Third, by the grace of God, of the

United Kingdom of Great Britain and Ireland fang, defender

of thefaith and soforth, and in the year of our Lord one thou-

sand eight hundred and

The condition of this obligation is such, that if the above

bounden David Edwards, his heirs, executors, or adminis-

trators, do and shall well and truly pay, or cause to be paid

unto the above-named Abraham Barker, his executors, admi-

nistrators, or assigns, the full sum of five thousand pounds of

lawful money of Great Britain, with lawful interest for the

same, on the' fourth day of March next ensuing the date of

the above written obligation, then this obligation shall be void,

and of none effect, or else shall be and remain in full force

and virtue-

Sealed and delivered, being
^

first duly stamped, in the > David Edwards (L S.)

presence of J

A, B,

For irregular forms of bonds or obligations, see 1 Leon. 25 :

3 Leon. 299 : Cro. Jac. 208. 60~. Bro. tit. Obligation, &c.

;

from whence, and other authorities, which the regularity of

modem practice has rendered uninteresting, it appears that the

courts always inclined to support the justice of the plain tip's

case, without much regard to mere errors in form, or arising

from accident.

IK Who may be Obligors or Obligees.—AW persons who ate

enabled to contract, and whom the law supposes to have suffi-

cient freedom and understanding for that purpose, may bind

themselves in bonds and obligations. 5 Co. 11*): 4 Co. 1 2 1 :

1 Roll. Ahr. 340.

Hut if a person is illegally restrained of his liberty, by being

confined in a common gaol or elsewhere, and, during such

restraint, enters into a bond to the person who causes the re-

straint, the same may be avoided for duress of imprisonment.

Co. Lit. 253 : 2 Inst. 482. Vide tit. Duress.

So in respect of that power and authority which a husband

has over his wife, the bond of a feme covert is ipso facto void,

and shall neither bind her nor her husband. See tit. Baron

and Feme.

So though an infant shall be liable for his necessaries, such

as meat, drink, clothes, physic, schooling, &c. yet if he bind

himself in an obligation, with a penalty for payment of any of

those, the obligation is void. Doct. and Stud. 113: Co. Lit.

] J2 : Cro. Jac. 494. 560 : 1 Sid. 112:1 Sulk. 219 : Cro. Efiz.

()20. See tit. Infants.

So an infant cannot bind himself in a bond with a penalty

conditioned for payment of interest as well as principal. 8 East,

Rep. 330. And though the infant confirm it after 21, still it

is invalid, unless the confirmation be of as high a nature as

the bond. 3 Marsh, S. 477-

Also, though a person not? compos mentis shall nut be allowed

to avoid his bond, by reason of insanity and distraction, yet may

a privy in blood, as the heir, and privies in representation, as

the executor and administrator, avoid such bonds; also if a

lunatic after office found, enters into a bond, it is merely void.

4 Co. 124. Beverley's case. But see 2 Stra. 1 104, that lunacy

may be given in evidence on the general issue. See tit

Lunatics.

13 1 i t if an infant, feme covert, &c. who are disabled bylaw

to contract and to bind themselves in bonds, enter together

with a stranger, who is under none of these disabilities, into

an obligation, it shall bind the stranger, though it be void as

to the infant, &c. 1 Roll, Rep. 41.

If a servant makes a bill in form, lf Memorandum, that I

have received of A. fJ to the use of inv master C. I), the sura

of 40/. to be paid at Michaelmas following," and thereto sets

his seal, this is a good obligation to bind himself ; for though,

in the beginning of the deed, the receipt is said to be to the

use of the master, yet the repayment is general, and must ne-

cessarilv bind him who sealed ; and the rather, because other-

wise the obligee would lose his debt, he having no remedy

against the master. Yele. \3~. Talbot v. GodbolL

Infants, idiots, as also feme coverts, may be obligees; and

here the husband is supposed to assent, being for his advan-

tage ; but if be disagrees, the obligation has lost its force; so

that after the obligor may plead non est factum; but if he

neither agrees nor disagrees, the bond is good ; for ins conduct

shall be esteemed a tacit consent, sinee it is to his advantage

5 Co. 1 1 9. 6 : Co. Lit. 3. a. See tit. Baron and Feme.

An alien may be an obligee ; for since he is allowed to trade

and traffic with us, it is but reasonable to give him all that

security which is necessary in his contracts, and which will the

better
'
enable him to carry on his commerce and dealings

amongst us. Co. Lit. 129. b\ Moor. 431 : Cro. Eli?.. 1 k2. 683:

Cro. Car. 9 : 1 Salfc. 46: 7 Mod. 15. See tit. Alien.

Sole corporations, such as bishops, prebends, parsons, vicars,

&c, cannot be obligees, and therefore a bond made to any of

these shall enure to them in their natural capacities ; for do

sole body politic can take a chattel in succession, unless it be

by custom ; but a corporation aggregate may take any chattel,

as bonds, leases, &c. in its political capacity, which shall

go in succession, because it is always in being. Cro. Eltz.

464 : Dyer, 48. a : Co. Lit. 9- « • 46, a : Hob. <)4 : 1 RolLM
515.

If a drunken man gives his bond, it binds him ; and a bond

without consideration is obligatory, and no relief shall be had

against it, for it is voluntary, and as a gift. Jenk. Cent. 109-

But see Cole v, Robins, Hill. 2 Ann. per Holt, referred to in

Bull. N. P. 172. that on the general issue, defendant may

give in evidence that they made him sign the bond when be

was so drunk he knew not what he did. A person enters vo-

luntarily into a bond, though there was not any consideration

for it ; if there be no fraud used in obtaining the same, the

bond shall not be relieved against in equity : but a voluat»8

bond may not be paid in a course of administration, so as to

take place of real debts, even by simple contract ;
yet it shall

be paid before legacies. 1 Chan. Cas. \51. An heir is not

hound, unless he be named expressly in the bond; though the

executors and administrators are. Dy. 13.

It is clearly agreed that two or more may bind themselves

jointly in an obligation, or they may bind themselves jointly

and severally ; in which last case the obligee must sue them

jointly, or he may sue any one of them at his election ;
but a

they are jointly and not severally hound, the obligee must sue

them jointly ; also in such case, if one of them dies, his exe*

cutor is totally discharged, and the survivor and survivorsW
chargeable. 2 Roll. Ahr. 1 US; Jh/er, If). ;J 1 n : /i Co. 1

9=

85. pi. 42: 1 SalL 393: Carth. ()l : 1 Lutw. 696'.
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If three enter into an obligation, and hind themselves in the

words following, Obligamns not et ntmmque nasirum per se

prototoet in sofido, these make the obligation joint and several.

Dyer, 19.b.pl. 114.

III. The Ceremonies te constitute a Bond,— It is said, that

there are only three things essentially necessary to the malting

a good obligation, viz. writing on paper or parchment, seating,

and delivery; but it hath been adjudged not to be necessary

that the obligor should sign or subscribe his name; and that

therefore, if in the obligation the obligor be named Erlin, and
he signs his name Erlwin, that this variation is not material,

because subscribing is no essential part of the deed, sealing

being sufficient. 2 Co. 5. a. Godard's case ; Noy. 21. 85 : Moor.
96 i Stile, 97: 2 Salk. 462 : 5 Mod. 281.

And though the seal he necessary, and the usual way of de-

claring on a bond is, that the defendant hv his bond or writing

obligatory sealed with Ins seal, acknowledged, &c. i yet if the

word sealed be wanting, it is cured by verdict and pleading

over, for all necessary circumstances shall be intended ; and if

it were not sealed, it could not be his deed or obligation. Di/er,

It), a : Cro. Eliz. 57 1 . 737: Cro. Jac 420 : 2 Co. 5 : 1 Vent.'lO

:

3 Lev. 348 : 1 Salk. 141 : 6 Mod. 300*.

Also, though sealing and delivery be essential in an obliga-

tion, yet there is no occasion in the bond to mention that it was
sealed and delivered ; because, as Lord Coke says, these are

things which are done afterwards. 2 Co. 5. a.

The name of the obligor subscribed, 'tis said, is sufficient,

though there is a blank for his christian name in the bond.

Cro. Jac. 26*1. Vide Cro. Jac. 558: 1 Mod. 107* In these

cases, though there be a verdic t, there shall not he judgment.
Where an obligor's name is omitted to be inserted in the bond,

and yet he signs and seals it, the Court of Chancery may make
' good such an accident; and in ease a person takes away a bond
: fraudulently, and cancels* it, the obligee shall have as much

bene lit thereby as if not cancelled. 3 Chan. Rep. £)<). 18 k—
\\ here a man was bound, and not said to whom the name was
supplied. 3 Lev. 21 : 2 Fes. Sen. 100: 2 Jac. # Walk. L—
Where the obligatory part omitted the word " pounds," it was
supplied. S Barn, ey (\ 5<iS.

An obligation is good though it wants a date, or hath a false

or impossible date ; for the date, as hath been observed, is not

I of the substance of the deed ; but herein we must take notice

I that the day of the delivery of a deed or obligation is the day
of the date, though there is no day set forth. 2 Co 5. God-

II dard's case : Not/. 21. 85, 86 : Hob. 249 : Stile, 97 : Cro. Jac.

136. 2 (i t : Yelv'. 193 : 1 Sulk. 76 : see Styles v. IVardle, 4 Barn.

I # C. : Steel v. Mart, 4 Barn. $ C\ 72.

If a man declare on a bond, bearing date such a day, but

ii docs not say when delivered, this is good ; for every deed is

f supposed to be delivered and made on the day it hears date;

v and if the plaintiff* declare on a date, he cannot afterwards

reply that it was first delivered, at another day, for this would
he a departure. Cro. KHz. 77:;: 2 Lev. 3 kS : ] Salic. 111.

Vide 1 Bronni. 104: 1 Lev. 1<K>.

A plaintiff may suggest a date in a bond} where there is

i

none, or it is impossible, &c. where the parties and sum are

sufficiently expressed, 5 Mod. 282. A bond dated on the

\ same day on which a release is made of all things up to the

day of the date, is not thereby discharged. 2 Roll Rep. 255,

j If the bond was delivered before the date, on issue, non est

fad urn, joined on such a deed, the jury are not estopped to find

the truth, viz. that it was delivered before the date, and it is a
:

good deed from the delivery. 2 Co. 4. 6: 3 Keb. 332: see

\ 4 Barn. $ C. 72.

A A person shall not be charged by a bond, though signed and

sealed, without delivery, or words, or other thing, amounting

I to a delivery. I Leon. 140. But a bond or deed may be de-
* livered by words, without any act of delivery ; as where the

obligor says to the obligee. Go and take the said writing, or

take it as my deed, &c. So an actual delivery, without speak-

ing any word, is sufficient : otherwise, a man that is mute
could not deliver a deed. Co. Lit. 36. a: Cro. Eliz. 835:
Leon. 193; Cro. Eliz. 122.

Interlineation in a bond, in a place not material, will not
make the bond void ; hut if it be altered in a part material, it

shall be void. 1 Nets. Abr. 3<)1, And a bond may be void by
rasnre, &e, ; as where the date. &c. is rased after delivery,

which goes through the whole. 5 liep. c23. If the words in

a bund at the end of a condition, That then this obligation to be
void, are omitted, the condition will be void, hut not the obli-

gation. See farther Bac. Ab. Obligation. (C.)

IV. The Condition.—The condition of a bond was, that

A. L. should pay such a sum upon the 25th of December, or

appear in Hilary term after in the court of B. R. He died

after the 25th of December, and before Hilary term, and had
not paid any thing : in this ease the condition was not broken
for non-payment, and the other part is become impossible bv

the act of ( rod. 1 Mod. Rep. il(i5. And when a condition i*

doubt ful, it is always taken most favourably for the obligor,

and against the obligee ; but so as a reasonable construction

bu made as near as can be according to the intention of the

parties. Dyer, 51.

If no time is limited in a bond for the payment of money, it

is due presently and payable on demand. 1 Rrownl. 53. But
the judges have sometimes appointed a convenient time in-

payment, having regard to the distance of place, and the time

wherein the thing may be performed. And if a condition be

made impossible in respect to time, as to make payment of

money on the 30th of February, &c. it shall be paid presently.

Jones, 143 : see 1 Leon. 101.

A bond made to enfeoff* two persons ; if one dies before the
time is past wherein it should be done, the obligor must en-
feoff the survivor of them, or the condition will be broken ; and
if it be that B. and others shall enjoy land, and the obligor

and 13. the obligee do disturb the rust, by this the condition is

broken. 4* H. 7- 1 : Co. Lit. 38 1- Where one is bound to do
an act to the obligee himself, the doing it to a stranger by ap-
pointment of the obligee, will not be a performance of the con-
dition. 2 Bulst. 149» But in such case equity would relieve ;

and probably a judge, on such action coming before him, would
order plaintiff to be non- suited. If the act be to be done at a
certain place, where the obligor is to go, to Rome, etc., and lie

is to do the sole act without limitation of time, he hath term
during life to perform the same: if the concurrence of the
obligor and obligee is requisite it may be hastened by the re-

quest of the obligee. 6 Rep. 30 : 1 Roll. Abr. 437. Where no
place is mentioned for performance of a condition, the obligor
is obliged to find out the person of the obligee, if he be in

Kngland, and tender the money, otherwise the bond will be
forfeited ; but when a place is appointed, he need seek no
farther. Co. Lit. 210: Lit. 34-0. And if, where no place is

limited for payment of money due on a bond, the obligor, at

or after the day of payment, meets with the obligee, and ten-
ders him the money, but he goes away to prevent it, the obligor
shall be excused. 8 Ed. 4,

The obligor, or his servant, &c. may tender the money to

save the forfeiture of the bond,, and it shall be a good perfonu-
ance of the condition, if made to the obligee, though refused
by him

; yet if the obligor be afterwards sued, he must plead
that he is still readv to pav it, and tender the money in court.

Co. Lit. 208.

In the performance of the condition of an obligation, the
intention of the parties is chiefly to be regarded : and therefore
a performance in substance is sufficient, though it differ in
words or some material circumstance ; as if one be bound to de-
liver the testament of the testator, if he plead that he had deli-

vered letters testamentary, it is sufficient, Bro. Condition 158;
17 Ed. 4. 3; 1 Roll. Abr. 4^6,

If the condition of an obligation he to procure a lawful dis-

charge, this must be by a release, or some discharge, that is
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pleadable, and not by acquittance, which is hut evidence.

1 Keb. 739. -

If the party who is bound to perform the condition disables

himself, this'is a breach ; as where the condition is, that the

feoffee shall reinfeoif, or make a gift in tail, &c. to the feoffor,

and the feoffee, before he performs it, make a feoffment or gitt

in tail, or lease for life or years in prmsenti orjuturo to another

person, or marry or grant a rent-charge, or be bound in a sta-

tute or recognisance, or become professed ; in all those cases

the condition is broken; for the feoth-e has either disabled

himself to make any estate, or to make it in the same plight or

freedom in which he received il ; and being once disabled, he

is ever disabled, though his wife should die, or the rent, &c,

should be discharged, or he should be deraigned, eve. before the

time of the reconveyance. Co. Lit. 221, 222: PopL 110:

1 Co. 25. a : 1 Roll. Aon 44? : $ Co. 21. a.

Where the condition is in the conjunctive, regularly both

parts must be performed: yet, to supply the intention of the

parties, it is held, that if a condition in the conjunctive be not

'
possible, to he performed, it shall be taken iu the disjunctive ;

as if the condition he, that he and his executors shall do such

a thing, this shall be taken in the disjunctive* because he can-

not have an executor in his life-time; so if the condition be,

that he and his assigns shall sell certain goods, this shall be

taken in the disjunctive, because hoth eannot do it. 1 Rol. Abr.

441; On en, 52: 1 Leofu f^ Goulds. 7 1*

See farther in this Diet. tits. Condition, Consideration,

Gaming, Marriage; as to Resignation Bonds, see tit. Parson,

A bond made with condition "not to give evidence against a

felon, &c. is void ; but the defendant must plead the special

matter. 2 Wilson, 341. &c. Condition of a bond to indemnify

a person from any legal prosecution is against law, and void.

1 Luftr. (i(>7. And if a sheriff takes a bond as a reward for

fining of a thing, it is void, Salh\

A bond for payment of a sum of money to the obligee, to

induce him to discharge a person in his custody as an impressed

sailor, is void. 9 East, 4 Hi, A bond given to persons who

would be prejudiced by a private act of parliament, in consi-

deration of their withdrawing their opposition to it, is not

illegal. Jac. R. 64 : 2 Madd. 356 : and see Bac. Ab. Obli-

gation (C.) (7th ed.) The obligor cannot plead that the con-

sideration or condition of the bond was in fact different from

what is stated, unless he shows fraud ; for he is estopped by his

deed. 2 Barn. cy AdoL 544. But if he shows fraud or illegality,

he may so plead. 2 WUs. 247: 9 East, 408 : 9 Bam. $ C. 462.

V. L The Discharge and Satisfaction of Bonds.—Where a

lesser sum is paid before it is due, and the payment is accepted,

it shall be good in satisfaction of a greater sum but after the

money is due, then a lesser sum, though accepted, sluiil not be

a satisfaction for a greater sum. Thus in debt upon bond

conditioned to pay Si. defendant pleaded payment of 51. before

1 he day mentioned in the condition, which the obligee accepted

in satisfaction of the bond, and upon demurrer this was ad-

judged a good plea. Moor, 617. Vide 3 Bulsl. 301.—Payment

after the day, of a less sum, is not good, as the bond is for-

faited, at common law ; and there is not any statute to relieve.

See Bac. Ah. Accord and Satisfaction. (A.) (7th cd.)

Debt upon bond of 167. conditioned to pay Bl. 10s. on a

certain day ; the defendant pleaded, that, before that day, he,

at the request of the plaint iff, paid to him 51. which he ac-

cepted in satisfaction of the debt ; and upon demurrer, the

plaintiff had judgment, because the defendant had pleaded the

uavment of the 5l, generally, without alleging that it was in

.satisfaction of the debt. It is true, he sets forth, that it was

accepted in satisfaction of the debt, hut it ought likewise to be

paid in satisfaction. 5 Rep. 117- Debt UpOtl bond, condi-

tioned, that in consideration the plaintiff had paid 121. to the

defendant, he became bound to pay the plaintiff \2l. if he lived

one month after the date of that bond ; and if not paid at that

time then to pay him HI. if he lived six months after the

date of the bond ; the defendant pleaded, that after the six

months he paid plaintiff 8f„ and then gave him another bond

in the penalty of 20/. conditioned to pay him 10/. on a certain

day, in full satisfaction of the other bond, and that the plaintiff

did accordingly accept the said bond; upon a demurrer to this

plea, it was held ill ; for admitting that one bond might be

given in satisfaction of another, yet it eannot be after the other

is forfeited, as it was in this case ; because after the forfeiture

the penalty is vested in the obligee, and a less sum cannot be a

satisfaction for a greater. 1 LuL 464,

It hath been adjudged, that the acceptance of one bond can-

not be pleaded in satisfaction of another bond. Go, Car. 85:

Moor, 872: Cro. Eliz. 7\6. 727: 2 Cro. 579- Thus in debt

on a bond of 100/. conditioned for the payment of 52L 10.?. on

a certain day, the defendant pleaded that at the day, ike. he

and his son gave a new bond of 100/, conditioned for the pay-

ment of 521. 10s. at another day then to come, which the

plaintiff accepted in satisfaction of the old bo/id; and upon

demurrer it was adjudged for the plaintiff, because the accept-

once of a new bond to pay money at another day, could not be

a present satisfaction for the money due on the day when it

was to be paid on the old bond. IJob. 68. Hut it is otherwise

where the second is not given by the obligor ; as in debt upon

bond a«*ainst the defendant as heir, &c. he pleaded that his

ancestor, the obligor, died intestate, and that W. R. adminis-

tered, who gave the plaintiff another bond in satisfaction of the

former : there was a verdict for the defendant ; and it being

moved In arrest of judgment, this distinction was made, that if

the obligor, who gave the first bond, had likewise given the

second, it would not have discharged the first; but in this

case the second bond was not given by him who gave the first,

but by his administrator, which had mended the security, k-

cause he may be chargeable de bonis propriis; and for that

reason the second bond was held to be a discharge of the first.

1 Mod. 2 CZ5. See Bac. Ab. Accord and Satisfaction. (?tli ed.)

2. A bond on which neither principal nor interest has been

demanded for 20 years, will be presumed in equity to be satis-

fied, and be decreed to be cancelled ; and a perpetual injunc-

tion granted to stay proceedings thereon. 1 Ch. Rep. 79"

Finch. Rep. 78 : see' Mod. Ca. 22.—But satisfaction may be

presumed within a less period, if any evidence be given in aid

of the presumption; as if an account between the parties has

been settled in the intermediate time, without any notice

having been taken of such a demand.—Yet length of time is

no legal bar, it is only a ground for the jury to presume satis-

faction. 1 Term Rep'.
£J?0. And the presumption of payment

mav be rebutted by evidence that the obligor had not the

means of paying.
* Fladono v. Winter, 19 Ves. 196: see

1 Camp, 217 : 2 Moo. Malk. 44.

If several obligors are bound jointly and severally, ana the

obligee make one of them his executor, it is a release of the

debt, and the executor cannot sue the other obligor* S ( " 1

r

1 Salk. 300 : and vide 1 Jon. 345. But though it be a release

in law, in regard it is the proper act of the obligee, yet the

debt by this is not absolutely discharged, but it remains asset*

in his hands, to pay both debts and legacies. Cro. Car. 373:

Yelv. 160. See tit. Executor, IV. 8.

If a feme sole obligee take one of the obligors to husband,

this is said to be a release iu law of the debt, being her own

act. 8 Co. 136. a: March. 128.

If one obligor makes the executor of the obligee his executor,

and leaves assets, the debt is deemed satisfied, for lie has

power, by way of retainer, to satisfy the debt ;
and neiihcr he

nor the administrator de l>onis non, eye. of the obligee can ever

sue the surviving obligor. Jfob. 10.

But if two are bound jointly and severally to A. ami the

executor of one of them makes the obligee his executor, yet

the obligee may sue the other obligor. 2 Lev. 13. bee 11

Executor, IV. &
If two are jointly and severally bound in an obligation, w

the obligee release to one of them, both are discharged.

ml



Lit. 232. a. But a covenant not to sue one of several obligors

has not this effect. Dean v. Newhath 8 Term Rep. 168:

6 Taunt. 23Q.

Three were bound jointly and severally in an obligation, and

an action was brought against one of them, who pleaded, that

the seal of one of the others was torn off, and the obligation

cancelled, and therefore void against all. Upon demurrer it

was adjudged, that the obligation, by the tearing off the seal of

one of the obligors, became void against all, notwithstanding

the obligors were severally bound. 2 Lev- 220 : 2 Show. 28$:
Sed. qu.

If the condition of a bond be, that a clerk shall faithfully

serve, and account for all money, &c. to the obligee and his

executors, this does not make the obligor liable for money
received by the clerk in the service of the executors of the

obligee, who continue the business, and retain the clerk in the

same employment, with the addition of other business, and an
increase of salary. 1 Term Hep. 287.— But such a bond is not

discharged by the obligees taking another partner into their

house ; it is a security to the house of the obligees. Ib. 2t)i. n.

And so also as to a similar bond to trustees for an insurance

company. It is a security to the existing body of persons,

carrying on the same business under the same name, and may
be sued on, though the shares are not in the same hands.

12 East, 400. But if the bond is to pay to C. D. and E.

all sums which (her/ shall advance, it does not cover advances

made after death of C and the introduction of another party.

3 East, 484- : and see 3 Camp, 53. acc.; and 1 New R. 34.

VI. Actions and Pleadings on Bonds.— In a bond where se-

veral are bound severally, the obligee is, at his election, to sue

all the obligors together, or all of them apart, and have several

iudgments and executions; but he shall have satisfaction but

once, for if it be of one only, that .shall discharge the rest. Dyer,

ly. 310. Where two or more arc bound in a joint bond, and
only one is sued, he must plead in abatement, that two more
sealed the bond, &c. and aver that they are living, and so pray
Judgment de billa

f
cyr. And not demur to the declaration. Sid.

420.

If action be brought upon a bond against two joint and seve-

ral obligors jointly, and both are taken by capias, here the death

or escape of one shall not release the other; but the same kind

of execution must be taken forth against them: it is otherwise

when they are sued severally. Hob. 5Q.

Also, if two or more be jointly hound, though regularly one

of them alone cannot be sued, yet if process be taken out

against all, and one of them only appears, but the others stand

out to an outlawry, he who appeared shall be charged with the

whole debt. 9 Co. 11 9.

1 f a bond is made to three, to pay money to one of them,
they must all join in the action, because they are hut as one ob-

ligee. Yelv. 177.

So if an obligation be made to three, and two bring their ac-

tion, they ought to show the third is dead. 1 Sid. 238. 420

:

1 f'ent. 34.

Though there be several obligees, yet a person cannot be

bound to several persons severally ; and therefore an obligation
f of 200/. to two, to pay 100/. to the one, and the other 100/. to

' the other, is a void condition. Dyer, 350. a. pi. 20: Hob. 172:

2 Brown f. 207: Yelv. HI'.

If A. bind himself in a sum to B. to pay to C, who is a

stranger, a payment to C. is a payment to B., and in an action

upon it, the count must be upon a bond payable to B. 1 Sid.

295: 2 Keb. 81.

In debt the declaration was, that the defendant became bound
in a bond of , for the payment of to him, his attor-

ney or assigns, and on oyer of the bon^ it appeared, that it was
to pay to the plaintiff's attorney or assigns, without mention of

himself; and on demurrer for this variance it was said, that the

declaration must not be according to the letter of the obligation,

VOL. I.

but according to the operation of the law thereupon. 6 AfW,
228. Robert v. Hamage.

So if A. makes a bond to B. to pay to such person as he shall

appoint; if B- does not appoint one, payment to him is a pay-
ment to B., and if B, appoint none, it shall be paid to B. him-
self, t; Mud. .^s.

IfA, by his I )i 11 obligatory, acknowledges himself to be indebted
to B. in the sum of \0l. to be paid at a day to come, and hinds

himself and his heirs in the same bill in 20/. but does not men-
tion to whom he is bound, yet the obligation is good, and he
shall be intended to be bound to B. to whom he acknowledged
before the 10/. to be due. 2 Roll. Abr. 148. Franklin v.

Turner.

If an infant seal a bond, and be sued thereon., he is not to

plead non est factum, but must avoid the bond by special plead-

ing for this bond is only voidable, and not in itself void.

5 Rep. liy. But if a bond be made by a feme covert, she

may plead her coverture, and conclude non est factum, <§c her

bond being void. 10 Rep 119: see Bac. Ab. Obligation (F t ):

and the note to Thomas Fraser's Coke's Reports, vol. 5.

1 1 y .
b. Or plead non est factum, and give coverture in evi-

dence. If abend depends upon some other deed, and the deed

becomes void, the bond is also void.

As to the pleading of performance, the defendant must set

forth in what manner he hath performed it. Thus, in debt on
a bond, with condition for performance of several things, the

defendant pleads that the condition of the said deed was never

broken by him, and held an ill plea: because, for saving the

bond, it is necessary for the defendant to show how he hath

performed the condition ; and this sort of pleading was never

admitted. 2 Vent. 156.

So if he had pleaded that he performed every thing, it had
been ill ; for the particulars being expressed in the condition,

he ought to plead to oat h particularly ; but if the condition

were for performance of covenants in an indenture, perform-

ance wTere generally a good plea. 1 Lev. 302. This must be

understood where the covenants are set forth, and appear to be

all in the affirmative. For if some are in the affirmative, some
in the negative, or any in the disjunctive, the defendant should

plead specially.

In debt on an obligation for payment of money, &c. the de-
fendant pleads, that at the time and place he was ready to pay
the money, hut that nobody was there to receive it ; and held
ill on a general demurrer, for want of stating a tender, for the

tender only is traversable, 3 Lev. 104.

In debt on a bond with condition, the defendant pleads a col-

lateral plea, which is insufficient ; the plaintiff demurs, and
hath judgment, without assigning a breach ; for the defendant,

by pleading a defective plea, by which he would excuse his non-
performance of the condition, saves the plaintiff the trouble of
assigning a breach, and gives him advantage of putting himself
on the judgment of the court, wrhether the plea be good or not

;

but if the plaintiff had admitted the plea, and made a replica-

tion which showed no cause of action, it had been otherwise;
but if the replication were idle, and the defendant demurred,

yet the plaintiff should have judgment without assigning a
breach. 1 Lev. 55. 84: 3 Lev. 17- 24. This must mean, if

the plea was had in substance.

And in all cases of debt on an obligation with condition

(that of a bond to perform an award only excepted), if the de-
fendant plead a special matter, that admits and excuses a non-
performance, the plain tiff need only answer, and falsify the
special matter alleged ; for he that excuses a non-performance
admits it, and the plaintiff need not show that w hich the de-

fendant hath supposed and admitted. Salic. 138.

But if the defendant pleads a performance of the condition,

though it be not well pleaded, the plaintiff, in his replication,

must show a breach ; for then he has no cause of action, unless

he show it : and this difference will give he true reason, and
reconcile the following cases, 1 Salh* 1 38 ; 1 Lev. 55. 84. 226 :
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1 Saund. 102.159-317: 3 Lev
* 17 '

~>4: 1 VenU 1U: Cr°'

Eliz.320: Yelv. IS. . ,

But by stat. 4 iiaffe, c. 16. if an action of debt be brought

on single bill, or judgment, after money paid, such payment

may be pleaded in bar. So if a bond with a condition, upon

payment of principal and interest due by the condition, though

such payment was not strictly made according to the condition,

yet it maybe pleaded in bar
* Bv stat. 8 and 9 IV. 3. c. 1 L § S, in actions on bonds for per*

f'onuance of covenants, the plaintiff may (which is held

must) assign as rnanv breaches as he pleases, and the jury

may assess damages, the defendant paying the damages, exe-

cution may be staid: but the judgment to remain to answer

any future breach, and plaintiff may then have scire facias

against the defendant; and so tidies quoties. As to the cases

which arc and are not within this statute, see Bac. Ab.

Obligation. (F.) (7th ed.) Generally it applies to all bonds

except those conditioned for payment of a gross sum.

In debt on a bond, the defendant may have several pleas in

bar ; as if the plaintiff sue as executor, the defendant may

plead the release of the testator for part, and for the residue

the release of the plaintiff, so he may plead payment as to part,

and as to the rest an acquittance. 1 Salic. 180.

But a defendant in an action on a bond cannot plead non est

factum, and a tender as to part. 5 Term Rep. 97-

In debt on an obligation the defendant cannot plead nil debet,

but must deny the deed by pleading non est fadurn; for the

seal of the party continuing, it must be dissolved co ligamine

quoligatnr. Hard. 332: Hob. 218.

In bonds to save harmless, the defendant being prosecuted, is

to plead non damnijlcatus, §c.

The stealing of any bond or hill, &c. for money, being the

property of any one/ made felony, as if offenders had taken

other goods of like value. Stat. 7 and 3 G. 4. c. 29. § 5. Sec

tit. Felony,

BONDAGE, Is slavery; and bondmen, in Domesday, are

called servi, but rendered different from villani.— Et de toto

tenemento, quod de ipso tend in bondagfo in soca de Nortone

cum. pertin. Mon, Angl % par. foL u'oy. See Naiivus.

BONIS NON AMOVENDIS. A writ directed to the

sheriffs of London, fcc, where a writ of error is brought ; to

charge them that the person against whom judgment is obtained

be not suffered to remove his goods, till the error is tried and

determined. Reg* Grig. 131,

BONIUM, sen BOVIUM. Boverton, or Cowbridge, in

Glamorganshire, also Bangor, in Flintshire.

BOOKS. By stat. 7 A. c. 14. § 10. if any book shall he taken

or otherwise lost out of any parochial library, any justice may

grant his warrant to search for it ; and if it shall be found, it

shall, by order of such justice, be restored to the library.

The sole right of printing books, bequeathed to the two Uni-

versities of England, the four Universities of Scotland, and the

Colleges of Eton, Westminster and Winchester is secured to

them by stat. 15 G. 3. c. 53.

From the 7th lo the 11th century hooks were very scarce.

To that was chiefly owing the universal ignorance which pre-

vailed during that period. After the Saracens conquered Egypt

in the seventh century, the communication with that country (as

to Europe, Sec.) was almost entirely broken off, and the papyrus

no longer in use. So that paper was used, and as the price of

that was high, books hecame extremely rare, and of great value.

Vide Robertson's History of Charles the Fifth, I vol. 233,

234..

In the eleventh century the art of making paper was in-

vented, the number of manuscripts was therein' increased, and

the study of the sciences greatly facilitated. See farther as to

Books, tit. Literary Property.

BOOK of RATES. See title Customs.

BOOK of RESPONSES, is that which the director of the

chancery keeps, particularly to note a seizure, when he gives

order to the sheriff in that part to give it to an heir, whose ser-

vice has been returned to him. The form of it is resjjondtat

vice comes, $c. Scotch Diet.

BOOKSELLERS, and authors of books, &c. See title

Literaru Property.

BOOTING, or BOTING-CORN, rent-corn, anciently so

called. The tenants of the manor of Haddenham, in com.

Bucks, formerly paid booting corn to the prior of Rochester.

Aniitp of Purveyance, fol. 418. It is thought to he so called,

as being paid by the tenants by way of bote, or boot, viz., as a

compensation to the lord for his making them leases, &c.

BOHCOVICUS and BOROVICUM. Berwick-upon-Tweed

BORDAGIUM. See Bordlode.

BORDARIA. A cottage, from the Sax. lord, domus.

BO RDA RI 1, or BOR D IM ANN I. These words often occur

in Domesday, and some think they mean boors, husbandmen!

or cottagers. In the Domesday inquisition they were distinct

from the villain; and seemed to be those of a less servile condi-

tion, who had a bord or cottage, with a small parcel of land

allowed to them, on condition they should supply the lord witl

poultry and eggs, and otber small provisions, for his board or

entertainment. Some derive the word bordarii from the old

Gall, bords, the limits or extreme parts of any extent ; as the

borders of a country, and the borderers inhabitants in those

parts. Spclm.

BORDER WARRANT. The judge ordinary on either

side of the border betwixt England and Scotland, gives war-

rant for arresting the person or effects of an inhabitant of the

opposite side, until he finds security judicio sisti

BORD-HALFPEN Y, Sax. bord, a table, and halpert^ or

half-penny. SpehnJ] A small toll, by custom paid to the lord

of the town for setting up boards, tables, booths, &c. in fairs

and markets.

BORDLANDS. The demesnes which lords keep in their

hands for the maintenance of their boa?*d or table. Bract. libA.

tract. 3. c. [). Spchn.

BORDLODE, or BORDAGE. A service required of

tenants to carry timber out of the woods of the lord to his house:

or it is said to he the quantity of food or provision, which the

bordarii, or bordmen, paid for their bord lands. The old Scots

had the term of burd, and meei-burd for victuals and provisions,:

and burden sack, for a sack full of provender : from whence it

is probable came our word burden. Spclm.

BORD- SERVICE. A tenure of bord-lauds; by which

some lands in the manor of Fulham in com. Mid. and elsewhere,

are held of the bishop of London, and the tenants do now pay

six-pence per acre in lieu of finding provision, anciently tor

their lord's board or table. Blount.

BORD-BRIGCH, borg-bryce, or burg-bryck, Sax.] A

breach or violation of surety-ship, pledge-breach, or breach »f

mutual fidelity.

BO UEL- FOLK, i, e. country people, from the Fr. Swiff,

foccus, because they covered their heads with such stuffs

Blount.

BORGH UPOX WEIR OF LAW, is to find caution to

answer as law will. Scotch Diet.

BORLASIUS. Borlace.

BOROUGH, Fr. burg, Lat. burgus, Sax. borkoe7\ Sigmfi*

a corporate town, which is not a city ; and also such a townor

place as sends burgesses to parliament. Verstegan saith, that

burg, or burgh, whereof we make our borough, metaphorical!?

signifies a town having a wall, or some kind of inclosure about

it : and all places that, in old time, had among our
f

c^f?
the name of borough, were one way or other fenced orfWtnw

Lit. § But sometimes it is used for villa insigmor,M*

country town of more than ordinary note, not walled. A bo-

rough 'is a place of safety, protection, and privilege, according

to Somner; and in the reign of king Hen. IL burgh

great privileges, that if a bond-man or servant remained

borough a year and a day, he was by that residence mailea "#*
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man. Glanvillc. And why these were called free burghs ^ and
the tradesmen in them free burgesses, was from a freedom to

buy and sell, without disturbance, exempt from toll, &c. granted

by charter. It is conjectured that borhoc, or borough, was also

formerly taken for those companies consisting of tun families,

which were to be pledges for one another: and we are told by
some writers that it is a street or row of houses close to one
another. Bract, lib, 3. tract, 2. c. 10: Lamb, Duty of Const,

p. 8. Vide Squire's A agio- Saxon Government, 236. 24?. 251.

254. 258. 262. 864, Trading boroughs were first formed in the

time of Alfred. Squire, 247. 25 L
In Scotland boroughs are divided into royal boroughs and bo-

roughs of barony j the former holding of the king, the hitter

of a subject. The magistrates of royal boroughs have the same
jurisdiction within the borough as sheriffs in their counties.

A borough is now generally understood to he a town, either

corporate or not, that sends burgesses to parliament. 1 Comm.
114. and Coleridge's Note there. See title Burgage-Tenure,
Parliament.

BOROUGH COURTS. Vide Courts.

BOROUGH HEADS, Bonouftn-uoLDKiis, Bohsiiold-

&B8| or Buusholders, quasi borh-eal^ters. See title Head*
borough.

BOROUGH-ENGLISH. A custom relative to the descent

of lands, in some ancient boroughs, and copyhold manors, that

estates shall descend to (he youngest son; or, if the owner hath

no issue, to his younger brother j Lilt. § Iu'5 ; as in Edmunton,
&c. Kitch. 102.

This is so named, in contradistinction, as it were, to the Nor-
man customs, and is noticed by Glaneille, lib. 7* c. 3.

Littleton gives the following reason for this custom. Be-
cause the younger son, by reason of his tender age, is not so

capable as the rest of his brethren to help himself. Other au-
thors have, indeed, given a much stranger reason for this cus-

tom, as if the lord of the fee had anciently a right of concu-
binage with his tenant's wife on her wedding night ; and that

therefore the youngest son was most certainly the tenant's off-

spring. But it does not appear that this custom ever prevailed

in England (nor even in Scotland), though that error for a long
time prevailed. See this Diet. tit. Mercheta Mulierum.—Pos-
sibly this custom of borough-english may be the remnant of the
pastoral state of our British and German ancestors, in which
the youngest child was necessarily most helpless. See
c2 Comm. 83,

This custom goes with the land, and guides the descent to

the youngest son, although there be a devise to the contrary.

2 Lev. 138. If a man, seised in fee of lands in borough-
english, makes a feoffment to the use of himself and the heirs

male of his body, according to the course of the common law,
and afterwards die seised, having issue two sons, the youngest
son shall have the lands by virtue of the custom, notwithstand-
ing the feoffment. Dyer, 1 79-

If a copyhold in borough-english be surrendered to the use

of a person and his heirs, the right will descend to the youngest

son according to the custom. 1 Mod, 102. And & youngest
son shall inherit an estate in tail in borough-english. Noy, lOh".

But an heir at common law shall take advantage of a condition

annexed to borough-english land
; though the youngest son

shall lie entitled to all actions in right of the land, Sec.

1 Nels. Ab. 3ty6. And the eldest son shall have tithes arising

out of land borough-english; for tithes of common right are

not inheritances descendible to an heir, hut come in succession

from one clergyman to another. Ibid, 3<IJ.

Borough-english land being descendible to the youngest son,

if a younger son dies without issue male, leaving a daughter,

such daughter shall inherit jure representation is, 1 Salic. 2VA.

It hath been adjudged where a man hath several brothers, the

youngest may inherit lands in borough-english: yet it is said

where a custom is, that land shall go to the youngest son, it

doth not give it to the youngest uncle, for customs shall be

taken strictly ; and those which fix and order the descents of

inheritance, can be altered only by parliament. Dyer, 179:
4, Leon. 384 : Jenk. Cent. 220.

By the custom of borough-english, the widow shall have the

whole of her husband's lands in dower, which is called her free*

bench; and this is given to her the better to provide for the

younger children, with the care of whom she is entrusted.

Co, Lit. 33, 1 1 1 : F, N. B. 150: Mo, pi. 566,

Borough-english is one of those customs of which the law
takes particular notice ; there is no occasion to prove that such

custom actually exists, but only that the lands in question are

subject thereto. ] Comm. 76\ But the extension of the cus-

tom to the collateral line must be specially pleaded. Robinson

Gavelk. SB, 43. 93. And as borough-english may be extended

by special custom, so may it be restrained ; and therefore the

customary descent may he confined to fee- simple. Mar. 54
cited Robins, Appendix z see 1 Inst. 110. b, in U*

BOROUGH GOODS. As to their being devisable, see

tits. Will, Executor.

BORROWING. See tit. Bailment.

BO RSHOLDERS. See tit. Ileadborongh.

BORTMAGAD, Sax. Bord, domus § Magad. ancilla^ A
house-maid. Spehn.

BOSCAGE, hoscagium,^ That food which wood and trees

yield to cattle ; as mast, &c. from the Ital. bosco, stlva : but

Manwood observes, to be quit de boscagio, is to be discharge.!

of paying any duty of wind-fall wood in the forest. See

Spehn. in ?t,

BOSCARIA. Wood-houses ; from boscus; or ox-houses*

from bos. Sec Boslar : Mon, Angl, torn, 2. foL 302*

DE BOSCO. Bois, boys.

DE BOSCO ARSO. Brentwood, or burnt.wood.

DE BOSCO ROARDL Borhard.

BOSCUS. An ancient word, signifying all manner of

wood; Bosco
f

Italian, bois, French. Boscus is divided into

high wood or timber, hautboys, and coppice or under-woods,

sub-boscus, sub-bois: but the high wood is properly called

saltus, and in Fleta we read it maeremium. Cum una carecta

de moriuo bosco. Pat. 1 0 H. 6.

BOSINNUS. A certain rustical pipe, mentioned in ancient

tenures.

BOSTAR. An ox stall. Mat, Paris, anno 1234.
BOTE, Sax.] A recompense, satisfaction, or amends. The

Saxon bote is synonymous to the word estovers. See tit. Com-
mon of Estovers. House-bote is a sufficient allowance of wood
to repair, or burn in the house ; which latter is sometimes
called fire-bole. Plough-botc and cart-bote, are wood to be

employed in making and repairing all instruments of husban-
dry : and hay- bote or hedge-bole, is wood for repairing of hays,

hedges, or fences. 2 Comm. 3T>. Hence also comes man-hotc,

compensation, or amends for a man slain, &c. In king Ina's

laws it is declared what rate was ordained for expiation of this

offence, according to the quality of the person slain. Lamb.
€aP- 99* From hence, likewise, we have our common phrase

to-boot, i. e. compensations gratia.

BOTELESS. In the charter of//. 1, to Tho. archbishop

of York, it is said, that no judgment or sum of money shall

acquit him that commits sacrilege; but he is in English called

hot eless, viz. without emendation. Lib. Albus penes Cap. de

Suthnei. int. Plac. Trin. 12 Ed. 2. Ebor, 48. We retain the

word still in common speech ; as it is bootless to attempt such
a thing

; that is, it is in vain to attempt it.

BOfELLARlA. A buttery or cellar, in which the butts

and bottles of wine, and other liquors, are deposited.

BOTHA, A booth, stall, or standing, in a fair or market.

Mon. Angl. 2 par. foL 132.

BOTHAG If M. Boothage, or customary dues paid to the

lord of the manor or soil, for the pitching and standing of

booths in fairs or market*. Paroch. Antiq* p. 680.

BOTHNA, or buthna, seems to be a park where cattle are

inclosed and fed. Hector Borthius, lib. 7- cap. 1-3. Bothcna
also signifies a barony, lordship, &c. Skene.
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BOTILER OF THE KING (pincema regis), is an officer

that provides the king's wines, who (according to Fleta), may

by virtue of his office, choose out of every ship laden with sale

wines, one cask before the mast, and one behind. Fleftt, lib-

c. 21. This officer shall not take more wine than he is com-

manded, of which notice shall be given by the steward of the

kind's house, &c. on pain of forfeiting double damages to the

party grieved ; and also to be imprisoned and ransomed at the

pleasure of the king. Stat. 25 Ml 3. sL 5. c. 21 : see tit.

f 'ustoms. As to butlerage and prisage, see Bac. Ab. Smuggling.

(C.) (7th ed.)

BOTTOMRY, or ottomrcc, fmnus nauficum.^ Is gene-

rally where a person lends money to a merchant, who wants it

to tVaffick, and is to he paid a greater sum at the return of a

certain ship, standing to the hazard of the voyage ;
and in this

ease, though the interest he greater than that allowed by law,

it is not usury. See this subject more fully treated under tit.

Insurance.

The Court of Admiralty has an established jurisdiction over

bottomry bonds, which are founded upon sea-risks, and defeasi-

ble by the destruction of the ship in the course of her voyage :

but where a bond was not defeasible by any such casualty,

and remained in full force whether the ship sunk or swam, the

Admiralty Court doubted its jurisdiction to proceed upon it.

In bottomry-bonds, which are contracts in the nature of

mortgages of ships, the lender and not the borrower is to

run the risk, in consideration of the exorbitant interest allowed

as the ptdium periculi. A bond reserving maritime interest,

but excluding sea- risk, is void. Alias, 2 Hagg. 48.

HOVATA TERR/E. As much land as one ox can plough.

Man. Angl par. fhi 91 : see Oxgang.

BGUCHE OF COURT, commonly called budge of court,

was a certain allowance of provision from the king, to Jus

knights and servants that attended him in any military expedi-

tion. The French avow bouche a court, is to have an allow-

ance at court, of meat and drink : from bouche, & mouth. But

sometimes it extended only to bread, beer, and wine. And
this was anciently in use as well in the houses of noblemen as

in the kind's court.

BOY\EKIUM, or boveria. An ox-house. Mon. AngL par. 2.

fol. 210.

BO VETTUS. A young stecror castrated bullock. Paroch.

Antiq. p. 287.

BOVICULA. An heifer or young cow; which, in the

East Hiding of Yorkshire, is called a wttee, or whey.

BOL CrH OF A TREE. Seisin of land given by it, to hold

of the donor, in capite. Mad. Exch* i. 6'2. See tit. Entry.

BOUND, or boundary, bunda.^ The utmost limits of land,

whereby the same is known and ascertained. See 4 Inst. 318:

and tit. Abuttals.

BOUNDARIES OF COUNTIES, &c. By star. 7 G. 4.

c. tf4. § 1- felonies and misdemeanors committed on the

boundaries of counties, r within 500 yards thereof, or begun

in one county and completed in another, may be tried in

cither. And by § 13. where the side, centre bank, &c. of any

river, canal, or highway, constitutes the boundaries of two

counties, offences commit ed in any journey or voyage, may be

tried in any county through which the course of the voyage or

journev mav have been.

BOUND BAILIFFS. See tit. Baittjfif.

BOUNTIES ON EXPORTATION. See tit Navigation

Ad.
BOUNTY OF Q. AWE, for maintaining poor clergymen.

See FitSt Fruits.

BOW- BEARER. An under officer of the fores I, whose

office is to oversee, and true inquisition make, as well of sworn

men as unsworn, 111 every bailiwick of the forest ; and of all

manner of trespasses done, either to vert or venison, and cause

them to be presented, without any concealment, in the next

court of attachment, kc. Crowpt. Juris, fol. 201.

BOWYERS. One of the ancient companies of the city of

London. By stat. 8 EHz. c. 10, a howyer dwelling in London,

was to have always ready fifty bows of elm, witehhasel, or ash,

well made and wrought, on pain of 10.9. for every bow wanting;

and to sell them at certain prices, under the penalty of 40i.

And by stat. 12 E. 4. c. 2. parents and masters were to pro-

vide for their sons and servants a bow and two shafts, and

cause them to exercise shooting, on pain of 6s. 8d. &c. See

also $iat* 33 H. 8. c.6: and tit. Game.

BRACELETS. Hounds, or rather beagles of the smaller

and slower kinds. Pat. I lUch. t>. p. 2, m. 1.

Bli ACENARIUS, Fr, braconnier.'] A huntsman, or master

of the hounds. Anno 2(i Ed. 1 .
Hot. 1 0. in dorso.

BRACETUS. A hound : tracheitis is in Er. bracket, braco

cants sagaj, indagafor lepornm ; so braco was properly the

lar^e fleet hound; and bravhetus the smaller hound; and

brachde the bitch of that kind. Monastic. Aug. torn. 2. p. 283,

BRACIXL M- A brewing: the whole quantity of ale

brewed at one time, for which totsestor was paid in some manors.

Brecina, a brew-house, MS*
BRAN DI NO in the hand, or face, with a hot iron. A pu-

nishment inflicted by law for various offences, after the offender

h;uh been allowed clergy. See tit. Clergy, benefit of.

BRANDY. A liquor made chiefly in France, and extracted

from the lees of wine. In the stat. 20 Car. % c. I. upon an

argument in the Exchequer, anno \66S t whether brandy were

a strong water or spirit, it was resolved to be a spirit: but in

the year l6'()9, by a grand committee of the whole House of

Commons, it was voted to be a strong water perfectly made.

See the stat. 2id Car. 2. c. 4 : see tits. Customs, Excise, Navi-

gation Act.

Bli ASIUM, malt : in the ancient statutes brasiator is taken

for a brewer, from the Fr. brasseur; and at this day is used

for a maltster or malt-maker. Paroch. Antiq. p. 4<j(>.

BRASS, is to be sold in open fairs and markets, or in the

owners' houses, on pain of 10/., and to be worked accnnlinu to

the goodness of metal wrought in London, or shall he for-

feited : also searchers of brass and pewter are to be appointed

in every city and borough by head officers, and in counties by

justices of peace, &c., and in default thereof, any other person

skilful in that mystery, by oversight of the head officer, may

take upon him the search of defective brass, to be forfeited,^

Stat. 19 IE 7- C. 6. Brass and other metal fxed to any

building, persons stealing or ripping, cutting or breaking, with

intent to steal, guilty of felony, and may be punished as in

ease of simple larceny'. 7 and S G. 1. c 2[h § *4 : and see tit.

Fixtures.
(

BRAWLING, or QUARRELLING IN THE CHUBCHl

See Church, Churchwarden.

BREACH OF CLOSE. See tit. Trespass.

BREACH OF COVENANT. The nor performing of any

covenant, expressed or implied, in a deed ; or the doing an act,

which the party covenanted not to do. See tit. C-remnt.

BREACH OF DUTY. The not executing any office, em-

ployment, or trust, &c. in a due and legal manner,

BREACH OF PEACE. Offences against the public peace,

are either such as are an actual breach of the peace, or con-

structively so, by aiding to make others break it. Sec t»t-

Peace.

BREACH OF POUND. The breaking any pound *

place where cattle or goods distrained are deposited, to rescue

sueh distress; which is an indictable offence at common IMS

See tit. Distress; Pound-breach.

BREACH OF PRISON. See tit. Escape; Prison-breaking

BREACH OF PROMISE, violaleo fideir\ A breaking w

violating a man's word, or undertaking ; as, where a pel***

commits any breach of the condition of a bond, or hisfiflw

nant, &c. entered into, in an action on the bond, lhe

breach must be assigned. In debt on bond, conditioned W

give account of goods, &c. a breach must be alleged, or tw

plaintiff will have no cause of action. 1 Saund. 102. See tw

Bond, Condition, Covenant.



B II E 13 R I

BREAD and BEER. The assise of bread, beer, and ale,

&c. is granted to the Lord Mayor of London and other corpo-

rations. Bakers, &c, not observing the assise, to be set in the

pillory. Stat. 51 //. 3. st. 1 : OrtL Piston and 51 //. 3. st. 6:

vide 2 and 3 Ed. 6. c* 15.

By stat + 31 G. 2, c. 29. (explained and restrained as to time

of prosecution to seven days, 33 G. 3. c. 37.) containing regu-

lations concerning the assise of bread, and tc prevent adultera-

tion, so much of stat. 5\ H. 3. st. 6". intitled assisa pdnis et

cervisice, as relates to the assise of bread, and the stat. 8 A.

c. 18., and all amendments by subsequent acts, are repeated.

The weight of the peck loaf, when well baken, is fixed at

17/6* ftoz. Avdps., and the rest in proportion. The weight of

a sack of flour, at 2 cwt. 2 (jrs. or 280 lb. net, which is to pro-

duce twenty peck loaves, weighing 3<¥]lbs. Soz. So that 31b*

Goz. is added to the weight of the flour by the materials of

each peck loaf, when baked. And see farther stat. 32 G. 2.

c. J 8. how penalties not appropriated by stat. 31 G. 2. c. 29-

shall be distributed. See also stat 3 G. 3. c. 6. {for Scot-

land), &e., and c. It. wherein there are farther regulations

concerning the assise of bread, and for preventing the adulte-

ration thereof.

See also stat, 13 G. 3. c. 62,, as to standard ivheatcn bread.

And see tit. Com.
See the stat. 36 & 3. c. 22., amended by 41 G. 3. (U. K)

r. 12. respecting inferior sorts of bread; 37 G. 3. e. 98:
38 G. 3. c. 6S;# and c. v. 39 and 40 G. 3. c. 74. 97 ! and
45 G 3. c. 23. as to the assise and price of bread in Loudon
and its environs, hut which are all repealed by a local act,

55 G. 3. c. 99* As to the assise of bread out of London, &c.

see 31 G. 2. c. 29: 13 G. 3. c. 6'2
: 37 G« 3. c. 9H : 45 G. 3.

c. 23 : anil o3 G. 3. c. Il6: see also 39 and 40 G. 3. c. 18. 74:

41 G. 3. *f. 1. e. Hi, 17: and 41 G. 3. ( K K.) e. I, 2. for

temporary regulations to prevent the sale of bread till baked
tweuty -t\

i

u r hoil rs.

By slat. 34 G, 3. c. fit. bakers are prohibited from carrying

on their trade during Sundays, except at certain hours.

Under these statutes, bread deficient in weight or quality

may be seized byJustices, tnai/ors, Cyc; and bread is to be marked
by the bakers according to its quality* W. for wheaten, and H.
for household,

BUKA J ) ok Tkket, or Trite3 pan is fritici.^\ Is bread men-
tinned in the stat, 51 //. 3. of assise of bread and ale, wherein
are particularised ivastei-hread, cocket-bread, and bread of free/,

which answer to the three sorts of bread mentioned in the

statute of Anne, called while, wheaten. and household bread.

In religious houses they heretofore distinguished bread by these

several names, partis armigerorum, pan is conventualis, pan is

pun ovum, vi pants famnlorum. Antitf. AW.
BREAK I NO OF A1U1KSTMENT, is an action wherein it

is narrated, that though arrestment was laid on, payment,
nevertheless, was made ; the 'pursuer, therefore, concludes, that

the breaker should refound him, and besides, should be punished
according to law, Scotch J) ret.

Brkakfn<t and entering any dwelling-house, whether by
night or by day, and stealing therein goods, however small the

amount, is now felony, and the ollender shall sutler death.

By 7 and 8 & 4. c. 2y. § II, 12. persons entering a

dwelling-house with intent to commit felony, or being therein

and committing felony, and breaking out of the same in the

night time, are guilty of burglary. See farther tits. Burglary,

Cli ureft , Hansel)reaking.

BltFCCA, from the Fr. breckeJ] A breach or decay. In

some ancient deeds there have been covenants for repairing

vatros vt breccas, portas et Jossata, $c. De hrecca utpta*

inter Woolwich et Greenwich supervidend. Pat. Hi It 2*

A duty of per ton on shipping was granted for amending
and slopping of Dam'nham breach, by stat. 12 A* c. 17*

BRECINA. Vide Bracimim.

BREDE, A word used by Bracton for broad: as too large

and too hrede, is proverbially t'oo long and too bruad. Bract.

lib. 3. tract. 2. r. 1". There is also a Saxon word hrede signi-

fying deceit. Leg. Canut. c. 44.
* BREDW1TF, Sax. bread and wUc.~\ A fine or penalty

imposed for defaults in the assise of bread ; to be exempt from

whic h was a special privilege granted to the tenants of the

honour of Wallingford bv king Henrv II. Paroch. AntUp 114.

B UK HON an i* BRKHOX LAW. See tit. Ireland.

BRESINA. Wether-sheep. Mon. Angl. 1. c. 406.

BKENAGIUM- A payment in bran, which tenants an-

cient Iv made to feed their lord's hounds. Blount.

BRETOVSE, or BRETOISE. The law of the marches

of Wales, in practice among the ancient Britons.

BREVE. A writ; by which a man is summoned or attache

d

to answer in action ; or whereby any thing is commanded to be

done in the king's courts, in order to justice, &e. It is called

breve from the brevity of it; and is directed either to the

chancellor, judges, sheriffs, or other officers. Bract, lib. 5.

tract. 5. cap. 17. See Skene de verb. Breve
f
and this Diet. tit.

Writ.

BREVE PERQUIRERE. To purchase a writ or licence of

trial, in the king's courts, by the plaintiff, atti breve perqui-

sirit ; and hence comes the usage of paying 6s. Sd. fine to the

king, where the debt is 40/. and of \0s. where the debt is

100/. &c. in suit and trials for money due upon bond, &e.

BREVE DE RECTO. A writ of right or licence for a

person ejected out of an estate, to sue for the possession of it

when detained from him. See tit. Right.

BRKVlA TFSTATA, It is mentioned by the feudal writers.

Vide Feud. I. 1. 64. Our modern deeds are in reality nothing

more than an improvement or amplification of the brevia testa.

See tit. Deed.
BREVIBUS and ROTULIS LIBERANDIS. A writ or

mandate to a sheriff to deliver unto his successor the county,

and the appurtenances, with the rolls, briefs, remembrance, and

all other things belonging to that office. Keg, Grig. Jot 2W>.

BREWERS As to the dimensions of their casks, see tit.

Coopers.^By stat. 24- G. 3. st. 2. c. 41. brewers of strong and

small beer are to take oni annual licences from the officers of

excise.— Brewers are by this and other acts subject to various

regulations under the excise laws.— Duties of excise are im-

posed on beer and ale by various acts.— Notice to the Excisi

Office must be triven, and entry made, of places for brewing

beer and ale. S^q sfutx. 12 C. 2. c. 24: J 5 (}, 2. c. 1 1 ; ami

5 G. 3. c. 4:3 : see also stats. 1 IV. ey M. sf. 1 . e. 24> : 7 and 8 It . &
c. 30: 8 and 9 IV. 3. c. l<>: S3 G. 3. c. 9.3 : ¥1 G. 3. c. 3$.

to prevent frauds by brewers. By stat. 32 G 3. c. 8, £ I. com-

mon brewers must not sell beer in less quantities than casks

of
4.J

gallons. By a by-law of the common council, brewers'

drays shall not be in the streets of London after eleven in the

forenoon in summer, and one in winter. 2 Sira. 1085:

Hardn>*4/Q5: Aridr.Ql. See tir. Excise.

BIMliKRY, from the Fr briber, to devour or eat greedily.]

Is a high otfence, where a person, in a judicial place, takes

any fee, gift, reward, or brocage, for doing his office, or by

colour of his office, but of the king only. 3 Inst. 1 4o ; Ilank.

p. a i. c. 67.

Taken more largely, it signifies the receiving, or offering,

any undue reward, to or by any person concerned in the admi-

nistration of public justice, whether judge, officer, &c to in-

fluence his behaviour in his office ; and sometimes it signifies

the taking or giving a reward for appointing another to a

public office. 3 Inst. <) : 1 Comm. \3\). To take a bribe of'

money, though small, is a great fault ; and judges' servants

may he punished for receiving bribes. If a judge refuse a bribe

offered him, the offerer is punishable. Fortescue, cap. 51.

Bribery in inferior judicial or ministerial offices is punished

bv tine and imprisonment, which may also be inflicted on those

whooffer a bribe, though not taken. 4 Comm. 140 : 3 fust. 147.

Bribery in a judge wFas anciently looked upon as so heinous an

otfence, that it was sometimes punished as high treason; and

it is at this day punishable with forfeiture of office, fine, and
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imprisonment. Blackstone says, that Chief Justice Thorpe

was hanged for this offence in the reign of Edward HI. ; but

this is denied hy Lord Coke, 3 Inst* 145 : and see Rot. Pari.

10 R. 2. st 2i for his pardon.—And by a stat. 11 fif. 4. all

judges and officers of the king, convicted of bribery, shall forfeit

treble the bribe, be punished at the king's will, and be dis-

charged from the king s service for ever. 4 Comm. 140. cites

3 Inst* 14-6.—In the reign of King James L the earl of

Middlesex, lord treasurer of England, being impeached by the

commons for refusing to hear petitions referred to him by the

king, till he bad received great hrihes. &c, was, by sentence of

the lords, deprived of all his offices, and disabled to hold any

for the future, or to sit in parliament ; also lie was fined fifty

thousand pounds, and imprisoned during the king's pleasure
;

1 Hawk. P. C. Ci 67* § 7 ; but the fine was remitted on the

accession of Charles I. and the proceeding appears to have been

instigated rather by revenge than justice. In llth George I.

the lord chancellor was impeached by the commons with great

zeal> for bribery, in selling the places of masters in chancery,

for exorbitant sums, and other corrupt practices, tending to

the great loss and ruin of the suitors of that court : and the

charge being made good against him, being before divested of

office, he was sentenced by the lords to pay a fine of thirty

thousand pounds, and imprisoned till it was paid. Sec 6 Sta*

Tri. 112.

By stat. 12 I\\ 2. c. 2, the chancellor, treasurer, justices of

both benches, barons of the exchequer, &c. shall be sworn not

to obtain or nominate any person in any office for any gift,

brocage, &e. And the sale of offices concerning the ad minis*

tration of public justice, Sec* is prohibited on pain, forfeiture,

and disability, Sec. by 5 and 6' Ed* 6. c* \6. (This is repealed

as to the customs* by 6" G. 4, c* 105. § 10.) In the construction

of the statute of Ed. 6. it has been resolved that the offices of

the ecclesiastical courts are within the meaning of that act, as

well as the offices in the coo i ts of common law ; Van no office

in fee is within the statute; and it hath been adjudged, that

one who contracts for an office, contrary to the purport of the

said statute 5 and (j Ed. 6. c* 16\, is so disabled to bold the

same, that he cannot be restored to a capacity of holding it by

any grant or dispensation whatsoever. Cro. Jac. 2f>9- 386

:

I 11air k. P. C. c. 67. It is said the statute docs not extend to

the plantations. Salk, 411: 1 Hawk. P. G\ c. 67. § 5,

To bribe persons either by giving money or promises, to vote

at elections of members of corporations which arc erected for

the sake of public government, is an offence for which an itl*

formation will lie. l
c> Mod. 314: 2 Ed. Rayin. 1377:

1 Black. 3S3* 15 ut the court will grant s uc]t information

very cautiously, since the additional penalties by statute.

J Black. 380. See tit. Parliament.

An attempt to induce a man to advise the king, under the

influence of a bribe, is criminal, though never carried into

execution. 4 Burr. 2499- Offering money to a privy councillor,

to procure the reversion of an office in the gift of the crown,

has been adjudged a misdemeanor and punishable by informa-

tion. Rex v. Vaughan, 1 Hank. P. C. c* 6"7. § 7* in note*

As to officers of the Customs, &c. taking bribes, see tit.

Customs.

As to bribery in elections to parliament, see tit. Parlia-

mentj, VI. (B, 3.) and farther in general, tit. Extortion.

Bribery still remains a crime at common law, and the

legislature never meant to take away the common law crime,

but to add a penal action. Burr. Rep. 1335 : 1 Black. Rep.

$80. And a conviction upon information granted by the Court
of K. B., is the same as if the defendant had been convicted upon
an indictment.

BRIBOUR, Fr. bribeur.~] Seems to signify in some of our
old statutes, one that pilfers other men's goods. 28 Ed. 2. cap. 1.

BRICOLIS, An engine mentioned in Blount, by which walls

were beaten down.
BRICKS and TILES, By stat. 17 Ed* 4. c. 4. the earth

fi,c tiles is to be digged and cast, up before the 1st of November

yearly, stoned and turned before the 1st of February, and

before the 1st of March following. Every common tile must

be 10-^- inches long, 6\ broad, and > an inch thick Hoof tiles

13 inches long, Sec. And persons selling tiles contrary thereto

forfeit double the value, and are liable to fine.

By stat. 17 G. 3. c. 42. bricks when burnt are to be 8^
inches long, 2^ thick, and 4 wide. Contracts for ingrossing

and enhancing the price of bricks made void, and a penal tv

of 201* imposed on the parties, and directions arc given as to

pantiles.

Bricks and Tiles are liable to duties of excise and to regu-

lations for securing that duty in Great Britain and Irclani

Sec tit. E.vrixc.

BRIDGE, pon&J\ A building of stone or wood erected across

a river, for the common case and benefit of travellers. Public

bridges, which arc of general convenience, are of common right

to be repaired by the whole inhabitants of that county in which

they lie. Hflkfs P. C. 143; 13 Co. 33: Cro. Car. 365.

The inhabitants of a county are bound to repair every public

bridge within it ; unless, when indicted for the non-repuir of ir,

they can show by their plea that some other person is liable:

and every bridge in a highway is, by stat, 22 II. 8. c* 5. deemed

a public bridge for this purpose. 1 East R. ljJS.

Where a particular district re- built a foot-bridge over a more

convenient part of the stream, and converted it into a bridge

for horses, carts, and carriages ; as the district was not bound

by custom to build or repair such a bridge, but a foot-bridge

only, and as they built quite a different bridge in a different

place, which proved of common public utility to the county,

the counh/, and not the district, are bound to repair it

Burr* : Blackst. 685.

But a corporation aggregate, either in respect of a special

tenure or certain lands, or in respect of a special prescription

;

also any other person, by reason of such a special tenure, may

. be compelled to repair them. Hales P. C. 143 : Dtdt. c* 14:

6 Mod. 307.

A tenant at will of a house which adjoins to a common

bridge, although be is not bound as between landlord and

tenant to repair the house, yet if it become dangerously nnnous

to the necessary intercourse of the bridge, the tenant is bound

by reason of his possession, to repair it so far as to prevent the

public being prejudiced, Ed. Raym. 856.

At common law those who arc bound to repair public bridges

must make them of such height and strength as shall be an-

swerable to the course of the water ; and they are not trespas-

sers if they enter on any land adjoining to repair them, or lay

the materials necessary for the repairs thereon. Dalt. cnp. 16.

If a man erects a bridge for his own use, and the people travel

over it as a common bridge, he shall, notwithstanding, repair it

:

though a person shall not be bound to repair a bridge, built by

himself for the common good and public convenience, but the

county must repair it. 2 Inst* 701 : X Salk. S5Q. Where the

inhabitants of a county are indicted for not repairing a bridge,

they must set forth who ought to repair the same, and traverse

that they ought. 1 Vent. €56\ Unless, perhaps, where the

real question is, whether it be a public or a common bridge,

A vill may be indicted for a neglect in not repairing a bridge;

and the justices of peace in their sessions may impose a fine for

defaults. And any particular inhabitant of a county, or tenant

of land charged to repairs of a bridge, may be made defendant*

to an indictment for not repairing it, and be liable to pay tbfi

fine assessed by the court for the default of the repairs, who

are to have their remedy at law for a contribution from those

who are bound to bear a proportionable share of the charge*

f) Mod. 307.
If a manor is held hy tenure of repairing a bridge or high

way, which manor afterwards comes into several hands, in such

case every tenant of any parcel of the demesnes and services i*

liable to the whole charge, but shall have contribution of the

rest ; and this though the lord may agree with the purchaser

to discharge them of such repairs, which only binds the tori



and doth not alter the remedy which the public hath. 1 Danv.

Ah. 7 i t : 1 Salk. 358.

So if a manor, subject to such charge, conies into the hands

of the crown, yet the duty upon it continues ; and any person

claiming afterwards under the crown, the whole manor, or any

part thereof, shall he liable to an indictment or information,

for want of due repairs. 1 Salk. 358.

If part of a bridge lie within a franchise, those of the fran-

chise may be charged with the repairs for so much : also, by a

special tenure, a man may be charged with the repairs of one

part of a bridge, and the inhabitants of a county are to repair

the rest 1 Hawk. P. C. c. 77- § 2 : Rai/m. 384, ?&5«

Where the king enlarges the boundaries of a city by

annexing part of the county to the county of the city, the

inhabitants of the county of such city are bound to repair

bridges Iviug in the said enlarged boundaries, though such

bridges were at the time of the making of the stat.

22 H. 8. c 5. within the county at large. St? a. 177- And
the true ground of this decision appears to have been, that the

statute lays no absolute charge till the bridge is in decay : so

that when the statute was made, though the bridges were

within the county at large, yet, as they were not in decay, the

statute had no operation on them before they were annexed to

the county of the city.

Indictments for not repairing of bridges will not lie but in

case of common bridges on highways
;
though it hath been ad-

judged they will lie for a bridge on a common footway. Mod.

Cas. 256. Not keeping up a ferry, being a common passage

for all the king s people, is indictable, as well as not keeping

up bridges. I Salk. 12.

Jiy stat. 22 II. 8. c. 5. all householders dwelling in any

county or town, whether they occupy lands or not : and all

persons who have land in their own possession, whether they

dwell in the same county or not, are liable to be taxed as in-

habitants towards the repairs of a public bridge. Where it

cannot be discovered who ought to repair a bridge, it must he

presented by the grand jury in quarter sessions ; and after in-

quiry, and the order of sessions upon it, the justices may send for

the constables of every parish, to appear at a fixed time and place,

to make a tax upon every inhabitant, &c; but it has been usual,

in the levying of money for repairs of bridges, to charge every

hundred with a sum in gross, and to send such charge to the

high constables of each hundred, who send their warrants to

the petty constables, to gather it, by virtue whereof they assess

the inhabitants of parishes in particular sums, according to a

fixed rate, and collect it ; and then they pay the same to the

high constables, who bring it to the sessions.

This method of raising money was long observed ; but by

stat. 1 Ann. c. IS. justices in .sessions, upon presentment made
of want of reparations, are to assess every town, parish, &c. in

proportion, towards the repairs of a bridge and the money
assessed is to he levied by the constables of such parishes, &a ;

and being demanded, and not paid in ten days, the inhabitants

shall be distrained ; and when the tax is levied, the constables

are to pay it to the high constable of the hundred, who is to

pay the same to such persons as the justices shall appoint, to be

employed according to the order of the justices, towards

repairing of the bridge : and the justices may allow any person

concerned in the execution of the act, 3d. per pound out of the

money collected. All matters relating to the repairing and

amending of bridges, are to he determined in the county where

they lie, and no presentment or indictment shall be removed by

certiorari. And by this statute, the evidence of the inhabit-

ants of those places where the bridges are in decay, shall be

admitted at any trial upon an information or indictment, &c.

By the common law, as declared and defined by stat. 22 //. 8.

c. 5. where the inhabitants of a county are liable to the repair

of a public bridge, they are also liable to repair 300 feet of the

highway at each end of the bridge. R. w Inhabitants of ike

Weil Riding of Yorkshire, 7 Eak /?. 388. affirmed in error,

5 Taunt. 284.

The inhabitants of a county are only bound to repair bridges
over such waters as answer the description ofJiumen vel cursus
aquce, that is, water flowing in a channel between banks, more
or less defined, although such channel may be occasionally dry

;

and therefore, where the road by which a bridge was ap-
proached passed between meadows, which were occasionally
flooded by rain, and for convenient way to the bridge a raised

causeway had been made, having arches or culverts at intervals
fur the passage of the flood water, which were equally necessary
to the safety of the main bridge and the causeway; it was
held that the inhabitants of the county were not bound to re-

pair such arches, being at the distance of more than 300 feet

from the main bridge. 1 Barn. § Adol. 28{).

The county or riding is liable to the repair of a bridge built

by trustees under a turnpike act, there being no special provi-

sion for exonerating them from the common law liability,

or transferring it to others, though the trustees were enabled

to raise tolls for the support of the roads. 2 East R, 342.
The county is liable to repair a bridge built in the highway

and used by the public above 40 years, though originally

erected for the convenience of an individual. 2 E. R. 35(L n.

See R. \. Buckingham.shire inhabitants, 12 East R. 102.

A new and substantial bridge of public utility, built within

the limits of one county, and adopted by the public, must be

repaired by the inhabitants of that county, although it he built

within 300 feet of an old bridge, repairable by the inhabitants

of another county, who were bound in consequence under the

stat. 22 H. 8. v. 5. to maintain such 300 feet of road, though
lying in the other county. R. v. Inhabitants of Devon,
14 East R. 377.
By 14 G. 2. c. 33. the justices at their general sessions may

purchase or agree with persons for any piece of bind, not above
one acre, near to any county bridge, in order to enlarge or

more conveniently rebuild it ; and the ground shall be paid for

out of the money raised by statute 12 G 2. c. 2$. for better

assessing, collecting, and levying of county rates, eve See W.
County Rates.

By' the said stat. 12 G. 2. c. 29. § 14. when any public

bridges, Sec. are to he repaired at the expeuce of the county,

the justices at their general or quarter sessions, alter present-

ment made by the grand jury of their want of reparation, may
contract with any person for rebuilding or repairing the same,
for any term not exceeding seven years, at a certain annual sum.
They are to give public notice of their intention to make such

contracts, which are to he made at the most reasonable prices,

and security given by the contractors for performance ; which
contracts are to be entered with the clerk of the peace.

43 G. 3. c. 51. surveyors of county bridges, &c. in England,
empowered to get materials for the repair of bridges in the

same manner as surveyors of highways, under 13 G. 3, c. 78.

Quarter sessions may widen and improve or alter the situation

of county bridges, &c. Id. § 2, Tools and materials provided
by the quarter sessions vested In the surveyor. Id. § 3. In-
habitants of counties may sue for damage done to bridges in

the name of surveyors. Id. § 4. What sort of bridges inha-

bitants of counties shall he liable to repair. Id. § 5. Aits
shall not extend to bridges repaired by tenure. § 7-

No persons are compellable to make a new bridge but by act

of parliament : and the inhabitants of the whole county cannot,

of their own authority, change a bridge from one place to

another.

If a man has toll for men and cattle, passing over a bridge,

he is to repair it ; and toll may be paid in these ca^es, by pre-

scription, or statute*

An action will not lie by an individual against the inhabit-

ants of a county for an injury sustained from a county bridge,

being out of repair. Russell v. Men of Devon, 2 T. R. 66%
An indictment for not repairing a county bridge may be re-

moved by certiorari at the instance of the jyroscculory notwith-
standing the general words of the stat. 1 Ann. c. 3 8, § 5. that

no such indictment shall be removed by certiorari. 6 T. R.
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lj)4; affirmed in error. 3 Boss $ Pilk 345. And many in-

Mances have occurred where informations and indictments for

such offences have been so removed by the prosecutor, some

of whit h happened soon after the passing of the stat. 6 T. /r.

IJJL And so also a certiorari to remove such an indictment,

may he granted where others than the inhabitants of a county

are bound to ivpair the bridge, the stat. ai' Anne extending only

to bridges where the councy is charged to repair : for when a

private person or parish is charged, and the right will come in

question, the act of W. and M* had allowed the granting a

certiorari. Stra. QQO*

By stat. 7 and 8 & 4. c 30. § IS. if any person shall un-

lawfully and maliciously pull down or in anywise destroy any

public bridge, or do any injury with intent, and so as thereby

to render such bridge, or any part thereof, dangerous or im-

passable, every such offender shall be guilty &f felony, and

being convicted thereof, shall be liable, at the discretion of the

court, to be transported beyond the seas for life, or for any

term not less than seven years, or to be imprisoned for any term

not less than four years, and if a male to be once, twice, or

thrice publicly or privately whipped (if the court shall so

think fit) in addition to such imprisonment.

By 7 G. 1% c. (ik § I;"), in an indictment or information for

felony or misdemeanor committed with respect to any bridge,

&c. erected or maintained wholly or in part at the expence of

a county, riding, or division, or in respect to any goods pro-

vided at the expence of any such county, &c. to be used in

making, repairing, &c. any such bridge, &c. or the highway at

the ends thereof, the same may be laid to be the property of the

inhabitants of such county, riding, or division.

BRIDGE-MASTERS. There are bridge-masters of Lon-

don-bridge, chosen by the citizens, who have certain fees and

profits belonging to their office, and the care of the said bridge,

&t\ J,ex. Land in. 283.

BRIEF, brevis-"} An abridgment of the client's case, made
out of the instruction of counsel, on a trial at law

;
wherein

the case of the party is to be briefly but fully stated, the proofs

must be placed in due order, and proper answers made to what-

ever may be objected against the client's cause, by the opposite

side ; and herein great care is requisite, that nothing be omitted

to endanger Ihe cause.

An attachment has been granted against a party and his at-

torney for surreptitiously getting possession of the brief of a

counsel on the other side, and applying the same to an impro-

per purpose in his defence. See Bateman v. Conway, 1 Bra.

P. C. 519. Svo. ed.

Though a brief is not of itself evidence against the party for

whom it is prepared, yet, as a discovery of the secrets and
merits of his ease may be productive of perjury, or subornation

of perjury, and thereby obstruct the justice of the court in

which the suit is depending, the obtaining of it in a surrep-

titious manner is an offence highly deserving censure and
punishment. Id.

Brief al 'jevksque. A writ to the bishop, which in Quare
Impedit shall go to remove an incumbent, unless he recover or

le presented pendente lite* 1 Kch* 3S(>.

BRIEF OUT OF THE CHANCERY, Is a writ or com-
mand from the king to a judge, to examine by an inquest,

whether a man be nearest heir, Scotch Diet.

BRIEF OF DISTRESS, is a writ out of the chancery,

Ciftcr decree obtained against any landlord to distress his

readiest goods, according to the old custom, now obsolete.

Scotch Diet.

BRIEF OF MORTANCESTRY, is that which is used for

entering of all heirs of defuncts. Scotch Diet*

Briefs, or licences to make collection for repairing churches,

restoring loss by fire, &c. See tit. Church-ivardens> III, 1.

URIGA, Fr. brigue.^ Debate or contention.

BRIGANDINE, Fr. Lat, lorica.~\ A coat of mail or an-

cient armour, consisting of many jointed and scale-like plates,

very pliant and easy for the body* This word is mentioned in

stat. 4 and 5 P. § M. c. 2. and some confound it with hnu*

bergeon; and others with brigantine^ a long but low built ves-

sel, swift in sailing*

BR IGANTES. The ancient name for the inhabitants of

Yorkshire, Lancashire, bishoprick of Durham, Westmorland,

and Cumberland. Blount.

JJRIGHOTE, or BRUG -BOTE, Sax. brig, pontes, find bote,

compensation The contribution to the repair of bridges

[walls and castles], which, by the old laws of the Angk
Saxons, might not be remitted ; but, by degrees, immunities

were granted by our kings, even against this duty ; and then to

be quit of brig-boic signified to be exempt from tribute or coiu

tribution towards the mending or re-edifying of bridges.

Flela> lib. 1. c. 47: Selden's Titles of Honour,fol i&2 : Spehn.

v. Brigbote and Burgbote.

BRISTOL. A great city, famous for trade; tbe mayor,

burgesses, and commonalty of the city of Bristol are conser-

vators of the river Avon, from above the bridge there, to

King-road, and so down the Severn ro the two islands called

Holmes ; and the mayor and justices of the : aid city may make

rules and orders for preserving the river, and regulating pilots,

masters of ships, Sec. Also for the government of their mar-

kets: and the streets are to be kept clean and paved ; and lamp*

or lights hung out at night. Stat. 1 1 and 12 W. 3. c. 23, Xo

person shall act as a broker in the city of Bristol till admitted

and licensed by the mayor and aldermen, &c. on pain of for-

feiting 500/., and those who employ any such, to forfeit 50/- &c.

by stat. :i G. 2. c. :M. By the stat. ^2 (i S>. c. i>0, the stat. 1]

and 12 W. S. is rendered more effectual, so far as it relates to

the paving and enlightening the streets; and divers regula-

tions are made in relation to the hackney-coachmen, halliers,

draymen, and carters, and the markets, and sellers of hoy and

straw, within the said city, and liberties thereof.

BROCAGE, brecagiuw.2 The wages or lure of a broker,

which is also termed brokerage. 12 B. 2. c. 2.

BROCELLA. This word, as interpreted by Dr. Thoroten,

signifieth a wood ; and is said to be a thicket or covert of

brushes and brush-wood, from the obselete Lat. hrnsca, km
bruseosa et brocia, Fr, brace, brocelle : and hence is our brouct

of wood, and brousing of cattle.

BROCHA, Fr. broche.J An awl, or large packing-neA

A spit in some parts of England is called a broche ; and from

this word comes to pierce or broach a barrel.

BROC HI A. A great can or pitcher. Bract, lib. 2. tract. I

c* 6. Where it seems that he intends saccus to carry dry,

and brochia liquid things,

BRODEHALFPENY, or BROADHALFPENY, See

Bordhalfpentp

BROKERS, broccatores, hroccarii et attxionariu] Are

those that contrive, make, and conclude bargains and contract*

between merchants and tradesmen, in matters of monsy and

merchandize, for which they have a fee or reward. These are

Exchange brokers; and by the stat. 10 R. 2. c. L they are

called broggers; also broggers of corn is used in a proclamation

of queen Elizabeth, for badgers. Bakers Chron. JcL 411.

The original of the word is from a trader broken, and that from

the Sax. broc, misfortune, which is often the true reason of a

man's breaking so that the name of broker came from one

who was a broken trader by misfortune, and none but sucfa

were formerly admitted to that employment ; and they werefo

be freemen of the city of London, and allowed and ap-

proved by the lord mayor and aldermen, for their ability ai»

honesty.

By the stat. 6 Ann. c. 16. they are to be annually licensed in

London by the lord mayor and aldermen, who administer anwlfc

and take bond for the faithful execution of their offices :
itsnj

persons shall act as brokers, without being thus licensed aw

admitted, they shall forfeit the sum of 500/., and persons em-

ploying them 50/.; and brokers arc to register contracts,

under the like penalty : also brokers shall not deal fur them-

selves, on pain of forfeiting 200/.: they are to carry about tbfl*
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a silver medal, having the king's arms, and the arms of the city,

&e. and pav 40-?* a vear to the chamber of the city. See 1

Mcrw. R. 156s 1 Holt's Ca. 431 : 2 Stark. Co. 14
Brokers embezzling any money, goods, or securities intrusted

to them, declared to be guilty of a misdemeanor, punishable by

14 years* transportation or imprisonment, at the discretion of

tbe court, by stat. 7 and 8 G, 4. c. 2$. § 4y. which see at length

under tit. Embezzlement.

As to brokers in Bristol, see tit. Bristol. And as to pawn-
broker^ see that tit. As to brokers illegally dealing in the

funds or stocks, who arc usually known by the appellation of

stock-jobbers, see tit. Funds. And as to brokerage and sale of

offices, sec tit. Offices.

BROK, an old sword or dagger.

BROSS US. Bruised or injured with blows, wounds^ or

other casualty. Cowah

BROTH EL-HO USES. Lewd places, being the common
habitations of prostitutes. A broihehnan was a loose idle fellow ;

and a feme hordeiter or brolhelier, a commen whore. And bo-

relman is a contraction of hroihelman, Chaucer. Sec Band//
House.

BRUDBOTE. See Brigbote.

BRL'ERE, La t. erica.'] Signifies heath-ground ; and bra-

eria> briars, thorns, or heath, from the Sax, brcer, briar.

Pa rock. Antiq. 620.

BRUILLUS. A wood or grove; Fr, breil, breuil, a thicket

or clump of trees in a park or forest. Hence the abbey of

Bruer, in the forest of Whichwood, in com. Oxon. and Bruel,

Brehull, or Brill, a hunting seat of our ancient kings in the

forest of Burnwood, in com. Bucks.

BRUILLETUS. A small coppice or wood.
BUUNLTA. Properly Burueta } which see.

BRUSC I A, seems to signify a wood. Monast. torn. L
pag. 773.

BRUSUA and BRUSULA. Brouse or brushwood. Mon.
AngL torn. \.fot. 773.

BUBBLES. The South-sea project, and various other

schemes., similar in the end intended, that of defrauding t lie

subject, though different as to the means, were called by the

name of bubbles. The stat. 6 G. 1. c. 18. made all unwar-
rantable undertakings, by unlawful subscriptions, subject to

the penalties of a praemunire ; but it is now repealed by 6 G.4,
c. 9L See Bac . Ab. Nuisanee. {A

. )
(7th ed.) See tit. Fun ds.

BUCKLARIUM, a buckler. Clans. 26 E. I. m. S. intus.

BUCSTALL, a toil to take deer, which, by the stat.

19 II. 7. c. 11. is not to be kept by any person that hath not a
park of bis own, under penalties. There is a privilege of being

quit of amerciaments for buckstatls. Privileg. de Sempling-
ham. See 4 Inst. 306.

BUCKWHEAT. French wheat, used in many counties of

this kingdom : in Essex, it is called brank ; and in Worcester-
shire, crap. It is mentioned in the stat. 1.5 Car. 2. c. &

BUCT NUS. A in il i tary wca]k )n for a Ibo tman * 7Vn uresy

pag. 74.

BUGGERY, or Sodomy, comes from tbe Italian bugarone
or buggerare, and it is defined to be a carnal copulation against

nature, and this is either by the confusion of species ; that is

to say, a man or a woman with any animal ; or of sexes, as a

man with a man, or man unnaturally with a woman. 3 Inst.

58: 12 Co. Rep. 36. Tins sin against God, nature, and tbe

law, it is said, was brought into England by the Lombards.

Hot. Pari 50 E. 3. numb. 58. In ancient times, according

to some authors, it was punishable with burning, though others

say with burying alive : but at this day it is felony excluded

clergy , and punished as other felonies, by stat. 9 G. 4.

c. 31. § 15.

It is felony both in the agent and patient consenting, except

the person on whom it is committed be a boy under the age of

discretion (which is generally reckoned at fourteen), when
it is felony only in the agent. 1 Hales Hist. P. C. 670: and
see stat. fj G. 4. c. 31, § 1 8. as to the proof required.

VOL. i.

This, says Blackstone, is a crime which ought to be strictly

and impartially proved, and then as strictly and impartially

punished. But it is an offence of so dark a nature, so easily

charged, and the negative so difficult to be proved, that

the accusation should be clearly made out ; for, if false, it

deserves a punishment inferior only to that of the crime
itself.

BL'fLDINGS, If a house new built, exceeds the ancient

foundation, whereby that is the cause of hindering the lights or

air of another house, action lies against the builder. Hob. 131.

In London, a man may place ladders or poles upon the ground,

or against houses adjoining for building his own, but he may
not break ground : and builders t»f houses ought to have

licence from the mayor and aldermen, &e. for a hoard in the

streets, which are not to be incumbered. Cit. Lib. 30. 1 4(>*

In new building of London it was ordained, that the outsides

of the buildings be of brick or stone, and the houses for the

principal streets to be tour stories high, having, in the front,

balconies, &c. by stat. If) Car, 2. c. 3.

The laws for regulating of all buildings in the cities of

London and Westminster, and other parishes and places in the

weekly bills of mortality, the parishes of St. Mary-Ie-bone,

and Paddington, St. Pancras, and St, Luke, at Chelsea, for

preventing mischiefs by nre, are reduced into one act by stat.

14- G. 3- c. 78, The regulations of this law are very minute
and technical. See tit. Fire.

By stat. 7 and S G. 4. c. 29- § ^4, if any person shall start or

rip, cut, or break with intent to steal, any glass or woodwork
belonging to any building, or any lead, iron, copper, brass, or

other metal, or any utensil or fixture whatever, made of metal

or other material, fixed in or to any building, such offender

shall be guilty of felony, and may be punished us in the case

of simple larceny. And by § 1-k persons breaking and enter-

ing any building, ami stealing therein, such building being

within the curtilage of a dwelling-house, and occupied there-

with, but not being part thereof (for the purposes of burglary

and housebreaking as descrihed in the two former sections of

the stat.), shall be guilty of felony, and may be transported for

life, or imprisoned not exceeding four years, and (if a male)
whipped in addition to such imprisonment.

By 7 and SCV. L c. 30. § 2. persons unlawfully and maliciously

setting fire to any house, &c., or to any budding or erection

used in carrying on any trade or manufacture, or any branch
thereof, are guilty of felony, and shall sutler death. By § 3.

persons by force entering into any house, shop, building) or

place, with intent to destroy any silk, woollen, linen, or cotton

goods in the loom, or any machinery belonging to those manu-
facturers, are guilty of felony, and may be transported for life,

or imprisoned not exceeding four years, and (if a male) whipped
in addition to such imprisonment. By § 7* persons riotously and
tumult uously assembling, and with force demolishing, pulling

down, or destroying, or beginning so to do, any church, chapel,

house, &c., or any building or erection used in carrying on any
trade or manufacture, or any branch thereof, or any staith,

building, or erection used in conducting the business of any
mine, shall be guilty of felony, and shall suilcr death.

BULL } A brief or mandate of the pope or bishop
of Rome, from the lead, or sometimes gold seal affixed thereto,
which Mat. Paris, anno 1237, thus describes : In bulla damini
papa? stat imago Pauli a dextris cruets in medio bathe Jtgurata
et Petri a sinUiris* These decrees of the pope are often
mentioned in our statute* as 25 Ed. 3 : 2H H. 8. cap.

1 & 2 P. cf M. c. S. and 13 EHz. cap. 2. They were hereto-
fore used, and of force, in this land : but bv the statute
28 Hen- S. c. \6. it was enacted, that all bulls, briefs, and
dispensations had or obtained from the bishop of Rome,
should be void. And by stat. 13 KHz. c. (see stat. £3 KHz.
c* 1.) if" any person shall obtain from Rome any bull or
writing, to absolve or reconcile such as forsake their due
allegiance, or shall give or receive absolution by colour of such
bull, or use or publish such bull, &c. it is high treason. By
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7 Ann, c 21. § 1, 2, 3, this extends to Scotland. See Borne,

Papist,

BULL and BOAR. By the custom of some places, a

parson may be obliged to keep a bull and a hoar for the use of

the parishioners, in consideration of his having tithes of calves

and pigs, &e. 1 Roll Ab. 559 ! 4 Mod, 241 : see tit, Cattle.

BULLIO SALIS. As much salt as is made at one wealing

or boiHug : a measure of salt, supposed to be twelve gallons.

Mon, Aug, torn, 2.

BULLION. See tits. Coin, Money,
BULTEL. The bran or refuse of meal after dressed : also

the bag wherein it is dressed is called a buller, or rather boulter.

The word is mentioned in the statute de assissa pan is et vvr-

vmwy anno 5 1 H, 3. Hence comes bulled or boutlcd bread,

being the coarsest bread.

BUNDLES. A sort of records of the Chancery, lying in

the office of the Rolls ; iti which are contained, the files or

hills and answers, of hab, cor. cum causa; certiorari's

;

attachments, k<\ scire facias \s ; certificates of statute-staple;

extents and liberates; supersedeas s ; bails on special pardons;

bills from the Exchequer of the names of sheriffs ; letters

patent surrendered; and deeds cancelled ;
inquisitions; privy

seals for grants; bills signed by the king; warrants of eschea-

tors; customers, Sec,

BURGAGE TENURE. See tit. Tenures, III. 1L
Tenure in Burgage , is described by Glanvil (lib, 1. c. 3,),

and is expressly said by Littleton, § %B>% to be but tenure in

socage : and it is where: the king or other person is lord of an

ancient borough, in which the tenements are held by a rent

certain. Litt. § 162, l6'3.

It is indeed only a kind of town-socage ; as common socage,

by which other lands are holden, is usually of a rural nature.

A borough is usually distinguished from other towns by the

right of sending members to parliament (see tit. Borough) :

and where the right of election is by burgage-tenure, that

alone is a proof of the antiquity of the borough. Tenure in

Burgage, or Burgage Tenure, therefore, is, where houses, or

lands which wrere formerly the site of houses, in an ancient

borough, are held of some lord in common socage by a certain

established rent. 2 Comm. 82.

The free socage in which these tenements are held seems to

be plainly a remnant of Saxon liberty : which may also ac-

count for the great variety of customs affecting many of these

tenements so held in ancient burgage, the principal and most

remarkable of which is, that called Borough-English, See

that title.

Other special customs there are, in different burgage-tenures:

as in some, that the wife shall be endowed of all her husband's

tenements, and not of the third part only, as at common lawr
.

1Ail, § 1 fitJ* In others that a man might (previous to slat,

II. 8.) dispose of his tenements by will. Litt. § lb'7« Though
this power of disposal was allowable in the Saxon times—

a

pregnant proof that these liberties of socage-tenure were
fragments of Saxon liberty. 2 Comm. 84. By the Reform Act,

2 W, 4. c* 45. the right of voting in respect of burgage tene-

ments in cities and towns being counties of themselves, is

preserved in perpetuity ; in respect of burgage tenements in

boroughs, the right is preserved to the individual voter so long

as he personally shall remain qualified as an elector—subject of

course to regulation under the act.

BURGAGE HOLDING in Scotch law is the tenure by
which royal boroughs hold of the sovereign. The service is

watching and warding, and is done by the burgesses within
the territory of the borough, whether expressed in the charter

or not. Scotch Diet.

BURG. A small walled town, or place of privilege, &e.
See Borough*
BURGBOTE, from burg, castellum, and bole, compensation

Is a tribute or contribution towards the building or repairing

of castles, or walls of a borough or city : from which divers

had exemption by the ancient charters of the Saxon tings.

Ilasial burg-bote signi/ical quietantiam reparations muromn,
civiiaiis vet burgi. Fleta, lib. 1. c. 47: Spelm, v. Burghbote,

BURGESSES, burgarii et burgen&es*) Properly men of

trade, or the inhabitants of a borough or walled town
; but

this name is usually given to the magistrates of corporate

towns.

In Germany, and other countries, they confound burgess and

citizen ; hut we distinguish them, as appears by the stat,

5 11. 2. c. 4. where the classes of the commonwealth are thus

enumerated, count, baron, banneret, chivaleer de connth;

citizt in de dice; burgess de burgh. See Co. Lit. 80. Those are

also called burgesses who serve in parliament for any borough

or corporation. See tit. Parliament. Burgesses of our towns

are called* in Domesday, the homines of the king, or of some

other great man ; but this only shows whose protection

they were under, and is not any infringement of their civil

liberty. Squire, Ang. Sax. Gov. 2G0. n. Burgenses el homines

burgorum et villarum, Madox, Ezcheq, 1 V, 333. The aid of

burghs, ib, 1 V. 600, 601. See tit. Borough,
#

BURGH-BRECHK, Fidejussionis violatio. A breach of

pledge, Spehnr\ It is used for a fine imposed on the commu-

nity of a town, for a breach of the peace, &c. Leg. Cannti,

cap. 55.

BURGHERISTHE or burgberiche, used in Domesday

book for a breach of the peace in a city* Blount,

BURGHBOTE. See burgbofe.

BURGMOTE. A court of ii borough. LL. Cannti, MS,

cap. 4 k-

—

Ihrghmote is different; which see.

BURGHWARE, quasi burgiver,^ A citizen or burgess,

BURGLARY, Burgi latrocinium ; by our ancient law called

hameseehen, as it is in Scotland to this day. 4 Comm. 238,] A

felony at common law, in (1.) breaking and entering (2.) the

mansion house of another, or the walls or gates of a walled

town, or a church, (see Sacrilege,) (3.) in the night, (4.) to

the intent to commit some felony within the same ; whether

the felonious intent be executed or not. 1 Hawk. P. C- c. 38,

§ 1. 10: 4 Comm. 224.

By § 1 1 of stat. 7 and 8 G, 4. c. 29 it is enacted, " That every

person convicted of burglary shall suffer death as a felon- And

it is thereby declared that, if any person shall enter the

dwelling-house of another with intent to commit felony, or,

being in such dwelling-house, shall commit any felony, and

shall in either case break out of the said dwelling-house in

the night time, such person shall he deemed guilty of bur-

glary."

By § 13. of the same stat. it is enacted, " That no building,

although within the same curtilage with the dwelling-house,

and occupied therewith, shall he deemed to be part of such

dwelling-house for the purpose of burglary, unless there shall

be a communication between such building and dwelling-house,

either immediately, or by means of a covered and enclosed

passage leading from the one to the other-"

By stat. 7 G. 4. c. 64, §28. a certain compensation is allowed

to persons active in apprehending offenders guilty of burglary;

and by § 30. if any man be killed in endeavouring to appre-

hend such offender, such compensation may be paid to the wife

or child, father or mother.

It seems the plainest method to consider the subject accord-

ing to the four parts of the above definition ; and (5.) to add

something on the punishment of this offence.

1. There must be both a breaking and an entry to complete

this offence. 1 Hawk. P. C. c. 38. § 3.

Every entrance into the house by a trespasser is not a

breaking in this case, but there must be an actual breaking-

As, if the door of a mansion-house stand open, and the thief

enters, this is no breaking. So it is if the window of the

house be open, and a thief, with a hook or other eog&l

drawcth out some of the goods of the owner, this is m

burglary, because there is no actual breaking of the house.

But if the thief breaketh the glass of the window, and with *

hook or other engine, draweth out some of the goods of the



owner, this is burglary, for there was an actual breaking of the
house. 3 Inst. 64. But the following acts amount to an
actual breaking, viz, opening the casement, or breaking the
glass window, picking open the lock of a door, or putting back
the Jock, or the leaf of a window, or unlatching the door that
is only latched- 1 Hal. P. C. c. 552.

Having entered by a door which he found open, or having
lain in the house by the owner's consent, unlatching a chamber-
door, or coming down the chimney. I Hawk. P. C. c. 38. § 4.

If thieves pretend business to get into a house by night, and
thereupon the owner of the house opens his door, and they
enter and rob his house, this is burglary. Kef. V2.

So if persons designing to rob a house, take lodgings in it,

and then fall on the landlord and rob him ; or where persons
intending to rob a house, raise a hue and cry, and prevail

with the constable to make a search in the house, and having
got in by that means, with the owner's consent, bind the
constable, and rob the inhabitants ; in both these instances
they are guilty of burglary, for these evasions rather increase
the crime. 1 Hawk. P. C. c. 3S. § 5.

Where a servant opened his lady's chamber, which was
fastened by a spring lock, with a design against her honour,
this was held burglary. East, P. C. 488.

If a person be within the house, and steal goods, and then
open the house on the inside, and go out with the goods, this
is burglary, though the thief did not break the house. 3 Inst. (>k

But this was not admitted to be law with any certainty and
therefore it was by stat. 12 A. st. h c. 7- created a burglary to

;i
break out of a house in the night time, after having committed

j a felony in it. This statute is now repealed; but its provisions

%[
re-enacted by stat. 7 & 8 G. 4. c. 2Q. noticed before.

Any the least entry, cither with the whole, or with but part
of the body, or with any instrument or weapon, will satisfy

the word entered in an indictment for burglary : as if one do

J
put his foot over the threshold, or his hand, or a hook, or

1
1

pistol within a window, or turn the key of a door which Is

locked on the inside, or discharge a loaded gun into a house,

I &c. 1 Hank, P. C. c. 38, § 7* But that the discharging the

\ loaded gun is a sufficient entry seems very doubtful from what
ib

is said in Leach, 452. and East, P. C. 490.
Where it appeared that the prisoner had thrown up the

1 sash of a window, and introduced between that and an inside

g shutter an instrument to force open the shutter, it was held
that this did not constitute burglary, unless it appeared that

: the hand, or some part of it, was within the window. Ilex v.

Rust, 1 Pjh $ 37. Ib3.

Where a person raised the sash of a window, which was
before partly open, so as to admit himself into a house, this

was held not to be a breaking of the house. Rex v. Smith,
j$\ Rt/. # 3f« 178.

Breaking an outer window, and introducing the hand be-
tween the glass of the window and an inner shutter, is a
sufficient breaking and entering. C. C. R. 341.

So breaking a window of a shop, and introducing the Jinger
> so far as that the fore part of the Jinger was seen on the shop

\
;.: side of the glass. C. C. tf. 499.

Lifting up a large iron grating placed over a cellar, and
opening a window in a passage leading from that cellar, is a

^sufficient breaking. C. C. R. 355.
So pulling down a sash of a window, though it has no

fastening, and is only kept in its place by the pulley-weight

;

and that although there is an outer shutter to the window,
which is not put to. C. C R. 451,

^ But where thieves had bored a hole through the door, with

^ a centre-hit, and part of the chips were found in the inside of
the house, yet as they had neither got in themselves, nor in-

troduced a hand or instrument for the purpose of taking the
: property, the entry was ruled incomplete. 1 Hawk. P. C.c.38.

'

§ 7- in note.

When several come with a design to commit burglary, and
::: one does it while the rest watch near the house, heie his act

is, by interpretation, the act of all of them. And, upon a like

ground, if a servant confederating with a rogue, let him in to

rob a house, it has heen determined by all the judges, upon a
special verdict, that it is burglary both in the servant and the

thief, Leach's Hawk. P. C. c. i. 38. § Q. and ?t.

2. It is certainly a dangerous, if not an incurable fault to

omit the word J^v/Z^ir-house in an indictment for burglary
in a house. But it seems not necessary or proper, in an indict-

ment for burglary in a church, which, by all the ancient au-
thorities, is taken as a distinct burglary. See 1 Hawk. P. C.

c. 38. § 10. and the authorities there cited.

If a man hath two houses, and resides, sometimes in one of

the houses, and sometimes in the other, if the house he doth

not inhabit is broken in by any person in the night, it is bur-

glary. Poph. 52.

A chamber in an inn of court, &c. where one usually lodges,

is a mansion-house ; for every one hath a several property

there. But a chamber where any person doth lodge as an
inmate, cannot he called his mansion ; though, if a burglary

be committed in his lodgings, the indictment may lay the

offence to be in the mansion-house of him that let them.
3 Inst. 65: KeL S3. If the owner of the house breaks into

the rooms of his lodgers, and steals their goods, it cannot be

burglary to break into his own house, but it is felony to steal

their goods. Woods Inst. 37 8. But see contra, 1 Hawk. P. C*

c. 38. § 13, 14, 15.

if the owner live under the same roof with the inmates,

there must be a separate outer door, or the whole is the mansion
of the owner: but if the owner inhabit no part of the house;
or even if he occupy a shop, or a cellar in it, hut do not sleep

therein, it is the mansion of each lodger, although there be
but one outer door. Leach s Hawk* P. C. c. 38. § 15. in n.

There being only one door, in common to all the inhabitants,

makes no difference, where the owner does not sleep in any
part of the house, for, in that case, each apartment is a separate
mansion. Id. if). § 14. n.

Chambers in inns of court, &c. have separate outward doors,

which are the extremity of obstruction, and are enjoyed as

separate property, as estates of inheritance f * iv life, or during
residence.— So a house divided into separate tenements, with a
distinct outward door to each, will be separate houses. Id. ib.

§ 13. n.

Part of a house divided from the rest, having a door of its

own to the street, is a mansion-house of him who hires it.

Kef. 84.

To break and enter a shop, not parcel of the mansion-house,
in which the shop-keeper never lodges, hut only works or trades
therein the day-time, is not burglary, but only larceny ; but if

he, or his servant, usually or often lodge in the shop at night,
it is then a mansion-house, in which a burglary mav be com-
mitted. 1 //. 1L P. C 557. 558.—But see stat.'l3 G. 3. c. 38.
respecting burglary in the work-shops of the plate-glass manu-
factory, which is made single felony, and punishable with tran-
sportation for seven years.-— If the shop-keeper sleep in any
part of the building, however distinct that part is from the shop,
it may be alleged to be his mansion-house

; provided the owner
does not sleep under the same roof also. Lcacfis Hawk.
P. C. i. c. 38. § 16. in n.

A lodger in an inn hath a special interest in his chamber, so
that if he opens his chamber-door, and takes goods in the house,
and goes away, it seems not to be burglary. And where A.
enters into the house of B. in the night, by the doors open, and
breaks open a chest, and steals goods, without breaking an inner
door, it is no burglary by the common law, because the chest is

no part of the house ; though it was felony, ousted of clergy,
by statute 3 W* M. c. 9* ; and if one break open a counter
or cupboard, fixed to a house, it is burglary. 1 Hates Hist.

P. C. 554:,

All out-buildings, as barns, stables, warehouses, &c. adjoin-

ing to a house, are looked upon as part thereof, and conse-
quently burglary mav be committed in them. And if the

2 B 2
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warehouse, &c. be parcel of the mansion-house, and within the

same, though not under the flame roof, or contiguous, a bur-

glary may be committed therein.—But an out~house occupied

with, but separated from, the dwelling-house by an open pas-

sage, ci-ht feet wide, and not within or connected by any fence,

inclosing both, is not within the curtilage or homestall. leach s

Hawk. 1\ C. I c. 38. § 12. n. : 4 Comm. 225.

3. In the day -time there is no burglary.—As to what is reck-

oned night, and what day, fur this purpose, anciently the day

was accounted to begin only at sun-rising, and to end imme-

diately upon sun-set ; but the better opinion seems to be, that i1

there be day-light, or crepusculum, enough begun or left to

discern a mans face withal, it is no burglary. But this does

not extend to moon -light ; the malignity of the offence not so

properly arising from its being done in the dark, as at the dead

of nhdit, when sleep has disarmed the owner, and rendered his

castle defenceless. 4 Comm. 224 : 1 Hawk. P. C. c. 38. § 1.

4. The breaking and entry must be with a felonious intent,

otherwise it is only a trespass ; and it is the same whether such

intent be actually carried into execution, or only demonstrated

bv some attempt, of which the jury is to judge. And there-

fore such breaking and entry, with intent to commit a rob-

bery, a murder, a rape, or any other felony, is burglary. Nor

docs it make auv difference, whether the offence were felony at

common law, or only created so by statute. 4 Comm. 221'.

1 Hawk. P. C.c 38. § 18- 19.
i

One of the servants of the house opened his lady s chamber-

door, which was fastened with a brass bolt, with design to com-

mit a rape ; and it was ruled to be burglary, and the defendant

was convicted and transported. Stran. 48 1 : Kel 67-

\ servant embezzled money intrusted to his care ;
left ten

guineas in his trunk ;
quitted his master's service; returned ;

broke and entered the house in the night, and took away the

ten guineas, and adjudged no burglary. Leach 9 Hawk. 1 .
L.

i. c. 38. § 18. n. Scd vide 1 Show. 53.
_

5. Every man's house is considered as his castle, as well tor

defence against injury and violence, as for repose, 4 Co. 92.

_To violate this security is considered of so atrocious a nature,

that the alarmed inhabitant, whether he be an owner or a mere

inmate (Cro. Car. 544.), is by stat. 24 H. 8, c. 5. expressly

permitted to repel the violence by the death of the assailants,

without incurring the penalties even of excusable homicide.

The house wherein a woman lives apart from her husband,

must be laid in an indictment for burglary to be the house oi

the husband, although he has never been in it. C. t. if. 4<H.

And this although she may be living m a state of adultery.

(\ C. h\
"

For further matter, see titles Clergy, Felony, Larceny.

BUR I. Husbandmen. Mou. AngL torn. 3. p. 183.

BL'IU VI Formerly persons dying were to be buried in

woollen on pain of 51. ; stat. 30 Car. 2. c.l ; but this provision is

repealed by 54 G. 3. c. 108. 34 G. 3. c. 1 h repeals the duty

imposed by 23 G. 3. e. 6? : 2d G. 3. C 73. on the registry oi

burials, &c. See Registry.

The burial of persons found/cto de se> is, by stat. 4 U. 4.

c Y> rectal to tsikc place, without any marks of ignominy,

privately in the parish church-yard, between the hours of nine

and twelve at night, under the direction of the coroner.

The rector of a parish agreed verbally, in consideration of a

sum of monev, to allow one to erect a vault, and have the ex-

clusive use thereof. The money was paid, and the vault con-

structed ; but the rector subsequently caused the vault to be

opened, and buried a corpse there. The grantee brought an

action on the case for the disturbance. The action was held

not to bo maintainable, a rector having no power to grant the

exclusive use of a vault. He may exercise a discretion m each

particular instance, when application is made for leave to bury

ill the church. There must, as in the case of a pew, be cither

a faculty or a prescription to support such right. At all events,

such riirht is not grantable by parol. Bryan v. Whistler, 8 B.

\ C. 188.

BUT
The Court will not grant a mandamus to compel a rector to

bury a parishioner in a vault, or in any particular part of a

churchyard. 1 Barn. § Adul. 122. And a party has no right

to be buried in an iron coffin without an increased fee being

paid. 2 Hagg. C R. 333 : 3 Phill. R. 335.

BURNET A. Cloth made of dyed wool. A bum el colour

must be dyed; but brunus color may be made with wool without

dyeing, which are called medleys or russets. Lyndewood. Thus

niuchls mentioned because this word is sometimes wrote bruntta.

BURNING IN THE HAND. Vide Branding*

BURNING of houses, out-houses, malicious burnings, &c.

See titles Arson, Malicious Injuries.—As to penalty on servants

setting fire to houses by negligence, see title Fire. See far-

ther titles Felons, Navy, Ships, Insurance.

BURROCHIUM. ' A burrock, or small wear over a river,

where wheels are laid for the taking of fish. Cowcl.

BURSA. A purse. Ex. Chart, vet.

BURSARIA. The bursery, or exchequer of collegiate and

conventual bodies ; or the place of receiving and paying, and

accounting by the bursarit, or bursars. Paroch, Antiq* p, m.
But the word hursarii did not only signify the bursars of a con>

vent or college ; but formerly stipendiary scholars were called

by the name of hursarii, us they lived on the burse or fund, or

public stock of the University. At Paris, and among the Ci*

tertian monks, they were particularly termed by this name.

Johan. Major. Gest. Scot. lib. 1. c. 5.

BURSE, bursa, cambium, basilica.*] An exchange or place

of meeting of merchants,

BURSHOLDERS. See title Headhorongh.

BUSONES COMITATUS. Bract, lib. 3. tract. 2. c.l.

Blount says bnsones is used for barons.

BL SSA. A ship. BhmnCs Diet.—•The vessels used in the

herring fisheries are called Busses and Smacks.

BUSSELLUS. A bushel ; from buza, butta, buttis, a stand-

ing measure : and hence butticella, butticellus, busseltus, a less

measure. Some derive it from the old Fr. bouts, leather con-

tinents of wine ; whence come our leather budget and bottks.

Kcti net's Gloss.

BUSTA and BUSTUS, busca, and buscus, &c. &e

Brucia and Brusula.

BUSTARD. A large bird of same, usually found on downs

and plains, mentioned in the stat. 2o H. 8. c. 11. Sec tit. Game.

BUTCHERS. These were anciently compelled by statute

to sell their meat at reasonable prices, or forfeit doublem
value, to be levied by warrant of two justices of peace,

,

&c.

And were not to buy any fat cattle to sell again, on pain ot for-

feiting the value ; but this not to extend to selling calves, lambs,

or sheep, dead, from one butcher to another. Stat* IaI a«

Ct (i—\iy stat. 4 H. 7. c. 3. no butcher shall slay any beast

within any walled town, except Carlisle and Berwick.—By tifl

ordinance for bakers, incert. temp, butchers are not to sell

swine's flesh meazled, or flesh dead of the murrain. By stat

3 Can l* C*l* butchers are not to sell or kill meat on Sunday.

—By stat. 9 Ann. c. 11. regulations are made as to the water-

ing and gashing hides ; and the selling putrefied and rottoo

hides by butchers. See farther titles Cattle, Forestalling, he-

iuals.

BUTLER. See Bottler.

BUTLERAGE. See Prisage.

BUTHSCARLE, hutsecarl, buscarles (buscarli et bum*

carli). Mariners or seamen. Setden's Mare Clansum, hi M*

BUTTER and CHEESE.—Buyers of butter are to put

marks on casks; and persons opening them afterwards, or pifr

tin<* in other butter, &c. shall forfeit 20s. 4 and 5 IV. $ M< c. U

The said stat. 4 and 5 W. $ M. c 1. also contains regalations W

compel warehouse-keepers, weighers, searchers, and shlIT?^

receive all butter and cheese for the London market, witW
undue preference.—The stats* 8 G. 1. c. 27. and 17 G-

regulate the sale of butter the former in the city of )^
k^

latter at New Malton—explained by § 18. of stat. SO p.

I 3, Cr 73, § 1. such regulations not to extend to vessc



B Y L BY-LAWS.

not containing more than 14/o. nor to Scotland. The but*

tcr trade of Ireland (which may he termed B staple commo-
dity of that kingdom), is regulated by stats. 52 G. 3. c. 134:

53 G. S c. 46: 8 G. 4. c. 6l : t) G. 4. c. 88: 10 G. 4. c. 41.

See titles Weights and Measures1

.

BUTTONS. By stat. 10 IV. 3 c. 2. no person shall make,

sell, or set on, any buttons made of wood only, and turned in

imitation of other buttons, under penalty of 40a. a dozen. A
shank of wire being added to the button makes no difference.

Ld. Hay 712.

By the said stat. W. 3. no person shall make, sell, or set on,

buttons made of cloth* or other stuffs of which clothes are usually

made, on penalty of 40*.

By stat. 8 Ann. c. 6. no tat/lor , or ofher person, shall make,

sell, set on, use, or bind, on any clothes, any buttons or button

boles of cloth, &c. on pain of 5i a dozen.—By this act no

power is given to make distress.

Stat. 4 G. 1. c. 7- is said in Burn*8 Justice, (title Buttons) to

be a loose, injudicious, ungrammatical act, and which, by its

garb may seem to have been drawn up by taylors, or button-

makers. This act imposes (indistinctly enough) 40,?. a dozen

on all such buttons and button holes, with an exception of veU

vet ; it seems levelled against the taylors only ; but clothes with

such buttons and button boles exposed to sale, are to be forfeited

and seized.

By stat. 7 G. 1. st. 1 . c. 12. no person shall use3 or wear, on

any clothes (velvet excepted) any such buttons or button holes,

on pain of 40*, a dozen, half to the witness on whose oath they

are convicted ; an application of the penalty deservedly repro-

bated as nearly singular, and on a principle not reeoneileable to

the usual rules of evidence.-—This statute is also incorrect, par-

ticularly in making no disposal of a moiety of the penalty, in

case of conviction or confession by the party.

These acts are seldom enforced, and do not seem very con-

sistent with general policy. See title Taylors. 36 G. 3. c. 60.

regulates the making and vending of metal buttons.

BUTTS. The place where archers meet with their bows
and arrows to shoot at a mark, which we call shooting at the

butts. Also hulls are the ends of short pieces of land in arable

ridges and furrows: hullum terrce, a butt of land. See title

Abbutials.

BUTLERAGE OF WINES. See title Customs.
BUY I NG OF PLEA S. See title Maintenance, and Scotch

Act, 1594, c 216.

BUZONJS. The shaft of an arrow, before it is fledged or

feathered. Stat. Ed. 1.

BYE. Words ending in by or bee, signify a dwelling-place
or habitation, from the Sax. by, habitat io.

BY-LAWS, bilagines, from the Sax. by, pagus, civitas, and
lagen, lex, i. e. the laws of cities, Spelm. voce Bellagines. Or
perhaps laws made obiter, or by the by.2 Certain orders and
constitutions of corporations, for the governing of their mem-
bers ; of courts-leet and courts- baron ; commoners or inha-

bitants in vills, &c made by common assent, for the good of

those that made them, in particular cases, whereunto the public

law doth not extend ; so that they lay restrictions on the par-

tics, not imposed by the common or statute law : guilds and
fraternities of trades, by letters patent of incorporation, may
Likewise make by-laws, for the better regulation of trade among
themselves, or with others. Kitck. 45. 72 : 6 Rep. 63.

In Scotland those laws are called laws of birlaw, or burlaw,
which are made by neighbours elected by common consent in

the btrlaw-eout Is, wherein knowledge is taken of complaints

betwixt neighbour and neighbour; which men so chosen are

judges and arbitrators, and styled bit late-men. And bitlajrs,

according to Skene, are leges rusticorum, laws made by hus-
bandmen, or townships, concerning neighbourhood amongst
them. Skene, p. 33.

The power of making by-tans, being included in the very

act of incorporating a corporation ; and most by-laws being
made by corporations, it seems more regular to consider the

nature and effect of them under that head, Scvtit. Corporations*

In this place therefore we shall chiefly consider, 1, who may
make by-laws, and 2, the general requisites of them.

1, The inhabitants of a town, without any custom, may
make ordinances or by-laws, for repairing of a church, or

highway, or any such thing, which is for the general good of

the public ; and in such cases, the greater part shall bind all

:

though if it he for their own private profit, as for the well or-

dering of their common, or the like, they cannot make by-laws

without a custom to warrant it ; and if there be a custom, the

greatest part shall not bind the rest in these cases, unless it

he warranted by custom. 5 Rep. 63.—A custom to make a

by-law, may be alleged in an ancient city or borough.— So in

an upland town, which is neither city nor borough. 1 Inst.

1 1 0, b : Cro. Car. 4£8 : Hob. 2\2.

The freeholders in a court-leet may make by-laws relating

to the public good, which shall bind every one within the leet.

2 I)an

v

. 4-

,

j 7 ; Mo. 579.581. And a cou rt -baron may make
by-laws, by custom, and add a penalty for the non-performance

of them.—So, by custom, the tenants of a manor may make
by-laws, for the good order of the tenants. 1 Roll. Ab.366. I.

35: Mo. 75: Hob. 212.— So may the homage, 1 Roll. Ab. :

Dy. 322. (a.) But not without a custom. Sav* 74.—And
a custom that the steward with the consent of the homage may
make them, is not good. 3 Lev. 4J),

2. All by-laws are to be reasonable ; and ought to be for

the common benefit, and not private advantage of any particular

persons ; and must be consonant to the public laws and sta-

tutes, as subordinate to them. And by stat. 19 H. 7- c. 7*

by-laws made by corporations are to be approved by the lord

chancellor, or chief justices, &c, on pain of 40/.

A by-law may be reasonable, though the penalty he to be

paid to those who make the by-law. 1 Salic. 397- And ge-

nerally it shall be reasonable, if it be for the public good of the

corporation. Carth. 48^.

By-laws made in restraint of trade arc not favoured, but the

distinction between such as are made to restrain, and those

made to regulate trade seems very nice. See tit. Corporation ;

and Bnc. Ab. By-latrs. (H.)—Under a general power to make
by-laws, a by-law cannot be made to restrain trade. 1 Burr.
12.—Therefore, a by-law that no person not being free of the

pewterer's company shall exercise the trade of a pewterer,
within the city of London, is void without proof of a special cus-

tom to support it. Chamberlain ofLondon v. Compton, 7 Dow.
$ Ry. 597: and see Clark v. Le Cren, 9 Barn. $ C. 52. The
custom must correspond with the by-law. See 1 B. § Adol. 92.
The common council of London have, by custom, a right lo

make ordinances for regulating carts worked within the city

for hire, restraining their number, licensing them, and regu-
lating the manner in which they shall be licensed. A by-law
was made in common council that 420 of such carts, and no
mure, should, by the governors of Christ's Hospital, be licensed

to work within the city. Held that such by-law was supported
by the custom, and that the discretionary power of licensing

was rightly and ex necessitate delegated by the common council
to a smaller body. 2 Barn, cy Adol. 46*5.

A custom that no foreign tradesman shall use or exercise a
trade in a town^ &c. will warrant that which a grant cannot
do; and where custom has restrained, a by-law may be made
that upon composition foreigners may exercise a trade. Carter,
120: see 4 Burr. 1951.

So by-laws may regulate, but not totally restrain a private
right, as in cases of common, &c. See Com. Dig. title Bit-law
(15. 2,) and (C. 4.)

If a by-law impose a charge without any apparent benefit to
the party, it will be void. R. Raytn. 328.—And a by-law being
entire, if it be unreasonable for any particular, shall be void for
the whole, 2 Feat. 1S3.

A by-law imposing a fine on every master, warden, or assist-

ant of a company who shall not attend all courts to be holdcn,
is valid, 7 Bam. C. 838.

A by-law cannot impose an oath, nor impower any person to
administer it. Stra. 536.
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Where by-laws are good, notice of them is not necessary
;

because they are presumed for the better government and be-

nefit of all persons living in those particular limits where made,
and therefore all persons therein are bound to take notice of

them, 1 Lutw. 404 : Cm. Car, 498 : 5 Mod. 442 : Salt. 142 :

Carth. 484,

If a by-law does not mention how the penalty shall be re-

covered, debt lies for it. 1 Roll. Ab. 3()6, I. 48 : see 5 Co. 64

:

Hob. 279-—Or action on the case on assumpsit. 2 Lev, 252.

«^It seems that a by-law to levy the penalty by distress, sale,

or imprisonment, is void unless bv custom. See Com. Bin. title

By-law, (D, 2.) (E. I, 2>) See 2 MauL $ S, 60.

The Court of Kings Bench will not enter into a question on

the validity of a by-law, on the return of a hah. cor. cum causa,

from any corporation except the city of London, where it always

doth ; but the plaintiff must declare there, and defendant may
demur if he has objections to the by-law, 2 Burr* 77&

c.

C A L

CABALLA, from the Lat. cabalIus.
~\

Belonging to a horse.

Domesday*
CABBAGES, See Turnips.

CABINET COUNCIL. See Privy Council.

CABUSH, cablicium.~\ Brush wood, according to the writers

on the forest laws; but Spelman thinks it more probably wind-
fall-wood, because it was written of old cadibulunt, from cadere:

or from the Fr. chabilis.

CABLES. For shipping; made of old or damaged mate-

rials, liable to forfeiture ; and the regulations for manufacturing

them settled bv stat, 25 G. 3. a. 5(1

CACHEPOLUS, or CACHERELLUS. An inferior bai-

liff, a cat< hpole. See Consuetud. thymus de Farendon MS.jbL
23 ; and Thorn.

CADE. Of]lernings is 500, of sprat s 1 000. Bu t i t is sui d

,

that anciently 600 made the cade of herrings, and six score to

the hundred, which is called Magnum Centum,

CADET. The younger son of a gentleman ; particularly

applied to a volunteer in the army, waiting for some post,

CAEP GILDUM* See Ceapgilde.

CAGIA. A cage or coop for birds. Rot. Clans, 38. H, 3.

CALANGIUM and CALAKGIA. A challenge, claim,

dispute. Mon. Angl. torn, 2,fol, 252.

CALCETUM, CALCEA. A causey or common hard way,
maintained and repaired with stones and rubbish, from the Lat.

calx} chalk, Fr. chanocy
whence their chaussee and our causeway,

or path raised with earth, and paved with chalk-stones, or

gravel. Calcearium operattones were the work and labour

done by the adjoining tenants: and calcagium was the tax or

contribution paid by the neighbouring inhabitants towards the

making and repairing such common roads ; from wlrich some
persons were especially exempted by royal charter. Ken net's Gloss*

CALEDONIA, That part of the country northwards of

the Firths of Dunbritton and Edinburgh. Scotland,

CALEFAGIUM. A right to take fuel yearly, Blount.

CALENDAR, See stat. 24 G. 2. c. 23. for the establish-

ment of the new style, and slat. 25 G, 2. c. 80. which enacts,

that the opening of common lands, and other things depending

on the moveable feasts, shall be according to the new calendar.

See titles Bissextile, Year.

CALENDAR MONTH. Consists of 30 or 31 days, (ex-

cept Feb. 28, and in Leap year 2Q,) according to the calendar.

See stat. 1 6 Car. 2. c. 7 : see titles Time, Month, Year.

CALENDAR OF PRISONERS. A list of all the pri-

soners' names, in the custody of each respective sheriff. Where
prisoners are convicted at the assises, the judge may command
execution to be done, without any writ. And the usage now
is, lor the judge to sign the calendar, which contains all the

prisoners' names, with their several judgments in the margin,

and this calendar is left with the sheriff. As for a capital

CAM
felony, it is written opposite to the prisoner's name, "hanged
by the neck." Formerly in the days of Latin and abbreviation,
" sus. per colV for " suspendatur per colturn" Staundeford,

P. C. 182. See 4 Comm, 403. and tit. Trial, Felon, Pardon,
CALENDS, calendee.~\ Among the Romans wTas the first

day of every month, being spoken of it by itself, or the very

day of the new moon, which usually happen together; and
if pridie, the day before, be added to it, then it is the last day

of the foregoing month ; as pridie calend, Septemb. is the last

day of August. If any number be placed with it, it signifies

that day in the former month, which comes so much before

the month named ; as the tenth calends of October is the 20th

day of September : for if one reckons backwards, beginning

at October, the 20th day of September makes the 10th day

before October. In March, May, July, and October, the

calends begin at the sixteenth day, but in other months at the

fourteenth ; which calends must ever bear the name of the

month following, and be numbered backwards from the first

day of the said following months. Hopton's Concord, p. 69.

! In the dates of deeds, the day of the month, by nones, ides, or

calends, is sufficient. 2 Inst. 675 : see Ides*

CALIBURNE. The famous sword of the great King

Arthur. H&vedon and Brompton in vita R.
CALLICO. No person shall wear in apparel any printed

or dyed callico, on pain of forfeiting 5l. And drapers si iling

any such callico, shall forfeit 20/. But this does not extend

to callicocs dyed all blue. Stat. 7 G. 1. c. 7. Persons may

wear stuff, made of linen yarn and cotton wool, manufactured

and printed with any colours in Great Britain; so as the

warp be all linen yarn, without incurring any penalty, by stat.

9 G. 2. c. 4. By stat. 14 G. 3. c, 72, stuffs wholly made of

raw cotton wool within this kingdom, are not to be considered

as callicoes, and every person may use the same. These arc

distinguished by three blue stripes in the selvedge. For the

duties on British and Irish callicoes, on their importation from

either country to the other until 5th January, 1821, see stat.

47 G. 3, st. 2. c. 47 See farther tit. Linen.
CALLING THE PLAINTIFF. It is usual for a plaintiff,

when he or his counsel perceives that he has not given evi-

dence sufficient to maintain his issue, to be voluntarily mw-

suitedy or withdraw himself : whereupon the crier is ordered to

call the plaintiff; when neither he nor any for him appears.

See tits. Nonsuit, Trial.

CAMALODUNUM. Maldon, in Essex.

CALL IS. The king's highway mentioned in some of our

ancient authors. IIunti?iglon, lib, 1.

CAM 131? 1 OK. There were formerly se vera! statutes against

the importation and use of Cambrichs, or French lawns.

By stats. 4 G. 3. c. 37. and 7 G, S, c. 43. several regulations

are made concerning the manufacturing and stamping cam-
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bricks and lawns made in England ; and forging or counter-

feiting the stamp U felony without clergy* See farther tit.

Linen.

CAMERA. From the old Germ. Cam. Cammcr, crooked;

whence comes our English, kembo, arms in kembo. But
camera at first signified any winding or crooked plat of ground;
as itnam cameram terra*, i. e. a nook of land. Da Fresn.

Afterwards the word was applied to any vaulted or arched

building ; and it was used in the Latin law proceedings, for

the judge's chamber, &c. Catnera Slellaia, the Star Cham-
ber, &C
CAMERONIANS. A sect of severe presbyterians in the

days of Charles II. and James II., who refused to profit by

the toleration or indulgence extended to others of that per-

suasion. They held conventicles in the open fields ; and being

treated with violence by the Scottish government, took up
arms. They had their name from their leader, Richard

Cameron. See tit. Nonconformists.

CAMISIA. A garment belonging to priests, called the

Alb* Pet. Biennis.

CAMOCA. A garment of silk, or something better. Mon.
Angl. lorn. 3. p. 81-

CAMPANA BAJULA. A small hand-hell, much in use

in the ceremonies of the Roman church and retained among
us by sextons, parish clerks, and criers. GirahL Camb. apud
Wharton. Angl. Sacr. par. 2. p. ()3J.

CAMPARTUM. Any part or portion of a larger field or

ground ; which would otherwise be in gross or common.
Prinne Histor. Collect, vol. 3. p. 8Q.

CAM PERT UM. A corn-field. Pet. in Pari. 30 Ed. 1.

CAMP-FIGHT. The fighting of two champions or com-
batants in the field. 3 Inst. 221. See Acre-Fight, Battel,

Champion.
CAM PCS MAI I, ir MART II. An assembly of the people

every year in March or May, where they confederated together

to defend the country against all enemies. Leges Edw. Con-
fessor, cap. 35. Sim. Dunelm. Anno 1094.
CANCELLING DEEDS and WILLS. See those

titles.

CANDLES and CHANDLERS. If any wax-chandlers
mix with their wares any tiling deceitfully, &e. the candles
shall be forfeited. Stat. 23 Eliz. c. 8. Tallow-chandlers and
wax-chandlers are by stat. 24 G. 3. st. 2. c, 41. to take out
annual licences. And by stat. 25 G. 3. c. 74. makers of can-
dles shall be only such persons as are rated to the parish rates.

These duties of excise on candles, and the various regulations
to enforce them, form one of the numerous branches of the
excise laws, and depend on a variety of statutes. See 27 G. 3.

c. 1 3 : 32 G* 3. c. 7- &c. ; and a provision in one law is not
mueb known, though generally interesting, viz. " during the
continuance of the duties upon candles, no person shall use in

the inside of bis house any lamp, wherein any oil or fat (other
than oil made offish within Great Britain) shall be burned for

giving light, on pain of 40*." StaL 8 Ann. c. 9. § IS. The
makers of candles are not to use melting-houses without
making a true entry, on pain of 100/. and to give notice of
making candles to the excise officer for the duties, and of the
number, &c. or shall forfeit 50/. Stats. 8 Ann. c. 5 : 11 G. 1.

c. 30.

CANDLEMAS-DAY. The feast of the Purification of
the Blessed Virgin Mary, being the second day of February,
instituted in memory and honour of the purification of the
virgin in the temple of Jerusalem, and the presentation of our
blessed Lord. It is called Candlemas, or a Mass of candles,

because before mass was said that day, tbe Romish Church
consecrated and set apart, for sacred use, candles for the whole
year, and made a procession with hallowed candles in remem-
brance of the divine light, wherewith our Saviour illuminated
the whole church at his presentation in the temple.

This festival is no day in court, for the judges sit not; and

it is the grand day in that term of all the inns of court, where-
on the judges anciently observed many ceremonies, and the
societies seemed to vie with each other, in sumptuous enter-
tainments, accompanied with music, and almost all kinds of
diversions.

CANES OPERTLE. Dogs with whole feet, not lawed.
Aniiq. Custumar. de Sutton Colfield.
CANESTELLUS. A basket. In the inquisition of ser-

jeaneies, and knight's fees, a?uio 12 & 13 of King John, for

Essex and Hertford, it appears that one John of Listen held a
manor by the service of making the king's baskets. Ex Libra
Rub. Scacc.Jol. 137.

CANFARA. A trial by hot iron formerly used in this

kingdom. See Ordeal.

CANIPULUS. A short sword. Blount.

CANA. A rod or distance in the measure of ground. Ex
Regis! r. Walt. Gijf'ard. Archiepise. Ebor. f. 45.
CANON. A law or ordinance of the church; from the

Creek word canon, a rule.

The Canon Law consists partly of certain rules taken out
of the Scripture

; partly of the writings of the ancient fathers

of the church
;
partly of the ordinance of the general and pro-

vincial councils ; and partly of the decrees of the popes in

former ages. And it is contained in two principal parts, the
decrees and the decretals : the decrees are ecclesiastical consti-

tutions made by the pope and cardinals, and were first gathered
by Ivo, bishop of Carnat, who lived about the year 1114, but
afterwards perfected by Gratian, a Benedictine monk, in the

year 1 1 19- and allowed by Pope Eugenius to be read in schools

and alleged for law. They are the most ancient, as having
their beginning from the time of Constantino the Great, the

first Christian emperor of Rome,
The decretals are canonical epistles written by the pope, or

by the pope and cardinals, at the suit of one or more persons

for the ordering and determining of some matter of contro-

versy, and have the authority of a law ; and of these there

are three volumes, the first whereof was compiled by Pay-
mundus Barcinius, chaplain to Gregory the Ninth, and at his

command, about the year J 231. The second volume is the

work of Boniface the Eighth, collected in the year 12<)3, And
the third volume, called the Clemenfines, was made by Pone
Clement the Fifth, and published by him in the council of
Vienna, about the year 1308. And to these may be added
some novel constitutions of John the Twenty-second, and some
other bishops of Home.
As the decrees set out the origin of the canon law, and the

rights, dignities, and decrees of ecclesiastical persons with
their manor of election, ordination, &c. so the decretals con-

tain the law to be used in the ecclesiastical courts ; and the

first title in every of them is the title of the Blessed Trinity,

and of the Catholic faith, which is followed with constitu-

tions and customs, judgments and determinations, in such

matters and causes as are liable to ecclesiastical cognizance,

the lives and conversation of the clergy, of matrimony and
divorces, inquisition of criminal matters, purgation, penance,

excommunication, &c* But some of the titles of the canon
law are now out of use, and belong to the common law : and
others are introduced, such as trials of wills, bastardy, defama-
tion, CvC.

Trials of tithes were anciently in all cases had by the eccle-

siastical law ; though at this time this law only takes place in

some particular cases.

At the dawn of the Reformation, it was enacted by stat.

25 IL 8. c\ 19- v revived and confirmed by 1 Eliz. c. L) that a

review should be had of the canon law,* and that until

such review should be made, all canons, constitutions, ordi-

nances, and synodals provincial, being then already made and
not repugnant to the law of the land or the king's prerogative,

should continue to be used and exercised ; and as no such

review has yet been perfected, upon this statute now depends
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the authority of the canon law in England. I Comm. S3.

1ft irod, § &
A modern editor of the Commentaries observes, that it is

questionable whether this is correctly stated. Sections 2 and 7

of the stat. 29 /J. 8. appear to relate only to such canons, con-

stitutions, and ordinances, as had been theretofore made by

the clergy of this realm ; § 2. empowered the king to appoint

thirty-two commissioners, to view, search, and examine the

said canons, &c. ; and § 7- provides that such canons, &c.

" being already made," which be not contrariant or repugnant

to the laws, statutes, and customs of this realm, nor to the hurt

of the kings prerogative, " shall now still be used and exe-

cuted as they were before the making of this act, until such

time as they be viewed, searched, or otherwise ordered and

determined" by the said thirty-two persons. It does not ap-

pear, therefore, that this statute authorised even the temporary

use of the Roman ecclesiastical law. By stat. 35 IL 8. c. 16".

(not entered on the statute-roll in Chancery, printed in the

authentic edition of the statutes of the realm from the original

act in the Parliament Office), the provisions of the act 25 II. 8.

were re-enacted to be executed during the king's life, and the

commissioners were farther empowered to set in order and to

establish i(
all such laws ecclesiastical as shall be thought con-

venient to be used and set forth and till their so doing, all

canons, &c. (< or other ecclesiastical laws or jurisdiction spi-

ritual as be yet accustomed in the church of England,
7
' not

contrary to the statutes of the realm or the kings prerogative,

should continue in force and use.

By stat. 1 and 2 P. # M. c. 8. the act 25 IL S. c. 19- was
repealed (the act 35 II. 8. c If), not being noted), perhaps

because its continuance was limited to the king's life. But In

a general clause of the act 1 and 2 P. § M. c. 8. § 8. (record

edition above quoted), all clauses of every other act made in

the 20th of IL 8. against the supreme authority of the pope,

or see of Rome, or containing any other matter of the same

effect only as is repealed in any of the statutes aforesaid, '* shall

be utterly void, frustrate, and of none effect*"

By stat. 1 Eliz. c. 1. several acts of //. 8. as to ecclesias-

tical matters, among which the act 25 H. 8. c. 1 9, is spe-

cified, are revived. The act 35 H. 8. c. 16. is not specified;

but the reviving clause above referred to especially provides,

that the branches, sentences, and words of all the acts so re-

vived shall extend to the queen, " her heirs and successors.*'

In the ease of Middteton v. Croft, Sir. I06U the act 35 H. 8.

c. 1 6. is considered as a subsisting statute.

As for the canons enacted by the clergy under Jac. 1. A J}.

l60S, and never confirmed in parliament, it has been solemnly

adjudged upon the principles of law and the constitution, that

where they are not merely declaratory of the ancient canon

law, but are introductory of new regulations, they do not bind

the laity, whatever regard the clergy may think proper to

pay them. Stra. 1057-

Lord Hardwicke cites the opinion of Lord Holt, and declares

it is not denied by any one, that it is veiy plain all the clergy

are bound by the canons, confirmed by the king only ; but

they must be confirmed by the parliament to bind the laity.

2 Aih. 605. Hence if the archbishop of Canterbury grants a

dispensation to hold two livings distinct from each other more
than thirty miles, no advantage can be taken of it by lapse, or

otherwise, in the temporal courts; for the restriction to thirty

miles was introduced by a canon made since the stat. 25 II. 8.

See 2 Black. Rep. $6$.

There are four species of courts in which the canon laws
(and the civil laws also, see tit. Civil Laws) are permitted,

under different restrictions, to be used. 1. The courts of the

archbishops and bishops, and their derivative officers ; usually

called in our law courts Christian, or the Ecclesiastical Courts.

2. The military courts, or Courts of Chivalry. 3. The Courts

of Admiralty, 4. The Courts of the two Universities. In all

the reception of those laws in general, and the different de-

grees of that reception are grounded entirely upon custom, .cor-

roborated, as to the Universities, by act of parliament, ratifying

those charters which confirm their customary laws. ] Comm.S3.

For the peculiar jurisdiction, &c. of these courts, see this

Diet. tit. Courts. The following particulars relate to them

all, and to this subject in general.

1. The courts of common law have the superintendence

over these courts: to keep them within their jurisdictions, to

determine wherein they exceed them, to restrain and prohibit

such excess ; and in case of contumacy, to punish the officer

who executes, and in some cases the judge who enforces the

sentence so declared to be illegal. See tits. Jurisdiction,

Prohibition.

2. The common law has reserved to itself the exposition of

all such statutes, as concern either the extent of these courts,

or the matters depending before them; and therefore, if the

courts either refuse to allow those acts of parliament, or will

expound them in any other sense than what the law puts on

them, the courts at Westminster will grant prohibitions tore-

strain and control them. See tit. Statutes.

3. An appeal lies from all these courts to the king in the

last resort; which proves that the jurisdiction exercised in

them is derived from the crown of England, and not from any

foreign potentate, or intrinsic authority of their own. See

stat. 25 H.8.c.2\.
From these three strong marks and ensigns of superiority,

it appears beyond a doubt that the canon (and civil) laws,

though admitted in some cases by custom in some courts, are

only subordinate, et leges sub graviore lege ; and that thus

admitted, restrained, new-modelled, and amended, they are by

no means a distinct independent species of laws, but inferior

branches of the customary or unwritten laws of England, pro-

perly called ike Kings ecclesiastical, military, maritime, or

academical laws. 1 Comm. SI.

CANON RELIGIOSORUM. A book wherein the re-

ligious of convents had a fair transcript of the rules of their

order, which were frequently held among them as their local

statutes; and this book was therefore called Regula and

Canon. The public books of the religious were the four fol*

lowing. 1* Missale, which contained all their offices of devo-

tion, 2. Marti/rotogium, a register of their peculiar saints and

martyrs, with the place and time of passion. 3. Canon at

Regula, the institutions and rules of their order. 4. Necrth

logium or Obituarium, in which they entered the deaths (rf

their founders and benefactors, to observe the days of comme-

moration of them. KenneCs Graff.

CANTEL, canteUum.^ Seems to signify the same will

what we now call lump, as to buy by measure, or by the

Jump ; hut, according to Blount, it is that which is added

above measure. Stat. de Pistor. cap. 9- Also a piece of any

thing, as a cantel of bread, and the like.

CANTRED, caniredus, a British word, from cant, or canity

Brit, centum, and tret, a town or village.] In Wales an

hundred villages ; for the Welsh divide their counties into ctfa

treds, as the English do into hundreds. The word is used

stat. 28 H. S.c.S. See Man. Angl. part. X.fol. 319- where it

is written Kantrep,

CAPACITY, capacitas.^ An ability, or fitness to receive:

and in law it is where a man, or body politic, is able to give

or take lands, or other things, or to sue actions. Our law

allows the king two capacities, a natural and a politic: in the

first, he may purchase lands to him and his heirs ; in the latter,

to him and his successors. An alien born hath sufficient c&W

city to sue in any personal action, and is capable of personal

estate ; but he is not capable of lands of inheritance, See titk

Alien. Persons attainted of treason or felony, idiots, lunatics

infants, feme coverts without their husbands, &c. are not cap

ble to make any deed of gift, grant, or conveyance, unless it be

in some special cases. Co. Lit. 171, 172.' See titles A§b

Infant, and other suitable titles.
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CAPE, Lot. A writ judicial, touching plea of lands or
tenements ; so termed, as most writs are of that word in it

which curries the chief intention or end thereof : and this writ
is divided into cape magnum and cape parvum, both of winch
concern things immoveable. Termes de Ley.
Cape Magnum, or the grand cape. A writ that lies be-

fore appearance to summon the tenant to answer the default,

and also over to the demandant : and in the Old Nat. Brev. it

is defined to be, where a man hath brought a praecipe quod red-
dal of a thing touching plea of land, and the tenant makes
default at the day to him given in the original writ, then this

writ shall go for the king to take the land into his hands ; and
if the tenant come not at the day given him thereby, he loseth

his land, &c. See Reg. Jud.foL 1 : Bract, lib* 3, tract. 3. c, t.

Capk Parvcm, or petit cape- Where the tenant is sum-
moned in plea of land, and comes on the summons, and his

appearance is recorded ; if at the day given him he prays the
view, and having it granted makes default, then this writ shall

Issue for the king, &c. Old Nat. Brer, ](>2. The difference

between the grand cape and petit cape is, that the grand cape
is awarded upon the tenant's not appearing or demanding the
view in such real actions, where the original writ does not men-
tion the particulars demanded ; and the petit cape is after ap-
pearance or view granted : and whereas the grand cape sum-
mons tenant to answer for the default, and likewise over to the
demandant, petit cape summons the tenant to answer the de-
fault only ; and therefore it is called pelt cape ; though some
it hath its name, not because it is of small force, but by reason
it consists of few words. Beg. Jud.jbl. 2 : Fleta, lib. 2, c. 44 :

Termes de Ley.

Cape ad Valenti am. This is a species of cape magnum,
and is where I am impleaded of lands, and vouch to warrant
another, against whom the summons ad warrantizandum hath
been awarded, and he comes not at the day given ; then if the
demandant recover against me, I shall have this writ against
the vouchee, and recover so much in value of the lands of the
vouchee, if he hath so much; if not, 1 shall have execution of
such lands and tenements as shall after descend to him in fee ;

or if he purchases afterwards, I shall have against him a resum-
mons, Sec. And this, with his before appearance. Old Nat.
Brer. 6*1 6\ See farther Fine and Recover ip
CAPELLA, before the word chapel, was restrained to an

oratory or depending place of divine worship : it was used also
for any sort of chest, cabinet, or other repository of precious
things, especially of religious relics. Rennet*& Paroch. Aniiq.
p. 580.

1

CAPELLUS. A cap, bonnet, or other covering for the
head* Tenures, p. 32. Vapellus fcrreus, an helmet or iron
head-piece. Hoveden, p. 61. Capelhts Militis is likewise an
helmet or military head -piece. Consiutud. Damns de Farendon,
MS. Jof. n.
CAPIAS. A writ or process formerly of two sorts; one

^hereof in the court of C. P. is called capias ad respondendum,
before judgment, where an original is sued out, &c. to take
the defendant and make him answer the plaintiff: and the
other a writ of execution, after judgment, being of divers kinds,
as capias ad satisfaciendum, capias utlanatum, &e. i5ut since
the Act for Uniformity of Process, 2 IV.\ c. :K).

?
which renders

the process of all courts alike, there is only one wT rit of capias
used as mesne process, which is applicable where the defendant
is to be held to hail only.

f£ In all personal actions, where it is intended to arrest and
hold any person to special hail, who may not be In the custodv
of the marshal of the Marshalsea, of the Court of Kings Bench,
or of the warden of the Fleet prison, the process is required,
by the fourth section of the act, to be by wTrit of capias, accord-
ing to the form contained in the schedule, and marked No. 4."

2 Wn 4. c. 39. § 4.

The writ is directed to the sheriff of the county wherein the
defendant resides ; or in the cinque ports, to the constable of
Dover castle ; or in Berwick, to the mavor and bailiffs of Ber-

V0L, I.

W'ick-upon-Tweed; commanding the sheriff, or other officer, to
whom it is directed, that he omit not by reason of any liberty
in his bailiwick, but that he enter the same, and take the de-
fendant (stating the county and place of his residence, or sup-
posed residence), if he shall be found in his bailiwick, and him
safely keep, until he shall have given the said sheriff, Sec. hail,
or made deposit with him, according to Jaw, in an action on
promises (or of debt, &c), at the suit of the plaintiff, or until
the defendant shall, by other lawful means, he discharged from
his custody ; and that, on execution thereof, the said sheriff

do deliver a copy thereof to the defendant; and requiring the
defendant to take notice that, within eight days of the execu-
tion thereof on him, inclusive of the day of such execution, he
shall cause special bail to he put in for him, in the court
where the action is brought, to the said action; and that in
default of his so doing, such proceedings may be had and taken,
as are mentioned in the warning thereunder written, and in-
dorsed thereon. And farther commanding the said sheriff, &c.
that immediately after the execution thereof, he do return the
writ to the said court, together with the manner in which he
shall have executed the same, and the day of the execution
thereof; or that, if the same shall remain unexecuted, then
that he do so return the same at the expiration of four calendar
months from the date thereof, or sooner if he should be thereto
required, by order of the said court, or by any judge thereof.

The writ of capias, as well as the distringas, into the coun-
ties palatine of Lancaster and Durham, is required by a
general rule of all the courts, to be directed to the chancellor of
the county palatine of Lancaster, or his deputy, or to the bishop
of Durham or his chancellor; and commands the former, that
by his writ under the seal of the said county palatine, to be duly
made and directed to the sheriff of the said county palatine, he
command the said sheriff (or if in Durham, that the bishop, by
his writ, under the seal of his bishoprick, to be duly made and
directed to the sheriff of the county of Durham, cause the said

sheriff to be commanded), that he omit not by reason of any
liberty in his bailiwick, but that he enter the same and take
the defendant, &c. (as in common cases) : and that he farther
command him, that on execution thereof, he do deliver a copy
thereof to the saiil defendant - and that the said writ do require
the said defendant to take notice, &c. ; and that he farther
command the said sheriff, that immediately after the execution
thereof, he do return that writ, &c. (as in the ordinary capias.)

To the writ of capias, a memorandum, warning, and in-

dorsements, are required to be subscribed or indorsed. See Tidd
on the Act for Uniformity of Process. And so many copies
thereof, together with every memorandum or notice subscribed
thereto, and all indorsements thereon, as there may be persons
intended to be arrested thereon, or served therewith, are re-
quired to be delivered therewith to the sheriff, or other officer

or person to whom the same may be directed, or who may have
the execution and return thereof; and who shall, upon or

forthwith after the execution of such process, cause one such
copy to he delivered to every person upon whom such process
shall be executed by him, whether by service or arrest i and
shall indorse on such writ the true day of the execution thereof,

whether by service or arrest. In order to give effect to the
last-mentioned provision, there is a general rule of all the
courts, that <( the sheriff or other officer or person to whom
any writ of capias shall be directed, or who shall have the
execution and return thereof, shall, within six days at the least

after the execution thereof, whether by service or arrest, indorse
on such writ the true day of the execution thereof; and in
default thereof shall be liable, in a summary way, to make
such compensation for any damage which may result from Lis

neglect, as the court or a judge shall direct. Provided always,
that it shall be lawful for the plaintiff, or bis attorney, to order
the sheriff, or other officer or person to whom the writ shall

be directed, to arrest one or more only of the defendants
therein named, and to serve a copy thereof on one or more of
the others ; which order shall be dulv obeved bv such sheriff or

2 c
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other officer or person ; and such service shall be of the same

force and effect as the service of the writ of summons hereinbe-

fore mentioned, and no other. See 2 W. 4. c. 39 : Tidd, ubi

supra. See farther tits. Arrest, Bail, Process, Sheriff, Outlawry.

A Capias is also in use in criminal cases.—The proper pro-

cess on an indictment for any petty misdemeanor, or on a penal

statute, is a writ of venire facias, which is in the nature of a

summons to cause the party to appear. And if by the return

to such venire, it appears that the party hath lands in the county

whereby he may be distrained, then a distress infinite shall be

issued from time to time till he appears- But if the sheriff re-

turns that he hath no lands in his bailiwick, then upon his non-

appearance a writ of capias shall issue, which commands the

sheriff to take his body, and have him at the next assises ; and

if he cannot be taken upon the hrst capias, an alias and a plu-

rics shall issue. But on indictments for treason or felony, a

capias is the first process ; and for treason or homicide, only

one shall be allowed to issue, or two in the case of other felonies,

bv stat. 25 E. S. c. 14; though the usage is to issue only one in

any felony; the provisions of this statute being in most cases

found impracticable. 2 H. P. C. 19$. And so in the case of

misdemeanors, it is now the usual practice for any judge of the

court of K. B. upon certificate of an indictment found, to award

a writ of capias immediately, in order to bring in the defendant.

But in this as in civil cases, if he absconds, and it is thought

proper to pursue him to an outlawry, a greater exactness is ne-

cessary. 4 Comm. 318. See titles Arrest, Outlawry.

Capias ad Satisfaciendum (shortly termed a Ca. Sa.) A
judicial writ of execution which issues out on the record of a

judgment, where there is a recovery in the courts at Westmin-

ster, of deut3 damages, &c. And by this writ the sheriff is

commanded to take the hody of the defendant in execution, and

him safely to keep, so that he have his body in court at the re-

turn of the writ, to satisfy the plaintiff his debt and damage s.

Fide 1 LilL Abr. 24J). And if he does not then make satis-

faction he must remain in custody till he does. When the body

is taken upon a ca. sa* and I he writ is returned and filed, it is

an absolute and perfect execution of the highest nature against

the defendant, and no other execution can be afterwards had

against his lands or goods; except where a person dies in exe-

cution, then his lands and goods are liable to satisfy the judg-

ment, by stat. 21 Jac. 1. c. 24. See Roll Abr. 904.

Properly speaking this writ cannot be sued out against any

but such as were liable to be taken upon the capias mentioned

in the preceding article. S Rep. 12: Mo. 767- The intent of

it is to imprison the body of the debtor, till satisfaction be made
for the debt, costs, and damages : this writ therefore doth not

lie against any privileged persons, peers, or members of par-

liament ; nor against executors or administrators
; (except on

a devastavit returned by the sheriff 1 LilL 250.) nor against

such other persons as could not be originally held to bail, nor

against parsons for penalties for non-residence, while they hold

a benefice out of which they can be levied in three years by se-

questration, 57 G. 3. c. 99- § i/jf*

This writ may be sued out (as may all other executory pro-

cess) for costs, against a plain tiif as well as a defendant, where
judgment is had against him.

In case two persons are bound jointly and severally, and pro-

secuted in two cunts, whereupon the plaintiff had judgment,
and execution by ca. sa. against one of them ; if he after have
an elegit against the other, and bis lands and goods are deli-

vered upon it, then he that is in prison shall have audita que-
rela* Hob. 2. 57- Where one taken on a ca. sa. escapes from
the sheriff, and no return is made of the writ, nor any record

of the award of the capias j the plaintiff may bring a scire

fac against him, and on that what execution he will. Roll. 904,
' And if the defendant rescue himself, the plaintiff shall have a
new capias, the first writ not being returned. Ibid. 901.

If a defendant cannot be taken upon a ca* sa. in the county
where the action is laid, there may issue a testatum ca. sa. into

another county; and so of the other writs. See title Capias.

For farther matter, see titles Execution, Fieri facias, and

see Tidd*s Prac. 1025. et seq. (9th cd.) where the proceedings

on this writ are clearly explained.

Capias Utlagatum is a writ that lies against a person who
is outlawed in any action, by which the sheriff is commanded

to apprehend the body of the party outlawed, for not appearing

upon the exigent, and keep him in safe custody till the day of

return, and then present him to the court, there to be dealt

with for his contempt; who, in the Common Pleas, was b
former times to be committed to the Fleet, there to remain till

he had sued out the king's pardon, and appeared to the action.

And by a special capias utlagatum (against the body, lands,

and goods in the same writ) the sheriff is commanded tosei2e

all the defendant's lands, goods, and chattels, for the contempt to

the king ; and the plaintiff (after an inquisition taken thereon,

and returned into the Exchequer) may have the lands extended,

and a grant of the goods, &c. whereby to compel the defendant

to appear ; which when he doth, if the reverse be outlawry

the same shall be restored to him. Old Nat. Br. \s\ y

When a person is taken upon a capias utlagatum, the sheriff is

to take an attorney's engagement to appear for him, where

special bail is not required ; and his bond with sureties to ap-

pear, where it is required. Stat. 4 and 5 Wm § M. c. 18. See

Outlawry.

Capias pro Fine. Anciently, when judgment was given

in favour of the plaintiff in any action in the king's courts,

it was considered that the plaintiff be arrested for his wilful

delay of justice, or capiatur be taken till he paid vl Jim to

the king, considering it as a public misdemeanor coupled with

the private injury. But now, in cases of trespass, ejectment,

assault, mdfalse imprisonment, it is provided by stat, 5 and

6

W. § M. c. 12. that no writ of capias shall issue for ih: ;. r

nor any fine be paid : but the plaintiff shall pay 6s. $il fa>)it

proper officer, and be allowed it against the defendant MBOng

his other costs. See tit. Judgment : also tit. Finesfor Ojfifi^.'

Capias in Withernam, A writ lying (where &• liksi^js

taken is driven out of the county, so that the sheriff cAtim

make deliverance in replevin) commanding the sheriff to take

as many beasts of the distrainer, &c. Reg. Orig. 82* 83, See

tits. Distress, Replevin, Withernam.

CAPITA, Distribution per.~\ i. e. to every man an equal

share of personal estate, when all the claimants claim in their

own rights, as in equal degree of kindred, and not jw
representation is. See tit* Executor, V. S.

CAPITA, Succession per.~\ Where the claimants are nest

in degree to the ancestor, in their own right, and not by right

of representation. See tit. Descent.

CAPITAL FELONIES. By stat. 4 G, 4. c. 28. the court

before whom any offender may be capitally convicted, may in

all cases (except murder) abstain from pronouncing sentenced

death, and may instead thereof order sentence of death to tie

recorded against such offender. See Felony.

CAPITE, from caput, u e. Rex, unde tenere in capite, ui

tenere de rege, omnium terrarum capite.] Tenure in Capite

was an ancient tenure, whereby a man held lands of the king

immediately as of the crown, whether by knight's service, or in

socage. This tenure was likewise called tenure holding of tl»

person of the king: and a person might hold of the king, and

not in capite; that is, not immediately of the crown, but by

means of some honour, castle, or manor belonging to it, Ao

cording to Kitchen, one might hold land of the king by knigM*

service, and not in capite ; because it might be held of some

honour in the king s hands descended to him from his ancestors,

and not immediately of the king, as of his crown. Kilch. 120:

Dyer, 44 : F. N, B. 5.

The very ancient tenure in capite was of two sorts ; the one

principal and general, and the other special or subaltern; the

principal and general was of the king as caput regni} ct cap*t

generalissimum omnium feodorum, the fountain whence flH

feuds and tenures have their main original : the special was of

a particular subject, as caput feudi, seu tcrsts illius, so called
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from his being the first that granted the land in such manner
of tenure; from whence he was stiled capitalis dominus, Sec.

But tenure in capite is now abolished ; and by stat. 12 Car* 2.

c. 24. all tenures arc turned into free and common socage: so

that tenures hereafter to be created by the king are to be in

common socage only ; and not by capite, knight's service, &c.

Blount. See tit. Tenures.

CAPIT1LITIUM. Poll-money. Diet.

CAPITITI UM. A covering for the head. It is mentioned
in the stat. 1 //. 4. and other old statutes, which prescribe

what dresses shall be worn bv all degrees of persons.

CAPITULI AGRI. The head-lands, lands that lie at the

head or upper end of the lands or furrows. Kcnnet's Paroch.

Antiq. p. 137.

CAP1TULA RURALIA. Assemblies, or chapters held

by rural deans and parochial clergy within the precinct of

every distinct deanery ; which at first were every three weeks,

afterwards once a month, and more solemnly once a quarter.

CoweL
CAPTAIN, capitaneus.~] One that leadeth or hath the

command of a company of soldiers : and is either a general, as

he that hath the governance of the whole army, or special, as

he that leads but one band* There is also another sort of cap-

tcttttSy qui urbium prcefecti sunt, $fc. Blount.

CAPTION, captio.~] That part of a legal instrument, as a

commission, indictment, &c. which shows where, when, and by
what authority it is taken, found, or executed* Thus when a

commission is executed, the commissioners subscribe their names
to a certificate, declaring when and where the commission was
executed. These kinds of captions relate chiefly to business of

three kinds, i. e. to commissions to take fines of lands, to take

answers in chancery, and depositions of witnesses: on the

taking of a line it is thus:

—

Taken and acknoivledged the

day qfy §c. at, The word caption is also used (rather vul-

garly ) for an arrest. See tit. Indictment.

CA PTI VES. An act was made for relief of captives, taken

by Turkish, Moorish, and other pirates, and to prevent taking

of others in time to come, Stat. 16 and 17 Car. 2. c. 24. See
tits. Negro, Slavery.

CAPTURE, captura.~\ The taking of a prey, an arrest,

or seizure: and it particularly relates to prizes taken by pri-

vateers, in time of war. See tits. Admiral, Insurance, Navy,
Privateer.

CAPUTAGIUM. Some think this word signifies head or

poll money, or the payment of it : but it seems rather what we
otherwise call chevagium.

CAPUT ANNI. New year's day, upon which of old was
observed the festum stulforum.

CAPUT BARONI/E. Is the castle or chief seat of a no-

bleman ; which descends to the eldest daughter, if there be no
son, and must not be divided amongst the daughters, like unto
lands, Sec. See tit. Coparceners, Dower.
CAPUT JEJUNII. In our records is used for AshAYcd-

ncsday, being the head, or first day of the beginning of the
Lent- Fast. ParocIt. Antiq. p. 132.

CAPUT LOCI. The head or upper end of any place; ad
caput villa?, at the end of the town.

CAPUT LUPINUM. Anciently an outlawed fdon was
fiaid to have caput lupinum, and might he knocked on the

head like a wolf. No?v the wilful killing of such a one would
be murder. 1 Hale, P. C. 497 : vide Bracton,fo. 125. See tit.

Outlawry*
CAR and CHAR. The names of places beginning with

car and char signify a city, from the Brit* cacr, civitas; as

Carlisle, &c.

CARCAN, is sometimes expounded for a pillory : as is

carcannum for a prison. LL. Canuti Regis.

- CARCATUS, Loading; a ship freighted. Pat. 10 R. 2.

. CARDS and DICE. Duties, under the control of the

stamp commissioners, are imposed on cards and dice. See tit.

Stamps.

By stat. 10 A. c. 1 9. no playing cards or dice shall be im
ported,— Selling second-hand cards incurs a penalty of 2 Oi
stat. 29 G. 2. c. 13. § 10; and of 51. per pack by stat 16 G. &
c. 34- Several other regulations are made hy statute to pre-

vent frauds in manufacturing the above articles.— If cards or

dice unstamped are used in any public gaming houses, a penalty
of 5t attaches on the seller* 10 A. c. 19- § 162 See also

stat. 5 G. 3. c. 46. § 9— 17 i 41 G. 3. c. 86". § 5. 8. 10. &e.
CARKCTA and CARECTATA. A cart and cart-load.

Mon. Angl. torn. 2. f. 340.

CARETARIUS, or CARECTARIUS. A carter. Blount.

See Carreta*

CA RITAS. Ad caritatem, poculum caritatis.] A grace-

cup ; or the extraordinary allowance of the best wine, or other

liquor, wherein the religious at festivals drank in commemo-
ration of their founders and benefactors, Cartular. Abat.

Glaston, A. S. f. 29. See CoweL— It is sometimes written

Karite.

CARK. A quantitv of wool, whereof thirty make a sarpler.

Stat. 27 H. 6. c. 2.

CARLE. See Karle.

CARLISLE. By 14 H. 6. c. 3. the assises and gaol delivery

for Cumberland are to be held there, and in none other place

in the shire.

CARNAL KNOWLEGE, of females. See tit. Rape.
CARFEMEALS. Cloth made in the northern parts of

England, of a coarse kind ; mentioned in 7 Jac. I. cap. 16.

CARRAT. A weight of four grains in diamonds, &c.
And this word it is said was formerly used for any weight or

burden.

CARRETA. A carriage, cart, or wain load; as Careta

fceni is used in an old charter for a load of hay. Kennel's

Gloss.
*

CARRELS. Closets, or apartments for privacy and retire-

ment.—Three pews or carrels, where every one of the old

monks, after they had dined, did resort, and there study.

Davies Man. of Durham, p* S 1

.

CARRICK, or CAR HACK, carrucha.~] A ship of great

burden so called of the Italian word carico or carco, which
signifies a burden or charge: it is mentioned in the statute

2 R. 2. c. 4. They were not only used in trade, but also in

war. See IValsingh. in Hen. S.fol. 394.

CARRIER. A person that carries goods for others for his

hire.

I. Their Liability under stat. I W. 4, c. 68.

II. Who are to be considered as Carriers; and generally

how chargeable in other Cases.

III. For what Defaults ansiverable ; and the Exceptions in

theirfavour in such Cases*

IV. What Circumstances must in such Cases concur to

charge them.

I, Their Liability under staL 1 W. 4. c. 68.—The act I W. 4.

c. 68, r* for protection of mail coach-contractors, stage coach-

proprietors, and other common carriers, against loss of parcels,

the value of which shall not be declared by the owners/' has

put an end, in many instances, to the controverted questions

on this branch of law. But it may yet be necessary to recur
to the general principles and determinations on cases arising

previously to that act, as operating on future cases not compre-
hended within its operation.

The act. provides that such carriers shall not he liable for

any loss or injury to any parcel containing money, or gold, or
silver, or plate, jewellery, watches, trinkets, Bank notes, order

or securities for money, stamps, maps, deeds, pictures, engrav-
ings, glass, china, silk, furs, or lace, carried or sent with or

without any passenger, exceeding 1 0/. value ; unless the value
he declared, and an increased rate of carriage paid to the

person receiving the parcels for the carrier. § 1. Notice of

amount of such charge shall be put up in the carrier's ware-

2 c 2
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house ; bv which notice the party sending the parcel shall be

bound. §'2. Receipts shall be given by the carrier, who on

neglect or refusal "of notice receipt shall remain liable as at

common law, and shall refund the increased charge. § 3.

Carriers shall not be exempted from any liability at common

law, as to any goods, except Under regulations of this act. § 4.

Any one proprietor or carrier is rendered personally liable, § 5.

Act shall not affect special contracts. § (i Persons receiving

the value of things lost shall also receive back the extra charges

for carriage. § 7- The act shall not protect any felonious

taking. § 8. Carriers shall not he concluded by the declared

value, but the real value shall be proved in case of loss. § <J.

In all actions against carriers for loss, money may be paid into

court. § 10*

II. Who arc to he considered as Carriers, and generally how

chargealil — All ]vr>nns carrying goods for hire, as masters

and owners of ships, lightermen, stage-coachmen (but not

hackney coachmen in London), and the like, come under the

denomination of common carriers ; and are chargeable on the

general custom of the realm for their faults or miscarriages.

iSee 1 Com. Rep. 25 : Hull. N. P. 7<>—And as to the duty and

engagement of a carrier, see tit. Bailment > 5. and V.

In an action on the case upon the custom of the realm against

the defendant, master of a stage coach, the plaintiff set forth,

that he took a place in the coach for such a town, and that in

the iournev the defendant, by negligence, lost the plaintiff s

trunk
;
upon Not guilty pleaded, the evidence was, that the

plaintiff gave the trunk to the man who drove the coach, who

promised to take care of it, hut lost it ; and the question was,

whether the master was chargeable; and adjudged that he was

not, unless the master takes a price for the carriage ofthe goods

as well as for the carriage of the person, and then he is within

the custom as a carrier; that a master is not chargeable for the

acts of his servant but when they are done in execution of the

authority given bv the master ; 'then the act of the servant is

the act of the master. 1 Salk 282.—But by the custom and

usage of stages, even' passenger pays for the carriage of goods

above a certain weight ; and there the coachman shall he

charged for the loss of goods beyond such weight. 1 Com. Rep.25.

If a common carrier loses goods he is intrusted to carry, a

special action on the case lies against him, on the custom of

the realm; and so of a common carrier by boat, 1 Roll

Rep. 6\ An action will lie against a porter, carrier, or barge-

man, upon his bare receipt of the goods if they are lost by

negligence. I Sid. S6. Also a lighterman spoiling goods he

is to carry, by letting water come to them, action on the case

lies against him on the common custom. Palm. .528*

If one he not a common carrier, and takes hire, he may be

charged on a special assumpsit ; for where hire is taken, a

promise is implied. Cro. Jac. 262. So if a man who is not a

common carrier, and who is not to receive a premium, under-

takes to carry goods safely, he is answerable for any damages

they may sustain through this neglect or default.—This was

the' express point determined in Coggs v* Bernard, 1 Com.

Rep. 133. &e. See tit. Bailment

Where a carrier entrusted with goods opens the pack, and

takes away and disposes of part of the goods, this, showing an

intent of stealing them, will make him guilty of felony. H* P.

C. 6l. And it is the same if the carrier receives goods to carry

them to a certain place, and carrieth them to some other place,

and not to the place agreed. 3 Inst. 36'7. That is, if he do it

with intent to defraud the owner of them. If a carrier, after

he hath brought goods to the place appointed, take them away

privately, he is guilty of felony ; for the possession which he

received from the owner being determined, his second taking

is in all respects the same as if he were a mere stranger*

I Hank. P. C. c 33. § 5. See Larceny, &c.

If a common carrier, who is offered his hire, and who has

convenience, refuse to carry goods, he is liable to an action, in

the same manner as an inn-keeper who refuses to entertain a

guest, or a smith who refuses to shoe a horse. 2 Show. Rep. 337,

But a carrier may refuse to admit goods into his warehouse at

an unseasonable time, or before he is ready to take his journey.

Ld. Raipn. 652*

A common carrier may have action of trover or trespass for

goods taken out of his possession by a stranger; he having a

special property in the goods, and being liable to make satis-

faction for them to the owner; and where goods are stolen

from a carrier, he may bring an indictment against the felon

as for his own goods, though he has only the possessory, and

not the absolute property; and the owner may likewise prefa

an indictment against the felon. Kel 3$.

By stat. 3 Car. I.e. I. carriers arc not to travel on the Lord's

Day. The driver of a van for baggage is within this act*

Ex'parte Middleton, 3 Ram. C* 164. But not the driver of a

stage coach for passengers, Sandiman v. Breach, 7 Barn.$C$(i

By the stat, 3 W. § M. c. 12. the justices are annually to

assess the price of land-carriage of goods to he brought into

any place within their jurisdiction, by any common carrier,

who is not to take more, under the penalty of 5l. And by the

stat. 21 G. 2. c. 28. § 3. a carrier is not to take more, for tarry-

ing goods from any place to London, than is settled by the

justices for the carrying goods from London to such a place,

under the same penalty.

By stat. 24 G. 2. c. 8. § 9. commissioners for regulating tie

navigation of the river Thames are to rate the price of water

carriage.

By stat. 30 G. S. c. 22. § 3. justices of the city of London

are to assess the rates of carrying goods between London and

Westminster.

Carriers and waggoners are to write or paint on their wag*

fons or carts their names and places of abode. See tit. Carts,

Ughwaya.

III. For what Defaults answerable ; and the Exceptions in

their Famur.—At common law a earner is liable by the custom

of the realm to make good all losses of goods entrusted to him

to carry, except such losses as arise (1.) from the act of God, or

inevitable accident ; or (2,) from the act of the Ying's enemies

~to which may he added (5.) the default of the party sending

them. 1 Inst. 89 : Coggs v. Bernard, 2 Ld. Ratpn. 90£): Esp.

N. P. 619: 5 Term Rep. 389-

L . Where the defendant's hoy in coming through London

bridge, was by a sudden gust of wind driven against the arch

and sunk, the owner of the hoy was held not to he liable, the

damage having been occasioned by the act of God, which no

care of the defendant could provide against or foresee.—But

in this case it was held that if the hoy-man had gone out

voluntarily in bad weather, so that there was a probability of

his being lost, he would have been liable. Amies v. Stephen,

1 Stra. 128.

Upon this ground of its being the act of God, if a bargeman

in a tempest, for the safety of the lives of his passengers!

throws overboard any trunks or packages of value, he is not

liable for the loss, i Roll. Rep. 79 • and see Bulst. 230. and

1 VenL IQOi 1 Wils. 281.

The defendant having lodged his waggon in an inn, an acci-

dental fire broke out, which consumed it—he was adjudged

liable ; and it was held that negligence does not enter into the

grounds of this action, for though the carrier uses alt proper

care, yet in case of a loss he is liable. Forward v. Pitim,

1 Term Rep. 27- And though he limits his liability by a

notice, yet he is liable for the value of the goods in case ot

gross negligence. 4 Barn. $ A. 21 : 4 Ring. 218 : 3 Brw.

# Bing. 177 : 1 Moo. $ MalL 154.

But"where a common carrier, between two places (Stourpon

and Manchester), employed to carry goods from one place W

the other, to be forwarded from thence to a third place (Mod-

port) ; carried them to Stourport, there put them in his wart-

house, in which they were destroyed by an accidental h*,

before he had an opportunity of forwarding them ; in thtf caw
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the carrier was held not to be liable, the keeping them in the

warehouse in this case being not for the convenience of the

carrier, hut of the owner. 4 Term Rep, K, B. 581.

The owners of vessels on the navigation between A. and C.

having given public notice that they would not be answerable

for losses in any case, except the loss were occasioned by the

want of care in the master, nor even in such case beyond
1 0 per cent, unless extra freight were paid : the master of one

of the ships took on board the plaintiff's goods to be carried from

A- to J3. (an intermediate place between A. and C.) and to be

deliKFfjrfcd at B, The vessel passed by B, without delivering

the plain tiffs goods there, and sunk before her arrival at C.

without any want of care in the master: held that the owner
of the v.c&ic-l was responsible for the whole loss in an action on

the contract. Ellin, v. Turner, 8 Term Rep. 531.

A carrier who undertakes for hire to carry goods is bound to

deliver them at all events, except damaged or destroyed by act

of God, or of the king's enemies; even though it be expressly

found that the goods were destroyed without any actual neg-

ligence of the carrier. I Term Rep. 27-

2. If a carrier is robbed he shall he liable for the loss ; not

on the ground that he may charge the hundred under the

statute of Winchester, but because if it were otherwise he

might, by collusion with robbers, defraud the owner of the

goods ; and so in other cases, where the grounds are the same,

4 RolL Ah. 333: I Salk. 143.

But if a carrier be robbed of goods, either he or the owner
may bring an action against the hundred, to make it good.

£ Sound. 380.

Where in the case of a master of a ship it appeared there was
a sufficient crew for the ship, but that at night eleven persons

boarded the ship as pirates under the pretence of pressing, and
plundered her of the goods, it was adjudged the master (the

ship being infra corpus comitatus) was liable, for superior force

shall not excuse him. Morse v. Slue, 1 Vent. 10y : 2 Lev. 6<)

:

J Mod 85 : Barclay v. Wiggins, E, 24 G. 3. cited 1 Term
Rep. 33, Where the declaration stated that the carrier under-

took to carry goods from London and safely deliver them at

Dover, and the contract proved was to carry and deliver safely

(fire and robbery excepted), the variance was held fatal. La~
iham v. RuUlcy',2 Barn. $ C. 20.

3. In an action against a carrier, for negligently carrying a

pipe of wine, which by that means burst, and the wine was
split, it was good evidence for the defendant that the loss

happened while he was driving gently, and arose from the wine
being in a ferment ; so that the loss was occasioned by its being
sent in that state. Bull. N. P. 74. So if a carrier's waggon is

full, and yet a person forces goods on him, and they are lost,

the carrier is not liable. Lovert v. Ilobbs, 2 Show* ]27.

4. But the following exemptions by statute have been found
necessary for the security of owners of ships.

By stat. 7 G. 2. c. 15. no owners of any ship shall be liable

to answer any loss by reason of embezzlement by the master or
mariners, of any gold, silver, or other goods shipped on board,

or for any acl done by the master or mariners, without the

owner's privity ; beyond the value of the ship and freight.

By stat. 20' O. 3. c. 86, no owners of any ship shall be subject

to make good any loss by reason of any robbery, embezzlement,
secreting, or making away with any gold, silver, jewels,

diamonds, precious stones, or other goods from on board ; or for

any act or forfeiture done or occasioned without the knowledge
of such owner, beyond the value of the ship and freight,

although the master or mariners shall not be concerned in, or

privy to, such robbery » &c.

These acts do not impeach any remedy for fraudulent embez-
zlement, and if several proprietors or freighters sustain such
loss, and the value of the ship and freight is not sufficient to

make full compensation, the Joss shall be averaged amongst them.
No otvner shall be subject to answer for loss happening by

fire on board ship. Stat. 2f> G. 3. c. 86.

No master or owners shall be subject to answer for any loss

of gold, silver, diamonds, &c. by reason of any robbery, &c. un-
less the shipper of such goods insert the true nature, quality, and
value of the gold, &c. in his bills of lading. Stat. 26 G. 3 c. 86.

Previous to this last statute it was determined, that the

owner of a ship was not liable beyond the value of the ship

and freight, under stat. 7 G. 2. c. J ft. in the case of a robbery

(of dollars) in which one of the mariners was concerned, by

giving intelligence, and afterwards sharing the spoil ; Sutton v.

MitcheU, 1 Term Rep. 18, where it was said, the statute was
made to protect the owners against all treachery in the master

or mariners. And see 53 G, 3. c* 159* extending the pro-

visions of the former acts.

A earner by water contracting to carry goods for hire im-

pliedly promises that the vessel shall be tight and lit for the

purpose, and is answerable for damage arising from leakage.

And this, though he had given notice « that he would not

be answerable for any damage unless occasioned by want of

ordinary care in the master or crew of the vessel, in which
case he would pay 10 per cent, upon such damage, so as the

whole did not exceed the value of the vessel, and freight/' For

a loss happening by the personal default of the carrier himself

(such as the not providing a sufficient vessel) is not within the

scope of such notice, which was meant to exempt the carrier

from losses by accident or chance, &c. ; even if it were com-

petent to a common carrier to exempt himself by a special

exceptance from the responsibility cast upon him by the com-

mon law for a reasonable reward to make good all losses not

arising from the act of God, or the kings enemies. Lyon \\

Metis, 5 East, 428.

Where no lien exists at common law, it can only arise by

contract with the particular party, either expressed or implied ;

it may he implied cither from previous dealings between the

same parties upon the footing of such a lien, or even from a

usage of the trade so general as that the jury must reasonably

presume that the parties knew of and adopted it in their deal-

ing. But whereas in the case of a common carrier claiming a

lien for his general balance, such a lien is against the policy of

the common law and custom of the realm, which only gives

him a Hen for the carriage price of the particular goods, there

ought to be very strong evidence of a general usage for such a

lien to induce a jury to infer the knowledge and adoption of it

by the particular parties in the contract ; and the jury having
negatived such a general usage, though proved to have been

frequently exercised by the defendant and various other com-
mon carriers throughout the north for ten or twelve years

before, and in one instance, so far back as thirty years, and not

opposed by other evidence, the court refused to grant a new
trial. Rushforth v. Hadfield, 7 East, 224.

A parcel containing Bank notes, stamps, and a letter, was
sent by a common carrier from one stamp distributor to another.

By 42 Gr- 3. c. 81. § 6L it is provided that the prohibition to

send letters otherwise than by the post shall not extend to let-

ters sent by any common carrier with the goods which the let-

ter concerns. In an action against the carrier, the Court of

King's Bench held that the circumstance of the letter aceom-i

panying the stamps was evidence that it related to them ; and

that the defendant, not having proved the letter to relate to

any other subject, was liable for the value of the parcel. Bennei

v. Clough, 1 Barn, f Aid. 46 1.

IV. What Circumstances must concur in order to charge than.

—In order to charge the carrier, three circumstances are to be

observed,

1 . The goods must be lost while in the possession of the car-

rier himself, or in his sole care.—Therefore where the plaintiffs,

the East India Company, sent their servants with the goods in

question on board the vessel, who took charge of them, and they

were lost, defendant was held not to be liable. 1 Stra. (><)0.

2. The carrier is liable onJy so far as he is paid, for he is

chargeable by reason of his reward.

One brought a box to a carrier, in which there was a large
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sum of money, and the carrier demanded of the owner what

was in it ; he answered it was filled with silks, and such like

goods ; upon which the carrier took it and was robbed : and

adjudged, that the carrier was liable to make it good: but a spe-

cial acceptance, as provided there is no charge of money
t
would

have excused the carrier* 1 Vent. 238 : 4 Rep* 83.

A person delivered to a carrier's book-keeper two bags of

money sealed up, to be carried from London to Exeter, and told

him that it was 200/. and took his receipt for the same, with

promise of delivery for 10.v. per cent, carriage and risk : though

it be proved that there was 400/. in the bags, if the carrier be

robbed he shall answer only for 200/., because there was a par-

ticular undertaking for the carriage of that sum and no more,

and his reward, which makes him answerable, extends no far-

ther, Carth. 48 6.

A. sends goods to B«, who says, he will warrant they shall

go safe ; he is liable for any damage sustained by them, notwith-

standing A. sends one of his own servants in B/s cart to look

after them. 2 B.$ P. 416\
3. Under a special or unqualified acceptance the carrier is

bound no farther than he undertakes.

For where the owner of a stage-coach puts out an advertise-

ment (! That he would not be answerable for money, plate, or

jewels above the value of 5/. unless he had notice, and was paid

accordingly ;" all goods received by that coach are under that

special acceptance ; and if money or plate be sent by it without

notice, and being paid for it, if lost, the coach owner is not

liable. Gibbon % Paynton, V Burr, 2*298 : Izett v. Mountain,

4 East, 371 : Nicholson v. Willan, 5 East, 507. Not even to

the extent of the 51. or the sum paid for booking. Clay v. Willan,

H. Black. Rep. 298.— In these cases a personal communication
is not necessary to constitute a special acceptance.—Advertise-

ments, notices in the warehouse, and hand- bills, which it is

probable the plaint ill' saw, or which he might have seen, are

sufficient.

From these cases and the opinion of Lord Mansfield, it seems

safest, that in all instances of sending things of value by a car-

rier, the carrier should have notice and be paid accordingly. See
ante, II. 4. and the stat. 1 W. 4. c. 6'8. ante.

4. A delivery to the carrier's servant is a delivery to himself,

and shall charge him ,- but they must be goods, such as it is his

custom to carry, not out of his line of business. Salk m 282.

5. Where goods are lost which have been put on board a ship,

the action may be brought, either against the master or against

the owners. 2 Salic. 410,— If one owner only is sued, he must
plead it in abatement, that there are other partners; for he
shall not be allowed to give it in evidence, and nonsuit the plain-

tiff. 6 Burr* 2(il 1 : see ante, II. 4.

6. It is not necessary in order to charge the carrier that the

goods are lost in transitu* while immediately under his care
;

for lie is bound to deliver them to the consignee, or send notice to

him according to the direction, and though they are carried

safely to the inn, yet if left there till they are spoiled, and no
notice giy#h to the consignee, the carrier is liable. 3 Wils.

429; 2 Mi Rep. 91 6.

As to the proof necessary in an action against a carrier, see

title Bailment, 5.—That a carrier may retain goods for his hire,

see 1 Ld. Rat/m. l66\ 752.

CART-HOTE. See title Bote.

CARTEL. See CharleL
CARTS. By the stat. 2 W. <§ M. st. 2. c. 8. § 19. 20,

and 18 G. 2. c. 33. the wheel of every cart or dray for the car-

riage of any thing from and to any place where the streets are

paved, within the bills of mortality, &c. shall contain six inches

in the felly, not to be shod with iron, nor he drawn with above
two horses, under the penalty of 40j.—By the stat, 18 G. 2.

c. S3, they may be drawn with three horses and not more,
and the wheels being of six inches breadth, when worn, may be
shod with iron, if the iron he of the full breadth of six inches,

made flat, and not set on with rose-headed nails : and no person
shall drive any cart, &c. within the limits aforesaid, unless the

name of the owner, and number of such cart, &c. beplacedin

some conspicuous place of the cart, &c. and his name be entered

with the commissioners of hackney-coaches, under the penalty

of 4:0s. ; and every person may seize and detain such cart till the

penalty be paid.—By the stats. 1 G. 1. st. 2. c. 57: 24 G. 2,

c. 43. the driver of any such cart, &c. riding upon such cart,

&c. not having a person on foot to guide the same, shall forfeit

10,v. ; and by stats. 24 G. 2. c. 43. the owner so guilty shall for.

feit 20j. and any person may apprehend the offender.

On changing' property new owners' names to be affixed,

30 G. 2. c. 22. § 2. and tobeentered with the commissioners of

hackney-coaches. And see stat. 24 G. 3. st. 2. c. 27. to compel

the entry of all carts driven, within five miles of Temple

Bar.

CARVAGE. See post, Carucate.

CARUCA, Fr. ckarrue.1 A plough; from the old Gallic

carry
which is the present Irish word for any sort of wheeled

carriage ; hence chart and car, a ploughman or rustic. Vide

Karle.

CARUCAGE, carucagmm^ A tribute imposed on every

plough, for the public service ; and as hidage was a taxation by

hides, so carucage was by carucates of land. Man, Angl.

torn. 1. f. 294.

CARUCATE, or CARVE OF LAND, carucata term]

A plough land ; which in a deed of Thomas de Arden, 19 E. 2,

is declared to be one hundred acres, by which the subjects have

sometimes been taxed; whereupon the tribute so levied was

called carvagium, or carucagivm. Bract, lib. 2. c. 26. But

Skene says, it is as great a portion of land as may be tilled in

a year and a day by one plough ; which also is called hilda, or

kida terra*, a word used in the old British laws. And now

by statute 7 and 8 W. 3. c. 29. a plough-land, which may con-

tain houses, mills, pasture, meadow, wood, &c. is 50/. per an-

num,
Littleton, in his chapter of tenure in socage, saith, that soca

idem est quod carucata, a soke or plough-land, are all one.

Stow says King Hen. 3. took carvage, that is, two marks of

silver of every knight's fee, towards the marriage of his sister

Isabella to the Emperor. Stows Annals, p. 271.

Rastal, in his exposition of words, says carvage is to be

quit, if the king shall tax aU the land by carves; that is,

a privilege whereby a man is exempted from carvage. The

word carve is mentioned in the stat. 28 Ed. 1. of wards and

reliefs, and in Magna Charia t c. 5. And A. D. 1200, on

peace made between England and France, King John lent the

King of France thirty thousand marks; for which carvage was

collected in England, viz. 3s. for each plough. Spelm v. Cam,
Kennei's Gloss. : 2 Inst. 6Q. and n*

CARUCATARIUS. He that held lands in carvage, or

plough-tenure. Paroch. An tig, p. 354.

CASE. Action on. See title Action.

CASK. An uncertain quantity of goods; and of sugar

contains from eight to eleven hundred weight. There are

also casks for liquors, of divers contents ; and by stat. 25 Ela,

c. 11. none were to transport any wine casks, &c. except for

victualling ships, under a certain penalty.

CASSOCK, or CASSULA. A garment belonging to the

priest, quasi 7ninor cassa. See Tassale.

CASTEL, or CASTLE, castellum.~\ A fortress in a town

;

a principal mansion of a nobleman. In the time of Hen- *

there were in England 1115 castles; and every castle be-

longed to a manor; but during the civil wars in this

kingdom these castles were demolished, so that generally

there are only the ruins or remains of them at this day.

2 hist. 31,

CASTELLAIN, castellanus^ The lord, owner, or captain

of a castle, and sometimes the constable of a fortified house-

Bract, lib. 5. tract. 2. c. 16: 3 Ed. I. c. 7. It hath likewise

been taken for him that hath the custody of one of the king!

mansion houses, called by the Lombards ctirtes, in EngM

courts; though they are not castles or places of defence*
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2 Inst. 81. And Manwood, in his Forest Laws, says, there is

an officer of the forest called castellanus.

CASTELLARIUM, CASTELLARII. The precinct or

jurisdiction of a castle.

—

Et unum tojlum juocta castellarium.

Mm, Angl. torn. 2.f. 402.

CASTKLLORUM OPERATIO. Castle-work, or service

and labour done by inferior tenants, for the building and up-

holding of castles of defence ; towards which some gave their

personal assistance, and others paid their contributions. This

was one of the three necessary charges, to which all lands

among our Saxon ancestors were expressly subject. And
after the conquest an immunity from this burthen was some-

times granted. As Kin£ Hen. 2. granted to the tenants

within the honour of Wallingford.

—

Ut sunt quieti de opera-

tionibus eastellorum. Par<>ch. Antiq, p. 114. It was unlawful

to build any castle without leave of the king, which was
called caxteVatio. Du Fresne.

CASTIGATOUY for scolds. A woman indicted for being

a common scold, if convicted, shall be sentenced to be placed

on a certain engine of correction, called the tre bucket, htm*

brel, tymboretla, castigatory, or clicking stool, which in the

Saxon language signifies the scolding stool; though now it is

frequently corrupted into ducking stool, because the residue

of the judgment is, that when she is so placed therein, she

shall be plunged in the water for her punishment. 3 InsL 219:

4 Comm. 16$*—It is also termed goginstole and cokestole, and

by some is thought corrupted from choaking stool. Though
this punishment is now disused, a former editor of Jacob's Diet.

(Mr. Morgan) mentions that he remembers to have seen the

remains of one, on the estate of a relation of his in Warwick-
shire, consisting of a long beam, or rafter moving on a fulcrum,

and extending to the centre of a large pond, on which end

the stool used to be placed.

At Banbury in Oxfordshire, this punishment has been used

towards common whores, within the memory of persons naw
(1 793) living; and the pool for the purpose yet retains the

name of the cueking pool, but the engine was not long since

removed. See Lamb. Etren. lib* 1. C. 12.

In Domesday-book it is called Cathedra Stercoral!s, and was
used by the Saxons for the same purpose, and by them called

scealfing stole. It was anciently also a punishment inflicted on

brewers and bakers transgressing the laws, who were ducked

in siercore, in stinking water.

CASTING VOTE. See Parliament, VII.

CASTLE-WARD. Castlegardmn, vel wardum castri.^

An imposition laid upon such persons as dwelled within a cer-

tain compass of any castle, towards the maintenance of such

as watch and ward the castle. Magna Charta, c. 15. 20

:

32 Hen. 8. c. 48. It is sometimes used for the circuit itself,

which is inhabited by those that are subject to this service.

Castle guard rents were paid by persons dwelling within the

liberty of any castle for the maintaining of watch and ward
within the same. By stat. 22 and 23 Car. 2. c. 24. § 2, these

and other rents in the Duchy of Lancaster, payable to the

king, were vested in trustees to be sold.

CASTER, and CHESTER. The names of places ending

in these words are derived from the Lat. Castmm ; for this ter-

mination at the end was given by the Romans to those places

where they built castles.

CASUAL EJECTOR. In ejectment, Richard Roe or

other nominal defendant, who continues such until appearance

by or for the tenant in possession. See title Ejectment.

CASUALTY OF WARDS, Are the mails and duties due
to the superiors in ward- holdings. Scotch Diet.

CASU CONSIMILL Is a writ of entry granted where te-

nant by the courtesy, or tenant for life^ aliens in fee or in tail,

orfor another's life ,* and is brought by him in reversion against

the party to w/iom such tenant so aliens to his prejudice, and
in the tenant's life-time. It takes its name from this, that the

clerks of the Chancery did, by their common assent, frame it

to the likeness of the writ called in casu proviso, according to

the authority given them by the stat. IVesfm. 2. (13 E, I.)

c. 24. which statute, as often as there happens a new case in

Chancery something like a former, yet not specially fitted by
any writ, authorises them to frame a new form, answerable to

the new case, and as like the former as they may. 7 Rep. 4

:

see Fitz. Nat. Br. jo. 206 : Termes de Ley : see 3 Comm. 51-

CASU PROVISO. A writ of entry, given by the statute

of Gloucester, c* ?• where a tenant in domer aliens in fee or

for life, &c. and it lies for him in reversion against the alienee*

Fitz. N. B. 205. This writ, and the writ of casu consimili,

supposes the tenant to have aliened in fee, though it be for life

only : and a casu proviso may be without making any title in it,

where a lease is made by the demandant himself to the tenant

that doth alien; but if an ancestor lease for life, and the tenant

alien in fee, &c. the heir in reversion must have this with the

title included therein. F. N. B* 206, 207.

CASUS OMISSUS. Is where any particular thing is

omitted out of, and not provided against by a statute, &c.

CATALS, Catalla. Goods and chattels. See Chattels.

CATALLIS CAPTIS NOMINE DISTRICTIONIS.—
Anciently a writ that lay where a house was within a borough,

for rent going out of the same ; and which warranted the

taking of doors, windows, &c. by way of distress for rent. Old.

Nat. Br. 66. This writ is now obsolete.

Catallis REDDEXDI9. An ancient writ which lay where
goods being delivered to any man to keep till a certain day, are

not, upon demand, delivered at the day. It may be otherwise

called a writ of* detinue ; and is answerable to actio depositi in

the civil law. See Reg. Orig. 139 : and Old. Nat. Br* 63.

CATAPULTA. A warlike engine to shoot darts; or ra-

ther a cross bow.
CATASCOPUS. An archdeacon. Du Cange.

CATCHLAND. In Norfolk there are some grounds which
it is not known to what parish they certainly belong, so that

the minister who first seizes the tithes does by that right of

pre-occupation enjoy them for that year : and the land of this

dubious nature is there called catchland, from this custom of
seizing the tithes. Cow el.

CATCHPOLE, See Cachepollus. Sheriff's officers are
commonly so called.

CATHEDRAL, ecclesia cathedralis.~\ The ehurch of the
bishop, and head of the diocese: wherein the service of the
church is performed with great ceremony. See title Church.
CATHEDRATICK, cathedraticum.~\ A sum of 2.9. paid to

the bishop by the inferior clergy, Hi argumentum subjectionis et

ob honorem cathedra?. Hist, procurat. et Synodals, p. 82.
CATHOLICS; usually termed Roman Catholics. See

title Roman Catholics.

CATZURUS, A hunting horse. Tenures, p. 68 Vide
Chacurus.

CATTLE. As to buying and selling cattle, &c.—No person
shall buy any ox, cow, call, &c and sell the same again alive
in the same market or fair, on pain of forfeiting double the
value. Stats. 3 and 4 E.6*c* 19: 3 C. 1. c. 4Q. § 8.—And the
said act 3 and 4 E. 6. c. 19. is not repealed by stat. 12 Geo. 3.

c. 71* which repeals the general forestalling act of 5 and 6
E*6. c. 14. and other subsequent acts enforcing the same, but
hath no reference to any preceding act.—By stat. 31 Geo. 2.

c. 40. no salesman, broker, or factor employed in buying cattle
for others, shall buy and sell for himself, in London, or within
the bills of mortality, on penalty of double the value of the
cattle bought or sold.

By stat. 3 Car. I. c, 1. no drovers are to travel with cattle
on Sundays, on penalty of 20*.

By stat. 2 1 Geo. 3* c. 67- several wholesome regulations are
made, to prevent the cruelties of drovers and others, in driving
cattle in London,, Westminster, and the bills of mortality, by
which a fine from 20^. to 5*. is imposed on them for misbe-
haviour; or one month's imprisonment ; and power is given
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to the lord mayor and aldermen of London, to make regula-

tions to further the purposes of the act, and whieh was ac-

cordingly done.

As to killing, maiming, and stealing cattle.—By 7 arid 8

Geo. 4. c. 29- §"25. any person who shall steal any horse, mare,

gelding, colt, or filly, or any bull,cow, ox, ram, heifer, or calf, or

any ram, ewe, sheep, or lamb, or wilfully killing any such cattle,

with intent to steal the carcase or skin, or any part ot the

animal, shall be guilty of a capital felony.

By 7 andS Geo. 4. c 30. § 16. any person who unlawfully

and 'maliciously shall kill, maim, or wound any cattle, shall be

guilty of felony, punishable by transportation for life, or

years, or imprisonment, whipping, &c.

And by 7 Geo. 4. c. 6'4. § 28. the court may order compensa-

tion to persons who have been active in the apprehension of

persons charged with horse stealing, bullock stealing, or sheep

stealing, or necessaries before the fact thereto.

The stat. 26 Geo. 3. c, 71. provides that every person

keeping a slaughter-house for cattle, not killed for butchers'

meat, shall take out licences and be subject to an inspector

;

and shall not slaughter, but at certain times, &c. &c. See title

Horses.

CAVEAT. A process in the spiritual court to stop the

institution of a clerk to a benefice, or probate of a will, &c.

When a caveat is entered against an institution, if the bishop

afterwards institutes a clerk, it is void; the caveat being a

supersedeas : but a caveat has been adjudged void when entered

in the life-time of the incumbent. Though if it is entered

" dead or dying/* it will last good one month ; and if the in-

cumbent dies, till six months after his death. So a caveat

entered against a will stands in force for three months ;
and

this is for the caution of the ordinary, that he do no wrong:

though it is said the temporal courts do not regard these

sorts of caveats. 1 Roll. Rep* 101: 1 Nels. Abr. 41 (i. 417-

CAVERS. Offenders relating to the mines in Derbyshire,

who are punishable in the bergmote, or miners' court.

CAULCEIS. See stat. 6 11. (>. c. 5. respecting sewers.

Ways pitched with flint or other stones. See Calcetum.

CAURC1NES, Caunini.'} Italians that came into England

about the year 1235, terming themselves the Pope's merchants,

but driving no other trade than letting out money ; and

having great banks in England, they differed little from Jews,

save (as "history says) that they were rather more merciless to

their debtors ; Cowel says they have their name from Caor-

sium, Caorsi, a town in Lombardy, where they first practised

their arts of usury and extortion ; from whence spreading

themselves, they carried their cursed trade through most

parts of Europe/ and were a common plague to every nation

where they came. The then bishop of London excommuni-

cated them : and King Hen. S. banished them from this king-

dom in the year 1240. But being the pope's solicitors and

money changers, they were permitted to return in the year

1250 ;
though in a very short time after, they were driven

out of the kingdom again for their intolerable exactions. Mat,

Paris, 403.

CAUSA MATRIMONII PR^ELOCUTI, is a writ which

lies where a woman gives land to a man in fee simple, &c. to

the intent he should marry her, and he refuseth to do it in

reasonable time, being thereunto required. Reg. Grig.

If a woman make a feoffment to a stranger of land in

to the intent to infeoff her, and one who shall be her

husband j if the marriage shall not take effect, she shall have

the writ of causa matrimonii pradoaiti, against the stranger,

notwithstanding the deed of feoffment be absolute. Netv Nat.

Pr. 456. A woman infeofled a man upon condition that he

should take her to wife, and he bad a wife at the time of the

feoffment ; and afterwards the woman for not perfonning the

condition, entered again into the land, and her entry was ad-

mired lawful, though upon a second feoffee. Lib. Ass. anno

trimonii pnelocuti against another who ought to have married

her ; but if a man give lands to a woman to the intent to marry

him, although the woman will not marry him, &c. he shall not

have his remedy by writ causa matrimonii prcelocutis. New Nat,

Br. 455.

CAUSAM NOBIS SIGNIFICES QUARE. A writ di-

rected to a mayor of a town, &c. who was by the king's writ

commanded to give seisin of lands to the king's grantee, on his

delaying to do it, requiring him to skew cause why he so delays

the performance of his duty.

CALTIONE ADM ITTENDA. A writ that lies against

a bishop, who holds an excommunicated person in prison for

contempt, notwithstanding he offers sufficient caution or se*

curitv to obey the orders and commandment of the church

for the future. Reg. Grig. 66. And if a man be excommu-

nicated, and taken by a writ of signijicavit, and after offers

caution to the bishop to obey the church, and the hishop re-

fuseth it ; the party may sue out this writ to the sheriff to go

against the bishop, and to warn him to take caution, &c. ; but if

he stands in doubt whether the sheriff will deliver him by that

writ, the bishop may purchase another writ directed to the

sheriff reciting the case and the end thereof ; Tihi preecipimw,

quod ipsum A. B. a prisona prcedicl. nisi in prmsenti hut cm-

tionern pignorat ad minus eidem episc. de satisfadend, obttdcrii

nnUatenus deliberas absqna mandato nostro sen ipsius episcopi in

hac parte, speciali, &e. When the bishop hath taken caution,

he is to certify the same in the Chancery, and thereupon the

party shall have a writ unto the sheriff to deliver him. iVen»

Nat. Br, 142,

CEAFOII.DE. From Saxon ccap peevs, cattle; and gild,

i. e. sduiio.~\ Hence it is satnth pecudis : from this Saxon

word gild, it is very probable we have our English word^eM;

as vield or pav. Cow el.

CKLER LECT1. The top, head, or tester of a bed. Hist.

Elien. apud Wharloni, AngL Sax. par. I. p. 67 3.

CELLERARIUS. The butler in a monastery : in the Uni-

versities they are sometimes called manciple, and sometimes

caterer, and steward.

CENDULiE. Small pieces of wood laid in form of tiles, to

cover the roof of a house. Pat. 4 Hen. S, p. 1- ot* 10.
_

CENEGILD, An expiatory mulct, paid by one who killed

another, to the kindred of the deceased. Spehn.

CENELL^. Acorns from the oak. In our old writings

persona ccnellamm is put for the pannage of hogs, or running

of swine, to feed on acorns.

CENNINGA. Notice given by the buyer to the seller, that

the thing sold was claimed by another, that he might appear

and justify the sale : it is mentioned in the laws of AlheUlan,

apud Prompton, cap. 4.

CEN SARI A. A farm, or house and land, let ad censum at

standing rent ; it comes from the Fr. cense, which signing

a farm.

GENSARIL Farmers. Blount.

CEN SL" ALES. A species or class of the oblati, or volun-

tary slaves of churches or monasteries, i. e. those who, to pro-

cure the protection of the church, bound themselves to pay

an annual tax or quit rent out of their estates to a church fr

monastery. Besides this, they sometimes engaged to perform

anv

fee,

3
40 3. The husband and wife may sue the writ causa ma-

certam services. Robert. Hist. Emp.
giessrrus de Statu Scrvornm> lib. 1. <\

CENSURE, from Lat. census.^

name, observed in divers manors

where all persons residing therein

are cited to swear fealty to the lord, ^
t

.v r

and Id. per ann. ever after; and these thus sworn are called

censers. Survey of the Duchy of Cornwall.

CENTENARII. Petty judges, under-sheriffs of counties,

that had rule of an hundred, and judged smaller matters

among them. 1 Fent. 211.

There were anciently inferior judges so called in France.

1. § 6 } 7.
•

A custom called by this

in Cornwall and Devon,

above the age of sixteen

d to pay lid. pcrp*



CER CER
who were set over every hundred freemen, and were them-
selves subject to the count or comes* 1 Comm. 115.
CEPI CORPUS. A return made by the sheriff) upon a

capias, or other process to the like purpose, that he halh taken
ihe body of the party. F. N. B. 26.

CEIMWGIUM. The stumps or roots of trees which remain
in the ground after the trees are felled. Fleta. lib. 2. cap. 41.

CERTAINTY, is a plain, clear, and distinct setting down
of things so that they may be understood, & Rep. 121* A
convenient certainty is required in writs, declarations, plead-

ings, &c. But if a writ abate for want of it, the plaintiff may
have another writ: it is otherwise if a deed become void, by
ineertainty, the party may not have a new deed at his pleasure,

1 1 Rep. 25 121 : Dyer, 84. That has certainty enough, that

may be made certain ; but not like what is certain of itself.

4 Rep. 91* See generally tit. Pleading— and particularly tits.

Deed; WUL
CERTIF1CANDO DE RECOGNITIONE STAPULjE.

A writ commanding the mayor of the staple to certify to the

lord chancellor a statute staple taken before him, where the

party himself detains it, and refuseth to bring in the same.

Reg. Orig. 152. There is the like writ to certify a statute

merchant; and in divers other cases. Ibid. 148. 151, &c.

CERTIFICA TE. A writing made in any court to give

notice to another court of any thing done therein ; which is

usually by way of transcript, &e. And sometimes it is made
by an officer of the same court, where matters are referred to

him, or a rule of court is obtained for it ; containing the tenor

and effect of what is done.

By ?, 8 G. 4. c. 28. § 11* persons convicted of felony, hav-
ing been previously convicted of felony, may be transported for

life, &e. upon a certificate of the clerk of the court or other

officer, having the custody of the records of the court when
the offender was first convicted ; and the uttering a false cer-

tificate is made felony, and the offender subjected to seven years'

transportation.

By 7 G. 4. c. 64. § 22. the expenccs of attending (in cases

of felony) before the magistrates, and a compensation for

trouble and loss of time therein may he allowed, and ate to

be ascertained by the magistrate s certificate granted before

the trial in court.

If a question of mere law arises in the course of a cause in

chancery (as whether by the words of a will, an estate for life

or in tail is created, or whether a future interest devised by a
testator, shall operate as a remainder, or an executory devise),

it is the practice of that court to refer it to the opinion of the

judges of the court of K, B, or C. 1\ upon a case stated for the

purpose ; wherein all the material facts are admitted, and the
point of law is submitted to their decision, who thereupon hear
it solemnly argued by counsel on both sides, and certify their

opinion to the chancellor. And upon such certificate, the decree
is usually founded. 3 Comm. 453.

It is much to be regretted that in these cases the judges give
no reasons for their certificate, which much lessens the value of
the judgments in such cases.

The Triai, by Certificate, is allowed in such cases,

where the evidence of the person certifying is the only proper
criterion of the point in dispute. Thus, 1 . The question
whether one were absent with the king in his army out of the
realm, in time of war, might be tried by the certificate of the
marshal of the king's host under seal. Litt. § 102.—2. If

in order to avoid an outlawry it be alleged the defendant was
in prison, &c. at Bourdeaux or Calais, this, when those places

belonged to the crown of England, was allowed to he tried by
the certificate of the mayor. 9 Rep. 31 ; 2 Ro. Ab. 583. And
therefore by parity of reason, it should now hold that in similar

cases arising at Jamaica, &c, the trial should be by certificate

from the governor. 3 Comm. 334.

3. For matters within the realm ; the customs of the city of
London shall be tried by the certificate of the mayor and alder-

men, certified by the mouth of the recorder, upon a surmise
VOL, 1.

from the party alleging it, that it should be so tried ; else it

must be tried by the country, as it must also if the corporation

of London be a party, or interested in the suit. 1 Inst. ?4:
4 Burr. 248: Bto. Ab. I : Trial, pi. 96: Hob. 85. But see

1 Term Rep. 423. If the recorder lias once certified a custom,
the court are in future bound to take notice of it. Doug. 380.

4. In some cases the Sheriff' of London's certificate shall be
the final trial ; as if the issue be whether the defendant be a

citizen of London, or a foreigner, in case of privilege pleaded

to be sued only in the city courts. 1 Inst. 74. Of a nature
somewhat similar to which is the trial of the privilege of either

University when the chancellor claims cognizance of the caus >

;

in which case the charters confirmed by parliament, allow the

question to be determined by the certificate of the chancellor un-
der seal. But in case of an issue between two parties them-
selves, the trial shall be by jury. 2 Ro. Ab. 583.—3 Comm. 335.

5. In matters of ecclesiastical jurisdiction, as marriage, general

bastardy, excommunication, and orders, these and other like

matters, shall be tried by the bishop's certificate. See tits.

Bastardy, &c. Ability of a clerk presented, admission, insti-

tution and deprivation of a clerk shall also be tried by certificate

from the ordinary or metropolitan. 2 Inst. 63^. Show* P. C. 88:

2 Ro. Ab. 583, Sec. But induction shall he tried by a jury ; being

the corporal investiture of the temporal profits. Dy. 22$,

Resignation of a benefice may be tried either way, but seems

most properly to fall within the bishop's cognisance. 2 Ro.

Ab. 583: 3 Comm. 336.

6. The trial of all customs and practices of the courts shall

be by certificate from the proper officer of those courts respec-

tively ; and what return was made on a writ by a sheriff or

under-sheriff, shall be only tried by his own certificate.

9 Rep. 31:3 Comm. 336.

As to certificates in cases of Costs, of Bankrupts, or relative

to the settlement of the Poor, see those titles in this Diet.

CERT1FICAT JO

N

r

, i. e. A ssurance. Scotch Diet
CERTIFICATION, is when the judge doth ascertain the

party called, and not comparing what he will do in that case.

Scotch Diet.

Certificate or Certification op Assise, ceritficatio

assisa* novm disseisincc, &c.[] A writ anciently granted f or the

re-examining or re-trial of a matter passed by assise before

justices: used where a man appearing by his bailiff to an assise,

brought by another, lost the day ; and having something more
to plead for himself, which the bailiff did not, or might not
plead for him, desired a farther examination of the cause,

either before the same justices or others, and obtained letters-

patent to them to that effect ; whereupon he brought a writ to

the sheriff to call both the party for whom the assise passed,

and the jury that was impannelled on the same, before the said

justices at a certain day and place to be re-examined. It was
called a certificate, because therein mention is made to the sheriff*,

that upon the party's complaint of the defective examination,
as to the assise passed, the king had directed his letters-patent to

the justices for the better certifying of themselves, whether
all points of the said assise were duly examined, Reg* Orig. 2Q0 j

F. X. B. 181. Bracion, lib. 4. c. 13: Horn's Nirr. lib*

This writ is now entirely superseded by the remedy afforded

by means of new trials. See 3 Comm. 389*

CERTIORARI.
This is an Original Writ, issuing out of the court of Chan-

cery or K. H. directed in the king's name to the judges or
officers of the inferior courts, commanding them to certify, or
to return the records of a cause depending before them ; to the
end the party may have the more sure and speedy justice before
the king, or such justices as he shall assign to determine the

cause. See F. N. B. U5. 242.

This writ is either returnable in the Kings Bench, and then
hath these words, ff send to us ;

" or in the Common Bench, and
then has ** to our justices of the bench or in the Chancery,
and then hath " in our Chancery," See.

2 D



CERTIORARI,

On this subject we may briefly consider, 1. In what cases

this writ is grantable, or not.—2. In what manner.— 3. The

effect of it when granted : and,—4, Of the return, with the

form of that and the writ.

1. A writ of certiorari may be had at any time before trial,

to certify and remove indictments, with all the proceedings

thereon from any inferior court of criminal jurisdiction, into the

court of K. B, the sovereign ordinary court of justice in causes

criminal. And this is frequently done for one of four purposes

:

1. To consider and determine' the validity of appeals and in-

dictments, and the proceedings thereon ; and to quash or

confirm them accordingly.—2. To have the pristmer or de-

fendant tried at the bur of the courts, or before justices of Nisi

Prius where it is surmised that a partial or insufficient trial

will probably be had in the inferior court.— 3. To plead the

king's pardon in the court of K. B.— 4. To issue process of

outlawry against the offender in those countries or places where

the process of iuferioi judges will not reach him. 2 II. P.

C. 2 10. 4 Coram. 430.

Such certiorari is granted of course on the application of the

crown ; but the defendant must lay some ground for it. R. v.

Eaton. 2 Term Rep. 89*

A certiorari lies in all judicial proceedings, in which a writ

of error does not lie ; and it is a consequence of all inferior

jurisdictions, erected by act of parliament to have their pro-

ceedings returnable in K. B. LA. llaipn. 46p. 580.

But without laying a special ground before the court, it

cannot be sued out to remove proceedings in an action from

the courts of the counties palatine. Doug. 7*9-—It does

not lie to judges oyer and terminer to remove a recogni-

zance of appearance. ' Lucas, 2?8.—Nor to remove a poor's

rate. Sira. 932. 975 : Sec Leach's IlawL P. C. ii. c. 27,

§ 23. in n.

A certiorari will lie to remove an ejectment from an inferior

court. Doe, d. Sadler, v. Bring. 1 B. # C. 253.

An ejectment brought in an inferior court on a lease exe-

cuted and sealed on the premises which were within the juris-

diction of that court, may be removed into K. B. by certiorari,

if there be any ground for believing that it cannot be impar-

tially tried in the inferior court- Patterson v. Eades, 3 B.

C. 550.

A certiorari lies to justices of the peace and others, even in

such cases, which they are empowered by statute Jinatty to

hear and determine ; and the superintendancy of the court of

K. B. is not taken away without express words. 2 Hawk,

P. C. c. 27* $ 22, 23.

If an order of removal be confirmed at the sessions, and both

orders be removed into B. R. by certiorari on a case reserved,

and that court disapprove of the orders, for want of jurisdiction

of the removing magistrates, appearing on the face of the

original order; the court will quash both orders, without

remitting back to the sessions to quash the original order, for

the purpose of enabling them to give maintenance according to

stat, 9 G. 1. c. 7. § 9. artd at any rate they will not admit an

application for amending their judgment for quashing both

orders made in the term subsequent to the judgment so pro

nounced. Rex v, Moor-ChrickeU Parish, 2 East. 222.

The court refused to grant a certiorari to a defendant pend

ing an appeal to the sessions by him. 2 Term Rep. 19& a.

That a certiorari does not lie to remove any other than

judicial acts. See Cald. SOQ : Say. 6.

Where a certiorari is by law grantable for an indictment

at the suit of the king, the court is bound to award it, for it

is the king s prerogative to sue in what court he pleases ; but

it is at the discretion of the court to grant or not, in ease of

private prosecutions, and at the prayer of the defendant : and

the court will not grant it for the "removal of an indictment

before justices of gaol-delivery, without some special cause; or

where there is so much difficulty in the case, that the judge

desires it may be determined in B. R., &c. Burr. 2456. Also

on indictments of perjury, forgery, or for heinous misdemeanors,

the court will not generally grant a certiorari to remove at the

instance of the defendant. 2 Hawk. P. C. c 27. § 27, 28,

But see 2 Ld. Raym* 1452.

But in particular cases, the court will use their discretion to

grant a certiorari ; as if the defendant be of good character,

or if the prosecution be malicious or attended with oppressive

circumstances. Leach's Hawk. P. C. ii. c. 27- § 28. ?Jm

Where issue is joined in the court below, it is a good objee*

tion agctinst granting a certiorari : and it a person doth not

make use of this writ till the jury are sworn, he loses the benefit

of it. Mod. Ca. 16. Stat* 43 Eliz. c* 5. After conviction, a

certiorari may not be had to remove an indictment, &e. unless

there be special cause ; as if the judge below is doubtful what

judgment is pioper to be given, when it may. See Slra. 1227:

Burr* 749. And after conviction, &c. it lies in such cases

where writ or error will not lie, 1 Salk. 149. The court, on

motion in an extraordinary case, will grant a certiorari to

remove a judgment given in an inferior court ; but this is done

where the ordinary way of taking out execution is hindered in

the inferior court. 1 Lill. Abr. 253.

In common cases a certiorari will not lie to remove a cause

out of an inferior court, after verdict. It is never sued out

after a writ of error, but where diminution is alleged : and

when the thing in demand does not exceed 5L a certiorari shall

not be had, but a writ of error or attaint. Stat. 21 Jac. h

cap. 23. See slat. 12 G. 1. c. 29. A certiorari is to be granted

on matter of law only; and in many cases there must be a

judge's hand for it. \ till. 252. Certiorates to remove indict,

ments, &c. are to be signed by a judge ; and to remove orders,

the fiat for making out the writ must be sigt\ed by some judge,

1 Satk. 150.

Certiorari lies to the courts of Wales; and the cinque ports,

counties, palatine, &c. 2 Hawk. P. C. c. 27. § 24-, 25, The

courts of Wales and the county palatine of Chester are now

abolished by 1 W* 4. c. 70. § 14.

Things may not be removed from before justices of peace,

which cannot be proceeded in by the court where removed ; as

in case of refusing to take the oaths, &c. which is to be certified

and inquired into, according to the statute. 1 Salk. 145. And

where the court which awards the certiorari cannot hold plea

on the record, there but a tenor of the record shall be certified;

for otherwise, if the record was removed into B. R. as it can-

not be sent back, there would be a failure of right afterwards.

1 Danv. AL 792. But a record sent by certiorari into B. R,

may be sent after by mittimus into C. B. Ibid. ~8Q. And a

record into B. R. may be certified into chancery, and from

thence be sent by mittimus into an inferior court, where an

action of debt is brought in an inferior court, and the defendant

pleads that the plantiff hath recovered in B. R.and the plaintiff

replies Na! tiet record, &c. 1 Saund. 97* 99-

The court of 1?. R. will grant a new certiorari to affirm a

judgment, &c. though generally one person can have but one

certiorari. Cm Jac. 36[).

A certiorari may not be had to a court superior, or that has

equal jurisdiction, in which case day is given to bring in tbe

record, &e. .

Besides the statutes hereafter mentioned, there are several

which restrain, and many which absolutely prohibit a certiorari;

in order to avoid frivolous and unfounded delays in justice.

For a complete list of these, if needed, the student should con-

sult the statutes.—The following seem to have deserved a short

mention in this place. -

By stat. 12 Car. 2. cc. 23, 24. no certiorari shall he allowed

in certain cases of transgression of the Excise Laws.

Certiorari granted to remove an indictment against an excise

officer from the sessions, on the motion of the attorney -general,

without anv affidavit. 4?T. R. 161.

By stat. '13 G. 3.c. IS. (which see at large tit. Ht§™W
no presentment, Sec. of any highway shall be removed from the

sessions until it be traversed, except the right to repair be toe

question -Or by stat. 5 and 6. W. & M. c. 1 1, may come»



question—but this means on the part of the defendant only,
for on the part of the prosecution it lies before,—No other pro-
ceedings under the highway act may be removed bv certiorari
See a\ Bam. $ C. 698; 5 Barn. $ C. Bl6. Bat if'the sessions
manifestly exceed their authority in making orders, they may
be removed into K. B. by certiorari and quashed. Leach's Hawk.
P. C u. c. 27, § 37. and *

Also by stat. I Ann. c. 18. concerning the repair of bridges
no certiorari shall be allowed : hut it may, at the instance of
the prosecutor notwithstanding the general words, 6 T. R. 1 94—Nor by stat. 12 G. 2. c. 29. for assessing county rates.- Nor
on star. \Q G. 2. c* 21. against cursing and swearing.— Nor on
stat. 525 G. 2. c, 36". against bawdy-houses ; but tins does not
restrain the crown from removing the indictment bv certiorari.
5 T. R. 626*.—Nor on 29 G. 2, c. 40. against fead,
iron, &c—Nor on SO G. 2. c. 21. for presenting fish in the
Thames.—Nor on 30 G. c. 24. for restraining ^fw^rr in
pubhe-houses—Nor on 3\ G. 2. c. 29. for regulating bread,—
Nor on 2 ft 3. c. 30. for preventing thefts in bumb-boats.—
Nor to remove any conviction or adjudication under slat.

7, 8 G. 4. c. 29. (See § 73.)
For a long detail of further matter on the subject of certi-

orari see 2 Hawk. P. C. c. 27.
By stats. 5 aw/ 6 IV. $ M. c. 11. and 8 9 AF. 3. c. 33.

certiorari may be granted in vacation-time by any of the judges
of B. R. and security is to be found before "it is allowed. No
certiorari is to be granted out of R. R. to remove an indictment,
or presentment, before justices of peace at the sessions before
trial, unless motion be made in open court, and the party in-
dicted find security by two persons in 20/. each to plead to the
indictment in B. R. &c. And if the defendant prosecuting the
certiorari be convicted, the court of B, R. shall order costs to
the prosecutor of the indictment. In case of certiorari granted
in vacation, the name of the judge and party applying to be
indorsed on the writ. See tit. 'Habeas Corpus.

Convicted in the foregoing acts means convicted by judgment,
and therefore, if after a verdict of guilty the judgment be
arrested, no costs can be allowed the prosecutor. 15 E. R. 570.

If on a certiorari to remove an indictment the party do not
find manucaptors in the sum of 20/. to plead to the indictment
and try it according to the statute, it is no supersedeas. Mod.
Ca. 33. And a procedendo may be granted where bail is not
put in before a judge, on a certiorari As to costs, see
1 Wtis* 139. I Burr. 54: 2 Term Rep. 47.
No judgment or order to be removed by certiorari, without

sureties found to the amount of 50/. Stat. 5 G\ 2. c. 1 9.
The 12th section of the stat* 38 G. 3, c. 52. providing that

no indictment shall be removed into the next adjoining county,
except the person applying for such removal shall enter into'

a

recognizance in 40/. for the extra costs, and does not relate to
indictments sent by B. R. to be tried in the next adjoining
county, after a removal thither bv certiorari. Rex v. Notting-
ham, 4 East. 208.

e

Certiorari, to remove convictions, orders, or proceedings of
justices, to be applied for within six calendar months" and
upon six days' notice to the justices. Stat. IS G. 2 c. 18- See
Stra. 991 : 4 T. R. 211 : 8 T. R. 219- And the six days'
notice must be given before making the motion for a rulfe to
show cause why such certiorari should not be granted. 5 T
R. 279- See further J Maui cy Selw. Rep. (kn. 73k The
provisions of this statute do not apply to indictments at the
sessions, but only to proceedings of a lower denomination

;
therefore a certiorari to remove an indictment from the sessions
may be sued out without giving the six days' previous notice.
1 E. R. 298. Sec alsu this Diet. tit. Sessions.
The certiorari to remove a conviction of a glass-maker, by

stat. 13 G. Q. c. 18. § 5. is not taken awav from the crown,
though it is from the defendant ; the act being levelled against
vexatious delays. 15 E. R. 33[l

It is said, a certiorari to remove an indictment is good,

although it bear date before the taking thereof: but on a
certiorari the very record must be returned, and not a tran-
script of it; for if so, then the record will still remain in the
inferior court. 2 Lili 253. In B. R. the very record itself of
indictments is removed by certiorari; but usually in chancery,
if a certiorari be returnable there, it removes only the tenour
Of the record

; and therefore, if it be sent from thence into the
King s Bench, they canntt proceed either to judgment of exe-
cution, because they have but such tenour of the record before
them. 2 Hales Hist. P. C. 215. In London a return of the
tenour only is warranted by the city charters. 2 Hawk. P. C.
c% 27- § 26. 76. Where justices, to whom a certiorari was
directed, signed the return, but did not seal it, or add their
description as justices, the court sent back the return to be
amended. 6 Bam. § C. 040.
On a certiorari to remove a record out of an inferior court,

the style of their court, and power to hold plea, and before
whom, ought to be shown on their certificate. Jenk. Cent
114.232.
A certiorari to remove an order of bastardv should be ap-

plied for in six months. Rex v. Howlett, 1 WUs. 35,
If a certiorari be prayed to remove an indictment out of

London or M iddlesex, three days' notice must be given the
other side, or the certiorari shall not be granted. Raym. 74.

3. After a certiorari is allowed by the inferior court, it
makes all the subsequent proceedings, on the record that is
removed by it, erroneous. 2 Hawk. P. C. c. 27. § 6*2. 64.
But if a certiorari for the removal of an indictment before
justices of peace be not delivered before the jury be sworn for
the trial of it, the justices may proceed. 2 Hawk. P. C. c. 27.
§ 64.—And the justices may set a fine to complete their judg-
ment after a certiorari delivered. Id. Rat/m. 3 515. See ante I.A certiorari removes all things done between the teste arid
return. Ed. Rat/m. 835. 1805.—. And as it removes the record
itself out of the inferior court, therefore, if it remove the record
against the principal, the accessary cannot be tried there.
2 Hawk. P. a c. 29- § 54.—And if the defendant be convicted
of a capital crime, the person of the defendant must be removed
by habeas corpus, in order to be present in court, if he will
move in arrest ofjudgment.—And herein the case of a convic-
tion differs from that of a special verdict. Burr. 930.
Although on a habeas corpus to remove a person, the court

may bail or discharge the prisoner, they can give no judgment
upon the record of the indictment against him, without a cer-
tiorari to remove it; but the same stands in force as it did, and
new process may issue upon it. 2 IL IF. P. C. 211. If an indict-
ment be one, but the ofFences several, where four persons are
indicted together, a certiorari to remove this indictment against
two of them, removes it not as to the others ; but as to*them
the record remains below. 2 Hale J

s Hist. 214.
If a cause be removed from an inferior court by certiorari,

the pledges in the court below are not discharged ; because a
defendant may bring a certiorari, and thereby the plaintiff
may lose his pledges. Skin. Rep. 244. 246. A certiorari from
K. B. is a supersedeas to restitution in a forcible entry
1 Hawk. P. C. c. 64. §. 62.

'

4. The return of a certiorari is to be under seal r and the
person to whom a certiorari is directed may make what return
he pleases, and the court will not stop the filing of it, on ajlU
davit of its falsity, except where the public good requires it-
the remedy for a false return is action on the case, at the suit
of the party injured; and information, &c. at the suit of the
king. 2 Hawk. P. C. c. 27. §. 70.
The court refused a criminal information against a magis-

trate for returning to a writ of certiorari. a conviction of a
party in another and moreformal shape, than that in which it

was lirst drawn up, and of which a copy had been delivered to
the party convicted; the conviction returned being warranted
by the facts. 1 E. R. 186.

If the person to whom the certiorari is directed do not
2 d2



CES
make a return, tlien an alias, then a phtries, vet causam uobis

sign{fices quart', shall be awarded, and then an attachment.

Cromp. 1 16.

Form of a Certiorari,

TO CERTIFY THE RECORD OF A JUDGMENT.

GEORGE the Third, %c. To ilte Mayor and Sheriffs of

our city of E. and to every of them, in our court at the Guild-

hall there greeting: Whereas A. B. hath lately in our Said

court in the said city, according to the custom of the same court,

impleaded C* D. late of $c. m an action of debt upon demand

of thirty pounds ; and thereupon, in our said court before you,

obtained judgment against the said C. for the recovery oj the

said debt : and we, veins; desirousfor certain reasons, thai the

said record should by you be certified to us, Do command you,

that you send under 'your seals the record of the said recovery,

with all things touching the same, into our court before us at

Westminster, on the day, c]c. plainly and distinctly, and in as

full and ample manner as it now remains before you, together

with thii writ, so that we on the part of the said A. may he able

to proceed lo the execution of the said judgment, and do what

shall appear to us of right ought to be done. Witness, $p.

The return of certiorari may be thus—First, on the back

of the writ indorse these or similar words " The execution of

this writ appears in a schedule to the same writ annexed."

Which schedule may be in the following form, on a piece of

parchment (not paper, 1 Barn. K. B* 113.}, by itself, and

riled to the writ.

Middlesex.—/ A. B. one of the keepers of the peace and jus-

tices of our lord the king, assigned to keep the peace within the

.said county, and also to hear and determine diversfelonies, tres-

passes, and other misdemeanors in the same county committed by

virtue of this rvrit to me delivered, do under my seal certify unto

his Majesty in his court if Kings Bench, the indictment, of

which mention is made in the same writ, together with all matters

touching the said indictment. In 7vitness whereof I the said

A- B. have to these presents set my seat. Given at—- in

the said county, the — day of , in the - year of the

reign of •

Then take the record of the indictment, and close it within

the above schedule, and seal up, and send them both together

with the certiorari.

CERT-MONEY, quasi certain money^ Head money paid

vearly by the resiants of several manors to the lords thereof,

for the certain keeping of the lcet; and sometimes to the

hundred: as the manor of Hook, in Dorsetshire, pays cert-

money to the hundred of Egerdon, In ancient records this is

called certum letw. See Common Fine.

GERVISARIL The Saxons had a duty culled drinclean

that is retributio jwtih, payable by their tenant; and such

tenants wrere in Domesday called cervisarii, from cervisia, ale,

their chief drink: though cervisarius vulgarly signifies a beer

or ale brewer.

CEUURA. A mound, fence, or inclosurc. Can. priorat.

de Thelesford MS.
CESSAT EXECUTIO. In trespass against two persons if

it he tried and found against one, and the plaintiff takes his

execution against him, the writ will abate as to the other; for

there ought to be a cessal execuiio till it is tried against the

other defendant. 10 £. 4, 1. Sec tit. Execution, &c.

CESSAVIT. A writ which lies (by the stats, of Gloucester,

6 E. 1. c. 4. and Westm. 2. 13 E. 1- c. 21. 41.) when a man
who holds lands by rent or other services, neglects or ceases

to perform his services for two years together; or where a

religious house hath lands given it, on condition of performing

some certain spiritual service, as reading prayers, or giving

alms, and neglects it; in either of which cases if the cesser or

neglect snail have continued for two years, the lord or donor

and his heirs shall have a writ of cessavit to recover the land

CES
itself- F N. B. 208.— In some instances relating to religious

houses* twilled Cessavit deCantUrM*

By the stat. of Gloucester, the cessavit docs not lie for lands

let upon fee farm rents, unless they have lain fresh and un-

cultivated for two years, and there be not sufficient distress

upon the premises, 'or unless the tenant hath so inclosed the

land, that the lord cannot come upon it to distrain. F. $
Ji. 20<). 2 Inst. 298. For the law prefers the simple and

ordinary remedies, by distress, &c, to this extraordinary one

of forfeiture ; and therefore the same statute has provided

farther, that 'on tender of arrears, and damages before judg.

ment, and giving security for the future performances of the

services (that he will no more cease), the process shall beat

an end, and the tenant shall retain his land, to which the stat

of Westm. 2. conforms so far as may stand with convenience

and reason of law. 2 Inst. 401. 460.

The stats. 4 G.2. c 28. and 1 1 G. 2. c. 19. seem evidently

borrowed from the above ancient writ of cessavit.—The former

of these statutes permits landlords who have a right of re-

entry for non-payment of rent, to serve an ejectment on their

tenants when half a years rent is due, and no sufficient

distress on the premises. See tit. Ejectment. And the same

remedy is in substance adopted by the stat. 11 G. 2. c. 16.

winch enacts, that where any tenant at rack rent shall be one

vear's rent in arrear, and shall desert the demised premises,

leaving the same uncultivated or unoccupied, so that no suffi.

cient distress can be had, two justices of the peace (after

notice affixed on the premises for fourteen days) may give the

landlord possession thereof; and the lease shall be void. See

tits. Distress, Lease, Rent.

By stat. IVestm. 2. § 2. the heir of the demandant may

maintain a cessavit against the heir or assignee of the tenant.

Hut in other cases, the heir may not bring this writ for cessure

in the time of his ancestor: and it lies not but for amml

sen ice, rent, and such like ; not for homage orfealty. Temw

de la ley : New Nat. Br. 463. 464.

The lord shall have a writ of cessavit against tenant for life,

where the remainder is over in fee to another : but the donor

of an estate- tail shall not have a cessavit against the tenant in

tail: though if a man make a gift in tail, the remainder over

in fee to another, or to the heirs of the tenant in tail, there

the lord of whom the lands are held immediate, shall have a

cessavit against the tenant in tail, because that he is tenant to

him, &e. Ibid. If the lord distrains pending the writ w

cessavit against his tenant, the writ shall ahate. The wtf

cessavit is directed to the sheriff, To command A. B. tkat t
SfC-

he render to C. D. one messuage, which he holds by certain jer-

vices, and which ought to come lo the said C. by force of the

statute, #c became the said A. in doing those services had

ceased two years, c?c. Diet.

CESSE.' An assessment or tax. Stat. 22 H. 8. c. 3. In Ire-

land, it was anciently applied to an exaction of victuals, at a

certain rate, for soldiers in garrison, Antiq. Hibernian.

CESSIO nONOKUM. A process in the law of Scotland,

similar in effect to that under the statutes relating to Bank-

ruptcy in England. See Bankrupt.

CESSION, Cessio,'} A ceasing, yielding up, or giving

over. When an ecclesiastical person is created hishon, or a

parson of a parsonage takes another benefice, without dispen-

sation or being otherwise not qualified, iScc, in both cases then*

first benefices are become void, and are in the law said to be

void by cession : and to those benefices that the person had

who was created bishop, the king shall present for that time,

whoever is patron of them ; and in the other case, the patron

may present, Cowcl. 4„

But cession in the case of bishops does not take place rill

consecration. Dyer 223. See tit. Cmnmendam, Adwmon il

No person is entitled to dispensation, but chaplains of tw

king and others mentioned in the stat. 21 H. 8. c. IS- J
t*e

brethren, and the sons of lords and knights (not of baronets>
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and doctors and bachelors of divinity and law in the univer-

sities of this realm. 1 Comm. See tit. Chaplain.

Both the livings must have cure of souls; and the statute

expressly excepts deaneries, archdeaconries, chancellorship's,

treasurerships, chanterships, prebends and sinecure rectories.

See tit. Chaplain, Parson.

In case of a cession under the statu te, the church is so far

void upon institution to the second living that the patron may
take notice of it, and present if he pleases; but it seems that

a lapse will not incur from the time of institution against the

patron, unless notice he given him ; but it will from the time

of induction. 2 fVHs. 200. 3 Burr. 1504. See tit. Advowson* II.

CtSSOR, Lai."] He who ceascth, or neglects so long to

perform a duty, that he thereby incurs the danger of the law.

Old Nat. Br. 136.— See tit. Cessavit.

CESSURE, OR CESSOR. Ceasing, giving over ; or de-

parting from. Stat. Westm. 2. c. I. See tit. Cessavit.

CESTUI QUE TRUST, or, cestui (i que trust.]—Is he
in trust for whom, or to whose use or benefit, another man
is enfeoffed or seized of lands or tenements. By stat.

29 Car. 2. c. 3. lands of cestui (pie trust may be delivered in

execution. See tits. Trusts, Uses.

CESTUI QUE USE, more accu rately as in old Iaw trac t s,

cestui a que use, Fr. cestui d fuse de qui. He to whose use

any other man is enfeoffed of lands or tenements. 1 Rep. 133*

Feoffees to uses were formerly deemed owners of the lands;

but now the possession is adjudged in cestui que use, and with-

out any entry he may bring assise, &e, Stat. 27 e. 10.

Cro. Etiz. 4(i. See tit. Use.

CESTUI [a] QUE VIE. He for whose life any lands or

tenements are granted. Perk. [)J. See tit. Occupant.

CHACEA. A station of game more extended than a park,

and less than a forest ; and is sometimes taken for the liberty

of chasing or hunting within such a district. And according

to Blount it hath another signification, I. e. the way through

which cattle are drove to pasture, commonly called in some
places a drone way. Bracton, lib. 4. c. 44, See tit. Chase.

CHACEARE ad lepores, vel vulpes. To hunt hare or fox.

Cartular. Abbat. Glaston. MS. 8J.

CHACURUS, from the Fr. chasseur.] A horse for the

chase : or rather a hound or dog, a courser. Hot. 7 Johan.

CHAFEWAX. An officer in Chancery, that fitteth the

wax for sealing of the writs, commissions, and such other in-

struments as are there made to be issued out.

CHALDRON OR CHALDER of coals* See tit Coals.

CHALKING, The merchants of the staple require to he

eased of divers new impositions, as chalking, ironage, wharfage,

&c. Rot. Pari. 50 £. 3.

CHALLENGE. Calumnia
f
from the Fr. chalengcr.*] An

exception taken cither against persons or tilings. Persons as

to jurors, or any one or more of them : or in cases of felony,

by the prisoner at the bar against things, as a declaration, &c.
Termes de la ley, 1 Op. The former is the most frequent sig-

nification in which this term is used, and which shall here be

shortly mentioned ;
referring for further matter to tits. Jury,

7 rial, in this Dictionary.

There are two kinds of challenge ; either to the array, by
which is meant the whole jury as it stands arrayed in the

panel, or little square pane of parchment, on which the jurors*

names are written ; or to the polk; by which are meant the

several particular persons or heads in the array. 1 tmL 156. 8.

4 B.$ A. 4-71.

Challenge to jurors is also divided into challenge principal or

peremptory; and challenge pur cau.%c> i. e. upon cause or

reason aHedged: challenge principal or peremptory, is that

which the law allows without cause alledged, or further exa-

mination ; as a prisoner at the bar, arraigned for felony, may
challenge peremptorily the number allowed him by law, one
after another, alledging no cause, hut his own dislike ; and
they shall he put otTj and new taken in their places : but yet

there is a difference between challenge principal, and challenge
peremptory; the latter being used'only in matters criminal,
and barely without cause alledged; whereas the former is in
civil actions for the most part, and by assigning some such
cause of exception, as being found true the law allows.
Stanndf. P. C. 124, 157. Lamb. Eiren. lib. 4. c. 14.

Challenge to the favour, which is a species of challenge for
cause, is where the plaintiff' or defendant is tenant to the
sheriff, or if the sheriff's son hath married the daughter of the
party, &c. and is also when either party cannot take any
principal challenge, but sboweth cause of favour, and causes of
favour are infinite. If one of the parties is of affinity to a
juror, the juror hath married the plaintiffs daughter, &c. If

a juror hath given a verdict before in the cause, matter, or
title; if one labours a juror to give his verdict; if after he is

returned, a juror eats and drinks at the charge of either party
;

if the plaintiff, &c. be his master, or the juror hath any in-

terest in the thing demanded, &c. these are challenges to the
favour, 2 Rol. Abr. 636. Hob. 294. See tit. Jury.

CiiALLExriK to Fight.— It is a very high offence to chal-

lenge another, either by word or letter, to fight a duel, or to

be the messenger of such a challenge, or even barely to en-
deavour to provoke another to send a challenge, or to fight

;

as by dispersing letters to that purpose, full of reflections, and
insinuating a desire to fight, Sec. 1 Hawk. P, C. C. 6$. § 3.

Though slanderous words arc not generally indictable as

such, they are indictable if spoken with intent to provoke a

duel, 6 E. R. 471- But they are not ind it-table merely be-

cause they may produce a challenge. 4 Oust. 181.
By stat. § An. c. 14. §8, (see tit. Gaming;) "whoever

shall Qissault and beat,] or challenge, or provoke to fight, any
other person or persons whatsoever, upon account of any
money won by gaming, playing, or betting at any of the games
mentioned in that act, shall, on conviction by indictment or
information, forfeit all their goods, chattels, and personal
estate, and suffer imprisonment without bail, in the county
prison for two years/

1

It is now every day's practice for the court of King s Bench
to grant informations against persons sending challenges to

justices ofthe peace, and in other heinous cases, and also to

indict the party guilty of such acts.

For further matter, see tit. Murder.
CHAMBKRDEKINSj or Chamber deacons, were certain

poor Irish scholars, clothed in mean habit, and living under no
rule

; or rather beggars banished England by stat. l. H 5. <?. 7, 8.

CHAM BE RLA 1 N, CamerarwsT] Is variously used in our
laws, statutes, and chronicles: as first there is Lord Great
Chamberlain of England, to whose office belongs the govern-
ment of the palace at Westminster; and upon all solemn oc-
casions the keys of Westminster- Hall and the court of Re-
quests are delivered to him ; he disposes of the sword of state
to be carried before the king when he comes to the parliament,
and goes on the right hand of the sword next to the kings
person : he has the care of providing all things in the House
of Lords in the time of parliament ; to him belongs livery and
lodgings in the king's court, &c. And the gentleman usher of
the black rod, yeoman usher, &e. are under his authority.
The office of Lord Great Chamberlain of England is here-

ditary
; and where a person dies seized in fee of this office,

leaving two sisters, the office belongs to both sisters, and they
may execute it by deputy ; hut such deputy must be approved
of by the king, and must not be of a degree inferior to a
knight 2 Bro. P. C. 146. 8vo. ed.

The Lord Chamberlain of the Household has the oversight
and government of all officers belonging to the kings chamber
(except the bed-chamber, which is under the groom of the
stole), and also of the wardrobe; of artificers retained in the
king's service, messengers, comedians, revels, music, Sec. The
Serjeants at arms are likewise under his inspection; and the
king's chaplains, physicians, apothecaries, surgeons, barbers,
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&c. And he hath under him a vice-chamberlain, both being

always privy councillors. :

There were formerly chamberlains of the kings courts.

7 E. 6\ c. I. And there are chamberlains of the Exchequer,

who keep a controlment of the pells, of receipts and cxilus,

and have in their custody the leagues and treaties with foreign

princes, many ancient records, the two famous books of anti-

quity called Domesday, and the Black book of the Exchequer;

and' the standards of money, and weights, and measures are

kept by them. There are also under- chamberlains of the

Exchequer, who make searches for all records in the treasury;

and are concerned in making out the tallies, Sec. The office

of chamberlain of the Exchequer is mentioned in the stat.

34 and 35 //. 8. c. 16. Besides these we read of a chamber-

lain of North Wales, Stowe, p. frit.

A chamberlain of Chester, to whom it belongs to receive

the rents and revenues of that city ; and when there is no

Prince of Wales, and Earl of Chester, he hath the receiving

and returning of all writs coming thither out of any of the

kings courts. See tit Comities Palatine.

The chamberlain of London, who is commonly the receiver

of the city rents payable into the chamber; and hath great

authority in making and determining the lights of freemen

;

as also concerning apprentices, orphans, &c. See tit. London.

CHAMBERS OF THE KING, Regke camera.*} The

havens or ports of the kingdom are so called in our ancient

records. Mare Clous* fol 2 42.

CHAM BRE DEBEINTE. Anciently St, Edward's cham-

ber, now called the painted chamber. See tit. Parliament.

CHAM PARTY, OR C 1 1AM VERTV , ca mpi partitio, be-

cause the parties in champerty agree to divide the land, &c. m
question.] A bargain with the plaintiff or defendant in any

suit, to have part of the land, debt, or other thing sued for,

if the party that undertakes it prevails therein. Whereupon

the Champertor is to carry on the party's suit at his own

expeiiee, See 4 Comm. 135: 1 Inst. 3(>8. It is a species of

maintenance, and punished in the same manner. This seems

to have been an ancient grievance in our nation ; for notwith-

standing the several statutes of iVestm. I. 3 E. I* c. 25:

tVesim. 2. 13 E. 1. c 49 : 28 E, 1. stat. 3. c. 11 : and 33 E. 1.

stat, 3. &c. and a form of a writ framed to them ; yet stats,

4 E. 3. c. 11- and 32 H. 8. c. 9- enacted, that whereas former

statutes provided redress for this evil in the King s Bench only,

from henceforth it should be lawful for justices of the Common

Pleas, justices of assize, and justices of peace in their quarter

sessions, to inquire, hear and determine this and such like

cases, as well at the suit of the king, as of the party : and

this offence is punishable by common law and statute ; the

stat 33 E. 1. stat. 3. makes the offenders liable to three years*

imprisonment, and a fine at the kings pleasure. By the

stat. 28 E. 1. c 11. it is ordained, that no officer, nor any

other, shall take upon him any business in suit, to have part of

the thing in plea; nor none upon any covenant, shall give up

his right to another; and if any do, and be convicted thereof,

the taker shall forfeit to the king so much of his lands and

goods as amounts to the value of the part purchased.
*

In the construction of these statutes, it hath been adjudged

that under the word covenant, all kinds of promises and con-

tracts are included, whether by writing, or parol : that rent

granted out of lands in variance, is within the statute of cham-

perty ; and grants of part of the thing in suit made merely in

consideration of the maintenance, or champerty, are within the

meaning of this statute ; but not such as are made in considera-

tion of a precedent honest debt, which is agreed to be satisfied

with the thin^ in demand when recovered. F. N. B. 172:

itnst. 209: ^Rol. Abr. 113.

An agreement for sale, in which it was declared that the

purchaser should be at liberty to continue actions, before then

commenced, to recover rent then due, and damages for in-

juries done, upon the purchase, the purchaser paying the costs,

and being to receive the damages, held not to be within thfl

acts against champerty more especially (as the court said), where

the purchaser is not an officer of the king. Williams v, Pro-

theroe, 5 Ring. 309. Affirmed 3 % & J. 179-

It is said not to be material, whether he who brings a writ

of champerty, did in truth suffer any damage by it; or whe-

ther the plea wherein it is alledged be determined or not,

1 Hawk. P. C. c. 84. A conveyance executed pending a plea,

in pursuance of a bargain made before, is not within the st&.

tutes against champerty ; and if a man purchase land of a

party, pending the writ, if it be bond fide, and not to main-

tain, it is not champerty, F. N. P. 272 ; 2 Rot. Abr. 113. But

it hath been held, that the purchase of land while a suit of

equity concerning it is depending, is within the purview of

the statute 28 E. 1. stat 3. c. 11 : Moor 665. A lease for life,

or years, or a voluntary gift of land, is within the statutes of

champerty ; but not a surrender made by a lessee to his lessor;

or a conveyance relating to lands in suit, made by a father to

his son, Sec. 1 Hawk. P. C. c. 84.

The giving part of the lands in suit, after the end of it, to

a counsellor for his reward, is not champerty, if there he no

precedent bargain relating to such gift ; but if it had been

agreed between the counsellor and his client before the action

brought, that he should have part of his reward, then it would

be champerty. Bro. Champert. 3, And it is dangerous to

meddle with any such gift, since it carries with it a strong pre-

sumption of champerty. 2 InsL 5(>4. If any attorney follow

a cause to be paid in gross, when the thing in suit is recovered,

it hath been adjudged that this is champerty. Hob. 117*

An agreement to communicate such information as shall enable

a party to recover money by action, and to exert influence for

procuring evidence to substantiate the claim, on condition of re-

ceiving a portion of the money recovered, is illegal Stanley ?.

Jones, 7 Bing. 36{). Every champerty implies maintenance;

but every maintenance is not champerty. Crom. Jur. 39;

2 Inst. 108.

To this head may be referred the provision of the stat

32 //. S. c. 9. that no one shall sell or purchase any pretended

right or title to land, unless the vendor hath received the pro-

fits thereof for one whole year before such grant ; or hath been

in actual possession of the land, or of the reversion or re-

mainder ; on pain that both purchaser and vendor shall each

forfeit the value of such land to the king and the prosecutor.

But an equitable interest under a contract- of sale may be

the subject of sale; the sub-contract converts the original vendee

into a tender of his equitable interest for his vendor, WW

acquires the same rights which he had to the benefits tobede*

rived under the primary contract. Such sub-contracts are not

within the doctrines of champerty and maintenance. 1 Swand.

56. See tit. Maintenance.

CHAMFERTORS. Arc defined by statute to be thos

who move pleas or suits, or cause them to be moved, either

by their own procurement, or by others, and sue them at their

proper costs, to have part of the land in variance, or part of

the gain. 33 E. 1 . stat. 2. See the preceding article,

CHAMPION, campio-'] Is taken in the law not only for

him that fights a combat in his own cause, but also for him

doth it in the place or quarrel of another. Bract, lib. 3. imL

2. cap. 21. And in Sir Edward Bishe's notes on Upton, ]&

36. it appears that Henry de Ferneberg, for thirty marks fee*

did bv charter covenant to be champion to Roger abbot tfl

Glastenbury, An. 42. Hen. 3. These champions, mentioned in

our law books and histories, were usually hired ; and any nttf

might hire them except parricides, and those who were accused

of the highest offences : before they came into the field, they

shaved their heads, and made oath that they believed the per-

sons who hired them were in the right, and that they v™ul

defend their cause to the utmost of" their power ;
which was

always done on foot, and with no other weapon than a stick ot

club, and a shield; and before they engaged, they alwayi
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made an offering to the church, that God might assist them in

the battle. When the battle was over, the punishment of a
champion overcome, and likewise of the person for whom he
fought, was various ; if it was the champion of a woman for a
capital offence, she was burnt, and the champion hanged ; if it

was a man, and not for a capital crime, he not only made satis-

faction, but had his right hand cut off; and the man was to be
close confined in prison, till the battle was over. Bract, lib. 2.

c. 35. See tits. Battel, Appeal of Death.
Victory in the trial by battle is obtained, if either champion

proves recreant ; that is, yields and pronounces the horrible

word craven ; a word of disgrace and obloquy, rather than of
any determinate meaning. But a horrible word it indeed is to

the vanquished champion : since as a punishment to him for

forfeiting the land of his principal, by pronouncing that shame-
ful word, he is condemned as a recreant to become infamous,
and not to be accounted liber it iegaBs homo ; being supposed
by the event to be proved forsworn, and therefore never to

be put upon a jury, or admitted as a witness in any cause.

3. Comm. 340.

CHAMPION OF THE KING, campio regis .] An an-
cient officer, whose office it is at the coronation of our kings,

when the king is at dinner, to ride armed cap-a-pie into West-
minster Hall, and by the proclamation of a herald make a chal-

lenge, That if any man shall deny the kings title to thecronm }

he is there ready to defend it in single combat, §c. Which being
done, the king drinks to him and sends hi n a gilt cup with a
cover full of wine, which the champion drinks, and hath the
cup for his fee. This office, ever since the coronation of King
Itichard II. when Baldwin Freville exhibited his petition for

it, was adjudged from him to Sir John Dymocke his competi-
tor, (both claiming from Marmion), and hath continued ever
since in the family of the Dymockcs ; who hold the manor of
Scrivelsby (Scrivelbay, or Serivelsbury) in Lincolnshire, here-
ditary from the Marmions, by grand sorjeanty, viz. That the
lord thereof shall be the king s champion, as abovesaid. Ac-
cordingly Sir Edward Dymocke performed this office at the
coronation of King Charles II. And a person of the name
of Dymocke performed it at the coronation of George the
Third.

CHANCE. Where a man commits an unlawful act, by mis-
fortune, or chance, and not by design, it is a deficiency of the
will; as here it observes a total neutrality, and doth not co-
operate with the deed; which therefore wants one main ingre-
dient of a crime. Of this, as it affects the life of another, see
tit. Murder.— It is to be observed however generally, that if

any accidental mischief happens to follow from the performance
of a faii>ful act, the party stands excused from all guilt; but if

a man be doing any thing unlawful, and a consequence ensues
which he did not foresee or intend, as the death of a man or the
like, his want of foresight shall be no excuse ; for being guilty
of one offence, in doing antecedently what is in itself unlawful,
he is criminally guilty of whatever consequence may follow the
first misbehaviour. 1 Hal P. C. 39- Sec tit. Chance medley.
CHANCELLOR, CanceUarius^ Was at first only a chief

notary or scribe under the emperor, and was called cancella-
ritis, because he sate intra cancellos, to avoid the crowd of the
people. This word is by some derived from cancello, and by
Jthers from cancellis, an inclosed or separated place, or chancel,
encompassed with bars, to defend the judges, and other officers

rom the press of the public. And cancellanus originally, as

Lupanus thinks, signified only the register in court
; Grapha-

ios, scil, qui conscribendis et cjcipiendis judicum act is da at

\peram : hut this name and officer is of late times greatly ad-
vanced, not only in this, but in other kingdoms ; for he is the
hief administrator of justice, nevt to the Sovereign, who an-
iently heard equitable causes himself.

All other Justices in this kingdom are tied to the strict rules
\f the law in their judgments ; but the Chancellor hath power
o moderate the written law, governing his judgment bv the
aw of nature and conscience, and ordering all things juxfd

mqttum et bonum : and having the king s power in these mat-
ters, he hath been called the keeper of the king's conscience.
It has been suggested, that the Chancellor originally presided
over a political college of secretaries, for the writing of treaties,
grants, and other public business ; and that the court of equity
under the old constitution was held before the king and his
council in the palace, where one supreme court for business of
every kind was kept: and at first the Chancellor became a
judge to hear and determine petitions to the king, which were
referred to him ; and in the end, as business increased, the
people in titled their suits to the Chancellor, and not the king

;

and thus the Chancellor s equitable power had by degrees com-
mencement by prescription. Hist Cham. p. 3. 10. 44. Sec.

Siaunford says, the Chancellor hath two powers; one ab-
solute, the other ordinary ; meaning, that although bv his
ordinary power, in some cases, he must observe the form of pro-
ceeding as other inferior judges; in his absolute power he is

not limited by the law, but by conscience and equity, accord-
ing to the circumstances of things. See post tit. Chancery.
And though Polydore Virgil, in his History of England,

makes William the First, called the Conqueror/ the founder of
our Chancellors, yet Dugdale has shewn that there were many
Chancellors of England long before that time, which are men-
tioned in his Origines Juridicafes, and catalogues of Chancellors;
and Sir Edward (. 'oke in his fourth Institute saith, it is certain,
that both the British and Saxon kings had their Chancellory
whose great authority under their kings were in all probability
drawn from the reasonable custom of neighbouring nations
and the civil law,

^
He that bears this chief magistracy, is styled the Lord High

Chancellor of Great Britain, which is the highest honour of the
long robe. There is also a Lord High Chancellor of Ireland.
But the Lord Chancellor of Great Britain is to certain pur-
poses keeper of the great seal of the United Kingdom. See slat
53 G. 3. c. 24. for appointing the Vice-Chancellor of England.
A Chancellor may be made so at will, by patent, but it is said

not for life; for being an ancient office, it ought to be granted
as hath been accustomed. 2 List. 87. But Sir Edward Hyde,
afterwards Earl of Clarendon, had a patent to he Lord Chancel

-

lor for life, though he was dismissed from that office, and the
patent declared void. 1 Sid. 33$.

By the English stat. 5 Eliz. cap. IS. (not extended to Ire-
land) the Lord Chancellor and Keeper have one and the same
power; and therefore since that statute, there cannot be a Lord
Chancellor and Lord Keeper at the same time; before they
might and had been. 4 Inst. 78. King Hen. V, had a great
seal of gold, which he delivered to the Bishop of Durham, and
made him Lord Chancellor, and also another of silver, which he
delivered to the Bishop of London to keep. But the Lord
Bridgman was Lord Keeper, and Lord Chief Justice of the
Common Fleas, at the same time ; which offices were held not
to be inconsistent. Ibid.

By stat. 1 JY. Sf- M, c. 21. commissioners appointed to exe-
cute the office of Lord Chancellor, may exercise all the autho-
rity, jurisdiction, and execution of laws* which the Lord Chan-
cellor or Lord Keeper, of right ought to use and execute, eve.
since which statute this high office hath been several times in
commission. Although this stat. 1 W. $ M. c. 21. is not ex-
pressly extended to Ireland, yet see stat. 42 G. 3. c. 105.
which increases the salary of the Lord Chancellor of Ireland to
10,000/. a year, by which it is provided that when the great
seal there is in commission the salary may be apportioned.
With respect to the Lord Chancellor or Lord Keeper

(with reference to Great Britain, except where special mention
is made of Ireland), the office is now created by the mere deli-
very of the King's great seal into his custody

; whereby he be-
comes, without writ or patent, an officer of the greatest weight
and power of any now subsisting in the kingdom, and superior
m point of precedency to every temporal lord.—And the act of
taking away this seal by the king, or of its being resigned or
given up by the Chancellor, determines his office. (See 3 Sid.
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to
338.) He is a privy councillor by his office ; -and according

Lord Chancellor Ellesmere, prolocutor of the House of Lords

by prescription.—To him belongs the appointment of all jus-

tices of peace throughout the kingdom.— Being formerly usually

an Ecclesiastic (for none else were then capable of an office

so conversant in writings) and presiding over the Koyal Chapel,

he became keeper of the King s conscience ; visitor in right of

the king of all hospitals and colleges of the king's foundation,

and patron of all the king's livings under the value ot- twenty

marks a year in the king s books. (38 Ed. 3. c. S. F. N. B- S5/
though Hob. 214, extends this value to twenty pounds.)— is

the general guardian of all infants, idiots, and lunatics ; and has

the general superintendence of all charitable uses in the king-

dom. And all this over and above the vast and extensive ju-

risdiction which he exercises in his judicial capacity in the

Court of Chancery. 3 Comm. 4?.

The stat. 25 E. 3. c< 2. declares it to be treason to slay the

Chancellor (and certain other judges) being in their places do-

ing their offices ; and it seems that the Lord Keeper and Com-

nussioners of the great seal are within this statute by virtue of

stats. 5 EHz. c. 18. and I W. $ M. c.2L already mentioned.

See tit. Treason*

The Lord Chancellor, when there is no Lord High Steward,

is accounted the first officer of the kingdom ; and he not only

keeps the kings great seal* but all patents, commissions, war-

rants, &c. from the king, are perused and examined by him

before signed; and Lord Coke says the Lord Chancellor is so

termed a canrellaudo. from cancelling the kings letters patent,

when granted contrary t*> law ; which is the highest point of

his jurisdiction. 4 Tn\t. 88. He by his oath swears well and

truly to serve the king, and to do right to all manner of peo-

ple, &c. In his judicial capacity, he hath divers assistants and

officers, viz* the Vice-Chancellor of England, the Master of the

Hulls, the Masters in Chancery, &c, in England and Ireland

In matters of difficulty, the Chancellor frequently calls

more of the chief justices and judges to assist him in making
j

his decrees; though in such cases they only give their advice
|

and opinion, and have no share whatever of the judicial autho-

rity. See stat. 1 G. 3. c. 1. § 6\ whereby his Majesty is em-

powered to grant 5000/. a year out of the Post-office revenue to

the Lord Chancellor.

By 2 <$ 3 W* 4. c. 1 11. the King may grant an annuity of

5000/. per annum to the Lord Chancellor, or Lord Keeper, on

his resignation of his office*

The Master of the Rolls in England has judicial power, and

is an assistant to the Lord Chancellor when present, and his

deputy when absent; but he has certnin causes assigned him

to hear and decree, which he usually doth on certain days ap-

pointed at the chapel of the Rolls, being assisted by one or more

masters in chancery : he is, by virtue of his office, chief of the

masters of chancery, and chief of the petty-bag office. See 3 G.

2, c. 30. tit. Decree,

The power of the Master of the Rolls in Ireland is assimila-

ted to that of the like officer in England, and his salary, &c.

ascertained by stats. 41 G. S. c 25. 55 G. 3. c. 114.

The power of the Vice- Chancellor was introduced and estab-

lished by stats. 53 G. 3. c. 24. (See also 6 G. 4 c. 84. and as to

his secretary, &c. 55 G. 3. c. (i4. p. 2.) The Crown is empow-

ered to appoint by letters patent, some barrister of fifteen years'

standing to be an additional Judge and Assistant to the Lord

Chancellor, Lord Keeper, or Lords Commissioners of the Great

Seal of the United Kingdom, in the discharge of their respective

offices, to be called Vice-Chancellor of England, to hold such

office during his good behaviour.

Such Vice-Chancellor is empowered to hear and determine

all causes depending in the court of chancery in England,

either as a court of law or equity, or incident to any ministe-

rial office of the said court, or submitted to such court or to

the Lord Chancellor, &c. by any act of parliament, as the Chan-

cellor, &c. shall direct ; and all decrees, orders, Sec. made by

the Vice-Chancellor shall be valid, as acts of the court, but sub-

ject to be reversed or altered by the Lord Chancellor, &c. and no

such decree, &c. shall be enrolled till signed by the Chancellor,

Sec. It is expressly provided that the Vice-Chancellor shall not

have the power to reverse or alter any decree, &c. made by the

Chancellor, &c. unless authorised by the Chancellor, &c. so to

do ; nor to reverse any decree or order of the Master of the

Rolls.

Vice-Chancellor shall sit for the Chancellor, &c. when re-

quired, and while the Chancellor is also sitting, and haveasepg.

rate court, and shall rank next to the Master of the Rolls, and

have a secretary, train-bearer, usher, &c. He may be removed

by address of both houses. His salary 5000/. per ami, to be

paid out of the interest of unclaimed suitors* money. See fur-

ther tit. Chancery

\

The Twelve Masters in Chancery sit some of them in court,

and take notice of such references as are made to them, to be

reported to the court, relating to matters of practice, the state

of the proceedings, accounts, Sec. and they also take affidavits,

acknowledge deeds and recognizances, &c. See tit. Chancery.

The Siv Clerks in chancery transact and file all proceedings

by bill and answer ; and also issue out some patents that pass

the great seal : which business is done by their under clerb,

each of whom has a seat there, and whereof every six clerk has

a certain number in his office, usually about ten • the whole

body being called the sixty clerks. See tit. Chancery.

By 55 G. 3. c. 114-. § 3—6, the Six Clerks in Ireland are

allowed to sell their offices with the consent of the Master of

the Rolls, &c.

The Cnrsiiors of the court, four and twenty in number, make

j

out all original writs in chancery, which are returnable in C. B.

Sec. and among these the business of the several counties is

i

severally distributed.

The Registrar is a place of great importance in this court,

and he hath several deputies under him, to take cognizance of

one or
j
all orders and decrees, and enter and draw them up, &c. See

tit. Chancery.

The Master of the Subpoena Office issues out all writs of wi-

poena.

The Examiners are officers in this court, who take the depo-

sitions of witnesses, and are to examine them and make out co-

pies of the depositions.

The Clerk of the Affidavits files all affidavits used in court,

without which thev will not be admitted.

The Clerk of the Rolls sits constantly in the rolls to male

searches for deeds, offices, Sec. and to make out copies.

The Clerks of the Petty-Bag Office, in number three, baye

great variety of business that goes through their hands, in

making out writs of summons to parliament, conge' d'eiires for

bishops, patents for customers ; liberates upon extent of statute-

staple, and recovery of recognizances forfeited, &c. And also

relating to suits for and against privileged persons, &c. AM

the clerks of this office have several clerks under them.
^

The Usher of the Chancery had formerly the receiving^

custody of all money ordered to be deposited in court, andp

it back again by order : but this business was afterwards as-

sumed by the masters in chancery; till by stat. 12 G.

a new officer was appointed, called The Accountant General,®

receive the money lodged in court, and convey the same to {if

Bank, to be there kept for the suitors of the court. See*

Accountant General.

There is also a Serjeant at Anns, to whom persons stasfflJ*

in contempt are brought up by his substitute as prisoners.

A Warden of the Fleet, who receives such prisoners as

committed by the court, &c.
t

Besides these offices, there is a clerk of the crown in

eery ; clerk and controller of the hanaper ; clerk for inrolbjjg

letters patent, &c. not employed in proceedings of equity, W

concerned in making out commissions, patents, pardons, &<

A eler*

under the great seal, and collecting the fees thereof,

of the faculties, for dispensations, licences, Sec. ; cle** v>

y
presentations, for benefices of the crown in the chancellors ga >
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clerk of appeals, on appeals from the courts of the archbishop
to the court of chancery : and divers other officers, who are con-
stituted by the chancellor's commission.—By the 2&3 IV. 1,

c. 111. the offices of Keeper, or Clerk of the Hanaper, the
I ^u iik-. ...[' iliu Subpoena Office, the Registrar of Affidavits, the
Clerk of the Crown in Chancery, the Clerk of the Patents, the
Clerk of the Custodies of Lunatics and Idiots, the Prothonotary
of the Court of Chancery, the Chaff Wax, the Sealer, the Clerk
of the Presentations, the Clerk of Emoluments in Bankruptcy,
the Clerk of Dispensations and Faculties, and the Patentee for
the execution of the laws and statutes concerning Bankrupts,
are abolished after 20th August, 1833, provided that nothing
in the act shall determine any of the aforesaid officers then
holding in possession or revenue, by any person appointed
thereto, on or before the 1st June next, until the demise or
resignation of such person. See further, tits. Chancery, Judges.
Chancellor of a Diocese ; or T of a Bishop. A person

appointed to hold the Bishop's courts, and to assist him in
matters of ecclesiastical law. This officer, as well as all other
ecclesiastical ones, if lay or married, must be a doctor of the
civil law, so created in some university. Stat. 87 IL 8. c. 17.
Chancellor of the Ditchy of Lancaster. An of-

i

ticcr before whom, or his deputy, the court of the Ducky
Chamber of Lancaster is held. This is a special jurisdiction
concerning all manner of equity relating to lands holden of the
king m right of the Duchy of Lancaster. Hob. 77. 2 Lev, 24.
This is a thing very distinct from the county palatine, which
hath also its separate chancery for sealing of writs and the like.

Wentr. 257- This Duchy comprises much territory which
lies at a vast distance from the county, as particularly a very
large district surrounded by the City of Westminster. The
proceedings in this court are the same as on the equity side of
the courts of Exchequer and Chancery. 4 Inst. 206. So that
it seems not to be a court of record': and it has been holden
that those courts have a concurrent jurisdiction with the
Duchy Court, and may take cognizance of the same causes.
1 C. IL 55. Toth. 145- Hard, ljl* See tit, Equity.

This court is held in Westminster-ball, and Has formerly
much used. Under the chancellor of the Dutehy are an attor-
ney of the court, one chief clerk or register, and several audi-
tors, &c. See further tit. Counties Palatine.
Chancellor of the Exchequer. Is likewise a great

officer, who, it is thought by many, was originally appointed
for the qualifying extremities in the Exchequer: he sometimes
sits in court, and in the Exchequer Chamber; and, with the
judges of the court, orders things to the kings best benefit. He
is mentioned in stat. 25 //. 8. c. ifi. and hath by the stat. 33
IL 8. c. 39, power with others, to compound for the forfeitures
upon penal statutes, bonds and recognizances entered into to
the king: be hath also great authority in the management of
the royal revenue, &e. which seems of late to be his chief busi-
ness, being commonly the first commissioner of the treasury.
And though the court of equity in the Exchequer-Chamber
was intended to be holden before the treasurer, chancellor,
and barons, it is usually before the barons only. When there
is a lord- treasurer, the Chancellor of the Exchequer is under
treasurer.

As to the Chancellor of the Order of the Garter, see Stow's
Annals, page 706.

—

Chancellor of the Universities, see tit.

Courts^ of the Universities.—The office of Chancellor in Cathe-
dral Churches is thus described in the Monasticon. Lcctioncs
legendas in ecclesia per se vel per suum vicarhtm auscultare,
male legcntcs cmendare, scholas conferre, sigilta ad causas con-
ferre Uterus capiiuli facere el consignare, tibros servare, quo-
ticscunque vutucrit prwdicare, prcedicattones in ecclesia vel extra
eccfesiatn predicare, et cui volucrit prwdicationis ojficium assii?-

nare. See Mom Angl. torn. 3. p. 24. 339.
CHANCE-MEDLEY. From the Fr. chance, lapsus, and

m£lers miscere.J Such killing of a man as happens either Qin
self defence] on a sudden quarrel ; or in the commission of an

|

vol. T.
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unlawful act, without any deliberate intention of doing any
mischief at all. 1 Hawk. P. C. c, 30. § I.

The self-defence here meant is that whereby a man may
protect himself from an assault or the like in the course of a
sudden brawl or quarrel, by killing him who assaults him. And
that is what the law expresses by this word chance-medley, or
as some rather choose to write it, chaud medley ; the former of
which, in its etymology, signifies a casual affray, the latter an
affray in the heat of blood or passion ; both of them of pretty
much the same import ; but the former is in common speech
too often erroneously applied to any manner of homicide by
misadventure; whereas it appears by stat. 24 II. 8. c. 5. and
in ancient law hooks, that it is properly applied to such killing
as happens to self defence, in a sudden rencounter. 4 Comm.
183. cites Stamf P. C. 16: 3 Inst. 55. 7: Foster, 2J5 } 6.

This being in fact a species of excusable homicide, comes more
properly under the division of murder, and is therefore treated
of in that place. See tit. Homicide. By Q G. 4. c. 31. § 10,
no punishment or forfeiture shall be incurred by any person
killing another by misfortune or in self defence, or in anv
other manner without felony.

CHANCERY.
Caxcellaria.] The highest court of judicature in this

kingdom next to the parliament, and of very ancient institution.
The jurisdiction of this court i> of two kinds; ordinary and
extraordinary. The ordinary jurisdiction is that wherein the
Lord Chancellor, Lord Keeper, &c. in his proceedings and
judgments is bound to observe the order and method of the
common law; and the extraordinary jurisdiction is that which
this court exercises in cases of equity.

The Ordinary Court holds plea of recognizances acknow-
ledged in the Chancer}-, writs of scire facias for repeal of
letters patent, writs of partition, &e. and also of all personal
actions, by or against any officer of the court ; and by acts of
parliament of several offences and causes. All original writs,
commissions of bankrupt, of charitable uses, and other com-
missions, as idiots, lunacy, &c. issue out of this court, for
which it is always open

; and sometimes a supersedeas, or writ
of privilege, hath been here granted to discharge a person out
of prison. An habeas corpus, prohibition, &c. may be had
irom this in the vacation ; and here a subpeena may be had to
force witnesses to appear in other courts, where they have no
power to call them. 4 Inst. 7[) : 1 Danv. Ahr. 77(1
The Extraordinary Court, or Court of Equity, proceeds bv

the rules of equity and conscience, and moderates the rigour
of the common law, considering the intention rather than" the
words of the law. Equity being the correction of that wherein
the law, by reason of its universality, is deficient. On this
ground, therefore, to maintain a suit in chancery, it is always
alleged that the plaintiff is incapable of obtaining relief at
common law; and this must be without any fault of his own
as by having lost his bond, &c. chancery never acting again*!,
but in assistance of the common law, supplying its deficiencies
not contradicting its rules. A judgment at law not beim-
reversable by a decree in chancery. Cro. Eliz. 220. I3ut a
bill in chancery may be brought to compel the discovery of
the contents of a letter which would discharge the plaintiff of
an action at law, before verdict obtained. 3 C. Uep. 1

7

A modern writer (Mr. Mitford, afterwards Lord Chancellor
of Ireland, with the title of Lord Redesdale) remarks, that it
is not a very easy task accurate!v to describe the jurisdiction of
our courts of equity. They who have attempted* it have L'enc-
rally failed.

*

Early in the history of our jurisprudence, the administration
ot justice bv the ordinary courts appears to have been incom-
plete. To supply the defect, the courts of equity have gained
an establishment

; assuming the power of enforcing the prin-
ciples, upon which the ordinary courts also decide when the
powers of those courts or their modes of proceeding are insuf-

2 e
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ficient for the purpose;—of preventing those principles, when

enforced by the ordinary courts, from becoming, contrary to

the purpose of their orurinal establishment, instruments of

injustice;—and of deciding on principles of universal justice,

where the interference of a court of judicature is necessary

lo prevent a wrong, and the positive law is silent* The courts

of equity also administer to the ends of justice, by removing

impediments to the fair decision of a question in the other

courts; by providing for the safety of property in dispute,

pending a litigation; by restraining the assertion of doubtful

rights, in a manner productive of irreparable damage ;
by pre-

venting injury to a third person from the doubtful title of

others; and by putting a bound to vexatious and oppressive

litigations and preventing unnecessary multiplicity of suits;

and, without pronouncing any judgment on the subject, by

Compelling a discovery which may enable other courts to give

their judgment ; and by preserving testimony, when in danger

of being lost, before the matter to which it relates can be made

the subject of judicial investigation. This establishment has

obtained throughout the whole system of our judicial policy;

most of the inferior branches of that system having their pecu-

liar courts of equity: [e. g. the Court of Exchequer, courts of

Wales, the counties palatine, cinque ports, &c] and the Court

of Chancery assuming a general jurisdiction in cases which are

not within the hounds, or which are beyond the powers, of

other jurisdictions. Mitjord
7

s Treatise on the Pleadings in

Chancery, 8vo. J 787. gd Vdiiiun. See further as to the origin

and jurisdiction of Courts of Equity in general, this Diction-

ary, tit- Equity.

It is not therefore to be expected that all the cases within

the jurisdiction of this court can be enumerated with any

degree of accuracy in such a work as this.

There are in England two supreme courts of Equity, the High

Court of Chancery, BtttA the Exchequer ; in the latter, except

tithe suits, little business of importance is transacted. The

former is composed of three tribunals, respectively presided

over by the Lord Chancellor, the Master op the Rolls,

and the Vice Chancellor. Before either of these judges

may be brought any cases, except such as relate to lunatics,

which must be heard by the Chancellor. The Vice Chancellor

is compelled to hear all matters which the Chancellor may
direct, in addition to those originally set down in his own
court. The decrees, orders, and acts of the former are liable

to be reversed, discharged, or altered in the latter.

The subordinate officers of the court are, the Masters, Six-

Clerks, Registrars. The Masters are twelve in number, in-

cluding the Master of the Rolls and Accountant General, or

superintendant of the funds in court. The duties of these

officers (who formerly had a seat on the woolsack in the House

of Lords, and are still employed there, chiefly in carrying mes-

sages to the Commons,) are—to inquire into alleged imperti-

nence or scandal in any bill or answer, and into the sufficiency

of any answer or examination,—to take accounts of executors,

trustees, and others,—to inquire into and decide upon the

claims of creditors, legatees, and next of kin,—to appoint

receivers of t lie proceeds of estates in litigation, fix their sala-

ries, and examine their accounts,— to sell estates,—to appoint

guardians and allow proper sums for the maintenance of infants,

—to appoint Committees of the persons and estates of lunatics,

— to decide upon the sufficiency of titles and tax the costs of

all proceedings in court : they are always chosen from the bar.

The Six Clerks are the only recognized attornies for conducting

equitable suits, and by one of them every party in court must

be represented* They tile bills, answers, and other records

;

each of them is allowed twelve assistants, that is, ten sworn

(sworn not to pillage the records), and two waiting clerks;

and by these all the business of the court was transacted pre-

vious to the year 1729* when attornies in general were admit-

ted, since which, their numbers have decreased from seventy-

two to eighteen. There are four Registrars, two entering

Registrars, and eight clerks, from whom vacancies are supply
The four Registrars sit in turn before the three Judges, and

take notes of all orders and decrees, which are afterwadi

entered in the general register kept in the office; thev also

make and sign copies of decrees for parties who may require

them.

A suit in chancery is commenced by bill in the nature of a

petition, praying relief, and a subpoena to compel the defendant

to appear and answer. The bill having been Hied, a writ of

suhp<ena issues commanding the defendant, under penalty of

100/. to appear personally on a certain day, wherever the court

shall be, "to answer those things which shall be then and

there objected to him." On it is endorsed, "at the suit of

A. B." If the defendants are numerous, it is usual to insert

three names in each subpoena ; service being effected byleavja»
t

a label, and shewing the body of the subpoena to the twa t)m,

and leaving it with the last. Having appeared, the defendant

may demur, plead, or answer ; all or any of them. If he

answers, the plaintiff may file exceptions, that is, object to tbe

sufficiency of the answer To these exceptions the defendant

either submits, or he suffers them to be referred to the Master,

who hears the parties by their counsel, and reports his opinion

upon the question to the court ; from this decision an appeal

lies to the court itself. 'J'he second answer, which may also

be excepted to, having been put in, the plain tiff is allowed to

amend. Amendments generally require a further answer, and

a repetition of the proceedings. The cause being at issue,

witnesses are examined upon interrogatories prepared by coun-

sel, the answers to which are delivered orally, and immediately

reduced to writing. The depositions are afterwards made

public, and copies given out to the parties interested. The

cause having been heard upon statements of the bill, answer,

interrogatories, and depositions, the court pronounces judgment

from minutes of which, taken at the time, and from the senior

counsel's brief, the Registrar draws up the decree, prefacing it

by an abstract of such parts of the pleadings as have reference

to the directions of the court.

The following is a general and comprehensive view of tbe

nature and reason of the pleadings in chancery, extracted and

abridged from Mr. M itford's Treatise. See also 3 Comm.

446, &e.

Previous to entering on the subject it should be remem-

bered, that chancery will not retain a suit for any thing under

10/. value, except in cases of charity, nor for lands under 40*.

per annum.
A suit to the extraordinary jurisdiction of the court of

chancery, on behalf of a subject merely, is commenced by pre-

ferring a bill (signed by counsel) in the nature of a petition tn

the lord chancellor, lord keeper, or lords commissioners of tbe

great seal ; or to the king himself, in his Court of Chancery,

in rase the person holding the seal is a party, or the seal is in

the kings hand. But if the suit is instituted on behalf of the

crown, or of those who partake of its prerogative, or whose

rights are under its particular protection, as the objects of a

public charity, the matter of complaint is offered byWHjd

information, given by the proper ofliter [usually the attorney-

general*] Except in some few instances, bills and informa-

tions have been always in the Knglish language ;
and a ^

thus preferred is therefore commonly termed a suit by En^M

bill, by way of distinction from the proceedings in suits within

the ordinary jurisdiction of the court, which, till the statute c4

4* G. 2. c. 26. were entered and enrolled more anciently in tk

rreneh or Uoiuan tongue, and afterwards in the LatiajfoW

same manner as the pleadings in the other courts of couip«b

law.

Every bill must have for its object one or more of the ground

upon which the jurisdiction of" the court is founded; and as

that jurisdiction sometimes extends to decide on the subject,

and in some cases is only ancillary to the decision of another

court, or a future suit, the bill may— I, either complain «
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some injur}' which the person exhibiting it suffers, and pray
relief, according m the injury ; or, <j

T
without praying relief,

may seek a discovery of matter necessary to support or defend

another suit ; or, 3, although no actual injury is suffered, it

may complain of a threatened wrong; and, stating a probable

ground of possible injury, may pray the assistance of the court
to enable the plaintiff, or person exhibiting the bill, to defend
himself against the injury whenever it shall be attempted to

be committed.

As the Court of Chancery has general jurisdiction in matters

of equity which are not within the bounds, or which are beyond
the powers, of inferior jurisdictions, it assumes a control over

those jurisdictions, by removing from them suits which they

are incompetent to determine. To effect this it requires the

party injured to institute a suit in the Court of Chancery, the

sole object of which is, the removal of the former suit, by
means of the writ of certiorari ; and the prayer of the bill

used for this purpose is confined to that object.

The hill, except it merely prays the writ of certiorari Qin

which case it does not require any defence, nor can there be

any pleading beyond the bill], requires the answer of the de-

fendant or party complained of, upon oath ; unless the party

is entitled to privilege of peerage, or as a lord of parliament,

or unless a corporation aggregate is made a party. In the

first case the answer is required upon the honour of the de-

fendant, and in the hitter under the corporation seal.

[In the case of exhibiting a hill against a peer, the Lord
Chancellor writes a letter to him, called a letter missive, and
if he does not put in his answer, a subpoena issues, and then an
order to show cause why a seifursfration should not issue, and
if he still stands out, then a sequestration is granted ; for there

can be no process of contempt against the person of a peer

:

the process is the same against a member of the House of

Commons, except the letter missive.] See tit. Privilege, ffl*
An answer is thus required in the case of a bill, seeking the

decree of the court on the subject of the complaint, with a
view— 1. To obtain an admission of the case made by the
bill either in aid of proof; or—2. To supply the want of it

—

3. To obtain a discovery of the points in the plaintiff's case,

controverted by the defendant, and—1. Of the grounds on
wThich they are controverted— 5. To gain a discovery of the

case on which the defendant relies ; and— C>. Of the manner in

which he means to support it.

If the bill seeks only the assistance of the court to protect

the plaintiff' against a future injury, the answer of the de-

fendant, upon oath, may be required to obtain an admission of
the pi. lint ill's title, and a discovert/ of the claims of the de-

fendant, and the grounds on which those claims are intended to

be supported.

NVhen the sole object of the bill is a discover// of matter
necessary to support or defend another suit, the oath of the
defendant is required to compel that di set)very ; which oath,
however, the plaintiff may, if he thinks proper, dispense with,
by consenting to,, or obtaining an order of court for the purpose;
and this is frequently done for the convenience of parties.

To the hill thus preferred (unless it. is merely for a certio-

rari) it is necessary for the person or persons complained of to

make defence, or to disclaim all rights to the matters in

question.

As the bill culla upon the defendant to answer the several

charges it contains, he must do so, unless he can dispute the
right of the plaintiff' to compel such answer; either, 1. From
some impropriety in requiring the discovery sought ; or, 2.

From some objection to the proceeding to which the discovery

is proposed to be assistant ; or, 3. Unless by disclaiming all

right to the matters in question, he shows a further answer
from him to be unnecessary.

The grounds on which defence may be made to a bill, either

by answer, or by disputing the right of the plaintiff to compel
such answer, are various. I. The subject of the suit may not
be within the jurisdiction of a court of equity; 2. Some

other court of equity may have the proper jurisdiction. S. The
plaintiff may not be entitled to sue ; by reason of some personal

disability. 4. The plaintiff may not be the person he pretends

to be. 5* He may have no interest in the subject; or, 6.

Though he has such interest he may have no right to call upon
the defendant concerning it. 7- The defendant may not be

the person he is alleged to be by the bill; or, 8. Me may not

have that interest in the subject to make him liable to the claims

of the plaintiff'.—And notwithstanding all these requisites

concur— 9- Still the plaintiff may not be entitled in the whole,

or in part, to the relief or assistance he prays ; or, 10. Even if

he is so entitled, the defendant may also have rights in the

subject which may require the attention of the court, and call

for its interference to adjust the rights of all parties.—The
effecting complete justice, and jinally determining, as far as pos-

sible, all questions concerning the subject being the constant

aim of courts of equity.

Some of these grounds may extend only to entitle the de-

fendant to dispute the plaintiff's claim to the relief prayed by

the bill ; and may not be sufficient to protect him from making
the discovery sought by it: and where there is no ground for

disputing the plaintiff 's right to relief, or if no relief is prayed,

the impropriety or immateriality of the discovery may protect

the defendant from making it.

Thvform of making defence varies according to the foun-

dation on which it is made, and the extent in which it submits

to the judgment of the court.— If it rests on the bill, and, on

the foundation of the matter there apparent, demand the

judgment of the court, whether the suit shall proceed at all, it

is termed A Demurrer* If on the foundation of newT matter

offered, it demands judgment whether the defendant shall be

compelled to answer further, it assumes a different form, and
is termed A Plea. If it submits to answer generally the charges

in the bill, demanding the judgment of the court on the whole
case made on both sides, it is offered in shape still different,

and is simply called An Answer. If the defendant disclaims

all interest in the matters in question, his answer to the com-
plaint made is different from all the others, and is termed A
Disclaimer. And these several forms, or any of them, may be

used together, if applied to separate and distinct parts of the

bill.

A Demurrer^ being founded on the bill itself, necessarily

admits the truth of the facts contained in the bill, or in that

part of it to which the demurrer extends; and therefore, as no
fact can he in question between the parties, the court may
immediately proceed to pronounce its definitive judgment on
the demurrer; which, if favourable to the defendant, puts an
end to so much of the suit as the demurrer extends to. A
demurrer thus allowed consequently prevents any further pro-

ceeding.

A Plea is also intended to prevent further proceeding at

large, by resting on some point founded on matter stated in the

plea; and it therefore admits, for the purposes of the plea, the
truth of the facts contained in the bill, so far as they are not
controverted by facts stated in the plea. Upon the sufficiency

of this defence, the court will also give immediate judgment,
supposing the facts stated in it to be true: hut the judgment,
if favourable to the defendant, is not definitive ; for the truth
of the plea may be denied by A Replication, and the parties

may then proceed to examine witnesses, the one to prove and
the other to disprove the facts stated in the plea. The repli-

cation in this case concludes the pleadings, though if the truth
of the plea is not supported, further proceedings may be had,

which will be noticed presently.

An Answer generally controverts the fact stated in the bill,

or some of them ; and states other facts to show the rights of
the defendant, in the subject of the suit ; but sometimes it

admits the truth of the case made by the bill, and either with
or without stating additional facts, submits the questions

arising upon the case, thus made, to the judgment of the court.

If an answer admits the facts stated in the bill, or such of them
% K 2
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as are material to the plaintiff's case ; and states no new facts,

or such only as the plaintiff is willing to admit, no further

pleading is necessary ; the court will decide on the answer,

considering it as true. So if the sole ohject of the suit is to

obtain a discovery , there can he no proceeding beyond an

answer by which the discovery is obtained. But if necessary

to maintain the plaintiff's case, the truth of the answer, or of

any part of it, may be denied, and the sufficiency of the bill

may he asserted by a replication, which in this case also con-

eludes the pleadings according to the present practice of the

court.

If a Demurrer or Plea is over-ruled upon argument, the de-

fendant must make a new defence- This he cannot do by a

second demurrer of the same extent with that overruled ; for

although, by a standing order of the court, a cause of demurrer

must be set forth in the pleading, yet if that is overruled, any

other cause appearing on the bill may be offered on argument

of the demurrer, and, if valid, will be allowed, the rule of

court affecting only the costs. But after a demurrer has been

overruled, new defence may be made by a demurrer less ex-

tended, or by plea or answer.—And after a plea has been over-

ruled, defence may be made by demurrer, by a new plea, or by

an answer, and the proceeding upon the new defence will be

the same as if it had been originally made.

A Disclaimer neither asserting any fact, nor denying any

right sought by the bill, admits of no further pleading.

Suits thus instituted are sometimes imperfect in their frame,

or become so by accident before their end has been obtained

;

and the interests in the property in litigation may be changed,

pending the suit, in various ways.—To supply the defects

arising from any such circumstances, new suits may become

necessary, to add to, or continue, or obtain the benefit of, the

original suit. A litigation commenced by one party, some-

times renders necessary a litigation by another party, to ope-

rate as a defence, or to obtain a full decision on the rights of all

parties. [And bills filed for this purpose are termed cross

bUh?\—Where the court has given judgment on a suit, it will

in some cases permit that judgment to be controverted, sus-

pended, or avoided by a second suit ; and sometimes a second

suit becomes necessary to carry into execution a judgment of

the court. Suits instituted for any of these purposes are also

commenced by bill ; and hence arises a variety of distinctions

of the kinds of bills necessary to answer the several purposes

;

as bills of review (which among other causes may he brought,

where new matter is discovered, in time, after the decree

made), bills of revivor, &c. [See 3 Comm. 448. &c. and tits.

Revi&Vj Revivor;'} and on all the different kinds of bills there

may be the same pleadings as on a bill used for instituting an

original suit.

It frequently happens, that pending a suit, the parties dis-

cover some error or defect in some of the pleadings- and if this

can be rectified by amendment of the pleadings, the court will

in many cases permit it. This indulgence is most extensive in

the case of bills : which being often framed upon an inaccu-

rate state of the case, it was formerly the practice to supply

their deficiencies, and avoid the consequences of errors by

special replications: but this tending to long and intricate

pleading, the special replication, requiring a rejoinder in which

the defendant might in like manner supply defects in his

answer, and to which the plaintiff might sur-rejoin, the special

replication is now disused for this purpose: and the court

will in general permit a plaintiff to rectify any error or supply

anv defect in his bill, either by amendment or by a supple-

mental bill, and will also permit, in some cases, a defendant in

like manner to complete his answer, either by amendment or

by a further answer.

If the plaintiff conceives a defendant's answer to be insuffi-

cient to the charges contained in the bill, he may take ex-

ceptions against it, on which it is referred to a Master to

report, whether it be sufficient or not ; to which report ex-

ceptions may be also made. The answer, replication, and

rejoinder, &c. being settled, and the parties come to issue

witnesses are examined upon interrogatories, either in court'

or by commission in the country, wherein the parties usually

join ; and when the plaintiff* and defendant have examined
their witnesses, publication is made of the depositions, and the

cause is set down for hearing, after which follows the decree.

If however in the process of the cause the parties come to an

issue of fact, which by the common law is triable by a jury,

the Lord Chancellor, in this case, delivers the record into the

King's Bench to be tried there ; and after trial had, the record

is remanded into Chancery, and judgment given there. Trials

and issues at law are frequently directed by the court, which

in that case makes an interlocutory decree or order, that after

trial the parties shall resort to the court on the equity re-

served.

Interlocutory orders and decrees are also made on other oc-

casions; as for injunctions till a hearing, where the injur?

sustained by the plaintiff requires such immediate interference.

See tit. Injunction.

If the plaintiff dismisses his own bill, or the defendant

obtains the dismissal of it for want of prosecution, or if the

decree is in behalf of the defendant, the bill is dismissed with

costs to be taxed by a master, Stat. 4 and 5 An. c. 16. If the

defendant does not appear, on being served with the process of

subpoena, in order to answer, upon affidavit of the service of

the writ, an attachment issues out against him ; and if a non

est inventus is returned, an attachment with proclamation goes

forth against him ; and if lie stands further out in contempt,

then a commission of rebellion may be issued, for apprehending

him, and bringing him to the Fleet prison ; in the execution

whereof the persons to whom directed may justify hreaking

open doors. If the defendant stands further in contempt, a

serjeant at arms is to be sent out to take him ; and if he cannot

be taken, a sequestration of his land may be obtained till he

appears. And if a decree, when made, is not obeyed, being

served upon the party under the seal of the court, all the

aforementioned processes of contempt may issue out against

him, for his imprisonment till he yields obedience to it.—The

Court of Chancery, notwithstanding its very extensive power,

binding the person only, and not the estate or effects of the

defendant. And in this sense, we presume, it is said that it is

no court of record. 1 Dan v. Ab. 7M). and Chan. Rep. 19&

Howard v. Suffolk. See Treatise of Equity—and tit. Costs.

Where there is any error in a decree in matter of law, there

may be a bill of review, which is in nature a writ of error; or

an appeal to the House of Lords. Old authorities have been

quoted, that a writ of error lies returnable in B. R.—and that

a judgment of Chancery may be referred to the twelve judges.

4 Inst. 80 : 3 Bulst. 1 16. But it is now usual to appeal toth

House of Lords; which appeals are to be signed by two

counsel of eminence, and exhibited by way of petition ;
the

petition of appeal is lodged with the clerk of the House of

Lords, and read in the house, whereon the appellee is ordered

to put in his answer, and a day fixed for hearing the cause;

and after counsel heard, and evidence given on both sides, the

Lords affirm or reverse the decree of the Chancery, and finally

determine the cause by a majority of votes, ccc. Though it is

to he observed on an appeal to the Lords from a decrees

Chancery, no proofs will be permitted to be read as evidence,

which were not made use of in the Chancery. Prca^

Cane. 212.

For further matter as to the jurisdiction of the couit, iti

modes of proceeding, and the various eases wherein it reUcvw,

&e. vide Comm. Dig. (2 v.) tit. Chancery, and Mr. MitjbrSi

treatise before quoted.

There are several statutes relating to the Court of Chancer/"

By stat. 28 E. 1. c. 5. the Court of Chancery is to follow the

king. By stat, 18 E. 3. stat. 5. the oaths of the clerks m

Chancery are appointed. The chancellor and treasurer m**

correct errors in the Exchequer. Whosoever shall find himsen

grieved with any statute, shall have his remedy in Chancery-
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3(3 E. 3. c. 9 : SI £. 3. *tat. 1. c. 12. And see 15 7?. 2. c. 12 :

17 R. 2. c. 6. ^ 4 if. 8, c. 9-

No subpoena, or other process of appearance, shall issue out

of Chancery, &c. till after a bill is filed (except bill.> for injunc-

tions to stay waste, or to stay suits at law commenced), and a

certificate thereof brought to the subpoena office* Stat, 4 and
5 An, c. 16. Persons in remainder, or reversion of any estate,

after the death of another, on making affidavit in the Court of

Chancery, that they have cause to believe such other person

dead, and his death concealed by the guardian, trustees, or

others, may move the lord chancellor to order such guardian,

trustees, &c. to produce the person suspected to be concealed

;

and if he be not produced, he shall be taken to be dead, and

those in reversion, &e. may enter upon the estate; and if such

person be abroad, a commission may be issued for his being

viewed by commissioners. Stat, 6 An. c. 18.

Infants under the age of twenty-one years, seised of estates

in trust, or by way of mortgage, are enabled by statute to make
conveyances thereof; or they may be compelled thereto, by

order of the Court of Chancery, &c. upon petition and hearing

of the parlies concerned. See tits. Infant, Lunatic.

By 12 G. L c. 32 and 33. the power of the Masters in

Chancery in England was abridged, with respect to the suitors'

money, winch is now to lie paid into the Bank of England:

and an additional stamp duty, on writs, processes, &c. is granted

for relief of the suitors, and as a common stock of the Court of

Chancery.

All orders and decrees made and signed by the Master of

the Rolls shall be deemed and taken to be good and valid orders

and decrees of the Court of Chancery ; but not to be inrnlled

till signed by the Lord Chancellor, and subject to reversal, &c.

by him. Stat. 3 G. 2. c. 30.

Where a defendant does not appear after subpoena issued,

but keeps out of the way to avoid being served with the pro-

cess ; on affidavit that he is not to be found, and suspected to

be gone beyond sea, or to abscond, &e. the Court of Chancery
will make an order for his appearance at a certain day; a copy

of which order is to be published in the London Gazette, Sec.

and then, if he do not appear, the plaintiff's bill shall be taken

pro confesso, and the defendant's estate sequestered, &c. But
persons out of the kingdom, returning in seven years, may have
a rehearing hi six months, and be admitted to answer; other-

wise to be barred by final decree- See staL 1 W* £f M. 4. c. 36.

By 1 2 G. 2, c. 24. part of the suitor's cash is to be placed out

at interest, for defraying the charge of the Accountant Gene-
ral's office, in England. And see 23 G. 2. c. 25. for making
good deficiencies to the clerk of the Hanaper, and for aug-
menting the income of the Master of the Rolls.

By 1 G. 3. c. 1. § 6". the king is empowered to grant a sum
not exceeding 5000/. per annum to the Chancellor.

By 4? G. 3. c. 32. part of the suitor's cash unclaimed to he

placed at interest, to be applied to the Accountant General's

third clerk, anil other purposes.

By 5 G. :>\ <\ 2S. 80,000/. of the suitor's cash was placed at

interest; and 200/. per annum paid thereout half-yearly, to

each of the eleven masters of the court, and 400/. per annum
additional, under 46 G. 3. c. 128.

By 9 G, 3. c. 19. 20,000/. more of the suitor's money was
placed at interest: out of which UkV. per annum is paid in

salaries, viz, 250l. to the Accountant General; 50/. to his first

clerk; 10/. to his second clerk; and 120/. to his fourth clerk,

in lieu of all fees. TJie residue being brought to account.

By 4-6 G. 3. c. ]'2<). further claims and allowances are given out

of the same funds viz. to the first and second clerk, ]00/. ;

third clerk, 200/.; fourth clerk, 250/.; fifth and sixth clerks,

180/. : seventh clerk, 200/, ; and also 180/. per annum each to

four additional clerks ; and 20u/. o r annum to the Accountant
General for furniture, books, and stationery.

By 14 G. 3. c. 4$. 50,000/. more was in like manner placed

out ; and out of the interest thereof, and the surplus interest

under 12 G. 2. c. 24; 5 G. 3. c. 28: and 9 G. 3. c. 10. the

Chancellor is by his order to direct the rebuilding of the Six
Clerk's Office, and apply 10,000/. (and by 20 G. 3. c. 33.

3000/. more) for building the Registrar's and Accountant Ge-
neral's offices ; to be vested in the Accountant General and hia

processors*

By 15 G. 3. c. 22. part of Lincoln's Inn garden was vested

in the Accountant General, in trust, for the purposes in the

last act, as to the Registrar's and Accountant General's office.

By 15 G. 3; c. 56. the Lord Chancellor may apply certain

sums to be raised, as mentioned in 14 G. 3. for the purposes of

this and that act ; the Six Clerks' Office to be built on part of

Lincoln's-Inn gardens and the same vested in the Six Clerks.

The stat. 17 G. 3. c. 59. regulates the leases to be made
from time to time, by the Master of the Rolls for the time

being.

By stat. 32 G. 3. c. 42. 300,000/. further is to be employed

in building offices for the Masters in Chancery, &c.

By £6 G. 3. c. 128. § 2. the Lord Chancellor, in Great

Britain, is empowered to order an annuity of 1500/. to be paid

(out of the suitor's money unapplied) to Masters in Chancery

on their resigning after 20 years' standing : or in case of per-

manent in fun lit v.

See 36 G. 3. c. 90: 6 G. 4. c 74: 7 G. 4. c 43; 1 IV. 4.

cc. 36. 60. 65. as to transfer and application of funds of infants

and other incapacitated persons, &c. under the authority of

Courts of Equity.

For other parts of this subject, see tits. Accountant-General,

Equity, Infants, Incapacitated Persons Mortgages, Injunc~

tion, Interrogatories, Lunatics, Trustees, &c. &c.

CHANGER. An officer belonging to the king's mint,

whose office consists chiefly in exchanging coin for bullion,

brought in by merchants or others: it is written after the old

way, chaanger. Stat* 6* H* 2. e. 12.

CHANTER, cantaior.~] A singer in the choir of a cathe-

dral chureh: and is usually applied to the chief of the singers.

This word is mentioned in 13 Eliz. c. 10. At St. David's ca-

I thedral in Wales, the chanter is next to the bishop; for there

is no dean. Cam. Britan.

CHANTRY, or CHAUNTRY, cantaria.*] A little church,

;

chapel, or particular altar, in some cathedral church, &c. en-

dowed with lands, or other revenues, for the maintenance of

one or more priests, daily to sing mass, and officiate Divine
service for the souls of the donors, and such others as they ap-

pointed. See stat. 1 E- 6. c. 14. which in effect put an end to

these chantries, by declaring it not to be lawful for any person

to enter for non-performance of the conditions on which they

were founded.

Of these chantries, mention is made of forty-seven belonging
to St. Paul's church in London, by Dugdale, in his history of

that church.

CHAPEL, capella, Fr. chapelle.~\ Is either adjoining to a

church, for performing Divine service ; or separate from the
mother-church, where the parish is wide, which is commonly
called a chapel of ease. And chapels of ease are built for the

ease of those parishioners who dwell far from the parochial

church, in prayer and preaching only ; for the sacraments,

\jnarriages^\ and burials, ought to be performed in the paro-

chial church, 2 Rol. Abr. 340. But see tit. Marriage as to

marriages in chapels, and as to building churches and chapels

in populous parishes. See 7 find 8 G. 4. c. 72.

These chapels are served by inferior curates, provided at the

charge of the rector. &c. And the curates are therefore re-

moveaide at the pleasure of the rector or vicar; but chapels of

ease may be parochial, and have a right to sacraments and
burials, and to a distinct minister, by custom ; (though subject

in some respect to the mother-church:) and parochial chapels

differ only in name from parish churches, but they are small,

and the inhabitants within the district are few. In some
places chapels of case are endowed with lands or tithes, and in
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other places by voluntary contributions: and in some few dis-
j

triets tlierc are chapels which baptize and administer the sa-

craments, and have chapel-wardens ; but these chapels are not

exempted from the visitation of the ordinary, nor the parish*

ioners who resort thither from contributing to the repairs of

the mother-church, especially if they bury there ; for the

chapel generally belongs io, and is, as it were, a part of the

mother-church ; and the parishioners are obliged to go to the
|

mother-church, but not to the chapel. 2 Rul. Abr. 28[). And
hence it is said, that the offerings made to any chapel are to

be rendered to the mother-church ; unless there be a custom

that the chaplain shall have them.

Public chapels annexed to parish churches shall be repaired

by the parishioners, as the church is ; if any other perons be not

bound to do it. 2 Inst. 5St), Besides the before mentioned

chapels, there tire free chapels, perpetually maintained and pro-

vided with a minister, without charge to the rector or parish
;

or that are free and exempt from all ordinary jurisdiction ; and

these are where some lands or rents are charitably bestowed

on them. Stat. 37 //. 8. c. 4 : 1 E. G. c. 14, There arc also

private chapelt* built by noblemen and others, for piivate

worship, in or near their own houses, maintained at the charge

of those noble persons to whom they belong, and provided with

chaplains and stipends by them ; which may be erected without

leave of the bishop, and need not be consecrated, though they

anciently were so, nor are they subject to the jurisdiction of the

ordinary.

There are likewise chapels in the Universities belonging to

particular colleges, which, though they are consecrated, and

sacraments are administered there, yet they are not liable to

the visitation of the bishop, but of the founder* 2 Inst* 363.—
See tits, Chun hes. Marriage.

By stats. 7, 8 G. 4. c. SO. § 2. (9 Q. 4. c. 5(1 § 2. Ireland.)

persons unlawfully and maliciously setting lire to any church

or chapel, or to any dissenting chapel duly registered, are guilty

of felony, and shall suffer death as felons. And by § 8. persons

riotously and tumultUoUsly assembling, and by force demolish-

ing, pulling down, or destroying, or beginning so to do, any

such buildings, are also guilty of felony, punishable in like

manner.
CHAPELRY, capeUauiaT] Is the same thing to a chapel,

as a parish to a church ; being the precinct and limits thereof.

CHAFEHON, Fr.~\ A hood or bonnet, anciently worn by

the knights of the garter, as part of the habit of that noble

order : but in heraldry it is a little escutcheon fixed in the

forehead of the horses that draw a hearse at a funeral,

CI IA PIT RES, Lat. capitula, Fr. Chapitres, i. e. chapters

of a book.] Signify in our common law a summary of such

matters as are to be enquired of, or presented before justices

in eyre, justices of assize, or of peace, in their sessions. Brit*

lon> cap* 3. useth the word in this signification : and chapiters

are now mo3t commonly called articles, and delivered by the

mouth of the justice in hi< charge to the inquest
;
whereas, in

ancient times (as appears by Brackm and Britton), they were,

after an exhortation given by the justices for the good obser-

vation of the laws and the king's peace, first read in open

court, and then delivered in writing to the grand inquest, for

their better observance ; and the grand jury were to answer

upon their oaths to all the articles thus delivered them, and

not put the judges to long and learned charges to little or no

purpose, for want of remembering the same, as they do now,

when they think their duty well enough performed, if they

only present those few of many misdemeanors which are

brought before them by way of indictment.

It is to be wished that this order of delivering written arti-

cles to grand juries w*ere still observed, whereby crimes would

be more effectually punished : in some inferior courts, as the

court leet, &c. in several parts of England, it is usual at this

day for stewards of those courts to deliver their charges in

writing to the juries sworn to inquire of offences. Horn, in

his Mirror of Justices, expresses what those articles were

wont to contain. Lib. 3, cap. (Its Articles in Eure, And an

example of articles of this kind, may be found in the book of

assises, F. 138,

CHAPLAIN7
, capellanus.^ Is most commonly taken for

one that is depending upon the king, or other noble person,

to instruct him and his family, and say Divine service hi bis

house, where there is usually a private chapel for that purpose.

The king, queen, prince, princess, &c. may retain as many

chaplains as they please ; and the king s chaplains may hold

such number of benefices of the kings gift, as the king shall

think fit to bestow upon them*

An archbishop may retain eight chaplains ; a duke, or a

bishop, six
;
marquis or earl, live ; viscount, four

; baron,

knight of the garter, or lord chancellor, three; a audits,

marchioness, countess, baroness (being widows), the treasurer,

and controller of the king s house, the king's secretary, dean

of the chapel, almoner, and Master of the Rolls, each of them

two; the Chief Justice of the King's Bench, and Warden of

the Cinque Ports, one ; all which chaplains may purchase a

licence or dispensation, and take two benefices with cure of

souls* Stat. 21 H. 8 c. 13.

But both the livings must have cure of souls ; and the statute

expressly excepts deaneries, archdeaconries, chuncellorships,

treasurerships, chanterships, prebends, and sinecure rectories.

A dispensation in this case can only be granted to hold

one benefice more, except to clerks who are of the privy council,

who may hold three by dispensation. By the canon law, no

person can hold a second incompatible benefice, without a dis-

pensation : and in that case, if the first is under 8/. per annum

[in the kings book], it is so far void that the patron may

present another clerk, or the bishop may deprive \ but till

deprivation, no advantage can be taken by lapse. See tit.

Advowson.— tint independent of the statute, a clergyman by

dispensations may hold any number of benefices, if they are all

under 81. per annum, except the last, and then by a dispense

tion under the statute, he may hold one more. 1 Comm. 392

in n. Sec Plurality.

By the 4Jst canon of 1603, the two benefices must not be

further distant from each other than thirty miles: and the

person obtaining the dispensation, must at least be a Master of

Arts in one of the Universities. But the provisions of this

canon are not enforced or regarded in the temporal courts.

2 BL Rep. 27 See ante tit. Canon Laiv.

Also every Judge of the King's Bench and Common Pleas;

and Chancellor and Chief Baron of the Exchequer, and the

King's Attorney and Solicitor- General, may each of them have

one chaplain, attendant on his person, having one benefice with

cure, who may be non-resident on the same by stat. 25 tf. 8.

c. 16.

And the Groom of the Stole, Treasurer of the King's

Chamber, and Chancellor of the Duchy of Lancaster, may

retain each one chaplain. Stat. 33 H. 8. c 28. But the chap

lains under these two last statutes are not entitled to dispen-

sations under stat. 21 H. 8* If a nobleman hath his full number

of chaplains allowed by law, and retains one more, who has

dispensation to hold plurality of livings, it is not good. Cro,

Eliz. 723.

If one person has two or more of the titles or characters

mentioned in staL 21 H. 8. c, 13. united in himself, he can

only retain the number of chaplains limited to his highest de-

gree. 4 Co. QO. The king may present his own chaplains, i- 1-

wailing chaplains in ordinary, to any number of livings in the

gift of the crown, and even in addition to what they hold

upon the presentation of a subject without dispensation j
but a

king's chaplain, being beneficed by the king, cannot afterwards

take a living from a subject, but by a dispensation according to

the stat. §29. 1 Salk. 161.

A person retaining a chaplain, must not only be capable

thereof at the time of granting the instrument of retainer,
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but he must continue capable of qualifying till his chaplain is

advanced; and therefore if a duke, earl, &c. retain a chaplain,

and die ; or if such a noble person be attainted of treason ; or

if an officer, qualified to retain a chaplain, is removed from
his office, the retainer is determined : hut where a chaplain

hath taken a second benefice before his lord dieth, or as at-

tainted, &c. the retainer is in force to qualify him to enjoy the

benefices.

And if a woman that is noble by marriage, afterwards mar-

ries one under the degree of nobility, her power to retain

chaplains will be determined ; though it is otherwise where a

woman is noble by descent, if she marry under degree of no-

bility, for in such case her retainer before or after marriage is

good. A Baroness, &c. during coverture, may not retain chap-

lains ; if she doth, the lord, her husband, may discharge them,

as likewise her former chaplains, before their advancement.

* Rep.

A chaplain must be retained by letters testimonial under

hand and seal, or he is not a chaplain within the statute ; so

that it is not enough for a spiritual person to he retained by

word only to be a chaplain, by such person as may qualify by

the statutes to hold livings, &c. although he abide and serve

as chaplain in the family. And where a nobleman bath retained

and thus qualified his number of chaplains, if he dismisses ihem

from their attendance upon any displeasure, after they are

preferred, yet they are his chaplains at large, and may hold

their livings during their lives; and such nobleman, though he

may retain other chaplains in his family, merely as chaplains,

he cannot qualify any others to hold pluralities whilst the first

are living: for if a nobleman could discharge his chaplain when
advanced, to qualify another in his place, and qualify other

chaplains, during the lives of chaplains discharged, by these

means he might advance as many chaplains as he would,

whereby the statutes would be evaded, 4 Rep* [)0.— See

further tits. Advowson f Parson, 3 Comm. 3ty2. n.

CHAPTER, capitulum.~\ A congregation of clergymen
under the dean in a cathedral church: congregatio clericorum

in ecclcsia cathedrali, conrentnali, reguluri, vet collegiata. This
collegiate company is metaphorically termed capitulum, signi-

fying a little head, it being a kind of head, not only to govern
the diocese in the vacation of the bishoprick, but also in many
things to advise and assist the bishop when the see is full, for

which, with the dean, they form a council. Co. Lit. 103. The
chapter consists of prebendaries or canons, which are some of

the chief nu n of the church, and therefore are called capita

ecclcsia: : they are a spiritual corporation aggregate) which they

cannot surrender without leave of the bishop, because he hath
Lin interest in them ; they, with the dean, have power to con-

firm the bishop's grants: during the vacancy of an archbishop-

rick, they are guardians of the spiritualities, and as such have
authority, hy the stat. 25 H. 8. c. 21. to grant dispensations;
likewise as a corporation they have power to make leases, &c.
When the dean and chapter confirm grants of the bishop,

the dean joins with the chapter, and there must be the consent
of the major part; which consent is to he expressed by their
fixing of their seal to the deed, in one place, and at one time,
either in the chapter house, or some Other place; and ibis con-
sent is the will of many joined together. Dyer, 233. They
had also a check on the bishop at common law ; for till stat.

32 H. S. c. 28. his grant or lease would not have bound his

successors, unless confirmed by the dean and chapter.

1 Inst. 103.

A chapter is not capable to take by purchase or gift, without
the dean, who is the head of the bod// ; but there nun be a

chapter without a dean, as a chapter of the collegiate church
of Southwell; and grants by, or to them, are as effectual as

'

other grants by dean and chapter. Yet where there are chap-
ters without deans, they are not properly chapters ; and the
chapter in a collegiate church, where there is no episcopal see,

as at Westminster and Windsor, is more properly called a
college.

Chapters are said to have their beginning before deans ; and
formerly the bishop had the rule and ordering of things with-

out a dean and chapter, which were constituted afterwards : and
all the ministers within his diocese were as his chapter, to assist

him in spiritual matters. 2 Hot. Rep* 454. 3 Co. 75. The
bishop hath the power of visiting the dean and chapter: but

the dean and chapter have nothing to do with what the bishop

transacts as ordinary. :> Rep. 7~>. Though the bishop and
chapter are but one body, yet their possessions arc for the most

part divided ; as the bishop hath his part in right of his bishop*

rich ; the dean hath a part in right of his dean en/ ; and each

prebendary hath a certain part in right of his prebend ; and
each too is incorporated by himself.

Deans and chapters have some of them ecclesiastical jurisdic-

tion in several parishes (besides that authority thev have within

their own body), executed by their officials; also temporal

jurisdiction in several manors belonging to them, in the same
manner as bishops, where their stewards keep courts, &c. 2 RoL
Abr< 22,0. It has been observed, that though the chapter have

distinct parcels of the bishop's estate assigned for their mainte-

nance, the bishop hath little more than a power over them in his

visitations, and is scarce allowed to nominate half of those to

their prebends, who were originally of his family : but of com-
mon right it is said he is their patron. RoL Ibid.—They are

' now sometimes appointed by the king, sometimes by the bishop,

and sometimes elected by each other, 1 Comm. 383. See fur-

ther tits. Dean, Prebend.
CHARGE AND DISCHARGE, A charge is said to he

a thing done that binrleth him that doth it, or that which is his,

to the performance thereof: and discharge is the removal, or

taking away of that charge. Terntes de Ley. Land may be
charged divers ways ; as by grant of rent out of it, by statu tes,

judgments, conditions, warrants, he. Lands in fee-simple may
he charged in fee: and where a man may dispose of the land

itself, he may charge it by a rent, or statute, one way or other.

Lit. sect. fil-S, Moor Ca 12*}. Dyer, 10, If one charge land

in tail, and land in fee-simple, and die; the land in fee only

shall be chargeable, lira. Cha. 9-

Lands intailed may be charged in fee, if the estate- tail he
cut offby recovery : if tenant in tail charge the land, and after

levy a fine or suffer a recovery of the lands, to his own use
;

this confirms the charge, and it shall continue, I Rep.i}\.
A tenant for life charges the land, and then makes a fet iflinen t

to a stranger, or doth waste, e^c. whereby it is forfeited, he in

reversion shall hold it charged during his (the tenant's) life*

and if one have a lease for life or years of land, and grant a

rent out of it ; if after he surrenders his estate, yet the charge
shall continue so long as the estate had endured, in ease it had
not been surrendered. 1 Rep. 6'7- 1 Dyer, 1 0.

If one Jointenant charge land, and after release to his com-
panion and die, the survivor shall hold it charged : but if it

had come to him by survivorship, it would be otherwise.
6'. Rep. 7 f>. 1 Shep. Abr. 325. He that hath a remainder or

reversion of land may charge it ; because of the possibility that

the land will come into possession, and then the possession shall

be charged. But where one leases land for life, and grants
the reversion or remainder over to A. H. who charges the land,

and dies, and the tenant for life is heir to the fee ; in this case

he shall hold it discharged, for he had the possession by pur-
chase, though he had thejee by descent. Bro. 11.15. 1 Rep,
62.

If a rent be issuing out of a house, Sic. and it falls down,
the charge shall remain upon the soil. () E. 4, 20. But when
the estate is gone upon which the charge was grounded, there,

generally, the charge is determined. Co. LtL 34*). And in all

eases where any executory thing is created by deed, there by
consent of all the parties it may be by deed defeated and dis-

charged. 10 Rep. 4*J- See tits. Estate, Limitations, Mort-
gage, Sfc.

CHARITABLE CORPORATION. A society of persons

in the late reign obtained a statute to lend money to indus-
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trious poor, at 5l. per cent, interest on pawns and pledges, to

prevent their falling into the hands of the pawn-brokers, and

therefore they were called the Charitable Corporation: hut

they likewise'took 5/- per cent, for the charge of officers, ware-

houses, &e. And in the fifth year of King G. 2. the chief

officers of this corporation, by connivance of the principal

directors, absconded and broke/ and defrauded the public pro-

prietors of great sums ; for the relief of the sufferers wherein,

as to part of their losses, several statutes were made and en-

acted. See stats. 5 G. 2. cc. 31, 32. 7 G. 2. c. 11.

CHARITABLE USES. The laws against devises in

mortmain (see that title) do not extend to any thing but super-

stitious uses ; it is therefore held, that a man may give lands

for the maintenance of a school, an hospital, or any other cha-

ritable uses. But as it was apprehended, from recent experi-

ence, that persons on their death beds might make large and

improvident dispositions, even for these good purposes, and

defeat the political end of the statutes of mortmain, it is there-

fore enacted by stat. 9 G. c. 36. that no lands or tenements,

or money to be laid out thereon, shall be given for, or charged

with, any charitable uses whatsoever, unless by deed indented,

executed in the presence of two witnesses, twelve calendar

months before the death of the donor ; and enrolled in the Court

of Chancery within six months after its execution (except Stock

in the public funds, and which must be transferred at least six

calendar months previous to the donor's death) ; and unless

such gift be made to take effect immediately and he without

power of revocation ; and that all other gifts shall be void.

The Two Universities, their colleges, and the scholars on the

foundation of the colleges of Eton, Winchester, and Westmin-

ster, arc exempted out of this act ; hut with the proviso, that

no college shall be at liberty to purchase more advowsons than

are equal in number to one moiety of the fellows or students

ontheirfoundations.

A grant of lands in trust perpetually to repair, and if need

be, rebuild a vault and tomb standing on the land, and permit

the same to be used as a family vault, is not within the above-

mentioned statute. 6 Taunt. 35<J. $ M, cy S. 407* S. C. 2.

Marsh* ()\.

If there be a deed one limitation in which is within the above

stat., the other limitations in the same deed, which are not

within that act, are not therefore avoided. Id. Ibid.

A conveyance of copyhold lands to charitable uses in the

life time of the party, is within the stats. 3 B. § A. 149- and

therefore must be made pursuant to that act.

Corporations are excepted out of the statutes of Wills (32 H.

8 c. 1. 34? H. 8. c. 5. See tits. Devise, Wills,) to prevent the

extension of gifts in mortmain ; but now by construction of

stat. 43 Eliz. c. 4. (see the next paragraph) it. is held that a de-

vise to a corporation for a charitable use is valid, as operating

in the nature of an appointment, rather than of a bequest.

And indeed the piety of judges hath formerly carried them

great lengths in supporting charitable uses (Pre. Ch. 2?2) ; it

being held that the stat. of Eliz. which favours appointments

to charities, supersedes and repeals all former statutes: (Gilb.

Rep. 45. 1 P. Wms. 248.) and supplies all defects of insurances.

{Duke, 84.) And therefore not only a devise to a corporation,

but a devise by a copyhold tenant, without surrender to the

use of his will, and a devise, nay even a settlement by tenant

in tail without either fine or recovery, if made to a charitable

use, is good by way of appointment. Moor, 890. 2 Fern.

453 Pre. Ch. 16. 2 Comm. 375.

The king as parens patriot has the general supcrintendancc

of all charities, which he exercises by the Lord Chancellor.

And therefore whenever it is necessary, the Attorney General,

at the relation of some informant, who is usually called the

relator, files ex officio, an information in the Court of Chancery,

to have the charity properly established. Also by stat. 43 Eliz.

c. 4. authority is given to the Lord Chancellor or Lord Keeper,

and to the Chancellor of the Duchy of Lancaster, respec-

tively, to grant commissions under their several seals, to en-

quire into any abuses of charitable donations, and rectify the

same by decree ; which may be reviewed in the respective

courts of the several chancellors, upon exceptions taken thereto.

But, though this is done in the Petty Bag Office in the Court

of Chancery, because the commission is there returned, it ia

not a proceeding at common law, but treated as an original

cause in the court of Equity. The evidence below is not taken

down in writing, and the respondent in his answer to the ex-

ceptions may allege what new matter he pleases ; upon which

they go to proof, and examine witnesses in writing upon all

the matters in issue: and the court may decree the respondent

to pay all the costs, though no such authority is given by the

statute. An appeal lies from the chancellor's decree to the

House of Peers, notwithstanding any loose opinion to the con-

trary, 3 Com. 427*

CHARITY. Whenever a charitable object fails, from

whatever cause, the crown has a right to interfere, and direct

to what charitable purpose the fund shall be applied. Simm

v. Barber. Danger v. Druce. 1 Tandyn 14. 32, The Court

will not administer the funds of a foreign Charity. Id. 79-

Charitable Funds in Ireland arc administered by certain com-

missioners appointed by the Irish act, 40 G. 3. c. 75.

Lands given to alms and aliened, may be recovered by the

donor. 13 Ed. I.e. 41.

Lands, &c. may be given for the maintenance of houses ot

correction, or of the poor, stat. 35. Eliz. c. 7- § 27. See tit.

Prisoners.

Money given to put out apprentices, either by parishes or

public charities, to pay no duty. 8 Ann. c. 9. § 40. See tit

Apprentices.

A bequest of money to put out children as apprentices, is a

public Charity within this statute. Burr. S. C. 6$T.

Sou this subject treated al length under tit. Mortmain.

The stat. 52 G.3. c. 101. provides that in all cases of

breach, or supposed breach, of any trust created for charitable

pnrposes, or whenever the order of a court of equity may be

necessary for the administration of any such trust, any two

persons may present a petition to the Lord Chancellor, Lord

Keeper, &c! Master of the Rolls or Court of Exchequer, praying

relief, and which shall be heard in a summary way upon affida-

vits, &c. ; and the order made thereupon shall be conclusive,

unless appeal be made within two years to the House of Lords.

Every petition shall be signed by the party, and attested by the

solicitor, and allowed by the Attorney or Solicitor General.

The stat. 52 G. 3. c. 102. for registering and securing of

charitable donations, directs a memorial or statement of all real

Lind personal estates, and of the annual income, investment,

and general and particular objects of all charities, and charita-

ble donations for the benefit of poor persons in England and

Wales, which shall have been or may hereafter be founded,

with the names of the founders or benefactors, and of the

person in whose custody the deeds relating thereto ma? *?

and the trustees, feoffees, and possessors of the estates, snail

be registered by such trustees, &c. in the office of the clerk of

the peace, within which such poor persons shall be,

CHARITIES. By 58 G. 3. c. {)]. his Majesty is empow-

ered to appoint commissioners to enquire into the nature an

management of charities in England and Wales, connected KM

education, and to report thereon half yearly to his Majestym
Parliament. By stat. 59 G. 3. c. 81. the powers ol this art

are extended to all charities and charitable donations, and insti-

tutions whatever, in England and Wales; and by c 9h <» w
same session, the commissioners arc authorised to make app

cation to Courts of Equity regarding the management at «e

states and funds belonging to any such Charities. The

Universities and the Colleges therein, the Colleges of tm

Westminster, and Winchester, the Charter House, Harrow,

and Rugby Schools, all cathedrals, colleges, and free scncM

having special visitors, and all Jewish, Quaker, or ltouwa

Catholic places of education, are exempted from the operatu

of the act.
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The powers of the above acts continued by several acts, and
expired 1st July, 18.30. By 1 and 2 W. 4, c. 34. his Majesty
may appoint twenty commissioners to examine and investigate

all funds destined for education of the poor, or for charities, in

England and Wales; and to investigate all frauds and abuses,

or misconduct in their management : the commissioners, or

five of them, to report half yearly. No remuneration to be
made to any commissioner who is a member of Parliament,

nor to any more than ten commissioners, but their travelling

expences to be allowed- If the estates or funds cannot be

applied to the purpose for which they were destined, the com-
missioners are to report specially. The commissioners have
power to require trustees and managers of Charities, &c. to

render an account of the funds, but no such person is to be
obliged to travel more than ten miles from his abode. The
commissioners may examine on oath : all examinations taken

before them are to be transmitted to the secretary of the com-
missioners, at their office in Westminster. Persons summoned
and wilfully omitting to appear, or produce deeds, papers, &c.

shall be liable to he fined by the Courts of King's Rench or

Exchequer, The Universities and Schools above-mentioned

are exempted from the act, as are also Charities and Institu-

tions supported by voluntary contribution. The act is to

continue in force till 1st Sept. 1833, and the end of the next

session of Parliament : and see the 2 and 3 W* 4. c. 57. con*

tinuing and extending the provisions of 59 G. 3. c. Ql., for

facilitating applications tn Courts of Equity regarding the

management of Estates of Charities.

CHAURE OF LEAD. A quantity of lead consisting of

thirty pig?) each pig containing six stone wanting two pounds,
and every stone being twelve pounds, Asslsa de pondcribus.

Rob. 3. R. Scot, cap~l22.

CHARTAs A word made use of not only for a chaffer* for

the holding an estate ; but also a statute. Sue Magna Charta.

CHARTE. A cart , chart, or plan which mariners use at

sea, mentioned in staL 14* Car. 2 c. 33.

CHARTEL, Fr. cartel,] A letter of defiance, or challenge

to a single combat: in use heretofore to decide difficult con-

troversies at law, which could not otherwise be determined.

Blount. A cartel is now used for the instrument or writing for

settling the exchange of prisoners of war : and a cartel ship, for

the ship used on such occasion, which is privileged from capture.

CHARTER, Lat. charta, Fr. chartrcs, i.e. instrumental
Is taken in our law for written evidence of things done
between man and man ; whereof Bractou, lib. 2. cap. 26. says

thus, Fiunt al'uptanda donattones in script is, sicitt in chartis, ad
perpetnam ret tncmoriam, propter breven homhtum vitam, eye

And Britlon, in his 3{Jth chapter, divides charters into those of

the king, and those of plicate persons* Charters of the king
are those whereby the king passeth any grant to any person or

body politic ; as a charier of exemption, of privilege, &c.
See tit. King,

Charier of Pardon , whereby a man is forgiven a felony, oi

other offence committed against the king's crown and dignity ;

and of these there are several sorts. See tit. Pardon.
Charter qftheforest, wherein the laws of the forest are com-

prised, such as the charter of Canutus, eye. Kitch. 314: Fleta,

lib. 3. e. 14-.

Charters ofprivate persons arc deeds and instruments for the

conveyance of lands, &c. And the purchaser of lands shall

have all the charters, deeds, and evidences as incident to the

same, and for the maintenance of his title. Co. Lit. 6*. Char-
ters belong to a feoffee* although they be not sold to him, where
the feoffer is not bound to a general warranty of the land ; fcr

there they shall belong to the feofter, if they he sealed deeds

or wills in writing ; but other charters go to the tertenant.

Moor. Ca. u'87- The charters, belonging to the feoffor in case

of warranty the heir shall have., though he hath no land by

descent, for the possibility of descent after. 1 Pep. 1 . See tit.

Magna Chart a.

VI 1 A UTE RER. In Cheshire, a freeholder is called by this

VOL. I.

name. Sir P. Ley's Antiq.fol. 356. It is commonly used for

the person who charters a ship for a vovage.
CHARTER-PARTY, Lat. ckarta partita, Fr. chmire

partly i. e. a deed or writing divided.] Is what among mer-
chants and sea-faring men is commonly called a pair of inden-

tures, containing the covenants and agreements made between
them, touching their merchandise and maritime affairs. 2 Inst.

6'73. Charter parties of affreightment settle agreements, as

to the cargo of ships, and bind the master to deliver the goods

in good condition at the place of discharge, according to agree-

ment ; and the master sometimes obliges himself, ship, tackle

and furniture, for performance. See the subject fully treated,

Abbott on Shipping, part 3. cap. E tit. of the Contract of
Affreightment by Charter-party: and see Bac Ab. Merchant

(H ) of Charter-parties.

The common law construes charter parties, as near as may
be, according to the intention of them, and not according to

the literal sense of traders, or those that merchandize by sea;

but they must be regularly pleaded. In covenant by charter-

party, that the ship should return to the river of Thames, by

a certain time, dangers of the sea excepted, and after, in the

voyage, and within the time of the return, the ship was taken

upon the sea by pirates, so that the master could not return

at the time mentioned in the agreement ; it was adjudged that

this impediment was within the exception of the charter-party*

which extends as well to any danger upon the sea by pirates

and men of war, as dangers of the sea by shipwreck, tempest,

&c. Stile, 132. 2 RoL Ab. 248. So where a charter-party pf

affreightment, provided that in case of the " inability of the

ship to execute or proceed on the service/' certain persons

should be at liberty to make such abatement out of the freight

as they should think reasonable : held, that an inability of the

ship to proceed to sea for want of men to navigate her, wa-

within the proviso; although such want of men proceeded

from the ravages of the small-pox amongst the original crew,

the death of some, and the desertion of others from fear of the

distemper, and an impossibility of procuring others on the spot

in their room. Beatson v. Shank. S East, 233.

Whether a Charter-party is under Seal or not, an action

grounded on it must be in the name of the party, and not pf

another to whom he may have assigned his interest. 10 East,

279 : 2 Taunt. 407: 2 Ne&. Rep. 41 E By a Charter-party

on a voyage from Liverpool to the West Indies, and from
thence to Loudon or Liverpool, it was agreed that a brig

should be made staunch, and during the voyage kept tight,

staunch, and strong, at the owners expence, and that the

freighter should pay freight at 200/. per month, for any time
beyond six months that she might be employed, the pay to

commence from the day of sailing until her arrival into dock
at the homeward port of discharge. The vessel was obliged
to remain 28 days at St. Domingo, for the purpose of repairs,

being done at the expence of the owner; it was held that

during these days the vessel was employed by the freighter

within the terms of the Charter-partv. 5 Barn, C. :

7 Dole, By. 818.

A ship is freighted at so much per month that she shall be
out, covenanted to be paid after her arrival at the port of
London ; the ship is cast away coming up from the Downs,
but the lading is all preserved, the f reight shall in this case be
paid ; for the money becomes due monthly by the contract,

and the place mentioned is only to ascertain where the money
is to be paid, and the ship is intitled to wages, like a mariner,
that serves by the month, who if he dies in the voyage, his

executors are to be answered prorata. Molloy de Jur. Maritim.
2fi0. If a part owner of a ship refuse to join with the other
owners in setting out of the ship, he shall not be entitled to his

share of the freight ; but by the course of the Admiralty, the
other owners ought to give security if the ship perish in the
vovage, to make good to the owner standing out, his share
of the ship. Sir L. Jenkins, in a case of this nature, certified

that by the Law Marine and course of the Admiral tv, the

2 F
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plaintiff was to have no share of the freight ; and that it was

so in all places, for otherwise there would be no navigation.

Lex MercaL See tits. Admiralty, Freight, Insurance: and

see the subject learnedly discussed, Ld. Tcnterden on Ship-

ping, pari 3. chap. 1 : Bac. Ah. Merchant, Charter-parties*

(7th ed.)

CHARTIS REDDENDIS. An ancient writ which lay

against one that had charters of feoffment entrusted to his

keeping, and refused to deliver them. Reg. Orig. 159-

CHASE, Fr. cliasse.^ In its general signification is a great

quantity of woody ground lying open, and privileged for wild

beast and wild fowl : and the beasts of chase properly extend

to the buck, doe, fox, martin and roe; and in common and

legal sense to all the beasts of the forest. Co. LiL 233.

A chase differs from a park in that it is not inclosed ; and

also in that a man may have a chase in another man's ground,

as well as in his own r being indeed the liberty of keeping

beasts of chase or royal game therein, protected even from the

owner of the land,' with a power of hunting them thereon.

2 Comm, 3$.

But if one have a chase within a forest, and he kill or hunt

any stag or red deer, or other beast of the forest, he is ftncable.

1 Jones's Rep. 278.

A chase is of a middle nature between a forest and a park,

being commonly less than a forest, and not endowed with so

many liberties, as the courts of attachment, swainmote, and

justice-seat; though of a larger compass, and stored with

greater diversity both of keepers, and wild beast or game,

than a park.

A chase differs from a forest in this, because it may be in

the hands of a subject, which a forest in its proper and true

nature cannot ; and from a park, in that it is not enclosed,

and hath a greater compass, and more variety of game, and

officers likewise. CrompL in his Jurisd.foL 148, says a forest

cannot be in the hands of a subject, but it forthwith loseth

its name, and becomes a chase: but,fol. 197- he says, a subject

may be lord and owner of a forest, which though it seems a

contradiction, yet both sayings are in some sort true; for the

king may give or alienate a forest to a subject, so as when it

is once in the subject, it loseth the true property of a forest,

because the courts called the justice-seat, swainmote, &c. do

forthwith vanish, none being able to make a Lord Chief Jus-

tice in Eyre of the forest, but the king ;
yet it may be granted

in so large a manner, as there may be attachment, swainmote,

and a court equivalent to a justice-seat. Manwood, part 2.

c. 3, 4.

A forest and a chase may have different officers and laws

:

every forest is a chase, $ (jukldam amplius ; but any chase is

not a forest. A chase is ad communein legem, and not to be

guided by the forest laws ; and it is the same of parks. 4 Inst.

31 4. A man may have a free chase as belonging to his manor

in his own woods, as well as a warren and a park in his own

grounds ; for a chase, warren, and park are collateral inherit-

ances, and not issuing out of the soil ; and therefore if a per-

son hath a chase in other mens grounds, and after purchaseth

the grounds, the chase remaineth. Ibid. 318. If a man have

freehold in a free chase, he may cut his timber and wood

growing upon it, without view or licence of any ; though it is

not so of a forest ; but if he cut so much that there is not suf-

ficient for covert, and to maintain the game, he shall be

punished at the suit of the king ; and so if a common person

hath a chase in another's soil, the owner of the soil cannot

destroy all the covert, but ought to leave sufficient thereof,

and also browsewood, as hath been accustomed. 1 1 Rep. 22.

And it has been adjudged, that within such chase, the owner

of the soil by prescription may have common for his sheep,

and warren for his coneys, but he cannot surcharge with more

than has been usual, nor make coney-burrows in other places

than hath been used. Ibid. If a free chase be inclosed, it is

said to be a good cause of seizure into the kings hands*

It is not lawful to make a chasc} park, or warren, without

licence from the king under the broad seal. See tits. Forat,

Game, Park.
CHASTITY. The Roman law (Ff 46, 8. 1.) justifies

homicide in defence of the chastity either of one's self or rela-

tions ; and so also, according to Selden (de Legik Hehrceor,

I, 4. c. 3.) stood the law in the Jewish republic* The English

law likewise justifies a woman killing one who attempts to

ravish her. (Bac Elem. 34 : 1 Hawk. P. C> 71.) So the

husband or father may justify killing a man, who attempts a

rape upon his wife or daughter ; but not if he takes them in

adultery by consent, for the one is forcible and felonious, but

not the other, 1 Hal. P. C. 485, 6.

And without doubt the forcibly attempting a crime, of a

still more detestable nature, may be equally resisted by the death

of the unnatural aggressor. For the one uniform principle,

that runs through our own and all other laws, seems to be this;

that where a crime, in itself capital, is endeavoured to be com-

mitted byforce, it is lawful to repel that force by the death of

the party attempting. 4 Comm. 181.—See tits. Murder, AduU

tery.

CHATTELS, or CATALS, catalla.] All goods, move-

able and immoveable, except such as as are in nature of free-

hold, or parcel of it The Normans call moveable goods onh,

chattels; but this word by the common law extends to all

moveable and immoveable goods : and the civilians denominate

not only what we call chattels, but also land, bona. But do

estate of inheritance or freehold can be termed in our law

goods and chattels ;
though a lease for years may pass as goods.

Chattels are either personal or real: personal, as gold, silver,

plate, jewels, household stuff, goods and wares in a shop, corn

sown on the ground, carts, ploughs, coaches, saddles, &c.

Cattle, &c. as horses, oxen, kine, bullocks, sheep, pigs, and all

tame fowls and birds, swans, turkeys, geese, poultry, &c, ; and

these are called personal in two respects, one because they

belong immediately to the person of a man ; and the other, for

that being any way injuriously withheld from us we have no

means to recover them but by personal action.

Chattels real, faith Coke (1 Inst. 1 18.),*re such as concern

or savour of the reality ; as terms for years of land, the next

presentation to a church, estates by a statute merchant, statute

staple, elegit, or the like. And these are called real chattels,

as being interests issuing out of, or annexed to? real estates; of

which they have one quality, viz* immobility, which denominates

them real ; but want the other, viz. a sufficient, legal, inde-

terminate duration ; and this want it is that constitutes them

chattels. The utmost period for which they can last is fixed

and determinate, either for such a space of time certain; or

till such a particular sum of money be raised out of such a par-

ticular income; so that they are not equal in the eye of the

law to the lowest estate of freehold, a lease for another's life.

2 Comm. 386.

But deeds relating to a freehold, obligations, &c, which are

things in action, are not reckoned under goods and chattds;

though if writings are pawned, they may be chattels; and by

the stats. 7 and 8 G. 4. c. 29. § 5. the larceny of certain spe-

cificd securities for money and de< ds is made punishable in liie

manner as the larceny of any chattel of like value. Sec; and

by § 23, 4. the stealing of any paper, parchment, &c. evident

ing the title to any real estate, is created a misdemeanor,

punishable by fine and imprisonment*

Money hath been accounted not to be goods or chattds;

nor are hawks or hounds, such being ferw natural* 8

33 : Terms de Lei/, 103 : Kitch. 3$. By 7 and 8 G. 4. c. °4

§ 3. stealing any dog, or any bird or beast, ordinarily kept 10

confinement, and not the subject of larceny, subjects the party

to pay the value of the animal, and a penalty not exceeding

20/. Trover lies for anv reclaimed animal, 1 Saund. 84.2. (b.)

A collar of SS. garter of gold, buttons, &c. belonging totW

dress of a knight of the garter, arc not jewels to pass by that

name in personal estate, but ensigns of honour. Dycr,$$

As to devises of chattels with remainder over, see tit. Devise*
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Chattels personal are, immediately upon the death of the

testator, in the actual possession of the executor, as the law
will adjudge, though they are at never no great a distance

from him ; chattels real, as leases for years of houses, lands,

&c. are not in the possession of the executor till he makes an
entry, or hath recovered the same ; except in case of a lease

for years of tithes, where no entry can be made. 1 Nets.

A6r. 437-

Leases for years, though for a thousand years, leases at will,

estate of tenants by elegit, &c. are chattels, and shall go to the

executor ; all obligations, bills, statutes, recognizances, and
judgments, shall be as a chattel in the executors, &c. Bro.

Obi 18. F. N. 11 120.

But if one be seized of land in fee on which trees and grass

grow, the heir shall have these, and not the executor ; for they
are not chattels till they are cut and severed, but parcel of the

inheritance* 4 Rep. 63 : Dyer, 273. The game of a park,

with the park, lish in the pond, and doves in the house, with
the house, go to the heir, &c, and are not chattels : though
if pigeons, or deer, or tame, or kept alive in a room ; or it'

fish be in a tank, &c. they go to the executors as chattels.

Nay. 124: 11 Rep. 50: Keilw. 88. See tits. Heir, Executor.

An owner of chaff els is said to be possessed of them : as of

freehold the term is, that a person is seised of the same,

( HA U D-M EDLEY. See tit, Chance-Medlcy.
CHAUMPERT. A kind of tenure mentioned Pat. 35.

Ed. 3. To the hospital of Bowes, in the isle of Guernsey.
Blount.

CHAUNTRY-RENTS, are rents paid to the crown by the

servants or purchasers of chauntry^tands. Sec slat, 22 Car, 2. c.G.

CHEATS, are deceitful practices in defrauding or endea-
vouring to defraud another of his known right, by means of
some artful device, contrary to the plain rules of common
honesty ; as by playing with false dice ; or by causing an illi-

terate person to execute a deed to his prejudice, by reading it

over to him in words different from those in which it was
written ; or by persuading a woman to execute writings to

another as her trustee, upon an intended marriage, which in

truth contained no such thing, but only a warrant of attorney

to confess a judgment; or by suppressing a will \ and such

like. 1 Hawk. P. C. c, 71. See tit. False Pretences.

Changing corn by a miller, and returning bad corn in the

stead, is punishable by indictment, being an offence against

the public, 1 Sess. Ca. 217- So to run a foot race fraudu-
lently, and by a previous understanding with the seeming com-
petitor to win money. 6 Mod, 42. So if an indented appren-

tice enters for a soldier, and, having received the bounty, is

discharged on his master's demanding him, he may be in-

dicted, 1 Hawk. P. C. c. 71- § 3. n. But selling beer short

of the just and due measure, is not indictable as a cheat.

1 IVits. 301 : Say. lift: I Black. Rep, 274. Nor selling gum
of one denomination for that of another. Sayer, 205. Nor
selling wrought gold, as and for gold of the true standard

;

the offender not being a goldsmith. Cowp. o%3.

The distinction laid down as proper to be attended to in all

cases of the kind is this.—That in such impositions or deceits

where common prudence may guard persons against their suf-

fering from them, the offence is not indictable; but the party
is left to his civil remedy for redress of the injury done him ;

but where false weights and measures are used, or false tokens
produced, or such methods taken to cheat and deceive as people
cannot by any ordinary care or prudence be guarded against,

there it is an ofience indictable. Burr. 1 125. Sec Rex v. Robson,

Bum # By. 413.

As there are frauds which may be relieved civilly, and not
punished criminally (with the complaints whereof the courts

of equity do generally abound), so there are other frauds,

which in a special case may not be helped civilly, aud yet
shall be punished criminally. Thus, if a minor goes about
the town, and pretending to he of age, defrauds many persons,

by taking credit for a considerable quantity of goods, and then
insisting on his nonage ; the persons injured cannot recover

the value of their goods, but thev may indict and punish him
for 1 common cheat* 1 Hawk. P. C. c. 71* y 6* ?i r

CHECK ROLL. A roll or book containing the names of

such as are attendants on, and in pay to the king or other

great personages, as their household servants, Stat. 19 Car. 2.

c. 1. It is otherwise called the chequer-roll, and seems to take

its etvmologv from the Exchequer. Stat. 14 H. 8. c. 13.

CHESTER. See tit. County-Palatine. By stat. 1 W. 4.

c. 70. it is enacted that (after 12th Oct, 1830) the king's writ

shall be directed and obeyed, and the jurisdiction of the Courts

of King's Bench, Common Pleas, and Exchequer, shall extend

and be exercised over and within the county of Chester, and
the county and the city of Chester (and the several counties in

Wales), in like manner, to the same extent, and to and for all

intents and purposes whatsoever, as in and over the counties of

England (not being counties palatine) ; and all original writs

for Chester, &c. shall be issued by the cursitor for London
and Middlesex; and the proofs thereon, &c, shall be issued,

&c. by officers of K, B. and C. P. to he named by the chief

justices of those courts for that purp< se. See § 13 § 15 of the act.

CHEVAGE, chevagium, from the Fr. chef', caput.] A
tribute or sum of money formerly paid by such as held land in

villcnagc to their lords in acknowledgement, and was a kind

of head or poll money. Of which Bracfon, lib. I.e. 10. says

thus: Chevagium dicitur recognitio in signum suhjectionis ct

domini de capite suo. Lambard writes this word chivage ; but

it is more properly chiefage / and anciently the Jews, whilst

they were admitted to live in England, paid chevage or poll

money to the king, as appears by Pat. 8 Ed. I, par. 1. It

seems also to be used for a sum of money yearly given to a

man of power for his protection, as a chief head or leader :

but Lord Coke says, that in this signification, it is a great mis-

prision for a subject to take sums of money, or other gifts

yearly of any, in name of chevage, because they take upon
them to be their chief heads or leaders. Co. Lit. 140. Spel-

man in v. Chevagium says, it is a duty paid in Wales, proJilia-
bus maritandis.

CHEVANTIA. A loan or advance of money upon credit;

Fr. chavarice. Goods, stock, ^lon. Ang. font. ], p. (y2[),

CHEVISANCE, from the Kr. chevir, i. e. Fenir a chef de

que/que chose, to come to the head or end of a business.] An
agreement or composition made; an end or order set down
between a creditor or debtor ; or sometimes an indirect gain
in point of usury, &c. In some ancient statutes it is often

mentioned, and seems commonly used for an unlawful bargain
or contract.

CHIEF-RENTS. The rents of freeholders of manors
often so called, i. c. reditus capitales. They are also denomi-
nated quit-rents, quiet i redifus; because thereby the tenant
goes quit and free of all other services. 2 Com v

tn>, 42. S< re

tit. Rents.

CHIEF (TENANTS IN). Tenants in ctytfe, holding iu>
mediately under the king, in right of hh r:vv\\n arid (dignity,

See tits. Capite, Tenure.

CHILDREN. As to devises to, sec tit. Device. See also

tits. Descent, Heir, Limitation
y
Poor, Posthimious Child, &c.

As to the murder or concealing the death of infants, see tit.

Bastards. As to injuries to female children, see 9 G. 4. c. 31.

§17- making it a misdemeanor to carnally know and abuse anv
girl above ten and under twelve years of age

; and, further,

tit. Rape, and as to carrying them oflj see tit. Abduction.

By 9 G. 4. c. 31. § 31. any person who by force or fraud
shall take or detain any child under ten years of age, with
intent to deprive the parents (or other person having the law-
ful care of such child) of the possession of such child, or with
intent to steal any article upon or about the child's person

;

and any person harbouring any child so taken, and all abet-

tors in such offence are declared guilty of felonv, punishable bv
2 f 2
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transportation, or imprisonment, whipping, &C. A proviso is

added in favour of the fathers of illegitimate children ; and

see 10 G. 4. c. 34-. § 23. 25. as to like offences in Ireland.

By § 14. a woman by secretly burying or otherwise endea-

vouring to conceal the birth of a child is made guilty of a mis-

demeanor, and punishable by imprisonment, with or without

hard labour not exceeding two years; and by § 31. persons

counselling, aiding, or abetting, the commission of any misde-

meanor punishable under this act, shall be proceeded against

and punished as a principal offender.

CHILDWIT, Sax.2 A fine or penalty of a bond-woraan

unlawfully begotten with child. Cowel says it signifieth a

power to take a fine of your bond-woman gotten with child

without your consent: and within the manor of Writtle in

Com. Essex, every reputed father of a base child pays to the

lord for a fine Ss. 4rf. where it seems to extend as well to free

as bond-worn en ; and the custom is there called childwit to this

daw See tit. Bastard*

CHIMIN, IV. vhenun ; ria^ In law phrase is a way ; which

is of two sorts; the king's highway, and a private way,

The kings highway\chbmtms regius) is that in winch the

kings subjects and all others under his protection, have free

liberty to pass, though the property of the soil where the way

lies belongs to some private person.

A private way is that in which one man or more have liberty

to pass, through the ground of another, by prescription or

charter ; and this is divided into chimin in gross and chimin

appendant.

Chimin in gross is where a person holds a way principally

and solely in itself.

Chimin appendant is that way which a man hath as appur-

tenant to some other thing: as if he rent a close or pasture,

with covenant for ingress and egress through some other

ground in which otherwise he might not pass. Kitch. 117:

Co* Lit 56. See tits. Highway, Trespass, Way.

CHIMI XA GE, chiminagiinn. Toll due by custom for haying

a wan through a forest ; and in ancient records it is sometimes

called pedagium. Cramp. Jurisd. 189= Co* Lit. 56. See Chart.

Forest cap. 14.

CHIMNEY-MONEY, otherwise called hearth-moticy. A
duty to the crown imposed by stat. 14 Car. 2. c. 2. of 2s. for

everv hearth in a house. Now long since repealed.

CHIMNEY-SWEEPERS. By stat. 28 G. 3. c. 48. church-

wardens and overseers with the consent of two justices may

bind boys of eight years old or upwards ; and who, themselves

or their parents are' chargeable to the parish, or who shall beg;

or with the consent of their parents; to be apprentices to

chimney-sweepers until they are sixteen years old. § 1.

The form of the indenture is settled by a schedule annexed

to the statute.—In that the master covenants to find the boy

with decent clothing— to permit him to attend public worship ;

and to observe the statute in the several particulars mentioned.

All other indentures and agreements are declared void ; and

any chimney-sweeper keeping an apprentice under eight years

of age is to forfeit not more than 10/. nor less than 5L for

each, § 4«.

One justice is authorised to settle all complaints of ill usage

by the masters, or ill behaviour in the boys. §
6'.

No chimney-sweeper shall keep more than six apprentices at

once ; the master's name and place of abode are to be inscribed

on a brass plate in the front of a leathern cap, to be provided

by the master for each apprentice, to be worn by the boy when
on duty. For every apprentice above six, and for neglecting

to provide their caps, the master is to forfeit not exceeding 1 0/.

nor less than 51. § 7*

If the master shall mis-use or evil treat his apprentice, or be

^uilty of the breach of any of the covenants in his indenture,,

he shall forfeit not more than 10/. nor less than 51. § 8.

The statute containing the foregoing and other humane

regulations was obtained by the exertions of the benevolent

Mr. Jonas Hanway ; to whom the public and the poor are

indebled for manv laudable charities.

CHIPP, CHEAP, CHIPPING. Signify the place to be

a market town, as Chippingham, &c. Blount.

CHIPP INGAVEL, or CHEAPINGAVEL. Toll f«

bovinir and selling.

CHIRCHGEMOT, CHIRGEMOT, KIRK-MOTE. Ci-

regemol (Sax.) forum ecclesiasticum.—Leg. H. 1. c. 8: 4 Inst.

321,—A synod.— It is used for a meeting in a church or vestry.

Blount.

CHIROGRAPH, ckirographum, or scriptum chirographa-

tum.~] Any public instrument or gift of conveyance, attested

by the subscription and crosses of witnesses, was in the time

of the Saxons called ckirographum ; which being somewhat

changed in form and manner by the Normans, was by them

stiled charta : in following times, to prevent frauds and con-

cealments, they made their deeds of mutual covenant in a

script and rescript, or in a part and counter-part, and in the

middle, between the two copies, they drew the capital letim

of the alphabet, and then tallied or cut asunder in an indented

manner, the sheet or skin or parchment ; which being deli-

vered to the two parties concerned, were proved authentic hr

matching with and answering to one another: and when this

prudent custom had for some time prevailed, then the word

ckirographum was appropriated to such bipartite writings or

indentures.

Anciently when they made a chirograph or deed, which re-

quired a counter-part, they ingrossed it twice upon one piece

of parchment contrariwise, leaving a space between, in which

they wrote in great letters the word CbJK^RapD ; and

then cut the parchment in two, sometimes even and sometimes

with indenture, through the midst of the word : this was after-

wards called dividends because the parchment was so divided

or cut ; and it is said the first use of these chirograph was in

Henry the Third's time.

Chirograph was of old used for a fine ; the manner of

ingrossing whereof, and cutting the parchment in two pieces,

is still observed in the Chirographer's Office : but as to deeds,

that was formerly called a Chirograph^ which was subscribed

by the proper hand -writing of the vendor or debtor, and

delivered to the vendee or creditor ; and it differed from sp-

graphus, which was in this manner, viz. Both parties, as well

t he creditor as debtor, wrote their names and the sum of money

borrowed, on paper, &c 7
and the word ^pj3#Kv/j3i;Kt€) in

capital letters in the middle thereof, which letters were cut in

the middle, and one part given to each parly, that upon com-

paring them (if any dispute should arise) they might put an

end to the difference. The chirographs of deeds have some-

times concluded thus :

—

El in hujus rei testimonium huicscripto,

in modam chirograph! confeclo, vicissim sig ilia nostra apjjosm-

mus. The chirographs were called chartce divisw, senptn

per chirographos divisa, chartcu per alphabetum divism ; as the

chirographs of all fines are at this time. Kennel's Anliq<

Mon. Ang. torn. %. p. <H.

CHIROGRAPHER OF FINES, chirographicfoiium f
{ oncordiarum, of the Greek XetpoypatfiOv, a compound of X«i>,

manits a hand, and yp<\fu> scribo, I write; a writing of a man*

hand.] That officer in the Common Pleas who ingmsseth fine*,

acknowledged in that court into a perpetual record, after they

are examined and passed in the other offices, and that writes

and delivers the indentures of them to the party: and An

officer makes out two indentures, one for the buyer, anotltfT

for the seller ; and also makes one other indented piece, con-

taining the effect of the fine, which he delivers to the cuslos

Lrevium, which is called thefool oj thefine. The chirograph

likewise, or his deputy, proclaims all the fines in the court

every term, according to the statute, and endorses the procla-

mations upon the backside of the foot thereof ; and ahvayi

keeps the writ of covenant, and not of the fine: the chiro-

graphcr shall take but is. fee for a fine, on pain to frrfcil
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his office, &c. Stats. 2 H. 4. c. 8 : 23 Eliz* c. 3 : 2 tmti

CHIRURGEON. See Surgeon.

CHIVALRY, seriitium mUitare, from the Fr. chevalier.'}

A tenure of lands by knight's service ; whereby the tenant was

bound to perform service in war unto the king, or the mesne

lord of whom he held by that tenure.— See tit. Tenures.

Chivalry was of two kinds, either regal, held only of the

king, or common, held of a common person ; that which might

tie held only of the king was called servitium serjeaniia, and

was again divided into grand and petit serfeunty ; the grand

seijeanty was where one held lands of the king by service,

which he ought to do in his own person, as to hear the king's

banner or spear, to lead his host, or to find a man at arms to

fight, &c. Petit serjeanty was when a man held lands of the

king to yield him annually some small thing towards his wars,

as a sword, dagger, bow, &c— See tit. Serjeanty.

Of the Court of Chivalry, its power and jurisdiction, see post,

tit. Court of Chivalry *

CHOP-CHURCH, ecclesiarum pcrmuiatio^] Is a word

mentioned in a statute of King IL 6. by the sense of which,

it was in those days a kind of trade, and by the judges declared

to be lawful : but Brooke in his Abridgment says, it was only

permissable by law : it was without a doubt a nick-name given

to those that used to change benefices; as to chop and change

is a common expression, u H. 6\ c. Go. Vide Litera missa

omnibus cpiscopis, &e. contra Choppe-Churches, an?w 139 1.

Spelm. de Con* voL 2. p. 64-2.

CHORAL, c/ioralix ~\ Signifies any person that by virtue

of any of the orders of the clergy, was in ancient time admitted

to sit and serve (iod in the choire. Dugdale in his History of

St. Paul's Church says, that there were formerly six Vicars

Choral belonging to that church.

CHOSE, Fr. A thing.] Used in the common law with

divers epithets; as chose local, chose transitory, and chose in

(tction. Chose local ia such a thing as is annexed to a place, as

a mill, and the like: and chose transitory is that thing which

is moveable, and may be taken away, or carried from place to

place.

Chose in action is a thing incorporeal, and only a right ; as

an annuity, obligation for debt, &c. And generally all causes

of suit for any debt, duty, or wrong, are to be accounted choses

in action : and it seems chose in action may be also called chose

in suspense, because it hath no real existence or being, nor can

properly be said to be in our possession. Bro. tit. Chose in

Action.' 1 Lit. Ab. 2iti<.

A person disseises me of land, or takes away my goods ;

my right or title of entry into the lands, or action or suit for

it, and so for the goods, is a chose in action : so a debt on an

obligation, and power and right of action to sue for the same.

1 Brotvnl. 33. And a condition and power of re-entry into

land upon a feoffment, gift, or grant, before the performance

of the condition, is of the nature of a chose in action. Co.

Lit. 214 : () Rep- 50 : Dyert 244, If one have an advowson,

when the church becomes void, the presentation is but as a

chose in action, and not gran table, but it is otherwise before

the church is void. Dyer, 8<J8« Where a man hath a judg-

ment against another for money, or a statute, these are choses

in action. An annuity in fee to a man and his heirs, is grant-

able over : but it has been held, that an annuity is a chose in

action, and not grantablc. 5 Rep* 89 : Fitz. Grant, 45. A
chose in action cannot be transferred over ; nor is it advisable

:

nor can a chose in action he a satisfaction., as one bond cannot

be pleaded to be given in satisfaction for another: but in equity

choses in action may be assignable {which need not be by deed.

4- T. R. 6*y0.); and the king's grant of a chose in action is good,

Cro. Jac.llo. 311 : Chanc Rep. lo'fl.

Charters, where the owner of the land hath them in posses-

sion, are grantable : a possibility of an interest, or estate hi a

term for years, is near to a chose in action, and therefore may
not be granted; but a possibility, joined with an interest, may

be a grantable chattel. Co. Lit. 265 : 4 Rep. 66 : Mod. Ca. 1 128.

And this the law doth provide, to avoid multiplicity of suits,

and the subversion of justice which would follow if these

things were grantable from one man to another. Dyer, 30:

Plorvd. 185. Stock is a chose in action. 5 Price 217-

But by release choses in action may be released and dis-

charged for ever ; but then it must be to parties and privies

in the estate, &c, for no stranger may take advantage of things

in action ; save only in some special cases. Co. Lit. £11 :

Yelp* 9. 85.— See tit. Assignment,

By stat. 7 and 8 G. 4. c. 2^, § 5. persons stealing any of the

following securities usually termed cfioses in action
,
(viz. any

tally, order, or other security, entitling or evidencing the title

of any person, or any body corporate, to any share, &c. in

any public stock or fund of Great Britain or Ireland, or any

foreign state, or in any fund of any body corporate, &c, or

in any savings' bank, or stealing any debenture, deed, bond,

bill, note, warrant, order, or other security for money, or

for payment of money, or any warrant or order for the delivery

of any goods or valuable thing) are declared guilty of felony

of the same nature, and in the same degree, and punishable

as if they had stolen any chattel of less value, with the share,

interest, or deposit to which the security stolen may relate, or

with the money due on such security, or the value of the goods

mentioned in the warrant or order.

CHRISMATIS DENARII, Chrisom pence. Money paid

to the diocesan, or his suffragan, by the parochial clergy, for

the chrisom consecrated by them about Easter, for the holy

uses of the year ensuing. This customary payment being

made in Lent near Easter, was in some places called Quadra-
gesimals, and in others Paschals and Easter pence. The
bishop's exaction of it was condemned by Pope Pins XI. for

simony and extortion ; and thereupon the custom was released

by some of our English bishops.—See Cartular. Man, de Ber-
nedy, MS. Cot/on.

( 1 1 R I.ST I A N ITY. Of the punishment of offences against,

see tits* Blasphemy, Heresy, and also tit. Religion.

CHURCH.
Ecclesia.—A temple or building consecrated to the honour

of God and religion, and anciently dedicated to some Saint,

whose name it assumed ; or it is an assembly of persons united

b tf the profession of the same Chnstiau fa ith , m et togeihcr for
religious worship. A church to be adjudged such in law must
have administration of the sacraments, and sepulture annexed
it. If the king founds a church, he may exempt it from the

ordinary's jurisdiction ; but it is otherwise in case of a subject.

The manner of founding churches in ancient times was,

after the founders had made their applications to the bishop

of the diocese, and had his licence, the bishop or his commis-
sioners set up a cross, and set forth the church yard where the

church was to be built; and then the founders might proceed
in the building of the church, and when the church was
finished, the bishop was to consecrate it ; and then, and not
before, the sacraments were to be administered in it. Stilling-

fteeVs Ecclesiast* Cases. But by the common law and custom
of this realm, any person who is a good Christian may build a

church without licence from the bishop, so as it be not pre-

judicial to any ancient churches; though the law takes no
notice of it as a church, till consecrated by the bishop, which
is the reason why church and no church, &c. is to be tried and
certified by the bishop. And in some cases, though a church
has been consecrated, it must be consecrated again ; as in case

any murder, adultery, or fornication be committed in it, wherebv
it is defiled ; or if the church be destroyed by fire, &c.
The ancient ceremonies in consecrating the ground on which

the church was intended to be built, and of the church itself

after it was built, were thus ; when the materials were pro-

vided lor building, the bishop came in his robes to the place,

&c, and having prayed, he then perfumed the ground with
incense, and the people sung a collect in praise of that saint to
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whom the church was dedicated ; then the corner stone was

brought to the bishop, which he crossed, and laid for the foun-

dation : and a great feast was made on that day, or on the

saint's day to which it was dedicated ; but the form of con-

secration was left to the discretion of the bishop, as it is at this

day-

The form of consecration is founded on the solemn and

affecting address of Solomon on the dedication of the temple

built by him in Jerusalem* See 1 Kings, chap. 8 : 2 Chron*

c, 6 : Hobbes's Christian Commonwealth, c. 42 : Part 3* of his

Leviathan.

A church in general consists of three principal parts, that is,

the belfrey or steeple, the body of the church with the aisles,

and the chancel; and not only the freehold of the whole

church, but of the church-yard, are in the parson or rector;

and the parson may have an action of trespass against any one

that shall commit any trespass in the church or church-yard ;

as in the breaking of seats annexed to the church, or the

windows, taking away the leads, or any of the materials of the

church, cutting the trees in the church-i/ard, cVc. hilt church"

wardens may, by custom, have a fee for burying in the church ;

the church-yard is a common place of burial for all the

parishioners. Vent. 274 : Kcb. 504. 523.—But see Cro.

Jac. 367 ' Gibs* 453. and post Church-wardens, III. 2,

And it seems that actions for taking away the scats must

be brought in the name of the church-wardens, the parishioners

being at the expence of them. Raym, 24(i: 12 Co. 105 : 3 Com.

Dig* tit. Esglise (F. 3.)

If a man erect a pew in a church, or hang up a bell, &c.

therein, they thereby become church goods, though not ex-

pressly given to the church ; and he may not afterwards remove

them. .Shaw. P* L. 79* The parson only is to give licence to

bury in the church ; but for defacing a monument in a church,

Sec. the builder, or heir of the deceased, may have an action.

Cro. Jac* 367- See Acc. Sjxjoner v. Brewster, 3. Bing* 136,

And a man may be indicted for digging up the graves of

persons buried, and taking away their burial dresses, &c. The
property whereof remains in the party who was the owner
when used, and it is said an offender wras found guilty of felony

in this case, but had his clergy. Co. Lit. 113.

Though the parson hath the freehold of the church and

church-uard, he hath not the fee-simple, which is always in

abeyance; but in some respects the parson hath a fee-simple

qualified. Lit* 644, 645. The chancel of the church is to be

repaired by the parson, unless there be a custom to the con-

trary ; and for these repairs, the parson may cut down trees in

the church-yard, but not otherwise. See stat. 35 E. 1. stat 2,

Ne Rector prosternat, &c. The church-wardens are to see

that the body of the church and steeple are in repair; but not

any aisle, Sec, which any person claims by prescription to him
or his house : concerning which repairs the canons require

(.•very person wrho hath authority to hold ecclesiastical visita-

tion to view their churches within their jurisdictions once in

three years, either in person, or cause it to be done ; and they

are to certify the defects to the ordinary, and the names of

those who ought to repair them : and these repairs must be

done by the church-wardens, at the charge of the parishioners.

(
y

a ti . 86 ; 1 Mod. 236. See pos t tit, Church -wardens, III. 2 .

A grant of part of the chancel of a church, by a lay impro-

priator, to A. his heirs and assigns, is not valid in law ; and
therefore such grantee, or those claiming under him, cannot

maintain trespass for pulling down pewTs there erected, Clif-

ford v. Wicks, 1 Bam. $ d. 498,

By the common law, parishioners of every parish are bound
to repair the church : but by the canon law, the parson is

obliged to do it; and so it is in foreign countries. 1 Salic. 1 64.

In London the parishioners repair both the church and the

chancel. The Spiritual Court may compel the parishioners to

repair the church, and excommunicate every one of them till

it be repaired; but those that are willing to contribute shall

be absolved till the greater part agree to a tax, when the ex-

communication is to be taken off; but the Spiritual Court

cannot assess them towards it. 1 Mod. 194: 1 Vent. 367*

For though this Court hath power to oblige the parishioners to

repair by ecclesiastical censures ; yet they cannot appoint in

what sum, or set a rate, for that must be settled by the church-

wardens, &c. 2 Mod. 8*

If a church be down, and the parish is increased, the greater

part of the parish may raise a tax for the necessary enlarging

it, as well as the repairing thereof, &c. 1 Mod. 237* But in

some of our books it is said, that if a church falls down, the

parishioners are not obliged to rebuild it ; though they ought

to keep it in due repair. 1 Ventr* 35. On rebuilding of

churches, it is now usual to apply for, and obtain briefs, on

the petition of the parishioners, to collect the charitable con-

tributions of well-disposed Christians, to assist them in the

expence. See post tit. Church-wardens, III. 2*

For church ornaments, utensils, &c. the charge is upon the

personal estates of the parishioners ; and for this reason persons

must be charged for these, where they live : but though gene-

rally lands ou^ht not to be taxed for ornaments, yet by special

custom, both lands and houses may be liable to it. 2 Inst. 489:

Cro. Eliz. 843: Hetley, 131- It has been resolved that no

man shall be charged' for his land to contribute to the church

reckonings, if he doth not reside in the same parish. Moor. 554.

By stat. 37 H. S. c.
c2\. churches not above six pounds a

year, in the King's books, by assent of the ordinary, patron,

and incumbent, may be united: and by stat. 17 Car. 2* c. 3. in

cities and corporations, &c. churches may be united by the

bishop, patrons, and chief magistrates, unless the income ex-

ceeds ] 00/. per aim. and then the parishioners are to consent,

&c. See tit. Union.

For completing of St. Paul's Church, and repairing West-

minster Abbey, a duty of 2s. per chaldron on coals was granted;

and the church-yard is to be inclosed; and no persons build

thereon, except for the use of the church* 1 Ann. stat. 2. & 1$

Fifty new churches are to be built in or near London and

Westminster, for the building whereof a like duty is granted

upon coals, and commissioners appointed to purchase lands,

ascertain bounds, Sec* The rectors of which churches were to

be appointed by the crown, and the first church-wardens and

vestrymen, &c. to be elected by the commissioners. Stal

9 Ann. c. 22* and see stat. 10 Ann. c. II. A duty is also

granted on coals imported into London, to be appropriated fa

maintaining of ministers for the fifty new churches. Slsi

1G, I.e. 23.

By 43 G. 3. c. 108, " to promote the building, repairing, and

providing of churches and chapels, and of houses for the

residence of ministers, and church-yards and glebes," persons

possessed of estates in their own right, may by deed en-

rolled (in England, under stat. 27 H. 8. c. 16., and in Ireland

under 10 Car. 1. stat. 2. c* 1. § 17-) or by will executed three

months before their decease, give lands not exceeding five acres,

or goods and chattels not exceeding 500/. for the purposes of

the act. This act does not extend to infants, femes covert, or

incapacitated persons.—Only one such gift shall be made by

one person, and where the gift exceeds the legal amount, m
chancellor may reduce it, § 12— Plots of land not exceeding

one acre, held in mortmain, may be granted by exchange or

benefaction, for being annexed to a church, Sic. §4,

In all parochial churches and chapels to be hereafter erected,

accommodation shall be provided for the poor, §5.

By 51 G. 3. c. 115. the king is empowered to vest lands m

any person for building any church, chapel, parsonage house,

&c. and by the same act, any person seized in fee simple ot

any manor, &e. may grant five acres of the wTaste to any

dual church or chapel. By 54 G. 3. c, 117- rectors, &c.

£
Ireland, with consent of bishop, may grant one acre of"glebe

land for site of a new church, or church-yard. By 5b v.*

c* 141. ecclesiastical corporate bodies are enabled to alienate

lands for enlarging church-yards. See further tit. Clergy

As to the building and repairing of churches, chapels, &c. m
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Ireland, see stats. 43 G. 3. c. 106. 108 : 48 G. 3. c. 65 : 49 G. 3.

c. 103: 53 G. 3. c. 66; 54 G, ». c. 117: 4 G. 4. c. 36: and
Irish Act, 33 G. 2. c. 11.

By stat. 58 G. 3. c, 45. for promoting the building of addi-
tional churches, in populous parishes, m England and Wales,
the Crown is empowered to authorise the Treasury to issue
Exchequer Bills to the amount of One Million, on which the
Bank may advance money for the purposes of the act. Com-
missioners to be appointed by the Crown, are required to exa-
mine into the state of parishes and extra-parochial places, and
to ascertain in what places additional churches or chapels are
most required for the exercise of the established religion of the
Church. These commissioners are authorised to grant and lend
sums out of the said million, for building such churches or
chapels ; or assisting in building them, when a proportion of the
expence is raised by the subscriptions of, or rates on, the inha-
bitants of any parish or place.

On the representation of the commissioners, parishes may be
divided into separate smaller parishes, or into ecclesiastical

districts. All laws, as to the publication of banns, and the per-
formance of marriages, christenings, churchings, and burials,

are extended to such new churches and chapels. The com-
missioners are empowered to accept lands for the site of churches
and church-yards; which corporations, tenants for life, &c. are

empowered to give.— Bishops arc authorised to direct the per-
formance of a third service and sermon on Sundays, &c.—Two
churchwardens are to he chosen for each newT church and
chapel, one by the incumbent, and one by the inhabitants.
Free seats are to be provided in all the new churches and
chapels—pews therein may he let— no graves are to be made
in the churches—existing churches may be enlarged by pa-
rishioners, who may borrow money of the commissioners for

that purpose, securing the repayment on the parish rates.

By stat. 59 G. 3. c. 134. the commissioners for building new
churches appointed by 58 G. 3. c. 45. are incorporated. Further
powers are also given them. By 59 G. 3. c. 134 : 3 G. 4. c. 72 :

5 G. 4. c* 103: 7 G. 4. c. 30. they are empowered to
unite parts of contiguous parishes into ecclesiastical districts for
the purpose of the acts, and to build chapels for the use of such
districts, and several other regulations are made for effectuating
the intent of the legislature on this important measure.
By 4 G. 4. c. 79- and 5 G. 4. c. 90. provisions are made for

the building churches in the Highlands and islands of Scotland.
This act is altered by the 3 G. 4. c. 72. and 5 G. 4, c. 103. and
7 and 8 G. 4. c. 72. and by the 1 and 2 W. 4. c. 38. so much of
the 7 and 8 G. 4. as authorizes the commissioners, in certain
cases, to declare the right of nominating to churches, to be in

the persons building and endowing them, is repealed; and by
§2. it is enacted, that where the population amounts to 2000,
and the churches do not afford accommodation, or above 300
persons reside more than two miles from the church, if any
person shall declare his intention of building a church or chapel,
according to the conditions in the act mentioned, the bishop
may declare the right of nominating to be in such person, or
hLs trustees. Provided that previous to any bishop making
such declaration of the right of nomination, there shall be pro-
duced a certificate of an architect or surveyor, that the existing
churches or chapels do not afford accommodation for one-
third of the inhabitants, or that there are 300 persons in the
parish resident upwards of two miles from the existing church
or chapel.— By § 7. persons intending to build or endow a

church or chapel, shall cause notice to l>e given to the patron
and incumbent ; and if the patron, within two months after
such notice shall bind himself to build and endow, to the sa-

tisfaction of the bishop, he shall be preferred. By § 9. as soon
as churches or chapels are finished or consecrated, and the con-
ditions of the act performed, the right of nomination shall be
vested in the persons building and endowing them. By § £7,
this act is not to affect any local act with respect to churches
already built, unless with the consent of the patron.
No man shall cover his head in the church in time of divine

service, except he has some infirmity, and then with a cap

;

and all persons are to kneel and stand, &c. as directed by the
Common Prayer during service. Can. 18. A church-warden
may justify taking off a person's hat. 1 Saund. 13.
No fairs or markets shall be kept in church-yards. Stat.

13 E. 1. stat. 2. c.6.

Any person may be indicted for indecent or irreverent be-
haviour in the church; and those that offend against the acts

of uniformity are punishable either by indictment upon the
statute, or by the ordinary, &e. See 2 Bam. Ores. 699.

I

and farther tits. Church--wardens, Parsons. And as to offences

in not coming to church, see tits. Dissenters, Religion.

If any person shall, by words only, quarrel, chide, or brawl,

I

in any church or church-yard ; the ordinary of the place is

empowered, on proof by two witnesses, to suspend the of-

fender, if a layman, from the entrance of the church, and if a
clerk, from the ministration of his office; so long as the said

ordinary shall think meet, according to the fault, Stat. 5 and 6'

£. 6. c.4. § l.

This offence was cognizable in the ecclesiastical court before

this statute, rathue loci; and the statute, though it provides a

penalty, doth not alter the jurisdiction. Ld. Raym. 850.
If any person shall smite or lay any violent hands upon

another, the offender shall ipso
t
facto be deemed exceommuni-

cate, 5 and 6 E. 6. c. 4. § 2. But previous to excommunica-
tion, there must be either a conviction at law, or a declaratory
sentence, in the ecclesiastical court. See 1 Hawk, P. C. c. 63:
I Burr. 240. Burtt

f Eccl Law, tit. Church, x.

1 f one be assaulted in the church, or in a church-yard, he
may not beat the other or draw a weapon there, although the
other assaulted him, and it be therefore in his own defence r

for it is a sanctified place, and he may be punished for that by
the foregoing statute. And it is the same in any of the king s

cjurts, or within view of the courts of justice; because force
in that case is not justifiable, though in a man's own defence.
Cro. Jac. 367 : I Haivk. c. (53. $ 4.

If any person shall maliciously strike any person with any
weapon, in any church or church-yard; or shall draw anv
weapon in any church or church-yard, to the intent to strike
another therewith, he shall, on conviction, or verdict, or con-
fession, or by two witnesses, at the assizes or sessions, be ad-
judged to have one of his ears cut off; and if he have no ears,
he shall be burned in the cheek with a hot iron, having the
letter F, whereby he may be known and taken for a fftm*
maker ^fighter, and besides, he shall be and stand ipsofacto,
excommunicated as is aforesaid, 5 and 6 E. 6. <\ 4. § 3.
By stat. 27 G. 3. c. 44. no suit shall be brought in any eccle-

siastical court for striking or brawling in any church or church-
yard, after the expiration of eight calendar months, from the
time when such offence shall have been committed.
By stats- 7 and 8 G. 4. c. 30. § 2. persons unlawfully and

maliciously setting fire to any church or chapel, or any dis-
senting chapel duly registered, are guilty of felony, and shall
suffer death as felony, &C- By § 8. persons riotously and tu-
rn ultuously assembling, and by lire demolishing, pulling down,
or destroying, or beginning so to do, any such buildings, are
also guilty of felony, and punishable in like manner.

CHURCH-WARDENS.
Anciently styled Church-Reeves or Ecclesice Guardianil

Officers instituted to protect the edifice of the church; to su-
perintend the ceremonies of public worship; to promote the
observance of religious duties; to form and execute parochial
regulations ; and to become, as occasion may require, the heal
representatives of the bodt/ of the parish.
The office was originally confined to such matters only as

concerned the church, considered materially as an edifice,
building, or place of public worship ; and the dutv of sup-
pressbg profaneness and immorality was intrusted to two
persons annually chosen by the parishioners, as assistants to
the church-wardens, who from their power of inquiring into
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offences, detrimental to the interests of religion, and of pr&Sffy>

ing the offenders to the next provincial council, or episcopal

sy nod, were called quest-men or synods-men , which last appella-

tion has hecn converted into the name of sides-men. But great

part of the duty of these testes synodaies, or ancillary officers,

is now devolved upon the church-wardens; the sphere of

whose duty has, since the establishment of the overseers of the

poor, been considerably enlarged; and is also diverted into

various channels by many modern acts of parliament. See

Paroch. Antiq. 6±9* for a more particular account of the origin

and progress of these sides-men*

Under this head it will be proper to consider,

L L. Ofike Election of Church-wardens ; 2. OfExemptions
from being elected*

II. Of their Interest in the Things belonging to the Church,

tit L Of their Pojver ; and 2. Duty*

IV. Of their Accounts* And see Poor.

I. 1. Of the Election of Church-tvardens ; 2. Of Exemptions

from being elected.—They are generally chosen by the joint

'consent of the parishioners and minister; hut by custom (on

which the right of choosing these officers entirely depends,

2 Atk. 650: 2 Stra. 1246,) the minister may choose one, and

the parishioners another; or the parishioners alone may elect

both. 1 Vent* 2f>7. But where the custom of a parish does

not take place, the election shall he according to the directions

of the canons of the church : Can* 89* 90* which direct that all

church-wardens or quest-men in every parish, shall be chosen

by the joint consent of the minister and the parishioners, if it

may be; but if they cannot agree upon such a choice, then the

minister shall choose one, and the parishioners another: and

without such a joint or several choice, none shall take upon

them to be church-wardens. Gibs. Cod* 241, 2 : 1 Stra* 145.

If the parson or vicar, who has, by custom, a right to choose

one church-warden, be under sentence of deprivation, the right

of choosing both results to the parishioners. Garth. 118.

The parson cannot intermeddle in the choice of that church-

warden which it is the right of the parishioners by custom to

elect. 2 Stra* 1045.—Under the word Parson a Curate is

included. 2 Stra. 1246.

In most of the parishes in London, the parishioners choose

both church-wardens by custom; hut in all parishes erected

under stat 9 Anne, c. 22. the canon shall take place (unless

the act, in virtue of which any church was erected, shall have

specially provided that the parishioners shall choose both
J ; inas-

much as no custom can be pleaded in such new parishes. Gibs*

2 1 5 : Co. Lit. 1 Bo* Abr* 339 : Cro* Jac. 532 : 1 Comm. 77-

By stat. 58 G* 3* c. 45. two church-wardens of each church

built under that act are to be chosen, one by the incumbent,

and one by the parishioners.

In the election of church-wardens by the parishioners, the

majority of those who meet at the vestry, upon a written notice

given for that purpose, shall hind the rest of the parish. Lane*

21. See Nolan, 41,

By custom also, the choice of church-wardens may be in a

select vestry, or a particular number of the parishioners, and

not in the body of the parishioners at large. Hard* 378

:

1 Mod. 181. See this Diet. tit. Vestry* Any attempt to dis-

turb the election of church-wardens is an ecclesiastical oilence,

for w hich the party must answer in the spiritual court. 2 Barn.

Cy A. 43.

In some cases the lord of the manor prcscribeth for the

appointment of church-wardens: and this shall not be tried

in the Ecclesiastical Court, although it he a proscription of

what appertains to a spiritual thing. God. 153 : 2 Inst* 653.

Where a parish contained within itself a borough not co-

extensive with it, and the mayor of the borough, on a return

to a viandamus for allowing a poor rate made by the church-

wardens and overseers of the whole parish, stated a custom

which had existed since 43 Eliz, of appointing separate church-

wardens and overseers, and of making separate rates for the

borough and those parts of the parish, which lay without the

borough ; it was holdcn that such custom was invalid, and the

rclurn was quashed. R *v. Gordon. 1 Barn, § A* 524.

The validity of the custom of choosing church- wardens is to

be decided, like all other customs of the realm, by the courts of

common latv, and not by the spiritual court. Cro. Car, 552;

6 Mod. 89: 2 Ld* Raym. 1008 : .3 Salh* 88 : and see ? Emt.

573.—So also the legality of the votes given on the election

is to be determined by the common law. Burr. 1420— But the

Spiritual Court may become the means of trying the validity of

the election by a return of f not elected
T—

< not duly elected/ or

any other return that answers the writ, and affords an op-

portunity of trying the right in an action for a false return.

1 Ld. Raym, *138: Stra. filO: 2 Ld. Raym* 1379* 1406s

2 Salh. 433: 5 Mod* 325: Cowp. MS.
When a parish certificate was granted by two persons, who

described themselves on the face of it as " A. the only church-

warden, and B. the only overseer of the poor of the parish/

held that after a lapse of 63 years in absence of evidence to

the contrary, the court would intend that the parish had by

custom but one church-warden. R. v. Catesby. 4 D* § RAS\:

2 B.$ C. 814.

The parishioners are sole judges of what description of

persons they think proper to choose as church-wardens; the

Spiritual Court therefore cannot in any case control or examine

into the propriety of the election. 1 Salh 166* See also the

authorities immediately preceding.—And the parishioners mar,

for misbehaviour, remove them. 13 Co* 70: Com. Dig. 3. tit.

Esglise (F. 1.)—An indictment also lies against them for cor-

ruption and extortion in their office. 1 Sid* 307*

The Court of King s Bench will not grant a mandamus to

the church- wardens, to call a vestry to elect their successors

Stra* 6S6. Sed vid. Stra. 52.—Nor will the court grant ar/wo

warranto to try the validity of an election to the office. 4 Term

Rep* 382.

They are sworn into their offices by the Archdeacon or

Ordinary of the Diocese, and if he refuse, a mandamus shall

issue to compel him. Cro, Car* 551. 5* Com* Dig* tit* Man-

damus (A.) 8 Barn. $ Crcs. 681. and without/^. 1 Salh. 330.

But the oath must be general, f to execute their duty truly and

faithfully/

—

Hard* 064. and under stats. 4 Jac. i.e. 5: 1 Jac. I

c. 9: #21 Jac. 1. c. 7* to execute the laws against drunkenness*

See j>osi, III. 2.

If a church-warden, properly appointed, refuse to take the

oath, he may be excommunicated. Gibs* Cod. *)bl. 1

1<H- And he must not execute the office till he is sworn,

Gibs. 24*3. Sham. P. L. 70.

2. All peers of the realm, by reason of their dignity, are

exempted from the office. Gibs. 215. So are all clergymen,

by reason of their order. 6 Mod. 140. 2 Stra* 1 107* 1 U
Raym. 26b.—Members of Parliament, by reason of their pri-

vilege. Gibs. Cod. 215

—

Practising Barristers—and such

onlv, as it seems,

—

Attorneys. Com* Dig. tit. Attorney* (B. lft)

Clerks in Court. 1 Ro* Rep. 368. but see Mar,,30.—1%*
cians, Surgeons, Apothecaries, Aldermen, Dissenting Teacher*,

Prosecutors of Felons, Militia-men.— See tit. Constable. If *

No person living out of the parish, although he occupy

lands within the parish, may be chosen church-warden ;
be-

cause he cannot take notice of absences from church nor dis-

orders in it, for the due presenting of them. Gibs. 215*

II. Of their Interest in the Things belonging to the Cfotrdi

— Church-wardens are a corporation by custom, to sue and

be sued for the goods of the church; and they may purchas

goods, but not lands, except it be in London, by c" stmn

Jones 4*39* Cro* Car* 532. 552. 4 Pin. 525. n* 1 Ld. Mfl

331 : Co* Lit. 3 : 5 Barn* $ Crcs. 433.

In the city of London, by special custom, the church wardens

with the minister, make a corporation for lands as well 3*

goods ; and may as such, hold, purchase, and take lands fa
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the use of the church, &c. And there is also a custom In

London, that the minister is there excused from repairing the
chancel of the church. 2 Cro. 325 : Co. Lit. 3 : I RoL Abr.
330. Church-wardens may have appeal of rohbery for stealing

the goods of the church. 1 RoL Abr. 3Q3: Cro. £&. 179-
And they may also purchase goods for the use of the parish.

Mar. 22. Of: Cro. Car. 552: 3 Buhl. 264-: Yeh. 173.—
Hiey may also take money or tilings (by legacy, gift, Szc.)

for the benefit of the church. 2 P. Wins. 125. And they
may dispose of the goods of the church , with the consent of the

parishioners. 1 RoL Abr. 393: 1 Vent. SQ: Cro. Jac.23±:
4 Fuk 256.

But the church-wardens (except in London) have no right
to, or interest in, the freehold and inheritance of the church,
which alone belongs to the parson or incumbent. Comp.
Incumb.ZSl: I Vent. 127 : 4 Fin. 527.

A custom pleaded for the church-wardens of a parish to set

up monuments, ike. in a church, without the consent of either

rector or ordinary, determined to be illegal. Beckwith V. Har-
dins, I Bant. $ A. 508.

They may bring an appeal of robbery for goods of the
church feloniously stolen— V. B. vol. 11. p. 27.— and ejectment

for land leased to them for years. Runnington's Ejectment, 59:
3 Com. Dig. Exsiise (r\3.)

If they waste the goods of the church, the new church-
wardens may have actions against them, or call them to account

;

though the parish ioners cannot have an action against them
for wasting the church goods ; for they must make new
church- wardens, who must prosecute the former, &c, 1 Danv.
Ahr. 788 : 2 Cro. 845 : Bro. Account, 1.

'Fhey have a certain special property in the organs, bells,

parish books, bible, chalice, surplice, Sec. belonging to the
church; of which they have the custody on behalf of the pa-
rish, whose property they really are ; for the taking away, or
for any damage done any of these, the church-wardens may
bring an action at law, and therefore the parson cannot sue
for them in the Spiritual Court. 1 Ro. Rep. 255. See Cro.
Eliz. 179: 1 VenL 89: 7 Mod. 11 (k

Rut they have not, virtute officii, the custody of the title

deeds of the advowson, though they are kept in a chest in the
church. 4 Term Rep, 351.

III. 1. Of their Power; and 2. Duty.—Church-wardens
have power and authority throughout the parish, though it

extends into different hundreds and counties; being, though
temporal officers, employed in ecclesiastical affairs, and must
therefore follow the ecclesiastical division of the kingdom.
Shaw. P. L. 86.

They have, with the consent of the minister, the placing the
parishioners in the seats of the body of the church, appointing
gallery keepers, &c. reserving to the ordinary a power to

correct the same : and in London, the church-wardens have this
authority in themselves.

Particular persons may prescribe to have a seat, as belonging
to them by reason of their estates, as being an ancient mes-
suage, &c. and the seats having been constantly repaired by
them : also one may prescribe to any aisle in the church, to
sit, and to bun/ there, always repairing the same. 3 Inst. 202

:

Cro. Jac. 3(i6. See 5 Term R. 296 : 5 Barn. $ A. 356. If
the ordinary displaces a person claiming a scat in a church by
prescription, a prohibition shall be granted, &c. 12 Rep. 106.
The parson impropriate has a right to the chief seat in the
chancel; hut by prescription another parishioner may have it.

Nay's Rep.

A chapel-warden of a parochial chapelry has not, by virtue
of his office, any authority to enter the chapel and remove the
pews without consent of the perpetual curate. Jones v. Ellis,

2 1\mnge $ J. 2ii5.

Besides their ordinary power, the church-wardens have the
care of the benefice during its vacancy: and as soon as there
is an avoidance, they are to apply to the Chancellor of the

VOJL. I.

diocese for a sequestration ; which being granted, they are
to manage all the profits and expences of the benefice for him
that succeeds, plough and sow in his glebes, gather in tithes,

thrash out and sell com, repair houses, &c; and they must see

that the church be duly served by a curate approved by the
bishop, whom they are to pay out of the profits of the benefice.

2 Inst. 489 : Shaw. P. L. 99 : Stat. 13 # 14 Car. 2. c. 12.
The church-wardens have not originally power to make any

rate themselves, exclusive of the parishioners, their duty being
only to summon the parishioners to a vestry, who are to meet
for that purpose ; and, when they are assembled, a rate made
by the majority present shall bind the whole parish, although
the church-wardens voted against it. Comp, Incumb. 389:
1 Vent. 367 : 3 Term Rep. 592.

But if the church-wardens give the parishioners due notice,

that they intend to meet for the purpose of making a rate to

repair the church, and the parishioners refuse to come, or, being
assembled, refuse to make any rate, they may make one without

their concurrence ; for they are liable to be punished in the

Ecclesiastical Courts for not repairing the church. Degge, 172:

1 VenL 367: I Mod. 79- 194.237. See farther on this sub-

ject, tit. Vestry.

A taxation by a pound-rate is the most equitable way,
which if refused to be paid, should be proceeded for in the

Ecclesiastical Court ; and Quakers are subject to such church

rate, recoverable as their tithes. Wood's Inst. b. I. c- 7 Gibs.

219 : Degge, 17 1.

Church- wardens dc facto may maintain an action against a
former one for money received by him for the use of the parish,

though the validity of the election of the plaintiff's be doubtful,

and though they are not the immediate successors of the

defendant. 2 W. IHack. 559.

A parish mav have two divisions, with church-wardens
keeping separate accounts for each division ; therefore when
two church-wardens in the parish of A. were elected for the
township of B. and two others for the rest of the parish, who
each made separate rates for their own division respectively :

the church-wardens for the township of B. may maintain
assumpsit against their predecessors in office, to recover a
balance remaining in their hands, without joining the present
or late church*wardens of the parish, either as plaintiffs or

defendants, and without proving that their appointment had
been wholly legak Asllc v. Thomas, 3 D. % R. 4£2 :2B.Sf C.

271 : 1C.<5' P. 103,

2. Their duty is extensive and various ,* the heads of it are
therefore here ranged alphabetically.

Apprentices.— See this Diet. tits. Apprentices, Chimney
Sweepers.

Bastards.—The church-wardens are bound to provide for

such for whose sustenance the parish has made no provision
;

and this without an order of justices. Hays v. Bryant, Trin m

29 G. 3. in C. P.

Belfry.—Church-wardens ought to keep the keys of, and
take care the bells are not rung without proper cause. Can. 88.

Briefs.—Church-wardens are by stat. 4 An. c. 14. to collect
the charity-money upon briefs; which are letters- patent
issuing out of Chancery, to rebuild churches, restore loss by
fire, &c,j which are to be read in churches; and the sums
collected, &c. to be indorsed on the briefs in words at length,
and signed by the minister and church-wardens ; after which
they shall he delivered, with the money collected, to the per-
sons undertaking them, in a certain time, under the penalty
of 20/. A register is to be kept of all money collected, &c.
Also the undertakers in two months after the receipts of the
money, and notice to sufferers, are to account before a Master
in C hancery, appointed by the Lord Chancellor.

Burial.—The consent of the church-wardens must be had
for burying a person in a different parish from that in which
he dies. It is their duty not to suffer suicides, or excom-
municated persons, to be buried in the church or church-yard,
without licence from the bishop. By stat. 30 Car. 2. c. S K

2 G
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they are to apply to the magistrates to convict offenders for not

burying in woollen. See also post, Register.

Butler and Cheese.—The penalties under stat, 13 a?idli Car.

2. c 26. for reforming abuses in, are payable to the church-

wardens of the parish where the offence is committed.

Chimney-sweepers.—See that tit. in this Diet.

Church.— Church-wardens or quest-men are to take care it

be well aired, the windows glazed, the floors well paved, &c.

If church-wsirdcns erect or add a new gallery, &c. they must

have the consent of the parishioners, and a licence of the

ordinary, but not for occasional repairs. 2 Inst. 439 : 1 Mod*

273. See ante, [II. I. They must also take care to have in

the church a large bible, a book of common prayer, a book of

homilies, a font of stone, a decent communion table ;
with

bread and wine for the communion, a table-cloth, carpet, and

flagon, plate, and bowl of silver, gold, or pewter. Can* 20.

Y. B. S II. 5. p. 4: DocL $ Stud. 118: Deg. 151. Church-

wardens also are to sign certificates of persons taking the sacra-

ment, to qualify for offices. They are to see that the ten

commandments are set up at the East end of the church, and

other chosen sentences upon the walls, with a reading desk

and a pulpit, and a chest for alms, all at the charge of the

parish. U is also the duty of church-wardens to prevent any

irreverence or indecency from being committed in the church ;

and therefore they may pull off a person s hat in the church,

or even turn him out if he attempts to disturb the congre-

gation. The church being under the care of the church-

wardens, they may refuse to open it at the instance of any per-

son, except the parson, or any one acting under him. 1 Sand.

13 : 1 Lev. 196* : 1 Sid. 301 : 3 Salk. 37 : 12 Mod. 433 : Can,

85. They are not to suffer any stranger to preach, unless he

appears qualified, by producing a licence—and such preacher

is to register his name, and the day when he preached, in a

book. Can. 50. 52. The pulpit is exclusively the right of

the parson of the parish, and the church-wardens are punish-

able if they shut the door against him ; and his consent is ne-

cessary to a strangers preaching. 3 Sat/c. 87 - 12 Mod. 433.

See farther this Diet. tit. Church.

Church-yards.—By the canons of the church it is ordained

that the church-wardens, or quest-men, shall take care that

the church-yards be well and sufficiently repaired, found, and

maintained with walls, rails, or pales, as have been in each

place accustomed, at their charges, unto whom the same, by

law, appertaineth • they arc also to see that the church he

well kept and repaired ; and by a constitution of Archbishop

Winchelsca, this charge is to be at the expence of the pa-

rishioners. 2 Inst 4S9- (But one who has land adjoining to

the church-yard may by custom be hound to keep the fences

in repair.)
* Church-wardens shall suffer no plays, feasts, ban*

qucts, suppers, church-ales, drinkings, temporal courts or

leets, lay juries, musters, or any profane usage, to be kept in

the church or church-yard.—Nor shall they suffer any idle

persons to abide either in the church-yard or the church-

porch during the time of divine service or preaching, but

shall cause them to come in or to depart. So also, by the

common law, church-wardens may justify the removal of tu-

multuous persons from the church-yard to prevent them from

disturbing the congregation whilst the minister is performing

the rites of burial. 1 Mod. 168. And by the canon law may
prevent an excommumcntcd person from even entering into the

church -yard at any time or on any pretence.

By 5{) O r 3. c. 12. § 17- all buildings and lands purchased

and hired by church-wardens and overseers, by authority and

for the purposes of the act, shall be conveyed, devised, and

assured to the church-wardens and overseers and their succes-

sors, in trust for the parish ; and such church -wardens, &c.

shall and may accept, take, and hold in virtue of a body cor-

porate on behalf of the parish, all buildings and lands belong-

ing to the parish, &c.

Bv the 1 and 2 JV. 4. c. 59. the church-wardens and over-

seers may inclose from any forest or waste lands belonging to

the Crown, with the consent of the Treasury, any portion of

such forest or waste not exceeding 50 acres, for cultivating and

improving the same for the use and benefit of such parish and

the poor persons within the same.

Conventicles.— Church- wardens are to levy the penalties by

warrant of a justice, under stat. 22 Car. 2. c« 1.

County Rate.— See stat. 152 G. 2. c. 29.

Drunkenness.—Church-wardens are to receive the penalties

under stat. 4 G. 1. c. 5 : 21 G. 2. c. 7 : and 1 Jac. h c. 9.

See this Diet. tit. Constable,

Fast Days.—See stat. 5 Eliz. c. 5.

fire.—See this Diet. tit. Fire.

Game.—Church-wardens are to receive the penalties under

stat. 1 Jac. 1. c. 27.

Greenwich Hospital.— Chun h- wardens are to sign certifi-

cates of out-pensioners under stat. 3 G. 3. c. 16.

Hawkers and Pedlars.—C\\urd\-wardens are to apprehend,

and receive the penalties under stat. 9 and 10 JV. 3. c. 27, and

9 G. 2. c. 23.

Non-conformists.^Church-\varc\ens to levy the penalty r.f

12d. on persons not coming to church each Sunday, under

stat. 1 Eliz. c. 2,

Parson.—Church-wardens are to observe whether he reads

the thirty-nine articles twice a year, and the canons once in

the year, preaches every Sunday good doctrine, reads the

Common Prayer, celebrates the sacraments, preaches in his

gown, visits the sick, catechises children, marries according to

law, &c.

Parishioners.—Church-wardens to see if they come to

church, and duly attend the worship of God ; if baptism be

neglected; women not churched; persons marrying in pro-

hibited degrees, or without banns or licence ; alms-houses or

schouls abused; legacies given to pious uses; &c. Can. 11":

Cro. Car. 291 : 1 Vent. 114.

Poor.—Church-wardens are to act in conjunction with the

overseers; every church-warden being an overseer, but not

c contra.—See this Diet. tit. Overseer, Poor.

By 55 G. 3. c. 137. no church-warden {overseer, &c.) is to

be concerned in any contract for supplying the poor, while h
is in such office, on penalty of 100/., except in certain cases of

necessity specified in the act, under a certificate of two justices

of the peace. See 3 Barn. £; A. 145. An overseer who sup-

plied coals indirectly for the use of the poor was held not liable

to any penalty, unless he did it for his own profit. 3 Barn, $

Cres. 6. A farmer furnished the produce of his land to the

poor of the parish at a fair market price ; he was held liable to

penalties under the 55 G. 3. c. 137- 8 Taunt. 239-

j

Presentments.—Church-wardens, by their oath, are to pre-

sent, or certify to the bishop or his officers, all things pay-
able by the ecclesiastical law, which relate to the church, to

the minister, and to the parishioners. The articles which are

delivered to church-wardens for their guidance in this respect,

are, for the most part, founded on the book of canons, and on

rubricks of the common prayer. They are also bound by the

4 Jac. 1. c. 5, to prevent tippling or drunkenness, and bj

3 Jac. 1. c. 4. recusants. They need not take a fresh oath upon

each presentment they make, nor are they obliged to wake

presentments oftener than once a year; but they may do it as

often as they please, except there is a custom in the ptinsh.to

the contrary ;
and, upon default or neglect in the ehurcb-

wardens, the minister may present; but such presentniei*

ought to be upon oath. Can. 117: Cro. Car. 285. '2^ :1 V*
86. 114 : and see 1 Vent. 127 : 1 Sound. 13: 1 Std. 463.

Rales.— See ante, III. 1.

Recusa?its.—Soe Presentments, Non-conformists.

Registers.—Church-wardens shall provide a box wherein to

keep like parish register, with three locks and three keys;
i

w

of the keys to be kept by them, and one by the mujtfg

and every Sunday they shall see that the minister enter tfieww

all the christenings, weddings, and burials that have bapr^

the week before; and at the bottom of every page, they sow.



c ii r C I N

with the minister, subscribe their names: and they shall,

within a month after the 25th day of March, yearly, transmit

to the bishop a copy thereof for the year before, subscribed as

above. By stat. 23 G. 3. c. f>7- upon the entry of any burial,

marriage, birth, or christening in the regis!vr of any parish,

precinct, or place, a stamp duty of 3d. shall be paid ; and there-

fore the church-wardens and overseers, or one of them, Lire

directed to provide a book for this purpose, with proper stamps
for each entry, and to pay for the same, and for the stamps
contained therein, out of the rates under their management

;

and to receive back the moneys which shall be so paid from the

persons authorised to demand and receive the said duties.

Sunday.—Church-wardens to levy penalties for profaning

:

under stat. 1 Car. I. c. I. and 2[) Car. 2. c 7*

IV. Of their Accounts*—At the end of the year the church-

wardens are to yield just accounts to the minister and parish-

ioners, and deliver what remains in their hands to the parish-

ioners or to new churchwardens : in case they refuse, they may
be presented at the next visitation, or the new officers may by

process call them to account before the ordinary, or sue them by

writ of account at common law. Shaw. P. L. ?f>: 12 Mod. [) :

Bro.Acamui.il. Hut in laying out their money, they are

punishable for fraud only, not indiscretion. Gibs. IQ6:

1 Burn's Just. 34£) - Shaw. P. L, 7(J. Jf their receipts fall

short of their disbursements, the succeeding church-wardens
may pay them the balance, and place it to their account. 1 Rol.

Ah. 121 : Can. UK). &c. And the Court of Chancery on
application will make an order for the purpose. 2 Eq. Ah. 203 :

Pre. Ch> 43 : but see 4 Vin. (Svo.) 52[).

Church-ivardms de facto may maintain an action against a

former church-wurde-u for money received by him for the use

of the parish ; though the validity of the election of the plain-

tiffs to their office be doubtful, and though they be not the

immediate successors of the defendant. 2 11. Blacks! . 55[).

By the stat. 3 and 4 W* § M. c. 11. in all actions to be
brought in the courts of Westminster, or at the assizes, for

money mis-spent by church-wardens, the evidence of the

parishioners, other than such as receive alms, shall be taken

and admitted.

Church-wardens are comprehended within the purview of

the stats. 7 Juc. L c. 5. and 21 Jac. I.e. 12. as to pleading the

general issue to actions brought against them, and as to double

costs when they have judgment.
But in an action on the case against a church-warden for a

false and malicious presentment, though there be judgment for

him, yet he shall not have double costs ; for the statute does

not extend to spiritual affairs. Cro. Car. 285. 467*' 1 Sid. 463:
1 Pent. 86: 2 Hawk. P. C. 61 : Hardw. 125.

The Spiritual Court can only order the church-wardens' ac-

counts to be audited., but cannot make a rate to rc-imburse

them, because they are not obliged to lay out money before

they receive it. Hardw. 3Si : 2 Slra. 974 : Cro. Car. 285, 28(5.

But a custom that the church-wardens shall, before the end
of their year, give notice to the parishioners to audit their

accounts, and that a general rate shall be made, for the

purpose of re-imbursing them all money advanced, is good,

2 Andr. 32.

If there be a select committee or vestry elected by custom,

and the church-wardens exhibit their accounts to such com-
mittee, who allow the same, this shall discharge them from
being proceeded against in the Spiritual Court. 2 Lutw. 1027.

So of allowance at a vestry in general. Bunb. 247*

1 Vent. :>()7: 1 Sid. 281 : Raipn. 418 : 2 Barn. K. B. 421

:

Andr. 11. And if the Spiritual Court take any step whatever
after the accounts are delivered in, it is an excess of jurisdiction

for which prohibition will be granted, even after sentence.

3 'Perin Brp. S.

CHU RCH ESSE T, or churchse!, ciricseal.^ A Saxon word
used in Domesday, which is interpreted quasi semen ecclesiee,

corn paid to the church. Fleta says, it signifies a certain

measure of wheat, which in times past every man on St.

Martin's day gave to holy church, as well in the times of the

Britons as of the English ; yet many great persons, after the

coming of the Romans, gave their contribution according to the

ancient law of Moses, in the name of Jirst fruits ; as in the

writ of King Canutus sent to the Pope is particularly con-

tained, in which they call it churchsed. Selden's Hist. Tithes,

p. 216.

CHURCH-SCOT. Customary oblations paid to the parish*

priest ; from which duties the religious sometimes purchased

an exemption for themselves and their tenants,

CHU RCH-YA R D. Chiding, quarreling, or brawling there

is punishable ecclesiastically by 5 and 6 E. 6. c. 4. § 1 ; and by

27 G. 3. c. 14. the suit is to be commenced within eight

calendar months : and by 5 and 6 E. G. c. 4, striking with a

weapon, or drawing with such intent in any church-yard, is

punishable with loss of cars, burning, and excommunication.

Taking up dead bodies out of a church-yard, though for the

purpose of dissection, is an indictable offence. 2 T. R. 733 ;

Leach, 498 : Rex v. Gilles, Russ. $ Rt/. 366.

CHL'RLE, ccorle, carl. Was in the Saxon times a tenant

at will, of free condition, who held some land of the Thanes,

on condition of rents and services; which ceorles were of two

sorts ; one that hired the lord's tenementary estate, like our

farmers; the other that tilled and manured the demesnes

(yielding work and not rent), and were thereupon called his

sockmen or ploughmen. Spelm.

CINQUE PORTS, quinquc portus.~\ Those havens that

He towards France, and therefore have been thought by our

kings to be such as ought to be vigilantly guarded and pre-

served against invasion : in which respect they have an especial

governor, called Lord Warden of the Cinque Ports, and divers

privileges granted them, as a peculiar jurisdiction ; their warden

having ut} \ only the authority of an admiral amongst them,

but sending out writs in his own name, &c. 4 Inst. 222.

Camhdeu says, that Kent is accounted the key of England ;

and that William, called the Conqueror, was the first that

made a constable of Dover Castle, and warden of the Cinque

Ports, which he did to bring that country under a stricter sub-

mission to his government; but King John was the first who
granted the privileges to those ports which they still enjoy

:

however, it was upon condition that they should provide a

certain number of ships at their own charge for forty days, as

often as the king should have occasion for them in the wars,

he being then under a necessity of having a navy for passing

into Normandy, to recover that dukedom which he had lost.

And this service the Barons of the Cinque Ports acknowledged
and performed, upon the king's summons, attending with their

ships the time limited at their proper costs, and staying as long

after as the king pleased at his own charge. Sotnner of' Roman
Ports in Kent, See this Diet, tit. Navy.
The Cinque Ports, as we now account them, are, Dover,

Sandwich, Romuey, U'imhelsea, and Rye ; and to these we
may add Hythe and Hastings, which are reckoned as part or

members of the Cinque Ports ; though by the first institution

it is said that Winchelsea and Rye were added as members,
and that the others were the Cinque Ports: there are also

several other towns adjoining that have the privileges of the

ports. These Cinque Potts have certain franchises to hold

pleas, &c, and the king's writs do not run there; but on a

judgment in any of the king's courts, if the defendant hath no
goods, Sec. except in the ports, the plaintiff may get the records

certified into Chancery, and from thence sent by mittimus to

the Lord Warden to make execution. 4 Inst. 223 : 3 Leon. 3.

The constable of Dover Castle is Lord Warden of the Cinque
Ports. And there are several courts within the Cinque Ports ;

one before the constable, others within the ports themselves,

before the mayors and jurats ; another, which is called curia

quinque portuum apnd Shepway : there is likewise a court of

Chancery, in the Cinque Ports, to decide matters of equity ;

but no original writs issue thence. 1 Dant\ Ab. 793. The juris-

2q2
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diction of the Cinque Ports is general, extending to personal,

real, and mixed actions ; and if any erroneous judgment is

given in the Cinque Ports before any of the mayors and jurats,

error lies according to the custom, by bill in nature of error,

before the Lord Warden of the Cinque Ports, in his court of

Skcpwag. And in these cases the mayor and jurats may be

fined, and the mayor removed, &c. 4 Inst. 334 : Cromp.

Jurisd. 138.—And error lies from the court of Shepwa/j to the

Court of K. B. JcuL fail Sid. 356.

It has been observed that the Cinque Points are not jura

regalia, like counties palatine, but are parcel of the county of

Kent : so that if a writ be brought against one for land within

the Cinque Ports, and he appears and pleads to it, and judg-

ment is given against him in the Common Pleas, this judg-

ment shall bind him ; .for the land is not exempted out of the

county, and the tenant may waive the benefit of his privilege*

Wood's Inst. 519-
The Cinque Ports cannot award process of outlawry. Cro.

Eliz. 910. And a quo minus lies to the Cinque Ports. Ibid.

yil. If a man is imprisoned at Dover by the Lord Warden,

an habeas corpus may be issued ; for the privilege that the

kind's writ lies not there is intended between part// and part//
s

and there can he no such privilege against the king ; and an

habeas corpus is a prerogative writ, by which the king demands

an account of the liberty of the subject* Cro. Jac. 54:3 : 1 AY/.v.

Ab. 447-

Certiorari lies to the Cinque Ports, to remove indictments

;

and the jurisdiction that brev. dom. regis non currit is only in

civil causes between party and party, 2 Hawk. P. C. c. 27 •

§ 24,

By stat. 51 G. 3. c. 36. the king is empowered to appoint

justices of the peace within and throughout the liberties of the

Cinque Ports for facilitating the execution of justice ; but such

justices are not to interfere with the power of the sessions

within the several Cinque Ports, nor within the corporate

towns of Pevensey, Seaford, Lydd, Folkestone, Feversham,

Fordwich, Tenterden, or Deal; nor to claim any authority

with those towns, nor any right or privilege belonging to any

member of those corporations.

C1RCADA. A tribute anciently paid to the bishop or arch-

deacon for visiting the churches, JJu Frvsne.

CIRCUITY OF ACTION, circuilus actionis.^ A longer

course of proceeding to recover a thing sued for than is needful

:

as if a person grant a rent-charge of 10/. per annum out of

his manor of B,, and after the grantee disseiseth the grantor

of the same manor, who brings an assise and recovers the land,

and 20/. damages, which being paid, the grantee brings his

action for ] 0L of his rent due during the time of the disseisin,

which he must have had if no disseisin had been : this is called

circuit// of action 3 because as the grantor was to receive 201.

damages, and pay 10/. rent, he might have received but 10/.

only for damages, and the grantee might have kept the other

10/. in his hands by way of retainer for his rent, and so saved

his action, which appears to be needless. Terms de Le/j. If

the obligee in a bond covenant not to sue the obligors, this

may be pleaded as a release in order to avoid circuity of action ;

but if he covenant not to sue one of two obligors, this shall not

operate as a release to the other. See tit. Action ; and sec

4 Term R. 4?0.

CIRCUITS. Certain divisions of the kingdom appointed

for the judges to go twice a year, for administering of justice,

in the several counties. These circuits are made in the respec-

tive vacations, after Hilary and Trinity terms. As to their

antiquity, see Madd. Hist. Exck. c. 3. § 12: Wynnes, Eun.

v. 2. o77- See tits. Assize, Nisi Prius.

The several counties of England are divided into six circuits,

viz. L Midland; containing the counties of Northampton,

Rutland, Lincoln, Nottingham, Derby, Leicester, Warwick

—

2. Norfolk j
Bucks, Bedford, Huntingdon, Cambridge, Nor-

folk, Sutiolk

—

3. Home; Hertford, Essex, Kent, Sussex^

Surrey— t- Oxford ; Berks, Oxford, Hereford, Salop, Glou-

cester, Monmouth, Stafford, Worcester— 5. Wksjtern; South-

ampton, Wilts. Dorset, Devon, Cornwall, Somerset

—

6. North-
ern ; York, Durham, Northumberland, Cumberland, West-

morland, Lancashire. Wales is now divided into two circuits,

one embracing the counties of North Wales and Chester,

and the other the counties of South Wales. And since the

1 W. 4f. c. 70. one of the English judges holds the assizes for

the several counties of South Wales, and one for the counties

of North Wales, and the two judges together hold the assies

at Chester. See farther tit. Assize. See 3 G. 4. c. 10. as to

tiie power of opening and reading the circuit commissions on a

dav subsequent to the dav named therein.

CIRCUxMSFECTE AGATIS. Is the title of a statute

made anno Hi E. 1. st. k relating to prokjbifions, prescribing

certain cases to the judges, wherein the king's prohibition liti

not. 2 InsL 187. *See~tit. Prohibition.

CIRCUMSTANTIAL EVIDENCE. See tit Evidem,

CIRCUMSTANTIBUS. By-standers; a word of art,

signifying the supplying or making up the number of jurors,

if any impanelled appear not, or appearing are challenged by

either party, by adding to them so many of such as are present,

or siatiding b/j (fates de circa nistantibus), who are qualified a*

will serve the turn. See tit. Jur/j.

CIRCUMVENTION, is any act of fraud, whereby a person

is reduced to a deed by decreet. Scotch Diet.

CITATION, citatu>r\ A summons to appear, applied par-

ticularly to process in the Spiritual Court. The Ecclesiastical

Courts proceed according to I he course of the civil and canon

laws, by citation, libel, &c. A person is not generally to be

cited to appear out of the diocese, or peculiar jurisdiction where

he lives ; unless it be by the archbishop, in default of the

ordinary ; where the ordinary is party to the suit, in cases

of appeal, &c 5 and by law a defendant may be sued where he

lives, though it is for subtracting tithes in another diocese, &c

1 Xcls. 449. By the stat. 23 H. 8. C. {). every archbishop may

cite any person dwelling in any bishop's diocese within his

province for heresy, &c, if the bishop or other ordinary con-

sents ; or if the bishop or ordinary, or judge, do not do hi*

duty in punishing the offence. Where persons are cited out of

their diocese, and live out of the jurisdiction of the bishop 1

prohibition, or consultation, may be granted : but where pcrsoa?

live in the diocese, if when they are cited they do not appear,

they are to be excommunicated, &c. The above statute was

made to maintain the jurisdiction of inferior dioceses; and if

any person is cited out of the diocese, &c„ where the civil or

canon law doth not allow it, the party grieved shall have

double damages. If one defame another within the peculiar

of the archbishop, he may be punished there; although to

dwell in any remote place out of the archbishop's peculiar,

Oodb. l<)0. See lit. Courts Ecclesiastical.

CITY, civitas.2 According to Cored is a town corporate,

which hath a bishop and cathedral church, which is called

civitas, oppidum, and urbs; civitas, in regard it is governed by

justice and order of magistracy ;
oppidum, for that it contain*

a great number of inhabitants; and urbs, because it is in

form begirt about with walls. But Crompton, in his Jurisdic-

tions, where he reckons up the cities, leaveth out Ely, although

it hath a bishop and cathedral church; and puts in West-

minster, though it hath not at present a bishop: and w
Edward Coke makes Cambridge a city ;

yet there is no men-

tion that it was ever an episcopal see. Indeed it appears by the

stat. 35 H. 8. c. 10. that there was a bishop of Westminster;

see tit. Bishops; since which in stat. 17 Eliz. c. 5. it is terrad

a citi/, or borough: and notwithstanding what Coke observes

of Cambridge, in the old stat. 11 H. 7. c. 4. Cambridge »

called only a town;
m 9

.

Kingdoms have been said to contain as many cities as the?

have sees of archbishops and bishops ; but according to Blow-

cit/j is a word which hath obtained since the Conquest ;
vM ®

the time of the Saxons there were no cities, but all great tojfl*

were called burghs, and even London was then styled Low0*'
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Bourg ; as the capital of Scotland is now called Edinburgh.

And long after the Conquest the word city is used promiscu-

ously with the word burgh, as in the charter of Leicester it is

called both civitas and hurgus ; which shows that those writers

were mistaken that tell us every cihj was or is a bishop s see.

And though the word city signifies with us such a town corpo-

rate as hath usually a bishop and cathedral church, yet it is

nut always so.

A city , says Blackstone, is a town incorporated, which is

or hath been the see of a bishop ; and though the bishoprick

be dissolved, as at Westminster, yet still it remaineth a city.

1 Comm. 114.

It appears, however, that Westminster retained the name of

city j not because it had been a bishop's see, hut because it was
expressly created such, in the letters-patent by King Hen, VIII.

erecting it into a bishoprick See Burnet's Reform* Appx.

There was a similar clause in favour of the other five new
created cities, Chester, Peterborough, Oxford, Gloucester, and

Bristol: the charter for Chester is in Gih* Cod. 144<); and that

for Oxford in ] i Ki/m. Feed. 854. Lord Coke seems anxious

to rank Cambridge among the cities* Mr. Wooddeson, late

Vinerian Professor (see his Lectures, i. 302 ) has produced a de-

cisive authority that cities and bishops' sees had not originally

any necessary connexion with each other. It is that of In-

gulp/ms, who relutes that at the great council assembled in

1072, to settle the claim of precedence between the two arch-

bishops, it was decreed that bishops' sees should be transferred

from towns to cities*

The accidental coincidence of the same number of bishops

and cities would naturally produce the supposition that they

were connected together as a necessary cause and effect ; it is

certainly a strong confirmation of the above authority that the

same distinction is not paid to bishops' sees in Ireland.

Mr. Margrave, in his notes to 1 Inst* 110. proves that al-

though Westminster is a city, and has sent citizens to parlia-

ment from the time of Ed. VI. it never was incorporated ; and
this is a striking instance in contradiction of the learned opi-

nions there referred to, viz. that the king could not grant

within time of memory to any place the right of sending mem-
bers to parliament without first creating that place a corpora-

tion, ] Comm. edit. 11§3, in n. See also tits. Parliament

,

liishopx, Borough, &t\

CIVIL LAW. Is defined to be that law which every par-

ticular nation, common wealth, or city, has established pecu-
liarly for itself: jus civile est, quod quisquc popu Ius sihi consti-

tuit. Just. Inst* Now more properly distinguished by the name
of municipal law: the term Civil Law being chiefly applied to

that which the old Romans used, compiled from the laws of
nature and of nations. The Roman law was founded first,

upon the regal constitutions of their ancient kings; next upon
the twelve tables of the Decemviri ; then upon the lawT

s or
statutes enacted fay the Senate or people ; the edicts of the
Pralor and the Hespansa Prudenlum, or opinions of learned
lawyers; and lastly, upon the imperial decrees or constitutions
of successive emperors.—These had by degrees grown to an
enormous hulk ; but the inconvenience arising therefrom was
in part remedied, by the collections of three private law vers,

Gregorius, Hermogenes, and Papsnius ; and afterwards by the
Emperor Theodosius the younger, by whose orders a code was
compiled, A. D. 45S, being a methodical collection of all the
imperial constitutions then in force ; which Tkeodosian Code
was the only book of civil law received as authentic in the
western part of Europe, till many centuries after.— For Justi-

nian commanded only in the eastern remains of the empire
;

and it was under his auspices that the present body of Civil

Laws was compiled and iinished bv Trebonian, about the vear
533.

This consists of,— 1. The Institutes; which contain the ele-

ments or first principles of the Roman law, in four books.

—

2. The Digests or Pandects, in fifty books ; containing the
opinions and writings of eminent lawyers, digested in a sys-

tematic method.

—

3. A New Code, or collection of imperial

constitutions, in twelve books; the lapse of a century having
rendered the former code of Theodosius imperfect.—4. The
Novels, or new constitutions posterior in time to the other books,

and amounting to a supplement to the code containing new
decrees of successive emperors, as new questions happened to

arise.—These form the body of the Roman law, or Corpus

Juris Civilts, as published about the time of Justinian; which,

however, soon fell into neglect and oblivion till about the year

U 30, when a copy of the Digests was found at Ainalii, in

Italy; which accident, concurring with the policy of the

Roman ecclesiastic, suddenly gave a new vogue and authority

to the Civil Law, and introduced it into several nations.

1 Comm. 80, 81,

The Digests or Pandects, was collected from the works and

commentaries of the ancient lawyers, some whereof lived before

the coming of our Saviour. The whole Digest is divided into

seven parts: the first part contains the elements of the taw, as

what is justice, right, &c. The second part treats of judges

and judgments. The third part of personal action, &c. The
fourth part of contracts, pawns, and pledges. The fifth part

of wills, testaments, &c. The sixth part of the possession of

goods. The seventh part of obligations, crimes, punishments,

&c. The Institutes contain a system of the whole body of law,

and are an epitome of the Digest divided into four books; but

sometimes they correct the Digest ;
they are called Institutes,

because they are for instruction, and show an easy way to the

obtaining a knowledge of the Civil Law: but they are not so

distinct and comprehensive as they might be, nor so useful at

this time as they were at first. The Noveh, or Authentic*,

were published at several times, without any method ; they are

termed Novels as they are nefv laws, and Aui lien tics, being

authentically translated from the Greek into the Latin tongue;

and the wThole volume is divided into nine collations, constitu-

tions, or sections; and they again into J 68 novels, which also

are distributed into certain chapters. The first collation re-

lates to heirs, executors, Sec. ; the second, the state of the

church ; the third is against bawxls ; the fourth concerns mar-
riages, eve. ; the fifth forbids the alienation of the possessions

of the church; the sixth shows the legitimacy of children, etc.

;

the seventh determines who shall be witnesses ; the eighth

ordains wills to be good, though imperfect, &c. ; and the ninth

contains matter of succession in goods, &c» Diet. See Stft*

lion's Decline and FrlL vol. X. chap, 11.

To these tomes of the Civil Law we may add the Book of
Feuds, whii h contains the customs and services that the sub-

ject or vassal owcth to his prince or lord, for such lands or fees

as he holdeth of him. The Constitutions of the Emperor were
either by a rescript, which was the letter of the Emperor in

answer to particular persons who inquired the law of him ; or

by edict, which the Emperor established of his own accord,

that it might he generally observed by every subject ; or by
decree, which the Emperor pronounced between plaintiff and
defendant, upon hearing a particular cause. The power of

issuing forth rescripts, edicts, and decrees, was given to the

prince by the lex rcgia, wherein the people of Rome wholly
submitted themselves to the government of one person, viz.

Julius C^sar, after the defeat of Pompey, Sec. And by this

submission the prince could not only make laws, but was
esteemed above all coercive power of them. Diet.

How far the Civil Law is adopted and of force in tin's king-

dom, sec tit. Canon Law.
ISefore the Reformation decrees were as frequent in the

Canon Law as in the Civil Law— Many were graduates //

utroque jure or utriusque juris. J. U. D. or juris utriusque

doctor, is still common in foreign universities. But Hen. VI II.

in the twenty-seventh year of his reign, when he had renounced

the authority of the Pope, issued a mandate to the University

of Cambridge, to prohibit lectures and the granting degrees in

Canon Law in that University. Stat. Acad. p. 137—It i*

probable that at the same time Oxford received a similar pro-
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hibition, and that degrees in canon law have ever since been

discontinued in Endand. 1 Comm. 392. in n.

CIVIL LIST. See tit. King*

TO CLACK WOOL. Is to cut off the sheen's mark,

which makes it weigh lighter ; as to force wool, signifies to clip

off" the upper and hairy part thereof; and to bard it, is to cut

the head and neck from the rest of the fleece. StaL 8 II. 6\

c. 22.

CLADES. Clida, cleta, cleia, from the Brit, die, and the

Irish clia.] A wattle or hurdle ; and a hurdle for penning or

folding of sheep is still in some counties of England called a

cley. Paroch. Antiq. p. .575.

CLARENDON, Constitutions of. Certain Constitutions

made in the reign of Hen. IL A. D. 1164, in a great council

held at Clarendon, whereby the King cheeked the power of the

Pope, and his clergy, and greatly narrowed the total exemption

they claimed from the secular jurisdiction. 4 Com. 422.

CLARETUM. A liquor made of wine and honey, clarified

or made clear by decoction, &c, which the Germans, French,

and English, called hippocras : and it was from this the red

wines of France were called clareL— Girald. Camb. apud

Wharton. Ang. Sax. Par. 2. p. 480.

CLAIM, ctameUm.] A challenge of interest in any thing

that is in the possession of another, or at least out of a man's

own possession ; as claim by charter, by descent, &c.

In Plow. Comm. 359. (« ) fyer* C. X is said to have defined

claim to be, a challenge of the oTvnership or property that one

hath not in possession, but which is detained from him by

wrong.
Claim is either verbal, where one doth, by words claim and

challenge the thing that is so out of his possession ; or it is by

an action brought, Sec. ; and sometimes it relates to lands, and

sometimes to goods and chattels. Lit. Sect. 420. Where any

thing is wrongfully detained from a person, this claim is to be

made; and the party making it may thereby avoid descents of

lands, disseisins, &c. and preserve his title, which otherwise

would be in danger of being lost. Co. Lit. 250. A man who
hath present right or title to enter, must make a claim ; and in

ease of reversions, &c. one may make a claim where he hath

right, but cannot enter on the lands: when a person dares not

make an entry on land, for fear of being beaten or other injury^

he may approach as near as he can to the land, and claim the

same ; and that shall be sufficient to vest the seisin in him.

1 Inst. 250. See tit. Entry.

If nothing doth hinder a man, having a right to land, from

entering or making his claim; there he must do so, before he

shall be said to be in possession of it, or can grant it over to

another ; but where the party who hath right is in possession

already, and where an entry or claim cannot be made, it is

otherwise. 1 Hep. 157. A claim will divest an estate out of

another, when the party must enter into some part of the land;

but if it be only to bring him into possession, he may do it in

view. By claim of lands in most cases is intended a claim

with an entry into part of the lands, or by a near approach to

it. Co. Lit. 252. 254 : Popk. 67 One in reversion after an

estate for years, or after a statute-merchant, staple, or elegit

j

may enter and make a claim to prevent a descent cr avoid a

collateral warrantry. And claim of a remainder by force of a

condition must be upon the bind, or it will not be sufficient.

Co. Lit. 202.

If a man seised of lands in right of his wife make a feoff-

ment in fee on condition, and the husband dieth, and then the

condition is broken, and the heir enters; in this case the wT ife

need not claim to get possession of her estate, for the law doth

vest it in her without any claim. Co. Lit. 202: 8 Rep. 43.

The claim of the particular tenant shall be good for him in

reversion or remainder ; and of him in reversion, &c. for par-

ticular tenant: so claim of a copyholder will be good for the

lord, &c* But if tenant for years, in a court of record, claim

the fee of his land, it is a forfeiture of his estate. Ploivd. 359 '

Co. Lit- 251. A claim may be made by the party himself;

and sometimes by his servants or deputy : and a guardian in

soccage, &c. may claim, or enter, in the name of the infant that

hath right, without any commandment. Co. Lit. 24-5.

Claim or entry should be made as soon as may be ; and bv

the Common Law it is to be within a year and a day after the

disseisin, &c.; and if the party who hath unjustly gained the

estate do afterwards occupy the land, in some cases an assise,

trespass, or forcible entry, may be had against him. Lit, Scd,

426. 430.

If a fine is levied of lands, strangers to it are to enter and

make a claim within five years, or be barred : infants after

their age, feme coverts after the death of their husbands, &c.

have the like time by stat. 1 /?. 3. c. 7- See tit. Fines.

Continual Claim, is where a man ha tli right and title to

enter into any lands or tenements, whereof another is seised in

fee, or in fee tail ; if he who hath title to enter makes cow-

itnual claim to the lands or tenements before the dying seised

of him who holdeth the tenements, then, though such tenant

die thereof seised, and the lands or tenements descend to his

heir, yet may he who hath made such continual claim, or his

heir, enter into the lands or tenements so descended, by reason

of the continual claim made, notwithstanding the descent. So

{Si come) s in case a man be disseised, and the disseisee makes

continual claim to the tenements in the life of the disseisor,

although the disseisor dieth disseised in fee, and the land

descend to his heir, yet may the disseisee enter upon the pos-

session of the heir, not wit li standing the descent. Litt. § 414.

But such claim must always be made within the year and

the day before the death of the person holding the land; for if

such tenant do not die seised within a year and a day after

sueh claim made, and yet he that hath right dares not enter,

he must make another claim, within the year and the day after

the first claim, and so totics quoties, that he may be snre his

claim shall always have been made within a year and a day

before the death of the tenant ; and henee it seems it is called

Continual Claim. See farther tit. Entry ; as also Descent.

By stat. 32 H. 8. c. 43. five years must elapse without entry

or continual elaim, in order that a descent on the disseisors

death should take away the entry of the disseisee, or his heir;

but after the five years the disseisee must make continual

claim, as before the statute. And by stat. 4 Anne, c. l&§lti.

no claim (or entry) shall be of effect to avoid a fine, unless an

action shall be commenced thereon within a year, and prose-

cuted with effect. See tits. Fine, Entry, Disseisin, &o-Ami

for farther particulars, see 1 Inst. 150. and n t

Claim op Liberty. A suit or petition to the king in the

Court of Exchequer, to have liberties and franchises confirmed

there by the king's attorney general. Co. Ent.

Clam e a admittenda in Itinere per Attornatum.

An ancient writ by which the king commanded the justice* in

eyre to admit a person's claim by attorney who was employed

in the kings service, and could not come in his own person.

Keg. Ori?. 19-

CLASSIARIUS. A seaman, or soldier semng at sea.

Chart. Carol. 5 Imperator. Tkomce Condi. Surr. dat. in urk

Londinienxi, 8 Junii 1522.

CLAUD, Brit.'] A ditch: dandere, to enclose, or turn

open fields into enclosures. Paroch. Antiq. 23b.

CLAVES INSULJE. A term used in the Isle of Ma*

where all ambiguous and weighty cases are referred to twelve

persons, whom they call claves insuke, i. e. the keys of U>£

island.
,

CLAVIA, In the inquisition of Serjcanties in the 12N

and 13th years of King John, within the counties of Essexm
Hertford, Boydin Aylet tenet quatuor lib ierrce in Bradm^

per manum Willielmi de dono per scrjeaidiam clavie, viz. V
the serjeanty of the club or mace. Brady s Append. Introduce

to Eng. Hist. 22, .

CLAVIGERATUS. A treasurer of a church. Mon.At^

torn, li p. 184.

CLAUSE IRRITANT, is any provision which makes »
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penalty be incurred, and the obligation to be null for the

future; or upon any other account, makes the right to vacate

or resolve. Scotch Diet.

CLAUSE RESOLUTIVE, is a provision, whereby the

contract to which it is affixed is, for non-performance, declared

to have been null from the beginning. Scotch Diet.

CLAUSE ROLLS, rohdi clausi.J Contain all such matters

of record as were committed to close writs; these rolls are

preserved in the Tower.
CLAUSUM FREG IT. See tits. Capias, Common Pleas.

CLAUSUM PASCHI^E. Stat. Westm. L In craslino

clausi Paschrc, or In crastino octabis Pascha?, which is all one,

that is, the morrow of the utas (or eight days) of Easter,

2 Inst. 157* Clausum Pascha, i. e. Dominica in allns ; sic

dictum, quod Pascha claudat. Mount.—The end of Faster— the

Sunday after Easter-Da v.

CLAUSURA HEY IE. The enclosure of a hedge. Mai.

Plac. in kinere apud Vestriant, ami. 14 //. 7.

CLAWA. A close, or small measure of land. Man. Aug.

torn. 2. p. 250.

CLERGY.

Clems '] Signifies the assembly or body of clerks or eccle-

siastics, being taken for the whole number of those who are de

clero Domini, of our Lord's lot or share, as the tribe of Levi

was in Judea; and are separate from the noise and hustle of

the world, that they may have leisure to spend their time in

the duties of the Christian religion.

The clergy in general were heretofore divided into regular

and secular ; those being regular which lived under certain

rules, being of some religious order, and were called men of re-

ligion, or, the religious ; such as all abbots, prims, monks, &c.

The secular were those that lived not under any certain rides

of the religious orders, as bishops, deans, parsons, Sec.—Now,
the word clergy comprehends all persons in hoi if orders, and in

ecclesiastical offices, viz. archbishops, bishops, deans and chap-

ters, archdeacons, rural deans, parsons (who are either rectors

or vicars), and curates,—to which may be added parish clerks,

who formerly frequently were, and yet sometimes are, in

orders.—As to the law more peculiarly respecting each of
1

these, see the several tits, particularly tit. Parson.

This venerable body of men have several privileges allowed

them by our municipal laws, and had formerly much greater, '

which were abridged at the time of the reformation, on account

of the ill use which the Popish clergy laid endeavoured to

make of them ; for the laws having exempted them from
almost every personal duty, they attempted a total exemption

from every secular tie. The personal exemptions, how-
ever, for the most part continue; a clergyman cannot be com-
pelled to serve on &jury, nor to appear at a Court Leet, or

view of frank-pledge, which almost every other person is

obliged to do. 2 Inst. 4. (See tit. Court Leet.) But if a
layman is summoned on a jury, and before the trial takes

orders, he shall, notwithstanding, appear and be sworn.
4 Leon. 1£)0. A clergyman cannot be chosen to any temporal
office, as bailiff, reeve, ton stable, or the like, in regard of his

own continual attendance on the sacred function. Finch, L. 88.

During his attendance on divine service he is privileged from
arrests in civil suits ; for a reasonable time, eundo, redeundo,

Sp morando. to perform service. Stats. 50 E. 3. c. 5 : 1 R. 2.

c. 16; 12 Co. 100: 9 G. 4. c. 31. § 23. In cases of felony he
had (while it existed; benefit of clergy, without being branded ;

and might likewise have it more than once. See post, Clergy,

Benefit of.—Clergymen also have certain disabilities ; they are

not capable of sitting as members of the I louse of Commons.
Stat. 41 G. 3. c. 63. See tit. Parliament.

By stat. 21 II S. c. 13. the clergy were not (in general)

allowed to take any lands or tenements to farm, on pain of 10/.

per month, and total avoidance of the lease ; unless where they
had not sufficient glebe, and the land is taken for the necessary

expences of their household, § 8.— Nor, on like penalty, to keep

any tanhouse, or hrewhouse.— N'or to engage in any trade, or
sell merchandize, on forfeiture of treble value.

See 43 G. 3. c. 84: 54 G. 3. c. 175 : 57 G. 3. c. 99. as to

England, and 5 G, 4. c. Ql. as to Iieland, regulating the resi-

dence, &c. of the clergy, and this Did. tit. Residence.

As to increasing of small livings in England, by what is

usually termed Queen Anne's bounty, see stats. 2 and 3 Anne,
c. 1 1 : 1 G. i.e. 10 : 43 G. 3. c. 107 : 45 G. 3. c. 84 : 55 G. 3.

j

c. 147* In Ireland, by Archbishop Boulter's charity; see

Irish Act, 29 G. 2. c. 18. as amended by 46 G. 3. c. 60.

As to augmenting and modifying the stipends of the clergy

of Scotland, see 48 G. 3. c 138: 50 G. 3. c. 84: and as to

augmentations in England, see 1 and 2 W. 4 c 45.

As to stipendiary curates in England, sea stat, 53 G. 3. 149:

54 G. 4. c. 175,

See farther, tits. Church, Curate, First-fruits, Ordinalion
t

Parson , Residence.

By the statute called Articuli Cleriy 9 2. st. 1. c. 3. if

any person lay violent hands on a clerk, the amends for the

peace broken shall be before the king (that is, by indictment),

and the assailant may also be sued before the bishop, that ex-

communication or bodily penance may be imposed; which, if

the offender will redeem by money, it may be sued for before

the bishop. See 4 Comm. 217.
Although the Clergu claimed an exemption from all secular

jurisdiction, yet Mat. Paris tells us, that soon after William

the First had conquered Harold, lie subjected the bishoprics

and abbeys who held per baroniam, that they should be no
longer free from military service ; and for that purpose he in an
arbitrary manner registered how many soldiers every bishopric

and abbey should provide, and send to him and his successors in

time of war ; and having placed these registers of ecclesiastical

l

servitude in his treasury, those who were aggrieved departed
1 out of the realm : but the clergy were not till then exempted
from all secular service ; because, by the laws of King Edgar,
they were bound to obey the secular magistrate in three cases,

viz, upon any expedition to the wars, and to contribute to the

building and repairing of bridges, and of castles for the defence
of the kingdom. It is probable, that by expedition to the
wars it was not at that time intended they should personally

serve, but contribute towards the charge: one they must do,

as appears by the petition to the king, anno 126*7, viz. I t

omnes clerici tenmles per baroniam velfeudum laicum, persona-
liter armafi procederent contra regis adversaries, vet iantum
servilium in expedition* regis invenirent, quantum pertineret ad
tanturn terrain vel tenementurn. But their answer was, that
they ought not to fight with the military but with the spiritual

sword, that is, with prayers and tears; that they were to
maintain peace and not war; and that their baronies were
founded on charity ; for which reason they ought not to per-
form any military service. Blount.

That the clergy had greater privileges and exemptions at

common law than the laity is certain ; for they are confirmed
to them by Magna Charta, and other ancient statutes ; but
these privileges are in a great measure lost, the clergy being
included under general words in later statutes; so that clergy-

men are liable to all public charges imposed by act of parlia-

ment, where they are not particularly excepted as above stated.

Their bodies are not to be taken upon statute- merchant or
staple, &c. ; for the writ to take the body of the conusor is

si laicus sit ; and if the sheriff or any other officer arrest a
clergyman upon any such process, it is said an action of
false imprisonment lies against him that does it, or the
clergyman arrested may have a supersedeas out of Chancerif.

2 Inst. 4.

In action of trespass, account, Sec. against a person in holv

orders, wherein process of capias lies, if the sheriff return

that the defendant is clericus beneficiatus nullum habeas laicum

feodum uln summoneri potest ; in this case the plain ti ft" cannot
have a capias to arrest his body ; but the writ ought to issue

to the bishop^ to compel him to appear, &c. But on execution
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had against such clergyman, a sequestration shall be had of

the profits of his benefice. 2 Inst. 4: Degge, 157.

By stat. 9 G. 4. c. 31, § 23. the arresting a clergyman on

civil process while performing divine service (or in his going or

returning) is made a misdemeanor.
The foregoing are all the privileges remaining on civil

accounts: though by the common law, they were to be free

from the payment of tolls, in all fairs and markets, as well for

all the goods gotten upon their church livings, as for all goods

and merchandises by them bought to be spent upon their rec-

tories; and they had several other exemptions, &e.

Upon proof of repeated acts of incoutinency, habitual pro-

fligacy, and immorality of a clergyman, coupled with constant

neglect of duty, the Ecclesiastical Court is bound at once to pro-

ceed to deprivation. Burgoyjie v. Free, affirmed by the dele-

gates, 2 IJagg. Rep. 55(1 66k.

CLERGY, Benefit op.

This was formerly a subject of great importance and cu-

riosity. It is treated of at length in Blackstone's chapter on

that subject. 4 Comm. 305. By the act 7 and 8 G, 4. c. 28.

§ 6. (for England) and 9 G. 4. c. 54. § 12. ( for Ireland) this

privilege is abolished. The distinction therefore between the

various sorts of felonies now is ?
their being capital or ?wl

capital; the former being punishable by death, and the latter

by transportation, imprisonment, &c. A proviso is added to the

repealing clause, " that nothing in the act contained shall pre-

vent the joinder in any indictment of any counts wThich might

have been joined before the passing of the act."

By a previous act of 7 and S G. 4. c, 27. the several statutes

regulating this privilege were repealed.

By § 7. of the act 7 and 8 G. 4. c. 28 (and § 13. of the act

f> G. 4. c. 54) it is enacted that no person convicted of felony

shall suffer death, unless for some felony excluded from the

benefit of clergy, before the first day of the session in which

the act was passed, or made punishable with death by some act

passed after that day.

By subsequent sections of the acts every person convicted of

felony not punishable by death shall be punished in manner
prescribed by the acts relating to the felony ; and every person

convicted of any felony for which no punishment is specially

provided shall be deemed punishable by transportation, imprison-

ment, &c. See farther tits. Felony, Larceny, Transportation, &c.

This Benefit of Clergy had its original from the pious

regard paid by Christian princes to the church in its infant

state ; and the ill use the Popish ecclesiastics soon made of that

pious regard. The exemptions which they granted to the

church were principally of two kinds: 1. Exemption of places

consecrated to religious duties from criminal arrests, which was

the foundation of sanctuaries ; 2* Exemption of the persons

of clergymen from criminal process before the secular judge

in a few particular cases, which was the true original and

meaning of the privilegium clericale.

In England, however, a total exemption of the clergy from

secular jurisdiction could never be thoroughly effected, though

often endeavoured by the clergy ; and therefore, though the

ancient privilegium elericale was, in some capital cases, yet it was

not universally allowed. And in those particular cases the use

at first was for the bishop or ordinary to demand his clerks to be

remitted out of the king's courts as soon as they were indicted :

till it was tonally settled, in the reign of Henry IV. that the

prisoner should first be arraigned, and might either then claim

his benefit of clergy, by way of declinatory plea
;

or, after

conviction, by way of arresting judgment. The latter was
most usually practised, being more to the satisfaction of the

court to have the crime previously ascertained by confession, or

the verdict of a jury ; and also more advantageous to the pri-

soner himself, who might possibly be acquitted, and so need

not the benefit of his clergy at all.

Clekico infra sackos Ohdines constitute, non
Eligendo in Officium. A writ directed to those who

have thrust a bailiwick, or otheT ofhee upon one in holy orders,

charging them to release him. Reg. Orig. I4£.

Clerico capto per Statutum Mercatorui*, &l\ A
writ for the delivery of a clerk out of prison, who is taken and

imprisoned upon the breach of a statute merchant. Reg, Qrjg,

147. See ante, tit. Clergy.

Clerico convicto commtsso Gaol/b in defects Or.

dtkarii deliberandi An ancient writ, that lay for the tfe-

liven/ of a clerk to his ordinary, that was formerly cotivicfednf

felony, by reason his ordinary did not challenge him according

to the privileges of clerks. Reg. Orig. 69- See ante, tit. Clergy.

CLERK, ctericus-2 The law term for a clergyman, antfby

which all of them who have not taken a degree are designated

in deeds, &c. In the most general signification is one that

belongs to the holy ministry of the church ; under which,

where the Canon Law hath full power? are not only compre-

hended sacerdotes and diacotii, but also subdiaconi, lectom,

acolyii, exorcistce, and ostiarii : but the word has been an-

ciently used for a secular priest ; in opposition to a religious

or regular; Paroch. Antiq. 171; nnd is said to be properly

a minister or priest, one who is more particularly called in

sortem Domini. Blouut,

Clerk. In another sense denotes a person who practises

his pen in any court, or otherwise ; of which clerks there are

various kinds, in several offices, &c. The clergy, in the

early ages, as they engrossed almost every other branch of

learning, so wTere they peculiarly remarkable for their profi-

ciency in the study of the law. Nullus clericus nisi causidievs

is the character given of them soon after the Conquest by

William of Malmsbury. The judges therefore were usuallj

created out of the sacred order ; and all the inferior offices

were supplied by the lower clergy, which has occasioned their

successors to be denominated clerks to this day. 1 Comm. ]*

Clerk of the Acts, An officer in the Navy Office,

whose business it is to record all orders, contracts, bills, war*

rants, &c. transacted by the Lord High Admiral, or Lords Com-

missioners of the Admiralty, and Commissioners of the Navr,

See stat. 22 and 23 Car. 2, c. 1 1 « But see now as to the transfer

of the business of the Navy Office to the Admiralty, 2 WA.cM
Clerk of Affidavits. In the court of Chancery, is an

officer that files all affidavits made use of in court.

Clerk of the Assize. Is he that writes all things judi*

cially done by the justices of assizes in their circuits. Crmp

Jttrisd. 227. He is the Clerk of the Crown for the respective

counties included in his circuit. This officer (with others) i*

associated to the judge in commissions of assize, to take asm
&c> and is by letters patent constituted a justice of gaol de-

livery ; he also is the keeper of all the records relating to the

criminal proceedings of the circuit. Clerk of the Assise shall

not be counsel with any person on the circuit. Stat. S3. H. I

c. 24, § 5. To certify' the names of felons convict. See tit.

Clergy* Beuefd vf II. How punished for concealing,

any indictment
,
recognisance, fine, or forfeitures. SlaL9zm

23 C 2., e. pii § 9: 3 G. 1. c. 15. § 12.—Sec tit. EsM
SJter?,f. To take, but 2.5, for drawing an indictment, m
nothing if ueteenve. 10 and 11 W. 3. c. 23. §§ 7,8. Fine-

able for falsely recording appearances of persons returned oo

;
a jury. 3 G. 2. c. 25. § 3. See tit. Jury.

Clekk of the Bails. An officer belonging to the Court

of King's Bench. He files the bail pieces taken in that court,

and attends for that purpose.

Clkkk of the Cheque. An officer in the King's Court,

so called because he bath the check and controhnent of tne

yeomen of the guard, and all other ordinary yeomen belong-

ing either to the King, Queen, or Prince ;
giving leave, or

allowing their absence in attendance, or diminishing their

wages for the same : he also by himself or deputy takes tW

view of those that are to watch in the court, and hath tw

setting of the watch. See stat. 33 H. 8. c. 12- Also there u

an officer of the same name in the King's dock-yardi H

Plymouth, Deptford, Woolwich, Chatham, &c.
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Clerk Controller op the King's House. Whereof
there are two: An officer in the King's court, that hath au-
thority to allow or disallow charges and demands of Pursui-
vants, Messengers of the Green Cloth. fte. He hath likewise

the oversight of all defects and miscarriages of any of the in-

ferior officers : and hath a right to sit in the counting-house,
with the superior officers, viz. the Lord Steward, Treasurer,

Con / roller, and Cofferer of the Household, for correcting any
disorders. See slat. 33 H. 8. c. 12.

Clerk of the Crown, clericus corona*.^ An officer in

the King's Bench, whose function is to frame, read, and record

all indictments against offenders there arraigned or indicted of

any public crime* And when divers persons are jointly

indicted, the clerk of the crown shall take but one fee, viz. 2s.

for them all. Stat. 2 If. 4-. c. 10. He is otherwise termed
Clerk of the Crown Office, and exhibits informations by order

of the court , for divers offences. Hue tit. Information.

Clerk ok the Crown in Chancery. An officer in

that court who continually attended the Lord Chancellor
in person or by deputy : he prepared for the Great Seal

special matters of state by commission, or the like, either im- \

mediately from his Majesty's orders, or by order of his council,

as well ordinary as extraordinary, viz. commissions of lieute-

nancy, of justices of assize, oyer and terminer, gaol delivery,

and of the peace, with their writs of association, &c. Also all

general pardons at the King's coronation; or in parliament,

where he sat in the Lords' house in parliament time ; and
into his office the writs of parliament, with the names of

knights and burgesses elected thereupon, were to be returned
and filed. He had likewise the making out of all special par-

dons: and writs of execution upon bonds of statute-staple for-

feited ; which was annexed to this office in the reign of Queen
Mary, in consideration of his chargeable attendance. By
2 and $ W. 4-. o. 111. this office is abolished after 20th August,
183.3 ; but no office is to be determined by that act which was
held by any person appointed before 1st June, 1832, till the
death of the officer.

Clerk of the Declarations. An officer of the Court
of King's Bench, that files all declarations in causes there
depending, after thev are ingrossed. Sec Tidd's Prac. 322.
(9th cd.)

Clerk of the Deliveries. An officer in the Tower of
London, who exercises his office in taking of indentures for all

stores, ammunition, &c. issued from thence.

Clerk of the Errors, clericus errontm.'] In the Court
of Common Pleas, transcribes and certifies into the King's
Bench the tenor of the records of the cause or action upon
which the writ of error, made by the cursitor, is brought there
to be heard and determined. The Clerk of the Errors, in
the King's Bench, likewise transcribes and certifies the re-

cords of causes, in that court, into the Exchequer, if the cause
of action were by bill: if by original, the Lord Chief Justice
certifies the record into the House of Peers in Parliament, by
taking the transcript from the Clerk of the Errors, and deliver-
ing it to the Lord Chancellor, there to be determined, accord-
to the stats. 27 Eliz, c. 8. and 3 1 Elk. c. h The Clerk of the
furors in the Exchequer also transcribes the records, certified

thither out of the King's Bench, and prepares them for judg-
ment in the court of Exchequer Chamber, to be given by the
justices of C. B. and barons there. Stats, id Car. 2. c.2:
20 Car. 2. c. 4. See tit. Error; and see as to the appointment
of the Filacer and Clerk of the Errors in the Exchequer,
2 and 3 IV. 4-. c. 110. §§ 1. <k As tc the compensation to

the Clerk of the Errors under the late writ of error act, see
() & 4. c. £>& § 4

Clerk of the Essoins. An officer belonging to the
Court of Common Pit as* who keeps the essoin rolls ; and the
essoin roll is a record of that court ; he has the providing of
parchment, and cutting it out into rolls, marking the num-
bers thereon ; and the delivery out of nil the rolls to evcrv
officer of the court; the receiving of them ag.in whin thev

VOL. [,

are written, and the binding and making up the whole bundles
of every term ; which he doth as servant of the Chief Justice.

The Chief Justice of C. B. is at the charge of the parchment
of all the rolls, for which he is allowed ; as is also the Chief
Justice of B. R., besides the penny for the seal of every writ
of privilege and outlawry, the seventh penny taken for the seal

of every writ in court under the green wax, or petit seal ; the
said Lord Chief Justices having annexed to their offices or

places the custody of the said seal* belonging to each court.

Clerk of the Estreats, clericus extractoru?n.~\ A clerk

or officer belonging to the Exchequer, who every term receives

the estreats out of the Lord Treasurer's Remembrancer's
Office, and writes them out to be levied for the king: and he
makes schedules of such sums estreated as arc to be discharged.

See tit. Estreat.

Clerk of the Hanaper, or Hamper., An officer in

Chancery, whose office was to receive all the money due to the

King, for the seals of charters, patents, commissions, and writs
;

as also fees due to the officers for enrolling and examining the

same. He was obliged to attend on the Lord Chancellor
daily in the term time, and all times of sealing, having wirh

him leather bags, wherein were put all charters, &c. After
they were sealed, those bags, being sealed up with the Lord
Chancellors private seal, were delivered to the Controller of ihe

Hanaper, who, upon receipt of them, entered the effect of them
in a book, &c. This hanaper represented wrhat the Romans
termed Jisctan, which con mined the Emperor's treasure; and
the Exchequer was anciently so called, because in eo recon~

derentur bana pi et sen tree cmteracjuc rasa qiae in censum el

trihutum persolvi solehani ; or it may be for that the yearly

tribute which princes received was in hampers or large vessels

full of money. By 2 and 3 W. k c. 111. this office was abo-
lished after y.0th August, 1833; but it is provided that no
office is to be determined by the act which is held by any
person appointed before 1st June, l$32, till the death of the
officer.

Clerk of the Inrolments. An officer of the Common
Picas, that inrols and exemplifies all tines and recoveries, and
returns writs of entry, summons, and seisin, &c.
Clerk tip the JURIES* clericus juraiorum.~\ An officer

belonging to the court of Common Pleas, who makes out the
writs of habeas corpora and distringas, for the appearance of
juries, either in that court, or at the assizes, after the jurv or

panel is returned upon the venire facias : he also enters into
the rolls the awarding of these writs ; and makes all the con-
tinuances, from the going out of the habeas corjwra until the
verdict is given.

Clerk of the Market, clericus mercati hospitii regis.~\

Is an officer of the king's house, to whom it belongs to take
charge of the Ling's measures, and keep the standards of them,
which are examples of all measures throughout the land; as
of i lls, yards quarts, gallons, &c, and of weights, bushels, Sec.

And to see that all weights and measures in every place be
answerable to the same standard : as to which office see Ftefa,
lib. 2. cap. 8, 9, 10, &c. Touching this officers duty, there
are also divers stats, as 13 R. 2. c. 4. and l(y 7?. 2. c. 3. by
which every clerk of the market is to have weights and mea-
sures with him when he makes essay of weights, &c. marked
according to the standard ; and to seal weights and mcasun s

under penalties.

The duties and powers of clerks of the market of the king s

or prince's household, were regulated by stats. If) Car. 1. c. KJ

:

22 Car. 2. c. H : 23 Car. 2. c. ]'<)
; but these acts are all repealed

by the stat. .0 G. c. 7+. 23. for ascertaining and establishing
uniformity of Weights and Measures. See that tit.

Clerk Marshal of toe King's House, an officer that
attends the Marshal in his court, and records all his proceedings.
Clerk ok the Xktiils, or Xiiiils, clericus nihilorum.~\

An officer of the court of Exchequer, who makes a roll of all

such sums as are nihilcd by the sherilfs upon their estreats of
green wax, and delivers the same into the Remembrancers

2 a
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Office, to have execution done upon It for the king. See stat.

5 It. 2. c. IB. NihUs are issues by way of fine or amercement.

Clerk of the Ordnance, an officer in the Tower who

registers all orders touching the kind's ordnance.

Clerk of the Outlawries, clericus utlagariorum.l An
officer belonging to the court of Common Pleas, being the

servant or deputy to the King s Attorney General, for making

out writs of capias utlagatum, after outlawry ; the King's

Attorney's name being to every one of those writs.

By the 2 W. 4. c. 3£). process of outlawry may be had in

the Kxchequer. and for this purpose the Lord Chief Baron may

appoint some lit person holding some other office in the court,

to execute the duties of fHazer, registrar, and clerk of outlawries.

pLEHK of the Paper Office, an officer in the Court of

King's Bench, that makes up the paper-books of special plead-

ings and demurers in that court.

Clerk of the Papers, an officer in the Common Pleas,

who hath the custody of the papers of the warden of the Fleet,

enters commitments and discharges of prisoner^ delivers out

day-rules, &c.

Clerk of a Parimi. See tit. Parish Clerk.

Clerk of the Parliament Rolls, clericus rotulorum

parliament!.] An officer who records all tilings done in the

high court of parliament, and ingrosseth them in parchment

rolls, for their better preservation to posterity ; of these officers

there are two, one in the Lords' House, and another in the

House of Commons.
By the 5 G. 4. c. 82. after the expiration of the existing

letters patent, the Clerk of the Parliaments shall be appointed

by his Majesty, and execute his office in person, and be

removable by his Majesty on an address of the House of Lords.

C lerk of the Patents, or of the letters patent under

the Great Seal of England, An office erected 18 Jac. 1. and

abolished by 2 and 3 W, 4. c. 111. after 20th August, 1833.

Clerk of the Peace, clericus pavis*~] An officer belong-

ing to the sessions of the peace: his duty is to read indict-

ments, inrol the proceedings and draw the process ; he keeps

the counterpart of the indenture of armour; records the

proclamation of rates for servants' wages ; has the custody of

the register-book of licences given to badgers of corn ; of per-

sons licensed to kill game, &c. And he registers the estates of

papists and others not taking the oaths. Also he certifies into

the King's Bench and to the courts of Oyer and Terminer on

the circuit, transcripts of indictments, outlawries, attainders,

and convictions, had before the justices of peace, within the

time limited. See tit, Clergy, Benefit of—And as to his duty

respecting estreats, see tit. Estreats.

The Castas Rotulorum of the county hath the appointment

of the clerk of the peace, who may execute his office by deputy,

to be approved of by the Custos Rotulorum to hold the office

during good behaviour. See stats, 37 H- 8. c. 1 : 1 W* M.
c.21.

It was solemnly decided that the right of appointment to

the office of clerk of the peace is by law in the Custos

Rotulorum of the county and not in the crown. Harding,

Pit/:, Pollock, $?c. Dfts. 1 Dow. 4-54 : 6 Ring. c25. Qu. whether

the profits of this oiiice are assignable? Taunt.

The following is the form of the oath prescribed by stat.

] W. ey M. c.
(2 1 . to be taken by the clerk of the peace in open

sessions before he enters on his office.

/, C. P- do swear, that I have not \_paid~] nor will pun nn?/

sum or sums of money, or other reward whatsoever, nor giren

any bond or other assurance to pay any money, foe, or profit,

directtv, or indirectly, to any person or persons whomsoever,, for

[_wif] nomination and appointment*

So help me God.

He is also to take the oaths of allegiance, supremacy, and

abjuration, and perform such requisites as other persons who
qualify for offices.

By stat. 22 G. 2. c. 46. § 11. no clerk of the peace, or his

deputy, shall act as solicitor, attorney, or agent, at the sessions

where he acts as clerk or deputy, on penalty of 50/, with treble

costs.

Barn, in his Justice, tit. Clerk of the Peace, hints how

necessary it is that all his fees should be regulated.

If a clerk of the peace misdemeans himself, the justices of

peace in quarter sessions have power to discharge him; and

the Custos Rotulorum is to choose another, resident in the

county, or on his default the sessions may appoint one: the

place is not to be sold, on pain of forfeiting double the value

of the sum given by each party, and disability to enjoy their

respective offices, &c. Stat. 1 IV. M. sess.\. t\ 21.

The order of removal of the clerk of the peace, pursuant to

this statute, need not set out the evidence. Stra. y$6. But it

must show that a charge was exhibited against him sufficient

to covenant his removal. Ld. Raum. 12()5 : Salk. 6'80.

Trie appointment and tenure of clerks of the peace in Ire-

land are regulated by stat. 1 G. 4. c. 7« and by S. G, 4. c. 6l, § it

that these offices shall be kept open from ) 2 to 3 daily.—The

appointment to the office of clerk of the peace both in England

and Ireland belongs of right to the Custos Rotulorum (rf each

countv. Harding v. Pollock. D. P. 6" Bingh. 25. 85.

By stat 57 G. 3. c. 91. justices of peace, at their general

sessions, are authorised to settle tables of fees to be taken hy

clerks of the peace in the several counties of England and

Wales : and a penalty of 51. is imposed on such clerks taking

higher fees: copies of the tables of fees are to be kept hungup

in the sessions room*

The sessions have not power to order payment to the clerk

of the peace of a per eentage on money raised for the repair of

bridges, in lieu of his fees, although such per eentage was

claimed as an ancient fee. 1 B.tyA. 312: 2 R. # A. bi%

See stat. 11 G, 4. c. 1. authorising the transfer of certain

balances in the hands of clerks of the peace in England and

Wales, on account of licences for lunatic asylums, under

U G. 3. c Ml (repealed by f) G. 4. c. 4?1.)

Clerkof tiik Pkli.s, clericus pellh\\ A clerk belonging to

the Exchequer, whose office is to enter every tellers bill into*

parchment roll or skin, called pellis receptorum, and also to

make another roll of payments, which is termed pellis exhunm;

wherein he sets down by what warrant the money was paid;

mentioned in the stat 22 and 23 Car. 2. c. 22*

Clerk of tur Petty Bag, clericus parvce bagx.l An

officer of the Court of Chancery. There are three of these

officers, of whom the Master of the Rolls is the chief. Their

office is to record the return of all inquisitions out of every

shire ; to make out patents of customers, gangers, controllers,

&c* ; all conge d'elires for bishops, the summons of the nobility*

and burgesses to parliament > commissions directed to knights

and others of every shire, for assessing subsidies and taxes: all

offices found post mortem are brought to the clerks of the petty

bag to be filed: and by them are entered all pleadings of the

Chancery concerning the validity of patents or other things

which pass the Great Seal
;
they also make forth liberates u^n

extents of statutes staple, and recovery of recognisances for-

feited, and all elegits upon them; and all suits for otsffm

any privileged person are prosecuted in their office, &c.

Clerk of the Pipe, clericus pipes."} An officer in the

Exchequer, who having the accounts of debts due to the kmg,

delivered and drawn out of the Remembrancer's offices, charges

them down in the great io]l, and is called clerk of the pf1

from the shape of that roll, which is put together like ft

he also writes out warrants to the sheriffs to levy the said um
upon the goods and chattels of the debtors ; and if they nflVe

no goods, then he draws them down to the Lord Treasurer*

Remembrancer, to write estreats against their lands. ^
.^f'

cient revenue of the crown stands in charge to him, and «

sees the same answered by the farmers and sheriffs: he mas

a charge to all sheriffs of their summons to the pipe, and green

wax, and takes care it be answered on their accounts. A"d 1,8



CLKRK.

hath Hie drawing and ingrossing of all leases of the kings
lands: having a secondary and several clerks under him. In
the reign of King Hen. VI. this officer was called Ingrossaior
magni rotuti. See slat. 33 II. 8. c. 22.
Clerk of the Pleas, clericus placitorum.1 An officer in

the Court of Exchequer, in whose office all the officers of the
court, upon special privilege belonging unto them, ought to sue
or be sued in any action, &c. By 2 and 3 IV. 4. c. 1 10. § 8.
this office is not to be again filled up after the death of W. S.
Rose, its present possessor, and the Deputy Clerk of the Pleas
is made one of the masters and prothonotarios of the court
under its new constitution. See 1 W. 4. c. 70
Clehks of the Privv Seal, ckricus privad si&ltll

Ihcse are four of the officers which attend the Lord i»r%
Seal

:
or if there be no Lord Privy Seal, the principal Secre-

tary of State; writing ami making out all things that arc sent
by warrant from the Signet to the Privy Sea!, and which are
to he passed to the Great Seal : also they make out privy seals,
upon a special occasion of his Majesty's affairs, as for loan of
money, and the like. He that is now 'called Lord Privy Seal,
seems to have been in ancient times called Clerk of the Privy
Seal; but notwithstanding to have been reckoned in the
number of the great officers of the realm. Stats. 12 R, 2.
c.ll: 27 //. 8. c. 11. See Clerk of the Signets.
Clerk of tiik R km k >i n

n

a

n

r k . An" officer in the Ex-
chequer, who is to sit against the Clerk of the Pipe, to see the
discharges made in the pipe, &c, SltfL 37 E> 3. c. 4. The
Clerk of the Pipe and Remembrancer shall be sworn to make
a schedule of persons discharged in their offices. Stat. 5 B, &
st. J. c, 15s

Clerk of the Rolls. An officer of the Chancery, that
makes search for, and copies deeds, offices, &c.
Clehk of the Rules. In the Court of Kings Bench, is

he who draws up and enters all the rules and orders made in
court

j ami gives rules of course on divers writs: this officer is
mentioned in stat, 22 and 23 Car. 2. c. 22.
Clerk of the Sewers. An officer belonging to the corn^

missionersof sewers, who writes and records their proceeding,
which they transact by virtue of their commissions, and the
authority given them by stat. U Eliz. c. 9. See tit. Sewer*.

t

Clehk of the Signet, clericus si<rnctl ] An officer con-
tinually attendant on his Majesty's principal secretary, who
hath the custody of the privy signet, as well for sealing his
Majesty's private letters, as such grants as pass the king's hand
by bill signed

; and of these clerks or officers there are four that
attend in their course, and have their diet at the secretary's
table. 1 he fees of the Clerk ofthe Signet, and Privy Seal, arc
limited particularly by statute, with a penalty annexed for
taking any thing more. See 27 H. 8. c. 1 1.

See stat, .07 G. 3. c 63. for regulating the offices of Clerks
ot the Signet and Prny Seat; the duties of which (after the
termination of the then existing interests) are to he performed
in person under directions of the Treasury ; and such officers
are declared incapable of sitting in parliament. Bv JV 4
c. 49. as any of the offices of Clerks of the Signet and Clerks
of the Privy .Seal shall become vacant, the Lords Commissioners
of the Ireasury may abolish any such office, and direct the
duties thereof to be executed by the remaining clcrks in the
said offices I he money arising from the salaries of such
abolished offices is to he carried to the consolidated fund.
Clerk of the KinVs Silvhh, clericus ar^enti re^is.l An

officer belonging to the Court of Common Fleas/ to whom
ever}' line is brought after it hath passed the office of therwv/o*
hreiunn, and by whom the effect of the writ of covenant is
entered into a paper-book

; according to which all the fines
of that term are recorded in the roils of the court. After the
King's silver is entered, it is accounted a tine in law, and not
before. See tit. Fine.

Clerk of the Supersedeases. An officer belonging to
the Court of Common Pleas, who makes out writs of super-
sedeas, upon a defendant's appearing to the exigent on an out-

lawry, whereby the sheriff is forbidden to return the vxhrut.
.See tit. Outlawry.

Clerk of the Treasury, eleriens thesaurarill An offi-
cer of the Common Fleas, who hath the charge of keeping the
records of the court, and makes out all the records rfJWW
Inus; also he makes all exemplifications of records being in
the Ireasury; and he hath the fees due for all searches I le
is the servant of the Chief Justice, and removeable at pleasure-
whereas all other officers of the court are for life: there is a
Secondary, or Under Clerk of the Treasury, for assistance,
who hath some fees and allowances: and likewise an under
keeper, that always keeps one key of the Treasury door, and the
chief clerk of the secondary, another ; so that the one cannot
come in without the ether. Being bound to personal attend-
ance, this officer cannot be compelled to serve the office of
overseer. 6 Bing. 1Q5.
Clerk of the King's Great Wardrobe. An office? of

the kings household., that keeps an account or inventory of all
things belonging to the royal wardrobe. Slat. 1 E. 4. c. 1.

Clerk op the Warrants, clericus nwrrantontm.l An
officer belonging to the Common Pleas' Court, who enters all
warrants of attorney for plaintiffs and defendants in suits; and
mrolls deeds of indentures of bargain and sale, which are ac-
knowledged in the court or before any judges out of the court.
And it is his office to estreat into the Exchequer all issues,
fines, and amerciaments, which grow due to the king in that
court, for which he hath a standing fee or allowance. He is
justified in not entering a warrant of attorney till arrears of
his fees are paid. 1 Bing. It 277.
Clerks and Servants, (In cases not punishable capi-

tally.) Stealing any chattel, money, or valuable security, be-
longing to, or in the possession of their master, may be trans-
ported for 14 years, and not less than seven years, or imprisoned
not exceeding three years (and, if male, whipped). ? and 8 G 4
c 2&< § 4& And by § 47, 48. clerks and servants, or any person
employed for or in such capacity, taking into their possession
any chattel, money, or valuable security, on account of their
master

; and embezzling the same, or anv part, are liable to
the same; punishment— So in Ireland bv tj G. 4. c, 55 is 3Q UCLOCKS AND WATCHES. Penalties on workmen,' &4
embezzling materials of clocks and watches, stat. 27 G 2 c 7-Ve tit. Manufacturers. By stat. 37 & 3. c. 108. a duty on
clocks and watches was imposed, payable by the proprietors:
but this was repealed by 3% G. 3, c. 40,
By 38 G. 3. i?,24. the duty on gold and silver plate, under

24 6. 3. sf 2 c. 53. and 37 G. 3. .c. go. § 16. was repealed
so iar as related to plate used for watch-cases,
CLOERE. A prison or dungeon; it is conjectured to be of

isntisn original
:
the dungeon or inner prison of Wullin^ford

CuMlc
,
lemp. If. 2. was called cioere brien, I e. career hiem

ike. Hence seems to come the J,at. cloaca, which was an-
ciently the closest ward or nastiest part of the prison • the old
etoacertu.s is interpreted carceris custos: and the present cloa-
ccrius or keeper of *jokes, is an office in some religious houses
abroad imposed on an offending brother, or by him chosen as
an exercice of humihtv and mortification. Gomel
CLOSE ROLLS AND CLOSE WRITS. Grants of lands,

&c. from the crown, are contained in charters or letters patent
that is, open letters, litems palentes, so called because they are
not sealed up, but exposed to open view, with the Great* Seal
pendant at the bottom; and are usually addressed hv the kmc
to all his subjects at large. And therein they differ from other
letters of the king, sealed also with his Great Seal, but directed
to particular persons, and for particular purposes: which there-
fore, not being lit for public inspection, are closed up and sealed
on the outside, am! are thereupon called writs close, tderv
clauses; and are recorded in the close rolls, in the same manner
as the others are in the patent-roils. 2 Comm. ,; U'k
CLOSH. Was an unlawful game forbidden by stat 17 E. 4,

c. 3. and 33 H. 8. c. 9, It is said to have been the same with
our nine pins, and is called closhcayles by stat. 33 H. 8. <?, 9.

2 h 2
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At this time it is allowed, and called hailes, or skittles. See

tit. Omnius*

CLOTA. No cloth made beyond sea shall be brought into

the king's dominions, on pain of forfeiting the same, and the

importers to be farther punished. Stat* 12 E* 3. c. 3.—Sec

tits. Manufacturers, Wool.

CLOTHIERS. Are to make broad-cloths of certain

lengths and breadths, within the lists; and shall cause their

marks to be woven in the cloths, and set a seal of lead there-

unto, showing the true length thereof, Stat. 27 II. 8. c. 12.—

Exposing to sale faulty cloths are liable to forfeit the same:

and clothiers shall not make use of flocks or other deceitful

stilff in making of broad-cloth, under the penalty of o7. Stat

5 and 6 E. 6. c. 6.—Justices of peace are to appoint searchers

of cloth yearly, who have power to enter the houses of clo-

thiers; and persons opposing them shall forfeit 10/. Stats.

30 Elh. c. 20 : 4 Jac. h c. 2 : 21 Jac. L fi, 18* AH cloth shall

be measured at the fulling-mill by the master of the mill ;
who

shall make oath before a justice for true measuring; and the

millman is to fix a seal of lead to cloths, containing the length

and breadth, which shall be a rule of payment for the buyer,

&0, Stah. 10 Anne, c. lG.—By stat. I Si, J, c. 15. broad-

cloths must he put into water for proof, and be measured by

two indifferent persons chosen by the buyer and seller, &c.

And clothiers selling cloths before sealed, or not containing the

Quantity mentioned in the seals, incur a forfeiture of the sixth

part of the value. Persons taking off, or counterfeiting seals,

forfeit 20/. By stat. 12 G* 1. <?, 34. clothiers are to pay their

work-people their full wages agreed, in money, under the

penalty of 10/. &c. ;
inspectors of mills and tenter-grounds to

examine and seal cloths, are to be appointed by justices of

peace in sessions; and mill-men sending clothiers any cloths

before inspected, forfeit 40s. The inspector to be paid by the

clothiers 2d. per cloth. Slat. 13 G. 1. c. 23.—If any cloth

remaining on the tenters he stolen in the night, and the same

is found upon any person, on a justice's warrant to search, such

offender shall forfeit treble value, leviable by distress, &c. or

be committed to gaol for three months ; but for a second

offence he shall suffer six months' imprisonment ; and for the

third offence be transported as a felon, &c. Stat 15 G. 2. c. 27-

See tit. Drapery; and more particularly tits. Manufacturers,

Servants, Wool.

CLOYr
E. The two-and-thirtieth part of a weigh of cheese,

i e. eight pounds, old. Stat. 9 II. 6. c 8.

CLOUGH. A word made use of for a valley, in Domes-

day book. But among merchants, it is an allowance for the

turn of the scale, on buying goods wholesale by weight. Lex

Mercat.
CLUTA, Fr. clous.'] Shoes, clouted shoes : and most com-

monlv horse shoes : it also signifies the streaks of iron or tie

with' which cart-wheels are bound. Consuetud. Dom. de

Fa rend. MS. fol. 16. Hence clutarium, or cluarium, a forge

where the clous-or iron shoes are made. Mon.Angl. tom.2. p.5f)8.

CLYPliUS. A shield,— Metaphorically one of a noble fa-

mily. Ch/pci prostrati, a noble family extinct. Mat. Pans, i(i3.

COACH, currus.] A convenience well known. For the

regulating of hackney coaches and chairs in London, there are

several statutes, viz. 9 Anne, c. 23. made perpetual by 3G.I.

c, 7- and enlarged as to the number of coaches, by 11 G> 3.

c. 24 : 42 G- 3. c. 78. so as to make the whole number, to be

licensed, 1 100, and enlarged also as to chairs, by 10 Anne. c. 19.

and 12 G. I.e. 12. making the whole number of those 400.

Bv 48 G* 3. c 87- the fares were increased. By 54 G. 8.

c. 147* 200 hackney chariots were allowed to be licensed as

part of the 1100, and by 55 G. 3. c. 159. 200 additional

hackney chariots were allowed, and several regulations made as

to the fares.

The other statutes now in force are, 12 Anne, st. 1. c. 14:

1 G L c. 57: 80 G. 2. c. 22: (See Carts.) 4 G, 3. c. 36;

7 G. 8 c. 44 i 10 G. S. c. 44 : 11 G. 3. cc. 24. 28 : 12 G. 3. c. 49:

24 G. 3. sL 2. c. 27 : 26 G. 3. c. 72 : 32 G, 3, e. 47-

Stage Coaches. Several acts have been from time to time

made for regulating passengers in those useful (but when over

laden, dangerous) vehicles; the last in force is 50 G. 3. c. 48.

They are subject to certain mileage duties under the commis-

sioners of stamps.

As to the liability of masters, &c. of coaches as common

carriers, see tit. Carrier.

Where persons are maimed or injured by the furious driving

or other wilful misconduct of any stage coachman, such driving

or misconduct is by stat. 1 G. 4. c. 4- declared a misdemeanour,

punishable bv fine and imprisonment.

COACH-HOUSE. By stat. 7 and 8 G. 4. c. 30. § 2. persons

unlawfully and maliciously setting lire to any coach-house, &e.

are guilty of felony, and shall suiter death; and by § 8. persons

riotously and tumultuously assembling together, and with

force demolishing, pulling down, or destroying, or beginning so

to do, any coach-house, &e. are also guilty of felony, and punish-

able in like manner with death.

COACHMAKERS. Makers of coaches, chariots, chaises,

&e. must take out annual licences from the Excise-office, and

pay a duty for every carriage, built by them for sale.

COADJUTOR, Lal.~}
~ A fellow-helper or assistant; par-

ticularly applied to one appointed to assist a bishop, being

grown old and infirm, so as not to be able to perform his duty.

By stat. 52 G* 3. c. 62. coadjutors to archbishops and bishops

in Ireland are empowered to exercise all the ecclesiastical

powers of their principals, except presenting to benefices.

COAL-MINES. Maliciously setting fire to coal-mines, or

to any delph of coal, is felony. 10 G. 2. c. 32. § 6. See tits.

Black Act t Fchnij.

COALS. By stats. 7 E. 6. c. 7: 16 and 17 Car. 2.

[made perpetual by 7 and 8 W. 3. c. 36. § 2.] and 17 G.t

c. 35* the sack of coals is to contain four bushels of ilean

coals : and sea coals brought into the river Thames, and sold,

shall be after the rate of thirty-six bushels to the chaldron;

and one hundred and twelve pounds the hundred, &c. The

Lord Mayor and Court of Aldermen in London, and justices

of the peace of the several counties, or three of them, are em-

powered to set the price of all the coals to he sold bv retail;

and if any persons shall refuse to sell for such prices, they may

appoint officers to enter wharfs or places where coals are kept,

and cause the coals to be sold at the prices appointed. The

stat. 12 Anne, st. 2. c. 17. regulates the contents of the coal

bushel, which is to hold one Winchester bushel, and t«K

quart of water. Bv stats. 9 H. 5. st. 1. c. 10 : 30 Car.2.#h

6 and 7 W* 3. c/l0: 11 G. 2. c. 15: 15 G. 3. c. 27 !
and

31 G, 3. c. 36. commissioners are ordained for the measuring

and marking of keels, and boats, &e. for carrying coals; and

vessels carrying coals before measured and marked shall be

forfeited. &c.

By stat. 9 Anne, c. 28. contracts between coal owners and

masters of ships, &c. for restraining the buying of coals aie

void; and the parties to forfeit 100/. And selling coals for

other sorts than they are, shall forfeit 50/. Not above fifty

laden colliers are to continue in the port of Newcastle, &c-

And workpeople in the mines there shall not be employed who

are hired bv others, under the penalty of 5l.

By 37 G. 3. c. \22. the provisions of stat. 12 G. Lc>W-

and 22 G. 2. c. 21. as to payment of wages in money, Pj

extended to labourers in the collieries in Great Britain ana

Ireland.

By stat. 3 G. 2. c- 26. containing several regulations as to

lightermen and coal bu vers, and explained by stat. 11 y-
*•

c. 15. coal sacks shall be sealed and marked at Guild**

&c. on pain of 20*. Also sellers of coals are to keep a laffM

bushel, and put three bushels to each sack, which bushelm
other measures shall be edged with iron, and scaled: aa*

using others, or altering them, incurs a forfeiture of 50/- «tj

The penalties above 5l. recoverable by action of debt, &c. an

under that sum before justices of peace.

The offence of selling coals of a different description fro*1



those contracted for, upon the stat. 3 &, 2. e. 26, § 4. is com-
plete in the county where the coals are delivered, and not

where they are contracted for, the contract not being for any
specific parcel of coals, but for a certain quantity of a certain

description. But though not justly measuring such coals is a

local omission of a local act, required by the 13th section of the

act to be performed at the place where the coals are kept for

sale, at which place the bushel of queen Anne is required to be

kept and used, for the puq>ose of measuring the coals into sacks

of a certain description, in which they are to be carried to

the buyer: and therefore the offence is local, and must he laid

in the county where the coals were put into the sacks without

having been so justly measured. Butterfield qui tarn v. Windie

and another. 4 EaM, 385.

A dealer in coals by the chaldron, who sold to another by

ike chaldron a certain quantity as and for 10 chaldron of coals

ffool measure, without justly measuring the same with the

lawful bushel of Queen Anne, is liable to the penalty of 50!.

imposed by the 13th section of the stat. $ G. 2. c. 26, upon such

defaulters who sell coals by the chaldron > or less quantity% with-

out measuring them* Parish qui tarn v. Thompson, 3 East,

525,

See the stat. 6 G.3. c. 22. now in force, as to the lading coals

ships, at Newcastle and Sunderland in turn, according to lists

to Uc made there.

By 51 G. 3. c* 84. the act 22 G. 3. c. 41, (prohibiting persons

concerned in the customs from voting for members of parlia-

ment) is declared not to affect the fifteen coal-meters Quid ten

corn-meters]] of London.
Drawbacks of duties of customs are allowed on coals used in

mines, &c. by various acts.

Stat. 28 G. 3. c. 53. was past to indemnify the London coal

buyers against certain penalties, which they had literally in-

curred under stats. 9 Anne, c. 28. and 3 G. 2. c, 26'., and also

for the purpose of putting an end to the Society at the Coal-

Exchange, formed to regulate (i. c. to monopolize) the trade;

subjecting all persons, above five in number, entering into

covenant or partnerships, to punishment by indictment or

information in B. R.

By 1 and 2 JV. 4. c. iG. the duties of custom on coals, culm,

or cinders, brought coastwise, or by land or inland carriage, or

navigationj are repealed.

By the 1 and 2 IV. 4. c, 76, part of the 9 Anne, c. 28. and
also the acts 47 G- 3- sess. 2. c. 68. and 50' G. 3. c. 2 1 :

57 G. 3. c. 1 : 57 G. 3. c. 40: and 9 G, 4. c. 65, are repealed
;

and by § 3. the piece of ground, called the Coal Exchange
in London, is continued vested in the mayor and commonalty
of London for the purposes of the act 47 G. 3. c. 68, And
there shall be on the same an open market, called the Coal
Market, and the Lord Mayor and aldermen may appoint and
remove clerks as they shall see reasonable. The corporation

are empowered to remove or enlarge the market, and for that

purpose to purchase lands and tenements. Seven days' previous

notice is to be given in the London Gazette of the opening of
the market. And for defraying the expences of the market,
the purchase of lands, &c, it shall be lawful for the corpora-

tion to take from every masterof a vessel laden with coals, cinders,

or culm, arriving in the port of London to the westward of

Gravescnd, one penny per ton on such coals, &c, to be levied as

the other duties thereafter made payable* The duty is to be ap-

plied in payment ofexpences of obtaining the act, and when they

are paid, and also the costs of purchasing land, &c. &c, and the

duty shall be more than sufficient for supporting the market and
paying the compensation and salaries to the clerks, and others

employed in executing the act, then the overplus of the monies

received from the duty shall be laid out in stock, in the names
of the chamberlain, town clerk, and comptroller, and shall

accumulate till the dividends shall be sufficient for the payment
of the salaries, and other allowances to the clerks and officers

employed in execution of the act ; and when the dividends

shall be sufficient for that purpose the duty shall cease ; but it

may be raised again if necessary for the purposes of the act.

By § 25. the coq^oration are empowered to borrow money
upon the credit of the duty. The court of aldermen are
authorized to make by-laws, with reasonable penalties, for the
regulation of the market. But such by-laws must be approved
by one or more of the judges, and shall be printed and pub-
lished. The chamberlain is to keep an account of the duty,
and the monies borrowed on credit of it ; and an account of
the produce shall once in every year be laid before both houses
of parliament. By § 43. all coals, cinders, and culm, sold out

of any vessel in London or Westminster, or within twenty -five

miles of the General Post-office, shall be sold by weight, and
not by measure. By § 45. if any seller shall knowingly sell

one sort of coals for another within the assigned limits, he
shall pay 10/. per ton, but shall not be subject to such penalty,

in respect of any number of tons exceeding twenty- five tons

for the same offence. By § 47. the seller shall with every

quantity of coals exceeding 560 pounds, delivered from any
lighter, &c. within the limits aforesaid, deliver a ticket in

the form mentioned in the act, under penalty of 20/. By
§ 4 8. coals sold from any lighter, &c, or wharf, &c, within

the aforesaid limits, except coals carried and delivered in bulk

as thereinafter received, shall be delivered in sacks containing

112 pounds, or 224 pounds net. Provided that coals sold

from any ship, &c, or wharf, &c, within the limits aforesaid,

above 560 pounds may be delivered in bulk in carts or

carriages, or in any lighter, &c, if the purchasers think fit.

Provided also, that where such coals shall be delivered in any

cart or other carriage in hulk, the weight of such cart, &c,
as well as of the coals, shall be previously ascertained by a

weighing machine fixed for that purpose on the wharf or

place from which the coals shall be brought ; and the sellers'

ticket shall state the weight of the cart, &c, as well as of the

coals, under a penalty of 50^. Every carman or driver of any
cart. Sec, in which any coals above 560 pounds shall be carried

from any ship, &c, or from any wharf, warehouse, &c, in Lon-
don and Westminster, or within twenty-five miles from the Post-

office aforesaid, shall, if required by the purchaser, or person

on his behalf, weigh the waggon or other carriage with the

coals therein, at any public weighing machine for carts, ike.,

which may be on the road to the place of delivery, under a

penalty of 10/. If in any case, where any coals shall be
delivered iu bulk to the purchaser, from any ship, cVc, or from
any wharf, or place within the limits aforesaid, a less

quantity shall be expressed in the ticket to be delivered there-

with, the seller shall for every such offence forfeit 10/.; and
if the deficiency shall exceed 224 pounds the seller shall forfeit

501. § 52. And be it farther enacted, that if any carman
or driver of any cart, &c. laden with coals for sale, or to

be delivered to the purchaser by any seller or dealer, or

carrier of coals from any ship, &c, or from any wharf, &c.
within the limits aforesaid, shall not have placed in, on, or

under his cart, &c, a perfect weighing machine marked at

Guildhall, London, by the proper officer there, for which the
sum of 2 s. 6d. shall be paid, and no more, which machine
shall be the form, size, and dimensions of the machine approved
by the lords commissioners of his Majesty's treasury, and de-
posited at the office of the hall keeper of the city of London,
then such carman or driver of such cart, &c, shall forfeit and
pay any sum not exceeding 10/.; and the seller, or dealer, or

carrier of such coals shall forfeit any sum not exceeding 20/.,

provided always, that coals which shall be conveyed in bulk,

or in any cart, &c. belonging to the purchaser of such coals,

may be so conveyed without the carman being obliged to carry

a weighing machine therewith, or any person being subject or

liable to any penalty in respect thereof. § 54. Provided that the

carman of any cart, &c. in which coals shall have been carried in

sacks for delivery to the purchaser, from any ship, Sec., or from
any wharf, &e. within the limits aforesaid, shall weigh, if he shall

be required so to do, any one or more of the sacks contained

in such cart, &c. which may be chosen by the purchaser with
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the coals therein, and also afterward weigh in like manner

such sack without any coals therein, under a penalty of not

more than 20/. , nor less than 5/. Provided that if any

purchaser requiring any sack of coals to be weighed as

aforesaid, shall find the coals therein to be deficient in weight,

and shall signify to the carman his desire to have all the coals

contained in such cart, or any part of such coals weighed

or re-weighed in the presence of some constable, police officer,

or other indilferent person, then the carman shall remain at

or before the house of the purchaser with such coals, and the

cart, &G. until such coals are weighed, under a penalty of 2()A

All coals sold in any qnantity less than 5(>0 pounds, or in the

quantity of 5(>0 pounds within the limits, shall be weighed

previous to being delivered to the purchaser, and also in the

presence of such purchaser, or his agent or servant, under a

penalty on the seller of ;>L A proper machine or proper

scales and weights for weighing coals, shall be kept at every

watch-house, or police station, or at any other place or places

which shall from time to time be appointed by any two or more
of his Majesty's justices within the limits aforesaid ; and the

same shall be provided and kept in repair from time to time by

the overseers of the poor of the townshipj parish, &c. in which

such watch-house, ftc. shall be situate, out of the poor rates,

and shall be used at any time for weighing any coals respecting

which there may be any dispute; and in case the overseers of

any such township, &c. shall not provide such a machine on or

before the iijst day of January after the passing of this act,

or if such overseer shall not cause such machine to be repaired,

or a new machine to be provided within seven days after notice

of the want thereof in writing shall have been given to him,

Mich overseer shall forfeit 10/.

A great number of acts, confined in the extent of the district

within which they are to operate (and therefore classed not in

the general body of statutes, but in the list of local and per-

sonal acts), have been from time to time passed to regulate the

dealings, and prevent the frauds of dealers in coals.

By stat. 3? IF e. 6. persons wilfully and maliciously

burning any wain or cart laden with coal, or any other goods

of any person, shall not only forfeit treble damages to the party

grieved, but also 10/. sterling to the king in the way of a fine.

And by the same statute t Lie like punishment is imposed on

persons burning any heap of wood prepared, cut, and felled for

making coals.

By stat. 7 and 8 G. 4. c* 30. § 5. persons unlawfully and

maliciously setting lire to any mine of coals or canal coal shall

be guilty of felony, and sutler death, &e. See tit. Mines*

COAL BE A HERS. See Colliers.

COAL HEWERS, See Colliers.

COAT -ARMOUR« Coa ts of arms were not in troduced into

seals, nor indeed into any other use, till about the reign of

Kit hard the First, who brought them from the Croisade in the

Holy Land; where they were first invented and painted on

the shields of the knights, to distinguish the variety of persons

of every Christian nation who resorted thither, and who could

not, when clad in complete steel, be otherwise known or

ascertained. 2 Comm. 306.

It is the business of the Court Military, or the Court of
Chivalry, according to Sir Matthew Hale, to adjust the right

of armorial ensigns, bearings, crests, supporters, pennons, &c,
and also rights of place or precedence, where the king s patent

or acts of parliament (which cannot be over-ruled by this court),

have not already determined it. 3 Comm. 105.

COCHE RINGS, or Coshkrinus, an exaction or tribute in

Ireland, now reduced to chief rents. See BonaghL
COCKET, cockelttnnf\ A seal belonging to the king's

< ustom-house ; or, rather, a scroll of parchment sealed, and
delivered by the officers of the custom-house to merchants, as

a warrant that their merchandises are customed : which parch-

ment is otherwise called lilerie dc cocketlo^ or litertc text into-

males de coketto. St at. 11 FL 6", c 15 : Reg. Orig. 179. 192.

—See also Mad. Excheq. vol. L c. 18. The word cockettum, or

cocket, is also taken for the custom-house or office where goods

to be transported were first entered, and paid their customs,

and had a cock el or certificate of discharge ; and cockeda Iuna

is wool duly entered and cocketted, or authorised to be trans-

ported. Mem. in Scac. 23 Ed. 1.

Cocket is likewise used for a sort of measure. Fteta, lib, 2,

cap. 9. Pan is veno integer qnadrantalis frumenti ponderabit

unum cocket el dimidhnn : and it is made use of for a dis*

tinction of bread, in the statute of bread and ale, 51

st. J. ord. pro pistar ; where mention is made of wastfl

bread, cocket bread > bread of treel, and bread of common wheat;

the wastel bread being what we now call the jinest bread, or

French bread; the cocket bread the second sort of white bread;

bread of treet, and of common wheat, brotvn or household

bread, See. See Bread.

COCKSETUS. A boatman, cockswain, or coxom Cowl
COCULA. A cogue, or little drin king-cup, in form of a

small boat, used especially at sea, and still retained in a cogue

fcag or keguej of brandy. These drinking cups are also used

in taverns to drink new sherry, and other white wines which

look foul in a glass.

CODICIL, codicUhts, from codex, a book, a writing,] A
schedule or supplement to a will, where any thing is omitted

which the testator would add, or where he would explain,

alter, or retract what he hath done. See tits. Will, Devise.

COFFEE, Tea, Chocolate, and Cocoa Nuts.

The duties on these articles form a branch of the public

revenue, under the head of Customs and Excise; and, like all

other subjects of those jurisdictions, are liable to a variety of

penal regulations by acts of parliament, necessary to prevent

the numerous frauds and evasions daily endeavoured to bt

practised, to the impoverishment of government, and the injury

of the fair trader. See tits. Excise, Customs, and also tit.

Nav i*ra tton Aels

.

COFFERER OF THE KING'S HOUSEHOLD, is a

principal officer of the king's house, next under the controller,

who, in the counting-house, and elsewhere, hath a spenal

charge and oversight of other officers of the household, to all

which he pays their wages : this officer passes his accounts in

the Exchequer. See slat. 39 Efiz. c. 7«

GOGGLE. A small fishing-boat, upon the coasts of York-

shire: and cogs (cogonex) are a kind of little ships, or vessels,

used in the rivers Ouse and 1 1 umber. Stat. 23 // 8. c. 18.—

See Mat. Paris, anno 1 066. And hence the cogmen, boatmen

or seamen, who, after shipwreck or losses by sea, travelled and

wan tiered about to defraud the people by begging and stealing*

Du Fresne.

COGNATE Relations by the mother, as the agnati are re-

lations by the father.

COGNATIONE. A writ of cousenage. See Cousenagt*

COGNISANCE, or Conusance, Fr. connusauhst* Lat.

cognitio.~\ Is used diversely in our law: sometimes for an

acknowledgment of wjine. See tit. Fine* In replevin, cogfe

sauce, or conusance, is the answer given by a defendant, 1m
hath acted as bailiff, &c. to another, in making a distress.

See tits. Distress, Replevin.

Cognisance also signifies the badge of a servant, as the crest

of any nobleman or gentleman*

The most usual sense in which this term is now used

relative to the claim of cognisance of pleas. This is a privilege

granted by the king to a city or town, to hold plea of all con-

tracts, &e. within the liberty of the franchise; and when any

man is impleaded for such matters in the courts of We®

minster, the mavor, &c. of such franchise may ask cognisance

of the plea, and demand that it shall be determined before

them: but if the courts at Westminster are possessed of the

plea before cognisance be demanded, it is then too late, Terw*

de Ley. See stats. 9 H.4-.C.5 : 8 H. 6. c. 26 : 3 Cormn. 2JJS:

4 Comm. 277. See tit. Pleading.

Cognisance of pleas extends not to assizes ; and wfn

granted, the original shall not be removed : it lies not Hi *
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quare impedil. for they cannot write to the bishop, nor of a
plea out of the county court, which cannot award a resummons,
&c JeuL Cent. 31. 34-. This cognisance shall he demanded
the first day : and if the demandant in a plea of land counter-
pleads the franchise* and the tenant joins with the claim of
the franchise, and it is found against the franchise, the de-
mandant shall recover the land ; but if it be found against the
demandant, the writ shall abate. Ibid. IS.

There are three sorts of inferior jurisdictions, one whereof is

ienere placita, and this is the lowest sort ; for it is only a con-

current jurisdiction, and the party may sue there or in the
king's courts, if he will. The second is con usance ofpicas,
and by this a right is vested in the lord of the franchise to hold
the plea, and he is the only person who can take advantage of it.

The third sort is an exempt jurisdiction, as where the king
grants to a great city, that the inhabitants thereof shall he sued
within their city, and not elsewhere ; this grant may be

pleaded to the jurisdiction of the Court of K. B. if there be a

court within that city which can hold plea of the cause, and
nobody can take advantage of this privilege but a defendant;
for if he will bring certiorari, that will remove the cause, but

he may waive it if he null, so that the privilege is onlv for

his benefit. 3 Salk. 79, 80. pL * : Hit. 1 An, B. R. Crosse

y, Smith.

King Hen. VIII. by letters patent of the 14th of his reign,

and confirmed by parliament, granted to the University of
Oxford conusance of pleas, in which a scholar or servant of* a
college should be a party, ifa quod justiciar ii de utroque banco
se non intromittant. An attorney of C. B. sued a scholar in

C. R. for battery. By the court, this general grant does not

extend to take away the special privilege of any court without
special words. Lit Hep. 304: Oxford (University's) case.

See 11 East, 543: 12 East, 12: 15 East, 634. See farther
tit. University*

COGNISUR AND COGXISEK. Cognisor is he that
passeth or acknowledged a fine of lands or tenements to

another; and cognisee is he to whom the fine of the said landsj
See* is acknowledged. Stat. 32 H* 8. c. 5.

Cognition is the process whereby molestation is determined.
Scotch Diet.

COGNITION ES. Ensigns and arms, or a military coat
painted with arms. Mat. Paris, 12.10.

COGXITIOX1BUS MITTEXDIS. A writ to one of the
kings justices of the Common Pleas, or other that hath power
to take a fine, who having taken the fine defers to certify it,

commanding him to certify it. Res;. Orig. 68.
COGNOVIT ACTIONEM, is where a defendant acknow-

ledges or confesses the plaint ifPs cause against him to be just
and true; and, before or after issue, suffers judgment to be
entered against him without trial. And here the confession
generally extends no farther than to what is contained in the
declaration; but if the defendant will confess more he mav.
1 Roi iYM) : Hob. 178,

By rule of K. B. HU. 2 and 3 G. 4. no judgment can be
entered on any cognovit unless the cognovit is first produced
to the Clerk of the Dockets, and, after taxation of costs, filed
with him; and by 3 G. 4. c. § 3. every cognovit given in any
personal action, if in the K. B., or a true copy if in any other
court, shall be filed with an affidavit of execution with the
said Clerk of the Dockets, within twenty-one days after exe-
cution, or shall be deemed fraudulent, against assignees under
a bankruptcy, against the person giving j t; lxm\ t ] ie defeasance,
if any, must also be filed as aforesaid, and must Lie written on
ti. s:u..c paper as the cognovit, or the cognovit shall be null
and void. These provisions arc extended to assignees of insol-
vent debtors by the 5 G. 4. c. Gl. § 16. and 7 G. 4. c. 15. § 33.
And see 5 Barn. $ Cm* 650 : Tidd's Prac. 562. (9th ed.) And
as to cognovits given by bankrupts, see 6 G. 4, c. 16. § 108.
and tit. Bankrupt.

COHUAGIDM, a tribute paid by those who met promis-
cuously in the market or fair ; ihua signifying a promiscuous

multitude of men in a fair or market

—

Quieti ah omni tkelonio,

passagio, poutagio, cohuagio, pa!iagio, &e. Dn Cange.
COIF, coifa.^ A title given to serjeants at law; who are

called serjeants of ike coif, from the lawn coif they wear on
their heads under their caps when they are created. The use
of it was anciently to cover tonsnram clericalem. otherwise
called corona clericaUs ; because the crown of the head was
close shaved, and a border of hair left round the lower part.,

which is made to look like a crown. Blount. See tit. Clark.

COIN, curia pecunia.2 Seems to come from the Fr, coign,
i- e. angulus, a corner, whence it has been held, that tin

aucientest sort of coin was square with corners, and not round
as it now is : it is anv sort of money coined. Crowp. Juri&d*

Money is an universal medium or common standard, by com-
parison with which the value of all merchandize may be ascer-

tained ; or it is a sign which represents the value of all com-
modities. I Comm. 276, 277.

Metals are well calculated for this sign, because they are
durable, and are capable of many subdivisions; and a preciou-

metal h still better calculated for this purpose, because it is

most portable. Ibid.

The coining of money is in all states the act of the sovereign
power; and, as money is the medium of commerce, it is the
king's prerogative, as the arbiter of domestic commerce, to give
it authority, or make it current.

The king may, by his proclamation, legitimate foreign

coin, and make it current here, declaring at what value it shall

be taken in payment. J Hale, 194.

Therefore it seems that no one can be enforced to take in
payment any money but of lawful metal, that is, gold and
silver, except for sums under sixpence. 1 Hate, Hist. If),":

2 Inst. 577-
Coin is a word collective, which contains in it all manner of

the several stamps and species of money in any kingdom : and
this is one of the royal prerogatives belonging to every sove-

reign prince, that he alune in his own dominions may order

and dispose the quantity, value, and fashion of his coin. But
the coin of one king is not current in the kingdom of another,

unless it be at great loss ; though our king by his prerogative

may make any foreign coin lawful money of England at his

pleasure, by proclamation. Terms de Ley* If a man binds

himself by bond to pay one hundred pounds of lawful money
of Great Britain, and the person bound, the obligor, pays the
obligee the money in French, Spanish, or other coin, made cur-

rent either by act of parliament, or the king's proclamation, the

obligation will be well performed. Co. Lit. 207- But it is

said a payment in farthings is not a good payment. 2 Inst.

517- See post.

When a person has accepted of money in payment from
another, and put the same into his purse, it is at his peril

after his allowance ; and he shall not then take exception to

it as bad, notwithstanding he presently reviews it. Terms
de Ley.

The coining of money is in all states the act of the sovereign

power; that its value may be known on inspection. And
with regard to coinage in general, there are three things to be

considered therein ; the materials, the impression, and the de-

nomination. With regard to the materials, Sir Edward Coke
lays it down (2 Inst* 577*) that the money of England must
either be of gold or silver, and none other was ever issued by
the royal authority till 1()72, when copper farthings 2nd half-

pence were coined by ( hark s II.: and ordered by proclamation

to be current in all payments, under the value of sixpence, and
not otherwise. But this copper coin is not upon the same
footing with the other in many respects, particularly with
regard to the offence of counterfeiting it, as has been already

noticed. And as to the silver coin, it was enacted by stat.

14 G. 3. c. 42. that no tender of payment in silver money, ex-

ceeding twenty -rive pounds at one time, shall be a sufficient

tender in law for more than its value by weight, at the rate of
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5s. an ourcs* This was a clause in a temporary act,

which expired in 1783. was revived by 38 G. 3. c 59-, and

made perpetual by 39 G. 3. c. ?5V but repealed by 56 G. 3. c. 68.

§ ] 2. See post.

As to the impression, the stamping thereof is the unques-

tionable prerogative of the crown : for, though divers bishops

and monasteries had formerly the privilege of coining money,

yet, us S'u Matthew Hate observes (1 Hist. JP
;

C. 191.)*

was usually done by special grunt from the king, or by pre-

scription, which supposes one; and therefore was derived from,

and not in derogation of, the royal prerogative. Besides that,

they had only the profit of the coinage, and the power of insti-

tuting either the impression or denomination ; hut had usually

the stamp sent them from the Exchequer.

The denomination,, or the value for which the coin is to pass

current, is likewise in the breast of the king ;
and, if any un-

usual pleees sire coined, that value must be ascertained by pro-

clamation. In order to fix the value, the weight and the

fineness of [he metal are to he taken into consideration toge-

ther. When a given weight of gold or silver is of a given

fineness, it is then of the true standard, and called Esterling,

or sterling metal ; a name for which there are various reasons

ggYfcn, but none of them entirely satisfactory. See Spelm,

Gloss. 203: Dnfresnc, 3, \65. The most plausible opinion

seems to be that adopted by those two etymologists, that the

name Was derived from the Esterlings or Easterlings, as those

Saxons were anciently called^ who inhabited that district of

Germany now occupied by the Hans-towns and their appen-

dages: the earliest traders in modern Kuropc. Of tins sterling

or esterling metal all the coin of the kingdom must be made,

by stat. 25'E. 3. c. 13.— So that the kings prerogative seemeth

not to extend to the debasing or enhancing the value of the

coin, below or above the sterling value ; 2 Inst. 577 ; though

Sir Matthew Hate, (1 Bal P. C. appears to be of another

opinion. The king may also by his proclamation legitimate

foreign coin, and make it current here ; declaring at what

value it shall be taken in payments. 1 //. P. C. 197- But

this, it seems, ought to be by comparison with the standard of

(rir own coin, otherwise the consent of parliament will he

necessary. The king may also at any time decry, or cry down,

anv coin of the kingdom, and make it no longer current.

1 Hale, P. C. 197.

Tins standard hath been frequently varied in former times;

but hath for many years past been thus invariably settled.

The pound troy of gold, consisting of twenty -two carats (or

24th parts) fine, and two of alloy, is divided into forty-four

guineas and a half of the present value of 21$. each. And the

pound troy of silver (consisting of eleven ounces and two

penny-weights fine, and eighteen penny-weights alloy) was,

from the end of the reign of Queen Elizabeth until 56

George III. divided into sixty-two shillings. See Follces on

English Coins, and stat. 1 4 G. 3. c. 42,

Guineas have been raised and fallen, as money has been scarce

or plenty, several times by statute ; and anno 3 G. 1 . guineas

were valued by proclamation at 21*., at which they now pass.

hi the 7th year of King William 111. an act 7 and 8 W. 3.

e. h was made for calling in all the old com of the kingdom,

and to melt it down and re-coin it ; the deficiencies whereof

were to be made good at the public charge ; and in every

hundred pound coined 10/. was to be shillings, and 10/, six-

pences, under certain penalties.

By stat. 56 G. 3. c. 68. to provide for a newT silver coinage,

and to regulate the currency of the gold and silver coin of the

realm, so much of stat. 18 Car. 2, c. £? as related to coining

silver brought to the Mint without any charge was repealed

;

to moth of stat. 7 and 8 IV. S. r. 1. as related to the weight

and fineness of silver coin under the Mint-indenture ; and so

much of 14 G* 3- c. 42. as required the pound troy of silver to

fx coined into 62 shillings, was also repealed ; and a temporary

act, 38 G- 8* c. 59, by which the coinage of any silver at the

Mint was prohibited, was also repealed, § 1— 3.

By § 4. &c. of the said *c\, 56 G* 3. c. 68. it is enacted,

that the pound troy of standard silver, 11 oz. 2 dwts. fine

and 18 dwts. alloy, should be coined into 66 shillings.^

Provisions were by this act made for calling in 'the old silver

coin ; and by § 9, 10. it was enacted, that after a certain

time silver coin and bullion might be brought to the Mint

to he coined at the rate of 66s. per pound troy of standard

silver, of which 62s. should be delivered to the party bring*

ing the bullion, and 4y. be retained for charge of assaying,

coinage, &e.

By § 11, 12. of this act, 56 G. S. c. 68. it is farther enacted,

that the gold coin of the realm shall he and be considered the

only legal tender for payments (except for sums not exceedlM

40,?. for which silver coin is made a legal tender) within the

United Kingdom of Great Britain and Ireland ;— that the

gold coin should continue to hold its former weight and fine-

ness;— and that gold coin of any new denomination to be

coined should he of weight proportioned to the weight of the

gold coin then current.— Under this last provision gold sove*

reigns were coined to pass for 20s. each, containing 20-2 I th

parts of the weight of a guinea.

Lastly, by § 13, &c. of the said act, 56 G. 3. c. 68. it was

enacted that the current gold coin shall not be received or

paid for more or less than its value, according to its denomi-

nation ; on penalty of imprisonment, for the first offence fffl

six months; second offence, one year; and subsequent offence,

two years, &c. But §§ 1 3

—

1 6 of this act are now repealed h
2 W. 4. c. 34.

All former acts relating to the coin are extended to the silver

coin coined under this act.

Of Offences relating to the Coin.— Before the passing of the

new stat. 2 fV. 4. c. 34, the laws touching offences against the

coin stood greatly in need of revision, having been made at

remote periods of time, and often under circumstances uhidi

had ceased to operate* The provisions of many were defective,

and the language of all required amendment.
The principal feature in the new act is the change intro-

duced with regard to the nature of the higher offences against

the coin. These, which were formerly high treason, are WW
made felony ; and for the punishment of death that of trans-

portation is substituted throughout the act. Capital punish-

ment is thus abolished in no less than seven instances. The

distinction made in the old statutes between treasons or felo-

nies, and misdemeanors, is still preserved in the newact T
wilh

the exception of the second offence of uttering counterfeit eouij

which was formerly a misdemeanor, but is now made a felony.

The offences under the new statute are, with some few ex-

ceptions, the same which were found in the former acts. Ia

defining the crime of counterfeiting, an alteration has bt-'enin*

troduced to meet the case of the false coin being discovered in a

state not fit for circulation. The definition of the various

offf nces of colouring coin or metals has also been amended

With regard to the offence of putting off counterfeit coin, the

words « offer to put off;" &c. are added. The hare possession

of counterfeit coin, knowing it to he such, with intent to utter,

which was held to be no offence at common law, is made a

misdemeanor by the new act. Some alteration has been mate

with regard to the offences against the copper coin. I'ttentig

or having possession of false copper money, and making or

having possession of tools for making of copper coin, are noffi

for the first time, made offences by statutd. In no case., wider

the new act, is there any penalty attached to a third offence;

the highest punishment, viz, transportation for life, tog

affixed to a second conviction.

An important alteration has been made with regard to the

procedure in cases of coining, by § 15. of the new statute

which permits several persons who have been acting in concert

in different counties to be jointly tried in the same county.

The new statute is confined to offences against the king*

current gold, silver, and copper coin. The offence of counter-

feiting foreign money current here by proclamation (a ca* »
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likely to arise) is not provided for- The statutes relating to
the counterfeiting, Sec. of foreign counterfeit coin, not current
in this country, are left untouched.
The operation of the new statute is confined to Great Britain

and Ireland, the former statutes not being repealed, so far as
the same may be in force, in any part of his majesty's dominions
out of the United Kingdom.
The subject may be divided into five parts, treating

—

1- Qf Offences against the Gold and Silver Coin*
1 1. Of Offences against the Copper Coin.

III, Of Offences against Foreign Coin,
IV. Of Offences with regard to making Coining Tools, fyc.
V. Of various Matters relating to the Coin.

I. Of Counterfelting the Gold and Silver Coin.—By the old
law, Stat, of Treasons, 25 Ed. 3. st. 5.c. 2. if a man counterfeit
the kings great or privy seal, or his money, he is guilty of high
treason. By the new law, 2 W+ 4, c. 34. § 3. it is' enacted,
u That if any person shall falsely make or counterfeit any
coin, resembling, or apparently intended to resemble, or pass for

any of the king's current gold or silver coin, every such
offender shall in England and Ireland be guilty of felony, and
m Scotland of a high crime and offence, and, being convicted
thereof, shall be liable, at the discretion of the court, to be
transported beyond the seas fur life, or for any term not less

than seven years, or to be imprisoned for any term not exceed-
ing four years ; and every such offence shall be deemed to be
complete, although the coin so made or counterfeited shall not
be in a fit state to be uttered, or the counterfeiting thereof
shall not be finished or perfected."

By the 4th section of the new statute it is enacted, That if

any person shall gild or silver, or shall, with any wash or mate-
rials capable of producing the colour of gold or of silver, wash,
colour, or case over, any coin whatsoever, resembling, or appa-
rently intended to resemble, or pass for any of the king's cur-
rent gold or silver coin, or if any person shall gild or silver, or
shall, with any such wash or materials capable of producing the
colour of gold or silver, wash, colour, or case over any piece of
silver or copper, or of coarse gold or coarse silver, or of any
metal or mixture of metals, respectively, being of a lit size and
figure to be coined, and with intent that the same shall be
coined into false and counterfeit coin, resembling, or apparently
intended to resemble, or pass for any of the kings current gold
or silver coin ; or if any person shall gild, or shall, with any
wash or material capable of producing the colour of gold, wash,
colour, or case over, any of the king's current silver coin, or
file, or in any manner utter such coin, with intent to make the
same resemble or pass for any of the kings current gold coin ;

or if any person shall gild, or silver, or shall, with any wash
or materials capable of producing the colour of gold or of silver,
wash, colour, or case over, any of the king s current copper
coin, or file, or in any manner alter such coin, with intent to
make the same resemble or pass for any of the king's current
gold or silver coin; every such offender shall, in England
and Ireland, be guilty of felony ; in Scotland, of a high crime
andoflence; and, being convicted thereof, shall be liable, at
the discretion of the court, to be transported beyond the sea*
for life, or for any term not less than seven years, or to be
imprisoned any term not exceeding four years-

There arc six offences provided against by this section of the
new statute:

—

1. Gilding, silvering, or colouring, with gold or silver, any
coin resembling the lawful gold or silver coin.

2. Gilding, silvering, or colouring, with gold or silver, any
piece of silver or copper, or of coarse gold, or of coarse silver,
or of any metal or mixture of metals, of a fit size and figure to
he coined, and with intent that the same shall be coined into
counterfeit coin.

3. Gilding, or colouring with gold, any good silver coin,
with intent to make it pass for good gold coin.

VOL, I.

4. Filing or altering such coin, with the like intent.

5. Gilding, or silvering, or covering with gold or silver, any
copper coin, with intent to make it pass for good gold or silver
coin,

ft Filing or altering such copper coin, with the like intent.
Impairing the gold and silver coin is also an offence. By

the 5 th sect, of the new act, if any person impair, demolish, or
lighten any of the kings current gold or silver coin, with
intent to make coin lightened pass for the king's current coin,
he shall be guilty of felony, and liable to transportation for

fourteen years, or imprisonment for three years. The words of
this clause are more comprehensive than those of the old act,

5 Ellz. c. 11. and the words iC for wicked lucre, or gain's sake,*'

are omitted. See Roscoe on Coin, p. 18.

The 6th sect, applies to buying and selling false coin for

a lower value than its denomination, and renders this offence,

and also that of importing false coin, intended to pass for the
king's current coin, a felony, punishable with transportation
for life, or imprisonment not exceeding four years. Sec Roscoe,

p. 20.

By the 7th sect- any person knowingly uttering false coin,

intended to pass for the king's current coin, shall be guilty of a
misdemeanor, and imprisoned for a year ; and in ease of such
person having in his possession, at the time of the offence, other
counterfeit coin, or in case he shall, within ten days, knowingly
utter more counterfeit coin, he shall be imprisoned for two
years; and in ease of a second offence, after a former convic-
tion, he shall be guilty of felony, and liable to be transported
for life, or imprisoned for four years. Sec Roscoe, p. 30.

Before the new act, the mere having in possession counter-
feit coin seems not to have been an offence ; Russ.

tf-
Ry. 288

;

though the procuring counterfeit coin with intent to circulate

it wras an offence at common law. By the 8th sect, of the new
act, the having in possession three or more pieces of false coin
with intent to utter it, is rendered a misdemeanor, punishable
with imprisonment for three years, and the second offence

felony, punishable with transportation for life, or imprisonment
not exceeding four years.

I I . Offmces agahist the Copper Coin .—The tw el fth sec t i ( >n

of the new act consolidates the offences as to the copper coin,

and enacts that any person counterfeiting the king's current
copper coin, or making, or mending, or buying, or selling, or
knowingly having in his custody, any tools, Sec. intended for
such counterfeiting, or buying, selling, receiving, paying, or
putting off any false coin, resembling the copper coin, for lower
value than its denomination imports, shall be guilty of felony,

and liable to be transported for seven years, or imprisoned for

two years. And any person knowingly tendering, or uttering,

or possessing, with intent to utter, any counterfeit coin intended
to resemble the king's current coin, shall be guilty of a misde-
meanor, and liable to be imprisoned for any term not exceeding
one year. See Roscoe, 51.

III. Offences relating to the Foreign Coin.—By 37 G. 3.

c. 126. § 2. if any person shall counterfeit any coin not of the
realm, nor permitted to be current here, but resembling the
gold or silver coin of any foreign prince, &c, he shall be guilty
of felony, and liable to be transported for seven years. By § 3.

the importing such coin is a felony, punishable in the same
manner. By § 4. uttering or tendering such coin is punish-
able with six months* imprisonment, and two years for the
second offence ; the third offence is a felony without clergy.

By § G. any person having in his posse^sion, without excuse,
more than five pieces of such coin, shall forfeit the same, and
also not more than 5l. nor less 40,?. for every piece of such
coin in his custody ; one moiety to the informer, and the other
to the poor of the parish. By \3 G. c. 13$. counterfeiting
foreign copper money is a misdemeanor, punishable with im-
prisonment for one year; and for the second offence transport-

ation for seven years. See Roscoe, o'l.
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IV. Offences with regard to making Coining Tools, c}c.—By

§ 1 0. of the new act, 2 W. 4. c. 34>. any person knowingly making

or mending, or having in his possession, any puncheon, matrix,

&c. &c. impressed with the stamp of both or either of the sides

of any of the king s gold or silver coin, or making, or mending,

or buying, or selling, or having in his custody, any edger,

edging tool, &c. &c. for marking coin round the edges with

marks" resembling those on the king's coin, or knowingly

making, or mending, or buying, or selling, or having in his cus-

tody, any press for coinage, or cutting engine for cutting round

blanks out of gold, silver, or other metal, knowing such engine

to be intended for counterfeiting, &c, shall be guilty of felony,

and liable to be transported for life, or imprisoned not exceed-

ing four years. See Roscoe, p, 6'7»

V* Various Matters relating to the Coin.—As to the dis-

covery and seizure of counterfeit coin and tools, see 43 G. 3,

c. 139. § 7- and § 14, of the new act. By § 15. an important

improvement is introduced, and parties acting in concert in

different counties, in committing any offence against the act,

may be tried in cither of the counties. The ] rJth sect, takes

away the power of traversing, unless for good cause shown.

By § 17- the coin may be proved to be counterfeit by any

credible witness, and not necessarily by an officer of the Mint.

By § 19, any person imprisoned may be put to hard labour or

solitary confinement. See Mr. Roscocs perspicuous work, pas-

sim.

COLlBKItTS, colihcrtL~] Were tenants in socage; and

particularly such villeins as were manumitted or made freemen.

Domesday. But they had not an absolute freedom ; for though

they were better than servants, yet they had superior lords to

whom they paid certain duties, and in that respect they might

be called servants, though they were of middle condition,

between freemen and servants.

—

Liber late carens colibertus

didfur esse. Du Cange.

COLLATERAL, collateralis^ From the Lat. laterale,

sideways, or that which hangeth by the side, not direct : as

collateral assurance is that which is made over and above the

deed itself: collateral security is where a deed is made of other

land, besides those granted by the deed of mortgage ; and if a

man covenants with another, and enters into bond for perform-

ance of his covenant, the bond is a collateral assurance, because

it is external, and without the nature and essence of the cove-

nant. If a man hath liberty to pitch booths or standings, for a

fair or market, in another person's ground, it is collateral to the

ground. The private woods of a common person, within a

forest, may not be cut down without the king's licence, it

being a prerogative collateral to the soil. And to be subject to

the feeding of the king's deer, is collateral to the soil of a

forest. Cromp. Jurisd. 185: Manwood, p. 66.

Collateral Consanguinity, or Kindred. Colltieral

relations agree with the lineal in this, that they descend from
the same stock or ancestor; but differ in this, that they do not

descend from each other. Collateral kinsmen , therefore, are

such as lineally spring from one and the same ancestor, who
is the stirps or root, the stipes, trunk, or common stock, from

whence these relations are branched out, 2 Comm. 204, See
lit. Descent

r

Collateral Descent, and Collateral Warranty.
See Descent and Warranty*
Collateral Issue, is where a criminal convict pleads any

matter, allowed hy law, in bar of execution, as pregnancy, the

king's pardon, an act of grace, or diversity of person, viz. that

he or she is not the same that was attainted, &c., whereon issue

is taken, which issue is to be tried, by a jurv, instanter*

COLLATK) JiOXARUM, is in law where a portion of

money advanced by the father to a son or daughter, is brought
into hotchpot, in order to have an equal distribntory share of

his personal estate, at his death, according to the intent of the

stat. 22 and C2S Car. 2. c. 100. Abr. Cas. Eq. p. 254. See
tits. Hotchpot, Executor.

COLLATION TO A BENEFICE coltatiobeneftcUr\ Sig-

nifies the bestowing of a benefice by the bishop, or other ordi-

nary, when he bath right of patronage. Sec tit. Advowson.

COLLATIONE FACTA UNI POST MORTEM ALTEItluS. A
writ directed to the justices of the Common Pleas, commanding

them to issue their writ to the bishop, for the admission of a

clerk in the place of another presented by the king, who died

during the suit between the king and the bishop's clerk: for

judgment once passed for the king s clerk, and he dying before

admittance, the king may bestow his presentation on another,

Reg. Grig. 31.

Collatione Heuemitagii. A writ whereby the king

conferred the keeping of an hermitage upon a clerk. Res,

Grig. 303. 308.

COLLATION OF SEALS. This was when, upon the

same label, one seal was set on the hack or reverse of the other.

COLLEGE, collegium.] A particular corporation, com-

pany, or society of men, having certain privileges founded hy

the king's licence: and for colleges in reputation, see 4 Rep
10fi. 108.

The establishment of colleges or universities is a remark-

able cera in literary history. The schools in cathedrals and

monasteries confined themselves chiefly to the teaching of

grammar. There were only one or two masters employed in

that office. But in colleges, professors were appointed to teach

all the different parts of science. The first obscure mention of

academic degrees in the university of Paris (from which the

other universities in 1Europe have borrowed most of their cus-

toms and institutions) occurs A.D. 1215. Vide Roberts* Hist*

Emp. C\ V.v.Y. 323,

See the powers of visitors of colleges well explained in

Dr. Walker's case. Hardw. 212. See farther tit. Corpora

lions, Leases, Universities.

COLLEGIATE CHURCH, is that which consists of a

dean and secular canons ; or, more largely, it is a church built

and endowed for a society, or hody corporate, of a dean or other

president, and secular priests, as canons or prebendaries in the

said church. There were many of these societies distinguished

from the religious or regulars, before the reformation: and

some are established at this time; as Westminster, Windsor,

Winchester, Southwell, Manchester, &c. See tit. Chapter,Dm.
COLLIGENDUM BONA DEFUNCT I (Letters al)

In defect of representatives and creditors to administer to an

intestate, &c. the ordinary may commit administration to such

discreet person as he approves of, or grant him these letters, lo

collect the goods of the deceased, which neither make him exe-

cutor nor administrator ; his only business being to keep the

goods in his safe custody, and to do other acts for the benefit

of such as are entitled to the property of the deceased.

2 Comm. 505. See tit. Executor.

COLLOQUIUM, a colloquendo.1 A talking together, or

affirming of a thing, laid in declarations for words in actions of

slander, &c. Mod. Cas. 203 ; Carthew, 90. See Slander*

COLLUSION, collushr\ Is a deceitful agreement or con-

tract between two or more persons, for the one to bring an

action against the other, to some evil purpose, as to defraud a

third person of his right, &e. This collusion is either apparent,

when it shows itself on the face of the act ; or, which is more

common, it is secret, when tlonc in the dark, or covered over

with a show of honesty* And it is a thing the law abhors:

wherefore, when found, it makes void all things dependent

upon the same, though otherwise in themselves good. Co.W
109. 360: Plowd. 54. Collusion may sometimes be tried m

the same action wherein the covin is, and sometimes in another

action, as for lands aliened in mortmain by a qualejut; f
1
*

where it is apparent there needs no proof of it : but when it u

secret it must be proved by witnesses, and found by a jury life

other matters of fact. 9 Llep. 33. The stat. of tt'eslm.t

13 Ed. L c. 33. gives the writ qualejus, and inquiry in these

cases : and there are several other statutes relating to deeds

made by collusion and fraud. The cases particularly mentioned

by the stat. of Westm. 2, are of quare impedit, assise,

which one corporation hrings against another, with intent to
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recover the land or advowson, for which the writ is brought,

held in mortmain &c. See tit. Fraud,
COLONIES. See tit. Plantations.

COLON L'S- An husbandman or villager, who was bound

to pay yearly a certain tribute ; or at certain times in the year

to plough some part of the lord's land ; and from hence comes

the word clown.

COLOUR, color.'] Signifies a probable plea, but which is

in fact false ; and hath this end, to draw the trial of the cause

from the jury to the judges : and therefore colour ought to be

matter in law, ur doubtful to the jury. See Bac. Ah. tit.

Pleas Pleading ( ?//* ed.) : Stephens on Pleading.

It is a rule in pleading (with some exceptions, sec 4 Barn.

Sf Crcs. 547.) that no man be allowed to plead, specially,

such a plea as amounts only to the general issue ; but in

such case he shall be driven to plead the general issue in

terms, whereby the whole question is referred to a jury- But
if a defendant, in an assise or action of trespass, be desirous to

refer the validity of his title to the court rather than the jury,

he may state his title specially, and at the same time give colour

to the plaintiff, or suppose him to have an appearance or

colour of title, bad indeed in point of law, but of wThich the

jury are not competent judges. As if his own true title be

that he claims by feoffment With livery from A., by force of

which he entered on the lands in question, he cannot plead

this by itself, as this plea amounts to no more than the general

issue. But he may allege this specially, provided he goes

farther and says, that the plaintiff claiming by colour of a prior

deed of feoffment, without livery, entered, upon whom he

entered; and may then refer himself to the judgment of the

court, which of the two titles is the best in point of law.

Doctor $ Stud. 2. c. 53.

Every colour ought to havQ these qualities following : Kit
is to be doubtful to the lay gens, as in case of a deed of feoffment

pleaded, and it is a doubt whether the land passeth by the

feoffment, without livery, or not. 2. Colour ought to have
continuance, though it wants effect, 3. It should be such

colour, that, if it were effectual, would maintain the nature of

the action ; as in assise, to give colour of freehold, &c.
10 Rep. 8$. f)0. a. 91- Colour must be such a thing, which is

a good colour of title, and yet is not any title* Cro.Jac. 122.

If a man justifies his entry for such a cause as binds the plain-

tiff or his heirs for ever, he shall not give any colour : but if

he pleads a descent in bar, he must give colour, because this

binds the possession, and not the right ; so that when the

matter of the pica bars the plaintiff of his right, no colour must
be given. When the defendant entitles himself by the plain-

tiff; where a person pleads to the writ, or to the action of the
writ ; he who justifies for tithes, or where the defendant
justifies as servant : in all these cases no colour ought to be

given. 10 Rep. Ql z Lntw. 1343. Where the defendant doth
not make a special title to himself, or any other, he ought to

give colour to the plaintiff. Cro. Eliz. J6. In trespass for
taking and carrying away twenty loads of wood, &c. the defen-
dant says, that A. B, was possessed of them, nt de bonis
propriis, and that the plaintiff claiming them by colour of a
deed after made, took them, and the defendant re-took them;
and adjudged, that the colour given to the plaintiff makes a
good title to him, and confesseth the interest in him. 1 LiL
Abr. 275. See tit. Pleading.

COLOUR OF OFFICE, color officii^ Is when an act is

evilly done by the countenance of an office ; and always taken
in the worst sense, being grounded upon corruption, to which
the office is as a shadow and colour. Plo/vd. Comment. 64. See
as to the distinction between acts dune colore officii and virtu/e

officii, [) Ktist,Mti: 2 Bam.cfCrcs.72g. See Bribery; Extortion.

COL PICES, colpicium, eolpiciis.'] Young poles which
being cut down, make leavers or lifters ; and in Warwickshire
they are called eolpiecs to this day. Blount.

COLPO, a small wax candle, a. cojx) de cere. Hoveden savs,

that when the King of Scots came to the English court, as long

as he staid there, he had every day, De liberatione triginta sol,

Sc duodecim vasseUos dominicos, # quadragirda grosses tangos
colpones de dominion candcla regis, §c anno 11£H.
COMBARONES, the fellow barons, or commonalty of the

Cinque Ports. Placit. temp. Ed. 1. and Ed. 2. But the title

of barons of the Cinque Ports is now given to their representa-
tives in parliament ; and the word combaron is used for a fellow
member, the baron and his combaron. See tit. Parliament.
COMBATERRtE, from Sax. cumbo, Brit, him, Eng. comb.'}

A valley or low piece of ground or place between two hills
j

which is still so called in Devonshire and Cornwall ; hence
many villages in other parts of England have their names of

comb, as JVickcomb, %c. from their situation. KcnnetCs Gloss.

COMBINATIONS, to do unlawful acts, are punishable

before the unlawful act is executed; this is to prevent the

consequence of combinations, and conspiracies, &c. [) Rep. 57.

See tits. Confederacy, Conspiracy.

By the stat. 6 G. 4. c. 12Q. (which repeals the statutes as

to combinations by workmen, and substitutes other provi-

sions), the offences of forcing, or endeavouring to force,

workmen by violence, threats, intimidation, &c. to leave

their service, or to quit their work, or return it unfinished,

or to prevent their hiring themselves, and for using vio-

lence, Sec. towards others, for compelling them to belong

to clubs, or to pay fines for not obeying orders as to wages,

or for forcing any master to alter mode of work, or limit-

ing number of apprentices, & c«, arc punishable with three

months' imprisonment, with or without hard labour. § 3. Not
to affect meetings for settling of rates of wages or hours of

work of the persons meeting. § 4. Nor meetings of masters as to

rates of wages, &c. of their workmen. § 5. Summary convic-

tion before two justices (within four months). § 7. No justice

being a master shall act under this act. § 13. Punishment of
witnesses summoned and refusing to appear, or be examined,
three months* imprisonment. § 8, Offenders compellable to
give evidence for the crown, and shall be indemnified. $ 6.

Forms of convictions and commitments* § 6. and Sch. Convic-
tions shall be transmitted to quarter sessions and filed. § 1L
Appeal to general or quarter sessions. § 12.

COMBUSTIO PECUNIAE. The ancient way of trying
mixt and corrupt money, by melting it down upon payments
into the Exchequer. In the time of King Henry II. a consti-

tution wTas made, called the trial by combustion J the practice
of which differed little or nothing from the present method of
assaying silver. But whether this examination of money by
combustion, wTas to reduce an equation of money only of sterling,

viz. a due proportion of allay with copper ; or to reduce it to
a fine pure silver without allay, doth not appear. On making
the constitution for trial, it was considered, that though the
money did answer numero et pondere, it might be deficient in
value; because mixed with copper or bra:,s, &c. Vide Lowndes's
Essay upon Coin, p. 5- See tit. Cam.
COMITATUS. A county. Ingulpkus tells us, that Eng-

land wTas first divided into counties by King Alfred ; and coun-
ties into hundreds, and these again into tithingsj and
Fortes<jue writes that regnum Anglhe per comitatus at regnum
Francite per ballivatus distinguitor. It is also taken for a
territory or jurisdiction of a particular place, as in Mai. Paris
anno 12:U, and divers old charters* See tits. County, Sheriff,

According to Lord Littleton, in his History ofHen. II. Ub. 2.
fo. 217. each county was anciently an earldom, so that, pre-
vious to the reign of King Stephen, there were not anv titular
earls, nor more earls than counties, though there might be
fewer. As to the division of counties into hundreds and
tithings, see Ld. Lit. I. 2. fo. 259: also see Bract. I. 3. c. 10.

Cojijtatu Comaiisso, is a writ or commission whereby a
sheriff is authorised to take upon him the charge of the count

v

Reg. Orig.295. J '

Comitatu et Castro Commisso. A writ by which the
charge of a county, together with the keeping of a castle, is
committed to the sheriff, Reg. Grig. 295.
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COMITIVA. A companion or fellow traveller ; it is men-

tioned in Brampton, Reg. H. 2, And sometimes it signifies a

troop or company of robbers : as in Walsingham, anno l$66*

COMMANDERY, prccceptoria.~] Was any manor or chief

messuage, with lands and tenements thereto appertaining,

which belonged to the priory of St. John of Jerusalem in Eng-

land ; and he who had the government of such a manor or

house was styled the commander ; who could not dispose of it

but to the use of the priory, only taking thence his own suste-

nance, according to his degree. New Eagle in Lincolnshire

was and still is called the Commandery of Eagle, and did an-

ciently belong to the said priory of St. John : so Selbaeh in

Pembrokeshire, and Shiugay in Cambridgeshire, were comman-

deries in the time of the knights templars, says Camden : and

these in many places in England are termed temples, because

they formerly belonged to the said templars. See stat. 26 11. 8.

c. 2. The manors and lands belonging to the priory of

St. John of Jerusalem were given to King Henry VIII. by

stat. 32 H. S. c. 20, about the time of the dissolution of

abbeys and monasteries: so that the name only of commandcrics

remains, the power being long since extinct.

COMMANDMENT, prcecepfum.] Is diversely taken: as

the commandment of (he king, when upon his own motion he

had cast any man into prison. Commandment of Ike justices,

absolute or ordinary ; absolute, where upon their own authority

they commit a person for contempt, &c. to prison, as a punish-

ment
;
ordinary is when they commit one rather for safe

custody, than for any punishment : and a man committed upon

such an ordinary commandment is rcplevisablc. Siaundf P. C.

72, 73. Persons committed to prison by the special command

of the king, were not formerly bailable by the Court of Kings
Bench ; but at this day the law is otherwise. 2 Hawk. P. C.

c. 15. § 36. See tit. Bail.

In another sense of this word, magistrates may command
others to assist them in the execution of their offices, for the

doing of justice ; and so may a justice of peace to suppress riots,

apprehend felons ; an officer to keep the king's peace, &c.

Bro. 3. A master may command his servant to drive another

man's cattle out of his ground, to enter into lands, seize goods,

distrain for rent, or do other things ; if the thing be not a

trespass to others, Filz. Abr. The commandment of a thing is

good, where he that commands hath power to do it ; and a verbal

command in most cases is sufficient; unless it be where it is

given by a corporation, or when a sheriff's warrant is to a

bail iti" to arrest, &e, Bro. 2SB : Dyer, 202.

Commandment is also used for the offence of him that willeth

another man to transgress the law, or do any thing contrary to

it; and in the most common signification, it is taken where one

willeth another to do an unlawful act ; as murder, theft, or the

like ; which the civilians called tnandatum. Bract* lib. 3.

c. ] 9, See tit. Accessory.

In forcible entries, &t\ an infant or feme covert may be guilty

in respect of actual violence done by them in person
; though

not in regard to what shall be done by others at their command,
because all such commands of theirs are void. Co. Lit. 357 i

I Hawk* P. C. c. 64. § 35. See title Infant. In trespass, &e. the

master shall be charged for the act of the servant, done by his

command. Bac. Ah. Master § Servant. (K.) Unt servants shall

not be excused for committing any crime, when they act by com
mand of their masters, who have no authority over them to give

such command. Doct. <$ Stud* c. 42 : II. P. C. 66 z Kel 13.

And if a master commands his servant to distrain, and he abuseth

the distress, the servant shall answer it to the party injured.

Kitcit. 372. If a party justifies in trespass or replevin, alleging

a command by one having title, the command maybe traversed.

II East, 65. See tit. Servant.

COM MA liCHIO. The confines of the land j from whence
probably comes the word marches.—Imprimis dc nosttis landi-

mcrisy cornmarch ionibus. Du Cange.

COMMENDAM, cedesin commend at a, vel custadia ecclesice

(dicui commissa.^ Is the holding of a benefice or church-living,

which being void, is commended to the charge and care of some

sufficient clerk, to be supplied until it may be conveniently

provided of a pastor : and he to whom the church is commended,

hath the profits thereof only for a certain time, and the nature

of the church is not changed thereby > but is as a thing deposited

in his hands in trust, who hath nothing but the custody of it,

which may be revoked. When a parson is made bishop, there

is a cession or voidancc of his benefice, by the promotion

;

but if the king by special dispensation gives him power to

retain his benefice notwithstanding his promotion, he shall

continue parson, and is said to hold it in commendam. Hob. Ui:

Latch. 236. As the king is the means of avoidances on pro-

motions to dignities, and the presentations thereon belong to

him, he often, on the creation of bishops, grants them licences

to hold their benefices in commendam; but this is usually

where the bishopricks are small, for the better support of the

dignity of the bishop promoted : and it must be always before

consecration ; for afterwards it comes too late, because the bene-

fice is absolutely void. A commendam, founded on the stat,

25 H. 8. c. 21. is a dispensation from the supreme power, to

hold or take an ecclesiastical living contra jus poskivum:

and there are several sorts of commendams; as & commendam

semestrisSf which is for the benefit of the church without any

regard to the commendatory, being only a provisional act of

the ordinary, for supplying the vacation of six months, in

which time the patron is to present his clerk, ami is but a

sequestration of the cure and fruits until such time as the clerk

is presented: a commendam rctinere, which is for a bishop to

retain benefices, on his preferment: and these commendam

are granted on the king's mandate to the archbishop, expressing

his consent, which continues the incumbency, so that there is

no occasion for institution. A commendam recipere is to ule

a benefice de novo in the bishop's own gift, or in the gift of

some other patron, whose consent must be obtained* Dyer.

228 : 8 Lev* 3S1 : Hob. J 43 : Danv, 79.

A commendam may be temporary for six or twelve months
\

two or three years, &c. ; or it may be perpetual, i. eJor life;

when it is equal to a presentation, without institution or induc-

tion. But all dispensations beyond six months were only per-

missive at first, and granted to persons of merit : the commendam

retinere is for one or two years, &c, and sometimes for three or

six years, and doth not alter the estate which the incumbent

had before : a commendam retinere. as long as the commen-

datory should live and continue bishop, hath been held good.

Faugh. 18.

The commendam recipere must be for life, as other parson*

and vicars enjoy their benefices ; and as a patron cannot pre-

sent to a full church, so neither can a commendam recipere be

made to a church that is then full. Show. 414. A benefice

cannot be commended by parts, any more than it may be pre-

sented unto by parts ; as that one shall have the glebe, another

the tithes, &c. Nor can a commendatory have a,juris utrum> or

take to him and his successors, sue or be sued, in a writ of

annuity, &c. But a commendatory in perpetuum may be admit-

ted to do it. 1 1 II. 4.

These commendams are now in fact seldom or never granted

to any but bishops ; and in that case the bishop is made com-

mendatory of the benefice while he continues bishop of soch

diocese : as the object is to make an addition to a small bishop-

rick: and it would be unreasonable to grant it to a bishop'for

life, who might afterwards be translated to one of the richest

sees. See the case of Commendams, Hob. 140; and Cothff*

EccL Hist. 2. 710.
COMMENDATARY, commendatarins.] He that holdeih

a church living or preferment in commendam.
COMMENDATORS, are secular persons, upon whom

ecclesiastic benefices are bestowed, called so, because the bene-

fices were commended and intrusted to their oversight ;
tMj

are not proprietors, but only trustees or tutors. Scotch Diet.

COMMENDATORY LETTERS, are such as are written

by one bishop to another in behalf of any of the clergy, or other*
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of his diocese, travelling thither, that they may he received

among the faithful : or that the clerk may he promoted ; or

necessaries administered to others, &c": several forms of these

letters may be seen in our historian^ as in Bcde
t

lib. 2. c. 18.

COMMENDATUS, one thai lives under the protection of

a great man. Spelm.— CommeJidati homines were persons who
by voluntary homage put themselves under the protection of

any superior lord : for ancient homage was either predial, clue

for some tenure ; or personal, which was by compulsion, as a

sign of necessary subjection ; or voluntary, with a desire of

protection : and those who by voluntary homage put them-

selves under the protection of any men of power, were some-

times called homines ejus commendati : and sometimes only

commendati, as often occurs in Domesday. Commendati dimidii

were those who depended on two several lords, and paid one

half of their homage to each : and sub-commendati were like

under-tenants, under the command of persons that were depend-

ants themselves on a superior lord: also there were dimidii

sub- commendati, who bore a double relation to such depending

lords. Domesday* This phrase seems to be still in use, in the

usual compliment, Commend me lo suck a friend, Sec, which is

to let him know, / am his humble servant. Spelm. of Feuds,

cap. 20.

COMMERCE, commcrciumr\ Traffic, trade, or merchan-

dize in buying and selling of goods.

There is a distinction between commerce and trade; the

former relates to our dealings with foreign nations, or our colo-

nics, &c. abroad ; the other to our mutual traffic and dealings

among ourselves at home.
No municipal laws can he sufficient to order and determine

the very extensive and complicated affairs of traffic and mer-

chandize : neither can they have a proper authority for this

purpose : for as these are transactions carried on between sub-

jects of independent states, the municipal laws of one will not

be regarded by the other. For this reason the affairs of com-
merce are regulated by a law of their own, called the Law-
merchant or Lex-mercaloria, which all nations agree in and
take notice of. And in particular it is held to he part of the

law of England, which decides the causes of merchants by the

general rules which obtain in all commercial countries. See
farther tit. Merchant. See also tit. Bill of Exchange.
COMMISSARY, connnissarius.'J A title in the ecclesias-

tical law, belonging to one that exerciseth spiritual jurisdiction,

in places of a diocese which are so far from the episcopal city,

that the chancellor cannot call the people to the bishop's prin-

cipal consistory court, without their too great inconvenience.

This commissary was ordained to supply the bishop's jurisdic-

tion and office in the out-places of the diocese; or in such
places as are peculiar to the bishop, and exempted from the
jurisdiction of the archdeacon : for where, cither by prescription

or composition, archdeacons have jurisdiction within their

archdeaconries, as in most places they have, this commissary is

superfluous and oftentimes vexatious, and ought not to be; yet

in such cases, a commissary is sometimes appointed by the
bishop, he taking prestation money of the archdeacon yearly
ro exteriorijurisdictions as it is ordinarily called. But this is

eld to be a wrong to archdeacons and the poorer sort of people.

Cowel 's Interp : 4- Inst. 338.

There are also commissaries in time of wTar. Persons sent

abroad to take care of the supply and distribution of provisions

for the army.

COMMISSION, commissio.^ The warrant or letters-patent,

which all persons exercising jurisdiction either ordinary or

extraordinary, have to authorise them to hear or determine any
cause or action: as the commission of the judges, &c. Commis-
sion is with us as much as delegalio with the civilians: and
this word is sometimes extended farther than to matters of

judgment ; as the commission ofpurveyance, Sec. Commissions of

inquiry shall be made to the justices of one bench or the other,

&c, and to do lawful things, are grantable in many cases : also

most of the great officers, judicial and ministerial, of the realm,

are made by commission And by such commissions, treasons,

felonies, and other offences, may be heard and determined
; by

this means likewise, oaths, cognizances of fines, and answers,
are taken, witnesses examined, offices found, &c. Bro. Ab. 12 :

Rep, 39- See stat. 42 E. 3. c. 4. And most of these commis-
sions are appointed by the king under the Great Seal of
England ; but a commission granted under the Great Seal may
he determined by a Privy Seal : and by granting another new
commission to do the same thing, the former commission deter-

mines ; and on the death or demise of the king, the commis-
sions of judges and officers generally cease. Bro. Commis*

:

2 Dyer, it Si). There was formerly a High-commission Court
founded on 1 Eliz. c. 1 ,* but it was abolished by stats. \6 CarA.
c. 11. and 13 Car. 2. c. 2. Of commissions divers may be

seen in the table of the Register of Writs. See also stats.

4 Hen. 4. c. 9 I 7 Hen. 4. r. 11 : 6 Anne, c. 7. By w hich last

act, § 27* it is provided that no greater number of commis-
sioners shall be made for the execution of any office than had
been previously usual.

Commission of Anticipation, was a commission under
the Great Seal to collect a tax or subsidv before the day.

15 H. 8.

Commission of Array. See tit. Militia.

Commissions of Assize, Nisi Priits, Oyer and Terminer,

and Gaol Delivery By virtue of which the judges sit on the

circuit, may, by stat. 3 G. 4, c. 1 0. in case of necessity be opened
and read on a day subsequent to that named therein. See tit. Assize.

Commission of Association. A commission to associate

two or more learned persons with the justices in the several

circuits and counties of Wales, &e. See tit. Assize, Circuit.

Commission of Charitable Uses, goes out of the Chancery
to the bishop and others, where lands given to charitable uses

are misemployed, or there is any fraud or disputes concerning

them, to inquire of and redress the abuse, &c. Stat. 43 Eliz.

c. 4. See tits. Charitable Uses, Mortmain.
Commission ui:l crkdehk, is an absolute engagement to

the principal from an insurance broker in effecting an insurance,

and makes him liable in the first instance, and at all events,

though the principal may resort to the underwriter as a

collateral security. 1 T. Jf. 112. (See farther for the general

nature of a commission del credere, 1 T. R.285: 6 7\ R. 35Q :

and Mackenzie v. Scott, in Dom. Proc. 19* Dec. 1796) and this

Diet. tit. Insurance: and see Bac. Ab. Merchant, tit. Principal

and Agent : and see Ibid. tit. Set-off.

Commission of Delegates, was a commission under the

Great Seal to certain persons, usually lords, bishops, and judges
of the law, to sit upon an appeal to the king in the Court of

Chancery, where any sentence was given in any ecclesiastical

cause by the archbishop. Stat. 25 H. 8. c. 1 9- But this act is

now repealed by 2 <$- 3 W. 4. c. 92 : and the powers of the

High Court of Delegates are, from the 1st Feb. 1833, trans-

ferred to his Majesty's Privy Council,

Commission to inquire of Faults against the Law,
was an ancient commission set forth on extraordinary occasions

and corruptions.

Commission of Lunacy, A commission out of Chancery to

inquire whether a person represented to be a lunatic be so or

not ; that if lunatic, the king may have the care of his estate,

&c. See tit. Lunatic.

Com3iission of Oyer and Terminer, An English term,

is a commission especially granted to some eminent persons of

the hearing and determining one or more causes ; and it is the

first and largest of the five commissions, by which the English

judges of assize do sit in their several circuits, Scotch Diet.

Sec Commission of Assize, and tit. Oyer and Terminer.
Commission of Rebellion, otherwise called a writ of

rebellion, issues when a man after proclamation made by the

sheriff, upon a process out of the Chancery, on a pain of his

allegiance^ to present himself to the court by a day assigned,

makes default in his appearance : and this commission is directed

to certain persons, to the end they, three, two, or one of them
apprehend the party, or cause him to be apprehended as a

rebel and contemner of the king's laws, wheresoever found



C O M C O M
within the kingdom, and bring or cause him to be brought to

the court on a day therein assigned: this writ or commission

goes forth after an attachment returned, non est inventus, §c.

Terms de Ley. See tits* Attachment, Chancery*

CommissionOP Sewers, is directed to certain persons t o see

drains and ditches well kept and maintained in the marshy and

fenny parts of England, for the better conveyance of the water [

into the sea, and preserving the grass upon the land. Slat,

29 if. 8* & S : 13 Eliz. c. 9. See tit. Sewers,

Commission op Theaty with Foreign Princes, is where
leagues and treaties are made and transacted between states i

and kingdoms, by their ambassadors and ministers, for the

mutual advantage of the kingdoms in alliance.

Commission to take up Men for War, was a commission

to press or force men into the king's service. This power of

impressing has been heretofore doubted, but the legality of it

is now fully established. Vide Post. Rep. 154: I Comm. 419:

Broadfoot's case, Comb. £45: Tubb's case, Cowp. 517* See

tits. Mariner, Navy.
COMMISSIONER, co7mnissionariusr\ He that hath a

commission, letters patent, or other lawful warrant to examine
any matters, or to execute any public office, See. And some
commissioners are to hear and determine offences without any

return made of their proceedings ; and others to inquire and
examine, and certify what is found. Stat. 4 H. 4. c. 9* Com-
missioners, by the common law, must pursue the authority of

the co?nmission, and perform the effect thereof : and they are

to observe the ancient rules of the courts whence they come;
and if they do any thing for which they have not authority, it

will be void. 2 Co. Rep. 25: Co. Lit. 151. The office of

commissioners is to do what they are commanded ; and it is

necessarily implied, that they may do that also without which
what is commanded cannot be done : their authority, when
appointed by any statute law, must be used as the statutes

prescribe. 12 Rep. 32. If a commission is given to commis-
sioners to execute a thing against law, they are not bound to

accept or obey it : commissioners not receiving a commission
may be discharged, upon oath before the barons of the Ex-
chequer, &c, and the king by supersedeas out of Chancery may
discharge commissioners. Besides commissioners relating to

judicial proceedings, there are commissioners of the Treasury.

of th e Customs , I J 7n e- lieences, A tiana t ions, Cyc , of which there

are an infinite number.
Commissioners for Valuation of Teinds, are those

appointed by the parliament to value teinds. Scotch Diet.

COMMITTEE, are those to whom the consideration or

ordering of any matter is referred, by some court, or by consent

of parties to whom it belongs : as in parliament, a bill either

consented to and passed, or denied^ or neither, but being re-

ferred to the consideration of certain persons appointed by the

house farther to examine it, they are thereupon called a com-
mittee. And when a parliament is called, and the speaker

and members have taken the oaths, and the standing orders of

the House are read, committees are appointed to sit on certain

days, viz. the committee of privileges, of religion, of grievances,

of courts ofjustice, and oftrade; which are the standing com-
mittees. But though they are appointed by every new parlia-

ment, they do not all of them act, only the committee of
privileges; and this being not of the whole House, is first

called in the Speaker's chamber, from whence it is adjourned
into the House, every one of the House having a vote therein,

though not named, which makes the same usually very nu-
merous : and any member may be present at any select com-
mittee ; but is not to vote unless he be named. The chairman
of the grand committee, who is generally some leading member,
sits in the clerk's place at the table, and writes the votes for

and against the matter referred to them ; and if the numbers
be equal, he has a casting voice, otherwise he hath no vote in

the committee ; and after the chairman hath put the question
for reporting to the House, if that be carried, he leaves the
chair, and the Speaker being called to his chair (who quits it

in the beginning, and the mace is laid under the table), he is

to go down to the bar, and so bring up his report to the table

After a bill is read a second time in the House of Commons
the question is put, whether it shall be committed to a com,

mittee of the whole House, or a private committee ; and the

committees meet in the Speaker's chamber, and report their

opinion of the bill, with the amendments, &c. And if there he

any exceptions against the amendments reported, the hill

may be recommitted : eight persons make a committee,

which may be adjourned by five, &c. Lex Constituthnis, 147,

150. See Divarris on the Statutes: and see pott, tit. Pa^
liamenL

'I 'here is a committee of the king, mentioned in West*t

Symb. tit. Chancery. § 144. And this hath been used, though

improperly, for the widow of the king's tenant being dead,

who is called the committee of the king, that is one committed

by the ancient law of the land to the king's care and protec-

tion. Kitck.foL 160.

The committee of a lunatic, idiot, &c. is the person to

whom the care and custody of such lunatic is commitied bv

the Court of Chancery. See tit. Lunatic.

COMMITMENT.

The sending of a person to prison, by warrant or order, who

hath been guilty of any crime.

Anciently more felons were committed to gaol without a

mittimus in writing, than were with it ; such were commit-

ments by watchmen, constables, &c. See 1 IL H. GlO*—But

now since the habeas corpus act, a commitment in mitiitg

seems more necessary than formerly ; otherwise a prisoner may

be admitted to bail under that act, whatsoever his offence may

have been. Burns Justice, tit. Commitment. And though

according to Gray v. Cookson. l(> East, 20. magistrates may

justify under a written conviction drawn up subsequent to their

commitment, yet it has been decided that they cannot commit

verbally and justify under a written commitment subsequently

drawn up. HutcJtinson v. Lo?vndes, Chester Assizes, and Mick

T. 1832. K. B.

I. What kind of Offenders may be committed ; and by whmr,

and in what manner.

IL To what Prison they may be committed; and at ivlms

Charge.
III. How they may be removed and discharged*

I . Wha t kind of 0ffenders may be comm itted ; and by whom ;

and in what manner There is no doubt but that persons ap-

prehended for offences which are not bailable, and also all

persons who neglect to o0er bail for offences which are bailable,

must be committed. 2 Hawk. P. C. c. 16\ § 1.— It is said,

that wdicresoever a justice of peace is empowered by any

statute to bring a person over, or to cause him to do a certain

thing, and such person being in his presence shall refuse to be

bound, or to do such thing, the justice may commit him to the

gaol to remain there till he shall comply. Id. ib. § 2.

It seems agreed by all the old bnuks, that wheresoever a

constable or private person may justify the arresting aaotbei

for a felony or treason, he may also justify the sending or

bringing him to the common gaol ; and that every private

person hath as much authority in cases of this kind as the

sheriff or any other officer; and may justify such imprisonment

by his own authority, but not bv the command of another.-'

2 Hawk. P. C. c. 3 6. § 3.

But inasmuch as it is certain, that a person lawfully mabng

such an arrest may justify bringing the party to the constable,

in order to be carried by him before a justice of peace; and

inasmuch as the stat. 7 G. 4. c. 64. which directs in what

manner persons brought before justices of the peace for felony*

shall be examined by him, in order to their being committed or

bailed, seem clearly to suppose, that all such persons are to be

brought before such justice for such purpose ; and inasmuch as

the statute of 31 Car. 2. c. 2. commonly called the Habeas corpus
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act, seems to suppose that all persons who are committed to

prison, are there detained by virtue of some warrant in writing,

which seems to be intended of a commitment by some magis-

trate, and the constant tenor of the late books, practice, and

opinions are agreeable hereto ; it is oertainly most advisable

at this day, for any private person who arrests another for

felony, to cause him to be brought, as soon as conveniently he

mav, before some justice of the peace, that he may be committed

or bailed by him. 2 Hawk. P. C. c. 1 6. § 3,

It is certain that the privy council, or any one or two of

them, or secretary of stale, may lawfully commit persons for

(reason, and for other offences against the state, as in all ages

they have done. 2 Hawk. P. C, 117-

As to commitments by the privy council, two cases in

Leonard (1 Leon. 71 : 2 Leon. 175.) pre-suppose some power

for this purpose, without saying what ; and the case in

I Anders. 297. plainly recognises such a power in high treason.

But as to the jurisdiction of privy councillors in other offences,

it does not appear to have been either claimed or exercised.

But see post, as to commitments by the secretary of state for

libel ; the cases of Derby and Earbury ; which Lord Camden
said are established, and the court has no right to overturn

them. 1 1 S. T. 323.

As to commitments by the secretary of state, in the case of

Entick v, Carringtouy C. B. Mich. 6 G. 3. upon a special

verdict, respecting the validity of a secretary of state's warrant
to seize persons and papers in the case of libels, a very critical

inquiry was made into the source of this power in that officer,

in cases of libels, and other state crimes. 2 Wils. 275

:

II iS\ T. 317. — It appears that the king being the principal

conservator of the realm, the secretary of state has so much of

the royal authority transferred to him as justifies commitment
for these crimes, but not the seizure of papers.

The following instances of commitments by the privy council

and secretary of state, will farther explain the nature of this

power.— f. Howell was committed in the 28th Eliz. and Holl-

yard in the 30th Eliz. by secretary Walsingham, privy coun-

cillor; and it was determined that where the commitment is

not hy the whole council, the cause must he expressed in the

warrant. 1 Leon. 71 : 2 Leon. J 75: tied ride stat 31 Car. 2.

c. 2 : Lord Raymond, 0*5.

—

2. Anno 34 Eliz. the judges remon-
strated against the exercise of this power ; and declared that

all prisoners may be discharged, unless committed by the

queen's command, or by her whole council, or by one or two of

them for high treason. 1 And. 291*—3. Melvin was committed
an. 4 Cm J . by secretary Conway, on suspicion of high treason ;

but the court thought the cause of the suspicion should have
been expressed. Palm. 558.— 4. Crofton was committed by
the council, an. 14 C.2. for high treason generally. Vaw*h. 142 :

I Sid. 78 : 1 Kcb. $05.— 5. l'itzpatrick by the privy council,

an. 7 W. 3. for high treason, in aiding an escape ; and bailed

for neglect of prosecution. 1 Salk. 103.— (>. Yaxley was com-
mitted, an. 5 IV. § M. by the secretary of state, Lord Notting-

ham, for refusing to declare if he was a Jesuit. Carth. 2QI :

Skinn. 36*9'—7- Kendal and Roe were committed, an. 7 W* 3.

by secretary Trumbal for high treason, in assisting the escape

[ of Montgomery ; and bv Holt, C. J. held good, but the prisoners
' were baUed. 4 S. T. 559 i 5 Mod. 7S : S&ff. 596 : Holt, 144

:

Lord Raym. 6l. 5: Comb. 343: 12 Mod. 82: 1 Safk. 347—
8. Derby was committed, 10 An. for publishing a libel (quaere

far felony, 11 S. T. 311.), called the Observator ; and the

the court held the warrant good and legal. Forfcsc. 140:
II & T. 309.—9. Sir W. Wyndham was committed, an. 4 G. 1.

by secretary Stanhope for high treason : and by Parker, C. J.

held good. Stra. 3: 3 Vin. 5 Hi.— 10. Lord Scarsdale and
Duplin and Harvey were committed, an. 2 G. 1. by Lord
Townsend, secretary of state, for treasonable practices, and
admitted to bail. 3 Vin. 534.— 11. Earbury was arrested and
committed by warrant from the secretary of state, for being

> the author of a seditious libel, and his papers seized, and he
continued on his recognizance, an. 7 G. 2: 8 Mod. 177:
11 *V, T. 309.— 12. Hensey was committed, an. 31 G. 2, by

the Earl of Holderness, secretary of state, for high treason, in
adhering to the kings enemies. 1 Burr. 642.— 13. Shebbear
was committed, 31 G. 2. on two warrants from the secretary
of state, for a libel. 1 Burr. — 14. Wilkes was committed
an. 3 G. 3. by warrants from the Earl of Halifax, secretary of
state, for a libel, but discharged bv his privilege of parliament.
2 Wills. 150: 11 ft T. 302.— 15. Sayer was apprehended,
18 G. 3. by warrant from the Earl of Rochford, secretary of

state, for high treason, and bailed by Lord Mansfield.
Black. Rep. 1165.—See farther tit. Bail

t
Ih and also tit.

Arrest.

As to the manner of commitment, it is enacted by stat.

7 G. 4. c. 64. persons taken before one or more justice or

justices of the peace on a charge of felony or suspicion thereof,

may be committed or bailed according to the circumstances of

the cases, as they may raise a stronger or less presumption of

guilt ; on the examination of the witnesses the prisoner shall be

taken into custody, or admitted to bail, and the witnesses bound
over to prosecute and give evidence. By § 3. the duty of the

magistrate in case of misdemeanor is defined ; and by § 4. direc-

tions are given to coroners as to proceedings before them in

cases of homicide. See farther tit. Bail.

A justice of the peace may detain a prisoner a reasonable

time, in order to examine him ; and it is said, that three days

is a reasonable time for this purpose. 2 Hawk. P. C. c. 16\

§ 12 : Bait. c. 125 : 2 Inst. 52. 591-

A justice may commit a woman who is a material witness

on a charge of felony, and who refuses to appear or to find

security ; and it makes no difference that she is afeme covert.

Bennet v« Watson, 1 Maul, 8* L A single justice has no
authority to commit a woman delivered of a bastard child for

refusing to answer inquiries as to who was the father of the

child. Ex parte Martin, 6 Barn. 8$ C. 80,

Every commitment must be in writing (see ante, last page),

and under the hand and seal, and show the authority of him
that made it, and the time and place, and must be directed to

the keeper of the prison. It may be either in the king's name,
and only attested by the justice, or in the justice's name. It

may command the gaoler to keep the party in safe and close

custody ; for this being what he is obliged to do by law, it

can be no fault to command him so to do. 2 Hawk. P. C.

c. 1(1 § 13, 14, 15.

It ought to set forth the crime with convenient certainty,

whether the commitment be by the privy council, or any other
authority ; otherwise the officer is not punishable by reason of
such mittimus, for suffering the party to escape; and the court
before whom he is removed by habeas corpus ought to dis-

charge or bail him ; and this doth not only hold where no
cause at all is expressed in the commitment, but also where it

is so loosely set forth, that the court cannot judge whether it

were a reasonable ground for imprisonment or not. 2 Hawk.
P. C. c. l6. §17- See tits. Arrest, Bail. But in commit-
ments by Commissioners of Bankrupts, the court wT

ill look into
the examinations themselves to see whether the Commissioners
bad jurisdiction, 2 B. Adol. 410,
A commitment for high treason or felony in general, without

expressing the particular species, has been held good. 2 Hawk.
P. C. c. 16. § 16. But now, since the habeas corpus act, it

seems that such a general commitment is not good ; and there-
fore where A. and B. were committed for aiding and abetting
Sir James Montgomery to make his escape, who was committed
by a warrant of a secretary of state for high treason ; on a
habeas corpus they were admitted to bail, because it did not
appear of what species of treason Sir James was guilty.
6'X7«. 596: 1 Salk. 347. S. C.

It is safe to set forth that the party is charged upon oath

;

but this is not necessary ; for it hath been resolved, that a com-
mitment for treason, or for suspicion of it, without setting
forth any particular accusation or ground of the suspicion, is

good. 2 Hawk. P. C. c. 16". § 17* Tins resolution was in the
case of Sir W. Wyndham, 2 G. 1. who was committed by the
secretary of state for high treason, generally. Stra. 2 : 3 Vin.
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4>1& at lar^e. It was confirmed by Pratt, CJ. in Wilkes's
(

case, committed by a similar warrant for a libel. 2 Wills* 15H :

1 1 S. T. 304. And Mr. J. Foster says, in cases wherein the

justice of the peace hath jurisdiction, the legality of his warrant
j

will never depend on the truth of the information whereon it

is grounded* Curtis s vase, 136.

Every such mittimus ought to have a lawful conclusion, viz.

that the party he safely kept tiD he be delivered by law, or by

order of law, or by due course of law ; or that he he kept till

farther order (which shall be intended of the order of law), or

to the like effect ; and if the party be committed only for want

of bail, it seems to be a good conclusion of the commitment,

that he be kept till he find bail : but a commitment till the

person who makes it shall take farther order, seems not to be

good ; and it seems that the party committed by such or any

other irregular mittimus may be bailed. 2 Hawk. P. C.

c. 16. §18.
Also a commitment grounded on an act of parliament ought

to be conformable to the method prescribed by such statute ; as

where the churchwardens of Northampton were committed on

the 43 Eliz, c. 2. and the warrant concluded in the common

form, viz. until the?/ be dull/ discharged according to lam ; but

the statute appointing that the parly should there remain until

he should account, for want of such conclusion they were dis-

charged. Carth. 152, 153. And where a man is committed

as a criminal, the conclusion must be, until he be delivered by

due course oflaw; if he be committed for contumacy, it should

be until he comply.

II. To what Prison they may be committed; and at ?vhose

Charge.—AW commitments must be to some prison within

the realm of England. For,

By the stat. 31 Car. 2. c. 2. the Habeas corpus act, it is

enacted, " That no subject of this realm, being an inhabitant

or resiant of this kingdom of England, dominion of Wales, or

town of Berwick upon Tweed, shall or may he sent prisoner

into Scotland, Ireland, Jersey, Guernsey, Tangier, or into any

parts, garrisons, islands, or places beyond the seas, which then

were, or at any time after should be, within or without the

dominions of his Majesty."

Bv stat. 1 4 Ed. 3^ c. 1 0. sheriffs shall have the custody of the

gaols as before that time they were wTont to have, and they

shall put in such under-keepers for whom they will answer.

And this is confirmed by stat. 19 H. 7- c. 10. Also by stat.

5 //. 4<. $ 10. it is enacted, " That none be imprisoned by any

justice of the peace, but only in the common gaol, saving to

lords, and others who have gaols, their franchise in this case."

It seems that the kings grant since the statute 5 H. 4. c. 10.

to private persons to have the custody of prisoners committed

by justices of the peace is void. And it is said, that none can

claim a prison as a franchise, unless he have also a gaol

delivery. 2 Hawk. P. C. c. 16. § 7- See stat. 1 1 and 12 JV. 3.

c. 19. § 3., made perpetual by stat. 6 G. 1. c. 19. to enable jus-

tices of peace to build and repair gaols in their respective

counties, where a clause like that in stat. 5 H. 4. c. 10. is

inserted.

Also it hath been held, that regularly no one can justify the

detaining a prisoner in custody out of the common gaol, unless

there be some particular reason for so doing; as if the party be

so dangerously sick, that it would apparently hazard his life to

send him to the gaol ; or there be evident danger of a rescous

from rebels, &c; yet constant practice seems to authorise a com-

mitment to a messenger ; and it is said that it shall be intended

to have been made in order for the carrying of the partv to

gaoh 2 Hawk. P. C. c. 16. § 8, 9.

And it is said, that if a constable bring a felon to gaol, and

the gaoler refuse to receive him, the town where he is con*

stable ought to keep him till the next gaol delivery. H. P. C«

114: 2 Hawk. P. C. c. lG. § 9-

A prisoner in the custody of the king's messenger, on a

warrant from the secretary of state, who is brought into K. B*

by habeas corpus to be bailed, but has not his bail ready, cannot

be commit ted to the same custody he came in ; but must be com-

mitted to the custody of the marshal, which will prevent tta

necessity of suing out a new habeas corpus ; as he maybe

brought up from the prison of the court, by a rule of court,

whenever he shall be prepared to give bail. 1 Burr. 460.

If a person arrested in one county for a crime done in it, fiy

into another county, and be retaken there, he may be com*

mitted by a justice of the first county to the gaol of such

county. P. C. 93. But by the better opinion, if he bad

before any arrest fled into such county, he must be committed

to the gaol thereof by a justice of such county. 2 Hawk. P. C
c. 16. § 8 : Dalt. c. 118. Also it seems to be laid down as a

rule by some books, that any offender may be committed to

the gaol next to the place where he was taken, whether it lie

in the same county or not. 2 Hawk. P. C\ c. 16. § S.—See

post, stat. 24 G. 2. c.55-

By stat. 6 G. 1. c. 19- vagrants and other criminals, offenders,

and persons charged with small offences, may, for such offences,

or for want of sureties, be committed either to the common

gaol, or house of correction, as the justices in their judgment

shall think proper.

By stat. 24 G. 2. c. 55. if a person is apprehended upon a

warrant indorsed, in another county, for an offence not bail-

able, or if he shall not there find bail, he shall be carried back

into the first county, and be committed, or, if bailable, bailed

by the justices in such first county.

As to the charges of commitment, it is enacted by stat

8 Jac. 1, c. 10. that offenders committed are to bear their own

charges, and the charges of those who are appointed to guard

them ; and if they refuse to pay, the charges may be levied hjr

sale of their goods. And by stat. 27 G. 2, c. 3. if they have no

goods, &c. within the county where they are apprehended, the

justices are to grant a warrant on the treasurer of the county

for payment of the charges. But in Middlesex the same shall

be puid by the overseers of the poor of the parish wheft fc

person was apprehended.

III. How they may be removed and discharged.—As pri-

soners ought to be committed at first to the proper prison, so

ought they not to be removed thence, except in some special

casesj and to this purpose it is enacted by SI Car. % is 2.

"that if any subject of this realm shall be committed to any

prison, or in custody of any officer or officers whatsoever, for

any criminal, or supposed criminal matter, that the said person

shall not be removed from the said prison and custody, into the

custody of any other officer or officers, unless it be by hahm

corpus, or some other legal writ ; or where the prisoner is de-

livered to the constable or other inferior officer, to carry such

prisoner to some gaol ; or where any person is sent by order of

any judge of assize, or justice of the peace, to any common

workhouse, or house of correction; or where the prisoner 11

removed from one prison or place to another within the same

county, in order to a trial or discharge by due course of law;

or in case of sudden fire or infection, or other necessity; upon

pain that he who makes out, signs, or countersigns, or obeys,

or executes such warrant, shall forfeit to the party gjeved

100/. for the first offence, 200/. for the second, &c. 2 Hatcl

P. C. c.\6. §10.
A person legally committed for a crime, certainly appearing

to have been done by some one or other, cannot be lawfully

discharged by any other but by the king, till he be acquitted on

his trial, or have an ignoramus found by the grand jury, or

none to prosecute him on a proclamation for that purpose,
^

the justices of gaol delivery. But if a person be committed

on a bare suspicion, without any appeal or indictment, tor a

supposed crime, where afterwards it appears tihat there was

none; as for the murder of a person thought to be dead, wto

afterwards is found to be alive: it hath ken hoUenttotw

maybe safely dismissed without any farther -preceding} ™

that he who surfers him to escape, is properly punishable ml

as an accessory to his supposed offence; and it is impos&y

there should be an accessory where there can be no principal
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and it would be hard to punish one for a contempt founded on
a suspicion appearing in so uncontested a manner to be ground-
less. 2 Hawk. P. C. c. 16. § 22. But the safest way for the

gaoler is to have the authority of some court or magistrate, for

discharging the prisoner.

If the words of a statute are not pursued in a commitment,
the party shall be discharged by habeas-corpus. See tits.

Arrest, Bail, Imprisonment, Prisoner, &c.
COMMONALTY, popultts, plebs, communitas.^ In Art*

super charUis, 28 Ed. 1, c. 1. the words Tout le Commune
(V Engleterre signify all the people of England. 2 Inst, 539*

But this word is generally used for the middle sort of the

king's subjects, such of the commons as are raised beyond the

ordinary sort, and coming to have the managing of offices, by
that means are one degree under burgesses, which are superior

to them in order and authority ; and companies incorporated

are said to consist of masters, wardens, and commonalty, the
first two being the chief, and the others such as are usually

called of the livery. The ordinary people, and freeholders, or

at best knights and gentlemen, under the degree of baron,
have been of late years called communitas regni, or tota lerrce

commanilas ; yet anciently, if we credit Brady, the barons and
tenants in capite or military men, were the community of the
kingdom ; and those only were reputed as such in our most
ancient histories and records. Brady' s Gloss, to his Introduct.
lo Engl. Hist,

COMMON,
Communing A right or privilege, which one or more per-

sons claim to take or use, in some part or portion of that which
another man's lands, waters, woods, &c. do naturally produce ;

without having an absolute property in such land, waters,
wood, &e. It is called an incorporeal right, which lies in

grant, as if originally commencing on some agreement between
lords and tenants, for some valuable purposes : which by age
being formed into a prescription continues, although there be
no deed or instrument in writing which proves the original

contract or agreement. 4 Co* 37 : 2 Inst. 65: 1 Vent. 387.
By the 2 ey 3 W. J . c. 71. after thirty years' enjoyment a right

of common cannot he defeated, by merely showing that it coin*

meneed within time of memory, and after sixty years' enjoy-
ment the right shall be absolute.

I. Of the several Kinds of Commons.
II. The Interest of the Owner of the Soil ; wherein, of

Approvement and Inclosurc.

III. The Commoners Interest in the Soil; and herein, of
Apportionment and Extinguishment,

I. Of the several Kinds of Commons.—There is not only
common of pasture, but also common of piscary or fishing

;

common of estovers ; common of turbary, which see under their
several heads. The word common, however, in its most usual
acceptation, signifies common of pasture. This is a right of
feeding one's beast on another's land: for in those waste
grounds usually called commons, the property of the soil is

generally in the lord of the manor, as in common fields it is

in the particular tenants. This kind of common is divided into
common gross, common appendant, common appurtenant, and
common per cause de vicinage.

Common in gross is a liberty to have common alone, without
any hinds or tenements, in another person's land, granted bv
deed to a man and his heirs, or for life, &e. F. N. B. 31. 37*.-

4 Pep. 30.

Common appendant is a right belonging to a magi's arable
lamb of putting beasts commonable into another's ground.
And common appurtenant is belonging to an estate for all

manner of beasts commonable or not commonable. 4- Rep. 37
Phwd. lGl.

1

Common appendant and appurtenant are in a manner con-
founded, as appears by Fitzhvrbert ; and are by him defined

vol. i.

to be a liberty of common appertaining to, or depending on, a
freehold ; which common must be taken with beasts common-
able, as horses, oxen, kine, and sheep ; and not with goats,

hogs, and geese. But some make this difference, that common
appurtenant may be severed from the land whereto it pertains;
but not common appendant

; which, according to Sir Edward
Coke, had this beginning : when a lord enfeoffed another of
arable land to hold of him in socage, the feoffee to maintain the
service of his plough, had at first, by the courtesy or permission
of the lord, common in his wastes for necessary beasts to eat

and compost his land, and that for two causes ; one, for that

it was tacitly implied in the feoffment, by reason the feoffee

could not till or compost his land without t attle, and cattle

could not be sustained without pasture ; so by consequence, the

feoffee had, as a thing necessary and incident, common in the

waste and lands of the lord ; and this may be collected from
the ancient books and statutes : and the second reason of this

common was, for the maintenance and advantage of tillage,

which is much regarded and favoured by the law. F. N. B.
ISO: 4 Rep. 37.

Common per cause de vicinage, common by reason of neigh-

bourhood ; is a liberty that the tenants of one lord in one town
have to common with the tenants of another lord in another

town : it is where the tenants of two lords have used, time out
mind, to have common promiscuously in both lordships lying

together and open to one another. H Pep. ?iS. And those that

challenge this kind of common, which is usually called inter-

commoning, may not put their cattle in the common of the other

lord, for then they are distrainable ; but they may turn them
into their own fields, and if they stray into the neighbouring
common they must be suffered. Terms de la Pet/. The inha-

bitants of one town or lordship may not put in as many beasts

as they will, but with regard to the freehold of the inhabitants

of the other : for otherwise it were no good neighbourhood, upon
which all this depends. Ibid*

If one lord encloses the common, the other town cannot then
common : but though the common of vicinage is gone, common
appendant remains. 4 Rep. 38.: 7 Rep. 5. Every common per

cause de vicinage is a common appendant. 1 Danv. Abr. 799 »

This is indeed only a permissive right intended to excuse
what in strictness is a trespass in both, and to prevent a multi-

plicity of suits. And therefore either township may inclose and
bar out the other, though they have intercommoued time out
of mind. 2 Comm. 34.

Common appendant is only to ancient arable land; not to a
house, meadow, pasture, &c. It is against the nature of com-
mon appendant to be appendant to meadow or pasture : but if

in the beginning land be arable, and of late a house hath been
built on some part of the land, and some acres are employed to

meadow and pasture, in such case it is appendant; though it

must be pleaded as appendant to the land, and not to the house,

pasture, cVc, 1 Nek* Abr. 457* This may be common appen-
dant, though it belongs to a manor, farm, or plough-land: and
common appendant is of common right : but it is not common
appendant unless it has been appendant time out of mind.
1 Danv. 746. It may be upon condition ; be for all the year,

or for a certain time, or for a certain number of beasts, &c. by
usage : though it ought to be for such cattle as plough and
compost the land to which it is appendant. Ibid. 797* Com-
mon appendant may be to common in a field after the com is

severed, till the ground is re-sown : so it may be to have com-
mon in a meadow after the hay is carried off the same, ti\\

candlemas, &c. Yc/v. 18.5.

This common, which is in its nature without number, by
custom may be limited as to the beasts: common appurtenant
ought always to be for those levant and couchant, and may be

sans number. Plotvd. 16T. A man may prescribe to have
common appurtenant for all manner of cattle, at every season

in the year. 25 Ass. 8. Common by prescription for all man-
ner of commonable cattle as belonging to a tenement, &c. must
be for cattle levant and couchant upon the land (which is so

2 K
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many as the land will maintain), or It will nut be good: and

if a person grants common sans number, the grantee cannot put

in so many cattle, but that the grantor may have sufficient

common in the same land. 1 Dam\ Abr. 798, 799- He who

hath common appendant or appurtenant, can keep but a num-

ber of cattle proportionable to his land; for he can common

with no more than the land to winch his common belongs is

able to maintain. 3 SalL\ \)3. Common appurtenant may be

to a house, pasture, &c, though common appendant cannot

;

but it ought to be prescribed for as against common right: and

uncommonable cattle, as hogs, goats, &c, are appurtenant

:

this common may be created by grant at this tiny ;
so may not

common appendant, 1 Inst. 122: 1 Rol Abr. 398,

Common appurtenant for a certain number of beasts may be

granted over. 1 Danv. 802,

In Scotland, in those districts where there is no coal, the

inhabitants are chiefly supplied with fuel from the mosses with

which the country abounds. Where one estate has only a

small quantity of this moss, it is not unusual for the proprietor

of a neighbouring estate, where there is a superfluity, to sell to

the proprietor of the defective estate a perpetual liberty to his

tenants to cut moss for fuel, on a certain aniuml ^.\\M,perJitte

orJinnilty (which terms are synonymous),' and this i& called

" an heritable moss tolerance/' See Dingwhtt h Farqitharson,

Dom. Proc. Journals, 1191*

II. The Interest of the Owner of the Soil; wherein of Ap-

provement and Inelosure.—The property of the soil in the com-

mon is entirely in the lord ; and the use of it jointly in him and

the commoners. The lord may, in respect of his interest in

the soil of the waste commonable lands, have a right of com-

mon over common lands of another manor, Seftott v. Court >

5 Barn, cy C. 921. And see 5 Taunt. $6$ : 1 Marslu 50. A
lord is entitled under an inelosure act to an allotment in respect

of the demesnes of the manor over and above the allotment

awarded to him by the act in respect of his rights as lord.

Arundel v. Falmouth, 2 Maul $ S. 440.

.Lords of manors may depasture in commons where their

tenants put in cattle ; and a prescription to exclude the lord is

against law. 1 Inst. 122,

The lord may agist the cattle of a stranger in the common
by prescription; and he may license a stranger to put in his

cattle, if he leaves sufficient room for the commoners. ] Danv.

IQo: 2 Mod. (), Also the lord may surcharge, &c. an overplus

of the common; and if, where there is not an overplus, the

lord surcharges the common, the commoners are not to distrain

his beast, but must commence an action against the lord.

F. N. B. 125, But it is said, if the lord of the soil put cattle

into a close, contrary to custom, when it ought to lie fresh, a

commoner may take the cattle damage-feasant ; otherwise it is

a general rule that he cannot distrain the cattle of the lord,

l Banv- 807

i

The lord may distrain where the common is surcharged, and

bring action of trespass for any trespass done in the common.

[) Hep. 113.

A lord may make a pond on the common ; though the lord

cannot dig pits for gravel or coal, the statutes of approvement

extending only to inclosnre. 3 Inst. 204 : 9 Rep. 112: 1 Sid.

106. If the lord makes a warren on the common, the com-

moners may not kill the conies ; but are to bring their action,

for they may not be their own judges. 1 Rol. 90. 405.

The right of commoners in the common may be subservient

to the right of the lord in the soil, so that the lord may dig

clay-pits there, or empower others so to do, without leaving

sufficient herbage for the commoners, if such a right can be

proved to have been always exercised by the lord. 5 T+ R. 41 1.

So that the lord may, with the consent of the Homage, grant

part of the soil of the common for building, if he has imme-
raorially exercised such a right. 5 T. R. 417- n.

By stat. 20 //. 3. c. 4. (Stat, of Merlon,) lords may approve

against their tenants, viz. inclose part of the waste, &c, and

thereby discharge it from being common, leaving common

sufficient ; and neighbours as well as tenants 3 claiming common

of pasture, shall be bound by it.— If the lord incloses on the

common, aud leaves not common sufficient, the commoners w&j

not only break down the inclosures, but may put in their cat-

tle, although the lord ploughs and sows the land. 2 Inst. 88-

1 Rol. Abr. 406.

Where the tenants of the manor have a right to dig gravel

on the wastes, or to take estovers, there the lord has no right,

under the stat. of Merton, to inclose and approve the wastes

of the manor.—Yet a custom in a manor that any person

being desirous of inclosing, may apply to the court, ike, first

obtaining the consent of the lord, does not abridge the lord's

common law-right of inclosing without any such application,

provided he leave common sufficient for the tenants. 2 J, R,

391, 3Q2.

Any person who is seised in fee of part of a waste within a

manor may approve, leaving a sufficiency of common, though

he be not lord of the manor. 3 T. R. 445*

The lord of a manor, or his grantee, may inclose and ap-

prove part of a common, against tenants having common of

pasture, notwithstanding they have also some other right on

the common, as a right to dig for sand, &c, if he leave suffi-

cient common of pasture. 6 T- R> T IT.

An unqualified custom for the lord of the manor to inclose

the waste is bad ; but a custom to inclose, leaving a sufficiency

of common, is good, even, as it seems, against common of tur-

bary ; but it lies on the lord to show that a sufficiency is left,

A commoner may throw down the whole of a fence inclosing

any part of the common wrongfully erected, even hv the lord.

Artettv. Ellis, ! % C.Sm
There can be no approvement by the lord in derogation of

a right of common of turbary. 1 Taunt. 435. sed vide last case,

By stats. 31 G. 2. c. 41 ; 22 G. 3. c. 3(h owners of common,

with the consent of the majority, in number and value, of the

commoners ; the majority of the commoners, with consent of

the owners ; or any persons with the consent of both, may in-

close any part of a common for the growth of wood.

By stat, 13 Geo. 3 . c. 81. § 21. rams are not to remain on

commons from the 25th of August to the 25th of November.

IN. The Commoners' Interest in the Soil; and hcrmt§

Apportionment and Extinguishment.—A commoner hath only a

special and limited interest in the soil, but yet he shall have

such remedies as are commensurate to his right, and therefore

may distrain beasts damage-feasant, bring an action on the cM
&c. ; but not being absolute owner of the soil, he cannot brin*

a general action of trespass for a trespass done upon the com-

mon. See Bridg. 10, 11 : Godb. 123, 124: 2 Leon. 201, 202.

Common for cattle levant and cou chant cannot be claimed

by prescription as appurtenant to a house without any curti-

lage or laud. Scholes v. Margrave, 5 T. R. 4u\ And m
8 T. R. 39G.

A commoner cannot regularly do any thing on tlie soil

which tends to the melioration or improvement of the common

as cutting down of bushes, fern, &c. 1 Sid. 251 ; 12 //. 8. &f-

13 II. H. c- 1 15* Therefore if a common every year in a flood

is surrounded with water, the commoner cannot make a trench

in the soil to avoid the water, because he has nothing to do

with the soil, but only to take the grass with the mouth of

the cattle. 1 Rol. Abr. 405 : 2 Buhl lift—But see ante, U\

and post.
t

Every commoner may break the common if it be inclosed;

and although he does not put his cattle in at the time, yet his

right of commonage shall excuse him from being a trespasser*

Lit. Rep. 38. See 1 Rol. Abr. 406. That is, supposing the

inelosure made by the lord, and that there is not sufficient

common ; or that the inelosure is made by any other person

than the lord.

A commoner cannot justify cutting down trees planted by the

lord on the waste though there be not sufficiency of common



left ; but his remedy is by action on the case, or by assize.

6 T. A\ 483. (Affirmed in Cam. Scacc. 1 B. § P. 13*)
If a tenant of the freehold ploughs it, and sows it with com,

the commoner may put in his cattle, and therewith eat the
corn growing upon the land ; so if he lets his com lie in the
field beyond the usual time, the other commoners may not-
withstanding put in their beasts. 2 Leon* 202, 203.
The commoner cannot use common hut with his own proper

cattle ; but if he hath not any cattle to manure the land, he
may borrow other cattle to manure it, and use the common
with them ; for by the loan, they are in a manner made his

own cattle. 1 Danv. 7Q8* Grantee of common appurtenant,
for a certain number of cattle, cannot common with the cattle

of a stranger ; he that hath common in gross, may put in a

stranger's cattle, and use the common with such cattle. Ibid.
803. Common appendant or appurtenant cannot be made
common in gross ; and approvement extends not to common
in gross. 2 Inst. 86.

A commoner may distrain beasts put into the common by a
stranger, or every commoner may bring action of the case,

where damage is received. 9 Rep* 11. But one commoner
cannot distrain the cattle of another commoner, though he
may those of a stranger, who hath no right to the common
2 $Mn>« 1238.

Wherever there is colour of right for putting in cattle, a
commoner cannot distrain ; where there is no colour he may :

so he may distrain a stranger's cattle, but not those of a
commoner, though he exceeds his number. Where writ of
admeasurement lies, he cannot distrain.

—

Quwre, whether he
may distrain cattle surcharged, where the right of common is

for a number certain. 4 Burr. 2 ¥26 : ] Black . Hep. 673.
The usual remedies for surcharging the common are either

by distraining so many of the beasts as are above the number
allowed, or else by an action of trespass ; both which mav be
had by the lord ; or, lastly, by a special action on the case for
damages, in which any commoner may be plaintiff. Frcem. 273.
But the ancient and most effectual method of proceeding is

by writ of admeasurement nf pasture. This lies, either where
a common appurtenant or in gross is certain as to number, or
where a man has common appendant or appurtenant to his
land, the quantity of which common has never yet been ascer-
tained. Jo either of these cases, as well (he lord as any of the
commoners, is entitled to this writ of measurement ; which
is one of those writs that are called vkontiel (2 InsL 369:
Finch. L* 314), being directed to the sheriff* (vicecon/iti), and
not to be returned to any superior court till finally executed
by him.

It recites a complaint, that the defendant hath surcharged
(superoncravit) the common ; and therefore commands the
sheriff' to admeasure and apportion it ; that the defendant may
not have more than belongs to him, and that the plaintiff may
have his rightful share. Ami upon this suit all the commoners
shall be admeasured, as well those who have not as those who
have surcharged the common ; as well the plaintiff* as defendant.
F* N. B. 125. The execution of this writ must be by a jury
of twelve men, who arc upon their oaths to ascertain, under
the superintendence of the sheriff, what and how many cattle
each commoner is entitled to feed. And the rule for this
admeasurement is generally understood to be, that the com-
moner shall not turn more cattle upon the common than are
sufficient to manure and stock the land to which his right of
common is annexed ; or, as our ancient law expressed it, such
cattle as only are levant and coucliant upon his tenement
(Bro* Abr. 1. Prescription 28); which being a thing uncer-
tain before admeasurement, has frequently, though erroneously,
occasioned this unmeasured right of common to be called a
common without stint, or sons nombre (llardr. 117), a thin**
which, though possible in law, does in fact very rarely exist.
Lord Rai/m. 407.

If, after the admeasurement has thus ascertained the right,
the same defendant surcharges the common again, the plaintiff'

may have a writ of second surcharge (de secunda superonera-

tioue), which is given by the stat. lVestm.2. IS Ed* 1. c. 8 ;

and thereby the sheriff is directed to inquire, by a jury,

whether the defendant has, in fact, again surcharged the com-,

mon, contrary to the tenor of the last admeasurement; and if

he has, he shall then forfeit to the king the supernumerary cattle

put in, and also shall pay damages to the plaintiff' F. N* B* 126:

2 InsL 370. This process seems highly equitable, for the first

offence is held to be committed through mere inadvertence,

and therefore there are no damages or forfeiture on the first

writ, which was only to ascertain the right which was disputed ;

hut the second offence is a wrilful contempt and injustice, and
therefore punished, very properly, with not only damages, but

also forfeiture. And herein the right, being once settled, is

never again disputed; but only the fact is tried, whether there

be any second surcharge or no ; which gives this neglected

proceeding a great advantage over the modern method by action

on the case, wherein the quantum of common belonging to the

defendant must be proved upon every fresh trial, for every

repeated offence.

This injury, by surcharging, can, properly speaking, only

happen where the common is appendant or appurtenant, and of

course limited by law; or where, when in gross* it is ex-

pressly limited and certain , for where a man hath common in

grossj sans nombre, or without stint, he cannot be a sur-

charger. However, even where a man is said to have common
without stint, still there must be left sufficient for the lord's

own beasts. 1 Rol. Abr. 591). f or the law will not suppose

that, at the original grant of the common, the lord meant to

exclude himself.

One commoner who has surcharged may nevertheless main-
tain an action against another for surcharging the common.
4 T. R. 471.

There is yet another disturbance of common, when the
owner of the land, or other person, so incloses or otherwise

obstructs it, that the commoner is precluded from enjoying the
benefit, to which he is by law entitled. This may be done
either by erecting fences, or by driving the cattle off the land,

or by ploughing up the soil of the common. Cro. Eliz. 198.
Or it may be done by erecting a warren therein, and stocking
it with rabbits in such quantities, that they devour the whole
herbage, and thereby destroy the common. For in such case,

though the commoner may not destroy the rabbits, yet the law
looks upon this as an injurious disturbance of his right, and
has given him his remedy by action against the owner. Cro.
Jac* 195. This kind of disturbance does indeed amount to a
disseisin, and if the commoner chooses to consider it in that
light, the law has given him an assise of novel disseisin, against
the lord, to recover the possession of his common. F. N. /?.

1 79-—Or it has given a writ of (juod permillat against any
stranger as well as the owner of the land, in case of such a dis-

turbance to the plaintiff as amounts to a total deprivation of
his common ; whereby the defendant shall be compelled to
permit the plaintiff to enjoy his common as he ought. Finch. L.
275 : F. N.B. 123. But if the commoner does not choose to
bring a real action to recover seisin, or to try the right, he may
(which is the easier and more usual way) bring an action on the
case for his damages, instead of an assise, or a quod per?n ittat.
Cro. Jac. 195. See 3 Comm. £38. 240.

Twenty years' adverse possession of a waste inclosed is a bar
to the entrv of a commoner. 2 Taunt 156: 2 B.Sf C 921

If any commoner incloses, or builds on the common, every
commoner may have an action for the damage. Where turf is

taken away from the common, the lord only is to bring the
action: hut it is said the commoners may have an action for the
injury, by entering on the common, &c. 1 Rot. Abr* SO. 308 *

2 Leon* £01.

If a commoner who hath a freehold in his common be ousted
of, or hindered therein, that he cannot have it so beneficially
as he used to do; whether the interruption be by the lord or
any stranger, he may have an assise against him : but if the

2 k2
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commoner hath only an estatefor years, then his remedy is by

action on the case. And if k be only a small trespass, that is

little or no loss to the commoner, but he hath common enough

besides, the commoner may not bring any action. 4 Rep. 37 *

8 Rep. 79: Dyer, 31 6.

A commoner may maintain an action on the case for an

injury done to the common by taking away from thence the

manure which was dropped on it by the cattle: though his

proportion of the damage amount only to a farthing: at least

the smallness of the damage found is no ground for a nonsuit.

2 T.R. 154.

In ail action for disturbance of plaintiff's common, if the

declaration state that plaintiff' is possessed of a messuage and

land, and by reason thereof ought to have common, the allega-

tion is divisible, and proof that plaintiff is possessed of land

only, and a right of common in respect of it is sufficient.

Rickets v. Salwey, 2 Barn. $ A. 360.

Plaintiff claimed a right of common for all commonable cat-

tic : the proof was, that he had turned on ail the commonable

cattle be kept, but that he had never kept sheep. This is

evidence for the jurv to prove the right claimed. 4 Barn. §
Cres. l6l,

A commoner cannot dig clay on the common, which destroys

the grass, and carrying it away doth damage to the ground ;

so that the other commoners cannot enjoy the common, in lam

amph 7nodo as they ought. Godb. 344. Also a commoner may
not cut bushes, dig trenches, &c. in the common, without a

custom to do it. 1 Nels. 4(fe. If he makes any thing de novo

he is a trespasser : he can do nothing to impair the common

;

but may reform a thing abused, fill up holes, &c. 1 Broivl. 208.

A commoner may abate hedges erected on a common ; for

though the lord bath an interest in the soil by abating the hedges,

the commoner doth not meddle with it. 2 Mod. 65: 7 B. cf C.

340* Any man may by prescription have common and feeding for

his cattle in the king's highway, though the soil doth belong to

another. But the occupation of common by usurpation, will

not give title to him that doth occupy it, unless he hath had it

time beyond memory.
Upon agreement between two commoners to inclose a common,

a party having interest not privy to the agreement, will not be

bound; but one or two wilful persons shall not hinder the

public good. Chan. Rep. 48. Commons must he driven

yearly at Michaelmas, or within fifteen days after: infected

horses, and stone-horses under si^e, &e, are not to be put into

commons, under forfeitures, by stat. 32 II. 3. t\ 13. New
erected cottages, though they have four acres of ground laid to

them, ought not have common in the waste. J. Inst. 7 40.

In law proceedings, where there are two distinct commons, the

two titles must be shown ; cattle are to be alleged commonable ;

and common ought to be in lands commonable: and the place

i* to be set forth where the messuage and lands lie, &c. to

which the common belongs. 1 Nels. 462, 463.

Common appendant, because it is of common right, shall be

apportioned by the commoner's purchase of part of the hind in

which he hath such common; but common appurtenant shall

be extinct by the commoner's purchase of part of the land, in

which, &c. Both common appendant and appurtenant shall

l)e apportioned by alleviation of part of the land to which the

common is appendant or appurtenant. Co. Lit. \22 : Hob.
235: 8 Co. 78: On en, 122: 4 Co. 37: Cro. Eiiz. 594.

A release of common in one acre is an extinguishment of the

whole common. See 4 Co. 37.

If A. hath common in the lands of B. as appurtenant to a

messuage, and alter B. enfeoffs A. of the said lands, whereby
the common is extinguished ; and then A. leases to B. the said

messuage and lands, with all commons, &c. used or occupied

with the said messuage ; this is a good grant of a new common
for the time. Cro. Eliz 570. If several persons are seised of

several parts of a common, and a commoner purchases the in-

heritance of one part, his entire common is extinct. 1 And. 159.

When a man hath common appendant for a certain number of

cattle, and to a certain parcel of land, if he sell part of it, the

common is not extinguished ; for the purchaser shall have

common pro rata: but it is otherwise in common appurtenant.

S Rep, 78: 1 Nels. 4(iO. See Fitz. Ahr. tit. Comm. per tot.

By stat. 13 G. 3. c. 81- in every parish where there arc

common field lands, all the arable lands lying in such fields

shall be cultivated by the occupiers, under such rules as 4^
of them in number and value, (with the consent of the land

and tithe owners, [the latter not to receive any fines, only

rents, § 23-3) shall appoint by writing under their hands: the

expence to be borne proportionably, § 1, 2. 4. 7.— Under lie

management of a field-master, or Jield reeve, to be appointed

annually in May. § 3. 5. 6.

Persons having right of common, but not having land b
such fields, and persons having sheep-walks, may compound

for such right, by written agreement, or may, with their consent,

have parts allotted them to common upon; § 8, 9, JO; and tk

balks, shades, and meres may he ploughed up, § 1 1—14,

Lords of manors, with the consent of 3-4ths of the com-

moners, on the wastes and commons within their manors, may

demise (for not more than four years) any part of such waste,

&e. not exceeding 1-I2th part ; and the clear rents reserved for

the same, shall be applied in improving the residue of such

wastes, § 14.

In every manor where there are stinted commons, in lieu of

demising part thereof, assessments on the lords of such manors,

and the owners and occupiers of such commons may be made,

and the money employed in the improvement of the common^

under the direction of the majority ; which (or in some

instances 2-3ds) may regulate the depasturing, opening, shut-

ting-up, breaking, and unstocking the commons, andthekijid

of cattle to be allowed the commoners* § 1 6. 2 1

.

All rights relative to commons, previous to this act, are

saved, except as against persons who became subject to regula-

tions made under the statute- § 27.

As to common in general, see farther Coin. Dig, and Bac. Ah.

tit. Common. (7th cd
)

Common op Estovers, or estonviers, that is, necessaries,

from estoffer to furnish.] A liberty of taking necessary wood

for the use or furniture of a house, or farm, from off another's

estate. 2 Comm. 35. Or in the language of the law, for/rONtf-

bote, plough-bote, and hay-hole* See tit. Bote. What botes

are necessary tenants may take, notwithstanding no mention

be made thereof in their leases ; but if a tenant nmke more

house-bole than is needful, he may be punished for wsiste.

Terms de la Ley* Tenant for life may take upon the land

demised reasonable estovers, unless restrained by special cove-

nant ; and every tenant for years hath three kinds of estovers

incident to his estate. 1 Inst. 41. When a house, havfeg

estovers appendant or appurtenant, is blown down By wind, if

the owner rebuilds it in the same place and maimer as befiiWfj

his estovers shall continue : so if lie alters the rooms and

chambers, without making new chimneys; but if he erect any

new chimneys, he will not be allowed to spend any estovers JO

such new chimneys. 4 Rep. 8?: 4 Leon. 383. If one have a

dwelling-house w hereunto common of estovers doth belong

and the house by fire is burnt down, and a new one budt near

to the place, or in the place in another form, the estovers arc

gone : but if the old house be only some of it down, it is other-

wise ; and in all cases where the alterations to a house do nl>

prejudice to the tertenant or owner of the land or wood, the

estovers will remain. F. N. B. 180. Where a man hath esto-

vers for life, if the owner cut down all the wood, that there is

none left for him, he may bring an assise of
' estovers; and if the

tenant have but an estate for years, or at will, he may have im

action on the case. Moor. Ca. 65: 9 Rep. 112, If the tenant

who hath common of estovers, shall use them to any other

purpose than he ought, he that owns the wood may bring

trespass against him : as where one grants twenty loads of wood

to be taken yearly in such a wood, ten loads to bum, and ten

to repair pales ; here he may cut and take the wood for the

pales, though they need no amending ; but then he must keep

it for that use. 9 Rep. 113: F. N. B, 58. 159-
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Common OP Pasturage, is the right of pasturing the goods

and cattle of the dominant tenement, upon the ground of the
servient. Scotch Die/.

Common of Piscary, is a liberty of fishing in another
man's water. Common of piscary to exclude the owner of the
soil, is contrary to law: though a person by prescription may
have a separate right of fishing in such water, and the owner
of the soil be excluded ; for a man may grant the water, with-
out passing the soil ; and if one grant scparaliam piscariam,
neither the soil nor the water pass, but only a right of fishing,

1 Inst. 4. 122. 164: 5 Rep. 34. See Fish and Fishery.
Common of Turbary, is a licence to dig turf upon the

ground uf another, or in the lord's waste* This common is

appendant or appurtenant to a house, and not to lands; for
turfs are to he burnt in the house: and it may be in gross;
but it does not give any right to the land, trees, or mines. It

cannot exclude the owner of the soil. 1 Iml. 4. 122: 4 Rep. 37.
There Is also a common of digging for coats, minerals, stones,

and the like. All these hear a resemhiance to common of
pasture in many respects

; though in one point they go much
farther ; common of pasture being only a right of feeding on
the herbage or vesture of the soil which renews annually ; but
common of turbary, and those just mentioned, are a right of
carrying away the very soil itself— These several species of
commem do, however, all originally result from the same neces-
sity as common of pasture, viz. for the maintenance and carry-
ing on of husbandry : common of piscary heing given for the
sustenance of the tenant's family ; common of turbary and fire-

bote for his fuel; and house-botc, plough- bote, cart-bote, and
hedge-bote, for repairing his house, his instruments of tillage,

and the necessary fences of his grounds. 2 Comm. 34, 35.
COMMON ISEXCH, rumens communis, from the Sax.

baric, bank, and thence metaphorically a bench, high seat or
tribunal.] The Court of Common Pleas was anciently called
Common Bench, because the pleas of controversies between
common persons were there tried and determined. CanuL
Britan. 113, In law books and references the Court of Com-
mon Pleas is written C, B. from Commahi Banco (or t\ P.)
and the justices of that court are stiled Jmticiarii de Banco,
See tit. Common Pitas,

COMMON DA V OF PLEA IN LAND, signifies an ordi-
nary day in court, as Octabh Hilarii, Quindena Pasc/ue, &c.
It is mentioned in the stat. 51 H. 3. sL 2. and st. 3. Con-
cerning general days in hank, see tit. Dat/s in 1 Unite.

COMMON FlKLl) LAND. See tit. Common.
COMMON FJNE,j£*w communis.] A small sum of monev,

which the resiants within the liberty of some leets pay to the
lords, called in divers places head silver or head pence> in others
cert money; and was first granted to the lord, towards the
charge of his purchase of the coitrt-lcet, whereby the resiants
have the case to do their suit within their own manors, and
are not compellable to go to the sheriffs (urn; in the manor of
Sheepshead in the county of Leicester, every rcsiant pays Id.
per poll to the lord at the court held after Michaelmas, which
is there called common line. For this common fine the lord mav
distrain: but he cannot do it without a prescription. 1 I Rep. 44.
There is also common fine of the county. See Fleta, lib. 7, c. 48.
and stat. 3 Ed. I. c. \ 8.

COMMON'S HOUSE OF PARLIAMENT, is the Lower
House of Parliament, so called, because the Commons of the
realm, that is the knights, citizens, and burgesses returned to
parliament, representing the whole body of the Commons, do
sit there. See tit. Parliament.

COM MO N I N T F N DM E N T, is common meaning or un-
derstanding, according to the subject matter, not strained to
any extraordinary or foreign sense: bat to common intendment
is an ordinary or general bar, which is commonly an answer to
the plaintiff s declaration. There are several cases in the law
where common intendment, and intendment take place; and of
common intendment a will .shall not be supposed to be made by
collusion. Co. Lit. 7N. See Co. Lit. ::o;i k a, b, eye.

COMMON LAW, Lex Communis."] Is taken for the law

of this kingdom simply, without anv other laws; as it was
generally holden before anv statute was enacted in parliament
to alter the same

; and the king's courts of justice are called
the Common Law Courts. The Common Law is grounded
uopn the general customs of the realm; and includes in it the
law ot nature, the law of God, and the principles and maxims
of the law; it is founded upon reason; and is said to be the
perfection of reason, acquired by long study, observation, and
experience, and refined by learned men in all ages. And it is
the common birth-right that the subject hath for the safeguard
and defence, not only of his goods, hinds, anil revenues

; but of
his wife and children, body, fame, and life also, Co. Lit. 97,
142: Treatise of Laws, p. 2.

According to Hale, the common law of England is the
common rule for administering justice within this kingdom,
and asserts the kings royal prerogatives, and likewise the
rights and liberties of the subject: it is generally that law, by
which the determinations in the king's ordinary courts are
guided ; and this directs the course of descents of lands ; the
nature, extent, and qualification of estates; and therein the
manner and ceremonies of conveying them from one to another;
with the forms, solemnities, and obligation of contracts; the
rules and directions for the exposition of deeds and acts of oar-
liament; the process, proceedings, judgments, and executions
of our courts of justice; also the limits and bounds of courts,
and jurisdictions: the several kinds of temporal offences and
1

dshments, and their application, &c. Hales Hist, of* the
Common Law, p. 2 k 44, 4o.
As to the rise of the common law, this account is given bv

some ancient writers : after the decay of the Roman empire,
three sorts of the German people invaded the Britons, viz. the
Saxons, the Angles, and the Jutes; from the last sprung the
Kentish men, and the inhabitants of the Isle of Wight; from
the Saxons came the people called East, South, and West
Saxons

; and from the Angles, the East Angles, Mercians, and
Northumbrians. These people having dHIeient customs, they
inclined to the different laws by which their ancestors were
governed

; but the customs of the West Saxons and Mercians,
who dwelt in the midland counties, being preferred before the
rest, were for that reason culled Jus Angtorvm; and by these
laws those people were governed for many ages; but the East
Saxons having afterwards bent subdued by the Danes, their
customs were introduced, and a third law was substituted,
which was called Dane luge ; as the other was then styled
Jt esi Saxon fage§ &c. At length the Danes being overcome
by the Normans, William called the Conqueror, upon con-
sideration of all those laws and customs, abrogated some, and
established others; to which he added some of his own country
laws, which he judged most to conduce to the preservation
of the peace ; and this is what we now call the
law.

common

But though we usually date our common law from hence,
this was not the original of the common law; for Ethelbert,
the first Christian king of this nation, made the first Saxon
laws, which were published by the advice of some wise men of
his council

: and King Alfred, who lived 300 years afterwards,
collected all the Saxon laws into one book/ and commanded
them to be observed through the whole kingdom, which before
only affected certain parts thereof; and it was therefore pro-:
periy called the common law, because it was common to the
whole nation: and soon after it was called the fbfo-rigk,
t. e. the people's right.

*

Alfred was styled Anglicarum legum conditor : and when the
Danes, on the conquest of the kingdom, had introduced their
Jaws, they were afterwards destroyed ; and Edward the Con-
fessor out of the former laws composed a body of the common
WW : wherefore he is called bv our historians Anglicarum
legum rest itntor. Blount. In the reign of Edw. 1. Britton
wrote his learned book of the common law of this realm

;
which was done by the king's command, and runs in his name'
answerable to the Institutions of the Civil Law, which Jus-
tinian assumes to himself, though composed by others. Staundj\
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Prerov. 6* 21. But Justinian ought to be entitled to the
f

honour! as the Institutes were composed by his direction.

This Rritton is mentioned by Gwin to have been bishop of

Hereford.

Bracton, a great lawyer, in the time of Hen. III. wrote a

very learned treatise of the common law of Knghynd, held in

o-reat estimation ; and he was said to be lord chief justice of

the kingdom. Also the famous and learned Glanvil, lord chief

justice in the reign of Hen. II. wrote a hook of the common

law, which is said to be the most ancient composition extant

on that subject. Besides these, in the time of Ed. IV. the

renowned lawyer Littleton wrote his excellent book of English

Tenures. In the reign of King James the First, the great

oracle of the law, Sir Edward Coke, published his learned and

laborious Institutes of our law, and commentary on Littleton.

About the same time likewise Dr. Cowel, a civilian, wrote a

short Institute of our laws. In the reign of King George the

First, Dr. Tho. Wood, a civilian and common lawyer, and at

last a divine, wrote an Institute of the laws of England, which

is something after the manner of the Institutes of the Civil

Law. .

To conclude the whole of this head, the late learned judge

Blackstone in the reign of George the Third, published his

Commentaries on the Laws of England, the best analytic and

most methodic system of our laws which ever was published.

It is equally adapted for the use of students, and of those gen-

tlemen who choose to acquire that knowledge of our laws which

is, in fact, essentially necessary for every one. See particularly

those Commentaries', vol 1. p> 037- and vol 4. p. 411. on this

subject.

COMMON PLEAS, commuuia placila.*] Is one of the

king's courts now constantly held in Westminster Hall; but in

aucfent time was moveable, as appears by Magna Ckarta,

cap. 11. Before this charter, of King John and Hem III.

there were but two courts, called the king's courts, viz. the

King s Bench and the Exchequer, which were then styled

Curia Domini Regis, and Aula Regis, because they followed

the court of the Hug: and upon the grant of the great charter,

the court of Common Pleas was erected and settled in one

certain place, i. e. Westminster Hall ; and after that all the

writs ran Quod sit coram justiciarits mcis apud Westm.; whereas

before, the party was required by them to appear Coram me

rcl jysticiariis meis, without any addition of place, Sec. But

Sir Edward Coke is of opinion, in his preface to the eighth

report, and 1 InsL 71.6. that the court of Common Pleas

existed as a distinct court before the Conquest; and was not

created bv Magna Cbarta, at which time there were Justiciar^

de Banco, &c." Though before this act Common Pleas might

have been held in Banco Regis ; and all original writs were

returnable th ere.

According to Madox the origin oF the court of Common

Pleas is of a much later date than that assigned by Lord Coke.

He so far agrees with Lord Coke as to admit that the Magna

Churta of Hen. III. rather confirmed than erected the Bank or

Common Pleas; and that such a court was in being several

years before the Magna Charta of 17 of King John, though it

Was then first made stationary : hut in other respects Lord

Coke and Mr. Madox differ widely ; for the latter thinks that

some time after the conquest there was one great and supreme

judicature, called the Curia Regis, which he supposes to have

been of Norman and not Anglo-Saxon original, and to have

E \ereised jurisdiction over common as well as other pleas : that

the Common Pleas and Exchequer were gradually separated

from the Curia Regis, and became jurisdictions wholly distinct

from it ; and that the separation of the Common Pleas began

in the reign of Richard I. or early in the reign of King John,

and was Completed hv Hen. III. See Mad. Hint. live. Ift.

54-9 : folio ed. : 3 Com. 37 i * Inst 99 i I &* 71. b* and the

note there.

By the 2 and 3 W. 4. c. 39- the act for uniformity of process

in the superior courts, the mode of proceeding is now in the

Common Picas and in the other courts: I. I5y writ of sum-

mons if the defendant is not held to bail. 2. By writ of capias if

he is held to bail, 3, By writ of detainer in case of a prisoner.

The other officers of the Common Pleas are the Gustos Bre.

vium ? three Prothonotaries and their Secondaries, the Clerk

of the Warrants, Clerk of the Essoins, fourteen Filacers, four

Kxigenters, a Clerk of the Juries, the Chirographer, Clerk of

the Kings Silver, the Clerk of the Treasury, Clerk t»f the Sealj

of Outlawries, and the Clerk of the Inrolment of Fines am}

Recoveries, Clerk of the Errors, &t\ The Custos Brevium is

the chief clerk in this court, who receives and keeps all writs

returnable therein ; and all reeords of Nisi Pritis, which are

delivered to him by the clerks of the assize of every circuit, &c*,

and he files the rolls together, and carries them into the trea-

sury of records : he also makes out exemplifications, and copies

of all writs and records, &c- The Prothonotaries enter and

enrol all declarations, pleadings, judgments, &c, and they make

out all judicial writs of execution, writs of privilege, pre-

cedendos, Sec. The Secondaries are assistants to the Protho-

notaries in the execution of their offices : and they take

minutes, and draw up all orders and rules of court. The

Filacers, who have the several counties of England divided

among them* make out all mesne process, as capias, alias,

pluries, &c. between the original writ and the declaration:

and they make all writs of view, &c. The Exi^enters ap-

pointed for several counties, make out all exigents and procla-

mations in order to outlawry. The Clerk of the Warrants

enters all warrants of attorney, enrols deeds of bargain and

sale, and estreats all issues. The Clerk of the Essoins keeps

the roll of the essoins wherein he enters them, and non-suits,

&c. The Clerk of the Juries makes out all writs of habeas

corpora jurntof , for juries to appear \ and he enters the con-

tinuances till the verdict given. The Clerk of the Treasury

keeps the records of the court, and makes exemplifications of

records, copies of issues, judgments, &c. The Clerk of the

Seals seals all writs and mesne process ; also writs of outlawry

and supersedeas, and all patents. The Clerk of the Outlawries

makes out the writs of capias uflagatum. The Clerk of the

Errors is for the allowance of writs of error, &c. The Clerk

of the Inrolments of fines and recoveries, returns all writs of

covenant, writs of entry and seisin, and enrols and exemplifies

tines, &c. The Clerk of the King's Silver enters the substance

of the writ of covenant : and the' Chirographer ingrosseth all

fines, and delivers the indentures to the parties, &c.

To these officers may he added, a proctamator, a keeper
j

of

the court, cryer, and tipstaffs, besides the warden ofthe Fktt*

There are also attormes of this court, whose number is un-

limited ; none may plead at the bar of the court in term time,

or sign special pleadings, but serjeants at law.

COMMON PRAYER, Prcccs Publico*.~] The liturgy or

prayers used in our church. It is the particular duty of clergy-

men, every Sundav, &c. to use the public form of prayer pre-

scribed by the Book of Common Prayer ; and if any incumbent

be resident upon his living, as he ought to he, and keep a

curate, he is obliged, by the act of uniformity, once every

month at least, to read
*

the common prayers of the church,

according as they are directed by the Book of Common Prayer,

in his parish church, in his own person ; or he shall forfeit Dt,

for everv time he fails therein. Stat. 13 and 14 Car.

Also by 'that stat. the Book of Common Prayer is to be
pro-

vided in every parish, under the penalty of Si. a month; anU

the common prayer must be read before every lecture
;

We

whole appointed for the day, with all the circumstances m
ceremonies, &c. Ministers, before all sermons, are toinovetli

people to join in a short prayer for the Catholic church
; f

the whole congregation of Christian people, &c. for the £Wg

and royal family ; the ministers of God's word, nobility, »
-Unites, and whole commons of the realm, &c.

;
an%onc™

with the Lord's Prayer, Can. 55. Refusing to use the Common

Praver, or using any other open prayers, &c. is punisbable

stat! 1 Eliz. c. 2. 'See tits. Church, Churchwarden, larsw*

Service, and Sacrament.

C OMMON WEAL, is understood in our law to be
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publicum, and is a tiling much favoured and therefore the law

doth tolerate many Jungs to be done for common good which

otherwise might not be done ; and hence it is, that monopolies

are void in law ; and that bonds and covenants to restrain

free trade, tillage, or the like, are adjuged void* 11 Co. Hep.

50 : Ployd. 35 : Shep. Epit. 210.

COMMORANCY, cmnmorantia, from commoro.~} An abid-

ing, dwelling, or continuing in any place ; as an inhabitant oi a

house in a nil, &c. Commorancy consists in usually lying in a

certain place, 4 Comm. 27& See tit. Poor.

COMMORTH, or COMORTH, comortka.'} From the

Brit, eipnmorth, i. e. subsidium, a contribution which was

gathered at marriages, and when young priests said or sung

the first masses, &c. See stat. 4 II. \. c. 27. Hut stat. 2(i II. 8.

c. 6. prohibits the levying any such in Wales, or the Marches,

&& Concl.

COMMOTE, in Wales, is half a cantoreA or hundred, con-

taining fifty villages. Stat. VVaUhv. 12 Ed. 1. Wales was

anciently divided into three provinces ; and each of these

were again subdivided into cantreds, and every canired into

commotes. Doderige's Hist. Wal jot. 2. Commote also signi-

fies a great seignnry or lordship, and may include one or divers

manors. Co. Lit. 5.

COMMONANCE. The commoners, or tenants, and inha-

bitants, who had the right of common, or commoning in open

field, &c. were formerly called the communance. CoweL
COMMUNE CONCILIUM REGNI ANGLIC The

common council of the kin*: and p.::>]l.- nwmbk'd in parliament.

COMMUNIA PLAC1TA NON TENENDA IN SCAC-
CARIO. An ancient writ directed to the treasurer and barons

of the Exchequer, forbidding them to hold plea between common
persons (i. e. not debtors to the king, who alone originally sued

and were sued there) in that court, where neither of the parties

belong to the same* Reg. Grig. 187. Hut little obedience

would perhaps be now paid to such a writ, was any officer to

dare to issue ifc ; for the Court of Exchequer seems, by pre-

scription, to have attained a concurrent jurisdiction in civil

suits with the other courts in Westminster-ball. See tits.

Courts, Exchequer. And now, by the act for uniformity

of process, 2 and 3 W. 4. c. 39. the Exchequer, like the other

courts, can only entertain suits at common law commenced by

writ of summons, where not bailable, or by writ of capias,

where bailable* *S
T

cc Appendix to the act.

COMMUM CUSTODLV A writ which anciently lay

for the lord, whose tenant holding by knight's service died,

and left his eldest son under age, against a stranger that

entered the land, and obtained the ward of the body. F.X.B.

89: Beg. Orig. 16*1. Since the stat. 12 Car. 2." c 24, hath

taken away wardships, this writ is become of no use,

COMMUNITY, of the kingdom. See tit* Commonalty.

COMPANAGE, Fr.] All kind of food, except bread and

drink ; and >S'pelman interprets it to bo (ptitpiid lif'i cum pane

Stfmitur. In the manor of Eeskerton, in the county of Not-

tingham, some tenants, when they performed their boons or

work-days to the lords, had three boon loaves with companage

allowed them. Reg. de Thurgarton, cited in Antiq. Notting-

ham.
COMPANION OF THE GARTER, is one of the knights

of that most noble order ; at the head of which is the king, as

sovereign. See stat* 24 H. 8. c. 13. and tit. Garter.

COMPASS, an instrument used in navigation, by the direc-

tion and assistance whereof vessels are steered to the most dis-

tant parts of the world. It was invented soon after the close

of the holy war, and thereby navigation was rendered more

secure as well as more adventurous, the communication between

remote nations was facilitated, and they were brought nearer

to each other. See Roberts' Hist. Emp. C. V* v. 1. ?8. See

tit. Longitude.

COMPELATIVUM, an adversary or accuser. Leg. Athei-

stan.

COMPENSATION, for the apprehension of criminals.

This, by stat. 7 G. 4. c. 64. § 28. may b? allowed to persons

active towards the apprehension of persons charged with
murder, maliciously shooting or attempting so to do, stabbing
or cutting, poisoning or administering any thing to procure
miscarriage, rape, burglary, felonious housebreaking, robbery,
arson, horse-stealing, bullock-stealing, sheep-stealing, or being
accessary before the fact to any of these offences, or with
receiving stolen property. By § 2Q. the order for such com-
pensation is to be paid by the sheriff of the county ; and bv
§ SO. if any man be killed in endeavouring to apprehend any
such offender, the court may order a sum to be paid to his wife,
child, father, or mother, according to the circumstances of the
case.

COMPERTORIUM, a judicial inquest in the civil law,

made by delegates or commissioners, to find out and relate the

truth of a cause. Paroch. Antiq. 575.

COMPOSITION, composition An agreement or contract

between a parson, patron, and ordinary, &c. for money or

other thing in lieu of tithes. Land may be exempted from the

payment of tithes, where compositions have been made ; and
real compositions for tithes are to be made by the concurrent

consent of the parson, patron, and ordinary. Real compo-
sitions are distinguished from personal contracts ; for a compo-
sition called a personal contract is only an agreement between
the parson and the parishioners, to pay so much instead of

tithes ; and though such agreement is confirmed by the ordi-

nary, yet (if the parson is not a party) that doth not make it a

real composition, because he ought to be a party to the deed of

composition* March*!: Rep. 87* The compositions for tit lies

made by the consent of the parson, patron, and ordinary, by
virtue of stat. IB Eliz. c. 10. shall not bind the successor, unless

made for twenty-one years, or three lives, as in case of leases

of ecclesiastical corporations, &c. Compositions were at first for

a valuable consideration, so that though, in process of time,

upon the increase of the value of the lands, such compositions
do not amount to the value of the tithes, yet custom prevails,

and from hence arises what we call a modus deeimandi. Hob.
29. See farther tit. Tithes.

The word composition hath likewise another meaning, L e.

deeisio litis. Compositions were in ancient times allowed for

crimes and offences, even for murder.—An expedient employed
by the civil magistrate, in order to set some bounds to the
violence of private revenge. This custom may be traced back
to the ancient Germans. Tacit, de Morib. Ger. c. 21 : Lord
Nairn's Hist. Law. Tr. E 0. 41, 49, Szc.

COMPOSITIO MENSURARUM, is the title of an
ancient ordinance for measures not printed.

COMPOUNDING FELONY, or theft-bote, is where the
party robbed not only knows the felon, but also takes his goods
again, or other amends upon agreement not to prosecute. 4 Bt.
Com. 133. It was formerly held to make a man an accessary;
but is now punished only with line and imprisonment. 1 Haivk.
P. C. c. 59. §6:2 HalFs Hist. 400. To take any reward
for helping a person to stolen goods, without bringing the
offender to justice, is made felony by 7 and 8 G. 4. c. 29. § 58.
And to advertise a reward for the return of things stolen, or
printing or publishing such advertisement, incurs a penalty of
50/. by § 59. of the same statute. See tits. Advertisement ; and
also Felony, Misprision.

COMPOUND QUI TAM ACTIONS. By 13 Eliz. c. 5.
no informer shall compound, or agree with the defendant, but
after answer made in court, nor after answer but by consent
of the court, on pain of pillory, and disability to sue in any
penal statute, and 10/. fine. But it is no offence to compound
a misdemeanor, for the party injured may maintain an action
to recover compensation in damages. Cr. C. C. Q(h Ed* p. 140.
And compounding offences only cognizable before magistrates
on summarv jurisdiction is not within the statute of Eliz.
1 RcV A. !>H(>.

COMPRINT. A surreptitious printing of another book-
seller's copy, to make gain thereby, which was contrary to com-
mon law, and is now restrained by statute. See tit. Literary
Property.
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COMPROMISE, compromissum.'} A mutual promise of two

or more parties at difference, to refer the ending of their con-

troversy to arbitrators; and JVest says it is the faculty or power

of pronouncing sentence between persons at variance, given

to arbitrators by the parties' private consent- JVest Syrno^ t<

Any adjustment of claims in dispute by mutual concession,

without resort to the law, is a compromise. As to the effect of

a compromise on the attorney's lien for costs, see Tidd, 338.

{9th ed.)

COMPTROLLER, is one who observes and examines the

accounts of collectors of public money. Scotch DicL

Comptroller of the Pipe, is an officer of the Exchequer, that

writeth out summonses twice every year to the sheriffs, to levy

the farms and debts of the Pipe, and also keepeth a contra-

rollment of the Pipe. Scotch Diet
COMPURGATOR. One that by oath justifies another's

innocence. Compurgators were introduced as evidence in the

jurisprudence of the middle ages. Their number varied accord-

ing to the importance of the subject in dispute, or the nature

of the crime with which a person was charged. Dti Cange,

vac. Juramentum, vol. 3, p. 1599- See Oath, and 3 Comm.

342: I Comm. 361-407- See also tits. Clergy, Wager of'

Jjut\

COMPUTATION, computat to.] The true account and

construction of time ; and to the end neither party to an

agreement, Sec. may do wrong to the other, nor the determi-

nation of time be left at large, it is to be taken according to

the just judgment of the law. A deed dated the 20th day of

August, to hold from the day of the date, shall be construed

to begin on the 21st day of August; but if in the habendum

it be to hold from the making, or from thenceforth, it shall

begin on the day delivered. 1 Inst 46: 5 Rep. 1. If an in-

denture of lease dated the 4th day of July, made for three

vears from thenceforth, be delivered at four of the clock in the

afternoon of the said 4th day of July, the lease shaU end the

3d day of July in the third year; and the law in this com-

pufathn rejects all fractions or divisions of the day. See Day,

Month, Year, Time, Age, #c. $c -

Computation of miles after the English manner is allowing

5280 feet, or 176'0 yards to each mile ; and the same shall be

reckoned not by straight lines, as a bird or arrow may fly* but

acccording to the nearest and most usual way. Cro. Eliz.

•See Mile. Where the assignor of u public-house in London

covenanted, that he would not keep a public-house within the

distance of half a mile from the premises assigned, it was held

that the half-mile, as mentioned in the covenant, imported

half a mile measured by the nearest way of access between the

premises assigned, and any public- house afterwards kept by the

assignor. Leigh v. Hindi 9 Barn. # C. 774 : and see 2 Stork.

Ca. f>9. And as to the computation of miles under the reform

act, §27. which requires residence within seven miles, see

Russell on the Act. % % The revising barristers under

the act held different opinions as to the mode of computation,

some holding it should be the straight line, as the bird flies,

others by the nearest mode of access.

COM PC TO, Lat.~\ A writ to compel a bailiff receiver, or

accountant, to yield up his accounts: it is founded on the

statute of JVestm. 2. cap. 12. And also lies against guardians,

tkc. Beg. Orig. 135. There is also a rate to compute principal

and interest granted in actions on bills and notes, which refers

it to the master to compute the principal and interest due in

case of judgment by default, and thereby saves the expence of

a writ of inquiry before a sheriff's jury.

CONCEALERS, concclators, so called a coneelando,v& mans

a movendo, by an antiphrasisf\ Such as were used to find out con-

cealed lands, 2. e. such lands as are privily kept from the king by

common persons, having nothing to show for their title or estate

therein. See stat. 3Q Eliz. c. 23. There are concealers of crime;

and as to concealing treason, cvc. see tit. Misprision.

CONCESS I, / have granted. A word of frequent use in

conveyances, creating a covenant in law, as dedi (I have given,)

makes a warranty. Co Lit 38 1. This word is of a general

extent, and said to amount to a grant, feoffment, lease and

release, &c. 2 Saund. £)(>.

CONCESSIT SOLVERE. This is an action of debt upon

.simple contract, and lies by custom in the courts of the titles

of London and Bristol, and the great sessions in Wales,

Sir. lf)8. Vast hall v. Sparing. The courts of great session in

Wales are abolished by 1 IV. 4-. c. 70. § \ 3. The present form

of declaring in this action in London is, that the defendant, in

consideration of divers sums of money before that time due

and owing from the said defendant to the said plaintiff, and

then in arrear and unpaid, granted and agreed to pay [eoncu&i

solvere) to the said plaintiff 100/. where and when the same

should afterwards be demanded, yet, &e. And this general

form has been held good upon a writ of error. 1 Rot. Abr. 56'i.

21:2 Lord Raym. 1 . 32. Story v. Atkins. In the court of

great sessions in Wales, the form of declaring in this action is

still more general ; for there it is sufficient merely to state that

the defendant, on, ike. at, &e, granted to pay to the plaintiff

such a sum of money, without adding any thing more. But

to prevent a surprise upon the defendant from this very general

way of declaring, it is necessary for the plaintiff to give notice

in writing of the particular cause of action. J t is observable,

however, that in a case, 39 H. 6. 2Q. abridged Bro. LomhiuU.

it is said that it was agreed for law, that in debt in London

upon a concessit solvere by the custom, the declaration shall be,

that for merchandizes to him before sold he granted to pay 10/.,

so that the merchandize must be mentioned in this action of

debt, or the defendant may wage his law, Bro. Ley, Gager,6$.

It does not lie against executors or administrators, because as

they are presumed to be ignorant of the contract made by their

testator or intestate, they cannot wage their law, Q Rep. 87.4.

Pinchon's case, Sti. 199 *: Hodges v. Jane, ibid, Oreswhh

v. Amery. However, if the action be brought against an

executor or administrator, he must demur; for it cannot be

taken advantage of in arrest of judgment, or upon error.

Plorvd. 182. Norwood v. Read : l augh. 9~. 100. and the

authorities there cited : by the custom of London, indeed, a

defendant cannot wage his law in this action ; 1 Wils. 277-

Gunn v. Mac/cherry ; and therefore it lies there against an

executor or administrator, upon a contract made with the

deceased. 8 Rep. 12<>. a. The city of London s case, 5 Rep>

82. b. : SneUings casej Cro. Elix. 409- S. C. See Williams v,

Saunders, 1 Co. n. 2.

COXCIONATORES. Common-council men, freemen,

called to the hall or assembly, as most worthy.—Quodam tem-

pore cum convert issent concionatores apud London, &c. Histor,

Elien. edit. Gale, c. 4(5.

CONCLUSION, conclusion Is when a man by his 00

act upon record hath charged himself with a duty or ether

thing, or confessed any matter whereby he shall be concluded:

as if a sheriff returns that he hath taken the body upon captas,

and hath not the body in court at the day of the return of the

writ; bv this return the sheriff is concluded from plea of escape,

&C- Terms de la Ley. In another sense, this word conclmw

signifies the end of any plea, replication, &c.,and a plea tome

writ is to conclude to the writ; a plea in bar, to conclude to

the action, &c. Sec tit. Pleading.—And as to the conclusion

of Deeds, see tit. Deeds.

CONCORD, concordia.2 Is an agreement made between

two or more upon a trespass committed, and is divided intu

concord executory and concord executed. Ploml. 5, 6. 8. 1JieS£

concords and agreements are by way of satisfaction for 1 1

trespass, &c See tits. Accord, Satisfaction.
t

Concord is also an agreement between parties, who lnten

the levying of a fine of lands one to the other, how and in

manner the lands shall pass : it is the foundation and substance

of the fine taken and acknowledged by the party before one 01

the judges of C. B., or by commissioners in the country. »
tit. Fine. r j

CONCUBA RIA, a fold, pen, or place where cattle he.

CONXUBEANT, lying together. Stat. 1 //• 7- ft

CONC UBINAG E, concubtnatus.~\ In common acceptation.
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the keeping of a harlot or concubine ; but in a legal sense, it is

used as an exception against her that sueth for dower, alleging

thereby that she was not a wife lawfully married to the party

In whose land she seeks to be endowed, but his concubine.

Brit. c. 107: Bract, lib. 4-. tract. 6\ c. 8, There was a con-

cubinage allowed in Scripture to the patriarchs, secundum
legem matrimonii, Sec. Blount.

CONDKUS, from the Fr. conduirc, to conduct.] Such

as stand upon high places near the sea- coast, at the time of

herring-fishing, to make signs with boughs, &c. to the fisher-

men at sea, which way the shoals of herrings pass ; for this

may be better discovered by such as stand upon some high cliff

on the shore, by reason of a kind of blue colour which the her-

rings cause in the water, than by those that are in the ships or

boats for fishing. These are otherwise called hucrs and

batleers, directors and guiders. See slat. I Jac. L c. 23.

CONDITION.
Conditio^ A restraint annexed to a thing, so that by the

non-performance, the party to it shall receive prejudice and

loss; and by the performance, commodity and advantage. Or
it is a restriction of men's acts, qualifying or suspending the

same, and making them uncertain whether they shall take effect

or not. Also it is defined to be what is referred to an uncer-

tain chance, which may happen or not happen. West's Svmb.
pari 1 . lib. 2. § 1 5&
A condition is also defined to he a kind of law or bridle, an-

nexed to one's act, staying or suspending the same*, and making
it uncertain whether it shall take effect or no; or it is a modus,
a quality, annexed by him that hath estate, interest, or right

to the land, &c. whereby an estate, &c. may cither be created,

defeated, or enlarged, upon an uncertain event. This differs

from a limitation, winch is the hounds or compass of an estate,

or the time how long an estate shall continue. Shep. Touchst.

117- See, tit. Limitation.

A condition may be also considered as one of the terms upon
which a grant may he made: in this sense a condition in a deed
is a clause of contingency, on the happening of which the estate

granted may be defeated, 2 Comm. 299.
Of conditions there are divers kinds, viz* conditions in deed,

or express; and in law, or implied ; conditions precedent, and
subsequent; conditions inherent , and collateral, &c,
A condition in a deed, ur express, is that which is joined by

express words to a feoffment, lease, or other grant ; as if a man
makes a lease of lands to another, reserving a rent to be paid at

such a feast, upon condition if the lessee fail in payment at the

day, then it shall be lawful for the lessor to enter. Cuttdithm

in hue, or implied, is when a person grants another an office,

as that of keeper of a park, steward, bailiff, &c. for term of

life : here, though there be no condition expressed in the grant,

yet the law makes one, which is, if the grantee do not justlv

execute all things belonging to the office, it shall be lawful

for the grantor to enter and discharge him of his office.

Lit. lib. 3. c.5.

Condition precedent is when a lease or estate is granted to one
for life, upon condition that if the lessee pay to the lessor a cer-

tain sum at such a day, then he shall have fee simple; in this

case the condition precedes the estate in fee, and on perform-
ance thereof gains the fee simple- Condition subsequent is when
a man grants to another his manor of Dale, Sec. in fee, upon
condition that the grantee shall pay to him at such,a day such
& certain sum, or that his estate shall cease: here the condition

is subsequent, and following the estate, and upon the perform-

ance thereof continues and preserves the same ; so that a condi-

tion precedent doth get and gain the thing or estate made upon
condition by the performance of it ; as a condition subsequent

keeps and continues the estate by the performance of the con-

dition. 1 Inst. 201. 327 Terms de la Ley. If one agree with
another to do such an act, and for the doing thereof the other

shall pay so much money; here the doing the act is a condition

precedent to the payment of the money, and the party shall

vol. I.

not be compelled to pay till the act is done : but where a day
is appointed for the payment of money, which day happens
before the thing contracted for can be' performed/ there the
money may be recovered before the thing is done ; for here it

appears that the party did not intend to make the perform-
ance of the thing a condition precedent. 3 Salk. <)5. See
f*jsf, t IV.

Inherent conditions are such as descend to the heir with the
land granted, &c.

A collateral condition is that which is annexed to any colla-

teral aet.

Conditions are likewise affirmative, which consist of doing :

negative, which consist of not doing: some are farther said to be

restrictive, for not doing a thing ; and some compulsory, as that

the lessee shall pay the rent, &c.

Also some conditions are single, to do one thing only; some
copulative, to do divers things ; and others disjunctive, where
one thing of several is required to be done. Co. Lit. 201. See
farther Shep. Touch. 117* &c.

As to certain estates on condition expressed or implied, see

more particularly tits. Mortgage, Statute-Merchant, Elegit.

Among these several kinds of conditions, the cases which
most frequently occur fall under the distinctions of conditions

precedent and subsequent. We shall, therefore, speak of them
more at large under the following divisions; wherein shall be

considered, in the first place, generally,

I. 1. Of Estates on Conditions implied; and 2. On Con-
ditions expressed.—Then more particularly,

II. To what Conditions may be annexed ; what Condition*

are good ; and by what fFords they may be created,

III. What shall be a good Performance of a Condition;
and in what Manner the Breach of it must be taken
Advantage of.

IV. Of Conditions precedent and subsequent,

I. 1. Of Estates on Conditions implied—Estates upon con-
dition implied in taw are where a grant of an estate has a con-
dition annexed to it inseparably, from its essence and constitu-
tion; although no condition be expressed in words. As if a
grant be made to a man of an office generally, without adding
other words the law tacitly annexes hereto a secret condition,
that the grantee shall duly execute his office (Lit. § 378.) ; on
breach of which condition it is lawful for the grantor, or his

heirs, to oust him, and grant to another person. Lit. § 379.
For an office, either public or private, may be forfeited by mis-
user, or non-user, both of which are breaches of this implied
condition. By mis-user, or abuse; as if a judge takes a bribe,
or a park-keeper kills deer without authority. By non-user, or
neglect ; which in public offices, that concern the administra-
tion of justice, or the commonwealth, is of itself a direct and
immediate cause of forfeiture ; but non-user of a private office

is no cause of forfeiture, unless some special damage is proved to
be occasioned thereby. Co. Lit. 233. For in the one case
delay must necessarily be occasioned in the affairs of the public,
which require a constant attention

; but, private offices not
requiring so regular and unremitted a service, the temporary
neglect of them is not necessarily productive of mischief, upon
which account some special loss must be proved, in order to
vacate these. Franchises also, being regal privileges in the
hands of a subject, are held to be granted on the same con-
dition of making a proper use of them, and therefore they may
be lost and forfeited, like offices, either bv abuse or by neglect
9 Rep. 50,

Upon the same principle proceed all the forfeitures which
are given by law of life-estates and others, for any acts done
by the tenant himself, that are incompatible with the estate
which he holds. As if tenant for life or years enfeoff a stranger
in fee simple: this is, by the common law, a forfeiture of their

several estates ; being a breach of the condition which the law
annexes thereto, viz* that thev shall not attempt to create a

2 L
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greater estate than they themselves are entitled to, Co. Lit. 215.

So if any tenants for years, for life, or in fee, commit a felony,

the king or other lord of the fee is entitled to have their tene-

ments, because their estate is determined by the breach of the

condition, "that they shall not commit felony/' which the law

tacitly annexes to every feudal donation,

2. On Conditions expressed.—An estate on condition ex-

pressed in the grant itself, is where an estate is granted either

in fee simple or otherwise, with an express qualification an-

nexed, whereby the estate granted shall either commence, he

enlarged, or be defeated* upon performance or breach of such

qualification or condition, Co. Lit. 20 1

.

These conditions are, therefore, either precedent or subse-

quent. Precedent are such as must happen or he performed

before the estate can vest or be enlarged ;
subsequent are such,

by the failure or non-performance of which an estate already

vested may be defeated. Thus, if an estate for life be limited

to A. upon his marriage with B,, the marriage is a precedent

condition, and till that happens no estate is vested in A,

Show. P. C. S3. &c. Or if a man grant to his lessee for years,

that upon payment of an hundred marks within the term he

shall have the fee, this also is a condition precedent, and the fee

simple passeth not till the hundred marks be paid. Co. Lit. 217-

But if a man grant an estate in fee simple, reserving to himself

and his heirs a certain rent, and that, if such rent be not paid

at the times limited, it shall be lawful for him or his heirs to

re-enter, and avoid the estate : in this case the grantee and

his heirs have an estate upon condition subsequent, which is

defeasible, if the condition be not strictly performed. Lit. § 225,

See post, IV.

To this class may also be referred all base fees and fee sim-

ples conditional at the common law. Thus an estate to a man
and his heirs, tenants of the manor of Date, is an estate on con-

dition that he and his heirs continue tenants of that manor.

And so, if a personal annuity be granted at this day to a man
and the heirs of his body ; as this is no tenement within the

stat. of Wesim. 2, it remains, as at common law, a fee simple, on

condition that the grantee has heirs of bis body. Upon the

same principle depend all determinable estates of freehold, as

durante viditifate, Sec. These are estates upon condition that

the grantee do not marry, and the like ; and on the breach of

any ofthese subsequent conditions, by the failure of the con-

tingencies, by the grantee not continuing tenant of the manor

of Dale, by not having heirs of his body, or by not continuing

sole, the estates which were respectively vested in each grantee

are wholly determined and void,

A distinction is, however, made between a condition in deed

and a limitation, which Littleton, § 380. 1 Inst. 234, denomi-

nates also a condition in taw. For when an estate is so ex-

pressly confined and limited by the words of its creation, that

it cannot endure for any longer time than till the contingency

happens upon which the estate is to fail, this is denominated a

limitation ; as when land is granted to a man so long as he is

parson of Dale, or while he continues unmarried, or until out

of the rents and profits he have made 500/., and the like ; in

such case the estate determines as soon as the contingency

happens (when he ceases to be parson, marries a wife, or has

received the 500/.) ; and the next subsequent estate, which de-

pends upon such determination, becomes immediately vested,

without any act to be done by him who is next in expectancy.

See 10 Hep. 11. But when an estate is, strictly speaking, upon
condition in deed (as if granted expressly upon condition to be

void upon the payment of 10/, by the grantor, or so that the

grantee continues unmarried, or provided he goes to York, Sec),

the law permits it to endure beyond the time when such con-

tingency happens, unless the grantor, or his heirs or assigns,

take advantage of the breach of the condition, and make either

an entry or a claim, in order to avoid the estate. Lit. § 347 :

Stat. 3 //. 8. c. 34. See 10 Rep. 42. Yet though strict words

of condition be used in the creation of the estate, if on breach

of the condition the estate be limited over to a third person, and

does not immediately revert to the grantor or his represents-

lives (as if an estate be granted by A. to H., on condition that

within two years B. intermarry with (\, and on failure thereof

then to D. and his heirs) ; this the law construes to be a limita-

tion, and not a condition; 1 Vent. 202 ; because if it were a

condition, then, upon the breach thereof, only A. or his repre-

seutatives could avoid the estate by entry, and so D/s remain

der might be defeated by their neglecting to enter; but when

it is a limitation the estate of B. determines, and that of D,

commences, and he may enter on the lands the instant that

the failure happens. So also, if a man by his will devises

lands to his heir at law, on condition that he pays a sum of

money, and, for non-payment, devises it over, this shall fe

considered as a limitation ; otherwise no advantage could he

taken of the non-payment, for none but the heir himself could

have entered for a breach of condition. Cro. Eliz. c
205:

1 Rol.Abr. 41 i.

In all these instances of limitations or conditions subsequent

it is to be observed, that so long as the condition, either express

or implied, either in deed or in law, remains unbroken, the

grantee may have an estate of freehold provided the estate

upon which such condition is annexed be in itself of a freehold

nature ; as if the original grant express either an estate of in-

heritance or for life, or no estate at all, which is constructively

an estate for life. For the breach of these conditions being

contingent and uncertain, this uncertainty preserves the free-

hold ; Co. Lit. 42 ; because the estate is capable to last forever,

or at least for the life of the tenant, supposing the condition tn

remain unbroken. But where the estate is, at the utmnst, a

chattel interest, which must determine at a time certain, and

may determine sooner (as a grant for ninety-nine years, pro*

vided A, B. and C, or the survivor of them, shall so long live),

this still continues a mere chattel, and is not, by such its uncer-

tainty, ranked among estates of freehold.

These express conditions, if they be impossible at the time

of their creation, or afterwards become impossible by the act of

God, or the act of the feoffor himself, or if they be contrary to

law, or repugnant to the nature of the estate, are void. In

any of which cases, if they be conditions subsequent} that k

to be performed after the estate is vested, the estate shall

become absolute in the tenant. As if a feoffment be made ton

man in fee simple, on condition, that unless he goes to Rome

in twenty -four hours ; or unless he marries with A. fry

such a day (within which time the woman dies, or the Wur
marries her himself) or unless he kills [mother; or in case hu

I aliens in fee; that then and in any of such cases the estate

shall be vacated and determined : here the condition is uwrf,and

the estate made absolute in the feoffee; for he hath, by the

grant, the estate vested in him, which shall not be defeated

afterwards, by a condition either impossible, illegal, or repug-

nant* Co. Lit. 206. But if the condition be precedent, or t»

be performed before the estate vests, as a grant to a taan that,

if he kills another, or goes to Rome in a day, he shall hitffil"

estate in fee ; here the void condition being precedent, m
estate which depends thereon is also void, and the grantee sW!

take nothing by the grant, for he hath no estate until the ccn-

d it ion be performed. Ibid. 2 Comm. \52— 157*

II. To what Conditions men be annexed; what Conditio

arc good; and by what Words they mat/ be created.—'Conditions

may be annexed to any estate, whether in fee simple, tee tan,

for life, or years; they run with the estate, and bind in the

hands of whomsoever they come. Lit. Hep. 128. But actra-

dition may not be made but on the part of the lessor, donor,

for no man may annex a condition to an estate, but he that dot

create the estate itself C onditions are good to enlarge or

limit estates. There are four incidents, which conditions .

create and increase an estate ought to have. I. Iheystio

have a particular estate, as a foundation whereupon the were®

of the greater estate shall be built. 2. Such particular estate

shall continue in the lessee or grantee until the increase W
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pens, 3. It must vest at the time the contingency happens, or

it shall never vest. 4. The particular estate and increase must

take effect by the same deed, or by several deeds delivered at

the same time. 8 Rep. 75.

Conditions to create estates shall be favourably construed

;

but cond it iuns which tend to destroy, or restrain an estate, are

to be tn ken strictly. A feoffment upon condition that the

feoffee shall not alien is void ; but a condition in a feoffment

not to alien for a particular time, or to a particular person,

may be good. Hah. 13. 2b'I. And if a condition is, that

tenant in tail shall not alien in fee, &c, or tenant for life or

years not alien during the term, these conditions arc good.

Where the reversion of an estate is in the donor, he may restrain

an alienation by condition. 10 Rep. 3Q: 1 Inst. 222. If one

make a grift in Uiil, on condition that the donee or his heirs

shall not aliene, this is good to some intents, and void to others
j

for if he make a feoffment in fee, or any other estate by which

the reversion is discontinued tortiously, the donor may enter;

hut it is otherwise if he suffer a common recovery. 1 Inst. 223.

A liberty inseparable from an estate cannot be restrained

;

and therefore a condition that a tenant in tail shall not levy a

fine within l he stat. 1- IL 7. c. 24. or suffer a recovery ; or not

make a lease within the stat. 32 H. 8. c. 36. is void and re-

pugnant. But if the condition restrain levying a fine at com-
mon law, it may be good. 2 Dan v. Ahr. 22. A gift in tail,

or in fee, upon condition that a feme shall not he endowed ; or

baron be tenant by the curtesy, is repugnant and void. So is

a condition in a lease, &c. that the lessee shall not take the

profits; and where a man grants a rent charge out of land,

provided it shall not charge the lauds. Co. Lit. 146.

Conditions repugnant to the estate, impossible, eVc. are void;

and if they go before the estate, the estate and condition are

void ; if to follow it, the estate is absolute, and the condition

void. 1 Inst. 206: Q Hep. 128. But if at the time of enter-

ing into a condition a thing be possible to be done, and become
afterwards impossible by the act of ( loch the estate of ;i fentice

(created by livery) shall not be avoided. 2 Mod. 204. See
ante, I. 2.

Where a condition is of two parts, one possible, and the

other not so, it it? a good condition for performing that part

which is possible. Cro. Eliz. 780. Though if a condition is

of two parts disjunctive, and one part becomes impossible, by
the act of God, the person bound is not obliged to perform the

other. I Rul. Ahr. 4H). /. 4o : 2 Mod. 202, 203. If a con-

dition he in tin' copulative, and is not possible to be performed,

it is said it may be taken in the disjunctive, 1 Datw. Ahr. 73.

\\ here an estate is to he wholly created upon a condition im-
possible to he performed, there the estate shall never come in

es<,c. 1 Leon. c. 31 1 . A woman makes a feoffment to a man
that is married, upon condition that he shall marry her; this

condition is not inipur^ible, for the man's wife may die, and
,

then he may many her. 2 Danv. 25. A reversion may be

granted in tail Upon condition, that if the grantee pays so much ,

he shall have the fee. S Rep. 7 >« But if a man grants lands,

&c. for years, upon condition that if the lessee pay 20*. within

one year, that he shall have it for life : and that if he after the
I

year pay 20.?. he shall have thv fee ; though both sums are

paid, he shall have hut an estate for life : the estate for life, at

the time of the grant, being only in contingency, and a possi-

hiltty cannot increase upon a possibility nor can thefee increase

upon the estate lor years. JS Uep. 75.

Jf a lease be made to two, with condition to raise a fee, and
one dies, the survivor may perform the condition, and have

the fee ; but if they make partition, the condition is destroyed.

S Uep. 75, 7(7. Jf a feoffee grant the reversion of part of the

land, on a lease for years, on which a rent upon condition is

reserved, all tiie condition is confounded and gone ; though if

the lessee assign part, the condition remains, for he cannot

discharge the estate of the condition, 2 Danv. Ahr, 1 1<). A
man makes a feoffment upon condition, and after levies a fine

to a stranger; the condition is gone. Ibid. 120. If a feoffee,

upon condition to infeoff another, infeoff a stranger; or if it

be to re-infeoff the feoffor, and he grant the land to another
person, upon condition to perform the condition, the condi-
tion is broken, because the feoffee hath disabled himself to
doit: so where such feoffee, upon condition to re- infeoff, &c.,
takes a wife, that the land is subject to the dower of the wife;
and so if the land is recovered, and execution sued out by
another, the condition is broken. Co. Lit. 221 : I Danv. 79.

If one disseise the feoffee, or any other who hath land bv
just title, and thereof infeoff a stranger on condition, and the
land is lawfully recovered from him that hath the title ; bv
this the condition is destroyed : and if a disseisor make a
feoffment in fee upon condition, and after the disseisee doth
enter upon the feoffee, this doth extinguish the condition.

Perk. § 821. If the feoffee makes a feoffment of all or part

of the land to the feoffor, before the condition is broken, the

condition is gone for ever ; and if he make a lease for life or

years only, then the condition will be suspended for that time.

Co. Lit. 218. But it is otherwise where the feoffment or

lease for life or years are made to any other but the feoffor.

1hid. Where the condition of a feoffment is that if the feoffor

or his heir pay a certain sum of money to the feoffee such a

day, and before that day the feoffor dieth without heir : or

if the feoffment be made by a woman on condition to pay her
1 0/., or that the feoffee infeoff' her by a certain day, and they

intermarry before the day, and the marriage doth continue
till after it; in these cases the condition is gone. Perk. § 763,
70'

k

A condition that would take away the whole effect of a

grant is void ; and so it is if it he contrary to the express words
of it. Conditions against law are void; but what may be pro-

hibited by hiw, may he prohibited by deed. 1 last. 206. 220.

He that takcth an estate in remainder is bound by condition In

a deed, though he doth not seal it.

Conditions in restraint if marriage have not generally been
favoured, as contrary to sound policy ; but where a legacy has
been given over to another, there the condition has always been
held good ; ami it seems that such conditions as only reasonably'

restrain children from imprudent marriages will be always sup-
ported; that is to say, where they operate only as particular,

not as universal, restrictions. hi i ?..• him; oj" S t . ..•// v. Tyler
,

2 Bro. C. II. 431. &c, it was determined, after very long argu-
ments, that a condition annexed to a legacy, that the legatee
should not marry under twenty-one^ without consent of her
motlier (or nit her that the legacy should vest previous to

twenty-one, if the legatee married with such consent), wras a
valid condition.^—And upon marriage without such consent, it

was determined to go to the mother under a gift of general
residue.—See the first paragraph of Div. III. of this title.

And the cases of Peyton v. Bury, 2 P. JVnis. 626. and the

|
following cases cited in Mr. Cox's note there, viz. Bellases v.

Ermine, 1 C. C. 22: Fry v. Porter, 1 C. C. 138: Jervoise v.

Duke, 1 fern. If): Stratton v. Grymes, 2 Vern. 357: Aston
v. Aston, 2 Vern. 452 : Creagh v. Wilson, 2 Fern. 572

:

Gillel v. Wrav, 1 P. Wms. %84-^Piggol v. Morris, S. C. C. 26:
Sentphi It v. Bayly, Pit. Cft. 562: King v. Withers, Gilh.%6:
Harvey v. Aston, Talh. 212 : Com. Hep. 726 : and 1 Aik. 36\ :

Pitlien v. Ready, 1 Wife, 21 : Undenvood v. Morris, 2 Atk. 184-

:

Daley v. Deshouverie, 2 Atk. 265 : Elton v. Elton, 1 Wils. 1 50. :

Chaitney v. Graydon, 2 Atk. 6\6: Rri/nish v. Martin, 3 Atk.
330: Wheeler v.' Bingham, 3 Atk. 864: ] Wits. 135: Long
v. Dennis, 4 Burr. 2052 : ITimings v. Muncktey, 1 Bro. C. R.
303,— But where a legacy is given on consideration that the
legatee should not marry without consent, and there is no
devise over, the condition is void. See 4 Burr. 2055 : Comm.
Uep. 739. and the cases there cited.—The case of Scott v.

Tyler; above mentioned, and Amos v. Horner, 1 Eq. Ah. 112.
p. 9. have determined that a bequest of the residue, notwith-
standing some contradictory authorities, is equivalent to a
limitation over, where the condition is precedent and never
performed.—As to the invalidity of a legacvin perfect restraint

2l2
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of Carriage, see Knap v. Noyes, Ambl. 662. and Elton v. Elton.

1 IVils. 1 r>9. And the rule of the ecclesiastical law is, that

where a portion is given in consideration that a daughter

should never marry, the condition is void. Stvimb.-Sce also

Rose's notes on Cotn. Rep. 728. and the cases there cited ;
and

at large on this subject, Fonbtanques Treatise of Equity, i. 24-5,

&c. and this Diet. tit. Marriage.

The word "if" will ttdt always make a condition; but

sometimes it makes a limitation, as where a lease is made for

years, if A. B. lives so long. And this is contrary to a con-

dition ; for a stranger may take advantage of an estate deter-

mined thereby, &c. Co. Lit. 236: Dyer, 300. Sub conditions

is the most proper word to make a condition ;
proviso is as good

a word, when not dependant upon another sentence ; but in

some cases, the word proviso may make no condition, but he

only a qualification or explanation of a covenant. 2 Danv. t, 2.

And neither the word proviso, nor any other, makes a condition,

unless it is restrictive. Ptowd. 34: 1 Nels, ±66.

Regularly the word fi for" does not import a condition,

though it has the force of a condition when the thing granted

is executory, and the consideration of the grant is a service, or

some such 'thing* for which there is no remedy, other than the

stopping the thing granted; as in the case of an annuity

granted pro con sitio, or for executing the office of a steward of

a court or the service of a captain or keeper of a fort : here the

failure of giving counsel, or performing the service, is a kind

of eviction of that which is to he done for the annuity, the

grantor having no means either to exact the counsel, or recom-

pence for it, but by stopping the annuity ; and in these cases

the condition is not precedent, and therefore the performance

thereof need not he averred when the annuity is demanded.

Per Hobart, C. J. Hob. 41. Mich, 10 Jac. in the case of

Cowper v. Andrews,

As the intent of the testator chiefly governs in wills, such

construction is always made of the words as will best support

his intent, and therefore these words, ad faciendum, facirndo,

ea intenttone, ad ejecturn, &c. in a will create a condition,

Co. Lit, 204. a. See tits. Devise, Wilt.

A grant to one to the intent, he shall do so and so, is no con-

dition, but a trust and confidence. Dyer, 138. Some words in

a lease do not make a condition, but a covenant, upon which the

lessor may bring his action. A lease being the deed of lessor

and lessee, every word is spoken by both ; and a condition may

be therein, though it sounds in covenant. 1 Nels. 464. A
covenant not to grant, sell, &c. may be a condition; and cove-

nant that, paying the rent, the lessee shall enjoy the land, is

conditional. 2 Danv. V. 6. Where words are indefinite, and

proper to defeat an estate, they shall he taken to have the force

of a condition. Palm. 503. By a memorandum of agree-

ment in consideration of the rents and conditions thereinafter

contained, A* was to have, hold, and occupy as on lease, certain

premises therein specified, at a certain rent per acre; and it

was stipulated that no buildings should be included or leased

by the agreement ; and it was farther agreed and stipulated

that A. should take at the rent aforesaid certain other parcels

as the same might fall in; and, lastly, it was stipulated and

conditioned that A. should not assign, transfer, or underlet any

part of the premises ; it was held that by the last clause a con-

dition was created, for breach of which the lessor might enter.

Doe, d. llenniker, v.JVatl, 8 Barn. $ C. 308 : and see 2 Bing. 13.

III. What shatl he a good Performance of a Condition; and

in what Manner the Breach of it must be taken Advantage of.—
A condition may be well performed, when it is done as near to

the intent as may be : for if the condition of a feoffment be

that the feoffee shall make an estate back to the feoffor and his

wife, and the heirs of their two bodies, remainder to the right

heirs of the feoffor ; in this case, if the feoffor die before, the

estate shall he made to the wife without impeachment of waste,

the remainder to the heirs of the body of the husband begotten

on the wife, &c. Co. Lit. 219 : 3 Hep. 69. If a condition be

performed in substance and effect }
it is good, although it differs

in words ; and where it is to deliver letters patent, and the

party bound having lost them, delivers an exemplification, fo,

2 Danv. 1-0, Though payment of the money before the day

is payment at the day, in performance of a condition; vet a

feoffor, &c. cannot re-enter, and revest his old estate hv force

of the condition, till the day whereon the condition gives him

power to re-enter. Ibid. 121. If a man seised of land in right

of his wife make a feoffment in fee on condition, and dies; if

the heir of the feoffor enters for the condition broken, and

defeats the feollment, his estate vanishes, and presently it 11

vested in the wife. Co. Lit. 202. And if a person seised uf

land, as heir on the part of his mother, makes a feoffment oft

condition and dieth ; though the heir on the part of the/flM^

who is heir at common law, may enter for the condition broken,

the heir on the part of the mother shall enter upon him, and

enjoy the land. Ibid. 12.

Where there is a condition in a feoffment or lease, that if no

distress can be found, the feoffor, &c. shall re-enter; if the

place is not open to the distress, as if there he only a cupboard

in the house, widt h is locked, &c, it is all one as if there was

no distress there, and the feoffor, &c. may enter. 2 Dam.

When a rent is to be paid upon condition at a ecrtain day, the

lessor cannot enter for the condition broken, before demand if

the rent. Ibid. 98, And the lessor ought to demand the rent

at the day, or the condition shall not be broken by the non-

payment of the rent. A re-entry may be given on a feoffment,

&c. though none be reserved: if one make a lease for life or

feoffment upon condition, that if the feoffee or lessee doe* such

an act, the estate shall be void: now although the estate cannot

be void before entry, this is a good condition, and shall give an

entry to the lessor, &c. by implication. 1 Rot. Abr. 40S. A

lease for life on condition, being a freehold, cannot cease with-

out entry ; but if it be a lease for years, the lease is void ipso

facto, on breach of the condition without any entry. 1 hit.

214. If a lease for years is, that, on breach nf the condition,

the term shall cease, the term is ended without entry; but

where the words are, that the lease shall be void, it is other-

wise. Cro. Car. 51 1 : U Rep. G-U Regularly, where one will

take advantage of a condition, if he may enter, he must doit;

and if he cannot enter, he must make a claim. Co. Lt/.

Where on condition broken, lessor brings an ejectment, entry h

not necessary : if tenant defends, he is bound by the rule to

confess entry.

No one can reserve the power or benefit of re-entry

breach of a condition to any other but himself, his lit irs, exe-

cutors, &c., parties and privies, in right and representation:

privies in law, grantees of reversions, &e. are to have no advan-

tage by it. But by the stat. 32 II. H. c. L'S. grantees of aver-

sions may take advantage against lessees, Sec. by action- iM
214, 215 : Plowd. 1 75. Where one doth enter for a conditio

broken, it generally makes the estate void ah initio, and the

party comes in of his first estate; and he shall have the law

in the same manner it was when he parted with it \
and his

possession at the time of making the condition ; then tare ^

shall avoid all subsequent charges on the lands. 4 Rep, W}
Plowd, 186*: Co. Lit. 233. If one enters on a condition per-

formed, he shall avoid all incumbrances upon the land after

the condition made: and a condition when broken, or per-

formed, eve. will defeat the whole estate. So that if there bt

a lease for life, remainder in fee on condition that the

for life shall pay 20/. to the lessor ; if he pay not this money,

the estate in remainder will be avoided also. JJ//er,J*i-

8 Rep. 90. But this may be otherwise by special limitation to

an use: and if tenant for life and he in remainder join in 1

feoffment on condition, that if, &c, then the tenant for M
shall re-enter; this may be good without defeating the whole

estate; though regularly a condition may not avoid part or an

estate, and leave another part entire, nor can the estate w

void as to some persons, and good as to others. & R?P' '™ '

1 Inst. 214.
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Lessee for life makes a feoffment on condition, and enters for

the condition broken; by this he shall be restored to his estate

for life, and reduce the reversion to the lessor; and the rent

due to the lessor shall be revived : but in this ease the lessee

will not be in the same course as he was before, for his estate

is subject to a forfeiture, though lie be tenant for life still.

Roll. 47 *: Shep. Abr. 405.

Tenants by the curtesy, tenant in tail after possibility of

issue extinct, tenants in dower, for life, or years, &c. hold their

estates subject to a condition in law, not to grant a greater

estate than they have, nor to commit waste, &e. 1 lust. %38,

And estates made by deed to infants, and feme coverts, upon

condition, shall bind them, because the charge is on the land,

2 Danv. 30. A release of all a man's right may be upon con-

dition ; a lessee may surrender upon condition: a contract may
be upon condition, &c. But a parson cannot resign upon con-

dition, any more than be admitted upon condition: and a con-

dition cannot be released on condition, 9 Rep. 85.

No person shall defeat any estate of freehold upon condition

without showing the deed wherein the condition is contained:

but of chattels real or personal, &c, a man may plead that such

grants or leases were made upon condition without showing the

deeds ; and in the ease of a condition to avoid a freehold,

though it may not be pleaded without the deed, it may be

given in evidence to a jury, and they may find the matter at

large. Lit. 374: 5 Rep. 40. A condition may be appor-

tioned by act of law, or of the lessee. 4 Rep. 120. But a man
cannot by his own act divide, or apportion a condition, which
goes to the destruction of an estate. I Sets. Ahr. 47 1. A con-

dition in a will is a tiling odious in law, which shall not be

created without sufficient words. 2 Leo?/, 10. A devise to

the heir at law. provided he pay to A. B. 20/., is a void condi-

tion, because there is no person to take advantage of the non-
performance. 1 Lutw. 197* Vet conditional devises, as well

of lands as of goods, are allowed by our law, and not being

performed, the heir or executors shall take advantage of them.

] Neb, 46'7.

Where there are negative and affirmative conditions, the

pleader must show, not only that he has not broke the negative

ones, but also that he has performed the affirmative ones.

Fletcher v. Richardson, llardtv. ."22.

As to relief against the breach of conditions, some say that

in all cases of penalty or forfeiture that lie in compensation,

equity will relieve; for where they can make compensation, no
harm is done. So that although an express time be appointed
for the performance of a condition, the judge may, after that

day is past, allow a reasonable space to the party, making repa-

ration for the damage, if it be not very great, nor the substance

of the covenant destroyed by it. See Fonblanque*s Treat. Eq.

1 387* and the cases there cited.

The substantial distinction which governs the interference of

courts of equity in cases of conditions broken, is not whether
the condition be precedent or subsequent, but whether compen-
sation can or cannot be made : and therefore, where A. con-

veyed lands to B. &c, upon trust, that if C, the son of A.j

within six months after the death of A., should secure to

trustees 500/. for the younger children of C, then after such
security given to convey to C. and his heirs ; and until the

time for giving such security in trusL for the eldest son of Cv
and in default of such security, to convey to such eldest son

and his heirs; C. died before such security given : yet this con-

dition precedent being only in the nature of a penalty, the intent

of the trust shall be regarded, which was to secure 500/. to the

younger children. W0U v. Crimes, 1 C. C. H9- See Glas-

cock v. Browne!t, Finch, l/S: Pitcatme v. Bruce, Finch, 403:
Woodman v. Blake, 2 Fern. 222: Bertie v. Falkland, 2 Vern.

339: Hayward v. AtigclL J fern. 222: Bland v. Middtcton,

2 ('. C. 1 : Francis's Maxims, p. 49.

But though equity will, under some circumstances, relieve

against the breach of a condition precedent, where damages are

certain; yet it seems, that they wiJl not where the damages!

accrued are contingent, and cannot be estimated. Sweet v.

Andersw, :> fin. <JJ. pi 1«3. See Treatise of Equity, p. gOg,
387.391.

'

IV. Of Conditions precedent and subsequent.—There are no
precise technical words required in a deed, to make a stipula-

tion a condition precedent or subsequent ; neither does it depend
on the circumstance whether the clause is placed prior or poste-
rior in the deed, so that it operates as a proviso or covenant ;

for the same words have been construed to operate as either

the one or the other according to the nature of the transaction

f'cr Ash hurst, ./., I Term Hep. 045,—Farther, as to the

nature of conditions precedent and subsequent, see 3 Ath. 3(i4

:

2 P. Wins. 419. 626: 1 Fern. 83: 3 C. C. 130: 3 Lev. 132 :

Fearne on Cotd. Rem. : 2 Burr. 899: 4 Burr, IftSO: 1 Wits*

105. 136: 2 Bro. C. R. and 76, 431. 489: Bae. Ah. tit.

Pleas and Pleading, B. 5, I (7th ed.): and 1 WiU, Saunders,

320. b. c. d. A condition annexed to a legacy, that the legatee

should marry with consent of her mother, was held to be valid.

In I Eq. Ah* 108. it is said that conditions precedent are such

as are annexed to estates, and must he punctually performed

before the estate can vest. A condition subsequent is when the

estate is executed ; but the continuance of such estate depends

on the breach or performance of the condition. The two most

material points of discussion respecting the doctrine and dif-

ferent operations at law, and in equity, of conditions precedent

and subsequent arise, 1. From eases where conditions are

annexed to devises, making them void on the marriage of the

devisee without consent. See ante, 11* and tit. Marriage: and
2. From cases arising on the vesting of portions and legacies

made payable at a future time. Sec tits. Devise, Legacy,

Portions.

Conditions precedent are such as must be punctually per-

formed before the estate can vest ; but on a condition subse-

quent, the estate is immediately executed: vet the continuance

of such estate dependeth on the breach or performance of the con-

dition. Co. Lit. 218: Eq. Ab.WS: 14 East, 6'01. As if I grant,

that if A. will go to such a place, about my business, he shall

have such an estate, or that he shall have 10/., ike, this is a
condition precedent. 1 Rot. Ahr. 414. So if I retain a man
for 40,s. to go with me to Rome, this is a condition precedent,
for the duty commences by going to Rome. 1 RoL Ahr. 914.
So if a man by will devises certain legacies, and then devises
all the residue of his estate to his executor, after debts, legacies,

&c. paid and discharged, this is a condition precedent ; so that
the executor cannot have the residue of the estate before the
debts anil legacies are discharged. \Rol. Abr. 415 : 1 Jones, 32~~

:

Cro. Car. 335.

But if a man devises a term to A., and, if his wife suffers
the devisee to enjoy it for three years, that she shall have all
his goods as executrix ; but if she disturbs A., then he makes
B. executor, and dies, his wife is executrix presently; for
though in grants the estate shall not vest till the condition
precedent is performed, vet it is otherwise in a will, which
must be guided by the intent of the parties; and this shall not
be construed as a condition precedent, but only as a condition
to abridge the power of bang executrix, if she performed it not.
Cro. Etiz. 219.
W here a testator devised his estate to trustees to pay the

rents to his son while unmarried, and in case of his marriage
with consent of the trustees to convey to him, but in case of
his marriage against their consent, then to sell the estate and
divide the proceeds amongst other persons, and the son married
without the knowledge of the trustees, and both of them dis-
approved when they knew it, the devise over was held to take
effect, since the marriage with consent was a condition prece-
dent* Long v. Ricketts, 2 Sim. Stu. 179.
Where the one promise is the consideration of the other, and

where the performance and not the promise is, viusl be gathered
from the words and nature of the agreement, and "depends
entirely thereupon ; for, if there was "a positive promise that
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one should release his equity of redemption, and on the other

side, that the other would pay 7^, then the one might hring

his action without any averment of performance ; but where

the agreement is, that the plaintiff should release his equity

of redemption, in consideration whereof the defendant was to

pay him ?/-, so that the release is (he consideration, and there-

fore being executory, it is a condition precedent, which must be

averred. 12 Mod. 4:55. 4 GO. Thorp v. Thorp.

So in an action against the hundred for damage sustained

by the wilful burning of the party's barn, it was considered to

be a precedent condition that the party grieved should, within

the time limited, give in his examination upon oath be lore a

magistrate, whether or not he knew the offender or ntlcnders,

or ant/ of them : and an examination on oath, in which the

party only swore that he suspected that the fact was done by

some person or persons to him unknown, is not sufficient within

the statute ; still less in support of an averment in the decla-

ration, that lie gave in such examination. &c, in and bu which

it appeared that the plaintiff* did not know the persons or

persons who committed the fact. For non constat by the terms

of such examination, that the plaintiff did not know some of

the offenders if there were several. Thurtell v. Mutjbrd, and
Lot hinisland Hundred, 3 East, 400.

By the proposals of the Phoenix Company^ it is stipulated

that a persons insured shall give notice of the loss forthwith,

deliver in an account, and procure a certificate of the minister

and church-wardens, &c\, importing that they knew the

character, &c. of the assured^ and believe that he really sus-

tained the loss without fraud;" the procuring such certificate

is a cond 1 1ion prevedcut to the r iiih f of ' i Itc assurvd to recover o

n

the policy ; and it is immaterial that the minister, &c. wrong-

fully refused to sign the certificate. Wordy v. Woody in error,

() Term Rep. 720.

[f there he a day setfor the payment of money, or doing the

thing which one promises, agrees, or covenants to dofor another

tbing, and that day happens to incur before the time, the thing

for which the promise, agreement, or covenant is ?nade3 is to be

performed hy the tenor of the agreement; there, though the

words be, that the party shall pay the money, or do the thing

for such a thing, or in consideration of such a thing; after the

day is past the other shall have action for the money, or other

thing, though the thing for which the promise, agreement, or

covenant was made, be not performed ; for it would be repug-

nant there to make it a condition precedent ; and therefore

they are in that case left to mutual remedies, on which, by the

express words of the agreement, they have depended. Per
Holt, a J. 12 Mad. 4Gl : Pasch. 13 W. S. Thorp v. Thorp,

M. agrees to give A. so muchfor the use of a coach and horses

for a year, an J A. agreed farther with M. to keep the coach in

repair ; it was averred the coach and horses were delivered to

M. but nothing of the repair; and Holt, C. «/. held upon this

evidence, that repairing was not a condition precedent\ and

therefore need not be averred. Per Holt, C. J. at Guildhall, and
judgment pro querente. 12 Mod* 503. Pasch. 13 IV. 3. Atkin-

son v. Morris,

But if the agreement had been, that A. bad agreed to give

M. a coach and horses for a year, and to repair the coach, and
thatjor thai M. promised so much money, then the repairing

had been a condition precedent necessary to Ik: averred. Per
Holt, C.J. VZ Mod. 503. Pasch. 13 IV. 3. in & G,

Condition that A. shall do, and for the doing B. shall pay, is

a condition precedent, but timefixedfor par/went will verify

the condition. Per Holt, C. /, i SalL 17 L.
' Pasch. 13 W+ S.

B. R. Thorp v. Thorp, See this Diet. tit. Award.
If A. makes a lease for rive years to B. upon condition

that if B. pays him 10/. within two years, that then he shall

have a fee-simple in the lands, and make livery and seisin to

B. ; this passes the freehold immediately, and B. has a fee con-

ditional : because if the freehold was not to vest in B. till the

condition performed, it would he difficult to determine in whom
the freehold lay ; fur conditions may be inserted in such deeds

as are perfected privately, which might prove greatly preju-

dicial to strangers. Lit. \ 350 : Co. Lit. 21 6, 217-

But in case of a lease for life, with such a condition, the

freehold passes not before the condition performed, because the

livery may presently work upon the freehold. But if a man

grants an ad vowson, &c. (which lie in grant) for years, upon

such condition, the grantee shall have no fee till the condition

performed. Co. Lit. 217*

If A. leases to B. for years, upon condition that if B. pap

money to A. or his heirs, at a day, that B. shall have the fee,

and before the day A. is attainted of treason and executed;

now though the condition become impossihle by the aei and

offence of A., yet B. shall not have a fee, because a precedent

condition to increase an estate must be performed; and if it

becomes impossible, no estate shall rise. Co. Lit. 210. Also

in equity, with respect to conditions precedent and subsequent,

the prevailing distinction seems to be, to relieve against the

breach or non-performance^ not so much whether the condition

be precedent or subsequent, as whether a compensation can be

made. 1 fern. 79* 1(>7. As if A. conveys lands to R, &g
and their heirs, upon trust, that if C, the sou of A., within

six months after the death of A., should secure to the trustees

500/. for the younger children of C, then after such security

given, to convey to C. and his heirs, and until the time for

giving such security, in trust for the eldest son of C, and in

default of such security, to convey to such eldest son and his

heirs, if C. dies before any such security given, yet this con-

dition, though precedent, being only in nature of a penalty,

the intent of the trust shall be regarded, which was to secure

500/. for the younger children. 1 Chan. Ca. SQ.

If a feme covert, having power by will to devise land^

devises them to her executors, to pay 500/. out of them to her

son ; provided, that if the father gives not a sufficient rdca.se

of certain goods to her executors, that then the devise of the

500/. should he void, and go to the executors ; and after her

death a release is tendered to the father, and he refuses; yet

upon making the release afterj the money shall be paid to the

son ; it was said to be the standing rule of the court, that

a forfeiture should not bind, where a thing may be done after,

or a compensation made for it ; as where the condition ib to

pay money, ike, and though it is generally binding, where

tli ere is a devise over, yet here, it being to go to the executors,

it is no more than the law implies. 2 Vent* 252,

See more concerning Conditions under tit. Bond. See also

2 Com. Dig. tit. Condition : and 1 InsL 201. 203. 20(>. 237
;

"»

the notes. "And see Bac. Ab. tit. Condition, and lit. ObHgalm

(7th ed.)

CONDUITS, for water in London shall be made and re-

paired, and the lord mavor and aldermen may inquire into

defaults therein, &c. Stat. 35 II. 8. c. 10. See farther, tit.

London.

CONE and KEY. A woman at the age of fourteen nr fif-

teen years might take the charge of her house, and receive

cone and hey : cone or coluc in the Sax. signifying computus J

so that, she was then held to be of compete] it years, when she

was able to keep the accounts and keys of the' house. Brml

lib. 2. cap. S7. And there is something to the same purpose

in Glanv. lib. 7. cap. <).

CONEY BURROWS. Places where conies or rabbit*

breed and haunt, &c. Commoners cannot law fully dig up coney-

burrows in the common. 2 Wits. 51. Sec tit Common.

CONIES. By stat. 7 and 8 G. 4. c. 29- § SO. persons un-

lawfully, in the night-time, taking or killing any coney, in any

warren or ground lawfully used for breeding or keeping thera,

are guilty of a misdemeanor j and committing such offence w

the day-time, or setting or using any engine for taking conies

are punishable summarily before one magistrate.

CONFEDERACY, confederation Is, when two or more

combine together to do any damage or injury to another, or to

do any unlawful act. And false confederacy between divers

persons shall be punished, though nothing be put in execution
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but this confederacy, punishable by law before it is executed,

ought to have these incidents: jtrst, it must be declared by
some matter of prosecution, as by making of bonds or promises

the one to the other ; secondly, it should be malicious, as for

unjust revenge; thirdly, it ought to be false against an innoeent

person ; and, lastly, it is to be out of court voluntarily. Terms
de la Ley. Where a writ of conspiracy doth not lie, the con-

federacy is punishable : and inquiry shall be made of conspi-

raiors and confederalorsy who bind themselves together, &c.

See post, tit. Conspiracy.

CONFESSION, confessio.~\ Is where a prisoner is indicted

of treason or felony, and brought to the bar to be arraigned ;

and his indictment being read to him, the court demands what

he can say thereto; then he either confesses the offence, and
indictment to be true, or pleads not guilty, &c.

Confession may be made in two kinds, and to two several

ends: the one is, that the criminal may confess the offence

whereof he is indicted openly in the court, before the judge,

and submit himself to the censure and judgment of the law
;

which confession is the most certain answer, and best satisfac-

tion that may be given to the judge to condemn the offender,

so that it proceeds freely of his own accord, without any threats

or extremity used ; for if the confession arise from any of these

causes, it ought not to be recorded : as a woman indicted for

the felonious taking of a thing from another, being thereof

arraigned, confessed the felony, and said that she did it by
command of her husband ; the judges in pity would not record

her confession, but caused her to plead not guilty to the

felony ; whereupon the jury found that she did the fact by
compulsion of her husband, against her will, for which
cause she was discharged. 3? Assis. pL 50. Persons, having
nothing to do with the apprehension, prosecution, or examina-
tion of the prisoner, advised him to tell the truth, and consider

his family, it was held that such advice was no ground for

excluding a confession made an hour afterwards to the constable

in prison. /for v. Bow, Russ. Ry* Ca. 153. It seems that

the confession of a prisoner is evidence against him, though
there is no proof aliunde of the offence having been committed.
Rex v. Falkner, Russ. $ Ry. Ca. IS I : Um v. Fippet, ibid. 409.
The other kind of confession is, when the prisoner confesses

the indictment to be true, and that he hath committed the
offence whereof he is indicted, and then becomes an approver,
or accuser of others, who are guilty of the same offence whereof
he is indicted, or other offences with him ; and then prays the

judge to have a coroner assigned him, to whom he may make
relation of those offences and the full circumstances thereof.

See tit. Accessory,

There was also a third sort of confession, formerly made by
an offender in felony, not in court hefore the judge, but before

the coroner in a church, or other privileged place, upon winch
the offender, by the ancient law of the land, was to abjure the

realm. 3 Inst. 129- See tit. Abjuration,

Confession is likewise in civil cases, where the defendant
confesses the plaintiff's action to be good: by which confession

there may be a mitigation of a fine against the penalty of a

statute; though not after verdict. Finch. oK7 : 2 Kt h. luS.

There is also a confession indirectly implied, as well as

directly expressed, in criminal cases ; as if the defendant, in a

case not capital, doth not directly own himself guilty of the

crime, hut by submitting to a fine owns his guilt
;
whereupon

the judiie mav accept of Ins submission to the king's mercy*

Lamb, ftb- 4> c. 9* By this indirect confession, the defendant

shall not be barred to plead not guilty to an action, Sec. for the

same fact: the entry of it is that the defendant puts himself on

the king's me rev ; and of the direct confession, that he

acknowledges the indictment. And this last confession carries

with it so siring a presumption of guilt, that being entered on

record, on indictment of trespass, it estops the defendant to

plead not guilty to an action brought afterwards against him
for the same matter : but such entry of a confession of an indict-

ment of a capital crime, it is said, will not estop a defendant to

plead not guilty to an appeal, it being in case of life. And
where a person upon his arraignment actually confesses himself
guilty, or unadvisedly discloses the special manner of the fact,

supposing that it doth not amount to felony, where it doth
;

the judges upon probable circumstances, that such confession

may proceed from fear, weakness, or ignorance, may refuse

such a confession, and sutler the partv to plead not guilty*

2 Hawk. P. C.c.31.§2.
A confession may be received, and the plea of not guilty be

withdrawn, though recorded, Kel. 11. The confession of the

defendant, whether taken upon an examination before justices

of peace, upon an offender's being hailed or committed for

felony ; or taken by the common Jaw, upon an examination

before a Secretary of State, or other magistrate, for treason or

other crimes, is allowed to be given in evidence against the

party confessing; but not against others. Also two witnesses

of a confession of high treason, upon an examination before a

justice of peace, were sufficient to convict the person so con-

fessing, within the meaning of 1 Ed. 6\ c. 12. and 5 § 6 Ed. 6*

e\ 1 1 . which required two witnesses in high treason; unless

the offender should willingly confess, &c. But the stat. 7 W. 3.

c. 3. requires two witnesses, except the party shall willingly

without violence confess, &c. in open court. 2 Hawk. P. Q»

c. 4-6. § 3 See tit. Evidence.

It has been held, that wherever a man's confession is made
use of against him, it must all be taken together, and not by

parcels. 2 Hawk. P. C. 46\ § 5. And no confession shall,

before final judgment, deprive the defendant of the privilege

of taking exceptions in arrest of judgment, to faults apparent

in the record. Ibid. c. 32. § 4. A demurrer amounts to a con-
1 fession of the indictment as laid, so far, that if the indictment
be good, judgment and execution shall go against the prisoner.

1 Bro. 86": S. P. C. 150: 11. P. C. 2*6. And in criminal

cases, not capital, if the defendant demur to an indictment, &e.,

whether in abatement or otherwise, the court will not give
judgment against him to answer over, but final judgment.
2 Han k. c. 32. § ?.— See tit. Abatement. Where a prisoner

confesses the fact, the court has nothing more to do than pro-
cccd to judgment against him. ConfessuA in indicia pro judi-
cata habctur. ] 1 Rep. 30 : 4 Inst. f>5.—See farther, 2 Hawk.
P. C. e* 32. and this Diet. tit. Evidence.

CON F KS.SOR, I . a t . < -on ft 'sso r, con/essiona rius .3 H a t h re -

I lation to private confession of sins, in order to absolution : and
the prk st who received the auricular confession, had the title

of confessor, though improperly ; for he is rather the eonfessee,
being the person to whom the confession is made. This receiv-
ing the confession of a penitent, was in old English to shreve
or shrive ; whence comes the word beshrieved, or looking like

a confessed or shrieved person, on whom was imposed some
uneasy penance. The most solemn time of confessing was the
day before Lent, which from thence is still called Sh rove-
Tuesday. Cowcl.—See tit. Papist.

CON F I RMA \
'

I () X , confermat io, from the verb confirmare,
Jirmum jaccrv.^ A conveyance of an estate or right in esse,

that one hath in or to hinds, 61c. to another that hath the pos-
sesion thereof, or some estate therein; whereby a voidable
estate is made Mire and unavoidable; or a particular estate is

increased, or a possession made perfect. 1 Inst. 29,5. See
Sftcp. Tom-it. :>] ]. It is a strengthening of an estate formerly
made, which is voidable, though not presently void : as for
example, a bishop granteth his chancellorship by patent, for
term of the patentee's life; this is no void grant, but voidable
by the bishop's death, except it be strengthened by the confir-
mation of the dean and chapter.

Confirmation is also defined to be the approbation or assent
to an estate already created; which as far as is in the con-
firmer's power, makes it good and valid : so that the confir-

mation doth not regularly create an estate, but yet such words
may be mingled in the confirmation as may create and enlarge
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an estate ; but that is by force of such words as are foreign to

the business of confirmation, and by their own force and power,

tend to create the estate, Gilb. Ten. 75.

A confirmation is of a nature nearly allied to a release ; the

words of making it are these, Have given, granted, ratified,

approved, and confirmed. Lilt. § 515. 53 U
The words dedi et co?icessi, are as strong as the word con*

jirntavi, for they amount to a grant of the right of the person

in possession ; and if he has any right, I can never after impeach

his estate. Gitb. Ten. ?i). See farther what words shall enure

as a confirmation in Vin. Abr. tit. Confirmation (X.)

Madox in p. 1J). of the Dissert, annexed to the Formui Angl

says, that most ancient confirmations made after the Conquest,

often run like feoffments ; and are distinguishable from them

chiefly by some words importing a former feoffment or grant.

In ancient times, when feoftees were frequently disseised of

their lands upon some suggestion or oilier, charters of confirma-

tion seem to have been in great request. For in the early times

after the Conquest so many confirmations may be met with,

successively made to the same persons, or their heirs or succes-

sors, of the same lands and possessions, that it looks as if they

did not think themselves secure in their possessions against the

king, or the great lords who were their feoffors, or in whose

fees their lands lay, unless they had repeated confirmations

from them, their heirs or successors. And these confirmations

very anciently seem to have been sometimes made, either by

precept or writ from the king, or other lords, to put the feoffees,

or their heirs or successors into seisin, after they had been

disseised, or to keep them in their seisin undisturbed, or else by

charter of express confirmation. Shep. Touch, edit. 17|H

.

p. 314. in n, And on this subject of confirmation in general,

see Sheppard's whole chapter.

Confirmation, ant est perficiens, crescens ant diminuens

:

Perficiens, as if feoffee upon condition make a feoffment, and

the feoffor confirm the estate of the second feoffee, Crescens,

that doth always enlarge the estate of a tenant ; as tenant for

years, to hold for life, Sec. Diminuens, as when the lord of

whom the land is holden, confirms the estate of his tenant, to

hold by a less rent. 9 Rep. 1 42.

The lord may diminish the services of his tenant by con*

firmation ; but not reserve new services, so long as the former

estate in the tenantcy continues : and therefore if he confirm

to the tenant, to yield him a hawk, &c. yearly, it is void. Lit.

§ 5B9 : 1 Co. InsL 296\ Leases for years may be confirmed

for part of the term, or part of the land, &c. But it is other-

wise of an estate of freehold, which being entire, cannot be

confirmed for part of the estate. 5 Rep. 31. There may be a

confirmation implied by law, as well as express by deed ; where

the law by construction makes a confirmation of a grant made

to another purpose : and a confirmation may enlaige an estate,

from an estate held at will to term of years, or a greater

estate ; from an estate for years to an estate for life ; from an

estate for life to an estate in tail, or in fee ; and from an estate

in tail to an estate in fee-simple. I /nst. 305 : 9 Rep. 1 42 :

Dyer, 263. But if the confirmation be made to lessee for life

or years of his term or estate, and not of the land, this doth not

increase the estate, though if the lessor confirm the land, to

have and to hold the land to the lessee and his heirs, this will

enlarge the estate, and so of the rest. Co. Lit. 299 : Plowd. 40.

In every good confirmation there must he a precedent right-

ful or wrongful estate in him to whom made, or he must have

the possession of the thing as a foundation for the confirmation

to work upon ; the con firmer must have such an estate and

property in the land, that he may be thereby enabled to confirm

the estate of the confirmee ; the precedent estate must continue

till the confirmation come, so that the estate to be increased

comes into it ; and it is required that both these estates be

lawful. Co. Lit* 296: 1 146: Dyer. 109: 5 Rep. 15.

If one have common of pasture in another's land, and he con-

firms the estate of the tenant of the land, nothing passes of the

common, but it remains as it was before: so if a man have a

rent out of the land, and he doth confirm the estate which the

tenant hath in the land, the rent remaineth. Lit. § .037.

Tenant for life makes a lease for years to a man, and after

leases the land to another person for years ; and he in reversion

confirms the last lease, and after that the first lease, this is not

good; the second lessee hath an interest before by the confir-

mation of him in reversion. But in a like case, confirmation of

the first lease, after the second was confirmed, was held good;

for the lease takes no interest by the confirmation, but on]?

to make it durable and effectual. Moor,c. 180: I InsL 296:

Ploivd. 10.

If a disseisee confirm the land to the disseisor but for one

hour, one week, a year, or for life, &c, it is a good confirmation

of the estate for ever : and if he confirms the estate of the

disseisor without any word of heirs, he hath a fee simple; and

if a disseisor make a gift in tail, and the disseisee doth confirm

the estate of the donee, it shall enure to the whole estate
; also

if the disseisor enfeoffs A. and B. and the heirs of B., and the

disseisee confirms the estate of B. for his life ; this shall extend

to his companion, and for the whole fee-simple, Co. LiL jjfc

297. 299.

But where the estate is divided, it is otherwise
; as if there

be an estate for life, the remainder over, there the confirmation

may be of either of the estates ; and if the lessee of a disseisor

of a lease for twenty years make a lease for ten years, the

disseisee may confirm to one of them, and not to the other

1 Cro. 4?2: 5 Rep. 81. If a disseisor or any other make a

lease for years to begin at a day to come, a confirmation to the

lessee before the lease begins will not be good ; for there is no

estate in him, Co. Lit. 2$6.

The tenant in tail of land hath a reversion in fee expectant;

in this ease, the confirmation of the estate-tail will not extend

to the reversion. And if my disseisor make a lease for life, the

remainder in fee, and I confirm the estate of the tenant for life;

this shall not confirm the estate of him in remainder: but if 1

confirm the remainder estate, without any confirmation to

tenant for life, it shall enure to him also. Co. Lit. 297, 29S.

If lands are given to two men, and the heirs of their two bodies

begotten, and the donor confirms their estate in the lands, to

have and to hold to them two and their heirs; this shall be

construed a joint estate for their lives, and after they shall have

several inheritances. Co. Lit. 299. Tenant in tail, or for life,

of land, lets it for years, if after he makes a confirmation of the

land to the lessee for years, to hold to him and his heirs for ever,

the lessee hath only an estate for the life of the tenant in tail,

Sec., and therein his lease for years is extinct. Lit. § 606.

A freehold for life, and term for years, it is said, eannnt

stand together of the same land, in the same person, I V/j,

Abr. 4-80. If a feme lessee for years marries, and the lessor

confirms the estate of husband and wife, to hold for their live*

by such a confirmation the term will be drowned ;
and the hus-

band and wife are joint-tenants for their lives. Co* Lit, 300-

But if the feme were lessee for life, then by the confirmation

to husband and wife for their lives, the husband holdeth only

in right of his wife for her life ; but shall take a remainder for

his life. Ibid. 299. Confirmation to lessee for life, and a

stranger to hold for their lives, is void, for there is no privity:

but it is otherwise if for years. 2 Dan v. Abr. 14-1. H tenant

for life grant a rent charge, &c. to one and his heirs, he w

reversion is to confirm it, otherwise it is good only for the life

of tenant for life. 529. A tenant for life, and remain^*

man in fee, join in a lease ; this shall be taken to be the lease ot

tenant for life, during his life, and confirmation of him in

remainder: though after the death of tenant for life, ^
tjjf

lease of him in remainder, and confirmation of tenant for lite

g Rep. 15:1 Nets. Abr. 48 1

.

If lessee for years, without impeachment for waste, accep

a confirmation of his estate for life; by this he hath lost the

privilege annexed to bis estate for years. 8 Rep. 7& Accept-



CONFIRMATION. CON
anee of rent in some cases makes a confirmation of a lease

:

as if a man leases for life, reserving rent upon a condition of

re-en try ; if after the condition is broken, by non-payment of

the rent, the lessor distrains for the said rent, this act shall be
a confirmation of the lease, so as he cannot enter. 2 Danv.
128, 180.

What a person may defeat by his entry, he mav make good
by his coniirmation. Co. Lit. 300. But none can confirm,

unless he hath a right at the time of the grant ; he that hath
but a right in reversion cannot enlarge the estate of a lessee.

% Danv. 140, 14 J. And where a person hath hut iideres.se

termini, he hath no estate in him upon which a confirmation

may enure. Co. Lit* 290.

As confirmation is to bind the right of him who makes it, but

not alter the nature of the estate of him to whom made, it shall

not discharge a condition. Poph, 51. If A, enfeoffs B. upon
i i

J

ii i:in, and after A. confirms the estate of B., yet the con-

dition remains: though if B. had enfeoffed C. so that the estate

of C, had been only subject to the condition in another deed,

and after A. had confirmed the estate of C., this would have
extinguished the condition, which was annexed to the estate

of B. 1 Rep. 147. A confirmation will take away a condition

annexed by law : and by confirmation, a condition after broken
in a deed of feoff ment is extinguished. 1 Co. Rep. 146. Con-
firmations may make a defeasible estate good

; but cannot work
upon an estate that is void in law. Co. Lit. 205.

A confirmation of letters-patent, which are void as they are

against law, is a void confirmation. 1 LiL Abr. 295. If there
be lord and tenant, and the tenant having issue, is attainted of
felony, if the king pardons him, and the lord confirms his

estate, and the tenant dies, his issue shall not inherit, but the
lord shall have it against his own confirmation : for that could
not enable him to take by descent, who by the attainder of his
father was disabled. J) Rep. 141.

Grants and leases of bishops not warranted by the stat,

32 II. 8. c. 28. must be confirmed by dean and chapter ; and
grants and leases of parsons, &c, by patron and ordinary.
1 List. 2Q7- 300, 301. Bishops may grant leases of their
church- lands for three lives, or twenty-one years, having the
qualities required by 'a2 IL 8. c. Si 8. and concurrent leases for
twenty-one years, with confirmation of dean and chapter. See
1 EL cc. 4. 1 0- If a prebend leases parcel of his prebendary,
and the bishop, who is patron, confirms it, this shall not bind
the succeeding bishop, without confirmation of dean and
chapter, because the patronage is parcel of the possessions
of the bishoprick ; but it shall bind the present bishop, &c.
2 Danv. \MJ. If a parson grants a rent, the confirmation of the
patron and bishop is sufficient without the dean and chapte
and shall be good against the succeeding bishop, Ihid. 1 40. The
dean of Wells may pass his possessions, with the assent of the
chapter, without any confirmation of the bishop. Ibid* 13,5.

Leases of bishop* are affirmed ex assen.su ct consensu decani ct

iofius capituli. See farther tit. Leases.
To the grants of a sole corporation, as parson, prebendary

vicar, and the like, the patron must give his consent, because
such sole corporation has not the absolute fee; but a corpora-
tion aggregate, as dean and chapter, master, fellows, and
scholars of a college, &c, or any sole corporation that has the
absolute fee, as a bishop with consent of the dean and chap-
ter, may by the common law make any grant of their posses-
lions without their founder or patron. 1 Inst. 300, h. See far-
ther in what cases the confirmation of the patron and ordinary
is necessary, and as to confirmation by dean and chapter of the
grant of the bishop, Vin. Abr. tit. 'Confirmation (G.) (H.V
Bac. Abr. Leases. (G.)

K
*

A confirmation, as has been already said, is in nature of a
release, and in some things is of greater force ; and in this deed
it is good to recite the estate of the tenant, as also of him that
is to confirm it, and to mention the consideration ; the words
ratify and confirm are commonly made use of, but the words
give, grant, demise, &c. by implication of law, may enure as a

vol. t.

confirmation, 1 Inst. 295 . iVesL $ymbt j p%m_ And gce
I reston on Conveyancing, vol. 2. 351: Watkins on Convey-
ancing, 221. *

CONFISCATE, or CONFISCATED. From the Lat.
confscare, and that fromfhcus, which signifies metonvmicallj
the emperors treasure; and as the Romans say, such goods as
are forfeited to the emperor s treasury for any offence are bona
confiscate, so we say of those that are forfeited to our kings
Exchequer ; and the tide to have these goods is given to the
king by the law, when they are not claimed by some other: as
if a man be indicted for stealing the goods of another person,
when they are, in truth, his own proper goods ; and when the
goods are brought into court against him, and he is asked what
he says to the said goods, if he disclaims them he shall lose the
goods, although that afterwards he be acquitted of the felony,
aild the king shall have them as confiscated; but it is other-
wise if he do not disclaim them. It is the same where goods
are found in the possession of a felon, if he disavows them, and
afterwards is attainted for other goods, and not for them ; for
there the goods which he disavows are confiscate to the king;
hut had he been attainted for the same goods, they should have
been said to heforfeited, and not confiscate. So if an appeal
of robbery be brought, and the plaintiff' leaves out some of his
goods, he shall not be allowed to enlarge his appeal ; and for-
asmuch as there is none to have the goods so left out, the king
shall have them as confiscate, according to the rule, Quod nan
capit Christus, capit fscus. Siaund. P. C lib. 3. cap. 24>.

Goods confiscated are generally such as are arrested and
seized for the king's use, but confscare and forisfacere are
said to be synonima ; and htma conjiscaia are bona forisfacta.
3 Inst. 221. See tit. Forfeiture.

CONFORMITY to the Church of England. See stat.

1 Ehz. c. 2. &c., and tits. Recusant, Nonconformist, Re-
ligion.

CONFRAIRIE, confraterniiasT] A fraternity, brother-
hood, or society; as the confraire de St. George, or les chevaliers
de la bleu gartier, the honourable society of"the knights of the
garter.

CONFRERES, confratresr\ Brethren in a religious house
;

fellows of one and the same v:viety. Stat. 32 IL 8. c. 2 %.

CONFUSION (property by). Where goods of two per-
sons are so intermixed, that the several portions can no longer
be distinguished, if the intermixture be by consent, it is sup-
posed the proprietors have an interest in common, in proportion
to their respective shares; but if one wilfully intermixes his
money, corn, or hay, with that of another man, without his
approbation or knowledge, or cast gold in like manner into
another's melting pot or crucible, our law does not allow any
remedy in such case; but gives the entire property, without
any account, to him whose original dominion (or property) is
invaded, and endeavoured to be rendered uncertain, without
his own consent. 2 Com. 4-0.0.

Confusion, in the Roman and French law, means the concur-
rence of two qualities in the same subject which mutually de-
stroy each other, and takes place when the creditor becomes
heir of his debtor, or vice versa, when the debtor becomes heir
ol his creditor

; as to which see Polliter on Obligations or Con-
tracts, vol. 1. p. 1 11, c. 5. translated by Evans.

^

CONGEABLE, from the Fr. conge, leave or permission.]
Signifies in our law as much as lawful or lawfully done, or done
with permission ; as entry congeable, &c. Lit SeH 420
CONGE D'ACCORDER, Fr.] Leave to accord or agree,

mentioned in the statute of fines, 8 Ed. I. in these words:—
When the original writ is delivered in the presence of the par-
ties before justices, a pleader shall say this, Sir justice, conge
d'accorder; and the justice shall say to him, What saith Sir IL?
and name one of the parties, &c.

m

CONGE D'ESLJRE, Fr. i. c. leave to choose.] The king*
licence or permission sent to a dean and chapter to proceed to
the election of a bishop, when any bishoprick becomes vacant.
See til. Bishop.
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CON G O N

CONINGERIA, a coney-borough, or warren of conies,

Inquis. anno 47 3.

CONJUGAL RIGHTS, or Rites. A suit for restitution

of conjugal rights, is one of the species of matrimonial causes;

and is brought when either the husband or wife is guilty of the

injury of subtraction, or lives separate from the other without

any sufficient reason ; in which case the ecclesiastical jurisdic-

tion will compel them to come together again, if either party be

weak enough to desire it, contrary to the inclination of the other.

3 Comm. 94. See tit. Baron and Feme.

CONJU RATIO, an oath; and conjuratus, the same with

conjurator, viz. one who is bound by the same oath. Conjurare is

where several affirm a thing by oath. Mon. AngL torn. 1
. p. 20?.

CONJURATION, conjn ratio.'} Signifies a plot or compact

made by persons combining by oath to do any public harm ;
but

was more especially used for the having (as was supposed) per-

sonal conference with the devil, or some evil spirit, to know

any secret, or effect any purpose. The difference between

conjuration and witchcraft was said to be, that a person using

the one endeavoured, by prayers and invocations, to compel the

devil to say or do what he commanded him; the other dealt

rather by friendly and voluntary conference or agreement with

the devil or familiar, to have his desires served, in lieu of blood

or other gift offered. Both differed from enchantment or sor-

cery ; because the latter were supposed to be personal confer-

ences with the devil, and the former were but medicines and

ceremonial form of words usually called charms, without appa-

rition. Cow el.

Hawkins, in his Pleas of the Crown, lib. 1. c. 3. says, that

conjurors are those who, by force of certain magic words, en-

deavour to raise the devil, and oblige him to execute their com-

mands. Witches are such who, by way of conference, bargain

with an evil spirit to do what they desire of him ; and sorcerers

are those who, by the use of certain superstitious words, or by

the means of images, &c, are said to produce strange effects,

above the ordinary course of nature. All which were anciently

punished in the same manner as herelicks, by the writ de

hceretico comburendo, after a sentence in the ecclesiastical

court; and they might be condemned to the pillory, &c, upon

an indictment at common law. 3 InsL 44 : P. C. 38.

The stats. 33 H. 8. c. 8. and 1 Jac. 1. $ 12. against conju-

ration and witchcraft, are repealed by stat. 9 G. 2. c. 5., which

enacts, that no prosecution shall be commenced on the same
;

but where persons pretend to exercise any kind of witchcraft or

conjuration, &c, or undertake to tell fortunes, or, from pre-

tended skill in any crafty science, to discover where goods stolen

or lost maybe found; upon conviction, they shall be imprisoned

a year, and stand in the pillory once in every quarter in some

market-town, and may be ordered to give security for then-

good behaviour. And a subsequent stat. 3 G. 4. c. 83. § 4.

punishes as rogues and vagabonds " every person pretending or

professing to tell fortunes, or using any subtle craft, means, or

device, by palmistry or otherwise, to deceive and impose on any

one." See 4 CVwwn.60.

CONQUEST, conqucestns.'} The feodal terms for purchase.

As to countries granted by conquest, see tit. Plantations ; and

also tit. King.

CONSANGUINEO, a writ mentioned in Reg. Orig. de

avo, proavo et consanguineo, &c. f. 226. See Cosinage.

CONSANGUINEUS FRATER, a brother by the father a

side. 2 Comm. 232.

CONSANGUINITY, consangninitas.} Is a kindred by

blood or birth, as affinity is a kindred by marriage ; and it is

considerable in the descent of lands, who shall take it as next of

blood, &c, and also in administrations, which shall be granted

to the next of kin. See tits. Descent, Executor.

CONSCIENCE, COURTS OF. These are courts for

recovery of small debts, constituted by act of parliament, in

London and Westminster, &c , and other trading and populous

districts. See tits. Courts, Arrest, Process, &c.

CONSECRATION. See tits. Bishops, Church.

CONSENT. In all cases when any thing executory is

created by deed> it may, by consent of all persons that were

parties to the creation of it by their deed, he defeated and

annulled, and therefore it was said that warranties, recogni-

zances, rents, charges, annuities, covenants, leases for years,

uses at common law, &e., may, by a defeasance made with the

mutual consent of all that were parties to the creation of them

by deed, be annulled, discharged, and defeated. 1 Rep. n$ :

Albany's Case.

The consent of the heir makes good a void devise. Chan,

Cases, Trin.23 Car. 2. Lord Conbury v. Middlelon: 1 CX.m.
Consent of remainder-man for life, though but verbal

f is

binding, and decreed to confirm building leases accordingly

2 Chan. Cases, 28: Pasck. 32 Car. 2. Sidney v. the Earl of

Leicester* Consent to a (rial of a title to land in another

county than where the land lies, will not help, it being an

error, though such consent he of record : agreed per cur.

2 Shorn. 98. pi 97: Pasch. 32 Car. 2. B. R~ Lord Clare

v. Reach.

A burgess of a corporation consenting to be turned out from

his burgess's place, and the common council of the corporation

removing him accordingly, docs not amount to a resignation

;

and a peremptory mandamus was granted to restore hb.

Holt, 450. Mayor of Gloucester s Case.

CONSEQUENTIAL LOSSES or DAMAGES, It is

a fundamental principle in law and reason, that he who does

the first wrong shall answer for all consequential damages*

12 Mod. 396. Roswell v. Prior. But this admits of limi-

tation, The damage must be the natural and lawful con*

sequence of the defendant's act ; not an unlawful act by

a third party, for which that party is liable. 8 East, I

Though a mail does a lawful thing, yet if any damage do

thereby befal another, he shall answer if he could haveawided

it ; and this holds in all civil cases* As if a man lops a tret,

and the boughs fall upon another ipso invito, yet an action lies.

So if a man shoots at hulls, and hurts another unawares. So

if I have land through which a river runs to your mill, and J

lop the sallows growing on the river side, which accidentally

stop the water, so as your mill is hindered. So if I am building

my own house, and a piece of timber falls on my neighbours

house, and breaks part of it. So if a man assaults me, and /

lift up my staff to defend myself, and strike another in lifting

it up ; but it is otherwise in criminal cases, for there actof

?ion fecit reuni nisi mens sit rea. Ray in. 422, 423, See tit*

Chance Medley. Trespass will lie for originally throwing a

squib, which, after having been thrown about in self-defence

by other persons, at last put out an eye of plaintiff, Scott v.

Shepherd, 2 TV. Black. B92. Blackstonc, J. thought case the

only remedy.

If I have a pond, I cannot so let it out that it shall drown

my neighbour's land. Arg. Hel. 1 19- cites 6 Ed. 4. ft If a

stranger drive my cattle upon your land, whereby they an

distrained by you, I shall recover against the stranger for this

distress by you. Lane, 67- cites 9 Ed. 4. 4. A smith prick

the horse of a servant, being on his journey to pay money lor

his master to save the penalty of a bond; both the master ana

servant may have their several action on the case, for the

several wrongs thev have thereby sustained. Per Coke, Up
2 Bulst. 344. The being delayed four hours by an obstruction

in a highway, and the being thereby prevented from perfornuflg

the same journey as many times in a day as if the obstruction

had not occurred, is a sufficient injury to entitle the plaintifi to

sue the obstructor. 2 Bing. 263 : 4 Maul $ S. 101*

Where one is party to afraud, all which follows by rea»*

of that fraud shall be said as done by him. Arg* Cro. J. *#

An action lies for threatening workmen to maim and persecute

them, whereby the master loses the selling of his goods, te

men not daring to go on with their work, Cro. J.

Garrick v. Taylor. A. breaks thefence of B., by which cattle

get into C. ?
s ground, C. shall have the case against A.,^

trespass. Per Roll. Sty. 131. Camper v. St. John. If A. hm
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my horse, hi/ which he runs on B.
? A is the trespasser, and not

B. 2 Salk. 631,

He that makes a fire in his field must see that it does no
harm, and answer the damage if it docs,' but if a sudden storm
riseth, which he cannot stop, it is a matter of evidence, and he
must show it. 1 Salic 13. ///.4s Turbervil v. Stamp. If a man
keeps a beast of a savage nature, as a lion, Sec*, it is at his peril

to keep him up, and he is answerable for all the consequences
of his getting loose. Per Raymond, C. J.

}
Gilb. 187, The King

v. Huggins. See tit. Action ; and see Bac. Ah., tit. Action on
the Case. (7 th ed.) And as to the disti notions between the action

of trespass and the action for consequential damages, especially

in cases of injuries from earrings and vessels, see Bac. Ad.
tit. Trespass. (li.) (7th ed.J l<hs genial rule is, that if the
injury is produced by immediate force on the plain till", whether
wilful or otherwise, the remedy is trespass; but if the damage
is only mediate or consequential upon some illegal act, the
remedy is by action on the case*

CONSERVATOR, Lat.] A protector, preserver, or main-
tainer; or a standing arbitrator, chosen and appointed as a
guarantee to compose and adjust differences that should arise

between two parties, &c. Paroch. Antiq. p. 513.
Conservator of the Peace, conservator vel cttstos pacis-2

Is he that hath an especial charge to see the king s peace kept
j

and of these conservators Lambard saith, that before the reign
of Ed. III., who first created justices of the peace, there were
divers persons that by the common law had interest in keeping
the peace ; some whereof had that charge by tenure, as holding
lands of the king by the service, &c, ; and others as incident to
their offices which they bore, and so included in the same that
they were nevertheless called by the name of their office only ;

also some had it simply, as of itself, and were therefore named
custodes pads, wardens or conservators of the peace. The
chamberlain of Chester is a conservator of the peace in that
county by virtue of his office. 4 Inst. 212. Sheriffs of coun-
ties at common law are conservators of the peace ; and consta-
bles by the common law were conservators, but some say they
were only subordinate to the conservators of the peace, as they
are now to the justice*

The king s majesty is, by his office and dignity royal, the
principal conservator of the peace within all his dominions

;

and may give authority to any other to see the peace kept, and
to punish such as break it hence it is usually called the king's
peace. The Lord Chancellor or Keeper, the Lord Treasurer, the
Lord High Steward of England, the Lord Mareschal, and Lord
High Constable of England (when any such offices are in being),
and all the justices of the Court of King s Bench (by virtue of
their offices), and the Master of the Rolls (by prescription),
are general conservators of the peace throughout the whole
kingdom, and may commit all breakers of it, or hind them in
recognisances to keep it ; the other judges are only so in their
own courts. The coroner is also a conservator of the peace
within his own county, as is also the sheriff; and both of them
may take a recognizance or security for the peace. Constables,
tithingmen, and the like, are also conservators of the peace
within their own jurisdictions ; and may apprehend all breakers
of the peace, and commit them till thev find sureties for
their keeping it. 1 Comm. 350. See tits, 'justices of Peace,
Commitment.

Conservator of the Tjuice and Safe-Conducts, con-
servator nauciarum et salvarum regis conductuum.~] Was an
officer appointed by the king's letters patent, whose charge was
to inquire of all offences done against the kings truce, and the
safe-conducts upon the main sea, out of the liberties of the
cinque ports, as the admirals customably were wont to do, and
such other things as are declared in stat.2 //. 5. st. I.e. 6. Two
men learned in the law were joined to conservators of the truce
as associates ; and masters of ships sworn not to attempt any
thing against the truce, &c. And letters of request and of
marque were to be granted when truce was broken at sea to
make restitution. Stai. 4 H. 5. c. 7. See tit. Truce.

There was anciently a conservator of the privileges of the
Hospitallers and Templars. IVcstm. g\ c. 43. And the cor-
poration of the great level of theJens consists of a governor,
six bailiffs, twenty conservators, and commonalty. Stat.
15 Car. 2. c. 17*

CONSIDERATIO CURLE, is often mentioned in law
pleadings, and where matters are determined by the court.
I duo consideratum est per curiam, /. c therefore it is considered
and adjudged by the court ; consideratio curiee is the judgment
of the court.

CONSIDERATION, consideration The material cause,
quid or pro quo, of any contract, without which it will not be
effectual or binding. This consideration is either expressed :

as when a man bargains to give so much for a thing bought

;

or to sell his land for 100/., or grants it in exchange for other
lands ; or where I promise, that if one will marry my daugh-
ter, or build me a house, &c, I will give him a certain sum of
money ; or one agrees for a certain sura to do a thing. Or
it is implied, when the law itself enforces a consideration ; as
where a person comes to an inn, and, there staying, eats and
drinks, and takes lodging for himself and horse, the law pre-
sumes he intends to pay for both, though there be no express
contract for it; and therefore if he discharge not the house,
the host may stay his horse ; and so if a tailor makes a gar-
ment for another, and there is no express agreement what he
shall have for it, he may keep the clothes till he is paid,
or sue the party for the same. 5 Rep. 29 : Plowd. 308:
Dyer, 30. B$7.

Considerations may be considered either as relating to co?i-

Iracts generally or to deeds in particular; and farther relating
thereto, see tits. Assumpsit, Deed.
As to contracts, a consideration may be denned to be the

reason which moves the contracting party to enter into the
contracts. This consideration must he a thing lawful in itself,

or else the contract is void. A good consideration is that of
blood or natural affection between near relations; the satis-
faction accruing from which the law esteems an equivalent
for whatever benefit may move from one relation to another.
3 Rep. S3: 2 Inst. "271 : 1 Rep. I Tf>- This consideration may
sometimes, however, be set aside, and the contract become void,
when it tends in its consequences to defraud creditors or
other third persons of their just rights. See 13 Eliz. c. 5:
3 Barn. $ Adol. 362. And natural affection, though a good
consideration to raise a use, is not a sufficient consideration for
a binding promise, Cro. Eliz. 755. But a contract for any
valuable consideration, as for marriage, for money, for work
done, or for other reciprocal contracts, can never be impeached
at law

; and, if it be of a sufficiently adequate value, is never set
aside in equity; for the person contracted with has then given
an equivalent in recompence, and is therefore as much an
owner or a creditor as any other person. 2 Comm. 444 : Noi/'s
Max. 87: Hob. 230. See tits* Fraud, Fraudulent Con*
veyance.

These valuable considerations are divided by the civilians
into four species :—Do ut des,~facio ui facias,—facio ut des,
—do ut facias ; the bare mention of which is here sufficient.
A consideration of some sort or other is so absolutely neces-

sary to the forming of a contract, that a nudum pactum, or bare
agreement to do or pay any thing on one side without any
compensation on the other, is totally void in law ; and a man
cannot be compelled to perform it. Dr. Sf St. d.2. c. 24. As if
one man promises to give another 100/. ; here there is nothing
contracted for or given on one side, and therefore there is no-
thing binding on the other. And however a man may or may
not be bound to perform it in honour or conscience, which the
municipal laws do not take upon them to decide, certainly
those laws will not compel the execution of what he had no
visible inducement to engage for, and therefore our law has
adopted the maxim of the civil law ex nudo pacto non oritur
actio. But any degree of reciprocity will prevent the pact
from being nude; nay, even if the promise be founded on a
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prior moral obligation (as a promise to pay a just debt, though

barred by the statute of limitations), it is no longer nudum

pactum. But this promise must now be in writing. See

9 G. 4. c. 14. So a bankrupt is liable on a new promise to pay

debts barred by his certificate* for it is founded on good

consideration ; but the promise must be in writing. 6 G. 4f.

c. 16. § 131- And as to the cases in which a moral obligation

is sufficient to support an assumpsit, sec 3 Bos. $ Pull £49

:

5 Taunt. 36: 1 Barn, AdoL 104: 2 Born. % AdoL 811. And
as this rule was principally established to avoid the inconve- I

nience that would arise from setting up mere verbal promises,

for which no good reason could be assigned, it therefore does

nut hold in some cases where such promise is authentically

proved by written documents. 2 Comm. 445, 6. Blackstone in-

stances voluntary bonds or notes; as to which latter, see

Fonbi
}

cinque's observations in Treat Eq. 334, n.

Deeds also must be founded upon good and sufficient con-

siderations, not upon an usurious contract. Stat. 13 Eliz.c. 8.

Nor upon fraud or collusion, either to deceive purchasers,

bonajide, or just and lawful creditors. Stats. 13 Eliz. c. 5:

27 Eliz. c. 4. Any of which bad considerations will vacate the

deed, and subject such persons as put the same in ure to for-

feitures, and often to imprisonments. A deed also, or other

grant made without any consideration, is, as it were, of no

effect; for it is construed to enure, or to be effectual, only to

the use of the grantor himself. Perk. § 533. The considera-

tion of deeds also, like that of contracts, may he either a good

or valuable one. Deeds made upon good consideration only are

considered as merely voluntary, and are frequently set aside in

favour of creditors/ and bona jlde purchasers. 2 Com?n. 2i)6.

See 3 Barn. $ AdoL 362. See farther tit. Deeds.

A consideration ought to be matter of profit and benefit to

him to whom it is done, by reason of the charge or trouble of

him who doth it. Cro. Car. 8. If a person hath disbursed

several sums for another, without his request, and after-

wards such other says, that, in consideration he hath paid the

said sums for him, he promises to pay them: this is no consider-

ation, because it was executed before. But it will be otherwise

if the sums were paid at the request of the other. Moor. 220 :

Cro. Eliz, 282. A mere voluntary courtesy will not be a good

consideration of a promise ; but the value and proportion of the

consideration is not material to maintain an action ; for a shil-

ling or a penny is as much binding as 100/.; though in these

cases the jury will give damages proportionally to the loss*

Hob. 5: 10 Rep. 16.

A consideration that is void in part, is void in the whole; and

if two considerations be alleged, and one of them is found false

bv the jury, the action fails. Hob. : Cro. Eliz. 848. But

if there be a double consideration for the grounding of a pro-

mise, for the breach whereof an action is brought ;
though one

of the considerations be not good, yet if the other be good, and

the promise broken, the action will lie upon that breach : for

one consideration is enough to support the promise. I Lift 297.

A consideration must be lawful to ground an assumpsit.

2 Lev. l6L It must not be contrary to any statute.

5 Barn. # A. £41 : 11 East, 300: 1 Maule § 8. 593:

1 0 Barn. Sf C. 93. Nor contrary to public policy. 8 Term R. 9-2 :

2 Bunt. <V C> Noi" fraudulent. 2 'Term /f.70'3: 4 East, 372.

Nor immoral. 1 Bos. $ Pull 340 : 1 Rtj. # Moo. 251. Where
considerations are valuable, and consist of two or more parts,

there the performance of every part ought to be shown.

Cro. Eliz. 579- In case a deed of feoffment he made of lands,

or a fine and recovery be passed, and no consideration is ex-

pressed in the deed, &c. for the doing thereof, it shall lie in-

tended by the law, that it was made in trust, for the use of the

feoffor or conusor ; for it shall be presumed he would not part

with his land without a consideration ; and yet the deed shall

be construed to operate something, and that which is most
reasonable. 1 Bill. Abr. 299* And see tit. Assumpsit, Bac. Ab.

( Ed, by GtviUim § Dodd.)

CONSIGN, is a word used by merchants, where goods are

assigned, delivered over, or transmitted from beyond sea or

elsewhere to a factor, &c.

Consignor, and Consignee, signify, among merchants, th*

shipper of merchandize, and the person to whom they ait

addressed. Where the consignor of goods abroad advised the

consignee by letter, that he had chartered a certain ship on his

account, and inclosed him an invoice of the goods iad. n on

board, which were therein expressed to be for account and risk

of the consignee; and also a bill of lading in the usual form,

expressing the delivery to be made to order, he paying

freight for the said goods according to charter party, and the

letter of advice also informed the consignee, that the consignor

had drawn bills on him at three months for the value of the

cargo ; held, that the invoice and bill of lading sent to the

consignee, and the delivery of the goods to the captain, voted

the property in the consignee, subject only to be divested by

the consignors right to stop the goods in transitu, in case of

the insolvency of the other. And the consignor's agent having

obtained possession of the cargo under another bill of lading,

and having refused to deliver it up unless the consignee would

make immediate payment, which he declined doing, but offered

his acceptances at three months, in the manner before stipu-

lated : held, that the consignee might maintain trover against

such agent without having tendered payment of the freight

either to him or the captain, the defendant having possessed

himself of the goods wrongfully. IValley v. Montgomery, L
48 G. 3. East, 585. See farther tits. Merchant Factor,

Transitu.

CONSILIUM, dies consUii.~\ A time allowed for one

cused to make his defence, and answer the charge of the ac-

cuser. It is now used for a speedy day appointed to argue a

demurrer: which the court grants after the demurrer joined,

on reading the record of the cause, &e.

CONSIMILI CASU, writ of entry in. A writ of entry.

This and the writ in casu proviso lay not at common law, but

are given by stat. Give, 6 Ed. 1. c. 7- and Weslm. 2, 13 El I

c. 24. for the reversioner after alienation ; but during the life

of the tenant in dower, or other tenant for life. See F. N. B*

205, 20f): 3 Comm. 183. n.

CONSISTORY, consisloriumr\ Signifies as much as pra-

torium, or tribunal ; it is commonly used for a council-house

of ecclesiastical persons, or place of justice in the spiritual

court; a session or assembly of prelates. And every arch-

bishop and bishop of every diocese hath a consistory court,

held before his chancellor or commissary^ in his cathedral

church, or other convenient place of his diocese, for eccle-

siastical causes. 4 Inst, 338. The bishops chancellor is the

judge of this court, supposed to be skilled in the civil and

canon law ; and in places of the diocese far remote from the

bishop's consistory, the bishop appoints a commissary (com-

missariusjbraneus) to judge in all causes within a certain dis*

!

trict, and a register to enter his decrees, &c. 2 Rol. Abr.%%h'.

Seld. Hist. Tithes, 413, 414, From the sentence of this con-

sistory court an appeal lies, by virtue of stat. 24 H. 8. C< 12* to

the archbishop of each province respectively.

CONSOLIDATION, consolidation Is used for the uniting

of two benefices into one. Stat. 37 IE S. c. 21. Which

union is to be by the assent of the ordinary, patron, and incum-

;

bent, &c. and to be of small churches lying near together

Vide tits. Church, Union. This word is taken from the civil

law, where it signifies properly an uniting of the possession,

occupancy, or profit of lands, &c, with the property.

also Extinguishment, Insurance. Where the court by rule

consolidates several actions depending on the same question, sq

that all shall be decided by the event of one, this is called a

consolidation rule, as to which see Tidd's Prac. (Qt)\ etM 1*

is frequently done in actions against underwriters on the same

policy.

CONSPIRACY, conspiration This word was formcrh

used almost exclusively for an agreement of two or more per-

sons falsely to indict one, or to procure him to be indicted oi



felony ; and such person may still have his writ of conspiracy

after his acquittal. Now, it is no less commonly used for the

unlawful combination of journeymen to raise their wages, or 1

to refuse working, except on certain stipulated conditions.

By the common law there can be no doubt but that all con-

federacies whatsoever, wrongfully to prejudice a third person,

are highly criminal. 1 Hawk* P. C. c. 72. § 2. See farther

nlat. 5 Eliz. c. 4. particularly §§ IS, 1 9, 20. and this Diet. tits. I

Labourers, Serva nts.

Writ of conspiracy lies for him that is indicted of a trespass

and acquitted, though it was not felony ; also upon an indict-

ment for a riot. 2 Mod. 306 : 5 Mod. 405. Where a man is

falsely indicted of any crime which may prejudice his fame or

reputation; and though it doth not import slander, if it en-

dangers his liberty ; or if the indictment be injurious to his 1

property., &c. writ of conspiracy licth. 3 Salk. 97. Hut
though a conspiracy to charge falsely be indictable, yet the

party ought to show himself to be innocent ; and the writ of
conspiracy lies not without an acquittal. Mod. Cas. 13J. 185, I

1 $6. Not only writ of conspiracy, which is a civil action at

the suit of the party, but also action on the case in the nature
of a writ of conspiracy, doth lie for a false and malicious

accusation of any crime, whether capital or not capital, even
of high treason ; and this though the bill of indictment is

found ignoramus, or it does not go so far as an indictment.

And the same damages may be recovered in such action as in a

writ of conspiracy, where the party is lawfully acquitted bv
verdict. 1 iiol. 'Abr. Ill, 112: 9 Rep. 56. 'See GUb. Ca.
185 : 10 Mod. 148, 214: Salk. 15. An action on the case is

preferable, as being more in use, and the proceedings easier,

and not attended with *m h niceties as the writ of conspiracy*

Sec tits. Malicious Prosecution, Action,

If one falsely and maliciously procure another to he arrested
and brought before a justice of peace to be examined concern-
ing a felony, &c, on purpose to vex and disgrace him, and put
him to charge and trouble, although he is not indicted for the
same, yet he may have an action on the case ; in which he need
not aver that he was lawfully acquitted, as he ought to do in a
writ of conspiracy ; but he must aver that the accusation was
false el malic iose, which words are necessary in the declaration

;

and it must appear that there wTas no ground for it, and that
the prosecution is at an end. And as an action on the case
may be prosecuted against one person, where the writ of con-
spiracy or indictment doth not lie but against two, this action
is most commonly brought. 1 Dattv. Abr. 208. 213: 2 Inst.
56*2. 638. See tit. Malicious Prosecution.

Conspirators may be indicted at the suit of the king, and at
the common law one may prefer an indictment against con-
spirators, who only conspire together, and nothing is executed

;

though the conspiracy ought to be declared by some act, or
promise to stand by one another, &c. But a bare conspiracy
will not maintain a writ of conspiracy at the suit of the party,
because he is not damaged by it, though it is a ground for an
indictment. 9 Rep. 56: 2 RoL Abr. 77. If the defendants
can show any foundation or probable cause of suspicion, thev
shall be discharged ; and if a man hath good cause of sus-
picion that a person is guilty of felony, and causes him to be
indicted, in prosecution of justice, action of conspiracy wT

ill not
lie; but it is otherwise if the prosecutor imposes the crime of
felon v where no felon v was committed. 1 RoL Abr. 115:
4 Rep, 45 8.

The conspiracy is the gist of the offence, and though, as
before said, nothing is done in prosecution of it, it is a complete
and consummate oSence of itself; and whether the conspiracy
be to charge a temporal or ecclesiastical offence on an innocent
person it is the same thing. Ld. Raym. 1 1 0*7 : 1 Salk. 174 :

Stra. 193.

A conspiracy consists in unlawfully conspiring to injure a
person by a false charge. 3 Burr. Rep. 1320.

Several persons may lawfully meet together and consult to
prosecute a guilty person ; otherwise, if it be to charge one

that is innocent, right or wrong ; for that is indictable. 1 SalL
174.

By the common law there can be no doubt but that all con-
federacies whatever, wrongfully to prejudice a third person, are
highly criminal; 1 Hawk, P. C. c. 72. § 2; and a bare con-
spiracy to do a lawful act to an unlawful end is a crime.
8 Mod. 320.

Combining to hiss at a theatre, though each might have
done so separately. Anon. B. R. 18 G. 3. 2 Campb. 369, So
officers in the East India Company's service combining together
to throw up their commissions. 4 Burr. 2472.

Conspiring to indict for the purpose of extorting money, is a
misdemeanor, whether the charge be true or false. 4 5. ^ C.
329 : 6 D. # R. 345.

It is an indictable offence to conspire to charge a person
with being the father of a bastard child. 1 Salk. 174.

If a man and woman marry, the man assuming the name of
another, and the woman marrying him by such false mime,
knowing it to be false, with a design thereby to do a future
injury to a person whose name was assumed, it is a conspiracy.

Leach's Crown Law Cases, 44.

An indictment will not lie for conspiracy to commit a civil

trespass by several persons agreeing to go, and by going, into a
preserve , for game, the property of another, in order to snare

hares, though alleged to be done by the defendants armed
with offensive weapons, for the purpose of opposing resistance

to any endeavours to apprehend or obstruct them. 13 E. R.
228.

After conviction of a conspiracy all the defendants must be
present in court when a motion is made on their behalf in

arrest of judgment. Burr. Rep. 92<j : 1 BL Rep. 20$.
And mi idso upon a motion for a new trial. It E. R. 30Q:

3 Maul. % Set. Rep. 2.

A person convicted of conspiracy cannot be a witness;
Leach, 442; but if pardoned he may, 1 Hale, Hist. 306*:

2 Hate, Hist. 27S : 2 Hawk. P. C. ((ith ed.) ~>:>X. (>](): I Leach,
456*. However, Sir H ilfiam Scott held that a conviction for

a conspiracy to def raud would not render an affidavit of the
convict inadmissible. Case of Ville de Farsovie, 1 8 1 7. And so

also a conspiracy to raise the funds by false rumours. 3 Stark. 21.
Lord Hale confines the disqualification to cases of conspiracy
at the suit of the king. 1 Hale, Hist. 278. One convicted of
conspiracy is competent to make an affidavit of debt to hold to
bail. 4 1). $R. 144.

In conspiracies there is no occasion to prove the actual fact
of conspiring, but it may be collected from all the collateral
circumstances of the case. 1 BL Rep. 3Q2.

Where an indictment for conspiracy whs laid in Middlesex,
where acts done by some of the conspirators were proved, acts
done by others of the conspirators in other counties were given
against them. 4 E. R. 171. But the venue must be laid
where the conspiracy was, not where the result of such con-
spiracy was put in execution, 1 Salk. 174. If one overt act
be proved where the venue is laid, others may be proved in
other counties. Arch. C. L. 812.
The quarter sessions have jurisdiction over conspiracies

Burr. Rep. 1 :?20 : 1 BL Rep. 368.

,

An action lies not against a justice of peace, who sends out
his warrant upon a false accusation ; but it lies if he makes
it out without any accusation. 1 Leon. 187. Conspiracies
ought to be out of court ; for if a prosecution be ordered in a
court of justice, and witnesses appear against a party, &c,
there shall be no punishment ; and if persons acted only as
jurors in a criminal matter, or judges in open court, there is
no ground for prosecution, S. P. C. 173: 12 Rep. 24. If all
the defendants but one are acquitted on indictment for conspi-
racy, that one must be acquitted also; because one person
alone cannot be indicted for this crime; and husband and wife,
being but one person, may not be indicted alone for a conspi-
racy. 2 RoL Abr. 70S. The acquittal of one person is the
acquittal of another upon indictment of conspiracy. 3 Mod.



COS CONSTABLE.

220. (i e. where only two are indicted 3 and it is not laid or

proved that they conspired with others, unknown). Though

where one is found guilty, according to the opinion of the

Lord Chief Justice Hale, if the other doth not come in upon

process, or if he dies pending the suit, judgment shall he had

against the other. 1 Vent. 234*. See Stra. 193. 1227- Writ

of conspiracy was brought against two persons, and one found

not guilty; the other shall not have judgment ; but in action

on the case it had been good. Cro. Elh. 701. And action on

the case in the nature of a conspiracy may be brought against

one only. I Hawk. P. C. c. 72. § 8. If the parties are found

guilty of the conspiracy upon an indictment of felony, at the

ling's suit, the judgment is, that they shall lose theirfrank

taw (which disables them to be put upon jury, to be sworn as

witnesses, or to appear in person in any of the kings courts),

and their lands, goods, and chattels be seized as forfeited,

and their bodies committed to prison ; which is called a villain-

ousjudgment. % Inst. 143. 222: Crompt.Just. 15(5 ; 1 Hawk.

P. C. c. 72. § 9, There has been no instance of the villainous

judgment since the reign of Edward 111. The usual mode of

punishment at present is, by pillory, fine, imprisonment, and

surety for good behaviour.* Burr. 9<)6- 1027: Stra.J9&
The quarter sessions have jurisdiction over this offence. Finch,

SO: 8 Mod. 321. And on motion in arrest of judgment, the

defendant must be personally present in court. Stra. 1227:

Burr. 931.

The matter of the conspiracy ought to touch a man's life

where the villainous judgment is imposed. J Hawk. P. C.

c. 72. For conspiring to charge a person with poisoning

another, &c, one of the parties was fined 1,000/., and some

others had judgment of the pillory, and to be burnt in the

cheek with the letters F. and C, to signify false conspirators.

Moor, 81 6. As fine and imprisonment is the usual punishment

at this day on the indictment for conspiracy, so on writ of con-

spiracy, &c. the party shall be fined, and render damages. See

farther, 1 Harvk. P. C. c. 72. at large.

The term conspiracy is of late years most frequently applied

to unlawful combinations of workmen, generally to the preju-

dice of themselves as well as of all engaged in the trade to

which such combinations relate. There were many ancient

and modern statutes on this subject, all of which are repealed

by stat. 6 G. 4. c. 129. which extends to the whole of the

United Kingdom. By this act the offences of forcing, or en-

deavouring to force, workmen by violence, threats, intimida-

tion, &c. to leave their service, or to quit their work, or return

it unfinished, or to prevent their hiring themselves, and for

using violence, &c. towards another, for compelling them to

belong to clubs, or to pay fines for not obeying orders as to

wages, or for forcing any master to alter mode of work, or

limiting number of apprentices, &c, are made punishable by

three months' imprisonment, wTith or without hard labour, § 3 ;

not to affect meetings for settling of rates of wages, or hours of

work, of the persons meeting, § 4 ; nor meetings of masters as

to rates of wages, &c, of their workmen, § 5 ;
summary convic-

tion before two justices (within four mouths), § 7; no justice,

being a master, shall act under this act, §13; punishment of

witnesses summoned, and refusing to appear or he examined,

three months
1

imprisonment, § 8 ; offenders compellable to give

evidence for the crowTn, and shall be indemnified, § 6 ; forms

of convictions and commitments, § 10 and Sch, ; convictions

shall be transmitted to quarter sessions, and filed, % 1 1 ; appeal

to quarter sessions by parties grieved, § 12.

Conspirators, conspiratores.^ By stat. 33 Ed. 1. sL 2. are

defined to be those that do bind themselves by oath, covenant,

or other alliance, that every of them shall aid the other falsely

and maliciously to indict persons ; or falsely to move or main-

tain pleas, &c. And such as retain men in the country, with

liveries, or fees, to maintain their malicious enterprises, which

extends as wrell to the takers as the givers ; and stewards and

bailiffs of great lords, who by their office or power undertake to

hear and maintain quarrels, pleas, or debates, that concern other

parties than such as relate to the estate of their lords or them-

selves, 2 JnsL 384-. 562. And against conspirators, false in-

formers, and embracers of inquest, the king hath provided *

writ in the Chancery; and the justices of either bench and jus.

tices of assize shall on every plaint award inquest thereupon,

Stat. 28 Ed. 1. sL 2. c. 10. From the description of conspire

tors in several of our old law books, conspiracy is taken gene-

rally, and confounded with maintenance and champerty. See

those tits. Besides these, there are conspirators in treason, bv

plotting against the government, &c. See tit. Treason.

Conspirations. The writ that lay against conspirators,

Res;. Oris. 134 : F. N. B. 114.

CONSTABLE.
The origin of the word Constable, erroneously sought for

in the Saxon language, is undoubtedly to be found in the

comes stabuli of the Eastern empire, who was at first, as his title

imports, no more than superintendant of the imperial stables,

or, in other words, the emperors master of the horse ; hut hav*

in 2, in process of time, obtained the command of the army, bis

name (corrupted into constahulus and constabularius, see Spd-

man) began to signify a commander ; and with this significa-

tion appears to have been introduced into England at the

Norman Conquest ; or perhaps sooner.

The Constable eF England, or Lord High Constable,

was anciently an officer of the highest dignity and importance

in the realm. He wras the leader of the king s armies, and bad

the cognizance of all contracts and other matters touching

arms or war. 13 R. 2. sL 1. c. 2 ; and see Madoxs History

of the Exchequer, p. 27- He sate as judge with the earl

marshal, having precedence of him in the court of chivalry;

and he is by some of our books also called marshal. See tit.

Marshal.
This office, which appears to have been granted by William

the Conqueror to Walter Earl of Gloucester, or, according to

others, to William Fitzosbome, or Roger de Mortimer, became

hereditary in two different families, as annexed to the earldom

of Hereford; and in that right, after a lapse of near two

centuries, wfas revived by judgment of law, in the person of

Edward Stafford Duke of Buckingham; who being attainted

of high treason, an. 13 H. 8. this office became forfeited to the

crown. Since this period there has been no lord high con-

stable, except pro hoc vice at a coronation, or on other solemn

occasions.

Constables of Castles were keepers or governors of the

castles of the king, or of great barons, and who were frcquentlj

hereditary or by feudal tenure ; such were the constable of tk

Tower, the constable of London or Baynard's Castle, the con-

stables of the castles of Dover, Windsor, Chester, Flint, &cv

some of which offices, though not now hereditary, are remain-

ing to this day. These are the constables intended in Magna

Charta, c 17. 20 ; and who, in the stat. of Westm. 1. {3 El h)

c. 1 5. are called constables of fees, and there considered as

keepers of prisons ; a constituent part, indeed, of all ancient

castles. See 2 Inst. SI. The stat. of 5 H. 4. c. 10. reciting the

oppressions of these constables, and enacting that none be im-

prisoned but in the common gaol, seems to have put an end to

a race of tyrants, wTho by their misconduct had rendered them-

selves odious to the people,

A Constable of the Exchequer is mentioned in the Dialog**

Scaccarii, I. 1. c. 5 : in the stat. de Districtione Scaccam,

51 II. 3. st. 5 : in Fleia, L 2. c. 31 : and in Madox's History

ofthat court, p. 274.

The Constable of the Staple is also mentioned in some

old statutes. See 27 Ed. 3. c. 8 : 15 R. 2. c. 9- 23 8 *

c. 6.
t

»

The Constable of the Hundred, or \heHigh, t«4

or Head Constable (as he is otherwise called), is next to K

spoken of. By the stat. of Winton or Winchester^ 13 Ed* ^

(c. 6.) it is ordered that in every hundred or franchise there

shall be chosen two constables to make the view of armour, an



to present the defaults of armour, and of the suits of towns
and of highways, &c.
Lambard (on Constables, p. 3.), Coke (4 Insl. 2670, and

Hale (2 I\ C. 96'.), all agree in declaring that constables of
the hundred were first introduced by this statute. (And see
Cro. Eliz. 375.) And though it has been asserted that thev
were officers and conservators of the peace at common law, and
that the stat. of Winton only enlarged their authority, yet no
evidence has hitherto been produced to that purpose'— See
Salk. 175. 381 : 11 Mod. 215: 2 Ld. Raym. 1 \[)3. :>. The
first mention made of the High Constahle in any statute sub-
sequent to that of Winton is in stat. 3 Ed. & c. L

Nothing, however, can be more certain than that the con-
stable of the hundred, or High Constable, whether he be
allowed an officer at the common law, or not, was instituted
long before the stat. of Winton. This curious fact is ascer-
tained by a writ or mandate of 36* H. 8. preserved in the
Adversaria to WaUsi edition of Matthew Paris, and from
which c. 4. and 6\ of the stat. of Winton are evidently taken

;

though it has hitherto escaped the notice of evert/ writer or
speaker upon the subject. By this writ it is provided, <e that in
every hundred there should be constituted a Chief Constable,
at whose mandate all those of hLs hundred sworn to arms,
should assemble and be observant to him, for the doing of those
things which belong to the conservation of the king's peace/'
No mention of this officer, it is believed, can be any where
found prior to the date of this instrument ; which perhaps may
no more determine the question as to his original creation than
the stat. of Winton. Be this as it will, the discovery ought at
least to teach those who are desirous of explaining the anti-
quities of our law, to look into matters of record, and to trust
very little to opinion.

The Constable of the Vill {ox Petty Constable, us he
is frequently called, to distinguish him from the officer last
mentioned), is he who is generally understood by the term
constable when mentioned without any peculiar addition*

This constable has been repeatedly acknowledged by the
law, to be "one of the most ancient officers in the realm for
the conservation of the peace." Poph. 13: 4> InsL 265. It
must be confessed, however, that no mention of him by this
identical name is any where found to occur anterior to the
writ or mandate of King Henry JIL already mentioned;
whereby it is also provided, that in every village or township
there should be constituted a constable or two, according to the
number of the inhabitants. But it is pretty certain that Lord

It seems highly probable that, at the common law, and
before the mandate of Henry III,, the constable of the hun-
dred, and the constable of the manor, were officers of the samenature and authority, originating at the same time, and differ-ing only as to the extent of their several districts; in short,
hat they bore to each other the same analog as subsisted
between the bailiff" of the hundred and the bailiff" of the^
It follows that the constable ol the hundred neither possessed
nor could have exercised anymore authority within the ure
cinct of the latter, than the constable of one manor possessed or
could have exercised in another ; the manor being to all intents
and puqioses exempt from, and excluded out of, the hundred.

Lord Bacon observes, that though the High Constable's
authority hath the more ample circuit, " yet I do not find"
says he, "that the petty constable is subordinate to the High
Constable, or to be ordered or commanded by him/' Those cases
wherein it has been adjudged, that the being subject to a par-
ticular leet shall not excuse a man from serving the office of
constable of the hundred, seem therefore to have been decided
upon a wrong principle. See 3 Keb. 107- 230. 231 * Freem
34:8: 11 Mod. 215.
The powers and duties of this officer shall be considered

under the following heads.

I. 1. His Quality; and 2. Qualifications.
IL I

.
His Election ; and 2. Who are excepted.

III. His Power and Authority.
IV. His Duty. [These two are in many instances co-extensive,

and arc therefore carefully to be compared together 1

vt'
P
7
rotecfhn

>
Indemnity, and Allowances; and lastly,

V 1. His Responsibility and Punishment.

Coke's idea is ri^ht, and that this officer is actually owins; to
the institution of the frankpledge, usualln attributed to King
Alfred, and was in fact originally the senior or chief pledge of
the tithing or decima. See the sluts. 2 Ed. S.c.S: 20 H. 6
c. 14: 28 H. 8. c. 10*

Thus it appears that the ordinance of Hen. Ill,, far from insti-
tuting the office, merely enlarged the number of officers, placing
them in towns and villages, instead of franchises; since it
might frequently happen, that a manor of great extent had
only a single constable for several townships ; a case exactly
similar, indeed, sometimes occurring at this day, where a town-
ship, comprehending several hamlets, equally' populous it mav
he with itself, has only one constable for the whole. [For a
constablewick cannot be created at this day, unless bv act of
parliament. I Mod. 13.]
We find the Cons/able beginning to be familiarly known by

that name in the time of King Edward I. ; but not previously.
In some articles of inquiry at the Eyre, perhaps, or Trailbaston,
certainly in the time of Edward I., are items in which this
officer is mentioned. Colt. Madox. Mas. Ih it. hi. 2$5. He
seems also to be meant in the two chapters of the Evre, as
given in Fteta, lib. 1. c. 20. §§ 126. 133.
He is named in the stat. of 2 Ed. 3. c. 3. for the first time

as also in those of 4 Ed. 3. c. 10: 5 Ed. 3. c. 14; 25 Ed. :l
si. 1. c. 6 : and 36 Ed. 3. st. 1. c. 2 : and in several statutes now
repealed or obsolete, in the reigns of R. 2., H. 4., and H. 6.,

But first n may he necessary to state a few particulars as to
the High Constable., or constable of the hundred or similar divi-
sion

; who is as much the officer of the justices of the peace as
the constable of the vill. Fort. 128. fie is elected at the leet

? « l
UT
„, the numlrct3

> or hY justices of the peace. 1 Rol Abr

A n
1U: 3 Keh

'
l9J

-
And b>

r stat
- *9 G. 2. c. 25.

k \u !?
estn

?
1

.

nf» d hlSh unstable is to be elected annually
by the dean or high steward or his deputy at a court leet — As
to his power—he may hold petty or statute sessions (for hiring
servants) according to ancient usage. Stat. 5 Lliz. c 4 But
it is doubtful whether he can arrest for breach, or take suretyof the peace. 1 SalL 381 : Cro. Eliz. 3J5, 376. He is said
to be an oiheer within the annual mutiny act, for billc nf
soldiers; and liable to the penalties thereby LfetSlif
practice in so doing; and he may occasionally make a deputy

Sr»ss Sart
1

?
01 ''

i
bsen" vvi]i be 1 bi«"&

c 20 andl^w thea?* ^nder stats. S9 Eliz.

£wt , V V i

he ma
? det€™e complaints of clo-thiers, and see after abuses mentioned in those acts. His dutuis—

1
o present those who harbour strangers for whom they willnot answer. IS Ed. I. a. 6. To collect the county rate Andpy it to the treasurer, or account, at the sessions/on tin ofmpmonment. 12 G 2. c. 29 . To enforce the kws I*Tin t

T^a7Tin

f
' 9
Pi V' 2l

*
T°^ noticet° ^Cn-sUbles of the orders of the lieutenant or deputy lieutenant m Lthe mhtia. gfi G. 3. c. 1

0

7- This officer^ rlnZabk U hejustices oi the peace, on good cause. UuhL J 74: 1 Sat/c 150He shal be discharged from serving the office of col£tor ofthe poor-rate during his office. 2 Jones, 46.

& I. His Quality.-The constahle was ordained to renrcfelons and to keep the peace, of which he is a conservat^ bythe common law 10 Ed. 4. 18: Cromp. Just. 201 : 4S?*&H.sofhce is therefore, first, original or primitive; as conervator of the peace; and secondly, ministerial and Sariveto
j ustices of the peace, coroners, sheriffs, &c ., whose~he is to execute. I Hale, P. C. 88.

precepts

He is, however, an officer only for his own precinct, andcannot execute a warrant directed to the constable of the rillor to all constables, cenemllv nf ^^^U^jSZa^ ?

/



CONSTABLE,

for he is a constable no where else ; nor is he compellable to

do it, though the warrant be directed to him by name; but

he may, if he will, and so indeed may any other person,

1 Hale, P. C 459 : Comb. 446: Carth 508 : 1 Salk. 176":

3 Salk. 99; 2 LtL Raym. 1300: 12 Mod. 316 : JW. 312, 7*. :

2 £/acA-. Hep« 1 135 : I //. Black. 13. See stat. 24 G. 2. c 55.

under which a constable may execute a warrant in any other

countv, &c. if indorsed by a justice of such other county, &c,

and carry the offender before a justice of such other county,

&c; and if the offender shall give'bail, the constable is to deliver

the recognizance, examination, or confession, of the offender,

and all other proceedings relating thereto, to the clerk of

assizes, or clerk of the peace of the county, &c, where the

offence was committed, under the penalty of 10/. But if the

offence shall not be bailable, or the offender shall not give bail,

the constable shall carry the offender before a justice of the

county where the offence was committed.

He is an officer of the court of quarter-sessions, over whom
they have power. Comb. 204.

2. Qualifications.—The common law requires, that every con-

stable should be idoneus homo, i. e. apt and lit to execute the said

office ; and he is said in law to be idoneus, who has these three

things, honesty, knowledge, and ability : honesty, to execute his

office truly, without malice, affection, or partiality ;
knowledge,

to know what he ought duly to do; and ability, as well in estate

as body, that he may intend and execute his office when need

is, diligently ; and not for impotence or poverty neglect it.

8 Rep. 41.6. And if one be elected constable who is not

idoneus, he by the law may be discharged of his office, and

another who is idoneus appointed in his place.

He must be an inhabitant of the place for which he is chosen*

12 Mod. 256.

He ought not to be the keeper of a public-house. 6 Mod. 42,

And this
1

is made an express disqualification in Westminster,

by stat. 29 G. 3. c. 25.

II. 1. His Election.—The constable is chosen by the com-

mon law, at the leet, or, where there is no leet, at the tourn
J

sometimes by the suitors, and sometimes by the steward

;

and now- in many towns and parishes by the parishioners

;

ail according to ancient and particular usage. If he be present

when chosen, he is to take the oath in court ; if absent, he

may be sworn before a (single) justice of the peace. But in

the latter case he ought to have special notice of his election,

and a time and place should be appointed for his taking the

oath [well and truly to serve the office.] 4 Inst. 265 : 2 Salk.

502 ; Comb. 41 6 : 2 Jones, 212 : Salk. 175: Ld. Raym. 70, 71 :

2 Sira. 1119. 1149: 5 Mod. ISO, 1 : 2 Hawk. P. G. c. 10.

§ 46.

Corporations have no power at common law to elect a con-

stable, and it can only be by prescription. 1 Ld. Raym. 94 :

2 Salk. 5%.

Constables of London (which city is divided into twenty-

six wards, and every ward into precincts, in each whereof is a

constable) are nominated by the inhabitants of each precinct on

St* Thomas's day, and confirmed, or otherwise, at the court of

wardmote ; and after they are confirmed, they are sivorn into

their offices at a court of aldermen on the next Monday after

Twelfth-day; their oath is long and particular, and goes to

duties now seldom performed, but regulated by articles of the

wardmote inquest, which directs the several matters to be

observed by the constable ; who is in the nature of a general

superintendant of the morals of the inhabitants ; and he ought

to notice all new-comers, wTho, if of bad character, may be

required to give security for their good behaviour, or be im-

prisoned ; and see Carth. 12$. 138. Every constable may
execute warrants through the whole city.

In case a constable die, or quit the precinct, two justices

may make and swear a new one, till the lord of the manor
shall hold a court leet, or till the next quarter sessions, who
may either approve of the constable so made, or appoint

another. Also, if he continue above a year in office, the quarter

L 1, 2. II. 1, 2.

sessions may discharge him, and put another in his place until

the lord shall hold a court. But justices of the peace, either

in or out of the quarter sessions, cannot in any other ca$

discharge a constable chosen in the leet. Stat. 1 3 and 14

c. 12: Comb. 328: Stra.719- 1070. 1213: Bulst. 174: Sty.^V.
Bam. 51

.

A mandamus may be granted to the steward of the court-

lcet to swear a constable. Comb. 51.

A person may be indicted for not taking upon him the office

of constable, Stra. 920. See 5 Mod. gti. for the furm of the

indictment. And the refusing to take the oath of office ia

prima facie evidence of a refusal to take upon hina the office,

Rex v. Brain, 3 Barn. # Adol. 6l 4,

In the leet or town where one is elected constable, and

refuses to be sworn, he may, if present, be fined for the con-

tempt ; if absent, amerced or subjected to a penalty for non-

acceptance of the office according to the order. 5 Mod. ISO.

Though the justices of the peace have not originally the

making of the constable, it is matter of the peace within their

general jurisdiction, and they may examine it in their sessions,

2 Jon. 212. See 1 Mod. 13. And on just cause remove thtm

4 Inst. 267. And by warrant compel them to appear and be

sworn. 5 Mod. 128 : Alt. 78.

An information in the nature of a quo warranto is gran table

against one to show by what authority he exercises the office

of constable, 2 Stra. 1 2 1 3.

By 1 and 2 W. 4. c. 4*1. two or more justices, on information

on oath, that tumult, riot, or felony, has taken place, or mar

be apprehended, in any parish, &c., may nominate householder!

(not exempt ) to he special constables, who shall take the oath

required by the act ; and notice of the nomination shall be for-

warded to the secretary of state and lieutenant of the county.

§ 2. Secretary of state may, on representation of the justices,

order persons exempt to be sworn in. § 4. The justices may

make orders for rendering such special constables more efficient,

and may remove them for misconduct. § 5. Such special con-

stables to have all the powers and immunities of ordinary con-

stables. § 6. On representation from two justices of adjoining

county that extraordinary circumstances render it expedient,

the justices of the county wherein constables are acting ma?

order them to act in the adjoining county. The act does not

extend to Scotland or Ireland.

As to the appointment of constables in Ireland, see st&t

3 G. 4. c. 103 : 5 G. 4. cc. 18. 23 : and 9 G. 4. c. G3: 8 GA
c. 67.

2* Exemptions from serving the Office.— 1. Aged permit

incapacitated by weakness, should never be elected ; and ro

Westminster those of sixty-three years old are expressly ei-

empted by stat. 31 G, 2. c. 17- § 13.—2. Aldermen of London,

Doug. .538. 1 Jon. 462 : Cro. Car. 585.—3. Apothecaries prac-

tising in, or within seven miles of London, free of the Apothe-

caries
1

Company, or in the country, having served seven years

Stat. 6 and 7 W. 3. c. 4.—4. Attorneys of the Courts of K. B.

andC. P. Noy. 112: Mar. 30: Cro. Car. 389: Doug.****-

5. Barbers, see past. Surgeons.— 6. Practising Barruttrh

2 H. P. C. 103: 1 Mod. 22.~7- Dissenters, being teachers and

preachers, but not others, by stat. 1 IV. cy M. c. IS. Seejwk

—8. Foreigners naturalized, 5 Burr. 2790. who may ratter

be said to he incapacitated.—9. Militia, Serjeants or pnrat*

men serving in. 26 G. 3. c. 107. § 130.— 10. Parliament*

servants to members of; 1 Mod. 13; but this seems doubtful

I

—11. Physicians, president and fellows of the college wlM-

don, by stat. 32 H. 8. c. 40. but no other physicians, nor Aej

elsewhere. See 1 Mod. 22. and contra 1 Sid. 431 : 2 Keb.blS:

2 H. P. C. 100.— 12. Surgeons free of the Surgeons' Company

in London, examined, approved, and exercising the *at***[

by stats. 5 H. 8. c. 6: 32 H. 8. c. 4'2: 18 G.2. c. 15: and
£

custom all surgeons. Com. Rep. 312. But not a mere member

of the Barbers Company. Rex v. Chappie, S Camp. 91* A

college barber at Oxford. Doug. 531.— 13. Volunteer**

members of yeomanry corps actually enrolled and e^
e<!t1

^
57 G, 3. c 44. § $. {Exp.) But not masters of arts. 5 ?«.W
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Nor justices of peace in another county. Stra. 698. But see

ante, Aldermen. Nor officers of the Guards. I Lev. 233:
1 SmL 2?2. 355 : 2 f/. P. C. 100. Nor officers or watchmen
at"the Custom-house. 1 Sid. 272. Nor tenants in ancient

demesne, 1 l ent. 344. Nor a younger brother of the Trinity

House. 1 Term Hep. (>79-

If, however, a gentleman of quality, or a physician, officer,

&c, be chosen constable, where there are surli l-ioti t persons

beside, and no special custom concerning it, it is said such

persons mav be relieved in B. EL 2 Hawk* P. C. 100. c. 10.

§ 41,

A constable may make a deputy, but a constable is answer-

able, and his deputy ought to be sworn, though it is not in all

cases necessary. Sid. 355 : and see I Bare, 129: .'J Burr. \2(l2 :

Stra. 942 : Crowp. J. P. 201 : Bacon, L. T. I ST : Moore, 845 :

3 Rutst. 7S : 1 Rib Rep. 274: 1 RoL Abr. 591 : 1 Term
Rep, u'82. But if the deputy is duly allowed and sworn, the

principal is not answerable. Wood, b. I. c. ?. Dissenters chosen
to the office of constables, &c, scrupling to take the oaths, may
execute the office by deputy, who shall comply with the law
in this behalf. Stat. 1 IV. M. c. 18. Constables may ap-
point a deputy or person to execute a warrant, when by reason

of sickness, &c, they cannot do it themselves. A woman made
constable

, by virtue of a custom, that the inhabitants of a town
shall serve by turns, on account of their estates or houses, may
procure another to serve for her, and the custom is good. Cro.

Car. 389 : 2 Term Rep. 395. See 2 Hawk. P. C. c. 10. § 37

.

A person is not liable to serve the office of constable unless

resident in the parish ; and therefore a person occupying a house,

and paying all parish rates for it, and t arrying on the trade of

a printer, frequenting the house on work days, and sometimes
working there during the night, but not sleeping there, is not

liable to serve the office in the parish where the house is

situate. Rex v. Adlard, 4 Barn. Sf C. 772.

III. His Power and Authority.—The constable hath as good
authority in his place, as the chief justice of England hath in

his. 1 Ro. Rep. 238.

But a constable cannot act as such out of his particular dis-

trict, even though a warrant is directed to A. constable of B.

;

to C. and to all other officers of the peace in the county of D.
1 H. Blaekst. 15. n. But in 1 Ld. Raipn. 736* it is said that

a constable may execute a warrant out of his liberty {any
where in the jurisdiction of the justices), though he is not
compellable so to do; for under a magistrate's warrant (for

levying a poor's rate), directed to the constable of the parish

of A., they may seize goods in the parish of B. 1 Ld. Ra?/m.

735. 545. His office mav be served bv deputy. 1 Term Rep.
679.

It may save much trouble to the inquirer to class the objects

of his power and authority, as well as those of his duty, in

alphabetical order ; a method in some measure formerly pur-
sued in Law Dictionaries, but not with sufficient care and
accuracy.

1, Affray.— If he .see one making affray, or assaulting

another, or breaking the peace, or hear or know one to menace,
or threaten to kill, wound, maim, or beat another, the constable

may take and set him in the stocks, or commit him to prison

(as he may persons about to make an affray, and commanded
to disperse) till the offender find surety to keep the peace,

or for his good behaviour. Cramp. J. P. 130, 1. 155. 210:
Dali. 33 : Lamb. 135. 141. But he may not set one who hath

broken the peace in the stocks, if he can have him to the next
gaol for the night. 22 F.d. 4. '15. Neither may he commit a

party after an affray to compel him to find surety of the peace,

as he cannot take any man's oath that lie is in fear of his life.

But he may upon complaint arrest the party, and bring him
before a justice of peace (which indeed is always the safest

way) to find surety. Cro. El. 375 : Bro. Tit. Faux. Imp. 6:
2 Hale, P. C. 88. 90. If men be making affray in a house,

VOL. I.

and the doers are shut, or persons making affray, run into a

house, the constable may enter to see the peace kept. And if

mau-slaughter, or bloodshed, is likely to ensue, and entrance

upon demand is refused, he may break open the doors to keep
the peace and prevent the danger. Cramp. J. P. 130. h. :

8 Haley P. C. 95, 135. See post',2.

Aid of the subject }
requiring; see next division, Arrest.

Alehouses.— See .3. and post, IV.

2. Arrest ofFelons. §c.—Where a felony is committed, though
out of his precinct, the constable may, ex officio, without a

warrant, arrest the felon (if found within his precinct), and
imprison him till he can be conveyed to a justice of peace, or to

the common gaol. 2 Hale. P. C. 90. 95. 120. If the felon

in any case resists or flies, whether after arrest or before, and
cannot he taken, the constable may kill him, and such killing

is justifiable, 1 Hale, P. C. 481. 9: 2 Hale. P. C. 90. Where
a felony has been actually committed, the constable (or any
person), upon probable grounds of suspicion, may lawfully

(and it is the constable's duty to) apprehend the suspected

person, and carry him before a magistrate. Cramp. J. P. 153. h.

201 . 6. : 2 Hale. P. C. 9 : 1 1 Mod. 24-8 : Doug. 345 : Led-
wiik v. Catckjwle, Pasch. 23 G. 3. B. R. : Hawk. P. C. c. IL
§ 15. n. Stat. 22 G. c. 58. empowers constables and watch-

men to arrest persons suspeeted of conveying away stolen goods

by night. Probable grounds are very many, c. g. common
fame ; hue and cry levied

;
goods found on a person, Sec.

Cramp. J. P. 87. 154: Owl 121: 12 Rep. 92: 2 Hale,

P. C. 81 : 3 Bulst. 287. In case of a felony committed, or in

danger to be committed (as if one beat or wound another

dangerously), the constable, either upon complaint, or hue and
cry, may break open the doors to take the offender, if upon
demand and notice he will not yield himself, or entrance be

refused ; or if the constable act under a justice's warrant for

treason or felony. And he may imprison the offender till the

injured party is out of danger. 2 Hate, P. C. 82. 90. 4»:

( 'romp. J. P.' 141 : Bronul. 211 : 1 Bulst. 146. The constable

may officially imprison for a time to prevent felony ; as if he see

two with weapons drawn ready to fight: or if a man in a fury

be purposed to kill, maim, or heat another. He may also arrest

and imprison one for a felonious intent, as if a man bring a help-

less infant into a field, or elsewhere, and leave it to perish

for want: and the constable see this himself. Moore, 284:
Poph. 13. Though no felony has actually been committed,
constable and his assistants are justified in arresting on a given
charge of felony ; Doug. 3593 3()0 ; and in this case constable

may discharge the person suspected. Cro. EL 202. 752

:

Da It. 2?2. Where there is reasonable ground of suspicion

the constable is justified in arresting, though it turns out
that no felony has been committed. Beckwitk v. Phdby, 6 Barn.

C. 635. He may arrest persons coming before the king's

justices with force and arras, or who bring force in affray of
the peace, or go or ride armed in a warlike and unnecessary
manner. Stat. 2 Ed. 3. c. 3. He may take aid of his neigh-
bours to arrest another, or in execution of any part of his duty
at common law, and under several statutes, and they are

compelled to assist him ; upon affray, or such like, he may
raise the people of the realm to cause the peace to be observed.

Cramp. J. P. 141. 201. b. : Comb. 309* He may carry one
that he has arrested for felony to the common gaol, and the
gaoler is bound to receive him. 1 Hale, P. C. 595. He is

hound to carry him before a justice as soon as he reasonably

can. Wright v, Court, 4 B. % C. 596.

As to what constable shall do with a prisoner when taken,

if for an affray, see Affray above. In other offences he may
convey his prisoners to the sheriff, or his jailor of the county

;

or to the jailor of the franchise in which they are taken, who
are bound to receive them. Stat* 4 Ed. 3. c. 1 0. See stats.

5 II. 4. c. 10 : 23 H. 8. c. 2. But the best way in all cases

is, to take him to a justice of peace, to bail or discharge him;

till when it is the duty of the constable to keep and imprison

2 N
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an offender. 2 //. P. C 95. 120. If a felon fly, constable 1

ought to seize his goods, and keep them for the king's use,

and send hue and cry after him. Stat. 27 Eliz, c. 13 :
Dalf.

28Q. 340: Cromp. J. P. 201. b.

Armed tinim?.— See ante, 2.

Assault.—See ante, 1,2*

3. Breaking open Doors.—See this division passim.—Other

occasions not yet mentioned which justify so doing, are—

A

capias utlagatum, or capias pro fine.—On forcible entry tod

detainer found by inquisition, or view of justices.—On escape

from a lawful arrest.—On warrant to search for stolen goods

if found. 2 Hate, P. C. 151- 1 17* It is best always, and

generally requisite, first to signify the cause of the constable's

coming/ and to demand that the door should be opened.

2 Hawk. P. C. c. 14 : Fost. 136. 320.

4. Deserters.—Constables may apprehend persons suspected

to be such, and take them before a justice, under the annual

mutiny acts, and he is allowed 20.?. for each.

5. Disorderly Houses and Persons— If there be disorderly

drinking or noise at an unseasonable time of night, especially

in inns, taverns, or ale-houses, the constable or his watch

demanding entrance, and being refused, may break open the

doors to see and suppress the disorder ; as is constantly done

in London and Middlesex. 2 Hate, P. C. <J5.—He or his

watchmen (or indeed any men) may apprehend indecent night-

walkers, and commit them till morning. 2 Hale, P. C. $8«

—

And he may arrest and commit lewd persons frequenting

bawdy-houses, to make them find security for their good be-

haviour. Cromp. J. P. 153.6. See tit. Bawdy-houses, and

slat. 5 Ed. 3. c. 1

4

Felons'.—Arrest, imprisonment, and flight of. See ante, 2.

Hue and Cry.—Sec ante, 2. adJinem ; and IV.

6. Husbandry.—He may grant testimonials under seal to

servants in licensing them to change their masters. Stat.

5 Eliz. c. 4. And by the same statute, he is to cause all

persons meet for labour to serve by the day, in mowing,

reaping. &c. ; or on refusal, set them in the stocks.

Imprisonment.—See this division passim.

7. Inn-keepers.—The constable on complaint may compel

them to receive guests. Br. Act. sur le Case, 76: Cromp.

J. P. 201. See stat. 1 Jac. I.e. 9.

S. Insult, to himself; he may imprison anyone insulting,

assaulting, or making affray on him, or opposing him, though

onlv verballv, in execution of his office. 1 Ho. Rep. 238 :

Cromp. J. P. 131 : Clayt. 10.

9. Lunatics, or Madmen.—The constable may take and im-

prison ; and he shall not be charged if they die there. Ow. 28 ;

and see this Diet. tit. Lunatics*

10. Peace, Surety of— See ante, 1,2.—The constable may
take surety bv obligation in his own name, but not otherwise,

and may certify it at the sessions. 1 0 Ed. 4, c. 18: Br. Peace,

pi. 2 : Sureties, pi. 23: Cromp. J. P. 131 : 4 Im* 8©5 : Cro.

El. 375, 6.

11. Warrants.—Where constable has a warrant, he is tied

up thereby, to act only as it directs, 1 1 Mod* 248.—If he

arrests on a general warrant (before some justice), he may
carry his prisoner to what justice he will. 5 7iY/j. See

stat. 24 G. 2. c. 55. as to indorsed warrants, by which oiienders

may be taken in any county; ante. I. 1.

Though the constable is not named in 3 and 4 W. cy M*
c. 10. nor appointed to be the officer to execute the warrants,

vet the justices may command him to execute them. 1 Salk.

381. And a constable need not return his warrant, but should

keep it for his own justification. See stat. 24 G. 1. c. 44:

1 Salk. 381 : 2 Ld. Raym, 1 196.

The constable is the proper officer to a justice of peace, and
bound to execute his lawful warrants ; and therefore where a

statute authorizes a justice to convict a person of any crime,

and to levy the penalty, &c. without saying to whom such

warrant shall be directed, the constable is the officer to execute

the warrant, and must obey it. 5 Mod. 130: 1 Salk.

Constable must at liis peril take notice that his warrant ishx

one in the commission of the peace; 12 Mod. 347; and that

the matter is within the justice's jurisdiction, 2 Hawk.P^Q,

c. 13. § 11.—And if guilty of misdemeanour in executing a

lawful warrant, he becomes a trespasser. 12 Mod, 344.—But

a warrant properly penned (even though the magistrate wht>

issues it should exceed his jurisdiction), will by stat. 24 C. i.

r. 44. at all events indemnify the olh'cer who executes it minis-

terially. 4 Comm. 28 S.

12. Watch.—Constable hath power t\r officio to keep a watch

for the purpose to raise or pursue hue and cry upon robberies

committed, by the statute of IVinlon, c. 1 ; to search for lodgers

in suburbs of cities that are suspicious persons, which is to be

done every week, or at least once in fifteen days, by tbe same

statute, c. 4; for such as ride or go armed, by the statute of

2 Ed. 3. c. 3 ; for night-walkers and persons suspicious, either

by night or day, by the statute of 5 Ed. 3. c. 4. And it is in

his power to hold such watches as often as he pleases, and the

watchmen are his ministers and assistants, and are under tbe

same protection with him, and may act as he doth, and regu-

larly be ought to be in company with them in their walk and

watch. 2 Hale, P. C. 97-

A watchman hath a double protection of the law, viz, ],

As an assistant to the constable when he is present or in the

watch. 2. Purely as a watchman set by order of law; and

the law takes notice of his authority; and the killing of a

watchman in the execution of his office is murder. 2 Hak
t

P. C. ubi sup.— If an inhabitant refuse to watch in his turn,

constable may set him in the stocks. 3 Lev. 208. See stat.

14 G. 3. c. 90. for regulating the nightly watch and duty of

constables in Westminster, 10 G. 2. c. 22. for London, and

other acts only of very local importance, and which those who

are to act under should diligently consult. Sec this Diet. tit.

Watchmen.
By 62 G. 3. c. I?, a temporary act (last continued by 58 GU

c. 52.) the constables under the direction of justices of tbe

peace are to assist in execution of that act, in places where dis-

turbances prevail or are apprehended.

IV. His Duly.—The constable's duty and office continue

till his successor be sworn. 12 Mod. 256. Though he may

for just cause be removed bv the authority which elected him.

Bulst. 174: 2 Hawk. P. CV 10. § 31, 38,

Affray

.

—See III. 1.

Ale-tiauses.— Constables are to enforce the penalties against

the keepers of. See ante, III. and this Diet. tit. Ate-kmto

And stats. 1 Jac. 1. c.Q: and 3 Car. I. c. 4.—And bjr *|
26 G. 2. c. 31. constable Ls to give notice of the days appointed

for licensing.

Armed going.—See ante, III. 2, and this Diet. tit. Arm.

Bawdy-houses.— See ante* III.

bridges.— By stat. 22 //. 8. c. 5. constable and two raosfcaHc

inhabitants in "the parish are to make an assessment for tb

repairs of bridges, to be allowed by justices. See 1 Hawk. ?X-

c- 77. § 7-
.

Burglary.— If constable have notice that one is conunitteti,

it is his duty to pursue the felon immediately, though in tbe

night. Cro. El. Hi.
§

Customs.—By 6 G. 4. c. 108. § 40. constables with officer* of

the Customs having a writ of assistance, may enter houses

w

search for uncustomed or prohihited goods.

Distress, for rent.—Constables are to assist in. See OT

Diet. tit. Distress. He is to make distresses under justices

warrants. Stat. 27 G. 2. c. 20 under which constable may law

his own reasonable charges.
,

Drunkenness.—To assist the justices in punishing; under

stat. 4 Jac. 1. c. 5.

Escape.Sce post, VI.

Fldons.—See ante, IIL 2.—Felons goods.—Constable ifBW
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keep goon's found on the felon till trial, and then return them

according to the directions of the court.

Fishing unlanful.—Constable is to assist in enforcing acts

against. These provisions are now consolidated in 7 and 8

G. 4. c. 29. § 34, 35 : and 7 and 8 G. 4. c. 30. § 15.

Forcible Entry.—Constable is to give assistance to justices of

the peace, in removing, or shall be committed and fined. 5 Rep. 2.

Gunpowder.—Under stat. 12 G. 3. c* 6*1. constable may by

warrant search for gunpowder.

Hawkers and Pedlars.—By stat. 8 and 9 W. 3. c. 25. con-

stable is to assist in putting the laws in execution against

hawkers and pedlars, that travel without licences, and by stat.

1 ] G. 2. c. 25. against hawkers of spirits.

Highways.—Constable is to be aiding and assisting in putting

the acts in execution relating to ; and to return lists of persons

qualified for the office of surveyor, &c- ; but he is not bound to

present them if out of repair. 1 Vent. 33(), Held contra,

:\ Maule § S. 46J ; but now by 7 and 8 G. 4. c. 38. he is not

bound. See this Diet. tit. Highway.
Horses.— Constable is to be assisting in driving off commons,

forests, &c. horses and cattle, on pain of 4r0s\ Stat. 32 H. 8.

c. 13 ; hut see stats. 2 Eliz. c. 8: and 21 Jac. 1. c. 28.—And in

levying duties on horses under slat, 25 G. 3. c. 49.

//ue and Cry.—See that tit.

//usband fy .— Sec ante, III,

Innkeepers,—See an

t

e, III.

Juries.— Under 6" G. 4. c. 50. § 6. constables, on receipt of

Warrants from the clerk of the peace, arc to issue precepts to

churchwardens and overseers within their constablewicks,

commanding them to make out the jury lists; and where there

are several high constables for any hundred, wapentake, &c,
each shall be liable for the performance of the duty through
the whole hundred.

Lotten/ Offices illegal, constable is to endeavour to suppress.

Slat. 21 G. 3. c. 1.

Malt.See this Diet, tit. Mali.

Militia.— Constable's duty as to. See the statutes 52 G. 3.

c. 38 : 43 G. 3. c. 50.

Night Walkers.— See III.

Physicians, College of.—By stats. 14 and 15 II. 8, c. 5. and
32 II. 8. c. 40. in the city of London, constable is to be

assisting to them in putting their laws in execution.

Plague.—See ante, III.

Poors Rate.—Under stat. 43 EB& c. 2. § 12. the weekly
rate for the relief of the poor is to be assessed, in case the

j

parishioners disagree, by the churchwardens and constables,

who are in either case to levy the rate ; and by § 35. the

churchwardens and constables of every parish are to collect the

sums rated, and pay the same over to the high-constable. And
sec stat. 12 G. 2.c. 29. and this Diet. Poor.

Postage.—Under stat- f) Anne, c. 10. to levy money due for

postage of letters under 51. § 30.

Presentments*—Constable is at the quarter-sessions to make
presentment of all tilings against the peace, and belonging to

his office, Dalt. J. P. 474: Filz. J. P. 6. And they are

usually summoned by the sheriff to attend the quarter-sessions

and assizes to make presentments; which seems justified by
no express law, though perhaps by usage. But now by stat,

7 and 8 G. 4. c. 38. no constable shall be required to deliver

any presentment respecting popish recusants, absence from
church, rogues and vagabonds, inmates, retailers of brandy,

forestalled, regrators, cursing and swearing, servants out of

service, felonies, unlicensed or disorderly houses, false weights
ami measures, high ways, bridges, Hots, routs, and unlawful
assemblies.

Riot.—Constables are to suppress, and they may ex officio com-
mit offenders, &c See stat. 1 G. 1. c. 5 : and thL» Diet. tit. Riot.

Robbery.— See Hue and Cry.

Scavengers' rates in London shall be made by constables and
churchwardens, under stat. 2 W. Sf M. si. 2. c. 8.

Scolds.—Under a presentment in the leet and the steward's
warrant, constable and his assistant may put them in the
cueking stool. Moor, 847-

Servants.—See III, Constables to assist in levying duty 011,

under stat, 25 G. 3. c. 43.

Soldiers.—Constables are to quarter soldiers in inns, ale-

houses, victualling houses, &c. Not to receive any reward to

excuse quartering them. To give in lists to tbe justices of
the houses and persons obliged to quarter soldiers, and to provide

carriages for troops on their march. See the annual statutes

concerning soldiers, and ante, III.

Statutes, or Acts of Parliament ; constables are called upon
to assist in the execution of these, on almost innumerable

occasions.

Sunday.—Constable is to enforce acts 1 Car. 1. c. 1. and

29 Car. 2. c. 7- against the profanation of. Where a parish

clerk having refused to read a notice in church, and the party

delivering it read it himself while the minister was going to

the communion table, and no part of the service going on, and
thereupon the defendant, a constable, took him from church, and

detained him an hour till the service finished, and then let

him go on promising to attend before a magistrate, it was held

that though he was justified in removing him, yet the deten-

tion after the service was over was illegal, as there was no

malicious disturbance of the church, amounting to an offence

against the statute. 2 Barn. $ C. 69$. Sec this Diet. tit.

Holidays.

Swearing.—By stat, 19 G. 2. c. 21. constable is to levy the

penalty for profane swearing: which is Is. for a servant,

labourer, &c. ; %s. for others under the degree of a gentleman

;

and 5s. for a gentleman ; and as the crime is repeated, the

penalty is to be doubled.

Vagrants.—Constables to assist in enforcing the laws against.

See this Diet. tit. Vagrants.

Warrants of Justices.— It is part, and a great part of con-

stable's duty to execute these, which are issued under an
amazing variety of acts of parliament ; in all which cases con-

stable's office is chiefly ministerial. See ante, 111.

Watch.— See ante, III.

Wearers, Kidderminster.-— Constables lo a •• [<{, by stats.

22 and 23 Car. 2. c. 8.

Wreck.—Under stat. 12 Anne, st. 2. c. 18. constables may
call together assistance to save ships from wreck ; and see this

Diet. tit. Wreck.

V. His Protection, Indemnity, and Allowances-.— If a con-

stable doth not his duty, he may be indicted and fined by the

justices of peace ; on the other hand he is protected by law in

the execution of his duty.

It has been already mentioned that he shall have aid of the

county to pacify affrays.

By stat. 7 Jac. 1. c. 5. if any action is brought against a
constable, for any thing done by virtue of his office, he, and
also all others who in his aid, or by his command, shall do
any thing concerning his office, may plead the general issue,

and give the special matter in evidence; and if he recovers he
shall have double costs. But this must be certified on the

record by the judge. 2 Vent. 45 : Doug. 294.—And see stat.

19 G. 2. c. 21. against profane swearing, which gives treble

costs.

By stat. 24 G. 2. c. 44. no action shall be brought against

any constable, or other officer, or any person acting by his

order, and in his aid, for any thing done in obedience to any
warrant of a justice of peace, until demand of the perusal and
copy of such warrant, and the same bath been refused or

neglected by the space of six days; and in case after such

demand, and compliance therewith, any action shall be brought

against such constable, &c, without making the justice a

defendant; then on producing and proving such warrant, the

jury shall give a verdict for the defendant, notwithstanding

2n2



CONSTABLE, V. VI.

anv defect of jurisdiction in such justice : and if such action

be brought jointly against such justice, and also against such

constable, &c, then on proof of such warrant, the jury shall find

for such constable, &c. ; and if the verdict shall be given

against the justice, the plaintiff shall recover his costs against

hmi to be taxed so as to include costs plaintiff shall be liable to

pay to such defendant, &c. No action shall be brought against

any constable, &c. unless commenced within six calendar

months after the act committed. This statute extends only to

actions of tort. See Butters AT
. P. 24.

Where defendants, (constables, &c) in order to levy a poor-

rate under magistrates' warrant, broke and entered the house ;

held that they might be sued in trespass without a previous

demand of the perusal and copy of the warrant. 2 Manic

$ Sehv. Rep.

Where a constable having a magistrate's warrant ol distress

to levy a church-rale under Stat- M ft & c. 127. broke the

door of and entered plaintiff's dwelling-bouse; the Court of

K. B. held that although he thereby exceeded his authority,

vet no action could be sustained, after the three months limited

by that act. Theobald v. Crichmore, Hil 58 ft 3. Term

Rep. K. B.

The charges of sending malefactors to jail were at common

law to be borne by the vill, in which they were apprehended.

1 Hale, P. C. 96. But now, under stats. 3 Jac.l.c. 10. and

27 6. 2. c. 8« where a malefactor has not sufficient property

in the countv where he is taken, on application by the con

stable or officer conveying him, a justice of peace may on oath

examine into and ascertain the reasonable expences to be

allowed; and by warrant without fee, order the treasurer of

the county to pay the same, except in Middlesex, where such

expences are to be paid by the overseers of the place where the

offender was taken.

By 41 G. 3. (U. K.) c. 73. when special constables are

appointed (in England) to execute warrants in cases of felony,

two justices may order proper allowances for their expences,

&c. whether allowed, or disallowed, by the sessions. In like

manner, allowances may be made to high constables for extra

ordinary expences in the execution of their duty, in cases of

Wot,
Felony , &c.

If in the execution of his office, and acting within his own

district, after competent notice that he is constable, he or any

that come to his assistance be killed, it is murder although the

party killing do not know his person. 1 Hale, P. C. 9. 45$,

460,' 1 : 2 Ld. Ftaym. 1300. But see Leach's Cases in Crown

Law, 211,

If two men are combating, and the constable come to part

them and is hurt, he shall have action of trespass; and if he

hurt them, they shall not have action against him. And so of

those who aid him ;
every man who is assisting to the constable

in the execution of his office having the same protection that

the law gives to the constable. Cromp. J. P. 130: 2 Hale,

p. c. 97.

If he be removed without just cause the Court of King's

Bench will by rule of court order him to be restored to his

place. Bulst. 174?.

A justice of peace's warrant is a sufficient justification of a

constable in a matter within the jurisdiction of such justice.

Stra. 711. See ante, III. 12.

By stat. 18 G. 3. c. 19. every constable is every three

months, and within fourteen days after he goes out of office, to

deliver to the overseers of the poor an account entered in a

book, kept for the purpose, and signed by him, of all sums by

him expended and received on account of the parish, &c. which

overseers are Within fourteen days to lay the same before the

inhabitants, and, if approved, are to pay the money due out of

the poor rates ; but, if disallowed, are to deliver the book back

to the constable, who may produce it before a justice of peace,

giving reasonable notice to the overseers ; which justice is to

examine the account, determine objections, settle the sum due,

and enter it in, and sign the account

:

pay such sum out of the poor's rate

notice) to the quarter sessions.

and the overseers are to

but may appeal (giving

VI. His Responsibility and Punishment.—A constable arrest,

ing one possessed of money who dies, is chargeable with the

money, and so where he takes from a felon money of which he

had robbed another, even though he should be afterwards

robbed of it himself. Ow. 121.

Neglecting a duty incumbent on him, either by common latv,

or by statute, he is for his default indictable. 1 Satk 38]

;

g Bo; Rep. 78.

If he will not return his warrant, or certify what he ks

done under it, he may be fined. 6 Mod. SB : 1 Salk, 381.

But see 5 Mod. 96: Gib. 1[)2.

If he wilfully lets a felon escape out of the stocks, and go at

large, it is felony. I Hale, P. C. 596. And it seems generally

agreed, 1 all' voluntary cseapi s in the officer amount tdflfe

same crime as the otlcoder was guilty of, whether treason or

felony. 2 Hawk. P. C c. 19. § 22. et seq.

It is a misdemeanour in him to discharge an offender

brought to the watch-house by a watchman in the night

2 Burr. 867. But see III. 2.

He is liable to various pecuniary and sometimes personal

punishments, on neglecting the duty imposed on him by several

statutes, and particularly by stat. 58 G. 3. c. 55. two justices

in session may fine any constable or parish officer not exceeding

40/., for any neglect of duty or disobedience of any warrantor

order of any justice.

The Constable's Oath.

You shall swear, that you will well and truly serve our Sovt*

reign Lord the King in the office of Constablefor the towmhiyoj

C. within this manor [hundred or county'], for the year nmneii

ensuing, or until you shall be thereof discharged by due count

of law : you shall see the King's peace kept, and keep all mh

watch and ward as are usually accustomed and ought iobtkefi:

and you shall well and truly do and execute utl other thuip

belonging to the said office according to the best of ymtr know-

ledge. So help you God.

Form of an Obligation to
for kfkfino

be taken jbv a constabu

the Peace.

Know all men by these presents, That I, A. B. of C

in the county of D. labourer, am held and firmly hound mto

E* JP. yeoman, constable of the township [manor, §c7\ 0/ (.

aforesaid, in the sum offorty pounds, to be paid to the saidEJ.

or his certain attorney, executors, administrators oras$ips;W

which payment, to be well and faithfully made, I bind wjmf,

my heirs, executors, and administrators, firmly by these present*,

scaled with my seal. Dated this of—-, in the SOlhm

of the reign of our Sovereign Lord George the Third, bt/tht

Grace of God of Great Britain, France and Ireland, %.
Defender of the Faith, and so forth, and in the year efw

Lord 1790*

The condition of the above written obligation is such, tm
the above bounden A. B. shall [ personally appear at the

^
general quarter sessions of the peace, to be holden in unapt*

county of D. to do and receive what shall be there and w*

enjoined him by the court, and in the mean time sna^^j
ee

f, f
peace [and be ofgood behaviour} toward the King and all M

liege people, and especially toward G. B. of C. in the

county, yeoman, then the said obligation to be void, or etsi

remain infull force and virtue.

Signed, sealed, and delivered )

in the presence (f J
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Oath of the Appraisers of Goods distrained for I

Rent; to be administered by the Constable.

You shall swear that you Wtli faithfully appraise and value

the goods now faken in distress, and mentioned in the inventory

to you shown, as between buyer and seller, according (u (he best

of your sA ill and understanding. So help you God,

Appointment of a Deputy.

J, A. B. Constaide of & in the county of D. do hereby make,

substitute, and apjxjinf E. F. of the same place, yeoman, my true

and lawful deputy in the office aforesaid, as long as J shall hold

the same ; or thus, during the continuance of my mill and

pleasure,[oi for any particular purpose] dated, eye.

For a command or Proclamation for Rioters to disperse,

see title Riot.

See more fully Bac. Ab* (7tli cd.) ; Burns Justice, tit.

Constable.

CONSTAT, Lar.] The name of a certificate, which the

clerk of the pipe, and auditors of the Exchequer, make at the

request of any person who intends to plead or move in that

court, for the discharge of any thing; and the effect of it is,

the certifying what constat (appears) upon record, touching

the matter in question. See stats. 3 and 4 Erf. (h c, 4 : IS Eliz.

c, 6. A constat is held to be superior to an ordinary certi-

ficate, because it contains nothing hut what is evident on record.

An exemplification under the great seal, of the inrolment of

any letters patent is called a constat. Co. Lit. 225.

CONSTRUCTIVE TREASON. See title Treason.

CONSUETUDINARIUS, A ritual or book, containing the

rites and forms of divine offices, or the customs of abbeys and

monasteries : it is mentioned in Brampton.
CONSUETUD1NIBUS ET SERVICHS, is a writ of

right close, which lies against the tenant that deforce th his

lord of the rent or service due to him. Beg. Orig. 159
Fm N. B. 15 1. When the writ is brought by the party in the

right only, he shall account of the seisin of his ancester, and
the writ be in the debet ; but when he counts of his own seisin,

then the writ is in the debet ef .volet, &e. And if the party sav-

in the writ ut in redditihus et arreragiis, these words prove

that the demandant himself was seised of the services ; and then

if he count in such writ of seisin of his ancestors, and not of his

own seisin, the writ shall abate: so that if he will bring a writ

of customs and services of the seisin of Ins ancestors, he ought
to leave these words ut in redditihus, &c. out of the writ.

Where a person brings a writ of customs and services against

any tenant, and by count demands homage, the writ ought to

make special mention thereof; as ut in homagio, &c, or the

writ shall abate. New Nat. Brev. $80: F. N. Bl 151. If

this writ he brought against a tenant for life, where the

remainder is over in fee, there the tenant may pray in aid of

him in the remainder, &c.

CONSUL, Lat.] Jn our law books signifies an earl.

Bract. I. I.e. 8. tells us, that as comes is derived from comitatu, so

consul is derived from consulendo : and in the laws of Edward
the Confessor mention is made of vicecomitcs and viceconsides.

Blount. Consuls among the ancient Romans were chief

officers, of which two were yearly chosen to govern the city of

Rome* Those who now pass under the name of consuls residing

in England sent from foreign nations, and in foreign ports sent

from England, are merchants, or persons of eminence and know-
ledge, appointed to take care of the affairs and interests of

merchants. See Lex. Mercat.
A resident merchant of London, who is appointed and acts

as consul to a foreign prince, is not exempted from arrest upon
mesne process. Vivcash v. Becker, Term Bep. 3 Maule cy S.

284. Sec tit. Arrest,

CONSULTA ECCLESIA. A church full, or provided

for. CoweL

|
CONSULTATION, consultation A writ whereby a cause

having been removed by prohibition from the Ecclesiastical

Court, to the king's court, is returned thither again ; for if the

judges of the king's court, upon comparing the libel with the

suggestion of the party, find the suggestion false, or not proved,

and there! ore the cause to be wrongfully called from the

Ecclesiastical Court, then upon this consultation or deliberation

they decree it to be returned ; whereupon the writ in this case

obtained is called a consultation. Reg* Grig. 44* &c. Stat* of
Writ of Consultations, 2 \ Ed. 1.

This writ is in nature of a procedendo ; but properly a con-

sulfation ought not to be granted but in case where a man
' cannot recover at the common law, in the king's courts. New
Nat, Br* HQ. Causes of which the ecclesiastical or spiritual

courts have jurisdiction are of administrations, admissions of

clerks, adultery, appeals in ecclesiastical causes, apostacy, gene-

ral bastardy, blasphemy, solicitation of chastity, dilapidations

and church repairs, celebration cf divine service, divorces, forni-

cation, heresy, incest, institution of clerks, marriage rites,

oblations, obventions, ordinations, commutation of penance,

pensions, procurations, schism, simony, tithes, probate of wills,

&e. ; and where a suit is in the Ecclesiastical Court, for any of

these causes or the like, and not mixed with any temporal

thing, if a suggestion is made for a prohibition, a consultation

shall be awarded, o Bep, Q.

To move for a prohibition in another court, after motion in

the Chancery, &e. on the same libel which is granted, is merely

vexatious, for which a consultation shall be had, Cro. Eliz. 277-

Where a consultation is granted upon the right of the thing in

question, there a new prohibition shall never be granted on the

same libel ; but where granted upon any default of the prohi-

bition, in form, &c, there a prohibition may be granted

upon the same libel again. 1 Nets. Abr. -IS,}. See tit. Prohi-

bition*

CONTEMPT, contemptusf\ A disobedience to the rules,

orders, or process of a court, which hath power to punish such

offence ; and one may be imprisoned for a contempt done in

court ; but not for a contempt out of court, or a private abuse.

Cro. Eliz. 689* If a defendant in addressing the jury is guilty

of a contempt, the jud<_rc at Ni>i Prius has authority to fine him.

2 Barn, cy A. 32$. But for contempt out of court, an attach-

ment may be granted. And for a contempt in speaking of the

court when a rule was served on the defendant, the court issued

an attachment without a rule to show cause. Salk. 84: and
see 2 Barn, cy Adol* 3Q5* Attachment also lies against one for

contempt to the court, to bring in the olfender to answer on
interrogatories, &c., and if he cannot acquit himself, he shall

be fined. 1 Lil. 305. If a sheriff, being required to return a
writ directed to him, doth not return the writ, it is a contempt

:

and this word is used for a kind of misdemeanor, by doing
what one is forbidden ; or not doing what he is commanded.
12 Rep. 36. And as this is sometimes a greater, and sometimes
a lesser offence, so it is punished with greater or less punish-

ment, by fine, and sometimes by imprisonment. Dyer, 128. 1 77 =

1 Bulst* 85.

Contempt committed in the face of any court may be punished

by fine. At a court leet the steward told defendant he was a

resiant, who replied he lied; whereupon the steward fined

him 20/. * and adjudged good without a prescription so to do,

and debt lies for the fine. 3 SalL 33*

If a jury be fined for contempt, they must be fined seve-

rally. Ibid. I Roll. Bep. 32.

If a defendant in Chancery, on service of a subjxena* does

not appear within the time limited by the rules of the court,

and plead, demur, or answer, to the bill against him, he is then

said to be in contempt ; and the respective processes of contempt

are in successive order awarded against bira. These arc,

attachment; attachment with proclamations; a Commission of
rebellion ; and, finally, a sequestration. 3 Comm. 41-3.

An attachment of contempt may issue against a bishop, or
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i it her peer ; but for not returning aferi facias de bonis eccle-

s'ut.siicis, it is proper to move against the i hancellor, commissary,

or official. Rex v. Bishop qfSt* Asaph, I Wils* 332.

It is a contempt to institute a suit fictitiously, though the

demand is real, either to hurt any person or to get the opinion

of the court. Coxc v. Phillips, Hardw. 237. 239. See farther

tit. Attachment, and 4 Comm. 283.

Exhibiting in an assize town inflammatory publications re-

specting a crime about to be tried at the assizes, is not a con-

k-mpt which a judge of assize can interfere to stop by commit-

ting the party exhibiting. Rex v. Gilham, 1 Moo* <§ Mal/c. K>5.

Contempts against the ting's prerogative are by refusing to

assist him for the good of the public; either in his councils,

by advice, if called upon ; or in his wars, by personal service,

for defence of the realm, against a rebellion or invasion.

1 tfatyh P. C. c. 22.

Under this class may be ranked the neglecting to join the

}>osse comitatus, or power of the county, being therennto re-

quired by the sheriff or justices according to the stat. 2 H. 5. c*S*

(see tit. Riots ;) which is a duty incumbent upon all that are

fifteen years of age, under the degree of nobility, and able to

travel. Lamb, Eliz. 315.

Contempts against the prerogative may also be by preferring

the interests of a foreign potentate to those of our own ; or

doing or receiving any thing that may create an undue influ-

ence in favour of such extrinsic power ; as by taking a pension

from any foreign prince without the consent of the king.

t\ Inst. li t. Or by disobeying the king's lawful commands;
whether by writs issuing out of his courts of justice, or by a

summons to attend his privy council ; or by letters from the

king to a subject, eomm riding him to return from beyond the

sea (for disobedience to which his lands shall be seized till he

doth return, and himself afterwards punished) ; or by his writ

of uc exeat regno, or proclamation commanding the subject to

stay at home.
Disobedience to any of these commands is a high misprision

and contempt ; and so, lastly, is disobedience to any act of

parliament, where no particular penalty is assigned ; for then

it is punishable, like the rest of these contempts, by fine and

imprisonment, at the discretion of the king's courts of justice.

4 Comm. l"22. See also 1 Hawk. P. C. cc. 22, 23, 24>* And
this Diet, titles Oaths. King*

CONTENEMENT, contenementum.~] Is said to signify a

man's countenance or credit, which he hath together with, and

by reason of, his freehold : in which sense it is used in stat. of

1 Ed. 3. and other statutes; and Spelmatt, in his Glossary,

says, Contenementum est wsttmatio el condition is forma, qua
qii is in repub. subsisttl* But contenement Is more properly

that which is necessary for the support and maintenance of

men, agreeable to their several qualities or states of life. See

Magna Char/a, c* 14: and Glanvil, lib. 9- c. 8 : and this Diet,

tit. Distress.

CONTINGENT LEGACY. See tit. Legacy*
CONTINGENT REMAINDER. Contingent or execu-

tory remainders (whereby no present interest passes) are where
the estate in remainder is limited to take effect either to a du-
bious and uncertain person, or upon a dubious or uncertain

etient; so that the particular estate may chance to be deter-

mined, and the remainder never take effect. 3 Rep. 20:

2 Comm. l6"p. And see 10 Rep. 85. See this Diet. tits.

Estate, Limitation, Remainder; and also tit. Executory De-
vise.

CONTINGENT USE, is a use limited in a conveyance of

land, which may or may not happen to vest, according to the
contingency expressed in the limitation of such use. A use in

contingency is such which by possibility may happen in posses-

sion, reversion, or remainder. 1 Rep* 121.

CONTINUAL CLAIM. See tit. Claim.

CONTINUANCE, is the insuring of a cause in court by an
entry upon the records there for that purpose. There is a

continuance of the assize, &e. And continuance of a writ or

action is from one term to another, in case where the sheriff

hath not returned a former writ, issued out in the said action,

Kitch* 2(i2. Continuances and essoins are amendable upon

the roll at any time before judgment : they are the acts of the

court, and at common law they may amend their own acts be*

fore judgment, though in another term
;
but their judgments

are (inly amendable in the same term wherein they are given,

S Lcik 431. Upon an original, a term, or two or three terms,

may be mesne between the teste and the return ; and this shall

be a good continuance, for the defendant is not at any prejudice

by it, and the plaintiff may give a day to the defendant beyond

the common day, if he will.

But a continuance by capias ought to be made from terra to

term, and there cannot be any mesne term, because the de-

fendant ought not lo stay so long in prison. 2 Danv* Abr. 150.

If a man recover upon demurrer, or by default, &c, and a writ

of inquiry of damages is awarded, there ought to be conti-

nuances between the first and second judgment, otherwise it

will be a discontinuance; for the first is but an award, and not

complete till the second judgment, upon the return of the writ

of inquiry of damages. Ibid* 153. If the plaintiff be nonsuit,

by which the defendant is to recover costs ; if the plaintiff

will not enter his continuances, on purpose to save the costs,

the defendant shall be suffered to enter them. Cro*Jac.3]6
} $ll

The course of the Court of King's Bench Ls to enter no couti«

nuance upon the roll till after issue or demurrer, and then to

enter the continuance of all upon the back before judgment

;

and if it is not entered, it is error. Trin. 16' Jac. B. ft

Vide tits. Discontinuance, Process* And see Tidd's Pm<

(9th edit.)

CONTINUANDO. A word used in special declaration of

trespass, when the plaintiff would recover damages for several

trespasses in the same action ;
and, to avoid multiplicity of

suits, a man may in one action of trespass recover damages for

many trespasses, laying the first to be done with a eontinuando

to the whole time, in which the rest of the trespasses were

done ; which is in this form, Continuando [by continuing the

trespass aforesaid, &c. from the day aforesaid, Sec*) until such

a day, including the last trespass. Terms de la Let/. &e

3 Comm. 212 : and tit. Trespass. In such case he can only

prove a series of trespasses within the time laid.

CONTRABAND GOODS. From contra, and the Italian

bando, an edict or proclamation.] Are those which are prohi-

bited by act of parliament, or the king's proclamation, to be

imported into, or exported out of this into any other nation.

See tits. Xa i
1 'r£?a tton A cis ,

(
J

it stam s*

CONTRACAUSATOR, A criminal, or one prosecuted for

a crime : this word is mentioned in Leg. H. 1. cap.Gl*

CONTRACT, contractus*'] A covenant or agreement be-

tween two or more persons, with a lawful consideration or

cause. West. Symb* part 1 . As if a man sells his horse or other

thing to another, for a sum of money, or covenants in consider-

ation of 201. to make him a lease of a farm, &c ; these are

good contracts, because there is a quid pro (pto, or one thing

for another ; but if a person make promise to me, that I shall

have 20s*, and that he will be debtor to me therefore, and after

I demand the 20s. and he will not give it me, yet I shall never

have any action to recover this 20s. , because this promise was

no contract, but a bare promise, or nudum pactum; though if

any thing were given for the 20s*, if it were but to the value

of a penny, then it had been a good contract. See tit. Con-

sideration*

Every contract doth imply in itself an assumpsit in law, to

perform the same ; for a contract would be to no purpose «

there were no means to enforce the performance thereof-

1 LilL Abr* 308. Where an action is brought upon a ex-

tract, and the plaintiff mistakes the sum agreed upon, he vnll

fail in his action ; but if he brings bis action on the promt**

in law, which arises from the debt, there, although be mtf-
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takes the sum, he shall recover. Aleyn, 2J). See tits. Action,

Assumpsit.

There is a diversity where a day of payment is limited on a
contract, and where not; for where it is limited, the contract is

good presently, and an action lies upon it without payment

;

but in the other not. If a man buys twenty yards of cloth, &c.
the contract is void, if he do not pay the money presently

;

but if day of payment be given, there the one may have an
action for the money, and the other trover for the cloth.

Dyer, 30. Where a seller says to a buyer, he will sell

his horse for so much, and the buyer says he will give it ; if he
presently tell out the money, it is a contract; but if he do not,

it is no contract. Noy's Max. 87 : Hob. 4-1. The property
of any thing sold is in the buyer immediately by the contract;
though regularly it must be delivered to the buyer before the
seller can bring his action for the money. Not/, 88. If one
contract to buy a horse or other thing of me, and no money is

paid or earnest given, nor day set for payment thereof, nor
the thing delivered ; in these cases, no action will lie for I

the money, or the thing sold, but it may be sold to another.
Piorvd. 128. 309.

All contracts are to be certain, perfect, and complete: for an
agreement to give so much for a thing as it shall be reasonably
worth, is void for uncertainty ; so a promise to pay money in a
short time, &c, or to give so much if he likes the thing when he
sees it- Dyer, Qtt 1 Buht. Q2. But if I contract with another
to give him 10/. for such a thing, if I like it on seeing the
same; this bargain is said to be perfect at my pleasure, though
I may not take the thing before 1 have paid the money; if I

do, the seller may have trespass against me; and if he sell it

to another, I may bring an action on the case against him.
Noy, 10k' If a contract be to have for tattle sold I(J/., if the
buyer do a certain thing, or else to have £0£, it is a good con-
tract, and certain enough. And if I agree with a person to
give him so much for his horse as J. S. shall judge him
worth, when he hath judged it the contract is complete, and an
action will lie on it ; and the buyer shall have a reasonable
time to demand the judgment of J. S, But if lie dies before
the judgment is given, the contract is determined. Perk.

§ 112. 114; Shep. Abr. 294.
In contracts, the time is to be regarded in and from which

the contract is made - the words shall be taken in the common
and usual sense, as they are taken in that place where spoken

;

and the law doth not so much look upon form of words as

on the substance and mind of the parties therein. 5 Rep. 83 :

1 Bulst. J 75. A contract for goods may be made as well by
word of mouth, as by deed in writing; and where it is in

writing only, not sealed and delivered, it is all one as by word.
Rut if the contract be by writing, sealed and delivered, and so

turned into a deed, then it is of another nature ; and in this

case generally the action on the verbal contract is gone, and
some other action lies for breach thereof. Plowd. 130. 309:
ty/er, <K>.

Contracts not to be performed in a year are to be in writing,
signed by the party, &c, or no action may be brought on them;
but if no day is set, or the time is uncertain, they may be good
without it. Stat. 29 Car, 2. c. 3. And by the same statute,

no contract for the sale of goods for 10/. or upwards, shall be
good, unless the buyer receive part of the goods sold, or give
something in earnest to hind the contract; or some note thereof
be made in writing, signed by the person charged with the
contract, &c. See tits. Frauds, Agreement, III. IV.

J f two persons come to a draper, and one says, "Let this

man have so much cloth, and I will pay you there the sale

is to the undertaker only, though the delivery is to another bv
his appointment; but if a contract be made with A. B., and the
vendor scruples to let the goods go without money, and C, D.
comes to him, and desires him to let A* B. have the goods, and
undertakes that he shall pay him for them, that will be a pro-
mise within the stat, 29 Car. 2, c. S. and ought to be in writing
Mod. Cas. 249.

A contract made and entered into upon good consideration,
may for good considerations be dissolved. See Agreement and
Sale. As to Usurious Contracts, see tit. thnnj.
CONTRA FACTION, b&ntrqfactB^ A counterfeiting,

Contrafactio sigiUi regis, a counterfeiting the king's seal.

Blount.
&

CONTRA form am Collation ts\ A writ that lay where a

man had given lands in perpetual alms to any lay houses of
religion, as to an abbot and convent, or to the warden or
master of any hospital and his convent, to find certain poor
men with necessaries, and do divine service, &c. If they
aliened the land, to the disherison of the house and church,
then the donor or his heirs should bring this writ to recover

the lands. It was had against the abbot or his successor, not

against the alienee, though he were tenant of the land ; and
was founded upon the stat. of Westm. 2. c. h Reg. Grig. 238:
F. AT. /?.2io.

Contra formam Feoffamexti. A writ that lay for the

heir of a tenant, enfeoffed of certain lands or tenements, by
charter of feoffment from a lord to make certain services and
suits to his court j who was afterwards distrained for more ser-

vices than were mentioned in the charter. Reg. Grig. 17G:
Old. Nat. Br. l6£.

Contra formam Statuti, contrary to the form of the

statute in such case made and provided.^ The usual conclusion
of every indictment, &c. laid on an offence created by statute.

Formerly considerable difficulty arose as to whether an indict-

ment should conclude against the form of the statute or

statutes; but this is now obviated by the stat. 7 G. 4, c. 64. § 20,
which enacts that no judgment on an indictment or informa-
tion for felony or misdemeanor, whether after verdict or out-
lawry, or by confession, default, or otherwise, shall be stayed or

reversed, for the insertion of the words, {< against the form qf
the statute" instead of statutes, or vice versa.

C C ) NT KAM A N DATIO i*LAC IT I . A respiting or giving
a defendant farther time to answer, or a countermand of what
was formerly ordered. Leg. H. I.e. 5Q.

CONTRAMA NDATUM. A lawful excuse which the de-
fendant in a suit by attorney allegeth for himself, to show that
the plaintiff hath no cause of complaint* Blount.

CONTRAPOSITIO. A plea or answer. Leg. Hen, I.e. 34.
CONTRA RIENTS. In the reign of King Edward it

Thomas Earl of Lancaster taking part with the barons against
the king, it was not thought fit, in respect of their great power,
to call them rebels or traitors,, but contrarients ; and hence
we have a record of those times called Rotulum Contrarien-
tium.

CONTRATEXERE, to withhold. Si (fn is dedmas con-
trateneat. Leg. Alfredi apud Brompfun, c. 9.

CONTRAVENTION, is the action founded on the breach
of Iaw -bu rrow s . Scotch D ict

.

CONTRIBUTION, contribution Is where every one pays
his share, or contributes his part to any thing. One parcener
shall have contribution against another ; one heir have contri-

bution against another heir, in equal degree 3 and one pur-
chaser shall have contribution against another. Also conusors
in a statute shall be equally charged, and not one of them
solely extended. 3 Rep. 12, 13. &c. On a statute or recog-
nisance there is a contribution and stay till the full age of the
heir, &c. ; and this dolh extend to the lessee for life or years, of
the conusor, who has part of the land liable, and the heir
within age the residue

; for the land of every one of them
ought to he charged equally, because the whole is liable to the
judgment ; and this cannot be, if during the nonage the bur-
then shall fall upon one only. Jenk. Cent. 36* If lands are

mortgaged, and then devised to one person for life, with re-

mainder to another, both devises shall make contribution to

payment of the mortgage-money. Chan. Cos. 22 271. Sue

tit- Mortgage.
Where goods arc cast into the sea, for the safeguard of a

ship, or other goods, &c. abioad in a tempest, there is a contrU
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but Ion among merchants, towards the loss of the owners. See

tit. Insurance.

Contribution k Facienda. A writ that lieth where there

arc tenants in common, that are hound to do one thing, and

one is put to the whole burthen ; as where they jointly hold a

mill pro indiviso, and take the profits equally, and the mill

Billing into decay, one of them will not repair the mill s now

the other shall have a writ to compel him to contribute to the

reparations. And if there be three coparceners of land that

owe suit to the lord's court, and the eldest performs the whole

;

then may he have this writ to compel the others to make their

contribution. So where one suit is required for land, and that

land being sold to divers persons, suit is demanded of them all,

or some of them, by distress, as entirely as if all the land were

still in one. Re^Orig. 175 : F. N. B, 1 62.

CONTROLLER, Fr. couterolleur, Lat. contrarotuhfor.~]

An overseer or officer relating to public accounts, &c. And
we have divers officers of this name, as controller of the king's

household, of the nary, of the customs) of the excise, of the

Mint, &c. ; and in our courts there is the controller of the

hamper, of the pipe, and of the pell, &c. The office of con-

troller of the household is to control the accounts of the green

cloth, and he sits with the lord steward, and other officers, in

the counting-house, for daily taking the accounts of all ex-

penecs of the household. The controller of the navy controls

the payment of wages, examines and audits accounts, and

inquires into rates of stores for shipping, &e. Controllers of

the customs and excise, their office is to control the accounts

of those revenues; and the controller of the Mint controls the

payment of wages, and accounts relating to the same* Con-

troller of the hamper is an officer in the Chancery, attending

the lord chancellor daily in term time, and upon seal days,

whose office is to take all things sealed from the clerk of the

hamper, inclosed in bags of leather, and to note the just number

and effect of all things so received, and enter the same in a

book, with all the duties appertaining to his majesty and other

officers for the same. The controller of the pipe is an officer

of the Exchequer, who writes out summonses twice every year

to the sheriffs, to levy the farms and debts of the pipe; and keeps

a controlmen t of the pipes, &c. Controller of the pell is also

an officer of the Exchequer, of which sort there are two, who

are the chamberlains clerks, that do or should keep a control-

ment of the pell, of receipts and goings out ; and this officer

was originally such as took notes of other officers* accounts or

receipts, to the intent to discover if they dealt amiss, and was

ordained for the prince's better security. Fleta, lib. 1. cap. 18:

stat. 12 Ed. & c. 3* This last seems to be the original use

and design of all controllers.

CONVENIENT, conveniens,'] Of the use of this word,

Sir Edrv, Coke, in his Institutes, says, Non solum quod licet seel

quod est conveniens est considerandmn, nihil quod est inconve-

niens est liciturn. 1 Inst. 6ft. Mr. Hargrave well observes on

the passage, that arguments from inconvenience deserve the

greatest attention ; and where the weight of other reasoning is

nearly on an equipoise, ought to turn the scale. But if the

rule of law is clear and explicit, it is in vain to insist on incon-

veniences.

CONVENT, conventus.~] Signifies the fraternity of an abbey

or prion/, as societas doth the number of fellows in a college.

Brnet. lib. 2. c. 35. See tits. Monastery, Mortmain.

CONVENTICLE, conventiculu?n.2 A private assembly or

meeting for the exercise of religion, first used as a term of

disgrace for the meetings of Wieliffe in this nation, above

two hundred years since, and now applied to the illegal meet-

ings of the nonconformists. It is mentioned in the stats*

2 II. 4. c. 15; 1 H. 6. c. 3 ; and 16 Car. 2. c, 4; which stat.

was made to prevent and suppress conventicles ; and by stat.

2 Li Car. 2. c 1. it is enacted., that if any persons of the age of

sixteen years, subjects of this kingdom, shall he pres.ut at any

conventicle where there are five or more assembled, they shall

he fined 5*. for the first offence, and 10s. for the secjnd ; and

persons preaching incur a penalty of 20/. Also suffering a

meeting to be held in a house, &c. is liable to 20/. penalty,

Justices of peace have power to enter such houses, and seize

persons assembled, &e. And if they neglect their duty, they

shall forfeit 100/. And if any constable, &c. know of such

meetings, and do not inform a justice of peace, or chief magis-

trate, he shall forfeit 51. But the stat. 1 JV. $ M. sL 1. c. 18.

ordains that protestant dissenters shall be exempted from

penalties; though, if they meet in a house, with the doors

locked, barred, or bolted, such dissenters shall have no benefit

from that stat. By stat. 52 G. 3. 155. the act 22 Car. 2, c.1,

was finally repealed. By stat. 10 Anne, c. 2. officers of the

government, &c. present at any conventicle, at which there

shall be ten persons, if the royal family be not prayed for in

express words, shall forfeit 40/. and be disabled. See tits.

Non conformist, Religion

.

COXVENTIO, an agreement or covenant; as A. B. que*

ritur, <3fc. de C. D. &c. pro eo quod non teneat conventionem,

&c. There is a strange record of the court of the manor of

Hatfield, in Com. Ebor. held anno 1 1 Ed. 3. relative to a con-

vention to sell the Devil, and on earnest given, and non-delivery,

action brought ; which on hearing was adjourned in inftrnum.

CONVENTIONE. A writ for the breach of any covenant

in writing, whether real or personal: a writ of covenant. 1kg.

Orig. 115: F. N. B. 145.

CONVENTION. A parliament assembled, but in which

no act is passed, or bill signed. Diet.

The term convention is rather applied to the meeting of the

Lords and Commons, without the assent of, or being called

gether by, the king, and which can only be justified ex

cessitate rei*

Of this nature was the convention-parliament, which re-

stored King Charles IL, and which met above a month before

his return: the Lords by their own authority, and the Com-

mons in pursuance of writs issued in the name of the keepers

of the liberty of England by authority of parliament. And if

this convention had not so met, it was morally impossible that

the kingdom should have been settled in peace.

In a similar manner, at the time of the Revolution, AD.

1688, the Lords and Commons by their own authority, and

upon the summons of the Prince of Orange, (afterward Wil-

liam III.) met in a convention, and therein disposed of the

crown and kingdom. And it is declared by stat. 1 W. § M.d, I

c, 1 . that this convention was really the two houses of parliament,

notwithstanding the want of writs or other defects of form.

If we may be allowed to suppose a possible case, that the

whole royal line should at any time fail and become extinct,

which would indisputably vacate the throne; in this situation

it seems reasonable to presume that the body of the nation,

consisting of Lords and Commons, would have a right to meet

and settle the government: otherwise there must be no govern-

ment at all. liut whenever the throne is full, no national

meeting, nor any meeting pretending to be such, can be legal)

but the parliament assembled by command of the king.

tit. Parliament, and 1 Comm. 151, 2.

The constitution of Great Britain having placed the repre-

sentation of the nation, and the expression of the national will;

in the parliament, no other meeting or convention even Q*

every individual in the kingdom, would be a competent organ

to express that will ; and meetings of such a nature tending

merely to sedition, and to delude the people into an imaginary

assertion of rights, which they had before delegated to then

representatives in parliament, could only tend to introduce

anarchy and confusion, and to overturn every settled principle

of government. An act of parliament was passed in Irelan ,

in the year 1793, to prevent any such meetings or convention^

and a few ignorant individuals, who in the same year had dared

to assemble under that title in Scotland, were quickly ^
pcrscd, and their leaders convicted of seditious practices; I

which they were sentenced to transportation. See farther n

Parliamentj Treason, Seditious Assemblies*
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CONVENTUALS. Religious men united together in a

convent or religious house. CoweL
CONVENTUAL CHURCH. A church that ccmsito of

regular clerks, professing some order of religion: or of dean

and chapter, or other societies of spiritual men,
CONVERSION, is where a person finding or having the

goods of another in his possession, converts them to his own
use, without the consent of the owner, and for which the pro-

prietor may maintain an action of trover and conversion

against him.-—And refusal to restore goods is, prima facie,

sufficient evidence of a conversion, though it does not amount
to a conversion. 10 Rep. 56 : 3 Comm. 152. See tit. Trover.

CON VERSOS. The Jews here in England were formerly

called Convcrsos, because they were converted to the Christian

religion. King Hen. 11 1. built a house for them in London,

and allowed them a competent provision or subsistence for

their lives ; and this house was called Domus Conversorum.

But by reason of the vast expenees of the wars, and the

increase of those concerts, they became a burden to the crown
;

so that they were placed in abbeys and monasteries for their

support and maintenance. And the Jews being afterwards

banished, King Edward 111. in the olst year of his reign, gave

this house which had been used for the converted Jews for

the keeping of the rolls ; and it is said to be the same which
was till latclv enjoyed by the master of the rolls. Blount,

llurg.-. Co. Lit. £hj\. h.

CONVEYANCE. A deed which passes or conveys land

from one man to another. Conveyance by feoffment, and livery,

was the general conveyance at common Jaw; and if there was
a tenant in possession, so that livery could not lie made, then

was the reversion granted, and the tenant always attorned

;

also upon the same reason a lease and release was held to be a

good conveyance to pass an estate; but the lessee was to be in

actual possession before the release. But the lease is now con-

sidered as operating so as to give the possession, which it does

in point of law.

liy the common law, when an estate did not pass by feoff-

ment, the vendor made a lease for years, and the lessee actually

entered; and the lessor granted the reversion to another, and
the lessee attorned: afterwards, when an inheritance was. to be

granted, then likewise was a lease for years usually made, and
the lessee entered (as hefore), and then the lessor released to

him ; but after the Statute of Uses, it became an opinion, that

if a lease for years was made upon a valuable consideration, a

release might operate upon it without an actual entry of the

lessee ; because the statute did execute the lease, and raised ,

an use presently to the lessee: and Serjeant Moor was the tSrst

who practised this way. 2 Mod. 251, °..V2.

The most common conveyances now in use are deeds ofgift,

bargain and sale, lease and release3 Jines and recoveries, sett Ie-

tncnts to uses, eye.

The following farther observations on conveyances at com-
mon law, and those which derive their effect from the Statute

of Uses, are abridged from the long and learned note on I Inst*

871, b\t
to which the curious enquirer is referred for a more

particular investigation of the subject. See also this Diet. tits.

Deed, Estate, Lease and Release. Limitation, Trttsfaj Us€$,

Feoffments and Grants were the two chief modes used

in the common law for transferring property. The most com-
prehensive definition which can be given of a feoffment seems
to be, a conveyance of corporeal hereditaments, by delivery of

the possession, upon, or within view of, the hereditaments

conveyed. This delivery was thus made, that the lord and the
other tenants might be witnesses to it. No charter of feoffment

was necessary ; it only served as an authentication of the trans-

action ; and when it was used, the lands were supposed to be

transferred, not by the charter, but by the livery which it

authenticated. Soon after the Conquest, or perhaps towards
the end of the Saxon government, all estates were called fees:
the original and proper import of the word feoffment is, the
grant of a fee* It came afterwards to signify a grant with
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livery of seisin of a free inheritance to a man and his heirs

:

more respect being had to the perpetuity, than to the feudal

tenure, of the estate granted. In early times, after the

Conquest, charters of feoffment were various in point of form.
In the time of Edward I. they began to be drawn up in a more
uniform style. The more ancient of them generally run with
the words dedi, concessit or donavi. It was not till a later

period that Jeojfavi came into use. The more ancient feofl-

ments were also usually made in consideration of, or for the

homage and service of the feoffee, and to hold of the feoflbr and
his heirs. But after the slat, quia emptores (18 Ed. 1. si. 1.)

feoffments were always made to hold to the chief lords of the

fee, without the words pro homagio el servitio. See farther,

1 Inst. 6\ a : 271. 6.

The proper limitation of a feoffment is to a man and his

heirs; but feoffments were often made of conditional fees (or

of estates tail, as they are now called), and of lift -estates; to

which may be added, feoffments of estates given in frank-mar-

riage and frankalmoigne. To make the feoffment complete,

the feoffor used to give the feoflee seisin of the lauds: this h
what the feudists call investiture. It was often made by sym-
bolical tradition, but it was always made upon or within view
of the lands. When the king made a feoffment he issued his

writ to the sheriff, or some other person to deliver seisin : other

great men did the same ; and this gave rise to powers of at-

torney. See Mad. Farm. pref.

A Ghant in the original signification of the word is a con-

veyance or transfer of an incorjx>real hereditament. As livery

of seisin could not he had of these, the transfer of them WBS
always made by writing, in order to produce that notoriety,

which in the transfer of corporeal hereditaments was produced

by delivery of the possession. But in other respects a feoffment

and a grant did not materially differ.

Such was the original distinction between & feoffment and a

gra?U ; but from this real difference in their subject matter only

a d ifferen ce was sapposed.to exist in their opera Iion . A feajj -

mcnt visibly operated on the possession ; a grant could only

operate on the right of the party conveying. Now as posses-

sion and freehold were synonymous terms, no person being
considered to have the possession of the lands but he who had
at least an estate of freehold in them, a conveyance which was
considered as transferring the possession must necessarily be
considered as transferring an estate of freehold ; or, to speak

more accurately, as transferring the whole fee. But this rea-

soning could not apply to grants • their essential qualitv being
that of transferring things which did not lie in possession ; they

therefore could only transfer the right; that is, could only

transfer that estate which the party had a right to convey. It

is in this sense the expressions are to be understood, that a

feoffment is a tortious and a grant a rightful conveyance. See
tit. Disseisin.

This appears to have been the outline of conveyances at

common law. The introduction of uses produced a great revo-

lution in this respect. Uses at the common law were, in most

respects, what trusts are now. When a feoffment was made to

uses, the legal estate was in the feoflee. He filled the posses-

sion, did the feudal duties, and was in the eye of the law the

tenant of the fee. The person to whose use he was seised,

called the cestui} que use, had the beneficial property of the

lands; had a right to the profits; and a right to call upon the

feoffee to convey the estate to him, and to defend it against

strangers. This right at first depended on the conscience of

the feoflee ; if he withheld the profits from the cestui/ que use,

or refused to convey the estate as he directed, the feoffee was
without remedy. To redress this grievance the writ of sub-

poena was devised, or rather adopted from the common law
courts, by the Court of Chancery, to oblige the feoffee to

attend in court and disclose the trust; and then the court com-
pelled him to execute it.

Thus uses were established : they were not considered a*

issuing out of, or annexed to the land, as a rent or condition.

2 o
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or a right of common ; but as a trust reposed in the I cotter I

that he should dispose of the lands at the discretion of the

cestui/ que use, perm it him to receive the rents, and in all other

respects have the beneficial property of the lands. To all

other persons, except the cestuu que use, the feoffee was as
|

much the real owner of the fee as if he did not hold it to the

use of another: his wife was entitled to dower ; his infant heir

was in wardship to the lord ; and upon his attainder the estate

was forfeited.

To remedy these inconveniences, the stat. 27 H* 8. c 10.

was passed: by which the possession was divested out of the

persons seised to the use, and transferred to the cestui/ que use.

For by that statute it is enacted, <( that when any person shall

be seised of any lands to the use, confidence, or trust of any

other person or persons., by reason of any bargain, sale, feoff-

ment, fine, recovery, contract, agreement, will, or otherwise

:

in such case the persons having the use, confidence, or trust,

should from thenceforth be deemed and adjudged in lawful

seisin, estate, and possession of and in the lands, in the same

quality, manner, and form as they had before in the use."

—

There seems to be little doubt but that the intention of the

legislature in passing this act was utterly to annihilate the

existence of uses considered as distinct from the possession.

But they have been preserved under the appellation of trusts.

The courts hesitated much before they allowed them under this

new name. And at length secret modes of transferring the

possession itself have been discovered, and have totally super-

seded that notorious and public mode of transferring property,

which the common law required, and the statute intended to

restore; and many modifications or limitations of real property

have been allowed, which the common law did not admit. See

tit. Lease and Release.

A son did give -and grant lands to his mother, and her heirs;

though this was a defective conveyance at common law, yet it

was adjudged good by way of use, to support the intention of

the donor, and therefore, by these words, an use did arise to

the mother by way of covenant io stand seised. 2 Lev. 225. A
feoffment without livery and seisin, will not enure as a grant

;

but where made in consideration of a marriage, &c, it has been

adjudged, that it did enure as a covenant io stand seised to uses.

<i Lev. 213.

Tenant in fee, in consideration of marriage, covenanted,

granted, and agreed all that messuage to the use of himself for

life, then to his wife for life, for her jointure, then to their

first son in tail male, &c. Now by these words it appeared,

that the husband intended some benefit for his wife, wherefore

the court supplied other words to make the conveyante sensible.

1 Lutw. 782 J
1 Inst. 271. b. n,

A conveyance cannot be fraudulent in part, and good as to

the rest: for if it be fraudulent and void in part, it is void in

all, and it cannot be divided. 1 JaL Abr. 511. Sed vide

6 Taunt. 369 ' 1 Marsh, 210 : 5 Taunt. 727 : 4 Maule $ S. 66.

Fraudulent conveyances to deceive creditors, defraud purchasers,

&c„ are void, by stats. J 3 Eliz. c. 5: 27 Eliz. c. 4—See tit*

Fraud.

CONVICT AND CONVICTION.
CONVICT, convictus.~\ He that is found guilty of an

offence by verdict of a jury. Staund. P. C. 186. Crampton

saith, that conviction is either when a man is outlawed, or

appeareth and confesscth, or is found guilty by the inquest

:

and when a statute excludes from clergy persons found guilty

of felony, &c, it extends to those wTho are convicted by con-

fession. Cromp. Just. 9. The law implies that there must be

a conviction before punishment, though it is not so mentioned

in a statute r and where any statute makes a second offence

felony, or subject to a heavier punishment than the first, it is

always implied that such offence ought to be committed after

a conviction for the first. 1 Ha?vk. P. C. c. 1 0. § 9- c. 41 . § 3.

Judgment amounts to conviction ; though it doth not follow

that every one w ho is convict is adjudged. A conviction at the

king's suit may be pleaded to a suit by an informer, en a penal

statute: because while in force it makes the party liable to the

forfeiture, and no one ought to be punished twice for the same

offence: but conviction may not be pleaded to a new suit by

the king. 1 Hawk. P. C. c. 10- A person convicted or attainted

of one felony, may be prosecuted for another, to bring acces-

saries to punishment, Sic. Filz. Coron. 379*

Persons convicted of felony by verdict, fire., are not to be

admitted to bail, unless there be some special motive for

granting it ; as where a man is not the same person, &c, for

bail ought to be before trial, when it stands indifferent whether

the party be guilty, or not. 2 Haivk. P. C, c. 15. § 45. &0.

See tit. BaiL— Conviction of felony, and other crimes, disables

a man to be a juror, witness, &c. In our books conviction and

attainder are often confounded. See tit. Attainder.

A magistrate is bound to give a defendant, convicted by him,

a copy of such conviction, on being thereto required, Barn.

Hep* 1720. As to the defendant's right to have a copy of a

record of acquittal, see 1 Barn § AdoL 70.

Summary Proceedings are directed by several acts of par-

liament for the conviction of offenders, and the inflicting of

certain penalties imposed by those acts. In these there is no

intervention of jury, but the party accused is acquitted or con-

demned by the suffrage of such person only as the statute has

appointed for his judge.

Of this summary nature are all trials for offences and frauds

contrary to the laws of the excise, and other branches of the

revenue : which are to be inquired into and determiiu-d bv

the commissioners of the respective departments, or by justices

of peace in the country. And experience has shown that such

convictions are absolutely necessary for the due collection of

the public money ; and are, in fact, a species of mercy to the

delinquents, who would be ruined by the expence and delay of

frequent prosecutions by action or indictment.

Another branch of summary of proceedings is that before

justices of the peace, in order to inflict divers petty pecuniary

mulcts, and corporal penalties^, denounced by act of parliament,

for many disorderly offences; such as common swearing,

drunkennessj vagrancy, idleness, and a vast variety of others

subjected to their jurisdiction. See tit. Justice of Peace, and

the titles of the various offences throughout this Diet These

offences used formerly to be punished by the verdict of a jury

in the court leets, and sheriff's tourn, the king's ancient courts

of law ; and which were formerly much revered and respected,

but are now fallen very much into disuse and contempt

The process of these summary convictions is extremely

speedy* Though the courts of common law have thrown one

check upon them, by making it necessary to summon the party

accused before he is condemned ; which is now held an indis-

pcnsible requisite, and is highly consonant to the general prin-

ciples of justice. See Stra. $6l. 67S: Salic 181:

Raipn. 1405- After this summons, the magistrate may go on

to examine one or more witnesses, as the statute may require,

upon oath; and then make his conviction of the offender in

writing: upon which he usually issues his warrant, cither to

I

apprehend the offender, in case corporal punishment is to be

inflicted on him ; or else to levy the penalty incurred hf

distress and sale of his goods, according to the directions of the

! several statutes which create the offences, or inflict the punish-

ment ; and which usually chalk out the method by which

offenders are to be convicted in such particular cases.

The magistrates ought to state in the conviction the whole

of the evidence for and against the defendant- 8 T. R. 220.

And not merely the legal effect of such evidence in the words

j

of a statute, though the latter form is valid ; but the magi-

strate subjects himself to an information if he endeavour to

I

shelter himself from detection by mis-stating such legal result,

when the evidence would not warrant it 9 F. R. 358.

W here power of conviction is by statute given to a magi-

strate he is the sole judge of the weight of the evidence gives

before him, and the Court of K. B. will not examine whether
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or not he has drawn a right conclusion from the evidence.
8 T. It 588.

A defendant who has been summoned may, on wilful default
of appearance, be convicted of the offence, for if it were other-
wise, every criminal might avoid conviction* Stra. 44. And
if a defendant appear and answer to the information, it cures
the defect of his not being summoned. Burr. Rep. 1786,
Regularly before a magistrate proceeds to hear and determine
a case there should be an information in writing exhibited
against the defendant for the offence, and this must be sup-
ported by the evidence. 1 Ld. Ratjm. 509. But though a
conviction upon an information instantcr is good, yet it ought
then to be declared to be so made, and not grounded upon an
information which is not proved. Ibid. And the evidence
must not be of a fact subsequent to the information. Ibid.

The witnesses must be sworn and examined in the defend-
ant's presence. It is not sufficient to read over the deposition
of a witness in the defendant's presence. 1 T* B, 125.
A summary conviction for any offence created by statute

must negative every exception contained in the clause creatine
the offence. 8 T. It 542.
A conviction must contain an adjudication whether the

punishment be or be not fixed by the statute, 7 T. It 238.
When a penalty is to be sued for within a certain time after

the offence committed, it must appear upon the face of the con-
viction that the prosecutor was within time. 7 K. R. \ ti).

In a conviction on the stat. 5 A?ine, c. 14. for killing game,
the evidence need not, but the conviction must, negative ail the
qualifications mentioned in the act, 22, 23 Car* 2. § 25 :

1 T. 7?. 125; 1 E. It 643 : 5 Manic % S. 206\ See tit Game.
As to the eflcct of pardon, or conditional pardon, to a convict,

see 7 and 8 G. 4. c. 28. § 13. As to facilitating summary pro-
ceedings before justices of the peace, see stat. 3 G. 4. c. 23.

See farther this Dictionary, tit. Justices of Peace : Burn's
Justice, tit. Conviction ; and 4 Comm. c. 20. as to the policy of
extending this summary mode of proceeding.
CONVIVIUM, signifies the same among the laity as pro-

curafio doth with the clergy, viz. when the tenant by reason
of his tenure is bound to provide meat and drink for his lord
once or oftener in the year. Blount.

CONVOCATION, convocation The assembly of the repre-
sentatives of the clergy of the two provinces of Canterbury
and York, heretofore convened, to consult of ecclesiastical
matters in time of parliament. The two convocations were
distinct and independent of each other; and when they used
to tax the clergy, the different convocations sometimes granted
different subsidies. In 22 Henry VIII. the convocation of
Canterbury had granted the king 100,000/., in consideration of
which an act of parliament was passed, granting a free pardon
to the clergy for all spiritual otienees : but with a proviso, that
it should not extend to the province of York, unless its eon-
vocation would grant a subsidy in proportion

; or unless its
clergy would bind themselves individual^ to contribute as
bountifully. This statute is recited at large in Gib. Cod. 77.

All deans and archdeacons were members of the convocation
of their province

; each chapter sending one proctor or repre-
sentative, and the parochial clergy in each diocese of Canter-
bury two proctors; but on account of the small number of
dioceses in the province of York, each archdeaconry elected
two proctors. In York the convocation consisted only of one
house

; but for Canterbury of two houses, of which the twenty-
two bishops formed the upper house ; and before the Reforma-
tion, abbots, priors, and other mitred prelates, sat with the
bishops. The lower house of convocation in the province of
Canterbury consisted of twenty-two deans, fifty-three arch-
deacons, twenty-four proctors for the chapters, and forty-four
proctors for the parochial clergy. Total, 1 44.

By stat. 8 //. 6. c. 1. the clergy in their attendance on the
convocation had the same privilege in freedom from arrest as
the members of the House of Commons, in their attendance on
parliament.

The convocation is still summoned (as a matter of form) bv
the archbishop's writ, under the king s directions, along with
every new parliament, to which assembly it bore analogy in its

constituent parts and primary functions. In those assemblies
subsidies were continually granted, payable by the clergy, and
ecclesiastical canons were enacted. In a few instances under
Henry VIII. and Elizabeth they were consulted as to mo-
mentous questions affecting the national religion. In 1533
the supremacy of the former monarch was approved, and in

1562 the articles of faith were confirmed by the convocation.
Their power to enact fresh canons without the king s licence
was restrained by 25 H. 8. c. 19; and is now farther greatly
limited by several later acts of parliament, such as the act
of uniformity, the act confirming the Thirty-nine Articles
of religion, the acts relating to non- residence, and other
church matters ; and still more perhaps by the doctrine gradu-
ally established in Westminster-hall, that new ecclesiastical

canons are not binding on the laity. It seems therefore im-
possible that any authority of the convocation should be again
exercised in any effectual manner, though on one point (the
doctrinal disputes between Protestants and Papists) this might
perhaps be desirable. During a long period the convocation
(with the exception of 160% when they established some
regulations, and of 1640, an unfortunate precedent, when they
attempted some more) had little business but to grant sub-
sidies, which, however, from the time of Henry VIII., were
always confirmed by act of parliament—an intimation, no doubt,
that the legislature did not wholly acquiesce in their power,
even of binding the clergy in a matter of property. This
practice of ecclesiastical taxation was silently discontinued in
l6'64. See stat. \6 and 17 Car. 2. c. 1. by which the clergy
were first charged in common with the laity, and discharged
from the subsidies before granted in convocation ; but with an
express saving (§ 36. of the act) of their right to tax them-
selves in convocation should they think fit ; but that has never
been done since, the clergy having constantly been charged
with the laity in all public aids. After that period the clergy
assumed, and have been permitted to enjoy, the privilege of
voting in the election of members of the House of Commons

;

and this right appears to be acknowledged bv stats. 10 Anne,
c, 23: IS G. 2, c. 18. See Burnet's Reformation, Oxford
edition, vol. 4-. 508.

It has been observed also, that by this change in the mode
of taxation, the clergy have obtained the solid advantage of
being called upon to pay no heavier taxes than their fellow
subjects, a benefit which was usually denied them when their
own convocations, which were much under the influence of
the divines expecting presents from the court, exercised the
privilege of voting clerical supplies. See Kennett's Hist.
Eng. vol. 3. p. 255. Upon the whole, therefore, clergymen
have little or no reason to complain of their exclusion from the
popular branch of the legislature. Their interests and that of
religion are sufficiently protected by the prelates who still

occupy that place in the great national council which has
belonged to them even from the infancy of the English consti-
tution. Sou ties's Hist. Reformation, rot. 3. c. 3,

It was the natural consequence of this cessation of all
business, that the convocation, after a few formalities, either
adjourned itself, or was prorogued by a royal writ ; nor had it

ever (with the few exceptions above noticed) sat for more than
a few days for the purpose of voting its supply. But about the
time of the Revolution the party most adverse to the then
new order of things propagated a doctrine that the convoca-
tion ought to be advised with upon all questions affecting the
church, and ought even to watch over its interests, as the
parliament did over those of the kingdom. The Commons had
so far encouraged this party, as to refer to the convocation the
great question of a reform in the Liturgy for the sake of com-
prehension. It was not suffered to sit much during the rest

of the reign of William III., to the great discontent of many of
its members: one of the most celebrated of these, Attcrfmru
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(afterwards bishop of Rochester), published a book entitled,

The Rights and Privileges of an English Convocation ; but

however specious the arguments for these rights and privileges

may appear, and even were the perfect analogy of a convoca-

tion to a parliament fully admitted, there could be no doubt

that the king might prorogue it at his pleasure, and that if

neither money were required to lie gran led, nor laws to be

enacted, a session would be very short. The church had by

prescription a right to he summoned in convocation ; but no

prescription could be set up for its longer continuance than the

crown thought expedient, In the year 1701 the lower house

of convocation claimed a right of adjourning to a different day

from that fixed by the upper, with other unprecedented claims,

which were checked by a prorogation. Under the succeeding

reign the convocation was in more activity fur some years than

at any former period, but they soon excited a flame which

consumed themselves by an attack on Hoadtey, bishop of

P>angor, who had preached a sermon abounding with principles

in favour of religious liberty, of which he had been long a

celebrated aaserter. The lower house of convocation, through

the report of a committee, denounced the tenets of this dis-

course, as also those of a work not long before published by the

bishop, as dangerous to the established church. A long (and

for a time celebrated) war of pens took place, known by the

name of the Bangorian Controversy. Hut as the principles of

Hoadley and his" adherents appeared in the main little else

than those of Protestantism and toleration, the sentence of the

laity was soon pronounced in their favour. The convocation

was prorogued in 171?, and had never again sat for any

business. Tindal, 539. [Butter, in his Rem, p. 95. cites 1?20

as the aera of this prorogation.]

The extinction of this Anglican great council has been

deplored by some, and there are not wanting specious argu-

ments for the expediency of such a synod. It might be urged,

that the church, considered only as an integral member of the

commonwealth, and the greatest corporation within it, might

justly claim that right of managing its own affairs which

belongs to every other association. Answers to these and other

suggestions might be, that the representation of the church in

the House of Lords is sufficient for the protection of its

interests, and that the clergy have an influent. e which no other

corporation enjoys over the bulk of the nation, and, finally,

that as the laws now stand the ratification of parliament must

at all events be indispensable for any material change. See

Hattains Hist, of Eng. from Henry VIL to George If, c, 16.

CONVOY. See Insurance, I, 3,

CONUSANCE OF PLEAS. A privilege that a city or

town hath to hold pleas* See Cognisance*

CONUSANT, Fr. connaissant.il Knowing or understand-

ing: as if the son be conusant, and agreed to the feoffment, ike.

Co. Lit.

COOPERT I O. The head or branches of a tree cut down
;

though cooperlio arbornm is rather the bark of timber trees

felled, and the chumps and broken wood. Cowel,

COOPERTUttA. A thicket or covert of wood. Chart de

Foresta y cap, IS.

COPARCENERS, parlicipes.~\ Otherwise called parceners,

are such as have equal portion in the inheritance of an ancestor,

and by law are the issue female, which, in default of heirs

male, come in equality to the lands of their ancestors. Bract.

H6. 2. cap. SO. They are to make partition of the lands
;

which ought to be made by coparceiiers of full age, &e. And
if the estate of a coparcener be in part evicted, the partition

shall he avoided in the whole. Lit. '2
I :> ; 1 Inst. 1 J.'J :

1 Rep, 87- The crown of England i« not subject to coparcenary ;

and there is no coparcenary in dignities, cVc. Co, Lit. QJ.

Stat. L25 II. c. 22. See tits. Descent, Parceners,

COPARTN ERSIII P. Sue tits. Partners and Partnership.

COPE. A custom or tribute due to tfi2 king, or lord of the

soil, out of the lead mines in some parts of Derbyshire; of

which Manlove saith :

—

Egress and regress to the kings highway.

The miners have: and lot and cope they pay ;

The thirteenth dish of ore within their mine,

To the lordfor lot, they pay at measuring time;

Six-pence a toad for cope the lord demands,

And that is paid to the berghm aster s hands, &c.

See also Sir John Pellns's Fodina* Regales, where he treats

on this subject. This word, by Domesday Book, as Mr. Hagar

hath interpreted it, signifies a hill : and cope is taken for the

supreme cover, as the cope of heaven. Also it is used for the

roof and covering of a house ; the upper garment of a priest, &c.

COPIA LIBELLI DELIBERANDA. A writ that lay

where a man could not get the copy of a libel at the hand of a

judge ecclesiastical, to have the same delivered to him. Reg,

Orig. 51.

COPPA. A cop or cock of grass, hay, or corn, divided into

titheable portions ; as the tenth cock, &c. This word in strict*

ness denotes the gathering or laving up the corn in copes, or

heaps, as the method is for barley or oats, &c. not bound up,

that it may be the more fairly and justly tithed ; and in Kent

they still retain the word, a cop, or cap of hay^ straw, &c.

Tltnrn tn Chnui.

COPPER-PLATE ENGRAVINGS.—See title Literary

Property', &c.

COPY, copia.2 In a legal sense the transcript of an original

writing; as the copy of a patent, of a charter, rleed, &c.

A clause out of a patent, taken from the chapel of the Rolls,

cannot be given in evidence ; but there must he a true copy of

the whole charter examined: it is the same of a record. And

if upon a trial some part of an office copy is given in evidence

to prove a deed, which deed is to prove the party's title to the

land in question that gives it in evidence ; if that part of the

office copy given in evidence be not so much of it as doth any

ways concern the land in question, the court will not admit of

it; for the court will have a copv of the whole given, or no

part of it shall be admitted. 1 Lit. Abr. 31%, 313. Where a

deed is inrolled, certifying an attested copy is proof of the

inrolment ; and such copy may be given in evidence. 3 Lev.

387. A common deed cannot be proved by a copy or counter-

part, when the original may be procured. 10 Rep. 92, And

a copv of Li will of iiuids, or the probate, is not sufficient; but

the will must he shown as evidence. 2 Jlol. Abr.74>. Copies

of court rolls admitted as evidence. See at large title JJriufefldK

COPYHOLD.
Tkkvka per copiam rotuli curia>.~\ A tenure of lands in

England, for which the tenant hath nothing to show but the

copy of the rolls, made by the steward of the lord's court; on

such tenant's being admitted to any parcel of land or tenement

belonging to the manor. 4 Rep. 25. This tenure is very rare

in Ireland, A tenure somewhat similar exists in Scotland,

under the denomination of rental-right. Copyhold is called

base fenure, because held at the will of the lord, and Fitzherberl

says, it was anciently tenure in villenage, and that copyhold js

but a new name. See this Diet, title Tenures. III. 13. Somt

copyholds are held by the verge in ancient demesne: and

though they are by copy, yet are they a kind of freehold; tor

if a tenant of such copyhold commit felony, the king hath the

year, day, and waste, as in the case of freeholders: some other

copyholds are such as the tenants hold by common tenure,

called mere copyhold, whose land, upon felony committed,

escheats to the lord of the manor. Kitch, 81. But copyhold

land cannot be made at this day : for the pillars of a copyhold

estate, are, That it hath been demised time out ofmind by copy of

court-roll ; and that the tenements are parcel of, or within, the

manor. I Inst. 5$: 4 Rep. 24.

A copyhold cannot be created by operation of law; and

therefore where wastes are severed from the manor by a grant

of the latter, with the exception of the former, though the

copyholders continue to have a right of common in the wastes




