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(afterwards bishop of Rochester), published a book entitled,

The Rights and Privileges of an English Convocation ; but

however specious the arguments for these rights and privileges

may appear, and even were the perfect analogy of a convoca-

tion to a parliament fully admitted, there could be no doubt

that the king might prorogue it at his pleasure, and that if

neither money were required to lie gran led, nor laws to be

enacted, a session would be very short. The church had by

prescription a right to he summoned in convocation ; but no

prescription could be set up for its longer continuance than the

crown thought expedient, In the year 1701 the lower house

of convocation claimed a right of adjourning to a different day

from that fixed by the upper, with other unprecedented claims,

which were checked by a prorogation. Under the succeeding

reign the convocation was in more activity fur some years than

at any former period, but they soon excited a flame which

consumed themselves by an attack on Hoadtey, bishop of

P>angor, who had preached a sermon abounding with principles

in favour of religious liberty, of which he had been long a

celebrated aaserter. The lower house of convocation, through

the report of a committee, denounced the tenets of this dis-

course, as also those of a work not long before published by the

bishop, as dangerous to the established church. A long (and

for a time celebrated) war of pens took place, known by the

name of the Bangorian Controversy. Hut as the principles of

Hoadley and his" adherents appeared in the main little else

than those of Protestantism and toleration, the sentence of the

laity was soon pronounced in their favour. The convocation

was prorogued in 171?, and had never again sat for any

business. Tindal, 539. [Butter, in his Rem, p. 95. cites 1?20

as the aera of this prorogation.]

The extinction of this Anglican great council has been

deplored by some, and there are not wanting specious argu-

ments for the expediency of such a synod. It might be urged,

that the church, considered only as an integral member of the

commonwealth, and the greatest corporation within it, might

justly claim that right of managing its own affairs which

belongs to every other association. Answers to these and other

suggestions might be, that the representation of the church in

the House of Lords is sufficient for the protection of its

interests, and that the clergy have an influent. e which no other

corporation enjoys over the bulk of the nation, and, finally,

that as the laws now stand the ratification of parliament must

at all events be indispensable for any material change. See

Hattains Hist, of Eng. from Henry VIL to George If, c, 16.

CONVOY. See Insurance, I, 3,

CONUSANCE OF PLEAS. A privilege that a city or

town hath to hold pleas* See Cognisance*

CONUSANT, Fr. connaissant.il Knowing or understand-

ing: as if the son be conusant, and agreed to the feoffment, ike.

Co. Lit.

COOPERT I O. The head or branches of a tree cut down
;

though cooperlio arbornm is rather the bark of timber trees

felled, and the chumps and broken wood. Cowel,

COOPERTUttA. A thicket or covert of wood. Chart de

Foresta y cap, IS.

COPARCENERS, parlicipes.~\ Otherwise called parceners,

are such as have equal portion in the inheritance of an ancestor,

and by law are the issue female, which, in default of heirs

male, come in equality to the lands of their ancestors. Bract.

H6. 2. cap. SO. They are to make partition of the lands
;

which ought to be made by coparceiiers of full age, &e. And
if the estate of a coparcener be in part evicted, the partition

shall he avoided in the whole. Lit. '2
I :> ; 1 Inst. 1 J.'J :

1 Rep, 87- The crown of England i« not subject to coparcenary ;

and there is no coparcenary in dignities, cVc. Co, Lit. QJ.

Stat. L25 II. c. 22. See tits. Descent, Parceners,

COPARTN ERSIII P. Sue tits. Partners and Partnership.

COPE. A custom or tribute due to tfi2 king, or lord of the

soil, out of the lead mines in some parts of Derbyshire; of

which Manlove saith :

—

Egress and regress to the kings highway.

The miners have: and lot and cope they pay ;

The thirteenth dish of ore within their mine,

To the lordfor lot, they pay at measuring time;

Six-pence a toad for cope the lord demands,

And that is paid to the berghm aster s hands, &c.

See also Sir John Pellns's Fodina* Regales, where he treats

on this subject. This word, by Domesday Book, as Mr. Hagar

hath interpreted it, signifies a hill : and cope is taken for the

supreme cover, as the cope of heaven. Also it is used for the

roof and covering of a house ; the upper garment of a priest, &c.

COPIA LIBELLI DELIBERANDA. A writ that lay

where a man could not get the copy of a libel at the hand of a

judge ecclesiastical, to have the same delivered to him. Reg,

Orig. 51.

COPPA. A cop or cock of grass, hay, or corn, divided into

titheable portions ; as the tenth cock, &c. This word in strict*

ness denotes the gathering or laving up the corn in copes, or

heaps, as the method is for barley or oats, &c. not bound up,

that it may be the more fairly and justly tithed ; and in Kent

they still retain the word, a cop, or cap of hay^ straw, &c.

Tltnrn tn Chnui.

COPPER-PLATE ENGRAVINGS.—See title Literary

Property', &c.

COPY, copia.2 In a legal sense the transcript of an original

writing; as the copy of a patent, of a charter, rleed, &c.

A clause out of a patent, taken from the chapel of the Rolls,

cannot be given in evidence ; but there must he a true copy of

the whole charter examined: it is the same of a record. And

if upon a trial some part of an office copy is given in evidence

to prove a deed, which deed is to prove the party's title to the

land in question that gives it in evidence ; if that part of the

office copy given in evidence be not so much of it as doth any

ways concern the land in question, the court will not admit of

it; for the court will have a copv of the whole given, or no

part of it shall be admitted. 1 Lit. Abr. 31%, 313. Where a

deed is inrolled, certifying an attested copy is proof of the

inrolment ; and such copy may be given in evidence. 3 Lev.

387. A common deed cannot be proved by a copy or counter-

part, when the original may be procured. 10 Rep. 92, And

a copv of Li will of iiuids, or the probate, is not sufficient; but

the will must he shown as evidence. 2 Jlol. Abr.74>. Copies

of court rolls admitted as evidence. See at large title JJriufefldK

COPYHOLD.
Tkkvka per copiam rotuli curia>.~\ A tenure of lands in

England, for which the tenant hath nothing to show but the

copy of the rolls, made by the steward of the lord's court; on

such tenant's being admitted to any parcel of land or tenement

belonging to the manor. 4 Rep. 25. This tenure is very rare

in Ireland, A tenure somewhat similar exists in Scotland,

under the denomination of rental-right. Copyhold is called

base fenure, because held at the will of the lord, and Fitzherberl

says, it was anciently tenure in villenage, and that copyhold js

but a new name. See this Diet, title Tenures. III. 13. Somt

copyholds are held by the verge in ancient demesne: and

though they are by copy, yet are they a kind of freehold; tor

if a tenant of such copyhold commit felony, the king hath the

year, day, and waste, as in the case of freeholders: some other

copyholds are such as the tenants hold by common tenure,

called mere copyhold, whose land, upon felony committed,

escheats to the lord of the manor. Kitch, 81. But copyhold

land cannot be made at this day : for the pillars of a copyhold

estate, are, That it hath been demised time out ofmind by copy of

court-roll ; and that the tenements are parcel of, or within, the

manor. I Inst. 5$: 4 Rep. 24.

A copyhold cannot be created by operation of law; and

therefore where wastes are severed from the manor by a grant

of the latter, with the exception of the former, though the

copyholders continue to have a right of common in the wastes



COPYHOLD,

by immemorial usage
;
yet if afterwards a grant of the soil of

those wastes be made to trustees for the use of the copyholders

in free socage, the lands, when inclosed, will be freehold, and

not copyhold. 2 Term Rep. 415, 705.

A copyhold tenant bad originally in judgment of law but an

estate at will
; yet custom so established his estate, that by the

custom of the manor it was descendible, and his heirs inherited

it ; and therefore the estate of the copyholder is not merely at

the rv ill of (he lord, but at the will of the lord according to the

custom of ike manorj so that the custom of the manor is the

life of copyhold estates ; for without a custom, or if copyholders

break their custom,, they are subject to the will of the lord ;

and as a copyhold is created by custom, so it is guided by cus-

tom, <l Rep. 21. A copyholder* so long as he doth his services,

and doth not break the custom of the manor, cannot be ejected

by the lord: if he be, he shall have trespass against him ; but

if a copyholder refuses to perform his services, it is a breat h of

the custom, and forfeiture of his estate.

It appears that estates held by copy of court roll, but not at

the will of the lord, have been deemed freehold by Lord Coke

(see 1 Inst. 5<). Ij) and others; and in order to distinguish them

from the ordinary kind, have been denominated cu.slownryj m--
holds. In consequence of the prevalence of this notion, a con-

siderable number of such tenants claimed a right of voting as

freeholders at the election of knights of the shire. This gave

occasion to a short treatise on this subject, in wbieh the origin of

lands held in this peculiar way is traced ; and it is proved that

though these tenures in some respects resemble freeholds, they

are in truth nothing more than a superior kind of copyhold.

Soon after the publication of this treatise, the stat. I (j. 2. c. 14,

was passed, declaring that no person holding by copy of court-

roll should be entitled to vote at the elections of knights of

the shire. But now by 2 Witt. 4, c. 45, § IQ. copyholds of

the annual value of 10/. give a vote for knights of the shire.

Lands held of a manor, which by the custom are conveyed

by deed of bargain and sale, and also by surrender and admit-

tance, are customary freeholds, and not copyholds. If the lord

of the manor purchase customary freeholds held of the manor,

which are conveyed to him and his heirs by the ordinary

assurances required by the custom, for the transfer of the cus-

tomary freeholds, they will descend to his heirs, and not go with

the manor to the remainder-man. The seignory is suspended

during the life of the tenant lor life, but revives on his decease.

Bingham v. Hoodgate, 1 Rttss. cy M.
The freehold of an estate parcel of a manor, and demiseable

only by leave of the lord, passing by surrender and admittance,

to hold to the tenant and his heirs of the lord by the accus-

tomed rent, &c., is in the lord, and not in the tenant, though

not holden at the will of the lord. 7 E. R. 2^8.

One may hold the prima tonsura, or fore- crop of land, as

copyhold, and another may have the soil, and every other bene-

ficial enjoymod of it, as freehold. 7 E. R* '-00,

lu some manors where the custom hath been to permit the

heir to succeed the ancestor in his tenure, the estates are styled

Copyholds of Inheritance : in others, where the lords have been

more vigilant to maintain their rights, they remain copyholds

for life only. For the custom of the manor has in both cases

so far superseded the will of the lord, that provided the services

be perforated* or stipulated for by fealty, he cannot in the first

instance refuse to admit the heir of his tenant upon his death ;

nor in the second can he remove his present tenant so long as

he lives, though he holds nominally by the precarious tenure of

his lord's will. 2 Com. [)?. 147- And see tit. Ancient Demesne.

If the lord refuse to admit he shall be compelled in Chancery.

2 Cro. 36S. And if the lord refuse to admit a surrenderee, on

account of a disagreement about the fine to be paid, the court

of B. R. will grant a mandamus to compel the lord to admit

without examining the right to the line, 2 Term Rep. 484.

Hut that court will not grant a mandamus to admit a copyholder

by descent ; because without admittance he has a complete

title against all the world but the lord. 2 Term Rep. 198.

One who has a prima facie title to a copyhold is entitled to

inspect the court rolls and take copies of them, so far as relates

to the copyhold claimed ; though no cause be depending for it

at the time. 10 E. R. 835,

Copyholds descend according to the rules and maxims of the

common law (unless in particular manors, where there are

contrary customs, of great antiquity); 1 T. R. 474; hut such

customary inheritances shall not be assets, to charge the heir in

action of debt, &c. 4 Rep> 22 : Kit eft. Though a lease for one

year of copyhold lands, which is warranted by the common law,

shall be assets in the hands of an executor. 1 Vent. l63 t Copy-

holders hold their estates free from charges of dower, being

created by custom, which is paramount to title of dower.

4 Rep. 24. Copyhold inheritances have no collateral qualities

which do not concern the descent ; as to make them assets ; or

whereof a wife may be endowed ; a husband be tenant by the

curtesy, &c. But by particular custom there may be dower

and tenancy by the curtesy, &e. Cro. Eliz. 36 i. There may

be an estate-tail in copyhold lauds by custom, with the co-opera-

tion of the stat. W. 2. And as a copyhold may be entailed by

custom, so by custom the tail maybe cut off by surrender.

I Inst. GO.

Where by special custom a descent of copyhold may be con-

trary to the rules of common law, such custom shall be inter-

preted strictly : thus, where there is a custom within a manor,

that lands shall descend to the eldest sister, where there is

neither a son nor a daughter ; ibis shall not extend to an eldest

niece: but in default of such a son, daughter, and sister, the

lands must descend according to the rules of the common law.

See 12 E. R.62.
Evidence of reputation of the custom of a manor, that, in

default of sons, the eldest daughter, and in default also of

daughters the eldest sister, and in ease of the death of all the

descendants of the eldest daughter or sister, the descendants of

the other daughters or sisters respectively of the person last

seised, vh.mld lake, is proper i > he left to the jury of the exist-

ance of such a custom, as applied to a great nephew (the grand-

son of an elder sister) of the person last seised; although the

instances in which it was proved to have been put in use

extended no farther than those of eldest daughter and eldest

sister, and the son of an eldest sister. Doe, d. Foster, v. Sisson,

12 E. R. 62. The existence of such custom in adjacent

manors seems to be no evidence of the custom in the particular

manor. Ih.

Copyh >M dt >. ending by custom to all the children equally of

the tenant last seised, one of the parceners may maintain eject-

ment on his single demise for his own share. Roe, d. Raper,

v. Lansdalc, 10 East's Rep. 30.

A copyhold may be barred by a recovery by special custom ;

and a surrender may bar the issue by custom. A fine and

recovery at common law will not destroy a copyhold estate

;

because common law assurances do not workupon the assurance

of the copyhold : though copyhold lands are within the stat,

4 II. 7. r. 24. of fines and proclamations, and five years' non-

claim, and shall be barred, 1 RuL Ahr. 53(5. See title Fines*

A plaint may be made in the court of the manor, in the

nature of a real action, and a recovery shall he had in that

plaint against tenant in tail, and such a recovery shall be a dis-

continuance in the estate-tail. 1 Brownl. 121. And the

suffering a recovery by a copyholder tenant for life in the lord's

court is no forfeiture, unless there is a particular custom for it.

1 Nels. Ahr. 507. Copyholders may entail copyhold lands,

and bar the entails and remainders, by committing a forfeiture,

as making lease without licence, ike. ; and then the lord is to

make three proclamations, and seise the copyhold, after which

the lands are granted to the copyholder, and his heirs, &c.

This is the manner in some places, but it must be warranted

by custom* 2 Dane. Ahr. VJ \ : Sid. 314,

Customs ought to be time out of memory, to be reasonable,

Sec. And a custom in deprivation or bar of a copyhold estate,

shall be taken strictly ; but when for making and maintaining,



COPYHOLD.

it shall be construed favourably. Comp. Cop. § 33 : Cro. EL
S7<). An unreasonable custom, as for a lord to exact exorbitant

fines ; for a copyholder for life to cut down and fell timber-trees,

&a is void. A copyholder for life pleaded a custom, that every

copyholder for life might, in the presence of two other copy-

holders, appoint who should have his copyhold after his death,

and that the two copyholders might assess a fine, so as not to be

less than had been usually paid; and it was adjudged a good

custom. 4 Leon. 238. But a custom to compel a lord to make
a grant, is said to be against law ; though it may be good to

admit a tenant. Moor, 788.

If there be a custom within a manor for a lord to grant par-

cels of the waste by copy of court-roll, the land granted by that

mode is well described as copyhold, though the date of the grant

be modern. 3 Bos. $ Put. 34,6*

The lord of the manor has no right to enter on a copyhold

of inheritance, and cut timber for his own use, leaving sufficient

for botes and estovers, unless there be a custom in the manor
for his so doing. IVhitcchurch v. Hohvorihy, S Maule & S. 340.

By the custom of some manors, where copyhold lands are

granted to two or more persons for lives, the person first named
in the copy may surrender all the lands. 1 Nek* Abr. 497.

There arc customs, ratione loci, different from other places : but

though a custom may be applied to a particular place, yet it is

against the nature of a custom of a manor to apply it to one

particular tenant. I Nek. 504- : 1 Luiw. 126.

A single instance of a surrender in fee, by tenant in special

tail, of a copyhold estate, held evidence of a custom within
the manor to bar entails by surrender, though the surrenderer

had not been dead twenty years, and though one instance was
proved of a recoverv suffered bv tenant in toil to bar the entail.

2 Maul. $ Selw. Rep. 92,

A custom that all the customary tenants of a manor having

gardens, pared of their customary tenements respectively, have
immemorially by themselves, their tenants, and occupiers, dug,
taken, and carried away from a waste within the manor, to be

used upon their said customary tenements, for the purpose of
making and repairing grass plats in Ihe gardens parcels of the

same respectively, for the improvement thereof such turf

covered with grass fit for the pasture of cattle, as hath been jit

and proper to be so used at all times of the year, as often and
in such quantity as occasion hath required, is had in law, as

being indefinite and uncertain, and destructive of the common
;

and so is a similar custom for taking and applying such turffor
the purpose of making and repairing the hanks and mounds in,

of andfor the hedges andfences of such customary tenements.

7 EasVs Rep. 121.

There are usually custom-rolls of manors, exhibited on oath
by the tenants; setting forth the hounds of the manor, the
royalties of the lord, services of the copyhold tenants, the

tenures granted, whether for life, &c.? concerning admittances,

surrenders, and the rights of the copyholders, as to taking
timber for repairs, fire-bote, &C. Common belonging to the

tenants, payment of rent, suing in the court of the manor,
taking he riots, &c. All which customs arc to be observed.

Comp. Court, Keep. 21.

When an act of parliament altereth the service, customs,
tenure, and interest of land, in prejudice of the lord or tenant,

there the general words of such an act shall not extend to copy-
holds. 3 Rep. 7. Copyholds are not within the stat. 27 II. 8.

c. 10. ofjointures; nor stat. 32 II. 8. c. 28. of leases, copyholds
being in their nature demisable only by copy : they are not
within the statute of uses, nor are copyholds extendible in

execution j but copyholds are within the statute of limitation

of actions, and the statutes against bankrupts. The lord shall

have the custody of the lands of idiots, &c. And a copyholder
is not within the act 12 Car. 2. c. 24. to dispose of the custody

and guardianship of the heir ; for if there be a custom for it, it

belongs to the lord of the manor. 3 Lev. 3Q5 : 1 Nets. Abr.
492. 522.

Copyholders shall neither implead nor be impleaded for their

tenements by writ, but by plaint in the lord's court held within
the manor; and if on such plaint erroneous judgment be given,

no writ of false judgment lies, but petition to the lord in nature

of a writ of false judgment, wherein errors are to be assigned,

and remedy given according to law. Co. Lit. 60.

Where a man holds copyhold lands in trust to surrender to

another* &c, if he refuses to surrender to the other accord-

ingly, he may be compelled by bill exhibited in the lord's court,

who, as chancellor, has power to do right. 1 Leon. 2, A copy-

holder may have a formedon in descender in the lord's court.

Lessee of a copyholder for life for one year shall maintain an

ejectment. 4 Rep* 2fi : Moor, (>79* It is every day's practice

to bring ejectments to recover the possession of copyholds ; for

defendant by the rule, obliging himself to confess lease, entry,

and ouster, the title only can come in question on the trial- but

the lessor of plaintiff, before he brings his ejectment, should be

admitted. See tit. Ejectment.

A manor is lost when there are no customary tenants or

copyholders ; and if a copyhold comes into the hands of the

lord in fee, and the lord leases it for one year, or half a year,

or for any certain time, it can never be granted by copy after

;

but if the lord alters the manor, &c. T his alienee may re-grant

land by copy. If the lord keeps the copyhold for a long time

in his hand, it is no impediment but that he may after grant it

again by copy. 2 Danv. Abr. 1 76, 1 77* A copyholder in fee

accepts of a lease, grant, or confirmation of the same land from

the lord; this determines his copyhold estate. 2 Cm lG:

Cro. Jac. 253. If a copyholder bargains and sells his copyhold

to a lessee for years, &c. of the manor, his copyhold is extin-

guished. 2 Danv. 205. A copyholder may grant his estate to

his lord, by bargain and sale, release, &e., for between lord and

tenant the conveyance need not be according to custom*

I Nels. 504. A copyholder in other cases cannot alien by

deed ; though he that hath a right only to a copyhold may re-

lease it by deed. And if a copyholder surrenders upon condition,

he may afterwards release the condition by deed. 2 Dan v. !205

:

Cro. Jac. 36. Also one joint copyholder may release to another,

which will be good without any admittance, &c. Ibid.

A copyholder cannot convey or transfer his copyhold estate

to another, otherwise than by surrender; which is the yielding

up of the land by the tenant to the lord, according to the custom

of the manor, to the use of him that is to have the estate; or

it is in order to a new grant, and farther estate on the same.

As to copyhold grants, which are made either in fee or for

three lives, &c, the lord of the manor that hath a lawful estate

therein, whether he be tenant for life or years, tenant by

statute merchant, &c, or at will, is dominus pro tempore, and

may grant lands, herbage of lands, a fair, mill, tithes, &c, and

any thing that concerns lands, by copy of court-roll, according

to custom; and such grants shall bind those in remainder: the

rents and services reserved by them shall be annexed to the

manor, and attend the owners thereof after their particular

estates are ended. 4 Rep. 23 : 11 Rep. 1 8. And if a lord of

the manor for the time being, lessee for life, years, &c, take a

surrender, and before admittance he dieth, or the years or in-

terest determine, though the next lord comes in above the lease

for life or years, or other particular interest, yet he shall be

compelled to make admittance according to the surrender.

Co. Lit. 59. But a lord at will of a copyhold manor cannot

license a copyhold tenant to make a lease for years, though he

may grant a copyhold for life according to the custom: if a

lord for life gives licence to a tenant to make a lease for years,

this lease shall continue no longer than the life of the lord,

g Danv. Abr. 202.

If he that is lord of the manor for the time being admits one

to a copyhold, he dispenses with all precedent forfeitures, not

only as to himself, but also as to him in reversion ; for such

grant and admittance amount to an entry for the forfeiture, and

a new grant ; but a lord by tort cannot by such admittance

purge the forfeiture as to the rightful lord. 1 Lev.Qfi* Grants

by copy of court-roll by infants, &c. will be binding ; and if a
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guardian in socage grants a copyhold in reversion, according
to the custom of the manor/ this shall be a good grant.
L2 RoL Abr. 41. If baron and feme, seised of a manor in right
of the feme, grant a copyhold, this shall bind the feme, notwith-
standing her coverture. 4 Rep. 23. An executor may make
grants of copyhold estates, according to the custom of the manor,
where a devise is made that the executor shall grant copies for
payment of debts. 2 Danv. 1 78.
A manor may be held by copy of court-roll, and the lord of

such manor may grant copies ; and such customary manor may
pass by surrender and admittance, &c. A customary manor
may be holden of another manor, and such customary lord may
grant copies and hold courts; but a copyholder, lord of such a
manor, cannot hold a court baron to have forfeitures, and hold
pleas in a writ of right, &c. 1 Nets. Abr. .524.

All grants of copyhold estates are to be according to the cus-
tom of the manor, and rents and services customary must be re-

served for what acts of the lord in granting copyholds are not
confirmed by custom, but only strengthened by the power and
interest of the lord, have no longer duration than the lord's

estate continueth. Comp. Court Keeper, 421. If by the custom
a copyhold may be granted for three lives, and the lord grunts
it to one for life, remainder to such a woman as he shall many,
and to the first son of his body ; both these remainders are
void

;
and a remainder limited upon a void estate in the

creation will be likewise void. But if by custom it is de-
misable in fee, a surrender may be to the use of one for life,

remainder in tail, remainder in fee. 2 Danv. Abr. 203 ; Cro*
Etiz. 313. It is held, where by the custom of a manor the
lord can grant a copyhold for three lives, he may grant it for

an estate coming within the intent of the custom ; as to A. B.
and his assigns, to hold to him and his assigns for the lives of
three others, and of the longer liver of them successively, &c.
2 Ld.Raj/m, 991, JO00.

The lord of u manor may himself grant a copyhold estate at

any place out of the imuior ; but the steward cannot grant a
copyhold at a court held out of the manor. 4 Rep. 26. Though
the steward may take surrenders out of the manor, as well as

the lord. 2 Danv. Abr. 1*81. A steward is in place of the lord,

and, without a command to the contrary, may grant lands by
copy, &c. But if a lord command a steward that he shall not

grant such a copy, if he grants it, it is void ; and if the steward
diminishes the ancient rents and services, the grant will be
void. Cro. Eliz. (jgg.

Things of necessity done by a steward, who is but in reputed

authority, aTe good if they come in by presentment of the jury

;

as the admittance of an heir upon presentment, &e. Though
acts voluntary, as grants of copyhold, &c. are not good by such

stewards. Cio. Etiz. 6"99» If an under-steward hold a court

without any disturbance of the lord of the manor, though he
hath no patent nor deputation to hold it, yet it is good ; be-

cause the tenants are not to examine what authority he hath,

nor is he bound to give them an account of it. Moor, 110. A
deputy steward may authorise another to do a particular act,

but cannot make a deputy to act in general. 2 Salk. Q5.

In admittances in court upon voluntary grants, the lord is

proprietor ; in admittances upon surrender y
the lord is not pro-

prietor of the lands, but only a necessary instrument of convey-

ance ; and in admittance by descent the lord is a mere instru-

ment, not being necessary to strengthen the heir's title, but

only to give the lord his fine. 4 Rep* 21, 22. The heir of a

copyholder may enter, and bring trespass, before admittance,

being in by descent ; and he may surrender before admittance

;

but he is not complete tenant to be sworn of the homage, or to

maintain a plaint in the lord's court. And if the heir do not

come in and be admitted, on the death of his ancestor, where
the same is presented and proclamation made, he may forfeit

his estate. Cro. EL 90 : 4 Rep. 22. 27-

On surrender of a copyhold, the surrenderor or person

making the same continues tenant till the admittance of the

surrenderee* and the surrenderee may not enter upon the
lands, or surrender before admittance, for he hath no estate
till then though it is otherwise of the heir by descent, who
is ut by course of law, and the custom casts the possession upon
him. Comp. Court Keep. 436. And the heir may devise the
copyhold before he has been admitted. 3 Barn. § Adol. 66*.
A surrender is not of any effect until admittance, and yet the
surrenderee cannot be defrauded of the benefit of the surrender;
for the surrenderer cannot pass away the land to another or
make it subject to any other incumbrances ; and if the lord
refuse the surrenderee admittance, he is compellable in Chan-
ecru. Comp. Cop. § 3Q. A grantee hath no interest vested in
him till he is admitted ; but admittance of a copyholder for life

is an admittance of him in remainder, for they are but one
estate, and the remainder-man may, after the death of tenant
for life, surrender without admittance. 3 Lev. 308 : Cro. EL 504.
The title to copyhold lands relates back to the time of the

surrender, as against all persons except the lord ; so that the
surrenderee may recover in ejectment against the surrenderer
on a demise laid between the times of surrender and admit-
tance. 1 Term Rep. K. B. 600.

Every admittance upon a descent or surrender may be
pleaded as a grant ; and a person may allege the admittance of

his ancestor as a grant ; and show the descent to him, and that
he entered, &e. But he cannot plead that his father was seised

in fee, &c, and that he died seised, and the land descended to

him, 2 Dane. 208. Admittance on surrenders must in all

respects agree with the surrender, the lord having only a cus-

tomary power to admit secundum J'ormam et effecturn sursum-
reddilionis. 4 Rep. 26. If any are admitted otherwise, they
shall be seised according to the surrender; yet where a volun-
tary surrender is general, without saving to whose use, a subse-
quent admittance may explain it. 2 Danv. 187. 204.

In voluntary admittances, if the lord admits any one contrary

to custom, it shall not bind his heir or successor. If a copy-
holder surrender to the use of another, and after the lord, hav-
ing knowledge of it, accepts the rent of such other out of
court, this is an admittance in law; and any act, implying the
consent of the lord to the surrender, shall be adjudged a good
admittance. 1 \els, Abr. 49 > Ff the steward accept a fine of
a copyholder, it amounts to an admittance. 2 Danv. 18[). But
delivering a copy is no admittance.

An enclosure made from the waste twelve or thirteen years
before, and seen by the steward of the same lord from time to

time without ohjection made, may be presumed by the jury to

have been made by the licence of the lord, and ejectment can-
not be brought against the tenant without previous notice to

throw up the land. 11 E. R. 56.

Where a widow s estate is created by custom, that shall be
an admittance in law ; and her estate arising out of that of her
husband's, his admittance is the admittance of her. Ilut. 1 8.

And she who hath a widow's estate by the custom of the
manor, upon the death of her husband, need not pay a fine to

the lord for the estate ; for this is only a branch of the hus-
band's. Hob. 181. When a custom is, that the wife of every
copyholder for life shall have her free bench, after the death
of the baron, the law casts the estate upon the wife, so that

she shall have it before admittance, &C. 2 Danv. 184?. But
if a wife is entitled to her free bench by custom, and a copy-
holder in fee surrenders to the use of another, and then dies, it

has been adjudged that the surrenderee should have the land,

and not the wife, because the wife's title doth not commence
till after the death of her husband ; but the plaintiff's title

begins with the surrender, and the admittance relates to that.

1 Inst. 59: 1 Salic. 185.

The widow's title commenced not by the marriage ; if it did,

then the husband could do nothing in his lifetime to prejudice

it , but it is plain he may alien or extinguish his right, so as to

bind the estate of the widow ; the free bench grows out of the

estate of the husband ; and it is his dying seized which gives the
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widow a title, and as the husband has a defeasible estate, so the

wife may have her free-bench defeated. 4 Mod. Rep. 452, 453.

Kn! lies on the Tolls of a manor of admissions of tenants in re-

mainder after the determination of the estate of the last tenant's

widow, who held during his chaste viduitu, are evidence of a

custom for the widow to hold on that condition, so as to main-

tain ejectment against her for a forfeiture on proof of her in-

continence, although there was no instance in fact stated on

the rolls or known of such a forfeiture having been enforced,

] 0 East's Rep. 520.

A copyholder may surrender in court by letter of attorney,
,

and out of court by special custom. 9 Rep. 75, 76. A copy-

holder being in Ireland, the steward of a manor here made a

commission to one to receive a surrender from him there ; and it

was held good. 2 Da nr. J SI.

The intent of surrenders is, that the lord may not be a

stranger to his tenant, and the alteration of the estate. As a

copyholder cannot transfer his estate to a stranger by any other

conveyance than surrender, so if one would exchange a copy-

hold with another, both must surrender to each other's use, and

the lord admit accordingly. Comp. Cap. s. ')f).

With respect to the devising of copyholds, the law for-

merly was, that no such devise could be made without a sur-

render to the use of the party's will; and that the lands did

not then pass by the will, but by the surrender, the will being

considered only as declaratory of the uses of the surrender.

Many evils were found to result in the cases of creditors,

wives, and children, from this necessity of a surrender to a will,

and the courts of equity were astute in finding reasons for

supplying the surrender, with due precaution, in favour of the

claim's of the several parties. See 3 P. IVms. <)$. in n.

All these questions are now set at rest by a statute passed for

that purpose, 55 G. 3. c. l$2. by which it is enacted, that in

all cases where, by the custom of any manor in England [or

Ireland, though instances of copyhold are rare there], any

copyhold tenant of such manor may by will dispose of or

charge land' surrendered to the use of the will, every dispo- 1

sition or charge of any such copyhold, made by the will of any

person who shall hereafter die, shall be as valid and effectual,

although no surrender shall have been made to the use of the

will, as if such surrender had been actually made. On admis-

sions under testamentary dispositions, the steward is allowed to

charge his fees, as in cases of a surrender to the use of the

will. § 2. The act shall not render invalid any devise of copy-

hold which would be valid if the act had not been made. § 3.

Since this act, a copyhold will pass under a general devise of

real estate, though there be no surrender to the use of the

will. 7 Bmg. 275 : 2 Sim. % Slu. 229 : 6 Mad. 323.

In the case of copyholds devised to charitable uses, the want

trf surrender is made good, not by the discretion of the court,

but by the strong and general words of stat. 43 Eliz. c. 4.

Attorney-General v. Rurdctt, 2 Fern. 755: Dukes Char.

Uses, 84: Attorney-General v . Andrews, 1 Fez 225.

A cestui (pte trust may devise an interest in land, &c. without

surrender ; and if copyhold lands are in mortgage, the mort-

gagor can dispose of the equity of redemption by will, without

\ii\v surrender made; because he hath at that time no estate in

the land, whereof to make a surrender* Prceced. Cane. 320.

322. One joint tenant may surrender his part in the lands to

the use of his will, &c* And where there are two joint tenants

of a copyhold in fee, if oue of them make a surrender to the

use of his will, and die, and the devisee is admitted, the sur-

render and admittance shall bind the survivor. 2 Cro. 100,

A surrender of copyhold lands to the use of a will only ope-

rates on the estate which the surrenderor had at the time of

the surrender ; and therefore if a copy holder, having an estate

pour autre vie, surrender all his estate in possession, remainder

or expectancy, to the use of his will, and afterwards take the

fee by descent, and then dispose of the fee by will, the fee will

not pass by it. (> Term Rep. 63.

Devisees of contingent remainders in a copyhold, not beitiff

in the seisin, cannot make a surrender of their interest, nor

will such a surrender operate by estoppel against the parties

or their heirs. 11 E. R. l4&
A surrender may not be to commence tn futuro, as after the

death of the surrenderor, &c. March* 177* A copyholder

I cannot surrender an estate absolutely to another, and leave a

, particular estate in himself, though he may surrender to uses,

&c. A copyholder surrendered to the use of his wife and

younger son, without mentioning what estate, and adjudged

that they bad 2n estate for life. 4<Rep. 29. If a man having

brought a copyhold to himself, his wife and daughter, and

their heirs, afterwards surrender it to another, and his heirs,

for securing a sum of money; after his death, the surrenderee

shall not be entitled to the hind, it being an advancement for

the wife and daughter. 2 Vern. J 20.

'A feme covert may receive a copyhold estate, by surrender

from her husband, because she comes not in immediately bj

him, but bv l he admittance of the lord, according to the sur-

render. 4 Rep. 2[). h. A feme covert is to be secretly examined

by the steward, on her surrendering her estate. Co. Lit 50,

An infant surrendered his copyhold, and afterwards entered at

full age, and it was held lawful, though the surrenderee was

admitted. Moor, 5^7-

By the general custom of copyhold estates, copyholders may

surrender in court, and need nol allege any particular custom

to warrant it ; but where they surrender out of court, into the

hands of the lord by customary tenants, &c, custom must be

pleaded. U Rep. 75 : 1 Rol. Abr. 500. Surrenders out of

court are to be presented at the next court : for it is not an

effectual surrender till presented in court. Where a copyholder

in fee surrenders out of court, and dies before it is presented,

vet the surrender, being presented at the next court, will stand

good, and cestui tjue use shall be admitted; so if cestui que use

dies before it is presented, his heir shall be admitted. But if

the surrender be not presented at the next court, it is void.

Co. Lit. 62: 2 Danv. 188. If the tenants by whose hands the

surrender was made shall die, and this upon proof is presented

in court, it is well enough. 4 Rep. 2Q.

Where, by the custom of a manor, surrenders are not re-

quired to be presented within a definite time, an incumbrancer

whose family is not enrolled till after a subsequent incum-

brancer, wTill not be postponed, though the subsequent incum-

branci r had no notice of the prior charge, for the first in-

cumbrancer has priority at law, and in this case equity will

follow the law. H orlock v. Priestly, 2 Sim. 75.

Tenants refusing to make presentment are compellable in

the lord's court. And by surrender of copyhold lands to the

use of a mortgagee, the lands are bound in equity, though the

surrender be not presented at the next court, 2 Salh 449*

When a copyholder surrenders upon condition, and this is pre-

sented absolutely, the presentment is void: but where a con-

ditional surrender is presented, and the steward omits entering

the condition, on proof thereof the condition shall not be

avoided; but the rolls shall be amended. 4 Rep. 25. Acnpy-

holder may surrender to the use of another, reserving rent with

a condition of re-entry for non-payment, and in default of

payment may re-enter. Ibid. 21*

If a copyholder of inheritance takes a lease for years of hi*

copyhold estate, it is a surrender in law of his copyhold.

Where there is a tenant for life, and remainder in fee, he in

remainder may surrender his estate, if there be no custom to

the contrary.
*
3 Leon. 32$. If a surrender is made with re-

mainders over, case lies, for him in remainder, against a copy-

holder for life, who commits waste, &c. 3 Lev. 1 28. A sur-

renderee of a reversion of a copyhold is an assignee within the

equity of the stat. 32 II. 8, c. 34*. to bring action of debtor

covenant against lessee, &c. 1 Saltc. 185. A copyholder in fee

surrenders to the use of one for life, with remainder to another

for life, remainder to another in fee ; as the particular estates
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and remainders make but one estate, there is but one fine due
to the lord. 2 Day. 191.
The fruits and appendages of a copyhold tenure, that it hath

in common with free tenures are, fealty* services (as well in
rents as otherwise), reliefs, and escheats. The two latter

belong only to copyholds of inheritance; the former to those
for life also. But besides these, copyholds have also heriots,

wardship, and fines. Heriots are incident to both species of
copyhold, but wardship and fines to those of inheritance only.
Wardship in copyhold estates partakes both of that in chlvalrv
and that in socage. Like that in chivalry, the lord is the legal

guardian, who usually assigns some relation of the Infant tenant
to act in his stead

; and he, like guardian in socage, is account-
able to his ward for the profits. Of fines, some are in the
nature of primer seisins, due on the death of each tenant:
others are mere fines for the alienation of the lands. In some
manors only one of these sorts can be demanded ; in some both,
and in others neither. They are sometimes arbitrary and at

the will of the lord, sometimes fixed by custom : but even
when arbitrary, the courts of law, in favour of the libertv of
copyholders, have tied them down to he reasonable in their

extent: otherwise they might amount to a disherison of the
estate* No fine therefore is allowed to be taken upon descents
or alienations (unless in particular circumstances) of more than
two years' improved value of the estate. 2 Ch. Rep. 154 See
2 Comm. 97. As to the mode of calculating the fine where the
estate is in several lives, see IVifson v. Iloare, 2 B. § AtfoL

8&0, In settling the value of the fine, the tenant is not con-
cluded by the amount of rent he may have received on the
premises, but may show their value to be less. 7 Ring. 327.

Fines are paid to the lord on admittances; and may he due
on every change of the estate by lord or tenant. The lord may
have an action of debt for his fine, or mav distrain by custom.
4 Rep. 27: 13 Rep. 2.

A covenant made by a copyholder with a stranger to assign

and surrender his copyhold to him, which covenant is after-

wards presented by the homagee, does not give the lord any
right to a fine before admission, J 7\ R IH±. The lord mav
recover from a copyholder the fine assessed by him on admit-
tance, not exceeding two years' value of the tenement,
although there be no entry of the assessment of such fine on
the court rolls, but only a demand of such a sum for a fine, after

the value of the tenement had been found by the homagee.
6 E. R. 56'.

Tenants in coparcenary of a copyhold estate are in law but
one heir: and it seems that they are entitled to admittance
upon the payment of one fine. 4 I). ey R. 6^5 : S. C. 3 B. cyC
173.

A copyholder in fee surrendered to the uses of his will, and
devised successive estates to A. and B., remainder to his own
right heirs. After the death of the copyholder, A. and B. dis-

claimed; released all their interest to the heir-at-law, and
refused to be admitted. It was determined, that as the legal

estate was in the testator, and descended to his heir-at-law, he
was entitled to be admitted in the character of heir as tenant
in possession, though it was objected that the lord would then
be deprived of the fines due in respect of the intermediate
interests vesting in, and conveved by, the devisees. R. v.

JVilson, W B. $"(\ SO.

An fteriol is a duty to the lord, rendered at the death of the

tenant, or on a surrender and alienation of an estate, and is

the best beast or goods, found in the possession of the truant

deceased, or otherwise, according to custom. And for heriots,

reliefs, &c. the lord may distrain, or bring action of debt.

—

PlomL £)G,

Jt seems that a custom for the homage to assess a compen-

sation in lieu of he riot, to be paid by an in-coming copyholder,

on surrender or alienation, is not good. 1 Bos. 4" Pvl- 282.

See tit. Heriol.

Where a copyhold tenement, holden by heriot custom,

becomes the property of several, as tenants in common, the lord

VOL. I.

is entitled to a heriot from each of them ; but if the several
portions are re-united in one person, one heriot only is payable.
6 B.$C.2. ™

Relief is a sum of money which every copyholder in fee, or
freeholder of a manor, pays to the lord, on the death of his
ancestor, and is generally a year s profits of his land. See tits.

Tenure, Relief.

Services signify any duty whatsoever accruing unto the
lord from tenants; and are not only annual and accidental,

1

but corporal, as homage, fealty, &c* Camp. Court Keep. 7,
S, 9, &e.

Copyholds escheat, and areforfeited in many cases ; escheat
of a copyhold estate is either where the lands fall into the hands
of the lord for want of an heir to inherit them, or where the
copyholder commits felony, &c. Jiut before the lord can enter
on an estate escheated, the homage jury ought to present if.—
Forfeitures proceeding from treasons, felonies, alienation by
deed, &c, a presentment of them must be also made in court,

that the lord may have notice of them. A copyholder refusing
to do suit of court, being sufficiently warned, is a f orfeiture of

his estate, unless he be prevented by sickness, inundations of
water, &c. If the lo:d demandeth his rent, and the copyholder
being present, denies to pay it at the time required, this is a

forfeiture ; but if the tenant be not upon the ground when
demanded, the lord must continue his demand upon the land,

so that by continual denial in law, it may amount to a denial

in fact : though it is said there must be a demand from the

person of the copyholder, and a wilful denial, to make a for-

feiture.

If a copyholder do not perform the services due to his lord •

or if he sue a replevin against the lore], upon the lord's lawful

distress for his ivnt or services, these an- forfeitures. 1 f the

lord upon admittance of a copyholder, the fine by the custom
of the manor being certain, demandeth his tine, and the copy-
holder denieth to pay it upon demand, this is a forfeiture.

Upon the descent of any copyhold of inheritance, the heir

by the general custom is tied, upon three solemn proclama-
tions made at each of three several courts, to come in and be
admitted to Ids copyhold ; or if lie faileth t lie rein, this failure

worketh a forfeiture.

The proclamations need not enumerate the particular estate

of which the tenant died seized. 3 7\ R. 16*2. Nor is it ne-
cessary they should be proved by viva voce testimony. The
entry in the court rolls is sufficient. Ibid, A person claiming

to be admitted as heir need not lender himself to be admitted

at the lord's court, if the steward upon application to him out
of court has refused to admit him. £ Maul, Sc SelfV* Rep. 87.

A lord of a manor cannot seize a copyhold estate as forfeited

pro defectn (encut is without a custom : therefore when on the

death of a copyholder of inheritance, the lord, after three pro-

clamations for the heir to come in, seized the estate into his

hands, and afterwards granted it in fee to another, the court

considered it as an absolute seizure, and consequently irregular,

there being no custom to warrant it, and being irregular as an

absolute seizure it could not afterwards be set up by the lord

as a seizure quousque. S T. R. 1 62.

A forfeiture of a copyhold estate can only be taken advan-

tage of by him who is lord at the time of the forfeiture, except

in those cases where the act of forfeiture destroys the estate.

3 % R. 16&
An idiot, lunatic, .^c, though able to take copyholds, yet

are unable to forfeit them: and in respect to others, forfeit-

ures may be mitigated by custom, and the copyholder only

amerced. By stat. I IV. 4. c. 6*5. § 3— 10. on default of infants

and feme coverts appearing to be admitted tenauts to copyhold

lauds, the lord or his steward may name a person to be guardian

or attorney for them, and by such guardian, &c. admit them:

and if the usual fine thereon be not paid in three months,

being demanded in writing, the lord may enter on the copy-

hold, receive the rents, &c, till the fine is paid with all

charges. And by this statute no infant or feme covert shall

2 p
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forfeit any copyhold lands for their neglect to come to court to

be admitted, or refusal to pay any fine.

This statute, which was founded on a former act, <) G. I.

c. 29. also extends to the case of lunatics acting by their com-

mittee. §11. of tins act, in conformity with former laws,

provides for the surrendering of copyhold lands by attorneys,

for the purpose of suffering recoveries.

The general custom of copyholds allows a copyholder to

make a lease for one year of his copyhold estate, and no more,

without incurring a forfeiture : but a copyholder may make a

lease for one year, and covenant with the lessee, that, after the

end of that year, he shall have the same for another year, and

so from year to year during the space of seven years, &e., and

be no forfeiture, Cro. Jac. 300. For this does not amount

lo a lease, but is only a covenant, subjecting the covenantor to

an action for damages. Though a copyholder may not make

a lease to hold for one year, and so from year to year during

his life, excepting one day yearly, &c, which will be a for-

feiture, being a mere invasion. But a licence to lease may be

had. A woman who was a copyholder in fee married, her

husband made a lease for years, not warranted hy the custom,

which was a forfeiture ; the husband died ; and adjudged that

the lord shall not take advantage of this forfeiture after his

death, but the wife shall enjoy the estate. Cro. Car. 7* And
see 4 Rep. 21—25. &c.

Livery upon any conveyance of a copyhold estate amounts

to a forfeiture. And yet if a copyholder for life surrender to

another in fee, this is no forfeiture ; for it passe th by the

surrender to the lord, and not by livery.

If copyholder for life cut down timber-trees, it is a forfeiture

of his copyhold ; though such copyholder may take house-bote,

hedge-bote, and plough-botc, upon his copyhold, of common
right, as a thing incident to the grant ; if he be not restrained

by custom, to take them by the assignment of the lord or his

bailiff. Where a copyholder for life fells timber-trees, the lord

may take them, and the estate is forfeited ; but if under-lessee

for years of' a copyholder cut down timber, this shall not be a

forfeiture of the copyhold estate, but the lord is put to his

action on the case against the lessee. 1 Bulst. 150 .* Style, 233.

A copyhold granted to two for their lives successively, where the

custom of the manor is, that they shall not fell trees ; if the first

copyholder for life cut down trees, &c., it is not only a forfeiture

of his own estate for life, hut of him in remainder. Moor, 4-9.

In other cases, a copyholder for life, committing waste, shall

not forfeit the estate of him in remainder. Cro. FJiz. 880. If

copyholder for life, where the remainder is over for life, com-

mits a forfeiture by waste, &c, he in remainder shall not enter,

but the lord. 2 Dan v. A copyholder committing waste

voluntary, or permissive, this is a forfeiture : voluntary, as if

he pull down any house, though built by himself; lop trees,

and fell them, plough up meadows, w liereby the ground is made
worse, &c. Permissive, if he suffer the roof of the house to

let in rain, or the house to fall ; or if he permit his meadow-
ground to be surrounded with water, so that it becomes marshy,

or his arable land to be thus surrounded, and become unprofit-

able, &e. ; these and the like are forfeitures. See 2 Da?iv.

Ahr. 192, 193. 396. #c. : 1 Nets. Abr. 509, 510. Although

the property in the mines be in the lord, yet the copyholder has

a sufficient possession to maintain trespass against one who breaks

and enters the subsoil, though no trespass is committed on the

surface* Lewis v. Brantluvaite, 2 B. Adol. k>7.

If a feme copyholder for life takes husband, who commits

waste and dies, the estate of the feme is forfeited ; though not

if a stranger commit the waste without the assent of the

husband. 4} Rep, 37. Sed {pi. the difference between copyholder

for life and copyholder in fee, in this respect ; unless waste

is distinguished from other forfeitures ?

Most forfeitures are caused by acts contrary to the tenure

:

but a succeeding lord of a manor shall not have any advantage

of a forfeiture by waste done by a copyholder in the time of

his predecessor. 2 Sid. 8. But the lord may seize copyhold

land quousque in virtue of a right which accrued to the pre-

ceding lord, on default of the heir coming in to be admitted.

1 Barn. $ Adol. If a present lord doth any thing

whereby he acknowledges the person to be his tenant after

forfeiture, this acknowledgement is a continuation of his estate.

Cokes Cop. c. 1

.

The lord may enter for wraste committed by a copyholder for

life, though there be an intermediate estate in remainder

between the estate of copyholder for life and the lord's rever-

sion, 2 Maui # Seltv. Rep. 6$. The lord may have an in*

junction, and account of waste in equity. 3 Meriv. 6*73,

The Court of Chancery will sometimes relieve against a

forfeiture for waste, and compel the lord to re-admit, on receiv-

ing satisfaction for the injury he has sustained. Such relief

is particularly given where the waste is committed through

ignorance, or where the waste is merely permissive, and there

has not been an obstinate perseverance in neglecting to repair

after notice. 1 C. C. 95 : Pre. Ck. 5f)8. Another instance in

which relief against forfeiture for waste is said to be proper, is

where the lessee of a copyholder commits waste without hi*

direction or privity. Toth. 231. But in this latter case it may

be doubted whether the waste is a forfeiture. See Mo, 40,

Also, when the estate is forfeited for non-payment of rent,

a fine, or such things, where a value may be set on them, and

compensation made the lord on any laches of time, the tenant

may be relieved : for there the land is but in nature of a secu-

rity for those sums. Preced. Chan. 56"9. 572.

A copyhold of inheritance is not forfeited by a conviction

for felony without attainder, unless there is a special custom

in the manor* 3 B. Aid. 5 i 0. A pardon restores a copy-

holder who has committed felony to his competency to hold

lands; and unless the lord has seized the copyhold, the copy-

holder may secover it on his pardon from a person who has

ousted him. 5 Bant. $ C. 584>.

In ease of making a leas- for years, without licence, and not

warranted by custom, found to be forfeiture at law, equity hu

nothing to do with it, to give any remedy ; it is like to a feoff-

ment made, or line levied by particular tenants, against which

there can be no relief. Ibid. 574-. Where copyhold lands are

purchased in fee, in trust for an alien, the lauds are not st-

able bv the king: nor is the trust forfeited to him ; for if the

lands were forfeited as purchased for such alien, then the lord

of the manor would lose his fines and services, &e. Hard. -KM.

By stat. 10 G. 2. c. 26". copyhold estates of poor prisoners

mav he assigned to creditors, and the assignees admitted by the

lord, on paying the usual fine due on a surrender, &c; and see

stat. 1 G, 3. c. 17. § M. &s to Insolvents.

The admission of infants and feme coverts entitled by descent,

or surrendered to the use of a will, is regulated by stat 9 G. h

c. And the stat. 5 G. 3. c. 4fi. (explained by 0' G. 3. c. 49-)

compels the steward to receive the stamp duty on admission,

&c, at the same time he receives the fees of court.

See farther Bac. Ab. tit Copyhold. (7th ed.) Walkmsi

Treatise an Copyholds.

COPY-R IGHT. The exclusive right of printing and pub-

lishing copies of any literary performance ; extended also to

music, engravings, tSre. See tit. Literary Property.

CORAAGE, coraagiwti.] A kind of extraordinary impo-

sition, growing upon some unusual occasion, and seems to be

of certain measures of corn : for corns tritici is a measure of

wheat. See Bract, lib. 2, c. Il6: Numb. 6'. Numb. 8. Blount.

rORAGLK. A small boat used by fishermen on some parts

of the river Severn, made of an oval form, of split sallow twigs

interwoven, and on that part next the water covered tffth

leather, in which one man, being seated in the middle, will

row himself swiftlv with one hand, while with the other he

manages his net or fish-tackle; and, coming off the water,
,

he

will take the light vessel on his back, and carry it home. Ihw

boat is of the same nature as the Indian canoes : though not 01

the same form, or employed to the like use. But qucre li not

long out of use i
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CORAM NON JUDICE, is when a cause is brought and
determined in a court whereof the judges have not any juris-
diction: then it is said to be coram non judice, and void.

2 Cro. .351.

CORBEL STONES, are stones wherein images stand : the
old English corbel was properly a niche in the wall of a
church, or other structure, in which an image was placed for
ornament or superstition: and the corbel stones were the
smooth polished stones, laid for the front and outside of the
corbels or niches. The niches remain on the outside of very-

many churches and steeples in England, though the little

atatues and reliques are most of them broken down. Faroek.

Antiq. 575.

COK1) OF WOOD, is a quantity of wood eight feet long,
four feet broad, and four feet high, ordained by the statute.

CORDAGE, Fr.] Is a general appellation for all stuff to

m tike ropes, and for all kind of ropes belonging to the rigging
of a ship ; it is mentioned in 15 Car. 2. e. 13. and see stal.

25 G* 3. e. 56". against frauds in the manufacture of cordage for

shipping. See Sail Cloth.

COR DIN E R. See Cordwainer.
CORETES. From the Brit. Cored, pools, ponds, &c.

—

Et cum sitis piscibus et coretibus anguillarum et cum toto ter~

ritorio suo. Du Fresne.

COIUUM FORiSFACERE. Was where a person was con-

demned to be whipped ; which was anciently the punishment
of a servant. Corimn pcrderc, the same : and eorium redimere
is to compound for a whipping.

CORN.
The laws relating to the importation and exportation of corn

have been heretofore very uncertain, fluctuating, intricate, and

contradictory—the exportation at one time not being per-

mitted without the royal licence, and being at other times

encouraged by bounties: the importation being from time to

time permitted or restrained by various acts, imposing duties

and regulations; repealed, altered, and re-enacted on the spur

of the occasion.

The following acts are at present in force on this subject :—
By stat. 11 G. 2. r. 22. if any person use violence on another

person, to hinder him from buying or carrying corn to any sea-

port town, to be transported, &c.3 he shall be imprisoned by

two justices for not more than exceeding three months, and be

publicly whipped, &c ; and committing a second offence, or

destroying granaries or corn in any boat or vessel, to be

adjudged a felon, and transported for seven years. By this act

the hundred was made liable to damages not exceeding 100/.;

hut this part of the act is repealed by 7 and 8 G. 4, c. 27* See

tit. Hundred.
To preserve the markets of corn uninterrupted, it is enacted

by $6 G. 8. r. 9« that persons hindering the buying of com, or

seizing it in its progress from place to place, shall be punished

by imprisonment in the house of correction, § 1. Persons con-

victed of such offence a second time, and persons destroying

storehouses or carrying corn away therefrom unlawfully, are

punishable by seven years' transportation, § 2.

The intercourse of corn between Great Britain and Ireland

was regulated by various acts after the Union. At length by

stat. 36 G. 3. c. 97. the free interchange of every species of

grain (the product of either country, 47 G. 3. c. 7.) was per-

mitted between the countries without respect to the prices, and

without any duties or bounties.

By stat. 54 G« 3. c. 6'9. to permit the exportation of corn,

grain, meal, malt, and flour, from any part of the United

Kingdom, without payment of duty or receiving of bounty, all

duties and bounties on the exportation of corn are repealed
;

and it is enacted, that it shall be lawful for any person to export

at ail times from any port of the United Kingdom, any corn,

&C, without the payment of any duty of customs thereon; and

that no person shall be entitled to any bounty upon or in respect

of the exportation of any com, &c.

By stat. 9 G. 4. c. fiO. corn, grain, meal, and flour, the
growth and produce of any foreign country, or of any British
possession out of Europe, is allowed to be imported into the
United Kingdom for consumption, upon payment of certain
duties, regulated from time to time according to the average
price of British corn made up and published in manner required
by the act ; to be collected as duties of customs under 6 G- 4.

c- 111. (sec tit. Customs), and monthly accounts of all corn im-
ported and the duties paid are to be published by the commis-
sioners of customs. The following tables show the amount of
the duties on foreign wheat, &c. :

—
TABLK I.— WITBAT*

When the average price of British wheat [>, Jt y,

is at or above 73,$, per qr 1 r, Od.

Is at 72.5. and under 73s. , , . 2 8

8

8

8

8

i)

Is under

72*.

71

70
69
6S

67
66
65
54
63
62
rk

61
60

59
58
57
56
55
53
52
51

(3s.

72
71

70
69
68

67
66
65
64
63

9

6
10

t&

L6

18

go
21

22
23
24

and not under 6 1 2.5

6"0 26
59 27
58 28

57 29
56 30
55 31

54 32
52 33

51 34
50 35

And so increasing I*, in duty on Foreign
wheat, for every l.r. decrease in

average price of British.

1. Duty on wheat imported from British

possessions abroad :—When British

wheat is at or above Qfs 0
2. Is under 6lx, 5
The barrel of wbeaten flour of \ty6 lbs.

to be in all cases charged as 38,^ gal-

lons of wheat.

TABLE II. RYE, PEAS, AND BEAKS.

When the average price of British rye,

&e. is at or above 46.*. per qr 1

Is at 45.?. and under 46,y 2

44 , 45 3

44 5

43

42
41

40

........ m
38

37
and not under 35

34

43
42

1 1 41

2 |40
39
38
3"

36
Is under 36

35
34
33
32
31

30

29
28

26

33
32
31

30
29
28

27
26
25

6
K

9
1

1

ii

14

15

16

18

19

21

22

24
25

27
28
30

31

0

0
6
o

6

o
6

0

6
o
6

9
3

9
$

9
3

9
3

9
3

9
2 r 2
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And so increasing la. 6d. in duty on

foreign rye, &c., for every 1.9. decrease

in price of British.

L Duty on rye,&c. imported from British

possessions abroad: — When British Duty.

rye, &c, is at or above iltf. 0*. 6d.

2. Is under 41* 3 0

TABLE III.— BARLEY, MAIZE, BUCK-WHEAT,

When the average price of British barley

is at or above 41 s. per qr.

Is at 40,y, and under 4-1*.

$9 40
38 .39

37 38

36 37
35 . 36

1 i 34 35
2/33 34

Is under 33 and not under 32

32 31

31 30
30 29
29 28
28 27
27 26
26 25
25 24
24 23
23 22
22 21

21 20
And so increasing 1$. 6d. in duty on

foreign barley, for every 1.9. decrease in

price of British.

Duty on barley imported from British

possessions abroad :—When British

barley is at or above 34*

Is under 34*

AND BU G.

Duty,

0

10

4

10

4
10

4
10 10

12 4
13 10

15 4
1(> 10

IS 4
19 10

21 4
22 10

24 4
25 10

27 4
28
30

1.

TABLE IV. -OATS.

When the average price of British oats

is at or above 31*. per qr
Is at 30*. and under 31*.

30
........ 29

28
27
26

and not under 24
23

29
28

27
1 1 26
2 J 25

Is under 25
24
23 22
22 21
21 20
20 19

19 18
18 17

And so increasing 1*. 6d. in duty on
foreign oats, for every 1 s, decrease in

price of British.

1. Duty on oats imported from British

possessions abroad: —When British

oats are at or above 25*.

2. Are under 25*.

181 1 lbs. of oatmeal to be in every case

charged as a quarter of oats.

10

4
31 10

o 6
2 6

0

9
3

9
3

9
3

10 9
12 3

13 9
15 3

16 9
18 3

19 9
21 3

0 6
2 0

By § 5. of the act 9 G. 4. c. 6*0. it is enacted, that it shall not
lawful to import from foreign parts any malt for home con-

niption into any part of the United Kingdom; nor to import

into Great Britain any corn ground except wheat-meal, wheat-
flour, and oatmeal ; nor to import into Ireland for consumption

any com ground, on pain of forfeiture of any article so illegally

imported.

By § ?. of the same act, if it be made to appear to the king in

council that any foreign state has subjected British vessels or

goods to higher duties or greater burthens than the ships or

goods of any other country, or has granted bounties on goods

the produce of other nations (and not on the British), in such

cases the importation of corn-meal or flour into the United

Kingdom from such foreign state may be prohibited.

The act contains a series of regulations for ascertaining the

average price of British corn, by means of weekly returns from

the corn-dealers in London, and about 150 other cities, towns,

and places in England and Wales. (By § 34. returns may be

required from other places in Great Britain or Ireland by order

in council, but so as not to aft'eet the averages,) These returns

are made in each place to local inspectors, and by them trans-

mitted to a comptroller of the returns in London, appointed by

the crown.

In London the inspectors are appointed by the Lord Mayor
and Court of Aldermen. In Oxford and Cambridge by the

Chancellor, Sec. ; in other corporate towns by the mayors and

justices; and in other places by the local justices of the peace

at quarter sessions.

The average from all the returns received by the comptroller

in London is to be made up weekly by him on the Thursday in

each week, from the returns received in ihe week ending on the

preceding Saturday ; and, the average of the five preceding

weeks being added to each such weekly average, the whole is

divided by six, so as to produce the average price for the j/,r

weeks preceding, by which the duty is governed for Ilie week

ensuing) arid so from week to week; and these averages ure

published in the London Gazette on the Friday in every week.

The names of the places from which the returns are to be

made are stated in a manner neither topographical nor alpha-

betical, but as if thrown together in a bag, in § 8. of the act

from which the following alphabetical list has been prepared:

—

Abergavenny
Alnwick
Andover
Appleby
St. Austel

Aylesbury
Aylesham
Barnard Castle

Barnstaple

Basingstoke

Beeeles

Bedford

Belford

Berw ick-on-Twced

Beverley

Birmingham
Blandford

Bodmin
Bolton

Boston

Bridgewater
Bridlington

Bridport

Bristol

Bungay
Bury St. Edmonds
Cambridge
Canterbury
Cardiff

Carlisle

Carmarthen
Carnarvon

Chard
Chelmsford
Chepstow
Chester

Chichester

Cirencester

Coekermouth
Colchester

Coventry
Darlington

Dartford
Denbigh
Derby
Dereham (East)

Diss

Dorchester

Durham
Egremont
Ely
Exeter

Fakenhain
Fareham
Four-lane Ends
Frome
Gainsborough
G lanford Bridge
Gloucester

Guildford

Hadleigh
Harleston

Havant
Haverfordwest

H elstone

Hertford

I lexham
Holt
Howden
Hull

Huntingdon
Ipswich

Kingsbridge

Kirk by in Kendal

Lancaster

Launceston

Leeds

Leicester

Lewes
Lincoln

Liverpool

London
Lowestoft

Louth
1 ..ynn

Maidstone

Malton (New)
Manchester

Middlewich
Monmouth
Morpeth
Nantwich

Newark
Newcastle-on-Trne

Newport
Northampton



COR
Norwich
Nottingham
Oxford
Pen rith

Plymouth
Portsmouth
Pontypool

Preston

Reading
Redruth
Ringwood
Royston

Rumford

Rye
Shaston

Sheffield

Sherborne
Sleaford

Southampton
Spalding

Stamford
Stockton

Stowmarket
Stow-on the-Wold
Sudbury
Sunderland
Taunton
Tavistock

Tetbury
Tewkesbury
Thetford

Tptnesa
Truro
Ulversion.

Lx BRIDGE
Wakefield

Walsbam (North)
Walsingham
Wareham
Warminster
Warrington
Watton

Wells
Whitby
Whitehaven
W gan
Winchester
Windsor
Wisbeaeh
Woodbridge
Worcester
Wrexham
Yarmouth
York.

CORNAGE, cornagium, from the Lat. cornu, a horn.] A
kind of tenure in grand serjeanty ; the service of which was
to blow a horn when any invasion of the Scots was perceived :

and by this tenure many persons held their lands Northward,
about the wail commonly called the Picts Wall. Cambd.
Britan* @0Q. This old service of horn-blowing was afterwards
paid in money, and the sheriffs accounted for it under the title

of Comagium.— Sir Edward Coke in his first Institute, p. 3 07,
says, carnage is also called in the old books Horugeld ; but they
seem to differ much. See Homegeld.
CORNARE. To blow in the horn.

—

Mall. Paris, p. 181.
CORN-RENTS. By stat. 18 KHz. $6, on college leases,

one third of the old rent shall be reserved in wheat or malt, &c.,

the invention of Lord Treasurer Burleigh, and Sir Thomas
Smithy who observed the value of money to sink much, and the

price of provisions to rise greatly, on our communications with
the Indies: and therefore devised this method for upholding
the revenues of the colleges. 2 Cow. 322.
CORNWALL. A royal duchy, the revenues of which

belong to the Prince of Wales, for the time being, abounding
with mines, and having sfaunartf courts, Sec. It yields a great

revenue, and is held by a particular tenure. Several acts have
been from time to time passed for regulating the granting of

leases, &c See 21 Jac. L c. 29 : 1 Car. L c. 2. See stat. 13

Car. L c 4 : 6 Anne, c. 52 : 12 Anne, c. 25 : 24 G> 2. c, 50:
10 G. 2. c. 2Q. § 9, 10, 11: 33 G. 2. c. 10: 33 G- 3, c. 78:
50 G. 3. c. 6: 3 G-4. c. 78: 5 G. 4. c. 78. As to holding

the assizes at Launeeston, or elsewhere, see 1 G, L si. 2. c. 45.

See tit. King,

CORODY, cororfiitftt.] Signifies a sum of money, or allow-

ance of meat, drink, and clothing due to the king from an
abbey, or other house of religion, whereof he was founder,

towards the sustentation of such a one of his servants as he

thought fit to bestow it upon. The difference between a corodif

and a pension seems to be, that a corody was allowed towards

the maintenance of any of the king's servants in an abbey : a

petition is given to one of the king's chaplains, for his better

maintenance, till he may be provided of a benefice. And as to

both these, sue Fitz Sat. Br.fol. 250. where are set down all

the corodies and pensions that our abbeys when they were
standing were obliged to pay to the king.

Corody is ancient in our laws : and it is mentioned in

Staundf. Prwrog. 44* And by the stat. of IVeshn 2. c. 25. it is

ordained that an as>ize shall lie for a corody. It is also apparent

by stat. 34 and 55 II. S. c. 26. that corodies belonged somerimes

to bishops, and noblemen, from monasteries : and in the New
Terms of Law, it is said that a corody may be due to a common
person, by grant from one to another ; or of common right to

him that is a founder of a religious house, not holden in Frank-

almoigne ; for that tenure was a discharge of all corodies in

itself : by this book it likewise appears, that a corody is either

certain or uncertain, and may not be only for life or years, but

in fee. Terms de la Ley. 2 Inst. 630. See the Motmsticoti
Anglieanum for the form' of a gi ant of corody.
CoRODio Haben do. A writ to exact a corody of an abbey

or religious house. Reg* Orig. 264.
CORONA MALA, or MALA CORONA. The clergy

Who abused their character, were formerly so called. Blount.
CO IK > N A H K V I LI I M . To make one's son a priest.

Anciently lords of manors, whose tenants held by riffenasFc, did
prohibit them coronare fdios, lest such lords should lose a vil-

lein by their entering into holy orders; for ordination changed
their condition, and gave them liberty, to the prejudice of the
lord, who could before claim them as his natives or horn servants.

Homo Coronalus was one who had received the first tonsure> as

preparatory to superior orders ; and the tansure was in form of
a corona, or crown of thorns. Cowel.

CORONER, Cor0nato

k

, a Corona.^ An ancient officer

at the common law. Mention is made of him in King Athel-
stan's charter to Beverley, anno 905.
He is called Coroner, Coronalor— because he hath principally

to do with pleas of the crown, or such wherein the king is more
immediately concerned. 2 Inst. 31:4 Insi. 27 L And in this

light the Lord Chief Justice of the King s Bench is the prin-

cipal coroner in the kingdom, and may (if he pleases) exercise

the jurisdiction of a coroner in any part of the realm. 4 Rep. 57.

But there are also particular coroners for every county of
England

;
usually four, but sometimes six, and sometimes

fewer. F. N. B. 1 6*3. This office is of equal antiquity with
that of sheriff, and was ordained together with him to keep
the peace, when the carls gave up the wardship of the county.

Mirror t v. L § 3.

I, His Eection and Removal.
II. 1. His Poner and Duly; 2 His Fees'for the Execution

of /lis Did if ; 3. His Punishment for (he Breach

of it; and 4. His Removal.

I. His Election and Removal.—Hk is still chosen by all

the freeholders in the couuty-eotut ; as, by the policy of our
ancient laws, the sheriff and conservators of the peace, and all

other officers were who were concerned in matters that affected

the liberty of the people ; 2 Inst. 558 ; and as verderors of

the forests still are, whose business it is to stand but ween the

prerogative and the subject in the execution of the forest laws.

For this purpose there is a writ at common law de coronatore

eligendo, F. N. B. 163. in which it is expressly commanded the

sheriff, "quod talcm eligi facial, qui melius el sciai, et vclit, el

possit, officio Uli intendcre." See post. And in order to effect

tliis the more surely, it was enacted by stat. U estm. 1. 3 Ed. 1.

c. 10. that none but lawful and discreet knighls should be

chosen; and there was an instance in the 5 Edward III. pfa
man being removed from this office because he was on T

y a mer-
chant. 2 Inst. 32. But it seems it is now sufficient if a man
hath lands enough to he made a knight (which by the stafutuw

de mililihus, 1 Ed. II. were lands to the amount of 20/, per

annum ;) whether he be really knighted or not. F. N. B. \63, 4.

For the coroner ought to have an estate sufficient to maintain the

dignity of his office, and answer any fines that may be set upon
him for his misbehaviour. Ibid. And if he hath not enough
to answer, his fine shall be levied on the county, as the punish-

ment for electing an insufficient officer. Mirror, c. I. § 3.

2 Inst. 175. Now indeed, through the culpable neglect of

gentlemen of property, this office has been suffered to fall into

disrepute, and get into low and indigent hands; so that

although formerly no coroners would condescend to be paid for

serving their country, and they were by the aforesaid stat,

Wesifn. I. expressly forbidden to take a reward, under pain of

great forfeiture to the king; vet for many years past they have

only desired to be chosen for the sake of their perquisites : being

allowed fees for their attendance. See post, II. %
By stat. 28 Ed. 3. c. 6. it is enacted " That all coroners of

the counties shall be chosen in the full counties of the most
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meet and lawful people that shall be found in the same coun-

ties, to execute the said office : saved always to the king and

other lords, who ought to make such coroners their seignories

and franchises."

The oaths of allegiance, supremacy, and abjuration, are to

be taken, and then the oaths of office : when the coroner is

elected, and sworn into his office, he is to remember the qualifi-

ration acts, and in due time, to take the sacrament and oaths

of abjuration. Impetus Shcrijf.

The coroner should also within six months after his election,

make and subscrihe the declaration required by the stat. 9 G. 4.

c. 17. ^ 2, 5. which may he done either in the Court of Chan-

cery or King's Bench, or at the quarter sessions of the county.

Some doubts and difficulties which existed as to the election

of coroners (England and Wales), arc obviated by Stat.

58 G. 3. c. 95. by which it is enacted that the sheriff shall hold

his county-court for the election of coroners, at the usual place

of election, at the county-court next after receipt of the writ

de coronatore etigrndo, (or within fourteen days after, if the

court falls within sis days of the receipt of the writ, or upon the

same day, giving ten days
1

notice. That if the election is not

determined on view, a poll sit all be taken, which shall be

determined within ten days. That the voters (if required)

shall swear that they are bonajide freeholders (but the amount
of the freehold is not specified). That mortgagors or cestui que

trusts shall vote (unless the mortagee or trustee be in actual

possession, who may then vote). That freeholds shall not be

split by conveyance for creating votes: and that the expences

of the poll shall be defrayed by the candidates.

Where a sheriff having received the writ for the election of a

coroner more than six days before the next county court, did not

at that court proceed to the election, but there gave notice that

the election would take place at a court to be holdcn by ad journ-

ment fourteen days after, held (by the Lord Chancellor and

the Justices of K. B. & C. P.) that the election at such adjourned

court was void, as not being in conformity with the writ.

.)8 G. 3. !>. A'^.s.v. -1.75.

The coroner is chosen for life: and his office docs not deter-

mine by death of the king, 3 Salk. 100. but may be removed,

by either being made sheriff", or chosen verderor, which are

offices incompatible with the other : or by the king*s writ de

coronaiore exonerando, for a cause to be therein assigned : as

that he is engaged in other business, is incapacitated by years,

or sickness, hath not a sufficient estate in the county, or lives

in an inconvenient part of it. F. N. li. 163, 4. See post. And
by stat. 25 G. 2. c. 20. extortion > neglect, or misbehaviour, are

also made causes of removal. See post, IL 3.

There are special coroners, within divers liberties, as well as

the ordinary officers in every county : as the Coroner of the

Verge, which is a certain compass about the king's court ; who
is likewise called Coroner of the King's Household. Cromp.
Juris. \ni

The king's coroner shall execute his office within the verge.

Stat. 32 II. 8. c. 10- § 7. Some corporations and colleges are

licensed by charter to appoint their coroners within their own
precincts. 4t Inst. 271. For what arises on the high sea, we
read of coroners appointed by the king or his admiral. L2 Hale s

HisL P. C. 53* See post, Coroner of ike Kings Household.

It is said coroners are of three kinds. 1. By virtue of an
office- 2. By charter or commission. 3. By election.

1. The Chief Justice of K. B.

—

2. The Lord Mayor of

London is by charter 18 Edward IV. Coroner of London, See
jmsL—The Bishop of Ely also hath power to make coroners, by
a charter of Men. VII.: and there arc coroners of particular

lords of franchises and liberties, who by charter have power to

create their own coroners, or to be coroners themselves, espe-

cially in the jurisdiction of the Admiralty, as well as that of

the verge above referred to.

—

3. The general coroners of coun-

ties.—See I Hale, 52 : 4 Rep. 57: 1 Com. 384.

The coroner of Portsmouth has jurisdiction on board a man of

war lying in Portsmouth harbour ; on view of the body of a man

who had hanged himself on board such vessel ; for though the

Admiralty have a coroner of their own, he never takes inquisi-

tions ofJelo de sc. Stra. 1097: Andr. 231.

11. I. His Power and Duty.—The office of coroner*

especially concerns the pleas of the crown ; and thev are con-

servators of the peace in the county where generally elected.

Their authority is judicial and ministerial. Judicial- where
one comes to a violent death, and to take and enter appeals of

murder, pronounce judgment upon outlawries, &c. And to

inquire of lands and goods, and escapes of murderers, treasure-

trove, wreck of the sea, deodands, &c. The ministerial power
is where the coroners execute the king's writs, on exception to

the sheriff, as by his being party to a suit, kin to either of the

parties, on default of the sheriff, &c. 4 Inst. 271 : 1 Plowd. 73.

And the authority of coroners does not determine by the demise

of the king. 2 Inst. 1 74.

Where coroners are empowered to act as judges, as in taking

an inquisition of death, or receiving an appeal of felony, &c,
the act of one of them is of the same force as if thev had all

joined; but after one of them has proceeded to act, the act of

another of them w ill be void : and where they are authorised

to act only ministerially, in the execution of a process directed

to them upon the incapacity of the sheriff, their acts are void,

if they do not all join. 2 Hawk. P. C. c. 9. § 45 : Hob. 70*

So that coroners as ministers must all join ; but as judges,

they may divide. But two coroners ought to he judges in re-

disseisin ; and though one serves to pronounce an outlawry,

the entry ought to be in the name of all of them : and so of all

processes directed to the coroners. Slaundf, 53: Jenk. Cent. 85.

If the sheriff is either plaintiff or defendant, or one of the

cognisees, the writ must be directed to the coroner. Cra Car.

300. But the coroner is not the officer of B. R. but where the

sheriff is improper; not where there is no sheriff; for if the

sheriff die the coroner cannot execute a writ. In case of two

coroners, if one is challenged, the other may execute the writ,

&c3 yet both make but one officer: it is the same with two

sheriffs of a city, Sec. I Salk. 144. A venirefacias shall go to

the coroner, where the sheriff is a party, or the defendant is a

servant to the sheriff, &c. But it ought to be on a principal

challenge to the favour. Moor
t 470.

If there be two sheriffs, and the objection of interest applies

to one only, the writ should be directed to the other and not

to the coroner. 5 M. $ S\ 144: Jervis on Coroners, p. 33,

On defaults of sheriffs, coroners are to impanel juries, and

return issues on .juries not appearing, &c. As the sheriff in his

turn might inquire of all felonies by the common law, saving

the death of a man ; so the coroner can enquire of no felony but

the death of a peison, and that super visum corporis. 4 Inst* 271

But in Northumberland the coroner by custom may inquire of

other felonies. 35 H. 6. 27. But without custom no coroner

is authorised to take anv other inquisition than on death.

2 Hale, 65, See Leaclts Hawk. P. C, ii. c. 9. § 35. n. By

Magna Charla, cap. 17. no sheriff; &c. or coroner shall hold

pleas of the crown: but by stat. Westm. \. 3 Ed. 1. c. 10. it is

enacted, that the coroners shall lawfully attach and present

pleas of the crown ; and that sheriffs shall have counter- rolls

with the coroners, as well of appeals as of inquests, &e*

Coroners, before the stat. Magna Charta, might not only

receive accusations against offenders, but might try them: but

since that statute, they cannot proceed so far: and appeals

before them are removeabie into B. R. &c, by certiorari, &
rected to the coroners and sheriffs, Sec. Though process may

be awarded by the sheriff and coroner, or the coroner only, in

the county-court on appeals^ till the exigent, &c. 2 Hawk.

P. C. c. Q. § 4L
By the stat. de officio coronatoris, 4 Ed. 1 . st. 2. the coroner

is to go to the place where any person is slain or suddenly dead,

and shall by his warrant to the bailiffs, constables, Sec*, summon
a jury out of the four or five neighbouring towns, to make

inquiry upon view cf the body; and the coroner and jury* are
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to inquire into the manner of killing, and all circumstances
that occasioned the party's death ; who were present, whether
the dead person was known, where he lay the night before, &fc
Examine the hotly if there be any signs of strangling about
the neck, or of cords about the members, &e. Also all wounds
might to be viewed and inquiry made with what weapons, &c.
And the coroner may send his warrant For witnesses, and take
their examination in writing: and if any appear guilty of the
murder, he shall inquire what goods and lands he hath : and
then the dead body is to be buried. A coroner may likewise
commit the person to prison who is by his inquisition found
guilty of the murder; and the witnesses are to be bound by
recognizance to appear at the next assizes, &c.
When the jury have brought in their verdict, the coroner is

to inroll and return the inquisition, whether it be brought in
murder, manslaughter, \c\, to the justices of I he next "gaol-

delivery of the county, or certify it into B. where the mur-
derers shall be proceeded against. c

2 Rol. Abr. 32. Upon an
inquisition taken before the coroner, he must put into writing I

the effect of the evidence given to the jury before him ; and 1

bind them to appear, &c, which is to be certified to the court
with the inquisition : and for neglecting it the coroner shall be
fined. 1 and 2 P. M. c. 13: 1 Lit. Mr. :i 1 7-

By stat. 7 O. 4, c. 64. § 4. every coroner upon inquisition

taken before him for manslaughter, murder, or for being
accessary to murder before the fact, shall put the evidence in

writing, and hind the witnesses by recognizance to appear at

the next court of over and terminer, or gaol delivery, or supe-
rior criminal court of a county palatine or great sessions, and
certify and subscribe the evidence, recognizances, and inquisi-

tion, and deliver the same to the proper officer of the court

before the opening of the court : and by § 5. coroners neglect-

ing such duties may l>e fined.

A coroner is not hound t\v officio to take an inquisition, but
must be sent for. I Sulk. 377. The coroner has a discretion

as to admitting or excluding persons from his court. If he acts

corruptly or maliciously, he is liable to a criminal information ;
1

but as he is a judge of record an action does not lie against him
for turning a person out of a room when he was about to make
an inquisition. Garneil v. Ferrand, 6 Barn. $ Cres. Oil.

The words " suddenly dead," are not to be understood of

a fever, apoplexy, eve, and ought not in such cases to intrude

into private families; and death by a kick of a horse is not a

case for an inquest: violent and unnatural deaths are what
the law intends. See 1 1 East, 2 C

Z{).

The word Murdravit is not necessary in a coroner's inquisi-

tion of Jelo de se J though it is in an indictment for killing
j

another person, i Salk. 377. It is not necessary that the
[

inquisition be taken in the place where the body was viewed,

2 Hawk. P. C. c. {). § 25. But a coroner has no authority to

take an inquisition of death, without a view of the body ; and
if the inquest be taken bv hi in wit lion t such view, it is void.

2 Ltv. 140. See 3 Barn.' Sp Aid. 260.

The coroner may in convenient time take up a dead body

that hath been buried, in order to view it ; but if it be buried

so long that he can discover nothing from the viewing it, or if

there be danger of infection, the inquest ought not to be taken

by the coroner, but by justices of peace, by the testimony of

witnesses ; for none can take it on view but the coroner. Jho.

Coron. I67. 173. If the body is buried, the town shall be

amerced : and it shall be, if the body is suffered to lie so long

that it sinks. 2 Do nr. Abr. 20<). &e. Where the body hath

lain for some time, that it cannot be judged how it came by its

death, that must be recorded ; that at the coming of the

justices of assise, the town where, &c. may be amerced 011

sight of the coroner's rolls.

A coroner may fmd any nuisance by which the death of

a man happens : and the township shall be amerced on such

finding. 1 Nets* Abr. 536. If one is slain in the day , and the

murderer escapes, the town where done shall be amerced, and

the coroner is to inquire thereof on view of the body. Slal.

3 Hen.7. c. I. A coroner may take an indictment upon view
of the body ; as also an appeal, within a year after the death
of one shun. Wood's Inst. 4yi. Hut a coroner super visum
corporis, cannot make an inquisition of an accessary after the
murder ; though he may of accessaries before the fact.' Moor, 2{).

Coroners ought to sit and inquire on the body of everv
prisoner that dies in prison. They have no jurisdiction within
the verge of the king's courts; nor of offences, committed at
sea, or between high and low water mark when the tide is in ;

! though they have in arms and creeks of the sea. 3 Inst, 154;
I See ante, I. adJinem.

Where a coroner's inquest is quashed, he must take a new
one super visum corporis. And a coroner may attend and
amend his inquisition in matters of form : but if he misbehaves
himself, and a melius inquirendum is granted upon it, that
inquisition must be taken by the sheriff's or commissioners,
upon affidavits, and not super visum corporis; because none but
a coroner can take inquisition super visum, Sec, and he is not to

I be trusted again. 1 Salk. 1 90; 2 Danv. Abr. 2 JO. See
3 Barn. Sf A. 260. A coroner's inquest was quashed for omitting

;

to state the place where the death happened, or where the body
! was buried, and for omitting the names of the jurors on the
body, and because they had subscribed with the initials only o

their christian names. Res v. EveU, 6 Barn. § C. 247.
A coroner's inquisition being final, the coroner ought to

hear council and evidence on buth sides. 2 Sid. <)0. 101. The
coroner must admit evidence, as well against the king's interests,

as for it; but it hath been held, that if a person be killed by
another, and it is certainly known that he did it, the coroner's

jury are to hear the evidence only for the king, and inquire

whether the killing were by malice or without malice, &e.
Per Hale, C.J. Where a coroner would not admit of evidence
against the king, to prove a jelo de se to be ?ton compos
mentis, his inquisition was set aside: and a new inquisition

taken, whereby it was found that the party was non compos.
2 Hale's Hist. P. ( '. fjO. If there he an inquisition of man-

1 slaughter or murder, and also an indictment by the grand jury
against one, and he is arraigned, and found Not Guilty on the

I indictment ; here it is necessary to quash the coroner's inqui-
sition, or to arraign the party upon it, and acquit him on that

also: for otherwise it stands as a record against him, whereon
he may possibly be outlawed. 2 Hale, 65. And where a
person found guilty by the coroner's inquest, pleads, and is

acquitted by the petit jury
; they must give in who it was that

killed the man, which serves as an indictment against that

other person ; ami it' they cannot tell who, they may mention
some fictitious name. Ibid.

The Court of K. B. granted a criminal information for

publishing in a newspaper a statement of the evidence given
before a coroner's jury, accompanied with comments; although
the statement was correct, and it was not found that the party

1 had anv malicious motive in the publication. R. v. Fleet,

1 Barn $ A. 379.

It is a misdemeanor and indictable to bury a dead body,

liable to the coroner's inquest, without sending for the coroner,

j

1 Salk. 377.

1

2. Bis Fees for the Execution of his Duty.—By the smt.

3 Ed. 1. c 10. coroners shall demand or take nothing
for doing their office: and by the ancient Jaw of England,
none having any office concerning the administration of justice

could take any fee for doing his office ; and therefore tins

statute was only in affirmance of the common law. By stat.

3 H. 7* c. 1. upon an inquisition taken on view of the body,

the coroner shall have 13s. 4?d. fee of the goods of the

murderer; and if he be gone, then out of the amercement of

the town for the escape ; though stat. 1 //. 8. c. 7* enacts,

that where a person is slain by misadventure, the coroner is to

take no fee, on pain of 40. Justices uf assize and of peace

have power to inquire of and punish extortions of coroners, and

also their defaults. Stat. Ibid.

By the stat. 25 G. 2. c. 29. for every inquisition, not taken
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upon the view of a body dying in gaol, which shall be taken

by any coroner in any township or place contributory to the

rates directed by stat. 12 G. 2. c. 29. the sum of 20s. s and for

every mile which he shall travel from the place of his abode, the

farther sum of [)d. shall be paid him out of the money arising

by the said rates. And for every inquisition taken upon the

view of a body dying in gaol, so much money not exceeding

:_>0.s\ shall he paid him as the justices at the sessions shall think

fit to allow, out of the money arising from the said rates.

Provided that over and above the recompence by the statute

appointed, the coroner who shall take an inquisition upon the

view of a body slain or murdered, shall have the fee of

13.f. 4</. payable by Stat. 3 Hen. 7* c. 1. out of the goods of

the slayer or murderer, or out of the amercements upon the

township, if the slayer or murderer escape. Coroners taking

farther fees guilty of extortion.

Provided that no coroner of the king's household, and of

the verge of the king's palaces, nor any coroner of the

Admiralty, nor of the County Palatine of Durham, nor of the

city of London and borough of Southwark, or of any of the

franchises belonging to the said city, nor any coroner of any

city, borough, town, liberty, or franchise., not con tributary to

the rates directed by stat. 12 G. 2. or within which such

rates have not been usually assessed, shall be entitled to any

fee, recompence, or benefit given by this act.

Under this act a coroner is not entitled to any compensation

for the miles travelled in returning from faking an inquisition.

II. v, Oxfordshire Just. 2 Barn. $ A. 203. And if he holds

two or more inquisitions at the same place he is only entitled

to one sum of Qrf. per mile for travelling cxpenees. 5 Barn* Se

C 430.

The coroners of franchises that do not contribute to the

county rate, are not entitled to the fees given by the stat.

25 G 2. c. 29, nor to any fees to be paid by the county.

7 East's Rep. 52. A mandamus to the justices in session,, to

allow an item of charge in the coroner's account, refused,

because the justices were of opinion that under the circum-

stances there was no ground to suppose that the deceased had

died any other than a natural, though a sudden death, and

therefore that the inquisition had not been duly taken : and

the Court of K. 15. saw no reason for interfering with that

judgment. 11 East s Hep. 22*).

Bv stat. 1 G. 4. c. 28. to regulate the fees payable to coro-

ners in Ireland on attending inquisitions, grand juries are

authorised to present five guineas for each inquest held, pro-

vided the whole amount do not exceed forty guineas at each

assize.

S- Ills Punishment for the Breach of it.— If a coroner be

remiss in coming to do his office, when he is sent for, &c., he

shall be amerced by virtue of the above mentioned statute

De coromdoribus. 8. P. C. 51 : Salk. 877 s H. P. C\ 170.

ff a coroner hath been guilty of any corrupt practice, bribery,

(Sec. in taking the inquisition, a melius inquirendum may he

awarded for taking a new one by special commissioners, &c.

Coroners concealing felonies, &c. are to be fined, and suffer

one year's imprisonment. S Ed, I. c. 9* Also for mismanage-

ment in the coroner, the filing of the inquisition may be stop-

ped. 1 Mod. 82. A coroner's inquisition is not traversable :

if it be found before the coroner super vision corporis, that one

xv&sfelo de se, the executors or administrators of the deceased,

it is said, cannot traverse ic. fi fnst. 55. But it has been held

that the inquest, being moved into B. R. by certiorari, may be

there traversed by the executor or administrator of the deceased.

2 Hawk. P. C* c* 9- § 54. And it has been adjudged, that the

inquisition ufjdodcse is traversable, thinighj'usramjccit is not,

2 Leo. 152.

4. His Removal.— If a coroner be convicted of extortion,

wilful neglect of duty, or misdemeanor in his office, the court

before whom he shall be so convicted may adjudge that he

shall be removed from his office. See stat. 25 G. 2. c. 2,9. And
coroners may be removed by the writ de coronatore exonerando

for any reasonable cause assigned in the writ, and new coroners

be elected in their stead. The writ is issued on petition of

the freeholders, and must state the grounds of objection to the

coroner's continuance in his office, and should he verified by

affidavit. The writ commands the sheriff to discharge the

former coroner, on which the writ de corona/ore eligendo issues,

In practice both writs are issued together, but the writ de

coronatore exonerando must be executed first. ] Jac §
Walk. 45 1 : Jerrh on Coroners, 69.

For farther matter on this subject, see 2 Hawk. P. C. c. 9.

thioughout, and Jervis on Coroners.

Coroner or tiik Kings Household, hath an exempt

jurisdiction within the verge, which the coroner of the county

cannot intermeddle with ; as the coroner of the king's house

may not intermeddle within the county out of the verge

2 Hawk. P. C. c. 9- § 15*— If an inquisition be found before

the coroner of the county, and the coroner of the verge, where

the homicide was committed in the county, and it is so entered

and certified, it will be error. 4 Rep. 45. But if murder he

committed within the verge, and the king removes, before anv

indictment taken by the coroner of the king's household ; the

coroner of the county and the coroner of the king's house shall

inquire of the same. And according to Sir Edward Coke, the

coroner of the count v might inquire thereof at the common

law, 2 Hawk. P. C. c. 9- § 13: 2 Inst, 550, If the same

person be coroner of the county, and also of the king's house,

an indictment of death taken before him as coroner, both of

the king's house, and of the county, is good. 4 Rep, 4ti:

2 Inst. 134.

By the stat. S3 II. 8. c. 12. § 1. 3. it is ordained, that all

inquisitions made upon the view of persons slain within any

of the king's palaces or houses, or any other house or hornet

whetvin his majesty shall happen to he abiding in ft is royal

person, shall be taken hy the coroner for the time being of the

king's household, wit/tout any assistance of another coroner of

am) shire within this realm; by the oaths of twelve or more of

fhe yeoman officers of the king's household, returned by the ftvo

clerks controllers, the clerks ofthe checks, and the clerks marshal,

or one of them, of the said household, to whom the said coroner

of the household shall direct his precept ; and the said coroner

shall ceriij
'jf
under his seal, and the seals of such persons as shall

be sworn before hint, all such inquisitions before the master or

lord steward of the household ; who hath the appointment of

such coroner, Sec.

Coroner of London, By the charter of King Edward IV.

the mayor and commonalty of London may grant the office of

coroner to whom they please ; and no other coroner hut he that

belongs to the city, shall have any power there. Also the

lord mayor, &c. may choose two coroners in Southwork. When

any one is killed, or comes to an untimely death in London,

the coroner upon notice shall attend where the body is, and

forthwith cause the beadles of the ward to summon a jury to

make the necessary inquiry, how such person came by his

death: and after inquisition taken he shall give a certificate

to the church-warden, clerk, or sexton of the parish, to the in-

tent the corpse may be buried. The coroner's fees here

formerly amounted to 25s. , now to above double that sum

;

unless the friends of the deceased are poor, and then he shall

execute his office for nothing, ('it. Lib. 46', 47-

What anciently belonged to coroners, you may read at large

in Braclon, lib. 3. tract. 2. c. 5, 6, 7, atid 8 : Britton, c. 1
:

and

Fleta, lib. 1. c. 18.

Coronatore Elkjkndo, A writ which lies on the death

or discharge of any coroner, directed to the sheriff out of the

Chancery, to call together the freeholders of the county, lor

the choice of a new coroner ; and to certify into the C hancery

both the election and the name of the party elected, and also to

give him his oath, &c. Keg. Grig. 1 77: F. N. B. U)S. See

tit. Coroner: and Jervis on Coroners.

( okoxatouk Exonkrando. A writ for the discbafge

a coroner, for negligence, or insufficiency in the discharge 01
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h\s duty
! and where coroners are so far engaged in anv other

public business, that they cannot attend the office, or If they
are disabled by oM age or disease to execute it, or have not
sufficient lands, &c, they may be discharged bv this writ
2 lust, m : 2 Hawk. P. C. c. <). § 12. But if any such writ
be grounded on an untrue suggestion, the coroner mav procure
commission from the Chancery to inquire thereof; and if the

suggestion Ik; disproved, the king may make a supersedeas to
the sherirf, that he do not remove the coroner; or if he have
removed him, that he suffei him to execute the office. Re*.
Ortg. 1 77, 1 78 : F. AT. B. 1 64. See tit. Coroner. As also tfie
coroner's is an office of freehold, the Court, of Chancerv, with
Whom* the power of granting this writ resides, will not suffer
it to issue, unless on affidavit, that the defendant has hern
served with notice of the petition for it. 3 Atk. 1 84. And on
an election of a new coroner by a majority of the freeholders,
the power and authority of the old one is ipso facto extin-
guish d. See tit. Coroner: and Jervis on Coroners,
COHO N't., IV.] All matters of therms were heretofore

reduced to this law head or title; they are the things that
concern treason, felony, and divers other offences, by the
common law, and hy statute. SJtep. Epit. 36*7-

CORPORAL OATH, And how it is administered. See
tit. Oath.

CORPORATION.

ConroRATio,] A body politic or incorporate ; so called as
the persons composing it are made into a body, and of capacity
to take and grant, ike. Or, it is an assembly and joining toge-
ther of many into one fellowship and brotherhood, whereof
one is head and chief, and the rest are the budy ; and this head
and body knit together make the corporation; also it is con-
stituted of several members, like unto the natural body, and
framed, byJiclion of law, to endure in perpetual succession.

With respect to corporations, or communities of old, the
forming of cities into communities, corporations, or bodies
politic, and granting them the privilege of municipal jurisdic-
tion, contributed more than any other anise to introduce
regular government, police, and arts, and to diffuse them over
Europe. Louis the Gross, in France, to counterbalance his
potent vassals, conferred new privileges on ihe towns situated
within his domaine, called charters of commnuily, and formed
the inhabitants into corporations, or bodies politic, to be
governed by a council and magistrates of their own nomination.
About the same period the great cities in Germany began to
acquire like immunities; and the practice quickly spread BVer
Europe, and was adopted in Spain, England, Scotland, and all

the other fetidal kingdoms. Robertson's Hist. Emp. C. F. 1 v.

32. 34. &c
Of corporations some arc sole, some aggregate : sole, when in

one single person, as the king, a bishop, dean, Sec. Aggregate,
which is the most usual, consisting of many persons, as major
and commonalty, dean and chapter, &c. Likewise corporations
ate spiritual or temporal; spiritual, of bishops, deans, arch-
deacons, parsons, vicars, &c Temporal, of mayors, common-
alty, bailiffs and burgesses, &c Some corporations are of a
mixed nature, composed of spiritual and temporal persons, FUch
as heads of colleges and hospitals, eve. All corporations are
fctid to be ecclesiastical, or lay.

Lay corporations are of two sorts, civil and eleemosynary.
The civil are such as are erected for a variety of temporal
purposes. The king, for instance, is made a corporation to

prevent in general the possibility of an interregnum, or vacancy
of the throne, and to preserve the possessions of the crown
entire ; for immediately upon the demise of one king, his

successor is in full possession of the regal rights and dignity.

Other lay corporations are erected for the good government of
a town or particular district, as a mayor and commonalty,
bailiff and burgesses, or the like; some for the advancement
and regulation of manufactures and commerce; as the trading

companies of London, and other towns: and some for the better
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carrying on of divers special purposes, as churchwardens, for
conservation of the goods of the parish ; the College of Phv-
sicians, and company of Surgeons in Loudon, for the improve-
ment of the medical science; the Royal Societv, for the
advancement of natural knowledge; and the Society of Anti-
quaries, for promoting the study of antiquities. And among
these general corporate bodies, the Universities of Oxford and
Cambridge must be ranked. 3 Burr. 16*50.

The eleemosynary sort are, such as are constituted for the
perpetual distribution of the free alms, or bounty, of the founder
of them to such persons as he lias directed. Of this kind arc
all hospitals for the maintenance of the poor, sick, and im-
potent: and all colleges, both in, out Universities, and w// of
them. Such as at Westminster, Eton, Winchester, &c, which
colleges are founded for two purposes. 1. For the promotion
of piety and learnir.g, by proper regulations and ordinances.
-* 1 " r imparling assistance to the members of those bodies, in
order to enable them to prosecute their devotion and studies
with greater ease and assiduity. And all these cleemnsvnary
corporations are, strictly speaking, lay, and not ecclesiastical,

even though composed of ecclesiastical person*, and although
they in some things partake of the nature, privih ges, and
restrictions of ecclesiastical bodies. 1 Ld. Haym. 6. They
are, in fact, lay corporations, because they are not subject to
the jurisdiction of the ecclesiastical courts, or to the visitations

of the ordinary or diocesan in their spiritual characters.
I Comm. 471.

I. Horn Corporations are created

1 1 - 77/etr / feres t and Jurisd iction .

III. How far their Acts are binding.

IV. How Ihey are visited.

V, Hon* they are dissolved.

I. How Corporations are created— Bonnes Politic or in-

corporate may commence and be established three manner of
ways, viz., by prescription, by letters patent, or by act of par-
liament; but most commonlv begin bv patent, or charter,
1 last. 250: 3 Inst. 20* : S Rep. 73.

In making aggregate corporations, there must he, 1. Lawful
authority. 2. Proper persons to he incorporated. 3. A name
of incorporation. 4. A place, without which no corporation
can be made. 5. Words sufficient in law to make a corporation.
10 Rep. 29. 123: .'J Rep. The words irn orpora, Junda,
&c., are not of necessity to be used in making corporations

;

but other words equivalent are sufficient ; and of ancient time,
the inhabitants of a town were incorporated, when the king
granted to them to have Guildam Mercatoriam. 2 Dane. Abr.
214. He that gave the first possessions to the corporation is

the founder. The parishioners or townsmen of a parish or
town, and tenants of a manor, are to some purposes a corpora-
tion. Co. Lit. 95. 342.

If the king grants lands to the inhabitants of B., their heirs
and successors, rendering a rent, for any thing touching these
lands, this is a corporation, though not to other purposes: but
if the king grants lands to the inhabitants of B., and they be
not ineorpi rated before, if no rent be reserved to the king, the
grant is void. 2 Dane. 214-. If the king grants to the men
of Islington to be discharged of toll, this is a good corpora-
tion to this intent: but not to purchase, &c. And by special

words the king may make a limited corporation, or a corpora-
tion for a special purpose. Jbid.

A corporation may be created by implication from the pre-
visions of an act of parliament, though there are no express
words creating it. Thus, where it appeared from the act that
certain conservators of a river were to take lands by succession,
and not by inheritance, they were held a corporation by implica-
tion. 10 Bant. $ ( \ S49 : 2 B. $ Adoi 840.

London is a corporation by prescription : but though a ccr-

poralion may be by prescription, it shall be intended that it did
originally derive its authority by grant from the king; for the

king is the head of the commonwealth, and all the common
2q
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wealth, in respect of him, is hut one corporation; and all other

corporations are but limbs of the greater hotly- J Zj£ Abr.

330. A mayor and commonalty, or corporation, cannot make

another corporation, or commonalty. 1 Sid. Q[)Q* The city

of London cannot make a corporation, because that can only he

created by the crown ; but London, or any other corporation,

may make a fraternity. 1 Satk. 193.

The parliament, by its absolute and transcendaut authority,

may perform this, or any other act whatsoever: and actually

did perform it to a great extent, by stat. S{) KHz. c. 5*, which

incorporated all hospitals and houses of correction founded by

charitable persons, without farther trouble: and the same has

been done in other cases of charitable foundations. But other-

wise it has not formerly been usual thus to intrench upon the

prerogative of the crown ; and the king may prevent it when

he pleases. And, in the particular instance before men honed ,

it was done, as Sir Edward Cole observes, lJ lust. 7—. to

avoid the charges of incorporation and licences of mortmain in

small benefactions; which in his days were grown so great,

that they discouraged many men from undertaking these pious

and charitable works.

Where the words of a charter are doubtful, they may be

explained by contemporaneous usage, 3 T. R. 271 < 288. n.

The constitution of a corporation, as settled by act of par-

liament, cannot be varied by the acceptance of any charter

inconsistent with it. 6 T. R. 2f>8.

A charter cannot be partially accepted, whether a charter of

creation, or one granted to an existing corporation. 4 Barn.

Sf C. 781. A college is not bound to accept an accession to its

fou nda t ion . 1 Jac. R. 3{)l.

The king (it is said) may grant to a subject the power of

erecting corporations (Bro. Abr. tit. Prerog. 53: finer,

Prerog. 88. pi. l6 ;
though the contrary was formerly held.

Year Book, CZ H. 7. IS.) ; that is, he may permit the subject

to name the persons and powers of the corporation at his

pleasure; but it is really the king that erects, and the subject

is but the instrument ; for though none but the king can make

a corporation, yet quijacit per alium }facit per se. 10 Hep. 33.

In this manner the chancellor of the University of Oxford has

power by charter to erect corporations ; and has actually often

exerted it, in the erection of several matriculated companies,

now subsisting, of tradesmen subservient to the students.

When a corporation is erected, a name must be given to it

;

nnd by that name alone it must sue and be sued, and do all

legal acts, though a very minute variation therein is not mate-

rial. 10 Rep. 122. A foreign corporation may sue in this

country by its corporation name. Rij. oy Moo. Ca. 1 QQ. Such

name is the very being of its constitution ; and, though

it is the will of the king that erects the corporation, yet the

name is the knot of its combination, without which it could

not perform its corporate functions. Gilh. Hist. C. P. 182.

The name of incorporation, says Sir Edward Coke, is as a

proper name, or name of baptism ; and therefore when a

private founder gives his college or hospital a name, he does it

only as a godfather; and by that same name the king baptizes

the corporation. 10 Rep* 4AS.

A non-description of a corporation in a conveyance of part

of their estates for the redemption of the land tax was held

immaterial. 6 Taunt. 4f>7 : and see 7 Taunt. 54(j.

And it may change its name, as corporations frequently do

in new charters, and will still retain its former rights and

privileges. 4 Co. 87-

No persons shall bear office in any corporation, &c, but such

as have received the sacrament of the church, and taken the

oaths. Slat. 13 Car. 2. si. 2. c. 1. But see the stat. 5 G. 1.

c. 6. confirming officers and corporations. See tits. Bijc-Laws,

Oaths ,
Nonconform ists.

What persons are capable of being elected members of a

corporation. Sec Hardw. 23.

II. Their Interest and Jurisdiction.—When a corporation is

duly created, all incidents, as to purchase and grant, sue and

be sued; 2 B. § Adol. 84*0; &c, are tacitly annexed to it; and

although no power to make laws, statutes, or ordinances, is

given by a special clause to a corporation, it is included by law

in the very act of incorporating. Co, Lit. 264. A new

charter doth not merge or extinguish any of the ancient prU

vi leges of the old charter. And if an ancient corporation is

incorporated by a new name, yet their new body shall enjoy all

theprivileges that the old corporation had. Raym, 439: 4ifeu.3?<

There are usually granted in charters to corporations, divers

franchises ; as felons* goods, waifs, estrays, treasure-trove,

deodands, courts, and cognisance of pleas, fairs, markets as>i/c

of bread and beer, &e. 4 Rep. 65. Actions arising in corpo-

rations may be tried in the corporation courts; but if they

try actions which arise not within their jurisdictions, and

encroach upon the common law, they shall be punished for it.

Luttv. 1571, 1572. Actions triable there must, in general,

mean those actions wherein the corporation is not interested,

There may be a corporation without a head ; but where

there is a head, all acts ought to be by and to the head ; nor

can they sue without such head ; and if he dies, nothing cun

be done in the vacancy. 10 Rep. 30. S£: Co. Lit. 2(>*. It

land be given to a mayor and commonalty for their lives, they

have an estate by intendment not determinable: so it is, if g

feoffment be made of land to a dean and chapter, without men-

tion of successors.

In a case of sole corporation, as bishop, dean, parson, &c, no

chattel, either in action or possession, shall go in succession
;

but the executors or administrators of the bishop, parson, &c,

shall have them ; but it is otherwise of a corporation aggre-

gate, as a dean and chapter, mayor and commonalty, and the

like ; for they in the judgment of law never die. But the care

of the chamberlain of London differs from all these: his suc-

cessor, in his own name, may have execution of a recognizee

acknowledged to his predecessor for orphanage money ; and the

reason is, because the corporation of the chamberlain is by

custom, which hath enabled the successor to take and have such

recognizances, obligations, &c, that are made to his predecessor.

Terms dc la Let/.

Though a sole corporation cannot generally take in sue*

cession goods and chattels, &c., yet it may take afee simple in

succession, by the word successors, Co. Lit. 8, 9- 46\ Aggre*

gate corporations may take not only goods and chattels, but

lands in fee-simple, without the word successors, for the reaso?

before-mentioned. 4 Inst. 24$. Succession in a body politic

is an inheritance in a body private. If a lease for years be

made to a bishop and his successors, it is said his executors

shall have it in aider droit ; for regularly no chattel can go

in succession in case of a sole corporation, no more than if a

lease be made to a man and his heirs, it can go to his heirs.

Co. Lit* 4(>.

Grants of corporations are to be by deed, under their common

seal, and are good without delivery, for the common seal give*

perfection to corporation deeds. Dav, 44.

But though the affixing of the common seal to the deed of

conveyance of a corporation be sufficient to pass the estate

without a formal delivery, if done with that intent, yet it has

no such effect if the order for affixing the seal he accompanied

by a direction to their clerk, to retain the conveyance till

accounts were adjusted with the purchaser. 9 East's Rep. SoO.

An obligation sealed with the common seal of a coloration,

if the mayor signs it, he is suable, if the corporation be Dis-

solved r but if two of the members sign it, the particular

persons are not bound by it. 2 Leu. 137 : Raym, 152. A re-

lease of a mayor for any sum of money due to the corporation,

made in his own name, is not good in law ; the corporation

mu; t join and do it by their common seal. Terms de la Ley*

A corporation which hath a head, may make a personal

command without writing ; hut a corporation aggregate without

a head cannot Lttlw. 1497- A corporation aggregate may

employ any one in ordinary services, without deed; thougn
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not to appear for them in any act which concerns their interest or
title. 1 Vvntr. 47, 18. Such a corporation may appoint a bailiff

to take a distress, without deed or warrant. 1 Hulk. J J . But can-
not without eked command a bailiff' to enter into lands for a con-
dition broken

; for such command without deed is void. Cro.Sl5.
Though a corporation cannot do an act in pais without their

common seal, they may do an act upon record ; and the reason
is, because they are estopped by the record to say it is not their
act. 1 Salk. 192. A promise to a corporation is good without
deed. 2 Lev. 252, The head of a corporation aggregate may
not be charged with the act of his predecessor if it be not by
common seal, or for such things as come to the use of the
whole body or society. 1 And. 23. 196. Assumpsit will lie

against a trading corporation, whose power of drawing and
accepting bills is recognized by statute. 5 Barn, A. 20 i: and
Bee B Barn, A, h But it is not settled whether a company
incorporated for purposes of manufactory, can contract other-
wise than by their seal for service, work, and the supply of
goods for carrying on their business. Dunston v. Imperial Cuts
Company, 3 B. tS' AdoJ. 12.5, A corporation may prove debts
under a commission by their agent, under a general power of
attorney. ] Swans/. 10.

A corporation may do an act in that capacity to one of them-
selves in his natural capacity ; and any member in his natural
capacity may perform an act to the corporation in his politic

capacity; and so they may sue one another in their distinct

capacities. J Shep. Ahr. Trespass for an assault and
battery, &c\, will not lie against a corporation, but it must be
brought against the persons that do the trespass by their

proper names : though if the beasts of the corporation trespass on *

a man in his ground, action of trespass lies against them for this.

Process of outlawry will not lie against a corporation, nor capias

or exigent, but distress. 22 Ass. 67: 39 Ed. 3.13: 21 Ed. 4,

A suit by a corporation does not become defective on the death
of one of its members. 3 Swanst. 138.

A corporation cannot sue, or appear in person, but by
attorney: they cannot commit treason or felony, or be excom-
municate, &c. They may not be executors, or administrators,

he joint tenants, trustees, &c. Nor shall the members of a cor-

poration be regularly witnesses for the corporation. 10 Rep. 32:

11 Hep. 1)8: Co. Lit. 134. But they may be disfranchised,

and then be witnesses, though not surrender by consent. Yet
in some cases the judges now admit their testimony without
disfranchisement where the interest is remote. Attachment
doth not lie against a corporation, Rajpn. 1,02.

Trover lies against a corporation ; and if it be essential to

the conversion of the property, that they should have autho-

rized it under their seal, such authority will be presumed after

verdict ; but it does not seem necessary that the act of deten-

tion done by their servants within the scope of their employ-

ment should be authorized under their seal. Yarborough v.

Bank of England, If) East's Rep. 6.

A charter granting jurisdiction to borough magistrates over

a district not within the borough does not exclude the county

justices, without express words. 3 T. R. 279- A foreign cor-

poration mav sue in this country by their corporate name.

I Ru. $ Moo. Ca. 1 90.

Corporations may have power not only to enfranchise freemen,

but to disfranchise a member, and deprive him of his freedom,

if he doth any act to the prejudice of the body, or contrary to

his oath, &c. Though for conspiring to do any thing contrary

to his duty, or for words of contempt against the chief officers,

he may not be disfranchised, but he may be committed till he

find sureties for bis good behaviour. 1 1 Rep. "-8 : 5 Mod. 257«

A corporation cannot disfranchise for breach of a bye-law.

1 LiL 331. And one wrongfully disfranchised may he restored,

and have his remedy by mandamus, &c, in B. R. An alder-

man or freeman of a corporation cannot be removed from his

freedom or place without good cause, and a custom to remove

them ad libitum is void, because the party hath a freehold

therein. Cro. Jac. 54*0.

A bye-law made by a corporation may be good in part, an-l
bad m part, where the two parts are entire and distinct from
each other. S Term Rep. 356.
A corporation created by letters patent, with a power of

making bye-laws, cannot make any laws to incur a forfeiture.
Nor can they if created by act of parliament, unless such a
power is given. 1 Term Rep. 1 18.

A bye-law made by a company in a corporation to restrain
the number of apprentice* to be taken by any one of the mem-
bers is void. 7 Term Rep. 543.
A bye-law made by a company carrying on trade in partner-

ship, to prevent any one of the members carrying on a se-

parate trade on his own account is gocd. 8 Term Rep. 352.
A power granted by charter to a company exercising a par-

ticular trade in a certain place to make bye-laws for the govern-
mint of alt persons exercising that trade in that place, enables
it to make bye-laws binding as well on persons so exercising
the trade, who are not members of the company, as on those
who are. 1 H. Blackst. 370,
Where by the custom all persons having served an appren-

ticeship to a free burgess, t arrying on trade, were entitled to be
free burgesses, it was held that a clerk having served under
articles to an attornev was not within the custom. 7 Bam.
# C. 630.

A person may he bound to the good behaviour for words
spoke against mayors, &c, but he may not be indicted for it:

and if justices of a corporation deny to do right, it is a forfeiture
of their exemption from the imjuiry of the justices of the
county. Mod. ('as. 125. H)4. Head' officers of corporations
are to redress abuses of merchant-strangers, &c, or the franchise
shall be seized; slat. 9 FJiz.3. § 1 ; and have authority in many
cases by statute ; for which see title Mayors.
No strangers shall sell by retail any woollen or linen cloth,

or mercery wares, in corporate towns, except at fairs, on pain
of forfeiture, &c. But such persons may sell wares by whole-
sale, and cloth of their own making by retail. 1 and 2 P. & M.
cap. 7* Bodies politic and ecclesiastical may make leases for
three lives, or twenty-one years, under the restrictions in the
acts 1 Etiz. c VJ : 13 Eliz. c. 20,— See title Leases. If land
is given in fee to a dean and chapter, or to a mayor and com-
monalty, &c, and after, such body politic or incorporate is

dissolved, the donor shall have the land again, and not the
lord by escheat. Co. Lit. 3\.

The corporation of the city of London is to answer for all

particular misdemeanors, which are committed in any of the
courts of justice within the city ; and for all other general
misdemeanors committed within the city ; so it is conceived of
all other corporations. 1 Lit Abr. 32% If a common officer of
a town doth any thing for their common use, it is reasonable
the corporate town should be answerable for it. 1 Leon. 215
The stat. 32 G. 3. c. 58. § 4. docs not land an officer of a

corporation, having custody of the records, to permit any mem-
ber of the corporation to inspect the order for the admission
and swearing in of the freemen, &c. of the corporation; and
therefore where the town-clerk offered to permit an inspection
of the entries made upon stamps, of the admission and swearing
in of burgesses, but refused an inspection of the common council
book, in which it was usual to enter the order for the admission
and swearing in of the burgesses, the Court of K. B. held that

he did not thereby incur a penalty. Da vies v. Humph reus.

3 Maule <$p S. 223.

By 2 and 3 IV. 4. c. f>9* no municipal corporation or any officer

thereof, shall apply any money, stock, securities, &e. of the cor-

poration in discharge or satisfaction of any expences incident to

the election of any member of parliament, or of any candidate.

§ 3. All conveyances of any lands, &e. of the corporation for

such purpose to be void. § 5. All corporation officers and
others applying money, &e. contrary to the act, shall be liable

to make good the amount. § 7- Members of corporations con-

curring in any such application, &c. shall be guilty of a mis-

demeanor.
2 q S
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Ill, How far tfteif Ads are binding.—A corporation is pro-

perly an investing the people of the place with the local govern-

ment thereof, and therefore their laws shall he binding to

strangers : but a fraternity is some people of a place united

together in respect of a mystery and business into a company,

and their laws and ordinances cannot bind strangers, for they

have not a local power, Salk. HK>.

No masters and wardens, &e. of any mystery, or other cor-

poration, shall make any bye-laws or ordinances in diminution

of the king's prerogative, or against the common profit of the

people; except the same be approved by the Lord Chancellor,

or chief justices, &c. on pain of 40/. And such bodies corpo-

rate shall not make any acts or ordinances for the restraining

persons to sue in the king's courts for remedy, &c. under the

like penalty. Slat. If) //. 7- <'. 7. Ordinance made by corpo-

rations, to be observed on pain of imprisonment, or of forfeiture

of goods, &c- are contrary to Magna (harta. 2 Just. 17-

But penalties may be inflicted by bye-laws, which may be

recovered by distress or action of debt: and a custom for the

Lord Mayor and aldermen of London to commit a citizen for

not accepting of the livery, &c, was held a good custom, being

for the good government of the city. § Mod. 3^0.

Corporations may not, by bond, or otherwise, restrain any

apprentice, &c. from keeping a simp in the corporation, under

the penalty of 40/. Stat. *<28 H. 8. c. 5. See tit. Bye-laws.

In arts done bv corporations, the consent of the major part

shall be binding/ Stat. 33 H. S. c. 27.

This act clearly vacates all private statutes, both prior and

subsequent to its date, which require the concurrence of more

than a majority to give validity to any grant or election.

Blaekslone (1 Comm. 47-S ) is of opinion, that it has not affected

the negative given by the statutes to the head of any society ;

but it seems that this opinion may be questioned; especially in

cases where, in the first instance, he gives his vote with the

members of the society. It is the usual language of college

statutes to direct that many acts shall be done by guardianus et

major pars sociorum, or magister, or propositus el major pars ;

and it has been determined by the Court of King's Bench

{Cowp 377-) and by the visitor of Clare Hall, Cambridge, and

also by the visitors of Dublin College, that this expression does

not confer upon the warden, master, or provost, any negative;

but that Ids vote must be counted with the rest, and he is con-

cluded by a majority of votes against him,

IV. Horn they are visited—Corporations being composed of

individuals subject to human frailties, are liable, as well as

private persons, to deviate from the end of their institution.

And for that reason the law has provided proper persons to visit,

inquire into, and correct all irregularities that arise in such

corporations, cither sole or aggregate, and whether ecclesias-

tical, civil, or eleemosynary. With regard to all ecclesiastical

corporations, the ordinary is their visitor, so constituted by the

canon law, and from thence derived to us. The pope formerly,

and now the king, as supreme ordinary, is the visitor of the

archbishop or metropolitan ; the metropolitan has the charge

and coercion of all suffragan bishops ; and the bishops in their

several dioceses are, in ecclesiastical matters, the visitors of all

deans and chapters, of all parsons and vicars, and of all other

spiritual corporations. With respect to all lay corporations,

the founder, his heirs, or assigns, are the visitors, whether the

foundation be civil or eleemosynary ; for in a lay incorporation,

the ordinary neither can, nor ought to visit 10 Rep. 31.

The founder of all corporations in the strictest and original

sense is the king alone, for he only can incorporate a society

;

and in civil incorporations, such as mayor and commonalty, &c,

where there are no possessions or endowments given to the

body, there is no other founder but the king: but in eleemo-

synary foundations, such as colleges and hospitals, where there

is an endowment of lands, the law distinguishes and makes two

species of foundation ; the one funda /tit imipicas, or the incor-

poration, in which sense the king is the general founder of all

colleges and hospitals; the other fnndatio perftcienst or the

flotation of it, in which sense the first gift of the revenues is

the foundation, and he who gives them is in law the founder:

and it is in this last sense that we generally call a man the

founder of a college or hospital. 10 Rep* 33. But here the

ting has his prerogative: for, if the king and a private man
join in endowing an eleemosynary foundation, the king alone

shall be the founder of it. And in general the king being the

sole founder of all civil corporations, and the endower, the per-

Jtct&it founder of all eleemosynary ones, the right of visitation

of the former results, according to the rule laid down, to the

king ; and of the latter to the patron or endower.

The king being thus constituted by law visitor of all civil

corporations, the law has also appointed the place wherein he

shall exercise this jurisdiction: which is the Court of Kings

Bench ;
where, and where only, all misbehaviours of this kind

of corporations are inquired into and redressed, and all their

controversies decided. However, though the Court of King's

Bench, upon a proper complaint and application, can prevent

and punish injustice in civil corporations, as in every other

part of their jurisdiction ; it is not the language of the profes-

sion to call that part of their authority a visitatorial power.

1 ( 'omm. 481, n.

As to eleemosynary corporations, by the dotation, the founder

and his heirs are of common right the legal visitors; hot, if the

founder has appointed and assigned any other person to be

visitor, then his assignee so appointed is invested with all the

founder's power, in exclusion of his heir. Eleemosynary cor-

poratious are chiefly hospitals, or colleges in the Universities;

these were all of them considered by the popish clergy as of

mere ecclesiastical jurisdiction : however, the law of the land

judged otherwise and. with regard to hospitals, it baslong

been held (Y. II 8 Ed. 3. 28: HAss. 2Q.) that if the hospital

be spiritual, the bishop shall visit; but if lay, the patron. This

right of lay patrons was indeed abridged by stat.
L
J //. 5. c. L

which ordained, that the ordinary should visit all hospitals

founded by subjects; though the king's right was reserved to

visit by his commissioners such as were of royal foundation*

But the subject's right was in part restored by stat. 14 FJiz> c. 5.

which directs the bishop to visit such hospitals only, where no

visitor is appointed by the founder thereof; and all hospitals

founded by virtue of the stat. 89 Eliz. c. 5* are to be visited by

such persons as shall be nominated by the respective founder*

But still, if the founder appoints nobody, the bishop of the

diocese must visit. 2 Inst. 575.

Colleges in the Universities (whatever the common law may

now, or might formerly judge) were certainly considered by

the popish clergy, under whose direction they were, a* eccle-

siastical, or at least as clerical corporations ; and therefore the

right of the visitation was claimed by the ordinary of the

diocese. This is evident, because in many of our most annent

colleges, where the founder had a mind to subject them to a

visitor of his own nomination, he obtained for that purpose s

papal bull, to exempt them from the jurisdiction of the- ordi-

nary ; several of which are still preserved in the archives of

the respective societies And in some of our colleges, where

no special visitor is appointed, the bishop of that tHoeesi' m

which Oxford was formerly comprised, has rmmemorially exer-

cised visitatorial authority (that is, the Bishop of Lincoln,

from whose diocese that of Oxford was taken) ; which can be

ascribed to nothing else but his suppposed title as ordinary to

visit this, among other ecclesiastical foundations.

But, whatever might be formerly the opinion of the clergy,

it is now held as established common law, that colleges arc

lay corporations, though sometimes totally composed of eecp»

siastical persons; and that the right of visitation does notarise

from any principles of the canon law, but of necessity was

created by the common law. Ld. Ratpn. 8. And yet the

power and jurisdiction of visitors in colleges was left so much

in the dark at common law, that the whole doctrine was very

unsettled till the famous case of Philips v. Bury, Ld. Eejjftt S ;
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4 MM* 10(). In this the main question was, whether the
sentence of the Bishop of Exeter, who (as visitor) hud deprived
Doctor Bury, the rector of Exeter College, could be examined
and redressed by the Court of King's Bench, And the three
puisne judges were of opinion, that it might be reviewed, for
that the visitor's jurisdiction could not exclude the common law

;

and accordingly judgment was given in that court. But Lord
Chief Justice Holt was of a contrary opinion ; and held that by
the common law the office of visitor is to judge according to
the statutes of the college and to expel and deprive upon just

occasions, and to hear all appeals of course: and that from him,
and him only, the party grieved ought to have redress : the
founder having reposed in him so entire a confidence that he
will administer justice impartially, that his determinations are
final, and examinable in no other court whatever. And, upon
this a writ of error being brought into the House of Lords,
they concurred in Sir John Holt's opinion, and reversed the
judgment of the Court of King's Bench. To which leading
case all subsequent determinations have been conformable.
But, where the visitor is under a temporary disability, there
the Court of King** Bench will interpose to pitvent a defect

of justice. Slra, 797- Also it is said (2 Litim. 155(1) that if

a founder of an eleemosynary foundation appoints a visitor,

and limits his jurisdiction by rules and statutes, if the visitor in

his sentence exceeds those rub s, ;u» action Ins against him;
but it is otherwise where he mistakes in a thing Within bis

power.
No particular form of words arc necessary for the appoint-

ment of a visitor. Sit visitatvr, or visitationem commendamrts,
will create a general visitor, and confer all the authority inci-

dental to the office; I Burr. 199; but this general power may
he restrained and qualified, or the visitor may be directed by
the statutes to do particular acts, in which instance he has no
discretion as visitor ; as where the statutes direct the visitor to

appoint one of two persons, nominated by the fellows, to be
the master of a college, the Court of King's Bench will

examine the nomination of the fellows, and, if correct, will

compel the visitor to appoint one of the two. 2 Term Rep. 290. I

New ingrafted fellowships, if no statutes are given by the
i

founders of them, must follow the original foundation, and are

subject to the same discipline and judicature. 1 Burr. 20'?. It

is the duty of the visitor, in every instance, to cilcctuate the

intention of the founder, as far as he can collect it from the

statutes, and the nature of the institution ; and in the exercise

of this jurisdiction he is free from all control Lord Matt\/t\ld

has declared, that the visitatorial power, if properly exercised,

without expence or delay, is useful and convenient to colleges; I

and it is now settled and established that the jurisdiction of a

visitor is summary, and witbout appeal from it. I Rare. l

;i.'0.

See 1 Comm. 479*

V. How they arc dissolved.—A corporation may be dissolved,

for it is created upon a trust ; and if that be broken it is for-

feited. 4 Mod.
Corporations are dissolved by forfeiture of their charter, mis-

user, &c. upon the writ quo warranto bro tight : by surrender,

or by act of parliament : and if they neglect to choose officers,

or make false elections, &q, it is a forfeiture of the corporation,

4 Rep. 77.

Corporations may be dissolved in several ways, which dis-

solution is the civil death of the corporation: and in this case

their lands and tenements shall revert to the person, or his

heirs, who granted them to the corporation ; for the law doth

annex a condition to every such grant, that if the corporation

be dissolved, the grantor shall have the lands again, because

the cause of the grant failcth. Co. Lit. 1 'I. The grant is in-

deed only during the life of the corporation, which may endure

for ever: but, when that life is determined by the dissolution

of the body politic, the grantor takes it back by reversion, as in

the case of any other grant for life. The debts of a corporation,

either to or from it, are totally extinguished by its dissolution ;

I
sb that the members thereof cannot recover, or be charged with
them, in their natural capacities. 1 Lev. 237-
A corporation may be dissolved. I. Bv act of parliament

;

which is boundless in its operati as. % By the natural death
of all its members, in case of an aggregate corporation. 3. By
surrender of its franchises into the^hands of the king, which is

a kind of suicide. ft By forfeiture of its charter, through neg-
ligence or abuse of its franchise: in which case the law judges
that the body politic has broken the condition upon which it

was incorporated, and therefore the incorporation is void. And
the regular course is to bring an information in nature of :i

writ of quo warranto, lo impure hi/ what warrant the members
now exercise their corporative power, having forfeited it by
such and such proceedings. The exertion of this act of law,
for the purposes of the state, in the reign of King C harles and
King James the Second, particularly by seizing the charter of
the City of London, gave great and just offence, though
perhaps, in strictness of law, the proceedings in most of them
were sufficiently regular : but the judgment against thai of

London was reversed by act of parliament, stat. 2 IV. # M.
c. 8. after the revolution. And by the same statute it is enacted,
that the franchises of the City of London shall never more be
forfeited for any cause whatsoever. And because by the

I

common law corporations were dissolved, in case the mayor or
head officer was not duly elected on the day appointed in the

' charter, r r established by prescription, it is now provided by
stat. 11 (j. 1. e, 4*. that no corporation shall be dissolved, fin-

ally default to choose a mayor, &c,, but the electors are still to
' proceed to election ; and if no election be made, the Court of
King's Bench shall issue a mandamus requiring the electors to

choose such mayor, &c. See Rex v- Mayor of Norwich, 1 B.
$AdoL3\$.
The proclamation of Jae. II, in the 4-th year of his reign,

for restoring corporations to their ancient charters, &c, ope-
rates (when accepted) as a grant of revival to such of the old

corporations as had surrendered their corporate franchises to

Car. 1L (but which sunvndrrs were not enrolled) who had
granted new charters, and overturns such new charters.

3 T. R.\. 9-

W hen an integral part of a corporation is gone, and the cor-
poration has no power to restore it, or to do any corporate act,

the corporation is so far dissolved, that the crown mav grant a
new charter. 3 T. R. 1<)J): and see 3 East, 2 1&
By stat. 2 Annej e. 20. where persons intrude into the office

of mayor, &c., of a corporation, a quo warranto shall be brought
against the usurpers, who shall be ousted, and fined : and none
are to execute an office in a corporation for more than a vear.

See farther on this subject Kud's Treatise on the Law of Cor-
notations;—and see also particularly this Diet. tits. Mortmain,
.1 / a adamus, Qno I f arraato.
To prevent improper conduct in trading corporations in r7ce-

thns, and in disposing of the joint stock, it is by stat. 7 G.
v. IS. enacted, that no member of such corporations shall be
admitted to vote in the general courts^ until he shall have been
six months in possession of the stock necessary to qualify him,
unless it comes to him by bequest, marriage, succession, or

settlement. And by the same statute, only one half yearlv
dividend is to be made by one general court, five months at

least from the preceding declaration of a dividend: and ques-
tions for increasing the dividend are to be decided by ballot.

See tit. East India Company,
To facilitate the proceedings in cases of mandamns and quo

warranto, and to prevent any undue advantage on either side,

the stat. 12 G. $. c, 21. provides that where any person shall

be entitled to be admitted a freeman, tkc. of any corporation,

eve., and shall apply to the proper officer to be admitted, and
shall give notice of his intention to move the Court of King's
Bench for a mandamus, in case of refusal, the officer shall pay
all the costs of the application. And the same statute enacts,

that the proper officer shall, on the demand of two freemen,

permit them and their agents to inspect the entries of ad-
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mission of freemen, and to take copies and extracts, under

penalty of 100/.

CORPOREAL INHERITANCE. In houses, lands, &c.

See tit. Inheritance,

CORPSE, stealing of If any one in taking up a dead

body, steals the shroud, or other apparel, it will be felony.

:S Inst. 110: 12 Rep. 113; 1 Hal. P. C. .015. But stealing

the corpse itself, only, is not felony, but it is punishable as a

misdemeanour by indictment at common law. 2 Comm. 230

;

Russ # Ry. 867-

CORPUS C HRISTI DAY. A feast instituted in the year

L$64, in honour of the blessed sacrament ; to which also a

college in Oxford is dedicated. It is mentioned in the stat.

:J2 H. 8. e.2L
CO RPU S CUM CA USA. A writ issuing out of the Chan-

cert/, to remove both the bod.y and record, touching the cause

of any man lying in execution upon a judgment for debt, into

the Kings Bench, &C, there to lie till he have satisfied the

judgment. F. N. B. 251. See tit Habeas Corpus.

CORRECTOR OF THE STAPLE. A clerk belonging

to the staple, to write and record the bargains of merchants

there made. See slat. 27 Ed. 3. cc. 22, TA.

CORREDIUM, CONREDIUM. The same with corro-

dium. See Corody.

CORRUPTION OF BLOOD, corrupt io sanguinis.] An
infection growing to the state of a man, and to his issue ; and

is where a person is attainted of treason orfelony, by means

whereof his blood is said to be corrupted, and neither his

children, nor any of his blood, can be heirs to him, or any

other ancestor: also, if he is of the nobility, or a gentleman,

he and all his posterity by the attainder are rendered base and

ignoble: but by pardon of the king, the children born after-

wards may inherit the land of their ancestor, purchased at the

time of the pardon, or after ; but so cannot they who were

born before the pardon. Terms de la Lap
If a man that hath land in right of his wife hath issue, and

his blood is corrupt by attainder of felony, and the king pardons

him ; in this case, if the wife dies before him, be shall not be

tenant by the curtesy, for the corruption of the blood of that

issue ;
though it is otherwise, if he hath issue after the

pardon ; for then he should be tenant by the curtesy, although

the issue which he had before the pardon be not inheritable.

\3H.7.c. 17.

A son attainted of treason or felony in the life of his an-

cestor, obtains the king's pardon before the death of his ancestor,

lie shall not be heir to the said ancestor, but the land shall

rather escheat to the lord of the fee by the corruption of

blood. 36 Ass. PL 32 //. 8.

If the father of a person attainted die seised of an estate of

inheritance, during his life no younger brother can be heir;

for the elder brother, though attainted, is still a brother, and

no other can be heir to his father, while he is alive ; but if he

die before the father, the younger brother shall be heir.

2 Hawk. P. C. c. 49. § 49. See farther Co. Lit. 8. 391: Dyer,

482: 3 Inst. 211.

Corruption of blood from an attainder is so high that it

cannot be absolutely salved but by act of parliament: for the

king's pardon doth not restore the blood so as to make the

person attainted capable either of inheriting others, or being

inherited himself by any one born before the pardon, 1 Inst.

,"<ll , 3Q2: 2 Hawk. A statute which saves the cor-

ruption of blood, impliedly saves the descent of the land to the

heir ; and it prevents the corruption of blood so far : also it

saves the wife's dower, &e. But nevertheless the land shall

be forfeited for the life of the offender. 3 Inst. 47 : 1 Hawk.
P. C. c. 4L § 5. By stat- 54 G. 3. c. 145. it is enacted that

no future attainder for felony, except in cases of high treason,

petit treason, or murder, or of abetting, procuring, or coun-

selling the same, shall extend to the disinheriting of any heir,

nor to prejudice of the right or title of any person, other than

the right or title of the offender during his natural life only

:

and that it shall be lawful to every person to whom the right

or interest of any lands, tenements, or hereditaments, after the

death of any such offender, should or might have appertained

if no such attainder had been, to enter into the same. See

farther tits. Attainder, Forfeiture, Escheat, Tenure, §c.

CORSELET, Fr. in Lat. corpu&ctduml] A little body.

The name of an ancient armour used to cover the body or trunk

of a man : wherewith pikemcn commonly set in the front and

flanks of the battle were formerly armed, for the better rei#.

ance of the assaults of the enemy, and the surer guard of the

soldiers placed behind, who were more slightly armed fur

their speedier advancing to, and retreating from, the attack.

4 and 5 P. $ M. c. 2.

CORSE PRESENT, from the Fr. corps present.'] A mor-

tuary: and the reason why it was thus termed scums to be,

that where a mortuary became due on the death of any man,

the best or second best beast was, according to custom, ofleml

or presented to the priest, and carried with the corps. See stat.

21 //. 8. c. 6. and this Diet- tit. Mortuary.

CORSNED BREAD, pants conjnratus.'] Ordeal breal

It was a kind of superstitious trial used among the Saxons, to

purge themselves of any accusation, by taking a piece of barley

bread, and eating it with solemn oaths and execrations, that it

might prove poison, or their last morsel, if what they asserted

or denied were not punctually true. These pieces of bread

were first execrated by the priest, and then offered to the sus-

pected person, to be swallowed by way of purgation: for they

believed a person, if guilty, could not swallow a morsel w
accursed ; or if he did, it would choke him.

The form was thus: We beseech thee, 0 Lord, thai he who if

guilty of this theft, when the exorcised bread is offered to him in

order to discover the truth, that hisjaws may be shut, his tltroni

so narrow that he may not swallow, and that he may cast it out

of his mouth, and not eat it. Du Cange. The old form, or

exorcismus pants ho? dead vel casei ad probationem veri, is

extant in Lindcnhro^ius, page 10J. And in the laws of King

Canute, cap. 6. Si quis altari ministranthtm accusefur, ct

amicis destitutus sit, cum sacramentales non hahcat, radat mi

judicium, quod Angllce dicitur corsned, ct fiat sicui Deus vchl,

nisi super sanctum corpus Domini pcrmittatur nt se purgct; from

which it is conjectured, that corsned bread was originally the

very sacramental bread, consecrated and devoted by the priest,

and received with solemn adjuration and devout expectance

that it would prove mortal to those who dared to swallow it

with a lie in their mouths; till at length the bishops and rk-r<:y

were afraid to prostitute the communion bread to such rush

and conceited uses; when to indulge the people in their super-

stitious fancies, and idle customs, they allowed them to practise

the same judicial rite, in eating some other morsels of bread,

blessed or cursed to the like uses.

It is recorded of the perfidious Godwin, Earl of Kent, m
the time of King Edward the Confessor, that on his abjuring

the murder of the king's brother, by this way of trial, as a just

judgment of his solemn perjury, the bread stuck in his throat,

and choked him. Ingulph. this, with other barbarous wsfl

of purgation, was by degrees abolished, though we have still

some remembrance of this superstitious custom in our usual

phrases of abjuration ; as, / will take the sacrament upon it:—

May this bread be my poison;— or, May this bit he my last, qc

See tit. Ordeal.
CORTIS, curtis.~\ A court or yard before a house. Blouvl

CORTULARIUM, curtilagium^ A yard adjoining to a

country farm. Cartul. Glaston. M&.f. 42.

CORUS. A certain corn-nicasure heaped up, from the

Hebr. cora, a hill: eight bushels of wheat in a heap, making a

quarter, are of the shape of a little hill ; and probably a corns

wheat was eight bushels; Decern coros tritici, she decern quar-

teria. Bract, lib. 2. c. 6.
r

COSDUNA. Custom or tribute. Man. Angl torn. L p. 50-.

COSENAGE or COSINAGE, Fr. cousinage,'] i.e. kindred,

cousinship. Is used for a writ that lies where the tresail, that
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E4, the father of the foswfl, or great grandfather, being seized
of lands and tenements in fee at his death, and a stranger
enters upon the heir and abates; then shall his heir have his
writ of coinage. Brit. c. S6: F. A r

. B. 221, See tit. Assise
of Mart (V Ancestor*

COSENING, is an offence where any thing is done deceit-
fully, whether belonging to contracts or not, which cannot be
properly termed by any special name. West. Symb. p. 2. § 68.
See tit. Cheats.

COS lib,KING As there were many privileges inherent by
right and custom, allowed in the feudal laws; so were there
several grievous exactions imposed by the lords on their tenants,
by a sort of prerogative or senioial authority, as to lie and feast
themselves and their followers at their tenants houses, &c,
which was called coshen ng, Spelm. of Parliaments, M.S.
COSMUS. From the Greek, Korrpoc.^ Clean. Blount.
COSTARD. An apple: whence costard-monger, i.e. seller

of apples. Cartular. Abbat. Reading, MS.fol.<)\6.
COST ERA. Coast, sea-coast. Mentor, in Scaecar, Pasclt.

24 Ed. 1.

COSTS.
Expense: litis,] hi the prosecution and defence of actions,

the parties are necessarily put to certain expences, or, as they
are commonly called, Costs ; consisting of money paid to the
king and government for fines and stamp duties: to the officers

of the courts; and to the counsel and attorneys for their

Ices. ^c.

These costs may be considered cither as between attorney

and client; being what are payable in every case to the
attorney, by his client, whether he ultimately succeed or not

;

or as between party and party, being those only which are
allowed, in some particular cases, to the party succeeding
against his adversary. As between party and party, they are

interlocutory or final : the former are jriven on various inter-

locutory motions and proceedings in the course of the suit —
The latter (to which the term of costs is most generally

applied, and the rules respecting which are of the most conse-

quence) are not allowed till the conclusion of the suit.

Much of the following abstract of the law relating hereto is

taken from Tidd's Practice , Chapter on Costs ; a short and
comprehensive abridgement ; to which, and other productions

on the subject, the practitioner must necessarily have recourse

in nice and particular cases.

It will be sufficient fur the present purpose to arrange the

information on this >ubject in the following manner.

ti In what general Cases Costs are given to the Plaintiff.

11. In what to the Defendant.

1U. Of double and treble Costs.

IV. Costs by particular Statutes.

V, Of taxing and recovering Costs,

VI, In Criminal Prosecutions.

I. In what general Cases Costs are given to the Plaintiff.—
No costs were recoverable by the plaintiff or defendant at

common law. 2 Inst. 288: Hardr. 15% But by the stat. of

Gloucester ((> Ed. 1.) c. 1. § 2. it is provided, " that the

demandant may recover against the tenant the costs of his writ

purchased (which, by a liberal interpetation, has been con-

strued to extend to the whole costs of his suit; 2 Inst. 288.) ;

together with the damages given by that statute, and that this

act shall hold place in all cases where a man recovers damages"

This was the origin of cost* de invtcmento. Gilb. Faj, Rep. If)").

And hence the plaintiff has, generally speaking, a right to costs,

in all cases where he was entitled to damages, antecedent to,

or by the provisions of the stat. of Gloucester (10 Co, 1 lf>- a,)

;

as in assumpsit, covenant, debt on contract, case, trespass,

replevin, ejectment, &c. ; or where, by a subsequent statute,

double or treble damages are given, in a case where single

damages were before recoverable (10 Co. 1 J 6. a.: 2 Inst* 289.

Cowp. 36S.); as upon stat. 2 H. i. c. 11. for suing In the
Admiralty Court ( 10 Co. 1 1 6. a. b. : Dyer, 1 56. b. : Carth 297.)

;

upon stat. 8 H. 6. c. [). for a forcible entry (10 Co. 115. b. :

Co. Lit. 257. b.: InsL 289: Cro. EL 582.); or upon stat.

2 and 3 W. $ M. sess. 1. c. 5. for rescuing a distress for rent
(Carth. :m : I Salk. 205: J Ld. Raym. 19: Skin. 555:
Holt, 1?2. S. C) And he hath also a right to costs in all casea
where a certain penalty is given by statute to the party
aggrieved (Cro. Car. 56*0

: 1 RoL Abr. 574 ; Skin. 363:
Carth. 230: 1 Salk. 206 : 1 Ld. Raym. 172: Say. Costs, 11 :

II. Black. 10.); for otherwise the remedy might prove in-

adequate. So where a right is vested by act of parliament in

a particular person or corporation, the withholding the right

and compelling the party to sue for it is an injury for which
damages may be recovered, and then costs will follow. 9 Barn.

$ Cres. 524: J Crump. § Jcr. 56: see Tidd, 94-5. (9th ed.)

But the stat. of Gloucester did not extend to cases where no
damages were recoverable at common law, as in scire facias,

prohibition {Comb. 20.), §c. (but costs have been allowed on
interlocutory proceedings in a writ of entry ; 2 Bing. 387,);
nor where double or treble damages were given by a subsequent
statute, in a new case where single damages were not before

recoverable ; as in waste against tenant for life or vears

(2 IL 4. 17: 9 H. 6. 66. h.: 10 Co. 116. b.: 2 Inst. 289.);
upon the stat. of Gloucester (6 Ed. 1. c> 5.) ;—for not

setting out tithes (Moor, 915: Noy, 136: Hurdr. 152.),

upon stat. 2 and 3 Ed. 6. c. \3 ;—or for driving a distress

out of the hundred (2 Inst. 289: Dyer, 171. but see Cro,

Car. 560 : 1 RoL Abr. 5/4.), upon stat. 1 and 2 P. $ M. c. 12.

Nor does this statute extend to popular actions, where the

whole or part of a pcnaltv is given hv statute to a common in-

former (1 RoL Abr. 57'4; i l ent. 133: Carth. 231: 1 Salk. 206:
1 Ld. Raum. 172: fas. Pr. C. B. 87: Barnes, 1 24. S. C. :

Cotrp. M(it>: 1 //. Black. 10: Bull. N. P. 333.) ; as upon stat.

5 Eliz. r. 4. § 31. for exercising a trade, without having served

an apprenticeship ; or upon the stat. of Usury, 1 2 Anne, ,\t. 2.

c. 16. In these and such like cases, therefore, the plaintiff is

not entitled to costs, unless they are expressly given by the

statute ; but wherever they are so given, he is of course

entitled to them.

Where simile damages arc given by a statute subsequent to

the stat. of Gloucester, in a new case wherein no damages were
previously recoverable, it has been doubted whether the plain-

tiir>hull receiver costs, if they are not mentioned in the statute.

The rule in Pilford's case is, that he shall not (10 Co. 1 If), a.)
;

ami according! v it is holden, that he is not entitled to costs io

quare impedit (2 H. +. 17 : 27 //. 6. JO: 10 Co. 11 6. a :

2 lust. 289. 362: Barnes, 140: and see Cro. Car. 360

:

Carth. 2:il : Carp. 367, S.) ; wherein damages are given bv

the stat. of Weslm. 2. (13 Ed. 1.) c. 5. § 3. But the rule

in Pilford's case is contradicted by Lord Coke himself

(2 Insl. 289. )j who says, that " this clause (respecting the stat.

of Gloucester s holding place, in all cases where a man recovers

damages) doth extend to ^ive costs, where damages are given

to any demandant or plaintiff in any action by any statute

made after this parliament." And the rule has been since

narrowed by several modern decisions ; from whence it may be
collected, that the plaintiff is entitled to costs, in all cases

where single damages are given by statute to the party grieved,

although costs are not particularly mentioned in the statu-o.

2 Mix. 91 : Barnes. 151. S.C.: 3 Burr. 1723: Term Rep. 7 I :

Tidd's Prac. 9±li (9th ed.)

Wherever an action is given to the party grieved by an act

since the stat. of Gloucester, he is entitled to costs if he
succeed, though he* had no remedy before such act.

7 Term Rep. 208.

In several of the foregoing cases, wherein costs were not

recoverable by the plaintiff at common law, they are expressly

given him by stat. 8 and 9 W. 3. c. 11; by which it is enacted,

that ''in all actions of naxte, and actions of debt upon the

statute for not setting forth tithes, wherein the single value or
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damage found by the jury shall not exceed the sum of twenty

nobles; and in all suits upon any writ or writs of scirefacias

>

and suits upon prohibitions, the plaiinii^^taiuiug judgment, or

any award of execution, after plea pleaded or demurrei joined

therein, .shall likewise recover his costs of suit ; and if the plain-

t iil' sliaU become nonsuit, or suffer a discontinuance, or a verdict

shall pass against him, the defendant shall recover his costs, and

have execution for the same by capias ad satisfaciendum, jieri

facias, or elegit
**

This statute does not extend to a scire Joans to repea* a

patent, prosecuted in the name or the kin& 7 Term Rep. 3m.

See Tidd, 947. (9th ed.) as to Costs in Scire Facias, Prohibi-

tion, Mandamus, Quo W arranto*

The plaintiff's general right to costs being thus settled and

established upon the footing of the stat of Gloucester, has been

since altered, restrained, and modified by several subsequent

statutes. .

To prevent trifling and malicious actions tor words, tor

assault and battery, and for trespass, it is enacted by stats.

4:i KHz. c. H;2\ Jar. I . c. H> ; 22 and 23 Car. 2. <:. [). * i:i(>.

that where the jury who try any of these actions shall

give less damages than 40.?., the plaintiff shall be allowed no

more costs than damages; unless the judge before whom the

cause is tried shall certify, under his hand, on the back of the

record, that an actual batterif (and not an assault only) was

proved, or that in trespass thefreehold or title of the laud came

cfaiefly in question. Also by stats. 4 and 5 W. Sf M. c. 23 ;

8 and 9 W* S. c. 11. if the trespass were committed in hunting

or sporting bv an inferior tradesman, or if it appear to be

wilfully and maliciously committed, the plaintiff shall have full

costs; though his damages, as assessed by the jury, amount to

less than 40j.

If, in an action on the case for an injury done to the plain-

tiff's right of common by digging turves there, the judge

certify, under the stat. of EM, that the damages did not

amount to 40.?., the plaintiff shall have no more costs: for the

interest or title of the land docs not necessarily come in question

in this action, and did not, in fact, in this case, where the action

was brought against another commoner for a mere wrongful

act. 8 East's Rep. 29** And the certificate may be granted

in assault and battery, if m> actual battery be proved. 1 New. R.

235 : and see 2 New. R. ^71- So in assault and battery, with

a separate count for a false imprisonment, where the verdict

was for J s. damages, and the judge certified under 43 Ehz,$ the

Common Pleas refused to allow plaintiff his costs, 2Bing.333,

Where to trespass at A., and throwing down, burning, and

totally destroying, the plaintiff's hedge there then erected, &c.

whereby, &c,Yne defendant pleads the general issue, and jus-

tifies as to the throwing down the hedge, because it was erected

mi a common over which he prescribes for right of common,

and issue is taken on suth right, which is found for him, and

a verdict for the plaintiff, for 20s. damages on the general

i>sue ; the facts staled in the special j-lea, and found, cannot he

tukcn'into consideration to show that the title to the freehold

could not tome in question on the declaration ; and as on the

declaration the freehold might have come in issue, and the

judge did not certify, the plaintiff is tutitlcd to no more costs

than damages. S'ead v Gamble, 7 East, 325.

If there be a certificate against any more costs than damages

upon the stat. 43 Etiz. c. ()• § 2. the ] plaintiff shall not have the

costs <>f the double pleas, on which all the issues were found

for him
;
although the judge has not certified, under the stat.

4 Anne, c. If). § 5. that the defendant had probable cause to

plead the several special matters; that section only applying to

cases where one at least of the special pleas is found for the

defendant, which would entitle him to the general costs.

Richmond v. Johnson, ? East, 583.

The stat. 43 G. 3. c. 46. § 4. enacts that in all actions

brought in England or Ireland, upon any judgment recovered,

the plaintiff in such action shall not recover or be entitled to

any costs of suit, unless the court in which action on the judg-

ment shall be brought, or some judge of the same court, shaU

otherwise order. But this statute does not extend to an action

brought to recover the costs of a judgment of nonsuit.

14 East's Rep. 243. See Tidd,

The legislature has also been obliged to interfere still far-

ther, to guard against trilling and vexatious actions by means

of what are commonly called the Court of Conscience AcU,

Such are stats. 3 Jac. h c. 15. § 14 ; 14 G. 2. c. 10; which

provide that if an action be brought for less than 4G\v. against

a defendant living in London, and liable to t he jurisdiction of

the Court of Requests there, the plaintiff shall not recover any

costs, but shall pay them to the defendant.

The London Court of Requests has jurisdiction by the stat.

39 and 40 G. 3, c. 104. over a contract for the retention of

tithes by the tenant, the value of which was under 5i f and

therefore if the vicar sue in the superior court for the same, and

recover less than 5/. upon a count in assumpsit, for a quantum

valebant, the defendant may enter a suggestion on the roll,

Stating that he was a freeman and inhabitant of the city of

London, trading there at the time he was served with the writ,

for the purpose of ousting the plaintiff of his costs under the

twelfth section of the act, Sandby v. Miller, 5 East, 104.

Several other acts of parliament have been also rmide, esta-

blishing courts of conscience in vat ions districts in and about

the metropolis, as in the town and borough of Southward &c.

by stat. 22 G. 2. c. 47 (but see 4 G* 4. c. 123. § 14. and

fidds Prac. 958. 9th eih) ; in the city and liberty of Westmin-

ster, and part of the duchy of Lancaster, by stat. 23 G. 2. r. 27.

(explained and amended by stat. 24 G. 2. c. 42); and in the

Tower-hamlets, by stat. 23 G- 2. c. 30. And by stat. 23 G,2,

c. 33. the county court of Middlesex was put on a different

footing, for the more easy and speedy recovery of small debts.

See tits. County Courts, Courts of ' Conscience- And see Tidd's

Chapter on Costs. (9th ed.)

When it was proved that a debt originally above was reduced

below 40*. by part payment before the action brought, held

that the defendant was entitled to costs under the statutes

establishing courts of conscience in Southwark and Londoiu

8 E- R. 28. 347, See 14 E. R. :H4. S. P. : and also 8 E. R.

230: 1 Taunt. 60.

In general, where the act is not pleaded, the proper mode to

obtain" the costs is for the defendant to apply to the court, by

affidavit, for leave to enter a suggestion on the roll of the facts

necessary to entitle him to the benefit of the act suited to hU

ease ; which suggestion may be traversed or demurred to* See

farther, Tidd's Chapter on Costs. (9th ed.)

These statutes might perhaps have been with equal propriety

classed under the 2d division of this title; but are introduced

here as forming an exception to the general title of a plaintiff*

to costs in the cases already instanced.

The principal statute made for restraining the plaintiffs

right to costs is stat. 22 mid 23 Car. 2. c. 9- (extended to Wale*

and the Counties Palatine by stat. 12 and 13 W- 3. c. by

which it is enacted, that "in all actions of trespass, assault,

and batten/, and other personal actions, wherein the judge, at

the trial of the cause, shall not find and certify under his hand,

upon the back of tire record, that an assault and battery was

sufficiently proved by the plaintiff against the defendant, t>r

that the freehold or title of the land mentioned in the plamtifla

declaration was chiefly in question ; the plaintiff, in ease the

jui-v shall find the damages to be under the value of forty

shillings, shall not recover or obtain more costs of suit than the

damages so found shall amount unto." It seems to have been

the intention of this statute that the plaintiff shall have no

more costs than damages, in any personal action whatsoever,

if the damages be under 40*., except in cases of battery

or freehold, and not even in these without a certificate. Am

this construction was adopted in some of the first cases tna

arose upon the statute. 3 Keb. 121. 247. But a different con-

struction soon prevailed ; and it is now settled, that the statute

is confined to actions of assault and battery, and actions ror
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focal trespasses, wherein it is possible for the judge to certify
that the freehold or title of the land was chicflv^iii question.
T. Itmpn. 487 i T. Jon. 232 : 2 SkdWi 258. S. C. : 3 Mod. 39 :

1 Salk. SOS; 1 Sir. 577: G*/o. Eq. Rep. 195: JArrim, I'M :

$ Wit, 322. S.C.: I & Black. 294-. Therefore it does not
extend to actions of debt, covenant, assumpsit, (rover (3 Keh.3l:
1 Salic. 208,), or the like ; or to actions for a mere assault
3 T. R. 391.) ; or for criminal conversation (3 IVUs. SI 9) ; or
battery of the plaintiff 's servant {3 Keb. JS4: 1 Sail. 208 :

J S/ra. 192.), per qri/orf consortium vcl servitium amisiL In all

these cases, though the damages be under 40$., the plaintiff' is

entitled to full costs without a certificate.

The certificate required by this statute need not, it seems,
be granted at the trial of the cause; 11 Mod, 108; but may
be granted within a reasonable time after the trial. 2 Bant. &
Cres. 621 : 4 Dow. # By. 1 56. And where the defendant lets

judgment go by default {Bull. X. P. 329.), or justifies the
assault and battery, or pleads in such a manner as to bring the
freehold or title of the land in question, on the face of the
record (9 Prac. 314.), or a vim is granted (1 Ld. Raym. 76:
2 Salk. 665.), a certificate is holden to be unnecessary ; but it is

necessary where, to a plea of a right of way, there is a replica-

tion of extra viarru Cochran v. Harrison, T. 22 G. 3. But
where, in an action for an assault and battery, the defendant
justifies the assault only (3 T. R. 391.), or an assault only is

certified by the judge (2 Lev. 102.), the plaintiff recovering
less than forty shillings is not entitled to more costs than
damages ; though in the latter case, to entitle him to full costs,

the judge may certify, on stat. 8 and 9 W. 3. c. 11. that the
assault was wilful and malicious. 3 fVils. 326.
None of the statutes made for restraining the plaintiff's right

to costs extend to actions brought in an inferior court, and re-

moved by the defendant into a superior one. 2 Lev. 1 24

:

4 Mod. 378, 9 * 1 Ld. Raym. 395. But now, by 58 G. 3. in

actions of assault and battery, commenced in courts having
jurisdiction to40j., if the jury give less than 40s. damages, the
plaintiff shall have no more costs than damages. See Tidd's
Prac. 961. (9th ed.) And it has been holden, that stat.

21 Jac. 1. c. \6. and stats. 22 and 23 Car, 2. c. 9- only restrain

the court from awarding more costs than damages; but the
jury, not being restrained thereby, may give what costs they
please.

It often happens that there are several counts or pleas, the

issues upon whic h are some of them found for the plaintiff, and
some for the defendant. The practice of the courts differed as

to costs in such cases ; but now, by the rules of H, T. 1832,

no costs shall be allowed a plaintiff on any counts or issues on
which he has not succeeded, and the costs of all issues for the

defendant shall be deducted from the plaintiff's costs. See
T'uUU 975. (9th ed.)

By the Welch Judicature Act, 5 G. 4. c. 106. in all actions

upon the case for words, actions of debt, trespass on the case,

assault and battery, or other personal action, and all transitory

actions, which shall be brought in any of his majesty's courts of

record out of the principality of Wales, and the debt or damage
found by the jury shall not amount to the sum of 50/,, and it

shall appear upon the evidence that the cause of action arose in

Wales, and that the said defendant was resident in Wales at

the time of the service of any writ, or other mesne process,

served on him, and it shall be so testified, under the hand of

the judge who tried such cause, upon the record of Nisi Prius

(on such facts being suggested on the record or judgment roll),

a judgment of nonsuit shall be entered thereon against the

plaintiff, who shall pay to the defendant costs of suit, and the

defendant shall have like remedy to recover the same, as in the

case of a verdiet given for the defendant ; and in the taxation

of all costs allowed to the defendant, the proper officer shall

allow to the plaintiff, out of the defendant's costs, the full sum
given by the verdict to the plaintiff for his debt or damages ;

and, although no judgment shall be entered for the plaintiff

upon such verdict, yet nevertheless such verdict, without any

vol. r<

judgment entered thereon, shall be an effectual bar to any
action commenced by the plaintiff for the same. Provided that
nothing in this act contained shall preclude any person from
commencing and carrying on any action, and which may be
tried at the assizes at the nearest English countv to that part
of Wales in which the cause of action shall he* laid to arise,
against any defendant so resident in Wales, and obtaining full
costs in such action, if the judge before whom the cause shall
be tried shall certify, on the back of the record, that the title
or freehold of land was chiefly in question, or that such cause
was proper to be tried in such English county. See the Welch
Judicature Act, 1 W, 4. c. 70. which repeals great part of this
statute

; but, as far as it relates to the plaintiff's being non-
suited, and paying costs to the defendant, in transitory actions
brought in the courts at Westminster, where the cause of action
arose in Wales, and the defendant was resident there at the
time of the writ being served, unless the judge certify on the
record that the title or freehold of land was in question or
that the cause was proper to be tried in an English county, not
being expressly repealed by the 1 TV. 4. c. 70. it may admit of
doubt whether it is not still in force. See Tidd's Supplement
to Prac. (9th ed.) p. 10*7. and cases there cited.

Lastly, by stats, 7 and 8 G. 4. c. 2Q. § 75. and c. 30. § 41.
in all actions for anything done in pursuance of the acts for
consolidating and amending the laws relative to larceny, &e.,
or malicious injuries to property, if a verdict shall pass for the
defendant, or the plaintiff shall become nonsuit, or discontinue
any such action after issue joined, or if, upon demurrer or
otherwise, judgment shall be given against the plaintiff, the
defendant shall recover his full costs, as between attorney and
client, and have the like remedy for the same as any defendant
hath by law in other cases ; and although a verdict shall be
given for the plaintiff in any such action, such plaintiff shall

I

not have costs against the defendant, unless the judge before

I

whom the trial shall be, shall certify his approbation of the

!

action, and of the verdict obtained thereupon.

1 1. In what general cases Costs arcgiven to the Defendant.—
It has already been observed, that no costs were recoverable by
a defendant at common law ; and the reason seems to be, that
if the plaintiff failed in his suit, he was amerced to the king
pro falso clamor e, which was thought to be a sufficient punish-
ment, without subjecting him to the payment of costs. The
first instance of costs being given to a defendant was in a writ
of right of ward by the stat. of Malberge. (52 H. 3. c. 6\)
Afterwards, costs were given to the defendant in error by stat.

8 H. 7. c. 10; and in replevin by stat. 7 IL 8. c. 4. and stat.

21 M* c. 19, &c. But in one of these cases the defendant is

to he considered as an actor, and in the other of them the pro-
vision is virtually for tin.- benefit of the plaintiff in the original

action. Say. Casts, 70: Tidd's Prac. 976. (9th ed.)

In ci^ror brought by the defendant before execution (Cro.
Jac. 636.), or by the plaintiff upon a judgment for the de-
fendant, if the judgment be affirmed, the writ of error dis-

continued, or the plaintiff in error nonsuited, the defendant
in error is entitled to costs, by stat. 3 H. 7- c. 10. and 8 and 9
W. 3. c. 11. § 2 ; upon the former of which statutes it has been
holden, that costs arc recoverable in error for the delay of exe-
cution, although none were recoverable in the original action.

Dyer, 77: Cro. Eliz. 6*1 7- 659: 5 Co. 101. S. C. : Cro. Car.
145: 1 Sir. 262: 2 Str. 1084, But see Cro. Car. 425:
1 Lev. 146: 1 VenL 38. 166: 4 Mod. 245 : Cartk.26l. S. C.

send), contra.

An avowant in replevin for rent in arrear, for whom verdic t

and judgment are given below, which are affirmed on a writ
of error, is not entitled to his costs on stat. 8 and 9 IV. 3.

which is confined to judgments for defendants on demurrer.
10 E. R. 2.

A writ of error having been quashed because brought by a

feme covert without her husband, the defendant in error is en-

titled to costs under the stat. 4 Anne, c. 16. § 25 : 8 T. R. 302.

2 Jl



COSTS, II-

By stat. 13 Car. 2, si. 2. e. 2. §10. if the judgment be

aflirmed after verdict, the plaimiiF shall pay to the defendant in

error his double costs. And by stat, 4 Anne, c. 1(>. § 25. for

preventing vexation, from suing out defective writs of error, it

is enacted, that C( upon the qui ashing of any writ of error, for

variance from the original record, or other defect, the defendant

shall recover against the plaintiff in error his costs, as he should

have had if the judgment had been affirmed, and to be recovered

in the same manner." 2 Str. 834: Cas. temp, Ilardm. 137.

But none of the statutes before mentioned give costs upon the

reversal of a judgment. 1 Stra. (>17*

Where the plaintiff recovered a verdict at the trial, and had

judgment in C. B,, and, upon a bill of exceptions returned into

B. R., judgment was reversed, and the plaintiff took nothing

by his writ, the defendant could not have costs. Bell v. Potts,

5 Easty 49.

When, upon setting aside a verdict for plaintiff, the costs are

directed to abide the eventj and then the plaintiff discontinues

the action, the defendant is not entitled to the costs of the

action, Howorth v. Samuel, 1 Barn, ^ Aid.

In replevin, or second deliverance, the defendant, making
avowry, cognizance, or justification, for rents, customs, or ser-

vices, or for damage feasant, is entitled to costs, by stat. 7 U.S.
c. 4. and stat. 2 1 //. 8. c. 1 9* § 9* if the avowry, cognizance, or

justification be found for him, or the plaintiff be nonsuit, or

otherwise barred : which statutes extend to avowries, &e. ?
made

by an executor (2 R. Rep. 437 ) ; or for an estray (Cro. Eliz.

330.) ; and, as it should seem, for an amercement by a court

leet (Cro* Jac. 520. sed vide Cro. E. 300.) ; but not to pleas of

prisel en aider lieu, upon which the writ is abated (Com. Rep.

1

2

L

2.), or to pleas of property in the thing distrained. Hard. 153.

By stat. 17 Car. 2. c 7- § 2. the defendant obtaining judgment

thereon for the arrearages of rent, or value of the goods

distrained, is also entitled to his full costs of suit. And by

stat. 11 G. 2. c. ly. § 22. if the defendant avow or make cogni-

zance, according to that statute, upon a distress for rent, relief,

heriot, or other servic e, and the plaintiff be nonsuit, discontinue

his action, or have judgment against him, the defendant shall

recover double costs of suits. But this latter statute does not

extend to a seizure for a heriot custom.

At length costs were given to defendants by the stat.

23 II. S. c. 15. § 1.
{<r in trespass upon stat. 5 R. 2. debt, cove-

nant, detinue, account, trespass on the case, or upon any statute

for an offence or wrong personal, immediately supposed to be

done to the plaintiff," in cases of nonsuit, or verdict for the

defendant.

The stat. 13 Car. % sL 2. c. 2. § 10. giving double costs to

the defendant in error, if judgment be affirmed after verdict,

is confined to cases where the judgment so affirmed is for

the plaintiff below, and not where the defendant below ob-

tained judgment upon a special verdict. Baring v. Christie,

5 East, 545.

No costs are allowed on the stat. 3 II. 7- e. 10. where a writ

of error is nonprossed before the transcript of the record by the

clerk of the errors of B. U. 7 East, 3. 110.

The king, and any person suing to his use (stat. 24 H. S.

c. 8.), shall neither pay nor receive costs ; for besides that he is

not included under the general words of the statutes, as it is

his prerogative not to pay them to a subject, so it is beneath his

dignity to receive them. And it seems reasonable to suppose

that the queen consort has the same privilege; for in actions

brought by her she was not at the common law obliged to find

pledges of prosecution, nor could be amerced in ease there was
judgment against her. F N. B. 101 : 1 hist. 133. And on
this principle of the king not paying or receiving costs, no costs

are due on a certiorari removing summary proceedings, unless

a recognizance be entered into at the time of removing the

proceedings. 1 Term Rep. 82

.

Paupers (that is, such as will swear themselves not worth 51)
are by stat. 11 //. 7* c. 12. to have original writs and
subpoenas gratis, and counsel and attorney assigned them with-

out fee ; and are excused from paying costs when plaintiffs, by
the stat. 2$ H. 8. c. 15. § 2, but shall suffer other punishments
at the discretion of the judges. And it was formerly usual, on
such paupers being nonsuited, to give them their election

either to be whipped or pay the costs ; though that practice is

now disused. 1 Sid. 26*1; 7 Mod. 114: Salk. 506. And in

cases of misconduct, or in certain other circumstances, they may
be dispaupered ; that is, deprived of their privilege of suing as

paupers. It seems, however, agreed that a pauper may recover

costs, though he pays none ; for the counsel and clerks are

bound to give their labour to hinij but not to his antagonists.

1 Ea. Ah. 125.

Executors and administrators are not particularly excepted

out of stat. 23 H.8. c. 16 ; yet, as that statute only relates to

contracts made with, or wrongs done to, the plaintiff (2 Stra.

1 107-), it has been uniformly holden (Cro. Eliz. 503 : Cro. Joe.

22$: 2 Bulst. 26l : 1 Salk. 207 • 313: 3 Burr. 1580: %.
Costs, 97.), that they are not liable to costs, upon a nonsuit or

verdict, where they necessarily sue in their representative

character, and cannot bring the action in their own right; as

upon a contract entered into with the testator or intestate

(T- Jon. 47 : 2 Ed. Raym. 1414: 1 Str. 682. S. C. : Cus. Pr.

C. B. 157 : Pr. Reg. 118. S. C.i Barnes, 141.) ; or for a mrm
done in his life- time, Barnes, 11 9. So where the plaintiff

sued an executor, and was nonsuited on evidence that the sup-

posed testator was still alive, the court refused to allow costs to

the defendant, it appearing to be still doubtful whether the

testator was living or not. 1 Barn. § A. 286. And where a

plaintiff sued as executor for a debt, which appeared claimable,

if at all, as surviving parties of the deceased, and was nonsuited,

the court refused to refer it to the master to tax the defendant s

costs, it being doubtful whether justice would be done by such

an order* 3 Barn, cy A. 213. But where the cause of action

arises after the death of the testator or intestate, and the plain-

tiff" may sue thereon in his own right, he shall not be excused

from the payment of costs, though he bring the action as

executor or administrator; as upon a contract (6 Mod. Ql. 181:

1 Salk. 207. S. C. : 1 Ld. Raym. 436 : 1 Str. 682 : Barna
}

1 If) : 2 Str. 1100'
: 4 T. R. 277 : 5 T. R. 234), express or im-

plied; or in trover {Com. Rep. 162: Cas. Pr. C. II 6l:

Barnes, 132: Cas. temp. Hardw. £04 ; but see 3 La'. 6*0.

semh. contra)
s
for a conversion, after the death of the testator

or intestate. 7 T. R. 358. An executor or administrator is

liable to costs upon ajudgment of non pros. Cas. Pr. C. B. 14.

157, 8 : 3 Bur. 1585: 6 T. R. 654.
But they are not liable to costs on judgment, as In case of a

nonsuit under 15 G. 2. c. 17 . 2 H. B.277. But where an

executor adds some count as executor, stating a cause of action

for which he might declare in his own right, if he is nonsuited,

he shall be liable to costs. 2 Taunt. 1

1

6. And where he has

knowingly brought a wrong action, or otherwise been guilty of

a wilful default, he shall pav costs upon a discontinuance

(Cas.Pr. C. B. 79 ' 3 Burr. 1451 : 1 Blue. Rep. 451. S>C.) t

or for not proceeding to trial according to notice (Cas. Pr.

C\ B. 158 : S Burr. 1585.) ; but otherwise he is not liable to

costs in either of these cases* 2 Str. 871: Barnes, 133 :

4 Burr. 1|)27. Nor, where he merely sues en aider droit,

is he liable to costs upon a judgment, as in case of a nonsuit

4 Burr. 1928.

Executors and administrators are liable to costs in error in cases

where they would be liable in the original action. 1 II- B. 5uU

No costs can be awarded on prohibition against executors,

against whom judgment was obtained on demurrer, upon a

question whether they were entitled to a general or limited

probate* 3 E. R. 202.

Where plaintiff sued as executor, and was nonsuited, ujion

evidence at the trial that the supposed testator was still alive,

the court refused to allow costs to the defendant ; it appearing,

by affidavits on both sides, to be still at least doubtful whether

the supposed testator were living or not. Zachariak v. Pace,

1 Barn. § Aid. 386.
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Where an executrix pleaded, 1st. Non-assumpsit; and, 3d.
Plene adminisfrairit ; and issues on the first pleas were found
for plaintiff, and on the last for the defendant - it was holden,
that the last plea being a complete answer to the action, the de-
fendant was entitled to the general costs of the trial. Edwards
v. Bethels 1 Barn. cy A.
The stat. 23 H. 8. c. 15, only relates to cases where the

plaintiff is nonsuited, or has a verdict against him. But by
stat. 8 Euz, c. 2. "upon process issuing out of the Court of
King's Bench, if the plaintiff do not declare in three days after
bail put in, or if after declaration he do not prosecute his suit

with effect, but willingly sutler the same to be delayed or dis-

continued, or he be nonsuited therein, the judges, at their dis-

cretion, shall award to the defendant his costs, damages, and
charges, in that behalf sustained" See Tidd, 981. (9th ed.)

The plaintiff, it has been observed, is not entitled to costs in

a popular action, for the whole or part of a penalty given by
statute to a common informer, unless they arc expressly given
him by the statute. Nor was the defendant entitled to costs in

such an action until they were given by the stat. J 8 Eliz. c. 5.

§ 3. made perpetual by stat. 27 Eliz. c. 10.

There being still many cases in which the defendant was not
aided by the provisions of the before mentioned statutes, the
stat. 4 Jac. I. c. 3. gives the defendant costs on a nonsuit or
verdict in all cases where the plaintiff would have been entitled

to them if he had obtained judgment.
When a defendant removes proceedings by a sc. fa. to. from

a county court into one of the superior courts, and signs judg-
ment of non-pros, in default of plaint ill's appearing, he is enti-

tled to costs under this statute. 1 T, R. 372.
The stats. 13 Car. 2, si. 2. c. 2. § 3 ; 8 and 9 W. 3. c. 11. § 2.

give costs to a defendant also in cases of non-pros, and demurrer;
and the latter stat. § 1. gives costs to one of several defendants
in trespass, assault, false imprisonment, or ejectment, acquitted,

though the other defendants are convicted.

Though the defendant had judgment on demurrer in (piare

impedit, the Court of C. P. held that he was not entitled to

costs under § 2. of the last mentioned statute. 1 H. B. 530.

When afeigned issue is ordered by a court of law, whether
it be in a civil or criminal proceeding, the costs always follow

the verdict, and must he paid to the party obtaining it. 1 Lib
P. R. 344: Barnes, 130: 1 IVils. 26l. 331 : Snip Rep. 21:
1 Wits. 324-. But when a feigned issue is ordered by a court

of equity, the costs do not follow the verdict, as a matter of

course ; but the finding of the jury is returned back to the

court which ordered it, and the costs there are in the discretion

of the court. Where the issue is ordered by a court of law,

on a rule for an information (Say* Rep. 229 ' 1 Burr. 6*03.), or

motion for an attachment (Say. Rep. 253.), the costs of the

original rule or motion do not in general follow the verdict,

but only the costs of the feigned issue, which costs are to be

reckoned from the time when the feigned issue was first ordered

and agreed to- 1 Burr. 604, Yet where it was ordered by the

consent rule, that the costs should abide the event of the issue,

the court directed the whole costs to be paid under it.

2 Burr. 1021 : Tidd, 98 7- (9tb ed.)

If the plaintiff enter a noli prosequi > the defendant is entitled

to costs under 8 Eliz. c. 2. § 2 : 3 T.

Where a plaintiff is put to declare in prohibition, and is non-

suited at the assizes, the defendant is only entitled to his single

costs under the stat. 8 and 9 W. 3. c. 1 1 . § 3. and not to double

costs under 2 and 3 Ed. 6. c. 13* § 4 : 15 E. R. 574.

By 43 G. 3. c. 46. § 3. where the defendant is arrested,

and the plaintiff does not recover the amount of the sum for

which the defendant is arrested, the defendant shall be entitled

to costs of suit, provided it appears on affidavit that the

plaintiff had not reasonable or probable cause for arresting the

defendant for that amount. Where a verdict was taken subject

to the award of an arbitrator, and tbe costs were to abide the

event, and the arbitrator awarded a less sum than that for

which the defendant was arrested, the court held the defendant

entitled to costs. 3 B. $ C. 491 : 5 B. & A. 663 : Tidd, 983.
(9th ed.)

III. Of double and treble Costs.—Where the plaintiff re-
recovers single damages he is only entitled to single costs, unless
more he expressly given him by statute, lint If double or treble
damages be given by statute, in a case wherein single damages
were before recoverable, the plain tiff is entitled to double or
treble costs, although the statute be silent respecting them
(Say. Costs. 228.) ; as in an action upon stat. 2 H.4. c. 11. &c.
Treble costs are recoverable in action on the case for treble
damages against the sheriff, on 29 Etiz. e. 4. for extortion.

2 Barn* <f Aid. 293: 1 Chill. R. 137: see Tidd, 987.
(9th ed.) In some cases double and treble costs are expressly
given to the plaintiff ; as upon the game laws, by stat. 2 G. 3.

c. iy. § 5. And wherever a plaintiff is entitled to double or
treble costs, the costs given by the court de incrernefilo are to

be doubled or trebled as well as those given by the jury,

2 Leon. 52 : Cro. Etiz. 582 : 3 Lev. 35 1 : Carth . 297. 32
1"

:

2 Sir. 1048. But see 1 Term Rep. 252. But double or treble

costs are not to be understood to mean, according to their literal

import, twice or thrice the amount of single costs. Where a
statute gives double costs, tluy ;uv 1 ,:.h ;il..iu 1! ilius: I. The
common costs, and then half the common costs. If treble costs,

I. The common costs ; 2. Half of these ; and then half of the
latter. See 4 Bam. § Cres. 8S9. 154 : 6 Bow. Ry. 1 : 7 Dow.
$ By. 484.

Double or treble costs are also in some cases expressly given
to the defendant ; as in actions against parish officers, by stat.

43 Eliz. c. 2. § 19-—against justices of the peace, constables,

&c. by stat. 7 Jac. 1 . c. 5.—for distresses for rents and services,

by stat. 11 Gf: 2. e. 19. § 21, 2— and against officers of the
excise or customs, by stat. 23 G* 3. c. 10. § 34: 6 G* 4.

c. 108. § 97 J and under the bankrupt act, 6 G. 4. c. lG. § 44:
the jury act 6 O. 4. c. 50. § 58 : the ejectment act, 1 G* 4.

c. 87- § 6. In these, and such like cases, where it does not
appear on the face of the record, that the defendant is entitled
to the benefit of the act (as where he pleads the general issue),

and there is no particular mode appointed for recovery of the
costs, the proper mode after a nonsuit or verdict for the de-

fendant, is to apply to the court, upon an affidavit of the facts,

for leave to enter a suggestion on the roll. 1 Sir* 49, 50:
Cas. 2>r. C. B. 16: Id. 138: 2 Str. 1021. S. C.\ Say.
Rep. 214: 3 WUs. 442: Cas. temp. Hardw. 125. But
where a particular mode is appointed by statute, for the re-

covery of double or treble costs, as by the certificate of the

judge who tried the cause, on stat. 7 J&G. U c. 5, there that

particular mode must be observed (2 Vent, 45 : Doug. 8vo.

307, 8 : but see Dong. 8vo. 308. n.) ; so that if the judge
certify, there Li no need of a suggestion ; and if he do not, it is

useless, except where judgment goes by default. Cas. temp.

Hardw* 13$, 9.

IV. Costs by particular Statutes.—A justice of the peace

who has prosecuted a gaoler to conviction for suffering a pri-

soner to escape, committed by him on a charge of felony, is not

entitled to the costs of the conviction under stat. 5 and 6

IV. # M. c. 1 1. § 3. 2 T. R. 47.^

If a judge on the trial of an indictment for not repairing a

road certify that the defence was frivolous, without also award-

ing costs in express terms under 13 G. 3. c. 78. the prosecutor

is entitled to costs. 6 T.R. 344,

Justices of peace may give costs in all case of convictions, hv

stat. 18 G. 3. c. 19. 5 T. R. 356.

The prosecutor of a quo warranto information against a

constable of Birmingham is not entitled to costs under stat.

9 Anne. c.20. 5 T* R. 375.

Costs are due to the plaintiff who recovers treble damages in

an action on 29 Eliz. c. 4. against the sheriff for taking more

than the fee allowed by that statute on levying under an exe-

cution. 7 T* R. 2(37^

Persons dwelling near a steam engine which created a

2 R 2



COSTS, IV. V.

nuisance, and prosecuting an indictment for it, are parties

grieved, entitled to their costs under 5 Wi Sf. M. c. 11. § 3.

upon removal of the indictment by certiorari into K. B. by the

defendants, and their conviction there. 16 E. R. IQi.

The prosecutor of an indictment for obstructing an highway

must show himself to be the party grieved in order to obtain

costs. 1 Maul. § Selw. Rep. 2t>8.

To entitle an officer defendant to double costs under the stat.

7 Jac. 1. c. 5. there must be a certificate of the judge that the

defendant was such an officer, and that the action was brought

against him for something done by him in the execution of the

office. 7 T. R. 413.

The above stat., and 21 Jac. 1. c. 12. § 3. giving double

costs to parish officers sued, &c, extends not to actions against

them for non-feasance, as for not paying over money, &-c.

3 E. R. 92.

When in an action against officers of excise for seizing goods,

they do not tender amends before action brought, but pay

money into court, and afterwards gain a verdict, they are en-

titled onlv to single costs under the slat. 23 0. 3. c. 70. § 31.

1 H. B. 344.

In trespass against the owner of ji house adjoining to the

plaintiff's in the metropolis, for taking down his party wall

and building on it, the defendant showing at the trial that he

was authorized in doing the tiling complained of by the building

act, 14 G. 3. c 78. is entitled to treble costs upon a nonsuit.

9 E. R. 322.

A person sued on stat. 25 G. 3. c. 50. for shooting without a

certificate, is not entitled to treble costs on obtaining a verdict.

1 T. R. 252.

Full costs were allowed in an action on the stat. of Edward VI.

for treble the value of tithes not set out, where there was a

verdict for the plaintiff, subject to a reference, and the arbi-

trator directed a verdict to be entered for 80s. treble value,

2 Chztt. R. 155: and see 1 Ring. 182.

The statute 11 G. 2. c. t<J. § 22. gives double costs against

a plaintiff in replevin, only in three cases, viz. where he is

nonsuit, discontinues his action, or has judgment given against

him.—And therefore, where, in replevin, the cause not being

then at issue, the parties agreed by bond to submit the question

to arbitration, the costs to abide the event, the arbitrator after-

wards awarded in favour of the defendant, it was held that he

is not entitled to double costs under the statute. Gumey v.

Buller, 1 Barn. $ Aid. 6?0,

V. Of taxing and recovering Costs*— Costs arc taxed, as

between party and party, by the master in the Kings Bench,

or by one of the prothonotaries in the Common Pleas, upon a

bill made out by the attorney for the party entitled ; or fre-

quently without a bill, upon a view of the proceedings : and

if tilere have been any extra expences, which do not appear on

the face of the proceedings, there should be an affidavit made

of such expences, to warrant the allowance of them, which is

called an affidavit of awn-axed costs. Imp. K. B. 348. It was

usual among fair practisers to give notice to the opposite attorney

of the time when the costs are intended to be taxed. Id. 34<)«

But in order to enforce it, there must be a rule to be present

at taxing costs ; which rule was obtained from the clerk of the

rules in the King's Bench, or one of the secondaries in the

Common Pleas, and should be duly served ; after which, if the

costs were taxed without notice, the taxation was irregular, and

the attorney liable to an attachment. And now by rule of

T. T. 1831, it is ordered, that before taxation of costs, one

day's notice shall he given to the opposite party.

Where a party obtains leave by consent to examine wit-

nesses abroad on depositions, he is not entitled to be allowed

the expence of taking the depositions in the taxation of costs,

though he succeed. 8 E. R. 30?>. Where a defendant obtains

a mandanus to examine witnesses in India, the plaintiff having

obtained a verdict, is entitled to the costs of cross-examination.

$B.$C. 317.

The means of recovering costs, as between party and part?,

are by action or execution, upon a judgment obtained for them,

or by attachment, upon a rule of court. Thus in ejectment

\

where there is a verdict and judgment against the tenant, an
action may be brought, or execution taken out thereon, for

the costs. Run r Eject. 140, 141. But where the plaintiff is

nonsuited, for not confessing lease entry and ouster, the lessor

of the plaintiff must proceed by attachment, upon the consent

rule. Id. ibid. : I Salk. 259 : Barnes, 1 82. And so where
the nominal plaintiff is nonsuited upon the merits, or has a

verdict and judgment against him, the only remedy is bv

attachment against the lessor of the plaintiff. Run. Ej. 142, 3,

See tit. Attachment.

Besides the ordinary method of proceeding, there are certain

auxiliary means for the recovery of costs, as between party and

party* These means are by moving to stay the proceedings*

until security be given for the payment of costs; or until tfu

costs are paid of a former action for the same cause ; or by

deducting the costs of one action from those of another. Aa
examples of these means, it may be mentioned, thai in eftd-

nient (1 Str. 681.) and actions qui tarn (Id. 697. 705: Barnes,

126.), where the plaintiff or his lessor, is unknown to the

defendant, and in case the plaintiff is a foreigner residing

abroad (1 Term Rip. 26'7- 362. 4f)l.), the defendant may call

for an account of his residence* or place of abode, from the

opposite attorney ; and if he refuse to give it, or give in a fit>

titious account of a person who cannot be found, the court will

stay the proceedings, until security be given for the payment

of costs.

The Court of K. B. stated that in the following three

instances only they would oblige the plain till' to give security

for costs. 1. When an infant sues. 2. When the plaintiff

resides abroad, 3. When there has been a fonncr ejectment

1 T. R. 4t)0.

The Court of C H P. would not compel security for costs in

error, because the plaintiff in error was a lunatic, £ B. R
437 - Nor from a plaintiff in a qui tarn action, though it

appeared he was insolvent. Sec Tidds 534.

After the defendant has agreed to take short notice of trial,

the court will not compel the plaintiff^ though a foreigner, and

resident abroad, to give security for costs. Ibid.

If a foreigner sue two defendants, and only one of tlicm

puts in bail, that one may require the plain till' to give security

for costs. 6 T. R. 496.

Where a foreign seaman had brought an action for his wages

against a foreigner, the court refused to compel the plaintiff to

give security for costs on account of his being on a voyage on

board an English ship. 2 H. B. 383. See also 1 B. $ P. :

I

2 B. $ P. 236: 2 Taunt. 253.

The Court of K. B. required an uncertificated bankrupt who

brought trover for goods, to give security for costs. 7 T. U.

SJyfi. But see 2 Taunt. 6*1.

An application to make the plaintiff, who resided abroad,

give security for the costs, was refused after notice of trial

given, as the defendant might have applied earlier after know-

ledge of the fact of the plaintiffs residence, and before so much

of the costs were incurred. Walters v. Frythall, 5 East, 338.

See Tidd, 534. (9th ed.)

The court will compel security for costs where plaintifl

resides abroad, without a previous application to his attorney

:

but they will not order a stay of proceedings, unless such

application has been made. BaiUicv. Bernales, 1 B* ^jf. 331.

Term Rep. K. B. : Tidd, ubi supra.

Where the plaintiff, after issue joined, had been convicted

of felony, and received sentence of transportation, the court

compelled him or his attorney to give security for costs retro-

spective and prospective* Harvey v. Jacob, 1 Barn. A. 1 59-

By 59 G. 3. c. 99* § 45. security may be required in an

action for non-residence. An executor, plaintiff residing abroad,

may be required to give it; 1 Brod, S? B. 277 ; and so also a

plaintiff in error; 5 Bam. $ Aid. 2()5 ; and a defendant in



replevin. 1 Broth $ B. 505. By rule 98 H. T. 1832, the

application fur such security must, in ordinary cases, be made
before issue joined.

The practice of deducting or setting off the costs in one action

against those in another, however agreeable to natural justice,

does not seem to have obtained till lately in the Court of K. B.

2 Stra. 891. 1203: Bull N. P. 336: 4 Term Rep. 124. But
in C. P. it has been frequently allowed, and that not only
where the parties have been the same, but also where they have
been in some measure different. Barnes, 1 45 : 2 Black- Rep.
H26 : Ball. N. P. 336.

The Hen of the plaintiff's attorney upon the debt and costs

recovered in the cause, after affirmance upon a writ of error,

must be satisfied before the defendants are entitled to set them
oft* against a judgment recovered by them in another cause

against the plaintiff. 1 Maul. Selw. Rep. 240.

By rule Q3 of H. T. 1 832, no set-off of damages and costs

between parties shall be allowed, to the prejudice of the attor-

ney's lien for costs in the particular suit, against which the set-

off is sought
i
provided nevertheless that interlocutory costs in

the same suit awarded to the adverse partv mav be deducted.

And see Tidd, 33g. (<)th ed.) and Merrifleld on Costs.

As between attorney and client, the former may maintain an

action against the latter for the recovery of his costs. Cro. Car.

159, l60«—But by the stat. 3 Jac. I.e. 7. §1. attorneys and
solicitors must deliver a bill to their clients before bringing an

action : and by stat. 2 G. 2. c. 23. § 23. (explained by stat.

1 2 G. 2. c. 13/and made perpetual by stat. 30 G. 2. c. 10,'
§ 75.)

no attorney nor solicitor shall commence any action till the ex-

piration of one month after the delivery of his bill ; which is

directed by the acts to be in a common legible band, in English,

except law-terms, and subscribed with the attorney's hand.

The said stat. 2 G. 2. c. 23. also directs the mode of taxation

of attorneys* bills by the officers of the several courts ; and

directs that if the bill taxed be less by a sixth part than the bill

delivered, the attorney shall pay the costs of taxation ; but if it

shall not be Jess, the costs shall be in the discretion of the court.

By rule [)\ H. T. 1S:J2, the order to deliver or tax an attor-

ney's bill may be made at the return of one summons, the

same having been served two days before it is returnable.

One appointment only shall be deemed necessary for proceeding

in the taxation of costs or of an attorney's bill.

If the whole bill be for conveyancing, or for business done

at the quarter sessions, &c. it cannot be taxed. But where an

attorney had delivered two separate bills, one of which was
for fees and disbursements in causes, and the other for making
conveyances, a rule was made for taxing both. And so where

it was moved that the master might be directed to tax those

articles in an attorney's bill which related to conveyancing and
parliamentary business, the rest being for management of cau>es

in the Court of King's Bench, Lord Mansfield said, there was
no doubt but the master might tax the whole, Barnes, C. B.

HI, 2 : 4 Term Rep. 124 : Say. Rep. 23.) : Say. Costs, 310.

If any part of the bill be for business done in court, the bill

must be delivered according to the act. Tidd, 328. and cases

there cited. And a warrant of attorney (4 Camp. 68

:

2 Stark. Ca. 538: 3 B. § C. 1 57.), or a dedimus potestatem

charged in the bill, is sufficient to enable the court to refer it

for taxation. 1 New R.266- 4 Camp, 69: Tidd, nbi supra.

So also a charge for attending at a lock-up house, filling up a

bail-bond, and obtaining defendant's release. 6 Barn. $ C. 86.

And see Tidd, 328. (9th ed.) The K. B. will refer the bill

to be taxed, though all the business was done at the sessions or

in the Insolvent Court. Tidd, nbi supra.

It is not necessary for the executor or administrator of an

attorney to deliver a bill of costs, for business done by his

testator or intestate* before the commencement of an action

(Cas. Pr. C. B. 58.) ; the stat. 2 G. 2. c. 23. § 23. being con-

fined to actions brought by the attorney himself, and not ex-

tending to his personal representatives. And in the Court of

Common Pleas they will not suffer such a bill to be taxed
(Barnes, 110. [22.) ; but in the Court of King's Bench it is

otherwise (2 Stra. 1056: Say. Costs, 324,5: Imp. K.B. 482.);
for there the bill may be referred to be taxed, on the defendant's
undertaking to pay what is due.

If an attorney refuse to deliver a bill to his client, the latter

may compel him, by taking out a summons before a judge ; and
if the attorney, on being served therewith, do not attend, an
order will be made for delivering it, within a reasonable time.
If he still neglect to deliver it, the order should he made a rule

of court ; and on serving the same, and making affidavit thereof,

the court on motion will grant an attachment. Doug. 8vo. 190.

in n. Imp. K. B. 479* The bill being delivered, the client

may apply for a judge's summons, to show cause why it should

not be referred to the proper officer to be taxed
; upon which

an order will be made, the client undertaking to pay what shall

appear to be due upon such taxation. Imp. K. B. 479- 480.

If the attorney do not attend, an order will be made of course.

But the client cannot have a summons for delivery of the bill

,

and taxing it, together. Id. 480: Barnes, C. B. 126.

VI In Criminal Prosecutions.—The Court of King's Bench
has no power to award costs to prosecutors by indictment, nor

to compel a defendant to go before the master. 6 T R. 144.

A judge cannot certify for the costs of a special jury, under
24 G. 2, c. 18, § 1. in criminal cases. 1 Esp. 226,

As to costs to prosecutors and parties grieved, on indictments

relating to the non-repair of highways, see stat. 5 T. R. 272 :

6 T. It. 344 : 3 M. f S. 465 : 2 B. $ A. 522 : 4 M. $ S. 203.
As to costs on ipto warranto information, sec 1 Anst. 178 :

1 T. R. 453: 1 B. $ C.237 : 5 T. R. 375.

On removal of an indictmen t to an adjoining countv, under
38 G. 3. c. 62. § 12, see 4 E. R. 208.

In general hv justices in all convictions under 18 G. X. c. 1<K

see 5 T. R. 356: 6 T. R. 237.

By justices in sessions, 4 T. R. 218 : 7 T. R. 377:
8 T. R. 583.

On criminal informations 2 T. R. 145. 190: 3 Price, 72.

Costs to prosecutors and witnesses in all cases of felony are

given by stat. 7 G* 4. 64. $ 22. and in cases of specified mis-

demeanors, by § 23. of the same.

Costs on summary convictions under the stat. 7 and 8 G. 4.

c. 29. are given by § 67* of that act, and in 7 and 8 G. 4. c. 30.

by ^ 33. of that act.

In actions against magistrates and others for any thing done

in pursuance of these acts, costs are given by 7 8 G* 4*

§ 75: c. 30. § 41.

Costs is Equity, are allowed for failing to make an answer
to a bill exhibited; or making an insufficient answer; and if

a first answer be certified by a master to be insufficient, the

defendant is to pay 40,?. costs; 3l. for a second insufficient

answer; 4/. for a third, &c. But if the answer be reported

good, the plaintiff shall pay the defendant 40<y. costs. An
answer is not to be tiled (till when it is not reputed an
answer,) until costs for contempt in not answering are paid.

By stat. 4 and 5 Anne, c. 16. if a plaintiff in Chancery dismisses

his own bill, or the defendant dismisses the same for want of

prosecution, costs are allowed to the defendant.

In other cases it seems that the matter of costs to he given

to either party is not in equity held to be a point of right, but

merely discretionary, under stat. 17 R* 2 t c. 6. according to the

circumstances of the case. Yet the stat. 15 H. 6. c. 14. which

requires surety to satisfy the party grieved his damages, on

granting the subpeena, seems expressly to direct that, as well

damages as costs shall be given to the defendant, if wrongfully

vexed in this court.

In case of a great fraud, a person may be obliged to pay such

costs as shall be ascertained by the injured party's oath.

—
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C 0 V COVENANT, I.

The subject of costs in equity is too extensive to be satisfac- I

torily treated of in such a work as the present, and the reader is

referred for information upon it to Mr. Beames's treatise on the

subject.

COT. In the old Saxon signifies cottage, and so is still

used in many parts of England.

COTARIUS. A cottager: the cotarii, or cottagers, are

mentioned in Domesday.
COTE and COT. The names of places which begin or

end with these words or syllables have the signification of a

little house or cottage : there are likewise dove cotes, which are

small houses or places for the keeping of doves or pigeons. See

title Pigeon House.

COTELLUS, COTERIA. A small cottage, house, or

homcstull, Cotvel.

COTERELLUS. Cotarius and coterellus, according to

Spehnan and Du Fresne, are servile tenants : but in Domesday
and other ancient MSS. there appears a distinction as well in

their tenure and quality, as in their name. For the cotarius

held a free socage tenure, and pai4 a stated firm or rent in

provisions or money, with some occasional customary services;

whereas the coteuellus seems to have held in mere villenage,

and his person, issue and goods, were disposable at the pleasure

of the lord. Paroch. Antiq. 310.

COTESWOLD. Is used for sheep-cotes and sheep feeding

on hills : from the Sax* cote and wold, a place where there is

no wood.
COTGARE. A kind of refuse wool, so clung or clotted

together, that it cannot be pulled asunder. By stat. 13 R. S.

r. p>« it is provided, that neither denizen nor foreigner shall

make anv other refuse of wools but cot (rare and villein,

COTLAND and COTSETHLAND. Land held by a

cottager, whether in socage or villenage. Paroch. Antiq. 532,

COTSETHLA, COTSETLE. The little seat or mansion

belonging to a small farm. Cartular. Malmsbur. MS.
COTSETHUS. A cottage holder, who, by servile tenure,

was bound to work for the lord, Cornel. Cotsets are the

meanest sort of men 3 now termed cottagers. And cotseti are

those who live in cottages. Leg, Hen. 1 . c. SO.

COTTAGE, cutagimtu~\ A little house for habitation,

without lands belonging to it.

By the stat. 31 Eliz. c. 7* cottages were prohibited to be

erected without laying at least four acres of land to the same

;

and divers other restrictions were thereby enjoined. But this

was repealed by the stat. 15 G. 3. c. 32. setting forth that the

said stat. of 31 Eliz. had laid the industrious poor under great

difficulties to procure habitations, and tended very much to

lessen population ; and in divers other respects was inconvenient

to the labouring part of the nation in general.

COTTON LIBRARY". For better settling and preserving

the library kept in the house at Westminster, called Cotton-

house, in the name and family of the Cottons for the benefit of

the public, a statute was made, 12 W. 3. c. 7- See stats. 5 Anne,

v. 30 : 26 G. 2. c. 2%.

COTUCA. Coat armour. Walsing. 11 4«

COTUCHANS. Boors or husbandmen, of whom mention

is made in Domesday.
COUCHER, or COURCHER. A factor that continues

abroad in some place or country for traffic; as formerly in

Gascoign, for buying of wines. Stat. 37 Ed. 3. c. This
word is also used for the general book wherein any corporation,

&c. register their particular acts. 3 andb Ed. 6". c. 10.

CO VENABLE, Fr. covenahle, Lat. rationabilis.~\ What is

convenient or suitable.

—

Evert) of the same three sorts ofgoods,
dj c. shall be good and covenable, as in old time hath been used,

Stat. SI Ed. 3. c. 2. Covenably endowed, that is, endowed as

is fitting. Stat. 4 //. 8. c. 12. ' See Plowd. 472.

COVENANT.
Conventio.] The agreement or consent of two or more

by deed in writing, sealed and delivered ; whereby either or
one of the parties doth promise to the other that something is

done already or shall be done afterwards : he that makes the
covenant is called the covenantor: and he to whom it is made,
the covenantee. See Shep. Touchst. 160. and on the whole of

this subject at length.

I. The several Kinds of Covenants, and by what Words
they are created.

II. What Covenants are good and binding, and by tihom

they may be made.

III. Who shall take Advantage of Covenants, and who arc
hound by them.

IV, What shall be a Performance, and what a Breach of
Covenant.—And of Penalties for Non-performance,

I. The several Kinds of Covenants, and by what Words they

are created.—A covenant is generally either in fact or in law

;

infact is that which is expressly agreed between the parties,

and inserted in the deed; and in lan\ is that covenant which

the lawT intends and implies, though it be not expressed in

words ; as if a lessor demise and grant to his lessee a house or

lands, &c. for a certain term, the law will intend a covenant on

the lessor's part, that the lessee shall, during the term, quietly

enjoy the same against all incumbrances, 1 Inst. 384.

As to implied covenants, see 9 Bam. C. 505 : 1 Ring. 433,

A covenant by a lessee to supply lessor and his tenants at all

seasons of burning lime, with lime at a certain price, contains

an implied covenant to burn lime at all such seasons. 2 Barn,

$ Aid. 4S7-

There is also a covenant real, and covenant personal: a

covenant real is that whereby a man ties himself to pass a thing

real, as lands or tenements ; or to levy a fine of lands, &c
And covenant personal is where the same is annexed to the

person and merely personal ; as if a person covenants with

another bv deed to build him a house, or to serve him, &a
F. N. B. 1*5: 5 Rep. 10.

Covenants are likewise inherent, that tend to the support of

the land or thing granted ; or are collateral to it ; and are

affirmative, where somewhat is to be performed ; or negative;

executed^ of what is already done, or executory; a covenant

being to bind a man to do something in future, is for the most

part executory. 1 Vent. 176: ^ycr
t
112 t 271.

A covenant to settle or convey particular lands will not

at law create a lien upon the lands; but in equity such a

covenant, if for a valuable consideration, will be deemed a

specific lien on the lands, and decreed against all persons

claiming under the covenantor, except purchasers for valuable

consideration and without notice of such covenant. Finch f>

Earl of Winchelsea, 1 P. Wms. 282 : Frcemoulf v. Dedire,

1 P. Wms. 429 ' Coventry v. Coventry, best reported at the

end of Francis's Maxims. For equity considers that as done

which, being distinctly agreed to be done, ought to have been

done. Grounds and Rudiments of haw and Equity, p. 75*

A general covenant to settle lands of a certain value, without

mentioning any lands in particular, will not create a specific

lien on any of the lands of the covenantor, and therefore can-

not be specifically decreed in equity. Freemoult v. Dedire,

1 P. Wms. 430. But if the covenantor expressly declares the

settlement to be in execution of his power, though the parti'

cular lands to be charged be not specified, equity will ascertain

them- Coventry v. Coventry, Francis s Maxims: Gilo. Rep. lfiO.

It is held in all cases where words that begin any sentence

are conditional, and give another remedy, they shall not be

construed a covenant; and yet if words of condition and cove-

nant are coupled together in the same sentence, as, provided

always, and it is covenanted, Sac , in that case they may be

adjudged both a condition and covenant. March, 103. See

8 Bam. C. 308 : 2 Bing. 13.

The law* docs not seem to have appropriated any set form

of words, as absolutely necessary to be made use of in creating



a covenant ; and therefore it seems that any words will be
effectual for that purpose which show the party's concurrence
to the performance of a future act; as if lessee for years cove-
nants to repair, &c 3 provided always, and it is agreed, that

the lessor shall find great timber, &e. this makes a covenant on
the part of the lessor to find great timber, by the word agreed;
and it shall not be a qualification of the covenant of the lessee.

See 1 Burr. 290.
{i The dependence or independence of covenants is to be col-

lected from the evident sense and meaning of the parties ; and,
however transposed they may be in a deed, their precedency
must depend on the order of time in which the intent of the
transaction requires their performance." Per Lord Mansfield,
Jones ik Berkeley, Dough 665. See also Ilotham v. The East
India Company, 1 Term Rep. 638, Where the participle

doing, performing, paying, repairing, is prefixed to a covenant,

it is clearly a mutual covenant, and not a condition precedent.
Boone v. Eyre, 2 Black Rep* 1312 : Allen v. Babington, Sid.

280: Atkinson v. Morrice, 12 Mod. .003. Hut where the

covenant goes to the whole consideration on both sides, there

it is a condition precedent. Duke of SL Albans v. Shore,

1 H. Black, Rep. 270. See Bac. Ah. tits. Pleas and Pleadin is,

(7th. ed.)

If one makes a lease for years, reserving a rent,, action of

covenant lies for non-payment of the rent ; for the reddendum
of the rent is an agreement for payment of it, which will make
a covenant. 2 Danv. 230. See 1 Barn, and Crcs. 4 JO. A
lease is made to two, and one seals the deed, but the other
doth not; if he accepts the estate, and occupies the land, he is

bound to perform the covenants for payment of the rent, repa-

rations, and the like. 1 Shep. Abr. 4-58.

If one man covenants to pay another 20/. at a day, although
he may have action for debt for the 20/., yet it is said he may
have covenant at his election. 2 Danv. 22Q.

It is agreed that A. B. shall pay to C. D, 100/. for lands in

E. ; tli is is a mutual covenant, whereon action of covenant
may be brought if C. D. will not convey. 1 Sid. 423* But
where there are mutual covenants, and the one not to be per-

formed before a precedent covenant, in such case one covenant
is not suable till the other is performed : though if the cove-

nants ;;re distinct and mutual, several actions may be brought
by and against the parties. 1 Lit. Abr. 350 : 2 Mod. 74. In
a covenant to pay another so much money, he making him an
estate in such land, &c, it has been adjudged, that if he tender

the covenantor a feoffment, and offer to make livery, he may
have action of covenant for the money, as if he had made a

title. 3 Sulk. 107.

Where a man covenants that he hath power to grant, and
that the grantee shall (juietly enjoy notwithstanding any claim-

ing under him ; these are distinct covenants, for one goes to

the title
7
and the other to the possession. 1 Mod. 101.

There is this difference, however, between a covenant and
condition ; a condition gives entry, and covenaut gives an action

only. Owen, 54. A person cannot have action of covenant

upon a verbal agreement, for it cannot be grounded without

writing, except by special custom. F. X. B. 1 1
">.

II. What Covenants are good and binding, and by whom
ihey may be made.—AW covenants between persons must be to

do what is lawful, or they will not be binding; and if the

thing to be done be impossible, the covenant is void. Dyer,

112. But where the thing is lawful at the time of the cove-

nant made, and afterwards the matter agreed to be done is

prohibited l>v act of parliament, yet such covenant will be

binding* 3 Mod. 39- And if a man covenants to do a thing

before a certain time, and it becomes impossible by the act of

God, this shall not excuse him, inasmuch as he hath bound

himself precisely to do it. 2 Datw. Abr. S k Where a party

covenanted that he had not done nor suffered to be done any

act whereby an estate was encumbered, it was held that assent-

ing to an act which he could not prevent was no breach,
6 Barn. % Cres. 295.

Though a covenant to stand seised of lands to be after pur-
chased be void at law, unless there be some new act to be done

;

yet it seems that a covenant to settle lands of such a value
will charge after-purchased lands, though the covenantor had
none at the time of executing the covenant. Took v. Hastings,
2 Fern. 97.

If a person covenants expressly to repair a house, and it is

burnt down by lightning, or any other accident, yet he ought
to repair it, for it was in his power to have provided against it

by his contract. Alleyn> 26, 27 : I Lil. Abr* 149- But he
is not so bound by covenant in law. Where houses are blown
down by tempest, the law excuses the lessee in an action of

waste; though in a covenant to repair and uphold, it will not.

1 Plowd. 29.

A proviso in a lease granted by a tenant for life (under a
power to lease, reserving the usual covenants), that in case the

premises were blown down or burnt, the lessee should rebuild,

otherwise the rent should cease , v
:

. L the j 1 1 ry it 1 1 d in g s 1 1 v ) 1 a

covenant to be unusual. 1 T. R. 705.

A lessee of a house who covenants generally to repair, is

bound to repair if it is burnt by an accidental fire ; 6 T. R.
(i!)0 ; and equity will not relieve or stay the action by injunc-

tion, 18 Fes. 115: 3 Anst. 687- And so is the assignee of a
lease containing such a covenant. 2 Chitt. 60S. And so even
a tenant covenanting to repair, damage by fire only excepted,

continues liable to payment of' rent, notwithstanding the pre-

mises are destroyed by tire. 3 Const, fjS 7

.

On a covenant to build a bridge in a substantial manner,
and to keep it in repair for a certain time, the party is bound
to rebuild the bridge, though broken down bv an extraordi-

nary flood. 6 T. R. 750.

Under a covenant that the tenant " should and would sub-

stantially repair, uphold, and maintain," a house, he is bound
to keep up the inside painting. 1 C. Sf P. 265.

If a lessee for years, rendering rent, covenants for him and
his assigns to repair the house, and after the lessee assigns over

the term, and the lessor accepts the rent from the assignee, and
then the covenant is broken ;

notwithstanding acceptance of

rent from the assignee, action of covenant lies against the first

lessee, on his express covenant to repair ; and this personal cove-

nant cannot he transferred by the acceptance of the rent.

2 Danv. Abr. 240. See tit. Assignment, and post, III.

Action of covenant also lies on covenant for payment of rent

against such lessee ; but not action of debt after acceptance,

3 Rep. 24% In covenant upon a demise, rendering rent, the

defendant cannot say, that part of it was to be allowed, for

this is a covenant against a covenant. Comb. 21,

An infant within age may bind himself apprentice ; but

neither at common law nor by statute may be bound by cove-

nant for his apprenticeship, so as to make him liable to an

action of covenant if he depart, &c. But by the custom of

London, he mav bind himself by his covenant at fourteen years

old, 1 Cro, 129: Wmck 63,
^

A covenant by a tenant to yield up in repair, at the expira-

tion of his lease, all buildings which should be erected during

the term upon the demised premises, includes buildings erected

and used by the tenant for the purpose of trade and manufac-

ture, if they be let into the soil or otherwise fixed to the free-

hold, but not where they rest merely upon blocks or patterns.

1 Taunt. 19.

Ill, JW10 shall take Advantage of Covenants, and ivho arc

bound b\j them.—There may be an agreement and covenant

only to be performed by the parties themselves ; and there are

some covenants which none but the party and his heirs may
take advantage of, being such as concern the inheritance, and

descend to the heir, as knit to the estate : covenants in gross

go to the executors, &c. 1 RoL Abr. 520 : 2 Danv. 235. Not
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only parties to deeds, but their executors and administrators,

shall take advantage of inherent covenants, though not named

;

and every assignee of the land may have the benefit of such

covenants : likewise executors and assigns are bound by them,

although not named, as a covenant to repair, &c. 5 Rep. 1 6, 1 7 :

1 Cro. 552. If a man covenants with another to do any thing,

his heir shall not he bound, unless he be expressly named : and

yet where a lessee covenants to repair, the heir shall have the

benefit of the covenant, though not named, because it runs with

the land 2 Lev. 9
L2 : 5 Rep. S.

The executors and administrators of the covenantor will be

bound by the covenant, though not named, unless the cove-

nant be "of such a nature as not to allow of it being performed

by any other person but the covenantor. See Dt/er, 1 4-, pi. 6<) :

1 Bq& Ahr. 519. /. 35 : Hyde v. Dean cy Canons of Windsor,

Cro. Eliz. 553.

One who covenants for himself, his heirs, §c., and under his

Otvn hand and seal, for the act of another, shall be personally

bound by his covenant, though he describe himself in deed as

covenantingfor and on the pari and behalf of such other person.

Appleton rt Minis* 5 East, 148. See Burrell v. Jones, 3 Barn.

§ A. 47. Though a covenant be joint in it terms, yet if the

interests of the covenantees be several, each may sue separately

for a breach. 5 D. $ R. 106: 3 R. % C. 254: and see

10 Bam. % C. 410 : 6 Bam. $ C. 718.

A covenant with two and every of them is joint though the

two are several parties to the deed. 3 Taunt. 87*

Where the assignees of a bankrupt advertised the lease of

certain premises, of which the bankrupt was lessee, for sale by

auction (without stating themselves to be the owners or pos-

sessed thereof), and no bidder offering, they never took pos-

session in fact of the premises ; held that this was no more

than an experiment to ascertain the value, whether the lease

was beneficial or not to the creditors, and did not amount to

an assent on the part of the assignees to take the term ; nor

support an averment in a declaration in covenant against them

by the landlord, that all the estate, right, title, interest, &c. of

the bankrupt in the premises came to (he defendants hu assign-

ment thereof. Turner v. Richardson and another, assignees of

Barber, 7 ^East, 335. See 4 Camp. R. 368. But if there is

a purchaser, and a deposit paid, it is an acceptance, although

the contract go off. 1 Holt, Ca. 290: and see 1 Dow.
Rn. 205 : 1 Ry. $ Moo. 207 : 2 Stark. 309.

By the new bankrupt act, 6 G. 4. c. 16. § 75. the bankrupt

is discharged from the covenants in the lease if the assignees

accept the lease, and also In case they decline it, if the bank-

rupt deliver up the lease to the lessor within fourteen days

after he has notice of their declining it. See Bac. Abr. tit.

Bankrupt. (F.) (?th ed. by Gwillim and Dodd.)

All persons to whom the land descended were by the com-

mon law entitled to the benefit of covenants which run with

the land; but grantees of the reversion were not. The stat.

32 Hen. 8. c. 34. therefore enacted, <{ that all grantees, &c. of

reversions should have the like advantages against the lessees,

their executors, &c. by entry for non-payment for the rent, or

for doing waste, or other forfeiture ; and the same remedy by

action only, for not performing other conditions, covenants, or

agreements contained in the leases, against the lessees, as the

lessors or grantors had." The statute also gives the lessees the

same remedy against the grantees of the reversion, which they

might have had against their grantors. It must not, however,

be understood from the general words of the statute, that the

grantee of the reversion can take benefit of every forfeiture by

force of a condition, Lord Coke conceiving the operation of the

statute to be confined to such conditions as are either incident

to the reversion , as rent, or for the benefit of the state; as for

not doing of waste, for keeping the houses in repair, for making

of fences, or such like ; and not for the payment of any sum
in gross, delivery of corn, wTood, or the like. See Co. Lit. 215.

where a variety of resolutions upon this statute are stated, and

the authorities referred to. See also 6 Fin. Ah. Covenant
(K. 3.) p. 391 ; IVebb v. Russell, 3 T. R. 3<)3.— See farther

Bac. Ab* Covenant (E. 6.) : Fin. Ah. Covenant (K. 3.)

The liability of the assignee does not extend to covenants

broken before the assignment ; as a covenant to build within

a certain time, which was past before the assignment. Grcscott

v. Green, J Salk. 199: St. Saviours, South teark, v. Smith,

3 Burr. 1271 : 1 Blach R. 351. Nor is the assignee to be

affected by any covenant broken after he has assigned over,

Boulfon v. Canon , 1 Freem. 336.

Upon a covenant to repair and keep in repair do ring the

continuance of the term, an action may be maintained for

breaches before the term has expired. Lujcmore v. Uobson,

1 Barn. $A.5S±.
A collateral covenant to be done upon the land, as to build

de novo, shall bind the assignee by express words; in this

case the assignees are bound by the terms of the covenant, for

unless named, they would not be bound by law ; " for the

covenant concerns a thing \vhich was not in esse, at the time

of the demise made ; but to be newly built after, and there-

fore shall bind the covenantor, his executors, and adminis-

trators, and not the assignee ; for the law will not annex the

covenant to a thing which hath no being." Spencers case,

5 Co. 16. h. But as the law would sustain such a covenant

against the covenantor and his assigns, if expressly included

in the covenant, and give damages for its non-performance, k

should seem to follow, that the covenantee would be entitled

in equity to a decree for the specific performance of such

covenant to build ; and of this opinion Lord Hardwicke appears

to have been in the case of the City of London v. Sash,

3 Ath. 5\5 : 1 Fez. 12. But in the case of Lucas v. Comma-

ford, 3 Bro. C. R. 166. Lord Thurlow, C. J. held, " that there

could not be a decree to build in pursuance of a covenant, for

that he could no more undertake the conduct of a rebuilding

than of a repair."

In a lease of ground with liberty to make a watercourse, and

erect a mill, the lessee covenanted for himself, &c, and his

assigns, not to have persons to work in the mill who were

settled in other parishes, without a certificate. The court held

that this covenant did not run with the land, or bind the

assignee of the lessee. 10 E. R. 130.

A covenant by a lessor to supply the demised premises with

a sufficient quantity of good water at a certain rate runs with

the land, and the assignee of the lessee may sue the reversioner

upon it, 4 Barn. § A. 266. So also a covenant to insure pre-

mises within the bills qf mortality against fire. 5 Barn. tV A. h

At law the assignee is liable only for the rent actually

incurred, or covenants broken during his possession. Boultonv.

Canon, 1 Freem. 336. If therefore he assign the very day

before the rent becomes due, the lessor cannot maintain his

action for it. Tovey v. Pitcher, Carth. 177: 4- Mod, 71:

3 Co. 22: 1 SalL 81: 1 Freem. 326. See Paul v. Nurse,

8 Barn. § C. 486. Nor will the circumstance of such assign-

ment being per fraudem, as to a beggar, alter the case. Leroux

v. Nash, Str. 1221 : Butler's N. P. 159. But see Knight v.

Freeman, 1 Fent. 329. 331: T. Raym. 303: T.Jones, 10$

in which the validity of such assignment was denied- f>ut

whatever may be the rule of law upon this point, it seems to

be now settled, that courts of equity will compel an assignee of

a term to account for the rent the whole time he enjoyed the

land. Treacle v. Coke, 1 Fern. 105. Whether equity will, in

order to secure the future rents, under any circumstances, re-

strain an assignee from assigning to a beggar or insolvent person,

was considered, but not determined, in the case of Phdpot

w Iloare, 2 Ail: 21 9. It seems such an assignment is valid.

2 Madd. R 330 : 1 Bos. P. 21. If the assignee offer to give up

the possession to the lessor on reasonable terms, and the lessor

refuse to accept such surrender, it were clearly too much for a

court of equity, in restriction of a legal right, to prevent the as-

signment. Faillant v. Dodomede, 2 Ath. 546. But supposing the



lessor to be willing to accept of a surrender of the term, and
the assignee wantonly to insist on his legal right to assign,
when and to whom he pleased, it seems that, under certain
circumstances, a court of equity might, without impropriety,
interpose to prevent the abuse of such right : and this Lord
Harwicke appears to admit, in Vaillant v. Dodomede; for
having stated the legal right and the propriety of courts of
equity in general following the rule of law, he observes, « hut
it is true in some sort of assignments, made hv tenants, the
court has interposed nor dues the difficulty reported to have
occurred to Lord Hardwicke, in Philpot v. Hoare, appear, upon
examination, to have been entitled to much attention. His
lordship is reported to have said, '< As to the accruing rents, it

is a point of more difficulty
; for the covenant in this lease not

to assign, does not run with the land to the assignee, because
assignees are not bound by name in the covenant/' Whence it

might be inferred, that if assignees had been expressly included
in the covenant, his lordship would leave considered them
bound by the covenant. Hut whether assignees be bound or
not by a covenant, does not (except in the ease of a collateral
covenant to be done upon the land) depend upon their being
named in the covenant ; for if the covenant run with the land,
assignees are bound, whether named or not ; and if the covenant
do not run with the land, but is a personal contract, or respects
something to be done purely collateral to, and not on the land,
they are not bound, though they be expressly named. See
Spencers case, 5 Co, l6. b. 17. a. Therefore, whether the
assignee was named or not, was immaterial to the question,
whether the assignee was bound by the covenant not to assign
without consent of the lessor? Nor does it appear as having
been necessary in order to determine whether a court of equity
should restrain no assignment to a beggar, previously to deter-
mining whether the assignee was hound by the covenant not to
assign

;
for supposing the assignee to be bound at law by the

covenant, equity may restrain the wanton and fraudulent
breach of a covenant ; and supposing him not to be bound, yet
he may be affected in conscience upon the same principle that
the assignee of« merely personal covenant may be affected in
conscience, though not bound at law. See City of London v.

Richmond, 2 Fern. 421 ; Treat of Equity, 350. in n.

An action of covenant lies against the assignee of a lessee of
an estate, for a part of the rent, as in such case the action is

brought on a real contract in respect of the land, and not on
a personal contract, and in case of eviction the rent may be
apportioned as in debt or replevin. A lifer in covenant against

the lessee himself, who is liable on his personal contract.

2 E. R. 575.

The assignee of the reversion of part of the premises may sue

upon the covenant to repair, for the covenant is divisible,

though it is otherwise as to a condition. Twynam v. Pickard,
2 Barn. % A. 105.

The devisee of the equity of redemption (the legal fee being
in a mortgagee) is not liable in covenant as assignee of all the

estate, right, title, and interest of the original covenantor.

3 E. R. 487-

A party taking an assignment by way of mortgage is liable

on the covenants as assignee. Williams v. Bosanquet, 1 Brod, <fr

B. 238. Unless the interest passing to the assignee is of a real

nature, he is not liable to covenants made by the grantee or

lessee in respect of it. Portma ft v. Buun
t
1 Barn. 8$ C. 69^-

A covenant in a lease that the lessee, his executors, and ad-

ministrators, shall constantly reside on the demised premises

during the demise, is binding upon the assignee of the lessee,

though he be not named, being quodam modo annexed and

appurtenant to the thing demised. 2 II. B. 133.

The grantee of a reversion may bring action of covenant

against a lessee, as well in the county where the demise was
made, as in the county where the lands lie. Ca?thew, 183. A
person covenants with another, to pay him money at a time to

come, and doth not say to his executors, &c. ; if the covenantee

die before the day, yet his executors or administrators shall

vol. I,

have the money. Dyer, 112. 127. And in every case where
the testator is bound by a covenant, the executor shall be bound
by it

;
it it be not determined by his death. 48 Ed. 3.2:2 Danv.

232.

If A. seised of land in fee, conveys it to B., and covenants
with B., his heirs and assigns, to make any other assurance upon
request

:
and after B, conveys it to C\, who conveys it to D., and

then D. requires A. to make another assurance, according to the
covenant: if he refuses, D. shall have an action of covenant
against him, as assignee to B. 2 Danv. 236. A lessor made a
lease of an house for years, excepting two rooms and free pas-
sage to them; the lessee assigned the term, and the lessor
brought covenant against the assignee for disturbing him in
his passage to those rooms; and adjudged that the action lies:
for the covenant as to the passage goes with the tenement, and
binds the assignee. 1 Salk. 19& H a inun who leases for
years ousts the lessee, he shall have covenant against him.
48 Ed. 3. 2—See 2 Danv. 234. A man grants a watercourse,
and afterwards stops it; for this voluntary mfcieasance, co-
venant lies. I Sound. 322. Though where the use of a thing
is demised, and it runs to decay, so that the lessee cannot have
the benefit of it, for this nonfeasance no action of covenant
lieth: nor may covenant be brought for a thing which was not
in esse at the making of the lease. 2 Danv. 233.

If a person covenants that he hath good right to grant, &c,
and he hath no right, it is a breach of covenant, fur whit h
action of covenant lies. 3 Bui. 12.
A covenant for the lessee to enjoy against all men : this ex-

tends not to tortious acts and entries, &c, for which the lessee
hath his proper remedy against the aggressors. Faugh, 1 1 1. 120.
Where there is a covenant to save harmless against a certain

perwhy there the covenantor must save the covenantee harmless
against the entry of that person, be it by wrong or rightful title

:

but if it be to save harmless against aUpersonSj the entry and
eviction must be by lanful title. Cro. Eliz. 2 1 3. Acc. : 1 Barn.
$ Cres. 29: 2 Dow. $Ry. 33 : and see 2 Will Saund. 178. a.

The reason is because, as it regards such acts as may arise from
rightful claim, a man may well be supposed to covenant against
all the world ; but it would be an extravagant extension of such
a covenant if it were good against all the acts which the folly

or malice of strangers might suggest ; and therefore the law
has properly restrained it within its reasonable import, that is,

to lawful title. Per Ellenborougk, 5 Maule $ S. 3/4. Where
the covenant is to do a thing, and no time appointed for per-
formance, it must be done in convenient time. 2 And. 72:
Dyer7 57. 150: Hob. 28.

But a covenant must wait upon and join with the grant j so

that if it be to make such assurance as shall be reasonably
devised, it must be of an assurance that differs not from the bar-
gain: and when the estate to which a covenant is annexed is

at an end, the covenant is gone. Hob. 276: 1 Leon. 179. In
an indenture, the wTord covenant is the word both of lessor and
lessee ; and therefore if the lessee covenants to pay the rent,

this is a reservation. Though when there is a covenant for a
lessee to repair, and he makes an under-lease to one who is in

possession, the under-lessee is not liable to that covenant, in

law or equity. 1 Rol. Rep. SO: 1 Vern. 87-

If a lessor covenant with a lessee that he shall have house-

bote, &c. by assignment of his bailh% this is a good covenant

:

and yet it doth not restrain the power that the lessee hath by
law to take those things without assignment : but if a lessee

covenants that he will not cut any timber without the leave or

assignment of the lessor; by this he will be restrained. Dyer,
19. 115.

Covenant lies by devisee of lands in fee, upon a covenant,

made by defendant to the testator, to whom defendant conveyed
the lands in fee, that the defendant was lawfully seised, &c.

For such covenant runs with the land, and though broken in

the lifetime of the testator, is a continuing breach in the life-

time of the devisee : and it is sufficient to allege for damage,

that thereby the lands are of less value to the devisee, and that

2 8
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he is prevented from selling them so advantageously as he

otherwise might do. Kingdom v. Not tic, 4 Maule 8f S* 53.

Covenant lies by the heir, upon a covenant made to the an-

cestor and his heirs, to whom lands are conveyed in fee by

husband and wife, that he and his wife shall make farther assur-

ance upon request of the ancestor and his heirs ; and the heir

may well assign for breach that his ancestor requested the

husband that he and his wife would levy a fine to pass the

estate of the wife legally to him and his heirs, which they re-

fused to do before their decease, per quod after the death of

the ancestor, the devisee of the wife ejected the heir, Jones v.

King, t Maule $ & 188,

IV. What shall be a Performance, and what a Breach of

Covenant ; and of Penalties for Kon-performance.—The most

frequent use of a covenant is to bind a man to do something in

fttturo, and therefore it is for the most part executory ; and if

the covenantor do not perform it, the co\renantcc may there-

upon for his relief have an action or writ of covenant, against

the covenantor, so often as there is any breach of the covenant*

Skep. Toucksi. l6l. el seq.

Not any duty or cause of action arises on a covenant, till it

is broken; and as to breaches of covenant, if a person by his

own act disables himself to perform a covenant, it is a breach

thereof* 5 Rep. 21. Though there can be no covenant or

breach, where a lease, &c. k void* Yelw 18, 19- But here,

although when a covenant concerns the interest of the lease,

as where it is for paying rent, it is void, if the lease be so ; yet

where covenants are collateral to the lease and interest, though

that be void, the covenants may be good, Omen, 136. And if

w covenant to do a thing is performed in substaiiee, and accord-

ing to the intent, it is good, though it differs from the words

;

and on the other hand, although the covenantor performs the

letter of his covenant, if he does not act to defeat the intent

and use of it, he is guilty of a breach. Mod. Ent. Eng.

In covenant that a person shall hold land free from all in-

cumbrances, and be kept indemnified from arrears of rent

;

there, till an action is brought, or distress made, he is not

damnified ; and a suit in Chancery is no breach in such case ;

lai t where a jointure or dower is recovered it is. Skin. 397 :

Moor, 859 • Palm. 339. When the intention of the parties

can be collected out of a deed, for the doing or not doing of

the thing, covenant shall be had thereupon. Chanc. Rep. 294.

A covenant, being one part of a deed, is subject to the general

rules of exposition of all parts of the deed ; and in a covenant

the last words, that are general, shall be expounded by the first

words, which are special and particular. Vent. 218. Also a

latter covenant cannot be pleaded in bar to a former.

When a covenant is to two persons jointly, one of them may
not bring action of covenant, or plead alone, but both must

join. 1 Nels. 558. If a man is hound to perform all the cove-

nants in an indenture, and they are all in the affirmative, he

may plead performance generally. Co. Lit. 303. Performance

of covenants in the negative must be pleaded specially. Ibid.

330. When some covenants are in the negative, and some in

the affirmative, the defendant is to plead specially to the nega-

tive covenants, that he had not done the thing, and perform-

ance generally as to the affirmative ; and where the negative

covenants are against law, and the affirmative agreeable to

law, performance generally may be pleaded. Moor, 856". If

any of the covenants are in the disjunctive, so that it is in the

election of the covenantor to perform the one or the other,

the performance ought to be specially pleaded, that it may
appear what part hath been performed. Cro. Eliz. 23

:

\ Nels. 513. And see 1 Will. Sound. 117. And commonly

where an act is to be done, according to a covenant, he who
pleads performance ought to do it specially. 1 Leon, 136'.

* fn C^ht upon bond for performance of covenants, one

for peaceable enjoyment, and free from all incumbrances,

and another for farther assurance, &c, the defendant

should plead specially, that the house was free from incum-

brances at the time of the conveyance made, and not charged

at any time since, and that no farther assurance had been re-

quired, or such an assurance which he had executed, &c.
; vet

where a defendant pleaded generally, in this case it was held

good. 1 Lutw. 60S.

The plaintiff, in equity, if he has not performed his part of

the agreement, must not only show that he was in no default,

in not having performed it, but must also allege that he is .still

ready to perform it : wrhereas, at law, if the covenants be not

precedent, but distinct and independent, the plaintiff need not

allege a performance of his covenants, to entitle him to recover

against the defendant for a breach of his. Pordage v. Cole,

] Sand, 320 : Nichols v. Rayitbred, Hob. 88. But see Calond

v, Briggs, I Salk. 1 12 : Goodison v. Nunn, 4 Term Rep.76l*

Where the covenants are mutual and distinct, the defendant

cannot plead a breach by the plain tiff, in bar of the plaintiff'*

action for a breach by the defendant ; for the damage may be

unequal, and therefore each party must recover against the

other the damages he sustained. Cole V. Shallett, 3 Lev. 41

;

Thompson v> AW, 1 Lev. l6: Ilotvlettw Striclland, Cotvp. 56.

But see Colonel v. Briggs, 1 Sail:, 122: Goodison v. Num,
4 Term Rep. jfiU

When a breach is assigned, it must not be general, but must

be particular; as in action of covenant for not repairing of

houses, the breach ought to be assigned particularly, what is

the want of reparation. Cro. Jae. 36[).

But on mutual promise for one to do an act, and in consi-

deration thereof another to do some act, as to sell goods, &c.

for so much money, a general breach that the defendant hath

not performed his part, is well assigned. $ Lev. 310.

Breaches assigned ought to he according to the very words

of the condition or covenant ; when they may he well enough,

though too general. 1 Lutw. 326. But the covenant may be

stated according to its legal effect, and then the breach may be

so also.

Where a thing is to be done by a person or his assigns, the

breach is to be, that it was not done either by the one or the

other. 5 Mod. \ 33. If a person is to tender a conveyance, &c.

to another, his heirs or assigns, breach assigned that the de-

fendant did not tender a conveyance to the plaintiff, without

the words, " his heirs or assigns," is good ; but if the tender be

to be made by another man, his heirs, &c, and not to him, it is

otherwise. 1 Salk. 139.

A covenant not to assign, transfer, or set over, or otherwise

do or put away the lease or premises, does not extend to an

under-lease for part of the term. 2 W. Black. 766. Such a

covenant does not hind the assignee of the lessee. 5 Tanat. 795

:

S. C. I Marsh, 35Q. Letting lodgings is not a breach of a

covenant not to underlet. 4 Camph* 71* A covenant that the

lessee shall not exercise the trade of a butcher on the premises,

is broken by his selling raw meat by retail, though no beasti

are slaughtered. 1 B. # A. 1 1 7 : and see 1 Maulety S. 9$- *

covenant that A. shall not exercise a particular trade, does not

bind his executors, 2 W. Black. 856 : S. C. 3 Wits. 380. Co-

venant by lessee that he will at all times during the time plough,

sow, manure, and cultivate the demised premises (except the

rabbit-warren and sheep-walk) in a due course of husbandry;

held that ploughing the rabbit-warren or sheep-walk was a

breach of covenant. St. Alban's, Z>-, v. Ellis, ID E. R. 35%

When a lessee for years is to leave all the timber on the land,

which was growing there at the time of the lease, and he cut

down any trees, though he leaves the timber on the land at

the end of his lease, this is a breach of covenant ; for in con-

tracts the intention of the parties is chiefly to be considered.

Raynu 464. If several breaches are assigned, and the defendant

demurs upon the whole declaration, the plaintiff sluill have

judgment for all that are well assigned, for they are as several

actions. Cro. Jac. 557.

A lessor possessed of considerable freehold and leasehold

propertv lying together, covenanted in a lease of parcel, that

if he, his'heirs, or assigns, should. during the term have any
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.advantageous offer for the disposing of a certain adjoining
freehold parcel, he, the lessor, his heirs or assigns, should not
dispose of the same without previously making an offer of that
parcel to the lessee, his executors, administrators, or assigns,

at five per cent, less than that offer- The lessor sold his

entire property, including the demised land and the adjoining
parcel, for an entire consideration in one entire contract,

without ottering the parcel to the covenantor. Ik-Id that

this was no breach of the covenant. Collinson v. Lettsoin,

6 Taunt. 224.

Covenants are generally taken most strongly against the
covenantor, and for the covenantee, Plowd. 2HJ. But it is a

rule in law, that where one thing may have several intendments,
it shall be construed in the most favourable manner for the
covenantor. 1 Lut. 490. The common use of covenants is for

assuring of land, quiet enjoyment free from incumbrances, for

payment of rent reserved, and concerning repairs, &c. And
in deeds of covenant, sometimes a clause for performance, with
a penalty, is inserted in the body of the deed : at other times,

and more frequently, bonds for performance, with a sufficient

penalty, are given separate ; which last being sued, the jury
must find the penalty ; but on covenant, only the damages.
Wood's Inst. 250. Fide the staL 8 and Q W, 3. c. 11. And
vide ante and post, and tit. Bond.

Covenant for non-payment of rent was referred to the mas-
ter as to the rent, and on payment thereof process to stay as to

that; hut there being another breach as to not repairing, the

plaintiff might proceed fort bat. Anon. IVils. Rep. Par. 1. p. 75.

In an action of covenant, it is not necessary to aver generallv

that, the plaintiff performed his covenants. Joddrcll v. Con di,

Rep, tettlp. Hardw. 343, 4. But if there is a condition pre-

cedent, performance of it must be specially shown.
By stat. 8 and 9 W. 3. c. 11. in actions on bonds, for per-

formance of covenants, plaintiff may assign as many breaches

as be pleases, and the jury, on the trial of the action, or on a

writ of Inquiry, may assess damages; on defendant's paying
damages, execution may be stayed, but judgment shall remain
to answer any farther breach, and plaintiff may have a scire

facias against the defendant. See tit. Bond, VI.
" Where a penalty is intended merely to secure the enjoy-

ment of a collateral object, the enjoyment of the object is con-

sidered as the principal intent of the deed, and the penalty only

as aceessional, and therefore only to secure the damage really

incurred." Per Thurlow, C. Sloman v. Waller, 1 Pro. Pep.

418. And upon this construction of a penalty, courts of equity

will interpose, to restrain proceedings at law to recover the

penalty. But the principles of equal justice require that courts

of equity should enforce the specific performance of the act

agreed to be done, or restrain from the doing of that which
was agreed should not be done. And upon this principle,

wherever the primary object of the agreement he the securing

of the specific subject of the covenant, the party covenanting

is not entitled to elect whether he will perform his covenant or

pay the penalty. See Hobson v. Trevor, 2 P. IVms. 1 9 1 :

Parks v. Wilson, 10 Mod. 517: Chilliner v. Chilliner, 2 Fez.

528. But if* the covenant be to do or not to do some particular

act, or doing it or neglecting to do it, to pay a certain sum, by

way of liquidated damages, courts of equity will not relieve

against the payment of such damages. East India Company

v. Blake, Finch's Hep. 117 : Ponsoubrj v. Adams, 2 Bro. P. C.

431 : Rolfe v. Peterson, 2 Bro. P. C. 436 (8vo. ed.) : Lowe v.

Peers, 4 Burr. 2228. See also Small v. Lord Fitzwilliam,

Pre. Ch. 102. And as courts of equity will not relieve against

stipulated damages, they will not in general interpose to enforce

the performance of the covenant, or to restrain its violation.

Therefore, where the lessee covenanted not to plough certain

land, or if he did to pay 20s. per acre per annum, the court

refused to restrain the lessee from ploughing. Woodward v.

Gyles, 2 Fern. 119- But there are some circumstances which

will induce the court to interfere, though stipulated damages

be reserved ; as where the lessee had covenanted not to plough

ancient meadow, or if he did to pay an increase of rent, the
court, upon his threatening to plough, appears to have granted
an injunction. Webb v. Clarke, 8th of May, 1782. See also
Dulwich College v. Dai is, M. 1787.
Where there is a covenant to pay a sum for liquidated

damages on breach of the agreement* there is no exact rule
as to where it is to be held a penalty fur securing damage
actually sustained, and where it is to he held liquidated
damages. It seems that where a larger sum is to secure a
smaller, the larger sum is regarded as a penalty. Asth-y v.

Weldon, 2 Bos. # Pull 346'. And Baylexj, J., said where the
sum fixed on will, in case of breaches of the agreement, be in
some instances too large, and in others too small, a compensa-
tion for the injury thereby occasioned, that sum is to be con-
side-red a penalty. 6 Barn. Crcs. 223. And see Holt's Ca.
43 : 1 Bing. R. 302; 1 Moo. $ MalL 41. The question de-
pends on the whole of the words of the instrument taken
together,

A covenant in a conveyance of lands in America, during the
time of the rebellion in that country, that the grantor had a
legal title, and that the grantee might peaceably enjoy without
the let, interruption, &c. of the grantor and his heirs, or of any
other person whatsoever, is not broken by the States of America
seizing the lands as forfeited, for an act done previous to the
conveyance. 3 T. R. 56'4.

It is held an action of covenant may be laid in London for

non-payment of rent on a lease of lands in any other place*

1 Sid. 401. The action of covenant between lessor and lessee,

or between the assignee of the lessor and the lessee, is founded
in priority of contract, and may be laid in any county ; but be-
tween the lessor and the assignee of the lessee it is local, and
must be laid in the county where the premises are situate.

1 Will. Saund. 241. c. d. And if in this action a sum be mis-
cast, either too little or too much, it is amendable. In action
of covenant, the plaintiff* must have recourse to the deeds or
writings, and the circumstances of time, place, Sec, and take
notice what particular covenant in the deed it is best to insist

upon, to lay a breach right, &e. The words of covenanting
are, covenant, grant, promise, and agree, Sec. ; hut there needs
no great exactness in words to make a covenant. See tit.

Bonds, Leases, Agreements, Conveyances, &c, and ante, J.

What shall be a real and what a personal covenant, ?ee
Fin. Abr. Covenant (G. 2.): Bac. Abr. Covenant (E.) ; Cam.
Dig. Covenant (A. 2,): Gilb. Law of CovenafUs, 105. As to
collateral covenants, 4 Purr. 2446; 2 Wih. 27 : 1 Fez, 56.
As to affirmative and negative covenants, Fin. Abr. Covenant
(D. a.): 1 Wood, 356. By what words an express covenant
may be created, Fin. Abr. Covenant (C.) : Gilb. c. 2. As to

covenants created by implication of law, and action thereon,
Fin. Abr. Covenant (G.) : Com. Dig. Covenant (A.) : Garranty
(A.): Bac. Abr. Covenant. (13.)

How a covenant shall be expounded with regard to the con-
text, or to synonymous or other words, see Co?n. Dig. Cove-
nant (IX): Fin. Abr. Covenant. (L. 4.) As to covenants for
quiet enjoyment, Shep. Touchsf. 170: Faugh. 118: Dt/. 328. a.:

Gilb. 11?: Fin. Abr. Condition (U. a. pi. 6, 7). Ib. Covenant.
(Z.) For the construction of the words in a covenant, "not-
withstanding any act done by the covenantor," Fin. Abr. Cove-
nant Cro. Jac. 233. Proctor v. Johnson. As to covenants
for farther assurance, Fin. Abr. Covenant (W.) (G, a.;:
I Wood. H7: Gilb. Covenant, 20p. 226: Cro. Jac. 251. Of
covenants to repair, Fin. Abr. Covenant {L. 5.) : Shep. Touchsf.
Finch. Rep. H6 : Lanl x. Xorris, 1 Burr. 287 : 1 Wils. p. 1. 75.
Of covenants to convey lands of a certain value, or that lands
are of such a value fully, Ld. Raym. 365 : Cro. EL 43 •

1 Ro. Abr. 429: Langton'v. North, % Ch. Rep. 140. Of cove-
nants that the grantor is seized in fee, Fin. Abr. Covenant (Y.) :

Paroles (D. pi. 4): Cro. Jac. $£&: 3 Lev. 4f>. Of covenants
to be free from incumbrances, Fin. Abr. Covenant (A. 2.) :

1 Wood, 415 : Gilb. Covenant, c. 31.

See fully in what eases, and in what manner, covenants

2 82
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shall be said to be suspended, defeated, discharged, or void,

Bac. Abr. Covenant (G.) (7th ed,) Gilb* 470: 1 Wood, 3Q7. 4$Q\
Com. Dig. Covenant (F) : Chancery, 2 (X. 3.) : Viiu Abr.

Covenant, (O.)

Covenant to stand Seised to Usi-:s, is when a man
that hath a wife, children, brother, sister, or kindred, doth by

covenant in writing, under hand and seni, agree that for their,

or any of their provision or preferment, he and his heirs will

stand seised of land to their use, either in fee simple, fee tail,

or for life. The use being created by the stat* 27 H. 8, c. 10.

which conveyeth the estate as the uses are directed, this cove-

nant to stand seised is become a conveyance of the land since

the said statute. The considerations of these deeds are natural

affection, marriage, &c, and the la\v allows, in such cases, con-

sideration of blood and marriage to raise uses, as well as money,

and other valuable consideration, when a use is to a stranger*

Plowd. .302. There are no considerations now to raise uses

upon covenants to stand seised but natural love and affection,

which is for advancement of blood ; and consideration of mar-

riage, which is the joining of the blood and marriage toge-

ther : other considerations, as -money, &c. for land, though the

words in the deeds are stand seined, yet they are bargains and

sales, and without enrolment they raise no use. Carter, 138

:

Lil. Abr. 353.

The usual covenant to stand seised to uses need not be by

deed indented and inrolled. And where a man limits his estate

to the use of his wife fur life, this imports a sufficient consider-

ation in itself; also if a person covenants to stand seised to the

use of his wife, son, or cousin, it will raise an use without any
express words of consideration ; for sufficient consideration ap-

pears* ? Rep. 40.

In case of a covenant to stand seised, so much of the use as

the owner doth not dispose of remains still in him. 1 Vent. 374.
And where a use is raised hy way of covenant, the covenantor

continues in possession ; and there the uses limited^ if they are

according to law, shall rise and draw the possession out of him:
hut if they are not, the possession shall remain in him until a

lawful use ariseth, 1 Leon. 197: 1 Mod. 159, l60.

If on a covenant to stand seised to uses, no use doth arise,

yet it may be good by way of covenant, and give remedy to

the covenantee in an action ; as if the covenant be future, that,

in consideration of a marriage, lands shall descend or remain to

a son and the heirs of hh> body on the body of his wife ; in this

case the covenantee may have writ of covenant upon the cove-

nant against the covenantor. But if a covenant be, that a man
and his heirs shall from henceforth stand and he seised to such

and such uses, and the uses will not arise by law : here no
action of covenant lies on the covenant, for this action will

never lie upon any covenant, hut such as is either to do a
thing hereafter, or where the thing is already done, and not

where it is for a thing present. Plowd. 307- 398 : Finch's Law,
49* See tits. Conveyance^ Use. And see Bac. Ab. Uses (E.)

(7th cd. by Gwillim & Dodd): Gilbert on Uses, by Sugden.
COVERTURE, Fr.] Any thing that covers, as apparel,

a coverlet, &c, ; but it is by our law particularly applied to the

state and condition of a married woman, who is sub potestate

viri, and therefore disabled to contract with any, to the damage
of herself or husband, without hLs consent and privity, or his

allowance and confirmation thereof. Bract. lib* 1. c 10. lib.

15. &c. Bra. Abr. When a woman is married, she is called a

feme covert; and whatever is done concerning her during the

marriage is said to be during the coverture: all things that are
the wife's are the husband's, nor hath the wTife power over her-
self, but the husband ; and if the husband alien the wife's land
during the coverture, she cannot avoid it during his life, but
after his death she may recover by cui in vita. Terms de la

Ley. See tits. Baron and Feme; Cm in Vita.

COVIN, covma.^ A deceitful compact between two or
more to deceive or prejudice others; as if tenant for life or
in tail conspires with another, that he shall recover the land
which he the tenant holds, in prejudice of him in reversion.

Plowd. 546. Covin is commonly conversant in and about con-
veyances of lands by fine, feoffment, recovery, &c. And then
it tends to defeat purchasers of the lands they purchase, and
creditors of their just debts; and so it is used in deeds of gift

of goods : it may be likewise sometimes in suits of law, and
judgments had in them. But wherever covin is, it shall never
he intended unless it appears, and be particularly found ; for

covin and fraud, though proved, yet must be found by the
jury, or it will not be good. Brownl. 188 : Bridgm* 1 J 2.

If one make a lease to a person by covin, and after grant
another lease to another bona Jidc, but without any fine or

rent ; in this case the second lessee may not avoid the first

lease, because he is not a purchaser that comes in for money.
3 Rep. &&. On recovery by a good title, there may be covin

as where tenant for life by assent, &c, suffers a recovery by
nit dicity without making any defence ; and if a man hath a

rightful and just cause of action, and of covin and consent

shall raise up a tenant by wrong against whom he may recover;

the covin doth so suffocate the right, that the recovery, although

it be upon good title, shall not bind. Bro. Covin, 47 : Co. Lit.

357 • 1 Shep. Abr. 365. A. is tenant for life, remainder in tail

to B.j and a precipe is brought against them as joint tenants,

hy covin, between the demandant and A., and an answer pro-

cured for B. as joint tenant, and they join the mise (or issue),

and after make default, whereby final judgment is given; this

shall not defeat the estate of B,, who may bring a writ of

disceit, and shall be restored to land. Rol. Abr. 621.

If a man that has a right to certain lands, by covin causes

another to oust the tenant of the land, to the intent to recover

it from him, and he recovers accordingly against him by actios

tried
; yet he shall nor be remitted to his ancient right ; but i|

in, of the estate of him who made the ouster and an assise lies

against him. 2 Dan v. Abr. 30{). Land is aliened, pending a

writ of debt, by covin, to avoid the extent thereof for the debt

;

the land so aliened shall be extended when the covin &ppean

upon the return of the elegit by the sheriff. Jbid. 311. It |

man makes a deed of gift, &c, of his goods in his lifetime bv

covin, to oust his creditors of their debts, after his death the

donee or vendee shall he charged for them. See the serttft)

stats, of Frauds. If goods are sold in market overt by covin,

on purpose to bar him that hath right, this shall not bar him

thereof. 2 Inst. 713* See tit. Frauds, &c.

COUNCIL. See tit. Privy Council.

In the city of London there is a common councils consisting

of members called common councilmen, chosen in every ward sit

a court of wardmote, held by the aldermen of the respective

wards on St. Thomas's day yearly
;

they are so chosen out of

the most sufficient men ; and sworn to give true counsel for the

common profit of the city, &c. Lex Londinum, 117* In the

court of common council are made laws for advancement of

trade,, and committees yearly appointed, &c. ; but acts made by

them are to have the assent of the lord mayor and aldermen,

by stat. 21 G. L c. 11, See this Diet. tit. London.
COUNSELLOR, consiliarins.'] A person retained by a

client to plead his cause in a court of judicature. A barrister.

See tit. Barrister.

CorNSKL for Prisoners. See tit. Trial, and 4 Comm.M&
COUNT, The original declaration of complaint in a real

action. As declaration is applied to personal, so count is appb-

cable to real causes; but count and declaration are oftentimes

confounded, and made to signify the same thing. F. N. B* 1ft

u'O. In passing a recovery at the Common Pleas' har, a Ser-

jeant at law counts upon the prcecipe, &c. See tits. Counters,

Declaration, Pleading.

COUNTEE, Fr/ comic*} The most eminent dipiity of a

subject before the Conquest, and those who in ancient times

were created countees were men of great estate; for which

reason, and because the law intends that they assist the king

with their counsel for the public good, and preserve the realm

by their valour, they had great privileges ; as they might not

be arrested for debt or trespass, or be put on juries, &c. Of
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old the countee was prcefeclus, or propositus comitates, and had
the charge and custody of the county: but this authority the
sheriff' now hath. 9 Hep. 46'. A countee or count is an earl.

Law Fr* Diet. See tits. Earl, Sheriff.
COL N 1 ENAXCK. This word seems to be used for credit

or estimation. Old Nat. Br. 111. And in the stat. 1 Ed. 3.

c. 4. See Contenenunf.

COUNTER. Computatorhtm, from the Lat. &mpulare7\
The name of two prisons in London, the Poultry Counter and
Wood-street Counter [now consolidated into one new-built
prison], for the use of the city, to confine debtors, peace-
breakers, &c. Coweh
COUNTERFEIT LETTERS. See tit. False Pretences,
COUNTERFEITS. See tit Cheats.

Counterfeiting the Kings seal, or money, &c. is treason. See
tit. Treason and Coin. And counterfeiting Exchequer hills.

Bank bills, lottery orders, &c. is felony. See tits. Felony,
Forgery, Fraud.
COUNTERMAND, contramandatumr\ Is where a tiling

formerly executed is afterwards, by some act or ceremony, made
void by the party that first did it ; and it is either actual "by deed
or implied. Actual, where a power to execute any authority,

&c. is by a formal writing for that very purpose, put off for a
time, or made void ; and implied, is where a man makes his

last will and testament, and thereby devises his land to A. 15.
;

if he afterwards enfeoffs another of the same land, here this

feoffment is a countermand to the will, without any express
words for the same, and I he will is void as to the disposition of

the land. Also if a woman, seised of land in fee-simple, makes
a will, and deviseth the same to C. D. and his heirs, if he sur-
vive her ; and after she intermarries with the said C. D., there,

by taking him to husband, and coverture at the time of her
death, the will is countermanded. Terms de la Ley. But if a
woman makes a lease at will, and then marries, this marriage
is no countermand to the lease, without express matter done
by the husband to determine the will. If a woman submits
differences to arbitration, and then marries, the marriage coun-
termands the authority of the arbitrator. Charnley v. Win*
Stanley, 5 East, %66.
Where land is devised, and after a lease made thereof for

years only, it shall not be a countermand of the will, which
is good notwithstanding, for the reversion after the lease for

years is ended ; but in case a man have a lease for years, and
gives it by his will, and after surrenders it, it is a countermand
of the devise, and the devisee shall not have his lease. Dyer, 47 :

Goldsh. [)3. See tit. Devise. If a copyholder, like to die, do
surrender his estate to the use of his wife or children, without
any consideration of money, &c, and he recover before the

presentment and admittance, it may be countermanded ; it is

otherwise if it be to the use of a stranger. Kitch. 82. If there

be a feoffment, with 1 utter of attorney to make livery and
seisin, and before it is made the feoilbr makes a feoffment or

bargain anil sale of the land, or lea>se to another, it will be a

countermand in law of the authority given by the letter of

attorney* 2 BrownL 291. A person may countermand his com-
mand, authority, licence, &c., before the thing is done ; and if

he dies, it is countermanded. There is also a countermand of

notice of trial, &c, in law proceedings. See tits. Trial, Process.

COUNTERPART. When the several parts of an inden-

ture are interchangeably executed by the several parties, that

part or copy which is executed by the grantor is usually called

the original, and the rest are counterparts ; though of late it

is most frequent (and better) for all the parties to execute

every part, which renders them all originals. 2 Comm. 2Qi\

See tit. Deeds.

COUNTERPLEA, is when the tenant in any real action,

tenant by the curtesy, or dower, in his answer and plea,

vouches any one to warrant his title, or prays in aid of another

who hath a larger estate ; as of him in reversion, &c. : or

where one that is a stranger to the action comes and prays to

be received to save his estate ; then that which the demandant

allegeth against it, why he should not be admitted, is called a
counterplea : in which sense it is used stat. 25 Ed. 3. c. 7. So
that counterplea is in law a replication to Aid Prier, and is

called counterplea to the voucher. But when the voucher is

allowed, and the vouchee comes and demands what cause the
tenant hath to vouch him, and the tenant shows his cause,
whereupon the vouchee pleads any thing to avoid the warranty,
that is termed a counterplea of the warranty. Terms de la Ley ;

stal. 3 Ed. 1. c. 39. There is also a counterplea to the pleaof
el

e

rir v. See t i t . ( terg

u

, Benefit of, 1 1

.

COUNTE E- ROLLS. The rolls which sheriffs of counties
have with the coroners of their proceedings, as well of appeals
as of inquests, Sec. Slat. 3 Ed. U & 10.

COUNTORS, Fr. Contours.'] Have been taken for such Ser-

jeants at law which a man retains to defend his cause, and speak
for him in any court, for their fees. Horn's Mirror, lib. L\

And as in the Court of C. B. none but Serjeants at law may
plead, they were anciently called Serjeant counters. 1 Inst. 17*

COUNTY.
Comitatus.*] Signifies the same with shire, the one coming

from the French, the other from the Saxon. It contains a
circuit or portion of the realm, into which the whole land is

divided, for the better government of it, and the more easy

administration of justice : so that there is no part of this king-

dom that lies not within some county ; and every county is

governed by a yearly officer, the sheriff. Fortescue, cap. 24,

Of these counties, the numbers have been different at different

times; there are now in England forty, besides twelve in Wales,
making in all fifty- two. It seems that this division of the

kingdom was made by King Alfred, See 4 Comm. 110. The
names of these counties are as follows. In England ; Bedford,
Berks, Bucks, Carnbridge, Chester, Cornwall, Cumberland,
Derby, Devon, Dorset, Durham, Essex, Gloucester, Hereford,
Hertford, Huntingdon, Kent, Lancaster, Leicester, Lincoln,

Middlesex, Monmouth, Norfolk, Northampton, Northumberland,
Nottingham, Oxford * Rutland (the smallest), Salop (commonly
called Shropshire), Somerset, Stafford, Suffolk, Surry, Sussex,
Southampton (Hants or Hampshire), H arwich, Westmorland,

Worcester, tlifks, York (the largest):— In North Wales;
Anglesea, Caernarvon , Denbigh, Flint, Merioneth, and Mont-
gomery/:— In South Wales ; Brecknock, Cardigan, Caermar-
then, Glamorgan , Pembroke, and Radnor.
As to the divisions of many of these counties for the purposes

of representation, sec the Boundary Act, 2 and 3 IV. 4. c. 64.

and see tit. Parliament : and as to divisions of counties with
reference to quarter and petty sessions, see 9 6* 4, c. 43 :

10 G. 4, c, 46.

Three of the counties above enumerated, viz. Chester, Dur-
ham, and Lancaster, are called Counties Palatine. The
two former are such by prescription or immemorial custom ; or

at least as old as the Norman conquest (Seld. tit. Hon. 2, 5. $.)

;

the latter was created by King Edward III. in favour of Henry
Plantagenet, first Earl, and then Duke of Lam aster (4 Inst*

204,), whose heiresses being married to John of Gaunt, the

king's son, the franchise was greatly enlarged and confirmed in

parliament to honour John of Gaunt himself, whom, on the

death of his father-in-law, the King had also created Duke of

Lancaster. Ptorvd.215: T. Raym. 138.

Counties Palatine are so called d pa!alio ; because the

owners thereof, the Earl of Chester, the Bishop of Durham, and
the Duke of Lancaster, had in those counties jura regalia as

fully as the king hath in his palace: rcgalempotestatem in omnibus,

as Bracton expresses it. Lib. 3. c. 8. § 4. They might pardon

treasons, murders, and felonies
;
they appointed all judges and

justices of the peace ; all writs and indictments ran in their

names, as in other counties in the king's, and all offences were

said to be done against their peace, and not, as in other places,

contra pacem domini regis. 4 Inst. 204. And indeed by the

ancient law, in all peculiar jurisdictions, offences were said to

be done against his peace, in whose court they were tried; in a
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court-leet, contra pacem domini : in the court of a corporation,

contra pacem ballivorum ; in the sheriff's courts or towns, con-

tra pacem vice-comdis. SeUL in 11eng. Magna, c. 2.

The Palatine privileges (so similar to the regal independent

jurisdictions usurped by the great barons on the continent,

during the weak and infant state of the first feodal kingdoms
in Europe) were in all probability originally granted to the

•counties of Chester and Durham, because they bordered upon

inimical countries, Wales and Scotland: in order that the

inhabitants, having justice administered at home, might not be

obliged to go out of the country, and leave it open to the

enemy's incursions : and the owners being encouraged by so

large an authority, might be the more watchful in its defence.

And upon this account also there were formerly two other

counties palatine, Pembrokeshire and Hexhamshire ; the latter

now united with Northumberland but these were abolished

by parliament, the former in L

2J II. S. the latter in 11 Eliz. And
in the time of Hen. VIIL likewise, the powers beforementioncd

of owners of Counties Palatine were abridged; stat 27 II 8«

c. 24; the reason for their continuance in a manner ceasing,

though still all writs are witnessed in their names, and all for-

feitures for treason by the common law accrue to them. 4 Inst*

205.

Of these three, the county of Durham is now the only one

remaining in the hands of a subject. For the earldom of Ches-

ter, as Camden testifies, was united to the crown by Hen. III.,

and has ever since given title to this king's eldest son. And
the County Palatine, or Duchy of Lancaster, was the property

of Henry Bolingbroke, the son of John of Gaunt, at the time

when he wrested the crown from King Richard II. and assumed
the title of King Henry IV. But he was teo prudent to suffer

this to be united to the crown ; lest if he lost one, he should

lose the other also. For as Plowden (2 1 5.) and Sir Edward
Coke (4? Inst. 245*) observe, cc he knew he had the Duchy of

Lancaster by sure and indefeasible title, but that his title to

the crown was not so assured ; for that after the decease of

Richard II. the right of the crown was in the heir of Lionel

Duke of Clarence, second son of Edward III., John of Gaunt,
father to this Henry IV., being but the fourth son." And
therefore he procured an act of parliament, in the first year of

his reign, ordaining that the DiiL-hy of Lancaster, and all other

his hereditary estates, with all their royalties, and franchises,

should remain to him and his heirs for ever : and should

remain, descend, be administered, and governed, in like manner
as if he never had attained the regal dignity; and thus they de*

scended to bis son and grandson, Henry V. and Henry VI., many
new territories, and privileges, being annexed to the duchv by

the former. Pari 2 H. 5. n. 30 : 3 IE 5. n. 15.— Henry" VL
being attainted in 1 Edward IV. this duchy was declared in

parliament to have become forfeited to the crown ( 1 Fentr.

155.); and at the same time an act was made to incorporate the

Duchy of Lancaster, to continue the County Palatine (which
might otherwise have determined by the attainder ; 1 Fentr.

157.) ; and to make the same parcel of the duchv : and farther,

to vest the whole in King Edward IV. and his heirs, Kings of
England, for ever ; but under a separate guiding and govern-

ance from the other inheritances of the crown. And in

1 Hen. VII. another act was made to resume such part of the

duchy lands as had been dismembered from it in the reign of

Edward IV., and to vest the inheritance of the whole in the king

and his heirs for ever ; as amply and largely, and in like man-
ner, form, and condition, separate from the crown of England
and possession of the same, as the three Henries and Edward
IV. or any of them, had and held the same.

The Isle of Ely is not a County Palatine, though sometimes
erroneously called so, but only a royal franchise, the bishop

having, by grant of King Henry the First, jura regalia within

the Isle of Ely; whereby he exercises a jurisdiction over all

causes, all well criminal as civil. 2 Inst. 220: and see 3 East, 128.

The Counties Palatine are reckoned among the superior

courts : and are privileged as to picas, so as no inhabitant of

such counties shall be compelled by any writ to appear or an-
swer out of the same ; except for error, and in case of treason

&c. ; and the Counties Palatine of Chester and Durham are by
prescription, where the king's wrrit ought not to come, but
ii n tier the seal of the Counties Palatine ; unless it be writs of
proclamation. Cramp. Juris. 13": 1 Danv.Jbr.J50.

But certiorari lies out of B. R. to justices of a County Pala-

tini, to remove indictments and proceedings before them
2 Hawk. P. C. c. 27. § 23.

There is also a Court of Chancery in the Counties Palatine

of Lancaster and Durham, over which there are Chancellors;

that of Lancaster called Chancellor of the Duchy, &c. See tit.

Chancellor . And there was a Court of Exchequer at Chester of

a mixed nature, for law and equity, of which the Chamberlain

of Chester wTas judge. There was also a Chief Justice of Chester;

and other justices in the other Counties Palatine, to determine

civil actions and pleas of the crown.

But the jurisdiction of the court of the County Palatine of

Chester, and of the Chamberlain and Vjce-Chamberlain, are

totally abolished by 1 W> 4. c. 70. § 14. and the jurisdiction of

the courts at Westminster now extends to that county.

The bishop of Durham has that County Palatine : and if anv

erroneous judgment be given in the courts of the bishopric of

of Durham, a wTrit of error shall be brought before the bishop

himself; and if he give an erroneous judgment thereon, a writ

of error shall be sued out, returnable in B. ft. 4 Inst. 2 IS.

Infants in Counties Palatine enabled to convey by order of

the respective courts belonging to those counties. 4 G. 3. c. 16.

The king may make a County Palatine by Ids letters patent

without parliament. 4 Inst. 201.

As to farther matter relative to the several Counties Palatine,

see titles Chester, Durham, and Lancaster; and particularly

as to Chester, slats. 43 Etiz. c. 15: (and this Diet. tit. Finet:)

22 G. 2. c. 46: 26* G. 2. c. 34: 27 G. 3. c. 43,

By stat. 7 G. 4. c. 64. § 9- where the principal felony has

been committed in one county, and any accessorial act takes

place in another county, the accessory may be tried in either:

and by § \2. felonies or misdemeanors committed near the

boundaries of counties, or within five hundred yards of such

boundaries, or shall be begun in one county and completed iu

another, may be tried in either of such counties: and by § 13.

offences ( felony or misdemeanor) committed in or upon any

premises, or on or in any respect of any property in or upon

any coach or other carriage, or on board any vessel Upon any

navigable river, canal, or navigation, may be tried in any county

through which the coach or vessel passed : and when the side,

centre, back, &c. of any river, canal, or highway, constitutes

the boundaries of two counties, the offence may be tried in

either of the said counties through, or adjoining to, or by the

boundary of any part whereof such coach or vessel shall have

passed in the course of the journey or voyage.

By § 15. of the same stat. in any indictment or information

for any felony or misdemeanor committed in, upon, or with

respect to any bridge, court, gaol, house of correction, infirmary,

asylum, or other building, erected or maintained in whole or

in part at the expence of any county, riding, or division, or on

or in respect of any goods provided for in any county, &c. to be

used for making, altering, &c. any bridge, or any highway, at

the ends thereof, in any court or other building, such property,

real or personal, may be stated to belong to such county, riding,

or division, without specifying the names of the inhabitants,

Counties Corporate, are certain cities and towns, some

with more, some wTith less territory annexed to them, to which,

out of special grace and favour, the kings of England have

granted the privilege to be counties of themselves, and not to

be comprised in any other county ; but to be governed by their

own sheriffs and other magistrates, so that no officers of the

county at large have any power to intermeddle therein.

The stat. 3 G. 1. c. 15. for the regulation of the office of she-

riffs, enumerates twelve cities and five towns, which are county

of themselves, and which have consequently their own sheruis-
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The cities are London, (by grant of Hen. T.) [See 2 Inst. 230.
that it is a corporation by prescription.—The office of sheriff of
London, eve. is always united with that of Middlesex. See 2
tntL 218.] Chester (42 Eliz.), Bristol, Coventry, Canterbury,
Exeter, Gloucester, Litchfield, Lincoln, Norwich, Worcester,
York (32 Hen. S.) The towns are, Kingsfon-upoti-IIutl, Not-
tingham, Newcastle-upon-Tyne, Pool, Southampton. J Comm.
116. 119- To these Cirencester is added in Impeys Sheriffj
but on what authority does not clearly appear* By the Reform
Act, 2 W. 4. c. 45. thirteen cities and towns, which are counties
of themselves, are, for the purposes of representation, included
in the adjoining counties. See Schedule G. of the Act.

COUNTY COURT, curia comitate.} { Is by Lambert
called Con ventits, in his explication of Saxon words, and
divided into two sorts ; one retaining the general name, as the
county court held every month, by the sheriff' or his deputy;
the other called the turn, held twice in every year, viz. within
a month after Easter and Michaelmas; of both which see

Cromp. Jurisd. foh 241. All administration of justice was
at first in the king's hands; but afterwards, when by the in-

crease of the people the burden grew too great for him, as

the kingdom was divided into counties, hundreds, &c, so the

administration of justice was distributed amongst divers courts,

of which the sheriff had the county court for government of

the county, and lords of liberties had their (eels and law -days,

for the speedier and easier administering justice therein, &c.
Before the courts at Westminster were erected, the county

courts were the chief courts of the kingdom ; and among the

laws of King Edgar it is ordained, that there be two county
courts kept in the year, in which there shall be a bishop and
an alderman, or earl, as judges ; one to judge according to

the common law, and the other according to the ecclesiastical

law ; but these united powers of a bishop and earl to try

causes were separated by William the hirst, called the Con-

queror ; and soon after the business of ecclesiastical cognisance

was brought into its proper courts, and the common law husi-

ness into the King's Bench* Blount.

That the county court, in ancient time**, had t&fci cognisance

of pleas of the crown, indictments of felony, 'Sec. appears by
Glanv. lib. 1. c 2, 3, 4-; by Bracton and Britton, in divers

places; and Fleta, lit). 2. c. 62. But the power of this court

was much reduced by Magri, Chart* c. 17; and by 1 Ed. 4. c. 2.

by the former of which it is expressly provided, that " no
sheriff shall hold pleas 'of the crown/' It had formerly, and
now hath, the determination of certain debts, Sec. under 40,?.

Over some of which causes the inferior courts have by the

express words of the stat. of Gloucester, 6 Ed. I. c. S. a jurisdic-

tion totally exclusive of the king's superior courts.

This court may also hold plea of many real actions, such as

dower, right patent, right of ward. 4 Inst. 266: 3 Inst. 312.

And of all personal actions to any amount, by virtue of a writ

of justices, which is in nature of a commission to the sheriff to

do it. 1 Inst. 266, Here the plaintiff takes out a summons,
and if the defendant do not appear, an attachment or distringas

is to be made out against him ; but if the defendant appears,

the plaintiff is to tile his declaration, and after the defendant

is to put in his answer or plea; and the plaintiff having joined

issue, the trial proceeds, Sec. ;
whereupon if verdict is given

for the plaintiff, judgment is entered, and stjierifacias may be

awarded against the defendant's goods, which may be taken by

virtue thereof, and be appraised and sold to satisfy the plaintiff.

But if the defendant hath no goods, the plaintiff is without

remedy in this court ; for no capias lies therein, but an action

may be brought at common law, upon the judgment entered.

Greenwood of Courts, p. 22 : Finch, 318: F.N. B, ].
r>2.

No sheriff is to enter in the county court any plaint in the

absence of the plaintiff; nor above one plaint for one cause,

under penalties. The defendant in the county court is to have

lawful summons; and two justices of peace are to view the

estreats of sheriffs, before they issue them out of the county

court, ike. Bv stat. 1 1 II* 7. c. 1 5. causes are to be removed

out of the county court, bv recordare, pone, and writ of false
judgment into B. R. &c. the stats. 9 H. 5. c. 35. 2 E. 6. c. 25.
enact, that no county court shall be adjourned for longer than
one month, consisting of 28 days.

All popular elections which the freeholders are to make, as
formerly of sheriffs and conservators of the peace, and still of
coroners, verderors, and knights of the shire, must ever be made
in full county court.

As this court hath of ancient times belonged to the sheriff,

and is incident to his office, the king cannot grant by letters

patent the office of county clerk, nor the fees; but it of right
belongs to the sheriff. 4 Co. Milton*s case.

See stats. 7 $ 8 W, S. c. 25. as to the county courts in York-
shire, and 27 H. 8. c.26; 34 H. 8. c. 26. as to those in Wales.
Blackstone (3 Comm. 82.) observes, on the late erection of
numerous courts of conscience (see that tit. post) that it is to be
wished that the proceedings in the county and hundred courts
should be again revived and improved, an experiment that has
been tried, and succeeded, in Middlesex. For by stat. 23 G. 2.

c. 33, it is enacted— 1. That a special county court shall he
held, at least once a month, in every hundred of the county of
Middlesex, by the county clerk. 2. That twelve freeholder*;

of that hundred, qualified to serve on juries, and struck
by the sheriff, shall be summoned to appear at such court
by rotation ; so as none shall be summoned oftcner than
once a year. 3. That in all causes not exceeding the value
of 40s. the county clerk and twelve suitors shall proceed
in a summary way, examining the parties and witnesses,
on oath, without the formal process anciently used ; and shall

make such order therein as they shall judge to be agreeable
to conscience. 4, That no plaints shall be removed out of
this court by any process whatever, but the determination
herein shall be final. 5. That if any action be brought in any
of the superior courts, against a person resident in Middlesex,
where the jury shall find less than 40jp. damages, the plaintiff

shall not recover, but pay, costs. (See tit. Costs.) 6. Lastlv,
a table of very moderate fees is prescribed and set down in the
act. which are not to be exceeded,

J?lackstone remarks, that this plan wants only to be gene-
rally known, to secure its universal reception. See tit. Courts

of Conscience.

COUNTY RATES. By stat. 12 G. 2. c. 2Q. justices of
peace at their quarter sessions (and by stat. 13 G. 2. c. 18.
justices of liberties aud franchises not subject to the county
commissioners) may make one general rate, to answer all

former distinct rates, which shall be assessed on every parish,

&c, and collected and paid by the high constables of hundreds
to treasurers appointed by the justices; which money shall be
deemed the public stock, and be laid out in repairing of bridges,
gaols, or houses of correction, on presentment made by the
grand jury at the assizes or quarter sessions, of their wanting
reparation ; but appeal lies by the churchwardens and over-
seers of the poor of the parishes to the justices at the next ses-

sions, against the rate on any particular parish. And as to this

appeal, see also stat. 22 G. 3. c. 1 7-

The stat. 18 G. 3. c. 19. which enables the court in certain
cases to make an order on the treasurer of the county, riding, or
division, where the offence was committed, to pay the prose-
cutor and his witnesses their expences, extends to inferior dis-

tricts, having jurisdiction to try felons, and raising their own
rates similar to county rates. 6 7\ Hep. 237.

Where, before the stat. 12 G. 3. c. 29. the county rates had
been assessed upon the district or place of I I. within C, but the
two townships of H. and C. separately maintained their own
poor, and were used to contribute towards the county rates in
certain fixed proportions between themselves; yet, as that
statute only establishes the accustomed proportions of contri-
bution to the county rates, as between the entire districts which
were before assessed to such rates, within the limits of the re-

spective counties, &c, and does not meddle with the proportions
which had been used to be observed as between the subdivisions
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of those districts, this case was held to fall within § 3. of the

statute, which provides that where there is no poors rate in the

parish, township, or place, assessed to the county rates (by which

must he understood no entire poor s rate co-extensive with the

place or district assessed to the county rates), the county rates

shall be raised by the petty constables, in such manner as by

law the poor's rate is to be assessed and levied, that is, by an

equal rate on all the inhabitants, &c. R. v. Yorkshire, IV. R*

Justices, 1 3 East's Rep. 1 1 7.

A charter granting jurisdiction to borough justices over a

district not within the borough, without words of exclusive

jurisdiction, was held not to exclude the county justices from

rating the district to a county rate. Bales v. Winslanlcy,

4 Maule $ S. 429.

By stat. 52 G. 3. c. 110. for amending 12 G. 2, c. 2£>. and

remedying defects in the laws relating to the repairing of

county bridges, &c. the quarter sessions are empowered to

appoint, annually at Easter, ike. two or more justices to super-

intend the occasional repairs of bridges ; who may order any

expenditure not exceeding 20/. for such repairs, which shall he

paid hy the sessions on certiiicate of the justices. Justices at

sessions may contract with commissioners of turnpike-roads

for repair of bridges, &c. for any term not exceeding seven

years.

By stat. 43 G. 3.c. 59- amended by 54 G. 3, c. 90; 55 G. 3.

c. 143. justices are empowered to purchase land, houses, &c. for

the widening, altering, and improving of county bridges; and

also of old bridges repaired by hundreds or general divisions

of counties. See farther tit. Bridges.

By stat. 55 G. 3. c. 51. additional provisions are made for

the more equally and effectually making and levying the

county rates.—By this act, justices in general, or quarter

sessions, are empowered to make a fair and equal county rate

in any county, whenever circumstances appear to require it.

—

For this purpose they may require churchwardens and overseers

of the several parishes to make returns to the justices of the

respective divisions in petty sessions, of the annual value of all

rateable property, which such justices must certify to the

quarter sessions, who may make the county rate thereon. By
this act the treasurers of counties arc required to publish an

abstract of their receipts and expenditure yearly, as audited

by the justices.—And the high-constable, employed in levying

the rates, may be required by the quarter sessions to give

security ; and if he fails, the rates shall be paid directly to the

treasurer.

The first section of this act is confinejd to franchises having

a separate jurisdiction co-extensive with that possessed by the

county justices ; and, therefore, when the justices of a city had

no jurisdiction by charter to try felons, it was held that such

city was liable to the county rate. 5 B. £f A* 665.

A high constable may be appointed, and a county rate levied

de novo, for a town erected into a county of itself by charter

many years before, though no such officer had been appointed,

or such rate levied before. 6 T. R. 228.

In what cases the sessions have power to order the expences

of certain litigations to be paid out of the county rates. See

4 T. R. 491, 4, 5, 6 : 7 T. R* 377 : 1 B. $ A. 312 : 2 B. # A.

522.
By 55 G. 3. c. 51. an appeal is given against a county rate

made in fixed proportions invariably adopted for a series of

years. 2 Barn.Sf C. 77 1 - As to the notice of appeal against

a county rate, see 10 B. $ C. 226. 792.

By stat. 56 G. 3. c. 49* extra-parochial places are made rate-

able, and the sessions are empowered to ascertain boundaries,

&c.— Stat. 57 G. 3. c. 94. regulates the mode of appeal against

rates, which are to remain in force until quashed on such
appeal, &c.

Several local acts have been passed for regulating the county

rates in particular counties.

COUNTING-HOUSE OF THE KING'S HOUSE-
HOLD, Domus Computus Hospilii Regis.^ Usually called

the Board of Green Cloth; where sit the lord steward, and
treasurer of the king's house, the comptroller, master of the

household, cofferer, and two clerks of the Green Cloth, &c. for

daily taking the accounts of all expences of the hoiueMd,
making provisions, and ordering payment for the same; and

for the good government of the king's household servants,

and paying the wages of those below stairs. SlaL 3Q Eliz. c. 7.

COURIER, from the Fr. Courir to run.] An express

messenger of haste.

COURRACIER, Fr.] A horse courser. 2 Inst. 7JJ).

COURTESY, See CURTESY.

COURTS.

A Court, Curia^ The king's palace, or mansion; but

more especially the place where justice is judicially adminis-

tered. Co. Lit. 58. The superior courts are those at West-

minster ; and of courts, some are of record, and some not

;

which are accounted base courts, in respect of the rest,

A court of record is that court which hath power to hold

plea, according to the course of the common law, of real, per-

sonal, and mixed actions, where the debt or damage is 40s. or

above ; as the King's Bench, Common Picas, &c. A court not

of record is where it cannot hold plea of debt or damages

amounting to 40$., but of pleas under that sum: or where the

proceedings are not according to the course of the common law,

nor inrolled, as the county- court, and the court-baron, &c.

1 Inst 117- 2G0: 4 Rep. 52 ; 2 RoL Abr. 574. See Record.

Every court of record is the king's court, in right of his

crown and dignity, though his subjects have the benefit of it;

and therefore no other court hath authority to fine and im-

prison : so that the very erection of a new jurisdiction, with

power of line or imprisonment, makes it instantly a court of

record. Salfc. 200 : 12 Mod. 388 : Finch. L. 231. The free

use of all courts of record and not of record is to be granted to

the people : the leet and tourn are the king's courts, and of

record. 2 Danv. 25Q. The rolls of the superior courts of

record are of such authority, that no proof will be admitted

against them ; and these records are only triable by them-

selves. 3 Inst, 71 • But as the county-court, court-baron, &c,

are not courts of record, the proceedings therein may be denied,

and tried by a jury ; and upon their judgments a writ of error

lies not, but writ of false judgment. 1 Inst. 117- See port.

Court-Baron, Record.

In the courts at Westminster the plaintiff need not show at

large in his declaration that the cause of action arises within

their jurisdiction, it being general : inferior courts are to show

it at large, because they have particular jurisdictions. 1 Lii

Abr. 371. Also nothing shall be intended to be within the

jurisdiction of an inferior court, but what is expressly so

alleged : and if part of the cause arises within the inferior

jurisdiction, and part thereof without it, the infeiior court

ought not to hold plea. 1 Lev. 104: 2 Rep. 1& See tit

Abatement, L 1.

An inferior court, not of record, cannot impose a fine, or

imprison: but the courts of record at Westminster may fine,

imprison, and amerce. 1 1 Rep. 43.

The king, being the supreme magistrate of the kingdom,

and intrusted with the executive power of the law, all courts,

superior or inferior, ought to derive their authority from the

crown; Staundf 54; though the king himself cannot now,

as anciently, sit in judgment in any court upon civil causes,

nor upon indictments, because there he is one of the parties to

the suit. 2 Hawk. P. C. c. 1. § 1, 2. The king hath com-

mitted all his power judicial to one court or the other. 4 fad*

71- And by stat. 52 H. 3. c. 1. it is enacted, that all persons

shall receive justice in the king's courts, and none take any

distress, &c. of his own authority, without award of the king*

courts.

It is said the customs, precedents, and common judicial pro-

ceedings of a court, are a law to that court ; and the detenm-



nations of courts make points to be law. 2 Rep. J2 : 4 Rep. 53 :

lloh 2QH, All things determinable in courts, that are courts
by the common law, shall be determined bv the judges of the
same courts

; and the long's writ cannot alter the jurisdiction
of a court. 6 Ren. 1 1. The Court of B, R. regulates all the
interior courts of law in the kingdom, so thut thcv do not
exceed their jurisdictions, nor alter their forms, Sec/ And as
the Court of King's Bench hath a general superintendency over
all interior courts, it may award an attachment against any
such court usurping a jurisdiction not belonging to it : but it
is sometimes usual first to award a writ of prohibition, and
afterwards an attachment, upon its continuing to proceed
2 Hawk P. C. c. 22. § 25. Qu. whether the Court of K. B.
has authonty to direct a prohibition to the lord chancellor
sitting m bankruptcy. Ex. p. Cowan, 3 B. $ A. 123.

If a court, having no jurisdiction of a cause depending
therein, do nevertheless proceed, the judgment in such court
is coram nan judtce, and void; and an action lies against the
judges who give the judgment, and any officer that executes the
process under them: though where they have authority, and
give an ill judgment, there the partv who executes the process,
&c. upon the judgment shall be excused. 1 Lit. Ahr. 370.
Judges of inferior courts may be punished for misbehaviour

either by information or attachment. Moravia's case, Hardw.
135. Any defects in the proceedings of an inferior court
cannot be amended by the return, which is not part of the
record. The King v. Holmes, Id. 365. Where an inferior
court returns its proceedings, no diminution can be alleged.
Slayer v. Curtis, Jhid. 367.

Action on the case lies against the plaintiff for suing one in
an inferior court, where the cause of action is out of its
jurisdiction. 1 VenL 36*9. And if a plaintiff on a contract
for a large sum, splits it into several actions for small sums to
give an inferior court jurisdiction, a prohibition shall go. Mod.
Cas. 90. A. became indebted to B. in a sum not exceeding
Ms. for the carriage of parcels, and in a mouth after incurred
another debt to B. for the carriage of another parcel. A. brought
two actions in the county court for the respective debts. It
was held that the causes of action were distinct, and that A.
was entitled to sue separately for each debt, and the court
refused a prohibition. ] Barn. $> Adol. 672.

Striking in the courts at Westminster was formerly punished
by cutting off the right hand, and forfeiture of goods, &c. How
contempts to courts in general are punishable by fine and im-
prisonment, &c, see tits. Attachment, Misprison.

"

See farther as
to particular courts, post, Court Baron, fyc.$ and under tits.

Kings Bench, Chancery, Common Pleas, and Exchequer.
A by-standcr was fined and imprisoned for disturbing the

court. 6 Term Rep. 530. Where a defendant, in addressing
a jury at Nisi Prius, is guilty of a contempt, the court has the
power of fining him. 2 Bam. $ Aid. 320: and see Tidd's
Prae. 480. (9th. cd.)

By stat. 7 G. 4. c. 64. § 15. in indictments and imprison-
ments for felony or misdemeanour committed in, upon, or with
respect to any court, ftc., erected or maintained, in whole, or in
part, at the expence of any county, riding, or division, the
property, real or personal, may be stated to belong to the
county, &c.

Court of Admiralty. See tit. Admiralty*
Court Baron, Curia Baronis-2 A court which every lord

of a manor hath within his own precinct; it is an inseparable
incident to the manor : and must be held by prescription, for
it cannot be created at this day. 1 Inst. 58 : 4 Inst. 268. A
court baron must be kept on some part of the manor, and is of
two natures;

I- By common law, which is the barons' or freeholders
court, of which the freeholders being suitors are the judges

;

and this cannot be a court baron without two suitors at least.

The steward of this court is rather the register than the iud<re.

2. rSy eustom, which is called the customary court ; and
Vol. j.

concerns the customary tenants and cnpvholdcrs, whereof the
lord or his steward is judge. See tit. Copyhold, and see tit.
Court Baron, Bac. Ah. (7th cd/i

The court baron may be of this double nature, or one may
be without the other ; but as there can be no court baron at
common law without freeholders, so there cannot be a cus-
tomary court without copyholders or customary tenants
1 Rep. 26: 6 Rep. 11,12:2 Inst. 11 9. See tit. Copyhold.
The freeholders

1

court, whose most important business is to
determine, by writ of right, all controversies relating to lands
within the manor, and which hath also jurisdiction for trying
actions of debt, trespasses, &c. under 40a\

? may be held every
three weeks, and is something like a county court, and the
proceedings much the same: though on recovery of debt, they
have not power to make execution, hut are to distrain the
defendant's goods, and retain them till satisfaction is made.
See 5 Bam. § A. 691.
The proceedings on a wTrit of right mav be removed into the

county courts by a precept from the sheriff called a toll {quia
tollil eausam). $ Rep. Pref. And the proceedings in all other
actions may be removed into the superior courts by the kind's
writs of pone, or accedas ad curiam, according to the nature "of
the suit. F. N. B. 4, 70: Finch L. 444, 5,

After judgment given also, a writ offake judgment lies to
the courts at Westminster to re-hear and re-view the cause:
and not a writ of error; for this is not a court of record: and
therefore in some of these writs of removal, the first direction
given is to cause the plaint to be recorded; recordari facias
loquelam. F. N. B. 18.

The other court baron, for taking and passing of estates,
surrenders, ad in it t<inces, &c., is held but once or twice in a
year (usually with the court leet), unless it be on purpose to
grant an estate; and then it is holden as often as requisite.
In this court the homage jury are to inquire that their lords
do not lose their services, duties, or customs; but that the
tenants make their suits of court, pay their rents and heriots,
&c,

t and keep their lands and tenements in repair
; they are

to present all common and private nuisances, which may pre-
judice the lord's manor; and every public trespass must be
punished in this court, by amercement, on presenilis the
same. By stat. Extent. Man. 4 Ed. I. it shall be inquired of
customary tenants, what they hold, by what works, rents,
heriots, services, &c. ; and of the lord's woods, and other
profits, fishing, Kc.

The steward is not merely the minister, but a constituent
and essential part of this court, which cannot be held without
him, and he is therefore not civilly responsible for the mistake
of the bailiff in taking the goods of a wrong person. 2 B. <$• A.
473. And it must be held before two free suitors. 4 Term
Rep. 4 4f>, n.

By stat. 1 (vulgo2) Jac. I. c. 5. stewards of courts leet, or
courts baron, being guilty of extortion, shall forfeit 40/. and be
incapacitated.

Court of Chancery. See Chancery.
Court of Chivalry, Curia Militarist Otherwise called

the marshal court ; the judges of it are the lord high constable
of England* and the earl marshal ; this court is said to be the
fountain of the martial law, and the earl marshal hath both a
judicial and ministerial power, for he is not only one of the
judges, but is to see execution done. A: Inst. 123. See tit. Court
Martial.

The court of chivalry is the only court militarv known to,
and established by, the permanent laws of the land ; it was
formerly held before the lord high constahle and earl marshal
of England, jointly; but since the extinguishment of the
former office, it hath usually, with respect to civil matters
been before the earl marshal only. See tit. Constable.—From
the sentence of this court an appeal lies immediately to the
king in person. 4 Inst. 125. This court was in great reputa-
tion in times of pure chivalrv, and afterwards, during our

o T



COURTS

—

of Chivalry—Chhistiax—Conscience.

connexions with the Continent, by the territories which our

princes held in France; but it is now grown almost entirely

out of use, on account of the feebleness of its jurisdiction, and

want of power to enforce its judgments. 3 Comm. G8.

The jurisdiction of this court is declared by stat. 13 7?. 2.

c. 2. to be this : * that it hath cognizance of contracts touch-

ing deeds of arms, or of war, out of the realm ; and also of

things which touch war within the realm, which cannot be

determined or discussed by the common law together with

oilier usages and customs to the same matters appertaining/'

So that wherever the common law can give redress, this court

hath no jurisdiction : which has thrown it entirely out of use,

as to matters of contract, all such being usually cognizable in

the courts of Westminster-hall, if not directly, at least by

fiction of law: as if a contract be made at Gibraltar, the

plaintiff may suppose it made at Westminster, &c. ; for the

locality, or place of making it, is of no consequence with regard

to the validity of the contract.

The words, ff other usages and customs/' support the chum

of this court. 1 . To give relief to such of the nobility and

gentry as think themselves aggrieved in matters of honour:

and 2. To keep up the distinction of degrees and quality.

Whence it follows, that the civil jurisdiction of this court of

chivalry is principally in two points; the redressing injuries of

honour, and correcting encroachments in matters of coat-

armour, precedency, and oUkt distinctions of families.

As a court of honour, it is to give satisfaction to all such as

are aggrieved in that point ; a point of a nature so nice and so

delicate, that its wrongs and injuries escape the notice of the com-

mon law, and yet are fit to be redressed somewhere ; such for

instance as culling a man coward, or giving him the lie; for

which, as they are productive of no immediate damage to his

person or property, no action will lie in the courts of West-

minster ; and yet they are such injuries as will prompt every

man of spirit to demand some honourable amends, which by

the ancient law of the land was appointed to be given in the

court of chivalry. Year Bookj 37 Hen. 6. 21 : Selden of Duels,

c. 10 : Hal. Hist. C. L. .37- But modern resolutions have

determined, that how much soever such a jurisdiction may be

expedient, yet no action for words will at present lie therein.

Salk. 583 : 7 Mod 125 : 2 Hawk. P. C. c. 4 § 7, 8. And it

hath always been most dually holdcn {Hal. Hhi. C. L.SJX
that as this court cannot meddle with any thing determinable

by the common law, it therefore can give no pecuniary satis-

faction or damages, inasmuch as the quantity and determina-

tion thereof is ever of common law cognizance. And therefore

this court of chivalry can at most only order reparation in point

of honour ; to compel the defendant viendacium sihi ipsi impo-

nere, to take the lie he has given upon himself, or to make

such other submission as the laws of honour may require.

1 Ro. Ab. 128. Neither can this court, as to the point of

reparation in honour, hold a plea of any such word, or thing

wherein the party is relievable by the courts of common law.

As if a man give another a blow, or call him thief or murderer
;

for in both these cases the common law has pointed out his

proper remedy by action.

As to the other point of jurisdiction, the redressing of

encroachments and usurpation in matters of heraldry and coat-

armour ; it is the business of this court, according to Sir

Matthew Hale, to ad just the right of armorial ensigns, bearings,

crests, supporters, pennons, &c, and also rights of place or pre-

cedence, where the king s patent or act ofparliament ( which can-

not be over- ruled by this court) have not already determined it.

The proceedings in this court are by petition, in a summary
way ; and the trial not by a jury of twelve men, but by wit-

nesses, or by combat, Co. Lit. 26 1. See tit. Battel. 15 ut as

it cannot imprison, not being a court of record, and as by the

resolutions of the superior courts, it is now con lined to so

narro;v and restrained a jurisdiction, it has fallen into contempt

and disuse. The marshalling of coat-armour, which was

formerly the pride and study of all the best families in the

kingdom, is now greatly disregarded ; and has fallen into the

hands of certain officers and attendants upon this court, called

heralds, who consider it only as a matter of lucre and not of

justice: whereby such falsity and confusion have crept into

their records (which ought to be the standing evidence of

families, descents, and coat-armour), that though formerly some

credit has been paid to their testimony, now even their com-

mon seal will not be received as evidence in any court of justice

in the kingdom. 2 RoL Abr. 686: 2 Jon. 224*. But their

original visitation-books, compiled when progresses were so-

lemnly and regularly made into every part of the kingdom, to

inquire into the state of families, and to register such marriages

and descents as were verified to them upon oath, are allowed

to be good evidence of pedigrees. And it is much to be wished,

that this practice of visitation at certain periods were revived

;

for the failure of inquisitions post mortem, by the abolition of

military tenures, combined with the negligence of heralds in

omitting their usual progresses, has rendered the proof of a

modern descent for the recovery of an estate or succession to

a title of honour, more difficult than that of an ancient. This

will be indeed remedied for the future, with respect to ckims

of peerage, by a standing order (1 1th May, 1 7^7) of the House

of Lords
;
directing the heralds to take exact accounts, and pre-

serve regular entries of all peers and peeresses of England, and

their respective descendants ; and that an exact pedigree of

each peer and his family shall, on the day of his first admis-

sion, be delivered to the house by Garter the principal King*

at-arms. But the general inconvenience, affecting mere private

successions, still continues without a remedy. 3 Comm. 103—6.

Court-Christian, Curia Christ ianitatis.~] The ecclesi-

astical j
udicature opposed to the civil court, or lay tribunal

:

and as in secular courts, human laws are maintained, so in the

Court-Christian, the laws of Christ should be the rule. And

therefore the judges are divines: as archbishops, bishops arch-

deacons, &c. 2 Inst* 488. Sec post, tit. Courts Ecclesiastical.

Counts of Conscience, Cnr'ae Consciential Courts for

the recovery of small debts by summary process before com*

missioners appointed for that purpose. In the 9th year of

King Henry VIII. the Court of Conscience or Court of Re*

quests, in London, was erected : there was then made an act

of common count il, that the lord mayor and aldermen should

assign monthly two aldermen and four discreet commoners,

to be commissioners to sit in this court twice a week, to hear

and determine all matters brought before them between party

and party, between citizens and freemen of London, in all cases

where the debt or damage was under 40*. And this act 01

common council was confirmed by stat. 1 Jac 1. c. 14* which

empowered the commissioners of this court to make such orders

between the parties touching such debts, as they should find

stand to equity and good conscience* The stat. 3 Jac. 1. c. 15.

fully establishes this court ; the course and practice whereof

is by summons, to which if the party appear, the commissioners

proceed summarily ; examining the witnesses of both parties,

or the parties themselves on oath, and as they see cause give

judgment. And if the party summoned appear not, the com-

missioners may commit him to the compter prison till he does;

also the commissioners have power to commit a person refusing

to obey their orders, &c.

By stat. 14 G. 2. c. 10. the proceedings of the Court of Con-

science are regulated ; and in case any person affront or insult

any of the commissioners, on their certifying it to the lord

mayor, he shall punish the offender by fine, not exceeding 20£,

or may imprison him ten days. See 25 G. 3. c. 45 : 20 G. &

c. 38. Debtors.

By 39 and 40 G. 3, c. 104. (a local act) the acts 3 Jm*1*

c. 15. and 14 G, 2. c. 10. are explained and amended, and the

jurisdiction of the London Court of Conscience extended to 5i.

See ? East, 17. 50: 14 E. R. 301.

There are some distinctions, deserving notice, between the



former acts of parliament, for the recovery of small debts in
London and the 39 and 40 G. 3. c. 1 Ok By the former acts the
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uests had no jurisdiction in a suit, unless both the

plaintiff and defendant were resident within the citw ^ //>
Blac. 220. and see 5 Durnjl % East, .035, 6". (a.) 8 : Moore, Vi{) :
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Ct BtJt this is not nLTCSSiiry ™der the Sg tfrtd
40 G. 3. c. 101, winch extends the jurisdiction of the court to
debts not exceeding 5l. due to any 'person or persons, whether
residing within the city or elsewhere. It is necessary, how-
ever, under the latter act, that the defendant should be a
person residing or inhabiting within the city, or its liberties,
or keeping a house, &c, or seeking a livelihood there : and if a
party's residence be out of the jurisdiction of the Court of
Requests for London, his occasionally underwriting a policy at
Lloyd's Coffee house, where he has a seat, is not his seeking
a livelihood wkhin the city, so as to subject him to the juris-
diction of the court ; it must be followed as a trade or business.
5 Esp. Rej>. 19: and see I Smith B. 334, So where a de-
fendant resided in Middlesex, and kept a warehouse in the
city of London, jointly with another person, but told the
plaintiff that he did not keep the warehouse, and the plaintiff,
upon inquiry in the neighbourhood where it was, could
obtain no intelligence respecting him, the Court of Common
I leas would not, under the above act of parliament, exempt
the defendant from paying costs, on the ground of the verdict
bung under 57., and that he ought to have been summoned to
the Court of Requests. 1 New Rep. But where a per-
son rented a counting-house in the city of London, jointly
with another person, and received orders'there for his business,
the Court of Common Pleas held that he was within the
jurisdiction of the Court of Requests for the city of London,
though he slept and resided in Southward 5 Taunt. 648:
1 Marsh, 269* S. C. So a market gardener, who rented a
stand with a shed over it, in Fleet-market, at an annual rent,
which he occupied three times a week on market days, till ten
o'clock in the morning, after which, and on all other davs, it

was occupied by others, was held not to keep a stand, within
the meaning of the London Court of Requests' act, so as to be
privileged to be sued there for a debt under 57. 8 East, 336.
The Court of Requests for London having been found ex-

tremely beneficial, courts of a similar nature were established
by act of parliament in various populous districts; as in the
cities of Bristol and Gloucester, by 1 W. $ M. sess. 1. c. 8 ; in
the town and borough of Southwark, &c, by the G. J.

c. 47. (explained and amended by the 32 G. 2. c. 6.): 46" G. 3.

c. 87: and 4 G, 4. c. 123: in the city and liberty of West-
minster, and part of the Duchy of Lancaster, by the 23 G. 2.
c. 27* (explained and amended by the 24 G. 2. c. 42.) ; in the
Tower Hamlets, by the 23 G. 2."c. 30. (explained and amended
by the 19 G. 5. c. 68.); in the city of Lincoln, &c, by the
24 G. 2. c. 1 6"; in the town of Birmingham, &c. by the 25 G. 2.

c. 34 ; in the town and port of Liverpool, &c, by'the 25 G. 2.
c. 43; in the borough of Great Yarmouth, by the 31 G. 2.
c. 24; and in the town and county of the town of Kin^ston-
upon-Hull, by the 2 G. 3. c. 38.

' The county court of Mid-
dlesex was also put upon a different footing, by the 23 G. 2,

c. 33. for the more easy and speedy recovery of small debts.
For the fees of the county clerk of Middlesex, see 4 Dowi.
Sf RgL 273 ; and for decisions on the above statute, see Pratt's
Courts of Requests, 3<), 10: 5 Baru.fy Cres. 532: 8 Bowl
Sf Ryl 155. ,S- C. And in the late reign the jurisdiction of
these courts was in several instances extended to sums not
exceeding five pounds ; as in London, by the 39 and 40 G. 3.

c. 104. before mentioned ; in the Isle of Wight, by the 46* G. 3.

c. DO ; in the town and borough of Southwark, and the eastern
half of the hundred of Brixton, by the 46 G. 3. c. 87. (but
see the statute 4 G. 4. c. 123. § 12. &c.) in the western division
of the same hundred, by 46 G. 3. c. IS8 ; in the hundreds of
Blacfcheath, Bromley, and Beckenham, &c, by the 47 G. 3.

srss. L c. 4; in the town and port of Sandwich, and the vills

of Ramsgate, &c, by the 47 G. 3. sess. 1 . c. 35 ; in the parishes

of St John the Baptist, &e. in the Isle of Thanct, by the
47 G. 3. sess. 2. c. 7 J in the town of Gravesend, &c, by the
47 G. 3. sess. 2. c. 40 ; in the city of Rochester, &c, by the
48 G. 3. c. 51 ; in Birmingham, by the 47 G. 3. sess. 1. c. 14;
in Manchester, by the 48 G. < . 1..; i M t }K . „1Lmors 0f Shef-
held and Ecclesall, by 48 G. 3, c. 103 (a writ of accedas ad
curiam does not lie from this court to the Common Pleas,
W Moore, 32.) ; and in the town and county of the town of
Kingston-upon-Hull, by the 48 G. 3. c. 10<)/ In the city of
Bath, and its environs, the jurisdiction of the court of
requests has been extended to sums not exceeding 10/. by
the statute 45 G. 3. c. 67 ; and in the city of Bristol, &c, to
sums exceeding two pounds, and not amounting to any sum for

which an arrest on mesne process may by law take place, in
all actions or causes of debt or contract, whereon money would
be recoverable in the courts of common law, under the common
counts, in an action of assumpsit, by the 56 G. 3. c. 76. For
an alphabetical list of the names of the places having courts of
conscience, with the statutes by which they are created, see
Man. Ex. Append. 135. &c.

In order to proceed under the Court of Requests' act for
Southwark, both plaintiff and defendant must be resident
within the jurisdiction of the court. 8 Moore, 42^ : 1 Bing,
388. S. C. But where the defendant lodged within the juris-
diction of that court, he was holden to be entitled to the
benefit of the statutes 22 G. 2. c. 47 : 46 G. 3. c. 87 : and
4 G. 4. c. 123; although he carried on his business, and the
goods were delivered out of the jurisdiction, and the plaintiff
had no knowledge of his lodging within it till after the process
WBB sued out; 15 East, 647; but see stat. 4 G. 4. c. 123.

§ 1 1. 1 6. by which the clauses in the Southwark acts respecting
costs being repealed, the plaintiff obtaining a verdict for any
sum, however trifling, is entitled to costs as in other cases).

And no person to whom a debt is owing, not exceeding five

pounds, and recoverable by the stats. 25 G. x!. <:. 34. and
47 G. 3. sess. 1. c. I I. from any person resident within the
jurisdiction of the Birmingham Court of Requests can recover
costs, if he sue elsewhere than in that court, wheresoever the
plaintiff may reside, or the cause of action accrue. 4 Taunt.
150; 1 Glut. Rep. 636. in notis. So a defendant residing
within the jurisdiction of the Court of Requests for the ehv ui'

Bath is entitled to be sued in that court for a debt under ten
pounds, though the cause of action accrued, and the plaintiff

resided, out of the jurisdiction; and if such an action be
brought elsewhere, the court on motion will deprive the plain-

tiff of costs. 3 Barn. $ Atd. 210: 1 Chit. Rep. 635. C.

:

ami see 3 Dowh $ RyL 51.

By stat. 19 G. 3. b, 70. so much of all acts for recovery of
small debts as authorizes the arrest of a defendant for less than
10/. is repealed, § 3. And by § 4. of the same act it is provided
that in all cases when final judgment shall be obtained in any
inferior court, and affidavit made thereof in any court of record
at Westminster, and of execution bein» issued against ibe

person or effects of the defendant; and that the same cannot be

found within the jurisdiction of the inferior court ; the record
of such judgment may be removed into the superior court, and
writs of execution issued to the sheriff of any county, &c. By
33 G. 3. c. 68. these provisions are extended to judgments in the
courts of great sessions, and county courts in Wales, and to the
courts of the counties palatine of Chester, Lancaster, and
Durham.
By 25 G. 3. c\ 45. as to the courts of conscience in London,

Middlesex, and Southwark, and by 26 G. 3. c. 38. which
extends to all courts of conscience in the kingdom, the time of
imprisonment of debtors in execution is regulated, so that it

shall not last more than twenty days for debts not exceeding
20s., nor more than forty days for debts not exceeding 40a\

Like limitations are made by subsequent local acts for the

respective jurisdictions.

Court, County. See tit. County Court.

Court of Delegates. See post, tit. Courts Ecclesiastical, 6.
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COURTS—ECCLESIASTICAL-

Courts Ecclesiastical, Curia? Ecclesiastics, Spiritual

Courts.'] Are those courts which are held by the king's autho-

rity as supreme governor of the church, for matters which

chiefly concern religion. 4 Inst. 321. And the laws and con-

stitutions whereby the church of England is governed, are,

1, Divers immemorial customs, 2. Our own provincial con-

stitutions; and the canons made in convocations, especially

those in the year KiO.'J. :>. Statutes or acts of parliament

concerning the affairs of religion, or causes of ecclesiastical cog-

nuance : particularly the rubrieks in our Common Prayer Book,

founded upon the statutes of uniformity. 4, The articles of

religion, drawn up in the year 1562, Articuli Cleri, 9 Ed. 2.

a id established by S3 EHz. c- 12, And it is said, by the gene-

ral Canon Law, where all others fail.

As to suits in spiritual or Ecclesiastical Courts, they are

for the reformation of manners, or for punishing of heresy,

defamation, laying violent hands on a clerk, and the like ; and

some of their suits are to recover something demanded, as

tithes, a legacy, contract of marriage, &c. And in causes of

this nature, the courts may give costs, but not damages:

things that properly belonging to these jurisdictions are matri-

monial and testamentary ; and such defamatory words, for

which no action lies at law ; as for calling one adulterer, forni-

cator, usurer, or the like. 1 1 Rep. 54 : Dyer, 240. I

The proceedings in the Ecclesiastical Courts are, according

to the civil and canon law, by citation, libel, answer upon

oath, proof by ivitnesses, and presumptions, &c., and after

sentence, for contempt, by ea communication ; and if the sen-

tence is disliked, by appeal

The jurisdiction of these courts is voluntary, or contentious;

the voluntary is merely concerned in doing what no one opposes,

as granting dispensations, licences, faculties, &c.

The punishments inflicted by these courts are censures,

punishments pro salute animce, by way of penance, &c. They

are not courts of record. See farther tit. Prohibition.

Much oppression having been exercised through the channel

of these courts, on persons charged with trifling offences within

their spiritual jurisdiction, the stat. 27 G. 3. c. 44. limits the

time of commencing suits for defamatory words to six months
— and for incontinence and heating in the church-yard to

eight months. See tits. Limitations, Fornication.

By stat 53 &* 3. c. 127* for the belter regulation of Eccle-

siastical Courts in England, and the more easy recovery of

church rates and tithes (and a similar act, 54 G. 3. c. 68. for

Ireland i, it is enacted, that excommunication and all proceed-

ings thereupon, in all cases (except on definitive sentences or

decrees pronounced as spiritual censures for offences of ecclesi-

astical cognizance,) shall be discontinued; and instead thereof

a writ de contumace capiendo (in the form required by the act)

shall issue to compel the party to obedience, and be executed

in like manner as the writ de excom. cap. See 2 Barn. § AdoL

ISQl see tit. Excommunication, &c. By this act justices of

peace are empowered to determine complaints respecting tithes,

not exceeding 10/. ; and in case of Quakers, not exceeding 50/,

All suits for tithes must he brought within six years after they

are due. Provisions are made for the recovery of church and

chapel rates, before justices of the peace ; and proctors are pro-

hibited from practising in the several ecclesiastical courts,

unless duly admitted and enrolled-

Bv 2 and 3 TV. 4. c, 93* for enforcing process upon contempts

in Courts Ecclesiastical of England and Ireland, when any

suitors having privilege of peerage or of parliament, or residing

tjlit of the jurisdiction of the Ecclesiastical Courts, shall have

been duly cited to appear in court, or to comply with any order

of such court, and shall refuse obedience, or when any such

person shall commit a contempt in face of the court or other

contempt, the judge of the court may pronounce such person

contumacious and in contempt, and within ten days signify

ihe same to the lord chancellor, in the form mentioned in the

53 G. 3* c. 127* and thereupon in case the party shall not he

privileged of peerage or parliament, a writ de contumace

capiendo shall be issued from Chancery, directed and returnable

as a writ de excommunicato capiendo, and shall have the same

force and effect : and all rules and regulations applicable to the

writ de excommunicato capiendo shall be applicable to the writ

de contumace capiendo, and the proceedings thereupon ; and the

officers of Chancery in England and Ireland are directed to

issue such writ accordingly, and sheriffs, gaolers, &c, are to

execute the same by taking ai 1 detaining the body of the party;

and upon the due appearance of the party, or his due submis-

sion, the judge of the Ecclesiastical Court may pronounce

him absolved from the contempt, and order the sheriff* gaoler,

&c. to discharge him ; and on the party paying his lawful

costs, the sheriff shall discharge him.

By § 2. in all cases where persons, whether privileged or

not/ domiciled, or residing in England or Ireland, shall have

been ordered by order or decree of such court to pay any money,

and shall refuse or neglect, or in any way neglect to perform

any order or decree of such court, the judge may pronounce

him contumacious and in contempt, and within ten days certify

the order to the lord chancellor. When such party shall be

seized or possessed of any real or personal estate in England,

the lord chancellor shall cause a copy of the order to be en-

rolled in Chancery, and order process of sequestration to issue

against the real and personal estate of such party in order to

enforce obedience, as if the cause had been instituted in Chan*

eery ; and the lord chancellor may make order in respect of

the sequestration, and in respect of such real and personal estate

as he shall think fit, or for payment of the monies levied into

the Bank of England to the credit of the party obtaining the

order, if the same was for payment of money, or if not, to the

credit of the High Court of Chancery.

§ S, makes the like provisions as to parties possessed of real or

personal estate in Ireland.

$ 4. The provisions of the act not to extend to orders or

decrees made more than six years before the passing of the act

§ 5. Actions for any thing done under the act to be brought

within three calendar months, and party may plead the general

issue, and shall have treble costs on verdict, or if plaintiff non-

suited or discontinue, &e.

In briefly recounting the various species of Ecclesiastical

Courts, or, as they are often styled, Courts Christian (curia

christianitatis), we may begin with the lowest, and so ascend

gradually to the supreme court of appeal.

1. The Archdeacon's Court is the most inferior court in the

whole ecclesiastical polity. It is held, in the archdeacon's

absence, before a judge appointed by himself, and called his

official: and its jurisdiction is sometimes in concurrence with,

sometimes in exclusion of, the bishop's court of the dincese.

From hence, however, by stat. 24 H. 8. c. 12. an appeal lies to

that of the bishop.

2. The Consistory Court of every diocesan bishop is held in

their several cathedrals, for the trial of all ecclesiastical causes

arising within their respective dioceses. The bishops chan-

cellor, or his commissary, is the judge ; and from his sentence

an appeal lies, by virtue of the same statute, to the archbishop

of each province respectively.

3. As to The Court of
' Arches, see tit. Arches Court.

4. The Court of Peculiars is a branch of, and annexed to, the

Court of Arches. It has a jurisdiction over all those parishes

dispersed through the province of Canterbury in the midst of

other dioceses, which are exempt from the ordinary's jurisdic-

tion, and subject to the metropolitan only. All ecclesiastical

causes, arising within these peculiar or exempt jurisdictions, are,

originallv, cognizable by this court ; from which an appeal hy

formerly to the pope, but now by the stat. 25 //. S. e. !!) to

the king in Chancery.

5. The Prerogative Court is established for the trial nf all

testamentary causes, where the deceased hath left bona ndafoha

within two different dioceses. In which case the probate of

wills belongs to the archbishop of the province, by way of spe-

cial prerogative. And all causes relating to the wills, adniinis-
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trations, or legacies of such persons, arc originally cognizable

herein, before a judge appointed by the archbishop, called the
judge of the Prerogative Court, from whom an appeal lies by
sin!. 25 H. 8. c. 19. to the king in Chancery, instead of the
pope as formerly.

(). The (treat Court of Appeal in all ecclesiastical causes was
the Court of Delegates, appointed by the king's commission
under his Great Seal, and issuing out of Chancery, but the
power and franchises of this court are now by % and 8 IV. t.

c. 9— transferred to the Privy Council (see infra). This
commission was frequently filled with lords, spiritual and
temporal, and always with judges of the courts at Westminster,
and doctors of the civil law. Appeals to Rome were always
looked upon by the English nation, even in the time of popery,
with an evil eye ; as being contrary to the liberty of the sub-

ject, the honour of the crown, and the independence of the
whole realm ; and were first introduced in very turbulent

times in the sixteenth year of King Stephen (A. D, 1 151) ; at

the same period (Sir Henry Spelman observes) that the civil

and cation laws were first imported into England- Cod. FeL
Leg. 31 5. But in a few years after, to obviate this growing
practice, the constitutions made at Clarendon, 11 Hem II. on
account of the disturbances raised by Archbishop Heckett and
other zealots of the Holy See, expressly declare (chap. 8.) that

appeals in causes ecclesiastical ought to lie, from the archdeacon

to the diocesan ; from the diocesan to the archbishop of the

province ; and from the archbishop to the king ; and are not

to proceed any farther without special licence from the crown.

But the unhappy advantage that was given in the reigns of

King John and his son Henry II 1. to the encroaching power of

the pope, who was ever vigilant to improve all opportunities of

extending his jurisdiction hither, at length riveted the custom

of appealing to Rome in causes ecclesiastical so strongly, that it

never could be thoroughly broken off till the grand rupture

happened in the reign of Henry VIII., when all the jurisdic-

tion usurped by the pope in matters ecclesiastical was restored

to the crown, to which it originally belonged ; so that the stat.

25 H. 8. was but declaratory of the ancient law* of the realm,

4 Inst. 324.

7* A Commission of Review was a commission sometimes

granted, in extraordinary cases, tu revise the sentence of the

Court of Delegates ; when it was apprehended they had been

led into a material error. But it is now abolished from 1st Feb.

L833, and the final appeal from the Ecclesiastical and Admiralty

Courts is to the king in council. 2 and 3 IV. 4. c. 92,

These are now the principal courts of ecclesiastical jurisdic-

tion ; none of which are allowed to be courts of record ; no

more than was another much more formidable jurisdiction, but

now deservedly annihilated, viz. the Court of the King s High
Commission in causes ecclesiastical. This court was erected

and united to the regal power by virtue of the stat. 1 Eliz. c. 1.

instead of a larger jurisdiction, which had before been exercised

under the pope's authority. It was intended to vindicate the

dignity and peace of the church, by reforming, ordering, and

correcting the ecclesiastical state and persons, and all manner

of errors, heresies, schisms, abuses, offences, contempts, and

enormities; undet the shelter of which very general words

means were found in that and the two succeeding reigns to

vest in the high commissioners extraordinary an almost

despotic power of lining and imprisoning ; which they exerted

much beyond the degree of the offence itself, and frequently

over offences by no means of spiritual cognisance* For these

reasons, this court was justly abolished by stat. l6 Car* 1. c. 2.

See 3 Comm. (if. cy sap

The wrongs or injuries cognizable by the Ecclesiastical Court

not for the reformation of the offender himself, relate chiefly

to the non-payment of tithes or other ecclesiastical dues, and

fees ; for spoliations and dilapidations of church benefices,

churches, &e. ; matrimonial causes and testamentary causes :

as to all these see the proper titles in this Diet.

See farther on the general principles as to the jurisdic-

tion of Ecclesiastical Courts, this Diet. tits. Canon Law, Ci< ii

Law.
Courts of Equity, See title Equity*
Conn* of (u i.RiiA. Courts huhkn upon Neighbour Feudfi

and Riots* Scotch Diet.

Court op Hustings, Curia HustinzL^ The highest court
of record, holden at Guildhall, for the City of London, before

the lord mayor and aldermen, the sheriffs and recorder.

4? Inst. 24-7- This court determines all pleas real, personal,

and wixt : and here all lands, tenements, and hereditaments,

rents, and services, within the City of London and suburbs of

the same, are pleadable in two Hastings; one called Hustings
oj plea of lands, and the other Hustings of common pleas. In

this court the burgesses to serve for the city in parliament,

must be elected by the livery of the respective companies*

In the IIus'lags of plea of lands are brought Writs of right

patent, directed to the sheriffs of London, on which writs the

tenant shall have three summonses at the three hustings next

following, and after the three summonses there shall be thrte

essoins at three other hustings next ensuing, and at the next

hustings after the third essoin, if the tenant makes default,

process shall be had against him by grand cape, or petit cape,

&c. If the tenant appears, the demandant is to declare in the

nature of what writ he will ; without making protestation to

sue in nature of any writ ; then the tenant shall have the view,

&c. ; and if the partus plead to judgment, the judgment shall

be given by the recorder; but no damages, by the custom of

the city, are recoverable in any such writ of right patent.

In the Hustings ofcommon pleas are pleadable, writs ex gravi

querela, writs of gavelet, of dower, waste, &c. ; also writs of

exigent are taken out in the hustings; and at the fifth hustings

the outlawries are awarded, and judgment pronounced by the

recorder.

If an erroneous judgment is given in the hustings, the patty

grieved may sue a commission out of Chancery, directed to cer-

tain persons to examine the record, and thereupon do right.

1 AW. Abr. 745.—See farther the Privilegia Londini ; and

this Diet, tit, London.

Court of King's Bench. See King's Bench.

Court of the Duchy or Lancaster. See tit. Chan-

cellor of the Dutchy, fyc.

Court Leet; or Leet.

The word Led is not to be found either in the Saxon law, or

in Glanvil, Bracton, Br it ton , Fteta, or the Mirror, our most

ancient law writers: nor in any statute prior to stat. 27 Ed. 3.

c. 28. though it is allowed to occur in the Conqueror's charter

for the foundation of Battle Abbey, and not unfrequently in

Domesday Book, Spefai. in Etta. It seems to be derived from

the Saxon, leod, plebs ; and to mean the populi curia, or folk-

mote, as the sheriff
1

s tourn or Leet of the county fat least)

appears to have been once actually called (see Spelman in verb.

Folkmote), in contradiction, perhaps, to the Halmotc, or Court

Baron, which consisted of the free tenants only, who being few

in number, might conveniently assemble in the lord's hall ;

whereas the Leet, which required the attendance of all the

resiants, within the particular hundred, lordship, or manor, and

concerned the administration of public justue, was usually held

in the open air. Spelman in verb. Mallobergium. According

to Hawkins (Leach's Hawk. P. C. ii. 112. which see) a Court

Leet is a court of record, having the same jurisdiction within

some particular precinct which the sheriff's tourn hath in the

county. See also 4 Comm. 27 3.

The view of frank-pledge, visits franciplegii, means the ex-

amination or survey of the free-pledges, of which every man,

not particularly privileged, was anciently obliged to have nine,

who were bound that be should be always forthcoming to

ansuTer any complaint. The better to understand this, we are

to be informed, that the kingdom being divided by King

Alfred into counties or shires, and each county into hundreds,
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and each hundred into tithing*, each tithing containing ten

families or households ; the heads of these families were reci-

procally hound and responsible for each other ,* so that, in fact,

of every ten householders throughout the kingdom, each man
had nine pledges or sureties fur his good behaviour.

Leet is also a word used for a law-day, in several of our

ancient statutes. See Dt/er^ ,'iO. b.

That the leet is the most ancient court in the land for cri-

minal matters, (the court baron being of no less antiquity in

civil), has been pronounced by the highest legal authority.

7 // 6\ 12, 6 ; 1 Roll. Rep. 73. For though we do not meet
with the word among the Sa.ums, there can be no doubt of

the existence of the thing.

Lord Mansfield states that this court was coeval with the

establishment of the Saxons here, and its activity "marked
very visibly both amongst the Saxons and the Danes.

1
' 3 Burr.

I860, In those times whoever possessed a vill or territory,

with the liberties of soc, sac, &c. (a long string of barbarous

words) was the lord of a manor, had a court leet, court baron,

and, in a word, every privilege which it seems to have been
possible for the monarch to bestow, or for the subject to acquire.

See Spelman in verb, Manerium.
The leet is a court of record for the cognizance of criminal

matters, or pleas of the crown, and necessarily belongs to the

king ; though a subject, usually the lord of a manor, may be

and is entitled to the profits, consisting of the essoign pence,

tines, and amerciaments.

It is held before the steward (or was, in ancient times,

before the bailiff) of the lord. Mirror, passim : Finch's Lam,
248. Sec also KennetCs P. A 319, This officer, who should

be a barrister of learning and ability, is a judge of record, may
take recognizance of the peace, may fine, imprison, and, in a
word, as to things to which bis power extends, hath equal

power with the justices of the bench. By stat. 1 Jac. 1. c. 5.

he is prohibited from taking to the value of VZd. for his own
use, by colour of any grant of the profits of this court.

The court is held sometimes once, sometimes thrice, but
most commonly twice in the year ; that is, within a month
after Easter, and a month after Michaelmas ; and cannot,

unless by adjournment, be held at any time not warranted by
ancient usage. See Mag. Char. c. 35, and Spelman in v.

Lela ; according to whom this court should be held regularly

only once a year, though sometimes, by custom, twice, when it

is railed residuum leke. As to the place in which it. is held,

that, it has been said, may be any where within the precinct.

8 H. 7* 3 • Given > 35* But, more strictly speaking, ought to

be certain and accustomed. RadaWs Entries, 151,

All persons above the age of twelve years, and under sixty,

except peers, clerks, women, and aliens, rcsiant within the
district, whether masters or servants, owe personal suit and
attendance to this court, and ought to be here sworn to their

fealty and allegiance. 2 Inst. 120, 121. And here also, by
immemorial usage and of common right, that most, ancient
constitutional officer, the constable (4 Inst. 265.), and sometimes
by prescription the mayor of a borough (see stat, 2 G, L c4.),
are elected and sworn. A custom for a steward of a court
leet to nominate certain persons to the bailiff to be summoned
on the jury, is good. 2 Bam. c? Cres. 54.

The general jurisdiction of the court extends to all crimes,
offences, and misdemeanors, at the common law, as well as
to several others which have been subjected to it by act of
parliament. These are inquired after by a body of the' suitors,

elected, sworn, and charged, for that purpose, who must not
be less than twelve, nor more than twenty-three ; and who, in
some manors, continue in office for a whole year, while in others
they are sworn and discharged in the course of a day. What-
ever they find they present to the steward, who, if the offence
be treason or felony, must return the presentment (in these
cases called an indictment) to the kings justices of oyer and
terminer, and gaol delivery. See stats. JV. 2. c. 13: 1 Ed. 3.st.Q.
c. 17« In all other cases he has power, upon the complaint of

any party grieved, or upon suspicion of the concealment of any
offence, to cause an immediate inquiry into the truth of the

matter, by another jury. See stats. 33 H. 8. c. G. and I
jgfe

c. 17- § 10. But the presentment, being received, and the day
passed, shall be held true, and unless it concern the party's

freehold, shall not be shaken or questioned by any tribunal

whatever. Hale, P. C. 153. 5: Leaclis Hawk. P. C. ii. Hi,
112: and 11 Co. 44. Upon every presentment of thejurv
retained by the court, an amerciament follows of course, which
is afterwards assessed in open court agreeable to Ma*na
Charta f c. 14. by the pares curias\ that is, the peers or equals

of the delinquent ; and ajfeered or reduced to a precise sum,
by two or more suitors, sworn to be impartial. 8 Rep. 39,

See also StaL W. 1. c. 6, And that these statutes were in this

particular but in affirmation of the common law, see 8 Rep,

39. b. : 2 Inst: 27. The amerciaments thus ascertained are

then estreated (or extracted) from the roll or book in which
the proceedings are recorded, and levied by the bailiff by
distress and sale of the party's goods (8 Rep. 41.), by virtue of

a warrant from the steward to that effect, or may be recovered

by other means, as by a process of levari facias (Hardr, 471,),

or action of debt. Bull. N. P. 167* No crime in those remote

ages appears to have been punished by death, unless it were

open theft, where the offender is taken with the mainour, that

Is, with the thing stolen upon him ; and of this crime, and

this only, the cognizance did not belong to the leet. All other

offences, of what nature or degree soever, subjected the party

to mulct or pecuniary fine, which was in many cases deter-

mined and fixed. This pecuniary composition, with respect to

certain capital offences, wTas abrogated, and the punishment of

deatli substituted in its place, bv King Henry I. Spelman in

v. Felo: IVilh inr, LL. Sax. 30 i.

It is not improbable that the distinction of indictments for

felonies, and presentments of inferior offences, owes its origin

to the above measure.

It has been said, that by the clause nullus vicccomes, &e. in

the Great Charter, c. 17* the jurisdiction of the leet was

abridged, and its power to hear and determine taken away

;

but this has been said and repeated without due attention

either to the nature and constitution of the court, or to the

law of the time. No offence, it is well known, is at this day,

or, for aught that appears^ ever was, heard and determined in

the leet (nor, before the period referred to, by any other

criminal court in the kingdom), otherwise than upon the pre-

sentment of twelve men, or what we now call in most courts

the grand jury. This presentment, as has been already ob-

served, found and established the fact ; and judgment, whether

of misericordia, mutilation, or death, followed as an incident

or matter of course, precisely, indeed, as the punishment does

at this day on the verdict for the king of the petty jury. In

fact, therefore, the jurisdiction of the leet was not in the least

abridged or affected by that charter,- nor is it at all probable that

the baronswould either seek or suffer the diminution of their own

privileges, of which, on the contrary, there is an express saving.

That this court has no power to inquire of the death of a

man, or of a rape, is a more ancient, but not less erroneous

opinion. The contrary is most directly and expressly held in

the Statu!urn Wallim, in Britton, Fleta, the Mirror, and the

stat. of 18 Ed. 2. (which statute, though it enumerates certain

particulars of the jurisdiction of the leet, does not confine it to

them only); all much older and better authorities th$Q-™
Book of Assizes, 41 Ed. 3. p. 40. in which that opinion first

appears.

The steward of a leet may award to prison persons either

indicted or accused of felony before him, or guilty of any

contempt in the face of the court. Stat. Westm* 2. c 13.

which, however, seems to apply onhj to the sheriff's toum. See

Cromp. J. P. 92. b.: Ow. 113. 'A steward of a court leet

having told W. H. that he was a rcsiant, who replied he bed.

thereupon the steward fined him 20/., and adjudged good, with-

out a prescription so to do ; and debt lies for the fine. 3 ofl/**
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33. In a presentment in a court leet, it is not necessary to

show how or by what right the court is held. 1 Salk. 200.
By ] (vulgo 2) Jac. I. c. 5. stewards of courts leet and

courts baron guilty of extortion shall forfeit 40/., and be inca-
pacitated.

See farther, for the whole of this subject, Com. Dig. tit. Leet.

The court leet has now been for a long time in a declining

way ; its business, as well as that of the tourn, having for the
most part gradually devolved on the quarter sessions. See
4 Comm. 2?4 : 3 Burr. 1864,

This last circumstance is very pathetically lamented by the
ingenious author from whom the above account of the court

leet is principally drawn, and to whom the editor of the present
work is indebted for much of the information under tit. Con-
stable* How far the restoration of the power of the court leet

in the present extensive deluge of crimes is advisable or not, is

a question not to be determined in the compass here allotted to

the subject. Every one desirous of being accurately informed
of the foundations of the English law will wish that the learned

author, from whom the above extracts have been made, would
spend his time rather in examining the ancient than condemn-
ing the present state of our jurisprudence. For the former
task he is eminently qualified ; the latter is only worthy of

inferior talents.

Court of Marshalsea, Curia Palatii.~\ A court of record

to hear and determine causes between the servants of the king's

household and others within the verge; and hath jurisdiction

of all matters within the verge of the court, and of pleas of

trespass, where either party is of the king's family, and of all

other actions personal, wherein both parties are the king's ser-

vants; and this is the original jurisdiction of the Court of

Marshal sea. 1 Bulst. 211. Hut the Curia Paint ii} erected by
King Charles I., by letters-patent, in the ()th year of his reign;

and made a court of record, hath power to try all personal

actions, as debt, trespass, slander, trover, actions on the case.,

&c., between party and party, the liberty whereof extends

twelve miles about Whitehall, Stat. 13 R. 2. st. I,c3. Which
jurisdiction was confirmed by King Charles II.

The judges of this court are the steward of the king's house-

bote!* and knight marshal for the time being, and the steward

of the court, or his deputy, being alwavs a lawver. Crompt.

Jurisd. 102 : Kitch, 199* 2 Inst* 548.

This court is kept once a-week in Southwark ; and the pro-

ceedings here are either by capias or attachment, which is to

be served on the defendant by one of the knight-marshal's men,

who takes bond with sureties for his appearance at the next

court ; upon which appearance he must give hail to answer the

determination of the court; and the next court after the bail

is taken the plain till" is to declare and set forth the cause of his

action, and afterwards proceed to issue and trial by a jury, ac-

cording to the custom of the common law courts. If a cause is

of importance, it is usually removed into B, R. or C. H. by an

habeas corpus cum causa; otherwise, causes are here brought

to trial in four or five court-days. The inferior business of

this court hath of late years been much reduced by the new
courts of conscience in and near London, for which the four

counsel belonging to the court were indemnified by salaries

during their lives, by stat. 23 G. 2. c 2?.

By stat. 28 Ed. 1. c- 3. the steward and marshal of the king's

house are not to hold plea of freehold, &e. Error in the

Marshalsea Court may be removed into the King's Bench.

Stat. 5 Ed. 3. st. 2. c. 3. And the fees of the Marshalsea are

limited by the stat. 2 H. 4. c 23. This Marshalsea is that of

the household ; not the King's Marshalsea, which belongs to

the King's Bench. See Court of the Lord Steward, §c.

Court Martial.

Curia Martiulis\] A court for trying and punishing the

military offences of officers and soldiers.

I. Of the Origin

11. Of the Jttrisdictio,4* Courts Martial.

I. Of the Origin of Courts Martial.—Though the authority
of the Court of Chivalry, with regard to matters of war, &e.,

both within and without the realm, not determinable by the

general municipal law, was first established by the common
law, and afterwards confirmed by several statutes; and was
never objected to, even in criminal crises, till the post of high
constable was laid aside (see tits, ('oustable, Court of Chivaln/) ;

yet we find its jurisdiction encroached upon much earlier; for

by the stat. 18 H. 6. c. 19- desertion from the king's army was
made felony, and by stats. 7 H* I.e. I. 3 //. 8. c. 5. benefit of

clergy is taken away, and authority given to justices of peace

to inquire thereof, and hear and determine the same. Aral

Rapin quotes an instance of Hen. VII. having ordered those

|

accused of holding intelligence with the enemy after the battle

of Stoke, 1487, to be tried by commissioners of his own
appointing, or by courts martial, according to the martial law ;

instead of the usual court of justice, which was not so favour-

able to his design of punishing them only by fines. This,

however, seems to have been an avaricious, arbitrary, and illegal

exertion of power, not authorised by any law of the land.

From the time that the Court of Chivalry was abridged of

its criminal jurisdiction by the suppression of the post of high

constable until the Revolution, there appears to have been no

regular established court for the administration of martial law.

For although the Court of Chivalry still continued to be held

from time to time by the earl marshal., its authority extended

only to civil matters; and notwithstanding desertion was by
stat. 2 and 3 Ed. 6. c. 2. made felony without benefit of clergy,

and other military crimes were made punishable by tines, im-

prisonment, &c, and by stat. 3[) KHz. c. 17* idle and wandering

soldiers and mariners were to be reputed as felons, and to

suffer, as in cases of felony, without benefit of clergy (with

some exceptions); and the justices of assize and gaol-delivery

were to hear and determine these offences * yet there are in-

stances during this period of other courts being erected for the

administration of martial law, and not only military persons

made subject to it, but many others punished thereby ; some
entirely at the discretion of the crown, and others by appoint-

ment of the parliament only; and it was a circumstance of

nearly a similar nature that occasioned the enacting the Peti-

tion of Rightj SC. I. c. 1. one clause of which was, that the

commissions for proceeding by martial law should be dissolved

and annulled, and no such commission be issued for the future.

Though undoubtedly these commissions were illegal, yet the

necessity of subordination in the army, and the impossibility of

establishing that subordination without martial law, soon

became apparent, and the two houses of parliament, in the

beginning of their rebellion against Charles I. passed an ordi~

nance, appointing commissioners to execute martial law ; wliich

was certainly at least as unconstitutional an act without the

assent of the king as any proceedings of his had been without

consent of parliament. So true is it that necessity has no law
5

and that usurped power is always obliged to have recourse to

means to support itself at least as severe as, and generally more
violent than, those which it previously condemns in a lawful

government, which it may for a while succeed in overturning,

on false and specious pretexts of undefined liberty.

This ordinance was passed in 1()44, and afterwards renewed
by the parliament ; and in process of time adopted as a model

for the Mutiny Act passed after the Revolution : as many
other regulations made during the powerful, but tyrannical,

usurpation of sovereign authority, wrere afterwards modified to

the true genius of the British constitution.

At the restoration, one of the first steps taken by the parlia-

ment was to disband the army, and to regulate the militia,

among whom a military subordination was established whenever

they were drawTn out, and fines and imprisonments imposed on

them for particular delinquencies. See tit. Militia.

Charles II., howrever, kept up 5,000 regular troops, for

guards and garrisons, by his own authority ; which his suc-

cessor, James II., by degrees increased to 30,000, and more
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numerous armies were occasionally raised by authority of par-

liament
;
yet we find no statute tor the government of these

iroops. nor was it till after the Revolution that a regular aet of

the whole legislature passed for punishing mutiny and de-

sertion, &c.> by courts martiaL
Tins act was first occasioned by a mutiny, in a body of

English and Scotch troops, upon their being ordered to Holland,

to replace some of the Dutch troops which Will. Ill, hud
brought over with him, and intended to keep in England.
The king immediately communicated this event to the parlia-

ment, who readily agreed to give their sanction to punish the

nfUmdcrs ; and on the :h\ April, lfiSt) (1 ff\,\- A/.), passed an

aet for punishing mutiny and desertion, See... which wasi to con-

tinue in force only until November following. It was, how-
ever, renewed again in January, and has, with the interruption

of about three years only, from April, 1()98, to February, 1701,

been annually renewed ever since, with some occasional altera-

tions and amendments, as well in times of peace as war.

II- Of the Jurisdiction of Courts Martial.—Martial law, as

formerly exercised at the discretion of the crown, and too often

made subservient to bad purposes, justly became obnoxious to

the people ; and not only the propriety, but the legality, of its

being executed in times of peace, has been absolutely denied.

It is laid down (3 Inst. 52.) that if a lieutenant or other, that

hath commission of martial law, doth in time of peace

hang or otherwise execute any man by colour of martial law,

this is murder, for it is against Magna Charla. And Hale
(Hist, C. L. c. 2.) declares martial law to be, in reality, no
law, but something indulged rather than allowed as law ; that

the necessity of order and discipline is the only thing which
can give it countenance, and therefore it ought not to be per-

mitted in time of peace, when the king's courts are open for

all persons to receive justice according to the laws of the land ;

and if a court martial put a man to (h ath in time of peace, the

officers: are guilty of murder. See H. P* C 46.

As future exigencies, however, have arisen in the state, it

has become necessary to alter and amend the old laws, and
enact new ones ; and, since the custom of keeping up standing

armies in time of peace as well as war has become prevalent

and general throughout Europe (a custom, as it seems, origin-

ally introduced by Charles VII. of France about 144.5), the

legislature of Great Britain has also judged it necessary, for

the safety of the kingdom, the defence of its possessions, and
the balance of power in Europe (as the preamble to the

Mutiny Act expresses it), to maintain, even in times of peace,

a standing body of troops; and to authorise the exercise of
martial law among thein.

A proper distinction then should he made between martial

law, as formerly executed, entirely at the discretion of the

crown, and unbounded in its authority, either as to persons or

crimes, and that at present established, which is limited with
regard to both. Courts martial are at present held by the

same authority as the other courts of judicature of this king-
dom ; and the king (or his generals, when empowered to ap-
point them) has the same prerogative of moderating the rigour

of the law, and pardoning and remitting punishments, as in

other cases ; but he can no more add to, nor alter the sentence
of a court martial, than he can a judgment given in the courts

of law. Martial law is now exercised within its proper limits,

by the advice and concurrence of parliament, and the con-
demnation of criminals by courts martial acting under such
authority, cannot be regarded as illegal, or contrary to Magna
Charta; since, during the existence of the statute by which
these courts are held, martial law7

, so modified and restrained, is

as much part of the law of the laud as Magna Charta itself.

Courts martial being established in this country by positive

law, their proceedings, and the relation in which they stand to

the courts of Westminster-hall, must depend upon the same
rules with all other courts which are instituted, and have par-

ticular powers given them, and whose acts, therefore, may be*

come the subject of application to the courts of Westminster
for a prohibition. 2 II. Blackst. 100.

Courts martial are bound by the same rules and principles of
evidence as the courts of law, and their proceedings* when not
otherwise regulated by statute, must be in accordance there-

with. 1 East, 313.

It is not incidental to the duty of the office of a commander-
in-chief of a squadron to hold a court martial on an inferior

officer. 1 T R. 493. affirmed hi Dam. Proc. 1 T. II 784,

If a superior officer imprisons his inferior officer for disobe*

dience of an order not within the scope of military authoritv

he is liable in trespass, although there has been a trial by court-

mart ial for the offence. 4 Taunt. 6j»

Courts martial cannot sit before eight in the morning, or

after three in the afternoon, except in cases which require an
immediate example; the attendance, therefore, of the members
does not exceed seven hours at a time, and they are at liberty

to adjourn from day to day till they have fully considered the

matter before them ; and when they come to give their opinions,

they are not under the necessity of being unanimous, but the

prisoner is condemned or acquitted by a majority of voices;

except in cases of death, where nine out of thirteen, or two-

thirds, if there be more than thirteen present, must concur in

opinion. Articles of Wary § 15. a. 8, %
As to general courts martial, the Mutiny Act and Articles

of War are very explicit, both as to the number they shall con-

sist of, and the rank of the officers who are to compose them.

The crimes that are cognisable by a court martial, as repug-

nant to military discipline, are pointed out by the Mutiny Act

and Articles of War, which every military man is, or ought to

he, fully acquainted \vith, and therefore not necessary to be

recited here ; and as to other crimes, which officers and soldiers

being guilty of arc to be tried for in the ordinary course of

law, it is needless to enter into a detail of them.

By the last article in the code of military laws, courts mar-

tial are authorised to take cognizance of all crimes twt capital,

and all disorders and neglects which officers and soldiers niav

be guilty of, to the prejudice of good order and military disci-

pline, which are not enumerated in the preceding art icles, and

punish them at their discretion. Art. if War, §20. a. 3. Upon
the authority of this article it lias been too much the custom

in the army to try soldiers by courts martial for thefts, and

other crimes cognizable before the courts of law. Rut it seems

questionable whether an exception might not, in many such

cases, be made to their jurisdiction; for the Mutiny Acts and

Articles of War, § 11. a. 1. expressly direct, that any officer,

non-commissioned officer, or soldier, who shall be accused of any

capital crime, violence, or offence, against the person, estate, or

property of any of his majesty's subjects, punishable by the

laws of the land, shall be delivered over to the civil magistrate

by the commanding officer, under penalty of his being cashiered

in case of refusal. There was formerly an article, of lute

omitted, particularly authorizing courts martial to take cogni-

zance of all soldiers accused of stealing from their comrades.

The persons liable to martial law are likewise enumerated in

the act and the articles. The latter mention only officers, sol-

diers, and persons serving with the armies in the field ;
but

Hale and others are of opinion that aliens, who in a hostile

manner invade the kingdom, whether their king were at war or

peace with ours, and whether they come by themselves or in

company with English traitors, cannot be punished as traitors,

but must be dealt with by martial law. // P* C. cc. 10. 15:

$ Inst. 1 1 . This, however, means martial law in the strict

sense of the word, in which it cannot be applied to proceedings

under the Mutiny Act, and which kind of martial law is un-

known in this kingdom. The receiving pay as a soldier sub-

jects the receiver to military jurisdiction. The Court of C. P-

therefore refused to grant a prohibition to prevent the execu-

tion of the sentence of a court martial, passed against one who

received pay as a soldier, but who assumed the military' charac-

ter merely for the purpose of recruiting, in the usual course of
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that service ; and this though the proceedings of the court mar
tial appeared, in some instances, to be erroneous. Grant v
Sir Charlas Could, 2 II . Black. Hep. 69.

Officers on half-pay are not liable to trial hv court martial
See opinions of the judges: M sArthur on Courts Martial, v. I.

iyf): Barnes Notes, 4.32. Hut it is otherwise us to officers
holding brevet commissions. M' Arthur, v. 1. 201.

r

l he Articles of War in a few cases point out the express
sentence to be passed on criminals, without any alternative ; in
some an optional power is given of punishing" with death, or
otherwise, and in others offenders are punished at the discre-
tion of the court, omitting the word death; evidently meaning
thereby to exclude the power of punishing capitally in such
cases.

In cases where an optional power is vested in the court to
punish with death or otherwise, the question to follow that of
guilty or not guilty (upon the court, or the majority of it, de-
claring for the former), is whether or not the prisoner shall

suiter death? If two-thirds of the court do not concur in the
affirmative, the votes of the affirmants are considered as void.

A lesser number than two- thirds being, as was before said, in-

competent to give judgment of death, another question becomes
necessary to be proposed to every member, what punishment
other than death shall the prisoner undergo? And each mem-
ber gives his voice, de novo, on this question, wherein a majority
is competent to determine.

The crimes cognizable by a court martial may be divided
into felonies and misdemeanors ; or, more properly, into capital

offences, and offences only criminal, and not capital ; and if, on
the evidence, a prisoner does not appear guilty of a crime of so

capital a nature as is set forth in the charge, the court may
find him guilty in a less degree ; but they cannot declare him
guilty of a mutiny, or any other distinct crime or offence, unless

it be likewise in the charge given against him, before the trial

commences.
By stat. 37 G. 3. c. 140. his majesty is enabled more easily

and effectually to grant conditional pardons to persons under
sentence by naval courts martial, and to regulate imprisonment
under such sentences, viz.

By § I* if his majesty shall extend his mercy to persons liable

to death by the sentence of a naval court martial, a justice of
the King's Bench, &c. may, on notification from the secretary

of state, allow the benefit of such conditional pardon as if it

had passed under the Great Seal, and shall make orders ac-

cordingly.

The justice or baron allowing the pardon shall direct the noti-

fication, and order it to be tiled with the clerk of the crown of

the Court of King's Bench. § 2. Like provisions are made
w'ith respect to the army by the annual Mutiny Acts.

Thejudgments of courts martial, besides being open to the

disapprobation of the king, or his commanders in chief, are

liable, like those of other courts, to be taken cognizance of, and
the members punished, for illegal proceeding; for the Court of not of his person in the same fair. Moor. Ca. 8*34. The steward

It is enacted by the Mutiny Acts that no officer or soldier,
being acquitted or convicted of any offence, shall be liable to be
tried a second time by the same or any other court martial for
the same offence, unless in the case of an appeal from a regi-
mental to a general court martial ; and by the Articles of War,
(i If upon a second hearing the appeal shall appear to be vexa-
tious and groundless, the person so appealing shall be punished
at the discretion of the general court martial." No sentence
given by any court martial, and signed by the president, is

liable to be revised more than once ; and this may be rather
deemed an appeal to the same court than a new trial, since in
this case the same persons only are to re-consider what they
have already done, without any new judges being added to
them, or any new witnesses produced.
A distinction is made in the oath taken by the president and

members of a court martial, and that of the judge advocate.
1 he former are sworn not only to conceal the vote or opinion
of each particular member, but also the sentence of the court,
until it shall be approved by his majesty, or by some person duly
authorised by him ; the latter is only sworn not to divulge the
opinion of any particular member of the court martial. Wit-
nesses summoned to court martial are liable to attachment for
non-attendance. See Mutiny Act, 7 and 8 G. 4. c. 4. § 28.

For farther particulars, see Adyes Treatise an Courts Mar-
tial, from whence most of the above is abridged. See also this

Diet. tit. Soldiers. And, as to naval courts martial, tit. Navy.
See also M<Arthur on Courts Martial, 2d ed. 180,5.

Court of Tie powder. Curia pedis pulverisati^ Is a court
held in fairs, to do justice to buyers and sellers, and for redress
of disorders committed in them ; so called because they are must
usual in summer, when the suitors to the court have dusty
feet ; and from the expedition in hearing causes proper there-

unto, before the dust goes off the feet of the plaintiffs and de-
fendants. 4 lust. 272. Or from pied pouldreaux, a pedlar,
Barrington Anc. stats. 337- It is a court of record incident to

every fair, and to be held only during the time that the fair is

kept. Doet. cy Stud, c 5. As to the jurisdiction, the cause of
action for contract, slander, &c. must arise in the fair or

market, and not before at any former fair, nor after the fair:

it is to be for some matter concerning the same fair or market,
and must be done, complained of, heard and determined the
same day. Also the plaintiff must make oath that the con-
tract, &c. was within the jurisdiction and time of the fair. See
stats. 17 Ed. 4. c. 2 : 1 Rich. 3. c. 6.

The Court of Piepowder may hold a plea of a sum above 40s.,

and it is said, judgment may be given at another fair, at a
court held there, and a writ of error lies upon a judgment
given. Dyer> 133: F* N. B. 18. This court may not meddle
with any thing done in a market without a special custom for

it, but for what is done in a jair only ; and not there for slan-

derous words, unless they concern matters of contract in the

Jair; as where it is for slandering the ?vares of another, and

King's Bench, being the supreme court of common law, hath
not only power to reverse erroneous judgments given by infe-

rior courts, but also to punish all inferior magistrates, and all

officers of justice, for all wilful and corrupt abuses of authority

against the known, obvious, and common principles of justice.

2 Hawk. P. C. c. 3. §10; c. 27. §22. The Mutiny Act
directs that every action against any member or minister of a

court martial, in respect to any sentence, shall be brought in

some of the courts of record at Westminster, &c. § 63. And
there have been many instances of actions of this nature in

Westminster- hall. See Navy, III* adJinem. An officer on a

court martial, however, is not liable to be punished for mere

mistakes which an honest well-meaning man may innocently

fall into ; and if the plaintiff or prosecutor becomes nonsuited,

or the defendant has a verdict, he shall recover treble costs.

Mulim/ Act, § 62. There is also another tribunal before which

the proceedings of courts martial are liable to censure at least,

namely, the House of Commons,
vox.. 1.

before whom the court is held is the judge, and the trial is by
merchants and traders in the fair; and the judgment against

the defendant shall be quod amercietur* If the steward pro-

ceeds contrary to the stat. 17 Ed, k c. 2. he shall forfeit M.
From this court a writ of error lies, in the nature of an ap-

peal to the courts at Westminster. Cro. Eliz. 773- And those

courts are now bound by the stat. 1 9 G. 3. c. 70. to issue writs

of execution in aid of its process, after judgment, where the
person or effects of the defendant are not within the limits of

this inferior jurisdiction- See Piepowder.

Court ok Requests, Curia Requi$iiionum.~\ Was a court

of equity of the same nature with the Court of Chancery, but
inferior to it, principally instituted for the relief of such peti-

! tioners as in conscionable cases addressed themselves by suppli-

cation to his majesty. Of this court the lord privy seal was
chief judge, assisted by the master of requests; and it hud

beginning about the 9 tL 7* according to Sir Julius C&sar's

I
Tractate on this subject; though Mr* Gwyn, in his Preface to

2 u
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his Readings, saith it began from a commission first granted by

King Hen. VIII.

This court having assumed great power to itself, so that it

became burdensome, Mfefa OmO 40 and 41 Eliz., in the Court

of Common Pleas it was adjudged, upon solemn argument, that

the Court of Requests was no court of judicature, &c. And by

the stat. 16 and 1? Car, 1- ft 10. it was taken away. 4 Imt

97. See tit. Courts of Conscience.

Court of Session in Scotland. See the acts 48 6. 3.

c. iSf, 59 G. 3. c. 45. 6 G. 4. c. 120. for the better regula-

tion of this court.

Court of the Loud Steward op the King's House.

The lord steward, or, in his absence, the treasurer and con-

troller of the king's house, and steward of the Marshalsea,

may inquire of, hear, and determine in this court all treasons,

murders, manslaughter, bloodsheds, and other malicious

st rikings, whereby blond shall be shed, in any of the palaces

and houses of the king [or within the limits, I e. 200 feet from

the gate, 4 Comm. ; or in any other house where his

royal person shall abide. And this jurisdiction was given by

the stat. S3 »* 8. c. \% 3 Inst. 140. But this court was at

first intended only to inquire of and punish felonies, &c. by the

kind's servants, against any lord or other person of the king's

council. 3 II. 7. c. 14. See 4 Comm. 276'.

CoUBTOPStaS-ChambeR , Curia Camera? Stcllata*.^ A court

of very ancient original, hut new-modelled by stats. 3 H. %
c. 1. 21 H. 8. c. SO. which ordained, That the lord chancellor,

treasurer, and lord privy seal, calling a bishop, and lord of the

lungs council, and the two chief justices, to their assistance, on

bill or information might make process against maintainors,

rioters, persons unlawfully assembling, and for other misde-

meanors, which, through the power and countenance of such

as did commit them, lifted up their heads above their faults,

and punish them as if the offenders had been convicted at law

by a jury, &c. But this act was repealed, and the court dis-

solved, by stat. 16 and 17 Car. 1. c. 10. having been used to

oppress the subject, particularly in matters of state.

Courts op Universities. These are the chancellor's

courts in the two universities of England, Oxford and Cam-

bridge ; which two learned bodies enjoy the sole jurisdiction,

in exclusion of the king s courts, over all civil actions and suits

whatsoever, when a scholar or privileged person is one of the

parties ; excepting in such cases where the light of freehold is

concerned ; and these, by the University Charter, they are at

liberty to try and determine, either according to the common

law of the land, or according to their own local customs, at their

discretion ; which has generally led them to carry on their pro-

cess in a course much conformed to the civil law.

These privileges were granted that the students might not

be distracted from their studies by legal process from distant

courts, and other forensic avocations. The oldest charter, it

appears, containing this grant to the University of Oxford, wTas

2S //• 3. A. D. 1244. And the same privileges were confirmed

and enlarged by almost every succeeding prince, down to King

Hon. VI fl., in the 14th year of whose reign the largest and

most extensive charter of all was granted. One similar to

wh&h was afterwards granted to Cambridge in the 3d year of

*Queen Elizabeth. But yet, notwithstanding these charters,

the privileges granted therein, of proceeding in a course differ-

ent from the law of the land, were of so high a nature, that

they were held to he invalid ; for though the king might erect

new courts, yet he could not alter the course of law by his let-

ters patent. Therefore, in the reign of Queen Elizabeth a

statute was passed (III Elk. c. 2<).) 9
confirming all the charters

of the two universities, and those of 14 H. 8. and 3 Etjz. by

name; which statute established this high privilege without

any doubt or opposition. JenL Cent, 2. /;/, 88 ; Cent. 3. pi. S3

;

Iford. .504: Godb. 201 : Hist. C. L. 33.

This privilege, so far as it relates to civil causes, is exercised

at Oxford in the chancellor s court ; the judge of which is the

vice- chancellor, his deputy, or assessor. From his sentence an

appeal lies to delegates appointed by the congregation
; from

thence to other delegates of the house of convocation ; and if

they all three concur in the same sentence, it is Jinal, at least

by the statutes of the university (Tit. 21. § 18,), according to

the rule of the civil law. (Cod. 7- 70, 1.) But if there be any

discordance or variation in any of the three sentences, an appeal

bos, in the last resort, to judges' delegates, appointed by the

crown under the great seal in Chancery, 3 Comm. 83^5, See

2 Ld. Raym. 1346. that it is the same at Cambridge. Sec

farther tit. University.

Courts of Wales, Cur'uu Ptin cipa litat is H'allia?.] The

courts of the principality of Wales. These courts are now

abolished, by 1 W. 4. e. 70. and the courts at Westminster

have now jurisdiction in Wales. The principality is divided

into two circuits : one judge goes through the six counties of

South Wales, and another judge through the six counties of

North Wales; and they meet at Chester, and together hold the

assizes for that county, the palatine jurisdiction of which is

abolished by the same statute.

For farther satisfaction, as to the several courts within this

kingdom, see 4 Inst, and the Commentaries.

Court-Lands. Domains or lands kept in the lords hands

to serve his familv. See Curlites terras.

CO US E XA OK. See Cosenage.

COUTHUTLAUGH. From the Sax. couth, i. e. sciens,

and ullaugh, exlex/j A person that willingly and knowingly

receives a man outlawed, and cherishes or conceals him; for

which offence he was in ancient times to undergo the same

punishment as the outlaw himself. Bract, lib. 3. tract. 2.

cap. 13.

COWS. See tit. Cattle.

CRAIERA, crayer.^ A small vessel of lading; a hoy or

smack. Pat. 2. R. 2 : Stat. 14 Car. 2. c. 27-

CRAIL, An engine made use of to catch fish. Blount.

CRANAGE, cranagium.^ A liberty to use a crane for

drawing up of goods and wares of burden from ships and ves-

sels, at any creek of the sea or wharf, unto the land, and to

make profit of it; it also signifies the money paid and taken

for the same. Stat. 22 Car. 2. c. 11.

CHAN NOCK. An ancient measure of com. Cartukr.

Abbot. Glaston. MS.f. 39-

Cli A S V I SCI S. A whale, viz. pisets crassus. Blount.

CRASTINO SANCTJ VINCENTII. The morrow after

the feast of St. Vincent the Martyr, I e. the 22d of January,

which is the date of the statutes made at Merton, anno 20 H. &

There are likewise certain return days of writs in terms, in the

courts at Westminster, beginning with Crastino, &c. as Cms*

tino Anitnarum, the Morrow of All Souls, in Michaelmas term

;

Crastino Purifcationis heatce Maria? Firginis, in Hilary term

;

Crastino Asce/monis Domini, in Easter term; and Crastino

Sanctce Trimtatis, in Trinity term* See stats. 51 II. 3. st.z

and 3 : 32 H. 8. c. 21: lG Car. I.e. 6: 14 G. 2, c. 48.-See

Days in Bank, Terms.

CRATES, Lat,] An iron grate before a prison, used m

the time of the Romans. 1 Vent. 304.

CRAVARE. To impeach. Si homicida divadieturmm

cravelur,SfC. Leg. H. \. c. 30.

CRAVEN, or C ItAVENT. The word of obloquy where,

in the ancient trial by battel, the victory should be proclaimed,

and the vanquished acknowledged his fault, or pronounced the

word cravenl, in the name of Heercontisse, &c, and thereupon

judgment was given forthwith; after which the recreant sham

become infamous. &e. 2 Inst. 248. If the appellant joined

battle, and cried cravenl, he should lose tiheram legem; butit

the appellee cried out cravent, he was to be hanged. 3 Irist.%+1>

See tits. Battel, Champion.
f

CR E A M E R, A foreign merchant, but generally taken tor

one who hath a stall in a fair or market Blount.

CREANSOR, CREDITOR, from Fr. croyance^ bignihes

him that trusts another with any debt, money, or wares; m

which sense it is used in Old Nat. Br. 66. and 38 Ed. 3. c,i.
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CREAST, or CREST, crista.-} Anv imagery, or carved
work to adorn the head of wainscot, k, like our

-

modem cor-
nice; but this word is now applied bv the heralds to their de^

CREA 1 ION-MONEY. This is mentioned in
'
star. 12
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'
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* txecuior * »• 7 I Heal Estate.
LIU .bK, creca, crccca.] A part of a haven where any thin"

is landed from the sea ; so that it is observed, if when you are
out ot the mam sea within the haven, vou look round and seehow many landing places there are, so* many creeks may be
said to belong to that haven. Crompt. Jurisd. fot. 110. 'it is
also paid to be a shore or bank whereon the water beats, run-
ning in a small channel from any part of the sea; from the
Lat. crepulo. This word is used in the old stats, 4 II. i, c.20
5 Ehz. c. 5.

CREMENTUM COMITATES. The sheriffs of counties
anciently answered in their accounts for the improvement of the
king's rents, above the ancient viconticl rents, under the title of
Crementum [incrementum, increase], Comilatus, or Firma tie
Cremento Comitatus. Hales Sher. Acco. p. 36.
CREPARE OCULUM. To put out an eve ; whieh had a

pecuniary punishment of 60s. annexed to it. Leg. H. h
CREST. See CreasL
CRETINUS, crcfena.] A sudden stream or torrent. Histor.

(.rot/land contin. 485. 6 17.
CRIMES. As the guilt of oflending against the law arises

irom the disobedience being wilful, it follows that those who
are incapable of understanding it, or conforming themselves to
it, cannot with propriety be said to transgress or incur the
penalty instituted for the punishment of crime

; persons, there-
fore, under a natural disability of distinguishing between good
and evil, as infants under the age of discretion, idiots, and luna-
tics, are not punishable bv anv criminal prosecution See
1 Hawk. P. C- 1 ; 1 Hate Hist. 14: i Black. Com. 20, As
to the trial and ultimate safe custody of persons charged with
felony, and acquitted thereof by the jurv on the ground of
insanity, see 39 and 40 G. 3. c. 94.

Persons sending or delivering any letter containing menacing
demands of money, &c., or threatening to accuse of any crime
punishable with death, or any infamous crime, guiltv of felony
by 7 and 8 G. 4. c. 29. § 8 ; § <). declares what shall be
deemed an infamous crime,

If an infant be infra seven years old, he cannot be guiltv uf
felony, whatever circumstances proving discretion may appear ;
for, cj presumptive juris, he cannot have discretion, and no
averment shall be received against that presumption. 1 //.
//. 28 : Phrvden, 19. a.: Fost. 349.
As to misdemeanors, and offences not capital, in some cases

an infant is privileged by his non-age; and herein the privilege
is all one, whether he be above or under the age of fourteen,"if
he is under twenty-one. However, there is this distinction :

if an infant under twenty-one is indicted for a misdemeanor, as
riots or battery, he shall not be privileged barely by reason
that he is under twenty-one ; but if the offence charged be a
mere nonfeasance (unless it be of a thing he is bound to do by
tenure, as repairing a bridge, Sec), then in some cases he shall
be privileged by his non-age, if under twenty-one, though
above fourteen years. Vide 1 Hale, 20: Baa. Ab., tit.

Infancy, II, (7th ed.)

As to those who are excusable in respect to their subjection
to others: this head is principally confined to the case of a wife
acting under the authority, either express or implied, of her
husband. Neither children or servants are excused the commis-
sion of any crime by the command or coercion of the father or
master. ] HawL P. C. : 5 Dalt. 504 : 1 Hate, 44. A wife shall
not be punished for committing theft or burglary in company
with or by coercion of her husband ; the law considering her
as acting by compulsion, and not of her own will. IQ^Mod.
03: Kel. 31 : 1 Hale, 45. But if the act be a voluntary and

separate one, she is punishable as if she were sole. 1 Hawk. 4 :

2 Eo*£, JJi: P. O 559: DalL 157. See tit. Baron and
feme, VII,

It has been held that a person is excused of guilt who acted
under unavoidable compulsion and duress. Bract. I. 2. f ItS.

But this will not extend to justify murder. I Hate, 51.
Thus persons who were compelled to join with rebels were
acquitted byjudgment of the court. 1 Hale, 50. 15ut the fear
of having house burnt, or goods spoilt, is no excuse

; nor anv
tiling but the fear of present death. Fost. I k 21u\ Nor will
necessity for the want of victuals excuse a theft. 1 Hate, 54:
4 Bl. Com. 31. Of other cases in which the pica of necessity
arises from legal duty, as in the arrest or execution of criminals,
or from the right of self- defence. See East, P. C. 220.
CRIMINAL CONVERSATION. See tits. Adultery,

Baron and Feme.
CROCARDS. A sort of old base money. See Pollards,

and tit. Coin.

CROCTA. The crosier or pastoral staff, so called a simifi-
tudine crucis, which bishops, &c. had the privilege to carry as
the common ensign of their religious office, being invested in
their prelacies by the delivery of such a crosier; hence the
word crocia did sometimes denote the collation to, or disposal
of, bishoprics and abbies, by the donation of such pastoral
staff; so as when the king granted large jurisdictions, except is

crociis, it is meant, except the collation or investiture of epis-
copal fees, &c, Addit. to Cowel. See tit. Bishops.
CROCIARIUS. The crociary or cross-bearer, who, like

our verger, went before the prelate, and bore his cross. lAoer
de Miraculis Tho. Episc. Ihref M.S. anno \L>(}0.

CROFT, Sax. croftum and croffa.} A little close adjoining
to a dwelling-house, and enclosed for pasture or arable, or any
particular use. In some old deeds crnfta occurs as the Latin
word for a croft ; but cum toftis et croft is is most frequent.
Ingulph. It seems to be derived from the old English word
crcaft, signifying handicraft; because such grounds are usualJv
manured and extraordinarily drest by the hand and skill of the
owner. See Toft.
CROISES, and croisado. See Croyses.
CROK, crocus.] Turning up the hair into curls or crohs

;

whence comes crook, crooked, &c. Pat. 2 1 ET. 3.
CROP, crnppa.2 The seeds or products of the harvest in

corn, &c. Fleta, lib. 2. c. 82.

CROSS-BOWS, None shall shoot in, or keep any cross-
bow, hand-gun, hagbut, &c, but those who have lands of the
value of 100/. per annum ; and no person shall travel with a
cross-bowbent, or gun charged, except in time of war; or shoot
within a quarter of a mile of any city, or market-town, unless
for defence of himself or his house, or at a dead mark, under
the penalty of 10/. Stat. 33 H. 8. c. 6. See tits. Arms, Game.
CROSSES. By stat. 13 Etiz. c. 2. (repealed by 3 G. 4.

c. 41. § 2.) crosses, beads, &c. used by the Roman Catholics,
were prohibited to be brought into this kingdom, on pain of a
praemunire, &c. In ancient times, it was usual for men to
erect crosses on their houses, by which they would claim the
privileges of the templars to defend themselves against their
rightful lords ; but this was condemned by the stat, Westm. 2.

37- It was likewise customary in those days to set up
crosses in places where the corpse of any of the nobility rested,
as it was carried to he buried, that a trartseuntitms pro ejns
anima deprecctur. Walsing. anno 1291. There were several
of these crosses erected over England, especially in honour of
the resting places of our kings, on their bodies being trans-
mitted to any distant place for burial ; but these superstitions
sunk in this kingdom with the Romish religion.

CROY. Marsh land, Ingulphus, p. £53.— Blount.
CROYSES, cruce signali} Is used by Britton for pilgrims,

because they wear the sign of the cross upon their garments.
Of these and their privileges, Braclon hath treated, lid. 5.

part 2. cap, 2. part 5. cap. {). Under this word are also

signified the Knights of St. John of Jerusalem, created for the
2 v2
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defence; of jpjlmuiSJ and likewise all those persons who in

the reigns of King Henry II., Richard I., Henry III., and

IEdward I. cruce signaii, took upon them the croisado, dedi-

cating and listing themselves to the wars, for the recovery trf

Jerusalem and the Holy Land. Greg- Siffttag^ lib. 15*

cup* 1 $3 1L See a general account of the croisades in Robert-

son's Hist. Emp. C. V. vol. U p. 22, &c.

CROWN. See tit. King*

CROWN OFFICE. An ofhee belonging to the Court of

King's Bench, of which the king s coroner or attorney there is

commonly muster, who holds his place for life by letters patent

under the great seal. The attorney-general, and clerk of the

crown exhibit informations in this office, for crimes and mis-

demeanors ; the one ex officio, and the other usually by order

of court ; and here informations may be laid for offences and

misdemeanors at common law, as for batteries, conspiracies,

libelling, nuisances, contempt, seditious words, &c. wherein

the offender is liable to pay a fine to the king. Finch. 340:

Show. 109.

By stat. 4 and 5 IV. % M. c. 1 8. the clerk of the crown, m
B. H. is not to receive or file any information for trespass,

battery &e„ without express order of court : nor to issue any

process, without taking a recognizance in 20/. penalty to pro-^

secutc with effect ; and if the party appear, and the plaintiff

do not procure a trial in a year, or if verdict pass for the

defendant, &c., the court shall award the defendant costs; but

this act doth not extend to informations in the name of the

kings coroner or attorney, &c. See farther, 1 Chitty,cap. J 56.

and the authorities there cited.

When a battery is committed privately, so that the person

injured can make no proof thereof by witnesses at law ;
it is

usual to bring an information in this office, or to prefer an

indictment, the most legal method, where the party may be a

witness for the king, it being his suit. See tits. Indictment,

Information, Kings Bench, Quo Warranto, See.

"CROWN LANDS. See tit. King, V. 4.

CRUSTUM, was a garment of purple, mixed with many

colours. Hon. Ang. tow. h p- 210.

CRY DE PAIS. On a robbery or other felony clone, hue

and cry may be raised by the country in the absence of the

constable, which is called cry dc pais. 2 Hales Hist. B.C. 100.

See tit. Hue and Cry.

CRYPTA. A chapel or oratory under ground, or under a

church or cathedral. I)u Cange.

CLICKING STOOL. See tit C&stigQtory.

CUDE. A cude cloth is a chrysom or face-cloth for a child

baptized. Vide Chrhmalc.

CUI ANTE DIVORTIUM. A writ for a woman divorced

from her husband to recover her lands and tenements which

she had in fee-simple, or in tail or for life, from him to whom

her husband did alienate them during the marriage, when she

could not gainsay it. Reg. Orig. 233 : F. A7
. B. 240. And

the heir shall have a sur cui ante divertium y where the wife

dieth before the action brought ; as well as he shall have a sur

cut in vita. F. A7
. B. 193. But if an estate tail, the heir shall

not have sur cut in vita, or ante divortium, but shall be put to his

formedon in the descender. New Nat. Br, 454.— See tit. Entry.

CUI IN VITA. A writ of entry, for a widow against him

to whom her husband aliened her lands or tenements in his

lifetime ; which must contain in it, that during his life she

could not withstand it. Reg. Orig. 232 : F. N. B. 19S. If

husband and wife be joint tenants before the coverture, and tbe

husband alieneth all the land and dieth, she shall have a cui

in vita for a moiety, and no more ; but if they are joint pur-

chasers during the coverture, and he alien all the land and

dieth, his wife shall have a cui in vita of the whole land ;

because that during the coverture, as to purchase, they are but

one person in law. F. N B. 1 87- And for this reason, if

husband and wife, and a third person, purchase jointly, and

the husband alieneth all in fee, and dieth, the wife shall have

a cui in vita of a moiety. Ibid*

such heirs, &e. f

same after the

Actions, and F.

Where the husband and wife exchange the lands of the wife

for other lands, if the wife agree unto the exchange after the

husband's death, she shall not have a cui in vita. Also if the

wife do accept of parcel of the land in dower, of which she

hath a cui in vita, by that acceptance she shall he barred of the

residue, Ncjv Nat. Br. 430* If the husband and wife lose

by default the wife's lands, after the death of her husband,

she shall have a ad in vita to recover those lands so lost bv

default. F. N. B. 187. By stat. 13 Ed. 1. c. 3. cui in vita is

given to the wife where the deceased husband lost her lands

by default in his lifetime: and she shall be admitted to defend

her right during his life, if she come in before judgment.

Likewise if tenant in dower, by the curtesy, or for life, do

make default, &c, the heirs and they to whom the reversion

belongeth shall be admitted to their answer, if they come before

judgment: and if oil default judgment happen to he given,

hall have a writ of entry for recovery of the

death of such tenants. See Booth on Real

N,B.
CULAGIUM. The laying up of a ship in the dock to be

repaired. MS, Arth. Trevor. Arm. de Viae. Edtv. 3.

CULM. See Coal.

CULPRIT. A prisoner accused for trial. The word arose

originally from the reply of the proper officer in behalf of the

king, affirming a criminal to be guilty, after he hath pleaded

Not Guilty, without which the issue to be tried is not joined:

it is compounded of two words, viz, cut. and prit ; the one an

abbreviation of culpabilis, and the other derived from the

French word prest, i. e. ready ; and it is as much as to say that

he is readv to prove the offender guilty. See 4 Comm. 339.

CULREACH. A caution given by a lord of regality, to

punish a malefactor, whom he replevied from the sheriff—

Scotch Diet.

CULTURA. A parcel of arable land. Blount.

CULVERTAGE, culverIagium.~\ Is said by some persons

to be derived from culum and vertere, to turn tail : and in this

sense, sub nomine culvertagii, was taken to be on pain of cow-

ardice, or being accounted cowards. And in this sense $pd>

man in voc. Niderling derives it from culver, a dove. But in

the opinion of others, it rather signifies some base slavery, or

the confiscation of an estate ; being afeudal term for the lands

of the vassal forfeited and escheating to the lord :
and sub

nomine culvertagii in this signification, was under pain of con-

fiscation. Mat. Paris, anno 1212.

CULWARD and CULVERD. A coward, or cowardice.

Chart. Temp. Ed. 3L See the preceding word.

CUMBERLAND. The stat. U H. 6. c. 3. directs that the

sessions and gaol delivery for this county be holden in time ui

peace and of truce in the city of Carlisle, and in none other place

in this county.

CUNA-CrZRVISIiE. A tub of ale. Domcsdaij. But this

word is truly cuva.

CUNEUS. A mint or place to coin money. Conenm W*

neium signifies the king's stamp for coinage, and from the word

cune is derived coin. See coin,

CUNTEY-CUNTEY. A kind of trial, as appears bv

Bracton ; Bract, lib. 4. tract. 3. c. 18 ; where it seems to intend

the ordinary jury.

CURAGULUS. One who taketh care of a thing. Mm
An si. torn. 2. *

CURATE, curator.'} He who represents the incumbent ft

a church, parson, or vicar?
and takes care of divine service m

his stead; in case of pluralities of livings, or where a clergyman

is old and infirm, it is requisite there should be a curate to

perform the cure of the church. He is to be licensed and ad-

mitted by the bishop of the diocese, or by an ordinary having

episcopal jurisdiction ; and when a curate hath the appro-

bation of the bishop, he usually appoints tbe salary too; *"k1

in such case, if he be not paid, the curate hath a proper

remedv in the Ecclesiastical Court, by a sequestration oi the

profits of the benefice; but if he hath no licence from tne
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bishop, he is put to his remedy at common law, where he must
prove the agreement, &c. Right Clerg* 127.

By stat. 28 //. 8. c. 11. such as serve a church during its

vacancy shall be paid such stipend as the ordinary thinks

reasonable out of the profits of the vacancy ;
or, if that be not

sufficient, by the successor, within fourteen days after he takes

possession.

By stat. 12 A tine, c. 12. where curates are licensed by the

bishop, they are to be appointed by him at a stipend not ex-

ceeding 50l. per ann, nor less than 20/. a year, according to

the value of the livings, to he paid by the rector or vicar; and
the same may be done on any complaint made.
By stat. 36 G. 3. c. 83. § 1. the bishop or ordinary may

appoint a stipend to curates of 75/. per a tin* with the use of

the parsonage house, or allowance for it where the rector or

vicar does not personally reside.

Churches augmented by Queen Anne's bounty shall be

deemed benefices presentive, and the officiating curate may
have a like stipend, Id. § 3, 4.

Bishop or ordinary may apportion the stipend to officiating

curates of perpetual curacies not augmented. Id. § 5.

Ordinary may license curates employed, though no nomi-

nation shall have been made to him by the incumbent, and
may revoke any licence subject to appeal to the archbishop of

the province. Id. § f).

§ 3. and 4. of this act, 36 G. 3. c. 83. were by the 47 G> 3.

st. 2, r. 25. suspended (so far as related to the avoidance of

benefices by the acceptance of augmented curacies). But this

act of suspension was repealed by stat. 48 G. 3, c. 5*

Certain provisions were made by stat. 53 G. 3. c. 149- for

the support, &e. of stipendiary curates. These were repealed,

and more effectual regulations made by 5? G. 3. c, 99» § 1* 48.

&c. Under this latter act, the bishops are empowered to

license curates and to assign them salaries, in no case less than

80/, a year, and increasing up to 1 50/. according to the popu-

lation of the parish, &c. The occupation of the parsonage

house may in certain cases be assigned to the curate, who is

not to quit his curacy without three months' notice to the in-

cumbent and the bishop. These regulations are to operate on

persons having become incumbents after 20th July, 1813, and

in case only of the non- residence of the incumbent on his

living for more than three months in the year. See farther

Parsoit, Residence.

One person cannot be curate in two churches, unless such

mav satisfy the law by reading both morning and evening

prayers at each place ; nor can he serve one cure on one

Sunday and another cure on the next ; for he must not neglect

to read morning and evening prayer in his church every Lord's

Day; if he doth he is liable to punishment. Camp. Incumb.

!)72. But it is otherwise where a church or chapel is a

member of the parish church, and where one church is not able

to maintain a curate. Can. 48. See now staL 57 G. S. c. 99-

A curate having no fixed estate in his curacy, not being in-

stituted and inducted, may be removed at pleasure by the

bishop or incumbent. Noy* But there are perpetual curates,

as well as temporary, who are appointed where tithes are im-

propriate, and no vicarage endowed ; these are not remove-

able ; and the impropriators are obliged to find them, some

whereof have certain portions of the tithes settled on them*

Slot. 29 Car, 2. c. 8. See tit. Parson.

It was provided in \G03 by Can. 33. that if a bishop ordains

any person not provided with some ecclesiastical preferment,

except a fellow or chaplain of a college, or a master of arts of

five years' standing, who lives in the university at his own

expence, the bishop shall support him till he prefer him to a

living. 3 Burn. Eccl L. 28. The bishops, before they confer

orders, require either proof of such a title as is described by

the canon, or a certificate from some rector or vicar, promising

tff employ the candidate for orders bona fide as a curate, and

to grant him a certain allowance till he obtains some ecclesias-

tical preferment, or shall be removed for some fault. In a

case where the rector of St. Anne, Westminster, gave such a
title, and afterwards dismissed his curate without assigning
any cause, the curate recovered in an action of assumpsit the
same salary for the time after his dismission which he had
received before. Cowp. 437* When the rector had vacated
St, Anne's by accepting the living of Rochdale, the curate
brought another action to recover his salary after the rector
left St. Anne's : but the Court of K, B. held that that action
could not be maintained, as these titles are only binding upon
those who give them, while they continue incumbents in the
church for which such curate is appointed. Doug. \

3~,

No curate (or minister) ought to perform the duties of any
i church before he has obtained a licence from the bishop,

2 Burn, 58.

The bishop cannot increase the salary of the curate, where

(

there is a specific agreement between the incumbent and the

curate. Freenu JO. Nor can a curate have the benefit of a
proceeding by monition for the recovery of a salary assigned by
the bishop without the consent of the incumbent, the incum-
bent being resident on his benefice, and discharging the duties

generally, but desirous of the assistance of a curate. 3 B. § C.

47- See I and 2. W. 4. c. 45. for certain provisions as to the

augmentation of small vicarages and curacies.

Every clergyman that officiates in a church (whether incum-
bent or substitute) is in our liturgy called a curate. Curates
must subscribe the declaration, according to the Act of Uni-
formity, or are liable to imprisonment, &c, See tits. Clergy*
man, Parson, Advotvson, Chaplain, &c.

CURFEU, Fr. couvrir, to cover ; feu, fire.] A Ml which
rang at eight o'clock in the evening, in the time of William
the Conqueror ; by which every person was commanded to rake

up or cover over his jire, and put out his light and in many
places of England at this day, where a bell is customarily

I rung towards bed- time, it is said to ring curfew. Stonvs
Annals.

In the Welch language, curfa sign i ties a heating; also a
stroke. Richards's Anfupue Lingua? Britannicai Thcsauru.\.

CURIA, court.
-

] Applied to all courts of justice, &c. It

is sometimes taken for the persons, as feudatory and other
customary tenants, who did their suit and service at the court

I of the lord. Kennett's Paroch. Aniiq. 1 39. And it was usual

for the kings of England, in ancient times, to assemble the
bishops, peers, and great men of the kingdom to some parti-

cular place, at the chief festivals in the year ; and this assembly
is called by our historians curia. And it was called solemnis

curia, auguslalis curia, curia publico-, &c. See tits. Court,

Uittvnagvmote.

Curia advisare vult. Is a deliberation which a court of

judicature sometimes takes, where there is any point of diffi-

culty, before they give judgment in a cause. New Booh, Eritr,

And when judgment is stayed, upon motion to arrest it, then
it is entered by the judges curia advisa re vult. Shvp, Kpit.

()S-J. And this entry is made when the court, after the argu-

ment of a case, take time to consider their judgment.

Curia Cursus AQiLflE. A court held by the lord of the

manor of Gravesend for the better management of barges and
boats using the passage on the river Thames from thence to

London, and plying at Gravesend bridge, &c. mentioned in

stat. 2 G. 2. c. 26*

Curia Claudknda. A writ to compel another to make a

fence or wall, which he ought to make between his land and
the plaintiffs, on his refusing or deterring to do the same.
Reg. Orig. 155. This writ doth not lie but against him who
hath a close adjoining to the plaintiff's land, who is obliged to

inclose it; and it lieth not but for him who hath a freehold,

&c. It may be sued before the sheriff in the county court, or

in the Common Pleas; and the judgment is to recover the

inclosure and damages* Netv Nai. Br. 282, 283. But if the

occupier of a close adjoining to mine, ought to repair the fence

between the closes, and do not, and his cattle stray into my
close and do damage, I may distrain them damage feasant, or
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drive them out, and bring an action of trespass. If my cattle

stray into his close and do damage, he has not a right to dis-

train them, nor can he support trespass against me for the

same. Should my cattle after straying into his close, stray out

of the same into any highway, or other place, and be lost, or

trespass in the grounds of a third person, and be by him dis-

trained damage feasant, and kept till replevied, or I have made
satisfaction, I may maintain an action against the defaulter, i e.

against the occupier of the adjoining close, for not repairing

his fence, whereby such damage hath happened to me. The
writ of curia elandaula therefore is grown out of use. See tit.

Trespass.

Curia Domini. The lord's house, hall, or court, where all

the tenants attend at the time of keeping courts.

Curia Penticiahum. Is a court held by the sheriff of

Chester, in a place there called the Pendice, or Pent ice : and it

is probable its being originally kept under a pent-house, or

open shed covered with boards, gave it this denomination.

—

Blount,

CURNOCK, a measure containing four bushels, or half a

quarter. Flcta, lib. 2. c. 12.

CURRENCY. The stat, 6 G. 4. c. 79- enacts that the

currency of Great Britain shall become and be the currency of

the United Kingdom. All receipts, payments, contracts, and
dealings shall be made according to such currency, and shall be

held to be so made, unless the contrary be proved. § 1. All

contracts, debts, &c, in Irish currency, made or contracted

previous to January I S^(i, shall be carried into effect, and
satisfied by payment in British currency of 12-I'$ths of the

amount according to Irish currency* | 2, All duties and
public revenues, and all funds and public debts, shall be esti-

mated in British currency, and the accounts thereof kept

accordingly. § S. But not to affect the real value in gold or

silver coin of the public revenues, or of any sums in any act of

parliament, or any franchise, &c«, resulting from lands of any
specified value. § 4. To provide for the payment of fractions

of a penny, British currency, resulting from the conversion of

Irish currency into British. § 5.—and for payment, in British

copper coin, of sums under I2d. Irish currency. § 5—13. On
converting Irish stocks into British, all pence and fractions of

id. of the principal sum shall be paid with the dividends at the

Bank of Ireland. § 6, J. Where annual sums charged on con-

solidated fund in Irish currency are converted into British,

the Treasury may add sufficient to prevent fractions of a penny.

§ 8. Contracts may be made according to any foreign cur-

rency, § 9- Debts, &c, by implication of law, declared within
the meaning of the act. § 10. On proclamation, British silver

and gold coins shall be current in Ireland at the same rate of

pence as in Great Britain, and not according to the rate of

Irish copper coin. § 11. And Irish copper coin shall be

brought to the bank of Ireland, and exchanged for British

copper coin, at the rate of [2d. British for 1 3d- Irish, and the

Irish copper coin shall cease to circulate, § 12. Publication of

act, and explanation thereof, and tables of currency, may be

distributed by order of the Treasury. § l6\

CURRICULUM. The year or course of a year. Actum
est hoc annorum Dominisce incarnattonis quatuor quinquagenis

et quinquies, quints lustris, et tribus curriculis. This is the
year 1028: for four times 50 make 200, and five times 200
make 1000. Then five lustra are twenty-five years, and three

curricuti three years, making in all the very vear. Blount.

CURRIERS. See Tanners.
CURSING. See Swearing.
CURSITORS, clerici fie cursuJ] Clerks belonging to the

Chancery, who make out original writs, and are called clerks

of course, in their oath appointed, IS Ed. 3. si. 5. There are
of these clerks twenty-four in number, which makes a corpo-

ration of themselves: and to each clerk is allotted a division of
certain counties, in which they exercise their functions. 2 Inst.

670. See tit. Process.

CURSONES TERR.^. Ridges of land.

CURTESY OF ENGLAND, curialitatis AngSm^ h
where a man taketh a wife seised in fee- simple, or fee-tail

general, or as heiress in special tail, and hath issue by her, male
or female, born alive, which by any possibility may inherit,

and the wife dies, the husband holds the lands during his life,

and is called Tencns per legem Angliee, or tenant by the curtesy

of England. See tit. Tenures, III. 9. Though this is called

the curtesy of England, it appears to have been the established

law of Scotland, where it was called curialiias. It is likewise

used in Ireland, by virtue of an ordinance of Henry III. So
that probably the word curtesy is in this sense understood

rather to signify an attendance upon the lord's courts} than to

denote any peculiar favour. See 2 Com. 126.

Four things are requisite to give an estate by the curtesy,

viz., marriage, seisin of the wife, issue, and death of the wife,

Co. Lit. 30. If the land descend to the wife after the husband

hath issue by her, or if the issue be dead at the time of her

death, being born alive, the husband shall be tenant by the

curtesy. Also if a child is born alive, it is not material whether

it is baptized, or ever heard to cry, to make the husband tenant

by the curtesy : for if it is born alive, it is enough, By. 25:

8 Rep. 34,

The words in the general editions of Littleton , ] Inst. 20.

are oijes ou vife, but in Letton and Michlinia's edition they are

neez vif, and are translated by Lord Coke, born alive.

But the child must be such as by possibility may inherit

;

and therefore if land be given to a woman, and the heirs male

of her body, and she takes husband, and hath issue a daughter,

and dies, as this issue cannot possibly inherit, the husband shall

not be tenant by the curtesy. Terms de la Lei/.

If the child is ripped forth of the mother's belly, after her

death, though it be alive, it will not cause tenancy by the

curtesy; for this ought to begin by the issue3 and be consum-

mate by the death of the wife, and the estate of tenant by the

curtesy, should avoid the immediate descent. Ibid. A man
shall not be tenant by the curtesy of a bare right, title, use,

reversion, &c, expectant upon an estate of freehold, unless the

particular estate is determined during the coverture; nor of a

seisin in law: but if a wife dies before a rent becomes due, or

in the case of an advowson, before the church becomes void, the

husband shall be tenant by the curtesy, though the wife had

only a seisin in law ; for in this rase no other seisin could be

attained. F. N. B. 149: Co. Lit. 29, 30. 40.

Though in strictness of law there cannot be curtesy of trusts,

yet since Lord Cokes time our courts of equity have allowed

curtesy, both of trusts and other interests, which, though in law

mere rights and titles, are deemed estates in equity; and made

to conform to many of the rules and consequences incident to

estates in law. See in 1 Ath 603. the case of Cashbourn v,

English, in which Ilardn icke, C. decreed curtesy of an equity

of redemption. See S. C. more fully reported in Fin, tit.

Curtesy, (E.) pi. 23. However, a wife may in point of benefit

have a trust of inheritance, which may be so declared as to

prevent curtesy ; as by directing the profits, during the wife's

life, to be paid for her separate use ; for in such case the inten-

tion to exclude the husband from curtesy is manifest, and he

cannot have an equitable seisin. $ Atk. 715. It is also proper

to remark, that though curtesy out of a trust is allowed, yet

dower has been refused, a distinction not easily reconcileable

with reason, however settled by the current of authorities. See

] Inst. 29 a. ; n. 6.

As to curtesy in titles and officers of honour, see I Inst, 29*

and Mr* Margrave's learned notes there, by which it seems

that no such curtesy can take place, though the question

appears not to be settled, a decision having been repeatedly

avoided thereon.

There is no tenancy by the curtesy of copyhold lands, except

there he a special custom for it. B ut in gavelkind lands, a

husband may be tenant by the curtesy without having issue.

1 Inst. 30, But it is only of a moiety of the wife's land, and

ceases if the husband marries again. Robins. Gavclk. I % cA.
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Where a husband is entitled to this tenancy, if after the wife
is an idiot, and her estate in the land found : when she dies he
shall not bo tenant by the curtesv, for the king s title bv rela-
tion prevents it. Vhnd. 263. 'if the wife be" seised in fee of
lands, and attaint of felony, but have issue by her husband,
and she is hanged, &c, it is said the husband shall be a tenant
by the curtesy, but yet the land will be forfeited, according to
Kitch. 159- g J Ed. 3. c. 49.
A woman seised of land had two daughters, and covenanted

to stand seised to the use of E., her eldest daughter in tail, on
condition that she should pay to her other daughter within a
certain time 3007. And if £. made default, or died without
issue before such payment, then the land to go to the second
daughter

; the mother dying, E. took a husband, and had issue,
and died afterwards without any issue living, before the day of
payment: it was here held that her husband should be tenant
by the curtesy. 1 Leon. ca. 233. See Kilch. 1 59.
CURTEYN, curlana.~\ The mime of King Edward the

Confessors sword: which is the first sword carried before the
kings of England at their coronation : and it is said the point
of it is broken as an emblem of mercy. Mat. Paris in Hen. III.
CURTILAGE, curtilagium, from the Fr. cour, court, and

and Sax. leagh, locus.~] A court-yard, back-side, or piece of
ground lying near and belonging to a dwelling-house. See
fiats. 4- Ed. I. c. 1 : 35 H. 8. c. 4: 6 Rep. 6*4

: and Spelm.:
7 and 8 G. 4. c. 2Q. § 13 ; by which latter act it is declared that
no building, although within the same curtilage as the dwelling-
house, and occupied therewith, shall be deemed part of the
dwelling-house, for the purposes of burglary, Sec, unless there
is a communication immediate, or by a covered-iu way with the
house. And though it is said to be a yard, or garden, be-
longing tn a house, it seems to differ from a garden, for we tint],

cum quodtim gardino et eurtllagio. 15 Ed. 1. n. 34. See tits.

Bur" tart/, Ba itd In2
( I iffILES TE RR/E. Court Lands. It is recorded that

among our Saxon ancestors, the Thanes or nobles who pos-
sessed bocktand, or hereditary lands, divided them into inland
and outland : the inland was that which lay most convenient
for the lord's mansion house, and therefore the lords kept that
part in their own hands, for the support of their families, and
for hospitality : afterwards the Normans called these lands
terras dontinicates, the domains, demesnes, or lord's lands: the
Germans termed them terras indominicatas} lands in the lord's

own use: and the Feudists, terras curtifes, binds appropriate to

the court or house of the lord, Spelm. of Feuds, c. 5.

CUSTANTIA, custagium t
~] Costs.

CUSTODE AD M 1 TTE NIK), C LISTODE AM O-
VENDO. Writs for the admitting or removing of guardians.

R$g. Grig.

CUSTODES LIBERTATJS ANOLLE AUTHO RI-
TATE PARLIAMENT!. The style in which writs and all

judicial processes were made out during the grand rebellion,

from the murder of King C harles L till the usurper Oliver

was declared Protector, ike.; mentioned and declared traitorous

bv stat. ] 2 Car. 2 c. 3-

'CUSTODIAM or CUSTODIAM LEASE. A lease,

from the crown, under the seal of the Exchequer, by which the

custody of lands, &c. seized into the king's hands, is demised

or committed to some person as custodee or lessee thereof.

See 4 Inst. c. 1 L f. Ill : Howard on the frisk Revenue.

These custodians take place (chiefly in Ireland) either in

the case of debts due to the crown, and of grants by the crown,

of lands, rectories, tithes, &c. ; or upon outlawries in civil suits

between party and party ; when lands and tenements of the

party outlawed (after an inquisition taken upon a special capias

uilagatitm and returned into the Exchequer) are committed

(during pleasure) to Ike custodi/ of the plaintiff for satisfying

his debt, under a nominal rent of 5s. in cases of debt, and 10s.

in cases of trespass, payable to the crown. See Conwy s Cus-

todiam Reports (Dublin, 1795), and this Diet. tit. Outlawry.

CLbTOM, consucludor\ Ls a law not written, established
by long usage, and the consent of our ancestors. No law can
oblige a free people without their consent 3 so wherever they
consent and use a certain rule or method as a law, such rule,
&c. gives it the power of a law ; and if it is universal, then it

is common law: if particular to this or that place, then it is

custom* 3 Salfc. 112. As to the rise of customs, when a
reasonable act once done was found to be good and bene-
ficial to the people, then they did use it often, and, by frequent
repetition of the act, it became a custom ; which being con-
tinued without interruption time out of mind, it obtained the
force of a law, to bind the particular places, persons, and things
concerned therein. Thus a custom had beginning, and grew
to perfection.

To make a particular custom good, the following are neces-
sary requisites.

1. Antiquity.—That it have been used so long, that the
memory of man runneth not to the contrary. So that if any
one can show the beginning of it, within legal memory, that is

within any time since the first year of Richard L, it is no good
custom. For which reason no custom can prevail against an
express act of parliament, since the statute itself is a proof of a
time when such a custom did not exist. Co. Lit. 11& There-
fore a custom that every pound of butter sold in a certain mar-
ket, should weigh eighteen ounces, is bad ; being directly con-
trary to slat. 1 3 and 14? Car. 2. c. 26",, which directs it to contain
sixteen ounces. 3 Term Rep. 271.

2. It must have been continued. Any interruption would
cause a temporary ceasing; the revival gives it a new begin-
ning, which will be within time of memory, and thereupon the
custom will be void. But this must be understood with regard
to an interruption of the right; for an interruption of the
possession only for ten or twenty years will not. destroy the
custom. Co. Lit. Ilk As if the inhabitants of a parish have
a customary right of watering their cattle at a certain pool, the
custom is not destroyed, though they do not use it for ten years

;

it only becomes more difficult to prove: but if the right he any
how discontinued for a day, the custom is quite at an end.

3. It must have been peaceable, and acquiesced in ; not sub-
ject to contention and dispute. Co. Lit. 114. For as customs
owe their original to common consent, their being immemorially
disputed, either at law or otherwise, is a proof that such con-
sent was wanting.

4. Customs must be reasonable (Lit. § 212.), or rather, taken
negatively, they must not be unreasonable. Which is not
always, as Sir Edward Coke says (1 Inst. 62.), to be under-
stood of every unlearned man's reason, but of artificial and
legal reason, warranted by authority of law. Upon which
account a custom may be good, though the particular reason of
it cannot he assigned ; for it sufheeth, if no legal reason can be
assigned against it. Thus a custom in a parish, that no man
shall put his beasts into the common till the third of October,
would be good ; and yet it would be hard to show the reason
why that day in particular is fixed upon, rather than the day
before or after. But a custom that no cattle shall be put in
till the lord of the manor has first put in his, is unreasonable,
and therefore bad ; for peradventure the lord will never put in

his ; and then the tenants will lose all their profits. Co.
Copyh. § 33.

5. Customs ought to be certain. A custom, that lands shall
descend to the most worthy of the owners blood, is void : for
how shall this worth be determined ? 13 ut a custom to descend
to the next male of the blood, exclusive of females, is certain,
and therefore good. 1 Rol. Abr. 565. A custom to pay two-
pence an acre in lieu of tithes, is good ; but to pay sometimes
two-pence, and sometimes three-pence, as the occupier of the
land pleases, is bad, for its uncertainty. Yet a custom to pay a
year's improved value for a fine on a copyhold estate, is good ;

though the value is a thing uncertain ; for the value may he
ascertained at any time ; and the maxim of law is, id cerium
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est, quod cerium reddi potest.— A. custom that poor house-

keepers shall carry away rotten wood in a chase is bad j
being

too vague. 2 Term Rep. 758.

6. Customs, though established by consent, must be (when

established) compulsory; and not left to the option of every

man, whether he will use them or no. Therefore a custom

that all the inhabitants shall be rated toward the maintenance

of a bridge, will be good; but a custom that every man is to

contribute thereto at his own pleasure is idle and absurd ; and

indeed no custom at alb

7. Lastly, customs must be consistent with each other: one

custom cannot be set up in opposition to another. For ii both

are really customs, then both are of equal antiquity, and both

established by mutual consent; which to say of contradictory

customs is absurd. Therefore if one man prescribes that by

custom he has a right to have windows looking into another's

garden, the other cannot claim a right by custom to stop up or

obstruct those windows: for these two contradictory customs

cannot both be good, nor both stand together. He ought

rather to deny the existence of the former custom. 9 Rep- 58.

See Doug. 190.

As to the allowance of special customs. Customs in deroga-

tion of the common law must be construed strictly. This rule

is founded upon the consideration that a variety of customs in

different places upon the same subject is a general incon-

venience: the courts therefore will not admit such customs, but

upon the clearest proofs. 1 Term Rep. 4(36\ Thus by the

custom of gavelkind, an infant of fifteen years may by one spe-

cies of conveyance (called a deed of feoffment) convey away

his lands in fee-simple. Yet this custom does not empower

him to use any other conveyance, or even to lease them for

seven years, for the custom must be strictly pursued. C. Cap.

§ 33. All special customs must yield to the kings prerogative.

Therefore if the king purchases land of the nature of gavelkind,

where all the sons inherit equally ;
yet on the king's demise,

his eldest son shall succeed to those lands alone. Co. Lit. 15.

See tit. King.

But though customs are to be construed strictly, yet, says

Lord Coke, they are not to be confined to literal interpretation ;

for if there be a custom within any manor that copyhold lands

may be granted in fee-simple, under that custom they may be

granted to one and the heirs of his body, or for life or years or

any estate whatever ; on the maxim cui licet quod majus non

debet quod minus est non licere. So under a custom that copy-

hold lands may be granted for life, by the same custom they may

be granted during widowhood, but not e con verso, because an

estate during widowhood is less than an estate for life. Co.

Cop. § 33.

A custom contrary to the public good, or injurious to a mul-

titude, and beneficial only to some particular persons, is repug-

nant to the law of reason, and consequently void. 2 Danv. 424.

427. Customs ought to be beneficial to all, but may be good

where against the interest of a particular person if for the

public good. Dyer, 60. A custom is not unreasonable for

being injurious to private persons or interests, so as it tends to

the general advantage of the people* 3 Salk. 112.

By custom the ordinary meaning of a word may be altered ;

e. g. parol evidence is admissible to show that the wTord

thousand in a lease means, by the custom of the country, twelve

hundred. 3 Barn. # AdoL
A custom alleged by churchwardens of a parish to set up

monuments, &c. in a church, without the consent either of the

rector or ordinary, declared to be illegal. Beekwilh v. Harding,

I Barn. $ A. 508.

An immemorial custom to have no churchwardens, and for

the duties of the office to be performed by overseers of the

poor, is bad, for overseers have not existed immemorially, and

there must have been always duties for churchwardens to per-

form. 2 Barn. cy Ado/. 197- A custom that there shall be a

select vestry of an indefinite number of persons continued by

election of new members made by itself, and not by parishioners,

is valid til law. 7 Bam. $ C. 7^5.

A custom may be good in some cases where a prescription is

not : but customs that are good for the substance and matter of

them, may yet be bad for the manner : if they are uncertain,

or mixed with any other custom that is unreasonable, &e
2 Buhl. 166: ZBrownL 198.

Custom is, and must always be, alleged to be in many persons;

and so it may be claimed by copyholders, or the inhabitants of a

place, and when it is claimed it must be as within such a county,

hundred, city, borough, manor, parish, hamlet, &c, Co* Lit.

110. 113: 4 Rep. 31. A good custom or prescription hath the

force of a grant ; as where one and his ancestors have had a

rent time out of mind, and used to distrain, &c. But a custom

tli at begins by extortion of lords of manors, is judged wanting

a lawful commencement, and therefore void : and where custom

is amongst many, and they are all dead but one, the custom Lt

gone. P/owd.322: Dijer, 199*

General customs which are used throughout England, and

are the common huv, are to be determined by the judges: hut

particular customs, such as are used in some certain town,

' borough, city, &c. shall be determined by a jury. Doct. § Stud,

c. 7. 10: 1 Inst. 1 10. Consuetudo pro lege servalur, &c. Faith

Bradan3 lib. 3. c. 3. And custom is said to be altera lex: but

the judges of the court of B. R. or C. B. can over-rule a ens.-

torn though it be one of the customs of London, ifit be against

natural reason, &c. 1 Mod. 2\2 t

The law takes particular notice of the custom of Gavelkind

and Borough English (Co. Lit. 175.) ; and there is no occasion

to prove that such customs actually exist, but only that the

lands in question arc subject thereto. All other private cus-

toms must be particularly pleaded (Lit. § 265.) ; and as well

the existence of the custom must be shown, as that the thing

in dispute is within the custom alleged. The trial in both

j
cases is by a jury of twelve men, and not by the judges, except

the same particular custom has liefore been tried, detennined

and recorded in the same court. Doct. $ Stud. 1. JO:

1 Comm. 76.

See farther title Prescription, and as to particular custom!

relative to Inheritance, Dower, &c, see tits. Copt/hold, Gavel-

kind, &e.

The Customs of London differ from all others in paint

of trial; for if the existence of the custom be brought in qut-tMi.

it shall not be tried by a jury, but by certificate of the lord

mavor and aldermen, bv the mouth of the recorder. C'ro.

Car. 516'. Unless it be such a custom as the corporation ltsdl

is interested in ; as a right of taking toll, &c. ; for then the

law* permits them not to certify in their own behalf. Bub. $&,

And when a custom has once been certified by the recorder, the

judges will take notice of it, and will not suffer it to be certified

a second time. Dough 365. As to the form in which the

recorder shall certify a custom, see 1 Burr. 248. and title Certt-

Jicate.

These customs of London relate to divers particulars, with

regard to trade, apprentices, widows, orphans. Sic. As to the

custom relative to the distribution of a freeman's estate, and

which now, in consequence of slat. 11 G. 2. c. 18- § 37* extends

only to cases of intestacy, or express agreements made in con-

sideration of marriage, see tit. Executory V. p. As to the custom

of Foreign Attachment, see tit. Attachment Foreign. As tt> the

custom of a feme covert being a sole trader, see tits. Huron <y

Feme, Bankrupt.—And farther in more particular detail, us to

the general and local customs of London, see this Diet, under

tit. London.

It is said, 1 Ro. Bep, I Of), that the courts at Westminster of

course take notice of the customs of London, but not of any

other place. But this is only where they have been certified*

See ante tit. Custom.

The customs of London are confirmed by act of parliament.

8 Rep, 126: Cro. Car. 347-
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The Custom of Merchants, Lex Mercatoria.'] A par-

ticular system of customs used only among one set of the kind's
subjects

;
which, however difierent fromthe rules of the com-

mon law, is yet ingrafted into it, and made part of it : being
allowed for the benefit of trade, to be of the utmost validity in
all commercial transactions ; for it is a maxim in law that
atitibet in arte sua credendnm est. 1 Comm. 75.

ft seems that this Custom of Merchants is only so far con-
sidered as law, that it affords the rule of construction in cases
of contracts, agreements, &c. t and other transactions in trade
and commerce. Mr. Christian, in his note on the above pas-
sage of the Commentaries, truly remarks, that the lex merca-
toria, like the /ex el consuctudo parliament!, describes only a
great division of the law of England, The laws relating to

bills of exchange, insurance, and all mercantile contracts, are
as much the general law of the land, as the laws relating to
marriage or murder. And the opinion of Mr. Justice Foxier is,

that the Custom of Merchants is the general law of the king-
dom, and therefore ought not to be left to a jury after it has
been settled by judicial determination. 2 Burr. 1226.
The Custom of Merchants is likewise understood to compre-

hend the Usage of Merchants, which generally governs mer-
cantile questions, where no positive law points out the rule for

decision : and therefore the courts at Westminster have fre-

quently granted a new trial where the verdict of a jury has
militated against the custom or usage of merchants. Rex v.

Milter, 6 Term Rep. 26*8, And the courts have frequently
received evidence of this usage of merchants. See the cases

collected, Bac. Ab. ml 5. 383. (7th ed. by Gwillim & Dodd.)
See farther, more particularly as to the cilect and influence

of tliis Custom of Merchants, under Bankrupt, Bill ofExchange,
Factor, Insurance, Partnership, and other titles in this Diet
Customs on Mjcuch andize. These are enumerated,

(1 Comm. 313.) among the perpetual taxes ; and are there ex-
plained to be the duties, toft, tribute, or tariff, payable upon
merchandize exported and imported.

The considerations, says the Commentator, upon which this

revenue, or the more ancient part of it which arose only from
exports, was invested in the king, were said to be two.— 1< Be-
cause he gave the subject leave to depart the kingdom, and to

carry his goods along with him.—2. Because the king was
bound of common right to maintain and keep up the ports and
havens , and to protect the merchants from pirates. Dyer, 1 65.

Some have imagined they were called with us customs, because
they were the inheritance of the king, by immemorial usage,
and the common law. and not granted him bv anv stat Dr/. \:>.

pt. 21. But Sir Edward Coke, 2 58, 9. hath dearly
shown that the king s first claim to them was by grant of par-
liament 3 Ed. I. And indeed this is in express words con-
fessed by stat. 25 Ed. I* c. 7»j wherein the king promises to

take no customs from merchants without the common assent of
the realm, "saving, to us and our heirs, the customs on wool,

skins, and leather, formerly granted to us by the commonalty
a ft>resaid

,

" Th ese were formerly called the heredi tary (Custom

s

of the Crotm, and were due on the exportation only of the saitl

three commodities, and of none other ; which were styled the

staple commodities of the kingdom , because they were obliged

to be brought to those ports where the king's staple was estab-

lished, in order to be there first rated and then exported,

Dane, f). They were denominated in the barbarous Latin of

our ancient records, eusiuma ; not consuetttdines, which is the

language of our law, whenever it means merely usages. The
duties on wool, sheep skins, or wool-fells, and leather, exported,

were called custuma antitfua sire magna : and were payable

by every merchant, as well native as stranger ; with this ditler-

ence, that merchant-strangers paid an additional toll, viz. halt'

as much again as was paid by natives. The custuma parea et

noua were an impost of 3d. in the pound, due from merchant-

strangers only, for all commodities as well imported as exported;

which was usually called the aliens* duty, and was granted in

'II Ed, l. J. fust. 2[). But these ancient hereditary customs,

vol. I.

especially those on wool and wool. fells, came to be of little
account, when the nation became sensible of the advantages of
a home manufacture, and prohibited the exportation of wool
hy slut \\ Ed. 3. c.U See Bac. Ab. tit. Smuggling (BX
(eel. by Gwillim & Dodd.)

S V

There is also another very ancient hereditary duty belonging
to the crown, called the prisage or butlerage of wines; which
is considerably older than the customs, being taken notice of in
the great roll of the Exchequer, 8 R. 1. still extant. Madox,
Hist. Ext h. :>H). 532. Prisage was a right of taking two tons
of wine from every ship (English or Foreign) importing into
England twenty tons or more ; one before, and one behind, the
mast : which by charter of Ed. 1. was exchanged into a duty
of 2s. for every ton imported by merchant strangers, and called
butlerage, because paid to the kings butler. Dav. 8 : 2 Butst,
254: Com. Journ. 27 Apr. 16'89. The duty of prisage and
butlerage was granted to Lord George Fitzroy and his heirs
male by Charles IT, and in 1806' was vested in the Duke of
Grafton, and was purchased by the Treason* for h,S?0/. and bv
49 G. 3. c. 79* was abolished. See Bac. Ab. vol. 7- 337-

( 7 th ed')
Other customs payable upon exports and imports were dis-

tinguished into subsidies, tonnage, poundage, and other imposts.
Subsidies were such as were imposed by parliament upon anv
of the staple commodities before mentioned over and above the
custuma antiqua el magna : tonnage was a duty upon all wines
imported, over and above the prisage and butlerage aforesaid

:

poundage was a duty imposed ad valorem, at the rate of 12d. in
the pound on all other merchandize whatsoever, and the other
imposts were such as were occasionally laid on by parliament,
as circumstances and times required. Danv. ] ], i 2.

These distinctions are now in a manner forgotten, except by
the officers immediately concerned in this department : their
produce being in effect all blended together, under one denomi-
nation of The Customs.
By these we understand at present a duty or subsidy paid by

the merchant, at the quay, upon imported as well as exported
commodities, by authority of parliament; unless where, for
particular national reasons, certain rewards, bounties, or draw-
backs,, are allowed for particular exports or imports. Those of
tonnage and poundage, in particular, were at first granted, as
the old statutes (and particularly I Eliz. 19.) express it, for
the defence of the realm, and the keeping and safeguard of the
seas, and for the intercourse of merchandize safely to come into
and pass out of the same. They were at first usually granted
only for a stated term of years, as, for two years, in 5 R. 2.
Dav. 12 ; but in Henry the Sixth's time, they were granted him
for life by a statute in the thirty-first year of his reign ; and
again to Edward IV, for the term of his life also: since
which time they were regularly granted to all his successors
for life, sometimes at the first, sometimes at other subsequent
parliaments, till the reign of Charles the First.

Upon the restoration, this duty was granted in England to
King Charles the Second for life, and so it was to his two im-
mediate successors ; and by three several stats, 9 Anne, c. 6'

:

1 G. 1. c. 12 : 3 G. I. c. 7 I it was made perpetual and mort-
gaged for the debt of the public The customs thus imposed
by parliament were, till the stat. 27 G. 3. c. 13. contained in

two books of rates, set forth by parliamentary authority.

By stat. 27 G. 3. c. 13. all the former statutes Imposing ilu-

ties of customs and excise were repealed with regard to the
quantum of the duty ; and the two books of rates above-men*
tioned were declared to be of no avail for the future; but all

the former duties were consolidated, and were ordered to be
paid according to a new book of rates annexed to that statute.

Bullion, and some fewT other commodities, may be imported
duty-free. All the articles enumerated in the tables or book of
rates pay upon importation or exportation the sum therein spe-

cified, according to their weight, number, or measure. And all

other goods and merchandize, not being particularly enumerated
or described, and permitted to be imported and used in Great
Britain, shall pav upon importation a certain dutv ad valorem,

2 x
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or for every 100/. of the value thereof; hut subject to a draw-

back upon exportation. Very few commodities pay a duty

upon exportation ; but where that duty is not specilied in the

tables, and the exportation is not prohibited, all articles may be

exported without payment of duty, provided they are regularly

entered and shipped; but on failure thereof, they are subject

to a duty ad valorem. And to prevent frauds in the represen-

tation of the value, in cases either of importation or exportation,

a very simple and equitable regulation is prescribed, viz. the

proprietor shall himself declare the value, and if this should

appear not to be a fair and true estimate, the goods may be

seized by the proper officer ; and four of the commissioners of

the customs may direct that the owner shall be paid the price

which he himself fixed upon them, with an advance of 10/. per

ecu/., besides all the duty which he may have paid; and they

may then order the goods to be publicly sold, and if they raise

any sum beyond what was paid to the owner, and the sub-

sequent expenccs, one half of the overplus shall be paid to the

officer who made the seizure, and the other half to the public

revenue.

A very great number of acts of parliament were from time

to time passed to prevent frauds in this branch of the revenue,

as well as in the excise
;
and, which at one time was more to be

wished than hoped, general acts restraining every fraud, and

containing every regulation, with a precise statement of the

punishment for each offence have lately been passed, of which

the following is a very abridged summary:—
The stat. 6 G. 4. c. 105. repealed all former acts relating

to the customs, as well of the Irish as British legislature, pre-

paratory to the enacting a new system applicable to the whole

of the United Kingdom. By 6 G. 4. & 111. new Duties of

Customs were granted accordingly on goods imported into or

exported from, or carried coastwise in any part of Great

Britain and Ireland; some of these duties are altered or repealed

by subsequent acts- 7 & 4. c. c. 48. 53 : 8 G. 4. c. 56: 9 G. 4.

c. t\ (>(>. 76'
: 10 G. 4. c. c. 23. 43. The only articles exempted

from these duties are diamonds, bullion, fresh fish, turbots and

lobsters, plants, trees or shrubs, alive : salt, medals of gold or

silver, and specimens of natural history. The warehwtsing of

goods imported for home consumption, so as to secure the duties

payable on importation, without calling for payment till the

goods are finally taken into the market, is regulated by stat.

() G. 4. c. 112. The Commissioners of the Treasury are em-
powered to appoint by warrants certain ports to be warehousing

ports, and therein certain warehouses, either of special or ordi-

nate security ; the first being intended for more effectual

security against the introduction into the English market of

prohibited merchandize imported only for re-exportation, the

other having merely in view the safe deposit of the goods, and

ensuring payment of the duties. To secure these duties a bond

is given either by the proprietor of the warehouse, for payment
within three years of the full duties of importation, on all

goods which shall be warehoused therein, or otherwise for the

exportation thereof ; or by the importer in respect of the par-

ticular goods, which is to be in force for three years and no

longer, and winch may be superseded by the bond of the pur-

chaser, in case of sale without removal. By C G. 4. c. 113.

certain Bounties and allowances of customs were granted and

made payable on a few articles (sugar [refined] being the most
• important). Certain specific duties' payable on goods imported

from places, formerly within the limits of the South Sea Com-
pany's trade (under acts 55 G. 3. c. 57- § 5— 11. $ c 141.) are

expressly continued in force by stat. 7 6. 4. c. 48. § 52. That
act also continues in force the act 4 G. 4. e. 47. as amended by
5 G. 4. t\ L (usually called the Reciprocity Acts), by which the

king in council may authorize the importation and exportation

of guilds in Joreign vessels of any country on payment of like

duties as are payable in case of goods imported, &c. in British

vessels, proof being first given that goods are allowed to be im-
ported into the foreigner's country in British ships, on like

reciprocal terms, thus affording relief from the high duties im-

posed by the general schedule of customs: duties in case of
importation into England* &c. in foreign vessels. The gross

produce of the customs* duties in Great Britain, which in 1792
very little exceeded sue millions> amounted in 1829 to very

nearly nineteen miliums. The re-payments, drawbacks, and
bounties, being only about a million and a quarter at each of

those periods. The official value of the imports, which in 379*2

were seventeen millions, amounted in I82yto upwards of forty.

two millions and a quarter. The exports, which at the former

period were about twenty-eight millions and a half (nearly

seventeen of which consisted of British produce and manufac-

tures), had in 1 829 increased to upwards of sixty-six millions

;

fifty-five millions and a half being of British produce and
manufactures.

The Management of the Customs is regulated by stat.

6 G. 4. c. 106. (amended by 7 G. 4. c. 48; 8 G. 4, c. 56:

9 G. 4. <?. 76 : &fid 10 G. 4. c. 43.) under the direction of thir-

teen commissioners for the united kingdom, and four assistant

commissioners for Scotland and Ireland ; the commissioners

and their assistants in those parts acting under the control of

the commissioners in England, who are themselves subject to

the immediate control of the Commissioners of the Treasury.

The Gknkual Regulations for the Customs arc continued

in stat. 0 G. 4. c. 107- amended by 7 G. 4. c. 4S : 8 G.4. c.56'.

58: 9 G. 4. c. 76. In these acts specific directions are given

for the entry, discharging, and shipping of all goods, inwards

and outwards ; with certain prohibitions and restrictions, as

to the importation and exportation of particular goods; also for

regulating the Coasting Trade, including in that term all

trade by sea, from any one part of the United Kingdom to any

other part thereof.

By stat. 6 G. 4. c. 108. (amended by 7 G. 4. c. 48 : S G. 4
c. 58 : 10 G. 4, c, 43.) for the prevention of smuggling, a great

number of regulations are made as to the size and conduct of

vessels and boats likely to be engaged in that illicit traffic, and

severe penalties and forfeitures are imposed on all transgressors,

Sce t i t . Smuggling

.

By stat. G G. 4. t\ KK). "for the encouragement of British

Shipping and Navigation/' (amended by 7 G. 4. c. 48: 8 GA.

c. 56: 9 O. 4. c. 76.) regulations are made as to the importation

and exportation of various articles, from various places in

British ships, or in foreign ships, of the country producing the

articles, &e. ; these are usually termed the Navigation Ads.

See that title in this Diet.

By stat. 6 G- 4 c. 1 1 4. " to regulate the trade of the British

Plantations/' (amended by 7 G. 4. c. 48 : 8 G. 4. c. 5(): and

9 G. 4. c. 76.) duties are imposed and directions gi\ren appli-

cable to the whole of that trade ; in which the East Indian Isle

of Mauritius is included upon the same footing as the \\ est

Indies.

The trade to the Isle of Man and the duties on articles

imported there, are regulated by stat. 6 G. 4. c. 115; see also

the stats, 6 G. 4. c. 107- § 17- 52. 67 : 7 G. 4. c. 48. § 11. 49:

8 G. 4. c. 56. §3 : 9 G. 4. c 7G. § 5. 27, 28 : and this Diet,

tit. Isle of Ma?i.

As to the superannuation fund, see stat. 51 G. 3. c. 55. for

England, and 52 G. 3. c. 60. for Scotland,

CUSTOMS AND SERVICES, belonging to the. tenure

of lands, are such as tenants owe unto their lords ; which being

withheld from the lord, he may have a writ of custom* and

services. Sec tits. Consuetudinibus <§ Servitiis*

CUSTOMARY FREEHOLD. See tit. Copyhold.

GUSTOS BREVIUM. A principal clerk belonging to tte

Court of Common Pleas, whose office is to receive and keep all

the writs returnable in that court, and put them upn files,

every return by itself; and to receive of the prot he-notariesm
the records of nisi priusy called the posteas ; for they arc first

brought in by the clerk of assize of every circuit to the protho-

notary, who enters the issue in the causes, to enter the judg-

ment': and four days after the return thereof, the prothono-

tary enters the verdict and judgment thereupon, into the roll*
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of the court
; whereupon he afterwards delivers them over to

the custos brevium, who binds them into a bundle. He makes
entry likewise of all writs of covenant, and the concord upon
every fine, and maketh fortli exemplifications, and copies of all

writs and records in his office, and of all fines levied.

The fines after they are engrossed are divided between the
custos brevium and the chirographer ; the chirographer always
keeps the writ of covenant and the note, and the custos brevium
the concord and the foot of the fine; upon which foot of the

fine the chirographer causeth the proclamations to he indorsed,

when they are proclaimed. This officer is made by the kings
letters patent, which were first granted by Charles II. in the
twenty-ninth year of his reign, to trustees for the Earl and
Countess of Lichfield, and for the issue of the countess in tail.

The persons at present entitled to the office acquired it by inhe-

ritance. By 6* G. 4. c. SJ). the Treasury is authorised to con-
tract with the persons beneficially entitled to the fees and
profits of the office for the purchase of their rights for such an-
nuity, charged on the consolidated fund, as the Treasury' shall

think fit, and after the confirmation of the agreement by parlia-

ment, the rights of the parties shall cease, and the annuity
shall be paid to such person or persons as would be entitled to

the fees, &c, if the act had not been made. See I W, 4. c. 58.

In the Court of King's Bench there is also a custos brevium el

rotulorum, who fileth such writs as are in that court filed, and
all warrants of attorney, &c, and whose business it is to make
out the records of nisi prius, &c. See tits, Ckirographer,
Common Pleas.

Custos Placitorum Corona. An officer which seems to

be the same with him we now call custos rotulorum. Bract.

Ub.2.c. 5.

Custos Rotulorum* keeper of the rolls or records of the

county. The officer who hath the custody of the rolls or
records of the sessions of the peace, and also of the commission
of the peace itself. He is always a justice of the peace of the

quorum in the county where appointed, and usually some per-
son of quality ; but he is rather termed an officer or minister
than a judge. Lamb. Eiren. lib. 4. c. H. p, 3J3. By stat.

;J7 //. 8. c. 1. (altered by stat. 3 and 4 Ed. o. c. 1. but restored
by 1 W. $ 3/. t\ 21.) the custos rotulorum in every county is

appointed by a writing signed by the kings hand, which
shall be a warrant to the lord chancellor to put him in com-
mission ; and he may execute his office by deputy, and hath
power to appoint the clerk of the peace, &c. See tit. Clerk of
the Peace. The custos rotulorum, two justices of the peace,
and the clerk of the peace, are to enroll deeds of bargain and
sale of lands of papists, &c. by S G. 1, c, 18* See tit. Papists.

Cl'STOS OK THE Sn KIT TALI TIES* ") c, ^
CUSTOB OP THE TEMPORALITIES, f

&e Gu^A^
CUT- PURSE* If any person clam et secrete, and without

the knowledge of another, cut his purse or pick his pocket, and
steal from thence to the value of 12d.f it is felony without
benefit of clergy, by stat, 8 Eliz. c. 4 ; but the capital part of the

offence is now repealed. See tit. Felony.

Cl_ TTS, Flat-bottomed boats, built low and comniodionsly,

used in the channel for transporting of horses. Stow. Annul.

/>. 412.

CUTTER OF THE TALLIES. An officer in the Exclus
qucr, to whom it belonged to provide wood for the tallies, and
to cut the sum paid upon them, &c. See tit. Exchequer.
CUVE, Fr.J A keeve, from whence comes keever, a tub or

vat for brewing. CoiveL

CYC LAS. A long garment close upwards, and open or

large below. See Matt. Paris. Anno 1236,

CYDER. Is one of the many articles liable to Excise-duties.

See tit. Excise.

CYNEBOTE. A mulct anciently paid by one who killed

another, to the kindred of the deceased. &pelman. Bhmnl.
CYIilCBRYCE, Sax.] Irruptio in ecclesiam. Leg. Eccl

Canidi Regis. See tit, Sacrilege.

D.
D A M

DA, Fn] A word affirmative for yes* Law French

Diet.

DAG. A gun : un dagg, a small gun, or hand gun* See

Haque.
DAGL'S or DAIS. The chief or upper table in a monas-

tery ; from a cloth called dais, with which the tables of kings

were covered.

DALMATICA, A garment with large open sleeves, at

first worn only by bishops, though since made a distinction of

degrees, so called, because it came originally from Dalmatia.

DA LI'S, DA ILLS, DA ILIA. A certain measure of

land. Et totam Dailiam marisci tarn de rossa, quam de prato,

fyc. Mon. Ang. torn. % p. 211. In some places it is taken for I

a ditch or vote, whence comes dale. The dali prati have been

esteemed such narrow slips of pasture as are left between the

ploughed furrows in arable land, which in some parts of Eng-

land are called doles ; the present Welsh use this word for

low meadow by the river side. And this seems to be the ori-

ginal name and nature of Deal, in Kent, where Csesar landed,

and fought the Britons: Cwsar ad Dolam bellum pugnavit.

CoweL

DAMAGES,
Damna.H This term signifies generally any hurt or hin-

drance that a man receives in hu> estate ; but particularly d

DAMAGES, I.

part of what the jurors are to inquire of and bring in. when
an action passeth for the plaintiff * for, after verdict given on
the principal cause, the jury are asked touching costs and
damages, which comprehend a recompense for what the plaintiff

hath suffered, by means of the wrong done him by the defendant.

Co. Lit. 257. The word damage is taken in lawjin two several

significations, the one properly and generally, the other rela-

lively ; properly, as it is in cases wherein damages are founded
upon the statutes where costs are included within the word
damages, and taken as damages.

But when the plaintiff declares for the wrong done to him
to the damage of such a sum, this is to he taken relatively for

the wrong which passed before the writ brought, and is as-

sessed by reason of the foregoing trespass, and cannot extend
to costs of suit, which are future, and of another nature.

10 Rep, 116, 117. See tit. Costs.

I. In what ActioJis Damages may be recovered^ and
against whom.

II. Jlow Damages are to be assessed> increased\ and miti-

gated.

III. Compensation to be made by hundreds, §c. for damage
riotously done in certain cases*

I* In what Actions Damages may be recovered, and against

2x2



DAMAGES, I. II.

whom.—In personal and mixed actions, damages were recovered

at common law ; but in real actions no damages were recover-

able, because none were demanded by the count or writ.

Whereas in actions personal the plain tin" counts ad dampntim

for the injury, and if he recovers no damages he hath no

costs, 10
*

Rep. 111. 117. In a personal action, the plaintiff

shall recover damages only for the tort (lone before the action

brought, and therein he counts for his damages; in a real

action he recovers his damages pending the writ, and there-

fore never counts for his damages. 10 Rep. 117* By the stat.

of Gloucester, (i Ed. 1. c. 1. damages are given in real actions,

assizes of novel disseisin, mort d ancestor, §c, and shall be

recovered against the alienee a disseisor, as well as against

the disseisor himself; and the demandant, shall have ot the

tenant likewise costs of suit, but not expenccs for trouble and

loss of time. 2 Inst. 288. See farther the said slat. 6 Ed. 1.

c. I ! st. 3 II. 7. c. 10 : 2 Inst. 284. 286: 2 Danv. Abr. 44-8.

No damages could be recovered at the common law, but

against the wrong doer, and by him to whom the wrong was

done. 2 Inst. 284.

Any person who, in the exercise of a public function void

of emolument (which he is compellable to execute, acting

without notice, and according to his best still and diligence,

with the best information he can obtain,) docs an act which

occasions consequential damages, is not liable to an action for

such damages. Therefore where the trustees of a turnpike

road, empowered to make water courses to prevent the road

from being overflowed, directed their surveyor to present a

plan for carrying off the water of an adjacent brook, and on

his recommendation ordered him to make a wide channel from

the road, gradually narrowing, and conducting the water into

the ordinary sluice ditches of the plaintiff's land, which were

insufficient' to discharge it, and his land was consequently

overflowed, it was held by the Court of C. P. that no action

lay against the chairman of the trustees who signed the order

for cutting the trench. Sutlon v. Clarke, 6 Taunton, 29* And
see 1 East, 555.

Damages shall be recovered in writ of admeasurement of

dower ; but not in a writ of admeasurement of pasture.

2 Danv. 4.57, In writ of partition, by one coparcener against

another, it is said no damages shall be had. In a formedon

no damages shall be recovered ; so in a nupcr obiit, writ of

account, writ of execution, &c. Ibid. 4*55, 45(i. Damages
and eosts are due in a writ of annuity ; and if the jury find for

the plaintiff, and do not assess damages, it will be error;

though he may after verdict release the damagesj and

take judgment for the annuity. 11 Rep. 56: Dyer, 320.

369.
In battery, imprisonment, and taking of goods, against three

persons ; one commits the battery, another the imprisonment,

the third takes the goods, all at one time, all are guilty of the

whole, and to be charged in damages. 3 Lev. 324. See 10

Rep. 66f (ti-

ll. Iloir Damages are to be assessed, increased, and mili-

gaied*— In real actions damages are assessed by writ of inquiry;

when the jury find the issue for the plaintiff, they are to assess

the damages. And in actions upon the case, &c. where

damages are uncertain, it is left to the jury to inquire of them.

In debt, whieh appears certain to the court what it is, the

damages assessed by the jury are small, in fact only nominal, as

one shilling; and the master in B. R. taxeth the costs, which

are added thereto, and called damages. I Lill. 390. When
judgment is given by default, in action of debt, the court is to

assess the damages, and not the jury; so if judgment by nil

dicit, in action of debt.

Where excessive damages have been given, or there hath

been any misdemeanor in executing a writ of inquiry, the

court hath sometimes relieved the defendant by a new wT rit of

inquiry. 2 Danv. 464. And where damages are excessive,

on motion the defendant may have a new trial. Style > 465

;

I Nets. Abr. 587- But in that case the damages ought not to

be weighed in a nice balance, but ought to be such as appear

at first blush to be outrageous, and indicate passion or partiality

in the jury ; and when a new trial is granted on this ground,

the former verdict stands as a security for the damages to be

given. See the cases on this subject collected, Tidd's Prac.QOQ.

(9th cd.) In trespass against two, one comes and pleads not

guilty, and it is found against him ; and afterwards another

comes and pleads the like, and is found guilty by another

inquest ; in this case, the first jury shall assess all the damages

for the trespass. New. Nat. Br. 256. Trespass against divers

defendants, they plead not guilty severally, and the jury finds

them all guilty ; the jury must assess the damages jointly, for

it is but one entire trespass, and nv^de joint by the declaration.

I I Rep. 5.

If action is brought for two several causes of action, one of

which is not actionable, if entire damages are given the verdict

is void; contra if the damages are severed. And where damage*

are entirely assessed, and they ought not to be given for some

part, no judgment can be given on the verdict. 10 Rep. 130.

But if the damages can be apportioned by reference to the

judge's notes, so that he can say what damages are given for

the good cause of action, the plaintiifmay abandon the rest, and

the objection is cured. Tidd's Prac 9I<). Where damages arc

awarded for delay of execution, and being kept out of the

money, they are usually assessed by allowing the party what

lawful interest he might have. 1 Salic. 20S.

For money lent, interest shall be given from the time the

money was payable to the time of liquidating the debt, by the

court's giving judgment. 2 Burr. 1081. 6". So, on a bill of ex-

change, it is usual to calculate the interest up to the time when

judgment maybe en:, red up. And it is now settled, as a

general rule, that where a new action may be brought, and a

new satisfaction obtained on that, for duties or demands arisen

since the commencement of the depending suit, these shall not

be included in the judgment on the former action. But where

the interest is an accessory to the principal, and the plaintiff

cannot bring a new action for interest grown due between the

commencement of the action and judgment, it shall be included.

Id. 1086, 7. As to interest from the time of the original

judgment to the affirmance in case of a writ of error, see Doug.

752. in n. ; 2 Term Rep. o?. 59- 78 : and the slat. 3 11 7- c. 10.

A jury may, and now frequently do, give interest on book-debts

in 'the' name of damages. See Doug. 6~6. Jt is now settled

that interest is only recoverable in four cases. 1st. U here

there is a contract in writing for payment of money on a any

certain, as on bills and notes, kc, 2d. Where there has been

an express promise to pay interest. 3d. Where, from the

course of dealing between the parties, such a promise may be

inferred. And 4th, Where it can be proved that interest has

actually been made of the monev- 1 Camp. 50: Id. ^ -

2 Esp.'Ca. 704: 5 East, 22 : 4 taunt. 2<J8: 3 Camp*m*
Bac. Ah. vol 2. 868. (7th ed.)

In what case the plaintiff shall have no more costs than

damages, unless the jury finds more than 40*., see tit. Costs.

In action upon the* case, the jury may find less damages

than the plaintiff lays in his declaration, but ought not to und

more, though costs may he increased beyond the sum mentioned

in the declaration for damages. The plaintiff may release put

of the damages upon entering up his judgment. 10 Rep. Ha-

lf he does not, but takes judgment for damages (exclusive 01

costs) to a larger amount than laid in the declaration, it is

error, and not within any of the statutes of amendment or

jeofails. In debt against a sheriff or gaoler for an escape, UK

jury cannot give a less sum than the creditor would nave

recovered against the prisoner, viz. the sum indorsed on

writ, and the legal fees of execution. 2 Term Rep.

When the damages are liquidated, and fixed by the contra

at a certain sum, the jury are bound to give the whole sum

fixed, in an action for breach of the contract. As to tlie tn.-

tinction between liquidated damages and a penalty for seen *
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performance of a contract, see 2 Bos. P. 346 : 1 Bing. 302 :

6 Bing. 141 : 6 Barn. tic C\2l6: Tidd. 8?& (9th ed.)

In actions upon any bond, &c. for non-performance of cove-

nants, the jury shall assess damages for those the plaintiff' proves

broken, and the plaintiff may assign as many breaches as he
thinks fit. S ami 9 W* 3. c. 11, See tits. Bonds, Covenants.

In debt for a penalty in articles, the jury ought to assess

damages on the breach assigned, under this statute., and shall

not lind the debt. 2 fVils. 377.
Damages are not to be given for that which is not contained

in the plaintiff's declaration, and onlv for what is material! v

alleged. 1 LtiL 381.

When damages double or treble are given in an action newly
created by statute, if no damages were formerly recoverable,

there the demandant or plaintiff shall recover those damages
only, and shall not have costs, being a new creation in recom-

pense where there was none before. As upon stat. 1 and 2

P. M. c. 12. for driving of distresses out of the hundred, &c.

whereby damages are given, the plaintiff shall recover no costs,

only his damages, because this action is newly given. But in

an action upon the stat. 8 //. 6. c. 9- of forcible entry, which
giveth treble damages, the plaintiff shall recover his damages
and his costs to the treble amount, by reason he was entitled to

single damages before by the common law ; and the statute, as

part of the damages, increases the costs to treble ; and when a

statute increases damages, costs shall likewise be increased.

2 Inst. 289: 10 Rep. 11 6.

Double, treble damages, &c. are allowed in several cases by
a very great variety of statutes ; as for not setting forth tithes,

distresses wrongfully taken, rescous; though if it be not found

by the jury that the plaintiff hath sustained some damage, in

cases where treble damages, &c. are inflicted by JawT
, no

damages can be awarded. See the several acts. Where a

statute gives treble damages, the plaintiff is entitled to three

times the full amount of the damages given by the jurv.

4 b. % a
1 low damages given to a person sued for an act done in the

execution of his office are to be assessed and recovered, see

FaIentine v. Faw vet, Hard. 138, ]3<).

Plaintiff may take judgment de meUorihus damnis where
several damages are given, or enter a remittitur, S.ihL» v. /

1 Wik.par. Ufa. 30.

The court in their discretion may increase the damages in

Mai/hem* Brown v, Seymour, Jills, par. 1. fo. 5 : and vide

3 Sail. 1

1

5 : 2 Inst. 200. See Mayhem.
In assumpsit for not delivering goods at a given day, the

true measure of damages is the difference between the contract

price t and the price which goods of a similar quality and de-

scription bore on or about the day when the goods ought to

have been delivered. Gainsford v. Carroll, lZ Barn. lV ('/v.v.

(ii24, Where a plaintiff has recovered a verdict for a sum of

money, composed of several items, some of which he was not

in strict law entitled to recover under the declaration in that

action, but which he would be clearly entitled to recover by

declaring in a different form, the court will not reduce the

damages. 3 Barn. $ Cres* 357.

See farther, as to damages in general, Corn. Dig., tit.

Damages : Bac. Ah. tit. Darnages. (7th ed.)

III. Compensation to be made by hundreds, tic. Ji.tr damage

riotously done in certain vases.—The stat. 7 and 8 G. 1- v. H\.

u for consolidating and amending the laws in England relative

to remedies against the hundred," enacts that the inhabitants

of
1

the hundred, wapentake, ward, or other district in the na-

ture of a hundred, by whatever name it shall be denominated,

shall yield full compensation to persons damnified by the

riotous demolishing, pulling down, or destroying., wholly or in

part, of any church or chapel, or any dissenting chapel, or any

house, stable, coachhouse, outhouse, warehouse, office, shop,

mill, malthousc, hop-oast, barn, or granary, or any building

used in any trade or manufacture, or any machinery, steam, m
other engine, or any staith, erection, or building, or any bridge,

waggon-way, or tunnel, relating to any mine, not only for the
damage so done to any such enumerated subjects, but also for

damage done to fixtures, furniture, and goods, in such church,
house, or other buildings. § 3—7- § 10 and 11 regulates the
mode of proceeding. By § 8 and 9> when the damage does not
exceed 30/., two justices in petty sessions may order the amount
to be paid by the treasurer of the county, &c.

Counties of cities and liberties, &c. being out of the hun-
dred, or not contributing to the county rate, liable like the

hundred. § 12. 14. 15. See farther, tit. Hundred.
DAMAGE CLEER, damna clerivorum.^ Was a fee

assessed of the tenth part in the Common Pleas, and the

twentieth part in the King's Bench and Exchequer, out of all

damages exceeding five marks recovered in those courts, in

actions upon the case, covenant, trespass, battery, &c. wherein
the damages were uncertain ; which the plaintiff was obliged

to pay to the prothonotary, or the chief officer of the court

wherein recovered, before he could have execution for the

damages: this was originally a gratuity given to the prot/totto-

faries and their clerks, for drawing special writs and pleadings;

but it is taken away by statute, and if any officer in the king's

courts take any monev in the name of damage cleer, or anv
thing in lieu thereof, he shall forfeit treble the value. Slat.

17 Car* 2. v. 6.

Da.mage-feasant, Qvfahatd.~\ Is when a stranger's beasts

are found in another person's ground without his leave or

licence, and without the fault of the possessor of the close

(which may happen from his not repairing his fences), and
there doing damage, bv feeding or otherwise, to the grass,

corn j wToods, &c. In which case the tenant whom they damage
may distrain and impound them, as well by night as in the

day, lest the beasts escape before taken ; which may not be

done for rent, services, &e. only in the day-time. Stat, ,01 //. 3.

st. 4: 1 Inst. 1 42. If a man take my cattle, and put them
into the land of another, the tenant of the land may take these

cattle daraage-feasant, though I, who am the owner, was not

privy to the cattle's being there damage- feasant ; and he

may keep them against me till satisfaction of the damages.

2 Danv. Ab. 364c.

Hut if one comes to distrain damage-feasant, and to seize the

cattle, and the owner drives them out before they are taken, he
cannot distrain them damage-feasant, but is put to Ins action

of trespass ; for the cattle ought to be actually upon the land

damage-feasant at the time of the distress. 1 Inst* 1(31 :

9 Rep. 22. He that hath but the possession of, and no title

to the land, may justify taking a distress damage-feasant.

Plowd. 431. If a man puts cattle to pasture at so much a

week with another, who after gives notice that he will not

htive them there any longer ; in this case the owner of the

ground may distrain them damage-feasant, though the cattle

be in lawfully at first : so where a lessee holds after his estate is

ended. 43 Ed. S : Keil?v. 69. But the owner of the cattle

should have proper notice and reasonable time allowed for

taking away his cattle.

Beasts belonging to the plough, or beasts of husbandry, sheep,

horses joined to a cart, may be distrained damage-feasant,

though 'not for rent. 1 Sid, ±22. 4 10. But the owner may
tender amends before the cattle are impounded, and then the

detainer is unlawful ; also, if when impounded the pound door

is open, the owner may take them out. 5 Rep. 7& See farther

tit. Distress.

A greyhound may be taken damage-feasant running after

conies in a warren ; so a man may take a ferret that another

hath brought into his warren, and taken conies with. If a

person bring nets and gins through ray warren, I cannot lake

them out of his hands. 2 Danv. '633. But if men are

rowing up my water, and endeavouring with nets to catch fish

in my several piscary, I may take their oars and n:ts, and
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detain them as damage-feasant, to stop their farther fishing;

though I cannot cut their nets* Cro. Car. 228. See tits. Dis-

tress, Trespass.

DAM. A boundary, or confinement; n< to dam up or dam
out, infra damnum xitum, without the bounds or limits of his own
property or jurisdiction. Bract, lib. 2. c. 37-

DA M [SELLA . See Pimp Ten ure.

DAMNUM ABSQUE INJURIA. If one man keeps a

school in such a place, another may do so likewise in the same

place, though ho draw away the scholars from the other school;

and this is dama inn absque injuria, a loss without an injury ;

but he must not do any thing to disturb the other schooh

3 SalL 10.

DAN. Anciently the better sort of men in this kingdom

had the title of Da a ; as the Spaniards Don, from the Lat.

Domintts*

DANEGELT, or DANE GELD, danegildnm.'] Is com-
!

pounded of the words dane and gelt, money or tribute, and was

a tax of Is** and after c2s., upon every hide of land through the

realm, hud upon our ancestors the Saxons by the Danes, when
they lorded it here. Camd. Brit. 83. 1 12. According to some

accounts, this tax was levied for clearing the seas of Danish

pirates, which heretofore greatly annoyed our coasts ; but

King Ethelred, being much distressed by the continual inva-

sions of the Danes, to procure peace was compelled to charge

his people with very heavy payments, called danegelt, which

he paid to the Danes at several times. Jlovedon par. post.

Annal. 344: Ingulpk. 510: Seldens Mare Clans. 190. This

danegelt was released by Edward the Confessor, but levied

again by Will. I. and II. ; then it was released again by King
Henry I., and finally by King Stephen. In the reign of

Hardicanute and others it was levied by pure prerogative,

without asking the consent of the nobility or people. The
clergy were exempted from it.

DANELAGE, The law of the Dunes when they governed

a third part of this kingdom. See farther, tits. Merc/tentage,

Common haw.
DANGER! A. A payment in money made by forest tenants,

that they might have liberty to plough and sow in time of

pannage, or mast feeding. Mamv. For. Laws.
DAPIFER, a dapes ferendo.~\ Was at first a domestic

officer, like unto our steward of the household, or rather clerk

of the kitchen ; but by degrees it was used for any fiduciary

servant, especially the chief steward or head bailiff of an honour
or manor. There is mention made in our ancient records of

dapifcr regis, which is taken for steward of the king's house-

hold. Cowel.

DARDUS, i. e. a dart. In Wales an oak is called a dar.

DARE AD RKMANENTIAM. To give away in fee

or forever. Glanv. lib.
r

J. c. 1. This seems to be only of a

remainder.

DARREIN, is a corruption from the Fr. dernier, viz.

ultimas, the last ; in which sense we use it, as darrein con-

/inuance & c.

DARREIN PRESENTMENT, last presentation.] See

tit- Advowson, III. An assise of darrein presentment lies

when a man, or his ancestors under whom he claims, having
presented a clerk to a benefice, who is instituted

; afterwards,

upon the next avoidance, a stranger presents a clerk, and
thereby disturbs him that is real patron ; in which case the

patron shall have this writ (F. N. B. 31), directed to the

sheriff to summon an assise or jury to inquire who was the last

patron that presented to the church now vacant, of which the
plaintiff complains that he is deforced by the defendant

; and,
according as the assise determines that question 3 a writ shall

issue to the bishop to institute the clerk of that patron, in

whose favour the detenu ination is made, and also to give
damages in pursuance of stat. Westm. 2. (IS Ed. 2. c. 5.) 'This

question, it is to be observed, was, before the stat. 7 Anne, c. 18.

entirely conclusive, as between the patron or his heirs and a

stranger ; for till then the full possession of the advowson was
in him who presented last and his heirs, unless since that pre-

sentation the clerk had been evicted within six months, or the

rightful patron had recovered the advowson in a writ of right,

which is a title superior to all others. But that statute haviag
given a ri^ht to any person to bring a quare impedit, and to

recover (if his title be good), notwithstanding the last pre-

sentation, by whomsoever made, assises of darreiu present-

ment, now not being in anywise conclusive, have been total]

v

disused, as indeed they began to be before ; a quare impedu
being a more general, and therefore a more usual, action. For
the assise of darrein presentment lies only where a man has an
advowson by descent from his ancestors ; but the writ of quaru

impedit is equally remedial, whether a man claims title by

descent or by purchase. 2 Inst. 355. See tit. Quare im«

pedit.

DATE OF A DEED, is the description of the time, ttfft

the day, month, year of our Lord, year of the reign, &c. in

which the deed was made. 1 Inst. 6*. But the ancient deeds

had no dates, only of the month and the year ; to signify that

they were not made in haste, or in the space of a day, but upon

longer and more mature deliberation, Blount. If in the date

of a deed the year of our Lord is right, though the year of the

king's reign be mistaken, it shall not hurt it. Cro. jac.

A deed was dated 30th March, 1701, without anno Domini

and anno Regni ; and it was adjudged that both the year of

the Lord and of the king were implicitly in the deed. 2 Sulk,

658. A deed is good though it hath no date of the day or

place, or if the date be mistaken, or though it hath an impos^

sible date, as the 30th of February, &c. But he that doth

plead such a deed without any date, or with an impossible

date, must set forth the time when it was delivered. 2 Rep. 5

:

1 Inst, til See 2 East, 1<)j. 10th ed. 139, If no date of

a deed be set forth, it shall be intended that it had none; and

in such case it is got id from the delivery, for every deed or

writing hath a date in law, and that is the day in which it ia

delivered ; and a deed is no deed till the delivery, and that is

the date of it. Mod. Ca. 244 : 1 Nek. Abr. 525.

An impossible date of a bond, &c. is no date at all ; but the

plaintiff must declare on the bond as made at a certain time
\

and if the express date be insensible, the real date is the de«

livery. 2 Sail:. 4fi3. Where there is none, or an impossible

date, the plaintiff may count of any date. 1 Bill. Abr. 2§3.

If there be a mistaken date, or a date be impossible, &c, the

plaintiff' may surmise a legal date in the declaration, where-

upon the defendant is to answer to the deed, and not to the

date* Yelv. 194. If a deed bears date at a place out of the

realm, it may be averred that the place mentioned in the

deed is m some county in England, and here the place is not

traversable ; without this the deed cannot be tried. 1 Inst. 26b

A deed may be dated at one time, and sealed and delivered

at another ; but every deed shall be intended to be delivered

on the same day it bears date, unless the contrary is proved.

2 Inst. 674. See Styles v. tVardle, 4> Bam. £ C.\ Stick *
Mart, 4 Barn. § Crcs. Though there can be no delivery of a

deed before the day of the date, yet after there may. F<fi&. 138.

So that a deed may be dated back on a time past, but not at a

day to come. See tit* Deed.
Date in Ciuminal Proceedings. The stat. 7 G.4.C--64

§ 20. enacts that no judgment upon an indictment on informa-

tion for felony or misdemeanor, after verdict or outlawry, by

confession, default, or otherwise, shall be stayed or reversed

for omitting to state the time at which the offence was com-

mitted {where time is not of the essence of the offence), nor for

stating the offence imperfectly, nor for stating the offence to

have been committed on a day subsequent to the finding ofta

indictment, or exhibiting the information, or on an impossible

day, or on a day that never happened. See farther, Ut.

Indictment.

DATIVE, or DAT1F, dativus.*] Signifies that which
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mav be given or disposed of at will and pleasure. Slat*

9 R. £ c. 4.

DAVATA TERR/E, DAWACH. A portion of land so
called in Scotland. Skene.
DAY, dies\] A certain space of time, containing twenty-

four hours ; and if a fact be done in the night, you must state

it in law proceedings, in the night of the same day. Thus, in

burglary, if the ofl'ence be done in the night before midnight,
the indic tment should lay it to be the night of that day, which
ended at midnight • and if it happen after midnight, then the
night of the day after. Lamb. Riven, book 4. cap. 5. p. 4(>5.

The reason of which appears to be, that the astronomical day
commences at 12 o'clock at noon, but the common or civil day
at 12 o'clock at nighty

The English, French, Dutch, Germans, Spaniards, Portu-
guese, and Egyptians, begin their day at midnight; the Jews,
with the modern Italians and Chinese, begin it at sun-setting ;

the ancient Babylonians, Persians, Syrians, and the modern
Greeks, at win-rising; and the Arabians, and modern astro-

nomers, begin it at noon. Turner s Introduction to Arts and
Sciences, p. (>£)•

The natural day consists of twenty-four hours, and contains

the solar day and the night: and the artificial day begins
from the rising of the sun, and ends when it sets- See i Inst*

135. Day, in legal understanding, is the day of appear-
ance of the parties, or continuance of the suit where a day is

given, &c. And there is a day of appearance in court by the

writ and by the roil; by writ, when the sheriff returns the
writ ; by roll, when he hath a day by the roll, and the sheriff

returns not the writ, there the defendant, to save his freehold,

and prevent loss of issues, imprisonment, &c, may appear bv
the day he bath by the roll. Co. Lit. l$5.

In real actions there are dies communes, common davs ; and
in all summonses there must he fifteen days after the summoos
before the appearance ; and before the statute of articuli super
chartas, in all summons and attachment in plea of hum, there

should be contained fifteen days. Co. Lit 134.

As to offences in B. R., if the offence be committed in an-
other county than where the court sits, and the indictment be

removed by certiorari, there must be fifteen days between
every process and the return thereof; but if it be committed
in the same county where the bench sits, they may sit de die

in diem; but this they will very rarely do. Ibid. There is a

day called dies specials, as in an assise in the King's Bench or

Common Pleas, the attachment need not be fifteen days before

the appearance, otherwise it is before justices assigned ; but

generally in assises the judges may give a special day at their

pleasure, and are not bound to the common days; and these

days they may give as well out of term as within.

There is also a day of grace, dies gratia?; and generally

this is granted by the court at the prayer of the demandant or

plaintiff, in whose delay it is; but it is never granted where
the king is party, by aid prior of the tenant or defendant

;

nor where any lord of parliament, or peer of the realm, is

tenant or defendant*

And sometimes the day that is quarto die post, is called dies

gratia', for the very day of return is the day in law, and to

that day the judgment hath relation, but no default shall be

recorded till the fourth day be past ; unless it be in a writ of

right, where the law alloweth no day but the day of the return.

Co. Lit. 135. See tit. Judgment, Term.

Days in Bank are days set down by statute, or order of the

court," when writs shall be returned, or when the party shall

appear upon the writ served. See stat. 5 1 //. 3. sL 2 and 3.

[or rather of uncertain time]: 32 H. 8, c, 21 : 16 Car. ].c.6:

and 24 G. 2. c. 48. And by the stat. de an?io Rissexfili, 21

[or 40, or 44,] //. 3. the day increasing in the leap year and

the day next going before arc to be accounted but one day.

It is commonly said that the day of nisi prius, and the day

in bank, is all one day; but this is to be understood as to

pleading, not to other purpose* 1 Inst. \ 35. But after issue |

found for the plaintiff at the nisi prius, if a dav be given in
bank, and the defendant makes default, judgment shall Le
given against him. 2 Dam\ Abr. 447: and vide Id. 47fi.
To be dismissed without day, is to be finally dismissed the

court
; and when the justices before whom causes were de-

pending do not come on the day to which they were conti-
nued, whether such absence be occasioned by death or other-
wise, they are said to be put without day; but may be revived,
or re-continued, by re-summons, re-attachment, &c. See slat-
1 Ed. 6. c- 7- Also, by the common law, all proceedings upon
any indictment, &c. whereon no judgment had been given,
were determined by the demise of the king, and nothing re-
mained but the indictment, original writ, &c. which were put
without day, till re-continued by re-attachment to bring in the
defendants^ to plead de novo; though this is remedied by stats.

4 and 5 W. 3. c. 18 ; 1 Anne, c. 8 ; by which such process, &e,
are to continue in the same force after the kings demise as
they would have done if he had lived. See tits. Discontinu-
ance, Process, Kijig.

In action of trespass, if the day laid in the declaration be
either before or after the actual day on which the trespass is

committed, it is not material, if a trespass be proved* Co. Lit.

583, a. But N. B. The day laid must be before the first day
of that term in which the declaration is intituled, or if the tres-

pass be committed within the term, there must be a special
memorandum of some particular day (if by bill), or of some-
general return day (if in C. P. or B. R. by original writ), sub-
sequent to the day whereon the trespass was committed ; and
so as to other actions, where the cause of action arises within
the term. See tits. Declaration, Pleading.

\

By 7 G. 4. c. G4. § 20* no indictment or information for
felony or misdemeanor after verdict shall be stayed or recovered,
for stating the time imperfectly, nor for stating the offence to

have been committed on an impossible day or a day that never
happened. See tits. Dale, Indictment.

DA Y- LI ( ;H T\ See tits. Bel rgtery, Bribery.
DAY-RULE, Sec Day-JVviK
DA Y\V ERE OF LAND, diurnalis diuvlumn.'] As much

arable land as could be ploughed up in one day's work; or one
journey, as the farmers still call it.

DAY-WRIT, or RL'LE. A rule or order of court, per-
mitting a prisoner in custody in the King's Bench prison, &e. t

to go without the bounds of his prison for one day. By a rule
of the Court of K. B. Easter 30 G. 3. a prisoner shall not have
day-rules above three days in each term ; and shall return to

prison before nine in the evening.

But by a rule of that court in Michaelmas, 37 G. 3,, if any
person state, by affidavit, any special cause^ to the satisfaction

of the court, for having an additional day-rule, it may be
granted accordingly.

However, by rule of Hil. 45 G. 3. it was ordered that the rules
of East. 30 G. 3. and Michaelmas, 37 G. 8. should both be
repealed, except as to the regulation that every prisoner, having
a day-rule, should return within before nine in the: evening.
See Debtors.

The king may grant writ of warrantia diei to any person,

which shall save his defaultfor one day, be it in plea of land or
other action, and be the cause true, or not ; and this by his

prerogative, quod nota.

It is against law to grant liberty to debtors in execution by
other writs than day writs (or rules). Chan, Rep. 67.
No prisoner committed by B. R. ought to have the benefit of

the day- rule of going abroad in term time; for their imprison-

ment is their punishment for their contempt or misbehaviour.

2 Show. SB. pi. SO.

One in execution had a habeas corpusfvom the lord keeper,

(which they call a day writ) returnable three orfour days after

its teste. By virtue of this writ he went to the wine-licence

office, but never to any inn of court or Chancery, or to the lord

keeper's, and this in the vacation. Per Pemhcrton 3 C. J.

fins is a habeas out of Chancery, which they may send at any
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time, and by virtue of the kings writ, the party was brought

out of the prison- house, ami that is justifiable. Then all the

day, so long as there was a keeper with him, he was in custody

still, and returning to prison at night, it is well enough and no

escape
;
though Chancery may examine the contempt, that is

nothing to B. R. 2 Shorn, 2QS.

A prisoner taken on an escape-warrant before the sitting of

the court the same day, shall be discharged, if his name was

entered with the clerk the night before; but not if it was en-

tered the same morning only. 8 Mod. SO,

DAYEKIA, (lain/, from day, dieie, Sax. dag.] Was at

first the daily yield of milch cows, or profit made of them.

In Lorrain and Champaign they use the word (layer, for the

meeting of the day-labouring people to give an account of

their daily work, and receive the wages of it A dairy in the

north is called milkness, as the dairy-maid is in all parts a

milk-maid ; she is termed androchia by Fleta, lib. 2. c. 87- and

see Pa roch. Anfiq. 548,

DAYS-MAN. In the north of England, an arbitrator, or

elected judge, is usually termed a dies-man, or days-man ; and

Dr. Hammond says, that the word day in all idioms signifies

judgment.
DEAD ANIMALS. An indictment for stealing should

so state the fact, because, upon a general statement that a

party stole the animal, it is presumed to be alive, unless the

contrary be stated. 7?. # R- Cr0 - Cas. 497.

DEAD BODIES, it is an indictable offence to take up

dead bodies, even for the purpose of dissection. Leach, S$S s

2 T. R. 733,

And so it is to bury a dead body before, or without sending

for the coroner ; 1 Salk. 377 J
and to conspire together to

prevent the burial of a corpse. 2 Chilly. ch.36—3%. But

there can be no property in a dead body ; 2 T. B. 734 ; and

consequently no larceny of it ; 12 Co. 113; East, P. C. 632

;

but the shroud, coffin, kc. may be the subject of larceny, and,

if stolen, mav he described as the property of the executors, or

of persons unknown. Eagi P. C. 652: 1 Hale, H* 515;

4 Bt. Com. 236.

It is a misdemeanor to arrest a dead body, and thereby pre-

vent a burial in due time. 4 E. B. 465.

If goods be stolen from a dead body cast on shore (or under

other circumstances where there is not even a constructive legal

possession in any one except the ordinary), and the party died

intestate, and no administration had been granted, the pro-

pertv of the goods may he laid to he in the ordinary. East,

P. C. 7*1-

And it has also been laid down that an indictment against a

party that he found a dead body, and stole from it certain pro-

perty, is good, without falling them the goods and chattels of

any
-

one. 2 Hale, 181 : Bac- Ab. Indictment, G. 2 : 1 Chitfy,

C. L. 212.

As to the interment of dead bodies cast on shore, see 48 G. 3.

c> 75.

DEADLY FEUD is a profession of irreconcilable hatred,

till a person is revenged even by the death of his enemy. It

is mentioned in stat. 43 Etiz. 2. c. 13. which is now repealed

by 7 and 8 G. 4. c. 2?. And such enmity and revenge were

allowed by the old Saxon law ; for where any man was killed,

if a pecuniary satisfaction was not made to the kindred of the

slain, it was lawful for them to take up arms against the mur-

derer, and revenge themselves on him ; and this is called

deadly feud, which it is conjectured was the original of an

appeal Blount. See this Diet. tits. Malicious Mischief,

Felon if.

DEAD PLEDGE* mnimmmdium^ A pledge of lands

or goods. See Mortgage.

DEAD'S PART. The remainder of the defunct's move-

ables, beside what is due to the wife and children. Scotch

Diet. Sec tit. Executor,

DEAF, DUMB, and BLIXD. A man who is born deaf,

dumb, and blind, is looked upon by the Jaw in the same state

as an idiot ; he being supposed incapable of any understand-

ing, as wanting all those senses which furnish the human
mind with ideas. 1 Comm. 304: see F. N. B. 233. See tits.

Idiot. Lunatic.

A man who could neither speak nor hear committed felon v,

and was arraigned, and therefore was commanded to prison.

Br. Corone, pi 21 6. cites 26 Ed. 3. See Thei Dig. ft lib. I.

c. 7. and this Diet* tit Mute.

One who had made his will, and became ill, and (as it seems)

had lost his speech; the same will was delivered into his

hands, and it was said to him, that he should deliver ii {a the

vicar3 if it should be his last will, otherwise he should retain it;

and he delivered it to the vicar, and this was held a good

will. Thel Dig. 6. lib. I.e. 1. § S. cites tyAss. 36. See tit. It'ilL

It appearing, by oath, that the defendant was both senseUs*

and dumb, and therefore con Id not instruct his counsel ro draw

his answer, it was ordered that no attachment, or other process

of contempt, should be awarded against the defendant for not

answering, without special order of the court. Cari/'s Rep.

1 32. cites 22 Eliz. Althavi v. Smith.

One that is deaf and wholly deprived of his hearing, cannot

give; and so one that is dumb, and cannot speak. Yet (accord-

ing to the opinion of some) they may consent by signs ; but it

is generally held, that he that is dumb cannot make a gift,

because he cannot consent to it. 1 Inst. 107.

If, however, a man blind has understanding, he may deliver

a deed sealed by him. Jenlc. 222. pi 15.

The lord shall have the custody of a copyholder that is deaf

and dumb ; for else he shall be prejudiced in his rents and

services, and adjudged for the grantee of the lord against the

prochein amy of the copyholder. Cro. Jac. 105.

One born deaf and dumb, who signified hy signs that she

understood what she was about to do, was allowed to fey a

Jim of lands. Cart. 53. And in like manner such a person, if

capable of conversing by signs, and having the proper sense of

the obligation of an oathj may be admitted as witness, and

examined by the assistance of an interpreter. I Phill. F>vid.

18; 1 Leach, 40S. So such a person appearing to have the

use of his understanding, may be tried for a criminal offence,

and suffer judgment and execution. 1 Hale, 34
: 1 Leach,

102. 45 L
DEAFFORESTED, or DISAFFORESTED, deafom-

talus '] Discharged from being forest, or freed and exempted

from the forest Taws. 17 Car. I. c. 16. There is likewise

dewarrenata, as well as deafforestala, which is when a warrm

Ls dhwarrened or broke up and laid in common.

DEAN, decanus, from the Greek AAca, decem7\ An eccle-

siastical governor or dignitary, so called, as he presides over

ten canons or prebendaries at the least. And we call him a

dean, that is, next under the bishop, and chief of the chapter,

ordinarily in a cathedral church, the rest of the society being

culled eapifulunt, the chapter. As there are two foundations

of cathedral churches in England, the old and the new (the

new erected by King Henry VIIL) so there are two mem
of creating these deans ; for those of the old foundation, us the

Dean of St. Paul's, York, &c. are exalted to their dignity much

like bishops; the hing first sending out his conge d'elire to the

chapter to choose such dean, and the chapter then chocWg,

the king afterwards yielding his royal assent, and the bishop

confirming him, and giving his mandate to instal him.

Those of the new foundation, whose deaneries were trans-

latcd from priories and convents to deans and chapters, are do-

native, and installed by a shorter course, by virtue of the kings

letters-patent, without* either election or confirmation; and ate

visitable only by the lord chancellor, or by special commission

from the king ; but the letters-patent are presented to the

bishop for institution, and a mandate for instalment goes tortn.

1 Inst. f)5 : Davis. 46, 47-

The new deaneries and chapters to old bishoprics are

ei»ht, viz. Canterbury, Norwich, Winchester, Durham, WVj

Rochester, Worcester,* and Carlisle. The new deaneries ana
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chapters to new bishoprics are five, Peterborough, Chester,
Gloucester, Bristol, and Oxford. 1 Inst. 95. a. n. 3.
Of the four Welsh cathedrals, two are without deans, or

rather the dignities of bishop and dean unite in the same
person, the bishop being deemed quasi deca/nts, and having,
it is said, both an episcopal throne and a decanal stall allotted
to him m the choir. Of this kind are the cathedrals of St,IWis and LlandarK St. Asaph and Bangor, the two other
Welsh cathedrals, have the dignity of dean distinct from that
of bishop, but the patronage of both deaneries is in the respec-
tive bishops, they being neither elective bv the chapter, nor do-
native in the crown, 1 Inst. 95. a. n. 4,

In Ireland it seems that the king appoints to deaneries,
as to bishoprics, by letters-patent. Id. tfe.

Various kinds of deans, besides deans of chapters, are known
to our law; and several divisions seem necessary to distinguish
them properly.

Considered in respect of the difference of office, deans are
of six kinds, L Deans of Chapters, who are either of cathe-
dral or ccdlegiate churches

; though the members of churches
of the latter sort may more properlv be denominated colleges
than chapters. See tit. Chapters. 2. Deans of Peculiars,
who have sometimes both jurisdiction and cure of souls, as the
Dean of Battel, in Sussex

; and sometimes jurisdiction only, as
the Dean of the Arches in London (see tit. Arches Court), and
the Deans of Bucking, in Essex, and of Croydon, in Surrey.
3. Rural Deans, who had first jurisdiction over deaneries, as
every diocese is divided into archdeaconries and deaneries; but
afterwards their power was diminished, and they were only the
Chops' substitutes to grant letters of administration, probate
or wills, Sec And now their office is wholly extinguished, for
the archdeacons and chancellors of bishops execute the autho-
rity which rural deans had through all the dioceses of England,
I Nets. Abr. 596, 5.97- And sec 1 Comm. 383. 4. Deans in
the Colleges of our Universities, who are officers appointed to
superintend the behaviour of the members, and to enforce dis-
cipline. 5. Honorary Deans, as the dean of the Chapel Itoyal
at St. James's, who is so styled on account of the dignity of
the person over whose chapel he presides. As to the chapel of
St. George, Windsor, there being canons as well as a dean, it

is something more than a mere chapel, and, except in name,
resembles a collegiate church. 6. Dams of Provinces, or, as
they are sometimes called, Deans of Bishop's. Thus the Bishop
of London is dean of the province of Canterbury ; and to him,
as such, the archbishop sends his mandate for summoning the
bishops of his province when a convocation is to be assembled,
which may perhaps account for calling him Dean of the
Bishops; what the other parts of his office are, the books
do not explain, nor do they mention whether there is a dean
for the province of York. See Lyndw. Gibs. 1 Inst 95,
(a.) in n.

Another division of deans, arising from the nature of their
office, is into deans of spiritual promotions and deans of lay
promotions. Of the former kind are deans of peculiars, with
cure of souls, deans of the royal chapels, and deans of chap-
ters; though, as to these last, a contrary opinion formerly pre-
vailed. Perhaps, too, rural deans might be added to the
number. Of the latter kind are deans of peculiars, without
cure of souls, who therefore may be, and frequently are, per-
sons not in holy orders-

In respect of the manner of apjmntmeni, deans are, 1 . Elcc-
tire, as deans of chanters of the old foundation ; though they
are only so (like bishops) nominally, and in form, the king
being, in fact, the real patron. 2, Donative, as those deans of
chapters of the new foundation who are appointed by the king's

letters patent, and are installed under his command to the
chapter, without resorting to the bishop cither for admission
or for a mandate of instalment ; if that mode of promoting still

prevails in respect to any of the new deaneries. Deans of the
royal chapels are also donative, the king appointing to them in

the same way. So, too* may deans of peculiars, without cure
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of souls, be called ; as the Dean of the Arches, who is appointed
by commission from the Archbishop of Canterbury ; but this
must be understood 111 a large sense of the word \lonaiire, it
being most usually restrained to spiritual promotions. 3. Pre-
sentahve, as some deans of peculiars with cure of souls, and
Uie deans of some chapters of the new foundation, if not all.
Ihus the Dean of Battel is presented by the patron to the
liisnop of Chichester, and from him receives institution. This
deanery was founded by William the Conqueror. He hath
ecclesiastical jurisdiction within the liberty of Battel, and is

presentable by the Duke of Montague; and,' though instituted
and inducted by the Bishop of Chichester, is not subject to his
visit Lit ion. I Xek. Ahr. Thus, too, the Dean of Gloucester is

presented by the king to the bishop, with a mandate to admit
him, and to give orders for his instalment 4. By virtue 0/
another office; as the Bishop of London is dean of the province
of Canterbury, and tic Bishop of St- David s is dean of his own
chapter*

As to farther particulars relative to the manner of coming to
the possession of deaneries, see a lon^ and learned historical
account in 1 InsL Q5. (a.) n. 4. from which it appears that the
right to appoint drans of cathedral and collegiate churches,
and the mode of appointing them, must generally depend almost
wholly upon charters, usage, or acts of parliament ; and if a
case should, by bare possibility, arise/ where neither of those
rules could be had recourse to, foundership seems the only true
criterion of patronage.

In respect of the maimer of holding, deans are either absolute
or in commendam ; but this applies only to spiritual deaneries.
It is said there are also deputy deans. A commendatory dean
may, with the chapter, choose a bishop; and if a dean be
elected bishop, and before consecration doth obtain dispensation
to hold his deanery in commendam, such dean may well con-
firm, &e., for his old title remains, and therefore confirmations,
and other acts done bv him as dean, are good in law. Latch
231. 250: Pahn. Rep, 46U
A dean and chapter are the bishop's council, to assist him in

the affairs of religion, &c, to consult in deciding difficult con-
troversies, and consent to every grant which the bishop shall
make to bind his successors, Sec.

A dean that is solely seised of a distinct possession, hath an
absolute fee in him as well as a bishop. 1 InsL 125. A
deanery is a spiritual promotion, and not a temporal one,
though the dean be appointed by the king; and the dean and
chapter may be in part secular, and in part regular. Dyer, 10:
Palm. oOO. As a deanery is a spiritual dignity, a man cannot
be dean and prebendary in the same church. Dyer, 273.
DEATH OF PERSONS. There is a natural death of a

man, and a civil death: natural where nature itself expires,
and extinguishes ; and civil is where a man is not actually
dead, but is adjudged so by law \ as where he enters into
religion, Sec. By stat. 1$ Car. 2. c. 6. if any person for whose
life any estate hath been granted, remain beyond sea, or is

otherwise absent seven years, and no proof made of his being
living, such person shall be accounted naturally dead ; though
if the party be after proved living at the time of the eviction
of any person, then the tenant, See. may re-enter, and recover
the profits. And by stat, 6 Anne, c. 18. persons in reversion or
remainder, after the death of another, upon affidavit that they
have cause to believe such other dead, may move the lord
chancellor to order the person to be produced ; and if he
l*e not produced, he shall be taken as dead ; and those claiming
may enter, Sec. In general, where the issue is as to the life or
death of a person, the person alleging his death is to prove it;
but if a person has not been heard of for seven years, the pre-
sumption of life ceases, and he must then be shown to be alive.

4 Barn. $ Aid. 46'3 : and see 6" East, 85. See farther tits.

Occupancy, Life Estate, Reversion.
A man seised in fee of lauds, made a lease in reversion to

L. D, for ninety-nine years, to commence after the deaths of
J. D. and E, D., who had then a lease in possession for the
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like term, if they or either of them so long lived : the plaintiff

positively proved the death of J. IX, hut as to the death of

E. D, the proof was that he had been reputed dead, and nobody

had heard of him for fifteen years past ; and the defend-

ant not being able to prove that he was alive at any time within

seven years, this case was adjudged within the stat. If) Car. L
2.

c. 6. Cartkem, 246.

In law proceedings, the death of either party, between the

verdict and Judgment, shall not be error ; s:> as judgment^be

entered in two terms, I J) and 17 Car. 2. c. 8. See tits.

Amendment, Error.

A corporation never dies- 1 Wife- 184
The death of a prosecutor will not defeat criminal pro-

ceedings, even in the case of a libel or assault, or other injury

of a like nature. I JVik. 222: 1 Chill. A'-
L^ And if a

defendant, after removing an indictment for a misdemeanor

into K. B, by certiorari, is convicted there, hut before judgment

is pronounced die, the hail will not be discharged from their

recognizance until the costs of the prosecution are paid. G Term

Rep. 400: 1 Chiit. /?• 667- And see 5 U \ $ M< c, 11.

Where the plaintiff dies after a verdict and before the day in

bank, though the entry of the judgment be right, yet a scire

facias must be sued out before execution issue. I ft rfs. 302.

See tits. Judgment, Execution.

Where, on the death of parties to a suit, the writ, &c. shall

abate. See tit. Abatement,

DEATH, SENTENCE OF. The stat. 4 G. 4. c. 48. en-

ables the court before whom any person shall be convicted of

any felony, except murder, upon whom a sentence of death may

be pronounced, to abstain from pronouncing such sentence, and

to cause judgment of death to be recorded.

DEBATING SOCIETIES. By stat. 60 G. 3. c. & § 26.

&c, all places for giving public lectures or debates for

the purpose of raising money, or where money, &c, shall

be taken for admission, are declared disorderly, unless licensed

by two justices at sessions. Penalty on persons opening

such places 100/., and on persons acting as chairmen, &c,

or receiving money for admission, 20/. Magistrates may

demand admission into such places. Penalty on persons refus-

ing such admission, 20/. Such places may be yearly licensed

hv justices at sessions on payment of Is. ; and such licence may

be revoked in the discretion of the justices. Justices may visit

such licensed places at the time of lecture. Lectures in the

Universities, Inns of Court, Gresham College, the East India

College, Sec., and all incorporated societies, and school-masters,

are excepted. Licence may be voided by two justices of the

peace, if the place is commonly used for lectures of a seditious,

irreligious, or immoral tendency. Prosecutions under the act

Lire limited to six months Lifter the olleuee ; as are also actions

against magistrates for any thing done in execution of the act

See farther tits. Holidays, Advertisements.

DE BENE ESSE. To take or to do any thing de bene esse,

is to accept or allow it as well done for the present ; but when

it comes to be more fully examined or tried, to stand or fall

according to. the merit of the thing in its own nature. As in

Chancery, upon motion to have one of the less principal de-

fendants in a cause examined as a witness, the court (not then

thoroughly examining the justice of it, or not hearing what

may he objected on the other side) will often order such a de-

fendant to be examined de bene esse, viz. that his depositions

shall be taken, and allowed or suppressed at the hearing of the

cause, upon the full debate of the matter, as the court shall

think fit ; but in the interim they have a well-being, or con-

ditional allowance. 3 Cro. (>S.

Where a complainant's witnesses are aged, or sick, or

going beyond sea, whereby the plaintiff* thinks he is in danger

of losing their testimony, the court will order them to be

examined de bene esse; so as to be valid, if the plaintiff hath

not an opportunity of examining them afterwards ; as if they

die before answer, or do not return, eve. In either of which

cases the depositions may be made use of in the Court of Chan-

cery, or at law : but if parties are alive and well, or do return,

&c. after answer, these depositions are not to be of force, for the

witnesses must be re-examined.

So also at common law, the judges frequently take bail de

bene esse, that is, to be allowed or disallowed upon the exception

or approbation of the plaintiff's attorney ; however, in the

interim, they are good, or have a conditional allowance. Cornel.

Declarations likewise are sometimes delivered de bene e&se.

By rule of Trinity Term, 1 831, no declaration de bene me shall

be delivered until the expiration of six days from the service of

process, where not bailable, or until six days from the arrest,

where bailable. See tits. Declaration, Practice, Process, &c.j

and see Tidd's Prac. (9th cd.)

DEBENTURE, An instrument in the nature of a bund

or bill, to charge government, &c. There are custom-bouse

debentures, 8zc*, the forging of which is single felony

by 41 G. S. (U. K.) c. 75. § 7. And by slat. 7 and B GL L
c. 29. § 5. the stealing any debenture or other security for

money, is made felony, and punishable in like manner as the

larceny of anv other chattel.

DKBET ET DETINET. See tit. Debt, II.

DEBET ET SO LET. If a person sues to recover anv

right, whereof bis ancestor was disseised by the tenant of his

ancestor, then he useth the word debet alone in his writ, because

his ancestor only was disseised, and the estate discontinued : but

if he sue for any thing that is now first of all denied him, then

he useth debet et solet, by reason his ancestor before hini, ami

he himself, usually enjoyed the thing sued for, until the present

refusal of the tenant. Reg. Orig, 140. The writ of sccta ml

molendinum is a writ of right, in the debet et solet, Scc.F.N.B.QB,

DEBT.
Dkbitum.] In common parlance is a sum of money due

from one person to another. And if an action be brought, and

the plaint ill' recovers judgment, he may by law take either the

person, or his real or personal estate, in execution, t. e. the moiety

of his real estate, or the whole of the personal, if not more than

sufficient for payment of the sum recovered and charges.

In the legal sense of the word debt is said to be an action

which lieth where a man oweth another a certain sum of

money, either by a debt of record, by specialty, or by innpk

contract ; as on a judgment, obligation, or bargain for a thing

sold, or by contract, ike, and the debtor will not pay the debt at

the day agreed ; then the creditor shall have action of debt

against him for the same* See 2 Comm. 464. If a man con-

tract to pay money for a thing which he hath bought ; and the

seller takes bond for the money, the contract is discharged, so

that he shall not have action of debt upon the contract, but on

the bond. Nat. Br. 2ti8.

I. In what Cases Action of Debt will lie ; and how and ly

whom
}
and against whom it may be brought.

II. Where it shall be brought in lite debet and detinet, and

where in the detinet only.

III. How it may be extinguished.

I. In what Cases Action of Debt mill lie ; and how and btf

rvhom, and against whom, it may be brought.—The legal accep-

tation of debt, is a sum of money due by certain and express

agreement : as, by a bond for a determinate sum ; a bill, or

note; a special bargain; or rent reserved on a lease; where

the quantity is fixed and specific, and does not depend upon any

subsequent valuation to settle it. The non-payment of these

is an injury, for which the proper remedy is by action of debt,

(F. N. B. 1190 to compel the performance of the contract, and

recover the specific sum due. This is the shortest and surest

remedy
;
particularly where the debt arises upon a specialty?

that is, upon a deed or instrument under seal. So also, u

verbally agree to pay a man a certain price for a certain parcel

of goods, and fail in the performance, an action of debt lies

against me ; for this is also a determinate contract ;
but 11



agree for no settled price, I am not liaLle to an action of debt,
but a special action of assumpsit. Actions of debt were for-
merly seldom brought but upon special contracts under seal

;

wherein the sum due was clearly and precisely expressed ; for in
case of such an action upon a simple contract, the plaintiff
laboured under two difficulties; first, the defendant had here
the same advantage as in an action of detinue, that of waging
his law, or purging himself of the debt bv oath, if he thought
proper. 4 Rep. ^ L Secondly, the plaintiff' must prove the
whole debt he claimed, or recover nothing at all. But now
wager of law is out of use, and discouraged by the courts. See
2 B. § C. 53 S. And it is also now settled that the plain tiff may,
in an action of debt, recover less than the sum he declares lor,

and accordingly the action is now not unfrequent.
When the damages can be reduced by the averment to a

certainty, debt will lie; as on a covenant to pay so much per
load for wood, &c. So if in an action in which the plaintiff can
only recover damages, there be judgment for him, he can after*
wards bring debt for those damages. Bull. N. P. (Svo.) 16*7.

And as to cases in which, on aetion of debt, it is not necessary
to prove the exact sum laid in the declaration, see at large Don*.
& 732. in n.

b

Jf one binds himself in a single obligation, or with condition
to pay money at a day ; or to deliver corn, or the like, and do
not perform it accordingly, the obligee may bring action of debt
for it. F. N. B. 120. A man acknowledges by deed that he
hath so much of the money of J. S. due to him in his hands

;

here debt may be brought: and debt will lie on a tallev sealed.

F. N. B. V22: I //. (). 55. A. delivers 20/. to B. to buy goods,
and B. gives a receipt to A. testifying the delivery and receipt of
the 20/., but doth not promise to deliver the goods, kc; A. may
maintain debt upon this receipt. Dyer, 20: 2 Bulst. 256. If
one binds himself to pay A. B. 10/. at one day, and 10/. at

another, after the first day action of debt lies for 10/., being a
several duty. 2 Danv. Abr. 501. The nature of the bond, and
of the condition (if there is any), must be carefully attended to,

to see if by non-payment of the first sum the bond is forfeited.

Vide Co. Lit. 2<j2. b.

Action of debt lies upon a parol contract, and so doth action

on the case. 1 Lit. 403: and vide n Rep. 8?. If goods or
money arc delivered to a third person for my use, I may have
action of debt, or account for them. 2 Danv. 404. Where
money is delivered to a person, to be re-delivered again, the
property is altered, and debt lies: but where a horse, or any
goods, are thus delivered, there detinue lies, because the pro-
perty is not altered, and the thing is known, whereas money
is not. Owen, Si): 1 Xcls. Abr. 603 \ and sec 4 Bam. $ A.
%6[).

Action of debt lies against the husband, for goods which
were delivered or sold to the wife, if they come to the use
of the husband. 1 JAL 400. If one delivers meat, drink, or

clothes, to an infant, and he promises to pay for them, action

of debt, or on the case, will Jie against the infant. Though
debt may not be brought on an account stated with an infant:

and what is delivered must be averred to be for the necessary

of the infant. 1 Lit. Abr. 401. See tit. Infant. Anuse

attorney shall have action of debt against his client for money
which he hath paid to any person for the client, for costs of

suit, or unto his counsel, &e.

An heir mediate may be sued in debt as if he were imme-
diate heir, &c. The heir may not bring action of debt for a

debt due to his ancestor, though it be by specialty, by which
the party is bound to pay it to him and his heirs; the executor

shall nevertheless have the action. Di/er, 808: F. N. B. 120,

Action of debt lies not against executors, upon a simple

contract made with the testator. 9 R€P* s7 : and see 5 Taun-
ton, 665*

Before the stat. :>2 //. 8. c* 37- the heirs of executors of a

man seised of a rent-service, rent-charge, &c, in fee simple,

or fee-tail, had no remedy for the arrearages incurred in tin

life-time of the owner of such rents: but by that statute, the

executors and administrators of tenants in fee-simple, fee-tail,
or for life, of any rent, shall have action of debt for all arrears
ages of rent due in the lifetime of the testator. 1 InM 162 -

2 Danv. 4^2.
A feme sole seised of a rent in fee, &c., which is behind and

unpaid, takes husband, and the rent is behind a<'ain and then
the wife dieth, by the said stat. 32 H. 8. c. 37- the husband
shall have the arrears due before marriage, and he hath a
double remedy for the same. 1 Inst. lb'2.

But by stat. 8 Anne, c* 14. any person having rent in arrear
upon any lease for live or lives, may bring action of debt for
such rent, as where rent is due on a lease for years. Action of
debt will lie against a lessee, for rent due after the assignment
of the lease; for the personal privity of contract remains, not-
withstanding the privity of estate is gone. 3 Hep. 22. But
after the death of the lessee, it is then a real contract, and
runs with the land. Cro. Efiz. 555. When a lease is ended,
the duty in respect of the rent remains, and debt lieth by
reason of the privity of contract between lessor and lessee.

2 Cro. 22/ : 1 Nets. Abr. C04. If debt be brought by an exe-
cutor for arrears of rent ended, it is local still, and must be laid
where the land lies. Hob. 3J. Action of debt may be had
against the lessee in any place ; but if it be brought against an
assignee, it must be where the land lieth ; and upon the privitt/

of contract, it is to be brought against the lessee where the land
is. Latch. 397. 271 : 2 Leon. c. 28.

Debt does not He at the common law, nor by stat. 8 Anne,
c. 14. for the arrear of an annuity or yearly rent, payable to
A. during the life of B. out of lands' devised to B. for life,

for it is a freehold rent. Webb v. Jiggs
<5f Ux.: 4 Manle & S.

113: and see Keltu v. Cluhbc, 3 Urol. ty B, \30:6 Moo. 355.
Debt lies for use and occupation generally, without stating

the place where the premises lie, or any of' the particulars of
the demise. King x. Eraser, (j Easts' Rep. .'U8. See also
WUkmsv* U'iugate, 6 Term Rep. 62 r and Stroud v. Rogers,
cited ibid.

Debt for rent on a lease against assignee is local. Barker
v. Dormer, 1 Shotr, l<M,

In an action of debt for rent, without showing in what
parish the lands were situate, and a particular of the plaintiff's
demand, describing them in a wrong parish, vet the Court of
K. U, held that the plaintiff might recover, it not appearing
that any misrepresentation was intended, or that defendant
had held more than one parcel of land of plaintiff* so as to be
misled bv such inaccuracy. Da vies v. Edwards, Maute ey S
380.

In some cases action of debt will lie, although there be no
contract betwixt the party that brings the action and him
against whom brought ; for there may be a duty created by
law for which action will lie. 2 Saund. 343. 366. Debt lieth

against a sheriff', for money levied in execution, 1 Lit. Ahr,
403. Action of debt lies against a gaoler for permitting a pri-
soner committed in execution, to escape, because thereupon the
law makes the gaoler debtor ; but where the party is not in

execution, there action on the case only lies for damages suf-
fered by the escape. 1 Saund. 218: 1 Lit. Abr. 402,
A person may have debt upon an arbitrament : also debt

lies for money recovered upon a judgment, &c. And upon a

recovery in the superior courts at Westminster, the plaint i ff'

must bring the action in Middlesex, the record being there

;

but a sci. fa. to execute judgment, must be where the original
was. and follow it. Xaf. Br. 2n"7, 2ti8. &e.

When judgment is bad in the King s Bench, and a writ of
error brought in the Exchequer chamber, or in parliament,
yet an action of debt will lie on the judgment : in this case, if

the plaintiff levies part of his money, by elegit, he may likewise
bring debt for the residue. ] Sid* 184, 236.

Whatever the laws order any one to pay, that becomes
instantly a debt, which he hath beforehand contracted to dis-

charge. And this implied agreement it is that gives the

plaintiff a right to in>titute a second action founded merely
2 y 2
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on the general contract, in order to recover such damages, or

sum of money, as are assessed by the jury* and adjudged by

the court to he due from the defendant to the plaintiff in any

former action* So that if he hath once obtained a judgment

against another for a certain sum, and neglects to take out

execution thereupon, he may afterwards bring an action of

debt upon this judgment ; 1 RoL Abr. 600, 1 ; and shall not

be put upon the proof of the original cause of action ;
but

upon showing the judgment once obtained, still in full force,

and yet unsatisfied, the law immediately implies, that by the

original contract of society the defendant hath contracted a

debt, and is bound to pay. This method seems to have been

invented when real actions were more in ti*c than at present,

and damages were permitted to be recovered thereon, in order

to hiive the benefit of a writ of capias, to take the defendant's

body in execution for those damages: which process was

allowable in an action of debt (in consequence of the Stat;

£5 Ed, 3. c, 1?,), but not in an action reah Wherefore, since

the disuse of those real actions, actions of debt upon judgment

in personal suits have been pretty much discountenanced by

the courts, as being generally vexatious and oppressive, by

harassing the defendant with the costs of two actions instead

of one* 3 Comm. 1(>0.

Debt will lie upon the judgment of a foreign court, and the

plaintiff" need not show the ground of the judgment ; but it is

w\ to be declared on as a matter of record, for it is here but of

the nature of a simple contract debt ; therefore in such case

the judgment is sufficient only to establish a demand, and put

the defendant to impeach the justice of it, or show the same to

have been unduly or irregularly obtained. And as it is but a

simple contract, assumpsit will also He on it. Walker \\ Witter,

Doug. 1—6 : in which several other cases on the same point are

also cited and reported.

Debt 1 iii's on the decree of a colonial court made for payment
of the balance due on a partnership account. Henley v. Soper,

8 Barn, cy C. 16. Debt lies for interest on a general count,

without stating any special contract. 5 Dow. Rep* 133.

If a man recovers debt or damages in London, on action

brought there by the custom of the city, which lies not at com-
mon law ; when it is becomes a debt by the judgment, action

of debt lies in the courts at Westminster upon this judgment.

2 Dan v. 449.

Action of debt will lie for breach of a by-Jaw ; or for amerce-

ment in a court-leet, &c. 1 Lil. 400: 5 Rep. 64: Hob. 2 :.><),

And action of debt is sometimes grounded on an act of parlia-

ment ; as upon stat. 2 Ed. 6. c. 13. for not setting out tithes.

Against physicians in London, for practising without a licence,

by stat. 14 and 15 H. 8, c. 5.—A college shall have action of

debt for commons of any student ; adjudged, Patch, <j Jac.

B. R.—And in general all the cases show that wherever in-

debitatus assumpsit is maintainable, debt also is. Dong. 6, per
Butler, J.

But debt will not lie by surveyor of highways, for composi-

tion money assessed in lieu of statute duty, being a claim given

by a statute which prescribes a particular remedy by distress

and sale. 1 M. $ Y, 450.

For debt to a bishop or parson after his death, his executors

shall have the action ; but of a dean and chapter, mayor and
commonalty, &c, the successors are entitled to the action of

debt. F. N. B. 120. Action of debt lies on a recognizance ; so

upon a statute men hunt, it being in nature of a bond or obliga-

tion: but it is otherwise in case of a statute staple. 2 Danv.

In bringing this action, it is a general rule, that the party

himself, to whom the debt is originally due, whilst he doth
live, must bring the action ; and after his death, his executors,

&c. And the action must be brought against the party himself

that doth originally owe the debt, whilst he is living * and after

his (b ath it may be brought against the executor, if he make
any ,* or otherwise against the administrator ; and if the ordi-

nary appoint none, against the ordinary himself ; and if he die

possessed of the goods, against his executor, &c. And also

against executors of executors in infinitum. Dyer, 24, 4.71

3 Rep. 9: 2 Brofvnl 207.

Action of debt for 100/. was held to lie on the stat. 19 G. 2.

c. 34. § 6'. (which is now repealed by 6 G. 4. c. 105. § 93.) against

the inhabitants of a huh in Kent, by the executors of a revenue
officer, wlu) being in a b at I "Ctwcen high and low water mark in

pursuit of a smuggling boat, in which were offenders against that

act, received a mortal wound by a shot fired by a person on the

shore within the lath : though the officer afterwards died on

the high sea beyond the low water mark, and consequently out

of the lath. Ellis's Executors v. St. Augustine's Lath, Kent,

12 East's Rep. 244.

Action of debt lies by the drawer against the acceptor of a

bill of exchange, payable to the drawer or his order,ybr value

receired nt gtxtds, 1 B. ey C. 074.

Debt does not lie for the arrears of an annuity issuing out of

lands, and payable to the annuitant for life, although it is fcofc

stated in the declaration that grantor had a freehold in the

premises, out of which the annuity was payable: as it must be

inferred that he had such an interest where nothing appears to

the contrary, 3 B. $ B. 130: S. C. 6 Moore, 355.

Debt will not lie for an annuity granted by the defendant to

the plaintiff in consideration of faithful services for life, 2 IVih.

221.

IT. Where it shall be brought in the debet and detinet, and

where in the detinet only.—The form of the writ of debt is

sometimes in the debet and detinet, and sometimes in the detinet

only that is, the writ states, either that the defendant oim,

and unjustly detains the debt or thing in question, or only that

he unjustly detains it. It is brought in the dtbf, as well as

detinet, where sued by one of the original contracting parties

who personally gave the credit, against the other who personally

incurred the debt, or against his heirs, if they are bound to the

payment; as by the obligee against the obligor, the landlord

against the tenant, &c. But, if it be brought by, or against, an

executor for a debt due to or from the testator, this, not being

his own debt, shall be sued for in the detinet only. F, X.li.

1 ] <). So also if the action be for goods, for com, or an horse,

the writ shall be in the detinet only ; for nothing but a sum of

money, for which I (or my ancestors in my name) have per-

sonally contracted, is properly considered as my debt. Ana
indeed a writ of debt in the detinet only, for goods and chattels,

is neither more nor less than a mere writ of detinue; and is

followed by the very same judgment* Rast. Kntr, 174:

S Comm. 156".

In debt, if it he demanded by original, the process is sum-

mons, attachment, and distress; and upon a default of suffi-

ciency, on a nihil returned, process to the outlawry, &c. And

the judgment in debt, where the demand is in the debet and

detinet, is to recover the debt, damages, and costs, of suit ; and

the defendant in misericordia. 1 Shep. Abr. 52$. Where the

plaintiff in debt declares on some specialty, or contract for a

sum of money, it must be certainly demanded, and no other;

and the demand cannot be of a lesser sum, but it must be shoira

how the remainder was satisfied ; but in an action upon a

statute, that gives a certain sum for the penalty, though less be

recovered than the plaintiff lays, it will be good. Cro. Jac,

49S. If action for debt is brought, on a specialty, bill, bond,

lease, &c, the several writings must be well considered by which

the plaintiff warrants his action, and the sum due is to be

rightly set forth; and if it be debt for rent, the time of com-

mencement, and ending, &c. In debt on single bill or upon

judgment, the defendant may plead payment (before the actum

brought) in bar ; and pending an action on bond, kc. the defend-

ant may bring in principal, interest, and costs ; and the court

shall give judgment to discharge the defendant. Stat* 4 tf«a 5

Anne, c. 16". See tit. Bond.
If the action be brought for money, it must be in the debet

and detinet; but if goods or chattels, it must be in the detinet
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only. 50 Ed. 3. 16: 1 Rol. Abr. If an executor brings debt
for any thing in right of his testator, it must be in the detinct

only. Moor, 566: 1 Rot. Abr. 602, 603.
If an executor brings an action upon an obligation made to

the testator, where the day of payment accrued after the
d .vith of the testator, yet the writ shall be in the detinet only,
for he brings the action as executor. Lane, 80 : S. P. 20 H. 6.5:
1 Rol Abr, 602. S. C.
So if a man binds himself to the testator to pay him 100/.

when such a thing shall happen ; if it happens after the death
of the testator, yet the writ of the executor shall be in the
detinet only. 20 //. 6.6: 1 Rol. Abr. 602,

If in an account an executor recovers a debt due to his tes-

tator, in action for the arrearages thereupon, the writ shall he
in the detinet only ; for though the action is converted into a
debt by the account, yet it is the same thing which was received
in the life of the testator. Cro. Eliz. 326: Cro. Jac. 5*5:
5 Co. 31.

If the executor sells the goods of the testator for a certain

sum, he shall have action for this in the debet and detinct.

I Rol Abr. 602.

If an executor having lands by an extent upon a statute made
to the testator, and naming himself executor, by deed leases

them for three years, rendering rent, &c. ; if an action is after-

wards brought by him for his rent, it must be in the debet and
detinct, because it is founded upon his oum contract. Lane, 80:
Cro. Jac. 635: Brown, 205: 1 Mod, 185.

So an executor, being lessee for years of a reetory in the
right of a testator, may have action upon 2 Ed, 6. e- 13. for

not setting out tithes in the debet and detinet, because founded
upon a wrong in his o?vn time, and by the statute it is given to

the party grieved. Cro. Jac. 545.

Also action against an executor shall be in the detinet only,

for he is chargeable no farther than he has assets. 1 1 //. 4r. 1 6 :

I Rol. Abr. 603.

In an action against an executor for rent, incurred in the

life of the testator, the writ shall be in the detinct only.

I I //. G. 36 : 1 RoL Abr. 603.

But if an action be brought against an executor for the

arrearages of a rent, reserved upon a lease for years, and in-

curred after the death of the testator, the writ shall be in the

debet and detinet, because the executor is charged of his own
possession. I RoL Ahr. 603: Cro. Eliz. 711: Moor, 566:
I Brorcnl. 56: Cro. Jac. 4-11- And the declaration is against

him as assignee, not as executor.

If an action is brought against baron and feme, upon an

obligation entered into by the feme before marriage, it shall he

in the debet and detinet ; for by the marriage all the personal

goods and power of disposing of the real estate are by law given

the husband, which he has to his own use, and not as executors,

who have them only to the use of another. 5 Co. 36 :

3 Leon. 206. S. C.

So if an action is brought upon a bond against the heir of

the obligor, it shall be in the debet and detinet, because he hath

the assets in his own right. 5 Co. 36.

Debt lies by the assignees of a replevin-bond against one of

the sureties in the detinct only. Wilson v. Hobday, 4 Maule

$ $. 120.

IIL How it may be extinguished*—If a man accepts an

obligation for a debt due by simple contract, this extinguishes

the contract, but the acceptance of an obligation, for a debt due

by another Migatitm, is no bar of the first obligation. 13 //. \.

c. 1 : 1 RoL Abr. 604. i. e. if between the same parties. See
j

tit. Bond, V., Acceptance, Payment.

In debt upon an obligation, the defendant cannot plead ml 1

debet, but must deny the deed by pleading non est factum;fox

the seal of the party continuing, it must be dissolved co hga*

mine quo Ugatum est. Hard. 332,

But if the debt be due by simple contract, then he may plead
|

nil debet, for it does not appear that there is anv debt continued.
Hob. 218.

In debt for rent, if it be by deed, the proper plea is non est

factum; but if it he without deed, the defendant may piend
non demisit, nothing in arrear, or that he never entered.
2 Inst. 651 : Hard. 332.

In debt for the arrears of an annuity granted for life nil

debet is no good plea, for the action is merely founded upon
the deed, for without it no action can be maintained; and
though by the death of the grantee the nature of the action is

changed, the annuity being determined ; yet this proves not
but that the action is founded upon the deed. Keitw.
147.

But in debt for the arrears of a rent-charge, by will devised
to the plaintiff's wife for life

; against the administrator of the
occupier of the land, nil detinet is a good plea, for the will is

no deed, nor wants any delivery ; adjudged, and said the action

was not so much grounded upon the will itself as upon the

statute, by which men are enabled by will to dispose of their

lands and rents issuing out thereof. Hard. 332.

In debt upon stat. 2 and 3 Ed. 6. c. 13. for net setting forth

tithes, not guilty, or nil debet, are good issues; 2 Inst. 65] :

Cro. Eliz. 621. S. P. ; because by the action the defendant is

charged with a tort, and if he is not guilty of the tort, he does

not owe the debt.

In an action of debt the defendant cannot give the statute

of limitations in evidence on nil debet, but must plead it

specially. Rac. Ah. Limitation of Action. (V.) [7th cd.)

A plea of nul tiel record to an action of debt on an Irish

judgment must conclude to the county, for the record of the
judgment is only provable by an examined copy on oath, the

veracity of which must be tried by a jury. 5 East, 475. And
such a judgment is not a record, and assumpsit lies on it.

4 Barn. C. 411. See farther Com. Dig. tit. Debt: Bac. Ah.
tit. Deft: and this Diet. tits. Action, Assumpsit, Information, Ike.

And as to setting off mutual debts, see tit. Set-Off.

Dkbt to the King. The king's debt is to be satisfied

before that of a subject, and until his debt be paid, he may
protect the deb'.ur iVnn the anv^ of <<iiv. r*. \'y u.. : ':..:<:>

law, the king for his debt had execution of the body, lands, and
got -ds, of the debtor. By Ma^na Ch'irlu. <) II. 3. c S. the

king's debt shall not be levied on lands, where the goods and
chattels of the debtor are sufficient to levy the debt. Also
pledges shall not be distrained, when the principal is sufficient.

Sheriffs having received the king's debt, upon their next
account are to discharge the debtors, on pain to forfeit treble

value ; and the sheriffs are to give tallies to the king's debtors

on payment. Stat. 3 Ed. 1. 19. By stat. 33 If. 3. c. 3y.

all obligations made to the king shall have the same force as a

statute-staple. 1 Inst. 130. But by stat. 9,5 Ed. 3. st. 5. c. IU.

notwithstanding the king's protection, creditors may proceed to

judgment against their debtors, with a cessct exreutia till the

king's debts be paid. Lands, &c. of the king's debtor and
accountant, may be sold as well after his death, as in his life-

time : but if the accountant or debtor to the king had a quietus

during his life, his heir shall be discharged of the debt. Stat.

27 Eliz. c. 3. See also stat. 25 G. 3. c. 35. regulating the sale

of extended estates, on motion to the Court Exchequer, by the
attorney-general. See farther, tits. Extent, Execution, King,
Prerogative, and Com. Dig. tit. Debt, adfin.
DEBTEE-EX EC UXOR. See tit. Executor.

DEBTORS. A wTork of the nature of this dictionary is bv
no means adapted to political disquisitions on the propriety of
imprisonment for debt—nor to historical details of the proceed-

ings of foreign Jiations on the subject. The legislature, who
are the proper, and indeed the only legal judges, of what regu-

lations on the subject are necessary, have repeatedly interfered

for the relief of honesty unfortunate debtors (too generally a

small part of the number confined
)
by insolvent acts ; and the

liberty of the subject in this particular, has in the present
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reign been much favoured by the laws relative to Arrest, Sec

tiLs. Arrest, Prisoners, Executions, Insolvent.

By stat* 25 G. 3. c, 45. for the courts of conscience in Lon-

don, Middlesex, and Southwark, the provisions of which are

extended by stat. 2f> G. 3. c. 38. nearly lotidem verbis, to all

courts for the recovery of small debts no debtor committed

to gaol by such court for a debt not exceeding 9.0s. shall be

kept in custody on any pretence whatsoever, more than twenty

days—nor for a debt between that and 405. more than forIn

days—then to be discharged without payment of fees, on for-

feiture by the gaoler of 5i— In case only of fraudulent con-

cealment of money or goods by the debtor, the time of confine-

ment may be enlarged, in the first instance to thirty days, and

in the latter to sixty*

By a temporary act, 41 G. 3. (U. K.) c. 64. § 1. creditors

were allowed to discharge debtors without losing the benefit of

the judgment upon which the execution issued, except that the

debtor should not be again liable to be arrested for the same

debt, nor the bill be proceeded against.

As to the general relief of the persons of insolvent debtors

surrendering their effects, see the acts 7 G. 4. c. 57 : 1 W* 4.

C, 38. which are continued till 1835, by 2 and 3 IV. 4. c. 44:

and this Diet, tit. Insolvents.

DEBTS, Priority of. See tits. Assets, Executor, Mori-

gage.

DECEIT, deception A subtle trick or devise, whereunto

may be referred all manner of craft and collusion, used to

deceive and defraud another, by any means whatsoever, which

hath no other or more proper name than deceit to distinguish

the offence. West Symb. § f>8.

There is a writ called a Wit it of Db:cfit that lies for one

that receives injury or damage from him that doth any thing

deceitfully in the name of another person ;
by which he is

deceived or injured; which writ is either original or judicial

.

Ren;. Orig* 112 : Old Nat. Br. 50. But an action on the case

is now the usual remedy for injuries arising from deceit of

another. See Bac. Ab. (7th ed.) tit. Action on ike Case.

Deceit is an offence at common law, and by statute : and all

practices of defrauding or endeavouring to defraud another

of his right, are punishable by fine and imprisonment ; and if

for cheating in some cases by transportation. See tit. Cheats,

Fraud, False Pretences, Indictment, IV. Serjeants, counsellors,

attorneys, and others, doing any manner of deceit, are to be im-

prisoned a year and a day ; also pleaders by deceit shall be

expelled the court, Stat. 3 Ed. 1 . c. 2<J.

If a fine be levied by deceit, or if one recover land by deceit,

the line and the recovery shall be void. 3 Rep. 77. And if

a man be attorney for another in a real action against the de-

mandant, and afterwards by covin between sueh attorney and

demandant, the attorney makes default, by which the land

is lost, the tenant who has lost the land shall have a writ of

deceit against the attorney, F, N. B. Q(l So writ of deceit

lies to set aside a fine and recovery in C. B. of lands in ancient

demesne. 2 IVds. 17-

In a praecipe quod reddat, if the sheriff return the tenant

summoned, where he was not summoned, by which the

defendant loseth his land by default at the grand cape re-

turned ; the tenant shall have a writ of deceit against him who
recovered, and against the sheriff fur his false return; and by

that writ the tenant shall be restored unto his land again : and

the sheriff" shall be punished for his falsity. F. A7
. B. 97- If a

man bring a writ of deceit against him that recovers in the

first action, and the sheriff return him summoned, upon which

for non-summons in that action on finding the same the reco-

very is reversed: in this case the defendant shall not have

writ of deceit to recover the land again, if he were not sum-

moned : but he shall have his remedy against the sheriff.

Rot. Abr. 6%h And where debt was brought, and the defendant

pleaded in abatement, and the plea was overruled, the attorney

on both sides by deceit between them, to the end the plaintiff

might recover his debt, entered another judgment, when it

should have been a respondeat ouster ; and it was he! I that the

writ of deceit would not lie to reverse the record, but only to

recover damages, Ibid. 622*

If in a suit or action, another person shall come into court

and pretend he is party to the suit, and so let judgment be

had, or some other damage done to the party himself; or if

one have cause to have an action^ and another brings it in his

name, and letsjudgment go by nonsuit, or the like, the injured

party may have this writ of deceit. F. N. B. 96: March, 48,

If any one forge a statute, Sec, in my name, and sueth a

capias thereupon, for which I am arrested ; I shall have a

writ of deceit against him that forged it, and against him who
sued forth the writ of capias, &c. And if a person procure

another to sue an action against me to trouble me, I shall have

a writ of deceit, F. Ar
. B. 96.

There are many frauds and deceits provided against hy

statute, relating to artificers, bakers, brewers, victuallers, false

weights and measures, &c, which are liable to penalties and

punishment in proportion to the offence committed. And writ

of deceit lies in various cases ; for not performing a bargain, or

not selling good commodities, &c. 1 Inst. 357.

On almost all occasions, where a person is deceived or in-

jured, and where anciently remedy was sought by the writ of

deceit, an action on the case for damages, in nature of a writ of

deceit, is now more usually brought ; and, indeed, it is the

only remedy for a lord of a manor, in or out of ancient de-

mesne, to reverse a fine or recovery had in the king's court of

lands lying within his jurisdiction, which would otherwise be

thereby turned into frank-fee. And this may be brought by

the hud against the parties, and cestui epte use of such fine ami

recovery; and thereby he shall obtain judgment not only for

damages (which arc usually remitted), but also to recover las

court and jurisdiction over the lands, and to annul the former

proceedings. 3 Lev. 4 15. 419 ? Lvltv. 711. 740,.

A count for a deceit, averring that the defendant repre-

sented to the plaintiff that his lessor required 350/. premium

for a lease, wThereas he required only 1 00/.
7
whereby defendant

fraudulently obtained from plaintiff and converted to his own

use 50/., is sufficient. Pewtriss v. Austin, 6 Taunton, 552,

In case in nature of a deceit to reverse a recovery of lands

in an ancient demesne, all the parties to the recovery must he

before the court. 2 IK Blackst. 1 170.

To support an action against a party for improperly recom-

mending an agent, no more is necessary than to show that the

statement was false, and known by the party recom mending to

be so. It is not necessary to prove a malicious or interested

motive. Foster v. Charles, G Bing. 3Q6.

The plaintiffs, being about to furnish defendant's son with

goods on credit, inquired of defendant by letter if his son had,

as he represented, 300/. capital of his own property. De-

fendant answered he had, wThen the fact was, that defendant

had only lent him 300/. on his promissory note, payable witfc

interest, and he received interest. This was held a deceit-

ful and actionable misrepresentation. Corbeti v. Brwn t

8 Bingh. 33.

DKCKN NARY. A town or tithing, consisting (originally)

of ten families of freeholders. Ten tithings composed an Iwn*

dred. The institution of decennaries (or frank pledges) i*

imputed to Alfred. In these decennaries the whole neigh-

bourhood or tithing of freemen were mutually pledges for each

other's good behaviour. 1 Comm. 1 1 4. See Dechiers.

DECEM TALES. When a full jury doth not appear at a

trial at bar, then a writ goes to the sheriff' apponere decern

tales, &c, whereby a supply is made of jurymen to proceed in

the trial. See tits. Jury, Tales.

DECIES TANTUM. A writ under stat. 38 Ed. 3. cA*
which lay against a juror, who had taken money of either

party for giving his verdict, to recover ten times as nmchas the

sum' taken. See tit. Jury. This writ also lay against m-
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braceors that procure such an inquest, who shall he farther
punished by imprisonment for a year. Reg. Orig. 188:
F. \\ IL 171 ; repealed hy () (ieo. k c. 50. $ fteT

DECIMATION, decimatio.~] The punishm*: every feni^
jrotaf'er hy lot was termed decimaiio legion is ; it likewise signi-
fies tithing, or paying a tenth part." There was a decimation
during the time of the Usurper, 16\55.

DKC1XERS, DECENNIERS, or DOZIXERS, rfeccn-
hnrii.~] In our ancient law, such as were wont to have the
oversight of the frihurgks, or views of frankpledge, for the
maintenance of the king's peace; and the limits or compass of
their jurisdiction was called decenna, because it commonly con-
sisted of ten households; as every person, bound for himself
and his neighbours to keep the peace, was stiled deccttnter.
Bract, lib, 3. tract, 2. c. 15.

These seem to have had large authority in the time of the
Saxons, taking knowledge of causes within their circuits, and
redressing wrongs by way of judgment, and compelling men
thereunto, as appears in the laws of King Edward the Con-
fessor. Lombard, A umb. 32. F5 u t of ] a

t

q decett trier is not use

d

for the chief man of a dizein, or dozei/t ; but he that is sworn
to the king's peace, and by oath of loyalty to the prince, is

settled in the society of a dozein.

A aozein seemed to extend so far as a leet extendeth, because
in leets the oath of loyalty is administered by the steward, and
taken hy all such as are twelve years old, and upwards, dwelling
within the precinct of the leet where they are sworn, F. N. B.
t6h There are now no other dozcitts but leets; and there is

a great diversity between ancient and modern times, in this

point of law and government. 2 last. 73. See 1 Comm. 114?:

4 Comm. 252: and attle3 Decennary.

DECLARATION.
Declaratio, narratio.~\ A legal specification, on record, of

the cause of action, by a plaintiff against a defendant.

The declaration should correspond with the process in the
names and descriptions of the parties ; for if there be a mate-
rial variance, the court will set aside the proceedings, unless

where the process is taken out against the defendant by a

wrong name, and he appears by his right name ; there the

plaintiff may declare against him by the name in which he
appears, stating that he was arrested by the other name; for by

appearing the defendant admits himself to be the person sued,

and so the variance is immaterial. 3 Term Rep. til I.

The substantial rules of pleading, according to which
declarations are to he drawn, are founded in strong sense and
the soundest and closest logic, and so appear when well under-
stood and explained, though by being misunderstood and mis-

applied they are often made use of as instruments of chicane.

1 Burr, 319.

Rates respecting the form of the declaration.—The parties,

plaintiff or demandant, defendant or tenant, ought to be well

named. The time of a matter charged in the declaration

ought to be certainly alleged ; and therefore in assumpsit, the

day being omitted on which the promise is made, it is bad.

Yet, Q4>: PL Com. 24. But the precise day need not be

itated, unless it is setting forth an instrument in which, if the

day is wrongly stated, it is fatal. A certain place ought to be

alleged where every fact material and traversable was done,

Kitck. 22(>. But the place stated may be the common venue.

The gist, and every thing that is of the essence of the

plaintiff's action, must be set forth in the declaration. That
seems properly to be the essence of the action, without which

the court could have no sufficient grounds to give judgment.

Ihct, PL 85. If the declaration be not sufficient on which to

found a judgment, this may be moved in arrest of judgment

after verdict. Ibid. The declaration must show a title in the

plaintiff. See Cro. Eliz* 325 : Moor, 598. In all cases where

an interest or estate commences upon condition, the plaint i if

ought to show it in his declaration, and aver the performance

of it ; but when the interest of the estate passes presently j and

I vests in the grantee, and is to be defeated by condition ; there
the plaintiff may count generally, and the condition shall be
pleaded by him who is to take' advantage of it. 7 Co. 10:
Lil.Reg.418.

8

The declaration must contain such certain affirmation that
it may be traversed ; for if there be no certain affirmation to
make the declaration itself traversable, it will not be cured
after a verdict, because it is a defect in substance- Co. Lit. 30 :

Cro. Jac. SGl : 2 Lhilst. 214 : Cro. Eliz. 33. 441 : 2 Saund. 31 Q.
If a declaration be good in part, though bad as to another
part, the plaintiff is entitled to judgment for so much as is

well alleged, especially if it be not of an entire demand.
10 Co. 115: RoL Abr. 784, 5: 2 Show. 103: 1 Salic. \s3.
Vide 3 Bart: 1235.

For preventing unnecessary length of declarations, it has
been specially ordered, that in actions of covenant the declara-
tion is not to repeat more of the deed than is necessary for the
assignment of the breach, and not to repeat the covenant in the
conclusion. In actions of slander, long preambles to be for-
borne, and no more inducement than what is necessary for the
maintenance of the action, but when it requires a special in-
ducement or colloquium. In actions upon general statutes, the
declaration not to repeat the statute, but to conclude f against
the form of the statute in such case made and provided.'— In
actions of debt upon judgment had in the courts at Westmin-
ster, to recite only the judgment; but if on a judgment had by
or against an executor or administrator, then tho action of delft

upen that judgment to repeat the declaration and judgment.
R. M. Hi:34. § 13, In a declaration on action founded on a
deed, the plaintiff need not set forth more than that part which
is necessary to entitle him to recover. Con?p. 665* And it will
be sufficient to state the substance and legal effect even of such
part ; which is shorter, and not liable to mis-recitals and literal

mistakes. The distinction is between that which may be re-

jected as surplusage (which might have been struck out on
motion), and what cannot ; where the declaration contains im-
pertinent matter foreign to the cause, and which the master on
a reference to him would strike out (irrelevant covenants, for
instance), that will be rejected by the court, and need not be
proved. But if the very ground of the action is mis-stated, as
where the plaint it]' undertakes to recite that purt of a deed on
which the action is founded, and it is mis-recited, that will be
fetal ; for then the case declared on is different from that which
is proved, and he must recover secundum allegata et probata,
Doug. 665. Brishitv v. Wright and another; and the notes there.

In a declaration on a promissory note, the words "the
defendants proper hand being thereunto subscribed," may be
rejected as surplusage, and need not be proved. Moo. $ Mali:
182. In covenant on an indenture of lease, the plaintiff well
assigned a breach that the defendant had not yielded the

monthly rent, &c. Sec., and then alleged that before the exhi-
biting the bill, &c,j to wit, on the 1st Nov. 1797, <J00L of the
rent reserved was in arrear. This date being before the com-
mencement of the lease, and therefore impossible, may be

rejected as surplusage, the breach being sufficient without it.

Buckley w Kenj/an t ]Q East, 13Q.

Of declarations in chief] de bene esse, and by-the-bye.—
There are two ways in which the plaintiff may declare, the
one on the return-day of the writ, which is called de bene e&se,

conditionally, until special or common bail be filed ; the other
after the day for filing common bail, or when the defendant
has justified his hail, which is called in chief If to speed the
cause, the former is the best way of proceeding ; and a rule to

plead may be given on the same day. When" a declaration is

filed de bene esse, till common bail or appearance entered, or
till special bail be filed, notice that it is .^o hied must be given
to the defendant in writing. Impey

t K. B.
By rule of Trinity Term, 183J*, no declaration de bene esse

shall be delivered until the expiration of six days from the
service of the process, where not bailable, or six days from the
arrest where bailable.
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The plaintiff cannot declare in chief, unless common hail he

filed by the defendant, or phiiutiif has done it for him. Snath

v. Painter, ^ Term Rep. 7 1 9 * 1 Term Rep. 635. Cook v.

Raven. And it must be tiled the term the writ is returnable.

2W.Y Prac. (9th ed.)

When the defendant has filed common or special bail for

himself, any person may deliver or file a declaration against

him by-the-byc, at any time during the term wherein the pro-

mm against the defendant is returnable, sedente curia; and the

practice hath been, that the plaintiff, at whose suit the

process is, might declare against the defendant in as many

actions as lie thinks fit, before the end of the next term,

after the return of the process. Impey, K. B. 177* See

4 Burr. L2180.

Of the time of declaring.— The plaintiff must declare before

the end of the term next after the return of the process; or

the defendant may sign a non-pros (except in replevin) without

entering any rule to declare, and the defendant shall have costs

taxed as usual. Stat. 13 Car. 2. r\ 2. § 5. And a rule to de-

clare is not necessary except on removals from inferior courts.

Bv the general rules of law a plaintiff must declare against

a defendant within twelve months after the return of the writ.

J>iit by the rules of the court, if he do not deliver his declara-

tion within two terms, the defendant may sign judgment of

non-pros. Though, unless he takes such advantage of the

plaintiff's neglect, the plaintiff may still deliver a declaration

within the year. 2 Term Rep. 112: 3 Term Rep. 123. And

a plaintiff shall be deemed out of court unless he declare

wit hin one vear after the process is returnable. Rale H. T. 1 832.

Where a writ is returnable on the last return-day of one

\, m$
the plaintiff, who is not bound to declare de bene esse, is

under no compulsion to declare before the essoign day of the

next term ; and therefore the defendant is not entitled to an

imparlance. Kent v. Yates, (i Taunton, @6l-

Where the court on demurrer gives leave to amend, by

stating particularly that which before wTas stated too gene-

rall}^ plaintiff may add new counts, though more than two

terms have elapsed from the commencement of the suit, if

they contain no ?iew cause of action. Brown v. Crump,

6 Taunton, 300.

The defendant cannot sign a non-pros, unless he enter his

appearance within the term in which the writ is returnable.

Hardw. 138: 2 Term Rrp. 71<h To prevent a non-pros being

signed, the plaint iff may get a side-bar rule, if the defendant is

not in custody , the last day of the second term, for time to

declare, until the first day of the next term ; and he may have

as many rules as he likes, from term to term, but there must be

two in a term, viz. one from the first day of the term to the last

day, and the other from the last day to the first day of the next

term. But the defendant may, if he thinks proper, move the

< that the last rule may he peremptory. Impey, K. B.

The delivery of a declaration against a prisoner, though

within two terms, is a nullity if there were no bill filed before,

and he is entitled to his discharge under the rule of court.

Nan:ell v. Bingham, 4 East's Rep. l6.

In all notices of declarations, care is to be taken that the

je he properly named, as well as the court in which the

suit is instituted ; and in notices of declaration, the nature of

the action is to be expressed, and at whose suit prosecuted, and

the time limited to plead to such declaration, R. T. 1 G. 2.

But it is not necessary to express the amount of damages.

Rule IT 7\ 1832.

>erving notice of a declaration filed together with the writ

at the same time is irregular. Stewardf v. Lund, 1 2 East's

Rep. 116.

Of entitling, and laying the day and place in declaration.—
Many niceties formerly occurred as to entitling the declaration

generally (which had reference to the first day of term), or

specially of some particular day after the cause of action arose ;

but now, by Rule of Michaelmas Term, 2 and 3 IV. 4. every

laration shall be entitled in the proper court, and of the day

of the month and year on which it shall be filed or delivered'

and any cause of action may in general be given in evidence of

the nature specified in the declaration, which occurs before the

day of the title.

If the plaintiff declares on a note, the day is material, and

an essential part of the agreement, from which he cannot

vary ; so on a bond or other writing ; hut in the case of a

common assumpsit, the day is alleged only for form, and

therefore the defendant cannot confine the plaintiff to the day

alleged in the declaration. S(r. 2i. Vide Co* tit. £g#.

Plowd. Com. 24. a.

In other cases, as in trespass, assault, battery, &c, the day

is immaterial, but is in general laid after the cause of action

accrued, and before the time of which the declaration is

entitled.

In local actions, where possession of land is to be recovered,

or damages for an actual trespass, or for waste, &c, affecting

land, the plaintiff must lay his declaration, or declare his injury

to have happened in the very county and place where it really

did happen; but in transitory actions, for injuries that might

have happened any where, as debt, detinue, slander, and the

like, the plaintiff may declare in what county he pleases, and

then the trial must be had in that county in which the decla-

ration is laid. 3 Comm. 294-. See tits. Action, Venue.

In a qui-tam action, if the declaration do not on the record

appear to be filed within a year of the writ, it is necessary to

connect it with the writ by evidence of the time when the

declaration was filedj and stating the writ to be continued on

the roll down to that time. In C, P. the placitnm being always

intituled of the term in or after which the trial takes place, it

furnishes no evidence of the date of the declaration. Thistle*

wood v. Cracraft, 6 Taunton, 141*

In action of\lebt upon a bond, the plaintiff in his declara-

tion must formally allege a place where the bond was made,

because the jury should come from that place; and if this be

omitted, the declaration was ill. Dyer, 15, 39: iNekjfljr,

619. But as the jury are no longer required to come from

the neighbourhood, the precise place is not material ; and it is

sufficient to state any place in the county as a venue, or even

to state the bond as made in the county generally.

It is good to lay large and sufficient damages in declara-

tions : and damages shall not he given for that which is nok

contained in the declaration, and only for what is materially

alleged. 10 Rep. 115: 1 Lil Abr. 381.

Of joinder of counts.—A declaration in assumpsit, con-

taining counts against the husband, and wife as administratrix,

upon promises by the intestate ; and a count upon promises by

the husband, and wife as administratrix, for use and occupa-

tion after the tleath of the intestate, held bad on general

demurrer for misjoinder. 3 B. $ A. 101. See on this subject,

1 C/titty on Pleading.

A declaration otherwise in the form of debt, but with counts

for work and labour, stating defendant to he indebted to plain-

tiff, and that being indebted, he undertook and promised to pay

upon request, whereby au action, &c, is bad on demurrer for

misjoinder of debt and assumpsit. 3 B. § A. 208.

Defective declaration.—Where a declaration is defective, 11

is aided by the statutes of amendments and jeofails when on

record ; but this was heretofore allowed only in matters of

form, not of substance, unless the justice of the case retired

it. 2 Barnard, K. B. 153: 2 Sir. 1162, 1202: 1 WfclW*
Say. Rep. 150. 294 : 2 Burr. 1098. But by the hhcrahty ot

modern practice, amendments have been allowed even in

mutters of substance, not only while the proceedings were on

paper, but even in some cases when on record. See 7
1

132. 447. (d.) 698: 2 Sir. S90: Filzgib. J 93: 1
Barnard,

408. 418: 2 Saund. 402: 1 East, 3/2. Whilst the proceed-

ings are in paper the amendment is at common law, and no

within any of the statutes of amendments which relate only

to proceedings on record. 1 Salk. 47 : 3 Salt 31. And there

is no difference as to the doctrine of amending at common law,
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between civil and criminal cases. 1 Salk. 51:2 Lord Raym.
1068! (i Mod. 285. S. C: nor between penal and other
actions, 1 Stra. 137: 2 Str. 1227 : 1 WUs. 256: 1 7i«rr.
*0£; 2 Burr. 1CK)8, 9: 5 Burr, 2833, 4: 6 X. R. 173. 543:
and 7 T. 72. 55. See tits. Amendment, Practice.

Variance—A party after setting out a deed on oyer, and !

demurring, cannot avail himself of a variance in an immaterial
jpart. I B. $ C\ ,3/jS. See as to variances tit. Pleas,

(7th ed.)

On
pJ////?^ declarations, copies thereof are served on the

\defendants or their attorney, &c. And by an order of all the
judges (1^ IV. x.) the plaintiff's attorney is not obliged to de-

|

liver the defendant's attorney the original declaration ; but
instead of it is to deliver a true copy of the declaration; upon
delivery or tender whereof, the defendant's attorney shall pav
for such copy after the rate of 4d. per sheet, &c. ; and if anv
person refuse to pay for the copy tendered, the said copy is to
be left in the office, with the cleric that keeps the files of decla-
rations, and thereupon the plaintiff's attorney giving rule to
plead, may, for want of a plea, signjudgment ; and before any
plea shall be received, the defendant's attorney is to pav for
the copy of the declaration.

If the declaration be filed, and notice thereof given to the
defendant or his attorney, it is deemed to be a good declara-
tion from the time of such notice only ; and therefore a rule to
plead in such case, given before notice of declaration, is irre-
gular; vet, where the declaration in the King's Bench was
filed on the last day of the second term after the return of the
writ, but the notice was not given till a little before the essoin
day of the following term, this was holden to be well enough, I

the master certifying it to be the practice. The defendant
must formerly have received and paid for a copy of the decla-
ration, whether it was delivered or left in the office, before he
could have been admitted to plead ; and if he neglected to do
so, the plaintiff's attorney might have refused to accept his
plea, and sign judgment. But now, though a copy of the
declaration must be paid for, on taking it out of the office

when filed, yet the defendant's attorney, we have seen, is not
bound to pay for it when delivered to him.
DECLARATOR, is an action, whereby we pray something

to be declared in our favour. Scotch Diet.

DECLARATOR OF PROPERTY, is when the corn-
plainer, narrating his right to lands, desires he should be de-
clared sole proprietor, and all others discharged to molest him
anv wav. Scotch Diet.

DECLARATOR OF REDEMPTION, is when, after a
process before the lords against the wadsetter, who refuses to

renounce after the order of redemption is used, the lords force

him to renounce, and by a decreet declare the lands redeemed.
Scotch Diet.

DECLARATORY ACTION'S, arc those wherein the right
of the pursuer is craved to be declared : but nothing claimed to

be done by the defender. Scotch Diet.

DECKEL, The judgment of a court of equity on any bill

preferred. See tit. Chancery.
A decree in Chancery is of the like nature with a judgment

at common law. Chan. Rep. 234.

Several questions and disputes were heretofore warmly agi-

tated, as to the authority of the master of the rolls to hear
and determine causes ; and as to his general power in the

Court of Chancery: to quiet which, it was declared by stat,

3 G. 2. c 30. that all orders and decrees by him made, except

such as by the course of the court were appropriated to the

great seal alone, should be deemed to be valid, subject never-

theless to be discharged or allowed by the lord chancellor, and

so as they shall not be enrolled till the same are signed by his

lordship.

If cither party to the suit thinks himself aggrieved by a

decree, he may petition the chancellor for a re-hearing, whether

it was heard before the chancellor himself, or any of the

judges sitting for him, or before the master of the rolls. For
VOL. I.

in all cases it is the chancellor's decree, and must be signed by
him before it is enrolled ; which is done of course, unless a
re-hearing be desired. Every petition for a re-hearing must
be signed by two counsel, usually such as have been concerned
in the cause, certifying that they apprehend the cause 18
proper to be re-heard. And upon the re-hearing, all the evi-
dence taken in the cause, whether read before or not, is then
admitted to be read, because it is the decree of the chancellor
himself, who only sits to hear reasons why it should not be
enrolled and perfected, at which time all omissions of either
evidence or argument may be supplied. Giib. Rep. 151, 2.

But after the decree is once signed and enrolled, it cannot be
re-heard or rectified but by bill of review, or by appeal to the
Llouse of Lords.

A bill of review may he had upon apparent error in judgment
appearing upon the face of the decree; or by special leave of
the court, upon oath made, of the discovery of new matter or
evidence, which could not possibly be had or used at the time
when the decree passed. But no new evidence or matter then
in the knowledge of the parties, and which might have been
used before, shall be a sufficient ground for a bill of review.
3 Comm. 4-5 4. See farther this Diet. tit. Chancery ; and Vin t

tit. Decree.

DECREET COGNITIOXIS CAUSA, is when the appa-
rent heir is called to hear the debt constitute, it not being
already clearly constitute by writ; and the appearing heir
renounces, being charged to enter heir. Scotch Diet.

Decreet cognition is causa, against executors, is when
the nearest of kin are pursued by the executor creditor, who
hath no writ to instruct his debt to hear the debt constitute.

Scotch Diet.

DECREET OF COMPRISING, is when at the day
appointed in the letters, the debitor being called, the messenger
offers him his lands for the money ; which if he have not
ready, the inquest declares the lands to belong to the creditor
for his pavment. Scotch Diet.

DECREET OF EXONERATION, is a decreet of the
commissars against the creditors, or nearest of kin ; wherein
it is proven, that the executor hath executed the whole tes-

tament, and that all is exhausted by lawful sentences. Scotch
Diet.

DECREET OF LOCALITY, is a decreet modifying a
stipend for a minister, dividing and proportioning the same
among the heretors. Scoff// Diet.

%

DECREET OF MODIFICATION, is that which modi-
fies a stipend to a minister, but doth not divide and proportion
it among the heretors. Scotch Diet.

DECREET OF VALUATION, is a sentence of the lords

(who are now in the place of the commission) determining the
extent and value of teinds. Scotch Diet.

DECRETALS, deerdales A volume of the canon law,
so called as containing the decrees of sundry popes; or adigot
of the canons of all the councils that pertained to one matter
under one head. See tit. Canon Law.
DECURIARE. To bring int oorder. Man. Aug. torn. p. 24:3.

DEDHANA, ded-bane, Sax,^} An actual homicide, or

manslaughter. Leg. H. 1. c. 85.

DEI) I QI have given]]' This word amounts to a warranty
in law, as if it be said in a deed or conveyance, that A. 13. hath
given, $c. to C. D., it is a warranty to him and his heirs. Co.

Lit. .304. Also dedi imports a power of giving any thing,

Hob. 1 2. See tits. Conveyance, Deed.
DEDICATION-DAY, Festom Dedicationis.-) The feast of

dedication of churches, or rather the feast-day of the saint and
patron of a church, which was celebrated not only by the in-

habitants of the place, but by those of all tbe neighbouring
villages, who usuallv came thither; and such assemblies were
allowed as lawful : it was usual for the people to feast and
drink on these days ; and in many parts of England they still

meet every year in villages for this purpose, which days are

calledJeasts or wakes* CoiveL

iz
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DEDIMUS POTESTATEM, A writ or commission

given to one or more private persons, for the speeding some

act appertaining to a judge, or some court : and it is granted

most commonly upon suggestion, that the party who is to do

something before a judge, or in court, is so weak that he cannot

travel: as where a person lives in the country, to take an

answer in Chancery, to examine witnesses in a cause depending

in that court, to levy a fine in the Common Pleas, &c. On
renewing the commission of the peace, there cometh a writ of

dedimus potcsiatern out of Chancery, directed to some ancient

justice to take the oath of him, whicli is newly inserted. See

tit. Justices of Peace.

Dedimus^Potestatem de Attorxato faciendo. As

the words of writs do command the defendant to appear, &c,

anciently the judges would not suffer the parties to make attor-

nies in any action or suit without the king's Writ of dedimus

foteMatenu to receive their attornies; but now, by statutes, the

plaintiff or defendant may make attornies in suits without such

writs. Nat. Br. 55, 56. See tit. Attornies.

DEED,
Factum.] An instrument in parchment, or paper, hut

chiefly in parchment, comprehending a contract or bargain

between party and party; or an agreement of the parties

thereto, for the matters therein contained : and it consists of

three principal points, writing, sealing, and delivery; writing,

to express the contents ; sealing, to testify the consent of the

parties ; and delivery, to make it binding and perfect. Terms

de la Ley,

L What a Deed is.

II. The Requisites to make a good Deed*

J 1 1. How a Deed may be avoided.

IV. Of (he inrolliug, exposition, and pleading of Deeds.

I. What a Deed is.^A deed is a writing sealed and deli-

vered by the parties. 1 Inst. 171* It is sometimes called a

charter? charta, from its materials ; hut most usually, when
applied to the transaction of private subjects, it is called a deed,

in Latin factum, because it is the most solemn and authentic

act that a man can possibly perform with relation to the dis-

posal of his property ; and therefore a man shall always be

estopped by his own deed, or not permitted to aver or prove

anv thing in contradiction to what he has once so solemnly and

deliberateiv avowed. Plotrd. -KM*. If a deed be made by

more parties than one, there ought to be regularly as many
copies of it as there are parties, and each should be cut or

indented (formerly in acute angles, vistar denlium, like the

teeth of a saw, but at present in a waving line) on the top or

sides to tally, or correspond with eaeli other ; which deed so

made is called an indenture. Formerly when deeds were more

concise than at present, it was usual to write both parts on the

same piece of parchment, beginning at the middle, and con-

tinuing to the contrary ends, with some word or letters of the

alphabet written between them, through which the parchment

was cut either in a straight or indented line, in such a manner
as to leave half the word on one part, and half on the other.

Deeds thus made were denominated syngrapha by the canon-

ists, and with us chirographa, or hand- writings j Mirror, c. 2.

§ 27 ; the word cirographum or cyrographum being usually

that which is divided in making the indentures of a fine. See

tit. Chirograph. But at length indenting only has come into

use, without coming through any letters at all ; and it seems at

present to serve for little other purpose than to give name to

the species of the deed. See farther, 1 Inst. 22$. *n

When the several parts of an indenture are interchangeably

executed by the several parties, that part or copy which is exe-

cuted by the grantor is usually called the original3 and the rest

are counterparts ; though of late it is most frequent for all the

parties to execute every part, which renders them all originals.

A deed made by one party only is not indented, but polled or

DEED, I. II.

shaved quite even, and therefore called a deed-poll, or a single

deed. Lit 371,2.

A deed-poll is said to be a deed testifying that only one of

the parties to the agreement hath put his seal to the same,

where such party is the principal or only person, whose consent

or act i* necessary to the deed : and it is therefore a plain deed,

without indenting, and is used when the vendor, for example,

only seals, and there is no need of the vendee's sealing a

counterpart, because the nature of the contract is such as to

require no covenant from the vendee, &e. Co. Lit. 55.

The several parts of deeds by indenture are belonging to the

feoffor, grantor, or lessor, who have one; the feoffee, grantee,

or lessee, who have another ; and some other persons, as

trustees, a third, &c. ; and the deed-poll, which is single, and

of but one part, is delivered to the feoftec, or grantee, &c.

All the parts of a deed indented, in judgment of law, make

but one entire deed ; but every part is of as great force as all

the parts together, and they arc esteemed the mutual acts of

either party, who may be bound by either part of the same,

and the words of the indenture arc the words of either party,

&c. But a deed-poll is the sole deed of him that makes it,

and the words thereof shall be said to he his words, and bind

him only. Flotvd. 134. 421 : Lit. § 370.

A letter, or power of attorney, for the transferring govern-

ment stocks, containing the usual covenants, to conlirm with

the Bank, whatever should be done by the attorney after the

decease of the party giving it, is a deed within the stat.

2 G. 2. c. 25. making it a capital offence to forge a deed.

R. v. Fauntlcroy, 2 Ring. 413: 1 R. $ M. 52: I Can $ P.

421.

II. The Requisites to make a good Deed.— l. The first re-

quisite of a deed i^, that there be persons able to contract and

he contracted with, for the purposes intended by the deed;

and also a thing, or subject-matter to he contracted far
;

all

which must be expressed by sufficient names. Co. Lit 35.

So as in every grant, there must be a grantor, a grantee, and a

thing granted ; in every lease, a lessor, a lessee, and a thing

demised.

Some persons are disabled to contract by common law, and

some by statute; some absolutely, and some secundum quid

only, as in case of infants, feme coverts, idiots, persons n<m

comjws mentis, aliens, tenants in tail, ecclesiastical persons, and

others ; some of which may not make any deeds or estates by

them at all, others but so and so limited and qualified. Stat*

32 H. 8. c. 28. See tit. Leases.

Disabilities to make deeds, &c. are chiefly amongst persons

of non-sane memory, infants, aliens, women who have husbands,

men who have wives, &c, persons born deaf and dumb, persons

attaint of treason or felony, or, in a praemunire, clerks convict,

tenant in tail, ecclesiastical persons, as bishops, parsons, and the

like, with respect to lands, &c, which they hold as such, jomt-

tenants, tenants in commoo, coparceners, disseisors, dissei-

sees, See. See these several tits.

He who has only an estate for his own or another's Me,

or a lease for years of land, may give, grant, or charge it at

his pleasure, for so long as his estate lasts ; and it will be good

to all purposes, and against all persons for that time.

And a man who has an estate in land to him and[tmi WiW

and his heirs, may make what estate he will of it, and this will

be good against all but his wife, and that for her hie only.

7 Co. 12 : Co. Lit 42 : Perk. § 182.

The king, for the greatness of his person, is disabled to take

by deed in pais, and, therefore, if a feoffment be made to him

there, and livery of seisin be made upon it, this wilt be void;

hut he is to take by matter of record, which is of an higher

nature than a deed. Fitz. Fait and Feoffment, 21.

Leases made to the kin- bv colleges, deans and chapters, or

any other having a spiritual or ecclesiastical living, against tw

stat. 13 Elh. are restrained by the same att, as weii

leases made to common persons. 5 Co. 14.
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The names of the parties to deeds serve to distinguish per-
sons, and to make the person intended certain ; vet mistakes
in this, unless they be very gross, will not hurt ; nihil facit
error nomims cum de corpore constat. Buhl. 21,22: 2 Buht.
30$, 303 : Co. Lit. 3 : PerL § 36.

But ii the name of baptism or surname be mistaken, as John
for Thomas, &c. this is d;mgciuus. Moor, 407. &97- And see
2 Bulst, 70 : Perk. § 39.
h is ulso pnuknt to add the addition of each party, as the

place of residence, with his or her degree, profession, ormytf&rff.
There are many descriptions of grantors and grantees ; as

(1.) Proper names of baptism and surnames, and the nanu s of
corporations, or bodies politic or corporate. (2.) Narrjoai «if
dignities, office, and the like. And these (of both sorts) w£Q
admit a description made good by reputation. And so land
will pass to one, by the name of a son, who is a bastard; so to
one by the name of a wife, who is not a wife; 27 Ed. $, 85,
Bttlst. 3 ; if they be reputed or known by that name. Hob. 32.
There must be such a person in esse at the time of the deed

made as is named, and the parties must be able to give, and
capable to receive, that which is given or granted by the deed.
Plond. 345 : Co. Lit. 2, 3 : PerL 43. 52.
And therefore if an annuity be granted to the right heirs of

J. S., he being then living, this is void ; for there is none such,
nOT can be whilst he lives. PerL § 52. See CVo. Car. 22.

_
If a man gets another name by common esteem than his

right name, and he is known by his other name, his deed made
by this other name may be good, (j Co. 36 : Co. Lit. 3 : Perk
§ 41.

The mistake is less dangerous where any other part of the
deed, or some other addition, shall make the person intended
certain, fif'o. ;jf>: ('<>. J j{. : /',,/.-.£ in.

1 f a party enter
into a bond by a wrong Christian name, he should be sued by
that name. 3 Taunt. 504. And see 5 Barn. Sf A. 682.

2. The deed must be founded upon good and sufficient
consideration. Not upon an usurious contract (stat. 13 Eliz.
c. 8.) ; nor upon fraud or collusion, either to deceive pur-
chasers bona fide {stat, 27 Eliz. c. 4.); or just and lawful
creditors (stat. 13 Eliz. c. 5.); see 3 B. $ AdoL 408; any

« of which bad considerations will vacate the deed, and subject
such persons as put the same in use to forfeitures, and often
to imprisonment. A deed also, or other grant, made without
any consideration, is, as it were, of no effect ; for it is con-
strued to enure, or to be effectual only to the use of the grantor
himself. Peri, § 533. The consideration may be either a
good or a valuable one. See farther tit. Consideration, and
JXiSt, III.

In deeds, the consideration is a principal thing to give them
effect ; and the foundation of deeds ought always to be honest.
That a deed was executed upon a corrupt agreement, dehors
the deed, may be averred in pleading. See Collins v. Blantern,
2 Hits. 341. Or on an illegal consideration. Grevifle v. Atkins,

I) Barn. C. Ul:2. But a party cannot allege his own fraud
to avoid a deed. 2 Bam. # A. 367.

3. The deed must be written or (as is the case at present
with many instruments, such as bonds, policies of insurance,

&c.) printed, for it may be in any character or any language,
but it must be upon paper or parchment; for if it be written
on stone, board, linen, Leather, or the like, it is no deed. Co.
Lit. 229: F. N. B. 122.

All the matter and form of a deed must be written before

the sealing and delivery of it ; for if a man seals and delivers

an empty piece of parchment or paper, although he therewithal
gives commandment that an obligation or other matter shall be
written in it, which is done accordinglv, vet this will not make
it a good deed. Co. Lit. 171: Perk. § 118, 11 g. See Moor,
28: II etley, 136, 137*

A deed may be written in any hand, as in text, court, or

Roman hand; or in any language, as in Latin or French, and
is as good as a deed written in English, and in a secretary

hand. 2 Co, 3. It has been decided that a promissory note

may be indorsed in pencil ; 5 P»r». $ C. 234 ; and it would
seem a deed might U> ™ written.

It mny be written either in a piece of loose paper or parch-
ment, or in a paper or parchment sewed in a book. Bro. Obliff.
67 : Co, Lil. 137, 139,

fr

A deed must also have the regular damps imposed on it by
the several statutes, for the increase of the public revenue ;&he it cannot be given in evidence. See post

% 7,
1 '>j inerly many conveyances were made by parol, or word of

nimrt.h only, without writing; but this giving a handle to a
variety of frauds, the stat. 2<J Car. 2. c. 3. enacts that no lease,
estate; or interest, in lands, tenements, or hereditaments, made
by Civery of seisin, or by parol only (except leases not exceed-
ing t'nree years from the making, and whereupon the reserved
rent is at least two- thirds of the real value) shall be looked
upon as of greater force than a lease or estate at will; nor
shall any assignment, grant, or surrender of any interest in
any freehold hereditaments be valid, unless in both cases the
same be put in writing, and signed by the party granting, or
his agent, lawfully authorised in writing. See tit. Frauds.

4. The matter written must be legally and orderly set forth
;

that is, there must be words sufficient to specify the agree-
ment, and bind the parties; which sufficiency must be left to
the courts of Jaw to determine. Co, Lit, 225. For it is not
absolutely necessary in law, to have all the formal parts that
are usually drawn out in deeds, so as there be sufficient words
to declare clearly and legally the party's meaning- But, as
these formal and orderly parts are calculated to convey that
meaning in the clearest, distinctest, and most effectual manner,
and have been well considered and settled by the wisdom of
successive ages, it is prudent not to depart from them without
good reason or urgent necessity ; therefore they shall be re-
capitulated in their usual order. See 1 Inst, 6,

It may in the first place be generally observed with regard
to the words requisite in a deed, that they depend upon the
estate intended to be conveyed. If a man would purchase
lands or tenements in fee-simple, it behoves him to have these
words in his purchase, To have and to hold to him ami to his
heirs; for these words, his heirs {only), make the estate of
inheritance, in all feoffments and grants. But this is to be
understood of natural bodies : for if lands he given to a sole
body politic or corporate (as to a bishop, parson, vicar, master
of an hospital, &c.) there, to give him an estate of inheritance
in his politic or corporate capacity, he must use these words,
To have and to hold to him and his successors. Co, Lit. 8, &c.

If an estate tail is intended to be created, the words must
be, To have and to hold to him and to the heirs of his hodu
See tit. Fee.

'

The insertion of the word heirs or successors, as the case re-
quires, is therefore absolutely necessary in conveyances of
estates of inheritance ; for if a man purchase lands by these
words, To have and to hold to him for ever, he has but an
estate for term of life. See Co. Lit. 8. b. $c.
A deed or conveyance cannot operate as an exchange without

the word " exchange." Eton Coll. v. Wicklijfe, Bp. 3 Wits.
458. 485.

The words "equally to be divided," in a deed of uses, make
a tenancy in common. 1 Wils. 341,
A deed of release, containing the words "all lands, ccc. used,

occupied, and enjoyed, or deemed, taken, or accepted, as part
thereof/' will pass leasehold lands, which answer that descrip-
tion as well as freehold, especially against the releasor. 1 //
Black. 25.

We may now proceed more particularly to observe on the
formal and orderly parts of a deed.

The premises are used to set forth the number and names
of the parties, with their additions or titles. They also con-
tain the recital, if any, of such deeds, agreements, or matters
of fact, as are necessary to explain the reasons upon which the
present transaction is founded ; and herein also is set down the
consideration upon which the deed is made. And then follows

2 z %



the certainty of the gio^tor. grantee, and thing granted. See
tit* Premises*

Next come the Habendum and Tenendum. Tbo office of

the habendum is properly to determine what estate or intere>t

is granted by the deed, though this may be performed, and

sometimes is performed, in the premises; in which case the

habendum may lessen, enlarge, explain, or qualify, but not

totally contradict, or be repugnant to the estate granted in

the premises. As if a grant be " to A. and the heirs of his

body " in the premises, habendum " to him and bis heirs for

ever," or vice versa, here A. has an estate tail, and a fee-simple

expectant thereon. Co. Lit. 21 : 2 Roll. Rep. Cm
Jac. I5n tj, had it been in the premises, "to him and bis

heirs," habendum (t to him for life," the habendum would be

utterly void ; 2 Rep* 23: 8 Rep. 56; for an estate of inherit-

ance is vested in him before the habendum comes, and shall

not afterwards be taken away, or devested, by it. See tit.

Habendum, The tenendum, "and to hold," is now of very

little use, and is only kept in by custom. It was sometimes

formerly used to signify the tenure by wliich the estate granted

was to be hoiden, viz. "tenendum per servitinm militare, in bur-

gogio, in liberie socagio," &c. But, all these being now re-

duced to free and common socage, the tenure is never specified.

Before the stat of quia emp/ores, 18 Ed. 1. si. 1. it was also

sometimes used to denote the lord of whom the land should be

holden ; but that statute directing all future purchasers to hold

not of the immediate grantor, but of the chief lord of the fee,

tli is use of the tenendum hath been also antiquated ; though
for a long time after we find it mentioned in ancient charters,

that the tenements shall be holden
3 de capitalibus dominis

feodi, but as this expressed nothing more than the statute had
already provided for, it gradually grew out of use. See tit.

Tenure*

Next follow the terms of stipulation, if any, upon which the

grant is made : the first of which is the reddendum, or reser-

vation, whereby the grantor doth create or reserve some new
thing to himself out of what he had before granted. As "ren-
dering therefore yearly the sum of ten shillings, or a pepper-
corn, or two days' ploughing, or the like." Under the pure
feodal system, this render, reditu*, return, or rent, consisted in

chivalry, principally of military services; in villenage, of the

most slavish offices ; and in socage it usually consists of money,
though it may still consist of services, or of any other certain

profit. To make a reddendum good, if it be of any thing newly
created by the deed, the reservation must be to the grantors, or
some, or one of them, and not to any stranger to the deed.
Plwvd. IS: 8 Rep. ?], But if it be of ancient services, or the
like, annexed to the land, then the reservation may be to the
lord of the fee. See Reddendum.

Another of the terms upon which a grant may be made is a
Condition ; as to which see fully title Condition.

Next may follow the clause of warranty.
This was anciently inserted in deeds to secure the estate to

the grantee and his heirs, &c, and was a covenant, real, annexed
to the land granted, by which the grantor and his heirs were
bound to warrant the same to the grantee and his heirs, and
that they should quietly hold and enjoy it ; or upon voucher, &c,
the grantor should yield other lands to the value of what should
be evicted. See farther, title Warranty.

After warranty usually follow Covenants, or conventions

;

which are clauses of agreement contained in a deed, whereby
either party may stipulate for the trutli of certain facts, or may
bind himself to perform, or give, something to the other. Thus
the grantor may covenant that he hath a right to convey ; or
for the grantee's quiet enjoyment; or the like; the grantee
may covenant to pay his rent, or keep the premises in repair,
&e. If the covenantor covenants for himself and his heirs, it

is then a covenant real, and descends upon the heirs, who are
bound to perform it, provided they have assets by descent, hut
not otherwise ; if he covenants also for his executors and ad-
ministralors, his personal assets, as well as his real, are likewise

pledged for the performance of the covenant; which mates
such covenant a better security than any warranty. \\ ^ z \n
in some respects a less security, and therefore more beneficial
to the grantor; who usually covenants only for the acts of
himself, and his ancestors, whereas a general warranty™
tended to all mankind. For whit h reasons the covenant ks
in modern practice totally superseded the other. See fully tins
Diet. tits. Assets

7
Covenant, Assignment, Heir.

Lastly, comes the Conclusion, which mentions the execution
and date of the deed, or the time of its being given or executed
either expressly, or by reference to some day or year before-
mentioned. Not but a deed is good, although it" mention no
date ; or hath a false date, or even if it hath an impossible
date, as the 30th of February, provided the reul day of its being
dated or given, that is, delivered, can be proved. Co. Lit.

4*-

lh/rr
y 28— See farther, title Date.

When there is a sensible date to a deed, the word date means
the day of the date and not of the deliver if ; but if there be no
{late, or an insensible one, the wTord date may be construed

delivery. 4 # C. 90S.

5. A fifth requisite for making a good deed is the reading of

it. This is necessary wherever any of the parties desire it, and
if it be not done on his request, the deed is void as to him. If

he can f he should read it himself; if he be blind or illiterate,

another must read it to him. If it be read falsely , it will be

void ; at least for so much as is misrecited ; unless it be agreed

by collusion, that the deed shall be read false, on purpose to

make it void ; for in such case it shall bind the fraudulent

party. 2 Rep. 3. 9 : 11 Rep. 27.

(I It is requisite that the party or parties whose deed it is,

should seal, and now in most cases should sign it also. 'I he use

of seals, as a mark of authenticity to letters and other lustra*

ments in writing, is extremely ancient* We read of it among

the Jews and Persians in the earliest and most sacred recordsw
history. But in the times of our Saxon ancestors, they were

not much in use in England. The method of the Saxons was

for such as could write to subscribe their names, and, whether

they could write or not, to affix the sign of the cross; which

custom our illiterate vulgar do, for the most part, to this day

keep up, by signing a cross for their mark, when unable to

write their names. In like manner, the Normans, at their first

settlement in France, used the practice of sealing only* without

writing their names : which custom continued when learning

made its way among them, though the reason for doing it had

ceased ; and hence the charter of Edward the Confessor to

Westminster Abbey, himself being brought up in Normandy,

was witnessed only by his seal, and is generally thought to be

the oldest sealed charter of any authenticity in England.

Lamb. Archeion, 51. At the conquest, the Norman Ms
brought over into this kingdom their own fashions; ami intro-

duced waxen seals only, instead of the English methods of

writing their names, and signing with the sign of the cross.

Jngnlph. And in the reign of Edward I. every freeman, and

even such of the more substantial villeins as were fit to be put

upon juries, had their distinct particular seals- Stat. fr° fl*

14 Ed. 1, Coats of arms were not introduced into seals, nor

indeed into any other use, till about the reign of Richard I.,

who brought them from the Croisade in the Holy Land,

The signing is of great use, for the subscribing witnesses to

the deed may be dead ; when proving their death, and the hand-

writing of the party executing the deed, will be sufficients

establish the same. If a writing is not sealed, it cannot be a

deed. S Inst. 169 : 5 Rep. 23. See farther, 2 Rep. 3 : 2 M>

Abr. 28 : 12 Rep. $0: Hob. 9& 1*

An award, though under seal, is not a deed, unless the arbi-

trator delivers it as such, and therefore if only delivered as an

award it does not require a deed stamp. 4 East, 584.

If two make a deed, and one of them seals it at one tinie an^

the other at another time ; this is as good as if they seaic

together. Lane, 32. «

he

Jf A. executes a deed for himself and his partner, ay



authority of his partner, and in his presence, it is a good execu-
tion though only sealed once. 1 Term Rep. 31 3.

A person executing a deed for his principal under a power of
attorney, should sign in the name of the principal. 6 Term
Hep. 176*. See 2 East Rep. 142. Ry. $ Moo, 229.

r

l he neglect of signing, and resting only upon the authen-
ticity of seals, remained very long among us ; for it was held
in all our books that sealing alone was sufficient to authenticate
a deed : and hence the common form of attesting deeds, t( sealed
and delivered/' notwithstanding the slat, 29 Car. 2. c.3. before
mentioned, revives the Saxon custom, and expressly directs the
signing

i
in all grants of lands, and many other species of deeds :

in whirl
i therefore signing seems to be now as necessary as seal-

ing, though it hath been sometimes held that the one includes
the other, 3 Lev. 1 : Stra. 764.

By stat. 54 G. 3. c, 108. to amend the laws respecting the
attestation of instruments of appointment and revocation made
in exercise of certain powers in deeds or wills, after reciting that
powers, authorities, and trusts are in many cases required to be
executed by deeds signed by or under the hands of the persons
executing or consenting thereto, aud it has been the ordinary
practice in the memorandum of attestation of deeds to express
the facts of scaling and delivering only, and that the omission
of the word signed in such attestation might atieet titles under
such deeds, although actually signed by the parties ; it is en-
acted, that every deed or instrument then already made with
intent to execute any power, &c, shall if duly signed, &c. he
from the date thereof of the like validity as if a memorandum
of signature had been subjoined by the attesting witnesses.

Since the passing of this act the practice has been, in cases
not only of deeds for execution of powers, but generally of other
deeds, to assert in the memorandum of the attestation the
words " signed, sealed, and delivered/' and this is the safest

and properest way.
7- A seventh requisite to a good deed is, that it be delivered

by the party himself or his certain attorney : which therefore
is also expressed in the attestation, " sealed and delivered " A
deed takes effect only from this tradition or delivery j for if the
date be false or impossible, the delivery ascertains the time of it.

See Styles v. Wardle, 4 Barn. $ Cres* And if another person
seals the deed, yet if the party delivers it himself, he thereby
adopts the sealing; Perk, § 130,- and by a parity of reason the
binning also, and makes them both his own. A delivery mav
be either absolute, that is, to the party or grantee himself ; or
to a third person, to hold till some condition he performed on
the part of the grantee ; in which last case it is not delivered
as a deed, but as an escrow ; that is, as a scrovvl or writing,

which is not to take effect as a deed, till the condition be
performed, and then it is a deed to all intents and purposes.

Co. LiL 36,

If 1 have sealed my deed, and after I deliver it to him to

whom it is made, or to some other by his appointment, and say
nothing, this is a good delivery.

So if I take the deed in my hand, and use these, or the like

words, here fa Ire him ; or, litis ivill serve ; or, / deliver this as

my deed; or, I deliver him you ; these are deliveries.

So if I make a deed of land to another, and being upon the

land, 1 deliver the deed to him in the name of seisin of the land
;

this is a gootl delivery.

So if the deed be sealed, or lying in a window, or on a

table, and I use these, or the like words, There he is, take it as

my deed : this is a good delivery, and perfects the deed ; for,

as a deed may be delivered by words without acts, so may it

also be delivered by acts without words. J) Co. [37: Dyer,

167. 192 : Co- LiL 36. 49 : 35 Ass. pi. 6. Contra, if the party

to whom made takes it without any act done purporting to be a

delivery. But where parties have come for the purpose, and
done every thing but delivery, it has been adjudged a good

delivery. Cro. Eliz. 7 * 1 Leon. 140.

Regularly there may not be two deliveries of a deed ; for

where the lirst doth take effect, the second is void : unless it be

where the deed is delivered to a stranger as an escrow / or,

when a deed, good at first, becomes void afterwards ; or, a feme
covert seals a deed, and after being sole, delivers it again, fire.

PerL seel. 154: Co. LU. 48: 5 Rep< 11 9.
The stat. 26" G. 3. c. GO. § 17. avoids a bill of sale of a regis-

tered ship, which does not truly and accurately recite the cer-
tificate of registry, Where parties by mistake mis-recited in a
bill of sale the certificate of registry, by stating Guernsey as the
port where the certificate was granted instead of Wevuiouth,
which mistake was rectified when discovered, by consent of all

parties, and the deed deliveredd e novo, the Court of K. B. held
that no new stamp was necessary on such re- delivery or re-exe-
cution : the deed taking no effect from its first delivery, and
the defect arising not from intention but from mistake, and the
alteration merely making the contract what it was originally

intended to have been. Cole v. Parkin, 12 East's Rep. 4flh
See 6 G. 4. c. 110. the present Registry Art.

The delivery of a deed may be alledged at any rate after the
date ; but not before. Dyer, 315. See Styles v. Wardle,
4 Barn. Sf Cres. A deed may be good without all the orderly
and formal parts : but without delivery it is no deed. 1 Inst. 35 :

2 Rep. o.

Where a party to an instrument seals it and declares in the
presence of a witness that he <<r delivers it as his deed," but
keeps it in his own possession (and there is nothing to qualify
that, or to show that the executing party did not intend it to

operate immediately, except his keeping the deed in his hands),
it is a valid and effectual deed: and delivering to the party
who is to take by the deed, or to any person for his use, is not
essential. Delivery lo a third person for the use of the party
in whose favour the deed is executed, where the grantor parts

with all control over the deed, renders the deed effectual from
the time ofsuch delivery, although the person to whom the deed is

so delivered be not the agent of the party for whose benefit the
deed is made. Doe, d. Garnons,v. Knight, 5 B. <§• C. (>71*

Previous to the execution of a deed of composition for debts
to creditors, it was agreed in the presence of the surety for the
payment of such composition, that it should be void unless all

the creditors executed: the sureties then executed the deed in
the usual manner without saying any thing at the time of its

execution : it was then delivered to one of the creditors in

order that he might get it executed by the rest ; held that this

was a delivery of the deed as an escrow ; and as all the ere-

ditors had not executed, the surety was not bound therebv.

Johnson \. Baker, 4 B. <t A, 440.

Deed of trust for the benefit of creditors was declared valid
where it was proved that when executed a blank was left for a
sum due, which was filled up next day in presence of the party ;

on the ground that if the execution of the deed in the imper-
fect state were nugatory, the presumption was justified that it

was delivered when the blank was filled ; or that it was
originally delivered to have operation from the time when it

should be filled. Hudson v. Revetl, 5 Bingh. 2(i8. (See BulL
X. P. 2(i7. contra.)

8. The last requisite to the validity of the deed is, the alfes-

talion, or execution of it in the presence of witnesses ; this, how-
ever, is necessary, rather for preserving the evidence than for

constituting the essence of the deed. And as to such attestation

so far as relates to signing and seating, see ante, II. 6. Our
modern deeds are in reality nothing more than an improvement
or amplification of the hre^ia testata mentioned by the feudal

writers (Fend. I. \. t. 4.) ; which were written memorandums,
introduced to perpetuate the tenor of the conveyance and inves-

titure, when grants by parol only became the foundation of

frequent dispute and uncertainty. To this end they registered

in the deed the persons who attended as witnesses, which was
formed v done without their signing their names (that not

being always in their power), but they only heard the deed

read ; and then the clerk or scribe added their names, in a sort

of memorandum, " hiis testihus," &c. This, like all other

solemn transactions, was originally done only coram paribus,
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(Feud, /. 2. /. 32,), and freque ntly when assembled in the court-

baron, hundred, or county-court, which was then expressed in

the attestation, teste comitatu, hundrcdo, &c. Spelm, Gloss.

22B : Madox Formal N. 221. 322. 660. Afterwards the attcs*

tation of other witnesses was allowed, the trial in ease of a

dispute being still reserved to the pares ; with whom the wit-

nesses (if more than one) were associated and joined in the

verdict
;
(Co. Lit. 6.) till that also was abrogated by the stat.

of York, 12 Ed. 2. st. 1. c. 2. And in this manner, with some

such clause of hits testibus, are all old deeds and charters, par-

ticularly* Magna Charta, witnessed. And in the time of Sir

Edrvard Coke, crca tion s of nobility \v ere still witnessed in th

e

same manner. 2 last. 77* But in the king's common charters,

writs, or letters patent, the style is now altered : for at present

the king is his own witness, and attests his letters-patent thus,

ff witness ourself at Westminster, &c./' a form which was intro-

duced by Richard I., but wTas not commonly used till about the

beginning of the fifteenth century; nor the clause of hits tes-

tibus entirely discontinued till the reign of Henry VI IL, which

was also the sera of discontinuing it, in the deeds of subjects,

learning being then revived, and the faculty of writing more
general ; and therefore ever since that time the witnesses have

usually subscribed their attestation, either at the bottom, or on

tl e hack of the deed. 2 last. 78.

III. How a Deed mat/ he avoided.—From what has been

before laid down, it will follow that if a deed wants any of the

essential requisites before-mentioned ;
either, 1. Proper parties,

and a proper subject matter.

—

2. A good and sufficient con-

sideration.

—

3. Writing on paper, or parchment, duly stamped.
— k Sufficient and legal words, properly disposed.—-5. Read-
ing if desired before the execution.

—

6, Sealing ; and, by the

statute in most cases signing also;—or 7« Delivery, it is

a void deed ab initio. It may also he avoided by matter

ex post facto} as 1, By rasure, interlining, or other alter-

ation in any material part ; unless a memorandum be made
thereof at the time of execution and attestation. 1 1 Rep.

27 : 4t B. £; A. 67 4>.—2. By breaking off, or defacing the seal.

5 Rep* 23 : 1 Barn, $ Ores. (>S2.—3. By delivering it up to he

cancelled ; that is, to have lines drawn over it in the form of a

lattice work or cancelli ; though the phrase is now used

figuratively for any manner of obliteration or defacing it.

—

4. By the disagreement ot such, whose concurrence is neces-

sary, in order for the deed to stand ; as a husband where a

feme covert is concerned ; an infant, or person under duress,

when those disabilities are removed ; and the like.—5. By the

judgment or decree of a court of judicature. This was an-
ciently the province of the Court of Star-chamber, and now of

the Chancery ; when it appears that the deed was obtained by
fraud, force, or other foul practice : or is proved to be an
absolute forgery. Toth. 24 : I Ventr. 348. In any of these

cases the deed may be avoided, either in part or totally, accord-

ing as the cause of avoidance is more or less extensive.

More particularly.—If there be any alteration; rasure, or

interlining made in any part of the deed before the delivery of
it, this will not hurt the deed.

But in such cases it is policy to make a memorandum of it

upon the back of the deed, and to give the witnesses notice of
it (this is now usually done in the attestation of the deed thus:
Sealed and delivered, the word—being Jfrst interlined, &e.)

For otherwise, if it be in any place material, as in the name of
the grantor, grantee, in the limiting of the estate, or the like,

and it cannot be proved to be done before the sealing and
delivery of it, especially if it be a deed poll, it is very suspicious.

Co. Lit. 37. 227 : Perk, § 125— 128. 155.

Where an estate cannot have its essence without a deed,
there, if the deed is rased in any material part, after the
delivery, it makes the estate void: but if the estate may have
essence without a deed, then, notwithstanding it is created by
deed, and that deed is rased, it shall nut destroy the estate, but
the deed* 1 Nek* Abr. 625.

When a chose in action is created by deed, the destruction

of such deed is the destruction of the duty itself as in case of
a bond, bill, &c, though it is not so, where an estate or interest

is created by a deed. 3 Salk. 120.

If a deed be suppressed, on proof made that it came to the
party's hands, and of its contents, the person injured will have
the same benefit to hold the estate, as if the deed could be pro-

duced. 2 Vern. 280. A person committed for burning a deed.

See 2 Fern. ;3(>1 : Abr. Cas. Eq, l6£>. An indorsement on a
deed, at the time of the sealing and delivery, is a part of the

same : but if an indorsement be after the delivery it is a new
deed. Mod.Cas.237.

Deeds, if Jradulenihf made, when got by corrupt agreement,

as on usurious contract ; and when made by force or duress

Sec. are void : so they are for uncertainty, and by reason of
infancy, coverture, or other disability in the makers, &c. 2 Rot.

Abr. 2$: 1 Inst. 253 : 11 Rep. 27.

Although a deed may be avoided on the ground of fraud,

yet the object inn must come from a person neither party nor

privy to it. Where the plaintiff by the production of a deed

established a prima facie title, the court would not allow the

defendant to go into proof to invalidate his own deed by his

own fraud, viz, that it was executed for the fraudulent pur-

pose of giving the plaintiff a colourable qualification to kill

game, and to get rid of a pending information. 2 B.$A, 367.

A deed may be good in part, and void in part; or good

against one person, and void as to another : if all the parts of

a deed may by law stand together, no one part shall make the

whole void, 4 M. $ S. 71 : 1 B. $ P. 42. And if a deed by

any construction of law be construed to have legal operation , the

law will not make it utterly void, though it may not operate

according to the purport of the deed : also the law will transpose

and marshal c lauses in deeds, to come at their true meaning; but

not to confound them. Where the words of a deed may have

a double intendment, one standing with law, and the other

contrary to it, the intendment that standeth with law shall be

taken.
'

1 Lit. Abr. 42 1 : 1 Inst. 42. 217 : 1 Shcp. Abr. 540.

Where a deed is sought to lie impeached the plaintiff is en-

titled to have it produced, and no lien can protect the defend*

ant from having it produced. 1 Turn. (Ch.) 92.

IV. Of the inroUiug, exposition, andI pleading of Deeds.—

>

Deeds of bargain and sale arc to be inrotled, by stat. 27 H. 8.

c. lf>". A copy of a bargain and sale inrolled, shall be as suffi-

cient as the original deed, by stat. 10 Anne, c. 18. § 3. But

estates in fee are now generally granted and conveyed by in-

dentures of lease and release. All deeds are to be registered in

the counties of York and Middlesex. Stat. 2 and 3 Anne, cA'.

5 Anne, c. 18: 6 Anne, c. $5: 7 Anne, c. 20: 8G.2.ci:
25 G. 2. c. 4. A bill is now pending in parliament for a general

registration, 1 833. See farther, tits. Bargain and Sale, Convey-

ance, Inraiment, &c.
Although a deed of bargain and sale is not of itself a record,

yet the inrohnent or certificate of its having been inrolled

under the statute is ; and the date of the record is itself con-

clusive of the fact, and the day of it being carried into the

office is to be deemed the act of inrohnent, though the office

clerk may, on account of its not being lodged until office hours,

omit to make the actual inrolment of it until a future day.

3 Price, 495.

It may here be cursorily observed, that ofconveyances by the

common law, some may be called original or primary convey-

ances ; which are such by means whereof the benefit or estate

is created, or first arises : others are derivative or secondary ;

whereby the benefit or estate, originally created, is enlarged,

restrained, transferred, or extinguished.

Original conveyances are,— 1. Feoffment ; — 2. Gift

3. Grant;— 4. Lease;—5. Exchange ;
—6. Partition.— Dm*

vativef axe,—7. Release;— S. Confirmation;—9- Surrender;—

10. Assignment i— II. Defeasance.—See those titles, and also

particularly tit* Conveyance, and 2 Comm. 2Q5. 310.



DEED, IV. DEE
There arc four grounds for the exposition ofdeeds. %. That

they may be beneficial to the taker. 2. That where the words
may be employed to some intent, they shall never be void.

3. That the words be construed according to the intention of
the parties, and not otherwise ; and the intent of the parties

shall take the effect, if it may possibly stand with law, 4. That
they are to be consonant to the rules of the law. And deeds
shall have a reasonable exposition, without injury against the
grantor, to the greatest advantage of the grantee. They are

to be expounded upon the whole, and if the second part contra-
dicts the first, such second part shall be void ; but if the latter

part expounds or explains the former, which it may do, both
of them shall stand. Plonul. \60: Raym.l±2: 6 Rep. 86:
] Inst. 313: 1 Rol. Rep. 375.

If a deed correctly describe land by its quantities and occu-
piers, though it describe it as being in a parish in which it is

not, the land shall pass by the deed. 5 Taunt. 207.
The first deed of a person and last will stand in force. In

deeds indented, all parties are estopped, or concluded, to say
any thing against what is contained in the deed. 1 Inst. 4."J.

And where a deed is by indenture between parties, none can
have an action upon that deed but he who is a party to it

;

but where it is a deed poll, one may covenant with another
who is not a party to it, to do certain acts, for the non-perform-
ance whereof he may bring an action. 2 Lev. 74. See Chitig
on Pleading, vol. 1.

Where an interest is the same as that secured by a deed,
assumpsit will not lie, but the remedy is upon the deed;
1 Maule $f Seize. Rep. 573 ; by action of covenant or debt.

N\ here a man justifies title under a deed, he* is iu produce the
i

deed : if a deed is alleged in pleading, it must be shown to

the court that the court may judge of the validity of it, and
whether there are sufficient words to make a good contract

;

and when it is shown to the court, the deed shall remain in

court all the term, in the hands of the custos brevium ; but at

the end of the term, it shall be delivered to the party. If the

deed is denied, it must remain in court till the plea is deter-

mined. 10 Rep. 88 : Wood, 235. A deed set forth with a

prqfert in curia, remains in court in judgment of law all

that term, and any person may, during that term, have bene-

fit by it, though he hath it not ready to show : the adverse

party may take any advantage by the deed that it will afford

him.' 5 Rep. 74 : 1 Nets. 625.

A deed may be pleaded without a profert if it is lost by time

or accident, and this may be pleaded as an excuse for a pro/'ert.

Reed v. Erookman, 3 Term R. 151.

Where two parts of an indenture of charter-party were sup-

posed to have been interchangeably executed, and the part, of

which the master of the chartered vessel had the custody* was
lost at sea with the ship, the Court cf C. P. would not compel

the charterer, being sued thereon, to grant inspection, and a

copy of the other part, for the purpose of the plaintiff's declar-

ing with certainty. Street v. Brown, 6 Taunton, 302.

An indorsement on a deed after it has been signed by the

parties, but written at the same time with the sealing and
delivery, is part of the deed. 1 Stark. 162.

Deeds arc not now actually brought into court, but generally

remain iu the hands of the party's attorney, who gives oyer

and copy of them to the attorney of the other party, if

demanded. See tit. Oyer.

As to fraudulent deeds, alienation, and conveyance, see tit.

Fraud, II.

As to forgery of deeds, see tit. Forgery.

Dekds t stealing of. At common law, bonds, bills, and

notes, which concern mere choses in action, were held not to

be such goods whereof larceny might be committed : but by

stat. 7 and H G. 4. c. 29. § 5. stealing any deed, bond, bill, &C.

or other security, for money or payment of money, of this

kingdom, or nnyforeign state, is felony of the same nature and

degree, and punishable in the same manner, as the stealing

any other chattel of like value, with the money due on such

security. By § 23. the stealing any paper or parchment being
evidence of the title to any real estate, is a misdemeanor
punishable by transportation for seven vears, or fine and im-
prisonment. (See § 21, 22, of the Act.) See tits. Felony,
Robbery.

DEEMSTERS, from the Sax. dema, a judge or umpire.]
Are a kind of judges in the Isle of Man, who, without pro-
cess, or any charge to the parties, decide all controversies in
that island; and they are chosen from among themselves.
Cam. Brit.

DEER FALD, A park, or deer fold; Sax. deer, /era,
andJaid, siahahtm. ( otrcl.

DEER HAYES, are engines or great nets made of cords to

catch deer; and no person not having a park, &c. shall keep
any of these nets, under the penalty of 4-0s. a month. Stat
19 ft 7. c. 1 1. See tit. Game,
DEERSTEALERS. Much of the law relating to these

offenders is implicated in the general rules relative to hunting
in forests, &c, for which see this Diet, tit. Game, more at large.

For the provisions of stat. 9 G. 4. c. 6Q. for preventing per-
sons going armed by night in any open or inclosed land, for

the destruction of game, see this Diet. tit. Game.
By the stat. 7 and 8 G. 4. c. 2g. § 26. if any person shall un-

lawfully course, hunt, kill, or wound any deer, in the enclosed
part of any forest, chace, or purlieu, or in any enclosed land
wherein deer shall be usually kept, every such offender shall be
guilty of felony, and liable to be punished as in the case of
simple larceny ; and if any person shall unlawfully and wilfully

course, hunt, kill, or wound, any deer, in the unin closed part
of any forest, chase, or purlieu, he shall forfeit and pay such
sum, not exceeding fifty pounds, as to the justice shall seem
meet ; and if any person shall oflend a second time by commit-
ting any of the offences hereinbefore last enumerated, such
second offence, whether it be of the same description as the

first otfence or not, shall be deemed felony, and such offender

shall be liable to he punished as in the case of simple larceny.

This is very nearly a consolidation of the 1st section of the

stat. 42 G. 3. c. 107- and of section 2. of the same stat. as

altered by the stat. 51 G. 3. c. 120. (2 Russell on CrL 1187.)
and the 4th section of the stat. 42 G. 3. c. 107.

By the star. 7 and 8 G. 1. c. ^n much of the carta de

foresta as relates to the taking of the king's venison, and so

much of the stat. 3 Ed. I. as relates to trespassers in parks and
ponds (namely, t\ 20.), and a stat. made in the 21 Ed. U sL 2.

intituled dc mahjactoribus in parcis, and so much of the stat.

1 Ed. 3. st. 1. as relates to trespassers in the king's forest of
vert and venison, arc repealed. By the same stat. the stats.

16 G. 3. c. 30; 42 G. 3. c. 107; and 51 G. 3. c. 120. are wholly
repealed*

By § 29. of the same stat. if any person shall enter into any
forest, chase, or purlieu, whether inclosed or not, or into any
inclosed land where deer shall be usually kept, with intent un-
lawfully to hunt, course, or carry away any deer, it shall be

lawful for any person entrusted with the care of such deer, ami
for any of his assistants, whether in his presence or not, to

demand from every such offender any gun or engine in his

possession, and any dog there brought ; and in case such

offender shall not immediately deliver up the same, to seize

and take the same from him, in any of those respective places,

or upon pursuit made in any other place to which lie may
have escaped therefrom, for the use of the owner of the deer.

By the same section, if any such offender shall unlawfully

beat or wound any petson entrusted with the care of the deer,

or any of his assistants, in the execution of any of the powers

given by this act, he shall be guilty of felony, and shall be

liable to be punished as in the case of simple larceny. This

and the preceding are substantially a re-enactment of the £)th

section of the stat. 10" G. 3. c. 30. However, that stat. em-
powered the keepers to seize the guns, &c. but did not in terms

make previous demand necessary, and it was objected (Rex v.

Amefj) that the stat. did not extend to assistant keepers. By
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tlie stat. 7 and 8 G. 4. c, 27- the stat. 16 G. 3. c 30. is wholly

repealed.

By the stat. 7 and 8 G. 4, t\ 2<K ^ 27- if any deer, or the

head, skin, or other part thereof, or any snare or engine, shall,

hy virtue of a search-war rarity be found in the possession of

any person, or on the premises of any person with his know-

Ledge, and such person shall not satisfy the justice that he came

lawfully by sueh deer, or the head, &c., or had a lawful occa-

sion for such snare or engine, and did not keep the same for

any unlawful purpose, he shall forfeit any sum not exceeding

20L ; and if any such person shall not, under the provisions afore-

said, be liable to conviction, then, for the discovery of the party

who actually killed or stole such deer, it shall be lawful for the

justice, at his discretion, as the evidence is given, and the cir-

cumstances of the case shall require, to summon before him

every person through whose hands such deer, or the head, &c,

shall appear to have passed ; and if the person from whom the

same shall have been hist received, or who shall have had pos-

session thereof, shall not satisfy the justice that he came law-

fully by the same, he shall be liable to the payment of such sum

of money us is hereinbefore mentioned This enactment is a

substitution for the 4th, oth, and (ith sections of the Hi G. 3.

c. 30. which slat, is wholly repealed. By the stat. 7 and 8 G- 4.

c. 27. § 28, it is enacted that if any person shall unlawfully

and wilfully set or use any snare or engine whatever, for the

purpose of taking or killing deer* in any part of any forest,

chase, or purlieu, whether such part be enclosed or not, or in

any fence or bank dividing the same from any land adjoining,

or in any inclosed land where deer shall be usually kept, or

shall unlawfully and wilf ully destroy any part of the fence of

any land where any deer shall be then kept, every such of-

fender being convicted thereof before a justice of the peace,

shall forfeit and pay Mich sum of money not excee ding £J

0/., as

to the justice shall seem meet. This is almost a re-enactment

of the 7 and 8 § of 16 G. 3. c. 30. which is wholly repealed by

the 7 and 8 G. 4. c 27.

DE ESSENDO QUIETUM DE TOLONTO. A writ

that lies for those who are by privilege free from the payment

of toll, on their being molested therein. F. N. B. 226. See

tits. Corporation* Toll.

DE EXPENS1S MILITUM. A writ commanding the

sheriff to levy the expences of knights of the shire for attend-

ance in parliament [being 4.9. per dient}. There is a like writ

de expensis civium et burgensium, to levy the expences of every

citizen and burgess of parliament Qo.s. per diem']. See stats.

]2 Rich. 2. c. \2: 23 H. (>. c 10: 4 Inst. 46; and farther,

tit. Parliament.

DE FACTO, signifies a thing actually done, that is, done

in deed. A king de facto (in fact) is one that is in actual

possession of a crown, and hath no lawful right to the same ;

in which sense it is opposed to a king de jure (of right), who
hath ri^ht to a crown, but is out of possession. 3 Inst. 7- See

tit. King.
DEFAMATION, defamatio.~\ Is when a person speaks

scandalous words of another, as of a magistrate, &c, whereby

they are injured in their reputation; for which the party

offending shall be punished according to the nature and quality

of his offence ; sometimes by action on the case at common
law, sometimes by statute, and sometimes by the ecclesiastical

laws.

Defamation is also punishable by the spiritual courts, in

which courts it ought to have three incidents, viz. First. It is

to concern matters spiritual, and determinable in the ecclesias-

tical courts, as for calling a man heretic, schismatic, adulterer,

fornicator, &c. Secondly, That it be a matter spiritual only;

for if the defamation concern any thing determinable at the

common law, the ecclesiastical judges shall not have conusance

thereof. And, thirdly, Although such defamation be merely

spiritual, yet he that is defamed cannot sue for damages in the

ecclesiastical courts; but the suit ought to be only for punish-

ment of the fault, by way of penance. Terms de la Let/. See

tits. Action, II., Courts-Ecclesiastical, Prohibition, for the law

as to slander.

DEFAULT, Fr. defautf] Is commonly taken for no*,

appearance in court at a day assigned, though it extends to tiny

omission of that which we ought to do. Bract, lib, 5. tract. 3:

Co. Lit. 25Q If a plaintiff makes default in appearance in a

trial at law, he will be nonsuited ; and where a defendant

makes default, judgment shall be had against him by default.

See tits. Judgment, Nonsuit.

Tenant in tail, tenant in dower, hy the curtesy or for life,

losing their lands by default, in a praecipe quod reddal brought

against them, they are to have remedy by the writ quod ei

dc/orcirit, <$ c- Stat. H'estm. 2. c I. And in a quod, ei de/brciai
s

where the tenant joined issue upon the mere right, and the

jury appearing, the defendant made default; it was adjudged;

that in such case final judgment shall be given ; but if the

tenant had made default it would be otherwise, for then a petit

cape must issue against him, because it may so happen that he

may save his default. 1 Nels. Ahr. 62J.

By default of a defendant, he is said to be generally om 0f

court to all purposes, but only that judgment may be given

against him ; and no judgment can be afterwards given for

the defendant. Ibid. 62S.

When two are to recover a personal thing, the default of

one is the default of the other ; contra, where they are to dis-

charge themselves of a personalty ; where the default of the

one is not the default of the other. 6 Rep, 25 : 1 JJl Ahr. 425,

In an action against two, if the process be determined against

one, and the other appears, he shall be put to answer, notwith-

standing the default of his companion. 3 Dauv. Ahr. 4S0.

Where the baron is to have a corporal punishment for a default,

there the default of the wife shall not be the default of the

husband ; but otherwise it is where the husband is not to have

any corporal punishment by the default. Ibid. 472. 474.

Judgment by default is either by non sum inforrnalus, where

the defendant's attorney, having appeared, says he is not in-

formed of any answer to be given to the action, or by nil dicit}

where the defendant himself appears, but^says nothing in bar or

preclusion thereof ; and the latter judgment, which is the more

usual, is either for want of any plea at all, or for want of an

issuable plea, after an order for time on the terms of pleading

issuably, or when the defendant pleads a plea not adapted to

the action, or which may be considered as a nullity, or is false

and vexatious, or not pleaded in proper time or manner. See

Tidd's Prac. 563. {9th ed.)

Suffering judgment to go by default, is an admission of the

contract declared on. Stra. 6l2. After the inquest is taken

by default, the defendant can make no suggestion on the roll-

Stra. 46. See tits. Amendment, Trial.

Default in Criminal Cases. An offender indicted ap-

pears at the capias, and pleads to issue, and is let to bad

to attend his trial, and then makes default ; here the inquest,

in case of felony, shall never be taken by default, but a

capias shall issue, and if the party is not taken, merig&$*

and if he appear on that writ, and then make default, an

exigi facias de novo may be granted ; but where upon the

caputs or exigent the sheriff returns cepi corpus, and at the day

hath not his body, the sheriff shall be punished, but no new

exigent awarded, because in custody of record. 2 Hales ntst.

p:& 202.

Default op Jurors. See tit. Jury. .

DEFEASANCE, from the Fr. defaire, to defeat or unOftJ

Is of two sorts:—]. A collateral deed made at the same time

with a feoffment or other conveyance, containing certain con-

ditions, upon the performance of which the estate then created

may be defeated or totally undone. In this manner mort-

gages were in former times usually made ; the mortgage

enfeoffing the mortgagee, and he at the same time executing a

deed of defeasance, whereby the feoffment was rendered void

on repayment of the money borrowed at a certain day. And

this, when executed at the same time with the original tern-
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mcnt, was considered as part of it by the ancient law, and
therefore only indulged ; no subsequent secret revocation of
a solemn conveyance, executed by livery of seisin, being
allowed in those days of simplicity and truth; though when
uses were afterwards introduced, a revocation of such uses was
permitted by courts of equity. But things that were merely
executory, or to be completed "by matter subsequent (as rents of
which no seisin could lie had till time of payment, annuities, con-
ditions, warranties, and the like), were always liable to he recalled

by defeasances made subsequent to the time of their creation.

2. A defeasance on a bond, recognisance-, or judgment recovered,
or warrant of attorney, is a condition which, when performed,
defeats that in the same manner as the foregoing defeasance of
an estate. It differs only from the common condition of a
bond in that the one is always inserted in the deed or bond
itself, the other is made between the same parties generally

by a separate, and frequently by a subsequent, deed. The defea-

sance to a warrant of attorney is indorsed on it. This, like the
condition of a bond when performed, discharges and disincum-
bers the estate of the obligor, 2 Comm. 327. 3*2. See 1 fnst.

21tt), 7 r 2 Sand. 47.

The defeasance may generally (as in the case of a bond, &c.)
be indorsed on the bac£ of the deed.

To make a good defeasance it must be, 1. By deed (in the

case of indorsement by a deed-poll) ; for there cannot be a I

defeasance of a deed without deed ; and a writing under baud
doth not imply it to be a deed. 2. It must recite the deed it

relates to, or at least the most material part thereof or, in

case of indorsement, refer thereto, 3. It is to he made between
the same persons that were parties to the first deed. 4. It

must be made at the time, or after the first deed, and not
before. 5. It ought to be made of a thing defeasible, 1 lust.

236 : 3 Lev. 234.

Inheritances executed by livery, such as estates in fee or for

life, cannot be subject to defeasance afterwards, but at the time

of making the feoffment, &c. only ; but executory inheritances,

such as leases for years, rents, annuities, conditions, covenants,

&c. may be defeated by defeasance made after the tilings

granted. And it is the same of obligations, recognisances,

statutes, judgments, Sec. which are most commonly the subject

of defeasance, and usually made after the deed whereto thev

have relation. Vlowd. 13/: 1 Rep. 113.

Where a proviso goes by way of defeasance of a covenant, it

must he pleaded on the other side ; otherwise where by way of

restriction of the covenant. 2 Salk. 57^. See farther, tits.

Conveyance, Deed, Mortgage, Pleading.

DEFENCE, in its true legal sense, signifies, not a justifi-

cation, protection, or guard, which is now its popular significa-

tion ; but merely an opposing or denial Qfrom the French

defendre] by the defendant of the truth or validity of the

plaintiff's complaint. It is a general assertion that the plaintiff

hath no ground of action, which assert inn is afterwards ex-

tended and maintained in the defendant's pica. For it would

be ridiculous to suppose that the defendant comes and defends

(or, in the vulgar acceptation, justifies) the force and injury

in one line, and pleads that he is not guilty of the trespass com-

plained of in the next ; and therefore in actions of dower,

where the demandant does not count of any injury done, but

merely demands her endowment (Rastat. Kntr. 234.), and in

assises of land, where also there is no injury alleged, but merely

a question of light stated for the determination of the recog-

nitors or jury, the tenant makes no such defence. Booth on

Real Actions, 1 IS. In writs of entry, where no injury is

stated in the count, but merely the right of the demandant and

the defective title of the tenant, the tenant comes and defends,

or denies his right, Jus sunm, that is (as it seems, though with

a small grammatical inaccuracy), the right of the demandant,

the only one expressly mentioned in the pleadings; or else

denies his own right to be such as is suggested by the count of

the demandant. And in writs of right the tenant always

comes and defends the right of the demandant and his seisin

vol. i.

\
jus predict i S. ei seisinam ipsins (Co. Entr. 182.), or else the

I seisin of his ancestor, upon which he counts, as the case may
be, and the demandant may reply that the tenant unjust!

v

defends [i, e. denies'] his the demandant's ri-jht, and the 'seisin

on which he counts, Nov, A ait, 230. ed. 1,534, All which is

extremely clear if we understand by defence an opposition or
|

denial, but it is otherwise inexplicably difficult. The true
reason of this, says Booth, unaccountably, I could never vet
find. Booth on Real Actions, Q k 1 12.

The courts were formerly very nice and curious with respect
to the nature of the defence, so that if no defence was made,
though a sufficient plea was pleaded, the plaintiff should
recover judgment. Co, Lit. 127 . And therefore the book en-
titled Nora' Narratioues, or the New Tales \_ed. 1 534-.], at the
end of almost every count, narratio, or tale, subjoins such
defence as is proper for the defendant to make. For a general
defence or denial was not prudent in every situation, since
thereby the propriety of the writ, the competency of the plain-
tiff, and the cognizance of the court, were allowed. By de-
fending the force and injury, the defendant waived all pleas of
misnomer ; by defending the damages, all exceptions to the
person of the plaintiff; and by defending either one or the other
when and where it should behove him, he acknowledged the
jurisdiction of the court. But of late years these niceties have

I
been very deservedly discountenanced, though they still seem
to be law, if insisted on. 3 Comm. 2Q6—8.

The maxim that a defendant cannot plead any plea before
he hath made a defence, must not be intended absolutely, for

in a scire facias a defence is never made. 3 Lev. 182.

This formula of defence can perhaps be considered in no
other light than as one of those verbal subtleties by which the
science of pleading was in many instances, anciently disgraced.
It is, at least, difficult to discover in what solid view much con-
sideration could be attached to the use of these technical words.
Vet they have been formerly held to be essential, are still con-
stantly used, and cannot in general with safety be omitted.

Stephen on Pleading, t>. 434.
See farther, tits. Pleading, Abatement, cVc.

DEFEND, defendere.] In our ancient laws and statutes,

signifies to forbid ; and there is a statute entitled, Slatntum
de defensione fwrtandi arma, cyr. 7 Ld, I. In French the verb
defendre is to forbid. In divers parts of England we common] v
say God defend, instead of God forbid. Blount. In the com-
mencement of a plea it signifies deny. See tit. Defence.
DEFENDANT, defendem,] Tie party sued in a personal

action ; as tenant is he that issued in an action real.

This appellation is also used to designate the person indicted

or otherwise proceeded against, for any crime not amounting
to felony.

DEFENDEMUS. An ordinary word used in grants and
donations; and hath this force, that it binds the donor and his

heirs to defend the donee, if any one go about to lay any in-

cumbrance on the thing given, other than what is contained in

the deed of donation. Bract, lib. 2. c. H>. See tit. Warrant tf.

Defendendo. In what cases a party killing another se

defendendo shall not be deemed guilty of felony, see at large
under tit. Homicide.

_
DEFENDER OF THE FAITH,Jdei defensor.] A pecu-

liar title belonging to the King of England, as Catholic to the
King of Spain, and Most Christian to the King of France, eve.

These titles were given by the Popes of Home; and that of
Defensor Fidei was first conferred by Pope Leo the Tenth on
King Henry the Eighth, for writing against Martin Luther,
and the bull for it bears date OctoL 152K Lord Herbert's
Hist. Hen. \Q5. The Pope, on King Henry's sup-
pressing the houses of religion at the time of the Reforma-
tion, futilely sentenced him to be deprived of this title, and
deposed from his crown. In the thirty-fifth year of his reign

this title, cv'c. was acknowledged by parliament, and hath con-

tinued to be used by all succeeding kings to this day. Lex Con-
stitutionis, 47, 48.

3 A
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DEFENDERS SE per Corpus sum. To alter duel or

combat as a legal trial antl appeal. Brad. lib. 3. c. 26. See

tit. Battel But wager of battle is now abolished by stat.

50 Geo. 3.

DEEENDERE UNICA M ANU. Words signifying to

wage law, and a denial of the accusation npon oath. See

Man us , J \

r

a<rer ofLaw .

DF.FENSA/ A park or place fenced in for deer, and

defended as a property for that use and service. H. Knighton,

sub. nnn. 1

DEFENSIVA. A lord or earl of the marches, who were

the wardens or defenders of their country. Carvel.

DEFENSO. * That part of any open field or place that was

allotted for corn and hay, and upon which there was no com-

mon or feeding, Was anciently said to be hi defense ; so of any

meadow ground that was laid in for hay only. It was like-

wise the same of a wood., where part, was inclosed and fenced

up, to secure the growth of the underwood from the injury of

Cattle. Mon. Aftgl. torn. 3. p. 306. Co?veL

DEFENSUM. An inclosure of land, any fenced ground.

Mon. Angt fom* 2. p. 114.

DEFORCEMENT, deforciamentum^ A species of injury

by ouster or privation of the freehold, where the entry of the

present tenant or possessor was originally lawful, but his

detainer is now become unlawful. 3 Comm. 172.

For that at first the wtth-holding was with force and

violence, it was called a deforcement of the lands or tenements :

but now it is generally extended to all kind of wrongful with-

holding of lands or tenements from the right owner.—There

is a writ called a quod el deforciat, which lieth where tenant

in tail, or tenant for life, loseth by default ;
by the stat.

Westnh 2. c. 4. he shall have a quod a deforciat against the

reeoverer ; and yet he conieth in by course of law. 1 Inst. SSL. J.

See tit. Quod ei deforciat—and as to entries with actual force,

tit* Forcible Entry*

Deforcement in its most extensive sense is nomen gencralis-

shnum, signifying the holding of any lands or tenement to

which another person hath a right. Co. Lit. 277- So that

this includes as well an abatement, an intrusion, a disseisin
f
or

a discontinuance, as any other species of wrong whatsoever,

whereby he that hath* right to the freehold is kept out of

possession. But, as contradistinguished from these, it is only

such a detainer of the freehold, from him that hath the right

of properly, but never had any possession under that right,

as falls not within any of those terms. As in case where a

lord lias a seignory, and lands escheat to him propter defectum

sanguinis, but the seisin of the lands is with-held from him
;

here the injury is not abatement, for the right vests not in

the lord as heir or devisee ; nor is it intrusion, for it vests not in

Him who hath the remainder or reversion ; nor is it disseisin,

for the lord was never seised ; nor does it at all bear the nature

of any species of discontinuance ; hut being neither of these

four, it is therefore a deforcement. F. N. B. 14-3. If a man
marries a woman, and during the coverture is seised of lands,

and aliens, and dies; is disseised, and dies ; or dies in posses-

sion : and the alienee^ disseisor, or heir, enters on the tene-

ments, and doth not assign the widow her dower ; this is also

a deforcement to the widow, by with-holding lands to which

she hath a right F. A". /?. 147. In like manner, if a man lease

lands to another for term of years, or for the life of a third

person, and the term expires by surrender, efflux of time or

death of the cestui/ que vie ; and the lessee or any stranger,

who was at the expiration of the term in possession, holds over,

and refuses to deliver the possession to him in remainder, or

reversion, this is likewise a deforcement. Finch, L. 263 :

F. N. B. iOl* 5, 8, 7.

Deforcements may also arise upon the breach of condition

in law ; as if a woman gives lands to a man by deed, to the

intent that he marry her, and he will not when thereunto

required, but continues to hold the lands ; this is such a fraud

on the man's part, that the law will not allow it to devest the

woman's right of possession, though his entry being lawful, it

does devest the actual possession, and thereby becomes a deforce-

ment. F. N. B. 205,

Deforcements may also be grounded on the disability of the

party deforced: as if an infant do make an alienation of his

lands, and the alienee enters and keeps possession
; now, as the

alienation is voidable, this possession as against the infant (or,

in case of his decease, as against his heir) is after avoidance

wrongful, and therefore a deforcement. Finch, L. 264: F.N.B.

219. The same happens, when one of non-sane memory

aliens his lands or tenements, and the alienee enters and takes

possession, this may also be a deforcement. Finch, L. 26'4;

F. N. B. 202.

Another species of deforcement is, where two persons have

the same title to land, and one of them enters and keeps posses-

sion against the other, as where the ancestor dies seised of an

estate in fee-simple, which descends to two sisters as co-par*

ceners, and one of them enters before the other, and will not

suffer her sister to enter and enjoy her moiety ; this is also a

Deforcement. Finch, L. 293, 4 : F. N. II 1<)7.

Deforcement may also be grounded on the non-performance

of a covenant real ; as if a man seised of lands, covenants to

convey them to another, and neglects or refuses so to do, but

continues possession against him ; this possession being wrong-

ful, is a deforcement F. N. B. 146. In levying a fine of lands,

the person, against whom the fictitious action is brought, upon

a supposed breach of covenant, is called deforciant. And, lastly,

by way of analogy, keeping a man by any means out i»f

a freehold office is construed to be a deforcement; though,

being an incorporeal hereditament, the deforciant has no tor*

poreal possession. So that whatever injurious withholding the

possession of a freehold is not included under abatement, in-

trusion, disseisin, or discontinuance (.see those tits*), is com-

prised under Deforcement. 3 Comm. 172. 4.

DEFORCEOR, dejorclator, from the Fr. farceur, expug-

nator ; or Deforciant.] One that overcome th, and casteth

out byforce. Briltou, cap. ;V$ : Old Xat. Brev.foL 118 : Bract,

lib.
4* cap. 1 : Stat. C13 Elk. c. 3. See tit. Deforcement.

DEFOUCIATO, is used for a distress, or holding of goods

for satisfaction of a debt. Paroch. Aniiq. 23Q.

DEGRADATION, degradation An ecclesiastical censure,

whereby a clergyman is divested of his holy orders. There are

two sorts of degrading by the canon law ; one summary by

word only ; the othei solemn, by stripping the party degraded

of those ornaments and rights which are the ensigns of bis

order or degree. Seidell's Titles of Hon. 787-

Degradation is otherwise called deposition ; and in former

times the degrading of a clerk was no more than a displacing

or suspension from his office : but the canonists have since

distinguished between a deposition and a degradation ; the

one being now used as a greater punishment than the other,

because the bishop takes from the criminal all the badges of

his order, and afterwards delivers him to the secular judge,

where he cannot purge himself of the offence whereof he is

convicted, &c.

There is likewise a degradation of a lord or a knight,fkc* at

common taw ; when they arc attainted of treason ; as in Hil-

18 Ed. 2. Andrew Harcla, Earl of Carlisle, who was also a

knight, was degraded, and when judgment of treason was

pronounced against him, his sword was broken over his head,

and his spurs hewn off his heels, &c. And there is a degrading

by act of ' parliament j for by stat. 13 Car. 2. e. 16. William

Lord Monson, Sir Henry Midmay, and others, were degraded

from all titles of honour, dignities, and pre-eminences, and

none of them to hear or use the title of lord, knight, esnuirt,

or gentleman, or any coat of arms, for ever after. See tit.

Peers,

DEHORS, Fr. without! A word ased m ancient pleading,

when a thing is withmd the hind, &c, or out of the point m

question. Vide Hors de son fee.

DE INJURIA SUA PROPRIA, absque tali causa, are
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words used in replications, in actions of trespass, 1 Lil.
Mr. 427. When one justifies by command or authority derived
from another, or if a defendant justifies by authority at com-
mon law, as a constable by arrest Vor breach of the peace ; or if
he justiiies by act of parliament, &c. the plaintiff may reply,
that lie ditl it of his own wrong, without any such cause as the
defendant has alleged.^ Cro. Eliz. 539 ' % Salk. 6*28. To an
avowry justifying a distress for a poor rate as collected, a plea
de injuria sua propria was held good by Parke and Patteson,
Justices, Lord Tenlerden, C. J. dissent. Selby v. Bardons,
S Bam. <Sp Adol 2. See this Diet. tits. Trespass, Pleading.
DEI JUDICIUM. The old Saxon trial by ordeal was so

called, because they thought it an appeal to God, for the justice
of a cause, and verily believed that the decision was according
to the will and pleasure of Divine Providence. See tit.

Ordeal.

DEIS, or Dais. The high table of a monastery. See Dagns.
DELAJ'U'KA, Saxon.] An accusation; and sometimes

hath been taken for the reward of an informer. Leges H. U
c. 46: Leges Inee 20. apud Prompton
DEL CREDERE. In a confined sense a commission del

credere is an undertaking by an insurance hroker, for an
additional premium, to insure his principal against the remin-
gency of the failure of the under- writer. See Grove $ al' v,

Dubois, 1 Term Rep.WZ : Bize v. Dickasou, Id. 285 : 'Morris
v. Cleashij, 4 M. % & 566.

In a more enlarged sense the nature of a commission del
credere, appears from the case of Mackenzie tip aV v. Scott,
Browns Pari Cases, 8vo. vi. 280. to be as follows:—
Del credere is an Italian mercantile phrase signifying the

same as the English term guarantee, or warranty , or the
Scotch term warrandice : and when applied to the situation of
a factor, is understood in the following sense. A factor who has
general orders to dispose of goods for his constituent to the
best advantage, is, like all factors, liable only to that decree c f

diligence which a prudent man uses in his own affairs; and
consequently a factor is authorised to dispose of the goods
according to the best terms which can be attained ; and if it

shall appear that he has done so, and that he has sold his goods
to persons in reputed good circumstances at the time, and to

whom he would have given credit in his own affairs, he will
not be liable to hLs constituent although some of tbese persons
should fail; and, for such trouble, the factor is generally paid
by a per centage upon the goods sold, and in this case the con-
stituent runs the risk of the credit of the person to whom the
goods arc so sold. Many merchants do not choose to run
this risk, and to trust to the prudence and discretion of the
factor ; and therefore the agreement called del credere was
invented, by which the factor, for an additional premium
when he sells goods on credit, becomes b;nmd to warrant the
solvency of the purchasers; and renders himself liable in all

events for tbe payment of the price of the goods sold. In the
ease of Mackenzie v. Scott ahove quoted., where a factor under
a commission del credere sold goods and took accepted bills

from the purchasers, endorsed those bills to a banker at the
place of sale, and received the banker's bill payable to the

factor's order on a bouse in London, which bill the factor in-

dorsed and transmitted to his principal, who got the same
accepted, the acceptor and drawer failing, the factor was held
answerable for the amount of the bill. See Bac. Ah. tit.

Merchant, Principal and Factor , vol. 5. (7th ed.) and
7 Taunt. 1 64. It is now settled that an agent with a del

credere commission is only a surety, and not the principal

debtor to his employer, and it must be averred and proved in

proceeding against the agent that the principal debtor has

made default/ 1 Maule cy S. 5()6 : (i Taunt. 519 : I Maule $
S.4y-i : and see Mr. Lloyd's note to Paley on Princ. Agent,

p* 3. (3d ed.) Consequently the del credere commission being
a contract merely between the broker and his principal, does
not aflcct the rights of third parties not pi ivy t the contract.

Ibid.; and Bac. Ab. tit. Set-off' (ed. by Gwillim & Dodd.)

DELEGATES. Commissioners of appeal appointed bv the
king under t&e great seal, in cases of appeals from the Lccle-
siasticsd C^rfe, Sic, by stat. 25 H. 8. c. ig. The powers,
duties, and functions of the Court of Delegates are now trans-
ferred to the pri 3 cuncil by the 2 and 3 IV. 4. c. 92. See tit.

Courl-Eccie&iasi& w/,
;

!.

DELF. From the Sax. del/an, to dig or delve.l A quarry
or mine, where stone or coal, &c. are dug. Stat. SI Eliz. 7.
DELI\ ERANGE. When a criminal is brought to trial,

and the clerk in court asks him whether he is Guilty or Not
guilty

y to which he replies Not guilty, and puts himself on
God and his country, the clerk wishes him a zood deliverance
See Trial.

DELIVERY OF DEEDS. See tits. Date, Deed.
DEMAND, Fr. demande, Lat. postulatumr\ A calling upon

a man for any thing due. There are two manner of demands,
the one in deed, the other in law ; in deed as in a praecipe quod
reddat, there is an express demand. Every entry on land,
distress for rent, taking of goods, &c, which may be done
without words, is a demand in law. 8 Rep. 153.

It is also said there are three sorts of demands; one in
writing without speaking and that is in every praecipe ; one
without writing, being a verbal demand of the person, who i*

to do or perform the thing; and another made without either
word or writing, which is a demand in law, in cases of entries
on lands, &c. As an entry on land and taking a distress, are
a demand in law of the land and rent, so the bringing an action
of debt for money due on an obligation is a demand in law of
the debt. 1 LilL\:,l: 1 Xels. Ahr. Debts, claims, fco. arc-

to be demanded and made in time by the statute of limitations,
21 Jac. 1. c. 16\ and other statutes; or they will be lost by
law. See tit. Limitation of Actions.

Where there is a doty which the law makes pavable on
demand, no demand need be made; hut if there is no duty till

demand, in such case there must be a demand, to make' the
duty. 1 JAIL i >2 : t nj. Eliz. 51-8. See Carter v. Ring, Camp.
4o9. Upon a penalty the party need not make a demand,
as he must in the ca^c of a nomine jnetnv ; for if a man be bound
to pay 201. on such a day, and in default thereof to pav 40/.
the ml. must be paid without demand. 1 Mod. By* If a man
Lases land by 'md, ii >:re for years, reserving a rent payable at
certain days, and the lessee covenants to pay the said rent at
the days limited; the lessor is entitled to his rent, without.
demand, for the lessee is obliged to pay it at the days, by
force of his covenant. 2 Danv. Ahr. 101. But if a' lessor
makes a lease rendering rent, and the lessee covenant to pay
the rent, being lawfully demanded, the lessee is not bound to
pay the rent without a demand. Ibid. 102. But if it is pro-
vided that the landlord may re-enter, although no demand is

made, a demand is not necessary. 2 Bam. $ Cres. 4-92,

A person makes a lease for life, or years, reserving a rent
upon condition, that if the lessee doth not pay the rent at the
day, that then without any demand it fhall be lawful for the
lessor to re-enter; by this special agreement of the parties, the
lessor may enter on non-payment of the rent without any de*
niand, . 2 Danv* Abr. 100. A lease for years, with condition
to be void, on non-payment of the rent, is not void unless the
rent be demanded; and an interest shall not be determined,
without an actual demand. Hob. 67. 33} : 2 Mod. 26k But
now by the statutes relative to rents, an ejectment may be main-
tained without an actual demand if there is a proviso for re-
entry, and half a year's rent in arrcar, and no sufficient distress
on the premises. See stais. 4 G. 2. c. 2S. §2: 11 G. 2. c. IQi
§ Hi. and this Diet. tits. Ejectment, Lea.se, Rent. And this
although the proviso for re-entry contain the words " being
lawjully demanded" 2 Maule § S. 525.
A demand is to be legal, and made in such manner as the law

requires; if it he for rent of a messuage and lands, it ought to

be made at the messuage, at the fore door of the house, the most
notorious place : where lands and woods are let together, the

rent is to be demanded on the land as the most worthy tiling,

3 a 2
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and on the most public part thereof ; if wood only be leased*

tlui demand must be made at the gate of the wood, &c. 1 lust.

201 : Poph. 58. Vide Dyer, 51 : 1 Leon. 425: Cro. Eliz. 20$.

He that would enter for a condition broken, which tends to

the destruction of an estate, must— 1. Demand the rent.— c2.

Upon the land, if there is no house.— S. If there is a house, at

the fore door; though it is not material whether any person be

in the house or no.—4s If the appointment is at any other

pbee off the land, the demand must beat that place.—5. The

time of the demand is to be certain, that the tenant may be

there, if be will, to pay the rent : and the last time of demand

of the rent, must be such a convenient time before the sun-

setting of the last day of payment, as the money may be num-

bered The lessor or his sufficient attorney is to remain upon

the land, the last dav on which the rent due ought to be paid,

until it be so dark that he cannot see to tell the money : and if

the money thus demanded is not paid, this is a denial in law,

though there are no words of denial ;
upon which are-entry

may be made, &c. 1 Inst. 201, 202 : 4 Rep. 73. See farther

tit. JSntry. As to demand of lands, see tit. Fine ; and as to a

demand and refusal of goods, being evidence of a conversion,

see tit. Trover,

As a release of MitS is more large than of quarrels or actions
;

so a release of demands is more large and beneficial than either

of them. 15y a release of all demands, all executions, and all

freeholds, and inhe ritances, executory, are released : by a re-

lease of demands to the disseisor, the right of entry in the land,

and all that is contained therein, is released. And he that

re 1 ease t h all demands, cxcludt s himself from all actions, entries,

and seizures : but a release of all demands, is no bar in a writ

of error to reverse an outlawry. 8 Co. 1.53, 154. See tit.

Helensc.

DEMANDANT, pclens.^ All civil actions are prosecuted

either by demands or plaints, and the pursuer is called demand-

ant, in actions real ; and plaintiff, in personal actions: in a real

action, lands, &c. are demanded* Co. Lit. 127-

DEMAND OF MONEY; Chattel or valuable security

with menaces or by force, with intent to steal the same, is felony,

and the olllmdor liable to be transported for life, or imprisoned

and whipped, by stat. 7 and S & 4. c. 29, § 6: and by § 8. per-

sons knowingly sending or delivering any letter or writing

demanding with menaces any such money, chattel, &c. are sub-

jected to the like punishment.

DEM EASE. Death. Scotch Diet. See Demise.

DEMEINE, DEMA1N, DEMESNE, Fr.—Lat. doming

cum, domdninm; also written domaine, and signifieth patrimo-

niutn dominie] Dernains according to common speech are the

lord's chief manor-place, with the lands thereto belonging;

Urrm dominivales, Which he and his ancestors have from time

to time kept in their own manual occupation, for the main*

tenance of themselves and their families: and all the parts

of a manor, except what is in the hands of freeholders, are said

to be domains. Copyhold lands have been accounted dernains,

because they that are the tenants hereof are judged in lavv to

have no other estate but at the will of the lord; so that it is

still reputed to be, in a manner, in the lord's hands: but this

word is oftentimes used for a distinction between those lands

that the lord of the manor hath in his own hands, or in the

hands of his lessee demised at a rack rent, and such other land

appertaining to the manor, which belongeth to free or copy-

holders. Bract, lib. 4. tract* 3. c. 9 '> Field, lib. 5. cap. 5. As

dernains are lands in the lord's bands manually occupied, some

have thought this word derived from de manu ; but it is from

the Fr. demaine, which is used for an inheritance, and that

comes from dominium, because a man has a more absolute domi-

nion over that which he keeps in his hands, than of that which

he lets to his tenants. Blount.

Domauium properly signifies the king's lands in France,

appertaining to him in property ! and in like manner do we in

some sort use it here in England ; for all lands, it is said, are

either mediately or immediately held of the crown ; and when

a man in pleading would signify his land to he his own lie saith,

that he is seised thereof in his demain (or rather demesne) as of

fee ; whereby is meant, that although his land be to him and

his heirs, it depends upon a superior lord, and is held by rent

or service, Sec. Lit. lib. Leap. 1. From this it hath been

observed, that lands in the hands of a common person cannot

be true demesnes : and certain it is, that lands in the possession

of a subject are called dernains in a different sense from the

demain lands of the crown. For dernains, or domains, in the

hands of a subject, have their derivation a domo, because they

are lands in his possession for the maintaining of his house:

but the domains of the crown are held of the king, who is abso-

lute lord having proper dominion ; and not by any feudal tenure

of a superior lord, as of fee. Wood's Inst 1 3.9.

Demain is sometimes taken in a special signification, asoppo*

site to frank-free : for example, those lands which were in the

possession of King Edward the Confessor are called ancient de-

mains, or ancient demesne, and all others frank-free ; and the

tenants which hold any of those lands are called tenants in an-

cient demain, or ancient demesne, and the others tena nts in

frank-free. &c. Kitch. 98. See tit. Ancient Demesne.

DEMISE, dentixsio.~] Is applied to an estate cither in fee,

for term of life, or years, but most commonly the latter; it b

used in writs for any estate. 5i Ifist. 483. The word demist, in

a lease for years, implies a warranty to the lessee and his

assignee ; and upon this word action of covenant lies againsUhe

heir of the lessor, if he ousts the lessee ; it binds the executors

of the lessor, who has fee-simple, or fee-tail, where any lessee

is evicted, and the executor hath assets. Dyer, 257*

The king's death is in law termed the demise of (he Icing.

to his royal successor, of his crown and dignity, &e. See King.

Lea s e% C avenant, Ejectment.

DEMISE AND REDEMISE. The conveyance hy de-

mise and redemise is where there are mutual leases made from

one to another on each side of the same land, or something out

of it ; and is proper upon the grant of a rent-charge, &c,

DEMURRAGE. An allowance made to the master of a

ship by his freighters, for staying longer in a place than the

time first appointed for his departure. The amount is gene-

rally inserted in the charter-party to be paid daily as it becomes

due; the days are always limited; so that on the expiration

thereof, and protests duly made, the master is at liberty to

proceed. See Abbot on Shipping, p. 182. (.5th cd.)

The word " Days'* used alone in a clause of demurrage for

unlading in the river Thames, is to be understood of morhngot

running days only, and not to comprehend Sundays or holidays,

by the usage among merchants in London. Cochran v. Rel~

bergh, 3 Espin. N. P. 121.

The payment of demurrage, stipulated to be made while a

ship is waiting for convoy, ceases as soon as the convoy is

ready to depart ; and such payment stipulated to be made while

a ship is waiting to receive a cargo, ceases when the ship is fully

laden, and the necessary clearances are obtained, although the

ship may in either case happen to be farther detained by ad-

verse winds or tempestuous weather. And if the ship has once

set sail and departed, but is afterwards driven back into port,

the claim of demurrage is not thereby revived. Lannoy v,

IVern/t iv. Pari, cases (8vc.) p. 630: Jamieson v. Latvrie-lti*

Part ', cases (8vo.) p. 4? 4. See also Marshall v, De la Torre.

1 Espin. N. P. 367*

If a contract of freight and demurrage be entered into by

deed, the plaintiff cannot declare in debt generally, and give

the deed in evidence ; but ought to declare upon the deed.

Ally v. Parish, 1 Bos. cy Put. : New Hep. 1C4.

the master of a ship who by the bill of lading has under-

taken to deliver goods to the consignee on payment of freight,

cannot maintain an action against the consignee on the implied

contract to pay demurrage. Evans v. Former, 1 Barn, <y

Adol. 1T& _

DEMURRER, Fom the Lat. demorare, Fr. demeurer.j

I

A pause or stop put to any action upon a point of difficulty,
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which must be determined by the court, before any farther

proceedings can he had therein : for in every action the point

of controversy consists either infact or in law ; if in fact, that

is tried by the jury ; but if in law, that is determined by the

court,

A demurrer, therefore, is an issue upon matter of law. It

confesses the facts to be true, as stated by the opposite party

;

but denies that by the law arising upon those facts, any injury

is done to the plaintiff cr that the defendant has made out a
lawful excuse, according to the party which first demurs,

{dcnuiratur> moralur in lege,) that is, rests or abides in law upon
the point in question* As, if the matter of the declaration be in-

sufficient in law (as by not assigning any sufficient trespass, &c),
then the defendant (lemurs to the declaration. If on the other

band the defendant's excuse or plea be invalid (as if he pleads

that he committed the trespass by authority from a stranger,

without making out the stranger's right), here the plaintiff"

may demur to the plea: and so in every other part of the pro-

ceedings.

The form of such demurrer is by averring the declaration or

pica, the replication or rejoinder, to be insufficient in law to

maintain the action or the defence ; and therefore praying

judgment for want of sufficient matter alleged. Sometimes
demurrers are merely for want of sufficient form in the writ or

declaration. But incase of exception to the form or manner of
pleading, the party demurring must by stats. 27 Eliz* c, 5 ;

4 and 5 Anne, c. lfi. set forth the causes of his demurrer. See

tits. Amendment, Pleading. And upon either a general or such

special demurrer, the opposite party must aver it to be sufficient,

which is called a joinder in demurrer; and then the parties are

at issue in point of law ; which issue, as above mentioned, the

judges of the court before which the action is brought must
determine. 3 Comm. .'M t : Finch, L. ttfj. 4. c. 40: 1 Inst. 71,

A demurrer is admitting the matter of fact, since it refers the

law arising on the fact to thejudgment ofthe court ; and there-

fore the fact is taken to he true on such demurrer, or otherwise

the court has no foundation on which to make an v judgment.
Gilb. Hist, of a r. 5

As a demurrer at common law did confess all matters formally

pleaded ; so now bv the statutes a general demurrer does con-

fess alt matters pleaded, though informally. Ifob, 233. See

Stephen on Pleading, p. UrZ. But a special demurrer admits

only facts welt pleaded* Ibid,

Demurrers arc general, without showing any particular

causes ; or special, where the causes of demurrer are particularly

set down : and the judgment of the court is not to be prayed

upon an insufficient declaration or plea, otherwise than by a

demurrer; when the matter comes judicially before the court*

If in pleadings, &c. a matter is insufficiently alleged, that the

court cannot give certain judgment upon it, a general demurrer

will suffice ; and for want of substance, a general demurrer is

good : but for want of form, there must be a special demurrer,

and the causes specially assigned. The practice is now on

a special demurrer, to take advantage of any real error, though

not expressed, in the causes assigned.

For examples of cases where a special demurrer is considered

necessarv, and where on the other hand a general demurrer is

sufficient, see 10 East, 139. 3^9 < % H* Black. : 5 Term

R. 109.

A man who demurs generally, shall take advantage of all

matters which are requisite to show a good right or title in the

plaintiff. Plowd. Comm. 66. a. : Hob. 301.

If a man demurs for form, he must show specially the causes

of demurrer. 2 Rot. 330: Stats. 27 Eliz. c. 5 : 4, 5 Anne,

c. 16: R. M* 1654 § 17- The plaintiff", however, need never

demur specially to a plea in abatement, 2 Maufe Se S. 485,

If there be a general demurrer to the declaration, the plain- 1

tiff" may apply to a judge for a summons for leave to amend ;

if not, he may proceed to join in demurrer, and make up the

demurrer-hook himself, a copy of which he is to deliver to

defendant's attorney, and if not paid for on demand, sign judg-

ment. R. Tr. 12 Wl 3. (now allowed in costs and need not be
paid for on delivery.) In case of a demurrer to a plea, &c. by
a plaintiff, the demurrer-book cannot he made up by the defend-
ant, until default made by the plaintiff' R. E. IX W. 3.

If a defendant pleads to part, and demurs to part ; the de-
murrer should first be determined, and the issue last ; because
upon the trial of the issue the jury may assess damages as to

both. Palm. .017* Where there is a demurrer in part, and
issue is joined upon the other part, and the plaintiff hath judg-
ment on the demurrer ; here he may enter a non-pros, as to

the issue, and proceed to a writ of inquiry upon the demurrer:
but otherwise he cannot have such writ of inquirv. 1 SalL.

219. Sec 1 Stra. 532. 5/4-.

If there be three counts in the declaration, to which there h
a general demurrer; if any one of the counts be good, judg-
ment must be for the plaintiff, if such count cannot be joined

with the other two. 1 tills, Qo2.

A demurrer is to be signed, and argued on botli sides by

counsel. After a demurrer is joined, the plaintifF having en-

tered it on the roll, delivers the roll to the secondary, and
makes a motion for a consilium or day to argue it, which the

court grants of course on the secondary's reading the record;

then the demurrer must be entered by the plain till' in the court-

book with the secondary, who, on his rule, sets down the day
appointed for argument, at least four days before the demurrer
is argued : and paper- hooks, containing all the proceedings at

length, which are afterwards entered on record, are made and
delivered to the judges two days before argument. Sec Tidd,

ch. 2o. (9th ed.)

By a rule of court of Hit. 38 G. 3. the points intended to

be argued in demurrer, are to be set down in the margin of the

paper-book delivered to the judges; which rule, the court has

since observed, was not a new rule, but the revival of an old one,

made in Ed. 2. Jac. 2. ( Vide 2 Tidd's Pract. chap. 29.) 2 East's

Rep. 287* in note (a.)

The demurrant argues first, and the court will hear but two
counsel, viz. one of a side ; and, if desired on either side (unless

the case be very plain), the court will hear farther arguments

the next term. Demurrers are now frequently put in for delay.

In such cases, the party wishing to avoid the delay makes up
four demurrer-books and delivers to the judges two days before

the day when judgment is moved for; which is given of course

without argument.
When the court gives judgment on demurrer in debt for the

plaintiff' in the action, the judgment is for the plaintiff to reco-

ver his debt, costs, and damages; but if it be in action on the

case, a writ of inquiry of damages must be awarded, before the

plaintiif can h

a

\efinal judgment ; or if the action be on bill of

exchange, or promissory note, the plaintiff may obtain a ride

to refer the same to the master to assess the damages, compute

interest, &c, and after costs are taxed, final judgment is en-

tered, &eM and execution may be sued out. If judgment on

the demurrer is for the defendant in the action, the judgment
is, that the plaintiff' take nothing by his writ, bill, &c, and that

the defendant go without day. IVockVs Inst. 60S.

After judgment for plaintiff on demurrer, without argument,

and general damages assessed, the Court of C. P. refused to

permit the defendant to move in arrest of judgment, on the

ground that the damages appeared to be partly given upon a

count in the declaration which could not be sustained; for the

defendant had the opportunity of excepting to that count < 11

demurrer. Creswetl v. Packham, 6 Taunton, 65 0. (d:,0.)

General demurrer being entered, it cannot be afterwards

waived without leave of the court, but a special demurrer gene-

rally may, unless the plaintiff hath lost a term, or the assizes by

the defendant's demurring. Tidd's Prac. ch, 2Q.

After demurrer to one count of a declaration, plaintiff may
enter a nolle prosequi on that count, and proceed to trial on the

others. Bertram v. Gordon, 6 Taunton, 444.

It is a rule that on demurrer the court will consider the whole

record, and give judgment for the party, who, on the whole
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appears to be entitled to it. Thus on demurrer to the replica-

tion, if the court think the replication bad, hut perceive a sub*

stantial fault in the plea, they will give judgment, not for the

defendant, hut the plaintiff, provided the declaration he good;

hut if the declaration also be bad in substance, then upon the

Same principle judgment would be given for the defendant.

This rule belongs to the general principle stated in the first

chapter, that when judgment is to be given, whether the issue

lie in law or fact, and whether the cause have proceeded to

issue or not, the court is always hound to examine the whole

i < ord, and adjudge for the plaintiff or defendant according to

the legal right, as it may on the whole appear. It is however

subject to the following exceptions:— First, if the plaintiff

demur to a plea in abatement, and the court decide against the

plea, they will give judgment of respondeat ouster, without

regard to any defect in the declaration. Secondly, the cmirt

wfll not look back into the record, to adjudge in favour of any

apparent right in the plaintiff, unless the plaintiff have himself

put his action upon that ground ; thus, where, on a covenant to

perform an award, and not to prevent the arbitrators from

making an award, the plaintiff declared in covenant, attd

assigned as a breach, that the defendant would not pay the sum
awarded ; and the defendant pleaded that before the award

made, he revoked, by deed, the authority of the arbitrators, to

which the plaintiff demurred, the court held the plea good, as

being a Sufficient answer to the breach alleged, and therefore

gave judgment for the defendant ;
although they also were of

opinion, that the matter stated in the plea would have entitled

the plaintiff to maintain his action, if he had alleged, by way
of breach, that the defendant prevented the arbitrators from

making their award. Lastly, the court, in examining the

whole record, to adjudge according to the apparent right, will

consider only the matter in right of substance, and not in

respect of mere form, such as should have been the subject of

special demurrer- Thus where the declaration was open to an

objection of form, such as should have been brought forward by

ial demurrer, the plea had in substance, and the defendant

demurred to the replication, the court gave judgment for the

plaintiff, in respect to the insufficiency of the plea ; without

.rd to the formal defect in the declaration. See farther

1 Cjkitly on Plead 673: Stephen on Plead 158.

A demurrer in equity is nearly of the same nature with a

demurrer in law; being an appeal to the judgment of the

court, whether the defendant shall be bound to answer the

plaintiff's bill : as for want of sufficient matter of equity therein

contained : or where the plaintiff upon his own showing ap-

pcars to have no right ; or where the bill seeks a discovery of

a thing which may cause a forfeiture of any kind, or may con-

vict a man of any criminal misbehaviour. For any of these

causes a defendant; may demur to a bill in equity ; and if on

demurrer the defendant prevails, the plaintiff's bill shall he

dismissed ; if the demurrer be over-ruled, the defendant is

ordered to answer. Comm. 446.

It is allowed a good cause of demurrer in Chancery, that a

bill is brought for part of a mailer only, which is proper for

one entire account, because the plaintiff shall not split causes,

and make a multiplicity of suits. Vern. 2J)<

If a:i ofifnud bill be brought for matters, part of which are

in aformer hill and decree*, and part new, or In/ waif of supple-

mental hill, the court will, on a demurrer to so much as was
contained in the former decree, send it to a master to see what
was, and what was not, in the first bill, and allow the demurrer
accordingly. 67/6. E. IS*. See farther, tit. Chancer//,

Diemcure it to Evidence, This happens where a record

or other matter is produced in evidence, concerning the legal

consequences of which there arises a doubt in law; in which
case the adverse party may, if he pleases, demur to the Whole
evidence; which admits the truth of every fact that has been

alleged, but denies the sufficiency of them all in point of law,

to maintain or overthrow the issue, as the case may be, 1 Inst,

72: 5 Pep, 104* This draws the question of law from the

cognizance of the jury, to be decided, as it ought, by the court

out of which the record is sent. 3 Comm. 372.

So if the plaintiff brings witnesses to prove a fact, and a

matter of law ariseth upon it, if the defendant admits their

testimony to be true, there also the defendant may demur in

law : and so may the plaintiff demur upon the defendant's

evidence. And in these cases the counsel for the plaintiff and

defendant agree on the matter of fact in dispute ; and the jury

are discharged; and the matter of law is referred to the

judges to determine.

But where evidence is given for the king, in an information

or other suit, and the defendant offers to demur upon it, the

king s counsel are not obliged to join therein ; but the court

ought to direct the jury to find the special matter. And,

indeed, because juries of late usually find a doubtful matter

specially 3
demurrers upon evidence are now seldom used. See

c> Bepk 104: l Inst* 72 : 2 JW. 426.

On a demurrer to circumstantial evidence the party offering

the e^fidence is not obliged to join in demurrer unless the party

demurring will distinctly admit upon the record every fact, and

everv conclusion, which the evidence offered conduces to prove.

Oibkm v. Hunter, 2 II. BlacksL

When an indorsement on a foreign bill of exchange turns

out to be forged, and a question arises as to the proof of the

identity of indorsee, if evidence is objected to as being insuffi-

cient for that purpose, the proper course for taking advantage

of the objection is by demurring to the evidence, and not by

bill of exceptions. 3 D. 625.

If the court doth not agree to a demurrer to evidence in a

civil cause, they ought to seal a bill of'exceptions, &c. 9 Rep t

13. See tit. Bill of Exceptions, and Ti'dd's Prac. 865. (9th ed,)

Demurrer to Indictments. A demurrer is incident to

criminal cases as well as civil, when the fact as alleged is

allowed to be true, but the prisoner joins issue upon some point

of law in the indictment ; by which he insists that the fact, as

stated, is no felony, treason, or whatever the crime is alleged

to be. Thus, for instance, if a man he indicted for feloniously

stealing a greyhound, which is an animal in which no valuable

property can be had, and therefore it is not fel6ny, hut only a

civil trespass to steal it ; in this case the party indicted may

demur to the indictment, denying it to be felony, though he

confesses the act of taking it. Some have held (2 Hal P> C
257.) that if, on demurrer, the point of law be adjudged against

the prisoner, he shall have judgment and execution, as it' con-

victed by verdict. But this is denied by others; (2 lUwL

P. Cs c. 32. § 5, ()) who hold, that in such case he shall be

directed and received to plead the general issue, Not guilty,

after a demurrer determined against him ; which appears the

more reasonable, because it is clear, that if the prisoner freely

discovers the fact in court, and refers to the opinion of the court,

whether it be felony or no; and upon the fact thus shown, it

appears to he felony; the court will not record the confession,

but admit him afterwards to plead not guilty. 2 Hal P*C*

225, See Carr, C. Law. 49. And this seems to be a case of

the same nature, being for the most part a mistake in point of

law, and in the conduct of his pleading ; and though a man by

mis-pleading may in some cases lose his property, yet the law

will nut suffer him by such niceties to lose his life. However,

upon this doubt, demurrers to indictments are seldom used;

more especially since until a late statute the principal defects

of form which occur in indictments, were grounds for arresting

or reversing the judgment after verdict of guilty. But now by

Sir P. Peel's act, 7 G. 4. c. 64. § 20. these formal defects, such

as the want of the words " vi et armis" " contra pacem," and

many others, shall no longer be grounds for staying or revers-

ing the judgment. It seems,, however, that they still may be

objected to "by demurrer to the indictment; sec Carmgm
C. L. 49; and therefore it is the more important that the

doubt which exists as to the effect of a judgment on demurrer

against a prisoner charged with felony shall be cleared uffc

See Arch, C L. SO. In misdemeanors the judgment against
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the defend*** on demurrer is final as in civil cases. See
3 Barn. $ Grm. 514. especially Lord Tcnlerdens judg-
ment. J &

On a demurrer to an indictment, the court will look into the
whole record to see whether they are warranted in givin*
judgment. 1 Leach. 525,
D EMY-SA NGUE, Half-blood: where a man marries a

woman, and hath issue by her a son, and the wife dying he
marries another woman, by whom he hath also a son *now
these two sons, though they are called brothers, are but brothers
</f the kalf-bhod, because they had not both one father and one
mother: and therefore by law they cannot he heirs to one
another * for he that claims freehold as heir to anot her by de-
scent, must be of the whole blood to him from whom he claimeth.
Tennes de la Ley. See tits. Descent, Executor.
J)IN. From the Sax. den, i. e. vallis, hens syhesfris.l

J lie name of places ending in den, as Biddendcn, &c\, signify
the situation to be in a valley, or near woods. Blount,

& "

DEN AND STKOND. Is a liberty for ships or vessels to
run or come ashore: and King Edward I. by charter granted
this privilege to the barons of the Cinque Port*. Placit'. Tcmn
Ed. 1.

1 '

DENA TERrLE. A hollow place between two hills ; it

is also used for a little portion of woody ground, commonly
called a coppice, Domesday.
DENARII. A general term for any sort of pecunia nume-

rala, or ready money. Paroch. Antiq* 320.
Denarii ok Caiutate. Customary oblations made to

cathedral churches about the time of Pentecost, when the
parish priests, and many of their people, went in procession to
visit their mother church : tins custom was afterwards changed
into a settled due, and usually charged upon the parish pries*

;

though at first it was but a gift of charity, or present, to help
to maintain and adorn the bishop's see. Cartufur. Abbat
Glasion. MS.f. 15.

DENARIUS. An English penny ; it is mentioned in the
ancient statute, de composittone mensurarum, &c. Temp. i/n\
Denarius Dei. God's penny, or earnest money given and

received by the parties to contracts, &c. Cart. Ed. 1. The
earnest money is called Denarius Dei, or God's peiinu, because,
in former times, the piece of money so given to bind the con-
tract, was given to God, i. c. to the church, or the poor.
Denakii s S, Petri. An annual payment of one pennv

from every family to the pope, during the "time that the Roman
Catholic religion prevailed in this kingdom, paid on the feast of
St. Peter. See Peter Pence.
Denarius Tertius Comitatus. Of the fnes and other

profits of the courth/ courts, originally when those courts had
superior jurisdiction before other courts were erected, two parts
were reserved to the king, and a third part or penny to the
carl of the counh/ ; who either received it in specie^ at the
assizes and trials, or had an equivalent composition for it out
of the Exchequer. Paroch. Antitp 418.
DENBER. From the Sax. den, a vale, and berg, a barrow,

or hog.] A place for the running and feeding of hogs, wherein
they are penned ; bv some called a swinccomb. CowcL
DENIZEN. See tit. Alien.

DENSHIRING OF LAND. Is the casting parings of
earth, turf, and stubble, into heaps, which when dried are burnt
into ashes, for a compost on poor barren land. This method of
improvement is used on taking in and enclosing common and
waste ground ; and in many parts of England is called burn-
beating, but in Staffordshire and other counties they term it den-
shiring of land.

DE NON DECIMAXDO, Modus. To be discharged of
tithes. See Modus Dechnandi, Tithes.

DE NON RESIDENTIA CLERICI REGIS, An an-
cient writ where a person was employed in the kind's ser-

vice, &c. } to excuse and discharge him of non- residence
2 Inst. 2(>i.

DEO
DE NOVO DAMUS- A clause of a charter, which in

r^^rT™ 11 Un ori£inal barter. Scotch Diet.DEODAND, Deo dandum.] By this is meant whatever
personal chattel is the immediate occasion of the death of anv
reasonable creature

: which is forfeited to the king to be applied
to pious uses and distributed in alms hv his Sigh almoner,
though formerly destined to a more superstitious purpose.
1 //. P. C. 419: Fleta, lib. 1. c. 25.

1 1

It seems to have been originally designed as an expiation for
the souls of such as were snatched away by sudden death ; and
for that purpose ought properly to have' been given to Holv
Church, in the same manner as the apparel of a stranger who
was found dead was applied to purchase masses for the good
of his stud. And this may account for that rule of law, that
no deodand is due, when an infant under the age of discretion
is killed by a fall from a cart or horse, or the like, not being in
motion

; whereas, if an adult person falls from thence, and is
killed, the thing is certainly forfeited ; 3 List. 5f : I //. P. C.
422 ; such infant being presumed incapable of actual sin, and
therefore not needing a deodand to purchase propitiatory masses.
1 Comm. 300.
Thus stands the law, if a person be killed by a fall from a

thing standing still. But if a horse, or ox, or other animal of
his own motion, kill as well an infant, as an adult; or if a cart
run over him, they shall in either case be forfeited as deodands

;

which is grounded upon this additional reason, that such mis-
fortunes are in part owing to the negligence of the owner ; and
therefore he is properly punished hysuch forfeiture. Ihact.
L 3. c. 5.

W here a thing not in motion is the occasion of a man's
death, that part only which is the immediate cause is forfeited

;

as if a man be climbing up the wheel of a cart, and is killed
by falling from it, the wheel alone is a deodand. 1 IL P. C
422. But wherever the thing is in motion, not onlv that part
which immediately gives the wound (as the wheel which runs
over his body,) but all things which move with it, and help
to make the wound more dangerous (as the cart and loading,
which increase the pressure of the wheel), are forfeited
1 Haul: P. C. c.Q6.

It matters not whether the owner of the thing moving to the
death of a person were concerned in the killing or not : for if a
man kills another with my sword, the sword is forfeited. Dr.
# Stud. d. 2. c. 51. And therefore in all indictments for homi-
cide, the instrument of death, and the value are presented and
found by the grand jury (as that the stroke was given by a
certain penknife, value (id.), that the king or bis grantee mav
claim the deodand. For it is no deodand unless it be presented
as such by a jury of twelve men, 3 Inst, 57: 5 Re?) 110'
1 Inst. 144.

No deodands are due for accidents happening upon the high
sea, that being out of the jurisdiction of the common law: but
if a man falls from a boat or ship in fresh water and is drowned,
it hath been said that the vessel and cargo arc in strictness of
law a deodand. r, Inst. 58: I H. P. C. 42.3: Moll, dc Jur
Marit. 2. 225.

Juries, however, have of late perhaps too frequently taken
upon themselves to mitigate these forfeitures by finding only
some trifling thing, or part of an entire thing, to' have been the
occasion of the death. But in such cases, although the finding
by the jury be hardly warrantable by law, the Court of K. B.
hath - generally refused to interfere on behalf of the lord of the
franchise, to assist so unequitable a claim. Fast* on Domic. 2i>6.

Deodands, as well as other forfeitures in general, wrecks,
treasure-trove, &c. may be granted by the king to particular
subjects as a royal franchise : and indeed they are for the most
part granted out to the lords of manors or other liberties ; to the
perversion of their original design. 1 Comm. 299. et seq.

If a man riding over a river, is thrown off his horse by the
violence of the water, and drowned, his horse is not deodand ;

for his death was caused per cursum aquce. 2 Co. 483.
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If a person wounded by any accident, as of a cart, horse,

die within a year and a day after, what did it is deodand:

so that if a horse strikes a man, and afterwards the owner sells

the horse, and then the party that was striken dies of the

s;roke, the horse, notwithstanding the sale, shall be forfeited as

deodand, Plotud* ; 5 Rep. 110.

Things fixed in the freehold, as a hell hanging in a steeple,

a wheel of a mill, &c, unless severed from the freehold, cannot

he deodands. 2 Inst. 28 1. And there is no forfeiture of a

deodand, till the matter is found of record, by the jury that

imds the death, who ought also to find and appraise the deo-

dand. 5 Rep. 1 10: 1 Inst. 144. After the coroners inciuisi-

tion, the sheriff is answerable for the value, where the deodand

belongs to the king ; and he may levy the same on the town.

Sec. Wherefore the inquest ought to find the value of it.

1 Hawk. P. C.

Grants of deodands,, &c. how to be inrollcd, 3 and 4 W. Sp M.
c\ 22. § 1. See Franchises. The goods and chattels of felo

tie ses ike, were likewisely anciently held to be deodands, and

are now forfeitable to the* crown. See tit. Felo tie se: 1 Lil.

44-3.

DE ONERANDO PRO RATA PORTIONIS. An
ancient writ, where a person was distrained for rent, that ought

to be paid bv others proportionably with him. F- N. B. 234.

If a man hold twenty acres of land, by fealty and twenty

shillings rent, and he aliens one acre to one person, and another

acre to another, &c., the lord shall not distrain one alienee for

the whole rent, but for the rate and value of the land he hath

purchased, &c. And if he be distrained for more, he shall have

this writ. Ne?v Nat. Br. 586.

DEPARTURE, A term of law properly applied to a de-

fendant, who first pleading one thing in bar of an action, and

being replied unto, in his rejoinder, quits that and shows

another matter contrary to, or not pursuing his first plea, which

is called a departure from his plea: also where a plaintiff in his

declaration sets forth one thing, and after the defendant hath

pleaded, the plain till' in his replication shows new matter dif-

ferent from his declaration, this is a departure. Phwd. 7j 8
*

2 Inst. 147- But if a plaintiff in his- replication depart from

his count, and the defendant takes issue upon it, if it be found

for the plaintiff^ the defendant shall take no advantage of that

departure, though it would have been otherwise, if he had

demurred upon it. Ratpn. $(> : 1 LiL Abr. 444.

If a man plead a general agreement in bar, and in his

rejoinder allege a special one, this is a departure in pleading:

and if an action is brought at common law, and the plaintiff

hv his replication would maintain it by virtue of a custom,

it hath been held a departure. 1 Nels. Abr. 638. Where a

matter is omitted at first, it is a departure to plead it after-

wards. Ibid. If in covenant the defendant pleads perform-

ance, and after rejoins that the plaintiff ousted him, it is a

departure from his plea. Raym. 22. In debt upon bond for

performance of covenants in a lease, the defendant pleaded

performance; and afterwards in his rejoinder set forth that so

much was paid in money, and so much in taxes, Sec, upon

demurrer it was adjudged a departure from the plea, because

he had pleaded performance, and afterwards set forth other

matter of excuse, &c. 1 Salk< 221.

Debt upon bond for performance of an award, made for

payment of money, if the defendant plead performance, and the

plaintiff having replied and assigned a breach of non-payment,

&c, the defendant rejoins that he is ready to pay the money at

the day, &c, this is a departure from his plea, for performance

is payment of the money ; and payment, and ready to pay, are

different issues. Sid. 10: 4 Leon. 79- I» debt upon bond for

non -performance of an award, the defendant pleads that the

award was, that he should release all suits to the plaintiff,

which he had done; the plaintiff replies that such an award was

made, but that the award was farther, that the defendant

should pay to the plaintiff such a sum, &c. ; the defendant

rejoins that true it is, that by the award he was to par the

plaintiff the said sum, but that the award was also, thai the

plaintiff should release to the defendant all actions, &C, which
he had not done ; on demurrer this was held a departure from

the plea, being all new matter. 2 Buist. 3y : Godb. 155 :

1 Nels. 637. After nullum fecerunt arbiirium, the defendant

cannot plead that the award is void, without being a departure

from the former plea ; aud if where mil tkl agard is pleaded

then the award is set forth, and a joinder that it was not ten-

dered, it is a departure. 1 Lev. 133 : Lid. 3S5.

A departure must be always from something that is material,

or it will not be allowed : if in trespass for taking goods, the

plaintiff reply, that after the taking, the defendant converted

them to his own use, this being an abuse, makes a trespass;

and the conversion is either trover or trespass at the plaintiffs

election, so that by his replication he may make it trespass,

and be no departure. 1 Saltr. 221, 222. In circumstances of
time, &c, laid as to promises, the plaintiff is not tied to a

precise day ; for if the defendant by his plea force the plaintiff

to vary, it is no departure from his declaration, 1 Nels, tj40,

641. And if another place be mentioned in the replication, in

action of debt, as this is a personal thing, it is no departure,

because he who is indebted to another in one place, is so in

every place. Sid* 228.

If new matter which explains or fortifies the bar be rejoined

by the defendant, it is not a departure. 1 f¥ils< 8. 97, S: Co.

Lit. 304, a.

A departure being a denial of what is before admitted, is a

saying and un- saying, atid for that an issue cannot be juined

upon it; it is bad for the uncertainty. 1 LiL 444. See farther

tits. Pleading, Novel Assignment, Trespass : and see Stephen

on Pleading, p. 405. Bac. Ab. Pleas and Pleading, L
(7th ed.)

Departure in despite of the Couiit, and entry of it.

See tit. Default.

Departure of Gold and Silver. The parting or di-

viding of those metals from others that are coarser. See staL

4 Hen. 7« c. 2.

DEPOPULATIO AGRORUM. Destroying and ravaging

a count rv ; an offence where the benefit of clergy was denied

at common law. 2 Hal PL 333: 12 Rep. 30 : 3 111st. 20k

Sec tit. Clergy, Benefit of.

DEPOSITION, deposition The testimony of a witness,

otherwise called a deponent, put down in writing by way of

answer to interrogatories exhibited for that purpose, in Chan-

cery, &c. Proof in the High Court of Chancery is by dqmi-

lions of witnesses: and the copies of such regularly taken and

published, are read as evidence at the hearing. For the pur-

poses of examining witnesses in or near London there is an

examiner's office appointed : but for such as live in the country,

a commission to examine witnesses is usually granted to four

commissioners, two named of each side, or any three or two of

them to take the depositions there. Aud if the witnesses

reside beyond sea, a commission may he had to examine them

there upon their own oaths; and if foreigners, upon tbe oaths

of two skilful interpreters. And it hath been established that

the deposition of an heathen who believes in the Supreme Bang,

taken by commission in the most solemn manner according to

the custom of his own country may be read in evidence.

1 Atk. 2 1 . The commissioners are sworn to take the examina-

tions truly and without partiality, and not to divulge them till

published' in the Court of Chancery ; and their clerks are also

sworn to secrecy. The witnesses are compellable by process™

subpoena, as in the courts of common law, to appear and submit

to examination. And when their depositions are taken they arc

transmitted to the court with the same care that the answer of

a defendant is sent. 3 Comm. 44f).

After a witness is fully examined, the examinations see read

over to him, and the witness is at liberty to alter, or amend any

thing; after which he signs them, and then and not before, tbe



DEPOSITION. D E P

examinations are complete, and good evidence. 1 P. Wins. 4-15.

Tiie same practice prevails in ecclesiastical causes.

Where a witness was examined in a cause in Chancery, and
before signing his examination died, the Master of the Rolls,

upon advising with the Master in Chancery then in court,

denied the making use of the depositions, as being not perfect.

1 P. WW 414,

But where, after an order for publication, defendant exa-
mined a witness, and then perceiving the irregularity (it being
after publication), the defendant on the it,ma! affidavit by him-
elfj his clerk in court, and solicitor, that they had not seen, nor
would not see any of the depositions, got an order to re-examine
this witness;, but before re-examination the witness died;
upon affidavit of this, Lord Ch. J. Parker, ordered that the

defendant might make use of the depositions, the re-examina-
tion being prevented by the act of God. 1 P. Wins. 415.

Depositions in the Chancery after a cause is determined

,

may be given in evidence in a trial at bar in B. R. in a suit for

the same matter, between the same parties, if the party that
deposed be dead ; but not otherwise, for if he be living, he must
appear in person in court to be examined, &c. 1 LU. Abr\ 445/

See farther, as to the admission of written depositions in evi-

dence at common law, Bull, N. P. 22Q. 230—-42 ; and this

Diet. tit. Evidence.

Depositions of informers, See. taken upon oath before a

coroner, upon an inquisition of death, or before justices of peace
on a commitment or bailment of felony, may be given in evi-

dence at a trial for the same felony ; if it be proved on oath

that the informer is dead, or unable to travel, or kept away by
the procurement of the prisoner ,' and oath must be made that

the de]KJsitions arc the same that were sworn before the coroner

or justice, without any alteration. 2 Hawk. P, C.

By stat. 13. G. 3. c. 63. § 40. in case of indictments and In-

formations in the King's Bench for misdemeanors, or offences

committed in India, that court may award writs of mandamus
to the judges of the courts in India, to examine witnesses con-

cerning the matters charged in such indictments and otFences,

and the depositions so taken are to be allowed and read at any
trial for such crimes or misdemeanors.

By § 41. & 42. provision is made for 'taking the depositions

of witnesses on any information or indictment in the King's

Bench, against the judges of the Supreme Court of Judicature

in India, and in cases of proceedings in parliament for offences

committed in that country.

And by § 44. when any action or suit in law or equity, the

cause whereof shall arise in India, is brought in any of the

courts at Westminster, such court, on motion, may award a

writ in the nature of a mandamus to the judges of the courts

in India for the examination of witnesses, and such examina-

tion shall be allowed and read at any trial or hearing between

the parties in such cause or action.

But it is enacted by § 45. that no depositions taken by virtue

of the act, shall be allowed to be given in evidence in any

capital case, other than such as shall be proceeded against

in parliament.

By the 1 W. 4. c. 22. § 1. the powers and provisions of the

13 G. 3. c. 63. relating to the examination of witnesses in

India, are extended to all colonies and places under the

dominion of his Majesty, and to the judges of the several courts

therein, and to all actions depending in the courts of law at

Westminster, in what country soever the cause of action may
have arisen, and whether the same may have arisen within

the jurisdiction of the court, to the judges whereof the writ or

commission may be directed, or elsewhere.

By § 4. it shall be lawful for the said courts at Westminster,

and also for the Court of Common Pleas of the county palatine

of Lancaster, and the Court of Pleas of the county palatine

of Durham, and the several judges thereof, in every action

depending in such court, upon the application of any of the

parties to such suit, to order the examination on oath, upon

interrogatories, or otherwise, before the master or prothonotary
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of the said court, or other person or persons named in such order,

of any witnesses within the jurisdiction of the court where
the action shall be depending, or to order a commission to issue

for the examination of witnesses on oath, in any place or places
out of such jurisdiction, by interrogatories or otherwise.

In Ducket w Hi Hiatus, 1 Turn*. 502, the Court of Ex-
chequer under this section granted a commission to examine
witnesses in France, in an action pending in that court. A
similar commission was granted by the C ourt of King's Bench,
in Reynard v. Cope, cited in note to 1 Tyrw. 503.
By § 10. no examination or deposition to be taken by virtue

of the act, shall be read in evidence at any trial without the

consent of the party against whom the same may be offered,

unless it shall appear, to the satisfaction of the judge, that the

examinant or deponent is beyond the jurisdiction of the court,

or dead, or unable from permanent sickness, or other permanent
infirmity, to attend the trial.

By 7 G\ 4, c, 64. § 2. before any person charged with felony,

or suspicion thereof, shall be bulled or committed, the justices

shall take down the examination in writing of the witnesses

and prisoner, and bind over the parties to appear at the trial,

and return the deposition and recognizance to the court; and
by § 3. the like shall be done in cases of misdemeanor. By
§ 4. the like duty is imposed on coroners taking inquisitions in

murder and manslaughter.
By 7 and 8 G. 4. c, 2$. § 21. stealing, or for any fraudulent

purpose taking away, or obliterating, injuring, or destroying,

any deposition belonging to any court of record or equity, is a

misdemeanor, and punishable by transportation, &c.

Deposition is used in the law in another sense, viz. to sig-

nify the depriving a person of some dignity. See tits. Degra-
dation, Deprivation.

Deposition is also taken for death ,* and dies depositionis, the

day of one's death. Lift. Diet.

DEPRIVATION, deprivation A depriving or taking

away ; as when a bishop, parson, vicar, &c, is deposed from
his preferment. Of deprivations there are two sorts, depri-

ratio a benejicio, and ab officio ; the deprivation d beneficio is

when for some great crime, &e., a minister is wholly deprived
of his living: and deprivatio ab officio is where a minister is

for ever deprived of his orders, which is also called deposition

or degradation, and is commonly for some heinous offence

meriting death, and performed by the bishop in a solemn
manner. Blottiit. See Degradation.

Deprivatio a beneficio is an act of the Spiritual Court,

grounded upon some crime or defect in the person deprived, by
which he is discharged from his spiritual promotion or benefice,

upon sufficient cause proved against him, 1 Nets. Abr. 641.

Deprivation may also be by a particular clause in some act

of parliament : the deprivation of bishops, &c. Ls declared

lawful by stat. 39 Eliz. c. 8. And by the king's commission,

as he hath the supremacy lodged in him, a bishop may be
deprived ; for since a bishop is vested with that dignity by
commission from the king, it is reasonable he should be deprived,

where there is just cause, by the same authority i but the

canons direct, that a bishop shall be deprived in a synod of the

province ; or, if that cannot be assembled, by the archbishop

and twelve bishops, at least, not as his assistants, but as judges.

It has been adjudged, that an archbishop may deprive a bishop

for simony, &c>, for he hath power over his suffragans, who
may be punished in the archbishop's court for any offence

against their duty, 1 Salk\ 134. See tit. Bishop.

The causes of deprivation are many : if ft clerk obtain a pre-

ferment in the church, by simoniacal contract ; if he be an
excommunicate, a drunkard, fornicator, adulterer, infidel,

schismatic, or heretic; or guilty of murder, manslaughter,

perjury, forgery, &c. If a clerk be illiterate and not able to

perform the duty of his church ; if he be a scandalous person

in his life and conversation ; or bastardy be objected against

him ; if one be a mere layman, and not in holy orders ; or

under age, viz. the age of twenty-three years ; be disobedient

3 B
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and incorrigible to his ordinary ; or a nonconformist to the

canons; if a parson refuse to use the Common Prayer, or

preach in derogation of it ; do not administer the sacraments,

or read the articles of religion, &c. See tits. Parson, Clergy.

If any parson, vicar, &c. have one benefice with cure of

souls, and take plurality, without a faculty or dispensation ; or

if he commit waste in the houses and lands of the church,

called dilapidations; all these have been held good causes for

deprivation of priests, Degg's Parson's Connseller, 98, 99>

&c. : 3 Inst. 5204. See tits.^Advon>son, IL3
Chaplain, Cession.

And refusing to use the Common Prayers of the church, plu-

rality of livings, &c, are causes of deprivation ipso facto, in

which case the church shall be void, without any sentence

declaratory : and avoidances by act of parliament need no

declaratory sentence ; but in other cases there must be a decla-

ratory sentence, Dyer, 275. See tit. Parson.

Where a benefice is only voidable, but not void, before

sentence of deprivation, the party must be cited to appear

;

there is to be a libel against him, and a time assigned to answer

it, and also liberty for advocates to plead, and after all a solemn

sentence pronounced : though none of these formalities arc

required, where the living is made ipso facto void. Can. 122.

If a deprivation be for a thing merely of ecclesiastical cogni-

zance, no appeal lies ; but the party has his remedy by a com-

mission of review, which is granted by the king of mere grace.

Moor, 781.

DEPUTY, deputatusr\ One that exercises an office, &c.

in another man's right ; whose forfeiture or misdemeanor

shall cause him whose deputy he is to lose his office. The
common law takes notice of deputies in many cases, but it

never takes notice of under- deputies ; for a deputy is generally

but a person authorised, 'who cannot authorise another. 1 LiL

Abr. A man cannot make his deputy in all cases ;
except

the grant of the office justify him in it, and where it is to one

to execute by deputy, &c.

And there is a great difference between a deputy and

assignee of an office ; for an assignee hath an interest in the

office itself; and doth all things in his own name; for whom
his grantor shall not answer, unless in special cases. But a

deputy hath not any interest in the office, but is only the

shadow of the officer, in whose name he doth all things. And
where an officer hath power to make assigns, he may implicitly

make deputies. And a sheriffmay make a deputy, or under-

sheriff, although he have not such express words in his patent*

9 Rep. ^Q.—Cowel.
A deputy cannot make a deputy, because it implies an assign-

ment of his whole power, which it cannot assign over ; but he

may impower another to do a particular act. 1 Salk. 96: JAt. 379*
And a factor cannot delegate his employment to another, so

as to raise a privity between that other and the principal.

2 MauleSfS. 299.
' And see 9 Fes. 236: 1 Younge $ J. 387-

Judges cannot act by deputy, but -are to hold their courts in

person ; for they may not transfer their power over to others.

£ Hawk. P. C. c. 1. § 9- But it has been adjudged, that

recorders may hold their courts by deputy. 1 Lev* 76. The
nffiee of Cusfos Hrvrlum and Chirographcr in C. I\ cannot be

executed by deputy. 1 Nels. Abr. 644. A steward of a court

may make a deputy ; and acts of an under-steward's deputy

have been held good in some cases. Cro. Eliz. 534.

A coroner ought not to execute his office by deputy, it

being a judicial office of trust ; and judicial offices are annexed
to the person. 1 LiL 446. But the coroner of the Admiralty
may appoint a deputy, for the power is conferred by his patent.

See Jervis on Coroners, p. 56. If the office of parkership be

granted to one, he may not grant this to another; because it is

an office of trust and confidence. Terms de la Ley.

A bailiff of a liberty may make deputy. Cro. Jac, 240. And
a constable may make a deputy, who may execute the warrant
directed to the constable, &c. 2 Danv. 482. See tit. Constable.

When an office descends to an infant, idiot, &c. such may
make a deputy of course. 9 Bep. 47- Where an office is granted

to a man and his heirs, he may make an assignee of that office

and by consequence a deputy.

A deputy of an office hath no interest therein, but doth all

things in his master's name, and his master shall be answerable *

but an assignee hath an interest in the office, and doth all

things in his own name, for whom his grantor shall not answer,

unless in special cases. Terms de la Ley. The clerk of the

papers in the Kings Bench prison cannot act by deputy, but

must himself reside within the rules of the prison. 4 Term R
7i6: 5 T. It 511.

A superior officer must answer for his deputy in civil action?,

if he is not sufficient : but in criminal cases it is otherwise,

where deputies are to answer for themselves. 2 Inst. IQl, 4(j().

Doct. Stud. c. 42. See tit. Officer. As to the validity of a

deputy's acts after the death of his principal, see 6 East, 356.

Where the registrars of a diocese, being authorised by their

patent of office to appoint a deputy u to be approved and

allowed of by the bishop/' nominated a person to be deputy

registrar, and applied to the bishop to ratify the nomination,

who answered that, " for good and sufficient reasons," he dis-

approved of the individual appointed holding the situation, but

declined to specify his reasons; the Court of King's Bench

refused a rule nisi for a mandamus to the bishop, to admit the

deputy. Lord Tenterden, C. J. said, " the bishop has by law

the power of approving or disapproving, and we cannot call

upon him to exercise it in one particular way or another." The

King v. The Bishop of Gloucester, 2 B. <$• AdoL 158.

Di; QL'IBUS SUB DISSEISIN. A writ of eatoy. Sec

F. N. B. 191 « To be abolished. See tit. Disseisin.

DEB, from the Sax. Deor, FeraJ] The names of places

beginning with this word signify that formerly wild beasts

herded there together.

DERAIGN, or DEREYN, disrationare ; dirationare.']

Seems to be derived literally from the Fr. deraigner,or derugner,

to confound and disorder, or to turn out of course or displace;

as deraignment or departure out of religion. Stat. 33 H. 8.

c. 6. And deraignment and discharge of their profession. Stal.

S3 IL 8. c. 2<).

Ill our common la?v this word is used diversely; but gene-

rally to prove, viz. to deraign that right, deraign the warranty,

&c. Glanv. lib. 2. cap. 6 : F. N. B. 14(i. If a man hath an estate

in fee with warranty, and enfeoffs a stranger with warranty,

and dies, and the feoffee vouches the heir, the heir shall deraign

the first warranty, Sec. Plowd. 7. And joint tenants and tenants

in common shall have aid, to the intent to deraign the war-

ranty paramount. 31 H. S.cap. 1. See Bracton, lib. 3. tracts,

cap. 28. Britton applieth this word to a summons that they

be challenged as defective, or not lawfully made. c. 21. And

Skene confounds it with our waging and making of law. See

hex Deraisnia.

Perhaps this word deraign, and the word deraignment derived

from it, may be used in the sense of to prove and approving, by

disproving what is asserted in opposition to truth and fact.

DERELICT, dereliclusr\ Any thing forsaken or left, or

wilfully cast aw ay. Derelict lands suddenly left by the sea

belong to the king : but if the sea shrink back so slowly that

the gain he by little and little, i. e. by small and imperceptible

degrees, it shall go to the owner of the lands adjoining. Where

certain land on the coast of Lincolnshire had been formed gradu-

ally by ooze and soil deposited by the sea, and the increase could

not be observed, when actually going on, though a visible

increase took place every year, and in the course of fifty ye^

a large piece of land had thus been found, it was held that it

could be said to be left by the sea, and that it belonged to the

lord of the manor. 7it\r v. Lord Yarborough, 2 Barn. § CJJb

See 2 Comm. 201,

Certain goods derelict (spirits and tobacco) are liable to duties

of customs as if legally imported. See tit. Wreck,

Derelict (Ship), is a vessel forsaken at sea. Sir Lmmt
Jekins defines derelict to be " boats or other vessels forsaken,

or found on the seas without any person in them : of these the
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Admiralty has but the custody, and the owner may recover
them within a year and a day." See 1 Robinson's Adm. Rep, 41.

In cases of derelict ships an allowance is made in the nature of
salvage of two- fifths or more, where the salvage has been attended
with dunger. "4 Rob. Adm. Rep. 1 94. See tit. Salvage, Wreck.
DESCENDER, writ offonnedm in. A writ which lieth,

where a gift in tail is made, and the tenant in tail aliens the
land entailed, or is disseised and dies; the heir in fail shall

have this writ against him, who is then the actual tenant of
the freehold. jFV N. B. 2 1 1 , 2 12. To be abolished. 3 and %
W* 4. c. 27- § 3fi ; and tit. Formedon.

DESCENT, or Hereditary Succession;

Lat. descensus; Fr. discern* ; in which hitter way the terra

is usually spelt in all old law books. The title whereby a man
on the death of his ancestor obtains the freehold of such
ancestor, by right of representation, as his heir at law,—It is

otherwise defined ; the order or means whereby lands or tene-

ments are derived unto any man from his ancestor.—An heir is

he upon whom the law7 casts the estate immediately on the

death of his ancestor: and the estate so descending is in law
called the inheritance* See 2 Comm. 200. lib. 2. c. 14.

I5y law no inheritance can vest, nor can any person be the

actual complete heir of another, till the ancestor is previously

dead. Nemo est hmres viventis. Before that time the person
who is next in the line of succession is called an heir apparent,

or heir presumptive- Heirs apparent are such, whose right of

inheritance is indefeasible, provided they outlive the ancestor ;

as the eldest son or his issue, who must by the course of com-
mon law be heir to the father whenever he happens to die.

Heirs presumptive are such, who, if the ancestor should die

immediately, would, in the present circumstances of things, he
his heirs ; but whose right of inheritance may be defeated by
the contingency of some nearer heir being born ; as a brother

or nephew, whose presumptive succession may be destroyed by

the birth of a child; or a daughter, whose present hopes may
hereafter be cut off by the birth of a son. Nay, even if the

estate hath descended, by the death of the owner, to such

brother or nephew, or daughter ; in the former cases, the estate

shall be devested and taken away by the birth of a posthumous
child; and in the latter, it shall also be totally devested by the

birth of a posthumous son. Bro. tit. Descent, 58.

And besides this case of a posthumous child, if lands are given

to a son who dies, leaving a sister his heir ; if the parents have

at any distance of time afterwards another son, this son shall

devest the descent upon the sister, and take the estate as heir

to his brother. Co. Lit. 1 1 : DocL § Stud. d. 2. c. 7. So the

same estate may hefrequently devested by the subsequent birth

of nearer presumptive heirs, before it fixes upon an heir

apparent. As if an estate is given to an only child who dies,

it may descend to an aunt, who may be stripped of it by an

afterborn uncle ; on whom a subsequent sister may enter, and
who will again be deprived of the estate by the birth of a

brother, the heir apparent. Christian's note on 2 Comm. 208.

See tit. Posthumous Children, Infant, II.

It seems determined that every one has a right to retain the

rents and profits which accrued whilst he was thus legally pos-

sessed of the inheritance. 1 Inst. II. in n. 2 Wits. 526*—See

farther, as to the entry of a posthumous heir, Watkins on

Descent, c. 4.

In order to treat the subject the more clearly, it seems better

to lay aside such matters as will only tend to cause embarrass-

ment and confusion. The question, who arc, and who are not

capable of being heirs, comes more properly under the titles Heir,

Attainder, Escheat ; which see. We may also pass over the

frequent division of descents, into those by custom* statute, and

common law. As to descents by particular custom, as to all the

sons in gavelkind, or to the youngest in Borough English, see

those titles, and title Custom; and as to descents by statute, or

fees-tail performam doni, in pursuance of the st at. of Westm. 2.

see tits. Estate, Limitations, Tenure.

As the law of descents depends not a little on the nature of
kindred, and the several degrees of consanguinity, it will be
previously necessary to state briefly the true notion of this
kindred or alliance in blood.

Consanguinity, or kindred, is defined by the writers on
these subjects to be vinculum personam™ ab eodem slipite de-
scendentium ; the connexion or relation of persons descended
from the same stock or common ancestor. This consanguinity
is either lineal or collateral.

Lineal consanguinity is that which subsists between persons,
of whom one is descended in a direct line from the other, as
between a man and his father, grandfather, and great grand-
father, and so upwards, in the direct ascending line ; or
between a man and his son, grandson, great grandson, and so

downwards in the direct descending line. Every generation,
in this lineal direct consanguinity, constitutes a different degree,
reckoning either upwards or downwards: the father is related
in this first degree, and so likewise is the son ; grandsire and
grandson in the second ; great grandsire and great grandson in

the third. This is the only natural way of reckoning the
degrees in the direct line, and therefore universally obtains, as
well in the civil and canon as in the common law.

Collateral kindred answers to the same description : colla-

teral relations agreeing with the lineal in this, that they
descend from the same stock or ancestor

;
butdilfering in this,

that they do not descend one from the other. Collateral kins-

men are such then as lineally spring from one and the same
ancestor, who is the stirps, or root, we stipes, trunk or common
stock, from whence these relations are branched out. As if a
man hath two sons, who have each a numerous issue; both
these issues are lineally descended from him as their common
ancestor; and they are collateral kinsmen to each other,

because they are all descended from this common ancestor, and
all have a portion of his blood in their veins, which denomi-
nates them consangitineos.

The very being of collateral consanguinity, consists in this

descent from one and the same common ancestor. Thus A,
and his brother are related

;
Why? Because both are derived

from one father : A, and his first cousin are related ; Why ?

Because both descended from the same grandfather ; and his

second cousin's claim to consanguinity is this, that they are
both derived from one and the same great grandfather. In
short, as many ancestors as a man has, so many common stocks

he has, from which collateral kinsmen may be derived.

The method of computing these degrees in the canon law,
which our law has adopted (Co. Lit. 23.) is as follows:—We
begin at the common ancestor, and reckon downwards ; and in

whatsoever degree the two persons, or the most remote of them,
is distant from the common ancestor, that is the degree in

which they are related to each other. Thus A. and his brother
are related in the first degree ; for from the father to each of
them is counted only one : A and his nephew are related in the
second degree ; for the nephew is two degrees removed from
the common ancestor ; viz. his own grandfather, the father of A.
2 Comm. 207

By the recent stat. 3 and 4 JV. 4. c. 106. many important
alterations have been made in the law of descent.

The first section enacts, lt That the words and expressions

hereinafter mentioned, which in their ordinary signification

have a more confined or a different meaning, shall in this act,

except where the nature of the provision or the context of the

act shall exclude such construction, be interpreted as follows:

(that is to say,) the word 'land' shall extend to manors, ad*

vowsons, messuages, and all other hereditaments, whether cor-

poreal or incorporeal, and whether freehold or copyhold, or of

any other tenure, and whether descendible according to the

common law, or according to the custom of gavelkind or

borough- English, or any other custom, and to money to be laid

out in the purchase of land, and to chattels and other personal

property transmissible to heirs, and also to any share of the same
hereditaments and properties or any of them, and to any estate
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of inheritance, or estate for any life or lives, or other estate

transmissible to heirs, and to any possibility, right, or title of

entry or action, and any other interest capable of being in-

herited, and whether the same estates, possibilities, rights,

titles, and interests, or any of them, shall be in possession, re-

version, remainder, or contingency; and the words f the pur-

chaser/ shall mean the person who last acquired the land

otherwise than by descent, or than by any escheat, partition,

or inclosure, by the effect of which the land shall have become

part of or descendible in the same manner as other land

acquired by descent ; and the word 1 descent * shall mean the

title to inherit land by reason of consanguinity, as well where

the heir shall be an ancestor or collateral relation, as where he

shall be a child or other issue ; and the expression ' descendants*

of any ancestor shall extend to all persons who must trace their

descent through such ancestor ; and the expression { the person

last entitled to land ' shall extend to the last person who had a

right thereto, whether he did or did not obtain the possession

or the receipt of the rents and profits thereof ; and the word
1 assurance ' shall mean any deed or instrument (other than a

will) by which any land shall be conveyed or transferred at

law or in equity and every word importing the singular

number only shall extend and be applied to several persons or

things as well as one person or thing; and every word im-

porting the masculine gender only shall extend and be applied

to a female as well as a male."

By § 2. it is enacted, " That in every case descent shall be

traced from the purchaser ; and to the intent that the pedigree

may never be carried further back than the circumstances of

the case and the nature of the title shall require, the person

last entitled to the land shall, for the purposes of this act, be

considered to have been the purchaser thereof unless it shall be

proved that he inherited the same ; in which case the person

from whom he inherited the same shall be considered to have

been the purchaser unless it shall be proved that he inherited

the same; and in like manner the last person from whom the

land shall be proved to have been inherited shall in every case

be considered to have been the purchaser, unless it shall be

proved that he inherited the same/'

This section abolishes the old rule of law, which was of

feudal origin, and was expressed in the maxim, scisina fac'U

stipitem. No person could become an ancestor from whom
lands might be inherited, unless he had had seisin thereof,

either by entry, or by the possession of a tenant for years, or,

in the case of the freehold being in lease, had received rent, or

exercised some act of ownership. Where an estate descended

to one who died without having had actual or constructive pos-

session, in tracing the inheritance he was passed over, and the

person last seised became the root or stock from which such

inheritance was derived. It is obvious that this law was pro-

ductive of much inconvenience and uncertainty. On the death

of the individual last entitled, it became necessary to inquire

into the state of the property, from the time his title accrued to

the period of his decease. Nor was it an improbable result

that his estate would be split into portions, and go to parties

standing towards him, or towards the person by whom it was

last enjoyed, in very different degrees of relationship- Besides

reversions and remainders, there was another kind of property

which did not admit of actual possession. To make himself

the root or stock from which incorporeal hereditaments might

be inherited, a party must have exercised some act of owner-

ship over them, as by presenting to an advowson, &c. ; while

equitable estates were, in all instances, subject to a constructive

possession created by the law. These anomalies induced the

real property commissioners to recommend the abolition of the

rule, and the passing of the above enactment, which places

every species of inheritable property, whether in possession

or in reversion, on the same footing, and makes it descendible

to the heirs of the person last entitled, although he may never

have had seisin. See 1 Meal Prop. Report.

By § 3. '* when any land shall have been devised, by any

testator who shall die after the thirty-first day of December
one thousand eight hundred and thirty- three, to the heir or to

the person who shall be the heir of such testator, such heir

shall be considered to have acquired the land as a devisee, and

not by descent ; and when any land shall have been limited,

by any assurance executed after the said thirty- first day of

December one thousand eight hundred and thirty-three, to the

person or to the heirs of the person who shall thereby have

conveyed the same land, such person shall be considered to have

acquired the same as a purchaser by virtue of such assurance,

and shall not be considered to be entitled thereto as his former

estate, or part thereof."

The first part of this section alters an old established rule of

law. In order to explain the changes introduced by both

clauses of the section, it is requisite to advert to the modes of

acquiring property, which by our law are reduced to two, viz,

descent and purchase. Descent is where the title to lands is

vested in a man by the single operation of law; purchase,

wdierc they are vested in him by his own act and agreement.

2 Comms. 201. Under the old law, which had its origin

during the prevalence of the feudal system, descent was highly

favored, and was considered the worthiest means by which

land could be acquired. Where a testator devised in fee to his

heir, the latter was not allowed to elect, but was held to take

by descent. And this rule gave rise to along train of cases,

in which it was decided, that although the estate devised to the

heir was charged with money to be paid to younger children,

Hayns worth v. Pretty, Cro. Eliz. 833, f>19 ; or with the

,
payment of debts, and an annuity to the widow of the testator,

Emerson v. Inchbird, I Ld. Raym. 728 ; or was subject to a

previous devise to executors for years, Hedger v. Rorve,

3 Lev. 127 ; or to another person for life, Preston v. Holmes,

Styles, 148: 1 Roll Abr* 626: Chaplin v. Leroux, 5 M aide

S. 14; or was preceded by an estate tail, Nottingham

v. Jennings, 1 Salk. 2,^3 ; or was accompanied by an executory

devise over in case the heir died under 23, Doe d* Pratt

v. Timmins, 1 Barn, A. 5S0|; the heir took by descent, and

not by purchase. But the devise must have given him the

same estate in point of limitation as would have vested in him

in his character of heir ; for if it conferred a different one, he

was held to take by purchase. As where a testator devised an

estate tail to his heir. Plowd. 545 h* So where a man made

a devise in fee in joint- tenancy to his two daughters who were

his heirs, and would have succeeded to his lands as co-

parceners; Cro. Eliz. 431, pi. 36; or where, having two

daughters,, he devised to one. Co. 7At* lG'3 h.

The question whether a descent was broken, also frequently

arose upon wills and deeds, in cases where a party having

lands by descent, made a settlement or disposition of them,

under which some portion of the estate wTas limited or resulted

to him, or his heirs. A t common law, where a man granted a

less interest in lands than he himself possessed, he continued

seised of the reversion expectant on the determination of the

estate granted, as of his old estate. So also in a conveyance

by way of use ; if only part of the use were limited, the residue

resulted as undisposed of to the person making the conveyance.

Sanders on Uses, 103. Neither could any one at common

law limit a remainder to his heirs, unless he parted with the

whole fee simple ou t of himsel f. Champernons Case, 4- H. ft 1

9

pL 6. And where a man by a devise {QKeefe v. Jones,

13 Ves. 413), or by a conveyance to uses, limited particular

estates, and took back the ultimate estate or fee simple, either

to himself or his right heir (Cholmondeley v. Clinton, 2 B §
Aid. ()25), a remainder was not thereby created but he retained,

his original reversion. To break the line of descent, it was

necessary that the estate descending should be destroyed or

extinguished, and the estate taken back be entirely new.

Watfans on Descents, 153*

Another class of cases sprung out of the rule established in

Shelly's Case, 1 Rep. 93, where it was laid down, that when

the ancestor by any gift or conveyance took an estate of free-
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hold, and in the same gift or conveyance an estate was limited,
either mediately or immediately, to his heirs in fee or tail, the
won! heirs was a word of limitation of the estate, and not a
word of purchase. Nor was it necessary that the estate of the
ancestor should be expressly given, as it might arise hv impli-
cation of law. Perthay v. Hunell, 2 Fern. 370 ; and sec JlW-
mns on Descents, 64.
The latter clause of the ahove section has now put an end

to all discussions as to the effect of assurances made by any
person, in which land is limited to himself, or to his heirs, by
declaring that such person shall be considered to have acquired
the land as a purchaser, and shall not be entitled thereto as
his former estate.

§ 4-. " When any person shall have acquired any land by pur-
chase under a limitation to the heirs or to the heirs of the body
of any of his ancestors, contained in an assurance executed after
the said thirty-first of December one thousand eight hundred
and thirty-three, or under a limitation to the heirs or to the
heirs of the body of any of his ancestors, or under any limita-
tion having the same effect, contained in a will of any testator
who shall depart this life after the said thirty-first day of
December one thousand eight hundred and thirty-three, then
and in any of such cases such land shall descend, and the
descent thereof shall be traced as if the ancestor named in such
limitation had been the purchaser of such land/'

§ 5. " No brother or sister shall be considered to inherit im-
mediately from his or her brother or sister, but every descent
from a brother or lister shall be tiaeed through the parent."

Tbis is an alteration of the old law. Though the common
ancestor was the root of the inheritance, it was not necessary
to name him in making out the pedigree or descent ; for the
descent between two brothers was held to be an immediate
descent, and therefore title might be made by one brother, or
his representatives to or through another, without mentioning
their common father. 1 Sid. l{)6: 1 Ventr. 4g&

§ 6. t{ Every lineal ancestor shall he capable of being heir to

any of his issue ; and in every case where there shall be no issue

of the purchaser, his nearest lineal ancestor shall be his heir in
preference to any person who would have been entitled to

inherit, either by tracing his descent through such lineal an-
cestor, or in consequence of there being no descendant of such
lineal ancestor, so that the father shall be preferred to a brother
or sister, and a more remote lineal ancestor to any of his issue,

other than a nearer lineal ancestor or his issue/'

This section introduces a very considerable change. No rule

was more firmly established, than that an inheritance should
never lineally ascend, but should rather escheat to the lord.

Lit. § 3. The only way in which a father could succeed to

lands purchased by his son, was by an intermediate descent
thereof to an uncle, or other collateral relation, from whom the

father might inherit as his next heir. This rule was clearly

derived from that of the feudal law, successions jeudi talis

est rtatura quod ascendentes non xuvccffunf. 2 Feud. 50.

The reasons for excluding a lineal ancestor from inheriting

to his issue are obvious to every one acquainted with the

history of feuds, and are to be found in 2 Comm. 212.

§ 7. " None of the maternal ancestors of the person from
whom the descent is to be traced, nor any of their descendants,

shall be capable of inheriting until all his paternal ancestors

and their descendants shall have failed ; and also no female

paternal ancestor of such person, nor any of her descendants,

shall be capable of inheriting until all his male paternal ances-

tors and their descendants .shall have failed; and no female

maternal ancestor of such person, nor any of her descendants,

shall be capable of inheriting until all his male maternal

ancestors and their descendants shall have failed/
7

§ 8. " Where there shall be a failure of male paternal an-

cestors of the person from whom the descent is to be traced, and

their descendants, the mother of Isis more reunite male paternal

ancestor or her descendants, shall be the heir or heirs of such

person, in preference to the mother of a less remote male

paternal ancestor, or her descendants ; and where there shall
be a failure of male maternal ancestors of such person, and
their descendants, the mother of his more remote male maternal
ancestor, and her descendants, shall be the heir or heirs of such
person, in preference to the mother of a less remote male
maternal ancestor, and her descendants/'
By the former part of this section, the question whether

No. 10 or 11 in the table of descents given by Mr. Justice
Iilackstone, in 2 Comm. shall have the preference, is decided
in favour of the former, whose cause was so warmly espoused
by the learned commentator. The latter clause of the section
renders the case of Hawkings v. Shaven, 1 Sim. # Sta. 257. no
longer law.

§ 9» "Any person related to the person from whom the
descent is to he traced by the half-blood shall be capable of being
his heir ; and the place in which any such relation by the half
blood shall stand in the order of inheritance, so as to be
entitled to inherit, shall be next after any relation in the same
degree of the whole blood and his issue, where the common
ancestor shall be a male, and next after the common ancestor
where such common ancestor shall be a female, so that the
brother of the half blood on the part of the father shall Inherit

next after the sisters of the whole blood on the part of the
father and their Issue, and the brother of the half blood on the
part of the mother shall inherit next after the mother."

This is another important alteration, by which a rule of law
that was felt to operate with peculiar hardship in many
instances, has been removed. Where a father had two sous by
different venters or wives they could not inherit to each other,

but the estate should rather have escheated to the lord* If the
father died, and his lands descended to his eldest son, who
entered thereon and died without issue, the younger son could
not heir the estate, because he was only of the half blood to

the elder son, the person last seised ; but such estate would go to a
sister (if any) of the whole blood to the eldest son, or otherwise
to his next collateral heir. See 2 Comm. 228—232. But the
brother of the half blood might have taken by means of an in-

termediate descent ; " as if there be two brothers by diverse
venters, and the elder is seised of land in fee, and dies without
issue, and his uncle enters as next heir to him, who also dies

without issue, now the younger brother may have the land as

heir to the uncle, for that he is of the whole blood to him."
Lit. § 8. Under the old law, daughters by different femes,
though they cannot inherit to each other, may inherit together
to their father, because the descent is immediate from the
father. Butlers Co. Lit. I4a.?n (5.) Hales C. L. c. 11.

So in the case of estates-tail, the half blood may inherit as well
as the whole blood, for they do not claim as heirs of the person
last seised, but of the original donee. Lit. § 14, 15: Ptowd. 57

:

3 Wilson, 510. Also in titles of honour half blood is no impe-
diment to the descent,- but a title can only be transmitted to

those who are descended from the first person ennobled,
t Inst. 15. See this Diet. tit. Peers.

§10. " After the death of a person attainted, persons tracing

their descent to lands through him may inherit." See tit. Escheat.

§11. "Act not to extend to any descent before January
one thousand eight hundred and thirty-four."

§ 12. " Where any assurance executed before the first

day of January one thousand eight hundred and thirty-four,

or the will of any person who shall die before the same first

day of January one thousand eight hundred and thirty-four,

shall contain any limitation or gift to the heir or heirs of any
person, under which the person or persons answering the

description of heir shall be entitled to an estate by purchase,
then the person or persons w ho would have answered such
description of heir if this act had not been made shall become
entitled by virtue of such limitation or gift, whether the person
named as ancestor shall or shall not be living on or after the

said first day of January one thousand eight hundred and
thirty-four/*

In the former editions of this Dictionary, the seven rules or
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canons of inheritance laid down by Mr. Justice Blackstone in

his second volume with his explanatory comments* were in-

serted, four of which, viz. the second, third, fourth, and seventh*

remain uninfringed by the above statute. It is advisable still

to give them all, briefly noticing such as have been modified,

L The first rule wras, that inheritance .should lineally descend

to the issue of the person who last died actually seised, in injt-

vitum ; but should never lineally ascend,

The former part of this rule, regarding the necessity of seisin

bv the person from whom the descent is to be traced, is altered

by § 2. and the reverse of the latter part enacted by § i). of

the lute statute. See sections ante. The first portion of the

rule may be stated now to be, that inheritance shall lineally

descend to the issue of the person who died last entitled, in

infinitum.

IL A second general rule, or canon, is, that the ?nalc issue

shall be admitted before the female. Thus sons shall be

admitted before daughters ; or, as our law expresses it, the

worthiest of blood shall be preferred. Hale, II. C. L. 235.

As if one hath two sons and two daughters, and dies ; first the

eldest son, (and in ease of his death without issue) then the

youngest son, shall be admitted to the succession in preference

to both the daughters.

The true reason of preferring the males must he deduced

from feudal principles; for, by the genuine and original policy

of that constitution, no female could ever succeed to a proper

feud, inasmuch as females were incapable of performing those

military services for the sake of which that system was estab-

lished.
' But our law does not extend to a total exclusion of

females, as the Salic law and others, where feuds were most

strictlv retained: it only postpones them to males; for though

daughters are excluded by sons, yet they succeed before any

collateral relations.

And see § 7- of the new statute as to the preference to be

given to paternal ancestors and their descendants before

maternal ancestors and their descendants, and as regards each

class to the males before the females.

Ill, A third rule, or canon, of descent, is, that where there

are hvo or more males in equal degree, the eldest only shall in-

herit, but thefinales all together.

As if a man hath two sons and two daughters, and dies, his

eldest on shall alone succeed to his estate, in exclusion of the

second sun and both the daughters ; but if both the sons die

without issue before the father, the daughters shall both inherit

the estate as coparceners. LilL § 5 : Hale, H. C L. 238,

This rule is also of feudal origin, and arose on the establish-

ment of that system in England by William the Conqueror.

Yet we find that socage estates frequently descended to all

the sons equally so lately as when Glanvil wrote, in the reign

of Henry 1 1., and it is mentioned in the Mirror (c. I. § 3.), as

a part of our ancient constitution, that knights' fees should

descend to the eldest son, and socage fees should be partible

among male children. However, in Henry I II/s time, it appears

from Bradon (A 2. c. 30, I.), that socage lands, in imitation

of lands in chivalry, had almost entirely fallen into the right of

succession by primogeniture, as the law now stands ; except in

Kent, where they gloried in the preservation of their ancient

gavelkind tenure, of which a principal branch was the joint

inheritance of all the sons ; and except in some particular

manors and townships, where their local customs continued

the descent sometimes to all, sometimes to the youngest son

only, or in other more singular methods of succession.

As to the females, they are still left as they were by the

ancient law ; for they were all equally incapable of performing

any personal service ; and therefore one main reason for prefer-

ring the eldest ceasing, such preference would have been inju-

rious to the rest ; and the other principal purpose, the pre-

vention of the too minute subdivision of estates, was left to be

considered and provided for by the lords who had the disposal

of these female heiresses in marriage. However, the succession

bv primogeniture, even among females, took place as to the

inheritance of the crown; wherein the necessity of a sole and
determinate succession is as great in the one sex as in the

other. I Inst l(>5. And the right of sole succession, though

not of primogeniture, was also established with respect to

female dignities and titles of honour. For if a man holds an

earldom to him and the heirs of his body, and dies, leaving

only daughters, the eldest shall not of course be countess, but

the dignity is in suspense or abeyance till the king shall declare

his pleasure ; for he, being the fountain of honour, may confer

it on which of them he pleases. Ibid. Sec tits. Abeyance,

Peers, Parceners.

IV. A fourth rule, or canon, of descent, is, that the lineal

descendants, in infinitum, of any person deceased, shall repre-

sent their ancestor; that is, shall stand in the same place as the

person himself would have done had he been living.

Thus the child, grandchild, or great grandchild (either male

or female) of an eldest son, succeeds before a younger son, and

so in infinitum. Hale, H. C. L. 236, ? And these representa-

tives shall take neither more nor less, but just so much as their

principals would have done. As if there be two sisters, and

one dies, leaving six daughters, and then the father of the two

sisters dies, without other issue ; these six daughters shall take

among them exactly as much as their mother would have done

had she been living ; that is, a moiety of the lands in coparce-

nary : so that, upon partition made, if the land be divided into

twelve parts, the surviving sister shall have six parts, and her

six nieces one part each.

This taking by representation is called succession in stirpes,

according to the roots ; since all the branches inherit the same

share that their root, whom they represent, would have done.

So if the next heirs of a man be six nieces, three by one sister,

two by another, and one by a third, his inheritance, by the

laws of England, is divided only into three parts, and distri-

buted per stirpes, thus, one third to the three children

who represent one sister, another third to the two who repre-

sent the second, and the remaining third to the one child who

is the sole representative of her mother.

This mode of representation is a necessary consequence of

the double preference given by our law, first to the male issue,

and next to the first born among the males. For if all the

children of three sisters were to claim per capita, in their own

right, as next of kin to the ancestor, without any respect to the

stocks from whence they sprung, and those children were

partly male and partly female, then the eldest male among

them would exclude not only his own brethren and sisters, but

all the issue of the other two daughters, or else the law in this

instance must he inconsistent with itself, and depart from the

preference which it constantly gives to the males, and the first

born, among persons in equal degree. Whereas, by dividing

the inheritance according to the roots, or stirpes, the rule of

descent is kept uniform and steady; the issue of the eldest son

excludes all other pretenders, as the son himself (if living)

would have done; but the issue of two daughters divide

the inheritance between them, provided their mothers (n

living) would have done the same ; and among these several

issues, or representatives of the respective roots, the same

preference to males and the same right of primogeniture obtain

as would have obtained at the first among the roots themselves,

the sons or daughters of the deceased. As if a man hath

two sons, A. and B., and A, dies, leaving two sons, and then

the grandfather dies ; now the eldest son of A. shall succeed to

the wholt of his grandfather s estate ; and if A. had left only

two daughter^ fhey should have succeeded also to equal

moieties "of tire whole, in exclusion of B. and his issue. tfut

if a man hath only three daughters, C, D., and E., and t,

dies leaving two sons, D. leaving two daughters, and

leaving a daughter and a son, who is younger than his sister:
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here when the grandfather dies, the eldest son of C. shall suc-

ceed to one third, in exclusion of the younger; and the two
daughters of D. to another third in partnership ; and the son

of K. to the remaining third, in exclusion of his elder sister*

And the same right of representation, guided and restrained by
the same rules of descent, prevails downwards in infinitum.

How far the two immediately preceding, and other cases

in the course of this title, may be explained by the following

scheme, the student is left to determine. It may perhaps
atlbrd a hint for statements in more complicated cases of

descent. For regular tables of Consanguinity and Descent,

see 1 Inst., the Commentaries, and IVatkins s Treatise on

Descent.

1. The Fkkson dying seised.

First -Second son.

CD

First son. -Second son*

or,

Two daughters.

The Person dying seised.

£ 3

First daughter.—Second daughter.—Third daughter.

1

o
3
&

r,
£J

v o
H

Two daughters.

*3

a

I

-

First son—Second son. A daughter.-—A son.

Ring John, however, who kept his nephew Arthur from the

throne, bv disputing this right of representation, did all in his

power to abolish it throughout the realm. Hate* II. C. L. 217.

229, But in the time of his son, King Henry III., the rule

was indisputably settled in the manner here laid down ; Brad.

1.2. c. SO. § 2 ; and so it has continued ever since. And thus

much for lineal descents.

V. A fifth rule was, that on failure of lineal descendants,

or issue of the person last seised, the inheritance should descend

to his collateral relations, being of the blood of the first pur-

chaser, subject to the three preceding rules. Thus if A.

purchased land, and it descended to B, his son, who died seised

thereof without issue ; whoever succeeded to this inheritance,

must have been of the blood of A., the first purchaser of this

family. Co. LHt 12. The first purchaser, perquisitor, was

he who first acquired the estate to his family, whether the same

was transferred to him by sale or by gift, or by any other

method except only that of descent.

This was a rule almost peculiar to our own laws, and those

of a similar original ; and cannot otherwise be accounted for

than by recurring to feudal principles, which did not ori-

ginally permit the descent of lands to any but one of the

lineal descendants of the first purchaser, who in the case of a
feudum novum, or estate purchased by the ancestor himself,
could only be of his own offspring- so that such estate
could not descend even to his brother. See this Diet. tit.

Tenures, 1. 3.

But when the feudal rigour was in part abated, a method
was invented to let in the collateral relations of the grantee to

the inheritance, by granting him a feudum novum to hold ut

feudum antiquum; that is, with all the qualities annexed of a
feud derived from his ancestors ; and then the collateral rela-
tions were admitted to succeed even in infinitum, because they
might have been of the blood of, that is, descended from, the
first imaginary purchaser*

Of tliis nature are all the grants of fee-simple estates of this

kingdom ; for there is now in the law of England no such thing
as a grant of a feudum novum to be held ul novum, unless in

the case of a fee-tail, and there this rule is strictly observed,
and none but the lineal descendants of the first donee (or pur-
chaser) are admitted : but every grant of lands in fee-simple is

with us a feudum novum, to be held ut antiquum, as a feud
whose antiquity is indefinite ; and therefore the collateral

kindred of the grantee, or descendants from any of his lineal

ancestors, by whom the lands might possibly have been pur-
chased, are capable of being called to the inheritance.

The above rule is now altered by § 6. of the recent statute,

by which the lineal ancestors of the purchaser are preferred to

any person who would have been entitled to inherit, either by
tracing his descent through such lineal ancestor, or in conse-

quence of their being no such lineal ancestor. See section ante-

Subject, however, to the precedence thus given to the lineal

ancestors of the purchaser, and to the change in the law with
respect to the admission of the half blood, his collateral relations

will succeed to the inheritance in the order established by the
old law ; as for instance, a brother will take before an uncle,

and the latter before a more distant relation.

VI, A sixth rule, or canon, was, that the collateral heir of
the person last seised must have been his next collateral kins-

man of the whole blood.

This rule is altered by § *)• of the new statute, by which the
half blood is allowed to inherit next after any relation in the

same degree of the whole blood and his issue, where the com-
mon ancestor shall be a male; and next after the common
ancestor, where such common ancestor shall be a female. See
section ante*

VII. The seventh and last rule, or canon, is, that in col'

lateral inheritances the male stocks shall be preferred to the

female (that is, kindred derived from the blood of the male
ancestors, however remote, shall be admitted before those of

the blood of the female, however near), unless where the lands

have, in fact, descended from a female.

Thus the relations on the father's side are admitted in

/(tutum, before those on the mother s side are admitted at all.

Lit. §4. And the relations of the father's father before

those of the father's mother, and so on. This rule seems to

have been established in order to effectuate and carry into

execution the rule, or principal canon of collateral inherit-

ance, before referred to, by which every heir must have been

of the blood of the first purchaser.

That this was the true foundation of the preference of the

agnati, or male stocks, in our law, will farther appear, if we
consider that, whenever the lands have notoriously descended

to a man from his mother's side, this rule is totally reversed:

and no relation of his by the father's side, as such, can ever be

admitted to them, because he cannot possibly be of the blood

of the first purchaser. And so e converso if the lands de-

scended from the fathers side, no relation of the mother, as

such, shall ever inherit. 1 Inst. 14. See Watkins on Descent,

c.5.

As to what acts of a party claiming by descent will have the
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effect of breaking such descent ; see ante, § 4. of the late

statute.

A table of descents is a material assistance in gaming a

knowledge of the law on this subject. A succinct view of the

recent alterations may be obtained by comparing the tables

inserted in Shelford or Kerrey's Treatise on the Herd Property

Acts, with that given in the second volume of the Com-

mentaries.

See farther, as to other points concerning the doctrine of

descents, and points involved therewith, tits. Estate, Heir,

Limitation, Remainder, Executory Devise, See*

Descent of the Crown. See tit. King, L
Descent of Dignities. See tits. Descent, Pee?\

DESCRIPTION, description In deeds and grants there

must be a certain description of the lands granted, the places

where the lands lie, and of the persons to whom granted, &c,

to make them good. But wills are more favoured than gi ants

as to those descriptions : and a wrong description of the person

will not make a devise void, if there be otherwise a sufficient

certaiutv what person was intended by the testator. 1 Nels*

Abr. 047.
,

Where a first description of land, &c. is false, though the

second is true, a deed will be void : contra, if the first be true

and the second false. See 3 Rep. 2, 3 t 8. 10, 28. 33 } 34, &c.

A misdescription in the statement of an occupier of premises

conveyed will not vitiate the conveyance, if the description of

the parcels are the same as in a former conveyance of the same

premises, and the intention to pass the same property is clear.

5 East, 51 : ±Maule$> S. 250: Wilkinson v. Malin, 2 Tyr.

544. Sec tits. Deed, Will

DESERTION FROM THE ARMY. Sec tit. Courts

Martial.

DE SON TORT DEMESNE. See De injuria sua pro-

pria ; and tits. Trespass, Pleading.

DESPITUS. A contemptible person. Fleta
f

lib, 4. c. 5.

DESUBITO. To weary a person with continual barkings,

and then to bite; which is provided against by old laws. Leg.

Ahtred. 26.

DETACHIARE. To seize or to take into custody another

person's goods, &c. by attachment, or other course of law.

Cow el.

DETAINER. See tits. Forcible Entry and Detainer,

DETERMINATION OF WILL, See tit. Estate at

Will
DETINET. See Debt.

DETINUE, detinendo^ In the common law is like actio

deposili in the civil law, and is a writ which lies against him

who, having goods or chattels delivered to keep, refuseth to

re-deliver them. In this action of detinue it is neccssaiy to

ascertain the thing detained in such a manner as that it maybe

specifically known and recovered. Therefore it cannot be

brought for money, corn, or the like, for that cannot be known

from° other money or corn, unless it be in a bag or a sack, for

then it may be distinguishably marked. In order, therefore,

to ground an action of detinue, which is only for the detaining,

these points are necessary : (see 1 Imt. 286.) 1. That the

defendant came lawfully into possession of the goods, as either

by delivery to him, or by finding them. QBut if the goods arc

alleged to have come to the defendant by finding, it is suffi-

cient for the plaintiff to prove that the goods came to the

defendant by wrong, at least unless the finding be traversed.

Miles v. Graham, Sew Rep. 141.]—2. That the plaintiff have

a property.— 3. That the goods themselves be of some value.

—

1. Thai they be ascertained in point of identity. Upon this

the jury, if they find for the plaintiff, assess the several values

of the several parcels detained, and also damages for the deten-

tion. And the judgment is conditional, that the plaintiff

recover the said goods ; or if they cannot be had, their respec-

tive values, and also the damages for detaining them. Co* Ent*

170: Cro.Jac. 631.

One disadvantage that formerly attended this action, and
with other reasons, led to its being disused, and to the bringing
of trover in preference, was the liberty allowed to a defendant
to wage his law. Wager of law lias, however, been recently
abolished by 3 and 4 W. 4. c. 42. § 13. See tit. Trover; and
also tit. Bailment.

The following cases on the subject of detinue may prove
matter of use as well as of curiosity, and see farther Finer tit

Detinue, and Bull, N. P. 49—51.
Detinue may be brought for a piece of gold, of the price of

21$., though not for 2H-. in money ; for here is a demand of a
certain particular piece. Bull. N. P. 50.

If a man receiving money from a banker, put part thereof^

into his bag, and while he is telling the rest the bag is stolen

no action of detinue, ike. lies, because, by putting up thcroonev,

he had appropriated it to his own use. Comb. 475, A man
lends a sum of money to another, detinue lies not for it, but

debt ; but if A. bargains and sells goods to B, upon condition

to be void, if A. pays B. a certain sum of money at a day;

now if A. pays the money, he may have detinue against B, for

the goods, though they came not to the hands of B. by bail-

ment, but by bargain and sale. Cro. Eliz* 8(>7: 2 Bam .

510.

If a man delivers goods to A, to deliver to B., B. may have

detinue, for the property is in him : and where he delivers

them to B., and after grants them to D., he shall not have

detinue after the grant, but the grantee shall have it. Ydv.

241 : 1 Bulst. 6*9* When goods are delivered to one, and he

delivers them over to another, action of detinue may be had

against the second person : and if he delivers them to one that

has a right thereto, yet it is said he is chargeable: also, if a

person to whom a thing is delivered dieth, detinue lieth against

his executors, &c., or against any person to whom a thing

comes, 2 Dane. Ahr. 511.

A man may have a general detinue against another that

finds his goods : though if I deliver any thing to A. to re-

deliver, and he loses it, if B. finds it, and delivers it to C, who

has a right to the same, he i.s not chargeable to me in detinue,

because he is not privy to my delivery. 7 IE 6. 22 : 9 #.6.58.

In actions of detinue, the thing must once be in the posses-

sion of the defendant j which possession is not to be altered by

act of law, as seisure, &c. And the nature of the thing must

continue, without alteration, to entitle one to this action.

F. AT

. B. 13S. If I find goods, and before the owner brings

his action I sell them, or they are recovered out of my hands

upon an execution, or outlawry, against the owner, &c, he

cannot have detinue against me. J2 Ed* 4, 8: 27 H* 8. 13.

But action of detinue will lie against him that finds ^oods, if

they are wasted by wilful negligence. Dr. <V Stud, 129*

A man buys cloth or other things of another, on a good and

perfect contract ; if the seller keeps the things bought, detinue

lieth. Dyer, 30. 203, Where one takes my goods into his

custody to keep them for me, and refuses to restore them,

although he have nothing for the keeping of them, this action

will lie. 4 Rep. 84: 29 Ass* pi. 28, If I deliver to one a

trunk that is locked, with things in it, and keep the key myself,

and something be taken out of it, writ of detinue lieth not for

this: but if the trunk, and all that is in it, be taken away,

there it lies. 1 1 Rep. &9 : 4 Ed. 3.

This action will not lie where a man delivers goods to me,

and I bid him take them again, if he refuses to do it, or where

one takes my goods or cattle by wrong as a trespasser, or by

way of distress for rent, or as damage feasant, &c. ; nor for a

horse sick, when it is taken or lent, if he dies of that sicknefs.

Bro. Detin. 242 : 43 Ed. 3.21 : 21 Ed. 4. And if it be a ring

that is delivered to another, and he breaks it, it is doubted

whether action of detinue may lie, because the thing is altered,

and cannot be returned as it was ; but action on the case lieth.

And although, where goods are found, and sold, &c., detinue

lies not ; yet action upon the case of trover and conversion may

be brought. 12 Ed. 4, 8 : 13 Ed. 4. 22.
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Detinue of Charters. A man mav have- detinue for
deeds and charters concerning land; but if thev concern the
freehold, it must be in C. B. and no other court. Action of
detinue lies for charters which make the title of lands ; and the
heir may have a detinue of charters, although he hath not the
land: if my father be disseised, and dieth, I shall have detinue
for charters, notwithstanding I have not the land ; but the exe-
cutors shall not have the action for them. New Nat. Br. 308.
If a man keep my charters from me, concerning the inherit-
ance of my land, and I know the certainty of them, and the
land

;
or if they be in a chest locked, &c., mid I know not their

certainty, 1 may recover them by this writ : so where lands
are given to me and J. S. and my heirs, and he dies, if another
get the deeds, and if tenant in tail give away the deed of
entail, and then die, his issue mav bring a writ of detinue of
charters. Co. Lit. 285: 1 Rep. 2 : F. N. B. 138. But if the
tenant in fee simple gives away his deeds of the land, his
heir may not have this action : and in case a woman great with
child by her deceased husband keeps the charters from his
daughter and heir that concern the land, during the time she
is with child, this writ will not lie against her. 4?1 Ed. 3. 11.

Detinue was brought for a deed, and the plaintiff' had a ver-
dict, that the defendant detained the deed, and the jury gave
20/. damages, but did not find the value of the deed ; and then
there issued out a distringas to deliver the deed, or the value,
and afterwards a writ of inquiry was awarded for the value i

whereupon the jury found a different value from what the first

verdict found; and it was adjudged good. Rat/m. 124: 1 Nets.
Ahr. 640/. In detinue of charters, if the issue be upon the de-
tinue, and it is found that the defendant hath burnt the char-
ters, the judgment shall not be to recover the charters, which it

appears cannot be had ; but it is said it shall be for the plaintiff
to recover the land in damages. 2 RoL Ahr. 101: 2 Danv.
Ahr. .51 L For detaining of deeds and charters concerning the
inheritance of lands, or an indenture of lease, the defendant
could not wage his law, as he might till recently have done, in
a common action of detinue. I fnsf. 2\)5.

Detinue of Goods in Frank-marriage. After a di-
vorce, the wife shall have this writ of detinue for the goods
given with her in marriage. Mick. 35 Ed* I: New Nat.
Br. SOS.

DETRACTARE To be torn in pieces with horses. Apos-
tate, sacrilegi et lutjusmodi, detractari debent et comburi. Fteta,
lib. 1. cap. 31.

DETLNICARE. To discover or lay open to the world.
Matt. Westm. 1240.
DEVA 1 )I ATI'S, or DIVA 1)1 ATI'S, is where an otlin-

der is without sureties or pledges, Domesday.
DEVASTAVIT, or DEVASTAVERUNT BOXA TES-

TATORIS. A writ against executors or administrators, for
paying debts upon simple contract, before debts on bonds and
specialties, &c, ; for in this case they are liable to action, as if they
had squandered away or wasted the goods of the deceased, or
converted them to their own use; and are compellable to pay
such debts by specialty out of their own goods, to the value of
what they so paid illegally, Dyer, 232.

liy the stat. .SO Car. 2. c. 7* it is enacted, that if an executor
de son tort wastes the goods, and dies, his executors shall be

liable in the same manner as their testator would have been, if

he had been living. And it has since been adjudged, that a right- ,

ful executor, who wastes the goods of the testator, is in effect

an executor de son tort for abusing his trust. 3 Mod. 1 13. And
his executor or administrator is liable to a devastavit, by
stat. 4- and 5 IV. cy M. c. 24. which statute makes the stat.

30 Car. *J. e. 7- perpetual. See further, this Diet. tit. Executor
3

V- 1. VI. 2.

DEVENERUNT. A writ heretofofe directed to the es-

cheator on the death of the heir of the king's tenant under age
and in custody, commanding the escheator that !>y t he oaths of

good and lawful men be inquire what lands and tenements by
the death of the tenant came to flicking. Dyer, 3(k). This

VOL. 1.

writ[mb now disused
; but see stat. 14 Car. c-.lt for prevent.tnt f 1 ab

r;V n 1,is "Hi^v's customs.
1

DE\ E.s
, or 1)1 \ EST,

Is ite to iMAs to tnvert signifies to deliver the possession of anv thing to
another; so to devest sigmheth to take it away. Feud lib i
cap. J*
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hi hcr> t0 divide or sort int° Parcels.]A gift oi lands, &c , by a last will and testament. The "ivcr

is called the devisor; and he to whom the lands are riven the
devisee A devise m writing, in construction of law, is not a
deed, but an instrument by which lands are conveyed.
To Devise, is to give by will.

The word was formerly particularly applied to bequests of
land

;
but is now generally used for the gift of anv legacies

whatever, a

For the law relating to devises, as well of real as personal
estates, see tit. Will. As to executory devises, see tits. Executory
Devise, Estate, Limitation, Remainder.
DEVOIRES OF CALEIS, Fr. devoir, duty.] The cus-

toms due to the king, for merchandise brought into or carried
out of Calais; when our staple remained there. See stat
34 Ed. I.e. 18.

DEXT RA RIUS. One at the right hand of another. The
word dextrarws has been used for light horses, or horses for the
great saddle ; from the Fr. destrier, a horse for service.
DEXTRAS DARE. Shaking of hands in token of friend-

ship
;
or a man's giving up himself to the power of another

person. U alsingh. p. 332.
DIARITM. Daily food ; or as much as will suffice for the

J)ti Cause.

Stained with many colours. Mori.

daw
DIASPERATUS.

AiigL torn. 3. pt 314.
DIG A. A tally for account, by number of taillees, cuts or

notches. Lib. Rub. Scaccar. fol 30. TGr. S&ca ten 1
DICKA R, or DICKER QF LEATHER- A quantity

consisting of ten hides, by which leather is bought and sold.
\ ide tint. Antia. de Ponderibus et Mensnris. There are also
dickers of nan, containing ten bars to the dicker. Domesdau
DiCTORKS, DICTCM. The one signifies arbitrators, the

other the arbitrament. Malms, p. 3 4-S

DICTUM DE KENEJAVOKTI1. An edict, award, act,
or statute, made for composing differences between King Henry
the Third and his barons and others, who had been in arms
against him : so called because it was made at Kenilworth, in
Warwickshire, anno 51 or 52 If 3

DIEM CLAUSIT EXTREMUM. A writ which issued
out of the Court of Chancery to the escheator of the county,
upon the death of any of the king's tenants in capiie, to inquire
by a jury oi what lands he died seised, and of what value, and
who was the next heir to him. This writ was to be granted at
the suit of the next heir, &c., for upon that, when the heir
came of age, he was to sue livery of his lands out of the kind's
hands. F. N. B. 251. A debtor of the crown cannot have
this writ after the death of his debtor against the estate unless
the debt have been found in the lifetime of the deceased
2 Price, 370-
DIES. See Day.
DIES DATUS. The day or time of respite given to the

defendant in a suit by the court. Broke. See Day.
DIES M A RCM EE. The day of congress or meeting of the

English and Scotch, heretofore appointed annually to be held on
the marches or borders, to adjust all ^differences between them
and preserve the articles of peace. Tho. Walsinghanu in
Rich. 2. p. 307.
DIE TA. A day's journey. Fleta,Uh.±. c. 28. Bracton*

hb. 3. tract. 2. c. 16.

DIET, conventas.'] A legislative assembly ; as the Diet of
the Germanic Confederation at Frankfort, of the Swiss
Cantons, held at Berne, Lucerne, and Zurich. See this Diet,
tits. Parliament, Witlenagemote.
DIEU ET MON tiliOIT. God and my right; the

3 c



I) I L jy i L

motto of the royal arms, intimating that the King of England

holds his empire of none but God ; first given by King Rich. I*

DIEtJ SON ACT. Arc words often used in our old law ;

and it is a maxim in law, that the act of God, or inevitable

accident, shall prejudice no man* Therefore, if a house be

blown down by tempest, thunder, or lightning, the lessee or

tenant for life or years, shall be excused in wasu ; likewise he

hath by the law a special interest to take timber, to build the

house again for his habitation. 4 Rep. 63 : 1 1 Rep. 82. So

when the condition of a bond consists of two parts in the dis-

junctive, and both are possible at the time of the obligation

made, and afterwards one of them becomes impossible by the

act of God, the obligor is not bound to perform the other part*

5 Rep. 22. And where a person is bound to appear in court, at

a certain day, if before the day he dieth, the obligation is saved,

&c. See particularly relative to this term, tits. Bailment, Carrier.

DIFFACKRK. To destroy : and dij}actio is a maiming any

one. Leg. H. 1 . c. 6-L <)2.

DIFFORCIARE RECTUM. To take away or deny jus-

tice. Mat, Paris, anno 1 1()4.

DIGEST. The book of Pandects of the Civil Law ; which

hath its mime from its containing Legalia prmrpfa excel/enter

digesta, according to Du Cange. See this Diet tit. Civil Law ;

and see Gibbon's Decline and Fall, chap. 44, for a succinct

account of the formation of the Digest ; and Butlers Hone
Juridicae Suhsecivae, §0. 95. 104,

DIGNITY, dignitas.^ Honour and authority ;
reputation,

&e. Dignities may be divided into superior and inferior :
as

the titles of duke, earl, baron, &c. are the highest names of

dignity: and those of baronet, knight, serjeant at law, &c. the

lowest. Nobility only can give so high a name of dignity as to

supply the want of a surname in legal proceedings, and as the

omission of a name of dignity may be pleaded in abatement of a

writ, &c, so it may be where a peer who has more than one

name of dignity is not named by the most noble. See tit.

Abatement. No temporal dignity of any foreign nation can

give a man a higher title here than that of esquire. 2 Inst.

607. See tits. Addition, Descent, Peer.

DIGNITY ECCLESIASTICAL, dignitas ecchsiasticalis^

Is defined by the canonists to be administratio cum jurisdictione

el potcstatw aliqua conjuncta ; of which there are several

examples in Ditart'rni.s, da Saeris Levies. SfC lib. 2. r. 6. Dtg-

nitates ecclesiastical are mentioned in the stat. 26 II. 8. c. 81.

§ 32. And of church dignities, Camden, in his Britannia, p. 1 6 1

reckons in England, 544.

DIGNITARIES, dignitarii^ Those who are advanced to

any dignity ecclesiastical ; as a bishop, dean, archdeacon, pre-

bendary, &c. But there are simple prebendaries, without cure

or jurisdiction, which are not dignitaries. 3 Inst. 155.

DIKES. Sec Fens, Navigation, Powdike.

DILAPIDATION, dilapidation Is where an incumbent

of a benefice suffers the parsonage house or out-houses to fall

down, or to be in decay for want of necessary reparation: or it

is the pulling down or destroying any of the houses or build-

ings, belonging to a spiritual living, or destroying of the woods,

trees, &cv appertaining to the same ; for it is said to extend to

the committing or suffering any wilful waste, in or upon the

inheritance of the church. Degg's Pars. Conns. 8J). It is the

interest of the church in general to preserve what belongs to

it for the benefit of the successors ; and the old canons, and our

own provincial constitutions, require the clergy sufficiently to

repair the houses belonging to their benefices; which if they

neglect or refuse to do, the bishop may sequester the profits of

the benefice for that purpose, &c. Right's Clerg. 143. And
by the canon law dilapidations are made a debt, which is to be

satisfied out of the profits of the church ; but the common law

prefers debts on contracts, &c. before debts for dilapidations.

Hern. 136.

The prosecution in these cases may be brought either against

the incumbent himself, or against his executors or admini-

strators ; and the executor or administrator of him in whose

time it was done or suffered, must make amends to the suc-

cessor : and if the proceedings are against the incumbent, then

they ought to be in the Spiritual Court. That court may also

proceed against an executor; or the successor may have an
action of the case or debt at the common law, in which action

he shall recover damages in proportion to the dilapidations.

I Nek- Ahr. 656: Pars. Conns. 97, 9$ : Carter, 224: 3 Iet\2(iS.

It is also said to be a good cause of deprivation, if the bishop,

parson, vicar, or other ecclesiastical person, dilapidates the

buildings or cuts down timber growing on the patrimony of

i the church, unless for necessary repairs. 1 Ro. Rep. Sd:

II Rep. 98 : Godb. 259. And that a writ of prohibition will

also lie against him in the courts of common law. 3 Buht. 15S

:

1 Ro. Rep. 335.

By stat. 13 Elh. c 10. if any parson, &c, shall make a gift

of his goods and personal estate to defraud his successor of "his

remedy for dilapidations, such successor may have the same

remedy in the spiritual court against the person to whom
such gift is made,, as he might have against the executors of

the deceased parson. And by stat. 14 Eliz. c, 11. money

recovered for dilapidations is to be employed in the reparations

of the same houses suffered to be in decay, or the party

recovering shall forfeit double the value of what he receives

to the king.

If a parson suffers dilapidations, and afterwards takes another

beneiice, whereby his former benefice becomes void, his suc-

cessor may have an action against him, and declare that by the

custom of the kingdom he ought to pay him so much money

as shall be sufficient to repair the dilapidations. 3 Lev. l
2f)8.

Incase a parson comes to a living, the buildings whereof are in

decay by dilapidations, and his predecessor did not leave a

sufficient personal estate to repair them, so that he is without

remedy, he is to have the defects surveyed by workmen, and

attested under their hands in the presence of witnesses, which

may be a means to secure him from the incumbrance brought

upon him by the fault of his predecessor. Country Parsons

Companion, 60.

An action on the case for dilapidations of a prebend al house

may be maintained by a succeeding prebendary against his

predecessor: but when by the statutes of the church the

materials are to be supplied out of the church funds, the suc-

cessor shall recover only the amount of the workmanship

necessary in making the repairs. Radclijje v. D'Otfty, 2 Term

Rep. 630. The successor may have separate actions against

the executor of a preceding rector, for dilapidations to different

parts of the rectory. Young v. Mauhy, 4? Manle $ 8* 183;

and see Moo. 612.

The principle on which the damages are to be calculated in

an action for dilapidations against the executors of a deceased

rector, &c, was laid down in a recent case in the K. B, It

was there held that the incumbent is bound to maintain the

parsonage-house and chancel in good and substantial repair,

restoring and rebuilding when necessary, according to the

original form, without addition or modern improvement; hut

he is not hound to supply or maintain any thing in the

nature of ornament, such as painting (unless that be necessary

to preserve exposed timber from decay) whitewashing and

papering. Wise v. Metcalfe, 10 Barn. # C. 299- Sce furtbcr

tits. Clemy, Parson.

D 1 LATO K Y PLEA S. Such pleas as are put in merely for

delay ; and there may be a demurrer to a dilatory' plea, or issue

may be taken on thefact, if false. If the plea is true lufaci

and good in law, and is in abatement, the plaintiff must enter

up judgment of cassetur? before he commences a new suit, n

the plea is adjudged ill, on demurrer, there must be a rcspon-

dcas ouster, and defendant must plead another plea- If i*m
in fact is taken, and found by the jury, for plaintiff, in case,

&e. ilti. v assess the damages, In debt, the judgment fi»

tiff is final, &c. The truth of dilatory pleas is to be made out

by affidavit of the fact, &a by stat 4 Anne, c. 10. § VL

Several dilatory pleas cannot be pleaded, for they are not
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Within the statute of Anne. See Stephen on Pleading, 295.
By stat. 7 G. 4. c. 6"4.

§ 19* no indictment or information shall

be abated by tbe dilatory pleas of misnomer, want of addition,
or wrong addition ; but the court may order the indictment,
&c. to be amended according to the truth, and the party shall

plead thereto. See tit Pleading; and see Bac. Ab. tit. Pleas,
Sec. (7th ed. by Gwiliim & Dodd.)

I) I LI GIATUS. Outlawed, i. e. de lege cjectus. Leg.
II. 1. c. 45,

DILL IGROUT. Pottage formerly made for the king's table,

on his coronation day : and there was a tenure in serjeanty, by
which lands were held of the king, by the service of finding
of this pottage, at that solemnity. 3() It. 3
DIMIDIKTAS. Used in records for a moictv, or one half.

DIM I XLS II I NG the coin. See tit. Coin.

DIMINUTION, diminution Where the plaintiff or de-
fendant, on an appeal to a superior court, alleges that part of
the record is omitted, and remains in the inferior court not
certified ; whereupon he prays that it may be certified by cer-
tiorari Co. Ent. 232. £42. Of course diminution is to be
certified on a writ of error j though if issue be joined upon the

errors assigned, and the matter is entered upon record, which
is made a consilium, in this case there must be rule of court
granted for a certiorari to certify diminution. 1 hit Abr. 24/>.

Diminution cannot be alleged of a thing which is fully certi-

fied ; but in something that is wanting, as want of an original,

or a warrant of attorney, &e. 2 Lev"206 : 1 Xcls. Abr. f>,08.

And if on diminution alleged, and the plaintiff in error certify

one original, &c, which is wrong, and the defendant in error
certify another that is true, the true one shall stand. Cro.
Jac. 597 : Cm Car. 91.

After a writ of error brought, and the defendant hath
pleaded in nulla est erratum, he cannot afterwards allege

diminution, because by that plea he affirmeth or alloweth the
record to be such as is certified upon the writ of error. Godh. 266.
But in some cases diminution hath been alleged after in nuilo

est erratum pleaded, ex gratia curia? ; though not ex rigore
juris. Palm. 85. And there is an instance, that the court in

such a case hath awarded a certiorari, to inform their conscience
of the truth of the record in C. B., where the defendant in

error had not joined in nullo est erratum. 1 Neh. 658. See
further, tit. Judgment, Reversal of
DIMISS0RY LETTERS, tttertc dimissoriw.'] Where a

candidate for holy orders has a title in one diocese, and is to be
ordained in another, the proper diocesan sends his Idlers dimis-

son/ directed to some other ordaining bishop, giving leave that

the bearer may be ordained, and have such a cure within his

district. Con el.

DIOCESE, dicecesisr] The circuit of every bishop's juris-
j

diction. For this realm hath two sorts of divisions ; one into

shires or counties, in respect to the temporal state; and another
into dioceses, in regard to the ecclesiastical state, of which we
reckon twenty-one in England, and four in Wales, Co. Lit. f'H.

Also the kingdom is said to be divided in its ecclesiastical

jurisdiction into two provinces of C anterbury and York ; each

of which provinces is divided into dioceses, and every diocese

into archdeaconries, and archdeaconries into parishes, &c.

H'ood's Inst. 2.

The bounds of dioceses are to be determined by witnesses

and records, but more particularly by the administration of

divine offices. To which purpose there are two rules in the

canon law : in one case, upon a dispute between two bishops

upon tins head, the direction is, that they proceed in the

business by ancient books or writings, and also by witnesses,

reputation, and other sufficient proof : in the other case, where

the question was, by whom a church built upon the confines of

two dioceses should be consecrated, the rule laid down is, that

it should be consecrated by the bishop of that city who, before

it was founded, baptized the inhabitants, and administered to

them other divine offices. Gibs. 133.

The jurisdiction of the city is not included in the name of

diocese, so saith the canon law : and accordingly in citations
in general visitations, directed to the clergy, it is ordered to
cite the clergy of the city and diocese. Gibs. 133.
A bishop may perform divine offices, and tise his episcopal

habit, in the diocese of another, without leave - hut may not
perform therein any act of jurisdiction, without permission of
the other bishop. Gibs. 133.

A clergyman dwelling in one diocese, and beneficed in
another, and being guilty of a crime, may, in different respects,
be punished in both ; that is, the bishop in whose diocese he
dwells may prosecute him ; but the sentence, so far as it affects
his benefice, must be carried into execution by the other bishop.
Gibs. 134. See tits. Bishops, Clergy, Convocation.
DISABILITY, disabititas.^ An incapacity in a man to

inherit any lands, or take that benefit which otherwise he
might have done ; which may happen four ways: by the act of
an ancestor, or of the party himself, by the act of God, or of
the law.

1
. Disability by the act of the ancestor, is where the ancestor

is attainted of treason, tki., which corrupts his blood, SO that

his children may not inherit his estate. See tits. Attainder,
Corruption of Blood. By 54 G. 3. c. 145. this disability is cou-

1 fined to cases of treason and murder.
And by 2 and 3 W. 4. c. 106. § 10. the attainder of any

relation who shall have died before the descent of any land
shall have taken place, shall not prevent any person tracing his

descent through him from inheriting such land. This dis-

ability is, therefore, now restricted to inheriting lauds of which
the ancestor is in possession at the time he is attainted for

treason or murder, and which are still subject to forfeiture and
escheat.

2. Disability by the act of the party, is where a man binds
himself by obligation, that upon surrender of a lease he will

grant a new estate to the lessee, and afterwards lie grants
over the reversion to another, which puts it out of his power
to perform it.

3. Disability by the act of God, is where a person is of non-
sane memory, wTherehy he is incapable to make any grant, &c.
So that if he passeth an estate out of him, it may after his

death be made void ; but it is a maxim in law, that a man ctf

full age shall never be received to disable his own person. See
tit. Lunacy.

4. Disability by the act of the lawT
, is where a man by the

sole act of the law, without any thing done by him, is rendered
incapable of the he net it of the law ; as an alien horn, Sec.

Terms de In Ley: 4 Rep. 123, 124: 5 Rep. 21 : 8 Rep. 43.
See tit. Alien.

There are also other disabilities, by the common law, of
idiofry, infancy, and coverture, as to grants, &c. And by
statute in many cases

; as, papists are disabled to make any
presentation to a church, &c, which disability is continued
by 10 G. 4. c. 7 ; officers not taking the oaths are incapable to

hold offices ; foreigners, though naturalized, to bear offices in

the government, &c. See the proper titles. A person shall not
be admitted to disable himself to avoid an office of charge, &c,
no more than a man shall be allowed to say that he was an idiot,

etc. to avoid an act done by himself* Carth. 307. As to pleas
of disability in the person of the plaintiff, see tit. Abatement.
DISABLE. Maliciously shooting at (or attempting, by draw-

ing a trigger, to discharge fire-arms at), or maliciously stab-

bing, cutting, or wounding, any person, with intent to murder,
maim, disfigure, disable, or do some grievous bodily harm, is

felony by ff(V. 4. c. 3\. § 1 1, 12.

DISADVOCARE. To deny or not acknowledge a thing.

Hengham Magna, c. 4,

DISAGREEMENT, will make a nullity of a thing that

had essence before ; and disagreement may be to certain acts,

to make them void, ccc. Co. Lit. 380. See tit. Agreement.
DISBOSCATIO. A turning wood ground into arable or

pasture.

DISCARCARE, from dis and cargo.^ To unlade a ship
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or vessel by taking out the cargo or goods. Placit* Pari. I

18 Ed* 1. See Carcatus,

DISC KIT. See Deceit.

DISCENT. See Descent.

DISCHARGE. On writs and process, &e. is where a man

is confined by some legal writ or authority* and doth that

which by law he is required to do ; he is released or discharged

from the matter for which he was confined. If one be arrested

by a latitat out of B. R., and the plaintiff do not file a declara-

tion against the defendant in prison in two terms, he shall be

discharged on common bail. 1 LiL Ahr. 4-70. Also where a

defendant on arrest is admitted to bail, if the bail bring in the

principal before the return of the second scirefacias issued out

against them, they shall be discharged. If an obligee dis-

charges one joint obligor, where several are jointly bound, it

discharges the others. March, 129. And a man may dis-

charge a promise made to himself, &c, Cro. Jac. 483. See

tits. Accord, Acquittal, Habeas Corpus, Satisfaction, Bond, &c.

DISCLAIMER, di&claimium, from Fr. clavier , with the

privative r//.s\] A plea containing an express denial or re-

nouncing of a thing ; as if a tenant sue a replevin, upon the

distress of the lord, and the lord avows the taking, saying, the

tenant holds of him as of his lord, and that he distrained for

the rent not paid, or service not performed : now, if the tenant

say he doth not hold of him, that is called a disclaimer, and

the lord proving the tenant to hold of him, on a writ of right

sur disclaimer brought, the tenant shall lose his land. Terms

de fa Ley.

This disclaimer by a tenant is considered as a civil crime,

and punished accordingly, by forfeiture of lands to the lord, on

reasons most apparently foodah Finch, 270, 1. So if in any

court of record the particular tenant does any act which

amounts to a virtual disclaimer; if he claims any greater

estate than was granted him at the first infeodation, or takes

upon himself those rights which belong only to tenants of a

superior class ; 1 Inst. 252 ; if he affirm the reversion to be

in a stranger by accepting his fine, attorning as his tenant,

collusive pleading, and the like ; such behaviour amounts to a

forfeiture of his particular estate. 1 Inst. 253 : 2 Comm. 275 :

3 Comm. 233.

If a tenant disclaim to hold of his landlord, and set him at

defiance, it dispenses with the necessity of a notice to quit, and

the landlord may treat him as a trespasser. Bull, N. P. 26:

Peakes R. 196.

If a writ of praecipe be brought against two persons for land,

and one of them, the tenant, saith that he is not tenant, nor

claims any thing in the lands ; this is a disclaimer as to him,

and the other shall have the whole land. Terms de la Leu.

And when a tenant hath disclaimed upon action brought

against him, he shall not have restitution on writ of error, &c.

against his own act, but is barred of his right to the land dis-

claimed* 8 Hep. 62. But a verbal disclaimer shall not take

place against a deed of lands ; nor shall the disclaimer of

a wife during the coverture bar her entry on her lands.

:j Rep. 26.

Baron and feme may disclaim for the wife ; though if the

husband hath nothing but in right of his wife, he cannot dis-

claim. 2 Danv. Abr. 56$. Sueli person as cannot lose the

thing perpetually in which he disclaims shall not be permit-

ted to disclaim ; a bishop, &c. may not disclaim : for he cannot

divest the right out of the church. Though in a cpto warranto,

at the suit of the king, against a bishop or others for franchises

and liberties, if the bishop, &c. disclaim them, this shall bind

the successors. Co. Lit. 102, 103, If a man be vouched
because of a reversion on a lease made by himself, he cannot

disciaim ; but an heir may disclaim, being vouched upon a

lease made by his ancestor. 2 Danv. 56Q.

A person may disclaim in the principal, and not in the in-

cident ; as he that is vouched because of a reversion, cannot

disclaim in the reversion, saving the seignory. 40 Ed* 3. 2J.

If the lord disclaim his seignory in a court of record, it is

extinct, and the tenant shall hold of the lord next paramount
to the lord disclaiming. Lit. sect. 146.

It is said not to be necessary, that the writ of right sur dis-

claimer should be brought against the person that disclaims •

for if it be only against him that is found tenant of the land,

though he be a stranger, it is not material. 2 Danv. 570, By
plea of non-tenure, nothing is disowned but the freehold, which
may be good where the tenant hath the reversion in fee, and

not the freehold : but when such tenant disclaims, or pleads

non-tenure and disclaims, the demandant shall have the whole,

as the whole is disclaimed. Ibid.

By 3 and 4 W. 4. c. 27. § 36. no writ of right upon dis-

claimer shall be brought after the 31st December, 1834; which

time, by § 31, is prolonged to 1st June, 1S35, in cases where
' persons not having a right of entry are entitled to maintain

the writ in respect of any lands.

By stat. 21 Jac. 1. c. 1 6* § 5. in all actions of trespass quart

clausumfregit, wherein the defendant shall disclaim any title to

the land, and the trespass be by negligence or involuntary, the

defendant shall be admitted to plead a disclaimer, and that the

trespass was by negligence or involuntary^ and 9, tender of mf-
Jtcient amends before the action brought; and if the issue be

found for the defendant, or the plaintiff be nonsuited, the

plaintiff shall be barred from the said action, and all suits con-

cerning the same. See tit. Pleading.

Besides these diselaimers by tenants of lands, there are dis-

claimers in divers other eases: for there is a disclaimer of blood,

where a person denies himself to be of the blood or kindred of

another in his plea ; F. N. B. 102 ; and a disclaimer of goods,

as wrell as lands : as if a man disclaimeth goods, on arraignment

of felony, when he shall lose them, though he be cleared.

J

Staundf P. C. 186. In Chancery, if a defendant hy his answer

renounces the having any interest in the thing in question,

this is likewise a disclaimer. See tit. Chancery. And there is

a deed of disclaimer of executorship of a will, &c. where an

executor refuses, and throws up the same. And a devisee

in fee may by deed, without matter of record, disclaim the

estate devised, 3 B. cy A. 31.

DISCONTINUANCE.
Djsconttnuatio, from Fr. disconlinucr, cessare.~] An in-

terruption or breaking off.

This happened when he who had an estate-tail made a

larger estate of the land than by law he was entitled to do: in

which case the estate was good, so far as his power extended who

made it, but no farther. Finch. L. 190, As if tenant in tail

made a feoffment in fee-simple, or for the life of the feoffee,

or in tail, all which were beyond his power legally to mate, for

that by the common law extended no farther than to make a

lease for his own life : in such case, the entry of the feoffee was

lawful during the life of the feoffor; but if he retained the pos-

session after the death of the feoffor, it was an injury which was

termed a discontinuance, the ancient legal estate, which ought

to have survived to the heir in tail, being gone, or at least sus-

pended, andfor a while discontinued. For, in that case, on the

death of the alienors, neither the heir in tail, nor they in

remainder or reversion expectant on the determination of the

estate-tail, could have entered on and possessed the land so

aliened, but must have brought their writ, and sought to recover

possession by law. 3 Comm. 1?2 : 1 Inst. 325: F. N. B. 191-

In the case of a disseisin (sec that title), while the posses-

sion remained in the disseisor, it was a mere naked possession un-

supported by any right ; and the disseisee might have restored his

own possession, and put a total end to the possession of the dis-

seisor by an entry on the land, without any previous action ;
but

if the disseisor died, his heir came to the possession of the estate

by a lawful title: it was the same if the disseisor aliened: the

alienee came in by a laivful title. By reason of this lawful

title, the heir in the first instance, and the alienee in the

second, acquired a presumptive right of possession, which was so

far good, that even the person disseised lost by it his right to



recover the possession by entry, and could only recover it by an
action at law. When the right of entry was thus lost, and the
party could only recover by action^ the possession was said to be

discontinued. This was the general import of the word discon-

tinuance ; but in its usual acceptation it signified the effect of

alienations made by husbands seised in right of their wives;
by ecclesiastics seised in right of their church ; or by tenants in

tail ; those being the three instances adduced by Littleton of

discontinuance. Thus before the stat, 11 H. 7- c. 20. the

alienation of a woman seised of an estate in dower, or of an
estate of the gift of her husband, or of any of his ancestors,

was said to be a discontinuance; and before the stats. 32 If. S.

£.31. 11- FJiz. c. 8. recoveries suffered by tenants for life,

tenants by the curtesy, or tenants in tail after possibility of

issue extinct, or even by the feolfee of tenant for years, worked
a discontinuance. See 1 Rep. 14.

It is to be observed, that there was a material difference be-

tween the situation or title of the alienee of any person, whose
alienation made a discontinuance, and the situation or title of
the heir or alienee of a disseisor ; for the heir and alienee of a

disseisor immediately claimed under a person coming in by a

wrongful title, and their estates, though not defeasible by
entry, were immediately defeasible by action. But the alienee of

every person, whose alienation was said to be a discontinuance
[~or rather whose alienation caused a discontinuance], claimed
by a person having a lawful estate ; and the estate of the alienee
was unimpeachable during the life of the alienor. It should also

be observed, that a discontinuance extended to those cases only
where a person w as dispossessed of an est ate of freehold, and where,
though he had lost his right of entry, he could still recover the
possession by action. The peculiar import of the word discon-

tinuance, where applied to the cases mentioned by Littleton, is

thus shortly, but forcibly, expressed by Honard, in his Ancient
Laws of the French :—"An interruption of the right which
one has on an estate, by the sale which another, charged to

preserve that right, has made of it*'* See I Inst* 325. a. and
the long and learned note there on the doctrine of discon-

tinuance.

By the common law, the alienation of an husband, who was
seised in right of his wife, worked a discontinuance of the

wife's estate; till the stat. 32 //. 8. c. 28. provided that no act

by the husband alone should work a discontinuance of, or pre*

judice the inheritance or freehold of the wife ; but that after

his death she or her heirs might enter on the lands in question.

Also, if an alienation was made by a sole corporation, as a bishop

or dean, without consent of the chapter, this was a discontinu-

ance. F. N. B. 194. But by the disabling stats. 1 Eliz. c. 19*

13 Eliz, c. 10. all such alienations were declared absolutely

void ah initio, and no discontinuance could be thereby occa-

sioned. 3 Comm. \ ~2.

A discontinuance took away an entry only ; and to every

discontinuance it was necessary there should be a divesting or

displacing of the estate, and turning the same to a right ; for

if it were not turned to a right, they that had the estate could

not be driven to an action. Co. Lit. 327. And an estate-tail

could not be discontinued, but where he that made the disconti-

nuance was once seised by force of the entail where the estate-

tail was executed; unless by reason of a warranty. Lit. sect. 637.

: Driver, d. Barton, v. 11 asset/, 1 //. Btacksf. 2i><). Also

if tenant in tail levied a fine, &c, this was no discontinuance

till the fine was executed, because if he died before execution

the issue might enter. Co. Lit. 33 : 2 Danv. Abr. 572.

A discontinuance might be five ways, viz. hy feoffment,Jine,

recovery, release, and canfirmation with warranty. 1 Rep* 44.

A grant without livery, or a grant in fee without warranty,

were no discontinuances : an exchange would not make a discon-

tinuance: as if, tenant in tail exchanged land with another, that

was not any discontinuance, by reason no livery was requisite

thereon. 2 Danv. 57. It was the same of a bargain and sale,

&c. And an alteration of such things as laid in grant, and not

in livery, worked no discontinuance,' for such grant did no

wrong either to the issue in tail, or him in reversion or remain-
der, because nothing passed but during the life of tenant in
tail, which was lawful ; and every discontinuance worked a
wrong. Co. Lit. 332.

If tenant in tail of a rent, common, advowson, or the like,

granted it in fee, it was not a discontinuance: nor where such
tenant granted any thing out of land, &c. Lit. 138 : Finch's
Law, 193. But where a tenant in tail of a manor made a
lease for life, not warranted by stat. 32 H. 8, c. 28. of part of
the demesnes, this was a discontinuance of this parcel ; and it is

said made it no parcel to the manor. 2 Rol. Abr. 58.

There could be no discontinuance by tenant in tail of the gift

of the crown. Stat. 34 and 35 H. 8. c. 20. Nor by tenant
in tail of fee-farm rents, to bar the remainder vested by the

statute. Stat. 22 and 23 Car. 2, c. 24. §. 6. Some discon-

tinuances at common law were made bars as to the issue in tail

;

though they still remained discontinuances to him in remain-
der, &c, such as fines with proclamations, by stats. 1 //. 7.

c. 24: 32 8. c. 36. If the husband levied a fine with pro-

clamations, and died, the wife must leave entered, or avoided

the estate of the con usee within five years, or she was barred
for ever, by the stat. 4 H. 7- e. 21 ; for "the stat. :>2 //. 8. c. 28.

helped the discontinuance, hut not the bar. Co, Lit. 32 ft.

A discontinuance could onlv be created bv a tenant in tail in

possession. 2 IX $ R. 373 i S. C. 1 B. $ C. 238. But the

existence of a term of years prior to his estate did not prevent

a fine levied hy a tenant in tail from effecting a discontinuance.

1 Neville $ M. 130.

The learning upon this subject, which was formerly an im-
portant branch of the law. has now become more curious than
useful; as by 3 and 4 IV. 4. c. 27. § 39- no discontinuance

made after the 31st December, 1833, shall toll or defeat any
right of entry or action for the recovery of land.

Discontinuance of Plka. Where divers things should
be pleaded to, and some are omitted, this is a discontinuance.

I Xels. Abr. b'iiu, 66} . If a defendant's plea begin with an
answer to part, and answers no more, it is a discontinuance

:

and the plaintiff may take judgment by nil dicit for what is

not answered ; but if the plaintiff plead over, the whole action

is discontinued. 1 Salk. 139. Debt upon bond of 500/. ; the

defendant as to 225/. part of it, pleads payment, Sec. And
upon demurrer to this plea, it was adjudged that there being
no answer to the residue, it is a discontinuance as to that, for

which the plaintiff ought to take judgment by ml dicit.

1 Satk. 180. Where no answer is given to one part, if the

plaintiff pleads thereto, he cannot have judgment according to

his declaration : for which reason it mav be a discontinuance

of the whole. 1 Nets* 66*0, But this is helped after verdict

by stat, 32 H. 8. c- 30, See tits. Amendment, Pleading,

Practice. And see Step/ten on Pleading, L
Z:->3.

Discontinuance of Process, This discontinuance is some*
what similar to a nonsuit ; for when a plaintiff leaves a chasm
in the proceedings of his cause, as by not continuing the

process regularly from day to day, and time to time, as he
ought to do, the suit is discontinued, and the defendant is no
longer bound to attend; but the plaintiff must begin his action

afresh, usually paying costs to his antagonist. Anciently by
the demise of the king all suits depending in his courts

were at once discontinued ; but to prevent the expence as

well as delay attending this rule of law, the stat. 1 Ed. 6. c. 7-

enacts that no action shall be discontinued by such death of the

king. The continuance of the suit by improper processes, or by

giving the party an illegal day, is properly a miscontinuance.

Where an action is long depending, and continued from one

term to another, the continuances must be ail entered ; other-

wise there will be a discontinuance, whereupon a writ of error

may be brought, \e. 1 Xels. Ahr. 660- If the plaintiff in a

suit doth nothing, it is a discontinuance, and he must begin

his suit again : and where it is too late to amend a declaration,

&c., or the plaintiff is advised to prosecute in another court,

he is to discontinue his suit, and proceed de novo. But a dis-
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continuance of an action is not perfect till it is entered on the

roll, when it is of record, Cro. Car. 236.

The plaintiff cannot discontinue his action after a demurrer

joined, and entered ; or after a verdict, or a writ of inquiry,

without leave of the court. Cro* Jac* 35: 1 LiL Abr* 473.

In actions of debt or covenant, after a demurrer joined, the

court will give leave to discontinue, if there be an apparent

cause, as if the plaintiff through his own negligence is in

danger of losing his debt: but if the demurrer be argued, then

he shall not have leave to discontinue; nor where he brings

another action for the same cause, and this is pleaded in abate-

ment of the first action. S 'uL 84,

It has been ruled, upon a motion to discontinue, that the

court may give leave after a special verdict, which is not com-

plete and' final, but never after a general verdict, 1 SalL 178.

See Hardtv. 200, 1. So after inquiry executed and returned.

Carth* 81.

After issue and a verdict plaint iff cannot discontinue without

consent of defendant; for if plaintiff will not enter up judg-

ment defendant may. Sulk. 1 7S. After demurrer argued and

allowed, discontinuance may be allowed on payment of costs.

Sir. 76* 1U>: 3 Lev* 440.

And where a man hath a just cause of action, for a matter of

any consequence, and unadvisedly demurs to a plain bar, &c,

and defendant joins in demurrer, and it is argued, and the

court are of opinion the plea is good in law, though it may be

false in fact, the court will, even after giving their opinions,

but before judgment given on motion, permit the plaintiff to

withdraw his demurrer, on payment of costs, and take issue.

The plaintiff may, if he see occasion, discontinue before or

after declaration delivered by a side bar rule on payment of

costs. R* Mich* 10 G* 2. But in replevin the avowant cannot

have such a rule.

On 6th February a rule to discontinue the action on payment

of costs was obtained by the plaintiff: the costs were not taxed

till 1 1th March : the court held that when the costs were taxed

and the judgment of discontinuance entered up, it referred

back to the day when the rule was obtained, and that the action

was to be discontinued from that time. 1 B. $ C. 64$.

An appeal mav as well be discontinued by the defect of the

process or proceedings in it, as it may be by the insufficiency of

the original writ, &c. For by such defect, the matter depend-

ing, is as it were, out of court. 1 LUL 473. A discontinuance

or°miscontinuance at common law, reverses a judgment given

bv default; and discontinuance upon demurrer is error; but

a" miscontinuance after appearance is not so. 8 Rep* 150:

46 Ed. 3. c. 30.

Discontinuance of process is helped at common law by ap-

pearance: and by stat. 32 H. 8. c. SO. all discontinuances, mis-

continuances., and negligencies therein, of plaintiffor defendant,

are cured after verdict. See tit. Amendment.

By one of the general rules made by the judges in Hilary

Term, 2 JV* 4., after discontinuance a defendant shall not

be arrested without the order of a judge.

An agreement to discontinue an indictment (even supposing

such an" agreement to be legal) can only be effected by the

attorney general's entering up a nolle prosequi. 2 Ring. 258.

DISCOVERT. The law term for a woman unmarried or

widow, one not within the bonds of matrimony. Law Fr.

Did*
DISCOVERY. The act of revealing or disclosing any

matter by a defendant in his answer to a bill filed against him

in a court of equity. See tit. Chancery.

To administer to the ends of justice, without pronouncing a

judgment which may affect any rights, the courts of equity, in

many cases, compel a discovery. This jurisdiction is exercised

to assist the administration of justice, in the prosecution or

defence of some other suit, either in the court of equity itself,

or in some other court: and a discovery has been compelled to

aid the jurisdiction of a foreign court. But if a bill be brought

to aid, by a discover}', the prosecution or defence of any pro-

ceeding not merely civil, in any other court, as an indictment or

information, a court of equity will not exercise its jurisdiction

to compel a discovery; and the defendant may demur, 2 /Vw.

:;<js. And in the case of suits merely civil in a court of ordi-

nary jurisdiction, if that court can itself compel the discovery

required, a court of equity will not interfere. 1 Atk* 2t>8*:

1 Fes. 205; 2 Fes* 451.

A bill for a discovery must show an interest in the plaintiff

in the subject to which the required discovery relates
; and

such an interest as entitles him to call on the defendant for the

discovery. See Finch* Rep. 36- 44: 1 Fern. :><)0.

As the object of a court of equity in compelling a discover}'

is either to enable itself or some other court to decide on matters

in dispute between the parties, the discovery sought must be

material, either to the relief prayed by the bill, or to sonic oilier

suit actually instituted, or capable of being instituted, If,

therefore, the plaintiff does not show by his bill such a case as

renders the discovery which he seeks material to the relief, if

he pray relief ; or does not show a title to sue the defendant

in some other court ; or that he is actually involved in litiga-

tion with the defendant, or liable to be so ; and does not also

show that the discovery which he prays is material to enable

him to support or defend a suit ; he shows no title to the dis-

covery ; and consequently a demurrer to the bill for such pur-

pose will be allowed. See Finch, Rep. 214: 1 Fes. 205:

2 Fes. 3g(i. 9: 2 Aik. 388: 1 Fern* 204.

The situation of a defendant may render it improper for a

court of equity to compel a discovery; either, 1. Because the

discovery mav subject the defendant to pains and penalties, or

to some forfeiture, or something in the nature of a forfeiture;

or, 2* It may hazard his title in a case where, in conscience, he

has at least an equal right with the person requiring the dis-

covery ; though that right may not be clothed with a perfect

legal title ; as to which latter, see 1 Fes. 205 : 3 Atk. 453,

It is a general rule that no one is bound to answer so as to sub-

ject himself to punishment, in whatever manner that punish-

ment may arise (as by pains and penalties, a criminal prosecu-

tion, &c.) ; or whatever may be the nature of the punishment,

2 Fes. 245. 251: 1 Fes* 24:6: 1 Eq. Ab. 181* p. 10: I Atk.

450: 2 Atk\ 393 : Finer, tit. Umrys (I 4: Toth. 135,

But if the plain ti if alone is entitled to the penalties, and

expressly waives them by his bill, the defendant shall he com-

pelled to make the discovery ; for it can no longer subject him

to a penalty. 1 Fern . 60* And though a discovery may subject

a defendant to penalties, to which the plaintiff is not entitled,

and which consequently he cannot waive, yet if the defendant

has expressly covenanted not to plead or demur to the discovery

sought, which is the common case with respect to servants of

the East India Company, he shall be compelled to answer.

I Eq. Ah* 77? 8. Where, too, a person, by his own agreement,

I

subjects himself to a payment in the nature of a penalty on his

doing a particular act, a demurrer to discovery of that act will

not be allowed.

It seems, however, that a demurrer will be allowed to any

discovery which may tend to show the defendant guilty of any

moral turpitude, as the birth of a child out of wedlock. Park.

\63 : but see 2 Fes. 451. But a mother may in some cases be

compelled to discover where her child was born, though it may

lead to prove the child an alien. 2 Fes. 287. 2[)\-

A defendant may likewise demur to a bill which may subject

him to anyforfeiture of interest ; as if a bill be brought to dis-

cover whether a lease has been assigned without licence
;

or

whether a defendant entitled during widowhood, or liable to

forfeiture of a legacy in case of marriage without consent, is

married ; or to discover any matter which may subject a defend-

ant entitled to anv office or a franchise to a quo warranto. See

Toth. 69 : 1 Fes. 56: 2 C. R. 68 : 2 Atk* 392'* 2Fes.2fo:

1 Eq. Ab. IBh c. 10*

A defendant may in the same manner demur to a discover)'

which mav subject him to anv thing in the nature of a for-

feiture. See 3 Aik. 457 ? 2 Comm* 66\ : 3 Bac* Abr.: 3 Atk. §53,
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But a defendant cannot protect himself from answering a bill

for discovery, by showing that the answer must relate to mat-
ters which could be of no use to the party in action pending at
^w. 3 Price, 1-S9- Nor can he by disclaimer deprive the
plaintiff" of the right to require a full answer from him, unless
it is evident that after such disclaimer he ought not to be
retained as a party to the suit, 2 Rust. ±58.
The rule in equity, that a party is not bound to dis-

cover his own case, is confined to matters of title, and does
not extend to matters of account. 1 Younge Se J, 426.
Where relief is prayed, and discovery only as ancillary to that
relief, the discovery cannot be obtained. 2 Younge § J. 33,
The court will not compel a defendant to answer allegations

which may subject him to penalties, and the protection extends
not only to the particular question, but to every link in the
chain of proof. Where the chairman of a joint stock company,
with a knowledge that the company had been dissolved, and
that the managing committee had determined to buy up the
shares, sent bis shares into the market and sold them as good
and available shares, the court protected him from answering
the allegations, on the ground that there existed a reasonable
probability he might be indicted for fraud. LJ Younge § J.

183, A broker in London has, however, been held bound to
answer a bill of discovery in aid of an action brought against
him for misconduct, though the discovery would subject him
to the penalty of a bond given to the corporation on his admis-
sion. 1 Sim. Rep. 404: and see 5 Maid* 21<j; I Meriv. 39 1

:

19 res. 22;> : Hi ['vs. ,0<h 2:Jfj : 14 J 'vs. 5<J. W here a bill states
defemhmt's marriage with a particular woman, a plea stating

that she is his sister protects him from answering any fact form*
ing a link in the chain. 14 Fes, 59*

See further this Diet, tit* Chancer if,

DISCRETION, diseretio.^ When any thing is left to any
person to be done according to bis discretion, the law intends it

must be done with sound discretion, and according to law : and
the Court of B, R. hath a power to redress things that are other-

wise done, notwithstanding they are left to the discretion

of those that do them, 1 Lit* Abr. 477,
Discretion is to discern between right and wrong; and

therefore whoever hath power to act at discretion, is bound by
the rule of reason and law. 2 Inst. 56* 298, And though
there be a latitude of discretion given to one, yet he is circum-
scribed, that what he does be necessary and convenient ; with-
out which no liberty can defend it. Hob. 158. The assess-

ment of fines on offenders committing affrays, t\c., and the

binding of persons to the good behaviour, are at the discretion

of our judges and justices of the peace. And in many cases, for

crimes not capital, the judges have a discretionary power to

inflict corporal punishment on the offenders. Infants, &e,
under the age of discretion, are not punishable fur crimes ; and
want of discretion is a good exception against a witness. Sec
tit. Age; and other apposite titles.

DISK 10 I RK. Maliciously shooting at (or attempting, by

drawing a trigger, to discharge lire arms at), or maliciously

stabbing, cutting, or wounding any person with intent to mur-
der, maim, disfigure, disable, or do some grievous bodily harm,

is a capital felony by 9 G. 4. c. 31. § 1 1 , 12,

TO DISFRANCHISE, is to take ones freedom or privi-

lege ; it is the contrary to enfranchise. Corporations have

power to disfranchise members in certain cases. See tits. Cor*

pomIion, Bt/e-latr.

DISHERISON1
. A disinheriting, Stat. 20 Ed. ) . de vocatis

ad Warr* Disherison of the crown. Stat, 8 Ric* 2. c. 3.

Disherison of the people.

DISMFS, decinnv.'] The tenth part of all the fruits of the

earth, and of beasts, or labour, due to the clergy. It signifieth

also the tenths of all spiritual livings granted to the crown,

which is called a perpetual dismc. Stat. 26 II. 8. c. 3. § 8. &c.

It also formerly signified a tax or tribute levied on the Tern-

jwaltif. See Taxes, Tenths, Tithes*

DISORDERLY HOUSES. Sec Bamlu Houses, Riots,
Theatres.

DISPARAGEMENT, in the time of the old tenures, the
matching an heir in marriage under his degree, or against
decency. Co. Lit, 107: Magna, Chart, c, 6, See this Diet,
tit. Tenures.

I O DISPAUPER. When a person by reason of his poverty
is admitted to sue mfpmtd pauperis; if afterwards, before the
suit be ended, the same party have any lands or personal estate
fallen to him, or be guilty of any thing whereby he is liable to
have this privilege taken from him, then he is put out of the
capacity of suing in forma pauperis, and is said to be dispaupered.
See tit. Costs, IL
DISPENSATION. See title litshops ; and as to dispen-

sations to hold pluralities, see tits. Chaplains, Cession,

Dispensations of the King, If a dispensation by the
Archbishop of Canterbury be to be in extraordinary matters,
or in a case that is new, the king and his council are to be con-
sulted: and it ought to be continued under the broad scab
The king's authority to grant dispensations remains as it did
at common law; notwithstanding stat. 25 II. 8. c. 21. Cro.
Eliz. 542. G'01. See farther as to the dispensing power of the
crown by non obstante, &c. this Diet. tit. King.
DISPERSONAUE. To scandalize or disparage. Blount,

DISSECTION, By the 2 audtl IV. 4. c. 75. the dissection

or anatomical examination of human bodies is sanctioned under
certain restrictions ; and his Majesty's Secretary of State for the
Home Department in England, and the Chief Secretary for Ire-

land are authorized to grant licences to practise anatomy, and to

appoint inspectors of the places or schools where it is carried on.

By § Hi. so much of the f) d. 4. c. 31. § 5. as directed that

the body of a person convicted of murder should be dissected is

repealed,

DISSEISIN. From the Fr. Dissaisin.

A species of injury by ouster to the freehold estate of
another. A wrongful putting out of him that is seised of the
freehold, 1 Inst. 277. As where a person enters into lands or
tenements, and his entry is not lawful^ and keeps him that
hath the estate from the possession thereof. Bract, lib. 4. c. 3.

And disseisin is of two sorts; either single disseisin, committed
without force of arms, or disseisin by force ; but this latter is

mure properly deforcement. Brit. cap. K\ 43.

By Magna Charta, Q H, 3. c> 29* no man is to be disseised
or put out of his freehold, but by lawful judgment of his peers,
or by the law of the lan J.

Seisin is a technical term to denote the completion of that
investiture by which the tenant was admitted into the tenure,
and without which no freehold could be constituted, or pass.

Disseisin must, therefore, mean the turning the tenant out of
his tenure, and usurping his place and feudal relation. Lord
Mansfield, in the case of Taylor, ex dem, Atkins, v. Horde,
\ Burr. 60 : 5 Bro. P. C. 247-
To constitute an actual disseisin, it was necessary that the dis-

seisor had not a right of entry (or, to use the old law expression,
that his entry was not congeable) ; that the person disseised
was, at the time of the disseisin, in the actual possession of
the lands ; that the disseisor expelled him from them by some
degree of constraint or force ; and that he substituted himself to

be tenant to the lord. But how this substitution was effected
it is difficult, perhaps impossible, now to discover, 1 Inst: 2n'f>.

6. i;i 77. ; 3/5G, b. in n. : the latter a very long and abstruse note
on the subject, and entering fully into the principles of the
case above mentioned.

The injuries of abatement and intrusion ('see those titles) are
by a wrongful entry where the possession is vacant ; but this

of disseisin is an attack upon him who is in actual possession,

and turning him out of it. The former were an ousccr from a

freehold in law ; this is an ouster from a freehold in deed.



DISSEISIN.

Disseisin may be effected either in corporeal inheritances, or in

incorporeal. Disseisin of things corporeal, as of houses, lands,

&e. must be by entry, and actual dispossession of the freehold
;

Co. Lit. 181 ; as if a man enter either by force or fraud into the

house of another, and turn, or at least keep, him or his ser-

vants out of possession. Disseisin of incorporeal hereditaments

cannot be an actual dispossession, for the subject itself is neither

capable of actual bodily possession, nor dispossession ; but it

depends on their respective natures and various kinds, being in

general nothing more than a disturbance of the owner in the

means of coming at or enjoying them. But all disseisins of

hereditaments incorporeal are only so at the election and
choice of the party injured ; if, for the sake of more easily

trying the right, he he pleased to suppose himself disseised.

Lift. § 588, 58$). Otherwise, as there can be no actual dispos-

session, he cannot be compulsively disseised of any incorporeal

hereditaments*

And so, too, even in corporeal hereditaments, a man may
frequently suppose himself to be disseised when he is not so in

fact, for the sake of entitling himself to the more easy and
commodious remedy of an assise of novel disseisin, instead of

being driven to the more tedious process of a writ of entry.

Ifeng. Parv. c. 7 : 4 Burr. 110.

The true injury of an actual or compulsive disseisin, accord-

ing to what has been already stated, seems to be that of dispos-

sessing the tenant, and substituting oneself to he the tenant of

the lord in his stead ; in order to which, in the times of pure
feudal tenure, the consent or connivance of the lord, who upon
every descent or alienation personally gave, and who therefore

alone could change* the seisin or investiture, seems to have
been considered as necessary. But when, in process of time,

the feodal form of alienations wore oft', and the lord wTas no
longer the instrument of giving actual seisin, it is probable

that the lord's acceptance of rent or service from him who had
dispossessed another might constitute a complete disseisin.

Afterwards no regard was had to the lord's concurrence, but

the dispossessor himself was considered the sole disseisor ; and
tins wrong was then allowed to be remedied by entry only,

without any form of law, as against the disseisor himself; but.

required a legal process against his heir or alienee. And
when the remedy by assise was introduced under Henry II.,

to redress such disseisins as had been committed within a few
years next preceding, the facility of that remedy induced
others, who were wrongfully kept out of the freehold, to feign

or allow themselves to be seised merely for the sake of the

remedy. 3 Comm. 16[). $?&

A disseisin may be committed by a mere stranger, or by one
who is entrusted with the possession, as a tenant at year*, or

tenant at will. Br. Ah. Disseisin, 3. 64. 66: T. Jones, 317.
If the act be committed by tenant for life, it cannot, as it has
been said, be properly called a disseisin ; and when committed
by tenant in tail, or one who is seised in autre droit, it is a dis-

continuance, and not a disseisin.

As a disseisin is a wrongful ouster of the freehold, it can
only be accomplished by means adequate to transfer the free-

hold. Thus, if the act be committed by a stranger, an
assumption of the property in the freehold is necessary. If he
enter upon the lands merely, this is no disseisin ; he must enter
and oust the true owner, which ouster may be by expressly
claiming the freehold, or by taking the profits. Co. Lit. 181. a.

According to Lord Holt, a bare entry only, without an ex-
pulsion, makes such a seisin only that the law will adjudge
him in possession who lias the right ; but it will not work a

disseisin or abatement without actual expulsion. Anon. 1 Sulk.
24(i j and sec Lit. sect. 701. Whatever may have been the
doctrine formerly, it seems to he now established law, that in
order to cause a disseisin, the act must be such, that an inten-
tion to disseise may be inferred from it. Cro. Car- 304:
$ Price, 575 : 12 East, 141: 3 Maule Sf S. 271. Nor does
this rule militate in any degree against the old and correct dis-

tinction between actual disseisin and disseisin at election. It

is said in some modern cases, that in order to constitute a
disseisin, there must be a wrongful entrv. Per Bayley J
5 Barn. «$• A. 689 5 3 Maule $ S. 271. But this doctrine must
not be understood to affect the operation of a feoffment made
by tenant for years during the continuance of the term, which
creates a disseisin.

The doctrine of disseisin at election 1ms been much discussed

in modern times ; and, according to the view of the subject tnkcn
by Lord Mansfield, it is dilKcult to imagine a case in which an
actual disseisin can at the present day be committed. Atkym
v. Horde, 1 Bur. 60, This opinion has been most ably con*

troverted by Mr. Butler ; Co. Lit, 330. b. note 1 * and the

question may, perhaps, be considered as still open to discussion.

It seems that the doctrine of disseisin at election is to be con-

fined to those cases in which, either on account of the nature

uf the property to which the injury is done, or of the act which
is committed, no actual disseisin can take place; but that in

every case where the property is susceptible of such an injury,

and the act has all the qualities necessary to constitute a dis-

seisin, it is not in the power of the injured party to elect,

whether or not he will consider himself disseised. Roscoe on

Heal Actions, 6l.

A disseisor gained a mere naked possession that might have

been put an end to by the disseisee entering and restoring his

own possession, which lie could have done at any time during

the life of the disseisor, provided the latter retained the land.

But if the disseisor died or aliened, the disseisee's right uf

entry was taken away, and his only remedy was by action,

The reasons why a descent to an heir, or an alienation to a

third person, was allowed to work such an alteration in the

condition of the disseisee's title, were, that the heir and the

alienee, taking by act of law, were presumed to come in under

a lawful title ; and, therefore, the law would not suffer their

possession to be disturbed until the claimant, who had been

guilty of neglect in not sooner asserting his rights, had proved

a better title in open court. As, however, a disseisor might

have died before the disseisee had had an opportunity of

restoring his possession by entry, the power of a descent to the

heir, to take away a right of entry, was restricted hy the

23 II. 8. c. 38. to eases where the disseisor had been in peace-

able possession for five years previous to the death, without

entry or claim from the person having lawful titles And this

continued to be the law until the passing of 3 and 4 W. ^
c. 27- which, by § 39- enacts, that no descent, cast after the

SI st December, 1833, shall toll or defeat any right of entry or

action for the recovery of land. See tit. Entry.

Assises that lie against disseisors are called writs of disseisin;

and there are several writs of entry sur disseisin, of wincii

some are in the per, and others in the post ; but it seems un-

necessary to enumerate and distinguish them here, as they all

have been long disused, and are speedily to be abolished. For

by § 26 of the S and 4 W. 4, c. 27. no writ of assise of novel

disseisin, writ of entry sur disseisin, in the quibus, in the per,

in the per and cui, or in the post, shall be brought after the

31st December, 1834; which time, by § 37- is prolonged to

the 1st June, 1835, in the cases therein mentioned.

Those who wish for further information on the subject of

disseisin, and the nature of the above writs, may consult

3 Comm. c. 10. and Booth # Roscoe on Real Actions. Also

see this Dictionary, tit. Assise of Novel Disseisin; which was

printed oil before the alteration of the Jaw.

D ISSEISOR, is in general be that disseiseth or puts another

out of his land, without order of law ; and a disseisee is he that

is so put out. 4 H. 4. As the king in judgment of law can

do no wrong, he cannot be a disseisor. 1 Ed. 5. 8. A disseisor

is to be fined and imprisoned ; and the disseisee restored to the

land, &c. by stat. 20 H. 3. c. 3. Where a disseisor is disseised,

it is called disseisin upon disseisin. See tit. Disseisin*

D1SSENTEHS. A name bestowed on those who dissent



DISSENTERS*

from the Church of England, and refuse to partake of her
communion. L nder this designation is comprehended a variety
ot sects, who, differing among themselves on manv points, agree
in rejecting the forms and discipline of the establishment. No
sooner had the latter succeeded in throwing off the vokc of
Home, than she asserted her own supremacy, and endeavoured
to impose her doctrines upon the whole nation. With the view

°l
c«a|ing a uniform system of faith and mode of worship

throughout the realm, various acts were passed during the reigns
of Elizabeth and her immediate successors. By these, non-
attendance at church, persuading others from attending, im-
pugning the sovereign's ecclesiastical authority, or being present
at what were termed unlawful conventicles/were visited with
heavy punishments, extending, in some instances, to imprison-
ment or banishment for life. It is only charitable to attribute
such enactments rather to the intolerance of the age, than of
the church they were designed to protect They were un-
doubtedly framed in times when the principles of religious
liberty were little understood, and rarely practised, even by the
dissenters themselves. It is fortunately now unnecessary to
trace the progressrof the persecution endured by the latter, and
which kept augmenting in severity down to the period of the
Revolution. Having been previously denied the freedom of
worship, they were, by the 13 Car. 2, si, 2. c. 1., and the
25 Car. 2. c. 2., common!y called the Test and Corporation Acts peace, by writing under his hand, take and subscribecprned of their civil rights, and exc uded from all places of presence the oaths and declarations specified in thehonour and profit under the crown, and from all offices of trust
among their fellow citizens. After the Revolution dissenters
vvcre, for the first time, allowed by the Toleration Act to exer-
cise their religion under certain restrictions; and were, on the
taking of the oaths, of allegiance and supremacy, and sub-
scribing the declaration against popery, relieved from the
penalties of nonconformity. But it was not until the year
1828, and after many fruitless efforts, that they were successful
in obtaining a repeal of the Test and Corporation Acts. By
the 9 G. 4. c. 27- a declaration is substituted for the sacra-
mental test imposed by those statutes, and evcrv class of his
Majesty's protectant subjects placed on an equal footing, as
regards their eligibility to offices and employments, either
under the government, or in any city or corporation.
The law, however, still requires dissenters to register their

places of worship, and certain oaths and declarations to be
taken and subscribed by their ministers and schoolmasters.

I« As to dissenting places of worship*—By the 52 G. 3.
c. 155. § 2. no congregation or assembly for religious worship
of protestants, consisting of more than twenty persons, besides
the family and servants of the person in whose house the
meeting is held, shall be permitted, unless the place of meeting
(if not registered under former acts) shall be certified to the
bishop of the diocese, the archdeacon, or the quarter sessions,
and subsequently registered in the manner therein mentioned.
And every person permitting any such meeting in any place
occupied by him until the same shall have been so certified,
shall forfeit a sum not exceeding QOl,, or less than 20s.
By § 11- the doors of places where such meetings are held

are not to be locked or fastened, under a penalty not exceeding
201., or less than 40s,

°

By § 12. any person wilfully disturbing any meeting fur
religious worship, permitted by that or any former act, or
molesting any person officiating or assembled there, shall, upon
conviction at the sessions, sutler the penalty of 40/.
By 7 and 8 G. 4. c. 30. § 8. persons demolishing, pulling

down, or destroying, or beginning to demolish, pull down, or
destroy, any deeming chapel duly registered, are guiJtv of
felony, and shall suffer death. And by c. SI. of the same session,

§ 2, the hundred shall make full compensation for the damage
done, which, if under 30A, may (by § 8.) be awarded by two
justices in petty sessions.

By 3 and 4 IV. 4. c. 30, all chapels and other places of re-
ligious worship are exempted from poor and church rates.

2. As to dissenting ministers.—They seem to be still liable

vol. j.
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to the penalties enacted by the Act of Uniformity (1 Eliz. c. 2 ),lor not using the service of the Common Prayer-book, or usin*
any other service in lieu thereof.
By the Toleration Act (1 IV. £ M. st. 1. * 18. § 8.) dissent-

ing ministers, m addition to the oaths of allegiance and
supremacy, and the declaration against popery to he taken
and made by other dissenters, were required to subscribe the
articles of religion mentioned in the 1.3 Eliz, c. 1^., with the
exception of the 34th, 35th, and 36th, and part of the 20th, to
exempt them from the penalties imposed by various statutes
passed in the reign of Charles II. for officiating in any congre-
gation permitted by that act.

By 10 Anne, c, 2. § Q. dissenting ministers duly qualified are
allowed to preach in any certified meeting, although not within
the county where they became qualified.
By the 19 G, 3. c. 44. dissenting ministers scrupling to sub-

scribe the above articles, were, on taking the oaths of alle-
giance and supremacy, and making the declaration against
popery, allowed to subscribe the declaration of Christian belief
therein mentioned in the place of such articles.

By 52 G. 3. c. 155. § 4. preachers officiating in any meeting
certified under that or any former act, are exempted from the
penalties referred to in the Toleration Act, and 1$ G, 3. c. 44 ;

provided (§ 5.) they shall, when required by a justice of

in his

pecified in the latter
statute.

By § ll. of the Toleration Act, dissenting ministers complying
with the requisitions of the statute, were exempted from serving
upon any jury, or from being appointed churchwarden, over-
seer, or to any other parochial office, or to any office in any
hundred of any shire, city, &c. And by 19 G, 3, c. 44. they
are further exempted from serving in the militia ; all which
exemptions are confirmed to such as are not engaged in trade,
hY the .VJ ( T\ :;. r. \5">. * [). And see 6 G. t. r, lV>, § « with
respect to their exemption from serving on juries.

3. As to dissenting schoolmasters,—Even so late as the
12 Anne, st 2, c, 7. (repealed by 5 G. 1. c. 4.) dissenters were
prohibited from educating their own children, and were re-
quired to place them in the hands of conformists.

By KJ G. 3, c, 44. § 2. no dissenting minister or other dissenter
taking the oaths of allegiance and supremacy, and subscribing
the declarations against popery and of Christian belief, shall
he prosecuted in any court for teaching and instructing youth
as a tutor or schoolmaster.
By § 3. the act is not to be construed to extend to enable

any dissenter to hold the mastership of any college or school
of royal foundation, or of any other endowed college or school
for the education of youth, unless the same shall have been
founded since the first year of William and Mary, for the use
and benefit of protestant dissenters.

For further matter relative to dissenters, see tits. Non-con-
formists, Blasphemy, Religion, Toleration, Quakers, Moravians,
Scpa ra t ists, Lin itarians.

DISSIGNARE. To break open a seal—Sepulto patre tes-
lamcnlum dissignatum est Neuhrigensis, lib, 2. c. 7.

DISTILLERS, of strong waters, spirits, &c. are subject to
divers regulations under the excise laws, in order to avoid
frauds in the revenue. See this Diet. tit. Spirituous Liquors ;
and also tit. Excise,

DISTRAIN, To distrain is to take and keep any thing in
custody as a distress. See tit. Distress.

DISTRESS.
DisTRicTio.] The taking of a personal chattel out of the

possession of the wrong-doer into the custody of the party
injured, to procure a satisfaction for the wrong committed.
3 Comm. 6. The term distress is also applied to the thin<r
taken or distrained.

A man may take a distress fur homage, fealty, or any
services; for fines and amercements, and for damage-feasant,

3 D



DISTRESS, 1.

1

&c. And the effect of it is to compel the party either to

replevy the distress, and contest the taking in an action against

the distrainer; or, what is more usual, to compound, or pay

the debt or duty, for which the distraint is made.

There are likewise distresses in actions compulsory, to cause

a man to appear in court : and of these there is a distress

personal, of a man s moveable goods, and profits of lands, &c,

for contempt for not appearing after summoned ;
and distresses

real, upon immoveable goods. And none shall be distrained to

answer for any thing touching their freeholds but by the king's

writ. Stat. 52 H. 3. c. h
Distress is also divided into finite and infinite : Finite is

that which is limited by law, how often it shall be made to

bring the party to trial of action, as once, twice, &c. And

infinite is without limitation, until the party appears; which

is likewise applicable to jurors not appearing: then it hath had

a further division into a grand distress, and ordinary distress;

the former whereof extends to all the goods and chattels which

the party hath within the country. jF. Ar
. B. 904 : Old Nat.

Br. 43. 113 : Brit c. 26.f 52 : 3 Comm. c. 1. G. n. 8. n. $c.

Let us now consider, more particularly,

I. 1. Who may distrain, and for what; 2. What maybe

distrained.

II. At what Time and Place, and, generally, in what Manner

the Distress should he made.

III. The Remediesfor illegal Distress.

IV. Of the Statutes regulating the Sale of Distresses, tfc.

I. 1. Who may distrain, and for rvhat—To justify taking

a distress, the party must sec he hath good cause to distrain

;

that he have power to take the distress, and from the person

from whom he takes it; that the thing, for the quality of it,

be distrainablc, and he distrain it in due time and place, &c.

He who takes a distress for another ought to have good war-

rant for doing it ; and must do it in his name ; and a bailiff

or servant may distrain for his master. 1 Cro. 748 ; 2 Cro. 436 ;

Godb* 110. A distress ought to be made of such things whereof

the sheriff may make replevin, and deliver again in as good

plight and condition as they were at the time of the taking.

Co. Lit. 47. - . „
Of common right a person may distrain for rents, and all

manner of services, and for rent reserved upon a gift in tail,

lease for life, years, &c, though there be no clause of distress in

the deed, so as the reversion be in himself: but, on a feoffment

in fee, a distress may not be taken, unless expressly reserved in

the deed. Co. Lit. 57. 205 : Doctor and Student, cap- 1 . See

Co. Lit. 204.
( m

A person who has not the reversion cannot distrain of com-

mon right, buti he urny reserve to himself a power of distrain-

ing ; or the reservation may he good to bind the lessee by way

of contract, for the performance whereof the lessor shall have

an action of debt. 2 Bac. Abr. 106: Lit. s. 214. So if a

lessee for years assigns hjtf term rendeiing rent, he cannot dis-

train for it without a clause for that purpose, because he has

no reversionary interest ;< his only remedy is by action on his

contract. 2 Wils. 375. Also if an assignee of a term sur-

renders to the original lessor, though he reserves a gross annual

payment; he cannot distrain for that, or for the original rents,

as 'he has no privity of estate. 1 T. R. 441 : 5 Bing. 24.

By the common law, executors or administrators of a man
seised of a rent-service, rent- charge, rent-seek, or fee-farm, in

ice-simple, or fee-tail, could not distrain for arrears accrued in

the life-time of the owner of such rents. Co. Lit. 162. a.

But by the 32 H. 8. c* 37. the executors or administrators of

tenants in fee-simple, fee-tail, or for term of lives, of rent-

services, rent-charges, rents-seek, and fee-farms, may distrain

for such arrears upon the lands chargeable so long as they

remain in the possession of the person who ought to have paid,

or of any person claiming under him by purchase, gift, or

descent. § 3. gives the like remedy to husbands entitled,

in right of their wives, to any rents or fee-farms, after the

death of their wives. And by § 4, it is extended to tenants

pour autre vie, after the death of the cestui que vie.

One of several co-heirs in gavelkind may distrain for rent

due to him and his companions, without an actual authority

from his companions. 2 Brod. § B. 46'5 : 5 Moo. 297, And
so also of several joint tenants. 4 Bing, 56*2. A man may dis-

train without any express authority ; the assent of the person

in whose right he made the distress will be as effectual as his

command ; for such assent shall have relation to the time of

taking the distress. 2 Leon. 196.

A terre-tenant, holding under two tenants in common, can-

not pay the whole rent to one after notice from the other not

to pay it : and if he do, the other tenant in common may dis-

train for his share. 5 Term Rep. 246.

Where lessee of lands dies before the expiration of the term,

and his administrator continues in possession during the re-

mainder, and after the expiration of it, a distress may be taken

for the rent due for the whole term, under stats. 32 H. 8. e. 3?:

8 Anne, c. 14: 1 //. Blackst. 465.

A landlord has no right to distrain unless there is an actual

demise at a fixed rent ; therefore where a tenant is let into

possession under an agreement for a lease, and no lease has

been executed, and no rent paid, the landlord cannot distrain,

5 B. Sf A. 322.

But where a tenant occupying under an agreement for a

lease has paid rent, he may be distrained upon for subsequent

arrears. 3 Bing. 36 1 : Ryan Moody, 355.

A landlord may distrain for the rent of ready-furnished

lodgings. 2 New Rep. 224.

A landlord treating his tenant as a trespasser cannot after-

wards distrain on him. 5 Bing. 410,

By stat. 6 G. 4, c. 1 5. § 74. the landlord's right of distress in

case of the tenant's bankruptcy is limited to one year's rent,

and for the rest he must come in as a common creditor. And

by the insolvent act 7 G. 4. c. 57. § 31 . no distress on the goods

of an insolvent is to be available for more than a year's rent.

The most usual injury for which a distress may be taken is,

that of non-payment of rent ; and it may now he laid down

as an universal principle, that a distress may he taken for any

kind of rent in arrear. For neglecting to do suit to the lord's

court, or other certain personal service, the lord may distrain

of common right. Bro. Distress, 15:1 InsL 46—For amerce-

ments in a court-leet, a distress may be had of common right;

but not for amercements in a court baron, without a special

prescription to warrant it. Brownl. 36. Another injury, for

which distresses may be taken, is where a man finds beasts of

a stranger wandering in his grounds damagefeasant ; doing

him hurt or damage by treading down his grass, &c„ in which

case the owner of the soil may distrain them, till satisfaction

made to him for the injury he has sustained.—Lastly, for

poor-rates ami taxes, and for various duties and penalties im-

posed by act of parliament, remedy hy distress and sale is given.

See post, IV. . .

2. What may be distrained—Distresses are to be m a

thing valuable, whereof somebody hath a property ;
things

ferae naturae, as dogs, conies, &c. may not be distrained. J

Abr. 664. 666. ,

A distress was anciently no more than a pledge in the bands

of the lord to compel the tenant to pay the service, or perform

the duty for which it was taken ; and at common law could not

be sold, but, like aU other pawns or pledges, waste be restored

to the owner when the service or duty was performed. x«£

185. Therefore, nothing could be distrained for rent \vlncn

might not be rendered again in as good plight as when it was

at the time of the distress taken. Co. Lit. 47- a. For wJucn

reason milk, fruit, and the like, cannot be distrained. 3 Comm.

10, So sheaves or shocks of com, or corn or hay in a cot* 0

barn, could not be distrained, because some damage would w

sustained by their removal; but carts with com might.



Lit. 47- a. Now, however, Ly 2 IV. $ M. c. 5. sheaves or
cocks of corn, or corn loose, or in the straw, or hay lying in any
barn or granary, or otherwise, may be seized for a distress.

Also beasts of the plough, averia carucce, and sheep were
privileged from distress at common law; but by 51 II. 8,
they are only protected while there is no other sufficient
distress. And see post.

But it has been adjudged that beasts of the plough may be
taken for the poorVrate, under stat. 43 Eliz. ; because the
remedy given by that and other statutes for compelling the
payment of particular rates or sums of money, though called
a' distress, is in effect an execution. 1 Burr. 579. See acc.
Corn. Dig. Distress (C*)

A horse with a rider upon his back, or a horse in an inn,

or put into a common ; an axe in a man's hand, cutting down
wood, or any thing a person carries about him ; utensils and
instruments of a man's trade or profession, or the books of a
scholar; corn in a mill, or goods in a market, to be sold for
the use of the public ; materials in a weaver's shop, for making
of cloth ; another person's garment in the house of a tailor,

&c. are not distrain able ; nor is any thing that is fixed to
the freehold, as a furnace, doors, windows, boards, an anvil,
or mill-stone, &c. 1 SSfit 422. 440 ; Co. Lit. 47 ; 2 Danv.
Abr. 46"

1 : 4 Term Rep, 565 : 6 Term Rep. 138.
But implements of trade may be distrained for rent if they be

not in actual use at the time, and if there be no other sufficient
distress on the premises ; and so may beasts of the plough
under the same circumstances. 4 Term Rep. : g Bin*;. L&

Deer in a private inclosure may be distrained. 3 Comm. 8.

Some have thought that a horse on which one is riding may
be distrained for damage-feasant ; 2 Keb. 506 : 1 Sid. 440

;

but the opinion was extrajudicial ; and see 6 Term Rep. 138.
that such distress cannot be made. See also Cro. Eliz. 549. 59&
Some also have inclined to think that horses drawing a cart
laden with corn, though one is riding in the cart, may be dis-

trained for rent ; and for that purpose may be severed from the
cart, if the person distrained doth not choose to take the cart with
the corn also, all of which, as it seems, are equally liable to

the distress. See 2 Keb. 52Q. 596: Raym. 18: 1 Fent. 36:
1 Sid. 422. 440 ; in w hich latter book the reporter makes a
query, whether the mans being on the cart should not privi-
lege the whole team. If ferrets and nets in a warren be
taken damnge-fvasant it is good; but if they are in the hands
of a man, they cannot be distrained any more (says the reporter)
than a /torse on which a man is ; nor can they be distrained if

they are out of the warren. 2 Ed. 2* Avowry, 182 ; 7 Ed. 3.

ib. 199. See Fin. tit. Distress, A.
At common law com growing could not be distrained,

because it adheres to the freehold* I Ro. Ab. 666 : II. pi. 4.

But by stat. 11 G. 2. c. 19* landlords are empowered to distrain

all sorts of com, grass, or other product growing on the estate

demised, and to cut and gather them when ripe; and so in

Ireland, under stat. 56 G. 3. c- 88. § l6.

Money in a bag sealed, though not out of a bag, &c, may
be distrained for rent : and so may cattle or goods driving to

market, if put into a pasture by the way. Co. Lit. 47 : 1 Luhr.
214: Mod. 3S5. The right of distress is generally confined

to things found on the land demised
j

and, therefore, where a
wharf was demised, and with it the use of the adjoining land of
the river between high and low water mark, it was held that

barges moored in the river adjoining the wharf could not be

distrained, since the land of the river where they lay was not
part of the demise, hut an easement only was granted upon it,

Capet v. Buzzard, 6 Bing. 150: 8 Barn.S? C. 141. S. C.

If a driver of cattle asks leave of the lessor to put his cattle

into his ground for a night, and he gives leave, as well as the

lessee, yet it is said he is not concluded from distraining them
for rent. 2 Fent. .59: 2 Danv. 642.

Beasts tli at i -rape into the tenant's ground may be dis-

trained for rent, though they have not been levant and
couchant. 1 Inst. This doctrine has been objected to as
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too general; and several distinctions are taken, the sum of
which seems to be, that if a stranger's beasts escape into
another's land by default of the owner of the beasts, as by
breaking the fences, they may be distrained for rent imine-
diately, without being levant or couchant ; but that if they
escape there by default of the tenant of the land, as for want
of his keeping a sufficient fence, then they cannot be distrained
for rent or service of any kind, till they have been levant and
conchant ; nor afterwards by a landlord for rent on a lease,
unless, on notice, the owner of the beasts neglects to remove
them : though it is said that such notice is not necessary
where the distress is by the lord of the fee for an ancient rent,
or by the grantee of a rent charge. See this subject argued at

large in Kemp v. Crewes, % Luttv. 1573.
If A. brings yarn to his neighbour's house to weigh, it can-

not be distrained by the lord. Noy, n. 298 : vide 15 Ed. 3.

Avowry, 2 lfi. Sue Xoy, (jS, and S. C. in Cro. Eliz. 5 \{). 5$6.
Cloth in a tailor's shop, or things delivered to persons in
exercise of their trade, cannot be distrained. 4 Term Rep. 569.
For other cases in which the property of strangers is privileged
from distress, for the sake of trade and commerce, see Francis
v. Hyatt, 3 Burr. 1498. In that case the question was,
whether a person's chariot, which stood at a common livery

stable, could be distrained for rent due from the keeper of the
livery stable ; and the court, after two arguments, appearing
to be strongly inclined in favour of the distress, the owner of
the chariot declined bringing the question to a third argument.
The goods of a third person, found on the premises, may be

distrained by the collector of the house and window tax, for
arrears under 43 G. S. c. l6l. though the goods are only bor-
rowed and the person in arrear has other goods of his own on
the premises sufficient to satisfy the arrears. 1 Maule & Set
Rep. 60\. See 1 Barn. $ d 666.
The goods of a carrier are privileged, and cannot be dis-

trained for rent, though the waggon wherein loaded is put
into the barn of a house, &c. on the road. 1 Salt:. 249.
Goods of a principal in the hands of his factor cannot he dis-

trained for rent due from the factor. 3 Brod. # Bing. 75:
6 Moo. 243 : 1 Bing. 283. Also goods sent to an auctioneer
to be sold on premises occupied by him are privileged from
distress for rent. Adams v. Grave, 1 C. cy M. 380.

If goods remain on the demised premises after a fictitious

bill of sale made of them under an execution, they are never-
theless liable to be distrained for rent. 3 Taunton, 400,

Trees grown on a nurseryman's ground, the nurseryman
being a yearly tenant, and the trees being removeable by such
tenant from time to time, are not distrainable under the
1 1 G. 2. c. 19. § 8. 8 Taunt. 742 : 3 Moo. 96.

here the servant of an ambassador did not reside in the
ambassador's house, but rented and lived in another, part of
which he let in lodgings, it was held that his goods in that
house not being necessary for the convenience of the ambas-
sador, were liable to be distrained for poor-rates, 1 Bam.

Cres. 554.

Growing crops taken on a ft. fa. } or in the hands of the
sheriff's vendee, are protected from the landlord's distress for
rent subsequently accruing. 2 B. <§• B. 362 : 5 Moore, 79

:

and see Willis, 131.

II. At what Time and Place, and, generally, in what Manner
the Distress should be made.—All distresses must be made by
day, unless in the case of damagc-feasant ; an exception allowed
lest the beasts should escape before they are taken. 1 Inst.

Jm
At common law, for rent due the last day of the term the

lessor could not distrain, because the term ended before the
rent was due. (see I Inst. 47u\) but now, hy the stat. <s A//nc

t

c. 1 4. where leases are expired, a distress may be taken, pro-

vided it be made within six months afterwards, and during the
landlord's title and tenant's possession. See 1 H. Blackst. 5 ;

where a distress of corn left on the premises under a custom,
3 D 2



DISTRESS, II. III.

was held liable to distress after the expiration of the six

months.

Where a tenant by permission of the landlord remained in

possession of part of a farm after the expiration of the tenancy,

it was held that the landlord might distrain on that part of the

farm within six months after the expiration of the tenancy, the

statute not being confined to a tortious holding over, nor to a

holding over of the whole farm. Nut Iall v. Staunton, 4 Barn.

A distress must not be made after tender of payment ; for

if a landlord corne to distrain, the tenant, before the distress,

may tender the arrears ; and if the distress be afterwards taken

it is illegal. So if the landlord has distrained and the tenant

tenders the rent before the impounding of the distress,

the landlord ought to deliver it up ; and if lie does not the

detainer is unlawful. See 1 Rep. 14-7: 2 Inst. 507. And
where cattle, distrained damage feasant, are put into a private

pound, with the intention of forwarding them to a public pound,

a tender of amends is good. 4 Bing. 230.

Distresses for services are to be on the land: but for an

amercement in a leet the distress may be taken any where

within the hundred, as well out of the land as on it, when-
ever the cattle are of him that is amerced ; for the amerce-

ment charges only the person, and not the land ; and for this

a distress may be taken in the high street. 2 Danv. Ahr.

644, 6*45. The lord cannot distrain for amercements m a

court-baron, without a prescription, though he may in the

leet: and the goods and cuttle of another may not be taken in

distress on my ground, for an amercement, &c. set upon me in

a court-lcet or court-baron. 11 Rep. 41: 12 //. ?. 13. For

services a distress cannot be taken but where the services are

certain, or may be reduced to a certainty. Co. Lit 96*

By 52 i7. 3. c. 15. no man is, for any manner of cause, to

take distresses out of his fee or in the king's highway, or in the

common street, but only the king or his officers having special

authority to do the same.

All distresses for rent must he made on the premises, by the

common law. But where a landlord conies to distrain cattle,

which he sees on the tenant's ground, if the tenant, or any

other, to prevent the distress, drives the cattle off the land, the

landlord may make fresh pursuit, and distrain them, though

if before the distress the owner of the cattle tenders his

rent, and a distress is taken afterwards, it is wrongful.

2 tmt 107, l60. By stat. 8 Anne, c. 14, if any tenant frau-

dulent lv remove goods from off" the premises, the landlord

may within five days seize such goods wheresoever found, as a

distress for the rent in arrear, unless the goods are sold for a

valuable consideration before the seizure. By stat. 11 G. 2.

c. 19. thirty days are allowed. The statute applies to goods of

the tenants only, and not to goods of a stranger. 5 Maule

# S. 38 : and see 4 Camp. 136: 1 Moo, $ MalL 175.

By § 8- of the same statute, cattle or stock upon any com-

mon appendant or appurtenant to the demised premises may
be taken for a distress.

To support a distress for damage feasant, it must appear that

the party distraining had actually got into the locus in quo

before the cattle were driven out of it. 3 Esp. 95*

The landlord may not break open a house to make a distress

;

for that is a breach of the peace. But when he was in the house,

it was held that he might break open an inner door, 1 Inst. 161 :

Comb. 17, By stat. 11 G.2. c. 19. he may, with the assistance

of a peace-officer, break open in the day-time any place, whither

the goods have been fraudulently removed and locked up to

prevent a distress, oath being lirst made in case it be a dwell-

ing-house, of a reasonable ground to suspect that such goods

are concealed therein. See 3 Comm. 11.

A distress of cattle must be brought to the common pound,

or be kept in an open place ; and if they are put into a common
pound, the owner is to take notice of it at his peril ; but if in

any other open place, notice is to be given to the owner, that

he may feed them ; and then if the cattle die for want of food,

the tenant shall hear the loss, and the landlord may distrain

again for his rent. 5 Rep. 90 : Co. Lit* 47* 96. Where one
impounds cattle distrained, he cannot justify tbe tying them in

the pound : if he ties a beast, and it is strangled, he must
answer it in damages. 1 SalL 248. If the person distraining

damagefeasant put the distress in a broken pound, and the

distress escapes, he can have no action for the same ; it is other-

wise if from a good pound, without his default, when he may
have action for the trespass. Satk. ibid.

By stats. 53 H. 3. c. 4 : 1 P. $ M. c. 12. none shall drive a

distress out of the county, on pain to be fined and amerced:

and no distress of cattle shall be driven out of the hundred

where taken to any pound, except to a pound overt in the

same county, and not above three miles distant ; nor shall any

distress be impounded in several places under the penalty of 5i

and treble damages.

By stat. 11 G. 2, c. 1J). § 10. persons distraining for rent,

may impound the distress on any convenient part of the land

chargeable with the distress.

After a distress is in the pound, it is said to he in custodid

legis, so that the owner of it hath no absolute property therein;

and therefore he cannot sell or forfeit it, nor may the same be

taken in execution, &c., but it must be as a pledge or means to

help the party distraining to his debt or duty. Co. Lit. 190

:

Finch, L. 135. Cattle distrained may not be used, because by

law they are only as a pledge, unless it he for the owners

benefit, by milking, &c. Cro. Jac. 14S.

When a distress is taken of household goods, or other dead

things, they are to be impounded in a house, or other pound

covert, &c. And if the distress is damaged, the distrainer

must answer it. Wood's Inst. 1£)1. And they are to be re-

moved immediately, except corn and hay, by stat. 2 IV, § M.

sess. 1. c. 5. But if a landlord doth not remove goods imme-

diately , but quits them till another day, during which time

they are taken away, it is not a rescous, for want of possession.

Mod. O. 215: 1 Nels. 672.

Where goods are unlawfully distrained, tHe mviur m-y

rescue them before they are impounded, but not afterwards.

Co. Lit. 47, But the safest way is to replevy, as there are

few cases in law where a man is allowed to be his own judge }

if any. If lands lie in several counties, a distress may be' made

in one county for the whole rent, Co. Lit. 154. And if B

landlord comes into a house, and seizes upon some goods lis a

distress, in the name of all the goods in the house, this is a

good seizure of all. 6 Mod. 215*

Where a man is entitled to distrain for an entire duty, he

ought to distrain for the whole at once, and not for part at one

time, and part at another. 2 Lutw. 1532. But if he distrains

for the whole, and there is not sufficient on the premises; or he

happens to mistake in the value of the thing distrained, and so

takes an insufficient distress, he, his executors, &c, may take a

second distress to complete his remedy. Cro. Eliz. 13: slat

17 Car. 2.C.7: 4 Burr. 5^0 : 1 Barn.ty A. 157-

One warrant of distress for the amount of several duties

imposed by different acts of parliament, each giving a power uf

distress, is legal- 7 Term Rep. K. B. 367*

Distresses must be proportioned to the thing distrained for,

By the stat. of Marlhridge, 52 II. 3. e. 4. if any man takes a

great or unreasonable distress for rent arrere, he shall be

heavily amerced for the same. As if the landlord distrains two

oxen for \2d. rent, the taking of both is an unreasonable

distress. 2 Inst. 407- But if there were no other distress

nearer the value to be found, he might reasonably have dis-

trained one of them; but for homage, fealty, or suit and

service, as also for parliamentary wages (when they used to be

paid) it is said no distress can 'be excessive. Bro. Ab. Misc,

291 : Prerog. 93. For as these distresses cannot be sold, the

owner, upon making satisfaction, may have his chattels agaiu.

3 Comm. 12.

III. The Remediesfor Illegal Distresses.—At common law,
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though a distress for rent or damage feasant were legal in its in-

ception, yet if there were any subsequent irregularity, the parties
became trespassers ab initio. Bac. Ab. tit. Trespass: 3 Co.
146. This is still the law as regards a distress fur damage
feasant ; but it is altered with respect to distresses for rent by
1 1 G. 2, c. 1<). ^ 1<>. which enacts that a distress for rent justly
due shall not be deemed unlawful, or the parties making it

deemed trespassers ab initio, by reason of any irregularity or
unlawful act afterwards done by such parties; but the persons
aggrieved may recover satisfaction for the damage sustained in

an action of trespass or on the case, at their election. Since this

statute trover will not lie where goods have been merely irre-

gularly sold. 1 H; B. 13. But it is otherwise where tin;

goods have been taken under a wrongful distress, such as,

since the above statute, is properly the subject of an action of
trespass. (j T. R. 298. Where the distress is illegal in its

inception, or if the person making it turns the tenant out
of possession, or continues more than five days in possession,

or sells corn before it is ripe, &e. trespass may be supported

;

but the tenant mav waive the trespass and declare in case.

1 East, 139: 3 R # A. 470 : 4 B. % A. 208: 3 Stark. 171.
So where a distress is made after tender of the rent, case as
well as trespass lies. 1 B. % C. 145 : 9 Bing. 15, If a dis-
tress is regular in other respects, trespass cannot be maintained
for an omission to appraise under the 1 1 G. 2. c. 1$). § 10:
2 Camp. 1 \ :~>

: but ease may be brought. 1 M. uf M. 172.
By stat. 2 IV $ M. c. 5. if any distress and sale be made

where there is no rent due, the owner of the goods distrained
shall recover double the value of the goods, and full costs.

Also by the common law, if a lord or other person shall
distrain several times for his service or rent, when none is in

arrear, the tenant may have an assise de sovent distress.

F. N.B.I : ii

By star. f>6 G. 3. c 88. § t&§ 17* tenants in Ireland having
paid rent to their immediate landlord, if distrained by the supe-
rior landlord, may recover damages against their immediate
landlord, and retain them out of the future accruing rent.

In an action on the case for an excessive distress, the plain

-

tiff need not prove the precise amount of rent due. I Bins:.

401. The tenant does not waive his remedy for an excessive

distress, by entering into an arrangement with the landlord
respecting the sale of the goods. 2 Bam. $ Cres. 821.
Where a party distrains for more rent than is due, and takes

only a single chattel, he is not liable to an action for distrain-

ing for more than is due, though the chattel exceed in value
the rent due, unless there were other goods of less but suffi-

cient value, 1 Moo. if Ma Ik, 172.

IV. Of the Stat tites regulating ike Sale of Distresses, $c.—
(See further as to distress, 3 Comm. 6. 14o. and in the several

abridgments, tits. Distress, Rent, and Replevin; and also Gilbert

on Replevins. See also stats. 2 W. § M. st. 1. c. 5 : 8 Anne,
c. 14: 4 G. 2. c. 28 : 11 G. 2. c. 19.)

These statutes have made great alterations in the ancient

law of distress, particularly by empowering persons who dis-

train for rent of any kind, to sell the distress for payment of

rent in arrear, if the tenant or owner fails to replevy, with suf-

ficient security, within five days after taking of the distress and
giving the tenant notice of the cause : in this case the con-

stable is bound to assist ; the goods are to be appraised by two
sworn appraisers, and the overplus, if any, left 111 the constable s

hands for the use of the owner. This improvement of the

remedy by distress was first introduced by stat. 2 IV. cf M. c. 5.

with respect to rents due on demise, or contract; and after-

wards, by stat. 4 G. 2. c. 28. was extended to rents-seek, rents

of assise, and chief-rents. Before these two statutes, the

remedy by distress was very imperfect ; for the distress was
merely taken nomine poena:, to compel satisfaction, and could

not be sold or used for the profit of the person distraining.

By stat. 11 G. 2. c. 19. § 10. persons may secure distresses

lawfully taken, and sell them upon the premises, in like manner

' as may be done off the same, by 2 IV. $ M. sess. 1. e. 5. And
any persons may go to and from the premises to view, ap-

j

praise, buy, or take away the goods of the purchaser; and if

a rescous be made of the distress, the persons aggrieved shall
have the remedy given by the last-mentioned statute.
By 56 G. 3. e. 88. as amended by 58 G. 3. c. 39. the powers

of distress on corn, &c. growing, given in England by stat.

11 G. 2. c. 19* are extended to Ireland : and other provisions are
made for the recovery of tenements from tenants absconding,
overbold ing, and guilty by default.

By stat. 27 G. 2. c. 20. justices of peace, in all cases, where
they are empowered to levy penalties by any act of parliament,
are, in their warrants of distress, to limit a time for the sale of

the goods : the constable making such distress may deduct the
reasonable charges of detaining, keeping, and selling such dis-

tress., out of the money arising by the sale; and the overplus,
if any, after such charges, and also the penalty or sum of
money, shall be fully paid, shall be returned to the owner of
the goods distrained ; and the constable, if required, shall show
the warrant to the party whose goods are distrained, and sufler

a copy thereof to be taken.—This act not to alter or repeal the
stats. 7 and 8 W. 3. c. 34. and 1 G. 1. c. 6. relating to Distresses
on Quakers for Tithes and Church Rales.

By stat, ,07 G. 3. c. <K>. regulations are made for restraining

the charges of distresses for rent not exceeding 20/., and
persons aggrieved may be relieved by one justice of peace, who
shall adjudge the party transgressing to pay treble the amount
received by him contrary to the act. The charges allowed are

—for levying the distress, 3s. ; for man in possession, 2s. 6d.

a day ; for advertisements (if any) 1 Os. ; for appraisement, 6d.

per pound on the value of the goods; for catalogues, sales,

commission and delivery of the goods, Is, per pound on the net
produce of the sale.

The provisions of the above act arc now extended by 7 and 8

G. 4. c, 17. to distresses for all taxes, rates, or assessments, not
exceeding 20/. See tits. Avowry, Replevin, Recaption, Rescous.

Distress of the King. By the common law no subject

can distrain out of his fee or seigniory, unless cattle are driven
to a place out of the fee, to hinder the lord's distress, &c. But
the king may distrain for rent service, or fee-farm, in all the
lands of the tenant wheresoever they be, not only on lands
held of himself, but of others, where his tenant is in actual
possession, and the land manured with his own beasts, &c.
2 Inst. 132; 2Danv.Abr. 6*3.

DISTRESSES, were pledges taken by the sheriff from
those who came to fairs, for their good behaviour: which, at

the end of the fair, or mercat, were delivered back, if no harm
was done. Scotch Diet.

DISTRIBUTION of intestate estates; see tit. Executor.

DISTRICTIONE SCACCARII. The stat. 51 H. 3, st. 5.

as to distresses in the Exchequer for the king's debt.

DISTRICT, dislrictus.] A territory, or place of jurisdic-

tion ; the circuit wherein a man may be compelled to appear

;

also the place in which one hath the power of distraining : and
where we say liars de son fee, out of his fee, it has been used
for extra districtum suum* BriL c. 120.

DISTRINGAS. A writ directed to the sheriff, or other
officer, commanding him to distrain a man for a debt to the
king, &c, or for his appearance at a day affixed. There is

a great diversity of this writ ; which was sometimes of old

called constringas. F. X. B. 138. There is also a distringas

against peers and persons entitled to privilege of parliament,
under stat. 10 G. 3. c. 50. by which the effects (in law called

the issues) levied may be sold to pay the plaintiff's costs. And
it has been held that this statute extends to all writs of dis-

tringas. 5 Burr. 2726. See tits. Process, Parliament (pri-

vilege of). In detinue after judgment, the plaint iff may have
a distringas to compel the defendant to deliver the goods, by
repeated distresses of his chattels. 1 Ro. Ab. 737 : Rail.
Entr. 21f>. By the uniformity of Process Act, 2 Will. 4. c. 3£L
the appearance of a defendant may be enforced by distringas.
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in case a defendant eannot be served with a writ of summons.

See § S. and Tidd on the Uniformity of Process. Act, p. 11.

Distringas Juhatohes. A writ directed to the sheriff,

to distrain upon a jury to appear; and return issues on their

lands? &c. for non-appearance. Where an issue in fact is

joined to be tried by a jury, which is returned by the sheriff

in a panel upon a venire facias for that purpose, thereupon

there goes forth a writ of distringas juralor' to the sheriff

commanding him to have their bodies in court, &c. at the

return of the writ. 1 Lil. Abr. 483. The writ of distringas

jur' ought to be delivered to the sheriff so timely, that he may
warn the jury to appear four days before the writ is returnable,

if the jurors live within forty miles of the place of trial, and

eight days if they live farther off. Ibid. 484. There may
be an alias, or pluries distringasjur

9

where the jury doth not

appear. See tits. Jury, Trial.

Distringas kuper Vicecomitem. See tit. Venditioni

Exponas.

DISTURBANCE is usually a wrong done to some incor-

poreal hereditament, by hindering or disquieting the owner in

his regular and lawful enjoyment of it. Finch, L. 1 87. Black-

stone enumerates five kinds of this injury, viz,—J. Dis-

turbance of franchises. 2. Disturbance of common. 3. Dis-

turbance of way* 4. Disturbance of tenure* 5. Disturbance

of patronage*

1. Disturbance of franchises happens when a man has the

franchise of holding a court-leet, or keeping a fair or market*

of free warren, of taking toll, of seizing waifs or strays, or

(in short) any other species of franchise whatsoever ; and he is

disturbed or incommoded in the lawful exercise thereof.

2. Disturbance of common is where any act is done, whereby

the right of another to his common is incommoded or dimi-

nished. As where one> who is not a commoner, puts cattle

upon a common, and thereby robs the cattle of those who are

of their respective shares of the pasture. Or if one who has a

right of common puts in cattle winch are not commonable, as

hogs and goats, or surcharges it by putting more cattle therein

than the herbage will sustain, or the party is entitled to do,

3. Disturbance of ways happens when a person, who has a

right to a way over another's ground, by grant or prescription,

is obstructed by enclosures, or other obstacles, or by ploughing

across it, by which means he cannot enjoy his right of way, or,

at least, not in so commodious a manner as he might have

done.

4. Disturbance of tenure was where there was a tenant at

will of any lands and tenements, and a stranger, either by

menaces or threats, or by unlawful distresses, or by fraud and

circumvention, or other means, contrived to drive him away, or

inveigled him to leave his tenancy. This the law construed to

be a wrong and injury to the lord, and gave him a reparation

in damages against the offender by a special action on the case,

Hal Anal. c. 40: 1 Roll. Abr. 108.

5. Disturbance of patronage is a hindrance or obstruction of

a patron to present his clerk to a benefice, and is by far the

most considerable of the whole.

See further, 3 Comm. c. 16; and tits. Advowson, Com?non

Franchise, Tenure, Ways.
DISTURBER. If a bishop refuse or neglect to examine

and admit a patron's clerk, without good reason assigned, or

notice given,, he is styled a disturber by the law, and shall not

have any title to present by lapse ; for no man shall take ad-

vantage of his own wrong. 2 Roll Abr. 369: 2 Comm. 278.

DITTAY. A Scotch word introduced into our statute

law since the union of England and Scotland. It is a term

of art, and signifies the manner of proceeding against a cri-

minal in the Court of Justiciary. There is likewise a brief or

writ of Dittay, directed from the justice to the sheriff the form

whereof may be seen in Skene de verb, signif. v. Iter, where
is shown at large the manner of proceeding by dittay. Terms
de la Ley.

DIVERSITY OF PERSON, is a plea by a prisoner in bar

of execution, alleging that he is not the same as was attainted *

upon which a jury shall be immediately impanelled to try the

collateral issue thus raised, viz. the identity of his person;' and
not whether he is guilty or innocent ; for that has been decided

before. 4 Comm. 3<)6.

DIVIDEND in the Exchequer, is taken for one part of

an indenture. Stat. 1 0 Ed. 1 . c. 11-

Dividknd of Stocks. A dimdable proportionate share

of the interest of stocks erected on public funds ; as the Bank,
South Sea, and India stocks, &c. See tit. Funds.

DIVISA, hath various significations ; sometimes it is used

for a device, award, or decree ; sometimes for devise of a por-

tion or panel of lands, &e. by will ; and sometimes it is taken

for the bounds or limits of division of a parish or farm, &c, as

divisas peramhularc, to walk the bounds of a parish ; in which

sense it has been extended to the division between counties,

and given name to towns, as to Devises, a town of Wilt-

sbire, situate on the confines, the division of the West Saxon

Mercian kingdoms. Leg. II. 2. c« 9: Leg. Ince, c. 44: Le^
H. 1. c. 57: Cowcl
DIVORCE, divortiumj a divertendo.'] The separation of

two, de facto married together, made by law; it is a judg-

ment spiritual ; and therefore, if there be occasion, it ought

to be reversed in the spiritual court. Co. Lit. 335. And,

besides sentence of divorce, in the old law, the woman divorced

was to have of her husband a writing called a bill of divorce,

which was to this effect : viz. I promise that hereafter I will

lay no claim to thee, Sec. See tit. Baron and Feme, III. 2.

VI. and particularly XI. See also tit. Marriage, sn&Bac.AL

tit. Marriage and Divorce; (7th edit.)

There are many divorces mentioned in our books; as causa

prajcontracfus; causa frigidatus ; causa consanguinitaiis; causa

ajfinitatis; causa professionis, &c. But the usual divorces are

only of two kinds, i. e. a mensa et thoro, from bed and board;

and it vinculo matrimonii, from the very bond of marriage. A
divorce a mensa et thoro dissolveth not the marriage, for the

cause of it is subsequent to the marriage, and supposes the

marriage to be lawful tins divorce may be by reason of adul-

tery in either of the parties, for cruelty of the husband, &c,

And as it doth not dissolve the marriage, so it doth not debar

the woman of her dower, or bastardise the issue, or make void

any estate for the life of husband and wife, &c. Co. LiL235:

3 Inst. 89 : 7 Rep. 43. The woman under separation by this

divorce must sue by her next friend ; and she may sue her

husband in her own name for alimony. Wood's Inst. 62.

A divorce a vinculo matrimonii, absolutely dissolves the

marriage, and makes it void from the beginning, the causes of

of it being precedent to the marriage ; as prweoniraci with

some other person, consanguinity or affinity, within the Le~

viticai degrees, impotency, impuberty, &c. On this divorce

dower is gone ; and if, by reason of precontract, consan-

guinity, or affinity, the children begotten between them are

bastards. Co. Lit. 335 : 9 Inst. 93. 6SJ. But in these divorce?,

the wife, it is said, shall receive all again that she brought

with her, because the nullity of the marriage arises through

some impediment ; and the goods of the wife were given for

her advancement in marriage, which now ceaseth ; but this is

where the goods are not spent ; and if the husband give them

away during the coverture, without any collusion, it shall bind

her; if she knows her goods unspent, she may bring action

of detinue for them ; and as for money. &c. which cannot 1

1

e

known, she must sue in the spiritual court. Dyer, 62: Nw
Abr. 675. This divorce enables the parties to marry again.

Rut in the other cases, a power for so doing must be obtained

by act of parliament,
, ,

Where lands were formerly given to husband and wife, and

the heirs of their bodies infrank marriage ; if they had been

afterwards divorced, the wife was to have her whole lands

;

and by divorce an estate tail of baron and feme, it is said, may

be extinct Godb. 18. After a sentence of divorce is given in

the spiritual court causa precontract us, the issue of that marriage
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shall be bastards, so long as the sentence stands unrepealed ;

and no proof shall be admitted at common law to the contrary-
Co. Lit. 235 : 1 Nels. 6?4, In such case issue of a second
marriage may inherit until the sentence is repealed. 2 Leon.
207. If after a divorce a meftsa et thoro cither of the parties,

the other being living, marry a third person, such marriage is a
mere nullity ; and by sentence to confirm the first contract,
she and her first husband become husband and wife to all

intents, without any formal divorce from the second. 1 Lean.
173. Also on this divorce, as the marriage continues, marrying
again while either party is Jiving hath been held to be bigamy
within the stat. 1 Jac. c. 11. Cro. Car. 333 : 1 Nek 674-.

A divorce for adultery was anciently a vinculo matrimonii;
and therefore, in the beginning of the reign of Queen Eliza
beth, the opinion of the church of England was, that after a
divorce for adultery, the parties might marry again ; but in

Foliamhe's case, //. 44 Eliz. in the Star-Chamber, that opinion
was changed; and Archbishop Bancroft, by the advice of
divines, held, that adultery was only a cause of divorce d mensa
et thoro. 3 SalL 138.

By the Scotch law divorces a vinculo matrimonii may be
obtained on the ground of adultery, and the Scotch courts
grant such divorces to dissolve marriages solemnised in England;
but it is held by the English judges, that if a man, married
in England, ohtains such a divorce and then marries again, he
is guilty of bigamy. Rex v. Lolley, Russ. Ry. 237 : 1 Russell
on Cri. 190.

Sentence of divorce must be given in the life of the parties,

and not afterwards ; but it may be repealed in the spiritual

court, after the death of the parties. Co. Lit. 33. 244: 7 Rep.
44 : 5 Rep. 98. Upon the divorce of a man and his wife,
equity will not assist the wife in recovering dower, at the hus-
band's death, but shall leave her to the law ; neither ought
the spiritual court to grant her administration, she not being
such a wife as is entitled to it ; nor will the Chancery decree
her a distributive share. Prcccd. Chanc. Ill, 112.

Divorces a vinculo matrimonii arc usually obtained by act of
parliament. For this purpose it is necessary that on the
petition for the bill to the House of Lords (where such bill

usually originates) an official copy of the proceeding, and del 3-

nitive sentence a mensa ct thoro, in the ecclesiastical courts, at
the suit of the petitioner, shall be delivered at the bar on oath.

Upon the second reading of the bill the petitioner must attend
the house to he examined at the ban if the house think fit

whether there is any collusion respecting the act of adultery,

or the divorce, or any action for crim. con., and whether the
wife was living apart from her husband under articles of sepa-

ration. Evidence must be given, in the committee of the
House of Commons, on the bill, that an action for damages
has been brought against the seducer, and judgment for the
plaintiff had thereon; or a sufficient reason given why such

*utuLi, luamii^t: ui nit uueuuing party to then
guilt or any other, and it ought not to do so;
land's Ntmlia> Sacrce, published in 1801, 1821, at

generally omitted. It was carried into eff^t ifflty in one very
obnoxious case, where the marriage of the offending parties
was

i

otherwise liable to prohibition, on account of Us coming
within the line of the forbidden degrees. The acts merely
contain a clause, expressly enabling the complaining party to
marry again; but this does not preclude the legality of the
future marriage of the offending party to their associate in

Sec Dr. Ire-
and 1830.

LHJCRL 1 ,
or DOGGET. A brief writing on a small piece

of paper or parchment, containing the effect of a greater writing,
JVest. Symbol, par. 2. § 10(). And when rolls of puhmeids
are brought into C B. they are docketted, and entered on
the docket of that term ; so that upon any occasion you may
soon find out a judgment, by searching these dockets, if you
know the attorney's name. Stat. 4 and 5 W. $ M. c. 20. It
appears by the Report of the Committee, 26th Feb. 1 800, that
the doeket rolls or docket of records at Westminster, commence
as follows those of the chief prothonotary about the time of
Edward VL, those of the second prothonotary in the 1st of
Henry VIII., and those of the third prothonotary in the 2d of
Elizabeth. See tit. Judgments. Exemplification of decrees in
Chancery and commissions of bankruptcy, are also docketted.
DOCKS. When the private property of docks is, by con-

sent of the owners, invested with a privilege or interest for the
benefit of the public, the owner can no longer deal with it as a
private property onlv, but must hold it subject to the rights of
the public. 12 E. R. 521.

So as to particular points arising on the construction of the
West India Dock Act, 9 E. R. 165 : 8 E. R. 16 : 5 E. R. 1 15*
1 1 E. R. 533.

As to the Liverpool Docks see 1 1 E. R. 675 ; 2 Taimt 07 •

12 E. R. 439 : 5 M. cf S. 328 ; 8 Price 180.
As to the London Docks, 12 E. R. 47<).

As to the Bristol Docks, 12 E. R. ±29.
As to the Commercial Docks see 50 G. 3. c 207. 10 Bam

$ C. 283.

DOCUMENTS, belonging to any court of record or
equity, stealing, or, for any fraudulent purpose, taking
away, or obliterating, injuring, or destroying, is a misde-
meanor, and punishable by transportation, iinc, and imprison-
ment, &c. by stat 7 and 8 G. 4. c. 29. §21. See tit. Larceny.
DOGS. The law takes notice of a greyhound, mastiff dog,

spaniel, and tumbler ; for trover will lie for them. Cro. Elfx.
125 : Cro. Jac. 44. A man hath a property in a mastiff, and
where a mastiff falls on another dog, the owner of that dog
cannot justify the killing the mastiff; unless there was no

action was not brought or judgment obtained. See the stand-

ing orders of the two houses.

The first bill of this sort appears to have passed in the reign

of Edward VI., from which period to the Revolution few, if

any, are to be found. Since 12 J\\ $ M. there has been 150, and
above 70 since the commencement of the present century. The
commissioners appointed by Henry VIII. and Edward VI. for

reforming the ecclesiastical law, in their elaborate report, re-

commend divorces d mensa et thoro to be abolished, and com-
plete divorces to be allowed for adultery, desertion, bad treat-

ment, &c, the innocent party to be allowed to marry again, the

offending party to be punished by banishment or imprisonment.

When this reformation failed, the practice of divorce bills

originated. See Reformatio Legum Ecclcsiasficarum, 1640:

Gibsons Cud. J. E, )k niH) : Ihtrnet's Hist. Rcf. 11 . p. 315.

An order was made (about 1 80*1 or 1810) by the House of

Lords, that in any bill of divorce on account of adultery a

clause should be inserted prohibiting the marriage of the offend-

ing parties with each other, as a rule of infamy upon them ; but

the rule has not been enforced, and the clause is now very

other way to save his dog, as that he could not take off the
mastiff, &c. 1 Sound. 84: 3 Salk. 13Q. The owner of a dog
is bound to muzzle him if mischievous, but not otherwise ; and
if a man doth keep a dog that useth to bite cattle, &c, if after
notice given to him of it, or his knowing the dog is mischievous,
the creature shall do any hurt, the master shall answer for it.

In case for injury by a clog, accustomed to bite mankind, it is

not necessary that the defendant should be the owner, if he
harbours it, or suffers it to remain about his premises.
M'Kone v. Wood, 5 C. $ P. 1 : Cro. Car. 254. 487 : Stra. 1264.
See tits. Action, Trespass.
By stats. 7 and 8 G. 4. c. 29. § 31. if any person shall steal

any dog, or any beast or bird ordinarily kept in a state of con-
finement, not being the subject of larceny at common law, being
convicted thereof before the justices, they shall pay over and
above the value of the animal a sum not exceeding 20/. ; and
upon a second conviction be committed to the common gaol, or
house of correction, to hard labour not exceeding twelve
calendar months, and if a male may be once or twice publicly
or privately whipped. By § 32. persons found in possession
of a stolen dog, or beast, or bird, or the skin or plumage
thereof (knowing the same to have been stolen), arc liable to
the like punishment.

It seems to be a misdemeanor indictable to let a mastiff or
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other dog, go in the street unmuzzled, especially if it be a

furious one, and accustomed to bite. See Burn. Nuisance, I. :

3 ChitL C L. 6'43: flww. 4" *• 303 *

By 1 and L> IV. 4*. c. 32. § 13. gamekeepers appointed under

the act are empowered, within the limits of their manors, to

seize, for the use of the lords thereof, all dogs that shall be used

for killing game by any person not authorized to kill game ior

want of a certificate.

Dogs form one among the many articles, for keeping of

which" a tux is, levied on the possessor. See this Diet. tit.

Taxes*
The manifest deprchcnsion of an offender

a forest, when he is found drawing after a

of a hound led in his hand ; or where a

ild beast, by shooting at

DOG-DRAW.
against venison in

deer by the scent

person hath wounded a deer, or w
him, or otherwise, and is caught with a dog drawing after him

to receive the same. Manwood.par. 2. c. 8, See tit. Forest.

DOGGER. A light ship or vessel, as a Dutch dogger,

&c; Stat. 31. Ed. 3. c. I. and dogger fish are fish brought in

ships, Stat. ibid.

DOGGER-MEN. Fishermen that belong to dogger ships.

DOITKIN, or DOIT, was a base coin of small value, pro-

hibited by the stat. 3 H. 5. c. 1. We still retain the phrase,

in common saying, when we would undervalue a man, that he

is not worth a doit. See tit. Coin.

DO LAW, facere legem.'} Is the same with to make law.

Stat. 23 H, S. c. 14.

DOLE, dola.~] A Saxon word, signifying as much as pars

or ]x>rtio in the Latin ; and anciently where a meadow was

divided into several shares, it was called a dole meadorv.

4 Jac. I.e. 11. Sec Dolus.

DOLEFISH, seems to he the share offsh which the .fisher-

men yearly employed in the north seas do customarily receive

for their allowance. Stat. 35 H. 8. c. 7-

DOLG-BOTE, SaxT] A recompence or amends for a scar

or wound. Sax. Die. LL. Aluredi Reg. c. 22.

DOLLAR. A piece of foreign coin, passing for about

As. 6d. Lex MercaL And see Foreign Coin.

DOM-BEC or DOM-BOC, Sax.~] See Dome-hook.

DOME or DOOM, from the Sax. dom.] A judgment,

sentence, or decree. And several words end in dom, as king-

dom, earldom, &c, from whence they may be applied to the

jurisdiction of a lord, or a king. Hon. Angl. torn. foL 1.

284.
DOME-BOOK, liber jtulkiaUs.~] A book composed under

the direction of Alfred, for the general use of the whole king

dom, containing the local customs of the several provinces of

the kingdom. This book is said to have been extant so late as

the reign of Edward IV. hut it is now lost. It probably con-

tained the principal maxims of the common law, the penalties

for misdemeanors, and the forms of judicial proceedings. Thus

much at least may be collected from the injunctions to observe

it which were found in the laws of Edward the Elder, son of

Alfred, c. 1. See also Leg. Ince. c. 2% and Spelm. in verb.

Dombec. The book was compiled by Alfred for the use of the

court baron, hundred and county court, the court leet, and

sheriff's toum. See 1 Comm. 64<; 4 Comm. 411. See post

Domesday.
DOMESDAY, or DOMESDAY-BOOK; liberjudiciarius,

vel censualis Anglia?.~\ A most ancient record, made in the

time of William I. called the Conqueror, and now remaining

in the Exchequer fair and legible, consisting of two volumes,

a greater and a less ; the greater containing a survey of all the

lands in England, except the counties of Northumberland,

Cumberland, Westmoreland, Durham, and part of Lancashire,

which it is said were never surveyed ; and excepting Essex,

Suffolk, and Norfolk, which three last are comprehended in the

lesser volume. There is also a third book, which differs from

the others in form more than in matter, made by the command
of the same king. And there is a fourth book kept in the

Exchequer, which is called Domesday, and, though a very

large volume is only an abridgment of the others. Likewise a

fifth book is kept in the Remembrancer s office in the Exchequer,

which has the name of Domesday, and is the very same with

the fourth, before mentioned. Our ancestors had many dome-

books. King Alfred had a roll which he called Domesday;

and the Domesday book made by William L referred to the

time of Edward the Confessor, as that of King Alfred did to

the time of Ethclred. See ante Dome-book. The fourth book

of Domesday, having many pictures, and gilt letters in the

beginning, relating to the time of King Edward the Confessor,

led the author of the notes on FitzherberCs Register into a

mistake in p. 14. where he tells us that liber domesday/actus

foil tempore regis Edivardi.

The book of Domesday was begun by five justices, assigned for

that purpose in each county, in the year 1081, and was finished

a una 1 OS G. And the quc st ion whe ther land s are a ncieni de-

mesne or not is to be decided by the Domesday of William L

from whence there is no appeal ; and it is a book of that

authority, that even the Conqueror himself submitted some

cases, wherein he was concerned, to be determined by it* The

addition of day to this Dome-book was not meant with any

allusion to theJhtal day ofjudgment, as most persons have con-

ceived, but was to strengthen and confirm it, and signitieth

the judicial decisive record or book of dooming judgment and

justice. Ihtmmond's ArnwV, Camden calls this b< ok Gulietmi

Librum QensiuMem, the Tax-bmk of King William, and it was

further called Magna Rolla Winton. See the printed copy of

Domesday-book, p. 332. (6.) There is an ancient roll in

Chester Castle, called Domesday- roll. Bbunl. At York,

Worcester, and other cathedrals, their registers or chartularics

an; called Dnmesday-books. A transcript of the Domesday-

book of William I. has been made, and printed, by which it

has been rendered more familiar to our antiquaries and his-

torians. See Spelm. in verb. Domesdei, and this Diet, tit

Tenures, II.

DOMES-MEN. Judges or men appointed to doom, and

determine suits and controversies, hence Mg deme, I deem, or

judge. Suitors in a court of a manor of ancient demesne, who

are judges there. Vide Days-men*
DOMICELLUS. An obsolete Latin word, anciently given

as an appellation or addition to the king's natural sons in

France, and sometimes to the eldest sons of noblemen there,

from whence we borrowed these additions, as several natural

children of John of Gaunt, Duke of Lancaster, arestikddwtt-

celli by the charter of legitimation. 20 R. 2. But according

to Thorn the domicelli were only the better sorts of servants in

monasteries.

DOM ICILE. The place where a man has his home. Sec

tit. Alien. Personal property follows the person of the owner,

and on his decease must de distributed according to the law of

the country in which he was domiciled at the time of his death,

and not according to the law of the country where such pro-

perty is situate. Bruce v. Bruce, 2 Bos.fy Pul 2-2f). See tit-

Executor.

Where a native of Scotland domiciled in England, having

personal property only, executed, during a visit to Scotland,

and deposited there, a* will, prepared in the Scotch form, and

died in England, it was held that the will was to be construed

according to English law. 2 Sim. Rep. h
J
-

The residence of a partv for forty days constitutes a domicile

as to jurisdiction in Scotland. When there are two hoim,

which appear equally entitled to the appellation of domicile.

the person is liable to both jurisdictions ; but a person may
1

, ii."* ii* —~— in which
have no domicile, as a soldier or travelling merchant, lir

case a personal citation renders him subject to the jurisdiction

of the judge within whose jurisdiction he is cited. iWI

Scotch Law Diet. .

The domicile of origin, which arises from birth arid con-

nexions, remains till clearlv abandoned and another ta^n
" ?

the case of Lord Soroerville, who had two acknowledged floim-

ciles, the family seat in Scotland and a leasehold house m
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London, the former, which was the domicile oforigin, prevailed,
5 V&+ 750, And see Huber de conflictu legum. An acquired
domicile is not lost by mere abandonment, but continues till a
subsequent domicile is acquired. 5 Madd. 379.A British subject domiciled abroad must conform in his
testamentary acts to the formalities required bv the for domicilii
Iherefore two codicils to the will of a British subject resident
and naturalized in the Portuguese dominions, disposing solely
of money in the English funds, but not executed according to
the Portuguese law, were refused probate. Hanky v. Bernes
$ Hag, 373.

DOMIGERIUM, is sometimes used to signify danger; but
otherwise, and perhaps more properly, it is taken for power
over another; suh domigerio alicujus pel manu esse. Bract,
tih. 4. tract. I.e. 10.

DOM IN A. A title given to honourable women, who
anciently in their own right of inheritance held a barony
Paroch. Anita.

DOMINANT TENEMENT. A term used in the Scotch
law m the constitution of servitudes, and means the tenement
or subject in favour of which the service is constituted, as the
tenement over which the servitude extends is called the servient
tenement. Bell's Scotch Lam Diet.
DOMINICA IN RAMIS PALMA RUM. Palm Sunday.
Dominium Dihkctum and Dominium Utile, are terms

by which the rights of the superior and vassal are distinguished
in the Scotch law. The right of superiority is termed the
dominium directum, as being the highest and most ancient of the
town. The vassal's right is termed the dominium utile, he-
cause under it he enjoys the whole fruits and produce of the
estate.

DOMINUS. This word prefixed to a man's name, in
ancient times, usually denoted him a knight, or a clergyman

;and sometimes a gentleman, not a knight, especially a ford of
a manor.

Dominijs Litis, in the civil law, an advocate who after
the death of his client prosecuted a suit to sentence for the
executor's use*

DOMO REPARANDA, is a writ that lav for one against
his neighbour, by the fall of whose house he feared a damage
and injury to his own. Reg. Grig. 153.
DOMUS CONVERSORUM. An ancient house built or

appointed by King Henry III. for such Jews as were con-
verted to the Christian faith; but King Edward III, who
expelled the Jews from this kingdom, deputed the place for
the custody of the rolls and records of the Chancery. See Rolls.
DOMUS DEL The hospital of St. Julian, in South-

ampton, so called. Mon. Angi. torn. 2. 440. A name applied
to manv hospitals.

DONATIO CAUSA MORTIS, A gift in prospect of
death ; a death-bed disposition ; viz. when a person in his last
sickness, apprehending his dissolution near, delivers or causes
to he delivered to another, the possession of any personal goods,
to he kept in case of his decease. To constitute a donatio mortis
causa the transaction must first possess the requisites of a gift
of a chattel, to which, when made by parol delivery is essen-
tial to pass the property in it from the donor to the donee.
2 B. $ A. 551* There must be a delivery of possession to
the donee, or to a third person in trust for him; which pos-
session must continue uninterrupted to the time of the donor s

death. % Marsh. 532 : J Taunt. 224.
in this respect our law differs from the civil law, which did

not require delivery.

The civil law admitted donations mortis causd for other
reasons than the fear of approaching death; as where a man
about to set forth on a long journey or voyage, and contem-
plating the perils of the way, was desirous of making a con-
ditional gift of his property, to take effect in favour of some
relative or friend in case he died, but to be resumed should he
escape the threatened danger. But the law of this country
recognises no other cause than the apprehension of death ; and

the donatio mortis causa must be made in the last illness of the
donor. 1 Fes. Jan. 546. For if the gift be without reference
to death it is an absolute gift, 2 /'V*. l ] J . And the refer-
ence to death must be either by words of the donor, or from
the circumstances under which he makes the gift, as where he
is in extremis. 2 Sivanst. Q2.

Also by the civil law any kind of property might be the
subject of a donatio mortis causa; as, a farm, a house, a slave,
a horse, or other chattel, bond for money, &c. But the law of
England restricts such donations to personalty. Chores in
action (with the exceptions hereinafter noticed) cannot be the
subject of a donatio mortis causa. As, for instance, a note (not
being a cash note, or payable to bearer), 3 P. W. 356; or
receipts for South Sea annuities. Ward v. Turner, 2 Ves. 431.
It has been held, however, that there may be a donatio mortis
causa of a bond, 3 : 3 Madd. 184 : and of a mortaiae.
J Btigh, N. S. 527-

There are several other points on which the civil law differs
from^the law of this country. By the former a donatio mortis
causa might be made either in writing or by parol; by the
latter it can only be made by parol. By the former five' wit-
nesses \vere requisite to establish the validity of such a gift

;

by the latter no particular number is required. By the former
the gift was considered in the nature of a legacy; but by the
latter it need not be proved in the ecclesiastical courts.
1 P. W. 442.

In some particulars the civil law and the law of England
agree. Both permit a wife to receive a donatio mortis causa
from her husband. By both the gift may be recalled should
the donor repent ; is revoked by the death of the donee before
the donor ; and is liable to the debts of the latter.

DONATIVE, donativum.^ Is a benefice merely given and
disposed of by the patron to a man, without cither presentation
to, or institution by, the ordinary, or induction by his order.
F. N. B. 35. Donatives are so termed, because thev began
only by the foundation and erection of the donor. The ting
might of ancient time found a church or chapel, and exempt
it from the jurisdiction of the ordinary; so he may by his
letters patent give licence to a common" person to found such
church or chapel, and make it donative, not presentable ; and
that the incumbent or chaplain shall be deprived by the founder
and his heirs, and not by the bishop; which seems to be the
original of donatives in England. See 2 Comm. 22. and this
Diet, tit, Advowson.

In the case of a donative the party is in full possession im-
mediately on the nomination, and may maintain an action for
money had and received against any person who receives the
profits. 1 Term. Rep. K. B. 403.
When the king founds a church, &c. donative, it is of course

exempted from the ordinary's jurisdiction, though no parti-
cular exemption is mentioned ; and the Lord Chancellor shall
visit the same : and where the king grants a licence to any
common person to found a church or chapel, it may be donative,
and exempted from the jurisdiction of the bishop so as to be
visited by the founder, &e, Co. Lit. 134: 2 Roll. Ahr. 230.
The resignation of a donative must be to the donor or patron,
and not tp the ordinary; and donatives are not only free from
all ordinary jurisdiction, but the patron and incumbent may
charge the glebe to bind the successor; and if the clerk be dis-
turbed, the patron may bring quare impedit, &e. Also the
patron of a donative may take the profits thereof when it is
vacant Co. Lit. 344 : Cro. Jac. 63.

If the patron of a donative will not nominate a clerk, there
can be no lapse, hut the bishop may compel sudi patron to
nominate a clerk by ecclesiastical censures; for, though the
church is exempt from the power of the ordinary, the patron
is not exempted ; and the clerk must be qualified like unto
other clerks of churches, no person being capable of a donative,
unless he be a priest lawfully ordained, &c. Yelv. 6l Stat
14 Car. 2, c. 4: 1 Lill. 488,
There may be a donative of the kings gift with cure of

3 L
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souls, as the church of the Tower of London is ; and if such

donative be procured for money, it will he within the statute

of simony. Mich. 9 Car. B. R. A parochial church may be

donative", and exempt from the ordinary's jurisdiction. Godolph.

262. The church of St. Mary-le-bone, in Middlesex, is do-

native, and the incumbent being cited into the spiritual court,

to take a licence from the bishop to preach, pretending that it

was a chapel, and that the person was a stipendiary ; it was

ruled in the King's Bench that it was a donative ; and if the

bishop visit the court of B. It. will grant a prohibition, 1 Mod.

go : 1 Nels. Abr. fi76\

If a patron of a donative doth once present his clerk to the

ordinary, and the clerk be admitted, instituted, and inducted,

then the donative ceaseth, and it becomes a church presenta-

tive. Co. Lit. 344. But when a donative is created by letters

patent, by which lands arc settled upon the parson and his

successors, and he is to come in by the donation of the king

and his successors ; in this case, though there may be a pre-

sentation to the donative, and the incumbent come in by

institution and induction, yet that will not destroy the dona-

tive* 2 Salk. o4t.

How far the nature of a donative is changed by having been

augmented by Queen Anne's bounty, see 1 X. R. 3[)7.

All bishopricks being of the foundation of the king, they

were in ancient time donative. 3 Rep. 15. See tit. Bishop.

Donatives have two peculiar properties ; one, that the pre-

sentation docs not devolve to the king as in other livings when
the incumbent is made a bishop. Ca. Pari. 1S4.—The other,

that a donative is within the statute of pluralities, if it be the

first living ; but if a donative be the second benefice taken

Without a dispensation, the first would not be void ; for the

words of the statute are instituted and inducted to any other,

which are not applicable to donatives. 1 Wood, 330, And
therefore it seems if donatives are taken last they may he held

with anv other preferment.

DONIS, Statute de. The statute of West. 2. viz. 13 Ed. 1,

c. 1 . called the statute de donis conditionalibus. This statute

revives, in some sort, the ancient feodal restraints which were

originally laid on alienations; by enacting, that from thence-

forth the will of the donor be observed, and that the tenements

so given (to a man and the heirs of his body) should at all

events go to the issue, if there were any, or if none, should

revert to the donor. See 2 Comm. 12. and this Diet. tits.

Estate Tail, Limitation.

DONOR and DONEE. Donor is he who gives lands or

tenements to another in tail, &c. ; and the person to whom
given is the donee.

DORTURE, dormitorium. The common room or chamber,

where all thefrj/ars, or religious of one cottverd slept and lay

all night.

DOSSALE. Hangings of tapestry. Mat. Par.

DOTE ASSIGNANDA. Is a writ that lay for a widow,

where it was found by office that the king's tenant was seised

of lands in fee, or fee-tail at the day of his death, and that he

held of the king in chief, &c. In which case the widow came

into the Chancery, and there made oath, that she would not

marry without the king's leave ; whereupon she had this writ

to the escheator, to assign her do?ver, &c. But it was usual to

make the assignment of the dower in the Chancery, and to

award a writ to the eschcator, to deliver the lands assigned

unto her. Stat. 15 Ed. 4. c. 4 : Beg, Grig. 297 : F. N, B. 26.

See tit. Dower.
DOTE UNDE NIHIL HABET. A writ of dower that lies

for the widow against the tenant, who bought land of her hus-

band in his life-time, whereof he was solely seised in fee-simple

or fee-tail, and of which she is dowable, F. N. B. 147*

See the law and form of the writ in Booth's Real Actions, 1 66,

and Roscoe on Real Actions. See further tit, Doiver.

DOTIS ADMINISTRATIONE. Admeasurement ofdower,

where the widow holds more than her share, &c. See tits.

Admcasuremen t, Dower.

DOUBLE AVAIL OF MARRIAGE, is the double of tie

value of the vassal's wife's tocher, due to the superior *

because he refused a wife equal to him when offered by the

superior ; but this is modified to three years' rent of the vassals

free estate. Scotch Diet,

DOUBLE PLEA, duplex placitum7\ Is where a defendant

allegeth for himself two several matters, in bar of the plaintiffs

action, when one of them is sufficient ; which shall not be ad-

mitted : as if a man plead several things, the one not depending

upon the other, the plea is accounted double, and will not be

allowed; but if they mutually depend on each other, and the

party may not have the last plea without the first, then it shall

be received. Kitck. 223 : 1 Burr. 3 1 6. And where a double

plea that is wrong, is pleaded ; if the plaintiff reply thereto,

and take issue of one matter ; if that be found against him, he

cannot afterwards move in arrest of judgment ; for by the re-

plication it is allowed to he good. 18 Ed. 4. 17-

Before the 4 Anne, c. 1 6- a defendant could not plead two

or more pleas to the same part of the declaration, but that

statute (§ 4.) enabled him to do so, with leave of the court

Now, by one of the general rules made by the judges in T. T.

1 IV, 4. r- 15. no rule to show cause, or motion, is required, in

order to obtain a rule to plead several matters, or to make

several avowries or cognizances ; but such rule is to be drawn

up upon a judge's order, to be made upon a summons, accom-

panied by a short abstract or statement of the intended pleas,

avowries, or cognizances. And no summons or order is neces-

sary where the plea of non assumpsit, or nit debet, or mm
detinet, with or without a plea of tender as to part, a plea of

the statute of limitations, set-off, bankruptcy of the defendaot,

discharge under an insolvent act, plcne adminislraiit, pkne

administravit prceler, infancy, and coverture, or any two or

more of such pleas shall be pleaded together ; hut in all such

cases a rule is to be drawn up by the clerk of the rules upon

the production of the engrossment of the pleas, or a draft or

copy thereof. By another rule made in H. T, 2 W, 4. r. 34. if

a party plead several pleas, avowries, or cognizances, without a

rule for that purpose, the opposite party may sign judgment

See further, tit. Pleading, and Stephen on Pleading, p. 271

:

Bac, Ah. Pleas, JC (7th cd.)

DOUBLE QUARREL, duplex qucrela.2 Is a complaint

made by any clerk, or other, to the archbishop of the province

against an inferior ordinary, for delaying, or refusing to do

justice in some cause ecclesiastical, as to give sentence, insti-

tute a clerk, &c. ; and seems to be termed a double quarrd,

because it is most commonly made against both the judge,

and him at whose suit justice is denied or delayed: the effect

whereof is, that the archbishop, taking notice of the delay,

directs his letters under his authentical seal to all clerb of his

province, commanding them to admonish the ordinary within

a certain number of days to do the justice required, or other-

wise to appear before him or his official, and there allege the

cause of his delay ; and to signify to the ordinary, that if he

neither perform the thing enjoined nor appear and show cause

against it, he himself in his court of audience will forthwith

proceed to do the justice that is due. Cornel See Quire

Impcdit.
% 1t

DOVER CASTLE. The constable of Dover Castle shall

not hold plea of any foreign county within the castle gate?,

except it concern the keeping of the castle ; nor shall he dis*

train the inhabitants of the ports to plead elsewhere, or other-

wise than as they ought according to the charters, &c. Siat.

28 Ed. I.e. 7. See tit. Cinque Ports.

DOW, To give or endow, from the Latin word Do.

DOWAGER, dotata, dotissa.~] A widow endowed ;
apphed

to the widows of princes, dukes, earls, and other great person-

ages, t

Dowager, Qucen.^ Is the widow of the king, and as sucn

enjoys most of the privileges belonging to her as queen cons
f^

But it is not high treason to conspire her death, or violate ne

I
chastity, because the succession to the crown is not tliereD,
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endangered. But no man can marry her without a special
licence from the king, on pain of forfeiting his lands and goods.
2 Inst. 18. See Rile/s Plac. Purl. 672: 1 Comm. 223. See tit.

King.

DOWER.
Dotarium.] The portion which a widow hath of the

lands of her husband at his decease, for the sustenance of
hcra-lf, and education of her children* 1 Inst. 30. See tit

Tenure, III. 8.

I. Of the several Kinds of Dower*
II. 1. What Woman shall be endowed ; 2. Of what Estate

in Freeholds; 3. Of what Estate in Copyholds, $c.
II L Of the Assignment and Admeasurement of Dower.
IV. What shall he deemed a Bar and Forfeiture of Dower.
V, Of the Remediesfor the Recovery of Dower.

1. Of the several Kinds of Dower.—There were formerly
five kinds of dower in this kingdom :— I . Dower by the common
law ; which is a third part of such lands or tenements whereof
the husband was sole seised in fee-simple, or fee- tail, during
the coverture ; and this the widow is to enjoy during her life.

°

2. Do?ver bu custom ; which is that part of the husband's
estate to which the widow is entitled after the death of her
husband, by the custom of any manor or place, so Jong as she
Jives sole and chaste ; and this is more than one-third part, for
in some places she shall have half the land, as by the custom
of gavelkindJ and in divers manors the widow shall have the
Whole during her life, which is called her free bench ; but as
custom may enlarge, so it mav abridge dower to a fourth part
Co. Lit. 33.

3. Dower ad ostium ecclesue, at the church door ; made by
the husband himself immediately after the marriage, who
named such particular lands of which his wife should be
endowed : and in ancient time it was taken, that a man could
not by this dower endow his wife of more than a third part,
though of less he might: and as the certainty of the land was
openly declared by the husband, the wife after his death might
enter into the land of which she was endowed without any
other assignment. Co. Lit. 34 : Lit. § 3Q.

4. Dower ex assensu palris, which is only a species of the
dower ad ostium ecclesia? ; which likewise was of certain lands
named by a son who was the husband, with the consent of
his father then living, and always put in writing as soon as
the son was married : and if a woman thus endowed, or ad
ostium ecclesiai, after the death of her husband entered into
the land allotted her in dower, and agreed thereto, she
was concluded to claim anv dower by the common law. Lit
§40,41.

5. Dower dc la plus belle ; which was where the wife u*ab
endowed with thefairest pari of her husband's estate.

The three last kinds of dower have long been obsolete, and
two of them, dower ad ostium ecclcsue, and dower ex assensu
pairis, are abolished by the 3 and 4 W. 4. c. 105. § 13. This
statute has introduced several important alterations with respect
to dower at commou law, but dower by custom remains as it

was before.

II. 1. What Woman shall be endowed.—A woman to be
endowed must be the actual wife of the party at the time of
his decease. If she be divorced a vinculo matrimonii, she shall

not be endowed ; for ubi riullum matrimonium, ibi nulla does.

Bract, lib. 2. c. 3Q. § 4.

A sentence in the spiritual courts, annulling a marriage by
reason of canonical impediment, as consanguinity, afhnitv,

frigidity, &c. ; renders the marriage void ab initio, 1 Phil. 203
;

and consequently takes away the title to dower. 7 Co. 140;
RoL Abr. Dow. (R.) pi. I—5. But in cases of voidable mar-
riages, if the husband die before the sentence annulling the
marriage is pronounced, the wife will be entitled to dower

;

for the marriage being only voidable, and not actually avoided,

in the life-time of both parties, it cannot afterwards be set aside.

I SalL 120 : 2 Satk. 548 : 1 Fes. 245.
A divorce a mensa et thoro only doth not destroy the dower

Co. Lit. 32 ; no, not even for adultery itself by the com-
mon law. But by stat. West. 2. (13 Ed. h c. 34.

J if a woman
voluntarily leaves (which the law calls eloping from) her hus-
band, and lives with an adulterer, she shall lose her dower,
unless her husband be voluntarily reconciled to her. And in
a case where John de Camoys had assigned his wife by deed,
it was decided in parliament, that, notwithstanding the pre-
tended purgation of the adultery in the spiritual court, the wife

1 was not entitled to dower. 2 Inst. 435. If, however, after
the elopement of a wife, her husband and she demean them-
selves as husband and wife, it is evidence of reconciliation.
Lady Poivys' case, Dyer, 107. a. ; where the reconciliation was
specially pleaded and allowed.

The wife must be above nine years old at her husband's
death; otherwise she shall not be endowed. Lit. § 36. See
2 Comm. J 30.

The wife of a man who is banished shall have dower in his
life-time; it is held otherwise if he is professed irt religion:
and a jointress of a banished husband shall enjoy her jointure
in his life. Co. Lit. 133: Perk. 5. 307.

If a woman be of the age of nine years, at the death of her
husband she shall be endowed, of whatsoever age he is ; because
after the death of the husband the marriage is adjudged lawful.
Co. Lit. 33.

A marriage celebrated bona fide in Scotland entitles
the woman to dower in England: and the lawfulness of such
a marriage may be tried by a jury in England. 2 H. Blackst.
145.

It was formerly held, that the wife of an idiot might be
endowed, though the husband of an idiot could not be Tenant
by the curtesy. Co. Lit. 31. But it seems to be at present
agreed, upon principles of sound sense and reason, that an
idiot cannot marry, being incapable of consenting to any con-
tract. By the ancient law the wife of a person attain tec! of
treason or felony could not be endowed ; to the intent, says
Staundford, (P. C. b. 3. c. 3.) that if the love of a man's own
life cannot restrain him from such atrocious acts, the love of
his wife and children may; though Britton (c. 110.) gives it
another turn, viz., that it is presumed the wife was privy to
her husband's crime. The stat, 1 Ed. 6. c. 12. abated the rigour
of the common law in this particular, and allowed the wife her
dower ; but a subsequent stat, (5 and 6 Ed. 6. c.ll.) revived the
severity of the old law in cases of treason. It is to be observed,
that many crimes which were formerly treasons arc no longer
so ; petit-treason having been, as well as all offences relating
to the coin, reduced to felony.

The wife of a felo de se shall have dower. Plowd. 26 i. a.
262. a. So if the husband be outlawed in trespass, or any
civil action ; for this works no corruption of blood, or forfeiture
of lands. Bro. 82 : Perk. 388 : Co. Lit. 31. a.

If a woman, being a lunatic, kill her husband or any other,
yet she shall be endowed ; because this cannot be felony in her
who was deprived of her understanding by the act of God : so
though she be of sound mind, and refuse to bring an appeal of
his death, when he is killed by another, yet she shall be
endowed ; for this is only a waiver of that privilege the law
has given her to be avenged of her husband's murderer : so it
seems if she refuses to visit and assist her husband in sickness,
yet she shall be endowed; for this is only undutifulness, which
the law does not punish with the loss of her entire subsistence
Perk. 364, 365.

If a man take an alien to wife and dieth, she shall not be
endowed, except the wife of the king, who shall be endowed
by the law of the crown. And if a Jew born in England
marry a Jewess also born here, the husband becomes a Christ-
ian, purchases lands, and dies, the wife (not being also a
Christian), shall not have dower. 1 Inst. 31. b. 32, a.

In the notes on Mr. Hargrove's edition of Co. Lit*, the
3 js 2
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latter part of the preceding paragraph is confirmed; as to the

former there is the following note : " Anciently a woman alien

was not dowable; but by special act of parliament not printed,

Rot. Pari. 8 II. 5. n. 15. all women aliens, who from thence-

forth shall be married to English men by licence ofthe king, are

enabled to demand their dower after the death of their hus-

bands, to whom they should in time to come be married in

the same manner as English women. But this act did not

extend to those married before ; and therefore in Rot. Pari

9 //. 5. n. [). there is a special act of parliament to enable

Beatrice Countess of Arundel, horn in Portugal, to demand

her dower. Hal MSS. See Acc. 1 Bo. Ab. 075." See also

9 Fin. 210. {8vo, ed,)

2. Of what Estate in Freeholds,—A woman is entitled to be

endowed of all lands and tenements, of which her husband was

seised in fee-simple, or fee-tail general at any time during the

coverture; and of which any issue, which she might have had,

might, by possibility, have been heir. Lit. § 36. 53. Therefore

if a mani seised in fee-simple, has a son by his first wife, and

afterwards marries a second wife, she shall be endowed of his

lands ; for her issue might by possibility have been heir, on

the death of the son, by the former wife. But if there be a

donee in special tail, who holds lands to him and the heirs of

his body begotten on A. his wife, though A, may be endowed

of these lands, yet if A. dies, and he nnirries a second wife,

that second wife shall never be endowed of the lands entailed ;

for no issue that she could have could, by any possibility,

inherit them. Ibid* § 5$.

But in case land be given to the husband and wife in tail,

the remainder in tail to the husband, and the first wife dying

without issue he marries another wife; this second wife will

be entitled to dower after his death. Lit. § 53: 40 Ed. 3. 4 :

2 Shep. Abr. 6& For here he hath an estate in tail. The

wife of a tenant in common, but not a joint-tenant, shall have

dower ; and she shall hold her part in common with the tenants

in common. Kitch. 160.

Dower is an inseparable incident to an estate in tail or fee,

and cannot be taken away by condition. If one seised in fee

of lands make a gift in tail, on condition that the wife shall

not have dower, the condition is void. 6" Rep. 41. If tenant

in tail die without issue, so that the land reverts to the donor,

or in case he covenants to stand seised to uses, and dies, his

wife shall be endowed. 8 Rep. 34; Yelv. 51 : Bro. Dower, 6g|»

Where a grantee of a rent in fee or tail dies without heir, his

wife shall be endowed : but not where the rent arises upon a

reservation to the donor and his heirs, on a gift in tail, and the

donee dies without issue; for this is a collateral limitation*

Ploivd. 156: F.N.B. 149- If> during the coverture, the

husband doth extinguish rents by release* &c, yet she shall be

endowed of them ; for, as to her dower in the eye of the law

they have continuance. Co. Lit 32. And where a rent is

descended to the husband, but he dies before any day of pay-

ment, notwithstanding the wife shall be endowed of it.

1 H. 7. 17- If lands are given to the husband and wife in tail,

and, after the death of the husband, the wife disagrees, she

may recover her dower ; for, by her waiving her estate, her

husband, in judgment of law, was sole seised ah initio. 3 Rep.

27* If lands are improved, the wife is to have one-third

according to the improved value. Co. Lit, 32. And if the ground

delivered her be sowed, she shall have the corn. 2 Inst. 81.

A woman shall not be endowed of a castle built for defence

of the realm ; but if a castle is only maintained for the private

use and habitation of the owner, she may, Co. Lit. 31. 5:

3 Lev. 401. Nor of a common without stint ; for, as the heir

would then have one portion of this common, and the widow

another, and both without stint, the common would be doubly

stocked. Co. Lit. 32: 1 Jon. 315. But she shall be endowed

of a reversion, expectant on a term of years, and of a rent

reserved thereon. Lutw. 729.

Of tithes women were not dowahle till 32 II. 8. c. 7; for

before that statute tithes were not a lay fee, but now they are

dowable of them. Styles P. R. V22: 11 Co. 25: Co Lii
32. a. 159. a. : 1 Eat Abr. 682.

Of an advowson, be it appendant or in gross, a woman shall

be endowed ; for this may be divided as to the fruit and profit

of it, viz. to have the third presentation. See Perk. 343, 344

»

F. N. B. 148. 150 : Co. Lit. 32 : Cro. Jac. 621 : Cro. Elk. 3ft)'

1 Rot. Abr. 683 : Co. Lit. 379 : 3 Leon. 155: Cro. Jac. 691/
Dower is doe of mines wrought during the coverture

whether by the husband or lessee for years, whether paying
pecuniary rents or rents in kind, and whether the mines are

under the husband's own land, or have been absolutely granted

to him to take the whole stratum in the land of others.

And such dower shall be assigned by metes and bounds, if prac-

ticable ; otherwise either by a proportion of the profits or separate

alternate enjoyment of the whole for short proportionate periods.

1 Taunt. 462'.

It may be laid down that a woman is dowable of all kinds of

freehold lands of inheritance and hereditaments with a few
exceptions, such as that uhvadv noticed of common sans nombn

s

and personal annuities. See 1 R, P, Rej)ort, 16.

Previous to the late statute it was a rule of law that the

freehold and inheritance should be in the husband simulet

semel to entitle the wife to dower* They must have met ia

him as one integral estate, and not as several and successive

estates. But it was not necessary that they should result from

one entire limitation, or that there should have been a unity of

title as to the freehold and inheritance. By whatever means

they met so as to become absolutely consolidated, the attach-

ment of a title of dower was the consequence. Park on Dower,

56. But the interposition of any vested estate, not being a

chattel interest, between the limitation to the husband for life

and the remainder to his heirs, during the continuance of that

estate, prevented dower attaching, Duncomb v. Dunmnb,

3 Lev. 437- The decision in that case suggested to Mr. Feame

a form of limitation on the purchase of lands by which dower

would be excluded, and which was very generally adopted in

practice, and was known by the name of dower uses,

It had also long been settled, that although a husband might

be tenant by the curtesy, a wife was not dowable of a trust

estate of inheritance. It was one of the reasons assigned for

this anomaly, that a wife was not endowed of a use previous to

the 27 H. 8. c. 10., and that a trust in equity was the same as

a use at common law. 3 P. IV. 234?. And as a necessary con-

sequence of this doctrine, it was held that dower did not attach

upon an equity of redemption, where the husband had mort-

gaged in fee previous to his marringe. ] Bro. C. C. 32o\

But now, by the 3 and 4 W. 4. c. 105. § 2. it is enacted that

when a husband shall die beneficially entitled to any land

(which words, by § 1. extends to manors, advowsons, messuages,

and all other hereditaments, whether corporeal or incorporeal,

except such as are not liable to dower), " for an interest which

shall not entitle his widow to dower out of the same at law,

and such interest, whether wholly equitable, or partly legal

and partly equitable, shall be an estate of inheritance in pos-

session, or equal to an estate of inheritance in possession (other

than an estate in j oint- tenancy ), then his widow shall be entitled

in equity to dower out of the same land/
1

Likewise prior to the act it was requisite that a husband

should be seised either in deed or in law, to entitle his wife to

dower, for if he had merely a right of entry or of action to

lands and died before he had recovered possession, dawcr did

not attach.

This has been altered by § 3. which enacts that
lt when a

husband shall have been entitled to a right of entrv or action

in any land, and his widow would be entitled to dower out of

the same if he had recovered possession thereof, she shall be

entitled to dower out of the same although her husband shall

not have recovered possession thereof ;
provided that such

dower be sued for or obtained within the period during which

such right of entry or action might be enforced/'

3. Of what Estate in Copyholds. Copvhold estates are not
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liable to dower, being originally only estates at the will of the
lord, unless by the special custom of the manor, in which case
it is called the widow's free-bench. 4 Rep, 22. And conse-
quently where such a custom exists, the estate she is to take
must, both us to its quantity and duration, be such as the cus-
tom prescribes. Jn some manors the widow shall have the
whole lands of which her husband died seised, and in others
only a portion, as a moiety, or a third, or a fourth part. Free-
bench differs from dower at the common law, in that the
former, unless the particular custom declares it to be otherwise,
docs not attach even in ri^ht till the actual decease of the
husband. 2 Fes. (533: 2 Atk. 526: 2 T. R. 580. Therefore
any alienation by him alone to take effect in his life-time, though
without any concurrence of the wife, whether it be by sur-
render in court (Carth. 275: 12 Mod. 49), by forfeiture

(1 Freem. 51 6. ca. 6Q2), or in consequence of enfranchisement
{Cro. Jac. 126), will effectually bar her claim. Another
important difference between free-bench and dower is, that the
latter arises only out of an estate of inheritance

; whereas by
the custom of many manors, the widow of a copyholder for life

is entitled to the whole estate for her free-bench- I Lev. 20.
See further Watkyns on Copyholds, vol. 2. 68,

Although of copyhold lands a woman shall not be endowed,
unless there be a special custom for it, yet if there be a custom
U) be endowed thereof, then she shall have the assistance of
»uch laws as are made for the more speedy recovery of dower in
general, being within the same mischief, and therefore shall
recover damages within the statute of Merlon. 4 Co LK>

Hob. 216: 5 Co. 116".

In gavelkind lands a wife shall be endowed during her
widowhood of a moiety of the land whereof her husband died
aeised. Co. Lit. 111. By the custom of borough-English the
widow shall have the whole of her husband's lands

-

for her
free-bench. Co. Lit. 33. 111.

III. Of the Assignment and Admeasurement of Dower.
By the old law, grounded on the feodal exactions, a woman
could not be endowed without a fine paid to the lord : neither
could she marry again without his licence, lest she should
contract herself, and so convey part of the feud, to the lord's
enemy. Mirr. c. 1. § 3. This licence the lord took care to be
well paid for; and, as it seems, would sometimes force the
dowager to a second marriage, in order to gain the fine. But,
to remedy these oppressions, it was provided, first, by the
famous charter of Henry 1, A, I). 110], and afterwards by
Magna Chart

a

} c. 7- that the widow should pay nothing for her
marriage, nor should be " distrained " to marry afresh if she chose
to live without a husband ; but should not, however, marrv
against the consent of the lord: and further, that nothing should
be taken for assignment of the widow's dower, but that she
should remain in her husband's capital mansion-house for forty
days after his death, during which time her dower should be
assigned. These forty days are called the widow's quarantine,
a term made use of in law to signify the number of forty days,
whether applied to this occasion, or any other. The particular
lands to be held in dower must be assigned by the heir of the
husband, or his guardian ; Co, Lit. 34. 5 ; not only for the sake
of notoriety, but also to entitle the lord of the fee to demand
his services of the heir, in repect of the lands so hoiden. For
the heir, by this entry, becomes tenant thereof to the lord, and
the widow is immediate tenant to the heir, by a kind of sub-
infeudation, or under-tenancy, completed by this investiture or
assignment; which tenure may still be created, notwithstanding
the statute of quia cmptures, because the heir parts, not with
the fee simple, but only with an estate for life. If the heir or
his guardian do not assign her dower within the time of qua-
rantine, or do assign it unfairly, she has her remedy at law,
and the sheriff is appointed to assign it. Co. Lit. 34. 5.

It is stated by Mr. Park, in his work on this subject (p. 262),
that an important distinction prevails between an assignment
of dower made by the sheriff in pursuance of a judgment at

law, and a voluntary assignment bv the heir or grantee. In
the former case the rules of law, as to the mode in which dower
shall be assigned according to the particular nature and cir-
cumstances of the property, are to be strictly puiused. Styles,
276: PerLs. 414:

:

12 Ed.*. 2: but see 18 H. 6. 2J. contra,
tor although the wife should consent to take her dower in some
other manner than that due of common right, yet the sheriff
cannot bind the heir or tenant, whose assent to an assignment
against common right is as necessary as that of the wife.
Perk. s. 332: see, however, Anc. Entries, Qua. Imp. 52<). 10;
and Qua. Imp. in Bow. L contra. But on a voluntary assign-
ment, by the heir or terre-tenant, the parties may, by mutual
agreement, waive a strict assignment according to the rules of
law, and make such arrangement for the mode of enjoying
dower as they think fit. Styles, 226; 12 Ed. 4. 2 b 2o
Ass. 4^1. U

Thus, the heir may, on the acceptance of the widow, assign
one manor in lieu of a third part of each of three manors.
1 Rol. Abr. 683, 4. Or he may assign an undivided third part
in common in lieu of a third part in severalty. Coots or Booth
v. Lambert, (16.01), 9: Vin. Ah. 682: Styles, 276' Co Lit
32. b. n. (1.) See also 1 B. $ P. N. R, ]/

If the thing of which the widow is endowed be divisible,
her dower must be set out by metes and bounds: but if it be
indivisible, she must be endowed specially ; as of the third pre-
sentation to a church, the third toll-dish of a mill, the third
part of the profits of an office, the third sheaf of tithe, and the
like. Co Lit. 32.

It was decided in a late case, with respect to mines opened
by the husband in his life-time, whether in his own land, or
in the lands of others, that the sheriff may assign such a
number of them as may amount to one- third in value of the
whole, or direct separate alternate enjoyment of the whole for
short periods, or give the widow a proportion of the profits.
1 Taunt. 410.

r

The assignment of the lands is for the life of the woman : and
if lands are assigned to a woman for years, in recompense of
dower, this is no bar of dower, for it is not such an estate
therein as she should have. 2 Danv. Abr. 668. Also where
other land is assigned to the woman that is no part of the
lands wherein she claims dower, that assignment will not be
good or binding: and there must be certainty in what is

assigned
; otherwise, though it be by agreement, it may be void.

4 Rep. 2: 1 Inst. 34. If a wife accept and enter upon less
land than the third of the whole, on the sheriff's assignment,
she is barred to demand more. Moor, 6/9. But if where a
wife is entitled to dower of the lands of her first husband, her
second husband accepts of this dower less than her third part,
after his death she may refuse the same, and have her full
third part. Fitz. Doner, 121.

If a wife, having right of dower in the land, accept of ,i

lease for years thereof after the death of her husband, it

suspends the dower, though not such acceptance of a lease
before the husband's death, &c. ; for then the wife has only a
title to have dower, and not an immediate right of dower.
Pro. Ca. 372: Jenk. Cent. 15. A widow accepting of dower
of the heir, against common right, shall hold it subject to the
charges of her husband,- but otherwise it is if she be endowed
against common right by the sheriff. 2 Danv. D72. By pro-
vision of law the wife may take a third part of the husband's
lands, and hold them discharged. Ibid. If dower be assigned
a woman on condition, or with an exception, the condition and
exception are void. Cro. Eliz. 541.

If a woman be dowable of land, meadow, pasture, wood, &c.
and any of these be assigned in lieu of dower of all the rest,
it is good, though it be against common right, which gives her
but the third part of each ; for the heir's enjoyment of the
residue sufficiently accounts for her title to what she has.
1 Rol Abr. GS3 : Moor, pL 47. 66.

If lands whereof a woman hath no right to be endowed, or
a rent out of such lands be assigned in lieu of her dower, this
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does not bar her demand of dower ; for she having no manner

of title to those lands, cannot without livery and seisin be any

more than tenant at will, which is no sufficient recompence for

an estate for life, which her dower was to be. Perk* 407 :

Co. Lit 34: 4 Co. 1 ! Co. Lit. l6<J: Bro. 3.

A woman entitled to dower cannot enter till it be assigned

to her, and set out either by the heir, terre-tenant or sheriff in

certainty, 1 Rol Abr. 681 : Dyer, 343 : Pforvd. 529 : Bro. 16

:

Co. Lit 34.6. 37. a. L
None can assign dower but those who have a freehold, or

against whom a writ of dower lies: therefore a tenant by

statute merchant, statute staple, or elegit, or lessee for years,

cannot assign dower ; for none of these have an estate large

enough to answer the plaintiff's demand. Perk 403, 404

:

Co. Lit. 35 : Bro. 63. 94: 1 ltd Abr. 681 : 6 Co. 57.

If the heir within age assign to the wife more land in dower

than she ought to have, he himself shall have a writ of admea-

surement of dower at full age by the common law: so if too

much be assigned in dower by the heir within age, or his

guardian in chivalry, and the heir dies, his heir shall have

such writ to rectify the assignment but the heir, in whose

time the assignment of too much was by the guardian, cannot

have such writ till his full age, because till then the interest of

the guardian continues ; and if any wrong be done, it is to the

guardian himself, and not to the heir. If a disseisor assigns too

much, the heir of the disseisee shall have admeasurement by

the common law. F. N. B. 148. 332 : Co. Lit. 39. a : 2 Inst.

36: : 7 //. 2, 4. See stats. 13 Ed, 1. c. 7, 8.

If the heir within age before the guardian enters assigns

too much in dower, the guardian shall have a writ of admea-

surement of dower, by the stat. of JVestm. 2. c. 7- before which

statute the guardian had no remedy ; because the writ of admea-

surement being a real action, lay not for the guardian, who
had but a chattel: also by the same statute it is provided, that

if the guardian pursue such writ feignedly, or by collusion with

the wife, the heir at full age shall have a writ of admeasure-

ment, and may allege the feint pleading or collusion generally.

2 last. 367-

If the wife after assignment of dower improves the lands, so

as thereby they become of greater value than the other two

parts, no writ of admeasurement lies : so if they be of greater

value, by reason of mines open at t lie time of the assignment,

no writ of admeasurement lies, because the land in quantity

was no more than she ought to have ; and then it is lawful to

work the mines, which were open at the time of such assign-

ment. F. A7

. B. 149 : 2 hist. 368 : 5 Co. 12.

A widow before assignment of dower has not such an interest

in the land of which she is dowable, as to be irremoveable from

the parish in which the land lies. 2 B. C. 724.

I V, What shall be deemed a Bar and Forfeiture of Dower.—
A widow may be barred of her dower, not only by elope-

ment, divorce, being an alien, the treason of her husband, and

other disabilities before mentioned (sec ante, II.), but also by

detaining the title deeds or evidences of the estate from the

heir, until she restores them. Ibid. 39. If she denies the

detainer, and it is found against her, she loses her dower.

Hob. 199: 9 Rep. 19. By the stat. of Gloucester, 6 Ed. L
c. 7- if a dowager aliens the land assigned her for dower,

she forfeits it ipso facto, and the heir may recover it by

action.

Under the 13 Ed. 1. c. 34. adultery is a bar to dower,
though the wife did not elope with the adulterer, but pre-

viously left her husband's house, and lived apart from him with
his consent. Hetheringfon v. Graham, 6 Ming* 135.

Further as to the means by which a woman may be barred

of her dower. Where a woman releases her right to him in

reversion, her dower may be extinguished. 8 Rep, 151.

If a woman takes a lease for life of her husband's lands after

his death, she shall have no dower, because she cannot demand
it against herself; and if she takes a lease for years only, yet

she shall not sue to have dower during these years, because it

was her own act to suspend the fruit and effect of her dower
during that time. Perk. 350: F. N, B. 149.

If a recovery be had against the husband by collusion, this

shall not bar the wife of dower, as if the recovery be by con-

fession, or reddition, which are always understood to be by
collusion, the husband always acting and concurring in obtain-

ing of them; but it seems to have been a very great doubt,

whether a recovery by default should not be a bar: and the

better opinion being that such recovery was a bar at common
law, therefore the stat. W. 2. c. 4. was made, which ordains

that notwithstanding such recovery by default, &e. pleaded,

the tenant shall moreover in bar of the dower show his right

to the tenements recovered ; and if it be found that he had no

right, then shall the demandant recover her dower notwith-

standing such recovery by default against her husband. 2 Inst.

349 : Perk. S76.

By stat. W. 2. c. 4. it appears that if the recoveror had right,

then the wife is barred ; therefore if the heir of the disseisor

be in by descent, and the disseisee enters upon him, and

marries, and the heir of the disseisor recovers by default, or

reddition, in a writ of entry, in nature of an assise, and the

husband dies, his wife shall not have dower, because he who

recovered had right to the possession by the descent; aliter,

if tins disseisin, descent, &c. were after marriage, because the

husband was seised before of a rightful estate during the cover-

ture, whereof his wife had title of dower, which cannot be

defeated by the disseisin, descent, and recovery, which all hap*

pened during the coverture. Perk. 3791 380.

One method of barring dower is by jointures, as regulated

by the stat 27 II. B. c. 10.

A jointure, which, strictly speaking* signifies a joint-estate,

limited to both husband and wife, but in common acceptation

extends also to a sole estate, limited to the wife only, is thus

defined by Coke, 1 Inst. 36: * f A competent livelihood of

freehold for the wife, of lands and tenements ; to take effect,

in profit or possession, presently after the death of the husband,

for the life of the wife at least.'
1

This description is framed

from the stat. 27 H. 8. c. 10. commonly called the Statute of

Uses. (See tit. Uses.}—Before the making of that statute

the greatest part of the land in England was conveyed to uses

;

the property or possession of the soil being vested in one man,

and the use and profits thereof in another, whose directions,

with regard to the disposition thereof, the former was in con-

science obliged to follow, and might be compelled by a court of

equity to observe. Now, though a husband had the use of

lands in absolute fee simple, yet the wife was not entitled to

any dower therein, he not being seised thereof : wherefore it

became usual, on marriage, to settle by express deed some

special estate to the use of the husband and his wife for then

lives in joint-tenancy 3 or jointure, which settlement would be

a provision for the wife in case she survived her husband. At

length the statute of uses ordained, that such as had the use of

lands should, to all intents and purposes, be reputed and taken

to be absolutely seised and possessed of the soil itself. In con-

sequence of which legal seisin, all wives would have become

dowable of such lands as were held to the use of their hus-

bands, and also entitled at the same time to any special lands

that might be settled in jointure, had not the same statl^
provided, that upon making such an estate in jointure to tbe

wife before marriage, she should be for ever precluded from her

dower. 4 Rep. 1, 2.

But in this case these four requisites must be punctually

observed: 1. The jointure must take effect immediately on the

death of the husband. 4 Co. S. 2. It must be for the life ot

the wife herself at least, and not pur aider vie, or for any term

of years, or other smaller estate, 3. It must be made to

herself, and no other in trust for her. 1 Inst. S6 h. 4 -

must be made in satisfaction of her whole dower, and not 0

any part, and must be so stated in the deed, either in expreffi

terms, or by reasonable or necessary construction of its language-
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1 Inst. 36. 4 Rep. 3: Orc, 33: Cro. 128: Du. 220:
2 tfe/rf. 3M): 1 Ch. Ca. 181.

If the jointure be made to her after marriage she has her
ejection af ter her husband's death, as in dower ad ostium eccle-

and may either accept it, or refuse it^ and betake herself
to her dower at common law ; for she was not capable of con-
senting to it during coverture. See tit Jointure.

If, by any fraud, or accident, a jointure made before mar-
riage proves to he on a bad title, arid the jointress is evicted,
or turned out of possession, she shall then (by the provisions of
the same stat, 27 H. 8. c, 10.) have her dowerpro tanto at the
common law. 2 Comm. 138. c. 8: 1 Sim. $ &tttn fi?0»

There are some advantages attending tenants in dower that
do not extend to jointresses ; and so, vice versa, jointresses arc
in some respects more privileged than tenants in dower. Tenant
in dower by the old common law is subject to no tolls or taxes;
and her's is almost the only estate on which, when derived
from the king's debtor, the king cannot distrain for his debt, if

contracted during the coverture. Co. Lit. SI. a.\ F> N, B*
150. But on the other hand a widow may enter at once,
without any formal process, on her jointure land, as she also
might have done on dower ad ostium ecclesiof, w hich a jointure
in many points resembles; and the resemblance was still

greater, While that species of dower continued in its primitive
state; whereas no small trouble, and a very tedious method of
proceeding, is necessary to compel a legal assignment of dower.
Co. Lit. 30*. And, what is more, though dower be forfeited by
the treason of the husband, yet lands settled in jointure remain
unimpeached to the widow. 1 Inst. 37- Wherefore Coke
very justly gives it the preference, as being more sure and safe
to the widow than even dower ad ostium ecclesiw, the most
eligible species of any. 2 Comm. 135, fyc. An additional
advantage is, that a jointure is not forfeited by the adultery of
the wife as dower; and Chancery will decree against the hus-
band a performance of marriage articles, though he alleges and
proves that the wife lives separate from him in adultery.
Sidney v, Sidney, 3 I\ JVms. $69$ &c, and the notes to that case.

Besides the legal bar provided by the above statute, a woman
may also be bound in equity by a provision by way of jointure,
although it may not be attended with all the requisites whic h
have been noticed. Bonds for the payment of sums of monev,
leasehold estates, or funded property, before marriage, settled

on the wife or in trust for her, have been held to defeat her
title to dower. Equity appears to consider any provision,
however inadequate or precarious it may be, which an adult
accepts previous to marriage in lieu of dower, a good equitable
jointure, 3 Fes* 5±5 : 4 Brown s C. C. 513: Sugdett** Ven-
dors and Purch. 33 4,

If a woman who is under age at the time of marriage,
agrees to a jointure and settlement in bar of her dower, and of
her distributive share of her husband's personal propertv, in
case he dies intestate, she cannot afterwards waive it, but is as

much bound as if she were of :ige at the time of the marriage.
Drury v. Drury (or Buckingham, E. v. Drury), 3 Bro. P. C.
(8vo. ed.) 4-92. See. tit. Jointure*

Previous to the late statute, when a title to dower had once
attached

,
a husband could not defeat it by any act of his, except

by a fine, levied with proclamation s ; in which case, if his widow
nefflccteir to make her claim within five years afte r his death,
she was barred . Where a man wished to sell an estate of
which his wife wasdowable, it was necessary for him to obtain
her concurrence in levying a fine, or suffering a recovery, in

order to extinguish her right, unless there was aji outstanding
term in the property, which might be assigned to the pur-
chaser; and which was held in equity to be a sufficient protec-

tion against her title to dower. 1 /. § W. 665.

A material alteration has, however, been made in the law
in this as well as in other respects, by the 3 and 4 J J", 4.

c. 105. which enables a husband to bar his wife's dower, by
disposing, either by deed or wil), of the property out of which
she is dnwable, and to prevent her becoming entitled to

dower out of any land he may purchase, by a declaration in the
deed of conveyance.
The fourth section enacts, « That no widow shall be entitled

to dower out of any land which shall have been absolutelv dis-
posed of by her husband in his life-time, or by his will."

'

§5. "All partial estates and interests, andall charges created
by any disposition or will of a husband, and ail debts, incum-
brances, contracts, and engagements, to which his land shall be
subject or liable, shall be valid and effectual as against the
right of his widow to dower."

§6- "A widow shall not be entitled to dower out of any
land of her husband, when in the deed by which such land was
conveyed to him, or by any deed executed bv him, it shall be
declared that his widow shall not be entitled to dower out of
such land/*

§ 7-
Cf A widow shall not he entitled to dower out of any

land of which her husband shall die wholly or partially intes-
tate, when by the will of her husband, dulv executed for the
devise of freehold estates, he shall declare 'his intention that
she shall not be entitled to dower out of such land, or out of
any of his land."

§ 8. « The right of a widow to dower shall be subject to
any conditions, restrictions, or directions, which shall be declared
by the will of her husband, duly executed as aforesaid."
By § 9. « Where a husband shall devise any land out of which

his widow would be entitled to dower if the same were not so
devised, or any estate or interest therein, to or for the benefit
of his widow, such widow shall not be entitled to dower out of
or in any land of her said husband, unless a contrary intention
shall be declared by his will."

§ 10. « No gift or bequest made by any husband to or for
the benefit of his widow of or out of his personal estate, or of
or out of any of his land not liable to dower, shall defeat or
prejudice her right to dower, unless a contrary intention shall
be declared by his will."

The two latter sections set at rest a question that frequently
arose, how far a wife was precluded, by a benefit given to her
by the will of her husband, from claiming dower out of lands
devised by such will ; for if the gift was inconsistent with the
claim of dower, or if an intention could be gathered from the
will that she should accept it in lieu of dower, she could not take
both, but was put to her election. The cases upon this point
were very numerous, and many of them hardlv reconcileable
with each other. Those who wish to refer to them will find
them collected in Powell on Devises, by Jarman, 1 vol.
447—55 ; and Roper on Husband and Wife, by Jacob, c. lh

§ 11. "Nothing in this act contained shall prevent any
court of equity from enforcing any covenant or agreement
entered into by or on the part of any husband not to bar the
right of his widow to dower out of his lands, or any of them."

§ 14. " This act shall not extend to the dower of any widow
who shall have been or shall be married on or before the fir.st

day of January, one thousand eight hundred and thirty-four,
and shall not give to any will, deed, contract, engagement, or
charge executed, entered into, or created before the said first
day of January, one thousand eight hundred and thirty-four,
the effect of defeating or prejudicing any right to dower."

See further, as to bar of dower, tits. Uses and Trusts, and
Jointure. And as to forfeiture thereof by the crime of the baron,
ante, II., and this Diet. tit. Forfeiture, L

V. Ofthe Remediesfor the Recovery ofDower.—As a dowress
has no right of entry until her dower is assigned, it follows, as a
necessary consequence, that she cannot enforce its assignment
by a possessory action. Her only legal remedy is by a 'writ of
dower, unde nihil habet, or by a writ of right of dower brought
against the tenant of the freehold ; but which latter writ is
never resorted to, except in cases where the former cannot be
adopted. Should she obtain judgment, dower is thereupon
aligned her by the sheriff; and she may then proceed by eject-
ment to recover possession.
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In case of deforcement of dower, by not assigning any dower

to the widow within the time limited by law, she has her

remed

\

r
1 >y w rit of dowe r itnda n ih i I h ah vl . F. X. B* 1 47 But

if she be deforced of part only of her dower, she cannot then

say that nihil habct ; and therefore she may have recourse to

another action by writ of right of dower ; which is a more

general remedy, extending cither to part or the whole, and is

(with regard to her claim) of the same nature as the grand

writ of right is with regard to claims in fee-simple. On the

other hand, if the heir (being within age) or his guardian

assign her more than she ought to have, this may be remedied

by a writ of admeasurement of dower, F. N. B. 1 6. 1 48 :

Finch. L. 31<k Stat. Westm. 2. 13 Ed. 1. c. 7-

A wife may have her writ of dower against an heir, an

alienee, a disseisor, &c, or against any one that has power to

assign dower: if the lord enters on the land for an escheat,

she may bring it against him ; but to the king she must sue by

petition. 9 Rep. 10: Plowd. 141: Dyer, 263: Co. Lit, 59.

This writ, was brought against eight persons feoffees of the

husband after marriage ; two confessed the action, and the

other six pleaded to issue : here the demandant had judgment

to recover the third part of two parts of the land, in eight parts

to be divided : and, after the issue being found for the de-

mandant against the other six, she recovered against them the

third part of the six parts of the same land as her dower*

Dyer, 187 : Co. Lit. S>.

Although courts of equity at first refused to interfere, except

where a dowress laboured under some difficulty or impediment

in prosecuting her rights at law, they have latterly assumed a

jurisdiction, in setting out dower, which has rendered the

Winging of a writ of dower a matter of rare occurrence. But

whenever the title of the dowress has been disputed upon a bill

in efpiity for a commission to set out dower, the plaintiff has

been sent to try her right at law. 2 Bro. C* C 631. 633;

2 Fes. Jan. lfiS.

In an action of dower the first process is summons to appear:

and if the tenant or defendant neglects, or docs not cast an essoin,

a grand cape lies to seize the lands, &e. By stat 31 Eliz. c. 3.

every summons on the land is to be made fourteen days before

the return of the writ, and proclamation made at the church door

on a Sunday, or else no grand cape to be awarded, but an alias

and pluries summons till proclamation. But on the return of

the writ of summons, the attorney for the tenant or defendant

may enter with the filazer that the tenant appears and prays

view, &c. Then passes in some cases a writ of view whereby

the sheriff is to show the tenant's land ; upon the return

whereof the tenant's attorney takes a declaration, and puts in

a plea: the most general one is ne unques seizie, &c, viz.

the husband was never seised of any estate whereof the wife

can be endowed. When issue is joined you proceed to trial,

as in other actions: upon the trial the jury are to give damages

for the mesne profits from the death of the husband (if he die

seised), for which execution shall be made out ; and then you

have a writ to the sheriff to give possession of a third part of

the lands. The sheriff may give possession or seisin to the

woman by a clod, or by grass growing on the land, or by any

beast thereon. 40 Ed, 3 : Fiiz. Dower, 48. See Impels

Sheriff.

In case there be any tiling objected
,
precedent to the title of

dower, such as an outstanding term of years, a widow may
nevertheless recover her dower with a cesset executio during

the term. 1 Nets. 684*. 687: 1 Salt. 29 1- Judgment in dower

is to recover a third part of lands and tenements by metes and

hounds.

A writ of dower was not within any of the former statutes

oOimi tat ions, and might be brought at any distance of time ;

but i^Sltna 4 W* 4. c. 27- § 2. limits the period to twenty

vears after the right of the claimant first accrues.

Dower being a real action no damages Were recoverable

at common law. They arc, however, given by the stat, of
Merlon , c 1 ; but that statute extends only to the writ of

dower unde nihil hahct, and not to the writ of right of dower
because they are intended as a compensation for the delen-

tion of the possession ; and on writs of right, where the right

itself is questionable, no damages are given, because no wrong
is done till the right be determined. Also that statute extends
only to lands whereof the husband died seised; and therefore

judgment for the damages was reversed, because the jury did
not find that the husband died seised ; for otherwise she shall

have no damage. Where the husband aliens and takes back an
estate for life, the wife shall recover dower, but no damages

;

because this dying seised was only of an estate of freehold, not
of the inheritance; but if he makes a lease for years onlv

rendering rent, she shall recover a third part of the reversion

with a third part of the rent and damages, because there he dies

seised as the statute speaks. Lit. Co, 32. b. : Dyer, 284. pi 33:
Yelv. 112: Doctor $ Stud. lib. 2. c. 13. § 166 : % Inst. 80.

Damages must be after demand of dower, for the heir is not

bound to assign this provision till demanded, because the law
casts the freehold of the whole upon him, which he cannot

divide without the concurrence of the wife: but a demand m
pais before good testimony is sufficient ; and if the heir appear

the first day on summons, and plead that he hath always been

ready, and still is, to render her dower, she may plead such

request, and issue may be taken upon it: but thefeoffee of ike

heir cannot plead tout temps prist, because lie had not the land

all the time since the death of the ancestor, and therefore she

shall recover the mesne profits and damages against him ; and

if he hath not provided his indemnity, and reeompence against

the heir, it is his own folly. Co. Lit. 32.

Damages are given in dower from the death of the husband,

and to the return of the writ of inquiry, though the writ of

seisin issued a year before, but was not executed. Hardrv. {§.

&c. Where there are two joint-tenants in dower, and one dies

after judgment for damages, and his heir and the other joint-

tenant bring error, the value from the time of the judgment

to the affirmance cannot be recovered against the surviving

plaintiff in error only. Id. 50. See 2 Stra. 271- On a writ

of dower damages cannot be awarded by 16 Car. 2. without

specd ing a writ of inq 1 1 iry . IIardw. 5 1

.

Until recently there was no limitation in equity to arrearsjn

dower any more than at law without a special ground ; 9jj**

222 ; but by the 3 and 4 IV. 4. c. 27. § 41, no arrears of dowyr,

or any damages on account of such arrears, shall be recovered

for a longer period than six years before the commencement

of anv action or suit.

DOWL AND DEAL. A division: from the Brit, dal,

divisio, from the Sax. dwlan, i. e. divideie, and from thence

come the word dealing. So the stones which are laid to the

boundaries of lands are called dowle stones, u e. such as divide

the land. Cowel.

DOWRY, das mnlieris.^ Was in ancient time applied to

that which the wife brings her husband in marriage; other-

wise called maritagium, or marriage goods: but these are

termed more properly goods given in marriage, and the

marriage portion. Co. Lit. 31. This word is often con-

founded with dower
; though it hath a different meaning.

DOZEIN. A territory or jurisdiction, mentioned in the

statute of View and Frankpledge, stat. 18 Ed. 2. See Deckers.

DOZEN PEERS, were twelve peers, assigned at the in-

stance of the barons in the reign of King Henry HI. to be

priv}r councillors to the king, or rather conservators of the

kingdom.
DRACO REGIS. The standard ensign, or military colours,

borne in war, by our ancient kings, having the figure of a

dragon painted on them. /fog. Hoved. sub. aan. II 91.

DRAGS, seem to be floating pieces of timber so joined

together, that by swimming on the water they may bear a

burden or load of other things down a river. Stat. 6" H. 6. c- 15.

DRAMATIC LITERARY PROPERTY has at length

received from the legislature the protection of which it stood

so much in need*
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By 3 TV. 4-. c. 15, § 1. fC the author of any tragedy, comedy,
play, opera, farce, or any other dramatic piece or entertainment,
composed, and not printed and published by the author thereof
or his assignee, or which hereafter shall be composed, and not
printed or published by the author thereof or his assignee, or
the assignee of such author, shall have as Ins own property the
sole liberty of representing, or causing to be represented, at
any place or places of dramatic entertainment whatsoever, in
any part of the United Kingdom of Great Britain and Ireland,
in the Isles of Man, Jersey, and Guernsey, or in any part of
the Rritish dominions, any such prod net Ion as aforesaid, not
printed and published by the author thereof or his assignee,
and shall be deemed and taken to be the proprietor thereof ; and
that the author of any such production, printed and published
within ten years before the passing of this act by the author
thereof or his assignee, or which shall hereafter be so printed
and published, or the assignee of such author, shall, from the
time of passing this act, or from the time of such publication
respectively, until the end of twenty-eight years from the day
of such first publication of the same, and also, if the author or
authors, or the survivor of the authors, shall be living at the
end of that period, during the residue of his natural life, have
as his own property the sole liberty of representing, or causing
to be represented, the same at any such place of dramatic enter?
tainment as aforesaid, and shall be deemed and taken to be the
proprietor thereof: provided nevertheless, that nothing in this
act contained shall prejudice, alter, or affect the right or autho-
rity of any person to represent or cause to be represented, at
any place or places of dramatic entertainment whatsoever, any
such production as aforesaid, in all cases in which the author
thereof or his assignee shall, previously to the passing of this
act, have given his consent to or authorized such representation,
but that such sole liberty of the author or his assignee shall be
subject to such right or authority."

By § 2. « if any person shall, during the continuance of such
sole liberty as aforesaid, contrary to the intent of this act, or
right of the author or his assignee, represent, or cause to tie

represented, without the consent in writing of the author or
Other proprietor first had and obtained, at any place of dramatic
entertainment within the limits aforesaid, any such production
as aforesaid, or any part thereof, every such offender shall be
liable for each and every such representation to the payment of
an amount not less,than forty shillings, or to the full amount
of the benefit or advantage arising fmni such representation,
or the injury or loss sustained by the piaintifT therefrom, which-
ever shall be the greater damages, to the author or other pro-
prietor of such production so represented contrary to the true
intent and meaning of this act, to he recovered, together with
double costs of suit, by such author or other proprietors, in any
court having jurisdiction in such cases in that part of the said
United Kingdom or of the British dominions in which the
offence shall be committed ; and in every such proceeding
where the sole liberty of such author or his assignee as afore-
said shall be subject to such right or authority as aforesaid, it

shall be sufficient for the plaintiff to state that lie has such sole

liberty, without stating the same to be subject to such right or
authority, or otherwise mentioning the same/'

§ 3. limits the time for bringing any action under the act to
twelve calendar months after the commission of the offence.

See tit. Literary Property.

DRANA. A drain or water-course; sometimes written
drecea. MSS, antii{.

DRAPERY, pannaria.~] Is used as a head in our old statute

books, extended to the making and manufacturing of all sorts

of woollen clothes. See tits. Clot /iters, Manufacturers.
DRAUGHTS. See Bills of Exchange.
DRAW-LATCHES, were thieves and robbers : Lambert,

in his Eiren, lib. 1. cap. 6. calls them thieves, wasters, and
roberdsmen ; the last two words are grown out of use. Thcv
are mentioned in stats, 5 Ed. 3. c. I k and 7 It 2. c. 5,

DRAWN-TITHES. See Tithes, V.

vol. i.

DREDGE Net or Engine, using within the limits of
oyster fisheries, for the purpose of taking oysters, or oyster
brood, a misdemeanor, punishable by fine and imprisonment,
by 7 and 8 G. 4. c. 29. § 36.
DREDGERMEN. Fishers for oysters, &c* Stat. 2 G. 2.

c. 19- See tits. Fish, Oysters.

DREJT-DREIT, or DROIT-DROIT, /,„ dnpUeatam.]
Arc words signifying formerly a double right, viz. of posses-
sion, and of property or interest. Bract . lib. 4. cap. 27 :

Co. Lit. 266. See 2 Comm. 199. and this Diet. tit. Estate*
DUENCHE S, or DR E N C ;E S, drengi. ] Tenants in capita

Mon. Angl. torn. 2. fol. 5<)8. And, according to Spelman, they
are such as at the coming of WiRiam, the Conqueror, being pu t

out of their estates, were afterwards restored thereto, on their
making it appear that they were owners thereof, and neither in
auxilio, or consilio, against him. Spelm.
DREXGAGE, drcngagium.~\ The tenure by which the

drenches or drenges held their lands. Trin. 21 Ed. 3 : Ebor.
and Northumberland, Rot. lJJI.

DRIFT OF THE FOREST, agitatio animalium in Jo-
resfa.2 A view or examination of what cattle are in theforest,
that it may be known whether it be surcharged or not ; and
whose the beasts are, and whether they are commonable,
These drifts are made at certain times in the year by
officers of the forest ; when all the cattle of the forest are
driven into some pound or place inclosed, for the purposes
aforementioned, and to the end it may be discovered whether
any cattle of strangers be there, which ought not to common.
Manm. par. 2. c. 15 : Stat. 32 H. 8. c. 13 : 4 Inst. 309. See
tit. Forest.

DRIXKLEAN, in some records potura drhtklean.~\ A con*
tribution of tenants in the time of the Saxons, towards a
potation, or ale, provided to entertain the lord, or his steward.
DROFDENN. Among the Saxons a grove or woody place,

where cattle were kept ; and the keeper of them was called
drofman. Uomesday.
DROFLAND, or DRYFLAND, Saxon.] A tribute or

yearly payment made by some tenants to the king, or their
landlords, for driving their cattle through a manor to fairs or
markets. Cowel.

DROIT, right.'] Is the highest writ of all other real writs
whatsoever, and hath the greatest respect, and the most assured
and final judgment ; and therefore is called a writ ofright, and
in the old books droit. Co. Lit. 158. There'are divers o£ these

&c.

the

As to all which several

t&rifa of right, and their

>various uses, see Recto and
WfUsj and the several titles

to which these writs belong.

writs used in our Jaw, as

—

Droit de Advowson.
Droit de Dower.
Droit dk Garde*
Droit Patent.
Droit Rationabili parte
Droit sur Disclaimer.
Droit de Entrie, right of entry, is when one seised of

land in fee is thereof disseised, he hath right to enter into the
land, and may do so when he will, or have a writ of right
against the disseisor. Terms de la Ley. See Entry.
By 3 and 4 IV. 4. § 2i>. no writ of right, or real or mixed

action (except a writ of right of dower, or writ of dower unde
nihil habet, a quare impedit, or an ejectment), and no plaint in
the nature of any such writ or action (except a plaint for free-
bench or dower), shall be brought after the 31st December,
1834; which time, by § 37. is prolonged till the 1st June,
1 835, in cases where persons not having a right of entry are
entitled to maintain any such writ or action in respect of any land-

Provided (§ 3H) that when any person, whose right of entry
to any land, shall have been taken away by any descent cast,

discontinuance, or warranty, might maintain any such writ or
action, such writ or action may be brought after the 1st June,
1833, but only within the period during which, by virtue of
the provisions of this act, an entry might have been made
upon the same land by the person bringing such writ or action

if his right of entrv had not been so taken away.
3 F
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DROMOES, DROMOS, DROMUNDA. Ships of great

burden, men-of-war. Waking. Anno 1292 : Mat. Paris, sub.

ami. 1191.

DROVERS. Those that buy cattle in one place to sell in

another. Wille^ 590. By 5 Eliz. c. 12. they are to be married

men and householders, and to be licensed, but that part of

the statute directing them to be married and householders is

totally disregarded. They are now subject to the bankrupt

laws, not being excepted in the 6 G. 4. c. 16. See further tit.

Cattle.

DRUGGERIA. A place of drugs, or drugster s shop.

DRUNKENNESS, is an offence for which a man may
be punished in the Ecclesiastical Court, as well as by justices

of peace, by statute.

By stats. 4 Jac. 1. c. 5: 21 Jac. 1. c. 7. any person convicted

of drunkenness before a justice, on view, confession, or oath of

one witness, shall forfeit five shillings for the first offence, to

be levied by distress and sale of his goods ; and, for want of a

distress, shall sit in the stocks six hours ; and for the second

offence be bound with two sureties in ten pounds each to be of

good behaviour.

Tippling is a species of drunkenness. By stat, 1 Jac. 1. c. 9*

§ 2, 3: 7 ^Jac. 1. c. 10 : 21 Jac. 1. c. 7. § 4 : 1 Car. 1. c. 4, if

any innkeeper, victualler, or alehouse-keeper, shall suffer any

person (except persons invited by travellers, labouring-people at

their dinner hour, or workmen following their employment in

any city, &c, and lodging at any inn) to continue drinking or

tippling in his house, he shall forfeit \0s. to the poor, to be

recovered by distress, &c, or be committed till payment ; and

be disabled to keep an alehouse for three years.

By stats. 1 Jac. L c. 5. § 4: 1 Jac. I.e. 9- Jac. \. c. 7:

1 Car. 1. c. 4. the persons tippling shall forfeit 3s. 4>d.} or be

set in the stocks forfour hours.

He who is guilty of any crime, through his own voluntary

drunkenness, shall be punished for it as if he had been sober.

Co. Lit. 247 : 1 Hank. P. C. 2 Cuke Hep. ,)?:>. It has been

held that drunkenness is a sufficient cause to remove a magis-

trate : and the prosecution for this offence, by stat. 4 Jac. 1.

c. 5. was to be, and still may be, before justices of peace in

their sessions, by way cf indictment, &e.

Equity will not in general relieve against a bond, &c. given

by a man when drunk, unless the drunkenness is occasioned

through the management or contrivance of him to whom it

is given. 3 P. Wil. 130. in n.: 1 Just. 24?: Plowd. 19:

18 Ves. 12: 1 Ves. Bea. 30. But Lord Ellcnborough held

mere intoxication good evidence on a plea of non est factum to

a bond. 3 Camp. 34. And sec 1 BUgh, 1 60 : and observa-

tions of Sir William Grant, 18 Ves. 10. And this is accord-

ing to the Scotch law. 3 Camp. 35. And sec this Diet. tits.

Bond, Frandy Chancery.

DRY EXCHANGE, cambium sicctnn.'] A term invented

in former times for the disguising and covering of usury ; in

which something was pretended to pass on both sides, whereas

in truth nothing passed but on one side, in which respect it

was called dry." Stat. 3 II. 7-c 5. See Cotvel.

DRY MULTURES. Quantities of corn paid to a mill,

whether the payers grind or not. Scotch Diet.

DRY RENT. A rent reserved without clause of distress.

See Bent-Seek.
DUCES TECUM, bring with thee.'] Is a writ command-

ing a person to appear at a certain day in the Court of Chan-

eery, and to bring with him some writings, evidences, or other

things, which the court would view. Reg. Orig. Subpoenas

duces tecum are also often sued out at common law, to compel

witnesses to produce, on trials at Nisi Prius, deeds, bonds,

bills, notes, books, or memorandums, &e., which are in their

custody or power, and relate to the issue in question. But

if they are in the possession or power of the adverse party or

his attorney, it is sufficient to give a notice to produce* A
court will compel a party to produce the documents required,

unless their production will expose him to a criminal prosecu-

tion, or to some kind of forfeiture. 2 Taunt. 115. If not pro-

duced parol evidence may be given of the contents. See tits.

Evidence, Trial.

Duces tecum licet languidus, A writ directed to the

sheriff
4

, upon a return that he cannot bring his prisoner without

danger of death, he being adeo languidus; then the court

grants a habeas corpus in the nature of a duces tecum licet lan-

guidus. Book Enlr. But this is now out of use : and where
the person's life would be endangered by removalj the law will

not admit it to be done.

DUCHY-COURT OF LANCASTER. See tits. Chan-

cellor of the Duchy of Lancaster, Counties-Palatine.

DUCK I N G-STQ0JL See Castigaion/.

DUEL, duelhtm.~\ In our ancient law is a fight between

persons in a doubtful case for the trial of the truth. Fleta.

See tit. Battel. But this kind of duel is disused; and what is

now called a duel is a fight between two persons upon some

quarrel precedent ; wherein if either be killed the other principal

and the seconds are guilty of murder, and whether the seconds

fight or not. II. P. C. 47. 51.

If two persons quarrel over-night, and appoint to fight the

next day; or quarrel in the morning, and agree to tight in

the afternoon ; or such a considerable time after, by which it

may be presumed the blood was cooled ; and then they meet

and fight a duel, and one kill the other, it is murder. 3 hut. 52:

H. P. C. 48 : Kel. 5(>. And whenever it appear that he who

kills another in a duel, or fighting on a sudden quarrel, was

master of his temper at the time, he is guilty of murder ; as if,

after the quarrel, he fall into another discourse, and talk

calmly thereon; or allege that the place where the quarrel

happens is not convenient for fighting ; or that his shoes are

too high if he should fight at present, &c> KeL 56*:

1 Lev. 180.

If one challenge another, who refuses to meet him, but tells

him that he shall go the next day to such a place about busi-

ness, and then the challenger meets him on the road, and

assaults the other ; if the other in this case kill hun, it will be

only manslaughter ; for there is no acceptance of the challenge!

or agreement to fight : and if the person challenged refuseth

to meet the challenger, but tells him that he wears a sword,

and is always ready to defend himself, if then the challenger

attack him/and is killed by the other, it is neither murder nor

manslaughter, if necessary in his own defence. Kel. 5(5.

If one kill another in a deliberate duel, under provocation

of charges against his character and conduct, however grievous,

it is murder in him and Jiis second : and therefore the bare

incitement to fight, though under such provocation, is in itself

a very high misdemeanor, though no consequence ensue thereon

against the peace. 3 East's Rep. 581.

An endeavour to provoke another to commit the misde-

meanor of sending a challenge to fight, is itself an inditt-

able misdemeanor, particularly where such provocation is

given by a writing, containing libellous matter, and alleged

to have been done with intent to do the party bodily harm,

and to break the king's peace : the sending such writing being

an act done towards procuring the commission of the misde-

meanor meant to be accomplished. 6 East's Rep. 46*4.

See further, tits. Murder, Challenge to Fight.

DUES, ecclesiastical, non-payment of. Various dues to the

clergy are cognizable in the Spiritual Court ; which makes

decrees for their actual payment. Offerings, oblations, and m-

ventions, not exceeding the value of may, by stat. 7 aw*
W. 3. c. 6. be recovered in a summary way before tw\) justices

of peace.

DUKE, Lat dm, Fn due. a ducendo.] Signified among

the ancient Romans ductorem exercitus, such as led their

armies ; since which they were called duces, and were governors

of provinces, &c. In some nations the sovereigns of the country

are called by this name ; as the Duke of Savoy, &c. In hng-

land the title of duke is the next dignity to the Prince 0

Wales: and the first duke we had in England was fcdwaru
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the Black Prince, so famed in our English histories for heroic

actions, who was created Duke of Cornwall, in the 1 1 th year
of King Edward III. A. D. 1337- After which there were
more made in such manner as that their titles descended to

their posterity. They are created with solemnity, per cinciuram
gladii, cappce el circuit aurci, in capite impositionem. Cambd.
Brit, p. 1 6(>. See tit. Peer.
DUM FLIT INFRA iETATEM, while he was within

flg£»] A writ wherehy one who had made a feoffment of his

lands while an infant, when he came of full age, might recover

those lands and tenements which were so aliened ; and, within
age, he might enter into the land, and take it back again, and
by his entry he should he remitted to his ancestor's right.

Nat. Br. 426. And after the death of the infant his heir might
have had this writ* F. N. B. I£2. G. 1 : Co. Lit. 247, b. If

the husband and wife alien the wife's land during the nonage
of both of them, the wife, at her full age, after the death of
the husband, shall have a writ of dum fuii infra mtatem.
M. 14 Ed. 3. By this writ to the sheriff he shall command
A,, that he render to B., who is of full age, two messuages and
lands, &c, which B. demised to him while he was within age, as

he saith, or into which the said A. hath not entered but by
C, to whom the said B. the same demised; and unless, &c.
F. N. B. 477- See tit. Infant.

DUM FUIT IN PRISONA } 7^c//c^^^mo^.] Is

a writ of entry that lay to restore a man to his lands who had
aliened them under duress of imprisonment, 2 Inst. 482.
DUM NON FUIT COMPOS MENTIS, while he was

not of sound mind.~\ Is a writ that lay where a man, not of
sound memory, aliened any lands or tenements, against the
alienee* And he shall allege that he was not of sane memory,
but, being visited by infirmity, lost his discretion for a time, so

as not to be capable of making a grant, &c. New Nat. Brit.

449. See F. N. B. 202 ; and tits. Disability, Lunatic,
The above writs arc among those which, by the 3 and 4 IV. 4.

c. 27* § 30". are to be abolished after the 1st June, 1834.
DUN, down, which termination is now varied into don. It

signifies a mountain or high open place ; so that the names of
those towns which end in dun 3 or don, as Ashdon, &c, were
either built on hills, or near them in open places. Donies-dat/.

DUNSETTS. Those who dwell on hills or mountains.
DUiVUM, DUNA, dunnarium. A down or hill. Chart. MSS.
DUODENA. A jury of twelve men. IVahing. 256".

DUO! ) KNA A 1 A NU . Twe 1 ve w i tnesses to pu rge a cri-

mina! of an offence. Stic tits, Jurate Duodecimo* Mann; Wager
of Law.
DUPLEX QUERELA. A process ecclesiastical. See

tits. Donhie Quarrel, Quare Imped it.

DUPLICATE, is used for the second letters-patent, granted

by the lord chancellor, in a case wherein he had before done

the same, which were therefore thought void, Cronip. Jurisd,

fol. 215. But it is more commonly a copy or transcript of

any deed or writing, account, &c. or a second letter, written

and sent to the same party and purpose as a former, or a copy

of iRspjitches. fur fear of a miscarriage of the first, or for other

reasons. See slat. 4 Car. 2. c. 10. See also tits. Insolvent,

Pawnbrokers.
DUPLICITY, in pleading. See tits. Double Plea,

Pleading.

DURANTE ABSENTIA, during absence.'] An adminis-

tration granted when the executor is out of the realm, to con-

tinue in force until his return. See this Diet. tit. Executor.

DURANTE MINO RE /ETATE, during minority An
administration granted during the minority of an infant exe-

cutor, or infant next of kin. See tits. Executor, Infant.

BURDEN. A thicket of wood in a valley. Cowel.

DURESS, durilies, constraint. ~\ Whatever is dime by a man

to save either life or limb is looked upon as done by the high-

est necessity and compulsion. Therefore, if a man, through

fear of death or mayhem, is prevailed upon to execute a deed,

or do any other legal act, these, though accompanied with all

other requisite solemnities, may be afterwards avoided, if forced
upon him by a well-grounded apprehension of losing his life,

or even his limbs, in case of non-compliance. 2 Inst. 483,
And the same is also a sufficient excuse for the commission of
many misdemeanors. The constraint a man is under in these
circumstances is called in law duress ; of which there are two
sorts, duress of imprisonment, where a man actually loses his

liberty; and duress per minas (by threats), where the hard-
ship is only threatened and impending.

If a man is under duress of imprisonment or illegal restraint

of liberty, until he seals a bund or the like, he may allege this

duress, and avoid the extorted bund. But if a man be lawfully
imprisoned, and either to procure his discharge, or on any other
lair account, seals a bond or deed, this is not by duress of im-
prisonment, and he is not at liberty to avoid it. 2 Inst. 482,

Duress per minas, is either for fear of loss of life, or else for

fear of mayhem or loss of limb. And this fear must be upon
sufficient reason : non sitspicio cujuslibet vani et metictdosi homU
?iis, sed talis qui possii cadere in virum consiantem. Bract. L 2.

c. 5. A fear of battery (or being beaten) though never so

well grounded, is no duress ; neither is the fear of having one's

house burned, or one s goods taken away and destroyed

;

because in these cases, should the threat he performed, a man
may have satisfaction, by recovering equivalent damages ; but
no suitable atonement can be made for the loss of life or limb.

2 Inst. 483. See 1 Comm. 1 S 1—6.

I

As to criminal cases.— In time of war or rebellion a man
may be justified in doing many treasonable acts by compulsion

|

of the enemy or rebels, which would admit of no excuse in
time of peace. 1 Hal P. C. 50. This, however, seems only,

or at least principally, to hold as to positive crimes, so created

! by the laws of society, and which, therefore, society may
, excuse, but not as to natural offences so declared by the laws
1
of God. Therefore, though a man may be violently assaulted,

and hath no other possible means of escaping death but by
I
killing an innocent person, this fear and force shall not acquit
him of murder, for he ought rather to die himself than escape

I

by such means. 1 Hal. P. C. 51. But in such a case he is

permitted to kill the assailant ; for there the law of nature and
self-defence have made him his own protector. 4 Comm. 30.
See this Diet. tits. Baron and Feme, Felony; Murder, eye.

By the acts 37 G. 3. c. 123 : 50 G. 3. c. 102 : and 52 G. 3.

c. 104. persons compelled to take unlawful oaths are declared
not to be justified or excused, unless they declare the same
(within fourteen days in England, and ten in Ireland) to some
justice of the peace. See Oaths, unlawful.

Further as to civil coses.—It has been adjudged, that if a
man make a deed by duress done to him, by taking of his
cattle, though there be no duress to his person, yet this shall

avoid the deed. 2 Danv. Abr. 686, If a person threaten
another to make a deed to a third person, it is by duress, and
void, as if such third person had made the threatening. 2 Inst*

482 : 3 Inst. Q2 : 4 Inst. 97- And where a man is imprisoned
until he makes a bond at another place ; if afterwards he doth
it when at large, the bond is by duress, and void.

If a person be arrested upon an action at the suit of another,
and the cause of action is not good, if he make a bond to a
stranger, it is not duress, though if he make it to the plaintiff

it is; and, being sued upon the bond, he may plead it was made
by duress, and so avoid it ; also the party shall have an action
for the false imprisonment itself. 1 Rep. Perk. § If):

Cromp. Jur. 2[)6 : 1 LU. Abr. 494. If the arrest is under
colour of legal process, the action must be a special action on
the case, not an action of trespass vi et armis.

Il (>ne imprisoned make an obligation by duress, and after he
is at large takes a defeasance upon it, this will estop him to say
it was made per duress. And where A, and B., by" duress to

B., seal a bond or deed, it may be good as to A., that was never
threatened. 3 H.l6: Bro. 1? ! Mich. 7 Jac. 1. See 43 Ed. 3.

c. 13: 2 Dane. 6S6.

A man shall not avoid a deed hv duress of a stranger ; for it

3 f2
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hath been held that none shall avoid his own bond for the

imprisonment or danger of any other than of himself only*

Cro. Jac. 187 . Yet a son shall avoid his deed by duress of the

father, and the husband shall avoid a deed made by duress of

the wife ; though a servant shall not avoid a deed made by

duress of his master, or the master the deed sealed by duress

of his servant. 2 Danv. 686. If a man is taken by virtue of

a process issuing out of a court that hath not power to grant

it, or in custody on a false charge of felony, Sic. and for his

enlargement and discharge gives bond, &e. this may be avoided,

as taken by duress. Cro. El. 6if>: 4 Inst. 97 : Alien, [)2.

A statute merchant may be avoided by audita querela,

because it was made by duress or imprisonment. A will shall

be avoided by duress or menace of imprisonment. A feoff-

ment made by duress is voidable, but not void, lint m> aver-

ment shall be taken against a deed enrolled, that it was made

by duress, 1 Rol. Abr. &62 : 2 Da ft v. 685. A marriage had

by duress is voidable : and by stat. 31 //. 6. c. Q. obligations,

statutes, &t\, obtained of women by force, to marry the persons

to whom made, or otherwise, unless for a just debt, are declared

void. If a person executes a deed by duress, he cannot plead

non est factum, because it is his deed, though he may avoid it

by special pleading, and judgment si actio, &c. 5 Hep. HiU
But see Mr* Fraw's note to this place, in his edition of the

Reports, Records may not regularly be said to be made by

duress, and therefore shall not be avoided by this plea or

pretence* 2 Shep. Abr. 319-

In an action by the indorsee against the drawer of a bill, if

it appear that the defendant drew the bill without considera-

tion, and under duress, it is incumbent on the plaintiff' to show

that he gave value for it, although it was indorsed to him

before it became due. Duncan v. Scott, 1 Camp. 100. See

further, this Diet tits. Fraud, Fine, Sic

DURHAM. The bishopric of Durham was dissolved,

and the king to have all the lands, Sic. by a stat. 7 Ed. 6. not

printed. But this act was afterwards repealed by stat. 1 Man/,

st. 3. c. 3. and the bishopric newly erected, with all jurisdic-

tion ecclesiastical and temporal, annexed to the county-palatine.

The justices of the county-palatine of Durham might levy fines

of lands in the county: and writs upon proclamation, &c., were

to be directed to the bishop. Stats. 5 Eliz. c.27: 31 Elk. c. 2.

Writs to elect members of parliament in the county-palatine of

Durham shall go to the bishop or his chancellor, and be

returned by the sheriff, Sic. Stat. 25 Car. 2, c* [h See fur-

ther, tit. Counties-Palatine. As to the courts of which

three counties, and the royal franchise of Ely, we may here

insert what was there omitted. They are a species of private

courts of a limited local jurisdiction, and having at the same

time an exclusive cognizance of pleas in matters both ni*

law and equity. 4 Inst. 213. 8: Finch. R. 452. In all

these, as in the principality of Wales, the king's ordinary

writs issuing under the great seal out of Chancery do not

run; that is, they are of no force. For as, originally, all

jura regalia were granted to the lords of these counties-

palatine, they had of course the sole administration of jus-

tice by their own judges, appointed by themselves, and not

by the crown. It would therefore be incongruous for the

king to send his writ to direct the judge of another's court in

what manner to administer justice between the suitors. But
when the privileges of these counties-palatine were abridged

by stat. 27 //. 8. c. 24-. it was also enacted., that all writs and
process should be made in the king's name, but should be tested

or witnessed in the name of the owner of the franchise.

Wherefore all writs whereon actions are founded, and which
have current authority here, must be under the seal of their

respective franchises; the two former of which, Chester and
Lancaster, are now united to the crown, and the two latter,

Durham and Ely, under the government of their several

bishops. And the judges of assise who sit therein sit by virtue

of a special commission from the owners of the several fran-

chises, and under the seal thereof, and not by the usual com-

missions under the great seal of England* 3 Comm. 7S.

A bail-bond given to the sheriff of Durham, under a writ
issued immediately from the Court of K. B. to him, is not void
though the court-palatine might have interposed and claimed
the privilege. 6 Term Rep. 71,

Where goods were seized on a pone per vadios out of the
Court of Durham, the case was held not within the 8 Anne
c. 14 ; and therefore the sheriff was not bound to pay the land-
lord half a years rent then due before he removed the goods
6 Bam. $ Cres. 46*7.

'

But by an act passed in the 1 1 G. 4. and I W. 4, c. 1L the
provisions of the 8 Anne, c. 14. are extended to cases of goods
attached by virtue of any writ of pone per vadios, or of any
writ of extract thereon, issued out of the Court of Durham.
Durham, City of, is now the seat of a university, founded

by the dean and chapter, who, by an act of the 2 and 3 JK 4,

obtained leave to appropriate a part of the property of their

church for its institution and support.

DU RSLEY. Signifies blows without wounding or blood-

shed, vulgo dry blows. Blount.

DUSTY-FGOT. See Court of Piepowder.
DUTIES of persons. Allegiance is the duty of the people,

protection the duty of the magistrate ; yet they are reciprocally

the rights, as well as duties of each other. Allegiance is the

right of the magistrate, and protection the riglit of the people.

I Comm. 123.

DUTY. Any thing that is known to be due by law, and

thereby recoverable, is a duty before it is recovered, because the

party interested in the same hath power to recover it. I Lil 495,

DWELLING-HOUSK. A man may assemble people

together lawfully (at least if they do not exceed eleven) with*

out danger of raising a riot, rout, or unlawful assembly, in

order to protect and defend his house, which he is not per-

mitted to do in any other case. 1 Hal. P. C. 547 * 4 Comm. 224.

By 7 and 8 G. 4. c. 29- § U. 12. burglary; housebreaking

and stealing to any amount ; stealing in a dwelling-house, any

person being put in fear ; or stealing therein to the value of 5/,

are capital felonies.

By 7 and 8 G. 4. c. 30, § 2. 8. setting fire to, or riotously

demolishing, or begining to demolish, any dwelling-house are

the like.

By 2 and 3 W. 4. the punishment of death for stealing U)

the value of 5l. in a dwelling-house is abolished, and trans-

portation for life substituted.

See tits. Burglar y, Damages, Hundred, Riot.

0WINED. Consumed; from whence comes the word

dn indie.

DYEING. Persons stealing any cultivated root or plant

used for dying, growing in any land not being a garden,

orchard, or nursery ground, arc punishable summarily by one

magistrate, by 7 and 8 G. 4. c. 2[). § 43. See tit. Gardens.

DYERS, By stat. 3 and 4 Ed. 6« c. 2. no dyer may dye

any cloth with orchei, or with Brazil, to make a false colour in

cloth, wool, &c, on pain of 20s. By stat. 23 Eliz. c. 9- dyers

are to fix a seal of lead to cloths, with the letter M. to show

that they arc well mathered, &c, or forfeit Ss. 4rf. per yard*

By stat. 23 G. 3. c. 15, several penalties are inflicted on dyers

who dye any cloths deceitfully, and not throughout with woad,

indico, and mather ; dying blue with logwood to forfeit 20/,

Dyers in London are subject to the inspection of the Dyers

Company, who may appoint searchers ; and out of their limits

justices of the peace in sessions to appoint them: opposing the

searchers incurs 10/. penalty. See this Diet. tits. Labourers,

Lten
,
Man u fa cturers.

DYKE-REED, rather DYKE-REVE. An officer that

hath the care and oversight of the dykes and drains in fenny

countries ; as of Deepingfens, Sec. mentioned in stat. lo' and 17

Car, 2. c. 11.

DYRGE, or DIRGE, A mournful song over the dead,

from the Teutonic dyrke, taudarc, to praise and extol; whence

it is a laudatory song. CoweL
DYRENUM. A ditty or song. Venire cum toto ac pteno

dyrcno; to sing harvest home. Paroch. Antiq. 320.
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EaLD I \G, See Adding.
EALDERMAN, or eatdorman.~] Among the Saxons was

as much as earl with the Danes. Camh. Brit. 107- Also an

elder , senator, &c. Ealdermen, or aldermen, are now those

that are associated to the mayor or chief officer in the common
council of a city or borough-town, Stat. 24 8. c- 13. See

tits. Aldermen: Squire's Aug. Sax. Gov* 107- 220. n,

257. n. : and Lord Lytt. Hist. II. 2. v. 215,

EALE 111 . S, from the Sax. eale, cervisia, and /rws, (fcwutf.J

An alehouse. In the laws of King Alfred we often find this word.

EARLHORDA. The privilege of asking and selling ale

and beer. It is mentioned in a charter of King Hen. II. to

the abbot of Glastonbury.

EARL, Sax. eorle, Lat. comesr\ This it is said was a

great title among the Saxons, and is the most ancient of the

English peerage, there being no title of honour used by our

present nobility that was likewise in use by the Saxons, c xi ... j >t

this of earl, which was usually applied to the first in the royal

line. Verstegan deriveth this word from the Dutch ear, i. e*

honour, and ethel, which signifies noble. But whencesoever it

is derived, the title earl was at length given to those who were
associates to the king in his council and martial actions ; and
the method of investiture into that dignity was per cinch/ram

%tadii, without any formal charter of creation, Dugdale's

Warwicksh. 302. William the First, called the Conqueror,

gave this dignity in fee to his nobles, annexing it to this or that

county or province, and allotting them for the maintenance of

it a certain portion of money arising from the prince's profits,

for the pleadings and forfeitures of the provinces. Camd.

And formerly one carl had divers shires under his government,

and had lieutenants under him in every shire, such as arc now
sheriff's, as appears by divers of our old statutes. Cow el.

But about the reign of King John, and ever since, our kings

have made earls of counties, &e. by charter, giving them no

authority over the county, nor any pari of the profits arising

out of it, only sometimes they have had an annual fee out of

the Exchequer, &c. An earl, comes, was heretofore correlative

with comitates; and anciently there was no earl but had a

shire or county for his earldom ; but of late times, the number

of earls very much increasing, several of them have chosen for

their titles some eminent part of a county, considerable town,

village, or their own seats, &c. Besides these local earls, there

are some personal and honorary, as earl marshal of England;

see tits. Constable, Court of Chivalry; and others nominal,

who derive their titles from the names of their families, hex
Constitutionis, p. ?H. Their place is next to a marquis, and

before a viscount, and as in very ancient times those who were

created counts or earls were of the blood royal, our British

monarchs to this day call them in all public writings, " Our
most dear cousin.'* They also originally did, and still may, use

the style of Nos. See tits* Count?/, Peers of the Realm, Sheriff.

EARNEST. Money paid in part of a larger sum, or part

of the goods delivered, on any contract, evc v) which being done

by way of earnest, the property of the goods is absolutely hound

bv it : and the buyer may recover the goods by action, as well

as the vendor may the price of them. And by the statute of

frauds, stat. 29 Car. 2. c. 3. no contract for sale of goods, to

the value of 10/. or more, to he valid, unless such earnest is

made or given. See tit. Frauds.

EASEMENT, aisiamentmn, from the Fr. aisc, commodi-

tas.~\ Is defined to be a service or convenience which one

neighbour hath of another, by charter or prescription, without

profit; a way through his land, a sink, or such like. Kitch.

I Oj. A person may prescribe to an easement in the freehold of

another, as belonging to some ancient house, or to land, &c.

And a way over the land of another, a gatewav, water-course,

or washing-place, on another's ground may be claimed by pre-

scription as easements. But a multitude of persons cannot
prescribe, though for an easement they may plead custom.

Cm Jac. 170; $ Leon. 254 : 3 Mod. 2<H : Lit. Ahr. 496.

After non-use of an easement, as a right of way, &c. for

twenty vears, a release or surrender of the right will be pre-

sumed. 12 Fes. 26*5 : Per Abbott, C. J. 2 B. cy A. 791 : Per
Littledale, J. 3 B. cy C. 339: and see 3 Camp. 51k
An easement being an incorporeal right, can only be created

by deed. 1 East, id; : 5 B. S, C. 22.0. But a mere licence to

enjoy a privilege in land may be granted without deed, and
even without writing, notwithstanding the statute of frauds.

Say. 3: Palm, 81: 8 East, 310: 7 Sing. 0B2: and see tit.

Licence.

Previous to the late act of the 2 and 3 W. 4. c. 71* twenty
years

1

peaceable enjoymen t of any easement unexplained, con-

ferred a presumptive title thereto, the law assuming that the

privilege originated in a sufficient grant. That statute, how-
ever, has introduced several alterations with respect to the

periods within which the right to easements may be acquired,

and has placed lights on a different footing from ways and
watercourses. Its provisions will be found under the heads

to which they relate. See tits. Lights, Prescription, Water-
course, l\ ay.

EASTER. The name of a goddess which the Saxons wor-
shipped in the month of April, and so called, because she was the

goddess of the East* Blount. In our church it is the feast of the
Passover, in commemoration of the sullerings of our Saviour.

Easter Day. By a general rule made by the judges in

E. T. 2 IV. 4. the days between Thursday next before, and
the Wednesday next after, Easter Da?/ shall not be reckoned
or included in any rules or notices, or other proceedings, except

notices of trial and of inquiry, in the courts of law at West-
minster. But they may be return days. Hall v. Welchham,
E. T. 2 W. 4. Excheq.MS. Jen is s Hides, App. 18.

Easter Term. See tit. Terms.

EAST INDIA COMPANY,
This Company formerly bore the designation of ** The

Tinted Company nf Men bants of England trading to the East
Indies," first given to it by the 6 Anne, c. 17- It has, how-
ever, for many years been termed cc The East India Company,"
and has been so described in various acts. And by § 101. of
the recent statute it is henceforth to be called by that name.

I. The Formation and History qf the Company, doivn lo

the passing qf
' the 3 and 4 W. 4. c. 85.

II. The A! ({'rations introduced n ith respect to the Pos-
sessions

,
Property, and Privileges of the Company,

by the 3 and i /V. l. <* 8 >.

III. The Home Government of India.

IV. The Local Government qf India.

V. The Administration qf Justice.

VI. The Provisions for Religion.

V 1 1. The Provisionsfor the Appoint went, Promotion, Ed \u -a-

tion, Sfc. qf the Civil Servants qfthe Company.
VIII. Whomay trade to India, a nd uuder wha f liestridions

.

IX. Who may settle in India, a)id in ivhat Places.

X. The Provisions for the Ben (Jit and Protection qf the

Natives qf India.

I. The Formation and History qf the Compaiiy down to the

passing qf the 3 and 4 W. 4. c. H~)—The first association for

trading between England and India was formed in London 111

15*79' Its capital was divided into 101 shares, and amounted



EAST INDIA COMPANY, I.

to 30,000/, On the 3 1st of December in the following year

it procured a charter of privileges, to last for fifteen years,

constituting the adventurers a body politic and corporate, by

the name of "The Governor and Company of Merchants of

London trading to the East Indies." The proprietors, thus

incorporated, appointed a committee of twenty-four of their

number, and a chairman, who were to be chosen annually

for the management of their affairs. In the prosecution of

their object five ships were provided, which sailed from 1 orbay

on the 2d of May, 1601, with cargoes of bullion and mer-

chandize; the total expence of their equipment and lading

amounted to 75,000/. The difference between the sum and

the amount brought forward by the original subscribers

was furnished by persons who adventured their money upon

the result of this one voyage ; so that the trading of the Com-

pany was conducted on the term of a regulated, rather than a

joint-stock company.
In 1 609 the Company obtained a renewal of its charter for

an indefinite period, subject, however, to its being dissolved by

government upon three years' notice being given. About two

years after this time permission was granted to the Company

to establish factories at Surat, Ahmedabad, Cambaya, and

Goga, upon its agreeing to pay a duty of 3£ per cent, upon all

shipments of merchandize.

The system of subscriptions, in order to provide the funds

needed for the prosecution of each voyage, was discontinued

in 1612, when the association assumed the character of a joint-

stock Company. Capital was now raised amounting to

42.9,000/.;, which was embarked in four separate adventures or

voyages, prosecuted in as many successive years. Although the

result of these adventures was not equally profitable with those

previously prosecuted by individuals under the regulation of

the directors, the advantages derived (87* per cent.) were suf-

ficiently encouraging to produce a second set of subscriptions

;

and, in the year l6"37-18, a new fund of 1,600,0001 was raised.

This, although employed under the management of the same

direc tors, appears to have been kept distinct from the former

capital, andtbe profits separately accounted for to the subscribers.

It forms an important era in the history of the Company,

that in it obtained from the king authority to punish its

servants abroad by municipal as well as by martial law. It

does not appear that the authority of parliament was deemed

necessary for giving to a private corporation the unlimited

power of life and death over British subjects, in a situation

where the temptation to its abuse was strongest, owing to the

distance by which the Company's officers were removed from

any restraining authority.

A third joint stock was created in 16"32, the subscriptions to

which amounted to 420,700/. The system of management

already explained was adopted in regard to this amount of

capital also.

In l636 a licence to trade with India was granted by the

king to a body of adventurers wholly distinct from the existing

corporation, of whose rights this was deemed to be an invasion.

The utmost efforts of the directors were unavailing, however,

to procure the recal of the licence thus granted, until 1640,

when, upon the promise of its annulment, the corporation was

required to raise a new joint stock, in order to carry on the

trade upon a sufficiently extensive scale.

It was probably owing to the competition between the Com-
pany and its licensed rivals, that the profits upon its trans-

actions had fallen so low as to hold out poor inducements

to any new adventurers ; and, accordingly, we find that the

whole sum subscribed to its fourth joint-stock fund amounted

to no more than 22,500/. ; and the efforts of the directors were

consequently feeble and unproductive. Three years after this

the subscription was advanced to the still inadequate sum of

105,000/.

It may have been the political troubles of that period which

prevented the engagement to withdraw the licence of the rival

company from being fulfilled. Both associations seem, how-

ever, to have become aware of the disadvantages result! no- from
competition, so that in 1 650 their interests were joined, and
new subscriptions obtained under the denomination of "

the
United Joint Stock."

The first of those peculiar privileges to which must be
ascribed the growth of the Company's political power in India
was obtained in 1652. Upon the payment of a very incon-
siderable sum it procured from the government of Bengal an
unlimited right of trading throughout the province, without
being subjected to the payment of any duties.

The management of the Company's affairs by the directors

appears to have been so unsatisfactory to a body of its pro-

prietors, that they obtained from the Protector, in 16*55, a
commission to fit out ships for trading with India. This body
assumed the name of the Merchant Adventurers, and its

concerns were managed by a committee.

In little more than two years from the date of their com-
mission, the Merchant Adventurers formed a coalition with the

Company ; and this occasion was embraced for bringing into

one common stock all the various funds in the hands of the

directors, to a proprietorship in which claims were made by
subscribers to each of the joint-stock funds previously raised.

The directors, wTho had now only one distinct interest to

pursue, were thus relieved from much confusion and embarrass-

ment in their proceedings.

A new charter was obtained by the Company in 166*1, con-

firming its former privileges, and giving authority to make peace

and war with any prince or people, not being Christians, as well

as to seize all unlicensed persons found within the limits to

which its trade extended, and to send them to England.

In l6()8, the island of Bombay, which had been ceded br

Portugal to Charles II., as part of the marriage portion of

the Princess Catherine, was granted by the king to the Com-

pany <c in free and common soccage, as of the manor of East

Greenwich, at an annual rent of 10/ t in gold, on the 30th of

Sept. in each year/'

In l6f)3 the king granted a new charter to the Company,

under which it was required to augment its capital stock, then

756,000/., to 1,500,000/., and to export in every year British

produce to the value of 3 00,000/. This charter was to have

had effect for twenty-one years ; but the power of the crown to

grant such exclusive privileges was questioned by the Commons,

who passed a resolution declaring, "that it is the right of all

Englishmen to trade to the East Indies, or any part of the

world unless prohibited by act of parliament.**

Under the sanction of the declaration of the House of

Commons, to which no reply was attempted on the part of the

crown, many new adventurers began to trade with India,

and a powerful opposition was raised up by an association of

merchants, whose proceedings threatened the old Company

with destruction. With the view of retrieving their affairs,

the directors took advantage of the necessities of the govern-

ment, and offered to lend the sum of 700,000/, at 4 per cent,

interest, on condition that their charter should be confirmed,

and the exclusive right of trading with India secured to the

original Company. In this negotiation the directors would

probably have succeeded, had not their rivals, improving upon

the suggestion, offered to lend the larger sum of 2,000,000/. at

8 per cent, interest, on condition that they should he invested

with the monopoly, and allowed to manage their capital,

whether as a joint-stock, or on the terms of a regulated com-

pany, as they should see fit.

The larger hribe prevailed. An act passed authorizing

the association to raise the sum of 2,000,000/. by subscrip-

tion, for the service of government, at the above rate of

interest. The subscribe rswere incorporated by the name of

" The General Society," and authorized severally to trade

with India, each to the amount of his individual subscription,

such as desired it being allowed to join their stock and trade

together. The old Company was entitled to three years' notice

before its trade could be stopped. It had also acted upon the
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clause in the new act, which allowed corporations to subscribe
towards the stock of the General Society, to which it accord-
ingly contributed the sum of 315,000/.
The charter of incorporation of the General Society was

speedily followed by another, uniting the greater part of its

subscribers, who desired to trade on a joint stock. This
corporation was distinguished as * f The English Company
Trading to the East Indies/

1 The means of the new adven-
turers were so crippled by the loan of its subscribed capital to

government, that their commercial exertions were but feeble,

and not at all commensurate with those of the old Company,
the members of which had influence enough to procure an act

of parliament continuing them a corporation, and entitling

them to trade on their own account in respect of the stock

which they held in the new Company.
The rival ship of these two Companies was productive of

much inconvenience both commercial and political, so that in

the beginning of I/O], when the three years' notice to the old
Company was about expiring, an union was effected between
them. On the 22d July, 1702, an indenture passed under
the great seal— the queen being made a party to the instru-
ment in order to give full legal effect to the arrangement

—

and the two corporations took the common name of " The
United Company of Merchants Trading to the East Indies/'
Seven years were allowed, during which each association was
to manage separately the stocks actually engaged, and to
wind up its alfairs, after which the union was to be com-
plete and fin ah When this period arrived an act (6 Anne,
c. 17-) was passed, obliging the United Company to advance to
government the sum of 1,200,000/, without interest, which,
when added to the former loan of 2,000,000/ at 8 per cent.,

raised the amount to 3,200,000/., and reduced the rate of in-
lerest to 5 percent, upon the whole advance. In return for this

stipulation, the Company was empowered to raise 1,500,000/.
either on its common seal or by contributions from its mem Ikts,

and to add the 1,200,000/. to its capital stock. The charter
under the previous act might have been terminated in 1711,
but was continued by this arrangement until after a notice of
three years, which could not be given earlier than March,
]7Jf>, and further until the money borrowed should be repaid
to the Company.

This act of parliament was the foundation of the privileges
enjoyed by the United East India Company. The exclusive
privilege of trading eastward of the Cape of Good Mope to the
Straits of Magellan, granted by the i) and 10 IV. & to " the
General Society/' was thereby confirmed to the United Corn-
pan v, and continued by successive acts of parliament until

The above act of 6 Anne, c. 17- provided that on receiving
the three years' notice already mentioned, and repayment of
the money borrowed, the Company should cease to be a corpo-
ration* In 1730, however, the Company, by the payment of
200,000/. to the public, obtained an enactment (3 G. 2. c. 14.
confirmed by 17 G. 2. c. 17- and 21 G. & c. 65.) by which it

was declared, that notwithstanding the debt due to the Com-
pany should be redeemed, it should continue to be a body
politic and corporate, and have perpetual succession, and a

common seal.

The old Company had obtained a grant in ifyjS of the towns
of Chuttanuttee, Govindpore, and Calcutta, with leave to

exercise jurisdiction over the inhabitants of the district, and
to erect fortifications. A fortification* which they speedily

constructed, received the name of Fort William, in compli-

ment to the reigning king of England.
From the period of their first acquisition of territory in India,

the directors of the ditlerent Companies had shown much
anxiety respecting the claim which government might iuake

to its sovereignty. In 1707 an agreement was entered into

between the public and the United Company to the effect, that

in consideration of an annual payment of 100,000/. the terri-

tory should remain in possession of the Company for the term

of two years. This term was afterwards extended to five

years more from the first of February, 170"9* The sums paid
to the public by the Company under these two acts amounted
to 2,}69}3<J8L \8s. fid.

The revenues of the Company in India proving inadequate
to defray the expences of its government, and the large annual
payment reserved to the public, a petition was presented to

parliament in 1773, praying relief: in consequence, the sum of

1,400,000/, was lent to the Company for four years,

Parliament availed itself of this occasion to assume a general
regulation of the Company's affairs, and to efleet a complete
change in its constitution. It appointed a governor-general to

reside in Bengal, to which station the other Indian presidencies

were made subordinate. A supreme court of judicature was
likewise established in Calcutta, with judges appointed by the
crown. It determined the mode of electing directors and the

qualification of voters. It restricted the amount of annual
dividend upon the stock to six per cent., foregoing the annual
payment of 4-00,000/. until the debt, incurred under the arrange-
ment, should be discharged. It insisted upon the exhibition to

the government of all correspondence between the directors

and their officers which related to territorial affairs; and
required half yearly statements to be rendered to the Treasury
of the profits and less upon the Company's trade and revenues,

and of its debts in England.
In return fur these exactions, parliament, besides advancing

the sum above-mentioned, and foregoing for a time the annual
payment of 4-00,000/., conlirmed to the Company its territorial

possessions until the expiration of its then existing charter.

The act passed in 17#1, for renewing the charter until

March, 179^ continued the territorial acquisitions and
revenues in the Company for a period terminating upon three

years* notice, to be given after March, 17<)t. Under this

act the Company paid to the public 400,000/. in satisfaction

of all claims, the loan of 1,400,000/. having been previously
discharged.

In 1793 the act 33 G. 3. c. 52, was passed, by which the
possession of the British territories in India, together with the
right of exclusive trading thither, were, under certain limita-

tions, continued to the Company for the further term of twenty
years. In 1813 the charter was again renewed for twenty
years. By this last act (53 G. 3. c. 155.) the trade to India
was thrown open to the public under certain regulations; while
that to China and the trade in tea generally was reserved
exclusively to the Company.
The capital stock of the Company, which in

1708 amounted to the sum of A'3,200,000
Was increased under the authority of successive

enactments as follows :

—

In 1786 800,000
In 1789 . . . . 1,(^)0,000
In 1 7<H 1,000,000

Making its capital stock amount to 6,000,000
Some portions of the capital thus raised were subscribed at

rates exceeding the nominal amount* The sum actually si (li-

mbed in 179* was 2,027,295/. ; and the whole amount paid,

into the Company's treasury for capital stock has been
7,7*0,000/.

Under the provisions of the act of 1793 the Company en-
gaged to pay to the public the sum of 500,000/. annually,
unless prevented by war expenditure: but owing to the period
over which the engagement extended being one of continued
hostilities, no more than two payments of 250,000/. each, in

the years 1 793-4 and 1 79^5 were made.
On two occasions subsequently to 1793, the Company ob-

tained pecuniary assistance from the public, under the authority
of the legislature; once, in 1810, when 1,500,000/. was ad-
vanced in Exchequer bills, and repaid soon after by advances
made for the public service in India, and again in IK12, when
a loan of 2,500,000/. was raised by government for the service
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of the Company: this loan was liquidated by annual payments,

and was finally discharged in 1 822.

IT. The Alterations introduced with respect to the Possessions,

Property, and Privileges, of the Compa tin, hy the 3 and 4 W* 4.

c . 85,—The important changes intended to be effected by this

act may be gathered from the preamble. After stating that,

by the 53 G* 3. c. 155. the possession and government of the

British territories in India were continued in the Company for

a term therein mentioned, it proceeds :
" And whereas the said

Company are entitled to or claim the lordships and islands of

St. Helena and Bombay under grants from the crown, and

other property to a large amount in value, and also certain

rights ami privileges not affected by determination of the term

granted by the said recited act : and whereas the said Com-

pany have consented that all their rights and interests to or in

the said territories, and all their territorial and commercial,

real and personal assets ami property whatsoever, shall, subject

to the debts and liabilities now affecting the same, be placed

at the disposal of parliament in consideration of certain pro-

visions hereinafter mentioned, and have also consented that

their right to trade for their own profit in common with other

his Majesty's subjects be suspended during such time as the

government of the said territories shall be confided to them ;

and whereas it is expedient that the said territories now under

the government of the said Company be continued under

such government but in trust for the crown of the United

Kingdom of Great Britain and Ireland, and discharged of all

claims of the said Company to any profit therefrom to their own

use, except the dividend hereinafter secured to them, and that

the property of the said Company he continued in their pos-

session and at their disposal, in trust for the crown, for the

service of the said government, and other puq^oses in this act

mentioned/'

By § I. it is enacted, that from and after the 22d April,

1834, the territorial acquisitions and revenues mentioned in

the act of the 53rd year of G. 3., together with the port and

island of Bombay, and all other territories now in the pos-

session and under the government of the Company, except

the island of St. Helena, shall continue under such govern-

ment, until the 30th April, 1S54; and that all the lands,

hereditaments, revenues, merchandize, real and personal estate

whatsoever, of the Company, except the island of St. Helena,

and the stores and property thereon, subject to the debts and

liabilities now affecting the same, and the benefit of all con-

tracts, and all rights to forfeitures, and other emoluments

whatsoever, which the said Company shall be entitled unto

on the 22nd April, 1834, shall remain vested in, and be

held, by the Company, in trust for his Majesty, his heirs and

successors, for the service of the government of India, discharged

of all claims of the Company to any profit or advantage there-

from to their own use, except the dividend on their capital

stock, secured to them as after-mentioned, subject to such

powers for control over the acts and concerns of the Company,

as have been already provided by any acts of parliament, or

are provided by this act.

By § 112, the island of -St. Helena, and all forts, factories,

public edifices, and hereditaments in the island, and all stores

and property thereon, fit or used for the service of the govern-

ment thereof, shall be vested in his Majesty, his heirs and

successors, and the said island shall be governed by such orders

as his Majesty in council shall issue.

By § 2. all privileges, franchises, abilities, capacities, powers,

whether military or civil, rights, remedies, forfeitures, disabi-

lities, provisions, matters, and things, granted to or continued

in the Company by the act of 53 G. 3. during the term

limited thereby, and all other the enactments and provisions

therein contained, or in any other act whatsoever, which are

limited or may be construed to be limited to continue for the

term granted to the Company by such act, so far as the same

or any of them are in force, and not repealed by or repugnant

to the enactments hereinafter contained, and all powers of
alienation and disposition, rights, franchises, and immunities
which the Company now have, shall continue in force, and
may be exercised and enjoyed, against all persons whomsoever
subject to the control hereinbefore mentioned, until the 30th
April, 1854*

By § 3. from and after the said 22nd April, 1834, the ex-

elusive right of trading with the dominions of the Emperor
of China, and of trading in tea, continued to the said Company
by the 53 ft 3. shall cease.

And § 114. repeals all enactments directing the Company to

provide for keeping a stock of tea.

By § 4. the Company shall, with all convenient speed after

the 22nd April, J 834, close their commercial business, and

make sale of all their merchandize, stores, and etfeets at

home and abroad, distinguished in their account books as com*

mereial assets, and all their warehouses, lands, tenements,

hereditaments, and property whatsoever which may not be

retained for the purposes of the government of the said terri-

tories, and get in all debts due to them on account of the com*

mereial branch of their affairs, and reduce their commercial

establishments as the same shall become unnecessary, and

abstain from all commercial business which shall not be inci-

dent to the closing of their actual concerns, and to the conver-

sion into money of the property hereinbefore directed to be

sold, or which shall not be carried on for the purposes of the

SLiid government.

§ 5. provides that nothing herein contained shall prevent

the Company from selling, at the sales of their own goods and

merchandize by this ac t directed to be made, such goods and

merchandize the property of other persons as they may now

lawfully sell at their public sales.

By § 0- the Board of Commissioners for the affairs of India

are to have full power to superintend and control the sale of

the property directed to be disposed of, and to determine, until

it he converted into money, what parts of the commercial

establishments shall be continued and reduced.

By § 9. from and after the said 2?nd April, 1834, tk

bond debt in Great Britain, the territorial debt in India, and

all other debts which shall on that day be owing by the Com-

pany, and all sums of money, costs, charges, and expences,

which, after the 22nd April, 1831, may become payable

by the Company, by reason of any covenants, contracts, or

liabilities then existing, and all debts, expences, and liabilities

whatever winch after the same day shall be lawfully incurred

on account of the government of the said territories, and all

payments by the act directed to be made, shall be charged upon

the revenues of the said territories ; and that neither any stock

or effects which the Company may hereafter have to their own

use, nor the dividend by the act secured to them, nor the

directors or proprietors of the said Company, shall be chargeable

With any of the said debts, payments, or liabilities.

And by § 10. so long as the possession and government of

the said territories shall be continued to the Company, all per-

sons and bodies politic shall have the same suits, remedies, and

proceedings, legal and equitable, against the Company, in

respect of such debts and liabilities as aforesaid, and the pro-

perty vested in the Company in trust as aforesaid shall be

subject to the same judgments and executions, in the same

manner as if it were continued to the Company to their

own use.
( t

By § 11, that out of the revenues of the said territones

there shall be paid to or retained by the Company, to then"

own use, a yearly dividend after the rate of ten pounds tea

shillings per cent, per annum on the present amount of their

capital stock ; the said dividend to be payable in Great Britain,

by equal half-yearly payments, on the Gth of January and the

6th of July in every year ; the first half-yearly payment to be

made on the 6th of July, 1834.

§ 12. enacts that the dividend shall be subject to rederop-

I
tion by parliament at any time after April, 1874, on payment
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of 200/* for 100/. stock, and giving twelve months' notice of the
intention to redeem. Provided (§ 13) if, after April, 1854,
the Company shall be deprived of the possession and govern-
ment of India, they may within one year thereafter demand
such redemption, which shall be made within three years after
such demand.

By § 1 k the Company are to pav the commissioners for the
reduction of the national debt, 2,000,000/., which sum, with
the dividends thereon arising, is to be invested in public
securities, until it amounts to 12,000,000/., and to form a
security fund for the redemption of the dividend of the Company.
By § 1 5. the same commissioners are, upon the requisition of

the Court of Directors, to raise money in the manner therein
mentioned, for payment of the Company's dividend, in case of
failure or delay in remitting the proper funds for that purpose.
By § 16. the dividends of the security fund, after it shall

amount to 12,000,000/., and until it shall be applied in
redemption of the Company's dividend, and also so much of
the fund as shall remain after such redemption, are to be
applied in aid of the revenues of the territories.

By § 17. the dividend of the Company's capital stock is to
be paid out of the revenues transmitted to Great Britain in
peference to all other charges; and the said sum of 2,000,000/.
is, after the 22d of April, 1832, to have priority of payment
out of any sums due from the public, and any government
Stock then belonging to the Company, subject to such pay-
ments: the revenues and moneys then belonging to the Com-
pany, and all moneys to be received by them in respect of the
property and rights vested in them in trust, are to be applied
to the service of the government of India, and in defraying tha
charges created by the act*

III* The Home Government of India,—The home govern-
ment of India is formed of— lT The Court of Proprietors;
2. The Court of Directors; 3. The Commissioners for the
Affairs of India, commonly called the Board of Control.

1. The Court of Proprietors is composed of all the members
of the Company who are possessed of a certain amount of
stock, Previous to the 13 G.3. c. 63. the holder of 500/. stock
was entitled to a vote, but by § 3. of that statute the qualifi-
cation for a single vote is raised to 1,000/. stock. By § 4, the
possessor of 3,000/. stock is privileged to give two votes at
any election of directors, or any ballot of the Company ; of
6,0001. three votes; of 10,000/., four votes; which is the
greatest number allowed to any one member. By § 6, an
oath or affirmation that he holds the stock in his own right,
and has been possessed of it for twelve months, except in the
cases therein mentioned, is required of every proprietor before
he is permitted to vote.

By the charter granted under the authority of the 9 and 10
IV. 3. it was appointed that in all cases of an equality of votes
in any general Court of Proprietors, or Court of Directors, the
matter should be determined by lots* But by § 77. of the 53
G. 3* c. 155. no question is to be carried in cither court oilier-

wise than by a majority of votes ; and an equality is to be
deemed a rejection of the question, except in cases of elections

to offices, where there shall be more than one candidate ; which,
in the event of an equality of votes, are to be decided by lot as

before- By § 27. of the 3 and 4 W. 4. c. 85., any proprietor

resident in the United Kingdom, may vote by attorney on the

election of directors, making an affidavit or affirmation before

a justice of the peace to the like effect as the oath or affirma-

tion taken by proprietors voting upon ballots at any general

courL

The proprietors elect the directors, and formerly declared the

dividends. They may make bye-laws, which were binding

where no act of parliament existed to the contrary. Proceed-

ings in parliament affecting the interests of the Company, and
all gratuities to any civil or military officer exceeding fiOO/.,

must have their sanction, as well as the confirmation of the

VOL* I.

Board of Control, They have not, however, any generally
controlling power over the Court of Directors, neither can
they (34 G. 3. c 25. $ revoke or rescind anv of its orders
after they have been approved by the Board of Control. The
number of proprietors recently entitled to vote were 1,956 ; ofwhom o4 possessed four votes, 50 three votes, 370 two votes,
and l,o02 one vote each.

2. The Court of Directors consists of twen tv-four proprietors,
who manage the affairs of the Companv, subject to the superin-
tendence ot the Board of Control. Thev are chosen at a Gene-
ral Court of Proprietors, held annually on the second Wednesday
in April (17 G. 3, c. 8), and each must possess a qualification
of 2,000/. stock. Formerly they were elected in a body for
one year only, but under the provisions of the 13 G. 3. c. 63.
§ 1. they now hold their offices for four vears, six going out
annually by rotation. After the expiration of a vear, they are
again eligible, and are generally re-chosen

; thirteen from a
court. 1 he appointment of a chairman and deputy-chairman
rests with the directors, and takes place once a-year. Bv § 27.
of the 3 and 4 W. 4. c. 85. so much of the 13 G. 3. c!63. as
restricted any person who had been employed, either in a civil
or a military- capacity, in India, from being chosen a director
until he had resided two years in England, is repealed, exceptm the cases therein mentioned.
The meetings of the Court of Directors are to be held at

least once a week, but frequently take place at a shorter
interval, being summoned as occasion requires. For the dispatch
ot business the court divides itself into committees, which are
designated by the particular duty allotted to them, as the
committee of correspondence, Sec. And by 3 and 4 JV 4, c. 85.
§ 35. the Court of Directors are from time to time to appoint
a secret committee, to consist of any number of directors not
exceeding three, for the purposes specified in the statute, who,
before they act, are to administer to each other and take the
oath therein mentioned.

3. The Board of Control was first established by Mr. Pitt's
celebrated India Bill (24 G. 3. sess. 2. c. 25.) By that act the
king was authorized to appoint six commissioners for the
affairs of India from among his privy councillors; of whom,
one of the secretaries of state, and the Chancellor of the Ex-
chequer for the time being, were to be two ; three commis-
sioners to form a board, whereof the said secretary of state, or, in
his absence, the Chancellor of the Exchequer, or in the absence
of both, the senior commissioner, was to be president, who, in
case of the board being at any time equally divided in opinion,
was to have two voices, or the casting vote.
By the 33 G 3. c. 52. the constitution of the board was

altered. The person first named in the king's commission was
to be the president, and the two principal secretaries of state
and the Chancellor of the Exchequer were always to form three
of the commissioners, whose number was rendered indefinite.
The king might also add to the list two members who were not
of the privy council.

The 3 and 4 W. 4. c. 85. has introduced a further change.
It is no longer necessary for the commissioners to be privy coun-
cillors. The Lord President of the Council, the Lord Privy
Seal, the First Lord of the Treasury, the principal Secretaries of
State, and the Chancellor of the Exchequer, for the time being,
are ex officio to be Commissioners for the Affairs of India, m
conjunction with the persons nominated in any commission
issued under the great seal, and are to have the same powers as
if they had been nominated in such commission in the above-
mentioned order next after the commissioner first named
therein. § 20, Two commissioners may form a board, whereof
the commissioner first named in the commission, or, in his
absence, the next in order, is to be president (§ 21,), who is to
have two voices, or the casting vote, when the commissioners
present at any board shall be divided in opinion. § 22.

The board may appoint two secretaries and other officers,
each of which secretaries is to have the same powers and privi-

3 o 1
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leges as by any acts are vested in the chief secretary of the

Board of Control. The president of the board (but no other

commissioner), secretary, and other officers, to be paid such sa-

laries by the Company as his Majesty shall direct § 23.

The persons who on the g&J April, 1834, shall be Commis-

sioners for the A flairs of India, shall continue so, with the

same powers as if they had been appointed by the act, until

their appointments shall be revoked. § 26.

The board is to have full power to superintend or control all

acts and concerns of the Company relating to the government

or revenues of India, or the property by the act vested in them

in trust, and all grants of salaries, gratuities, and allowances,

and all other payments, out of such revenues and property,

except as thereinafter mentioned. § 25.

By § 36, if the board are of opinion that any of their delibe-

rations intended to he communicated in despatches to the

governments in India require secrecy, they may send such

despatches to the secret committee of directors appointed by

§ 35. who are, without disclosing, to transmit the same.

By § 29. the Court of Directors is to deliver to the board

copies of all minutes and proceeding of all courts of proprietors,

or courts of directors, within eight days after such courts are

held, and also copies of all material letters and despatches re-

ceived by the Court or any committee of directors.

By § 30. no orders or despatches (except such classes of

communications as the board may allow) are to be sent or given

by the Court or any committee of directors until approved by

the board, and for that purpose copies thereof are to be laid

before it, and returned within two months if approved; but if

the board shall disapprove or alter any of such proposed orders

or despatches, it is to give its reasons in respect thereof

in writing, together with its directions relating thereto, to the

directors, who are to send the orders or despatches, in the form

approved, to their proper destinations.

By § 31. whenever the Court of Directors shall, for the space

of fourteen days after being required by the board, neglect to

prepare and submit for its consideration any despatches or com-

munications, the latter may prepare and send the same, together

with its directions relative thereto, to the directors, who are to

transmit them to their destinations.

By § 33. the directors mar, within fourteen days, make
representations to the board touching directions received from

it, which the latter is to take into consideration, and then to

give its final orders.

§ 34. If it appear to the Court of Directors that any orders

or official communications (except such as pass through the

secret committee) on which the board shall give directions, are

contrary to law, the board and the Court of Directors may
send a special case to three or more of the judges of the King's

Bench, whose opinion shall be conclusive.

IV. The Local Government of bulla.—By § 3y. the super-

intendence, direction, and control of the whole civil and mili-

tary government of the territories and revenues in India are

vested in a governor-general and councillors, to be styled,

" The Governor- General in Council."

By % 40. the council is to consist of four ordinary members,

three of whom are to be chosen by the Court of Directors from

among persons who are, or have been, servants of the Com-
pany, and, at the time of appointment, have been in its service

for ten years. No one in the military service is, during his

continuance in office as a member of council, to hold, or to be

employed in, any military command or duties. The fourth

ordinary member is to be appointed from among persons not

servants of the Company, by the Court of Directors, subject to

the approbation of the crown ; but he is not to be entitled to sit

or vote in the council, except at meetings for making laws and

regulations. The Court of Directors may appoint the com-
mander-in-chiefof the Company's forces in India ; and if there he

no such commander-in-chief, or his olhee and that of governor-

general shall be vested in the same person, then the commander*
in-chief of the forces on the Bengal establishment, to be an
extraordinary member of the council, who shall have prece-

dence next after the governor-general,

By § 43. the governor-general in council shall have power
to repeal or alter any laws or regulations now or here-

after to be in force in the said territories, and to make laws for

all persons, British or native, foreigners or others, and for all

courts of justice, whether established by his Majesty's charters

or otherwise, and the jurisdictions thereof, throughout the

whole of the said territories, and for all servants of the Com-
pany within the dominions of princes and states in alliance

with the Company ;
except the power of making any laws

which shall repeal or afreet the provisions of this act, or of the

acts for punishing mutiny and desertion, or of any act here-

after to be passed affecting the Company or the territories or

the inhabitants thereof, or any laws which shall affect any pre^

rogative of the crown, or the authority of parliament, or the

constitution or rights of the Company, or the unwritten laws

or constitution of Great Britain and Ireland, whereon may

depend the allegiance of any person to the crown of the United

Kingdom, or the sovereignty of the crown over the said terri-

tories.

§ 44. In case the Court of Directors, under such control

as by this act is provided, shall signify to the governor*genend

in council their disallowance of any laws by the governor-

general in council made, upon receipt of notice of such dis-

allowance, the governor-general in council shall repeal them,

§ 45, All laws made as aforesaid, so long as they remain

unrepealed, shall be of the same force throughout the said ter-

ritories as any act of parliament would he within the sank

territories, and shall he taken notice of by all courts of justice

within the same territories ; and it shall not he necessary to

register them in any court of justice.

Provided (§ 46.) it shall not be lawful for the governor-

general in council, without the previous sanction of the Court

of Directors, to uiahe any law whereby power shall be given to

any courts of justice, other than the courts of justice esta-

blished by his Majesty's charters, to sentence to death any of

his Majesty's natural-born subjects horn in Europe, or their

children, or which shall abolish any of the courts of justice

established by his Majesty's charters.

§ 47- The Court of Directors shall forthwith submit, for

the approbation of the board, rules for the procedure of trie

governor-general in council in the discharge of all powers and

duties vested or to he vested in him ; which rules shall prescribe

the modes of promulgation of any laws to be made by, and of

the authentication of all acts of the governor-general in council;

and such rules, wThen approved by the board, shall be of the

same force as if inserted in this act, provided they shall be laid

before both houses of parliament in the session next after the

approval thereof.

§ 48, All laws shall be made at some meeting of the

council at which the governor-general and at least tbree of the

ordinary members of council shall be assembled; all other

functions of the governor- general in council may be exercised

by him and one or more ordinary member or members ot

council ; in every case of difference of opinion where there shall

be an equality of voices the governor-general shall have two

votes or the casting vote.

§ 49. When any measure shall be proposed before the

governor-general in council, whereby the safety or interest 01

the British possessions in India may be, in the judgment of the

governor* general, essentially affected, and he shall be of opinion

either that the measure so proposed ought to he adopted, or

should be suspended or rejected , and the majority in council

then present shall dissent from such opinion, the governor-

general and members of council are directed to communicate to

each other in writing, to be recorded on their secret consulta-

tions, the grounds of their respective opinions ; and if after
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considering the same the governor-general and the majority
in council still differ in opinion, the governor-general may
suspend or reject the measure so proposed in part or in whole,
or carry it into execution, as he shall think fit.

§ 50. The council shall assemble at such places as shall be
appointed by the governor-general in council within the said
territories, and as often as it shall assemble within the presi-
dencies of Fort Saint George, Bombay, or Agra,, the governor
of such presidency shall act as an extraordinary member.

§ 70, Whenever the governor-general in council shall
declare it expedient the governor-general should visit any part
of India unaccompanied by the council, the governor-general
in council may, previously to the departure of the governor-
general, nominate some member of the council to be president,
in whom, during the absence of the governor-general, his
powers in assemblies of the council shall be reposed ; and the
governor-general in council may authorize the governor-general
alone to exercise all the powers which might be exercised by
the said governor-general in council, except the power of
making laws: provided that, during the absence of the go-
vernor-general, no law shall be made by the president and
council without the assent in writing of the governor-general.

§ 51. Nothing herein contained shall affect the right of
parliament to make laws for the said territories, and the in-
habitants thereof ; and it is expressly declared that a full and
constantly existing right is reserved to parliament to control
all acts of the governor-general in council, and to repeal m&
alter at any time any law made by them, and to legislate for
the said territories and the inhabitants thereof in as ample
a manner as if this act had not been passed ; and to enable
parliament to exercise such right, all laws made by the
governor-general in council shall be transmitted to England,
and laid before both houses of parliament, in the manner now
by law provided concerning the regulations made by the several
governments in India.

§ 11 Thu governor- general of the presidency of Fort
William in Bengal on the ^d April, 18:U, shall be the first

governor-general of India under this act, and members of
council of the same presidency on that day shall be respectively
members of the council constituted by this act.

§ 52. All enactments and provisions relating to the governor-
general of Fort William in Bengal in council, and the gd-
yernor-general of Fort William in Bengal alone, respectively,
in any other acts contained, so far as the same are now in
force, and not repealed by or repugnant to the provisions of this
act, shall continue in force and be applicable to the governor-
general of India in council, and to the governor-general of
India alone, respectively,

§ If any vacancy shall happen in the office of governor-
general of India when no provisional or other successor shall
be upon the spot, the ordinary member of council next in rank
to the governor-general shall execute the office of governor-
general of India and governor of the presidency of Fort Wil-
liam in Bengal until a successor shall arrive, or some ether
person be appointed thereto ; and every such acting governor-
general shall exercise all the rights and powers of governor-
general of India, and be entitled to receive the emoluments
appertaining to the office, foregoing his salary of a member of
council for the same period.

§ 6 k If any vacancy shall happen in the office of an ordi-
nary member of council of India when no person provisionally
or otherwise appointed to succeed thereto shall be on the spot,

such vacancy shall be supplied by the governor-general in
council ; and if any vacancy shall happen in the office of a

member of council of any presidency when no person, pro-
visionally or otherwise, appointed to succeed thereto shall be
on the spot, such vacancy shall be supplied by the governor in

council of the presidency in which such vacancy shall happen;
and until a successor shall arrive the person so nominated
shall execute the office by him supplied, and have the powers
thereof, and be entitled to the salary and emoluments ap-

pertaining thereto, foregoing all salaries bv him enjoyed at
the time of his being appointed to such office ; provided no
person shall be appointed a temporary member of council who
might not have been appointed by the said Court of Directors
to hll the vacancy supplied by such temporary appointment.

Previous to the 3 ami 4 IV. 4. the executive government of
India was administered at three presidencies, Fort William in
Bengal, Fort Saint George at Madras, and Bombay. Hut by
§ 38, of that statute, the presidency of Fort William in Rental
is divided into two district presidencies, one to be styled The
presidency of Fort William in Bengal, and the other the presi-
dency of Agra.
By § 5h\ the executive government of each of the presi-

dencies of Fort William in Bengal, Fort Saint George, Bom-
bay, and Agra, shall be administered by a governor and three
councillors, to be styled < the Governor in Council of the said
Presidencies of Fort William in Bengal, Fort Saint George,
Bombay, and Agra, respectively and the governor and coun-
cillors of each presidency shall have the same rights and voices
in their assemblies, and' observe the same order and course in
their proceedings, as the governors in council of the presidencies
of Fort Saint George and Bombay now observe, and the
governor-general of India for the time being shall be governor
of the presidency of Fort William in Bengal.

§ 6*9- The governor-general in council mav appoint a deputy
governor of the presidency of Fort William in Bengal as
exigencies may require.

§ 57. The Court of Directors, under such control as is by
this act provided, may revoke and suspend the appointment of
councils in all or any of the presidencies, or reduce the number
of councillors in the same, and during such time as a council
shall not he appointed in any such presidency the executive
government thereof shall be administered by a'govemor alone*

§ 58. The several persons who, on the 22& April, 1834,
shall be governors of the presidencies of Fort Saint George and
Bombay, shall be the first governors of the said presidencies
under this act.

§ 5
;

9. In the presidencies in which the appointment of a
council shall be suspended under the provision hcrcin-before
contained, the governors appointed under this act, and in the
presidencies in which councils shall be appointed, the said
governors in their respective councils shall have the rights,
powers, duties, functions, and immunities, not repugnant to
tbis act, whi< h the governors of Fort Saint George andlVimbay
in their respective councils now have within their respective
presidencies

; and the governors and members of council of pre-
sidencies appointed under this act shall severally have the
rights, powers, and immunities, not repugnant to this act,
which the governors and members of council of the presidencies
of Fort Saint George and Bombay now have in their respective
presidencies; provided no governor or governor in council
shall have the power of making or suspending any laws, unless
in cases of urgent necessity, and then only until the decision of
the governor-general of India in council shall be signified
thereon

; and provided also, no governor or governor in council
shall have the power of creating any new office, or granting any
salary, gratuity, or allowance, without the previous sanction of
the governor-general of India in council.

§ US. If any vacancy shall happen in the office of governor
of Fort Saint George, Bombay, or Agra, when no provisional
or other successor shall he upon the spot, if there shall be a
council in the presidency in which such vacancy shall happen,
the member of such council next in rank to 'the governor,
other than the commander-im chief or officer commanding the
forces of such presidency, and if there shall be no council,

&
then

the senior secretary of government of the said presidency, shall
execute the office of governor until a successor shall arrive, or
some other person be appointed thereto ; and every such acting
governor shall be entitled to the emoluments appertaining to
the office, foregoing all salaries by him enjoyed at the time of
his being called to supplv such office.

3 (i 2
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§ 65, The govern or-general in council shall have by virtue

of this act full power to superintend and control the governors

and governors in council of Fort William in Bengal, Fort

Saint George, Bombay, and Agra, in all points relating to the

civil or military administration of the said presidencies, and

the said governors and governors in council shall be bound to

obey the orders and instructions of the governor-general in

council in all cases.

§
0*6". The governors or governors in council of Fort Wil-

liam in Bengal, Fort Saint George, Bombay, and Agra, may
propose to the governor-genera] in council drafts of any laws

which they think expedient, together with their reasons for

the same; and the governor- general in council is required to

take the same and such reasons into consideration, and to

communicate the resolutions thereon to the governor or gover-

nor in council by whom the same shall have been proposed.

§ (}8. The governors and governors in council of the said

presidencies of Fort William in Bengal, Fort Saint George,

Bombayj and Agra respectively shall regularly transmit to the

governor-general in council true copies of all such orders and

acts of their governments, and also advice of all matters which

come to their knowledge, and which they shall deem material

to be communicated to the governor-general in council, or as

the governor-general in council shall require,

§ 6*7. When the governor-general shall visit the presi-

dencies of Fort Saint George, Bombay, or Agra, the powers

of the governors of those presidencies respectively shall not be

suspended.

§ 79* The departure from India with intent to Teturn to

Europe of any governor-general of India, governor, member of

council, or commander-in-chief, shall be deemed in Jaw a resig-

nation of his office, and no other act of any governor-general,

or governor, or member of council, except a declaration in

writing under hand and seal, delivered to the secretary for the

public department of the presidency wherein he shall be, in

order to be recorded, shall be held a resignation or surrender of

office.

The laws punishing mutiny or desertion of officers or soldiers

in the service of the Company were consolidated and amended
by the 4 G. 4, c. 81. which prescribes the manner in which
courts-martial are to be holden for the trial of offenders.

By 3 and W* 4 c. So. § 72. for the purposes of the above act,

the presidency of Fort William in Bengal is to be deemed
entire, and not divided into two presidencies.

By § 73. the governor-general in council may from time

to time make articles of war for the government of the native

officers and soldiers in the military service of the Company,
and for the administration of justice by court-martial to be

holden on such officers and soldiers,

V. The Administration of Jifsiice.—-There exist in India

two concurrent, and in some instances conflicting, systems of

judicature ; the Company's courts and the king's, or supreme
courts.

In the Company's courts there are three grades of European
judges—the district, the provisional, and the judges of the

Sudder court. There are also two classes of native judges

;

JMoorsifs, of whom several are stationed in every district—and
Sudder ameens, established at the same stations with the

European district judges. There are also magistrates, who
exercise civil jurisdiction; and registrars, who decide such cases

as may be referred to them by the judges.

By a charter granted to the Company, being dated the 8th
January, tlG G. 2. courts of civil, criminal, and ecclesiastical

jurisdiction were established at Madras, Bombay, and Fort
W illiam in Bengal,

By 13 G. & c, 6*3. § 13. the crown was empowered by charter

or letters patent to erect a supreme court of judicature at Fort
William, to consist of a chief justice and three other judges
(reduced by 37 G. 3. c* 140. to two), being barristers of five

years' standing, which court was to exercise all civil, criminal,

admiralty, and ecclesiastical jurisdiction, and be a court of
record, oyer and terminer, and gaol delivery, for the town of
Calcutta and factory of Fort William, and the factories subordi-

nate thereto*

By § 14. the court is to have jurisdiction over all British

subjects residing in the provinces of Bengal, Bahar, and Orissa,

for the trial of any criminal offences committed against bis

Majesty's subjects, or of any civil action instituted against

them, or any person who, at the time the cause of action arose,

was in the service of the Company, or of his Majesty's subjects.

By § 1 5. the court shall not be competent to try any indict-

ment against the governor-general, or any of his council, for

any offence (not being treason or felony) committed in Bengal,

Bahar, and Orissa,

By § 16. the Supreme Court may determine actions by

British subjects against any inhabitant of India residing in

Bengal, Bahar, or Orissa, upon contracts in writing, where the

cause of action exceeds the sum of 500 current rupees, and

such inhabitant shall have agreed that in case of dispute the

matter shall be heard by the Supreme Court ; and such actions

may be brought before it either in the first instance, or by ap-

peal from the courts established in those provinces.

By § 1 7- the governor-general, his council, and judges are

not to be arrested or imprisoned upon any action or proceeding

in the court.

§ 1 8. gives an appeal from the Supreme Court to his Majesty

in council.

By § 34. offences and misdemeanors in the Supreme Court are

to be tried by a jury of British subjects resident in Calcutta.

By § 38. the governor-general and council at Fort William,

as well as the judges of the Supreme Court, are empowered to

act as justices of peace ; and the governor-general and council

are authorized to hold quarter sessions within the settlement of

Fort William four times a-year ; the same to be a court of record.

By § 39- any crimes or misdemeanors committed by the

governor-general, governor, or council of any of the settlements

in India, or by the judges of the Supreme Court, or of any

other court in the Company's settlements, or by any other

persons in their service in any civil or military capacity, maybe

tried in the Court of King's Bench.

By § 40, 41, & 42. the depositions of witnesses taken in the

manner therein prescribed, are to be received on the trial of

such crimes and misdemeanors in the King's Bench, and in

cases of proceedings in parliament for offences in India- See

tit. Deposition.

Doubts having arisen as to the precise meaning of the pro-

visions of the above act, which led to dissensions between the

governor-general and his council, and the judges of the Supreme

Court, as to the extent of the powers of the latter, the 21 0. £

c. 70. was passed.

By § 1. the governor-general and council are not to be

subject to the jurisdiction of the Supreme Court for acts done

in their public capacity.

And by § 2. persons impleaded in any civil or criminal case

before the Supreme Court, for acts committed by order of the

governor-general and council in writing, may plead the general

issue, and give the order in evidence, which, with proof that

the acts done were according to its purport, shall entitle them

to an acquittal*

§ 3. provides that where the orders of the governor-general

and council extend to British subjects the Supreme Court shall

retain its jurisdiction.

By § 5. complaints may he made to the court in writing,

and upon oath of oppressions or injuries committed by the

governor-general, or any member of his council, or by other

persons acting under orders given them by the governor-

general and council, on the party complaining entering into

a bond with a responsible surety to the Company in such sum

as the court shall appoint to prosecute his complaint in Great

Britain within two years of the making thereof, or of the

return to Europe of the parties against whom it is made; and
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in such case the court may compel the production of, and
authenticate, the order of council complained of, and examine
witnesses upon the matter of the complaint, whose depositions

shall be taken and transmitted to this country, in the same
manner as prescribed by the 13 G. 3. c. 63.

§ 6. Copies of orders of council so authenticated, and depo-
sitions so taken, are to be received in evidence in the courts of
law or equity at Westminster.

§ ?. limits the time for instituting any prosecution or suit

against the governor-general or any member of his council,

before any court in Great Britain (except the hi^h court of

parliament) to live years after the commission of the offence, or

after his arrival in England.

By § 8. the Supreme Court is not to have any jurisdiction in

matters concerning the revenue.

No person is to be subject to the jurisdiction of the court

on account of his being a land-owner, or farmer of land, or

land rent. § 9- And no person by reason of his being employed
by the Company, or by a native, or a descendant of a native of
Great Britain, is to be so subject in any matter of inheritance

to lands or goods, or in any matter of contract, except in

actions for trespasses or wrongs, or in any civil suit by agree-
ment in writing submitted to the decision of the court. § 10,

By § 17. the court may determine all actions against the
inhabitants of Calcutta; such actions, where the parties are
Mahomedans, to be decided according to the Mahoracdan laws;
and where Gentoos, by the Gen too laws ; and where only one
of the parties shall be a Mahomedan or Gentoo, by the laws of
the defendant.

By § 21. the governor-general and council, or some com-
mittee thereof, may hold a court to determine appeals from the

provincial courts in civil suits of the value of 5000/. in the
manner theretofore held, and the same shall he a court of
record, and the judgments therein given final, except on ap-
peal to his Majesty.

§ 22. The same court shall determine all offences committed
in the collection of the revenue, and inflict punishment thereon,

provided they do not extend to death, maiming, or perpetual
imprisonment.

§ 24. No action for wrong or injury shall lie in the Supreme
Court against any person exercising a judicial office in the
country courts for any judgment, &c, or against any person for

acts done by the order of such courts.

§ 25- In case of an information against any such officer or

magistrate, no rule shall issue until notice be given to him in

writing; one month if residing within fifty miles; two months
if residing beyond that distance ; and three mouths if living one
hundred miles from Calcutta ; such notice to contain the cause

of complaint j and to be proved on the trial*

§ 2(i. No magistrate to be liable in any such case to arrest or

to put in bail, until he shall have declined to appear after

notice and service of process.

Delinquents having frequently escaped from their offences

having been committed out of the jurisdiction of the courts in

India, it was provided by the 24- G. 3< c. 25. § 4*. that British

subjects, as well servants of the Company as others, should

be amenable to all courts (both in India and Great Britain)

of competent jurisdiction to try otlences in India, for crimes

committed in the territories of native princes.

By § 45. the receiving of presents is declared to be extortion,

and the gift is forfeited to bis Majesty, unless (§ 46.) the court

before whom the offence is tried shall order it to be returned,

or the whole or any part of it given to the informer.

With a view to prevent, or more easily punish, the miscon-

duct of the Company's servants, several regulations were made
by this statute for the discovery of their property on their

return to England from India ; but which were all repealed

by staL 26 Gr. 3. c. 57- § 31.

By § 64. the coroner and attorney of the king in the King's

Bench (at the instance of any person), or the attorney-general,

or the Court of Directors, or the Court of Proprietors, may

exhibit an information against any person guilty of the crime of
extortion, or other misdemeanors committed in the East Indies,
after January 1, 1785, which information is to be tried by a
special court of judicature.

Some of the provisions of the 24- G. 3. c. 25. for the selection

of the special commissioners who were to constitute this court,

were varied by the 26 G. X c. 5?. The two acts in substance
direct as follows. The Lords are to ballot in the manner therein
prescribed for twenty-six of their house, and the Commons
for forty of their number ; their names are again to be put
into a box, to be drawn out by lot, in presence of three

judges, (one of the Court of K. B., one of C. P., and one of the
Exchequer,) and of the parties; and the defendant may
peremptorily challenge thirteen peers and twenty commoners,
and he, as well as the prosecutor, may challenge as many as they

please for cause shown. The lirst live navies of the peers, and
the first seven names of the commoners, which shall be drawn
without challenging, shall be returned by the three judges to

the Lord Chancellor, to be inserted with those of the three

judges in a special commission, for them, or any ten of them,
of whom one of the judges shall always be one, to hear
and determine every such information, and pronounce judg-
ment thereon; such judgment to be enforced by the authority

of the Court of K. B., and to be effectual and conclusive to all

intents and purposes whatsoever.

The 26 G. 3. c. 57- § 25. provides that any such information

may, at the desire of the attorney-general or other prosecutor,

be determined in the Court of King's Bench.
By § 3$. as wT ell the servants of the Company as all other

British subjects resident or to be resident in India are declared

amenable to the courts in that country for felonies, misde-

meanors, or ofiences committed in any of the countries within
the limits of the exclusive trade of the Company.
By § 30, the governor and council of Fort Saint Ceergc in

their courts, and also the Mayors Court, according to their

respective judicatures, shall have jurisdiction, as well civil as

criminal, over all British subjects resident on the coast of

Coromandcl, or in any other part of the Carnatic, or in the
five northern circars, including those parts of the eirears which
lie within the province of Orissa, or within the dominions of
the Soubah of the Deckan, the Nabob of Arcot, and the
Rajah of Tanjore.

By the 33 G. 3. e.52. § 156. the jurisdiction of the Supreme
Court of judicature at Fort W illiam in causes of admiralty, is

extended to the high seas, whereby a defect in stat. L3 G. 3,

c. 63. for constituting that court is cured.

For increasing the number of magistrates in Bengal, Madras,
and Bombay, the Supreme Court of judicature in Bengal is bv
the same act to issue commissions of the peace, in pursuance of

orders issued by the governor-general in council; the justices

so appointed may, by order in council, sit also in the courts of

oyer and terminer, taking the oath of justices in England (ex-

cepting the oath prescribed by the act of the IS G. 2. relating

to qualification by estate). The proceedings and judgments of
justices may be removed to the court of oyer and terminer by
certiorari, but cannot be set aside for want of form, but on the
merits only. The justices muy likewise associate with the

governor-general in council, in causes appealed, when called

upon so to do.

By § 157. the governors of the several presidencies may
appoint coroners, who may exercise the same powers as coroners
in England.
By 37 G, 3. c. 142. his Majesty was empowered to erect

courts of judicature at Madras and Bombay, and to appoint a

recorder to preside over each.

The former of these courts was abolished by the 39 and 40
G. 3, e. 79' which authorized his Majesty to establish a supreme
court of judicature at Madras, to consist of the like number of

persons, and to be invested with the like jurisdiction, powers,

and authorities, as were possessed by the Supreme Court of judi-

cature at Fort William in Bengal.
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By § 17- the respective governors and council of Fort Wil-

liam and Fort Saint George may order in what manner the

courts of requests within those settlements shall in future be

formed, and to what amount (not exceeding 400 sicca rupees)

their jurisdiction shall extend.

By § 20. the jurisdiction of the Supreme Court of Fort

William in Bengal extended over the province of Benares, and

all places to be hereafter annexed to that presidency,

Bv 47 G. 3. st. 2. c. 68. the governor and council at Madras

and Bombay were empowered to make rules and orders for the

better government of those settlements, by appointing justices

of the peace, &c.

By 55 G. S* c. 155. § 102. his Majesty's courts within the

several presidencies of the Company are to sit at least four

times in the year, at such intervals as the judges thereof shall

appoint for trying criminal offences.

By § 103. in ease of misdemeanors committed by British

subjects more than 100 miles from a presidency, ex officio in-

formations may be bled in the supreme courts ;it Fort William

and Madras, and in the Recorder's Court at Bombay.

Previous to this act British subjects residing without the

towns of Calcutta, Madras, and the town and island of Bombay,

were exempted from the j urisdiction of the Company's courts,

to which all other persons, natives or others, were amenable ;

but by § 105. 106. jurisdiction is given to the magistrates of

the districts within which the offender or debtor is resident in

cases of assaults or other injuries accompanied by force, or of

debts not exceeding fifty rupees, committed on, or due to,

natives of India, by British subjects.

And by § 13?. British subjects residing or carrying on trade,

or occupying immoveable property ten miles from the presi-

dencies, shall be subject to the jurisdiction of the courts within

whose districts they are so residing, &c, in civil actions and

matters relating to the revenue, With such right of appeal as

therein mentioned, unless plaintiffs shall elect to sue in the

supreme courts, or in the Recorder's Court at Bombay.

§ 109. gives a concurrent jurisdiction to the provincial with

the supreme courts over natives of India, in the service of the

Company, or British subjects, in criminal and eivil cases.

By § 110, the Sudder, Dewanny Adawlut, and Nizam tit

Adawlut, or other provincial courts exercising the highest

jurisdiction within the limits of the several presidencies, may
execute process of arrest, either civil or criminal, in the towns

of Calcutta and Madras, and the town and island of Bombay.

The above act contains various other provisions for the punish-

ment of larceny, forgery, coining, and other offences, and for the

transportation of criminals sentenced to that punishment,

Bv the 1 G. k c. 71 > the liecorder's Court at Bombay is abo-

lished, and his Majesty authorized to erect in its stead a

supreme court of judicature, consisting of the like number of

persons, and to be invested with the like jurisdiction, powers,

and authorities, within the town and island of Bombay, and the

territories now or hereafter to be subordinate thereto, as the Su-

preme Court of judicature at Fort William in Bengal possesses.

By 4 G. 4, c 81. § 2. persons accused of capital crimes above

J Ji .' miles from the presidencies, may be tried by a court-martial.

As to the salaries, passage money, and pensions, of the judges

of the several courts of Calcutta, Madras, and Bombay, see

4 G. 4. c. 71. § 12 ; (> G* 4. c, 85. A recorder's court was
established at Prince of Wales's Island by letters patent of

25 March, 1807. By the 6 G 4. c. 85. his Majesty is em-
powered by letters patent to make other provisions for the ad-

ministration of justice in that island, Singapore, and Malacca;

and accordingly, in 1825, on the petition of the Company, a

court of judicature was constituted by letters patent for those

settlements, consisting of the governor, the resident councillor,

and one other judge, called the recorder.

By 7 G. 4. c. 37. the provision of the 13 G. 3. c. fa. § 34.

restricting the juries in criminal cases tried before the Supreme
Court at Fort William in Bengal, to British subjects> is altered;

and all persons resident within the limits of the towns of Cal-

cutta, Madras, and Bombay, and not being the subjects of anv
foreign state, and possessing such qualifications as the courts of
judicature in those presidencies shall require, are made eligible

to serve on grand or petit juries.

By § 3. grand juries in all cases, and petit juries for the trial

of offenders professing the Christian religion, were to consist of
persons professing that religion ; but by 2 and 3 IV, 4, c . U7,
this section Is repealed.

By 2 and 3 W. 4* c. 117- the governors in council of Cal-

cutta, Madras, and Bombay, are authorised to appoint anv
persons to act as justices of the peace within those towns under
the existing qualifications, whether such persons are British

inhabitants or not.

By the 3 and 4 W. 4. c. 85. power is given to the governor-

general in council to legislate for India, and to alter the laws

now in force, and to make regulations for all courts of justice.

See ante, IV.

§ 115. Any court of justice established by his Majesty's

charters in the said territories, may admit persons as barristers,

advocates, and attorneys in such court without any licence from

the Company ; and the being entitled to practise as an advo-

cate in the principal courts of Scotland is to be a qualification

for admission as an advocate in any court in India equal to

that of having been called to the bar in England or Ireland.

By § 58, 54. a law commission is to be appointed 10 inquire

into the jurisdiction, &c. of the existing courts of justice and

police establishments in India, and into the nature and opera-

tion of all laws now in force. The reports from time to time

made are to be considered by the governor-general in council,

and transmitted, with the resolutions thereon, to the Court of

Directors, to be laid before parliament.

VI. The Provisions for Religion.—By 53 G. 3, c. 155,

§ 49—54. after reciting that no sufficient provision hath

hitherto been made for the maintenance and support of a

church establishment in the British territories in the East

Indies, and other parts within the limits of the Company's

charter, it was enacted that the king should erect one

bishopric for the whole of the British territories in the East

Indies, &c,, and three arch-deaconries for the three presi-

dencies of Fort William in Bengal, Fort St. George on the

coast of Coromandel, and Bombay : the salaries of such bishop

and archdeacons to be paid by the Company ; the jurisdiction of

the bishop to be ascertained by his patent; and after fifteen

years' residence, the king to grant them pensions payable by

the Company. By 4 G. 4. c. 71. § 3. the crown may, after ten

years' service instead of fifteen, grant the pensions provided by

the 53 G. 3- c. 155, By % 5. the house of residence, and the

expences of visitations of the bishop, are to be defrayed by

the Company. By § 6. a power is given to the Bishop of Cal-

cutta to admit persons to deacon's and priest's orders.

By 3 and 4 W. 4, t\ 85. § S{). f)4, his Majesty may constitute

I

two other bishoprics, to be styled the bishopries of Madras and

Bombay, the bishops whereof shall be subordinate to the Bishop

of Calcutta as their metropolitan, with such salaries as therein

mentioned ; and by letters patent may assign the limits of the

dioceses of the three bishoprics, and grant to the bishops within

their dioceses the exercise of such episcopal functions and eccle-

siastical j urisdictions as he may think necessary for the good

government of the ministers therein.

By § 100. the expences of visitations by the Bishops of

Madras and Bombay are to be paid by the Company.
The king may grant to any bishop of Madras and Bombay who

has exercised iiis ofiice for fifteen years a pension not exceeding

800/. per annum, to be paid quarterly by the Company. § 9&

By § 102. it is enacted, that of the chaplains maintained

by the Company at each of the presidencies, two shall he minis-

ters of the church of Scotland, with the same salary as the

military chaplains. Provided, that nothing herein contained

shall prevent the governor-general in council from granting

from time to time, with the sanction of the Court of Directors
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and of the Commissioners for the Affairs of India, to any sect,
persuasion, or community of christians not being of the united
church of England ami Ireland, or of the church of Scotland,
such sums of money as may he expedient for the puqiose of
instruction, or for the maintenance of places of worship.

V II. The Provisions for the Appointment, Promotion, Edu-
cation, c\'c. oJ't/ie Civil and Military Servant* of the Company.—
By 24? G, 3. c. 25. § 43. no writer or cadet is to be appointed
by the Company whose age shall ho under fifteen or exceed
twenty-two years, unless in the case of persons who have been
in the king's service as commissioned officers or cadets for a
year

; who may be appointed cadets if not more than twenty-
Jive years old.

All officers and servants of the Company, under the degree
of councillors and commanders- in-chief, are to be promoted
according to seniority of appointment, unless on urgent occa-
sions. § 12.

But by § 87- civil servants of the Company may, bv special
order, take precedence at any board, &c. to which they are
appointed, according to the seniority of their nomination thereto,
and not of their appointment to the Company's service.
By S3 G. 3. c. 52. § 57- three years' service is required to

qualify a civil servant to hold a place of 500/, a Year ; six years
one of 1500/. ; nine years for one of 3000/. ; and twelve years
for one of 4-000/. ; and by § 5(h no one is to take two offices of
which the joint salaries shall exceed the prescribed sum. Two
years of the time spent at the Company's college in England
shall be reckoned as time spent in India. 47 G. 3. H. 2 c 68
§ 7.

By 33 G. 5. c. 52. no military or civil servant of the Com-
pany (under the degree of a member of council, or commander
in chief), after five years' absence, can return to India with their
rank, or serve again, unless detained bv .sickness, or unless
it be by leave of the Company, on a ballot of three parts in
four of a general court of proprietors. In case of sickness in
the civil service, the directors are the judges ; and in the
military, the directors and the board of control jointly. This
is qualified by § 8* of 53 G. 3. c. 155. as to generals and
colonels commanding regiments, who, by the joint permission
of the directors and hoard of control, may return after five
years. By § 85 of that act, restored civil servants shall rank
only according to their seniority at the time of their departure
from India.

By the 53 G. 3. c. 155. § 42. the colleges established by the
Company at Calcutta and Madras, and all seminaries which
may be established by the government of India, are made
subject to the control of the Board of Commissioners.
By J 44-. after reciting that the Company had lately established

in England a college for the education ofyoung men designed for
their civil service in India, and also a military seminary for the
education of young men designed for their military service in
India, it was enacted, that such college and seminary should be
continued fo- the term thereby granted to the Company, and
the Court of Directors, with the approbation of the Board of
Control, were empowered to make laws and regulations for the
same.

By § the Court of Directors are not to nominate or send
to the presidencies any person as a writer, unless he shall have
been entered and resided four terms at such college, and shall
produce a certificate from the principal thereof.

All vacancies in the offices of governor-general of India, or
of the governors of the presidencies of Fort Saint George,
Bombay, and Agra, arc to be filled up by the Court of Directors,
subject to the approbation of the crown. 3 and 4 W. 4. c. 85.

§§ 42. 58. And by 55 G. 3. c. 155. § 70. all vacancies in the
offices of commander-in-chief, or of any provincial commander-
in-chief, are to be filled up by the Court of Directors, subject to
the like approbation. Neither is the Board of Control to have
the power of appointing any of the servants of the Company,
or of interfering with the officers employed in its home esta-

I bhshment. 3 and * \\\ 4. c. 85. § 34. Vat if the Court of
|

Directors neglect for two months to supply the vacancv in any
office or employment m India, the crown mav fill it up. 6 n'O
The Court of Directors may, however, make provisional ap-
pointments, subject to the approbation of the crown, where
the provisional appointment shall be to the offices of governor-
general, governor of a presidency, and the member of council
ot India, directed by the act to be nominated from anion"
persons not servants of the Company. §

6*1.
43

By § 74. the crown may remove or dismiss any person holding
any office or commission, civil or military, under the Company
in India, or may vacate any appointment or commission to any
such office or employment. § 75. preserves to the Court of
Directors the power to remove or dismiss any officers or
servants of the Company, except such as shall have been ap-
pointed by the crown through default of appointment by the
court, who shall not be removed or dismissed without the
crown's approbation.
By 53 G. 3. c. 185. § 83. no restoration by the Court of

Directors of any civil or military servant, who shall have been
suspended or removed by the Company's governments or pre-
sidencies in India, shall be valid, without the consent of the
Board of Control.
By 3 and 4 IV. 4. c, 85. § 103. the governor-general of

India in council shall, after the first day of January in every
year, make and transmit to the Court of Directors a prospective
estimate of the number of persons who will be necessary, in
addition to those already in India or likelv to return from
Kunipe, to supply the t-xpeetcd vacancies in the civil establish-
ments of the governments in India in such one of the subse-
quent years as shall he fixed in the rules and regulations
hereinafter mentioned. The Board of Commissioners may
reduce such estimate, so that the reasons for such reduction
be given to the said Court of Directors, and in the month of
June in every year, or within one mouth after such estimate
shall have been received, the board shall certify to the Court
of Directors what number vf persons shall be" nominated as
candidates for admission, and what number of students ad-
mitted to the college of the Company at Hailevbury in the
then current year, but so that at least four such candidates, no
one of whom shall be under the age of seventeen or above the
age of twenty years, be nominate,], and no more than one
student admitted for every such expected vacancy in the said
civil establishments, according to such estimate or reduced
estimate as aforesaid; and the 'Court of Directors shall nomi-
nate the number of candidates for admission to the college
mentioned in the certificate of the board; and if the Court of
Directors shall not within one month nominate the whole
number, the Board of Commissioners may nominate so many
as shall be necessary to supply the deficiency.

£ 101. When any vacancy shall happen in the number of
students in the college by death, expulsion, or resignation, the
Board of Commissioners may add in respect of every such
vacancy one to the number of students to be admitted, and four
to the number of candidates for admission, to be nominated by
the court in the following year.

§ 105. The candidates for admission shall be subjected to
an examination in such branches of knowledge and by such
examiners as the said board shall direct, and be classed in a list
prepared by the examiners, and the candidates whose names
stand highest, in such list shall be admitted by the said court
as students until the number to be admitted for that year,
according to the certificate of the board, be supplied.

§ 106. u The board may form such rules and regulations for
the guidance of the governor-general in council in the for-
mation of the estimate hereinbefore mentioned, and for the
good government of the college, as in their judgment appear
best adapted to secure fit candidates, and for the examination
and qualifications of such candidates, and of the students of the
college, after they shall have completed their residence there,
and for the appointment and remuneration of proper exa-
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miners ; and such rules and regulations shall be submitted to

his Majestv in council for his revision and approbation,

§ 107. The students who have a certificate from the

college of good conduct during their residence therein shall be

subjected to an examination in the studies prosecuted in the

college, and so many as appear duly qualified shall be classed

according to merit in a list prepared by the examiners, and

shall be nominated to supply the vacancies in the civil esta-

blishments in India, and have seniority therein according to

their priority in the list ; and if there shall be vacancies in the

establishments of more than one of the presidencies, the students

on the list shall, according to such priority, have the right of

electing to which of the establishments they will be appointed.

§ 108. No appointment of any professor or teacher at the

college shall be valid until approved by the Board of Com-
missioners.

§ 113. Every supercargo and other civil servant of the

Company at Canton, or Saint Helena, shall be capable of

holding office in any presidency which he would have been

capable of holding if he had been a civil servant in such presi-

dency during the time he shall have been in the service of the

Company.

§ 78, The Court of Directors, with the approbation of the

Board of Commissioners, shall make regulations for the dis-

tribution of the patronage in the said territories, and the pre*

sideneies thereof, among the governor-general in council,

governor-general, governors in council-, governors, commander-

in-chief, and other commanding officers appointed or to be

appointed under this act.

§ 80. Every disobedience of orders, and breach of trust, by

officers or servants of the Company in India, is to be deemed a

misdemeanor, and may be punished as such by virtue of this

act.

VI II. Who may trade to India and China, and under what

Restrictions*—By 3 and 4 W. 4. c* 93- so much of the 4 G. 4.

c. 80. as regulated the trading of British subjects within the

limits of the charter of the East India Company is repealed

;

as also the 6 G. 4. c. 107-, and 6 G. 4. c. 114. which prohibited

the importation of tea and goods from China into the United

Kingdom, or into our colonies in America, unless by the East

India Company, or with their licence-

By § 2. any of his Majesty's subjects may carry on trade

with any countries beyond the Cape of Good Hope to the

Strcights of Magellan.

§ ft The commander of any vessel arriving at any place

under the government of the Company, shall deliver to the

principal officer of the Customs a list, specifying the names and

description of all persons on board such vessel, under a penalty

of 100/.; in case of neglect, to be recovered as therein men-
tioned,

§ 5. After reciting it is expedient for the objects of trade

and amicable intercourse with the dominions of the Emperor of

China that provision be made for the establishment of a British

authority in the said dominions, authorizes his Majesty to

appoint not exceeding three superintendents of the trade of his

Majesty's subjects to and from the said dominions, with

assistant officers.

§ 6. His Majesty may give to the said superintendents

powers and authorities over the trade and commerce of his

Majesty's subjects within the said dominions; and issue regu-

lations touching the said trade and commerce, and for the

government of his Majesty's subjects within the said domi-
nions ; and impose penalties, forfeitures, or imprisonments for

the breach of such regulations; and create a court of justice

with criminal and admiralty jurisdiction for the trial of

offences committed by his Majesty's subjects within the said

dominions, and the ports and havens thereof, and on the high

seas within one hundred miles of the coast of China ; and
appoint one of the superintendents to be the officer to hold

such court, and other officers for executing the process thereof;

and grant such salaries to such officers as to his Majesty ia
council shall appear reasonable.

§ 7. No superintendent shall accept any gift, or engage in
trade for his own benefit, or for the benefit of other persons.

§ 8. His Majesty, with the advice of his privy council

may impose and empower persons to collect from any ship or
vessel belonging to the subjects of his Majesty entering any
port or place where the said superintendents shall be stationed

a duty on tonnage and goods not exceeding in respect of
tonnage five shillings for every ton, and in respect of goods ten
shillings for every one hundred pounds of the value of the

same, towards defraying the expences of the establishmen ts by
this act authorized within the said dominions.

§ t). limits the time for bringing actions for any thing done
in pursuance of the act to six months after the fact committed
except in the cases therein mentioned. Defendants are to have
the like notice and privilege of tendering amends as are tnven

to justices of the pence by the 2 i G. 2. c. 44. ; may plead the

general issue, and offer the special matter in evidence; and

may recover treble costs, should the plaintiffs fail in or abandon
their proceedings.

The duties on tea are now imposed and regulated by the

S and 4 W. 4. c 101.

IX. Who may settle in India, and in what Places.—Previous

to the 3 and 4 W. 4. c. & 1 . no one could settle in India without

a licence from the Court of Directors or the Board of Control,

and all persons were liable to arbitrary deportation without

trial ; but by § 81. of that act, any natural-born subjects of his

Majesty may proceed by sea to any port having a custom-house

establishment within the said territories, and reside thereat, or

proceed to and reside in or pass through such of the said terri-

tories as were under the government, of the Company on the

] st January, 1 800, and any part of the countries ceded by the

Nabob of the Carnatic, of the province of Cuttack, and of the

settlements of Singapore and Malacca, without any licence

whatever ; provided on their arrival they make known in

writing their names, places of destination, and objects of

pursuit in India, to the chief officer of the customs at such

port.

§ 82. No subject of his Majesty, except the servants of the

Company and others now lawfully authorized to reside in the said

territories, shall enter the same by land, or proceed to or reside

in such parts of the said territories not hereinbefore mentioned,

without licence from the Board of Commissioners, or the Court

of Directors, or the governor-general in council, or a governor,

or governor in council of the presidencies ;
provided that no

licence given to reside in parts of the territories not open to all

British subjects shall be revoked unless in accordance With

some express clause therein contained,

§ 83. The governor-general in council, with the appro-

bation of the Court of Directors, may declare any places within

the said territories open to all his Majesty's natural-born subjects,

without any licence whatever,

§ 84-, The governor- general in council shall make laws for

the prevention or punishment of illicit entrance into or residence

in the said territories.

§ 86. Any natural-born subject of his Majesty authorised

to reside in the said territories may acquire and hdd lands, or

any right, interest, or profit in or out of lands, for any terra

of years, in such parts of the said territories as he shall be so

authorised to reside in; provided that nothing herein contained

shall prevent the governor-general in council from enabling!

by any laws, or otherwise, subjects of his Majesty to acquire or

hold lands, or rights, interest, or profits in or out of lands, in

any part of the said territories,

X. The Provisions for (he Benefit and Protection of tk

Natives ofIndia.— By 53 G. 3. c. 155. § 43. a sum of not less

than a lac of rupees in each year is to be set apart out of tbe

surplus revenues by the governor-general in council for tbe
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improvement of literature and the encouragement of the learned
natives of India, and the promotion of the sciences; all schools,
&e. founded for such purposes arc to be regulated by the go-
vernor-general in council, subject to the power vested in the
Board of Control.

By 3 and 4 W* 4. c. 85. § 85. after reciting the removal of
restrictions on the intercourse of Europeans with the said ter-
ritories will render it necessary to provide against any dangers
that may arise therefrom, it is enacted, that the governor-
general in council shall by laws provide for the protection of
the natives of the said territories from insult and outrage in
their persons, religions, or opinions.

§ 87- No native of the said territories, or any natural* born
subject of his majesty resident therein, shall by reason only of
his religion, place of birth, descent, colour, or any of thein, be
disabled from holding any place, office, or employment, under
the Company.

§ 88. The governor-general in couneil shall forthwith take
into consideration the means of ameliorating the condition of
slaves, and of extinguishing slavery throughout the said terri-
tories so soon as such extinction shall be practicable and safe,
and transmit to the C ourt of Directors drafts of laws for the
purposes aforesaid ; in preparing such drafts due regard shall
be had to the laws of marriage, and the rights and authorities
of fathers and heads of families ; such drafts shall be taken into
consideration by the Court of Directors, who shall communicate
to the governor-general in council their instructions thereon,
but the same shall not be put. in force without the previous
consent of the court. The court shall, within fourteen days
after the meeting of parliament in every year, lay before both
houses a report of the drafts of such regulations as have been
received by them, and of their resolutions thereon.

See further as to the history of the Company, Mill's British
India, and Companion to the Newspaper, No. 3. from which
the account of the formation of the Company is principally
taken.

EASTINUS, Sax. East-Tyncr\ An easterly coast or
country ; also the east sired, cast side of a river, &c. Les
K. Ed. L 6

EASTLAND COM PAN Y. This company subsisted under
a charter granted by Queen Elisabeth in 1579, for regulating
the commerce into the east conntry, a name anciently given,
and still continued by mercantile people, to the ports of the
Baltic sea, more particularly those of Prussia and Livonia.
They were by this charter to enjoy the sole trade, through the
Sound, into Norway, Sweden, Poland, Lithuania (excepting
Narva, which was within the charter of the Russian Com-
pany), Prussia, and also Pom crania, from the river Oder, east-
ward, Dantzic, Elbing, and Koningsburgh : also to Copen-
hagen and Elsinore, and to Finland, Gothland, Bornholm,
and Oeland. This charter was confirmed by another from
Charles I. in 1629-

By the stat. £5 Car. 2. c. 1. the following provisions were
made for laying open a very considerable part of this trade: it

was declared lawful for any native or foreigner, at all times, to

have free liberty to trade into and from Sweden, Denmark,
and Norway, notwithstanding the charter to the Eastland
merchants, or any other charter. And further, that every
person, being a subject of this realm, might be admitted into
the fellowship of merchants of Eastland on paying ±Qs. and no
more. § 5, ft. Which latter provision made the trade to the
Other parts within the limits of the charter easily accessible.

EAT ENDE SINE DIE. Words used on the acquittal,

&c. of a defendant, &c. t that he may go without delay, l e. be
dismissed. See tit. Judgment.

EAVES-DROP PERS. Persons that listen under walls or

windows, or the eaves of a house, to hearken after discourse,

and thereupon to frame slanderous and mischievous tales, are

a common nuisance, and presentable at the court- leet; or are
indictable at the sessions, and punishable by fine, and finding
sureties for good behaviour. 2 Hawk. F. C. c. 10. § 58:

VOL* I.

£ C C

Kitck. of Courts, 20; 4 Comm. 169. See tit. Good Beha-
viour.

EBDOMADARILS. An ebdomadary or officer, appointed
weekly in cathedral churches, to supervise the regular perform-
ance of divine service, and prescribe the particular duties of
each person attending in the choir, as to reading, singing,
praying, &c. To which purpose the ebdomadary, at the begin-
ning of his week, drew, in form, a bill or writing of the respec-
tive persons, and their several offices, called tabula, whereupon
the persons there entered were styled intabulafi. This is mani-
fested in the statutes of the cathedral church of St. Paul
digested by Dr. Ralph Baldock, dean of St Pants, anno
1295. MSS.
EBEUEMORTH, EBEREMORS, EBEREM LllDE R

,

Saxr\ Bare or downright murder. Leg. II. 1. q. 12. See
tit. Aberemurder,
ECCLESIA, LatJ] The place where God is served, com-

monly called a church ; but in law proceedings, according to
Fifzherbert, this word intends a parsonage ; for so he expresses
it in a question, whether a benefice was ecclesia sivc capella
&c. F, N. B. 32 : 2 Inst. $63.
ECCLESIA SCULPTURA, The image or sculpture of

a church in ancient times, which was often cut out or cast in
plate or other metal, and preserved as a religious treasure or
relic, and to perpetuate the memory of some famous churches.
Mon. Ang. torn. 3. p. 309.
ECCLESIASTICAL, denotes something belonging to, or

set apart for the church, as distinguished from civil or secular,
with regard to the world.

Ecclesiastical Benefice. Although the law relating to
livings has already been treated of under the titles Adiowwn
and Benefice, the present head is introduced for the purpose of
noticing the recent act of the 3 and 4 IV. 4. c. 27.
By § 30. no advowson can be recovered after adverse pos-

session during three incumbencies, or sixty years.

§ Sin Incumbencies by reason of a lapse are to be deemed
fresh incumbencies, but not incumbencies in consequence of
promotion to bishoprics.

§ 32. Persons claiming ecclesiastical benefices in remainder
after an estate tail shall be deemed to claim, through the party
entitled to such (.state tail, and their right to bring anv quart
impedit action or suit limited accordingly.
By § 33. no advowson shall be recovered after 100 years

from the commencement of the adverse possession, unless a
clerk shall subsequently have obtained possession on the pre-
sentation of the party claiming, or of some person through
whom he claims.

§ 34% extinguishes the right to any advowson after the
determination of the period limited by the act for bringing any
quare impedit, or other action or suit for the recovery thereof.

Ecclesiastical Corporations, are where the members
that compose it are spiritual persons. They were created for
the furtherance of religion, and perpetuating the rights of the
church. See tit. Corporation.

By 3 and 4 W. 4. c. 2?. § 2. no person (which word by § 1.

extends i( to a body politic, corporate, or collegiate/') shall
make an entry or distress, or bring an action to recover any
land or rent but within twenty years after his right accrued.

§ 29- The time within which an ecclesiastical or eleemosynary
corporation sole can recover any lands or rents is limited to
two incumbencies, and six years if they shall amount to sixty
years, and if not, then to such incumbencies and term and such
an additional number of years as will make up the period of
sixty years.

Ecclesiastical Courts. See tits. Courts Ecclesiastical.
Ecclesiastical Jurisdiction. By stat. 37 H. 8. c. 17.

the doctors of the civil law, although they be laymen, &cv may
exercise ecclesiastical jurisdiction.

Ecclesiastical Laws. See tits. Canon Law, Courts Eccle-
siastical.

Ecclesiastical Persons, or Ecclesiastics. Ecdesu
3 H
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ast'ici.] Churchmen, persons whose functions consist in per-

forming the service, and keeping up the discipline of the

church* See tit. Clergy.

EDESTIA. From Miles* used in some old charters for

buildings*

EDI A. Aid or help . Thus Du Fresne interprets it; but

dowel says it signifies east'.

EDICT, e.dietum.~\ An ordinance or command ; a statute.

Laf. Lair Diet.

EDICTAL CITATION. In Scotch law, a citation

against a foreigner not within Scotland, but who has a landed

estate there, or against a native who is out of Scotland. The

citation is published at the market cross of Edinburgh, and

pier and shore of Leith, and is authorised partly by necessity,

partly by the idea that whoever is possessed of property there,

will have left a warrant with some one to attend to his interest

in that court where alone any question in relation to it can be

tried,

EE L- FARES. A fry or brood of eels. Stat. 25 H. 8.

EFFECTUAL Adjudication. A legal security for a debt

on the estate of the creditor in Scotland. See stat. 33 G* 3.

c. 74. § 11.

EFFEERERS (or Ajferers.) Persons appointed to set

and assess fines in courls-leet, &c.

EFFORCIALITKR. Forcibly; as applied to military

force. Mat. Paris, anna 1213.

EFFRACTO RES, La(.~] Breakers; applied to burglars,

that break open houses to steal.

EFTERS, &ax.~\ Wavs, walks, or hedges. Blount.

EFFUSIO SANGUINIS. The mulct, fine, or penalty,

imposed by the old English laws for the shedding of blood,

which the king granted to many lords of manors. And this

privilege, among others, was granted to the abbot of Glaston-

bury. Carl itfar. MSS.
EGYPTIANS, EgyptianV] Commonly called Gypsies.—

These are a strange kind of commonwealth among themselves,

of wandering impostors and jugglers, who made their first

appearance in Germany about the beginning of the sixteenth

century, and have since spread themselves all over Europe and

Asia. They were originally called Zinganees by the Turks,

from their captain Zinganeus, who, when Sultan Selim con-

quered Egypt, about the year 1517, refused to submit to the

Turkish yoke, and retired into the deserts, where they lived

by rapine and plunder, and frequently came down into the

plains of Egypt, committing great outrages in the towns upon

the Nile, under the dominion of the Turks. But being at

length subdued, and banished from Egypt, they dispersed them-

selves in small parties into every country in the known world

;

and as they were natives of Egypt, a country where the occult

sciences, or black art, as it was called, was supposed to arrive to

great perfection, and which in that credulous age was in great

vogue with persons of all religions and persuasions, they found

the people wherever they came very easily imposed on. Mod.

Univ. Hint, vol. 3. p. 271. See tits. Fortune-tellers, Vagrants.

In an historical survey of the customs, habits, and present

state of the Gypsies (by J. Hoyland, York, ISlti), it is sug-

gested that India, in the first instance, was the country which

sent forth these wandering tribes ; and that they consisted of

the lowest castes of the Hindus, who emigrated in great

multitudes, in order to avoid the excessive cruelties exercised

by Tamerlane on his celebrated invasion of the Hindus, in the

years 1408 and 1409 ; that they were as much strangers and

wanderers in Egypt as elsewhere, and there, as in other coun-

tries. formed a distinct people. The similarity of the Gypsey

language to the Hindu stain, and its total dissimilarity to the

Coptic or ancient Egyptian is also adduced as a proof of this

theory.

They have been called Zigenners, Sziganys, Cygernis,

Tsthingi:'iies, all seeming in sonic measure derivable from tin?

ancient German Zichegan or Vagrant. The Scotch act, Ib'yO,

relating to Egyptians, c. 13. is understood to be still in force.

By I and 2 P. M. c. 4. and 5 Elk. c. 20. it was declared
felony without benefit of clergy for any Egyptians to remain a
month in the kingdom, and also for persons above fourteen
years old to be found in their fellowship, or disguised like them.

Sir Matthew Hale informs us, that at one Suffolk assizes no
less than thirteen gypsies were condemned and executed upon
these statutes only a few years before the restoration. The act

of Elizabeth was repealed by the 23 G. 3. c. 5 \ ; but that of
Phillip and Mary remained in force till 1 G. 4. c. 1 16. Gypsies
are now onlv punishable as vagrants under the 5 G. 4 c 83
§4.
EIA, from Sax, An island. MaL Paris, anno 8S3,

See Ft/.

EJECT A. A woman ravished or deflowered
; or cast forth

from the virtuous. Ejectus, a whoremonger, Blount

EJECTIONE CUSTODIiE, ejectment de garde.] Was a

writ which lay against him that cast out the guardian from
any land during the minority of the heir. Beg. Orifr. 162;

F. A7
. B. 13f). There were two other writs not unlike this; the

one termed ravishment de gard, and the other droit de sard.

See tit. Guardian.

EJECTMENT.
Ejectment is, strictly speaking, an action at law, wherebv a

person ousted or amoved from an estate for years may recover

possession thereof; but by means of a series of iictions it

lias long been used for trying disputed titles to corporeal here-

ditaments; and under the provisions of the 2 and 3 W. 4,

c. 27* for the abolition of real and mixed actions, it will shortly

be the only legal mode by which such titles can be determined.

I. The Nature and Origin ofthe modern Action of Eject-

ment.

I I. For what Things Ejectment will not lie.

III. For what Things Ejectment ivitl lie.

IV. The Descript ton requ ired of th e Prem ises.

V. Who may Maintain or Defend an Ejectment
VI. Within what Time the Action must he brought.

VII. Of the Declaration, and subsequent Proceedings.

h The Nature and Origin of the modern Action of Eject*

ment.—The following account of this action is taken from

3 Comm. 1 99.

A writ of ejectione JirmcB, or action of trespass in ejectment,

lieth where lands and tenements are let for a term of years,

and afterwards the lessor, reversioner, remainder-man, or any

st ranger, doth eject or oust the lessee of his term. F. N. if. 220,

In this case he shall have his writ of ejection or ejectment, to

call the defendant to answer for entering on the lands so de-

mised to the plaintiff for a term that is not yet expired, and

ejecting him. And by this writ the plaintiff shall recover back

his term or the remainder of it, with damages.

Since the disuse of real actions, this mixed proceeding is

become the common method of trying the title to lands or

tenements. It is therefore necessary to delineate its history,

the manner of its process, and the principles whereon it is

grounded.

The writ of covenant, for breach of the contract contained

in the lease for years, was anciently the only specific remedy

for recovering against the lessor a term from which he bad

ejected his lessee, together with damages for the ouster. But

if the lessee was ejected by a stranger claiming under a title

superior to that of the lessor, or by a grantor of the reversion

(who might at any time by a common recovery have destroyed

the term), though the lessee might still maintain an action of

covenant against the lessor, for non-performance of his contract

or lease, yet he could not by any means recover the term itself.

F. N. B» 14& If the ouster was committed by a mere stranger,

without any title to the land, the lessor might indeed, of a

real action recover possession of the freehold, but the lensee

had no other remedy against the ejector but in damages, by a


