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ast'ici.] Churchmen, persons whose functions consist in per-

forming the service, and keeping up the discipline of the

church* See tit. Clergy.

EDESTIA. From Miles* used in some old charters for

buildings*

EDI A. Aid or help . Thus Du Fresne interprets it; but

dowel says it signifies east'.

EDICT, e.dietum.~\ An ordinance or command ; a statute.

Laf. Lair Diet.

EDICTAL CITATION. In Scotch law, a citation

against a foreigner not within Scotland, but who has a landed

estate there, or against a native who is out of Scotland. The

citation is published at the market cross of Edinburgh, and

pier and shore of Leith, and is authorised partly by necessity,

partly by the idea that whoever is possessed of property there,

will have left a warrant with some one to attend to his interest

in that court where alone any question in relation to it can be

tried,

EE L- FARES. A fry or brood of eels. Stat. 25 H. 8.

EFFECTUAL Adjudication. A legal security for a debt

on the estate of the creditor in Scotland. See stat. 33 G* 3.

c. 74. § 11.

EFFEERERS (or Ajferers.) Persons appointed to set

and assess fines in courls-leet, &c.

EFFORCIALITKR. Forcibly; as applied to military

force. Mat. Paris, anna 1213.

EFFRACTO RES, La(.~] Breakers; applied to burglars,

that break open houses to steal.

EFTERS, &ax.~\ Wavs, walks, or hedges. Blount.

EFFUSIO SANGUINIS. The mulct, fine, or penalty,

imposed by the old English laws for the shedding of blood,

which the king granted to many lords of manors. And this

privilege, among others, was granted to the abbot of Glaston-

bury. Carl itfar. MSS.
EGYPTIANS, EgyptianV] Commonly called Gypsies.—

These are a strange kind of commonwealth among themselves,

of wandering impostors and jugglers, who made their first

appearance in Germany about the beginning of the sixteenth

century, and have since spread themselves all over Europe and

Asia. They were originally called Zinganees by the Turks,

from their captain Zinganeus, who, when Sultan Selim con-

quered Egypt, about the year 1517, refused to submit to the

Turkish yoke, and retired into the deserts, where they lived

by rapine and plunder, and frequently came down into the

plains of Egypt, committing great outrages in the towns upon

the Nile, under the dominion of the Turks. But being at

length subdued, and banished from Egypt, they dispersed them-

selves in small parties into every country in the known world

;

and as they were natives of Egypt, a country where the occult

sciences, or black art, as it was called, was supposed to arrive to

great perfection, and which in that credulous age was in great

vogue with persons of all religions and persuasions, they found

the people wherever they came very easily imposed on. Mod.

Univ. Hint, vol. 3. p. 271. See tits. Fortune-tellers, Vagrants.

In an historical survey of the customs, habits, and present

state of the Gypsies (by J. Hoyland, York, ISlti), it is sug-

gested that India, in the first instance, was the country which

sent forth these wandering tribes ; and that they consisted of

the lowest castes of the Hindus, who emigrated in great

multitudes, in order to avoid the excessive cruelties exercised

by Tamerlane on his celebrated invasion of the Hindus, in the

years 1408 and 1409 ; that they were as much strangers and

wanderers in Egypt as elsewhere, and there, as in other coun-

tries. formed a distinct people. The similarity of the Gypsey

language to the Hindu stain, and its total dissimilarity to the

Coptic or ancient Egyptian is also adduced as a proof of this

theory.

They have been called Zigenners, Sziganys, Cygernis,

Tsthingi:'iies, all seeming in sonic measure derivable from tin?

ancient German Zichegan or Vagrant. The Scotch act, Ib'yO,

relating to Egyptians, c. 13. is understood to be still in force.

By I and 2 P. M. c. 4. and 5 Elk. c. 20. it was declared
felony without benefit of clergy for any Egyptians to remain a
month in the kingdom, and also for persons above fourteen
years old to be found in their fellowship, or disguised like them.

Sir Matthew Hale informs us, that at one Suffolk assizes no
less than thirteen gypsies were condemned and executed upon
these statutes only a few years before the restoration. The act

of Elizabeth was repealed by the 23 G. 3. c. 5 \ ; but that of
Phillip and Mary remained in force till 1 G. 4. c. 1 16. Gypsies
are now onlv punishable as vagrants under the 5 G. 4 c 83
§4.
EIA, from Sax, An island. MaL Paris, anno 8S3,

See Ft/.

EJECT A. A woman ravished or deflowered
; or cast forth

from the virtuous. Ejectus, a whoremonger, Blount

EJECTIONE CUSTODIiE, ejectment de garde.] Was a

writ which lay against him that cast out the guardian from
any land during the minority of the heir. Beg. Orifr. 162;

F. A7
. B. 13f). There were two other writs not unlike this; the

one termed ravishment de gard, and the other droit de sard.

See tit. Guardian.

EJECTMENT.
Ejectment is, strictly speaking, an action at law, wherebv a

person ousted or amoved from an estate for years may recover

possession thereof; but by means of a series of iictions it

lias long been used for trying disputed titles to corporeal here-

ditaments; and under the provisions of the 2 and 3 W. 4,

c. 27* for the abolition of real and mixed actions, it will shortly

be the only legal mode by which such titles can be determined.

I. The Nature and Origin ofthe modern Action of Eject-

ment.

I I. For what Things Ejectment will not lie.

III. For what Things Ejectment ivitl lie.

IV. The Descript ton requ ired of th e Prem ises.

V. Who may Maintain or Defend an Ejectment
VI. Within what Time the Action must he brought.

VII. Of the Declaration, and subsequent Proceedings.

h The Nature and Origin of the modern Action of Eject*

ment.—The following account of this action is taken from

3 Comm. 1 99.

A writ of ejectione JirmcB, or action of trespass in ejectment,

lieth where lands and tenements are let for a term of years,

and afterwards the lessor, reversioner, remainder-man, or any

st ranger, doth eject or oust the lessee of his term. F. N. if. 220,

In this case he shall have his writ of ejection or ejectment, to

call the defendant to answer for entering on the lands so de-

mised to the plaintiff for a term that is not yet expired, and

ejecting him. And by this writ the plaintiff shall recover back

his term or the remainder of it, with damages.

Since the disuse of real actions, this mixed proceeding is

become the common method of trying the title to lands or

tenements. It is therefore necessary to delineate its history,

the manner of its process, and the principles whereon it is

grounded.

The writ of covenant, for breach of the contract contained

in the lease for years, was anciently the only specific remedy

for recovering against the lessor a term from which he bad

ejected his lessee, together with damages for the ouster. But

if the lessee was ejected by a stranger claiming under a title

superior to that of the lessor, or by a grantor of the reversion

(who might at any time by a common recovery have destroyed

the term), though the lessee might still maintain an action of

covenant against the lessor, for non-performance of his contract

or lease, yet he could not by any means recover the term itself.

F. N. B» 14& If the ouster was committed by a mere stranger,

without any title to the land, the lessor might indeed, of a

real action recover possession of the freehold, but the lensee

had no other remedy against the ejector but in damages, by a
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writ of ejection*jirmm, for the trespass committed in ejecting
him from hisfarm. But afterwards, when the courts of equitv
began to oblige the ejector to make a specific restitution of the
land to the party immediately injured, the courts of law also
adopted the same method of doing complete justice; and, in
the prosecution of a writ of ejectment introduced a species of
remedy warranted by the original writ, nor prayed bv the
declaration {which are calculated for damages merely, and are
silent as to any restitution), viz. a judgment to recover the
terra, and a writ of possession thereupon. This method seems
to have been settled as early as the reign of Edward IV.,
though it hath been said to have first begun under Henry VII.,
because it probably was then first applied to its present prin-
cipal use, that of trying the title

*
of the land. Bro. Ab.

F. N. B. 220.
The better to apprehend the contrivance, whereby this end

is effected, it Ls to be recollected that the remedy by ejectment
is, in its original., an action brought by one who hath a lease
for years, to repair the injury done him by dispossession. In
order therefore to convert it into a method* of trying titles to
the freehold, it is first necessary that the claimant do take pos-
session of the lands, to empower him to constitute a lessee for
years, that may be capable of receiving this injurv of dispos-
session. For it would be an offence, called in our Jaw main-
tenance, to convey a title to another, when the grantor is not
in possession of the land : and indeed it was doubted at first,
whether this occasional possession, taken merely for the purpose
of conveying the title, excused the lessor from the legal guilt
of maintenance. I Ch. Rep. Ap. 3Q.

When, therefore, a person, who hath a right of entry into
lands, determines to acquire that possession, which is wrong-
fully withheld by the present tenant, he makes (as by Jaw he
may) a formal entry on the premises, and being so in the pos-
session of the soil, he there, upon the land, seals and delivers a
lease for years to some third person or lessee ; and, having thus
given him entry, leaves him in possession of the premises.
This lessee is to stay upon the land, till the prior tenant, or he
who had the previous possession, enters thereon afresh and
ousts him ; or till some other person (either bv accident or by
agreement beforehand) comes upon the land and turns him
out, or ejects him. For this injury the lessee is entitled to his
action of ejectment against the tenant ; or his catotal ejector,
whichever it was that ousted him, to recover back his term and
damages. But where this action is brought against such a
casual ejector as is before mentioned, and not against the very
tenant in possession, the court will not suffer the tenant to
lose his possession without an opportunity to defend it.

Wherefore it is a standing rule, that no plaintiff shall proceed
in ejectment to recover lands against a casual ejector, without
notice given to the tenant in possession (if any there be), and
making him a defendant if he pleases. And, in order to main-
tain the action, the plaintiff must, in case of any defence,
make out four points before the court ; viz. title, lease, entry,
and ouster* First, he must show a good title in his lessor,
which brings the matter of right entirely before the court
then, that the lessor, being seised or possessed by virtue of
such title, did make him the lease for the present term;
thirdly, that he, the lessee, or plaintiff, did enter or take pos-
session in consequence of such lease ; and then, lastly, that the
defendant ousted, or ejected him. Whereupon he shall have
judgment to recover his term and damages ; and shall, in con-
sequence, have a writ of possession, which the sheriff is to
execute by delivering him the undisturbed and peaceable pos-
session of his term.

This is the regular method of bringing an action of eject*
merit, in which the title of the lessor comes collaterally and
incidentally before the court, in order to show thein oruer to snow the injury
done to the lessee by this ouster. This method must be still

continued in due form and strictness (save only as to the
notice to the tenant), whenever the possession is vacant, or
there is no actual occupant of the premises; and also in some

other cases. But, as much trouble and formality were found
to attend the actual making of the lease, entry, 'md ouster, a
new and more easy method of trying titles by writ of eject-
ment, where there is any actual tenant or occupier of the pre-
mises an dispute, was invented bv the lord chief justice
Nolle, StyL Pract. Beg, 108. (edit. 1657.)

This new method entirely depends upon a string of legal
fictions; no actual lease is made, no actual entry by the
plaintiff, no actual ouster by the defendant, but all are merely
ideal, for the sole purpose of trying the title. To this end,
in the proceedings, a lease for a term of years is stated to
have been made, by him who claims title, to the plaintiff who
brings the action ; as by John Rogers to Richard Smith, which
plaintiff ought to be some real person, and not merely an ideal
fictitious one, who had no existence, as is frequently, though un-
warrantably, practised. 6 Mod. 2Q(). It is also stated, that Smith,
the lessee, entered, and that the defendant William Stiles, who is

called the casual ejector, ousted him ; for which ouster he brings
this action. As soon as this action is brought, and the com-
plaint fully stated in the declaration, Stiles, the casual ejector,
or defendant, sends a written notice to the tenant in posses-
sion of the lands, e. g. George Saunders, informing him of
the action brought by Smith, and transmitting him a copy
of the declaration ; withal assuring him that he, Stiles, the
defendant, has no title at all to the premises, and shall make
no defence ; and therefore advising the tenant to appear in
court and defend his own title; otherwise he, the casual
ejector, will suffer judgment to be had against him, and thereby
the actual tenant, Saunders, will inevitably be turned out
of possession. On receipt of this caution, if the tenant in pos-
session does not, within a limited time, apply to the court to
be admitted a defendant in the stead of Stiles, he if supposed
to have no right at all ; and, upon judgment being had against
Stiles, the casual ejector, Saunders, the real tenant, will be
turned out of possession by the sheriff.

But if the tenant in possession applies to be made a de-
fendant, it is allowed him upon this condition

; that he enter
into a rule of court, to confess, at the trial of the cause, three
of the four requisites for the maintenance of the plaintiff's
action ; viz. the lease of Rogers, the lessor, the entry of Smith,
the plainth% and his ouster by Saunders himself, now made
the defendant, instead of Stiles: which requisites being
wholly fictitious, should the defendant put the plaintiff to
prove them, he must of course be nonsuited for want of
evidence ; but by such stipulated confession of lease, entry,
and ouster, the trial will now stand upon the merits of the
title only.

This done, the declaration is altered by inserting the name
of George Saunders (the tenant) instead' of William Stiles;
and the cause goes down to trial under the name of Smith
(the plaintiff) on the demise of Rogers (the lessor) against
Saunders, the now defendant. And herein the lessor of the
plaintiff is bound to make out a clear title, otherwise his
fictitious lessee cannot obtain judgment to have possession of
the land for the term supposed to be granted. But if the
lessor makes out his title in a satisfactory manner, then judg-
ment and a writ of possession shall go for Smith, the nominal
plaintiff, who, by this trial, has proved the right of Rogers, his
supposed lessor.

But if the new defendants, whether landlord or tenant, or
both, after entering into the common rule, fail to appear at the
trial, and to confess lease, entry, and ouster, the plaintiff Smith
must indeed be there nonsuited for want of proving those
requisites

: but judgment will in the end be entered against
the casual ejector, Stiles; for the condition on which Saunders
(the tenant), or his landlord, was admitted a defendant, is

broken, and therefore the plaintiff is put again in the same
situation as if he never had appeared at all ; the consequence of
which (we have seen) would have been, that judgment would
have been entered for the plaintiff, and the sheriff, by virtue
of a writ for that purpose, would have turned out the tenant

3 H 2
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Saunders, and delivered possession to Smith, the plaintiff. The

Same process, therefore, as would have been had, provided no

conditional role had ever been made, mast now be pursued

as soon as the condition is broken.

The damages recovered in these actions, though formerly

their only intent, are now usually (since the title has been

considered as the principal question) merely nominal, as Is*

In order, therefore, to complete the remedy, when the pos-

session has been long detained from him that had the right

to Ltj an action of trespass also lies, after a recovery in eject-

ment, to recover the mesne profits which the tenant in posses-

sion has wrongfully received. Which action may be brought

in the name of either the nominal plaintiff in the ejectment,

or his lessor, against the tenant in possession : whether he he

made party to the ejectment, or suffers judgment to go by

default. In this case, the judgment in ejectment is conclusive

evidence against the defendant, for all profits which have

accrued since the date of the demise stated in the former

declaration of the plaintiff; but if the plaintiff sues for any

antecedent profits, the defendant may make a new defence.

4 Burr. 0*68.

Such is the modern way of obliquely bringing in quest inn

the title to lands and tenements, in order to try it in this

collateral manner; a method which is now universally adopted

in almost every case. It is founded on the same principles as

the ancient writ of assize, being calculated to try the mere

possessory title to an estate ; and hath succeeded to those real

actions, as being infinitely more convenient for attaining the

ends of justice ; because the form of the proceeding being

entirely fictitious, it is wholly in the power of the court to

direct the application of that fiction, so as to prevent fraud and

chicane, and eviscerate the very truth of the title. The writ

of ejectment and its nominal parties (as was resolved by all the

judges) are judicially to be considered as the fictitious form of

an action, really brought by the lessor of the plaintiff against

the tenant in possession ;
invented, under the control and

power of the court, for the advancement of justice in many
respects; and to force the parties to go to trial on the merits,

without being entangled in the nicety of pleadings on cither

side. 4 Burr. 668. See also 3 Burn 129*, 6.

The practice reprobated by Blackstone of making an ideal

person the plaintiff is now invariably adopted ; and there

is no longer any objection to it, as the lessor of the plaintiff,

by the consent rule undertakes to pay the defendant's costs

in case the plaintiff fails in the action. A party before he is

let in to defend must now also specify in the consent rule for

what premises he means to defend, and thereby agree to confess

upon the trial, that he (if he defends as tenant, or, in case he

defends as landlord, that his tenant) was at the time of the

service of the declaration of the premises therein mentioned

;

should he not confess such possession, as well as lease, entry,

and ouster, whereby the plaintiff cannot further prosecute his

action, no costs arc allowed to him, but he is compelled to pay

costs to the plaintiff. Regain General™, K. B. 4 B. § A, 1<H>.

Like rule in C. P. 2 B. $ B. 4?0 : Exchequer, 9 Price,

It has been already observed, that in the case of a vacant pos-

session, the ancient practice of entering upon the premises, and

making a lease thereof to a third person, must be pursued. As
to what is a vacant possession, and the proceedings thereon, see

Rascoe, 546'.

1 1. For what things Ejectments will not lie.—By the common
law this action cannot be brought for any thing whereon an

entry may not be made, or of which the sheriff cannot deliver

possession.

Therefore an ejectment will not lie for an advowson, a rent,

n common, or other incorporeal hereditaments which pass by

<jrant ; BrownL 129 : Cro Car, 4£)2 : Sir. 54 ; except for tithes

in the hands of lay appropriators, by the express purview of stat.

32 //. S. c. 7- which doctrine has since been extended by

analogy to tithes in the hand of the clergy. Cro. Car, 301 *

2 Ld. Rayvu 789.

III. For what things Ejectment will lie.—Ejectment in

general lies only for corporeal hereditaments. It was formerly

held it did not He for a chapel, because it was res sacra, and

therefore not demisable; but this doctrine was overruled,

though in point of form a chapel should be demanded as a

messuage. 11 Co. 25. 6.: Styles, 101. Ejectment also lies for

a church ; as of a house called the parish church oj\ &e. And
a church is a messuage, by which name it may be recovered

;

and the declaration is to be served on the parson who per*

forms divine service. 11 Rep* 25 : 1 Salk.25(l

And it was said in one case in argument, that after collation

it lies for a prebendal stall, 1 Wills. 11— 14.

It will lie for a moiety, or third part of a manor or messuage,

&c. And for a chamber or room of a house well set forth.

11 Rep. 55. 59 : 3 Leon. 210.

Land forming part of the king s highway may be recovered

in ejectment, subject to the public easement, under the name of

land, 1 Burr. 133.

A common appendant or appurtenant may be recovered in an

ejectment brought for the lands to which it is appendant or

appurtenant, provided it be mentioned in the description of the

premises. Cas. Temp. Hard. 127: Strange, 54. An eject-

ment will also lie for aboiiary of salt. Sid. Kil : S. C. 1 Lev.

And for a coal-mine, Cro. Jac. 150. But a person who has a

mere licence to dig and search for minerals cannot maintain

ejectment, 2 B. A, A. 724.

Ejectment will not lie for a watercourse or rivulet; but

where the soil over which the water runs is the property of

the claimant, it may be recovered as "so many acres of land

covered with water." Yelv. 143.

Whether this action can be maintained for a fishery seems

to depend upon the nature thereof. If it be merely a common

of piscary, it is only a profit d prendre, and ejectment will not

lie for it. Cro. Jac. 144: Cro. Car. 492. But if it be a

several fishery* or if the lessor of the plaintiff claim under the

grant of a fishery generally, which seems to imply a right to

the soil, ejectment appears maintainable. 1 T. R. 358.

An ejectment may be brought pro prima tonsura where a

man has a grant of the first grass which grows on the land

everv year: Cro. Car. 36*2: 11 East, 366: as also for hay-

grass and aftermath. Hard. 330 : 2 T. R. 45 1» A right to

the herbage is sufficient to support an ejectment, because he

who has a grant of the herbage has an interest in the soil,

although by such grant the soil itself does not pass; but the

ejectment should be for the herbage of the land, and not for

the land itself. Hard. 330. Ejectment will likewise liefer

pasture for a hundred sheep. 2 Dal. 95.

IV. The Description required of the Premises.—At first a*

much certainty was required in describing the premises as was

requisite in a prweipe. 1 Bro. 142: 2 Roll. Rep. loU out

this strictness was soon greatly relaxed. However, it was sim

considered that the description must be so certain as to enable

the sheriff to deliver possession, without further information

from the lessor of the plaintiff. 2 Raym. 1470. At length it

became the practice for the sheriff to deliver possession ol the

premises recovered, under the directions of the claimant, wwi

acts at his own peril ; 1 Burr. 629 ' 5 Burr. %6l3 1 2 B. 4' A -

660 ; so that the accuracy formerly demanded is no longer

necessary.

An ejectment will not lie for a tenement, because many in-

corporeal hereditaments are included in that designation,

Strange, 834: Ld. Raym. W I or for a messuage or tenc-

it uncertain what is demanded. But after verdict the court

will allow the verdict to be entered for the messuage only,
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without obliging the lessor of the plaintiff to release the
damages. 8 East) 357. And in a more recent case, where an
ejectment had been brought for a messuage and tenement, and
judgment entered generally for the plaintiff, the Court of

K. B. held, on writ of error, that there was no ground for

reversing the judgment, as it is a settled rule, that if the same
count contains two demands, for one of which the action lies,

and not for the other, the damages shall be referred to the

good cause of action, although it would be otherwise if they
were in separate counts. 8 B. $c C. 70,

An ejectment for a messuage or tenement called the ** Black

Swan," is good ; for the addition reduces it to the certainty of

a dwelling-house. 1 Sid. 2^5. So also an ejectment for a

messuage or burgage. Hard. 173: Pop. 203. A messuage
may be recovered in an ejectment, though nut in a praecipe, by
the name of a house. Cro. Jac. 654r. So an ejectment is suf-

ficiently certain for il a cottage Cro. Eliz. 818 ;
l< a chamber

or room 3 Leon. 210; "a passage room 2 Ld, Raym. 14.70

;

" a stable ;
" 1 Lev, 58 ;

" a place called the vestry;" 3 Lev. 96;
" four cornmills," without expressing whether they are wind'
mills or watermills; 1 Mod. {JO; u underwood;" 2 Roi. Rep.
485 ; and for " an orchard/' Cro. Eliz. 854*

In ejectment for land the species should be mentioned,
whether pasture, &c; for land in its legal sense signifies arable

land. Ejectments for " fifty acres of gor/c and furze, and fif ty

acres of furze and heath," without specifying the quantity of

each* have been held good on error. ] Mod. 90: 5 Burr.
2672. An ejectment will not lie for a close ; 11 Co. 55: 1 Roi
Rep. 55: Salic. 254 ; or for the third or other part of a close,

or a piece of land, unless the number of acres are set forth.

Owen, 18 : Cro. Car. 57S: Cro. Eliz. 339*. I Lev. 213.
If a person be ejected from land, he may recover it by that

name, although part of a house has since been built upon it.

1 Burr. 144.

It is sufficient if land be described by the provincial term
whereby it is known in the county where it is situate. Thus
ejectments for so many acres of " alder carr " in Norfolk, the
term signifying there land covered with alders ; 2 Sir. \Q(>3

;

for " cattlegates " in Yorkshire, per Lee, J. ibid. ; for a ** beast-

gate " in Suffolk, which imports land and common for one
beast ; 2 Str. 1084 ; have been held good.

So also on a writ of error on an ejectment brought in

Durham ff for coal mines in Gateside/' without specifying the

number, the judgment was affirmed, it appearing that such
was the customary made of declaring in that countv. 4 Mod.
S. a Salk. 255.

In ejectment for tithes the kind demanded should be speci-

fied, as hay, &e,, or the declaration will be bad for uncertainty*

1 I Co. 25. (b.): 1 Roi. Rep. 65. 68. But the precise quantity

of each species need not be mentioned, it being enough to say
« certain tithes of wool, &c." Dyer, lift. (A.)

V. Who mat/ Maintain or Defend an Action of Ejectment.—
]. I\ ho mat/ maintain.—A claimant to support this action must
possess a legal title. 6 T. R. 289 ; 7 T. R. 43. 47 : 8 T. R. 2.

An equitable title will not avail. So fixed is this princple that

a trustee mav maintain an ejectment against his cestui que trust.

8 T. R. 1 1 8. 123.

The claimant must also have a right of entry at the time of

the demise in the declaration. This right of entry or posses-

sion could formerly be barred in six different ways, viz. by

a descent cast, by a discontinuance, by 1 Hoc lrvk-d with pro-

clamations, by warranty, by a deforcement, and by the statute

of limitations. 21 Jac. 1. c. \6. The four former bars have

been abolished by the 3 and 4 W. 4. c. 27* § 39. and 3 and
4 IV. 4. c. 74. ^ 2. See tits. Discontinuance, Entry } Fine, and
Warrant}/. The 3 and 4 W. 4. c. 27- has in many respects altered

the 21 Jac. 1. c* lti. and will be shortly referred to under the

next head.

The party claiming in ejectment must recover on the strength

of his own title, and not on the weakness of that of the

defendant ; for the possession of the latter gives him a right
,

against every one who cannot establish a good title in himself;
and it is sufficient for such defendant if he can show the real
title of the laud to be out of the lessor of the plaintiff!

4 Burr. 2487: 2 T. R. 749: 4 T. R. 682: 5 T. R. 110:
3 M. $ S. 516".

A rector may recover in ejectment against his lessee, on the
ground of the lease of the rectory being avoided on account of
his own non-residence, by force of the 1 3 Eliz. c. 20. and the
lease to the defendant, describing him as a doctor in divinitv,

produced by him at the trial in support of his title, is prima
facie evidence of his being such as he is therein described to be,
so as to avoid the lease under stat. 21 H. 8. c. 1 £, § 3. 2 East's
Rep. 467.

A presentation being rendered void by having been made in
consideration of a simoniacal bond to resign, an incumbent pre-
sented by the king, and properly inducted; may maintain eject-

ment against the clerk simoniacally presented. It was objected
that quare impedit was the proper remedy ; but it was
answered, that the church was vacant until the induction of
the king's clerk, and that quare impedit was the proper remedy
when the church was full. 8 B. Sc C. 25.

When the practice of requiring an actual lease of the pre-
mises prevailed, it was holden a copyholder could not maintain
ejectment upon a demise for a longer term than a year without
a licence from the lord. See cases in Gilb. Ten. 214, 215.
But since the introduction of the modern practice this ob-
jection is obviated, and the usual consent rule is sufficient

evidence of the lease. 3 T. R. 1 7.

The heir of a copyholder can maintain the action before
admittance. 2 H its, 13: 3 T. R. 1 6*9- As also the grantee
of the reversion of a copyhold from the lord ; 2 B. # A. 453 ;

but a surrenderee cannot. Cro. Eliz. 349. It is sufficient,

however, if he be admitted before the trial; for in that case
the admittance shall, as against all persons but the lord, relate

back to the time of the surrender. I T. R. (iOO: 16' East.
A guardian in socage {Ld. Raym. 130), or a testamentary

guardian 3 appointed pursuant to the 12 Car. 2. c. 24. § 8. may
bring ejectment for the lands in ward. Faugh. 137: 2 Wits.
129. An infant may make a lease to try in his title in eject-
ment. 3 Burr. 1794; 2 T. R. \5[).

An assignee of a bankrupt (I WUs. 276), conusee of a
statute merchant, or staple (2 Saf/c. 5(j3), tenant by elegit

18 T. R. 295 6: 6 Taunt. 202), grantee of a rent charge
(1 Saund. 112), assignee of a reversion within the 32 H. 8.

c. 34, upon a right of re-rentry for condition broken (2 B.
A. 105), can maintain the action.

A corporation, either aggregate or sole, may make a lease to

try a title in ejectment. 1 Bids. lit): I And. 248.
Where a devise is of a freehold interest, the devisee may

immediately, and without any possession, recover in ejectment.
Co* Lit. 240. b. But if it be a legacy of a term of years, he
must first obtain the consent of the executor to the bequest.
Strange, 70.

When a person is in possession under a lease granted prior to
a mortgage, the mortgagee is bound by it ; S 7\ R. 2 ; but it

is otherwise of a lease made by the mortgagor subsequent to
the mortgage, without the privity of the mortgagee. Doug. 21

.

A mortgagee may maintain ejectment against the mortgagor
without giving notice to quit, or demanding possession, 8 Barn,
# C* 767: 7 Bins. 421. In ejectment by a mortgagee, the
mere fact of his having received interest on the mortgage
down to a time later than the day of the demise in the de-
claration, does not amount to a recognition by him that the
mortgagor or his tenant was in lawful possession of the pre-
mises till the time when the receipt of interest took place, and
therefore is no defence to the action. 2 Barn. § Adol. 473. And
see 7 Bing* 322 : Adams an Ejectment, 60.

Where a pauper had been put into possession of a cottage
forty years before by the then overseers, and had continued in

the parish pavj and the cottage had at times been repaired by
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the overseers ; the pauper disposed of it and went away : held,

that the existing overseers could not maintain ejectment for it.

14 East's Rep. 488.

Where the wife of the tenant continued in possession after

his death, hut never took out administration, and having

married again, remained in possession, paying rent until her

death : held, that the personal representative of the first hus-

band, taking out administration, was entitled to maintain eject-

ment against the second husband without any notice to quit.

2 D. % R. 706.

If a sheriff sell a term under a f. fa., which is afterwards

set aside, and the produce of the sale directed to be returned

to the termor, he cannot maintain ejectment to recover his

term against the vendee under the sheriff. 1 Maul, Sehv.

Rep. 425.

A landlord may maintain the action for the recovery of pre-

mises demised, either on the expiration of the tenancy by

the effluxion of time, on its determination by notice to quit, or

by some act of forfeiture on the part of the tenant. See

further on these points, tit. Lease, and supra.

Where an ejectment is brought against a tenant, for the

purpose of turning him out of his farm, &c, and the tenant

actually holds the premises of the lessor of the plaintiff, it is

sometimes necessary to give him notice to quit possession, in

order to maintain an ejectment. Here we may observe, that

demises, where no certain term is mentioned, are held to be

tenancies from year to year, which neither party can determine

without reasonable notice to the other. This notice is in most

counties six months, and it must in all such cases expire at that

part of the year when the tenancy commenced ; and therefore

it hath been holden, that half a year's notice to quit possession

must be given to such tenant ; before the end of which time

the landlord cannot maintain an ejectment, unless the tenaut

has attorned to some other person, or done some act disclaiming

to hold as tenant, in which ease no notice is necessary; and the

same law will apply to the executor of such a tenant. 3 JVils.

25. See 1 Term Rep. J GO: 4 Term Rep.36l.

A landlord gave notice to quit different parts of a farm at

different times, which the tenant neglected to do in part; in

consequence of which, the landlord commenced an ejectment,

and before the last period mentioned in the notice was expired,

thu landlord, fearing that the witness by whom he was to

prove the notice would die, gave another notice to quit at the

respective times in the following year, but continued to proceed

with his ejectment : held, the second notice was no waiver of

the first. % East's Rep, 237.

Where a defendant in ejectment held, as to the arable lands,

from Candlemas, and us to the rest of the farm from May-day,

the rent being payable at Michaelmas and Lady-day, and

notice to quit was given six months before May-day, and not

six months before Candlemas ; the plaintiff was nonsuited

See 2 E$sfs Rep. 384,

Under an agreement hy a tenant of a farm " to enter on the

tillage-land at Candlemas, and on the house and all other the

premises at Lady-day following, and that when he left the

farm he should quit the same according to the times of entry as

aforesaid and the rent was reserved hull-yearly at Michael-

nags and Lady-day: held, that notice to quit, delivered half a

year before Lady-day, but less than half a year before Candle-

mas, was good ; the taking being, in substance, from Lady-day,

with a privilege for the incoming tenant to enter on the arable

land at Candlemas, for the sake of ploughing, &c. 6 East's

Rep. 120. And see 7 East, 551.

Where a lease of lands by deed is made, since the New Style,

to hold from the feast of St, Michael, it must he taken to mean
New Michaelmas, and cannot be shown by extrinsic evidence

to mean Old Michaelmas. Doe v. Lea, 11 East, 3V2. But if

the demise is by parol, evidence is admissible to show that by the

custom of the country Lady-day means Old Lady-day. Doe
v. Benson, 4 Bam. Aid. 583.

After the expiration of a lease for a certain term, the tenant

continuing in possession is deemed a trespasser ; and therefore
an eject™ ent, which is an action of trespass, may be brought
without any notice to quit.

But in ejectment by a landlord against a tenant, whose lease

is expired,, the latter is not barred from showing that his land-
lord's title is expired. 4 T. R. 682 : 3 M, $ S. 51 6: 8 B <fr

c. 4711

The action of ejectment is rendered a very easy and expe-

ditious remedy to landlords whose tenants are in arrear, by
stat. 4 G. 2. c. 28., which enacts that every landlord who bath
by his lease a right of re-entry in case of non-payment of rent,

when half a years rent is due, and no sufficient distress is to be

had, may serve a declaration in ejectment on his tenant, or fix

the same upon some notorious part of the premises, which will

be valid, without any formal re-entry, or previous demand of

rent ; and a recovery in such ejectment shall be final and con-

elusive, both in law and equity, unless the rent and all costs be

paid or tendered within six calendar months afterwards.

The legislature appear to have four different objects in view

in the enactments of this statute. First, to abolish the idle

form of a demand of rent, where no sufficient distress can be

found upon the premises to answer that demand
; secondly, in

cases of beneficial leases which may have been mortgaged, to

protect the mortgagees against the fraud or negligence of the

mortgagors ; thirdly, to render the possession of the landlord

secure, after he has recovered the lands; and, fourthly, to take

from the court the discretionary power they formerly exercised

of staying the proceedings at any stage of them, upon payment

of the rent in arrear and costs. The first of these objects is

effected by permitting the landlord to bring his ejectment with-

out previously demanding the rent ; the second, by permitting

a mortgagee not in possession to recover back the premises at

any time within six months after execution executed, by pay-

ing all the rent in arrear, damages, and costs, of the lessor, and

performing all the covenants of the lease ; the third, by limiting

the time for the lessee or his assigns to make an application to a

court of equity for relief, to six calendar months after execution

executed ; and the fourth, by limiting the application of the

lessee to stay proceedings, upon the payment of the rent in

arrear and costs, to the time anterior to the trial, and making

it compulsory upon the court to grant the application when

properly made.
Where a landlord has a right to re-enter for non-payment of

rent, he cannot recover in ejectment at common law unless he

demand the rent on the day on which it becomes due, nor

under the last mentioned statute (§ 2), if there he a sufficient

distress on the premises. 7 T- R. 1 17- But if there is no suffi*

cient distress, the landlord may hring an ejectment without a

demand, although the lease provide that the rent shall be law-

fully demanded, 2 Maule $ S. 525. Lord EUenborongh, C J.

dissent. As to the provision of stat. 11 G. 2. c. 19* § Ifi* a"d

57 G. 3. c. 52. in cases of tenants at rack-rent being in arrear,

and deserting the premises, see this Diet. tit. Rent, Two

justices of peace may, in this case, put the landlord m pos-

session.

In ejectment hy landlord against tenant, the stat. 1 G. 4.

c. 87. provides that where the term or instrument of any

tenant, holding under lease or agreement in writing, shall

have expired or heen determined by notice, and such tenanl

shall refuse to give up possession, after demand in writing,

signed hy the landlord and his agent, and the landlord snail

proceed to ejectment, it shall be lawful for him, at foot of the

declaration, to address a notice to such tenant, &c. requiring

him to appear in the court in which such action shall be com-

menced, on the first day of the following term, to be made de-

fendant, and find bail, if ordered by the court. And on the

appearance of the party at the day prescribed in the notice, or

in case of non-appearance on making the usual affidavit of ser-

vice of the declaration and notice, the landlord may, on pro-

ducing the lease or agreement, or counterpart, and proving the

execution of the same by affidavit ; and on affidavit that the
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premises have been actually enjoyed under it, and that the
interest of the tenant has expired or been determined, and pos-
session lawfully demanded, move the court for a rule to show
cause why the tenant, besides entering into the common rule
and giving the common undertaking, should not undertake, in
case a verdict shall pass for the plaintiff; to give plaintiff a
judgment of the term preceding the trial, and enter into a re-
cognisance by himself, and two sureties, to pay plaintiff the
damages and costs which shall be recovered in the action. As
to the decisions on this statute, see Tidd's Prac. 1222. Where
a tenant holds from year to year without writing, it is not
within the statute ; 3 B. $ A. 770 ; nor a tenancy for three
months certain by writing. Id, 766. A tenant who has sur-
rendered his term, but refuses to quit the premises, cannot be
compelled to enter into the recognizances prescribed by the
above statute. 2 B. Ad. 922.
By 1 W, 4. c. 70- § provision is made to remedy the in-

convenience of landlords not being able to try their ejectments
at the next assizes, where their right of entering occurred in
or after Hilary or Trinity terms. In such cases the act pro-
vides that the lessor may, within ten days after the tenancy
expires, serve a declaration in ejectment, entitled of the day
next after the day of the demise in such a declaration, with a
notice requiring the tenant to appear in ten days; and such
proceedings shall be had as if the declaration had been served
before the preceding term, provided that no judgment shall be
signed till default of appearance and plea within such ten (lavs,

and at least six days' clear notice of trial shall be given.
here the title of the landlord accrued during Hilarv Term

and the property was in Middlesex, held, the above statute did
not apply. 1 D. P. C. 547.

2. Who may defend the Action.—In ejectment for a chapel,
a parson claiming a right to enter and perform divine service,
has been held not to have a sufficient title to be admitted a
defendant. Str. f)l 4. Notwithstanding 1 SafL 250. no man is

to be admitted tenant or defendant in ejectment by the com-
mon rule, unless he hath been in possession, or received rent,
and not a mere stranger. Comb. 20y.
He who claims title shall be joined as a defendant, though

the plaintiff opposea it. 1 Salk. 256. And, therefore, even the
wife of the lessor. 1 Salk. 257.
The court permitted an heir, who had never been in pos-

session, to come in and defend the ejectment. The father,
under whom he claimed, died just af ter having first obtained
a similar rule. 4 Term Hep, 122. So a mortgagee. Com-
herb. 399. As to a cestui que trust, see 3 Term. Rep. 783

:

4 Term Rep. 122.

To prevent fraudulent recoveries of the possession
, by col-

lusion with the tenant of the land, all tenants are obliged
by stat. 11 G. 2. c. 1Q. on pain of forfeiting three years' rent,
to give notice to their landlords when they are served with
any declaration in ejectment: and any landlord may, by leave
of the court, be made a co-defendant to the action, in case the
tenant himself appears to it, or if he makes default, though
judgment must he then signed against the casual ejector, vet
execution shall be stayed, in case the landlord applies to' be
made a defendant, and enters into the common rule; a ri-ht
which, indeed, the landlord had lone before the provision of
Statute (Stt/t. Pract. Reg. [SO. 11]. '265: 7 Mod. ;0:
Salk. 257: Burr. 1301.), in like manner as (previous to the
statute of IVest. 2. c. 3.) if, in the real action, the tenant of
the freehold made default, the remainder-man or reversioner
hail a right to come in and defend the possession, lest, if

judgment were had ugain>t the tenant, the estate of those be-
hind should be turned to a naked right. Bract, lib. 5. c. 10. § 14.

Demise of certain lauds, together with the mines- under them,
with liberty to dig for ore in other mines under the surface of
other hinds not demised. The tenant fraudulently concealed
a declaration in ejectment delivered to him, and sutiered judg-
ment to go by default. The declaration in ejectment did not
mention the mines at all, but the sheriff in executing the

SNT, V. VI.

writ of possession, by the concurrence of the tenant, delivered
possession of the premises demised to the tenant, and also of
those mines in which he had onlv liberty to dig ; the court
held, that though the latter could not be recovered under the
declaration in ejectment, still, that the tenant, bv his own act,
had stopped himself from taking that objection, and that in
an action for the value of three years' improved rents under
stat. 11 G. 2. c. 19. the landlord might recover the treble rent,
in respect not only of the demised premises, but of the mines
in which the tenant had only a liberty to dig. 2 B.§ A. 652.

'I he improved or rack rent mentioned in § 12. of the above
statute is not the rent reserved, but such a rent as the landlord
and tenant might fairly agree on at the time of delivering the
declaration in ejectment in case the premises were to be let. Ibid.
A tenant to a mortgagor, who does not give him notice

of an ejectment brought by the mortgagee to enforce an attorn-
ment, is not liable to the penalties of the stat. II G. 2. 1 Term.
Rep. 647-

Where a person claims in opposition to the title of the
tenant, he cannot be considered as a landlord within the above
statute. 3 Burr. 12Q5.
A third person cannot defend as landlord upon the trial of

an ejectment, where it appears that the tenant in possession
came in as tenant to the lessor of the plaintiff, and paid rent
to him under an agreement that has expired. Doe, d. Knight
v. Smyihe (Lady), Term Rep. A. B. Mie. 56 G. 3. 347.
The court will not, after a plaintiff has obtained judgment

and possession in an undefended ejectment without collusion,
and has sold part of the premises, and transferred the posses-
sion, let in a landlord to defend, from whom his tenants had
concealed the ejectment, 4 Taunt. 820.

But the court will set a ide a writ of hab.fac. pos. executed,
and let in a landlord to try an ejectment, on suggestion of
collusion. 5 Taunt. 205.

It is not necessary for the landlord to be made defendant in
order to render his title admissible in evidence, for he may,
with the tenant s consent, defend the ejectment in his name.
And where a lessor of 1 be plaintiff having knowledge of a suit
being so defended, obtained from the tenant a retraxit of the
plea, and a cognovit of the action, the court set the judgment
aside. 7 Taunt. <J.

VI. Within yvhat Time the Action must be brought. The
statute 21 Jac. 1. c. \6. § 1. enacted no person should make an
entry upon lands but within twenty years next after his right
or title descended or accrued. By § % infants, married women,
persons non compos mentis, imprisoned, or beyond seas, at the
time of the right or title to lands descended or accrued to them,
were allowed ten years after the removal of their disabilities to
bring their action, or make their entry, notwithstanding twenty
years had expired.

This act did not extend to ecclesiastical persons, and only
operated in cases of adverse possession.

By 3 and 4 W. 4. <\ 27. § 2. no person (which word by § 1.
extends to a body politic, corporate, or collegiate) shall bring
an action to recover any land (which by § 1. extends to all cor-
poreal hereditaments, and to any interest therein, whether of a
freehold, copyhold, or chattel nature, and to all tithes, other
than such as belong to a spiritual or eleemosynary corporation
Bole), but within twenty years next after his right,' or the right
of the person through whom he claims, accrued.

§ 3. fixes the time at which the right shall be deemed to have
first accrued in the cases therein enumerated.
By § 16. if any person shall be under disability of in-

fancy, coverture, idiotcy, lunacy, unsoundness of mind, or
absence beyond seas, at the time when his right shall first
accrue, he, or the person claiming through him, may, notwith-
standing twenty years shall have expired, make an entry or
bring an action to recover land within ten years after the
cessation of any such disability, or the death 'of the party to
whom the right iirst accrued.
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By § 2f). no lands are to be recovered by any archbishop, &c,

or other spiritual or eleemosynary corporation sole, after two

incumbencies and six years, or sixty years.

Previous to the above act non-payment of rent alone did not

render the possession of a tenant adverse to his landlord ; but

by § 3. it is declared, among other things, that a right of entry

shall be deemed to have first accrued at the last time when

rent was received, which will have the eflect of making twenty

years* possession, without payment of rent, or any written

acknowledgment of right in the landlord a bar to any eject-

ment, which the latter may bring. See further as to the pro-

visions of this act, tit. Limitation of Actions.

VII. Of the Declaration and subsequent Proceedings—The

declaration is the first process in an ejectment, founded on a

supposed original writ or bill.

Title. The declaration should regularly be entitled of the

term it is delivered, or, if delivered in vacation, of the pre-

ceding term ; but if it be not entitled of any term, the omission

is not material} provided the tenant has sufficient notice therein

given him to appear to the action. Adams on Eject. 181.

2d edit.

By the 11 G- 4. and 1 IV. 4. c. 70. § 36. where a right of

entry accrues to a landlord in or after Hilary or Trinity Term,

he may at any time within ten days afterwards serve a declara-

tion in ejectment, specially entitled of the day next after the

day of the demise in such declaration, whether the same shall

be in term or in vacation, wTith a notice thereunto subscribed,

requiring the tenant in possession to appear and plead thereto

within ten days. This is confined to issuable terms. 2 C. tjf

I. 45.

Venue. In ejectment is local, 2 W. B. 1070: Corvp. 1 76.

Demise. The demise must be laid after the title of the

lessor of the plaintiff* accrued. Bull. N. P. 105 : 2 Str. 1087 :

and as the record in ejectment is evidence in an action for

mesne profits, it is customary to lay the day of the demise as far

back as possible. Bull. N. P. 87- Joint tenants and parceners

may either join or sever in demising ; 1 Show.: 1 Wtls. ; but

tenants in common, not being seised per vde el per tout, must

make several demises ; 2 Wits. 232 ; but each demise may be

alleged to be of the whole premises ; for under a demise of the

whole, an undivided moiety may be recovered. 1 Esp. 330.

When any doubt exists as to the party in whom the legal

title is vested, or as to the day when such title accrued, it is

usual to declare upon distinct demises by the persons concerned

in interest, and to lay them on different days, according to the

circumstances of the case. But if a party is made a lessor

without his authority, he may, before appearance, move to

have his name struck out of the declaration. 2 Chitty Rep.

Situation of the Premises, §c. It is sufficient to mention

the place where the premises are situate, without describing it

by the name of its civil or ecclesiastical division. 4 Taunt. 671.
* But if the premises are stated as lying in any parish, the

description must be correct ; for a variance will be fatal. 2 Camp.

274. When they are situate in different parishes, it is usual

to enumerate the whole as lying in one parish, and then, to

repeat the description, stating them to be within the other

;

but it seems sufficient to describe them as lying in the parishes

of A. and B. See 2 OtUty Prac. 395.

The number of messuages, &c* mentioned in the demise

need not correspond with the number claimed, and the practice

is to double the amount of acres, &c, demanded ; because,

although a party may declare for more than he is entitled to,

and recover less, the reverse will not hold, Cro t Eliz. 1 3 :

I Burr. 390.

Entry and Ouster. The plaintiff is stated to enter upon the

premises by virtue of the demise ; and it is usual, though not

necessary, to allege a day. Nor is it essential to mention the

day of the ouster, if it appear it took place after the com-

mencement of the term and before action brought. Cro. Jac.

311 : 4 Burr. 2447
;

Where there are several demises on the
same day, the practice is to lay one entry and one ouster; but
otherwise, there ought to be as many entries and ousters as

there are demises. 1 Tidd. 581* 8th edit.

Amending. The declaration may be amended in the day of

the demise; 4 Burr. 2447; but not to a day subsequent to

the service of the declaration. Foxfotv v. Jeffries, M. S.

:

Adams 3

Eject. 200. It may also be amended by enlarging the

term ; Black. 940 ; and even by adding a new count in a freih

demise. 1 D. $ R. 1 73. And by 9 Cr. 4. c. 15. and 3 and 4
W. 4. § 23. the judge in the trial may order the record to be

amended in any particulars not material to the merits of the

case. See further tit. Amendment*
Notice to appear. The notice, if given by the casual ejector,

is for the tenant to appear and be made defendant in his stead

;

if by a landlord, under the 1 G. 4. c. 87* for the tenant to

appear and enter into recognizances, &c.

The Christian and surname of the tenant in possession

should be prefixed to the notice. 1 Chitty Rep. 573. Where
there are several tenants, it is usual to prefix all their names to

the notice ; but it is sufficient to prefix the name of each to the

notice accompanying the declaration with which he is served.

7 7'- R. 477.

A notice directed to a wrong person, though served on the

tenant in possession, is not good. 2 Tyr. 280.

When the premises are situate in London or Middlesex, the

notice (in ordinary cases, not between landlord and tenant, hut

signed in the name of the casual ejector) should require the

tenant to appear on the first day in full term, or within the

first four days of the term, and not on the essoin day. 2 Strange,

1049.

In country ejectments the notice should be to appear in the

next term after the delivery of the declaration, whether it be

an issuable term or not. R. E. 2 G. 4. K. B. : 4 B. $ A. 539:

2 B. Sc B. 705 : 9 Price, 299.

Service of Declaration. It was formerly the rule that decla*

rations in ejectment should be served before the essoin day of

each term ; but by one of the general rules made by the judges

in T. R. 1 W. 4. c. 11. (( declarations in ejectment may be served

before the first day of any term, and thereupon the plaintiff

shall be entitled to judgment against the casual ejector, in like

manner as upon declarations served before the essoin, or first

general return day."

The declaration must be served by delivering a copy of it,

and the notice thereunder written, to the tenant in possession,

or bis wife. Where there are several tenants in possession of

different parts of the premises, a copy must be served on each

to entitle the lessee of the plaintiff to judgment against the

casual ejector for the whole. 1 Chitty Rep. 141:3 Moore, 578.

And it would seem, that where a house is let out in lodgings

a copy should be served on every lodger, 1 Tidd. 526* 8th ed>;

but where several persons are in possession of the same premises

as joint tenants, service on one is a sufficient service on all.

1 Chitty R. 141 : 1 B. % P. 369: 3 Tyr. S4.

If the tenant keep out of the way to avoid being served,

and neither he nor his wife can be met with, a copy of the de-

claration should be delivered to his child, relation, or servant,

or other person on the premises, and another copy should be

affixed to the door, or some conspicuous part of the premises

;

and if it appear on an affidavit of the facts that the tenant

absconded to avoid being served, the court will grant a nue

nisi, that such service shall be good, and direct how the rule

shall be served. 2 Wils. ; 2 Chitty Rep. 176, 177 :
A***,

The tenant himself may be served anywhere; 2 Str. I0o4;

but service on his wife should be either on the premises, or at

his dwelling-house. 6 T. R. 7fc> : 2 B. $ P. 55. And in the

latter case it should appear that she and the tenant m'e

together as man and wife. 1 B. $ P. N. R. 308. Service

on any other relation, or on a servant, must be upon the pre*

mises. 1 Tidd, 527.
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If there should be no one on the premises on whom the de-
claration can be served, a copy should be affixed on the most
conspicuous part of the premises, and an application made to
the court on affidavit of the circumstances, that such service
may be deemed sufficient. 1 AT

. R. 2<)3: 2 Chilly Rep. 178.
In every case the notices should be read over to the person

served, and the intent and meaning of the declaration and
notices and such service explained.

Judgment against the casual ejector. The time for the
defendant's appearance, and, in case of his default, the time for
moving for judgment against the casual ejector {which is a
motion of course only requiring counsel's signature^ are go-
verned by tbe locality of the premises, and by the practice of
the different courts.

Who mat/ appear. Has already been considered under the
head, who may defend the action. In addition to what is there
laid down with respect to landlord and tenant, it may be stated
that the latter may appear alone, or jointly with the former.

In ejectment, where there are divers defendants, and the
freeholds are several, no defendant may defend for more than
is in his own possession ; and the plaintiff mav take judgment
against his ejector for what remains. 1 Vent, 355 : 2 *Keb. 524
531.

If there be two defendants in ejectment, and one of them
appears and confesses lease, entry, and ouster, but the other
does not appear, in that case the plaintiff may enter a non-pros,
or retraxit, against him, and go to trial, and have judgment
against the other defendant. 1 Lord Raym. 717, 718. Also
if an ejectment be brought against two persons, and after issue
joined one dies, and a venire is awarded as to the two defend-
ants, and a verdict against two; here, upon suggestion of the
death of one of them upon the roll, judgmentshall he given
for the plaintiff against the other for the whole: for it is" said
this action is grounded upon torts, which are several in their
nature, and one may be found guilty and the other acquitted.
Ibid.

The consent rule. Has also been already mentioned. Where
a landlord is admitted to defend without the tenant, judgment
must be signed against the casual ejector according to the con-
ditions of the consent rule, The reason for this practice is, to
enable the claimant to obtain possession of the premises in case
the verdict be in his favour; because, as the landlord is not in
possession, no writ of possession could issue upon a judgment
against him.

The only case in which it is necessary to produce the consent
rule at the trial is, when the plaintiff directs his proof to certain
premises, and the other party contends he docs not defend for
such premises. 1 3/. $ M. 237 : 2 B. # A. 948.

Of the plea and issue. The general issue in ejectment is not
guilty, and is the only plea ever pleaded in modern practice;
for under it, any thing showing the plaintiff has not a right to
recover, as that he is h r

1

ti, smites of limitation, mav
be given in evidence. Should, however, the circumstances of
the case require it, the court will permit the defendant to
plead specially* Carth. 180.

Of the triai Should the defendant not appear on the trial,

or refuse to confess lease, eve. pursuant to the consent rule, the
practice is to call the plaintiff' and nonsuit him ; alte r which,
at his instance, the cause of the nonsuit is indorsed on the
postea, which entitles him to judgment against the casual
ejector. I SalL 250: 2 Tidd, 918. 8th edit.

But in ejectment by a landlord against a tenant on the
statute 4- G. 4, c. 87* § 2. when it appears the tenant or his
attorney has had due notice of trial, the plaintiff shall not be
nonsuited for default of the defendant's appearance, or of con-
fession of lease, &c«, hut the production of the consent rule
•hall be sufficient evidence of the lease, &c. ; and the plaintiff

is to be permitted, after proof of his right, to recover the whole
or any part of the premises, to go into evidence of the mesne
profits thereof from the determination or expiration of the
tenant's interest therein down to the time of the verdict, or of
VOL* I.

some day therein mentioned
; and the jury, finding for tha

plaintiff, may give their verdict both for the recovery of the
whole or part of the premises, and for the damages for such
mesne profits.

In case it appears to the judge that the finding is contrary
to evidence, and the damages are excessive, lie mav order execu-
tion to be stayed till the fifth day of the following term, which
order the judge shall in all other cases make on the requisition
of the defendant, upon his undertaking to find and entering
into such security as therein mentioned, not to commit, waste, or
sell, or carry off. any standing crops, hay, &c. upon the premises,
from the day of the verdict, to the day whereon ejection shall
be finally made on the judgment, or set aside.

Q/ tfte judgment, the judgment in ejectment is, that the
plain tiff recover his terra yet to come and unexpired in the
lands demanded ; and the effect of it is to give the lessor of the
plaintiff possession of the lands, but not to invest him with any
title thereto, except such as he previously had.
A new trial may, upon proper grounds, be granted in eject-

ment, as well as in other cayes. 2 Sir. I 10:3: 4 Burr. 2224.
If there be a verdict and judgment against the plaintiff; he

may bring another ejectment for the land, the action king
only to recover the possession, &c, wherein judgment is not
final ; and it is not like a writ of right, &c. where the title
alone is tried. Wood's InsL 547: Trin. 23 Car. if. R.
And the verdict in an ejectment is not evidence in a subse-

quent action, even between the same parties. 1 Mod. 10.
The reason of an ejectment being never finat is not laid down

in the general books on this subject ; ^but in the notes to
Eunomus, vol. iv. p. 189, it is thus ingeniously stated :—The
reason why it is not or cannot be final seems to be this, that
it is impossible from the structure of the record in this action to
plead a former, in bar of another, ejectment brought. Because,
1. The plaintiff and defendant are nominal, and exist in most
cases on record only, and consequently may be changed in a
new action. But the identity both of plaintiff and defendant
must be averred in pleading a former action in bar. 2, The
term demised may be laid many different ways. An ejectment*
however, though in its nature not final at law, is capable of
being made so in equity: and the Court of Chancery will, on
proper grounds, grant a perpetual injunction, and not permit
the possession of lands to he disturbed by a vain incessant liti-
gation of the same question. See 2 Eq. Ab. 171. c. I ; 243.
c. 11 ; 222. c. 1 : Pari. Cases (Bvo.), tit. Jnjunction, ca.' l, 3

*

2 Stra. 404.

Of the execution. In real actions, where the freehold is re-
covered, the demandant has execution by the writ of habere
facias seisinam; in ejectment, therefore, it is but just that
a similar remedy shall be permitted to the plaintiff; who as
he now has judgment to recover the possession of the land, may
put the sentence of the law in execution by virtue of a writ
of habere facias possessionem, directing the sheriff" to give
actual possession to the plaintiff of the land recovered.

This writ may be sued out though the lessor of the plaintiff
be dead, if tested the last day of the preceding term. 4 Burr.
1970. The legal relation to the day of the teste is proper
to be supported in maintenance of a writ of possession on a
judgment in ejectment. Ibid.

v-V '
4

" °' 7°* 5 38t m a11 cases of trials of ejectments at
INisi Prius, where a verdict shall be given for the plaintiff or
the plaintiff shall be nonsuited for want of the defendant's
appearance to confess lease, &c, it shall be lawful for the jud<*e
before whom the cause shall be tried to certify his opinion on
the back of the record, that a writ of possession ought to issue
immediately, and upon such certificate a writ of possession may
be issued forthwith, and the costs may be taxed, and judgment
signed and executed afterwards, at' the usual time, as if no
writ had issued.

Formerly a praecipe was required in the King s Bench, but
not in the Common Pleas; but now- by one of the general
rules, H. T. 2 W, 4. r. 76\ a writ of habere facias }x>sse*-
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sionem may be sued out without lodging a praecipe with the

officer of the court, and by r, 75* it need not be signed.

Of the costs. If the action be undefended, and judgment is

entered against the casual ejection, the only means the lessor

of the plaintiff has of obtaining his costs is by an action for

mesne profits, wherein they are recoverable as special damages.

Where the tenant appears, and enters into the consent rule,

and at the trial refuses to confess, the lessor of the plaintiff

cannot take out execution against him for his costs, because the

judgment is against the casual ejector. Barn. 182. But the

tenant is liable to the costs under the consent rule, and he may

be attached should he refuse to pay. 1 Sulk*

Where, however, be does appear, and there is a verdict and

judgment for the plaintiff, execution may be issued thereon for

the costs, as in ordinary cases ; and the lessor may have aca. sa.

or a ft. fa. for the same, and a habere facias possessionem for

the possession, separately or in one writ* 2 Tidd, 10^7-

8(h edit.

When the landlord is made defendant without the tenant,

the judgment to recover the possession is against the casual

ejection; but, nevertheless, as there is a judgment in existence

against the landlord, execution may be taken out thereon for

the costs, Adams' Eject. 2<)S.

If a verdict pass for the defendant, or the plaintiff be non-

suited for any other cause than the refusal of the defendant

to confess, the latter may recover his costs by attachment

against the lessor of the plaintiff. 2 Tidd. 1028.

Where there are several defendants who succeed in the

action, the lessor may pay costs to which of them he pleases.

1 Sir, On the other hand, each defendant is answerable for

the costs ; and where they defend severally, and at the trial

some appear and confess, but the others do not, the whole

costs may be taxed against each. Hull, N. P. 335.

In all cases wherein a landlord shall elect to proceed under

the 1 G. 4. c. 87. and the tenant shall have found bail, as

ordered by the court, the former is liable to double costs should

he be nonsuited, or a verdict pass against him, on the merits at

the trial.

Of staying proceedings. In certain cases the courts will stay

the proceedings in ejectment, either for a time or finally ; as

until the plaintiff deliver particulars of the lands he seeks to

recover; 6 T. R. $97: 7 T. R. 332 ;. or until security for

costs is given, as where the lessor of" the plaintilfis an infant;

1 Str. 693: 2 Sir. 932: Comp. 138; or is abroad; 2 Burr.

1177; or is dead, 2 Sir. But the poverty of the lessor

is no ground for such an application. Ca. Pr. C. P. 15,

Where a party brings two ejectments for the same premises,

in different courts, the proceedings in one will be staid until

the other action is determined. Andr. 297 : 1 Tidd, 572. 8th

edit.

Though the court will stay proceedings in a new ejectment

until the costs of a former ejectment between the same parties,

and also the costs of an action for mesne profits dependant

thereon, are paid ; 4 East, 585 ; yet they will not extend the

rule to include the damages in the action for the mesne profits,

however vexatious the proceedings of the lessors of the plaintiff

may have been. 15 Easts Rep. 233.

And the court will so interpose even though the action is

brought bv a third person, or for different premises, if the title

be the same. 1 Tidd. Prac. 5S3. S.P.;6 T. R. 740: and see

4 D. Sf R. 145.

But upon a rule to stay proceedings till the costs of a former

ejectment were paid, the court will not permit the defendant,

in case those costs are not paid by a given day, to non pros

pending the ejectment. 5 B. $ A. 523 : and see 1 D. cy R. 562.

Releasing the action. As the plaintiff in ejectment is a mere

nominal person, and a trustee for the lessor, if he release the

action, the court may set aside the release, and he would he

committed for a contempt; so likewise if he release an action

brought in his name for the mesne profits- 1 Salk. 260:

Skinn. 247^ But according to the old practice, the release

would certainly have been a good defence to the action.

Adams, 274. And the lessor of the plaintiff in ejectment
cannot release the action. For though in every other respect

the court will look upon the lessor as the party interested, they

consider the nominal plaintiff as the real plaintiffon the record.

4 M. # $. 300.

Form of the Declaration in Ejectment, bu Original

against the Casual Ejector, who gives Notice thereupon to

the Tenant in Possession.

Michaelmas, the Ztyth of King George the Third.

Berks! WILLIAM STILES, late of Newbury, in the

to wit.
J
said county, Gentleman, was attached, to answer

Richard Smith, of a plea, wherefore with force and anns he

entered into one messuage, with the appurtenances, in Sutton, in

the county aforesaid, which John Rogers, Esq. demised to the

said Richard Smith, for a term which is not yet expired, and

ejected him from his saidfarm, and other wrongs to him did, h
the great damage of the said Richard, and against the peace of

the Lord the King, &C. And whereupon the said Richard, by

Robert Martin, his attorney, complains, that whereas the said

John Rogers, on the 1st dan of October, in the twenty-ninth

year of the reign of the Lord the King that now is, at Sutton

aforesaid, had demised to the same Richard the tenement afore*

said, with the appurtenances, to have and to hold the said tene-

ment, with the appurtenances, to the said Richard and his

assigns,from thefeast of Saint Michael the Archangel then taxi

past, to the end and term ofJive years from thence next follow-

ing, and fully to be complete and ended; by virtue of which

demise the said Richard entered into the said tenement, with the

appurtenances, and was possessed thereof; and the said Richard

being so possessed thereof, the said William afterwards, that is

to say, on the said 1st day of October, in the said twenty-ninth

year, with force and arms, that is to say, miih swords, sitnts,

and knives, entered into the said tenement, with the appurte-

nances, in the possession of the said Richard, which the said

John Rogers demised to the said Richard in form aforesaid,for

the term aforesaid, which is not yet expired, and ejected the said

Richard out of his saidfarm, and other wrongs to him did, to

the great damage of the said Richard, and against the peace of

the said Lord the King. IVhereby the said Richard saith, that

he is injured and damaged to the value of 201, And thereupon

he brings suit, <§c

Martin, for the plaintiff, \ Pledges of r John Doe.

Peters,for the defendant, J Prosecution, \ Richard Roe.

Mr. George Saunders,

I am informed that you are in possession of, or claim title to,

the premises mentioned in this declaration of ejectment, or to some

part thereof; and I, being sued in this action as a casual

ejector, and hat ing no claim or title to the same, do advise you

to appear next Hilary term in his Majesty s Court oj King*

Bench wheresoever he shall then be in England, by some attor-

ney at that court, and then and there by a rule to be made of

the same court, to cause yourself to be made defendant m my

stead ; otherwise I shall suffer judgment to be entered agavni

me, and you will be turned out of possession.

Your lovingfriend,

[Date] William Stiles.

The form of the declaration by hill does not differ very mate-

rial! v from the above* p
*

For further matter relating to this title, see Bull. Ai« i

and Adams and Roscoe on Ejectment.

Ejectment of Ward. See Ward.

EJECTUM, ejectus maris quod e mareejicdur; jet, jetsoin,

wreck, &c. See tit. Wreck A
.

EIGNE, Fr. aimA] Eldest or first horn ; as bastard eigne,

and mulier puisne are words used in our law for the emu

bastard, and the younger lawful born. See tit. Baslara*
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EIK, to a reversion. An additional loan to a mortgagor
who is the reversioner of the mortgaged estate. Bell's Scotch
Diet.

Eik, to a testament. An addition to an inventory made up
by an executor. Belts Scotch Diet*

EINECIA., from the Fr. aime, i.e. primogcnltus.] Elder-
ship. Stat, of Ireland, 14 Hen, 3. See Esnecy.

EI HE, or EYRE, Fr. cire, viz. iter.] Is the court of justices

itinerant, and justices1 in ei/re are those whom Bracton in many
places calls justiciarios itinerantes. These justices, in ancient

time, were sent with a general commission into divers counties

to hear such causes as were termed pleas of the cronm ; and
this was done for the case of the people, who must else have

been hurried to the King's Bench, if the cause were too high for

the county court ; it is said they were sent but once in seven

years. Bract, lib. 3. c. 11 : Horns Mirror, lib. 2. The eyre

of theforest is the justice seat ; which, by an ancient custom,

fras held every three years by the justices of the forest, journey -

netting up and down for that purpose. Bract, lib. 3. tract. 2,

c. I. and 2 : Brit. c. 2 : Cramp, Jurisd. 1 50": Manw* par. 1.

p. Itfl. See tit. Justice in Eyre.

ELECTION, electio.'] In law, is when a man is left to

his own free will, to take or do one thing or another, which he
pleases. And if it he given of several things, he who is the

first agent, and ought to do the first act, shall have the election;

as if a person make a lease, rendering rent, or a garment, &c,
the lessee shall have the election, as being the first agent, by
the payment of the one or delivery of the other. Co. Lit. 144.

And if A, covenant to pay H. a pound of pepper or sugar,

before F sister, it is at the election of A., at nil times before

Easter, which of them he will pay ; but if he pay it not before

the said feast, then afterwards it is at the election of B. to

demand, ami have which he pleaseth. Dyer, IS: 5 Rep. 5Q :

11 Rep. 51.

If I give to you one of my horses in my stable, there you
shall have the election; for you shall be the first agent, by
taking or seizure of one of them. Co. Lit. 145. If things

granted are annual, and to have continuance, the election

(where the law gives it him) remains to the grantor, as well
after the day as before ; but it is otherwise when to be per-
formed at once. Ibid* When nothing passes to the feoffee or
grantee before election, to have the one thing or the other, the

election ought to be made in the life of the parties, and the

heir or executor cannot make the election ; but where an estate

or interest passes immediately to the feoffee, donee, &c, there

election may be made by them or their heirs or executors.

2 Rep. 30, 37. And when one and the same thing passe th to

the donee or grantee, and such donee or grantee hath election

in what manner he will take it, there the interest passeth im-
mediately, and the party, his heirs, &c, may make election

when they will. Co. IAt. 145: 2 Da7iv* Abr. 70 1.

Where the election creates the interest, nothing passes till

election ; and if no election can be made, no interest will arise.

Holt. 1 74. If the election is given to several persons, there

the first election made by any of the persons shall stand ; as if

a man leases two acres to A. for life, remainder of one acre to

B. and of the other acre to C. Now 1\. or C. may elect which
of the acres he will have, and the first election by one hinds the
other. Co. Lit. 145: 2 Rep. 30. If a man leases two acres

for life, the remainder of one in fee to the same person, and,

after, licenses the lessee to cut trees in one acre, this is an elec-

tion that he shall have the fee in the other acre. 2 Danv.
702. A real election concerning lands is descendible ; and
election of a tenant in tail may prejudice his issue. He, in

remainder, may make an election after the death of tenant for

life ; but if the tenant for life do make election, the remainder-
man is concluded. Moor, Ca. 247- 832.

A person grants a manor, except one close called N., and
there are two closes called by that name, one containing nine
acres, and the other but three acres ; the grantee shall not, in

this case, choose which of the said closes he will have, but the

grantor shall have election which close shall pass. 1 Leon.
26s. But if one grants an acre of land out of a waste or
common, and doth not say in what part, or how to be bounded,
the grantee may make his election where he mil. 1 Leon. 30.
If a man hath three daughters, and he covenants with another
that he shall have one of them to dispose of in marriage, it is

at the covenantor s election which of his daughters the cove-
nantee shall have, and, after request, she is to be delivered to

him. Moor, 72: 2 Danv* 702. Where there are three co-
parceners of lands, upon partition the eldest sister shall have the
election

;
though if she herself make the partition, she loseth it,

and si 1 all take last of all. Co. IAt. lO'ti. See tit. Esnecy.

In consideration that a person had sold another certain

goods, he promised to deliver him the value in such pipes of
wine as he should choose; the plain tifT' must make his election

before he brings his action. Style, 49* An election which of
two things shall be done, ought not to he made merely by
bringing an action, but before, that the defendant may know
which he is to do ; and it is said he is not bound to tender
either before the plaintiff hath made his choice which will be
accepted. 1 Mod* 217: 1 Nets. Abr. 697-
A condition of a bond is, that the obligor shall pay 30/., or

twenty kine, at the obligee's election, within such a time ; the

obligee, at his peril, is to make his election within the time
limited. 1 Leon, 6$. Though in debt upon bond to pay 10/,

on such a day, or four cows at the then election of the obligee,

it was adjudged, that it was not enough for the defendant to

plead that he was always ready, &c. if the obligee had made
his election ; for he ought to tender both at the day, by reason

the word then relates to the day of payment. Moor, 240':

1 Nets. 6f)4, 0Q5.

If a man hath an election to do one of two things, and he
cannot by any default of a stranger, or of himself, or the

obligee, or by the act of God, do the one, he must at his peril

do the other' 1 Lit. Abr. 506.

Where the law allows the man two actions to recover his

right, it is at his election to bring whic h he pleaseth ; and when
a man's act may work two ways, both arising out of his inte-

rest, he hath election given him to use it either way. Dyer,
20 : 2 Rol. Abr. 7 8 7* Action of trespass upon the case, or
action of trespass vi et artnis, may be brought against one that

rescues a prisoner, at the election of the party damnified by the

rescous. And an action on the case, or on assize, lies against

him that surcharges a common, at tiie 1 ti i;i of 1 1 1 ; 1 1 that is

injured thereby. ] Lit. 504, 505. Also for a rent charge
out of lands, there may be a writ of annuity or distress, at the
election of the grantee ; but after the death of the grantor,

if the heir be not charged, the election to bring annuity
ceaseth. Dyer* 344, And a man in many cases has an elec-

tion of action. If a bailee of goods injures or loses them, the

bailor may elect to sue either in assumpsit on the implied pro-
mise to take care of them, or in case fijr the breach of duty as

bailee. So if he has sold and converted them, the bailor may
sue in trover for the tort, or may waive the tort, and sue in

contract for money had and received.

A man was indicted of felony for entering a bouse and
taking away money, and found guilty, and burnt in the hand ;

after which the person who lost the money brought an action

of trespass against the other for breaking his house, and taking
away his money ; and it was held that the action would lie

;

for though it was at his election at first, either to prefer an
indictment or bring an action, yet by the indictment he had
made no election, because that was not the prosecution of the
party, but of the crown. Style* 347.

If a bargain and sale be made of lands, which is inrolled,

and at the same time the bargainor levies a One thereof to the
bargainee, he hath his election to take bv one or the other.

4 Rep. 72.

When a lessor hath election to charge the lessee, or his

assignee for rent, if he accepts the rent of the assignee, he hath

determined his election. 3 Rep. 24,

3 1 2
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If a person hath election to pay or perform one of two

things at a day, and he do neither of them at that day, his

election is gone ; and where a grant is made of two aeres oi

land, the one for life, the other in fee, or io tail, and before

anv election the fcoffee makes a feoffment of hoth ; in this

case the election will be gone, and the feoffor may enter upon

which he will for the forfeiture. 2 Rep. If money on a

mortgage be to he paid to a man, his heirs, or executors, the

mortgagor hath election to pay it to either; and if in a feoff-

ment it be to pay to the feoffee, his heirs, or assigns, and he en-

feoff another, the feoffor may pay the money to the first or

second feoffee, &e. Co. Lit. 210.

In some cases, where one hath cause of suit, he may sue one

person or another at his election ; for there is an election of

persons as well as of things. Dyer, 204. 207- A man by deed

binds himself and his heirs to pay money, and dies; the ob-

ligee may choose to sue the heir, or the executors, although

hoth of them have assets. Popk. 151. One may have elec-

tion, when he hath recovered a debt, to have his execution by

elegit, fieri facias, or capias ad .satisfaciendum; hut where lie

takes an elegit, and hath no fruit by it, he may resort to

another writ, though the election be entered on record. Hob.

51 : Dyer, 6U 369.

There is no election against the king in his grants, &c.

1 Leon. 30. An act becoming void will determine an election.

Hob. 152.

A wife hath her election which to take, of a jointure made

after marriage, or her dower, on the death of the husband, and

not before. Dyer, 35 S.

Formerly a wife had frequently to elect between her dower

and a devise to her hy her husband out of his real or personal

estate. The 3 and 4 IV. 4, c. 105. has, however, taken away

her election, and declared in what cases she shall retain, and

when she shall be precluded of dower. See tit. Dower, IV.

According to the doctrine of election, fully established in

courts of equity, a party cannot take a benefit under a will

or deed, and also in contravention of the will or deed, but

must make his election. If a testator devises an estate, the

property of Titius, to which the testator has of course no

right, "and hy his will also gives Titius a legacy, Titius

cannot hold the estate and also claim the legacy. He shall

not take the benefit under the will unless he suffers the

whole instrument to take effect. It is immaterial ("though

pnee held not so) whether the testator thought he had a right

to dispose of the estate of Titius, or whether he meant, by an

arbitrarv exertion of power, to exceed his authority. If Titius

will avail himself of the testators bounty, he shall not disturb

his will. See Bac. Ab. Election (K.) fed. by Gwillim and

Oodd, and the Addenda.) The question has arisen, and has

given rise to much discussion, whether a party electing to

retain his property against a will forfeits all the benefits of a

devise in his favour under the will, or whether he only gives

up so much as to compensate devisees disappointed by his elec-

tion. It would rather seem that he forfeits the benefit in foto,

and that if there is any surplus beyond compensating disap-

pointed devisees, it goes to the heir at law. See Bac. Ab.

Election (E.), Addenda (ed. by Gwillim and Dodd.) And
see 1 Swanston, 442 : I Roper

t
Hush* § W. 5(i(>. for learned

notes by Mr. Swans/on and Mr. Jacob.

As to election with respect to one action or another, see

1 Gam, Dig. tit. Action ; and this Diet. tits. Condition
t
Agree-

ment-

Election of a Clerk op Statutks-Mkrchant, A
writ that lies for the choice of a clerk assigned to take bonds

called statutes-merchant, and is granted out of the Chancery,

upon suggestions that the clerk formerly assigned is gone to

dwell at another place, or is under some impediment to attend

the duty of his office, or hath not lands sufficient to answer his

transgressions, if he should act amiss, &c F. N. B. I(>k

Election of Ecclesiastical Persons, There is to he a

free election for the dignities of the church. Stat. $) Ed. 2.

c. 14- And none shall disturb any person from making free

election, on pain of great forfeiture. If any persons that have

a voice in elections take any reward for an election in any

church, college, school, &c. the election shall be void; and

if any of such societies resign their places to others for reward,

they incur a forfeiture of double the sum ; and the party giving

it, and the party taking it, is incapable of such place. Stat

31 Eliz. c. 6. See further tits. Bishops, Deans*

Election of Members of Parliament, and Election

Committees thereon. See tit. Parliament.

Election of a Verderor of the Forest, electione vi*

ridarionnn forestce.^ A writ which lies for the choice of a

verderor, where any of the verderors of the forest are dead, or

removed from their offices, &e. It is directed to the sheriff;

as appears by the ancient writs of this kind, the verderor is to

be elected by the freeholders of the county, in the same manner

as coroners. New Nat. Br. 366. See tit. Forest.

ELEEMOSYNA . AIm s ; dare in puram ei perpetnam

eleemosynam, to give in pure and perpetual alms, or jrank-

almoigne ; as lands were commonly given in ancient times to

religious uses, Cornel. See tits. Erank-almoigne, Tenure.

K'LEEMOSYNJE. The possessions belonging to the

churches. Blount.

ELEEMOSYNA REGIS, or ELEEMOSYNA ARATIU.

A penny which King Ethel red ordered to be paid for every

plough in England, towards the support of the poor; it was

called llleewosyva Regis, because it was first appointed by the

king. Leg. fJhelred, c. I.

EJ/EEMOSVNARIA. The place in a religious house

where the common alms were deposited, and thence by the

almoner d'ish-ihuraf to the poor.

ELEEMOSVSIARIUS. The almoner or peculiar officer

who received the eleemosynary rents and gifts, and in due

method distributed them to pious and charitable uses. There

was such a chief officer in all the religious houses; and the

greatest of our English bishops had anciently their almoners,

as now the king hath. Lindwood's Provincial, lib. h tit. 12.

See tit. Almoner*

ELEEMOSYNARY CORPORATIONS, Corporate

bodies constituted for the perpetual distribution of the free

alms or bounty of the founder of them. See tit. Corporation.

ELEGIT, from the words in the writ elegit sibi tiberari,

because the plaintiff" Art/// chosen this writ of execution. See

3 Comm. 418.] A writ of execution founded on the stat.

IVesim. 2, (3 Ed. 1.) c. 18 that lies for him who hath recovered

debt or damages, or upon a recognisance in any court against

one not able in his goods to satisfy the same, directed to the

sheriff* commanding him to make delivery of a moiety of the

party's land, and all his goods, beasts of the plough excepted-

And the creditor shall bold the said moiety of the land so

delivered unto him until bis whole debt and damages are paid

and satisfied; and during that term he is tenant by dept.

Reg. Orig. 2()9: Co. Lit. 289.

Upon this writ the sheriff is to empanel a jury, who are to

make inquiry of all the goods and chattels of the debtor, and

to appraise 'the same, and also to inquire as to his lands ana

tenements - and upon eueh inquisition the sheriff* is to deliver

all the goods and chattels (except the beasts of the plough),

and a moiety of the lands, to the party, and must return his

writ, iu order to record such inquisition in that court out ot

which the elegit issued ^ and when the jury have found the

seisin and value of the land, the sheriff, and not the jury, is to

set out and deliver a moiety thereof to the plaintifl by metei

and bounds. Cro. Car. 31 9. , »

Besides the value of lauds the inquisition must find tw

place and county where they are situate, and where the in-

quisition is taken
;
Dy. 208 ; the estate the defendant possesses

in them ; Moore, 8 ; and whether he is seised in severalty, v

a joint tenant, or tenant in common Hut. ]6': Brownl.SS

But\hougii7by this statute, the lands of the debtor are made

Jik us well as his oersonal estate, yet if the creditor take*
liable, as well as his personal estate, yet
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out an elegit, and it appears to the sheriff that there are goods

and chattels sufficient of the debtor's to satisfy the debt, he

might not to extend the lands. 2 Inst. 3<J5. But an elegit

executed upon goods only is not afieri facias, for a fieri facias

is executed by sale by the sheriff; but the elegit by the ap-
praisement of the goods by a jury, and delivery to the party.

1 Sid. 1 S i : ] Lev. 92 : 1 Kelt. 105. 26 1. 465. 556. 6(]2.

All writs of execution may be good, though not returned,

except an elegit ; but that must be returned because, an inqui-

sition is to be taken upon it, and that the court may judge of
the sufficiency thereof 4 Hep. 65. 74. But if there he no

lands, the sheriff need not return the inquisition. 2 Str. S74.

Where chattels have been appraised and delivered to the

plaintiff, the sheriff should return to the writ, that he delivered

the goods at a re tasonable price fixed by the jury, Di/. 100.

a. pi. fh
The sheriff may extend under an elegit lands in ancient

demesne ; Hah. 47 : Moore, 211: Brmvn. 234 ; or rent charges ;

Moore, 32 ; and by virtue of the 2,9 Car. 2. c. 3. § 10, estates

held in trust for the defendant ; but only such as are so held at

the time of execution of the writ, for it does not relate back to

the judgment. Coin* Rep. 226.

A term of years may either he extended, that is, a moiety
thereof may be set out and delivered to the plaintiff at an
annual value, as part of the lands of t lie defendant ; or the

entirety of it may be delivered to him as part of the defendant's

chattel property, being first appraised bv the jury at a gross

sum. 2 Inst. Bg5: 8 Co. 17 1 : Bait. 137- But whether ex-

tended as land, or appraised and de'ivered as a chattel, the in-

quisition in both cases, and particularly in the former, should
find the commencement and duration of the term with ccrtaintv.

2 Sound. 6$. c: Cra Etiz, 584.

And the sheriff cannot sell any thing but what is found in

the inquisition ; and therefore, if lie sell a term for years,

&c. mis-recited in the inquisition, as to the commencement
thereof, the sale is void. 4 Rep. Jf4*

Copyhold lands cannot be extended upon an elegit (but if

the inquisition comprehends both freehold and copvhold, it mav
be good as to the former) ; 3 D % R. 60S : 2 B. $ C. 242 ; or

a term of years of copyhold lands made by Licence of the lord ;

] RoL Ah. H8 ; or a rent seek ; Cro. Efiz. 65(5 ; or it seems an
advowson in gross; Gild. Execution, 39 (but see 3 P. IV. 401);
or the glebe of a parsonage, or vicarage, fir a churchyard ; Gilh.

Execution, 40 : Jenk. 207 ', although it is said the lands of a

bishop may be extended. Dall. \36. Nor can a tenement that

is not gran table over be extended, such as the office of filazcr.

The sheriff is not bound to deliver a moiety of each par-

ticular tenement and farm, but only certain tenements, &e.

making in value a moiety of the whole. 2 Dough 473.

The sheriff's return to an elegit stated that lie had delivered

sn equal moiety of a house ; held, that this return was void

for not setting out the moiety bv metes and hounds, and that

the objection might be taken at Nisi Prius to an ejectment

brought on the elegit. 1 B. $f A. AO.

1 1 lias been ruled, that if more than a moiety of the lands is

delivered on an elegit by the sheriff the same is void for the

whole. Sid. 91 : « Salk 56&
Where it appears that all the defendant's lands bad been

extended on an elegit, the inquisition is altogether void, and

there needs no application to set it aside. 2 B. cy C. 232.

If two persons have each of them a judgment against one

debtor, and he who hath the first judgment brings an elegit,

and hath the moiety of the lands delivered to him in execution ;

and then the other judgment creditor sues out another elegit,

he shall have only a mtriettj of that moiety which was not ex-

tended by the first judgment. Cm KHz. 483,

But where two writs of elegit, tested the same day and

term, were delivered to the sheriff together ; held that the

whole of the defendant's lands might be taken, whether the

writs were at the suit of the same party or not. Doe v. Creed,
6 Bhtgk. 327.

When lands are once taken into execution on an elegit, and
the writ is returned and filed, the plaintiff shall have no other
execution.

_
1 Lev. 92. And if the defendant hath lands in

more counties than one, and the plaintiff awards an elegit to
one county, and extends the lands upon the elegit, and after-

wards files the writ, he cannot after that sue out an elegit into

the other counties; but he may immediately, after entry of the
judgment upon the judgment-roll, award as many elegits into

as many counties as he thinks fit, and execute all, or any of
them, at his pleasure. 1 Lil. Abr. 5QQ : Cro. Jac. 246.

A man had lands in execution upon an elegit, and after-

wards moved for a new elegit, upon proof that the defendant

had other lands, not known to the creditor at the time when
the execution was sued out ; and it was adjudged, that if he

had accepted of the first by the delivery of the sheriff, he could

not afterwards have a new elegit; but when the sheriff" returns

the writ, he mav waive it, and then have a new extent,

Cro. Etiz. 310; 1 Nets. Abr. 699. sed qu.

If the defendant dies in prison, so that there is no execution

with satisfaction, the plaintiff shall have an elegit afterwards.

5 Rep. 86* And if all the lands extended on an elegit be

evicted by a better title, the plaintiff may take out a new
execution. 4 Rep. 66. Where one having land by elegit is

wholly evicted out of it, he may have a farther execution,

either against the defendant's lands or goods, as he might have
had at first; save only he must bring a scirefacias against the

defendant, or him that comes in under him; but if the eviction

be of part of the land, or for a time only, so that the plaintiff

may take his full execution by holding it over, there he cannot
have any new execution, by the stat. 32 H. 8. c. 5. 2 Shep.

Abr. 115.
W here an elegit is sued upon a judgment, the levying of

goods thereon for part only is no impediment, but the plaintiff

may bring another elegit pro resuluo, and take the lands.

1 Lev. f)2. On a nihil returned upon an elegit, there may be
brought a capias ad satisfaciendum, i\v fieri facias. 1 Leon. 176.
And an elegit may be sued after a fieri facias returned nulla

bona, or where a part is levied bv it ; and after a capias ad
satisfaciendum returned non est in rentus. Hob. 57- An elegit

may be revived hy a scire facias. Loft, 651.

A person in execution was suffered to escape, and then he
died; the bind which he bad at the time of the judgment may
he extended by elegit, upon a scirefacias brought against his

heir, as ter-tenant. Dyer, 271.

It would seem that a tenant in elegit may enter without a
previous judgment in ejectment under the legal possession

given him hy the sheriff". 6 Taunt. 202. But where he cannot
obtain the actual possession by peaceable means, he of course
must bring an ejectment. If at the time of the judgment the
elegit debtor i^ entitled to the whole property claimed in eject-

ment by the elegit creditor, other persons who with the elegit

debtor are in possession when the ejectment is brought, must
prove their title; if they do not, the elegit creditor shall have
judgment against all. 2 C. $ J. 71

A tenant in elegit has not a freehold but a chattel interest

only, which goes to his executors. Co. Lit. 42, 43 : 2 Inst. 3<)6 i

2 Comm. 161.

Where lie is evicted before the elegit is wholly levied, he
may bring ejectment, or may have a scire facias and re-extent
by the 32 If. 8. c. 5. See Co. Lit. 289. b. 2Q0. a: Cro.
Jac. 338. Also by 13 Ed. I.e. 18. he may recover possession
by writ of novel disseisin, and after by writ of redisseisin, if

need he; but these writs have long been disused; and are by
the 3 and 4 fV. 4. c. 2?. speedily to be abolished.

Or he may bring action of trespass, or re-enter and hold
over till satisfied

;
but, after satisfaction received, the defendant

may enter on the tenant hy elegit. 4 Rep, 28. 67.

On tenant by elegit *s accounting, if the money recovered by
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the plaintiff is levied out of the lands, the defendant shall

recover his land ; and the court will refer it to the muster to

ascertain an account of what has been received* 5 D. § R.

612: S. & 3 B. # 0.733.
Tenants hy elegit, statutes merchant, &e., are not punishable

for waste hy action of waste ; but the party against whom
execution is sued is to have a writ of vat ire facias ad contpu-

tandurn, &c, and there the waste shall be recovered in the debt

;

though it is said there is an old writ of waste in the register

for him in reversion, against tenant by elegit committing waste

on lands which he hath in execution. 6 Rep* w : Xcw Nat.

Br. 130.

An elegit creditor cannot hold against an antecedent estate.

3 Swanst. 1 18, Sec further tits. Estate^ Execution, Extent.

ELF-ARROWS, were flint-stones sharpened on each side

in shape of arrow-heads, made use of in war hy the ancient

Britons; of which several have been found in England, and

greater plenty in Scotland, where it is said the common people

imagine they drop from the clouds* or are made by the elves or

fairies.

ELISORS, electors.1 In cases of challenge to the sheriff

and coroners for partiality, &c*j the venire to summon a jury

shall be directed to two clerks of the court, or two persons

of the county named by the court and sworn. And these

two, who are called elisors, shall indiflerently name or choose

the jury ; and their return is final, no challenge being allowed

to their array* Fori esc. de Land. leg. c.25: Co. Lit. 158. See

tit. jury*

ELfvE. A kind of yew to make hows of. Stat. 32 H. S.c. 9.

ELOINE, from the Fr. esloisner7\ To remove or send a

great way off: in this sense it is used where it is said that if

such as are within age be eloined, so that they cannot come to

sue personally, their next friends shall be admitted to sue for

them. Stat. 13 Ed. 1. c. 15.

ELONGATA, is a return of the sheriff in replevin, that

catfie are not to be found, or are removed, so that he cannot

make deliverance, &c. 2 Lit. Abr. 4-54, 45 S.

ELONGAT US, A return made by the sheriff to a writ

de hojnine replegiando, which lies to replevy a man out of

prison, or out of the custody of any private person (in the same

manner as chattels taken in distress may be replevied), upon
giving security to the sheriff that he shall be forthcoming to

answer any charge against him. And if the man be conveyed

out of the sheriff's jurisdiction, the latter may return that he

is eloigned, elongatus ; whereupon a process issues (called a

capias in withernam), to imprison the defendant himself, with-

out bail or mainprize, until he produces the party. See
2 Comm. 1 29.

ELOPEMENT, from the Belg. E'e matrimonium et loopen

currcrc
t
or more probably from the Sax. geleorans to depart,

the Saxon r being easily perverted from its shape into a p.
Blount^ Is where a married woman, of her own accord, goes

away, and departs from her husband, and lives with an adul-

terer. See tits. Aduller

y

, Baron and Feme.
ELY. A royal franchise, or county-palatine. See tit*

Con nties-palatine.

The Bishop of Ely has not a palatinate jurisdiction within

the isle, though exercising jura regalia there. A writ of

t
fieri facias, directed, in the first instance, to the bailiff of the

Isle of Ely, out of K. B., is erroneous and void, and the bailiff

executing the same is guilty of a trespass against the party

whose goods are taken in execution. Process issued out of

the courts at Westminster into the isle, goes, in the first in-

stance, to the sheriff of Cambridgeshire, who, thereupon,

issues his mandate to the bailiff of the franchise. S East's

Rep. 128.

EMBARGO. A prohibition upon shipping, not to go out
of anv port on a war breaking out, &c. See Imbargo.

EM BASSA DOR. See Ambassador.

EMBEZZLEMENT. By clerks and servants. By the

stat. 7 and S 0. 4. c. 29. § 47. any clerk and servant, or any
person employed in that capacity, receiving any chattel, money
or valuable security, on account of his master, and embezzling
the same, shall be deemed to have stolen the same, and may be
transported for fourteen years or imprisoned, &c. By § 48.

distinct acts of embezzlement not exceeding three, committed
within six calendar months from the first to the last, maybe
charged in the same indictment ; and the charge may be of

embezzling money, without specifying any particular coin,

which charge shall be sustained by proofs of any coin, &c,, or

portion thereof, being embezzled, although such piece of coin,

&c. may have been delivered to him in order that some part of

the value thereof should be returned to the party delivering

the same, and such part shall have been delivered accordingly.

If the property embezzled has been in the possession of the

master, or any other of his servants, the case is not within the

above statute. Rex v. Murray, Moo. C. C. R. 276'; neither

is an embezzlement of money by a servant not authorized to

receive it. Rex v. Morley, Moo. C. C. R. 34-3. But it is

otherwise if he has been employed to receive it in a single

instance; he need not be a general servant. Ry. M. 259

:

Rex x. Hughes, Moo. C. C. -ft. 370. Where, however,

a person who is neither a clerk nor servant to one who in a

single instance requests him to receive money, embezzles the

the money so received, he is not punishable under the statute.

Rex v. Netlleton, 1 Ry. § M. 259.

And where a servant is sent to do a particular thing, for

which he is to receive a specified sum, and not less, and he is

paid a less sum and appropriates it, this is not an embezzle-

ment, for he does not receive the money by virtue of his

employment. 4 C. # A 390.

As to embezzlements by bankers, merchants, brokers, at-

torneys> or other agents, see 7 and 8 G. 4. c. 29. § 4-9. and tits,

Agent) Attorney, Banker, Broker, Factor.

"EMBLEMENTS, from the Fr. emblavance de hied, corn

sprung or put up above ground.] Strictly speaking, the word

signifies the profits of land sown with corn; but the doctrine

of emblements extends not only to corn sown, but to roots

planted, or other annual artificial profits. Cro. Car. 515,

Thus hemp, flax, saffron; God* Grp. Leg. part 2. c. IS:

2 Freem. 510: Harg. Co. Lit. 556; and melons, cucumbers,

artichokes, &c. are emblements. Also hops, although they

spring from old roots; because they arc manured yearly and

require cultivation. Ilarg. Co. Lit. 55. b. note 364. And so of

turnips, carrots, &c Law of Test. 380: Cro. Car. 515. It is

otherwise of fruit-trees, grass, and the like, which are not

planted annually at the expense and labour of the tenant, but

are either a permanent or natural profit of the earth. Co. Lit

55, 56 : 1 Rol Abr. 728 : 2 Comm. 123, It seems, however,

that artificial grasses, as clover, saintfoin, &c. by reason of the

greater care and labour requisite for their production, are

within the rule of emblements. 1 Rot. Abr. 728 : Bob. 132:

2 Freem. 210 : 9 Vin. Ab. 368. MS. note by Mr. Serj. BE
Those only have a right to emblements who possess an

uncertain estate or interest in land, which is determined either

by the act of God, or of the law, between the period of sowing

and the severance of the crop. Shep. Touch. 244. For if the

estate be put an end to by the party's own act, whether he he

tenant for the life of himself or of others, or a tenant-at-will,

he shall not take his emblements. But it would be unjust

were under-lessees to suffer for acts over which they have no

control ; and therefore where a tenant for life determines his

interest bv forfeiture, or otherwise, his under-tenant shall

have emblements, though he would not be entitled to them

were he in the actual occupation of the land.

The following are the principal authorities and cases on the

subject.

Where tenant for life sowt s the land, and dies, his executors

shall have the emblements, and not the lessor or him in rever-

sion, bv reason of the uncertainty of the estate. Cro. £tJ- 4° .
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A nd if a tenant for life plants hops, and dies before severance,
he in reversion shall not have them, bat the executors of tenant
for life. Cro. Cur. 5 1 5. If tenant for years (if he so long live)

sow the ground, and die before severance, the executor of the
lessee shall have the com ; and where lessee for life leases for

years, if the lessee for years sow the land, and after lessee for
life dies before severance, the executor of lessee for years shall

have the emblements. 2 Danv. Abr. 765,
So it is also if a roan be tenant for the life of another, and

cestui que vie (he on whose life the land is held) dies after the
corn sown, the tenant pur aider vie shall have the emblements.
The same is also the rule if a life-estate be determined by the
act of law. Therefore if a lease be made to husband and wife
during coverture (which gives them a determinable estate for

life), and the husband sows the land ; and afterwards they are
divorced a vinculo matrimonii, the husband shall in this ease
have the emblements; for the sentence of divorce is the act of
the law. 5 Rep. 1 Hi.

If a husband hold lands for life, in right of his wife, and
sow the land, and after she dies before severance, he shall
have the emblements. Dyer, 3\G: ] Xels. Abr. 701. And
where the wife hath an estate for years, life, or in fee, and the
husband sows the land, and dieth, his executors shall have the
com. 1 AV/.v. 702. But if the husband and wife are joint-
tenants, though the husband sow the land with corn, and die
before ripe, the wife, and not his executors, shall have the corn,
she being the surviving joint-tenant. Co. Lit. 19Q.
W hen a widow is endowed with lands sown, she shall have

the emblements, and not the heir. 2 Just. Hi. And a tenant
in dower may dispose of corn sown on the ground ; or it may
go to her executors, if she die before severance. 2 Just. 80, Si'

A jointress, however, is not entitled to the crop sown at the
time of her husband's death; because a jointure is not a con-
tinuance of the estate of the husband like dower; nor on the
death of a jointress are her representatives entitled to emble-
ment s. See Cruise's Digest, VII. c. 1.

By the particular provisions of stat. 28 8. c, 11. if a
parson sows his glebe, and dies, his executors shall have the
corn ; and such parson may by will dispose thereof. 1 Iud.
Abr. 655.

A strict tenant at wiJl is entitled to emblements, for the
same reason as regulates other eases, viz. the uncertainty of his
interest. Since he could not know when his landlord would
determine his will, and therefore could make no provision
against it, and he has sown the laud on a reasonable pre
sumption of taking the profits, the Jaw will not stiller him to
be a loser by it. Co. LiL 55. b. : 2 Comm. 140\

If tenant by statute-merchant sows the land, and before
severance a casual protit happens, by which he is satisfied, yet
he shall have the corn. Co. Lit. 55. Lands sown are delivered
in execution upon an extent, the person to whom delivered
shall have the corn on the ground. 2 Leon. 54. Aud judg-
ment was given against a person, and then he sowed the
laud, and brought a writ of error to reverse the judgment ; but
it was affirmed, and adjudged, that the reeoverer shall have the
com. 2 Rulst. 213.

If a disseisor sows the land, and afterwards cuts the corn,
but before it is carried away the disseisee enters, the disseisee
shall have the com. Dyer, 31: II Hep. 52. A person seised
in fee of land dies, having a daughter, aud his wife prirenient

enscint with a sun ; the daughter enters aud sows the land, and
before severance of the corn the son is born ; in this case the
daughter shall have the corn, her estate being lawful, and
defeated by the act of Ciod ; and it is for the public good that

the land should be sown. Co. Lit. 55.

A man seised in fee simple sows land, and then devises the
land by will, aud dies before severance ; the devisee shall have
the corn, and not the devisor's executors. IViuch. 52 : Cm
Eliz. 61, If a person devises his lands sown, and says nothing
of the corn, the com shall go with the land to the devisee; and
when a man seised of land, in fee or iu tail, sows it, and dies

without will, it goes to the executor, and not the heir.

10 Ed. 4-. 1 21 //. 6:30. a. : 37 H. 635. b. A devisee for

life dies, he in remainder shall have the emblements with the
land. Hob. 132.

But if an estate for life be determined by the tenant's own
act (as by forfeiture for waste committed, or if a tenant during
widowhood thinks proper to marry) ; in these and similar cases,

as in that of a tenant at will determining his own tenure, the
tenants shall not be entitled to take the emblements. 1 Inst. 55.
So when a parson resigns, he is not entitled, but his lessee is.

2 B. # A. 470,
If tenant for years sows ground, and before his corn is

severed, the term, which is certain, expires, the lessor or he in
reversion shall have the emblements ; but he must first enter on
the lands. 1 Lit. Abr. 511. A lessee for life or years sows the

bind, and after surrenders, See. before severance, the lessor

shall have the corn. 2 Dauv. 764. If there be lessee for years,

upon condition that if he commit waste, kc. his estate shall

cease ; if he sows the ground with corn, and after doth waste,
the lessor shall have the euro, Co. Lit. 55, Aud where a lord

enters on his tenant for a forfeiture, he shall have the corn on
the ground. 4 Rep. gl, And where a lease was granted on
condition that if the lessee should contract a debt upon which
he should be sued to judgment, and a writ of execution should
issue, the lessor should re-enter as of his former estate : the
lessor did re-enter after judgment and execution, and it was
held he was entitled to the emblements. 7 Bing. 133.

Though if a feme copyholder for her widowhood sows the
land, and before severance takes husband, so that her estate is

determined, the lord shall have the emblements ; yet if such
a feme copyholder, durante lidu'date, leases for one year accord-
ing to custom, and the lessee sows the land, and afterwards the
copyholder takes husband, the lessee shall have the corn.
2 J)auv. 764.

As the privilege is founded on public policy, and the justice
of recompensing the party who has been at the expence of
cultivating the land, emblements cannot be claimed by a per-
son although he has an estate which is uncertain in duration,
if he is not the individual who sowed the ground, but the
charge was incurred during the existence of a previous estate.

Therefore if A. seised of land, sows it, and then conveys it to
B, for life, remainder to C. for life ; and 13, dies before the
corn is reaped, Ii/s executors shall not have it, but it shall go
with the land to C. : for here the reason of industry and charge
fails. Hob. \::2: JVinvh. 3\ : Cro. Eliz. 61.463. So where
a tenant for life sows land, and afterwards grants over his
estate, the executor of the grantee, who dies before the com is

severed, shall not have emblements ; and if a man sow land
and let it for life, and the lessee for life die before the corn he
reaped, the reversioner, and not his executor, shall have it ;

but if he had sown it himself it would have been otherwise.
Cro. Eliz, 4ti4.

Where there is a right to emblements, ingress, egress, and
regress, are allowed by law to enter, cut, and carry them away,
when the estate is determined, &c. 1 Inst. 56.

And if a party entitled to emblements grant them to another,
the grantee may cut and take them away after the death of
the grantor. Shep. Touch. 244. The right to emblements,
however, does not give a title to the exclusive occupation of
the land ; and it would seem, but the point is by no means
clear, that if the executors occupy till the corn or other product
is ripe, the reversioner may maintain an action for the use aud
occupation of the land. See Ptoivden's Queries, 239.
EMBLERS DE GENTZ, Fr.J Carrying off people. Rot.

Pari '2 I Ed. :>\ w. 62.

EMBRACEOR, Fr. embrasour.~\ He that, when a matter
is in trial between party and party, comes to the bar with one
of the parties, having received some reward so to do, and
speaks in the case; or privately labours the jury, or stands in

the court to survey and overlook them, whereby they are awed
or inlluenccd, or put in fear or doubt of the matter. But law-
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ycrs, attorneys, &c. may speak in the case for their clients, and

not be embraceors; also the plaintiff may labour the jurors to

appear in his own cause, but a stranger must not do it ; for

the bare writing a letter to a person, or parol request for a

juror to appear, not by the party himself, hath been held

within the statutes against embracery and maintenance. Co,

Lit. 3(>9: Hob. £94: 1 Sannd. 891. If the party himself

instruct a juror, or promise any reward for his appearance,

then the party is likewise an embraceor. And a juror may be

guilty of embracery, where he by indirect practices gets him-

self sworn on the tales, to serve on one side. 1 Lil. 5 1 3. See

post, Embracery. See also tits. Jury, Attaint,

EMBRACERY. An attempt to influence a jury corruptly

to one side by promises, persuasions, entreaties, money, enter-

tainments, and the like. The punishment for the person

embracing (the embraceor), is by fine and imprisonment*

4 Comm. 140. See 1 RafiL P. C. c. 85. and the preceding

title.

The stat. 6 G. 4. c. 50. § 6l. enacts and declares, that not-

withstanding anything therein contained, every person who
shall be guilty of the oflence of embracery, and every juror

who shall wilfully and corruptly consent thereto, shall be re-

spectively proceeded against by indictment or information, and

be punished by fine and imprisonment, in like manner as every

such person and juror might have been before the passing of

the act.

EMBRING DAYS, from embers, vineres, so called either

because our ancestors, when they fasted, sat in ashes, or

strewed them on their heads.] Those days which the ancient

fathers called Quatuor tempora jejunity and of great antiquity

In the church ; they are observed on Wednesday, Friday, and

Saturday next after Quadragesima Sunday (or the first Sunday

in Lent), after Whitsunday, Holyrood-day in September, and

St. Lucy's day, about the middle of December. These days

are mentioned by Britton, c. .53. and other writers ; and parti-

cularly in the stat. 2 and 3 Ed. 6. c. 19* Our almanacks cal]

them the Ember Weeks.
EMBRO IDER Y. See tits. Manufactures, Navigation Acts.

EMENDA LS, emenda.] An old word still made use of in

the accounts of the Society of the Inner Temple ; where so

much in emendals at the foot of an account, on the balance

thereof, signifies so much money in the bank or stock of the

houses, for reparation of losses or other emergent occasions

:

quod restaurationem damni tribttitur. Spehn.

EM ENDARE , em endam solvere.] To make a rnends for an

y

crime or trespass committed, Leg. Edtv. Confess, c, 35. Hence
a capital crime, not to be atoned by fine, was said to be

inemendabile. Leg. Canut. p. 2.

EMENDAT IO, hath been used for the power of amending

and correcting abuses, according to stated rules and measures,

as emendatio panni, the power of looking to the assize of cloth,

that it be of just measure; emendatio pants el cervisuv, the

assizing of bread and beer, &.c, privileges granted to lords of

manors, and executed by their officers appointed in the court-

leet, &c. Paroch. Anita, li)6.

EMPANEL. See Impanel.

EM PARLA NC E. See Imparlance.

EMPEROR, imperatorr\ The highest ruler of large king-

doms and territories ; a title anciently given to renowned and

victorious generals of armies, who acquired great power and
dominion. This title was formerly given to the kings of

England, as appears by a charter of King Edgar.

ENBREVER, Fr,] To write down in short. Brit. 56.

ENCAUSTUM. See hicaustum.

ENCHANTMENT. See Conjuration.

ENCHESON, old Fr.] An occasion, cause, or reason,

wherefore any thing is done. See ihe ancient Statutes*

ENCROACHMENT. See Invroachment.

ENDEAVOUR. Where one who has the use of his reason

endeavours to commit felony, &c, he shall be punished by our

laws, but not to that degree as if he had actually committed it:

as if a man assault another on the highway, in crder to a
robbery, but takes nothing from him, this is not punished as a
felony, because the felony was not accomplished

; though, as a
misdemeanor, it is liable to fine and imprisonment. 3 hut,
f)8, 69- 16U 11 Rep. 98, See tits. Intendment, Malkum
Misch ief, Hobh erif

.

ENDOWM EN T. The bestowing or assuring of dotver on
a woman. It is sometimes used metaphorically for the settling

a provision upon a parson, or building of a church or chapel;

and the severing a sufficient portion of tithes, &c. for a vicar,

towards his perpetual maintenance, when the benefice is

appropriated. See stats. 15 R. 2, c> 6: 4 H. 4, c. 12, See

Dower, Tithes.

E NEM Y, inimicusJ] Is properly an alien or foreigner who,

in a public capacity and in an hostile manner, invades any

kingdom or country ; and whether such persons come hither

by themselves or in company with English traitors, they can*

not be punished as traitors, but shall be dealt with by martial

law. H. P. C. 10. 15. But the subjects of a foreign prince

coming into England, and living under the protection of the

king, may, if they take up arms, &c. against the government,

be punished as traitors, not as alien enemies. If a prisoner be

rescued by enemies, the gaoler is nut guilty of an escape, as he

would have been if subjects had made the rescue, when he

might have a legal remedy against them. See tits. Alien
t

Escape; and as to adhering to and succouring the king's

encmie*, see tit- Treason.

ENFRANCHISE, Fr. enfranchir.'} To make free, or

incorporate a man into any society, &c« It is also used where

one is made a free denizen, which is a kind of incorporation in

the commonweal'th.

ENFRANCHISEMENT, Fr. fromfranchise, i. e. libertas.']

Is when a person is incorporated into any society or body

politic, and it signifies the act of incorporating. He that by

charter is made a denizen, or freeman of England, is said tube

enfranchised, and let into the general liberties of the subjects

of the kingdom ; and he who is made a citizen of London, or

other city, or free burgess of any town corporate, as be is made

partaker'of those liberties that appertain to the corporation, is,

in the common sense of the word, a person enfranchised. And

when a man is enfranchised into the freedom of any city or

borough, he hath a freehold in bis freedom during life; and

may not, for endeavouring any thing only against the corpora-

tion, lose and forfeit the same. 1 1 Rep* 91; &e tit* Corpo-

ration, A villein was said to be enfranchised when he was

made free by his lord, and rendered capable of the benefit!

belonging to freemen.

ENGINE, See Deer-dredge.

ENGINES. By 7 and 8 G^4. c. 18. the setting any sprmg-

gun, man-trap, or other engine calculated to destroy human

life, or iniliet bodily harm with intent to destroy or injure I

trespasser, is a misdemeanor; but the act does not extend to

a gin or trap for vermin. And see tits. Framework-htxtttd

Pi?is, Furnaces, Machines, Mischief {maticious).

By 7 and 8 G. 4. c. 30. § 7- maliciously pulling down, &t.

or damaging with intent to "destroy, &c, any steam-engine, or

other engine, used in conducting the business of any mine, tf

a capital felony. See tit. Steam-engine*
.

ENGLECERY, or ENGLESCHERIE, Englecena.] An

old word signifying the being an Englishman. When Canutus

the Dane came to "be King of England, he, at the request ot

the nobility, sent back his army into Denmark, but kept some

Danes behind to be a guard to his person ; and he made a aw

for the preservation of his Danes (who were often pnweiy

made awav with bv the English), that if an Englishman kiim

a Dane, he should be tried for the murder; or, it he cscapco,

the town or hundred where the fact was done was to w

amerced sixty-six marks to the king: so that after this la *

whenever a "murder was committed, it was necessary to pro

the party slain to be an Englishman, that the town dc

exempted from the amercement; which proof was can
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Englecery, or Englescfdre. And whereas if a person were
privately slam, he was in ancient time accounted Francigena,
which word comprehended every alien, especially the Danes:
it was therefore ordained, that where anv person was mur-
dered, he should be adjudged Francigena, unless Entiteveru
were proved, and that it was made manifest he was an English-
man. I he manner of proving the person killed to be an
Englishman was by two witnesses who knew the father and
mother, before the coroner, &c. BracL lib.3. tract. 2. cap. 15:
I Ida, hb. L cap. 30: 7 Rep. 16\ This Englecery, bv reason
ot the great abuses and trouble that afterwards were perceived
to grow by it, was utterly taken away bv stat. 14 Ed. 3. st. L
c. 4. See 4 Comm. \<jr> : and this Diet. tit. Murder.
ENGLAND, By the stat. 20 G. 2. c. 42. § 3. it is declared

that in all cases where the kingdom of England, or that part of
Oreat Britain called England, hath been or shall be mentionedm any act of parliament, the same has been and shall from
henceforth be deemed and taken to comprehend and include
the dominion of Wales and town of Berwick-upon-Tweed
20 G. 2. c. 42. § 3.

England, Bank op. Although this establishment has
already been mentioned under the title Bank of England, it is
again introduced under the present head for' the purpose of
noticing the recent act of the 3 and 4 W. 4. c. 98, by which
its charter has been renewed.

Sect. L The Governor and Company of the Bank of Eng-
land are to enjoy such exclusive privilege of banking as Is
thereby given as a body corporate for the period and upon the
terms after mentioned.

Sect. 2. During the continuance of such privilege, no bank-
ing company, exceeding six persons, is to issue bills or notes
payable on demand in London, or within sixtv-five miles
thereof.

But by § 3. any company or partnership, although con-
sisting of more than six persons, may carry on the business of
banking in London, or within sixty-five miles therof, provided
it does not borrow or take up money on bills or notes pavable
on demand, or at any less time than six months.

Sect. 4. After the 1st of August, 1834, all notes of the
Batik of England, payable on demand, issued in anv part of
England out of London, are to be made payable at the place
where issued.

Sect. 5. Upon a year's notice, given within six months after
the expiration of ten years from the 1st of August, 1834, and
re-payment of the debt due to it from the public, in the man-
ner thereinafter stipulated, in the event of such notice bein"
deferred until after the 1st of August, 1855, the exclusive pri-
vileges of the Bank are to cease.

Sect. 6. After the 1st of August, 1834, Bank notes are to
be a legal tender for all sums above five pounds, so long as the
Bank shall pay on demand such notes in legal coin : provided
no such notes shall be deemed a legal tender bv the Bank of
England or any branch bank thereof; the Governor and Com-
pany are not to be liable to pay at anv branch bank notes not
made specially payable there ; but shall be liable to pay at the
Bank of England all notes of the Governor and Company, or
of any branch thereof.

Sect. 8. An account of the bullion and securities of the
Bank, and of notes in circulation, and deposits, is to be trans-
mitted weekly to the Chancellor of the Exchequer ; such
accounts to be consolidated every month, and an average state
of the Bank accounts of the preceding three months therefrom
made, is to be published every month in the London Gazette.

Sects, i) and 10. One-fourth part of the debt of 14,686,800/.,
due from the public to the Bank, is to be repaid, and the capital
stuck of the Bank (in case it shall be so determined at a Genera]
Court of Proprietors to be held before the 5th of October,
1834) reduced from 14,533,000/. to 10,914,750/.

Sect. L5. The Bank, in consideration of the exclusive privi-
leges given by the act, is to deduct the annual sum of 150,000/.
from the sums allowed for the management of the national debt
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Sect. 14. The provisions of the 3Q and 40 G. 3. are to

remain in lorce, except as thereby altered: at any time upon
twelvemonths notice after the 1st of August, 1 S55, and repay-mem of the debt then due from the public to the Bank, its
exclusive privileges are to determine.
ENGLISH. Pleas, records, bonds, and proceedings, in

courts of justice, to be in English. Stat. 4 6.2 e. 26 And
see 5 ft 2. c. 27: 6 ft 2. c. 14: and this Diet. tits.
Pleading, Process, $c.
E RA V E RS * See Literary Property.
ENGRAVING. It is no piracy of an engraving to make

another irom the original picture. 2 Stark. 548. See tit.
LUerary Property.

ENGROSSER. See Ingrosser, Forestalled
To ENHANCE. To raise the price of goods or merchan-

dize. See tit. Forestatler.

ENICIA PARS. See Esnecy.
ENPLEET. Anciently used for implead.—They may

enpleet and be enplccted in all courts. Mon. An*, torn 2
fo. 412.

ENQUETS. See Inquest.

ENQUIRY, Writ of. See tit. Writ.
ENROLMENT OF DEEDS. See tit. Deed IV
ENSIENT, or ENSEINT. The being with child. Law

Fr. Diet.

ENSIENTURE, or ENSIENCY, of any woman con-
demned for a crime, is no ground to stay judgment; but it
may be afterwards alleged against execution. 2 Dales Hist.
P. C. 413.

ENTAIL. See tit. Tail.

ENTENDMENT. See Intendment.
ENTERPLEADER. See Interpleader.
ENTIERTE* from the French entierte, entireness.] Is a

contradistinction in our books to moiety, denoting the whole;
and a bond, damages, &c. are said to be entire when they
cannot be divided or apportioned.
ENTIRE TENANCY. Contrary to several tenancy, and

signifying a sole possession in one man; whereas the other is
a joint or common possession in two or more. Brook.
ENTRY, Fr. entree, i. c. ingressus, infroitus.'] Signifies

the taking possession of lands or tenements, where a man
hath title of entry; and it is also used for a writ ofpossession.
There is a right of entry, when the partv claiming may for
his remedy either enter into the land, or have an action to
recover it; and a title of entry, where one hath lawful entry
given him in the lands which another hath, but has no action
to recover till he hath entered. Plowd. 558: 10 Rep. 48:
Finch'"v Lair, 105.

An actual entry is where a man enters into and takes pos-
session of any lands. Sec, either in his own right or as the
attorney of another. Formerly there might have been an
entry lu law; as, if a claimant were deterred from entering by
menaces or bodily fear, he might approach the estate as near
as he dared, and by word claim the lands to be his, which
claim had the same effect in all respects as an actual entry.
Lit. 4iy. This claim was good only for a year and a day ;
and therefore a person who wished to retain his right of entry,
and to prevent its being taken away bv a descent cast, must
(previous to the 32 II. S. c. S3, hereafter noticed) have repeated
his claim once in the space of every year and dav, which was
called continual chum. Lit. v>\

9 22, g.'i. Hut bv the 3 and
1 W. 4. c. 27* § IK it is enacted, « that no continual or other
claim upon or near any land shall preserve anv right of making
an entry or distress, or of bringing an action."'
Entry may be defined to be an extrajudicial and summary

remedy against certain species of injury by ouster, used by
the legal owner when another person, 'who hath no right,
hath previously taken possession of lands or tenements. In
this case the party entitled may make a formal, but peaceable,
entry thereon, declaring that thereby he takes possession;
which notorious act of ownersliip is equivalent to a feodal

3 k
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investiture by the lord ; or he may enter on any part of it in

the same county, declaring it to be in the name of the whole.

Lit. § 417. 13ut if it lie in different counties, he must make

difFerent entries ; for the notoriety of such entry or claim to

the pares or freeholders of Westmoreland is not any notoriety

to the pares or freeholders of Sussex. Also if there be two

disseisors, the party disseised must make his entry on both ;

or If one disseisor has conveyed the lands with livery to two

distinct feoffees, entry must he made on both. Co. Lit. 252,

For as their seisin is distinct, so also must be the act which

devests that seisin.

Such an entry gives a man seisin, or puts into immediate

possession him that hath right of entry on the estate, and

thereby makes him complete owner, and capable of conveying

it from himself by either descent or purchase. Co* Lit. lo-

in order to regain possession of lauds by entry, &c, the

manner of entry is thus : If it be in a house, and the door is

openj you go into it, and say these words :—/ do here enter

\

and lake possession of this house. But if the door be shut,

then set your foot on the groundsel, or against the door, and

say the before words : and if it he laud, then go upon the

land, and say, / here enter and take possession of this land, &c.

If another do it for you, he must say, / do here enter , &c. to the

use of A. B. And it is necessary to make it before witnesses,

and that a memorandum be made of it- Lit. 385 : Co. Lit.

237, 238.

If he who hath right of entry into a freehold, enters into

part of it, it shall be adjudged an entry into all possessed by one

tenant ; but if there be several tenants possessed of the free-

hold, there must be several entries on the several tenants.

1 Lit. Abr, 515, 5l6\ Special entry into a house with which
lands are occupied, claiming the whole, is a good entry as to

the whole house and lands. Ibid. If a husband enters to the

use of his wife ; or a man enters to the use of an infant, or

any other, where the entry is lawful this settles the posses-

sion before agreement of the parties : though it is otherwise

where a person enters to the use of one whose entry is not

lawful ; for this vests nothing in him till agreement, and then

he shall be a disseisor, 2 Danv. 787- If two joint-tenants are

disseised, and the disseisor aliens, and one joint- tenant enters

upon the alienee to the use of both ; this settles the freehold in

both of them. Ibid, 7SS. But if one coparcener, &c. enters

especially claiming the whole land, she gains the part of her

companion by abatement; and it shall not settle any possession

in the other- Co. Lit. 2±3.

This remedy by entry takes place in three only of the five

species of ouster, viz. abatement, intrusion, and disseisin ; for

as in these the original entry of the wrongdoer was unlawful,

they may therefore be remedied by the mere entry of him who
hath right. But, upon a discontinuance or deforcement, the

owner of the estate cannot enter, but is driven to his action

;

for herein the original entry being lawful, and thereby an appa-

rent right of possession being gained, the law will not suffer

that right to be overthrown by the mere act or entry of the

claimant. Yet a man may enter on his tenant by sufferance:

for such tenant hath no freehold, but only a bare possession

;

which may be defeated, like a tenancy at will, by the mere
entry of the owner. But if the owner thinks it more expe-

dient to suppose or admit such tenant to have gained a tortious

freehold, he is then remediable by writ of entry, ad terminum
qui preteriit. 1 Inst. 57. 237, 8. See tit. Disseisin.

On the other hand, in cases of abatement
r intrusion, or dis-

seisin, where entries are generally lawful, this right of entry
might, before the recent act of the 3 and 4 IV. 4 c. 27. have
been tolled, that is, taken away

} by descent- Descents which
took away entries were when any one, seised by any means
whatsoever of the inheritance of a corporeal hereditament,

died, whereby the same descended to his heir : in that case,

however feeble the right of the ancestor might be, the entry of

any other person who claimed title to the freehold was taken

away, and he could not recover possession against the heir by

this summary method, but was driven to his action to gain a
legal seisin of the estate. Lit, § 385.

In general, therefore, no man could recover possession by
mere entry on lands which another had by descent. Yet this

rule had some exceptions
;
especially if the claimant were under

any legal disabilities during the life of the ancestor, either of
infancy, coverture, imprisonment, insanity, or being out of the

realm : in all which cases there was no neglect or laches in the

claimant, and therefore no descent should bar or take awav his

entry. Co. Lit. 24>6. And this title of taking away entries

by descent was still further narrowed by stat. 32 II. 8. c. $3,

which enacted, that if any person disseised, or turned another

out of possession, no descent to the heir of the disseisor should

take away the entry of him that had right to the land, unless

the disseisor had been in peaceable possession for five years

next after the disseisin without entry or claim from him

having lawful title. But the statute, fur feudal reasons, did

not extend to myfeoffee or donee of the disseisor, mediate or

immediate. Ibid. 256.

Now by the 3 and 4 W. 4. c. 27- § 39> it is provided that

no descent cast which may happen or be made after the 31st

of December, 1 833, shall tollor defeat any right of entry or

action for the recovery of land.

By the statute of limitations, 2\ Jac I.e. Ifi. it was enacted,

that no entry should be made by any man upon lauds, unless

within twenty years after his right accrued* And by stat.

4 and 5 Annc} c. }(). no entry should be of force to satisfy the

said statute of limitations, or to avoid a line levied of lands,

unless an action were thereupon commenced within one year

after, and prosecuted with effect.

By 3 and 4 W. 4. c. 27* § 2, no person (which word by 5 L

extends to a body politic, corporate, or collegiate) shall make

an entry to recover any land but within twenty years next

after his right, or the right of the person through whom he

claims, accrued-

Sect. 10. No person shall be deemed to have been in pos-

session of any land within the meaning of the act, merely by

reason of having made an entry thereon*

By § 2Q. no archbishop, &c, or other spiritual or eleemosy-

nary corporation sole shall make an entry to recover any hind

after two incumbencies and six years, or sixty years. See

further as to the provisions of this act, tit. Limitations of

Actions.

This remedy by entry must be pursued, according to «tafc

5 R. 2. st. t. c. 8. in a peaceable and easy manner, and not

with force or strong hand. For if one turns or keeps another

out of possession forcibly, this is an injury of both a civil and

a criminal nature. The civil is remedied by immediate resti-

tution, which puts the ancient possessor in statu quo; the

criminal injury or public wrong, by breach of the king s peace,

is punished by fine to the king. See this Diet. tits. Fvm
Forcible Entry*

The following miscellaneous observations relating to this

subject may be found of use.

An estate of freehold will not cease, without enrry or claim:

also a remainder of an estate of freehold cannot cease, witmm t

entry, &c., no more than an estate of freehold in possession, uu
FJiz. 3(>(). A right of entry preserves a contingent remamder.

2 Lev. 35. And a grantee of a reversion may enter for con-

dition broken. Plowd* l?^, 1

A lessee must enter into lands demised to him ; and though

the lessor dies before the lessee enters, yet he may enter; and it

the lessee dies before entry, his executors or administrators

may enter. The lessee may assign over his term before entry,

having inleresse termini; but he may not take aides* *

enlarge his estate; or bring trespass, &c, till actual entry*

Though if there be words bargain and sell in a lease, Sfr wr

consideration of money, the lessee or bargainee is in F^T,
on executing the deed, to make a release, &c. Lit 59-

Co. Lit 46. 57- 270. .

Where a lessor enters on his lessee for years, the rent is
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pendrd. 1 Leon. 1 10. But without entry and expulsion, the
lessee is not discharged of his rent to the lessor, unless it be
where the lessor is attainted of treason, &c; then the rent is

to be paid to the king, who is in possession without entry.
8%d. $gg : i n?u. Abr. 706.
There is no need of entry to avoid an estate in case of a

limitation, because thereby the estate is determined without
entry or claim ; and the law casts it upon the party to whom
it is limited. If A. devises land to B. and his heirs^ and dies,
it is in the devisee immediately ; but till entry he cannot bring
a possessory action : and where a possession vests without
entry, a reversion will vest without claim. 2 Mod. Rep. 7, 8.

A bare entry on another, without an expulsion, makes onlv a
seisin

; so that the law will adjudge him in possession who hath
the right. 3 Sulk. 135.

Where a person is in a house with goods, &c., the house may
be entered when the doors are open, to make execution. Cro.
Eliz. 75[). But it must he averred that the goods were in the
house. Lntw. 1438. 1434. And a man cannot enter into a
house, the doors being open, to demand a debt, unless he
aver that the debtor is within the house at the same time.
Cro. Eliz. 6. S. So entry may be made on a tenant where rent
is in arrear, to take a distress, &c. See tit. Execution, Rent,
Demand.
The Writ op Entry is a possessory remedy which disproves

the title of the tenant or possessor, by showing the unlawful
means by which he entered, or continues possession. Finch,
L. 26l. The writ is directed to the sheriff, requiring him
to * command the tenant of the land, that he render [in
Latin, prweipe quod reddaQ to the demandant the land in
question, which he claims to be his right and inheritance; and
into which, as he saith, the said tenant had not entry, but by
(or after) a disseisin, intrusion, or the like, made to the said
demandant, within the time limited by law for such actions:
or that upon refusal he do appear in court on such a day, to
show wherefore he hath not done it" This is the original
process (the praecipe), upon which all the rest of the suit is

grounded ; wherein it appears that the tenant is required
cither to deliver seisin of the lands, or to show cause why he
will not. This cause may he either a denial of the fact of
having entered by or under such means as are suggested, or
a justification of his entry, by reason of title in himself, or in
those under whom he makes claim; whereupon the possession
of the land is awarded to him who produces the clearest right
to possess it.

In our ancient boohs we find frequent mention of the degrees
within which writs of entry are brought* If they be brought
against the party himself that did the wrong, then they only
charge the tenant himself with the injury; (< non habuit
higressum nisi per intrusioncm quam ipse fecit" But if the
intruder, disseisor, or the like, has made any alienation of the
land to a third person, or it has descended to his heir, that cir-

cumstance mu.it be alleged in the writ, for the action must
always be brought against the tenant of the land, and the
defect of his possessory title, whether arising from his own
wrong or that of those under whom he claims, must be set
forth. One such alienation or descent makes the first degree,
which is called the per, because then the form of a writ of
entry is this— that the tenant had not entry, hut bv the
original wrongdoer, who alienated the land, or from whom
it descended, to him; "non habuit ingressum nisi per Guliel-
TTtum qui se in illud intrusit, el illud tenenti dimisit." A
second alienation or descent makes another degree, called the
per and cui ; because the form of a wr rit of entry in that ease
is, that the tenant had not entry, hut by or under a prior
alienee, to whom the intruder demised it ; "non habuit ingres-
sum nisi per Rhardurn cui Guliclmus illud dimhit qui se in
illud intrusit."

These degrees thus state the original wrong, and the title

of the tenant who claims under such wrong. If more than
two degrees (that is, two alienations or descents), were past,

there lay no writ of entrv at the common law. For, a* it
was provided for the quietness of men's inheritances, that no
one, even though he had the true right of possession, should
enter upon him who had the apparent right by descent or
otherwise, but he was driven to his writ of entry to gain pos-
session

; so, after more than two descents,
1

or two conveyances
were passed, the demandant, even though he had the right
both of possession and property, was not allowed this possessory
action, but WTas driven to his wril of right, a long and final
remedy, to punish his neglect in not sooner putting in his
claim while the degrees subsisted ; and for the ending of suits,
and of quieting all controversies. 2 Inst. 153. But bv the
Hat. of Marlhridge, 25 H. 3. c. 30. it was provided, that when
the number of alienations or descents exceeded the usual de-
grees, a new writ should he allowed without any mention of
degrees at alb And, accordingly,

Fourthly, a new writ was framed, called a writ of entry
in the post, which only alleges the injury of the wrongdoer,
without deducing all the intermediate title from him to the
tenant

: stating it in this manner, that the tenant had not
entry unless after, or subsequent to, the ouster, or injury
done by the original dispossessor ; and rightly concluding, that
if the original title was wrongful, all claims derived from
thence must participate of the same wrong, Upon the latter
of these writs it was (the writ of entry sur disseisin in the post)
that the form of our common recoveries of landed estates was
usually grounded.
A wrti of entry in the per and cui shall be maintained

against none, but w here the tenant is in by purchase or descent;
for it the alienation or descent be put out of the degree upon
which no writ may be made in the per and cui, then it shall be
made in the post. Terms de la Ley.

'i here arc fee things which put the writ of entry out of the
degrees, viz. intrusion; disseisin upon disseisin; succession,
where the disseisor was a person of religion, and his successor
enters

; judgment, when a person hath had judgment to recover
against the disseisor

; and escheat, on the disseisor's dying
without heir, or committing felony, &c, on which the lord
enters, &c. In all these cases the disseisee or his heir shall
not have a writ of entry within the degrees of the per, but in
the post; because they are not in by descent, or purchase.
Terms de la Leu.
Degrees as to entries are of two sorts, either by act in law,

as in case of a descent ; or by act of the party by lawful con-
veyance. But no estate gained by wrong doth make a degree ;

so that abatement, intrusion, Sec, work not a degree; rjor doth
every change by lawful title, as an estate of tenant by the
curtesy, by judgment, &c, or of any others that come in the
post ; though a tenancy in dower by assignment of the heir
doth work a degree, because she is in by her husband ; but an
assignment of dower by a disseisor doth not, by reason she is

in the post. Co. Lit. 239-
This remedial instrument of writ of entry is applicable to all

the cases of ouster, except that of discontinuance of tenant in
tail, and some peculiar species of deforcements. Such is that of
the deforcement of dower, by not assigning any dower to the
widow within the time limited by the law for which she has
her remedy by writ of dower, undc nihil habet. F. N. B. 147,
See tit. Dower.

But, in general, the writ of entry is the universal remedy to
recover possession, when wrongfully withheld from the owner.
It were therefore endless to recount all the several divisions of
writs of entry, which the different circumstances of the
respective demandants may require, and which are furnished
by the lawTs of England, being plainly and clearly chalked out
in that collection of legal forms, the registrum omnium,
brevium, or register of such writs as are issuable out of the
king s courts

;
upon which Fitzherberts Naiura Brevium is a

comment, which see, and the several appropriate titles in this

Diet.

In the times of our Saxon ancestors, the right of possession

3 K 2
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seems to have been recoverable only by writ of entry. Giib.

Ten. 42. This writ was then usually brought in the county

court ; and the proceedings in these actions were not then so

tedious (when the courts were held, and process issued from,

and was returnable therein, at the end of every three weeks)

as they became after the Conquest, when all causes were

drawn into the king's courts, and process issued only from

term to term. Hence a new remedy was invented in many
cases to do justice to the people, and to determine the posses-

sion in the proper counties by the king s judges ; this was the

remedy by Assise ; as to which, see tit. Assise in this Diet.

;

and fully on this subject, 3 Comm. 17*- 184-

The learning relating to writs of entry has long been more

curious than useful, as few instances have occurred of their

being resorted to in modern times. And under the provisions

of the 3 and 4 W. 4. c. 2?. they will shortly be abolished.

By § 36. of that statute it is enacted, that no writ of entry sur

disseisin, in the quibus, in the per, in the per and cui, or in

the post, writ of eidry sur intrusion, writ of entry sur aliena-

tion, dum fuit in prisona, ad communem legem* in casu

proviso, in consimili casu, cut in vita, sur cui in vita, cui ante

divortium, writ of entry sur abatement, writ of entry quare

ejecit tcrminum, or ad tcrminum qui pretend, or causa ma-
trimonii prwlocuti, and no other action real or mixed, except

for dower, quare impedit, and ejectment, shall be brought

after the 31st of December, 1834.

Entry/, ad Communem Legkm, at the common law, is the

writ of entry which lies where tenant for term of life, or for

term of another's life, or by the curtesy, &c. aliens and dies;

he in the reversion shall then have this writ against whomso-
ever is in possession of the land. New Nat. Br. 46 1.

Entry, ad Terminum qut preteiuit; at a term that has

rndccL A writ of entry anciently brought against tenant for

years, who held over his term, and thereby kept out the lessor.

See New Nat. Brcv. 447, S. But an ejectment is now the

common mode of proceeding ; and by stat. 4 G. c
2. c. 2S. tenants

for term of years, &c. holding over after demand made, are

subject to double rent. See tits. Rent, Ejectment, Tenant.

Entry, in Casu Consimili, in like case, is a writ that

lies for him in reversion by stat. IV, 2. c. 24. against tenant for

life, or tenant by the curtesy, who aliens in fee, &e. See Casu
Consimill.

Entry, in Casu Proviso; in the case provided- Where a

tenant in dower aliens in fee, or for term of life, or for another's

life, then he in the reversion shall have this writ, provided by

the stat. of 6 Ed. 1. c- 7* by which statute it is enacted,
<c that if a woman alien her dower in fee, or for life, the next

heir, &e, shall recover by writ of entry." See tit. Dower.

And the writ may be brought against the tenant of the free-

hold of the land, on such alienation , and the heir shall recover

during the life of the tenant in dower, &e. New Nat. Br.

4-56; 2 Inst. 509: 2 Com?n. 136: 3 Comm. 135.

The above four writs of entry might all have been brought

cither in the per, or in the cui or post.

Entry sine Assjensu Capituli* A writ of entry, that

lay where a bishop, abbot, &c. aliened lands or tenements,

of the church, without the assent of the chapter or convent.

R N. B. IQ5.

Entry in Scotch law refers to the acknowledgment of the

title of the heir, &c. to be admitted by the superior.

Entry, forcible. See Forcible Entry.

KNURE. In law, to take place or be available; it is as

much as ejjectnm: as for example, a release made to tenant for

life shall enure, and be of force and effect to him in the rever-

sion. Lll,

EODORBRICE. From the Sax. coder, a hedge, and brice,

ruptura.^ Hedge-breaking: in which sense it is mentioned in

the laws of King Alfred, c. 45.

EORLE. Sax. for earl, &c.j though made use of by the

Danes for barons. See EarL
EPIMENIA. Expences or gifts. Blount,

EPIPHANY. The day when the star appeared to the wise
men at Christ's Nativity, generally called Twelfth Dav.
EPISCOPALIA. Synodals, or other customary payments

from the clergy to their bishop or diocesan, which were for-
merly collected by the rural deans, and by them transmitted
to the bishop. Mon. Ang. Unn. 3. p. 6*1. These customary
payments have been otherwise called onus episcopate; and
were remitted by special privilege to free churches and chapels
of the king's foundation, which were exempt from episcopal

jurisdiction. Ken. Gloss.

EPISCOPUS PUERORUM. It was a custom in former
times, that some lay person about a certain feast should plait

his hair, and put 011 the garments of a bishop, and in them
exercise episcopal jurisdiction, and do several ludicrous actions,

for which reason he was called bishop of the boys: and this

custom obtained here long after several constitutions were made
to abolish it. Mon. Ang. torn. 3. p. I69.

In an old work, printed under the title of the Processionale

of the Church of Sarum, is contained the service of that church

on this occasion, which appears to have taken place on the day

of the Holy Innocents. The service is very short, and is set to

music. Blount. From the monuments in some of the cathe-

drals it appears that the episcopus puerorum was himself a bov

(generally of the choir). His office lasted about a month; and

if he died while in office, he was buried in pontiftcalitntv, A
monument of this nature still exists in Salisbury cathedral.

EQUALITY. The law delights in equality ; so that when

a charge is made upon one, and divers ought to bear it, he

shall have relief against the rest. 2 Rep. 25. And where a

man leaves a power to his wife to give an estate among three

daughters, in such proportions as she shall think fit, it has

been held she must divide it equally, unless good reason be

given for doing otherwise. Preced. Cane. 256- See tit. Con-

tribution.

In equity it is a maxim, that t( equality is equity."

Sec Francis s Maxims, fol. 9. &c.

EQUES AURATUS, Lat.] Is taken for a foiight, because

anciently none but knights were allowed to beautify and gild

their armour with gold: but this word is rather used by the

heralds than lawyers ; for cqucs auratus is not a word in our

law for knight, but miles, and formerly chevalier. 4 hint. 5.

EQUITY.
(See, generally, tit. Chancery.)

jEquitas ; quasi, cequaHtas.~\ Is defined to he a correction,

or qualification of the law, generally made in that part wherein

it faileth, or is too severe- In other words, " the correction of

that wherein the law, by reason of its universality, is defi-

cient." 1 Comm. (>2. It likewise signifies the extension of

the words of the law to cases unexpressed, yet having the same

reason ; so that where one thing is enacted by statute, all other

things are enacted that are of the like degree : for example,

the statute of Gtouc. gives action of waste against him that

holds lands for life or years
;
and, by the equity thereof a man

shall have action of waste against a tenant that holds hotofor

one year, or half-year, which is without the words of the att,

but within the meaning of it ; and the words that enact the

one by equity enact the other. Terms de la Lei/.

So that equity is of two kinds ; the one doth abridge and

take from the letter of the law, and the other enlarge and add

thereto. Manilas est perfecia rpuedam ratio, quajus scriplum

interpretatur et emendat.
'

Co. Lit. 24. And statutes may be

construed according to equity ; especially where they £we

rented 1/ for wrong, or are for expedition ofjustice}
&c. Co. Lit-

24. Si* 76: 2 Inst. 106, 107, &c<

This equitable construction might well obtain former!?,

when the legislature was used to express its intention spa-

ringly, in a few words or sentences only; but, in modern

times, since it has been the practice to express the intention

fully, and at large, such construction is unnecessary and
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dangerous. See 4 M. $ ft 118. And Lord Tenterden, in a
late case, said, s

* There was alwavs danger in giving effect to
the equity of a statute." 6 B. & C. 475: and see Bac. Ab.
Statute (I.) (7th ed.)

A court of equity cannot now he created by the king, but
the same must be done by act of parliament. 4 Inst. 84.
The distinction between law and equity, as administered in

different courts, is not at present known, or seems to have ever
been known, in any other country than England at any time.
With us the Aula regia, which was anciently the supreme
court of judicature, undoubtedly administered equal justice
aeeording to the rules of both/ or either, as the case might
chance to require ; and, when that was broken to pieces, the
idea of a court of equit}% as distinguished from a court of law,
did not subsist in the original plan of partition. For though
equity is mentioned by Bracion, I 2. c. 7. pi 23. as a thing
contrasted to strict law; yet neither in that writer, nor in
Okumll or Flela, nor yet in Br itton (composed under the
auspices and in the name of Edward L and treating particu-
larly of courts, and their several jurisdictions), is there a syl-
lable to be found relating to the equitable jurisdiction of the
Court of Chancery. It seems therefore probable, that when
the courts of law, proceeding merely upon the ground of the
king's original writs, and confining themselves strictly to that
bottom, gave a harsh or imperfect judgment, the application
for redress used to be to the king in person, assisted by his privy
council (from whence also arose the jurisdiction of the Court of
Requests, which was virtually abolished by stat. *6 Car. 1.

c. 10) ; and they were wont to refer the matter either to the
chancellor and a select committee, or, by degrees, to the chan-
cellor only, who mitigated the severity/or supplied the defects
of the judgments pronounced in the courts of law, upon
weighing the circumstances of the case. This was the custom
not only among our Saxon ancestors, before the institution of
the Aula regia, but also after its dissolution, in the reign of
King Edward I., and perhaps, during its continuance, in that of
Henry II, LI. Ed. c. 2 : Lamh. Arch. 5%
When, about the end of the reign of King Edward HI.

uses of land were introduced, and though totally discounte-
nanced by the courts of common lawf were considered as
fiduciary deposits, and binding in conscience by the clergy, the
separate jurisdiction of the Chancery as a court of equity began
to be established. Spelnu Gloss* I Of): ] Lev. 242, John
Waltham, who was bishop of Salisbury, and chancellor to King
Iiichard II. (by a strained interpretation of the statute of
Westm. 2. [J 3 Ed. I; c. 24.] enabling the clerks in Chancery
to form new writs according to the special circumstances of
each case,) devised the writ of suhjxena, returnable in the
Court of Chancery only, to make the feoffee to uses accountable
to his cestui tjue me, which process was afterwards extended to
other matters wholly determinable at the common law, upon
fictitious suggestions, for which therefore the chancellor is, by
stat, IT Rich. 2, c. (>. directed to give damages to the party
unjustly aggrieved. Hut as the clergy had long attempted to
turn their ecclesiastical courts into courts of equity, by enter-
taining suits pro Iwsione Jitlci, as a spiritual oilence against
conscience in case of non-payment of debts, or anv breach
of civil contracts, till checked by the Constitutions of Claren-
don (M) lien. 2, c. 15.), therefore probably the ecclesiastical
chancellors, who then held the seal, were remiss in abridging
their own newly acquired jurisdiction, especially as the spiritual
courts continued to grasp at the same authority as before, till

finally prohibited by the unanimous concurrence of all the
judges; however, it appears from the parliament rolls, that in
the reigns of Henry IV. and Y\ the Commons were repeatedly
urgent to have the writ of stibjwena entirely suppressed, as
being a novelty devised against the form of the common law*
But though the stat. 1 //. 4-. (\ 2 }. was passed, whereby judg-
ments at law are declared irrevocable, unless bv attaint or writ
of error, yet in Edward IVth s time, the process bv bill and
nthpatna was become the daily practice of the court, though its

jurisdiction was not then nearly so extensive as at present.
Rot. Pari 14£f/ 4. no. S3.

In the time of Lord Chancellor Hlesnicre {A. D. Iff Hi)
arose that notable dispute between the courts of law and
equity, set on foot by Sir Edward CoLe, then Chief Justice of
the Court of King's Bench, whether a court of equity could
give relief after or against a judgment at the common law.
This contest was so warmly carried on, that indictments were
preferred against the suitors, the solicitors, the counsel, and
even a master in Chancery, for having incurred a praemunire
by questioning, in a court of equity, a judgment in the Court
of King s Bench j obtained by gross fraud and imposition. This
matter being brought before' the king, was, by him, referred to
his learned counsel for their advice and opinion, who reported
so strongly in favour of the courts of equity, that his majesty
gave judgment on their behalf. Whitehc'k of Pari 2. 3[)i):

1 Ch. Rep. Append. 1 1.

Lord Bacon, who succeeded Lord Ellesmcrc, reduced the
practice of the court into a more regular system ; his successors
in the reign of Charles I, did little to improve upon his plan;
till the appointment of .S» Heneage Finch in lG'73, who
became afterwards Earl of Nottingham* He was a person of the
greatest abilities and most uncorrupted integrity; a thorough
master and zealous defender of the laws and constitution "of
his country

; and endued with a pervading genius, that enabled
him to discover and to pursue the true spirit of justice, not-
withstanding the embarrassments raised by the narrow and
technical notions winch then prevailed in the courts of law,
and the imperfect ideas of redress which had possessed the
courts of equity. The reason and necessities of mankind,
arising from the great change in property by the extension of
trade, and the abolition of military tenures, co-operated in esta-
blishing his plan, and enabling him, in the course of nine years,
to build a system ofjurisprudence and jurisdiction, upon wide
and national foundations, which have also been extended and
improved by many great men, who have since presided in
Chancery. See 3 Comm. 50—56.
The same jurisdiction is exercised, and the same system of

redress pursued in the Equity Court of the Exchequer, with
a distinction, however, as to some few matters pecidiar to each
tribunal, and in which the other cannot interfere,

Upon the abolition of the Court of Wards, the care, which
the crown was bound to take as guardian of its infant tenants,
was totally extinguished in every feodal view, but resulted to
the king in his Court of Chancery, together with the general
protection of all other infants in the kingdom. F. N. B. 27.
When, therefore, a fatherless child has no other guardian, the
Court of Chancery has a right to appoint one; and from all
proceedings relative thereto an appeal lies to the Mouse of
Lords. The ( un t of Exchequer can only appoint a guardian
ad /item, to manage the defence of the infant, if a suit lie

commenced against him ; a power which is incident to the
jurisdiction of every court of justice, Cro. Jac. 641 : 2 Lev.
I6:i: T. Jon. 90. But when the interest of a minor comes
before the court judicially, in the progress of a cause, or upon
a bill for that purpose filed, either tribunal, indiscriminately,
will take care of the property of the infant.
As to idiots and lunatics, the king himself used formerly to

commit the custody of them to proper committees in everv
particular case ; but now, to avoid solicitations, and the verV
shadow of undue partiality, a warrant is issued bv the king,
under his royal sign manual, to the chancellor, to perform this
office for him ; and if he acts improperly in granting such cus-
todies, the complaint must be made to the king himself in
council. 3 P. Wms. 108. See Reg. Br. 26j. But the pro-
ceedings on the commission, to inquire whether or no the party
be an idiot or a lunatic, are on the Jaw side of the Court of
Chancery, and can only be redressed (if erroneous) by writ of
error in the regular course of law* See tit. Idiots.

1 he king, as parens patriae, has the general superintendence
of all charities, which he exercises by the chancellor; and.
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therefore, when necessary, the attorney-general, at the relation

of some informant (who is usually called the relator), files, ex

officio, an information in the Court of Chancery, to have the

chanty properly established.

By stat. 43 Eliz. c* 4. authority is given to the lord chan-

cellor, and to the chancellor of the duchy of Lancaster, re-

spectively, to grant commissions under their several seals to

inquire into any abuses of charitable donations, and rectify the

same by decree ; which may be reviewed in the respective courts

of the several chancellors, upon exceptions taken thereto, l>ut

though this is done in the petty-bag office of the Court of

Chancery because the commission is there returned, it is not a

proceeding at common law, hut treated as an original cause in

the court of equity. The evidence below is not taken down in

writing, and the respondent, in his answer to the exceptions,

may allege what new matter he pleases
;
upon which they go

to proof3 and examine witnesses in writing upon all the matters

in issue; and the court may decree the respondent to pay all

the costs, though no such authority is given by the statute.

And as it is thus considered as an original cause throughout,

an appeal lies of course from the chancellor's decree to the

I louse of Peers, notwithstanding any loose opinions to the con-

trary. Dukes Char. Uses, 62* 128: 2 Fern. 118.

By the several statutes relating to bankrupts* a summary
jurisdiction, from which there was no appeal, was given to the

chancellor, in many matters consequential or previous to the

commissions thereby directed to he issued. But by the late act

of the 1 and 2 W, 4. c. 55. the jurisdiction over bankrupts is

transferred from the chancellor to a new court called £C the

Court of Bankruptcy/' by whom all matters that were formerly

laid before the chancellor, by petition or otherwise, are to be
determined; with an appeal, however, to him on questions of

law and equity, and relating to the admission or rejection of

evidence. See further tit. Bankrupt.
The jurisdiction of the Court of Chancery does not ex-

tend to some causes wherein relief may be had in the Ex-
chequer. No information can he brought in Chancery for

such mistaken charities as are given to the king by the statutes

for suppressing superstitious uses. Nor can Chancery give any
relief against the king, or direct any act to be done by him, or

make any decree disposing of or affect ing his property ; not
even in cases where he is a royal trustee. Such causes must
be determined in the Court of Exchequer, as a court of revenue,

which alone has power over the king's treasure, and the officers

employed in its management, unless where it properly belongs

to the Duchy Court of Lancaster.

In all other matters, what is said of the court of equity in

the Court of Chancery will he equally applicable to the other

courts of equity. Whatever difference there may be in the

forms of practice, arises from the different constitution of
their officers. See 3 Comm. 426—^2Q.

The learned commentator then enters into a brief, but com-
prehensive view of the general nature of equity, to show that

in our courts it is not contrary to, but consistent with, law ; a

position which, perhaps, will be best understood by farther

explanation of the jurisdiction exercised by courts of equity,

either as assistant to, concurrent with, or exclusive of] the

jurisdiction of the courts of common law ; which is here done
in an abridgment from Fonhlanques Treatise of Equity,

pp. 10, &e. in n.

Kqrrrv is assistant to the jurisdiction of the courts of law;
1st. By removing legal impediments to the fair decision of a

question depending in courts of law. 2dly. By compelling a

discovery, which may enable them to decide. 3dly. By per-

petuating testimony, when in danger of being lost, before the

matter to which it relates can be made the subject of judicial

investigation. It may also be said to be assistant, by rendering
the judgments of courts of law effective; as by providing for

the safety of property in dispute pending a litigation, and by
counteracting fraudulent judgments, &c. j and by putting a

bound to vexatious and oppressive litigation. It exercises a

concurrent jurisdiction with courts of law, in most cases of
fraud, accident, mistake, account, partition, and dower. It
claims an exclusive jurisdiction in all matters of trust and con*
fidence ; and wherever, upon the principles of universal justice

the interference of a court of judicature is necessary to prevent
a wrong, and the positive law is silent. See Mitford's Treatise
on the Pleadings in Chancery.

To pursue this division of the j urisdiction of courts ofequity
with that minuteness which is necessary to a particular ao-

quaintance of its powers, would lead to an investigation too

extensive. Some short notice shall be taken of the general

objection that is urged against the claims of courts of equity to

a concurrence of jurisdiction in some cases with courts of law.

This concurrence of jurisdiction may, in the greater number of

cases in which it is exercised, be justified by the propriety of

preventing a multiplicity of suits; for as the mode of proceed-

ing in courts of law requires the plaintiff to establish his case,

without enabling him to draw the necessary evidence from the

examination of the defendant, justice could never be attained

at law in those eases where the principal facts to be proved by

one party are confined to the knowledge of the other party.

In such cases, therefore, it becomes necessary for the party in

want of such evidence to resort to the extraordinary powers of

a court of equity, which will compel the necessary discovery

;

and the court having acquired cognizance of the suit for the

purpose of discovery, will entertain it for the ptn*pose of relief,

in most cases of fraud, account, accident, and mistake; and for

other reasons will entertain suits for partition and dower,

though discovery be not necessary to the plaintiff's case.

The case fand it seems the only case) in which fraud cannot

be relieved against in equity, concurrently with courts of law,

though discovery be sought, is the case of fraud in obtaining a

will ; which, since the case of Kerriek v, Bransby, S Browns

Part. Cas* 358* is constantly referred to a court of law in the

shape of an issue, devisavit vet non* That courts of equity

have a concurrence of jurisdiction with courts of law in all

other matters of fraud. See White v. Ihtssey, Pre. Ch. 14:

Hungerford v. Earlf., 2 Vem. 26 1 : Colt v. Woollaston, 2 Pr.

Wm* 156: Stent v. Baillis, 2 P. Wms.220: 2 Cvmyns Digest,

tits. Chancery, Fraud.
The jurisdiction exercised by courts of equity in matters of

account is in many cases bounded by the discovery ; as where

a suit is instituted for an account of waste of timber, without

praying an injunction, the plaintiff cannot have a degree for

relief. Jesus College v. Bloome, 3 Atk. 262: Piers v. Piers,

1 Fez. 521. But where the bill seeks an account of ore dug,

the court will decree it (Bishop of Winchester v. Knight,

I P* Wm$* 406), because the working of a mine is a kind of

trade. Story v. I<ord Windsor, 2 Atk. (>30 + Vet even in that

case the plaintiff must show a possession. Sayer v* Pierce,

1 Fez. 232* Neither will equity, in all cases, decree an

account of mesne profits; for where a man has title to the

possession of lands, and makes an entry, whereby he becomes

entitled to damages at law for the time that possession was

detained from him, he shall not after his entry turn that action

at law into a suit in equity, and bring a bill for an account

of the profits, except in the case of an infant, or some other

very particular circumstances. Tilly v. Bridges, Pre. Ch* 251

Given v. Aprice, I Ch. Pep. 17. The particular circum-

stances excepted by the lord keeper, in laying down this ruk,

extend to all those cases which involve an equity, which the

plaintiff cannot make available at law- Coventry v. Hail,

2 Ch* Rep. 1 34 : Duke of Bolton v* Deane, Pre. Ch. 5, 6

:

Dormer v* Fortescue, 3 Atk* Yl% 30: Townsend v. Ash, 3 Atk*

336 : Norton v* Frecker, 1 Atk* 524. See also Curtis v.

Curtis, Polls, 2 Bro* C* R* 622.

The jurisdiction exercised by our courts of equity, in most

cases of accident, presents a very striking instance of their

anxiety to prevent innovation on the jurisdiction of court* o

law j their interference being generally founded on some cir-

cumstance which prevents the party being relicvable at law ,



as, where a bond, or other instrument or security, is lost,

equity will interfere, by compelling a discovery from the de-
fendant, and will relieve upon such discovery ; but the plaintiff
is not entitled to any relief upon a mere suggestion that the
bond, instrument, or security, is lost; but is required, for the
puq)Ose of relief, to annex to his bill an affidavit to such effect.

3 AtL 17; MitfortTs Treatise, 1 12. And, as a farther security
against innovation, it must appear that the loss of the deed or
instrument obstructs the plaintiff in seeking relief at Jaw; for
the loss of a deed is not always a ground to come into a court
ofequity for relief; if there were no more in the case, although
he is entitled to have a discovery of that, whether lost or not,
courts of law admit evidence of the loss of a deed, proving the
existence of it and its contents, just as a court of equity does.
There are two grounds to come into equity for relief, annexing
an affidavit to the bill. First, where the deed is destroyed or
concealed by the defendant; and whenever that is the case, I

the plaintiir is entitled to have relief in this court, upon the
reason in Lord Hunsdou's case. Hob. 109, Another is,

where the plaintiff cannot recover at law, without making
profert of the deed in pleading at law. Whitfield v, Fausset,
1 Fez. 3<J2: % AtL 61.

The judgment of the Court of Kings Bench, in Reed v.

Brookman (Tenn Rep. 151), seems to have relieved the obligee
from the necessity of coming into equity, upon the mere cir-
cumstance of the bond or instrument being lost; by allowing
him. to state such circumstances in his declaration, as a reason
for not making profert of it; but, upon this case being cited in
Chancery, as furnishing an objection to the plaintiff's suit in
equity, he being reiievable at law, Lord Tburlaw observed,
that the Court of King's Bench having determined to give
relief in a case formerly reiievable only in equity, was not a
reason for excluding the ancient, particular, and, at least, con-
current, jurisdiction of courts of equity. Atkinson v. -Leonard,
Bra. C. A*. 218, This concurrence of jurisdiction, as to this
kind of accident, may therefore be considered to extend to all

cases in which the deed or instrument has been destroyed, or
is concealed by the defendant, or has been lost by the plaintiff;
though of the contents of such instrument the plaintiff has
other evidence, of which he might avail himself at law. But
where the relief sought in equity is upon the loss of a bill of
exchange, or promissory note, the plaintiff must, by his bill,

offer to give security, as an indemnity to the defendant against
any demand being made upon him in respect of such lost bill

or note, Walmsley v. Child, 1 Fez. 3\\.
To establish the origin of any branch of legal or equitable

jurisdiction is always difficult, and seldom necessary, provided
the exercise of such jurisdiction is sanctioned by the dictates of
reason, and found to be conducive to the ends of substantial
justice; and such will appear to be the nature and tendency of
the jurisdiction exercised by our courts of equity in cases of
]>artiiiou, upon a reference to the difficulties which obstructed
the mode of proceeding at common law ; and though many of
those difficulties are removed by stat, S and Q W* 3. c. 31. yet
still, if the parties are in any degree complicated, it is extremely
difficult to proceed at law, or where the tenants in possession
are seised of particular estates only ; for the persons entitled in

remainder cannot be bound by the judgment in a writ of par-
tition. Miiford's Treatise, p. 1 10. N either can a feme covert

be bound by partition by writ (Co. Lit. \6(l a.), which, it

should seem, she may be by decree and commission in equity.
Martyn v. Perryman, 1 Ch. Rep. 125, On these considera-
tions, and the almost constant occasion that the parties have for

a discovery, is founded this branch of equitable jurisdiction, in

the exercise of which our courts of equity are constantly
governed by an anxious attention to the legal title of the
plaintiff; for though, at law, it be sufficient to allege seisin,

yet in equity the plaintiff must show his title. Cartwright v.

Pultncy, 2 AtL 3S0. And if the defendant contest the legal
title, the court will dismiss the bill. Bishop of Ely v. Ken rick,

Bunb. 322', but see Parker v. Gerard, Ambler, 286. And,

as a further mean to prevent innovation and vexatious suits,

courts of equity will never allow costs on bills of partition ;

courts of law allowing none on the proceeding by writ. Metcaff
v. Beckwith, 2 P. Wins. 2~ti: Mitford's Treatise, 111. And
this rule prevails, notwithstanding the unequal interests of the
parties. Parker v. Gerard, Ambler, 236. See, on this subject
of partition in equity, also 1 fnst. 1(><J. L f and the notes there,

which are very ingeniously combated, we may say refuted, by
37 r. Fonhlanque, who sums up the result in the foregoing
paragraph.

The jurisdiction of our courts of equity, in matters of
dower, for the purpose of assisting the widow with a discovery

of the lands or title deeds, or of removing impediments to her
rendering her legal title available at law, has never been
doubted. But it has been questioned whether equity could

give relief in those cases, in which there appeared to be no
obstacle to her legal remedy. Waltisw Everard, 3 Ch. R. 37.

It seems now, however, to be settled, that the widow labours

under so many disadvantages at law, from the embarrassments
of trust terms, cVc , that she is fully entitled to every assistance

that a court of equity can give her, not only in paving the way
for her to establish her right at law, but also by giving com-
plete relief wThen the right is ascertained. Curtis v. Curtis,

2 Brown C. R. 63+. and Lucas v. Calcrafl, there cited. And
in the exercise of this jurisdiction, courts of equity will even
enforce a discovery against a purchaser for valuable considera-

tion without notice. Williams v. Lambc, 3 Bro. Ok* Rep* 264.
And though the widow should die before she had established

her ri<;ht to dower, equity will, in favour of her personal repre-

sentatives, decree an account of the rents and profits of the

lands, of which she afterwards appeared dowable.

With respect to the exclusive jurisdiction exercised by our
courts of equity in matters of (rust, and in those cases where
the principles of substantial justice entitle the party to relief,

but the positive law is silent, it seems impossible to define with
exactness its boundaries, or to enumerate with precision its

various principles. In the course of this work, however, a

variety of instances appear, from which the wisdom of this

branch of equitable jurisdiction will be fully and satisfactorily

established, and to which, at present, it may be sufficient to

refer. Sec particularly tits. Chancery , Fraud, Trust, ike. ike.

The essential difference (says Blacksloue) between law and
equity principally consists in the different modes of adminis-
tering justice in each, in the mode of proof \ the mode of trial,

and the mode of relief. Upon these, and upon two other ac-

cidental grounds of jurisdiction, viz. the true construction of
securities for money lent, and the form or effect of a trust or
second use, hath been principally erected that structure of
jurisprudence which prevails in our courts of equity, and is

inwardly bottomed upon the same substantial foundations as

the system of the courts of common law.

As to the mode of proof, when facts, or their leading circum-
stances, rest only in the knowledge of the party, a court of
equity applies itself to his conscience, and purges him, upon
oath, with regard to the truth of the transaction ; and, that
being once discovered, the judgment is the same in equity as it

would have been at law. But, for want of this discovery at

law, the courts of equity have acquired a concurrent jurisdiction

with every other court in all matters of account 1 Chan. C. 57.
As incident to accounts, they take a concurrent cognizance of
the administration of personal assets, % P. Wms* 145., conse-
quently of debts, legacies, the distribution of the residue, and
the conduct of executors and administrators. 2 Chan. C. \5'2.

As incident to accounts, they also take the concurrent jurisdic-

tion of tithes, and all questions relating thereto; 1 Eq. C. Ab.
307 ; of all dealings in partnership ; 2 Fern. 277 ; and many
other mercantile transactions : and so of baiUffs, receivers,

factors, and agents. Ibid. 638.
From the same fruitful source, the compulsive discovery upon

oath, the courts of equity have acquired a jurisdiction over

almost all matters offraud; 2 Chan. C. 46; all matters in the
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private knowledge of the party, which, though concealed, arc

binding in conscience, and all judgments at law obtained
through such fraud or concealment. And this not by impeach-
ing or reversing the judgment itself, but by prohibiting the

plaintiff' from taking an advantage of a judgment obtained by

suppressing the truth. 3 P. Wms. 148 : Year-book, 22 Ed. 4.

37- p. 21, See tit. Discovery.

The mode of trial is by interrogatories administered to the

witnesses, upon which their depositions are taken in writing,

wherever they happen to reside. If, therefore, the cause

arises in a foreign country, and the witnesses reside upon the

spot ; if in causes arising in Knglaud, the witnesses are abroad,

or shortly to leave the kingdom ; or if the witnesses residing

at home arc aged or iniirm
; any of these cases lays a ground

for a court of equity to grant a commission to examine them,
and (in consequence) to exercise the same jurisdiction which
might have been exercised at law, if the witnesses could pro-

bably attend. See lit. Depositions

With respect to the mode of relief The want of a more
specific remedy than can be obtained in. the courts of law
gives a concurrent jurisdiction to a court of equity in a great
variety of imh's. Tni':v.i:!- v i .

r
.

,
: -y -greemen's, A court of

equity will compel them to be carried into strict execution,

unless where it is improper or impossible ; instead of giving
damages for their non-performance. Eq. Ca. Ab. And
hence a fiction is established, that what ought to be done ghall

be considered as being actually done, and shall relate back to

the time when it ought to have been done originally ; and this

fiction is so closely pursued through all its consequences, that
it necessarily branches out into many rules of jurisprudence,
which form a certain regular system. S P. Wms, 215. A
court of equity will not decree performance of one part of an
agreement, leaving the other parts unperformed. 2 Bligh.
It is discretionary in the court to decree a specific performance.
1 Fes. § Ilea. 527. And the court has no power to alter the con-
tracts of parties, in consequence of a change having occurred not
contemplated at the time. 2 BalL § B.2SS. Of waste, and
other similar injuries, a court of equity takes a concurrent cog-
nizance, in order to prevent them by injunction. 1 CL Hep.
14: 2 Ch. C. 32. If one act of waste is proved, the court will
restrain equitable waste generally. 6 Madd. J 7. Over questions
that may be tried at law, in a great multiplicity of actions, a
court of equity assumes a jurisdiction, to prevent the expence
and vexation of endless litigation and suits. 1 Fern. 308

:

Pre. Ch.26l: I Pr. IIW, 072 : Sira. 404, In various kinds
of fraud it assumes a concurrent jurisdiction, not only for the
sake of a discovery, but of a more extensive and specific relief.

2 P. IV)m. 156. as by setting aside fraudulent deeds, decreeing
re- conveyances, or directing an absolute conveyance merely to
stand as a security ; I Fern, 32 : 1 P. Wms. 23() : 1 Vcrn. 237 :

2 Fern. 84 ; and thus, lastly, for the sake of a more beneficial
and complete relief, by decreeing a sale of lands, a court of
equity holds plea of all debts, incumbrances, and charges that
may effect it, or issue thereout. 1 Eq. Ca. Ah. 337. In cases
the most unfavourable to equitable relief, wherein any diffi-

culties embarrass the legal remedy, courts of equity will inter-
pose. 13 Price, 721. And courts of equity have a jurisdiction
to try matters of fact, without directing an issue. 3 Fes.

# Bca. 42: 4 Dow, 318.
As to the construction of securities for money lent; when

courts of equity held the penalty of a bond to be the form, and
that in substance it was only as a pledge to secure the repay-
ment of the sum bona fide advanced, with a proper compensa-
tion for the use, they laid the foundatk n of a regular series of
determinations which have settled the doctrine of personal
pledges or securities, and are equally applicable to mortgages
of real property. The mortgagor continues owner of the land,
the mortgagee of the money lent upon it: but this ownership
Li mutually transferred, and the mortgagor is barred from
redemption, if, when called upon by the mortgagee, he does
not redeem within a time limited by the court ; or he may,

when out of possession, be barred, by length of time, by anaW
to the statute of limitations. See also tits. Bond, Morf™Zl
Penally.

The form of a Trust, or second use, gives the courts of
equity an exclusive jurisdiction, as to the subject-matter of all
settlements and devises in that form, and of all the long terms
created in the present complicated mode of conveyanting
This is a very ample source of jurisdiction: but the" trust is

governed by very nearly the same rules as would govern the
estate in a court of law, if no trustee was interposed ^ P

ms. 645. 66*8
, 9* And by a regular positive svstem esta-

blished in the courts of equity, the doctrine of trusts is now
reduced to as great a certainty as that of legal estates in the
courts of common law. See 3 Comm. 436—440.

The statute 1 W. 4. c. 36. (1830) » for altering and amend-
ing the laws regarding commitments by courts of equity for
contempt, and the taking bills pro confesso'' comprises five

principal objects of great importance to the administration of
justice in these courts. 1. The enlarging their powers and
authorities. 2. Shortening the process in cases of contempt.
S. Preventing a long and continued imprisonment 4. Afford-*

ing assistance and relief to poor or ignorant parties. 5. Pre,
venting obstinate parties from impeding the course of jus-
tice, by refusal to comply with the decrees or orders of the
court.

Previous to this act courts of equity could act only in per-
sonam and not in rem: when, therefore, a bill was filed, or a
suit instituted, and a party defendant refused to appear, a court

of equity had no power but to order that he should be com-
mitted to prison ; from prison the defendant was brought up
to the bar of the court, and ordered to enter an appearance; if

he then refused, the court entered an appearance for him. So
if a defendant refused to put in an answer, all the court could

do was to commit him to prison* and take the bill pro confesso.

It had no power to compel him to execute the act, for the non-

!

appearance of which he stood committed.
With regard to process; if a party were committed to

prison for refusing to obey the orders' of the court, he was
brought into court, first by writ of habeas corpus, where he
was told what he wras to do* and if he refused, he was remanded
to prison: the second time lie was brought up by an alias hub.

corp. and the same scene was performed, if he persisted in his

refusal: the third time he was brought up by a pluries alias

hab. corp., and after the same forms had been again gone

through, he was again remanded to prison,- if he continued

obstinate, the fourth and last time he was brought up by a

writ of alias pluries alias hab. corp. ; and then, if he still

persisted in his refusal, the bill was taken against him, pro

confesso. This practice was quite of* course, till at last it became
very much abused, the party, in many instances, never in fact

being warned or admonished at alb There were many causes

which prevented parties from putting in their avowals within

the times prescribed by the rules of^the court; and yet from

whatever cause the party might neglect to answer, he might

be taken up upon an attachment for contempt, and lodged in

gaol, without there being any obligation upon the person

sending him there ever after to take the slightest notice of

hi in. In all such cases there was no power to discharge the

defendant from prison ; nor indeed was there any such power

even after the object of imprisonment was accomplished, by the

bill being taken pro confesso. The consequence of this system

was, that in the prisons there were always persons committed

for such contempt
; many of them were originally sent to gaol in

consequence of their poverty and ignorance, and some of them,

when at last mercifully discharged, had been in confinement for

twenty or thirty years; and what was still worse, no effectual

provision existed in favour of the poor or ignorant, although

they might be willing to obey the law, and conform to the

rules of the court.

Another consequence of this system wTas, that men were

taught to do injustice by the very measures intended to prevent
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it. They voluntarily remained in prison ; some to avoid exe-
cuting deeds and rendering accounts, whereby they escaped the
penalty of their neglect or refusal while honest suitors were
defrauded of their just rights; others were content to submit to
the inconvenience of a gaol, though rich enough, and competent
at any tune to obtain their release, through mere obstinacy,
or a desire to live riotously upon the assets of their creditors;
and many held lucrative appointments in the prison which they
were unwilling to resign.

The provisions of the I W. 4. c. 36. are intended to remedy
all these inconveniences, for which purpose the act recites and
sanctions twenty rules and regulations which are to be adopted
by the Court of Chancery, and also, with the exception of the
first four, by the Court of Exchequer. The effect of these
rules is thus slated in Jemmett's Edit, of the Acts, relating
to the administration of justice in courts of equity, passed in
18.30.

I. The process of the courts is materially shortened by the
first five rules ; power is given to the courts to enter an appear-
ance for every person who will not enter one within a reason-
able period ; and when the appearance is entered, the gaoler
must discharge the party from custody. 2. Wherever a poor
man is unable to discharge the expenses of a suit, he will be
immediately brought to the bar of the court, and if upon
enquiry his allegation proves true, relief will be immediately
given, by putting in the answer for him without expence, by
not requiring office copies to be taken by him, and bv allowing
gaolers to take the answers and affidavits. Relief is also
extended in all cases to persons of unsound mind* 3. There
is no instance in which the imprisonment of a party in con-
tempt can be prolonged under this act beyond the purpose
for which it is imposed, without a special "application to the
court, and notice of such application to the party imprisoned.
4. Whenever a party omits to apply for his discharge, the court
may discharge him from his contempt ami from custody, and
pay the costs of the contempt out of any funds belonging to
him, over which the court may have power, or make them
costs in the cause against him, or may discharge him from the
Contempt, and leave him in custody for the costs, which mav be
cleared, if he be insolvent, under the insolvent acts. 7 G. 4-.

c. 57: I W. 4. c. 38. In order to prevent instances of future
oppression or neglected imprisonment, provision is made that
four times in the year one of the masters in Chancery shall
visit the Fleet prison, and examine the prisoners confined there
for contempt, and report his opinion to the court, giving a
representation of the cases which require relief ; upou\vhieh a
solicitor and counsel are to be assigned to them, and the
questions in which they are at issue with other parties brought
to as speedy a decision as possible, and with the utmost conve-
nience and facility to the prisoners. 5. The provisions in

10 and 11 of the act relating to cases where a defendant
refuses or neglects to answer within a certain time are of im-
portance to the suitor, and particularly call for the attention of
the practitioner. & Whenever a party is ordered to execute
a deed, and refuses to comply, the court is authorised to exe-
cute it for him, instead of con fining him for the remainder of
his life.

By the 2 and 3 W. 4. c. 58. the provisions of the above act
are extended, and the Courts of Chancery and Exchequer are
empowered in all cases of contempt, besides those thereby pro-
vided for, to discharge persons committed from their contempt,
except as to the costs thereof ; for which costs thev shall remain
in custody, but may be relieved under the insolvent acts.

In the 2 and 3 IV. 4. c. 111. an act was passed for abolishing
certain sinecure offices connected with the Court of Chancerv.
And by 3 and 4 Hr

. 4. c. 84. and 3 and 4 W. 4. i\ <n. pro-
vision was made for the performance of the duties of some of
the offices which had been abolished, and for regulating the
proceedings and practice of the court. Under the two latter
acts considerable changes have been introduced, and more are
intended to be effected in the number and duties of the officers
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of the courts of equity upon the deaths of the present pos-
sessors.

By § 10. of the last-mentioned act any person may take
an office copy of so much only of any decree, &c as he mav
reqinre; and unless the court otherwise direct, no recitals
shall be introduced in any decree or order, but the plead-
ings, petition, &c. on which the same are founded shall
be merely referred to; and the lord chancellor, with the
master of the rolls and vice chancellor, or one of them mav
make such regulations as to the form of such decrees and
orders as he may deem necessary.
And by § 22. the lord chancellor, with the advice of the

master of the rolls and the vice chancellor, or one of them,
is empowered to make rules for simplifying and settling the
practice of the court.

By 7 and g 4. c 2 Q. § 2L stealing, or taking awav for a
fraudulent purpose, or obliterating, destroying or injuring,
any bill, answer, interrogatory, deposition/order, affidavit, or
decree, or any original document belonging to any court of
equity, is made a misdemeanor, and punishable bv transporta-
tion, &c. "

r

EQUITY OF REDEMPTION, on mortgages. If where
money is due on a mortgage, the mortgagee is desirous to bar
the equity of redemption, he may oblige the mortgagor either
to pay the money, or to be foreclosed of his equity; which is
done by proceedings in the Court of Chancery. But the
Chancery cannot shorten the time of payment of the mortgage
money, where it is limited by express covenant, though it
may lengthen it

;
and then upon non-payment, the practice is

to foreclose the equity of redemption of the mort"a<*or.
2 Vint, 364.

b G

To foreclose the Equity, a bill in Chancery is exhibited; to
which an answer is put in, and a decree being obtained, a
master in Chancery is to certify what is clue for principal,
interest, and costs, which is to be paid at a time prefixed hy the
decree, whereupon the premises are to be re-conveyed to the
mortgagor; or, in default of pavment, the mortgagor is ordered
to be foreclosed from all equity of redemption, and to convey
the premises absolutely to the mortgagee.

If the condition of a mortgage is, that the mortgagor only
should redeem during life, or that he and the heirs of his body
shall do it ; yet the general heir shall have the equity of
redemption, for if the principal and interest be ollered, the land
is free. 1 Fern. $9 190. And it is held, a man may also
redeem though a bond be conditioned, that if the moncv be not
paid at such a time, then, for a further sum, the mortgagee shall
have the land absolutely, as a purchaser, &c. Ibid. 488 See
at large this Diet, tit. Mortgage,
EQUIVALENT. Commissioners are appointed bv statute

to examine and state the debts due to Scotland on the Union
by way of equivalent; and provision is made for pavment of
the same by a yearly annuity, &c. Stat. 5 G. 1. c. 20 See
tit. Scotland*

EQVVS COOPERTUS. A horse equipped with saddle
and furniture Juq. Hi Ed. 1.

1.HAST1 ANS. A sect of religionists named from Erasing
a German physician m the sixteenth centtirv

; composed in
England chiefly of common lawyers, under the guidance of*w™. I he denomination is used in the present age i«mo-
rantly, and therefore indefinitely. A modern author states
their fundamental principle to be—" That in a commonwealth
Unvernment] where the magistrate professes Christianity it
is not convenient that offences against religion and morality
should be punished by the censures of the church, especially bv
excommunication." The same author adds^" The ecclesias-
tical constitution of England is nearly Erastian in theory, and
almost wholly so in practice. Everv sentence of the spiritual
judge is liable to be reversed by a civil tribunal ; the Court of
Delegates, by virtue of the king's supremacy in all causes, and
particularly what is called church discipline, or the censures of
ecclesiastical governors for offences, have gone so much into

3 L
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disuse, and what remains is so contemptible, that I believe

every one, except those who derive a little profit from it,

would require its abolition." Hallams Hist, of England, from

Hen. I'll, to Geo. II. See this Diet, tits. Courts (Ecclesi-

astical) , Excommunica tion.

ERECTION of lands into a Barony, Earldom, &c. See

tit. Peers.

ERIACH. By the Irish Brchon law, in case of murder,

the brehon or judge compounded between the murderer and

the friends of the deceased who prosecuted, by causing the

malefactor to give unto them, or to the child or WTife of him

that was slain, a recompencc, which was called an criach.

4 Comm. 313. See Weregild.

ERMINE, or ERMINAGE STREET. See Wailing

Street.

ERMINS, from the Fr. ermine.] A fur of great value,

much used in robes of state. See tit. Customs,

ERN. The names of places ending in em are said to imply

a melancholy situation; from the Sax. Em. i. e. Locus Secrctus.

ERNES. The loose scattered ears of corn that are left on

the ground, after the binding or cocking of it : it is derived

from the old Teutonic Ernde, Harvest ; Ernden, to cut or

mow corn : hence to em is, in some places, to glean. Kennel's

Glos.

ERRANT, Itinerant.*] Is applied to justices of the circuit,

and bailiffs at large, &c. See Eyre.

ERRATIC UM. A waif, or stray ; an erring, or wandering

beast. Constit. Norman, A. D. 1080.

ERROR, Fr. Erreur.]

Signifies something wrong in pleading or process, &c. where-

upon a writ is brought for remedy thereof, called a tvrk of
error; in Latin, de errore corrigendo.

A writ of error is an original writ issuing out of the Court

of Chancery in the nature, as well of a certiorari to remove a

record from an inferior to a superior court (except in the case

of error coram nobis), as of a commission to the judges of such

superior court, by which they are authorised to examine the

record, upon which a judgment was given in the inferior court,

and, on such examination, to affirm or reverse the same,

according to law. JenL Rep. 25: 2 Inst. 40: Yelv. 220:

Hardrv. 340. But yet if, by the writ of error, the plain tiff

therein may recover, or be restored to any thing, it may be

released by the name of an action. Co. Lit. 288. b. See post,

Div. V. There is also a writ of error to reverse a fine, and

which must be prosecuted within twenty years, by stat. 1 0 and

11 W. S. c. 14.

A writ of error to some superior court of appeal is the prin-

cipal method of redress for erroneous judgments in the kings

courts of record, having power to hold plea of debt or trespass

above 40.?.—It lies for some supposed mistake in the proceed-

ings of such court ; for, to amend errors in a base court, not of

record, a writ of false judgment lies. Finch, L. 484. The
writ of error only lies upon matter of law, arising on the face

of the proceedings; so that no evidence is required to sub-

stantiate or support it, there being no method of reversing an

error in the determination of facts, but by an attaint or a new
trial, to correct the mistakes of the former verdict. See Bro.

P. C. 8vo. ed. 515.

Formerly suitors wTcre much perplexed by writs of error

brought upon very slight and trivial grounds ; as mis-spellings,

and other mistakes of the clerks, all which are now effectual!}'

helped by the statutes of amendment and jeofails; and parti-

cularly by stat. 5 G. 1. c. 13, it is enacted, that all writs of

error, wherein there shall be any variance from the original

record, or other defect, may be amended by the court, and

made agreeable to the record : and where any verdict hath been

given in any action, suit, &c. in any of the courts at West-

minster, or other court of record, the judgment thereon shall

not be stayed or reversed for any defect or fault in form or

substance in any bill, writ, &c, or for yariance in any such

writs from the declaration and other proceedings; but this
statute not to extend to any appeal of felony or process, on
indictment, information, and appeal. Such writ of error to be
brought and prosecuted with effect within twenty years, by
stat. 10 and 11 W. 3. c. 14.—Stat. 16 and 17 Car. 2. c. 8.

enacts, that in all actions, real, personal, or mixed, the death of
either party between verdict and judgment shall not he
alleged for error. By stat. 25 G. 3. c. 80. imposing a stamp
duty on warrants of attorney, it is provided, that no action

shall be stayed, nor any judgment, sentence, &c. reversed, by
reason of omission or defect in the entering, or filing of record

the memorandum or minute directed* By these and other

statutes, all trifling exceptions are so thoroughly guarded
against, that writs of error cannot now be maintained but

for some material mistake assigned. See tits. Amendment^
Judgment.

If a writ of error be brought to reverse any judgment ofan in-

ferior court of record, where the damages are less than 10/. (since

extended to 20/. by 7 and 8 G. 4. c. 71. § 6.) : or if it is brought

to reverse the judgment of any superior court after verdict, he

that brings the writ, or that is plainthT in error, must (except

in some peculiar cases) find substantial bail ; to prevent delays

by frivolous pretences of appeal : and for securing payment of

costs and damages. See tit. Costs. And as to bail in such

cases, see stats. 3 Jac. 1. c.8: 13 Car. 2. si. 2, c. 2 : l6and 17

Car. 2. c.8: 19 G. 3. c. 70.

The scat, 3 Jac. I.e. 8. only contemplates the case of a de-

fendant below becoming plaintiff above in a writ of error: a

party who is plaintiff both above and below need not give bail

in error. 1 D. $ R. 184. By 6 G. 4. c. 96- § 1- (Sir Robert

Peel's act) for preventing delay to creditors by frivolous writs

of error, it is enacted, that on any judgment in any personal

action, execution shall not be stayed or delayed by writ of

error or supersedeas thereon, wuthout the special order of the

court, or some judge thereof, unless a recognizance, according

to the statute 3 James I. c. 8. is first acknowledged in court.

Under the former acts bail on writs of error was only necessary

(after judgment by default) in actions on specialties or specific

contracts. But by this important act bail in error is required

in all cases after judgment by default as well as after verdict,

unless otherwise ordered by the court orjudge, a provision which

has mainly suppressed frivolous writs of error for mere delay*

A writ of error lies from the inferior courts of record in

England into the King's Bench, and not into the Common

Pleas. Finch, L> 480 ; By. 250. And before stat. 23 G. 3.

c. 28. it lay from the King's Bench in Ireland to the King's

Bench in England. It likewise might be brought from the

Common Pleas at Westminster to the King's Bench, and then

from the King's Bench the cause was removable to the House

of Lords. From proceedings on the law side of the Exchequer,

a writ of error lay into the Court of Exchequer Chamber,

before the lord chancellor, lord treasurer, and the judges of

K. B, and C. P. and from thence it lay to the House of Peers.

From proceedings in K. B, in debt, detinue, covenant, account,

case, ejectment, or trespass, originally begun there by bill

(except where the king was a party), it lay to the Exchequer

Chamber, before the justices of C. P. and barons of the

Exchequer; and from thence also to the House of Lord*.

Slat. 27 Eliz. c. 8.—But where the proceedings in ^ Bt<
^

not first commence therein by bill, but by original writ sued

out of Chancery, this took the case out of the general rule laid

down by the statute ; so that the writ of error then lay without

any intermediate stage of appeal, directly to the House of

Lords, the dernier resort for the ultimate decision of every civil

action. 1 Ro. Rep, 204: 1 Sid. 424: 1 Saund. S4S: Carih*

180 : Comb. 295. But now by 1 W. 4. c. 70. § 8. the writ ot

error on any judgments of the King's Bench, Common Fleas,

or Exchequer, is returnable only before the judges, or judges

and barons, as the case may be, of the two other courts m the

Exchequer Chamber, and from thence no writ of error lies

except to the House of Lords. By this act the several statutes
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relating to writs of error upon judgments in the Exchequer
seem to be virtually repealed. The king, however, not being
mentioned in the act, may stfll bring a writ of error in parlia-

ment in the first instance- Each court of appeal, in their respec-

tive stages, may, upon hearing the matter of law in which the
error is assigned, reverse or affirm the judgment of the inferior

courts ; but none of them are final, save only the House of
Peers, to whose judicial decisions all other tribunals must
therefore submit, and conform their own. See 3 Comm.
406—41 1,

In criminal cases also, judgments may he reversed by writ
of error; which lies from all inferior criminal jurisdictions to

the Court of K, B. and from K. 13, to the House of Peers. It

may be brought for notorious mistakes in the judgment or
other parts of the record ; as where a man is found guilty of
perjury, and receives the judgment of felony, or for other less

palpable errors, such as any irregularity, omission, or want of
form, in the process of outlawry or proclamations. The want
of a proper addition to the defendant's name; not propessly

naming the sheriff, or other officer of the court, or not duly
describing where his county-court was held

; laying an offence
committed in the time of the late king, to be done against the
peace of the present ; and many other similar mistakes, were
formerly sufficient grounds for a writ of error : but defects of

this nature are now cured by the 7 G. 4. c. 64. § 19, 20, 21.
See tits. Outlawry^ Indictment, &e.

Writs of error to reverse judgments in cases of misdemeanors
are not to be allowed of course, but on sufficient probable cause
shown to the attorney-general; and then they are understood to

be grantable of common right, el ex debitojustitice. But writs of
error to reverse attainders in capital cases are allowed only ex
gratia, and not without express warrant under the king's sign

manual, or at least by the consent of the attorney-general.

1 Fern. 170, 5: Burr. 2250. These can rarely be brought bv
the party himself, especially where he is attainted for an offence

against the state ; they may, however, be brought by his heir

or executor after his death, but not by any other party.

2 Hawk. c. 50. §11. But the easier and more effectual way
is, to reverse such attainder by act of parliament. See tits.

Attainder, Judgment.
Having said thus much generally, we may now proceed

particularly to inquire,

I. 1. By wham, against whom; and 2. At what time this

Writ may be brought.

II. I. In what Cases it will He; and 2. How it is to be
brought.

III. In what Court it is to be brought.

IV, 1. /I hen and how Errors are to be assigned; 2. What
m<

ijf
be assigned for Error.

V, What Defence may be made by a Defendant in Error.
VI. Of the Judgment on a Writ of Error ; and oj the abate-

ment of] and quashing the Writ, tyc
VII. Of Interest and Costs.

I, 1. By whom, against whom.—Any person damnified by
error in record, or that may be supposed to be injured by it,

may bring a writ of error to reverse it, whether he be a party
or no. And where there are several defendants, if one of them
release the errors, he may he summoned and severed, and the

others may reverse the judgment. 6* Hep. 2ii: Hob. 72.

This writ is demandable of right, and should be awarded ca

debito just it;a r

, and therefore the court will require a very

strong case to supersede it. 9 Price, 606.

Judgment against two, one brought a writ of error, and held

it should be quashed with costs ; that it could not he amended,
and that if the other party would not join, the defendant who
chose to bring a writ of error must proceed by summons
and severance. Hardw. 135, }36: Burr. Rep. 1789 : and see

1 Hlis. 88: Loft. 652.

Where a judgment is against several, any of them may bring

a writ of error, but it must he in the names of all, otherwise
the court will quash it. 2 T. R. 738: S Burr. 1789: 1 Wits.
88. And where one of the parties is dead, he must be men-
tioned in the writ, and his death stated, though the writ may
be brought by the survivors. 1 Sir. 233.

Defendants having agreed under a consolidation rule not to

bring any writ of error, cannot do so, though there be manifest
error in the record. 1 II. Blachst. 21.

No person can reverse a thing for error, unless the error be
to his prejudice. 5 Rep. 38. One in remainder may have
writ of error upon judgment given against tenant in tail.

But he in reversion or remainder shall not have writ of error
m the life-time of tenant for life, on judgment given against

such tenant, because thev cannot be parties grieved in his time.

2 Nets. Abr. 712.
No person can bring a writ of error to reverse a judgment

who was not party or privy to the record, or who was not
injured by the judgment, and therefore to receive advantage
by the reversal thereof. 1 Rot. Ab. 747 : Dyer, 90.

So a writ of error does not lie against any but him who is

party or privy to the first judgment, his heirs, executors, or

administrators. 1 RoL Ab* 74? : Dyer^ QO.

And therefore, on a judgment for recovery of land, the writ
must be brought against him who was party to the judgment,
although he had nothing in the land, and not against the
tenant; and on such writ the judgment may be reversed; but
there must go a scirefacias against all the tertenants. 1 RoL
Ab. 7^9 : 1 Rol. Rep. 302.

Upon this rule, that none shall have a writ of error to
reverse a judgment, but he who is privy to, or hath some pre-
judice thereby, it hath been resolved, that if one hath lands
on the part of his mother, and loseth them by erroneous
judgment, and dies, the heir of the part of the mother shall

have the writ of error. 1 Leon. 26l : 2 Sid. 56\ See Owen,
68 : Godb t 377.

So the younger son, when entitled to the land by the cus-
tom of Borough English, shall bring the writ of error, and not
the heir at common law : for this remedy descends with the
laud. Owen, 68; 1 Leon, 26 1 : 4 Leon, 5.

So if there be an erroneous judgment in the case of
tenant in tail-femalej the issue female, and not the son, shall
bring a writ of error. Dyer, 00: 1 Lam. 2(h : 1 RoL Ab. 747.
So if a man settles land to the use of himself and the heirs

of Ins body, the remainder to his own right heirs, and dies
leaving issue only a daughter, who levies a fine, and dies
without issue, and J. S. brings a writ of error as cousin and
collateral heir of the daughter, yet he shall never reverse the
fine; for there could no right descend to him from the
daughter, because she had but an estate-tail, which determined
by her death without issue; and it does not appear that the
remainder in fee was in the daughter as right heir, wherefore
J. S, shall not reverse the fine, quia de non apparentibus et non
ex is!en tibus cadem est ratio, especially in a court of judicature,
where the judges can take notice of nothing that does not come
judicially before them, and appear in the pleading. Dyci'j 80:
Cro. h'Jiz. 469 : 3 Lev. 36.

If there be several parties to an erroneous fine, they shall all

join with the party that is to enjoy the land, though they
themselves can have nothing; and this is said to be necessary
only by way of conformity, 1 RoL Ab. 747 : Dyer, 89.

But if tenant for life, and he in remainder in fee (being
an infant), join in a fine, the infant alone may bring error for
the error in respect of the person of the infant, which is the
cause of the action, for him, and for no other. 1 Leon. 3] :

Cro. Eiiz. 115.

A writ of error may be brought by him that is made party
by the law^ though he was not originally party to the suit, as
he who comes in as a vouchee. 1 Roll. Ab. 748, 755.

If there be judgment against the principal, and also judg-
ment against the bail, the principal cannot have error on the
judgment against the bail ; 2 Leon. 4 : Cro, Car. 408 : Id. 481 ;

3i,2
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or the bail on the judgment against the principal ; Cro t Car,

4:0$: 1 Lev* 137; neither can they join in a writ of error;

Cro. Car. 300, 384, 408 : Hob. 72 ; because the judgments

are several, and affect distinct persons, Cro. Car. 481 : Style*

174: Carth. 447-

A writ of error is usually brought by the party against

whom the judgment is given ; but a plain tiff may bring error to

reverse his own judgment* if he be dissatisfied with it* in order

that he may be enabled to bring a new action. 3 Burr.

1772.

If a man is indicted for felony, and thereupon a capias- and

exigent are awarded, but he dies before attainder, his admi-

nistrators may have error upon this award of the exigent,

because by the award of the exigent, his goods were forfeited ;

and this is ad grave damman, &c. though the principal judg-

ment can never be given. 11 Co. 41 b.

2. At what lime this writ may be brought.— It was formerly

holden that a writ of error could not be brought before the

judgment given; and if it bore teste before, it was no super*

sedeas, for the words of the writ are, Si judicium redditum, sit,

&c. 1 RoL Ah. 749. But it seems now agreed, that a writ

of error that bears teste before the judgment is good; and this

is the usual course for preventing and superseding execution

:

but the judgment must be given before the return of the

Writ. March, 140: 1 Vent. 255: Moor, 46 1 : 3 Keb. 308:

1 Vent. 96 : Latch 1 33 ; and see 1 Term Rep. 279, and New
Rep. C. P. I 2{)S.

But a writ of error, that bears teste before any plaint entered,

is not good, March y
140.

So where the defendant, upon an indictment of barratry,

brought a writ of error bearing teste before the assise : it was

disallowed ; because, if such practice should obtain, it would

disappoint all proceedings there. 1 Vent. 255 : 3 Keb. 308.

The allowance of a wTrit of error may be served before the

plaintiff is entitled to sign final judgment. 2 B. P. 137-

But the allowance of the writ of error, previous to the judg-

ment being signed, is an irregularity permitted for the con-

venience of the party : for the judgment in the action is the

true foundation of the writ of error. 2 B. P. 479.

The Court of K. B. will not infer that a writ of error was

sued out for delay, because it was sued out before linal judg-

ment signed. And though it should be made returnable

before final judgment, it wTiti. still operate as a supersedeas upon

the judgment, which, when signed in the same term, relates

back to the first day thereof. 5 East's Rep. 1 45.

It is not necessary that there should be fifteen days between

the teste and return of the writ. 4 B. § C. 1 1 ft. And sec

6 D. § R. 174. Nor that the teste should be on a seal day.

1 A7
, R. 29S.

A writ of error cannot be brought after twenty years.

Hardtv. 345. (10 and 11 W. 3. c. 14.) It may be returnable

at any time in the term of which judgment is given; 2 Sid.

104 : 1 Str. 632 ; but not before it. 1 Vent. 96'
: Latch. 136.

The statute of limitations must be pleaded to a writ of error,

as well as to an original action. Hardw. 346. See Limitation

of Actions ; Recovery.

II, 1, In ivhat cases it will lie.—No writ of error will lie of

any judgment that is not given in a court of record ; nor of a

judgment given in an inferior court, as the county-court, &c,

Co. Lit. 288 b. Nor of a decree or sentence in Chancery

proceeding according to equity. 37 H. 6: Bro. Error. 90

:

J RoL Ab. 744. But of a judgment given in the limited Court

of Chancery, called the Petty Bag, which proceeds according

to the Common Law, and holds plea of scire Jacias for repeal

of the king's letters patent, &c. a writ of error lies in B. II.

1 RoL Ab. 744: Dyer, 315: 4 Inst. 80: Plow. 393.

The Court of B. R. having allowed the sufficiency of a

return to a writ of mandamus, and therefore refused to grant a
peremptory writ, the party applying brought his writ of error

in Parliament. Held that no writ of error lay in this case, it

being merely an award of the court, and not a strict formal
judgment. 3 Bro. P. C. (8vo. ed.) 505.

The Court of C. P, have held, that, though writ of error

may lie on a judgment of nonsuit, yet the Court will, on mo-
tion to take out execution, grant it, as such writ of error must
be evidently merely for the purpose of delay and vexation

1 //. Black Rep. 432.

Writ of error cannot be brought on any record which is not

a judgment 1 Salk. 145, Nor upon any interlocutory judg-
ment. 6 East's Rep. 333.

Nor upon a judgment of respondeat ouster, on a plea to the

jurisdiction. 2 Ti'dd. Prac. 1 195-

It is no cause of error that there is a misnomer of the

Christian name of one of the defendants below in the warrants

of attorney. 6 Moore, 135. Nor the omission of the Christian

name of one of the defendants on the postea. 8 Moore, 297

:

& C. 1 Ring. 314.

The misfinding of the jury is not error ; the remedy in such

case is applying for a new trial. 3 Bro. P. C. 515.

It is error of the jury, on a writ of enquiry, to assess more

damages than are laid in the declaration, and judgment is

entered for such damages. 2 W. Black. 1300.

In prohibition a writ of error does not lie from K. B. to the

Exchequer Chamber. 5 B $ C. 765.

By the practice of the Court of Common Pleas, a defendant

coming in by capias utlagaium the same term in which an

exigent is returnable, may avoid the outlawry without a writ

of "error, by showing that he sued a supersedeas out of the

same court, and delivered it to the sheriff before the quinto

exact us, &c. ; or by showing any other matter apparent on

record, which makes the outlawry erroneous, as the want of an

originalj or the omission of process^ or want of form in a writ

of proclamation , &c. or a return by a person appearing not to

be sheriff, or a variance between the original and exigent, or

other process, or the want of such addition as is required by

st. I H. 5. c> 5: 2 Hawk. P. C. 659—651: 1 Rot, Ah,

742, 3. And see st. 5 Eliz. c. 23. § 13, 14.

If one be attainted upon an erroneous indictment, he can-

not be relieved but by writ of error, for the judgment being

quod suspendata r, &e. which is the judgment of law due for

the offence, it must be presumed to have been given for that

he was guilty of the offence ; but if judgment of acquittal is

given upon such indictment, the king need bring no writ of

error ; but the offender may be newly indicted, for the judg-

ment being quod cat sine die, &c. may be given as well for the

insufficiency of the indictment, as for the party's innocence.

3 Inst. 21 4.

Also any judgment whatsoever, given by persons who had

no good commission to proceed against the person condemned,

may be falsified, by showing the special matter, without writ

of error, because it is void ; as where a commission authorises

to proceed on an indictment taken before A. B. C and twelve

others, and by colour thereof the commissioners proceed on an

indictment taken before eight persons only. 1 Inst. 231

,

2 Hawk. P. C. 459.

If one is attainted of felony, and after, by relation of a

general pardon, the felony is pardoned, he shall be discharged,

for he hath no remedy by writ of error to reverse the attainder.

6 Co. 5. a.

On error brought on a judgment of conviction for felonv at

the sessions, the Court will only look to the record of conviction,

although the justices return also the record of a former acquit-

tal. 1 Maule $ SeL Rep. 1 83.

Wherever a new jurisdiction is erected by act of parliament,

and the court or judge, that exercises this jurisdiction, acts as

a court or judge of record, according to the course of the Com-

mon Law, a writ of error lies on their judgments ;
but

.J?

herc

they act in a summary method, or in a new course Merent

from the Common Law, there a writ of error lies not, but a

certiorari. 1 Salk. 263. See tit. Certiorari. .

2. How it is to be brought.—Error in the King's Bench is
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thus prosecuted : the cursitor of the county makes out the writ
of error from a precipe, or copy of the declaration left with him

;

which is to be allowed by the clerk of the errors, and a certifi-
cate of the allowance of the writ must be served on the attorney
of the defendant in error. Formerly the proceedings were by
scire facias ad audiendum errorcs against the plaintiff in the
action, wherein judgment was obtained; and the writ of error
being received by the sheriff to whom directed, he was to give
notice to the- plaintiff in error to shew cause why execution
should not be on the judgment, and make a return to that
purpose

J then a rule was to be given with the clerk of the
rules, for the plaintiff in error to assign his errors by such
a day, which if he did not do before the rule was out, the
plaintiff in the original action might take out execution
against him* But these steps are no longer necessary to compel
an assignment of errors. See post, I V.
Two tilings are requisite to make a writ of error a super-

sedeas of execution ; viz. the allowance, (i e. the delivery of
the writ to the clerk of tlic errors;) and putting in bail. If
the writ of error be allowed before judgment, the time for
putting in bail, four days, runs from the judgment; if after
judgment, from the time of the allowance. 1 B. $ P. 478.

By § 83. of the general rules made in H. T. 2 W. 4. it was
declared a writ of error should be a supersedeas from the time
of the allowance. But by one of the rules of H. T. 4 JF. 4.
no writ of error shall be a supersedeas of execution until
service of the notice of the allowance thereof, containing a
statement of some particular ground of error intended to be
argued. Provided that if the error stated in such notice shall
appear to be frivolous, the court or a judge upon summons may
order execution to issue.

In all the courts, if any writ of execution has been in part
actually executed before the allowance of a writ of error, or
before notice, the execution may proceed; Tidd, 1148; but
otherwise not until after default in putting in or perfecting
sufficient bail. 2 Term Hep. 45.

If the plaintiff in error assign errors in the record, then the
defendant must plead in nulla est erratum, and thereupon enter
the cause with the clerk of the papers, for the errors to be
argued; and paper books for the counsel and judges are to be
made out, &c. If some part of the record be not returned, a
certiorari must be prayed to bring it into court ; and if mutters
of fact are alleged in error, as non-age, death of the plaintiff;
&c, a proper plea must be made thereto, and issue thereupon
taken and tried, as in any other issue : but if only matters of
law are assigned, the errors are argued by counsel on both
sides, and the judgment is either reversed or affirmed : and
when judgment is affirmed, the defendant in error may pro-
ceed against the defendant in the action, by taking out execu-
tion on the affinnelur, or bringing action of debt on the
judgment; or he may prosecute the bail by scire facias upon
their recognizance.

When a judgment is reversed or affirmed in the Exchequer-
Chamber, the transcript of the record thereof will be remitted
back to the Court of K. B. to be entered up at the end of the
judgment there: and if such judgment shall be affirmed in the
Exchequer-Chamber, yet a writ of error may be brought
thereupon returnable in parliament.

If you would bring a writ of error in parliament to reverse
a judgment in H. R, there must be a petition to the King for
his warrant, which petition has the allowance of the Attorney-
General, and then the King writes on the top of it Fiat Jus-
litta; whereupon a writ of error is made out by the clerk of
the errors. And then the Lord Chief Justice of B. fi. carries
the record, and a transcript thereof, up to the House of Lords
in full Parliament, and after they are examined there, leaves
the transcript with the Lords, but brings back the record; and
this being done, the attorney for the defendant in error gets
some lord to move that the plaintiff in error may assign his
errors ; but if for the plaintiff) motion is to he made, that upon
his assigning errors, the defendant may appear and make his ;

;
defence, and counsel be heard on both sides : and then, after

;

the judgment is either affirmed or reversed, the clerk of the
parliament remands the transcript of the record into B. It. with
the affirmation or reversal thereof, to be entered upon the
record of the said court, which court, if affirmed, awards
execution, &c. Dyer, 385. See Cowp. 843,

_
A writ of error in parliament is made returnable imme-

diately; or on a prorogation to the next session, and it doth
not determine by a prorogation. But if a parliament is dis-
solved before the errors are heard, it is otherwise. And on
motion, execution hath been granted in B. R. on a judgment
in such a case, the record being never out of the court,
Rai/m. 5 : 2 Nels. Ah. 731.
Where a writ of error was brought in H. R. in the life-time

of Geo. I, but was not argued till after the accession of Geo. 1 1.

when the judgment was affirmed, on a writ of error in parlia-
ment, this judgment was reversed ; it being held that the first

writ of error, the King being sole plaintiff in the cause, was
absolutely abated. This was the case of the Deanerv of
Armagh in Ireland. 3 Bro. P. C. (8vo. ed.) 507.
The party bringing the writ of error is to cause the roll

where the judgment is entered, to be marked with the word
error in the margin, that the other party may have notice on
the record that the writ of error is brought, and this marking
of the roll, on given notice thereof, is as it were a supersedeas
in itself to hinder execution : though a supersedeas is to be
made out, allowed, and left with the sheriff of the county;
and the plaintiff's attorney is not obliged to search the
record, whether writ of error is brought or not ; but may
make out execution upon the judgment, if no supersedeas
be taken forth, or he hath no notice of the writ of error.
Tritu 24 Car. B. R.
On a writ of error of a judgment in the Common Pleas, or

other inferior court, in every adversary suit, the record itself
shall be removed, that it may remain as a precedent and evU
dence of the law in the like cases. I Rol. Ab. 753 : 5 Co. 39-

But in the case of a fine the transcript only is removed, for
fines are only a more solemn acknowledgment or contract of
the parties, and therefore are no memorials of the la\v, and
need only be affirmed or vacated ; if the former, the contract
stands as it was; if the latter, the justices of B. R, may send
for the fine itself, and reverse it, or they may send a writ to
the treasurer and chamberlain to take it off the file; besides,
should the record itself be removed and affirmed, it could not
be ingrossed for want of a chirograpber in B. R. 1 RoL Ah.
752: 1 BendL 51: Dyer, SQ: Godb.2±8: 2 Roil Rep. 233-
F. N. B. 20. Sec tits. Fines of Lands, Recovery.
By the 1 1th of the general' rules made in If. T. 4 )V. 4. no

rule to certify or transcribe the record shall be necessary ; but
the plaintiff' in error shall, within twenty days after the'allow-
ance of the writ of error, get the transcript prepared and
examined with the clerk of the errors of the court in which
the judgment is given, and pay the transcript money to him

;
in default whereof the defendant in error, his executors, or
administrators, shall be at liberty to sign judgment of non
pros. The clerk of errors shall, after payment of the transcript
money, deliver the writ of error when returnable, with the
transcript annexed, to the clerk of the errors of the Court of
Errors.

III. In what Court it h to be brought.—A writ of error is
brought either in the same court in which the judgment was
given, or to which the record has before been removed by a
former writ of error, or in another and superior court.

If upon a judgment in B. Ft there be error in the process or
through the default of the clerks, it shall be reversed in the
same court by writ of error sued there before the same justices
F. A.B. 21 * Poph. 181:1 RoL Ab. 746'.

This writ is called error coram nobis; because the record and
process upon which it is founded are stated in the writ to
remain before us—that is, in the Court of King s Bench ; the
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writ (as is the case with all original writs) running in the

King's name.
So if one is indicted of treason or felony in B. B. or being

indicted elsewhere, the indictment is removed in B. R., and by

process of that court he is erroneously outlawed, and so re-

turned; a writ of error may be brought in B. R. for the

reversal thereof. S Inst. 214.

Also where the error is in fact and not in law, a writ of

error, coram nobis, lies in the same court ; as where the

defendant being under age appeared by attorney. Style, 406 :

5 B. # A. 418. So wThere the plaintiff or defendant was a

married woman at the commencement of the suit ; Roll, Ab.

747: Style, 254, 80; or died before verdict or interlocutory

judgment. 2 Sound. 101.

Error de recordo quod coram ?iobis residet lies in the court of

B. R. for errors in fact in the judgment of the same court ; as

non-age of the parties, &c. which doth not proceed from the

error of the judges ; and this writ is allowed without bail.

Cro. Jac* 254. And errors in fact may be corrected in C. B.

the same term, without this writ, which lies not in the Exche-

quer-Chamber. Ibid, ()20.

Ifjudgment is given in B. R. in civil actions, a writ of error

will not Tie in the same court, only for errors in fact triable by

a jury ; but upon a judgment in criminal cases, error will lie

in B. Ri whether the error be in fact or in law ; though it lies

also in Parliament. S Salk. 147*

Likewise, if a record be removed into the K. B. by writ of

error, which is quashed for insufficiency; Carth. 368; or for

any fault but variance from the record ; I Stn 6*07
: 2 Ld.

Ray. 1408; a writ or error, coram nobis, may be sued out in

that court upon the record so removed, Carth. 36*9, 70.

But if an erroneous judgment be given, and the error lies in

the judgment itself, and not in the process, a writ of error docs

not He in B. R, of such judgment. 1 Roll Ab. 746.

Also if an erroneous judgment in point of law be given

in B. R. upon an indictment in London, a writ of error may
be brought in the same court ; for though in civil cases error

docs not lie in the same court, unless for a matter of fact ; yet

in criminal cases it lies as well for an error in law as fact.

1 Sid. 208.

It is to be observed that no writ of error, for error in fact

can be brought either in the Exchequer Chamber or the House

of Lords. 2 Sannd. 101. a. : 2 Lev. 38 : 1 VenL 207, 208.

The court of parliament is the supreme court, where, an-

ciently, causes of great consequence, as between the Magnates

Regni, were heard and determined : hence the dernier resort

is to the House of Lords, to which a writ of error lies ; and

therefore, if a writ of error be brought of a judgment in the

Kings Bench into the Exchequer-Chamber, and there the

judgment is reversed
;
yet a writ of error lies of such judgment

into parliament, and the Lords may reverse such second judg-

ment. Sho?v. Pari Cas. 24. 110: 1 VenL 334: Raym. 330:

2 Jon. 9U : 2 Lev. 232.

From the King's Bench a writ of error at common law lay

in all cases immediately to the House of Lords, whether upon

judgments in causes originally commenced in the Kings Bench,

or brought there by writ of error. But now a writ of error

upon any judgment (not being the reversal or affirmance of the

judgment of an inferior court ; 2 C. § I. 11.; and not being

a case in which the King is a party) given by this court, must

be made returnable before the judges of the Common Pleas

and the barons of the Exchequer in the Exchequer-Chamber,
and from the judgment thereupon given in the Exchequer-Cham-

ber there is no writ of error except to the House of Lords.

1 W. 4. c. 70. § 8. A writ of error therefore still lies to the

House of Lords ; first, after a reversal or affirmance of a judg-

ment of this court in the Exchequer; secondly, without a

previous writ of error to the Exchequer upon the revcml or

affirmance by the Kings Bench of the judgment of an inferior

court ; and thirdly, where the King is a party. Qui (am

actions do not fall within the exception as to the King.

To the Kings Bench either for error in fact; 1 Chiit
Rep. 3(ig ; or error in law, a writ of error lies from all inferior

courts of record in England (with the exceptions of those in
London and in some other places hereafter noticed), and after

judgment of affirmance or reversal there, a writ of error lies to
the House of Lords.

A writ of error lies in the King's Bench upon a judgment
in a County Palatine. 4 InsL 214. 223; Rol. Ab. 745. But
see as to Durham, 4 Inst. 418.

From the Common Pleas a writ of error lies to the Ex*
chequer-Chamber, before the judges of the Kings Bench and
the barons of the Exchequer, and afterwards to the House of

Lords ; from the law side of the Exchequer to the Exchequer-
Chamber before the judges of the King's Bench and the Com-
mon Pleas, and afterwards to the House of Lords. (1 W. 4.

c. 70. §8.) Also from the law side of the Exchequer in cases

where the King is a party to the Exchequer-Chamber before

the Lord Chancellor and Treasurer, calling to their assistance

the judges of the courts of King's Bench and Common Pleas,

or some of them (31 Ed. 3. c. 12.); and from thence to the

House of Lords (6 A. c. 26. § 12.) ; and from the King's Bench

and Court of Exchequer-Chamber in Ireland also to the House

of Lords. (39 and 40 G. 3. c. 67.)

No writ of error lies in Banco or Banco Regis upon a judg-

ment given within theJive ports; but by custom such judgment

is examinable by bill in nature of a writ of error, coram domino

enstode sen gardiano quinque portum apud curiam sitam de

Shepway. 4 Inst. 224. See tit. Cinque Ports*

If a judgment be given in the court of stannaries of the

Duchy of Cornwall, no writ of error lies upon this in Banco

or Banco Regis , because it hath not been used ; but of this

there may be an appeal to the guardian of the Stannaries, and

from him to the Prince ; and when there is no Prince, to the

Kings Privy Council- 1 Rol Ab. 745. See 4 InsL 230:

2 Danv. Ab. 304.

Upon a judgment given in the Hustings in London, a writ

of error lies at St. Martin's before certain justices; 1 Rol.

, Ab, 745 : 1 Lev. 309 : 2 Saund. 253. S. P. ; and upon a judg-

|

ment of the said justices, a writ of error lies in parliament

See 2 Leon. 107-

On a writ of error from K. B. in Ireland, the proper mode

is to send a writ from this country to the chief justice of that

court, to take the acknowledgment of the seal of the judge of

Nisi Brim 2 Tidd. Prac. § 14.

IV. 1. When and how Errors are to be assigned.—The par-

ties, upon the removal of the record by the writ of error, have

no day in court given to either of them ; so that, formerly, if

the plaintiff in error delayed to sue forth his sci. fac. ad

audiend. errorcs, the defendant had no way to compel him, but

by suing out a scire facias quarc exccittionem non, &c.

But by r, II. of the general rules made in H. T. 4 W. 4. it

is declared, " no rule to allege diminution, nor rule to assign

errors, nor scire facias quare executionem non }
shall be neces-

sary, in order to compel an assignment of errors, but within

eight days after the writ of error, with the transcript annexed,

shall have been delivered to the clerk of the errors of the court

of error, or to the signer of the writs in the King's Bench in

cases of error to that court, or within twenty days after the

allowance of the writ of error in cases of error coram nobis, or

coram vobis, the plaintiff in error shall assign errors ;
andm

failure to assign errors, the defendant in error, his executors

or administrators, shall be entitled to sign judgment of nonpros*

U. 12. " The assignment of errors and subsequent pleadings

thereon shall be delivered to the attorney of the opposite party,

and; riot filed with any officer of the court."

B. 13. "No scire facias ad andiendum errores shall be

,

necessary (unless in case of a change of parties), but the plain-

tiff in error may demand a joinder in error, or plead to tne

assignment of errors ; and the defendant in error, his executors,

or administrators, shall be bound within twenty days after suca
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demand to deliver a joinder or plea, or to demur, otherwise the

judgment shall be reversed/
1

" Provided, that if in any case the time allowed as herein-

before mentioned, for getting the transcript prepared and exa-

mined, for assigning errors, or for delivering a joinder in error,

or plea, or demurrer, shall not have expired before the I Oth of

August in any year, the party entitled to such time shall have

the like time for the same purpose, after the 24th of October,

without reckoning any of the days before the 12th of August/'
" Provided, also, that in all cases such time may be extended

by a judge's order/'
" Provided also, that in all cases of writs of error to reverse

fines and common recoveries, a scirefacias to the terretenants

shall issue as heretofore/'

The manner of assigning errors, according to the ancient

practice, is to put a bill into court, and say in the bill, in hoc

erratum est, &c showing in certain in what things, F. N. B.
20.

2, What may be assigned for Error.—It seems a general rule,

that nothing can be assigned fur error that contradicts the

record ; for the records of the courts of justice being things of

the greatest credit, cannot be questioned but by matters of

equal notoriety with themselves
; wherefore, though the matter

assigned for error should be proved by witnesses of the best

credit, yet the judges would not admit of it. 1 Rol. Ab. 757.
The assignment of error, in omnibus erratum, is not good

;

for the judgment is founded upon the original writ, count,

pleading, issue, process, trial, and so is manifold* Jenk. Cent. 84,

The assigning general errors is to say that the declaration,

&c. is not sufficient in law: and that judgment was given for

the plaintiff where it ought to have been for the defendant

:

and the errors of a judgment are now to be assigned on the

record, to appear with it to the court.

If the plaintiff in error assigns errors in fact, and errors in

law, which are not assignable together, and the defendant in

error pleads in nulla est erratum ; this is a confession of the

error infact , and the judgment must be reversed, for he should

have demurred for the duplicity. Style, 69 : 1 Lev, 76 :

SalL 2t>8 !
0* Mod. 113, 206. For errors of fact and in law

cannot be assigned together, as they are distinct things, and
require different trials. 2 Tidd. Prac. 1226,

Also if an error in fact be well assigned in nullo est erratum
is a confession of it, for the defendant ought to have joined

issue upon it, so as to have it tried by the country. 1 Sid, Q3

:

Rayin. 59. Because, in nullo est erratum is in the nature of a

demurrer, which confesses the fact, if well pleaded, or well

assigned.

But if an error in fact be ill assigned, ill nullo est erratum is

no confession of it ; as if it be assigned, that such a one at

the time of the return of the venire was not sheriff, and the

record be removed into B. R. by certiorari, there in nullo est

erratum is no confession of that error, because the record is not

in court, that being no part of the record, for the plea is in

nullo est erratum in recordo. Cro. Jac. 12, 29. 521 : Raym. 23 1 :

Cro. Car, 421 : 1 Rol. Ab, 758.

So if the plaintiff in error assigns an error in fact, vi». that

the defendant, who was an infant, did not appear by guardian,

but by attorney, and concludes with hoc paratus est verificare,

instead of concluding to the country, as he ought to do, though
the defendant in error pleads in nullo est erratum, yet it shall

not amount to a confession, but shall be taken only for a de~

murrer. Yelv. 58.

Also if an error in fact, that is not assignable, he assigned,

and iw nullo est erratum be pleaded
t
it is no confession; as if it

be assigned, that such a day there was no court of Common
Pleas sitting, because that is against the record, and in such

case hi nullo est erratum is only a demurrer; so if a man
says he did not appear, and the record says he did, in nullo

est erratum is no confession, but a demurrer, because it is

against the record. Cro. Car. 12. 29* 52 : Yelv. 58 : Raym. 231 :

T rent. 252 : 3 Keb. 259 I 1 Lev. 76.
\

s It has been held that an error in fact cannot be assigned in
the Exchequer-Chamber; though, by some authorities, errors

. in fact may be assigned as errors in law. 2 Mod. 194 : 2 Nets.

. Ab. 70S.

,

Errors in law are common or special. Common errors are,

;
that the declaration is insufficient in law to maintain the

:
action, and that the judgment was given for the plaintiff
instead of the defendant, or for the defendant instead of the
plaintiff, in the original action. See 2 Saund. 101 9. Special
errors are, any matter appearing on the face of the record which
shows the judgment to be erroneous. Tidd. 1078.

If one in execution brings error, he ought to assign the
errors in his proper person : and in cases of outlawry for felony,

errors sufficient must be certainly alleged in writing, before
the writ of error is allowed. Jenk. Cent. 165. 179. Where a
recovery is had, and error brought, if the original writ docs not
abate by death, but isabateable only, as by entry into the land
pending the writ, or coverture, acquisition of a dignity, a
partial array returned, aid denied, &c, that should have been
pleaded, and were not : these shall not be assigned for error,

for they are waved. 9 Rep. 47: 21 Hm 6. 29,
An original writ of the same term, in which final judgment

is given, will not warrant that judgment, if it appear upon the
same record, that there have been proceedings of a preceding
term, 1 WMto 181.

Hence it is, that in a wT rit of error to reverse a fine, the
plaintiff cannot assign, that the conusor died before the teste of
the dedimus, because that contradicts the record of the conu^
sance taken by the commissioners, which evidently shows that
the conusor was then alive, because they took his conusance
after they were armed with the commission, and the dedimus

I issued. Dyer, 89 : 1 Rol Ab. 757-
By stat. 20 Car. 2. c. 6. in action real, personal, and mixed,

the death of either party between verdict and judgment shall
not be alleged for error.

The want of a warrant of attorney might formerly be
assigned for special error; but by one of the general rules
made in H, T. 4 IV. 4. and which were to come into opera-
tion in the following Easter Term, no entry shall be made on
record of warrants of attorney to sue or defend.

V. What Defence may be ?nade by a Defendant in Error.—
The defendant may plead either the common joinder in nullo esi

erratum, or a special plea, or may demur.
The common joinder (in nullo est erratum) alleges there is

no error in the record and proceeding, and prays the court to
examine them, and affirm the judgment.

After in nullo est erratum pleaded, the party affirms the
record to be perfect, and he is foreclosed to say there is error
in it : though the court is not restrained from examining into
it. 1 Salic. 270. The judges are not bound to search for errors
in the record which were not assigned; but may if they will

;

and if they find error they ought to reverse the judgment
Jenk. Cent. 159,

Special pleas confess the errors assigned, but avoid them by
other matter. Thus the defendant in error may plead a release
of all errors, or a release of all suits, and these pleas, if found
for him, will for ever bar the plaintiff in error. 1 Rol. Ab. 788.

So where, by a writ of error, the plaintiff shall recover or be
restored to any personal thing, as debt, damage, or the like, a
release of all actions personal is a good plea ; and when land is

to be recovered or restored in a writ of error, a release of
actions real is a good bar ; but where by a writ of error the
plaintiff shall not be restored to any personal or real thing, a
release of all actions real or personal is no bar. Co. Lit. 288, b.

8 Co. 152 : 1 Rol. Ab. 788 2 2 Rol Ab. 405.
Also if a man loses in a real action, and he releases all his

right to the land, and so where there is a fine levied, this shall

bar him of his writ of error ; for no person can bring a writ of
error to reverse a judgment that is not intitled to the land, cVc.

for the courts of law will not turn out the present tenant,
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unless the demandant can make out a clear title ;
possession

always carrying with it the presumption of a good title till the

ri<rht owner appears, 1 Rol Ab. 7*7- 788: Dyer, 90. a:

S^Lco.36: Cro. Eliz. 4f>9 : 1 RoL Ah. 78%. If the tenant,

pending a praecipe against him, aliens in fee, and after judg-

ment is given against him, and he brings a writ of error ; this

feoffment is not any bar to the writ, because he was privy to

the judgment after. 1 lloL Ah. 788: Bridge, 77: 1 Rol

Rep. 306". In a writ of error to reverse a common recovery,

it is no good plea that the plaintiff, pending the writ of error,

hath entered into part, for before the possession was taken

from him, he might have error to reverse the judgment,

though not to have restitution. 1 Lev. 72. See tit. Fine and

Recovery. .

In a sci fac. against a tertenant, he may plead a release ot

error, though he be not privy to the judgment. 9 IL <>• ^8 :

Bra 9. & C , .

But the tertcnants cannot plead in abatement of the writ

of error, but only in bar as a release, &c. in maintenance of

their title, 1 Lev, 72- ^
It is to be observed, that if there be two or more plaintiffs

in error, the release of errors by one of them will not bar the

others. Cro. Eliz. 648, 49 : Cro. Jac, 1 16.

Should the errors be badly assigned, the defendant may

demur; but in most cases the common joinder will answer the

purpose.

VI, Of Ike Judgment in the Wril of Error, and of the abating

and quashing of ike Writ, $c.—A judgment, as being an entire

thing, cannot be reversed in part, and stand good as to other

part^; or be reversed as to one party, and remain good against

the rest : though if there be error in awarding execution, the

execution onlv shall be reversed, and not the judgment.

Hob. 90: Car'th.235. But judgment may be affirmed as to the

recovery of the debt, and reversed as to the damages and costs.

Burr. 2018. Ifjudgment is entered against joint-defendants,

when one of them is'dead, the judgment shall he reversed for

error as to all of them ; for in such case the plaintiff ought to

make a special entry of the death of the party, with nihil ul-

terius versus cum fat, and then taking judgment only against

the others. Hid, 1 19-

A Court of Error ought to give the same judgment upon

reversal, which the court below ought to have given.

1 Anst. 178.

The Court of Exchequer-Chamber have not any authority,

but to reverse or affirm the judgment, &c, for they cannot

make execution. Cro. Eliz. 108. But where judgment is given

for the defendant, and the plaintiff brings a writ of error ; if

the judgment is reversed, the court which reverses the judg-

ment shall give judgment for the plaintiff as the Other court

ought to have done. Yelv. 1 17, 1 1 8,

When a record is removed into K. B. from the County Pa-

latine Court bv a writ of error, and that writ is non-prossed,

the Court of" K. B. will award execution. 3 Term Rep.

K. B. 6.57-
„ v .

Where judgment for the defendant on a special verdict is

reversed in the Exchequer-Chamber, that court, on motion, will

give a final judgment for the plaintiff. 1 Bos. § Pull. 30.

In the Exchequer-Chamber after reversal of a judgment, &c.

in B. R. the court gave judgment that the plaintiff recover,

&c., but because they wanted powTer to award a writ of inquiry ,

which was necessary, being on a demurrer, therefore it was sent

back into B. R. for the execution of that writ, and thereupon

to give final judgment : but if the judgment is against the

plaintiff in B, R. upon a special verdict, and that judgment

is reversed in the Exchequer-Chamber, there being no writ of

inquiry requisite, the Court of Exchequer-Chamber doth not

onlv give judgment of reversal, but a complete judgment for

the plaintiff in the action. Carth. 181*

If erroneous judgment be had by consent of parties, it may

be reversed in the Exchequer-Chamber ; for consent of parties

may not change ike law ; but if the consent is entered upon
and made part of the record it may be good. Huh. 5 : Cro.

Eliz. 664. The reversal in the Exchequer-Chamber is res

judicata : no writ of error lies upon such judgment, except in

'parliament ; and it is by six judges at least, by slat. 27 Elh,

c 8: 31 Eliz. c. I-

Wheu judgment is given in B. R. for the plaintiff in errw
there shall be only a judicium revocetur, &c, entered with costs :

if for the defendant in error, that the plaintiff nil capiat per

breve suum dc errore. The chief justice of B. R. &c, or the

eldest judge, ought to allow a writ of error, which is in judg-

ment of law a supersedeas until the errors are examined, and

the judgment affirmed or reversed. Cro. Jac. 534. Asa
plaintiff having erroneous judgment may reverse it, and new
judgment may be given for him; so if a judgment is reversed,

the plaintiff may bring a new action for the same cause,

1 Lev. 310. W here a judgment is pleaded in bar of another

action, &c> and judgment given on that plea; writ of error

may be had to reverse the second judgment. Cro. Eliz, 503;

Jenh Cent. 259. And debt lies upon a judgment in B. R,

after a writ of error brought, which is only a supersedeas to

the execution. 1 Lev. 153. But the court will stay proceed-

ings in such action on giving judgment.

In a writ of error upon a judgment in trespass against

several, if the judgment be erroneous, because one of the

defendants was within age, and appeared by attorney, the judg-

ment shall be reversed hi toto against all. 1 RoL Ah. 776; Cro.

Jac. 289- 303: Allen, 7*, 75: Style, 121. 125. 406.

If judgment be given for the plaintiff on one count in a

declaration, and a distinct judgment for the defendant on

another, and the defendant bring a writ of error to reverse the

judgment on the first count, the Court of Error cannot ex-

amine the legality of the judgment on the second count, no

error being assigned on that part of the record. 6 Term Rep.

K. B. 200.

A writ of error in parliament may be non-prossed without

carrying over the transcript to the court of error. 1 Maul $
Selw. Rep. 104.

The stat. 8 and 9 TV. 3. c. 11. § 7- applies to writs of error,

and therefore such a writ does not abate by the death of one of

several plaintiffs in error. 1 /?. # A. 58(1

On a writ of error brought in K. B. in the reign of

George I , but not argued till the reign of George JL, when

judgment was affirmed on a writ of error in parliament ;
it

was held that the first writ of error (the king being the sole

plaintiff) was absolutely abated. 3 Bro. P. C. 507.

The Court of K. B. have no authority to grant a wnt of

error brought upon a judgment in a county-palatine conrt,nor

to issue executions upon judgment brought there upon error.

4 D. % R* ti>&

The court will not let the plaintiff in error quash his own

writ of error ;
though they may grant leave to discontinue it

5 Mod. 67. If a verdict is for a defendant in error, and

judgment is affirmed, costs are allowed by $t. 3H>7.c. 10.

on occasion of the delav of execution,

A writ of error from K. B. to the Exchequer-Chamber

cannot be quashed by the former court. 1 Dough 350.

If the plaintiff in error make default after errors assigned,

the writ of error will thereby be discontinued. See ante U*

and IV. as to the time within which he must get the transcript

prepared and examined, and assign errors.

VII. 1. Of Interest.—Previous to the 3 and 4fT,fc

although courts of errors generally allowed interest to the

defendant in error when the judgment of the court below *as

affirmed, and in all cases where it was evident the writ oi error

had been brought for the purpose of delay, yet they a

discretionary power, and in some actions refused it; but by J
3U.

of that act it is provided, « that if any person shall sue out any

writ of error upon anyjudgment whatsoever, given m any cour

in an v action personal,and the Court of Error shall givejudgment
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for the defendant thereon, then interest shall be allowed by the

Court of Error, for such time as execution has been delayed by
such writ of error, for the delaying thereof."

2. Of Costs—Where the judgment in the court below is

given for the plaintiff, and the defendant, before execution
had, brings a writ of error ; if the judgment be affirmed, or the
writ of error discontinued by default of the party, or the
plaintiff in error be nonsuit, the defendant in error shall, at the
discretion of the court, recover his costs and damages for the

delay, &c« 3 II. 7. c. 10. enforced by 19 //. ?. c. 20. But
no costs are allowed in 3 H. ?. c. 10. where the writ is non-
prossed before the transcript of the record; 7 E. R. Ill:
2 Smithy 121 ; or where the writ of error has been rued out
after execution. 2 Sin l\[iO: Cro. Jac. 636 : Cro. Car. 173,

By IS Car. 2. st. 2. c. 2. § 10. if ajudgment after verdict be
affirmed in error, the defendant in error shall have double costs.

The court has no discretion to award costs or not, but is bound
to allow them in all cases within this statute. 2 //. B. 284-.

But it is confined to cases where the judgment affirmed is

for the plaintiff 'below, and not when the defendant below
obtains judgment upon a special verdict, 5 E. R. 545. S. C.
2 Smith, 1 42,

Where judgment is given for the defendant in a court of
record, and the plaintiff thereupon brings a writ of error, if the
judgment be affirmed, or the writ of error discontinued, or the
plaintiff be nonsuit, the defendant in error shall havejudgment
to recover his costs, that statute not being confined to judg-
ment for defendant in demurrer. 8 and 9 W, 8. <?- II* ** 8;
10 East, 4: 1 B. $ Ad. UJ7.
And by 4 Anne, c. 16. § 25. upon quashing writs of

error, for defect or variance from the record, &c. the defendant
is to have costs as ifjudgment were affirmed.

The writ having been quashed because brought by a feme
covert, defendant in error was held entitled to costs under the
last mentioned act. 3 T. R. 302.

None of the above statutes extend to a reversal of a judg-
ment ; where such is the case each party pays his own costs in
error; but the prevailing party shall have his costs in the
original action, as the court of error must give the same judg-
ment as ought to have been given by the court below*
1 Str. 617: 5 East, 49; 12 East, 668.
Where judgment for plaintiff was reversed on facts, plaintiff

in error entitled to the costs of the original action, but not to

the costs in error, 2 Tidd, Prac. 1244.
The Court of C. P. will not compel security for costs in error

on the ground of plaintiff in error being a lunatic. 2 B, #
P. 437.

See as to other cases of costs in error, 1 H. Black. 566

:

5 Dow, 233: 10 East, 2 : 2 M. $ S. 24<).

ERTHMIOTUM. An ancient word for a meeting of the
neighbourhood to compromise differences among themselves;
it is mentioned in Let*, lien, 1. c. 57,

ESBRANCATUliA, from the Fr. esbrancher.^ Cutting
off branches or boughs in forests, &c. Hoved. 784.
ESCALDARE. To scald: cscaldare parcos, was one of

our ancient tenures in scrjeanty ; as appears by the inquisition
of the serjeancies and knights'" fees in the 12th and 13th years
of king John, within the counties of Essex and Hertford. Lid.
Rub. Scaccar MS. 137-

ESCAMBIO, derived from the Span, cambier to change.]
Was a licence granted to make over bills of exchange to another
beyond the sea; for by the stat. 5 R. 2. c. 2. (which is now
repealed by 59 G. 3. c. 49. § II.) no merchant ought to ex-
change or return money beyond sea without the king's licence,

Reg. Orig. 194. See tit. Exchange, Bill of Exchange.

ESCAPE,

Escapium, from the Fr. escapper, i. e. effugere to fly from.]
A violent or privy evasion out of some lawful restraint ; as

where a man is arrested or imprisoned, and gets away before he
VOL. 1.

is delivered by due course of law. Staundf. P. C. cap. 26, 27 !

Terms de hey. See also tit. Rescue.
Escapes are either (A.) in civil, or (B.) in criminal, cases.

(A.) As to Escapes in Civil Cases.

I. 1
.
Where the Party shall be said to be legally committed,

so that the suffering him to go at large trill be adjudged
an Escape; 2. What Degree of Liberty, or going at
large, shall be deemed an Escape; 3. What Pcnons are
answerable for an Escape.

II. Of the Difference between voluntary and negligent Es~
capes; and Escapes on Mesne Process, and Execution.

III. 1. Of the Nature of the Action to be brought for an
Escape; and 2. Of the Manner of laying it.

IV. Of the Party's Defence suedfor the Escape; and therein

of
' pleadingJ ) esh Suit.

I. 1. Where the Party shall be said to be legally committed,
so thai the suffering him to go at large trill be adjudged an
Escape.— It seems agreed as a general rule, that wherever a
sheriff or other officer hath a person in custody, by virtue of
an authority from a court which hath jurisdiction over the
matter, that the suffering such a person to go at large is an
escape, for he cannot judge of the validity of the process or
other proceedings of such courts and therefore cannot take
advantage of any errors in them ; hence the law allows him,
in an action of false imprisonment, to plead such authority,
which will excuse him, though it be erroneous; but if the
court has no jurisdiction of the matter, then all is void, and
consequently the officer not punishable for suffering a person
taken upon such void authority to escape. Moor, 274: Dyer, 66.
175. 306: Popk. 203: 1 Leon. 30: 5 Co. 64: 8 Co. 141. b:
Cro. Jac. 280. 289 ! 2 Buhl. 64. 237. 256. If a ca. sa. issue
after a year and a day, without suing out a scire facias, this

error will not excuse the sheriff in an escape. Cro. Car. 288 :

Salk. 2/3, But though a sheriff* may not take advantage of an
erroneous process, yet he shall of a void process, on which it is

no escape to let a prisoner go*

If at the petition of A. and the rest of the creditors of 13. a
commission under the statutes against bankrupts is issued out
against B., and thereupon the commissioners sit and offer inter-
rogatories to C, and he refuses to be examined, and by them is

thereupon committed to prison, and the gaoler suffers hira to
escape, as the commissioners had sufficient authority to commit,
and A, was prejudiced by the escape, he may maintain an
action against the gaoler, 1 Rot. Rep. 47 : Moor, 834. pi.

1123. S. C.

The sheriff cannot be charged with an escape before he had
the party in actual custody by a legal authority ; and therefore
if an officer, having a warrant to arrest a man, sec him shut
up in a house, and challenge him as his prisoner, but never
actually have him in his custody, and the party get free, the
officer cannot be charged with an escape. Bro. Escape, 22.

But if A. is arrested, and in the actual custody of the
sheriff, and afterwards another writ is delivered to him at the
suit of J, S. upon the delivery of the writ, A., by construc-
tion of law, is immediately in the sheriff's custody, without an
actual arrest ; and if he escapes, the plaintiff mav declare that
he was arrested by virtue of the second writ, which is the ope-
ration it has by lair, and not according to thefact. 5 Co. 89.
But where the sheriff, not having actually arrested a defendant,
but accepted the undertaking of an attorney to put in bail, who
put in hail, and the sheriff had returned a cepi corpus, held
per Lord Mansfield at the Surrey asssiaes, summer 1 775, in Hodg-
son v. Akerman, Esq. that the sheriff was not liable, upon a writ
of non est inventus, on another process, to an action, either for
an escape or a false return, or for negligence in not taking the
defendant, no actual negligence being proved; and the plaintiff

was nonsuited.

The sheriff having a writ against G, B., arrested M, B., who
was the real debtor, and who, at the time of contracting the

3 M



ESCAPE, (A) L 2, 3,

debt, represented himself as G. B. It was held that the sheriff

having been informed of these circumstances while he had the

real debtor in his custody, was not bound to detain him, and

therefore was not liable to an action for an escape. Magnay
v. Bridges, 1 Barn. § A. 64-7* But where the sheriff arrested

a defendant within a liberty where particular officers had the

privilege of executing writs, and there was no mm omiitas

clause in the writ, so that the sheriff was not justified as

against the owner of the franchise in making the arrest, it

was held that he was liable for an escape for letting the de-

fendant go while within the liberty. Piggoit v. Wilkes, $ Bam.

]f a person out upon bail renders himself in discharge of his

bail, and a reddidit se is entered in the judge's book, and a

commUtitur filed in the office, and the prisoner afterwards

escapes j yet if no notice was given to the marshal of such

render, or any entry made of the commitment in his book, the

prisoner shall not 'be deemed in custody so as to charge the

marshal with an escape ; but it seems this matter cannot be

insisted upon after trial 1 Sulk. 272, 3. Vide post.

It hath been held, that entering a commUtitur upon the roll

was not sufficient to charge the marshal with any escape,

without proving an actual imprisonment s but that proving the

party to be actually in prison, though there he no entry made

in the marshal's book, is sufficient. 1 Sid. 220 : 1 Keb, 775.

And now, for the greater security of creditors, and the better

to enable them to prove the actual custody of the prisoner, it

is enacted, by stat. 8 and 9 W\ 3. c. 27- § 9-
ff That if any one,

desiring to charge any person with any action or execution

,

shall desire to be informed by the marshal or warden, or their

respective deputies, or by any other keeper of any other prison,

whether such person be a prisoner in his custody, or not, the

said marshal or warden, or such other keeper, shall give a true

note in writing thereof, to the person so requesting the same,

or to his lawful attorney, upon demand at his office for that

purpose, or in default thereof, shall forfeit the sum of 50/,,

and if such marshal or warden, or their respective deputy, &c,

exercising the said office, or other keeper, lS:c. of any other

prison, shall give a note in writing that such person is an

actual prisoner in his or their custody, every such note shall be

taken as a sufficient evidence that such person was at that time

a prisoner in actual custody."

A commit titur upon the roll is good evidence in escape,

without an entry in the marshal's book. Ld. Raym. 705.

2. What Degree of Liberty, or going at large, shall be

deemed an Escape.—Every person in prison by process of law

is to be kept in salva et arctd custodia, in order to compel them

the more speedily to pay their debts, and make satisfaction to

their creditors. Plomd. 36': 3 Co. 44; 2 Inst. 381: 1 Rol
Ab. 80ft

A prisoner in execution should not be allowed to go out of the

gaol; for if he goes out, though he returns again, it is an escape.

3 Rep. 43, 44: 2 Inst. 360. 381. And yet in London, by

special custom there, in some cases the prisoner may go abroad

with his keeper, and it will be no escape. Ibid.—See Hob.

1202, Where the justice of the court, and plaintiff in the suit,

agree that the prisoner shall be at lilierty, and he go out and

return at his time, it is no escape : but this may not be without

the sheriff's consent. Dyer, 27^*

If therefore a defendant bring taken in execution, be after-

wards seen at large, for any the shortest time, even before the

return of the writ, this is an escape. 2 Bl Rep* 1048: and

see 1 Bos. Pull. 24. that a defendant so taken in execution

cannot he allowed to go about even with an officer*

Persons in the King's Bench and Fleet prisons are to be
actually detained within the said prisons; and if they escape

action of debt lies against the warden, &c. 1 R. 2. c. 12.

But now the marshal or warden grant the liberty of the rules

to such as they think proper (not criminally charged), on proper

security. Keepers of those prisons suffering prisoners, either

upon contempt or mesne process, or in execution, to be out of

the rules (except on rule of court, &c), are guilty of an escape;

and persons conniving at an escape shall forfeit 500/. &c. by
8 and 9 W, 3. c. 27. And by this statute, where any prisoner

in execution escapes, the creditor may have any other new
execution against him.

If the bailiff of a liherty, who has the return and execution

of writs, remove a prisoner taken in execution to the county-

gaol, situated out of the liberty, and there deliver him into

the custody of the sheriff, this is an escape for which an action

of debt lies. 2 Term Rep. 5.

If a plaintiff by word license the sheriff to deliver the pri-

soner no action will lie for this as an escape. 27 H. 8. 24.

If there be an escape by the plaintiff's consent, when he did

not intend it, the law is hard that the debt should be thereby

discharged ; as where one was in execution in B* R. and some

proposals being made to the plaintiff in behalf of the prisoner,

seeing there was some likelihood of an accommodation, the

plaintiff consented to a meeting in a certain place in London,

and desired the prisoner might be there, who came accordingly:

this was held to be an escape with the plaintiff's consent, and

he could never after be in execution at his suit for the same

matter. 2 Mod. 136.

It hath been adjudged no escape to let a prisoner go where

the sheriff' hath the prisoner in custody, if it be before the

return of the writ : it is sufficient if the officer have the party

at the return of the writ, &c. Moor, 299 : 1 Salk. 401 : 2 NeU.

739, 740. See post, II. Yet it hath been held, that where a

habeas corpus is granted to bring a person into court, if the

sheriff' on the way let him go at large in the county, or carry

him round about a great way, &c. it will be an escape. 1 Mod*

11 6. And an escape in one place is an escape in all places;

for a prisoner being once escaped, and at large, it shall be

intended he is confined to no place. ] LiL Abr. 537, Com-

mitting the marshal of the Marshalsea to prison, was held an

escape in law of all the prisoners there. See Style, 375*

A sheriff' who carries a prisoner taken in execution to a

lock-up house within his own bailiwick, and keeps him there

14 days before the return of the writ, is not thereby guilty of

an escape, 4 W. P. Taunt, 608.

If a woman, warden of the Fleet prison, marries her pri-

soner, or if a sheriff, &c. marries a woman in execution with

him, in either case it will be deemed an escape in law.

Plowd. 17.

If a man hath judgment against two persons, and both arc

taken in execution, if the sheriff' suffer one of them to escape,

he shall be answerable for the whole debt, though he hath one

of them still in custody. 1 Rol. Ab. 810. But in an action

on the case, tried before Lord Mansfield, in Surrey, for an escape

of one of two defendants, under very favourable circumstances

for the officer, his lordship left it to the jury whether they

would find the whole of plaintiffs debt in damages, or only

half, and the jury found only half.

By stat. 8 and 9 W. 3. c. 27. § 8. it is enacted,
ff That li

the marshal or warden for the time being, or their respective

deputy or deputies, or other keeper or keepers of any other

prison or prisons, shall, after one day's notice in writing given

for that purpose, refuse to show any prisoner committed m

execution to the creditor at whose suit such prisoner was
;

com-

mitted or charged, or to his attorney, every such refusal shall

be adjudged to he an escape in law." . .

.

3. What Persons are answerable for an Escape.---In «n

actions the sheriff is to answer for the escape of his bailut: as

the bailiff is for that of his servant; and action on the case lie*

against the sheriff for an escape upon mesne process, becau

m

the plaintiff is prejudiced in his suit by it. Cro. Eltz. 623.W-
1 Danv. Abr. 183.—See also Cro. Jac. 419: ^er,

Bull, Ni. Pri. 59, 60. Where a person is in custody on mesn

, . , .i i jv
1

•__ rt * the suit or

in custody; if the officer afterwards permits thejj***^
escape, though he refuse to execute the warrant, the s&en

chargeable in action on the case* 5 Rep. 8$.
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Where one lias the custody of a gaol of freehold or inhe-
ritance, and commits it to another person, who is insufficient,

the superior is answerable for all escapes suffered by his

inferior ; but if the inferior be sufficient, the action should be
brought against him, and not against the superior- See g Co.

98: 2 Jon. 60: 2 Lev. 158: 1 Vent. 314: 2 Mod. 11$ :

4> Rep. 98.

Also by stat. 8 and 9 W. 3. c. 27 . § 1 L it is enacted, " That
the offices of marshal of the King's Bench prison and warden
of the Fleet nhall be executed by the several persons to whom
the inheritance of the prisons, prison-houses, &c of the said

prisons, or either of them, shall then belong respectively in his

or their respective proper person, &c, or by their sufficient

deputies ; for which deputies, and for all forfeitures, escapes,

and other misdemeanors in their offices by such deputies per-

mitted, &c, the said person in whom the aforesaid inheri-

tances respectively are, shall be answerable ; and the profits

and inheritances of the said offices shall be sequestered, &c. to

make satisfaction for such forfeitures, escapes, &c. respectively,

as if permitted, &c. by the persons themselves, in whom the
respective inheritance of the said prisons shall then be."

A prisoner escapes out of the King's Bench, or Marshalsea,
or the Fleet ; the keeper of the prison out of which he escaped
is to be charged with it : but if the escape be from either of the
Compters, the action must be brought against the sheriffs of
London. Dyer, 2? 8 : 3 Rep. 52.

By 1 Anne, st. 2. c. 6. whereby persons prisoners in the
Queen's Bench or the Fleet, either in execution or upon mesne
process, or upon any contempt, in not performing orders or

decrees made in the courts at Westminster, escape, may be

retaken by warrant as therein mentioned, and committed to

the gaol of the county where they are taken ; it is enacted

(§ 2;) that if such persons so retaken shall at any time escape
out of the gaol to which they are so committed, the sheriff in

whose custody they were shall be liable for such escape, as in

the case of any other escape.

By § 8. the bail of prisoners may have writs to such sheriff

commanding him to detain the prisoners so retaken in dis-

charge of his bail ; and if such sheriff or his deputies suffer

such prisoners to escape, they shall be liable to the same actions
as the marshal and warden of the Bench and Fleet prisons are
liable to for permitting escapes of persons rendered in discharge
of their bail.

By stat. 5 Anne, c. 9- § 4?. if any person in custody, for not per-
forming any decree in Chancery, §c. escape, the party for whom
the money is decreed may have the same remedy against the
sheriff, as if the prisoner had been in custody on execution.
But an attachment for non-payment of money is in the nature
of a mesne process ; and if a party in custody under it escape,
and then return into custody before the return of the writ, it

is not an escape. Lewis v. Marian

d

t 2 Barn, A. 56.
Action of escape against the warden of the Fleet for an

escape upon mesne process ; the prisoner returns to the Fleet
the same day, and the plaintiff afterwards proceeds to final

judgment against him, yet the action lies against the warden.
1 nils* 293. In an escape upon mesne process out of the
borough court, brought in B. li. against the bailiff thereof, the
defendant shall not take advantage in B. R. of any error in the
process below. 1 IVih. 255.

Action of escape will not lie against the executor or admi-
nistrator of a sheriff, <Na . for an escape, because it was personal,

and moritur cum persona : but it may lie otherwise if there be
a judgment recovered against the sheriff before lie died. Dyer,
322. See jx>st } III. 2.

If there are two sheriffs of the same place, and an action of
eescape is brought against them both, if one of them dies, yet
the writ shall not abate ; for it being in nature of a trespass,

and merely personal, the party can only have remedy against
the survivor. Cro. Eliz. 625, But the death should be sug-
gested on the roll. S and <J IV. 3. c. 11. § 7.

An old sheriff omits turning over a prisoner in execution to

the new sheriff, it is said to be an escape; so where there are
two executions against a man, and in the indenture of turning
over mention is made but of one, &c. 3 Rep. 71.

But a new sheriff is not answerable for the escape of a
debtor, taken in execution, and removed to London by habeas
corpus in the time of his predecessor, and not delivered over to
him by indenture. 1 AT. # M. 34,

A sheriff who takes a bail bond, and on enquiry denies that
he has taken one, cannot be therefore sued for an escape
5 JV. P. Taunt. 325.

II. Of the Difference between voluntary and negligent Es-
capes ; and Escapes on Mesne Process, and Execution.—There
are two kinds of escapes; voluntary and negligent: Voluntary
is when one arrests another for felony, or other crime, and lets

him go by consent ; in which case the party that permits the
escape is esteemed guilty of the crime committed, and must
answer for it. Negligent escape, is when one is arrested, and
afterwards escapes against the will of him that arrested him,
or had him in custody; and is not pursued by fresh suit, and
taken again before the party pursuing hath lost sight of him.
Cramp, Jus. 36, And for these negligent escapes, the gaoler,

ccc. is to be fined. One negligent escape will not amount to a
forfeiture of a gaoler's office, as one voluntary one will ; but
many negligent escapes will do it : and the fine for suffering a

negligent escape of a person attainted, was by the common law
of course 1 00/. and in other cases at the discretion of the court.

3 Lev* 288: 2 Lev. 81. See post, as to Escapes in Criminal
Cases.

If any prisoner escapes who was in execution, his creditors

may retake him by cap. ad satisfac, or bring action of debt on
the judgment, or a scire facias against him, &c. 1 FenL
269 : 3 SalL 1 GO, If a man escapes with the consent of the
gaoler, in a civil case, he cannot retake him. 3 Rep. 32. 52 :

1 Sid. 330. But the plaintiff may retake him at any time.
Stat. 8 and 9 W. 3. c.2~.

If the plaintiff permit the prisoner to escape, he cannot
afterwards retake him ; and if the body and goods, Sec. of a
conusor are taken in execution upon a statute-merchant, if the
conusee agree that he shall go at large, it is a discharge of the
whole execution, and the conusor shall have his lands again

:

it is otherwise if the sheriff had permitted him to escape, the
execution on the lands would not be discharged. 2 Nels.
Abr. 131.
A difference is to be observed between pennissive and neg-

ligent escapes, with respect to the sheriff; for if a sheriff suffer

a prisoner voluntarily to go at large, the sheriff cannot retake
him even upon fresh suit ; and if he does, the prisoner may
have an action of trespass against him. Carter, 212.
And if after a voluntary escape the sheriff is obliged to pay

the plaintiff the amount of his debt, neither the sheriff nor his

officer can maintain any action against the defendant for the
money thus paid. 8 East, 1 71-

An escape from the rules of the King's Bench prison, without
the marshal's knowledge, is not a voluntary escape. 2 Term
Rep. 126.

If the marshal of the King's Bench, or warden of the Fleet,

or any other who hath the keeping of prisons in fee, suffer a
voluntary escape, it is a forfeiture of the office. 3 Mod. 146":

Cartcr, 212. And there is likewise a further penalty of 500/.

added by 8 and 9 IV. 3. c. 27- above-mentioned.
B. being in custody at the suit of A., in a joint action against

B. and C, B. justifies bail in an action entitled by mistake
A, v. B., and a rule so entitled is served on the marshal of
K. B., who thereupon discharges B. out of custody ; he not
being charged in custody in any more than one action at the
suit of A. ; the Court of K. B. held that the marshal was liable

in an action for an escape. 5 East's Rep. 292.

There is this difference between an escape on mesne process

and execution ; if the sheriff arrest a person on mesne process,

and he is rescued bv J, S., he may return the rescue, and such

S M 2
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return is good, and no action of escape lies against him after

such return; but the court will issue process against such

rescuer, or fine him; for in this case, though the sheriff may,

vet he is not obliged to raise the posse comitatus. 1 RoL Ah.

807: 1 Jon. 20?: 1 RoL Rep. 388: 3 Lev. 4o\ But after

judgment on a capias ad satisfaciendum, the sheriff cannot

return a rescue, for in such case the sheriff is obliged to raise

the pQ$s£ comitates, if needful, and therefore, if he return a

rescue, an action of escape lies, or a new capias; for the return

of an ineffectual execution is as none. 1 RoL Ab, 837 : Cro.

Car, 240. 255: 8 Co, 42.—See Ni. Prl 59, 60: 6 Rep. 51:

Cro, Elk. 868 i and this Dictionary, tit. Rescue.

If a sheriff having arrested a defendant on mesne process,

keep hint in his custody after the return of the writ, and then

carry him to prison, he is not liable to an action on the case as

for an escape, if the jury find that the plaintiff has not been

delayed or prejudiced in his suit. 5 Terfn Rep, K. B. 37*

III. 1. Of the Nature of the Action to be brought for an

Escape.—At common law the plaintiff bad no remedy against

the sheriff for an escape, whether upon mesne process or in exe-

cution, but by special action upon the case. 2 InsL 382

:

1 Show, 176: 2 Saund. 34: Hard. 30.

But now by an equitable construction of Westm. 2. 13 Ed. 1.

c. II. action of debt is given against the sheriff; and see

2 //. Black. 108; and by staL 1. Ric. 2. c. 12. against the

warden of the Fleet (which extends to all gaolers and keepers

of prisons, though infants or feme coverts, 2 Inst. 3S2 1 ) for

escapes in execution.

The plaintiff, at his election, may maintain either an action

upon the case, or debt, for an escape in execution. Cro. Jac.

$61. 533. 619: Cro. Eliz. 877: Sget, 278. b. See 1 Jon. 144:

1 Sid, 364. S. C.

I f a prisoner in custody upon a capias ntlagatum is suffered

to escape, the plaintiff may either maintain an action qui tain

against the sheriff, or bring an action of debt against him, in

his own right. Cro. Jac. 36 1. 533. 619 : Cro. Eliz. 877-

An action of escape is not a local action, and therefore if

one escape out of the Marshalsca, which is in Surrey, the

action may he laid in Middlesex. Dyer, 278.6. See 1 Jon.

144: 1 Sid. 364. S. C.

I I is usual now, on an escape on mesne process, to declare

against the sheriff, &c. in case : on execution, in debt.

The distinction seems now to he thus settled.— If a sheriff

or gaoler suffers a prisoner, who is taken upon mesne process,

to escape, he is liable to an action on the case. Cro. Eliz.

625 : Comb. 69—But if, after judgment, a gaoler or sheriff

permits a debtor to escape, who is charged in execution for a

certain sum, the debt immediately becomes his own, and he

is compellable by action of debt, being for a sum liquidated

and ascertained, to satisfy the creditor his whole demand.

2 Inst. 382.

In debt against the sheriff or gaoler for an escape, the jury

cannot give a less sum than a creditor would have recovered

against the prisoner, viz. the sum indorsed on the writ, and the

legal fees of execution, 2 Term Rep. 126. But see 2 AnsL
522. where it was decided that he is answerable for the debt

which shall be proved, not merely for that sworn to.

In the case of an escape on mesne process, the sheriff is not

necessarily liable for the whole debt, but only for the damage
really sustained. Thus, if the plaintiff can recover against

another party, this is a ground of deduction from the damage.

1 M. $ Rob. 227-

The nominal plaintiff in ejectment, in whose name the

mesne profits have been recovered, may sue for an escape of

the defendant in execution thereon. 2 Maul. § Selw. Rep.

473.

An administratrix may maintain an action in her own name
against the marshal for the escape of a prisoner in execution

on a judgment obtained by her as administratrix. 2 Term
Rep. 126.

An action of debt will lie against the gaoler for the escape

of a prisoner in execution, though the escape was without his

knowledge ; in such case he can avail himself of nothing but
the act of God, or the king's enemies as an excuse, 2 II

Blacht. 103.

2, Of the Manner of laying it,—In this action it is not neces-

sary to set forth all the formalities required hy lasv iu other

cases. Cm. Eliz. 877. See 2 Show, 424.

Therefore, if upon a judgment obtained hy the testator, the

executor brings a scire facias, and has judgment, whereupon a

capias ad satisfac. issues, and B. is arrested, and suffered to

escape, the plaintiff in an action against the sheriff for this

escape, may declare briefly upon the judgment in the scire,

facias, without showing the gradual proceedings at length, as

is usually done in an action of debt upon a judgment. Carth.

14-8, 1 4-9 : 3 Mod. 324. S. C. : Cro. Eliz. 877.

So if a defendant is arrested on a special capias, founded on

an original returnable in B. R. in action for his escape, it is not

necessary to set forth the original.

If the plaintiff declares that he sued out a writ of execution

against J. S. without setting forth any judgment, and that

the defendant suffered him to escape ; this is an incurable

fault ; for by this means he lost the benefit of pleading nut tki

record, which he might do if the plaintiff had set forth the

judgment. 1 Saund. 37> 3$: 1 Lev* lf)l: and 1 Sid. 30G\

S. C, See tit. Debt.

If A. recovers against B, as executor, and has him in exe-

cution and the sheriff suffers him to escape, the action must be

brought as executor in the dctinct only, and not in the debet

and dctinct, 1 Lnttv. 893: Comb, 114. S. C.

If the plaintiff declares that the prisoner was committed,

and escaped, but does not say, prout patet per recordian; yet,

upon a general demurrer, this shall be good ; for the gist of the

action was the escape, and the commitment only inducement

2 Sate. 5()5 : 5 Mod. 8. S. C. Sec 3 Dev. 3p,3.

If in escape the plaintiff declares, that he had J. S. aodhii

wife in execution, and that the defendant suffered them to

escape, and the jury find specially, that the husband only \ r

taken iu execution "(it being for a debt due from the wife before

coverture), and that he escaped: this is sufficient, and the

plaintiff shall have judgment ; for the substance of the issue U

found, though not pursuant to the declaration. I Sid. 5.

So in an action on the case for the escape of Av where the

jury found that A, was taken by J. S, the former sheriff, and

not by the defendant, the present sheriff; hut finding that he

was legally in his custody, and that he suffered lum to escape,

the plaintiff had judgment. Cro. Jac* 380.

Under a count for a voluntary escape, the plaintiff may give

evidence of a negligent escape and the defendant may plead a

re-taking on a fresh pursuit to such count without traversing

the voluntary escape. Id. Ibid,

In debt for an escape against the sheriff, the indorsement ot

nan est inventus on the ca, sa. is sufficient evidence of its having

been delivered to him. But a legal arrest must be proved in

such action. Cowp. 63.

By the stat. 8 and 9 W. 3. c. 27- § 12. it is enacted, " lhai

it shall be lawful for any person having cause of action again*

the warden of the Fleet prison, upon bill filed in the courts ot

Common Pleas or Exchequer against the warden, and a rule

being given to plead thereto, to he out eight days at most a ter

filing such bill, to sign judgment against the warden, unless

he plead to the hill within three davs after such rule is out.

A bill could not formerly be filed against the warden lor an

escape in vacation time. 6 Taunt. 34?. But this is now

remedied by the 59 G. 3. c. (i4.

By the 3 and 4 W. 4. c. 42. § 3. the time for bringing an acuon

for an escape is limited to three years after the then session «

Parliament, or to six years after the cause of such action.

IV. Of the Party's Defence sued for the Escapis/4jj

therein of pleading fresh Suit.—It the prison takes tire, rj
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means whereof the prisoners escape, this shall excuse the

sheriff, and he may well plead it. 1 Rot. Ab. 808,

So if the prison is broke by the kiftg's enemies; this shall

excuse the sheriff, for He can have no remedy over against

them, 4 Co. 14: 1 RoL Ab. 808.
But if the prison was broke by rebels and traitor.?, the king s

subjects, this shall not excuse him, for he may have his remedy
over against these. Ibid,

But if a mob riotously and by force demolish a gaol, by
which the debtors escape, the sheriff or gaoler is answerable
to the creditors. 4 T. R. 789.

In an action of debt against a gaoler for the escape of a
prisoner in execution (which action will lie though the

escape were without the knowledge or fault of the goaler),

in such case the gaoler can avail himself of nothing but
the act of God or the king's enemies as an excuse. 2 H.
Blarkst. 1

6*8.

When a prisoner tortiously escapes from the custody of the

gaoler, he may be retaken ; and the sheriff", &c, may pursue a

person escaping into that or any other county ; and if he re-

takes the prisoner on fresh pursuit before action brought, it

shall excuse the sheriff, for there the prisoner shall be said to

be in execution still. 3 Rep. 44: Cro. Jac. (x>7 : 1 Jon. 144:
1 Rot. Ab. 808. And where the sheriff is to answer the debt

and damages for snch escape, he shall have his counter remedy
against the party escaping; and may take him at any time and
place, and imprison him till he hath satisfied the sheriff as

much as he hath paid to the plaintiff; or lie may bring an
action upon the case against the prisoner, and so relieve him-
self. 5 Hep. 52 : Cro. Elk, 3Q3.

It was formerly held that the sheriff, &c. might give fresh

pursuit in evidence, and need not have pleaded it. See
1 Mod. 116: 1 Sid. 13.

But now, by stat.8 atul9 W.3.C.27. § 6. it is enacted, " That
no retaking on fresh pursuit shall be given in evidence, unless

the same be specially pleaded ; nor shall any special plea be

allowed, unless oath be first made in writing by the defendant,

and filed in the proper office of the respective courts, that the

prisoner, for whose escape such action is brought, did, without

his consent, privity, or knowledge, make such escape and if

such affidavit shall at any time afterwards appear to be false,

and the defendant shall be convic ted thereof by due course of

law, he shall forfeit the sum of 500/. See tit, &hcri/}'.

A voluntary return of a prisoner, after an escape, before

action brought, is equivalent to a retaking on a fresh pursuit :

but it must be pleaded. 2 Term Rep. 126.

Flea that // the prisoner escaped several limes (without

specifying them) he returned as often, is bad. 1 B. cy P. 413,

A bailiff'who has arrested a prisoner on mesne process, may
retake him before the return of the writ, though he volun-

tarily permitted him to escape hmnediatclv after the arrest.

2 Term Rep. K. B. W>. But see contra 5 T. R. 2',.

In an action against the sheriff for the escape of a prisoner

on mesne process the plaintiff was nonsuited, because he
could not prove any debt against the prisoner. 4 Tenn Rep.
A, R. 6\

U

Bail put in after the term in which the writ is returnable,

is not an answer to an action against the sheriff for an escape

brought before bail was put in. Musts v. Nurris, Tenn Rep.
K. B. Mic. 56 G. 3. 397.

A bankrupt having escaped out of the custody of the

marshal, and being at large, surrender to a commission sub-

sequently, if sued, and receives the protection conferred by

5 G. 2. e. 30. § 5. he may, notwithstanding, be taken and
detained in custody by the marshal. 1 B. § A. 30$.

So where a party was committed to the custody of the

marshal, being convicted of a conspiracy, and fined and impri-

soned, and after the expiration of the imprisonment, but before

payment of the fine, he escaped, held that the marshal might
lawfully retake him whenever he could, and detain him till

payment of the fine. So if the escape was even voluntary
;

for the public are interested in the completion of the sentence.
I Gow, N. P. 99.

In the ease of an escape, the marshal, if served with the
,
common side-bar rule to bring the defendant into court, or
give an acknowledgment in writing, &c, must give notice of
the escape to the plaintiff's attorney within the time limited bv
the rule. ] 2>. § C. 550.

(B.) Escapes in Criminal Cases.

Escapes in criminal cases are of three kinds :—hy the
party himself

;
by an officer or other person having the cus-

tody of the offender; and by a stranger: for which last kind
see tit. Rescue.

I, 1. Of an Escape by the Parti/ himself; 2. Ofan Escape
suffered by an Ojjicer, c\c. ; 3. Where it shaft be
adjudged Voluntary, aml where Negligent.

II, Of the re-taking of the Prisoner.

III. 1. How the Officer suffering an Escape is to be in-

dicted ; and 2. How the Escape is to be tried and
adjudged.

IV, Of the Punishment qj] 1. J
r
ufun(ary, and 2. Negligent

Escapes.

1 . 1 . Of an Escape hy fhe pariy h imsclf.—All person s being
' bound to submit themselves to the judgment of the law,
whoever (after being lawfully arrested) refuses to undergo that

imprisonment which the law thinks fit to impose on him, and
frees himself from it before such time as he is delivered by due
course of law, though he does not use any force or violence, is

guilty of a high contempt, punishable with fine and imprison-
ment. 2 Hawk. c. 17- § 5: 4 Comm. 129,

2. Of an Escape suffered by an Officer, fyc—An officer is not
chargeable with the escape of an offender unless there has been
an actual arrest. Therefore if the officer only see a man shut
up in a house, and challenge him as his prisoner, but never
actually have him in his custody, and the party get free, the
officer cannot be charged with an escape. 2 Hawk. c. 19. § J,

A gaoler refusing to receive a person arrested by the
constable for felony, whereby he is let go, is guilty of an
escape; but there must be an actual arrest; which arrest
must be justifiable to make an escape ; for if it be for a sup-
posed crime, where no crime was committed, and the party is

neither indicted nor appealed, &e. it is no escape to suffer a
person to go at large. Fifz. Coron. 22 -i : Bro. Esca. 27, 28.

If a private person arrest another for suspicion of felony*
lie is to deliver him to a public officer, who ought to have the
custody of him ; for if he let him go it will be an escape.
2. Han k, P. C. c 1<). And if no officer will receive him, lie

is to deliver him to the township where arrested, or get him
bailed.

A., a mere private man, knows B, to have committed felonv,
and thereupon arrests him ; he is lawfully in custody of A.
until he he discharged, by delivering him to a constable or com-
mon gaol; and therefore if he voluntarily suffers such person
to escape, though he were no officer, nor B. indicted, it is felony
in A. But it is otherwise if he never takes him, nor attempts
it, and lets him go. 1 Hale's Hist. P. C. 5Q4>.

A private person is equally punishable with an officer for
permitting an escape ; but with this distinction, if a felon
escape by force from a private person, the latter is excused,
because he cannot raise power to assist him ; but an officer is

not wholly excused, because he may take sufficient strength to
his assistance, 1 Hale, 601.

3. IVhere it shall be adjudged Voluntary ; and where Negli-
gent.—There can be no doubt but that wherever an officer, who
hath the custody of a prisoner charged with and guilty of a
capital offence, doth knowingly give him his liberty, with an
intent to save him either from his trial or execution, he is

guilty of a voluntary escape ; and thereby involved in the
guilt of the same crime of which the prisoner was guilty and
stood charged with. And it seems to be the opinion of Sir
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Matthew IIulc, that in some cases an officer may he adjudged

guilty of such escape, who hath not such intent, but only

means to give his prisoner that liberty which, by the law, he

hath no colour of right to give hirn.

A negligent escape is where the putty imprisoned escapes

against the will of the officer, and is not freshly pursued and

taken before he is lost sight of*

If the gaoler so closely pursue the prisoner, who flies from

him, that he retake him without losing sight of him, the law

looks on the prisoner so far in his power all the time, as not to

adjudge such a flight to amount at all to an escape ; but if

the gaoler once lose sight of the prisoner, and afterwards re*

take him, he seems, in strictness, to he guilty of an escape ;

and a fortiori therefore, if he kill him in the pursuit, he is in

like manner guilty, though he never lost sight of him, and

could not otherwise take him, not only because the king

loses the benefit he might have had from the attainder of the

prisoner, by the forfeiture of his goods, &c. but also because

the public justice is not so well satisfied by the killing him in

such an extra-judicial manner. L
2 Hawk. P. C. t\ \{).

And if a person in custody hang or drown himself, this is

considered a negligent escape in the gaoler or officer, for not

using more precaution to prevent a prisoner thus making away
with himself. Dalt. c. 159- So also, if a prisoner break a

gaol, this seems to be a negligent escape, because there wanted

either due strength in the gaol that should have secured him,

or due vigilance in the gaoler that should have prevented it.

1 Hale, 600. 1 1 would be competent, however, to a gaoler or

other person (charged with a negligent escape under such cir-

cumstances) to show that due vigilance was used on his part;

and that the gaol was so constructed as to have been considered

a place of perfect security. 1 Russ. 371.

IL Of the re-taking of the Prisoner.'—It seems to be

clearly agreed by all the books, that an officer making
a fresh pursuit after a prisoner, who hath escaped through

his negligence, may retake him at any time after, whether?

he find him in the same or in a different county* And
it is said generally in some books, that an officer who
hath negligently suffered a prisoner to escape, may retake

him wherever he finds him, without mentioning any fresh

pursuit : and indeed, since the liberty gained hi/ the pri-

mmer is wholly owing to his own wrong, there seems to be no

reason he should take any manner of advantage from it. But
where a gaoler hath voluntarily suffered a prisoner to escape,

it is said by some that he can no more justify the retaking

him, than if he had never had him in custody before, because

by his own free consent he hath admitted, that he hath nothing

to do with him. Co. Jac 65{).

But although this position may hold in cases of arrest and
imprisonment in civil process, yet as the public good requires

that offenders should be brought to justice, it would hardly he

contended at the present day, that a gaoler who had volun-

tarily suffered a prisoner indicted for murder to escape, should

not be allowed in some degree to redeem his offence by retaking

his prisoner.

Wherever a prisoner, by the negligence of his keeper, gets

so far out of his power that the keeper loses sight of him, the

keeper is finable at the discretion of the court, notwithstanding

he retook him immediately after for it seems agreed, that

this is to be adjudged a negligent escape, which implies an

offence, and consequently that it must be punishable. It is

true, indeed, that in an action against a gaoler for suffering

one arrested in a civil action to escape, it is a good excuse for

the gaoler, that, before the action brought, he took the pri-

soner upon fresh suit, which is well maintained by showing
that he pursued him immediately after notice of the escape,

though it were some hours after it, and retook him ; but it

does not from hence follow, that the like excuse will serve for

the negligent escape of a criminal^ because this is an offence

against the public, but the other is only a private damage to

the party : neither will it be a hardship to the officer to be
exposed to such punishment as the court, in its discretion, shall

think fit to impose upon him for the negligent escape of a

criminal, as it would be to be liable to an action of escape, for

suffering a person in his custody, in a civil action, to escape;
for that in the former case the court would moderate his fine

according to the circumstances of the whole matter, and would
certainly mitigate, if not wholly excuse it, if he should appear
to have taken all reasonable care : but in the other case, if he
should be liable to an action his judgment would not lie in

the discretion of the court, but he would be bound to pay the

whole debt for which the paTty was in custody, if the escape

should be adjudged against him. However, it is certain, that

it will be no advantage to a gaoler to re-take his prisoner after

he has been fined for the escape, as is shown in the precedent

section of Hawk. P. C. t
also it is clear that he cannot excuse

himself by killing a prisoner in the pursuit, though he could

not possibly retake him : but must, in such case, be contented

to submit to such a fine as his negligence shall appear to de-

serve. 2 Hawk. P. C. c. 19.

By stats. 13 G. 3. c. Si. and 45 G. 3. c. 92. to render more

easy the apprehending and bringing to trial offenders escaping

from one part of the United Kingdom to the other, and also

from one county to the other, it is enacted, that offenders

escaping from England to Scotland, or from Great Britain to

Ireland, or vice versa f may be apprehended and conveyed back

to the place from whence they escaped.

By the said acts 13 G. 3. c. 31. and 45 G. 3. c. persons

committing offences in one county maybe pursued and ap*

prehended in any other county. See tits. Justices, Ireland.

By 54 G. 3. Cm 18(). all warrants issued in England, Scot-

land, or Ireland, may be executed in any part of the United

Kingdom.

III. 1. How the Officer suffering an Escape is to be fa

dieted.—The indictment must expressly show, that the party

was actually in the defendant's custody for a crime, action, or

commitment for it ; and that it is not sufficient to say that

he was in the defendant's custody, and charged with such a

crime ; for that a person in custody may he so charged, and

yet not be in custody by reason of such charge : and it seems

also, that every such indictment must expressly show that the

prisoner went at large. Also it seems necessary to show the

time when the offence was committed, for which the party

was in custody, not only that it may appear that it was prior

to the escape, but also that it was subsequent to the last

general pardon. Also it seems clear, that every indictment

for a voluntary escape must allege that the defendant felomce

and voluniarie A. B. ad largum ire permisit; and must also

show the species of the crime for which the party was impri*

soned : for it is not sufficient to say in general, that he was in

custody for felony, &c.
The crime of the prisoner escaping, for which the gaoler is

answerable, must be such as it was at the time of the escape;

as where a person is committed for dangerously wounding

another, it is trespass only, and not felony, till the party

wounded is dead : and he who suffers another to escape, who

was in custody for felony, cannot be arraigned for such escape

as for felony, until the principal is attainted; but he may be

indicted and tried for misprison before the attainder of the

principal And in high treason it is said the escape is imme-

diately punishable, whether the party escaping be ever con-

victed or not. 2 Hawk. P. C. c* 1<J. See post, IV. 1*

By 4 G 4. c. 64. § 44. in case of any prosecution for an

escape, attempt to escape, breach of prison, or rescue, either

against the prisoner escaping, or any other person concerned

therein, a certificate by the clerk of the court wherein the

offender shall have been convicted, shall, with proof of his

identity, be sufficient evidence of the nature and fact of the

conviction, and of the species and period of confinement to

which he was sentenced.
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2. Ifotv the Escape is to be Iried and adjudged.—
Where persons, being present in a court of record, are

committed to prison by such court, the keeper of the gaol is

bound to have them always ready, whenever the court shall

demand them of him ; and if he shall fail to produce them at

such demand, the court will adjudge him guilty of an escape,

without any further inquiry, unless he have some reasonable
matter to allege in his excuse; as that the prison was set on
fire, or broke open by enemies, &c. for he shall be concluded,

by the record of the commitment, to deny that the prisoners

were in his custody. 2 Hawk. P. C. c. 1 9.

As to other prisoners who are not so committed, hut are in

the custody of a gaoler, sheriff, constable, or other person,

by any other means whatsoever, it seems agreed, that the

person who has them in custody is in no case punishable for

their escape, except in sonic special cases, until it he pre-

sented ; for by stat. JVrst. I. c. 3. it is enacted, that Ci Nothing
be demanded nor taken, nor levied by the sheriff nor by any
other, for the escape of a thief or felon, until it be judged for

an escape by the justices in eyre ; and that he who does other-
wise, shall restore to him or them that have paid it, as much,
as he or they have taken or received, and as much also unto
the king,"

It hath been adjudged, that this statute restrains not the
Court of King's Bench from receiving such presentments

;

for that its jurisdiction includes in it that of justices in eyre,
and this court is itself the highest court of evre. 2 Hawk*
P.C.c.W-

It is further enacted by stat, 31 Ed. 3. c. 14- " That the
escape of thieves and felons, and the chattels of felons and of
fugitives, and also escapes of clerks convicts, out of their ordi-

nary's prison, from thenceforth to be judged before any of the
king's justices, shall be levied from time to time, as they shall

fall, as well of the time past as time to come." By which it

seems to be implied, that other justices, as well as those in

eyre, may take cognisance of escapes ; and it is certain, that
justices of gaol-delivery may punish justices of peace for a
negligent escape, in admitting persons to bail, who are not
bailable. 2 Hawk. P, C. c. VJ.

By stat. 1 Pic. 3. c. 3. justices of peace have authority to

enquire in their session of all manner of escapes of every person
arrested and imprisoned for felony.

Wherever an escape is fineable, the presentment of it is

traversable ; but where the offence is amerciable only, there

the presentment is of itself conclusive ; such amercement being
reckoned among those minima de qnlhus nan curat lex j and
this distinction seems to be well warranted by the old books.

g iiawk. p. a c. 19.

IV, 1. Of the Punishment of Voluntary Escapes.—A
voluntary escape amounts to the same kind of crime, and
is punishable in the same degree, as the offence of which
the party was guilty, and for which he was in custody,

whether it he treason, felony, or trespass ; and whether the
person escaping were actually committed to some gaol, or

under an arrest only ; and whether he were attainted, or only
accused of such crime. 1 Hawk. Pi C c. 19-

But the officer cannot be thus punished till the original de-
linquent hath actually received judgment, or been attainted

upon verdict, confession, or outlawry of the crime for which
he was so committed or arrested: otherwise it might happen
that the officer might be punished for treason or felony, and
the person arrested and escaping might be acquitted of the
charge against him. But, before the conviction of the prin-

cipal party, the officer thus neglecting his duty may be fund
and imprisoned for a misdemeanor. 2 Hawk. P. C.c. 1 9. § 2fj.

Also such an escape, suffered by one who wrongfully takes

upon him the keeping of a gaol, seems to be punishable in the
same manner as if he were never so rightfully entitled to such
custody ; for that the crime is in both cases of the very same
iff consequence to the public; and there seems to be no reason

that a wrongful officer should have greater favour than a
rightful, and that for no other reason but because he is a
wrongful one. 2 Han k. P. C t c. IQ.

Also if the warrant of a commitment do plainly and
expressly charge the party with treason or felonv, but in some
other respect be not strictly formal, vet it seems that it may
be probablv argued, that the gaoler suffering an escape is as
much punishable, as if the warrant were perfectly ri^ht.
2 HawL 10.

*

None shall suffer capitally for the crime of another ; so that
a principal gaoler is only rmeable for a voluntary escape suffered
by his deputy. 2 Hank. P. C. c. 19.

2. Of the Punishment of Negligent Escapes.—Whoever
de facto occupies the office of gaoler is liable to answer
for a negligent escape; and it is no way material whether
his title to the office be legal or not. 2 Hawk. P. C.
c. 19. A sheriff is as much liable to answer for an escape
suffered by his bailiff, as if he had actually suffered it himself,
and the court may charge either the sheriff or bailiff for such
an escape ; and if a deputy gaoler be not sufficient to answer
a negligent escape, his principal must answer for him ; but if

the gaoler who suffers an escape have an estate for life or years
in the office, it is not agreed how far he in reversion is liable to
be punished. 2 Hawk. P. C. c. 1 9.

Wherever a person is found guilty upon an indictment, or
presentment, of a negligent escape of a criminal actually in
his custody, he ought to be condemned in a certain sum to be
paid to the king, which seems most properly to be called
a fine.

It hath been holden, that a negligent escape may he par-
doned by the king before it happens, but that a voluntary one
cannot be so pardoned. 2 Hawk. P. C. c. IQ*
And it seems by the common law, the penalty for suffering

the negligent escape of a person attainted was of course 100/.,
and for suffering such escape of a person indicted, and not
attainted, was 51. ; but if the person escaping were neither
attainted nor indicted, it seems that it was left to the discretion
of the court to assess such a reasonable forfeiture as should
seem proper; and if the party had twice escaped, it seems
that the penalties above mentioned were of course to be
doubled ; yet it seems that the forfeiture was to be no greater
for suffering a prisoner committed on two several accusations
to escape, than if he had been committed but on one. 2 Hawk.
P. C. c. 19.

It is recited hy stat 5 Ed. 3. c. 8. « That persons indicted
of felonies in times past, had removed the indictments before
the king, and there yielded themselves, and by the marshals
of the King's Bench had been incontinently let to bail, and
afterwards had done many evil deeds, &c." And thereupon it

is enacted, "That if any such prisoner be wandering out of
prison, by bail, or without bail, and that he be found at the
kin^s suit, or at the suit of the party, the marshal which shall
be found thereof guilty, shall have half a year's imprisonment,
and be ransomed at the kings will; and the justices shall
thereof make inquiry when they see time ; and as to the
marshals, it shall be done within the verge that which reason
will. And in case that the marshals suffer, by their assent,
such prisoners to escape, they shall be at law/ as before the
time of the statute they had been. And the king intendeth
not hy tins statute to lose the escape, where he ought to have
the same."

Also it is enacted by stat If) //. 7, c. 10, " That every
sheriff have the custody of the kings common gaols during the
time of his office, except .ill gaols whereof any person or persons
have the keeping of estates of inheritance. And that all letters
patent made for term of life, or years, of the keeping of the
said gaols, &c. shall be annulled and void," The penalties for
escapes inflicted by the subsequent part of this statute are
expired.

By stat. 52 G. 3. c. 156. for the more effectual punishment
of persons aiding prisoners of war to escape from his majesty's
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dominions, it is enacted that every person who shall aid and

assist any alien enemy, being a prisoner of war in his majesty's

dominions, whether confined in any prison, or suffered to be at

large in any place, to escape From prison, or from his majesty's

dominions if at large on his parole, shall be guilty of felony,

and punishable by transportation for life, or fourteen years or

seven years. Persons assisting any prisoner on parole in quit-

ting the place where he is, though not assisting him in quitting

the coast, shall be considered as aiding in bis escape. Persons

owing allegiance to his majesty aiding the escape of prisoners

when on the high seas are declared equally punishable.

By stat. 56 G. 3. c. 23. § 44, 45. if any person having the

custody of any convict confined in the general Penitentiary at

Milbank near Westminster, who shall negligently permit any

such convict to escape, shall be guilty of a misdemeanor pun-

ishable by iine and imprisonment.

By the annual mutiny act, if offenders under sentence of

death by a court martial shall obtain a conditional pardon,

all the laws touching the escape of felons under sentence of

death shall apply to them, and to all persons aiding, abetting,

or assisting in any escape or intended escape. A provision

nearly similar to the above is contained in the annual marine

mutiny act, 6 G. 4. c. 6. §. 14.

See further, relative to this subject of assisting prisoners to

escape, this Diet. tit. Rescue, and 2 Hawk* P. C c. 21.

See further, as connected with the general subject of escape,

and prison breach, tits. Gaol, III. Rescue.

Escape-Warrant, If any person committed or charged

in custody in the King's Bench or Fleet prison, in execution,

or on mesne process, &c. go at large ; on oath thereof before

a judge of the court where the action was brought, an escape

warrant shall be granted, directed to all sheriffs, &c. throughout

England to retake the prisoner, and commit him to gaol where
taken, there to remain till the debt is satisfied : and a person

may be taken on a Sunday upon an escape-warrant. Stat*

1 Anne c. 6. And the judges of the respective courts may
grant warrants, upon oath to be made before persons commis-

sioned by them to take affidavits in the country, (such oath

being first filed), as they might do upon oath made before them-
selves. 5 Anne, c. 9*

A sheriff ought not to receive a person taken on escape-

warrant, Sec. from any but an officer ; nor from the rabble, &c.

which is illegal. 3 Salk. 14f). A person being arrested and
carried to Newgate by virtue of an escape warrant, moved to

be discharged, because he said he was abroad by a day-rule

when taken; but it appearing by affidavit that he was taken

upon the escape-warrant before the Court of B. R. sat that

morning, thev refused to set him at liberty* 2 Ld. Raym. 927-

ESCAPIO QUIETUS. He that by charter is quietus de

cscapio, is delivered fiom that punishment, which, by the laws

of the forest, lieth upon those whose beasts are found within

tbe land where forbidden. Crompt. Jurisd. 1

ESCAPIUM, hath been used for what comes by chance or

accident. Cowel.

ESCEPPA. A scepp, or measure of corn. Mon, Aug.
torn. 1. p. 382. See Sceppa.

ESCHEAT. Escaeta : from the old French eschoir, to fall

or happen.] The casual descent, in the nature of forfeiture, of

lands and tenements within his manor to a lord ; either on
failure of issue of the tenant dying seised, or on account of the

felony of such tenant. See this Diet. tit. Tenure, II. ?.

Blackstone defines it " an obstruction of the course of

descent, and a consequent determination of the tenure, by
some unforeseen contingency, in which case the land naturally

results back, by a kind of reversion, to the original grantor, or

lord of the fee." 2 Comm. c. 15.

Inheritances of things not lying in tenure, as of rents, com-
mons, &c, cannot escheat to the lord, because there is no tenure ;

nor descend, by reason the blood is corrupted: though they are

forfeited to the king by an attainder of treason, and the profits

of them shall be alsoforfeited to the king on attainder offelony
'

during the life of the offender; and after his death it is said
tbe inheritance shall be extinguished. 2 Hawk. P, C. c. 40
which see.

Escheats are frequently divided into those propter defectum
sanguinis, and thnse propter delictum tenentis; but both species
may be included under the first denomination ; since he that is

attainted suffers an extinction of his blood, as well as he that
dies without relations. See Fleta, lib. 6\ c. 1.

Inheritable blood is wanting, 1. When the tenant dies
without any relations on the part of any of his ancestors,

2. When he dies without any relations on the part of those
ancestors from whom his estate descended. 3 When he dies

without any relations of the whole blood. When he is attainted

for treason or felony.— In all these cases the lands escheat to

the lord. See tits. Descent, Attainder. Bastards and aliens

cannot inherit.

Great care must be taken to distinguish between forfeiture

of lands to the king
3
and this species of escheat to the lord 1

which, by reason of their similitude in some circumstances,

and because the crown is very frequently the immediate lord

of the fee, and therefore entitled to both, have been often

confounded together. But, in fact, escheat operates in sub-

ordination to this more ancient and superior law of forfeiture*

2 Inst. 64: Salk. 85. See tit. Forfeiture, Tenure.

The doctrine of escheat upon attainder, taken singly, ij

this; that the blood of the tenant, by the commission of any

felony (under which denomination all treasons were formed?

comprised, 3 Inst. 15 : stat. 25 Ed. 3. c. 2. § 12.), is corrupted

and stained, and the original donation of the feud is thereby

determined. Upon the thorough demonstration of which guilt,

by legal attainder, the feudal covenant and mutual bond of

fealty are licld to be broken, the estate instantly falls back

from the offender to the lord of the fee, and the inheritable

quality of his blood is extinguished and blotted out for ever*

In consequence of which corruption and extinction of hereditary

blood, the land of all felons would immediately revest in the

lord, but that the superior law of forfeiture intervenes, and in-

tercepts it in its passage : in case of treason, for ever ; in case

of other felony, for only a year and a day. 2 Inst. 3G. See tit.

Tenure, II. 7-

In cases of escheat, the blood of the tenant being utterly

corrupted and extinguished, it follows, not only that all that

he has at the time of his offence committed shall escheat from

him, but also that he shall be incapable of inheriting any thing

for the future. This further illustrates the distinction between

forfeiture and escheat. If therefore a father be seised in fee,

and the son commits treason and is attainted, and then the

father dies: the land shall escheat to the lord, because the son

by the corruption of his blood, is incapable to be heir, and there

can be no other heir during his life, but nothing shall be for-

feited to the king, for the son never had any interest in the

lands to forfeit, Co. Lit. 13. In this case the escheat operates,

and not to the forfeiture ; but in the following instance the

forfeiture works, and not the escheat. As where a new felony

is created by act of parliament, and it is provided (as is

frequently the case) that it shall not extend to corruption of

blood ; here the lands of the felon shall not escheat to the lord,

but yet the profits of them shall be forfeited to the king for a

year and a day, and so long after as the offender hves,

3 Inst. 47. See tits. Attainder, Forfeiture*

It has been holden, that a saving against the corruption of

blood in a statute concerning felony, doth by consequence save

the land to the heir, so as not to escheat ; because the escheat

to the lord for felony is only pro defectu tenentis, occasioned by

the corruption of blood: but it hath been adjudged, that a

saving against the corruption of blood, in a statute concerning

treason, doth not save the land to the heir : for in treason the

land goes to the king by way of immediate forfeiture,

3 Inst. 47 : 1 Salk. 85.
a |

Husband and wife, tenants in special bail; the husband if

attainted of treason and executed, leaving issue; on the deaift
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of the wife the lands shall escheat, because the issue in tail

ought to make his conveyance by father and mother, and from
the father he cannot by reason of the attainder, jjtycr, "— .

If tenant in fee-simple is ;att,£fijtitedj of treason, and executed,
upon his death the fee is vested] in the king, without office

found ; yet he must bring a scirefacias against the tertenants;

land shall never escheat to! & lord of v/hom they are holden,
until office found. :* Rep* 16.

'

1

Escheat seldom happens to the lord for want of an heir to

an estate ; but when it doth, before the lord enters, the
homagejury of the lord's court ought to presentIt, 2 Inst. 36.

Land shall est heat to the lord where heirs are born after
attainder offelony. 3 Rep. 40. Though if the king pardon a

felon hefore conviction, the lord shall not have his lands by
escheat ; for the lord hath no title before attainder. Owen, 87

;

2 Nets. Ab. 74-4. If, on appeal of death or other felony,

process is awarded against the party, and pending the pro*
cess he conveyeth away the laud, and after is outlawed, the
conveyance is good to defeat the lord of his escheat : but
if where a person is indicted of felony, pending the process
against him, he conveys away his land, and afterwards is out-
lawed, the conveyance shall not prevent the lord of his escheat.
Co. Lit. IS. See further this Diet. tits. Attainder, Corruption

of Bloody Forfeiture.

As a consequence of this doctrine of escheat, all lands of in-
heritance immediately revesting in the lord, the wife of the
felon was liable to lose her dower, till the stat. 1 Erf. 6. e. 12 ;

and still by stat. 5 and (y Ed. 6. c. 11. the wife of one attaint

of high treason shall not be endowed. See tit. Dower.
Uy 54 G. 3* c. 145, no future attainder for felony except in

cases of high treason, petit treason (which has been subse-
quently reduced to murder), or murder, shall extend to the
disinheriting of any heir, or to the prejudice of the right or
title of any person, other than the right or title of the ofiender
during his natural life. And by 2 and 3 W. 4. § 10, the
attainder of any relation who shall have died before the descent
of any land shall have taken place, shall not prevent any person
tracing his descent through him from inheriting such land.

There is one singular instance in which lands held in fee-

simple are not liable to escheat to the lord, even when their
owner is no more, and has left no heirs to inherit them.
And this is the case of a corporation ; for if that comes by any
accident to be dissolved, the donor or his heirs shall have the
land again in reversion, and not the lord by the escheat,

which is perhaps the only instance where a reversion can be
expectant on a grant in fee simple absolute. See tit. Corpo-
ration.

It has been decided that where a cestui que trust dies with-
out heirs, the trust does not escheat to the crown, so that the
lands may be recovered in a court of equity by the king; but
that the trustee shall hold them for his own benefit. Burgess
v* Wheate, 1 Black* Rep. VIA. See tit. Escheaior.

ESi I IEA1 OK, escaetor.] Was an officer appointed bv the
lord treasurer, &c. in every county, to make inquests of titles

by escheat ; which inquests were to be taken by good and lawful
men of the county, impannelled by the sheriff* Stats. 14 Ed. 3.

c. 8 : 8 H. 6. c. 1 6. These escheators found officers after the

death of the king's tenants, who held by knight- service, or
otherwise of the king; and certified their inquisitions into the
Exchequer; and Fitzherbcrt called them officers of record.

F* N. B. 100. No escheator could continue in his office above
one year: and whereas, before the statute of Westm. 1. c. 24*
escheators, sheriffs, &c. would seize into the king's hands the
freehold of the subjects, and thereby disseise them ; bv this act

it is provided that no seizure can be made of lands or tenements
into the king's hands, liefore office found. 2 Inst. 206. And no
lands can be granted before the king's title is found bu inqui-

sition. Stat. 18 //. 6. c. I). The office of escheator is an ancient
office, and was formerly of great use to the crown; but having
its chief dependance on the Court of f l ards, which is taken
away by act of parliament, it is now in amanner out of date,

J
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4 Inst. 225. There was anciently an officer called Escheator
of the Jens. Clans. 4 Ed. 1. m. ?.

Tli,- above stats. S //. u. c. 10. and IS //. (i c. 6. extend to

the case of an escheat upon the death of the tenant last seised
without issue, where no immediate tenure of the crown was
found by the inquest. And the 8th section of the stat. 2 and
3 Ed. 6. c. 8, (which is in general terms, and not confined to

the particular inquisition mentioned in the other clauses of the
act) extends to avoid any such inquisitions or office before
escheators not finding of whom the lands are holden; in the same
manner as if the jury had expressly found their ignorance of the
tenure; and a melius inquirendum shall be awarded. 1

L2 East, <_.)0\

PSCHECCL*M. A jury or inquisition. Matt. Paris,

Anno 1240.

ESCHIPARE. To buifd or equip.

—

Du Cange. See Eskip*
pamenlum.
ESCROW. A deed delivered to a third person, to be the

deed of a party making it, upon a future condition, when a
certain thing is performed, and then it is to be delivered to the

party to whom made. It is to be delivered to the stranger,

mentioning the condition ; and has relation to the first delivery.

2 Rol. Ab. 25, 26: Co. Lit. 31. A delivery as an escrow
signifies, in fact, as a scrawl or writing, which is not to take
eJlLi t as a deed, till the condition be performed. Co. Lit. 36*

See tit. Deed, IE 1*

Where the vendor of a leasehold estate delivered the con-
veyance as an escrow, to take effect on payment of the residue

of the purchase money, the Court of C. P. held that the pro-
perty in the title deeds of the estate was so vested in the vendee,
that the vendor obtaining possession of them, and pawning
them, &c. did not confer on the pawnee any right of detaining
them after tender of the residue of the purchase money.
Hooper v. Itamsbotiom, u' JV. P. Taunt. 12.

Whether a deed was delivered as an escrow or not, is in all

eases of dispute a question for a jurv to decide. 2 B. $ C. H2.

ESCl AGE. S,c tit. Tenure, II. 3.

ESCURARE. To scour or cleanse. Charta Antiqua.
ESGLISE, Fr.~] A church ; in the old books a division

containing the law relative to adeowson, churchwardens, &c,
L. Fr. Did.
ESSIGX/E. The Kings of Kent, so called from the first

King (kida, who was sum a ined Esc: he was grandfather of
King Ethelbert.

ESKETORES, from the Er. eschcr.~\ Robbers or destroyers
of other men's lands and fortunes. Plac. Pari. 20 Ed. 1.

ESKIPPAMENTL'M. Steppage, tackle or ship furniture.
Sir Rob. Co//.

ESKIPPER, Fr.] To ship, and cskipped is used for ship-
ped. Cramp. Jur. Cur.
ESK1PPESOX. Shipping or passage by sea, Humphrey

Earl of Rucks, in a deed dated IS Feb. 22 //. 6. covenants
with Sir Philip Chetwind, his lieutenant of the castle of Calais,
to give him allowance for his soldiers, skippesem and re-skip^
peson, viz. passage and re-passage by ship,

ESLISORS. See Elisors.

ESNECY, (usnesia. Enitia pars dignitas primogeniti^ A
private prerogative allowed to the eldest coparcener, where an
estate is descended to daughters for want of heir male, to choose
first after the inheritance is divided. Fleta, lib. 5. c. 10* Jus
cesnecice is jus primogenitures; in which sense it may bo ex-
tended to the eldest son, and his issue, holding first. In the
statute of Marlehridge. capA). it is called initia pars hwreditatis*
Co. Lit. 1 66. See tit* Election.

ESPERONS. Spurs ,* esperons de or, gilt spurs. 7 Co.
Rep. 13.

ESPERVARIUS. Fr. espervicr.] A sparrow-hawk. Chart
Forest, cap. 1,

ES PEEKS, expletive, from expleo.~] The products which
ground or laud yield ; as the hay of the meadows, the herbage
of the pasture, com of the arable ; rent and services, &c.
And of an advowson, the taking of tithes in gross by the

3 N
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pardon; of wood, the felling of wood; of an orchard, the

fruits growing there; of a null, the taking of toll, &c. These

and such like issues are termed esplees. And it is observed

that in a writ of right of land, advow son, &c, the demandant

omTht to allege in his count, that he or his ancestors took the

esplees of the thing in demand; otherwise the pleading will

not be good. Terms de Let/. Sometimes this word hath been

applied to the farm, or lands, &c. themselves, Plav. Pari.

30 Ed. 1*

ESPOUSALS, sponsalia.~] Are a contract or mutual pro-

mise between a man and woman to marry e ach other ;
and

where marriages may he consummated, espousals go before

them. Marriage or matrimony is said to be an espousal de pros-

send, and a conjunction of man and woman in a constant

societv. Wood's InsL 51. See tit. Marriage.

ESQUIRE, from the Fr. esqu y and the Lat. scutum, in

Greek ™vtoc, which signifies a hide, of which shields were

anciently made and afterwards covered.] An esquire was

originally he who, attending a knight in the time of war, did

carry a shield, whence he was called escuirer in French, and

scutifer or armiger (i. e. armour-hearer) in Latin,

liotoman saith, that those whom the French call esquires

were a military kind of vassals, having^' scuti, viz. liberty to

bear a shield, and in it the ensigns of their family, in token of

their gentility or dignity : but this addition hath not now for a

long time had any relation to the office or employment of the

person to whom it hath been attributed, as to carrying of arms,

&c. but has been merely a title of dignity, and next in degree

to a knight.

A sheritf'of a county being a superior officer, retains the title

of esquire during his life, in respect of the great trust he has in

the commonwealth. The chiefs of some ancient families are

esquires by prescription. Blount.

Esquires and gentlemen are confounded together by Sir

Edward Coke, 2 lust. 068. He there observes that every

esquire is a gentleman, and a gentleman is defined to be one

qui anna gerit, who bears coat armour ; the grant of which

adds gentility to a man's family. It is indeed a matter some-

what unsettled what constitutes the distinction, or who is a

real esquire ; for it is not an estate, however large, that con-

fers this rank upon its owner. Camden, who was himself a

herald, distinguishes them the most accurately. And he reckons

up four sorts of them. 1. The eldest sons of knights and their

eldest sons in perpetual succession. 2. The eldest sons of

younger sans of peers, and their eldest sons in like perpetual

succession; both which species of esquire Spehuan calls armigeri

nataUtii; as he denominates the sons themselves of peers armi-

geri honorarik 3. Esquires created by the kings letters patent

or other investiture, and their eldest sons; see post, Esquires of

the king. 4. Esquires by virtue of their offices; as justices of

the peace and others who bear any office of trust under the

crown Qif styled esquires by the king in their commissions

and appointments]. To these may be added esquires of Knights

of the Bath, each of whom constitutes three at his installation ;

and all foreign, nay Irish peers; for not only these, but even

the eldest sons of peers of Great Britain, though frequently

titular lords, are only esquires in law, and must so be named in

all legal proceedings. Barristers at law seem also now in full

possession of the title esquire, though originally, as it should

seem, attained by usurpation ; and being perhaps nearly the

same kind of unnecessary addition to their superior degree, as if

it were to be annexed or prefixed to that of M.A. or LL.D.
The Court of C. P., however, refused to hear an affidavit

read, because a barrister named in it was not called esquire,

1 IVils. 22 h. See 1 Comm. 406. and the notes there. Spelm.

GIos. 43, and this Diet. tit. Precedency.

Esquihes OF the Kikg. Are such who have the title by

creation s these, when they are created, have put about their

necks a collar of S. S. and a pair of silver spurs is bestowed

on them; and they wrerc wont to bear before the prince in

war a shield or lance. There are four esquires of the king's

body to attend on his majesty's person. Camd. Ill, These
arc now disused.

ESSEND I QUIETUM DE TOLONIO. A writ to be

quit of toll: it lies for citizens and burgesses of any city or town
that by charter or prescription ought to be exempted from toll

where the same is exacted of them. Reg. Orig. 258* See tits.

2 \)ll, Cot para t ion , London .

ESSOIGN, on ESSOIN. Essonium
} Fr. essoine—essonzic,

Scotch.]] An excuse for him that is summoned to appear and

answer to an action, or to perform suit to a court baron, &c. by

reason of sickness and infirmity, or other just cause of absence,

It is a kind of imparlance, or craving of a longer time, that

lies in real, personal, and mixed actions : and tbe plaintiff as

well as the defendant shall be essoigned to save his default.

Co. LitA 31* For the mode of entering an essoin, see Hast. 520.

The causes that serve to essoin, and the essoins are divers.

1. Essoin de ultra ware, whereby the defendant shall have

forty days. 2. De terra sanetd
}
where defendant shall have

a year and a day, 3. De malo veniendi, which is likewise called

the common essoign. 4. De malo lecli, wherein the defendant

may bv writ be viewed by four knights. 5. De serv'ttio regh;

Bract, lib- 5 : Br itton, c. 22 : Fleta, lib. 6. And besides" the

common essoign de malo veniendi, i. e. by falling sick in coming

to the court, and other essoins above-mentioned, there were

several other excuses, to save a default in real actions; as con-

straint of enemies, the falling among thieves, floods of water,

and breaking down of bridges, &c. 2 Co. Inst. \25,

After issue joined in dower, quare unpedit, &c. one essoin

only shall be allowed. Stat. 52 II. 3. c. 13. And in writs of

assise, attaints, &c. after the tenant hath appeared, he shall act

be essoigned but the inquest shall be taken by default. Slat.

3 Ed. I. c. 42. Essoin ultra mare will not be allowed, if the

tenant be within the four seas ; but it shall be turned t» a

default; c. 44?. There is no essoin permitted for an appellant.

St* 13 Ed* 1. c. 28. Nor doth essoin lie where any judgment

is given; or the party is distrained by his lands; the sheriff is

commanded to make him appear ; after the party is seea in

court, &c. 12 Ed. 2. sft 2.

An essoin de servitio regis lies not when the party is a

woman ; in a writ of dower ; where the party hath an attorney

in his suit, &c. Ibid. The essoign day in court is regularly

the first day of the term ; but the fourth day after is allowed

of favour. 1 Lill. ;U0. 56{): 1 Inst. 135: 3 T. R. 185. \

corporation (defendants) are not entitled to an essoin. And

the court discourages essoins, and will be glad to use anr

means to prevent such delay of the defendant, 2 Ti[*

Eep. 16: 2 Wils. 1()4. An essoin lies not on a capias to

arrest ; and the plaintiff may declare and sign judgment, if no

plea. 2 Str. 1 1 94.

No essoign was ever allowed in personal actions, on the

return of a capias; or even a summons, where the defendant

was seen in court, or appeared by attorney : and as a corpora-

tion aggregate could not appear in any other manner, they

were not entitled to an essoign. At this day, the defendant

being in general at liberty to appear by attorney, no essoign is

allowed in any personal action whatsoever, even when a peer

or member of parliament is defendant. See 2B.§t«™''

and Tidd, 108.

Essoin Day of the Term. Formerly the first return m

every term was, properly speaking, the first day in t

f

nat t^*
and thereon the court sat to take essoigns or excuses for such as

did not appear according to the summons of the writ; where-

fore this was usually called the essoin day of the term. l*ut tw

person summoned had three days' grace, beyond the return oi

the writ in which to make his appearance, and if he appeari

on the fourth day inclusive, the quarto die post, it was suffi-

cient. 8 Comm. 211 : 3' Term Rep. K. B. \S5.

But when essoigns were no longer allowed to be cast m
jj

-

sonal actions, the court discontinued sitting on ttU
^j

16 East, 1. Still such essoign day was until the J
1
ft

1 W 4. c. 10. (altered by 1 W. 4. c. 3.) for many purpose*
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considered the first day of the term. 3 T. R. 155. But these
statutes appear to have done away with the essoign day as
part of the term.

The essoign or general return days are now regulated by the
1 W

. 4, c. 3. which (sec. 2.) enacts, that « all writs usually
returnable before any of his Majesty's Courts of King's Bench,
Common Pleas, or Exchequer, respectively, on general return
days, may be made returnable on the third' day exclusive before
the commencement of each term, or on any day, not being
Sunday, between that day and the third day exclusive before
the last day of the term ; and the day for appearance shall, as
heretofore, be the third day after such return."

Essoin de Malu Villje, is when the defendant is in court
the first day ; but gone without pleading, and being afterwards
surprised by sickness, Sec. cannot attend, but sends two cssoiners,
who openly protect in court that he is detained by sickness in
such a village, thar lie cannot come, pro lucrari el pro perdere ;
and this wffl be admitted, for it lies on the plaintiff to prove
whether the essoin is true or not.

Essoins and Phokpejis. Words used in the statute
38 II. 8. c. 21. See Profrr.

ESTABLISHMENT OF DOWER, is the assurance or
settlement of dower, made to the wife by the husband on
marriage; and assignment of dower signifies the setting it out
by the heir afterwards, according to the establishment. Brit
c. 102, 103. Sec tit. Doiver.

ESTACHE. From the Vt.estacher, to fasten.] A bridge,
or stank of stone and timber, Cowel.
ESTANIMKD, or Standard. An ensign for horsemen in

war. See Standard.

^
ESTAXQUES. Wears, or kiddles in rivers. See Magna

Charta, <$c.

ESTATE.

Fr, Estat. Lat. Status.*] That title or interest which a man
hath in lands or tenements, Sec.

An estate in lands, tenements, and hereditaments (says
Blackslone), signifies such interest as the tenant hath therein

;

so that if a man grants all his estate in Dale to A. and his
heirs, every thing that he can possibly grant shall pass thereby.
Co. Lit* 345. It signifies the \jtate~\ condition or circumstance
in which the owner stands with regard to his property. And,
to ascertain this with precision and accuracy, estates may be
considered in a threefold view

; first, with regard to the quan-
tity of interest which the tenant has in the tenement

; secondly,
with regard to the time at which that quantity of interest is to
be enjoyed; and thirdly, with regard to tie number and con-
ncxions of the tenants.

First, with regard to the quantity of interest which the
tenant has in the tenement, this is measured by its duration
and extent. Thus, cither his right of possession is to subsist
for an uncertain period, during his own life, or the life of
another man ; to determine at his own decease, or to remain to
his descendants after him; or it is circumscribed within a
certain number of years, months, or days ; or, lastly, it is in-
finite and unlimited, being vested in him and his* represen-
tatives for ever. And this occasions the primary division of
estates into such as are freehold, and such as are less than
freehold.

An estate of freehold, liberum tenementurn, or frank-tene^
mcnt, is defined by Britton, c. 32. to he " the possession of the
soil by a freeman." And St. Germyn (Dr. Stud. b. 2. d. 22.)
tells us, " that the possession of the land is called, in the law
of England, the frank- tenement, or freehold. Such estate,
therefore, and no other, as requires actual possession of the
land is, legally speaking, freehold : which actual possession can,
by the course of the common law, be only given by the cere-
mony called livery of seisin, which is the same as'the feudal
investiture. And from these principles we may extract this
description of a freehold; that it is such an estate in lands as

ESTATE,

is conveyed by livery of seisin; or, in tenements of an incor-
porea nature, by what is equivalent thereto. And accordingly
it is laid down by Littleton,

§ 59. that where a freehold shall
pass it behoveth to have livery of seisin. As therefore estates
of inheritance and estates for life, could not, bv common law,
be conveyed without livery of seisin, these are properly estates
ot freehold; and, as no other estates were conveyed with the
same solemnity, therefore no others arc properly freehold
estates. 2 Comm. 103, 104,

Mr. Christian, in his note on the above passage, says, a
freehold estate seems to be any estate of inheritance, or for life,
in either a corporeal or incorporeal hereditament, existing in
or arising from real property of free tenure; that is, now, of
all which is not copyhold. The learned commentator himself
has elsewhere informed us, that " tithes and spiritual dues are
freehold estates, whether the land out of which they issue are
bond or free ; being a separate and distinct inheritance from
the lands themselves," And, in this view, they must be dis-
tinguished and excepted from other incorporeal hereditaments
issuing out of lands, as rents, &c. which in general will follow
the nature of their principal, and cannot be freehold, unless the
stock from which they spring be freehold also. 1 BlacksL
Tracts, 110*.

Estates of freehold may then be considered, either as estates
of inheritance, ot estates not of inheritance. The former arc
ajjain divided into inheritances absotute

l otherwise called fe&
simple, and inheritances limited ; one species of which is usually
calledfee-tail.

As to estates and tenants in fee-simple, see this Diet. tits.
Fee and Fee-simple, Tenure* III. 5.

Limited fees, or such estates of inheritance as are clogged
and confined with conditions or qualifications of any sort, may
be divided into two kinds. I, Qualified or base fees. 2. Fees
conditional; so called at the common law, and afterwards fees
tail, in consequence of the statute de donis. As to these latter,
see this Diet, tits. Tail and Fee Tail, Tenures.—A base or
qualified fee is such a one as has a qualification subjoined
thereto, and which must be determined whenever the qualifica-
tion annexed to it is at an end. As in the case of a grant to
A. and his heirs tenants of the manor ofDale; in this instance,
whenever the heirs of A. cease to be tenants of that manor,
the grant is entirely defeated. This estate is a fee, because,
by possibility, it may endure for ever in a man and his heirs

;

yet, as that donation depends upon the concurrence of collateral
circumstances, which qualify and debase the purity of the do-
nation, it is therefore a qualified or base fee. 2 Comm 100
See 1 Inst. 27.

9 Jm

Of estates of freehold, not of inheritance, hut for life only,
some may be called conventional, as being expressly created by
the act of the parties; others are merely legal, or created by
construction and operation of law. See tit. Freehold.—As to
estates for life, expressly created by deed or grant, see this
Diet. tit. Life Estate.—As to the estate of tenant in tail after
possibility of issue extinct, see tit. Tail, and Fee-Tail As to
tenant by the Curtesy, and tenant in Dower, see those titles.
Of estates less thanfreehold there are three sorts. 1. Estates

for years, 2. Estates at will : as to both which see this Diet,
tit. Lease. 3. Estates by sufferance: as to which, see this
Diet, tit. Sufferance*
Under the second of the above divisions, Blachstone enu-

merates copyholds, which originally were mere estates at will
See tit. Copyhold.

Besides these several divisions of estates, in point of interest,
another species may be mentioned, viz. estates upon condition ;
as to which, see at large, tit. Condition, and tits. Mortgage
Statute-Merchant, Statute-Staple, Elegit.

According to the above division, estates are considered
solely with regard to their duration, or the quantity of interest
which the owners have therein. With regard to the lime of
their enjoyment, when the actual receipt of the rents and profits
begins, estates may be considered as cither in possession or3x2
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expectancy.—Of expectancies there are two sorts ; one created

by the act of the parties, called a remainder; the other by act

of law, called a reversion.—Of estates in possession (which arc

sometimes called estates executed, whereby a present interest

passes to and abides in the tenant, not depending on any sub-

sequent circumstance or contingency, as in the cases of estates

executory), little or nothing is to be peculiarly observed
;

all

the estates already spoken of, and treated of under the titles

referred to, are of this kind. But the doctrine of estates in

expectancy contains some of the nicest and most abstruse

learning in the English law.—And as to so much of it as

relates to Remainders and Reversions, see this Diet, under those

titles, and tits. Executory Devise, Limitation.

Estates, with regard to the certainty, and the time of the

enjoyment of them, arc distinguished by Fearne in the intro-

duction to his Essay on Contingent Remainders and Executory

Devises, into, 1. 'Estates vested in possession. 2. Estates

vested in interest, as reversions; vested remainders; such ex-

ecutory devises, future uses, conditional limitations, and other

future' interests as are not referred to, or made to depend on,

a period or event that is uncertain. 3. Estates contingent;

as contingent remainders; and such executory devises, future

uses, conditional limitations, and other future interests as are

referred to, or made to depend on an event that is uncertain.

An estate is vested when there is an immediateJived right cf

present or future enjoyment.—An estate is vested in possession

when there exists a right of present enjoyment—An estate is

vested in interest when there is a present1 fixed right offuture

enjoyment. An estate is contingent when a right of enjoyment

is to accrue on an event which is dubious and uncertain.

With respect to the number and connexions of their owners,

the tenants who occupy and hold them, estates of any quantity

or length of duration, whether in actual possession or expec-

tancy may be held in four different ways ;
severalty; in joint

tenancy ; in coparcenary ; in commonable that holds lands in

severalty, or is sole tenant thereof, is he that holds them in

his own right only, without any other being joined or con-

nected with him in point of interest during his estate therein.

This is the most common and usual way of holding an estate;

and all estates are supposed to be of this sort, unless where

they are expressly declared to be otherwise ; and in laying down

general rules and doctrines, they are usually applied to such

estates as are held in severalty. As to estates in joint-te-

nancy, in coparcenary^ and in common, see tits. Joint Tenants,

Parceners.

Besides the foregoing division of estates into such as are

freehold, and such as are less than freehold, they may be dis-

tinguished as being of three kinds; namely, at common law, by

way of use, and in equity. See tits. Feoffment, Use, and Trust.

As to the title to estates, see this Diet. tit. Title, and the

references there; and as to the different nature of estates,

according to their several tenures, see this Diet. tit. Tenure.

Estates are acquired in divers ways, viz. by descent from a

father to the son, &c. Conveyance, or grant from one man to

another ; by gift or purchase ; deed or ivill : and a fee-simple

is the largest estate that can be in law. 1 Lit, 5Mi
There is an estate that is implied, where tenant in tail

bargains and sells his land to a man and his heirs ; by this he

hath an estate descendible, and determinable upon the death of

the tenant in tail. Co. Lit.: 10 Rep. 97. If I give lands in

Dale to a certain person for life, and after to his heirs or right

heirs, he hath thefee-simple; and if it be to his heirs male, he

will have an estate-tail. 1 Rep. 66. A man grants to one

and his heirs and assigns for his life, and a year over ; this is

an estate for life only. 39 Ed. S. c* 25 : Lit. 4f). If a lease be

made, and not expressed for what number of years, it is an

estate at will. 2 Shep. Abr. 81.

The word estate generally in deeds, grants, and convey-

ances, comprehends the whole in which the party hath an

interest or property, and will pass the same. S Mod. ±6*

It has also been long established; that a devise of a testator's

estate includes not only the land, but the whole of his interest

in them. 2 Lev. 91 : 1 Salt* 236: 2 Vem. 6*90; 4 T. 11

89 : 11 East9 51 8. And a similar effect has been given to the

word "estates" in the plural number. 2 T. R. 656: ijft

<$ S> 366. See further tit. IVill

Heal and copyhold estates are now by statute equitable assets

for the payment of debts, see tit. Real Eatate.

ESTOPPEL, from the Fr. cstoitper, i. e. oppilare, ohsti-

pare.~\ An impediment or bar to a right of action arising

from a man's own act : or where he is forbidden by law to

speak against his own deed ; for by this aet or acceptance he

may be estopped to allege or speak the truth. F. Nt ft 142 :

Ca Lit. 332.

Our books mention three kinds of estoppel, viz* By matter

of record, by matter in writing, and by matter in puis. Co.

Lit. 352.

If a person is bound in an obligation by the name of A. B.

and is afterwards sued by that name on the obligation ; now

he shall not be received to say in abatement, that he is mis-

named, but shall answer according to the obligation, though tt

be wrong ; and forasmuch as he is the same person that was

bound, he is estopped, and forbidden in law to say contrary to

his own deed ; otherwise he might take advantage of his own

wrong, which the law will not suffer. Terms de la Ley. If

a man enters into a bond, with condition to give to another all

the goods which are devised to him by the father ; in this case

the obligor is estopped to plead that the father made do will,

but he may plead that he had not any goods devised to him by

his father/ J Nets Abr. 751.

So on bond conditioned to perform the covenants in a certain

indenture mentioned, the defendant is estopped from pleading

that no such indenture was executed. 2 Bos. # Pull

But see 3 Term Rep. K. B. 43 S. that the defendant may plead

such plea as tends to show there was no consideration for the

bond. See also 3 Term Rep. 43<). 441.

In a deed, all the parties arc estopped to say any thing

against what is contained in it : it stops a lessee to say that the

lessor had nothing in the land, &e. And parties and privies

are bound by estoppel- LM. 58: Co. Lit. 352: ± Rep. 5$:

1 Mwre, 3S\). None but privies and parties shall regularly

have advantage by estoppels: but if a man makes a lease of

part a term, whereby he is estopped; and after assign away the

term, the assignee will be estopped also. 30 H. 6. 2
: 4 Rep.

56. The assignee of a lease bv indenture is estopped by the

deed which stops his assignor. 2 W. P. Taunt. 278: and see

In estoppels, both parties must be estopped; and therefore,

where an infant or fume covert makes a lease, they are not

estopped to say, that it is not their deed because they are

not bound by it and as to them it is void. Cro. Elk. 3fc See

tit. Deed. And though estoppels conclude parties to deeds to

say the truth, yet jurors are not concluded, who arc sworn
\

ad

veritatem de et super prwmissis dicendam. For they may hntl

any thing that is out of the record ; and are not estopped to

find truth in a special verdict. 4 Rep. 53: Ltd. 705.

An estoppel shall bind only the heir who claims the right or

m to whom the estoppel was. 8 Rep. 53. Acceptance rt
him to whom the estoppel v> ac. ^ -- *

rent from a disseisor by the disseisee, may be an estoppel: ana

a widow accepting less than her thirds for dower, is an estoppel,

&c. 2 Danv. Abr. 130. 671*
, , ,

If a feoffment be made to two, and their heirs, and tne

feoffor afterwards levies a fine to them, and the heirs ot one

them; this will be an estoppel to the other to demand lee-

simple according to the deed
; for the fine shall

release. 6 Hvp. l. U. Tenant in tail suffers a recovery, hat

his issue mav avoid ; he himself shall be estopped and concluaiea

bv it, and may not demand the land against his own recovery.

3 Rep. 3.

When in consequence of the marriage having \
ded the

settlement, it was requisite for the wife to levy a ^>™™
was done, to enure to the uses of the settlement, and thU m
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tlement conveyed, among other interests, estates vested in the

wife's father, in fee-simple, and of which he was then also in

possession (the wife being one of his coheiresses)- It was held
that such fine operated by way of estoppel, and that her
moiety became subject to and bound by the uses of such set-

tlement. 2 B. $ A. 242.

The taking of a lease by indenture of a man's own land,

whereof he is seised in fee, is an estoppel to claim the fee

during the term. Moor, Ca. 3%3: And. 121, A lease 4s

made to one man for eighty years, and then to another by deed

indented for the same term ; this second lease may be good by
way of estoppel. And if the first determine by surrender, for-

feiture, &c. the second lessee shall have the land. Co. Hep
155. If a lessor, at the time of making the lease, bath nothing

in the land, but after be gets it by purchase or descent, it is a

good lease by estoppel. Dyer, 256 : Plowd. 344 ; Co. Lit. 47.

A recital in a deed shall not estop a person, unless it be of a

partic ular fact, or where it is material ; when it may be an
estoppel. Cro. Eliz. 362 <

The lord, by deed indented, reciting that his tenant holds of
him by such services, whereas he does not, confirms to the
tenant, saving the services; it is no estoppel to the tenant.

35 77. 6. 33: Plond I JO. If one make a deed by duress of
imprisonment, and when he is at large make a defeasance to

it ; he is estopped to say it was per duress. Bro. Dcfeas, 17-

Where the condition of a bond is in the particularity, as to

in feoff J. S. of the manor of D., or to pay such a sum of money
as he stands bound to pay to W. S., or to stand to the sentence
of J, S. in a matter of tithes in question between them ; here
the party is estopped to deny any of these tilings, which in the

condition he did grant. Hut if a condition be in the general\ii

u

,

to enfeoff one of all bis lands in D. or to be nonsuit in all

actions, &c. it is no estoppel. Dyer, iyf>: IB Ed. 4. 54.

If a man in pleading confess the tiling he is charged with
he cannot afterwards deny it

;
though a plaintiff shall not be

estopped to allege any thing against that which before he hath
said in his writ or declaration ; and one may not be estopped

by the record upon which he was nonsuited- 21 //. 7. 24:
2* Leon. 3. 17-

An estoppel ought to he certain and affirmative, and a mat-
ter alleged that is not traversable, shall not estop ; one may
not be estopped by acceptance before his title accrued ; tsn

estoppel must he insisted and relied on ; and where there is

estoppel against estoppel, it puts the matter at large Co Lit.

352 : Hod. 20?. Estoppels are to be pleaded reiving on the

estoppel ; without demanding judgment si actio, ^c. 4 Rep,
53. See tit. Pleading.

If a verdict be found on any fact or title, distinctly put in

issue in an action of trespass, such verdict may be pleaded
by way of estoppel in another action between the same par-

ties or their privies, in respect of the same fact or title.

3 East'* Hep. 3UI
If the heir apparent of a copyholder in fee surrender in

the lifetime of his ancestor, and survive him, the heir of such
surrenderor is not estopped by that surrender of his ancestor

from claiming against the surrenderee. Guodtitte v. Morse,
3 Term Hep. K. B. 365.

Devisees of contingent remainders in a copyhold not being
in the seisin cannot make a surrender of their interest, nor will

such surrender operate by estoppel against the parties or their

heirs. Doe, d. Blacksell, v. Tompkins, 11 East's Hep. 185.

A defendant is estopped by the condition of bond from plead-

ing an indenture of lease. 2 B. $ P. 299.
In an action brought by the assignee of a patentee against

the patentee, the latter is estopped from showing that it was
not a new invention against his own deed. 3 T. H. l.SJK

In an original writ the defendant was described as T. B. of

in the county of N. : upon a writ of error brought to reverse

the outlawry, the error a signed was that T. B. was not before

or at the time of the original writ of, or conversant on C.
aforesaid, and that there was not any hamlet, town, or place, of

the name of C. in that county. The plea to this assignment
of errors was that the plaintiff prosecuted his writ with intent
to declare upon a bond made bv the defendant, by which he
was described as T. B. of C. in the county of *J. it was held
that this was an estoppel. 5 B. § A. 682.
A previous deed operates by way of estoppel. 3 Price, 602.
A party who has signed a deed is estopped from saving he

was ignorant of its legal effect. I Buck. 5~<).

An owner having given a bill of lading by which freight
appears to have been paid before the ship's ^eparture^ is

estopped as against the assignee of such bill from claiming
freight when the vessel arrives, 1 B. Sf A. 71:2.

A. having an equitable fee in certain lands, conveyed the
same to B. by lease and release. The release recited that A.
was legally or equitably entitled to the premises conveyed

;

and the releasor covenanted he was and stood lawfully or
equitably seised in his demesne of and in, and otherwise well
entitled to the same. The legal estate was subsequently con-
veyed to A. who afterwards, tor a valuable consideration, con-
veyed it to C. Upon ejectment brought by B. against C, held

—

First, That as there was no certain and precise averment of
any seisin in A., but only a recital and covenant that he was
legally or equitably entitled, C. was not thereby estopped from
setting up the legal estate acquired by him after the execution
of the release.

^
Secondly, That the release did not operate as an estoppel by

virtue of the words " granted," because the release passed
nothing but what the releasor had at the time, and A, had not
the legal title in the premises when the release ivas made.
% B. <fj< Ad 278.
An obligor sued on a bond reciting a certain consideration

is estopped from pleading the consideration was different,
unless he can make it appear by his plea that the whole
transaction was fraudulent or unlawful. 2 B. Ad. .544.

ESTOVERS. See tit. Common of Estovers. This word
hath been taken for any kind of sustenance; as Bravton uses
U, for that sustenance or allowance, which a man committed
for felony is to have out of his lands or goods for himself and
his family during his imprisonment. Bract, lid. 3. tract. U.
cap. IS. And the stut. <i Ed. 1 . c. 3. applies it to an allowance
in meat, clothes, &c, in which sense it has been used fur a
wife's alimony.

Estoverjs habendis, Writ rf& A writ at common law,
for a woman divorced from her husband, a mensd et thoro, to
recover her alimony, sometimes called her estovers. 1 Leu. 6.
See tit. Baron and Feme.
ESTRAY, Extrahunt, from the old Fr, Estrat/eur.J Is

any valuable animal that is not wild, found within a lordship,
and whose owner is not known. In which case, if it be cried
and proclaimed according to law, in the church, and two
nearest market-towns, on two market days, and is not claimed
by the owner within a year and a day, it belongs to the king

;

and now, most commonly, by grant of the crown, to the lord
of the liberty, Brit. cap. 17.

It is confirmatory of this origin of the right of taking
estrays, that the cattle of the king are not" subject to it.

1 Holt. Ah. 878,

It has been suggested that the true reason of the Jaw thus
giving the estray to the king or his grantee, and not to the
finder, is, that the owner has thus the best chance of having
his property restored to him ; and it lessens the temptation to
commit thefts, as it prevents a man from pretending that he
had found as an estray, what he had actually stolen : or
according to the vulgar phrase, that he had found that which
never was lost.

Any beasts may be estrays, that are by nature tame or
^-claimable, and in which there is a valuable property, as sheep,
oxen, swine, and horses.—But animals upon which the Jaw
sets no value, as a dog or cat : and animals jerm naturm, as a
bear or wolf, cannot be considered as estrays. 1 Comm. 2<i8.
Swans may be estrays, but no other fowl, and are to be pro
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claimed, &c. 1 Roll Ab. S?8. If the beast stray to another

lordship within the year, after it hath been an estray, the first

lord cannot re-take it, for until the year and day be past, and

proclamation made as aforesaid, he hath no property ;
and

therefore the possession of the second lord is good against

Mm. Giro. Eliz.lilr. Finch & *77. If the cattle were

never proclaimed, the owner may take them at any time.

And where a beast is proclaimed as the law directs, if the

owner claim it in a year and a day, he shall have it again,

but must pay the lord for keeping. 1 Roll. Ab. 879 : Ftmh
177. But if any person finds and takes care of another's pro-

perty, not being entitled to it as an estray, the owner may

recover it or its value, without paying the expences of keeping.

2 BlacksU Ifep. 1117.
iv .

An owner may seize an estray, without telling the marks,

or proving the property (which may be done at the trial, if

contested); and tendering amends generally is good in this

case, without showing the particular sum ; because the owner

of the estray is no wrong-doer, and knows not how long it has

been in the possession of the lord, &c. which makes it different

from trespass, where a certain sum must be tendered. 2 Salt:.

(>86\ In case of an estray the lord ought to make a demand

of what the amends should be for the keeping ; and then if

the party thinks the demand unreasonable, he must tender

sufficient amends ; but if what he tenders is not enough, the lord

shall take issue, and it is to be settled by the jury. Noy, 1 44 A
beast estray is not to be used in any manner, except in case of

necessity ; as to milk a cow or the like, hut not to ride a

horse. Cro. Jac. 148 : 1 Hot. 6l$* Estrays of the Forest are

mentioned in the statute of £7 H. 8. c. 7, The kings cattle

cannot he estrays or forfeited, &c.

ESTREAT, Extraclumr\ The true extract, copy, or note,

of some original writing or record, and especially ofJhm»
amercements, &c. entered on the rolls of a court, to be levied

bv the bailiff or other officer. F. N. B. 5?. 7o\ See stats.

Wesivi. 1 , and 8 Ed. I.e. 4,5: Westm. 2. lSEd.l.c.S: 27 Ed,

1. ML I.e. 2: 3 H. 7. c. 1 : 3 G. h c. 15. § 12.

The manner in which fines, penalties, forfeitures, and recog-

nizances, imposed or forfeited by or before justices of the peace,

are to be returned and levied, is now regulated by the 3 G. 4-

c. 46. and the 4? G. 4. c. 37.

By 7 G. c. 64 § 31. where recognizances for appearance

in cases of felony, misdemeanour, common assault, articles of

the peace, or in bastardy, are forfeited, a list of such cases

shall, previous to the estreats of such recognizances, be laid

before the judge, justice, recorder, or corporate officer, who

mav make such order as to estreating the same as shall seem

just; and no such estreat shall take place without the written

order of such justice, recorder, &c,

Bv the 3 and 4 JV. 4. c. 99- provision is made tor the due

return, estreating, and levying of all fines, issues, recognizances,

penalties, and deodands/ imposed or forfeited, in the House

of Lords or the House of Commons, in the Courts of Law at

Westminster, bv the judges of assize, clerks of the market,

commissioners of sewers, and coroners, throughout England.

See tit. Recognizance.
m t

The Court of Exchequer has no jurisdiction over estreats

not returned to it ; e. g. estreats of recognizances to try a

traverse at the quarter-sessions. The sessions only have

jurisdiction to relieve. 3 Tyr. 53.

ESTRECIATUS. Streiglttened, applied to roads. R.

Hovedon, /). 783. .

ESTREPE, Fr. EslropicrJ] To make spoils in lands to the

damage of another, as of the reversioner, &e.

ESTREPEMENT, EstrepafnenUm* from theFr. Estropier,

mutilare, or from the Lat. Ejclirpare.^ Any spoil made by

tenant for life, upon any lands or woods, to the prejudice of

him in reversion ; it also signifies the making land barren by

continual ploughing. Stat. 6 Ed. 1. c. 13. It seems by the

d Tivation that estrepement is the unreasonable drawing away

the heart of the ground, by ploughing and sowing it con-

tinually, without manuring or other good husbandry, whereby

it is impaired : and yet estropier signifying in utHare, mav no

less be applied to the cutting down trees, or lopping them
further than the law allows. In ancient records, we often

find vastum et estrepamenium facere; to make strip and

waste.

This word is used for a writ, which lies in two cases; the

one, by the slat, of Glouc. 6 Ed. I.e. 13. when a person having

an action depending, as a Jbrmedon, writ of right, &c. sues to

prohibit the tenant from making waste during the suit ; the

other is for the demandant, who is adjudged to recover seisin

of the land in question, after judgment and before execution

sued by the writ of habere facias fwssessionejn, to prevent

waste being made till he gets into possession. Reg. Grig. 76;

Reg. Judic. 33 : F. N. B. 60, 6l : 3 Inst. 328.

In suing out these two writs, this difference was formerly

observed ; that in actions merely possessory, where no damages

are recovered, a writ of estrepement might he had at any tiuie

pendente lite, nay, even at the time of suing out the original

writ or first process: but in an action where damages were

recovered, the demandant could only have a writ of estrepe-

ment, if he was apprehensive of waste, after verdict had ; for

with regard to waste done before the verdict was given, it was

presumed the jury would consider that in assessing the damages.

E. N. B. 6'0, 61. But now it seems to be held by an equitable

construction of the stat, of Glouc. and in advancement of the

remedy, that a writ of estrepement to prevent waste, may be

had in every stage as well of such actions wherein damages

are recovered, as of those wherein only possession is had of the

lands ; for perhaps the tenant may not be able to satisfy the

demandant his full damages. Ib. 61. And therefore now in

action of waste itself to recover the place wasted, andan
also damages, a writ of estrepement will lie as well before

as after judgment. For the plaintiff cannot recover damages

for more waste than is contained in his original complaint;

neither is he at liberty to assign or give in evidence any

waste made after suing out the writ : it is therefore reason-

able that he should have this writ of preventive justice, since

he is in his present suit debarred of any further remedy.

5 II <:p. 113,

If a writ of estrepement forbidding waste be directed and

delivered to the tenant himself, as it may be, and he afterwards

proceeds to commit waste, an action may be carried on upon

the foundation of this writ, wherein the only plea of the tenant

can be, non fecit vastum contra prohibUionem ; and if upon ver-

dict it be found that he did, the plaintiff may recover costs and

damages ; or the party may proceed to punish the defendant

for the contempt. Moor, 100.

As a writ of estrepement may be directed either to the

tenant and his servants, or to the sheriff; if it he directed to

the tenant and his servant, and they are duly served with it, if

they afterwards commit waste, they may be committed to prison

for this contempt of the writ. But it is said not to be so when

directed to the sheriff, because he may raise the posse comity

tus to resist them who make waste. Hob. 85. Though it

hath been adjudged, that the sheriff may likewise impnson

offenders if he be put to it ; and that he may make a warrant to

others to do it. 5 Rep. 115:2 Inst. 329.
, .

The writ of estrepement lies properly where the plainWt in

a real action shall not recover damages by his action, and as

it were supplies damages ; for damages and costs may be reco-

vered for waste after the writ of estrepement is brought, see

Moor, 100: 2 InsL 328. If tenants commit waste in houses

assigned a feme for dower, on her bringing action of dower,

writ of estrepement lies. 5 Rep. 115. See Cro. Ehz. 114:

Moor, 622. But pending a writ of partition between copar-

ceners, if the tenant commit waste, this writ will not he granted

because there is equal interest between the parties, and the wm

will not lie but where the interest of the tenant is to be dis-

proved. GoldsL 50 : 2 Nets. AL 754.

In the Chancery, on filing of a bill, and before answer, iw
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court will grant an injunction to stay waste, &c. 1 Lil 547.
See tits. Chancery, Waste.
ETATE PROBANDA. See Mate.
ETHELLIXG, or /ETHEL! N O, Sax.-] Signifies noble

;

and among the English Saxons it was the title of the prince,
or the king's eldest son, Camden. See Adding.
EVASION, Evasio.~] A subtle endeavouring to set aside

truth, or to escape the punishment of the law ; which will

not be end tired. If a person says to another that he will not
strike him, but will give him a pot of ale to strike first, and
accordingly he strikes, the returning of it is punishable ; and
if the person first striking be killed, it is murder

; for no man
shall evade the justice of the law hi/ such a pretence to cover fits

malice. 1 E ?. C 81. No one may plead ignorance of the
law to evade it, &c.
EVENINGS. The delivery at even or night of a certain

portion of grass or corn, &c. to a customary tenant, who per-
forms the service of cutting, mowing, or reaping for his lord,

given him as a gratuitv or encouragement. Kennel's Gloss.
EVES-DROPPERS. See Eaves-droppers.
EVICTION, from evinco, to overcome.J A recovery of

land, &e. by form of law. If land is evicted, before the time
of payment of rent, on a lease, no rent shall be paid by the
lessee. 10 Hep. 128. Where lands taken on extent are
evicted or recovered by better title, the plaintiff* shall have a
new execution. 4 Rep. 66. If a widow is evicted of her
dower or thirds, she shall be endowed in the other lands of
the heir. 2 Dane. Ah. 6"70. And if on an exchange of lauds,
either party is evicted of the lauds given in exchange, he mav
enter on his own lands. 4 Rep. 121.

EVIDENCE.

testimony of witnesses, on oathEvidentia.] Proof by
or by writings or records.

It is called evidence, because thereby the point in issue in

a cause to he tried, is to be made evident to the jury ; for

probationer debetU esse evidentes el perspictite. Co. Lit. 283.
The evidence to a jury ought to be upon the oath of witnesses

;

or upon matters of record, or by deeds proved, or other like

authenticated matter. I JaL Ah. 6 J-7 - And evidence con-
taineth testimony of witnesses, and all other proofs to be given
and produced to a jury for the finding of any issue joined
between parties. Co. Lit. 283.

The system of evidence, as now established in our courts of
common law, is very full, comprehensive, and refined ; a sum-
mary of the law on the subject is here presented.

The nature of the present work will not allow room for the
numberless niceties and distinctions of what is, or is nut, legal
evidence to a jury. A few of the general heads and leading
maxims relative to this point, as well as in civil or criminal
cases, together with some observations on the manner of giving
evidence, are first selected.

Evidence, as has been already remarked, signifies that which
demonstrates, makes evident or clear, or ascertains the truth of
the very fact or point in issue, either on the one side or on the
other ; and no evidence ought to be admitted to anv other
point. Therefore upon an action of debt, when the defendant
denies his bond by the plea of non est fuel urn, arid the issue is,

whether it be the defendant's deed or no, he cannot give a
release of this bond in evidence, for that does not destroy the
bond, and therefore does not prove the issue which he has
chosen to rely upon, viz. that the bond has no existence.

Again ; evidence in the trial by jury is of two kinds, either

that which Ls given in proof, or that which the jurv mav re-

ceive by their own private knowledge. As to the latter, see
tit. Jury. The former, or proofs (to which in common speech
the name of evidence is usually confined), are cither written,
or parol, that is, by word of mouth. Written proofs, or evi-
dence, arc, 1. Records; and 2. Ancient deeds of 30 years'

standing, which prove themselves; but, 3, Modern deeds; and

f
°th7 writings must be attested and verified bv parol evi-

dence of witnesses. And the one general rule that runs through
all the doctrine of trials is this, that the best evidence the
nature of the case will admit of shall alwavs be reuuired, if
possible to be had; but if not possible, then 'the best evidence
that can be had shall be allowed. For if it be found there is
any better evidence existing than is produced, the very not
producing it is a presumption that it would have detected'some
ialsehood that at present is concealed. Thus, in order to
prove a lease for years, nothing else shall be admitted but the
very deed of lease itself, if in being ; but if that positively be
proved to be burnt or destroyed (not relying on any loose nega-
tive, as that it cannot be found, or the like), then an attested
copy may be produced, or parol evidence given of its contents.
So, no evidence of a discourse with another will be admitted,
but the man himself must be produced; yet in some cases (asm proof of any general customs, or matters of common tradition
or repute), the courts admit of hearsay evidence, or an account
of what persons deceased have declared in their lifetime; but
such evidence will not be received of any particular facts. So,
tors books of accounts, or shop-books, are not allowed of them-
selves to be given in evidence for the owner, but a servant
who made the entry may have recourse to them to refresh his
memory

;
and if such servant (who was accustomed to make

those entries) be dead, and his hand be proved, the book may
be read in evidence. Bull, A7

, p. 282, 283 : SalL 285. But
as this kind of evidence, even thus regulated, would be much
too hard upon the buyer at any long distance of time, the stat.

/
Jac. 1, c. 12. (the penners of which seem to have imagined

that the lxioks of themselves were evidence at common law),
confines this Bpeciefl of proof to such transactions as have hap-
pened within one year before the action brought; unless
between merchant and merchant in the usual intercourse of
trade. For accounts of so recent a date, if en
more easily be unravel k-d and adjusted.

13 ut if a fact to be proved has been reduced to paper, tins
will not prevent its being proved by parol evidence. For
instance, a receipt of money may be proved bv parol evi-
dence, though a written receipt was given. 4 Esp. 213. So the
tact of parties standing in the relation of landlord and tenant
may be proved by parol, though there is a written contract, but
not the terms of the tenancy. 7 7i. £ C. 6U. So also the
fac of partnership, though there be a deed of partnership. Rm
* Mo. L a

. 1 87. So the fact of a marriage need not necessarily
be proved by the register; and the inscriptions on banners at a
public meeting may be proved without producing them 3 li
ty A. 5b(), °

With
i

regard to pawl evidence, or witnesses, there is a pro-
cess to bring them in by writ of suhpwmi ad lesti/tcaiJum •

which commands them, laying aside all pretences and excuses
to appear at the trial, on pain of one hundred pounds to he
for cited to the king; to which the stat. 5 Eliz. c. 9. has
added a penalty of 10/. to the party aggrieved, and damages
equivalent to the loss sustained by want of his evidence Butno witness, unless his reasonable expences be tendered him isbound to appear at all ; nor if he appears, is he bound to
evidence till such charges are actually paid hi

rroneous, may

give

resides within the lulls of mortality, and is summoned toLive
evidence within the same. This compulsory process, to brim,
in unwilling witnesses, and the additional terrors of an attach-ment in cases of disobedience, are of excellent use in thethorough investigation of truth.

All vvitnesses, of whatever religion or couutrv, that have theuse ol their reason, are to be received and examined, except
such as are infamous, or such as are interested in the event of
tne cause. All others are competent witnesses; though the
jury, irom other circumstances, will judge of their credihilitu
Infamous persona are such as may be challenged as jurors
propter delictum ; and therefore shall never be admitted to oive
evidence to inform that jury, with whom they were too scan-
dalous to associate. Interested witnesses may be examined
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upon a voir dire, if suspected to be secretly concerned in the

event ; or their interest may be proved in court. Which hist

is the only method of supporting an objection to the former

class ; for no man is to be examined to prove his own infamy.

And no counsel, attorney, or other person, intrusted with the

secrets of the cause by the party himself, shall be compelled,

or perhaps allowed, to give evidence of such conversation or

matters of privacy, as came to his knowledge by virtue of such

trust and confidence; but he may he examined as to mere

matters of fact, as the execution of a deed or the like, which

might have come to his knowledge without being intrusted in

the cause. Bull, N. P. 284; 1 Vent. 97- The indecency of

evidence is no objection to its being received when it is neces-

sary to the decision of a civil or criminal right. Cowp. 729-

One witness (if credible) is .sufficient evidence to a jury of

anv single fact ;
though, undoubtedly, the concurrence of two

or 'more corroborates the proof. Yet our law considers that

there are many transactions to which only one person is privy ;

and therefore does not always demund the testimony of two, as

the civil law requires.

Positive proof is always required where from the nature ot

the case it appears it might possibly have been had. But, next

to positive proof, circumstantial evidence, or the doctrine of

presumptions, must take place: for when the fact itself cannot

be demonstrative! v evinced, that which comes nearest to the

proof of the fact is the proof of such circumstances which either

necessarily or usually attend such facts; and these are called

presumptions, which arc only to he relied upon till the contrary

be actually proved. Stabitur pmsumptione donee probetur in

coutrarium. Co. Lit. 373. Violent presumption is many

times equal to full proof; for there those circumstances appear

which necessarily attend the fact, Ibid. 6. As if a landlord

sues for rent due at Michaelmas 1754, and the tenant cannot

prove the payment, but produces an acquittance for rent due at

a subsequent time, in full of all demands, this is a violent pre-

sumption of his having paid the former rent, and is equivalent

to full proof; for though the actual payment js not proved,

vet the acquittance in full of all demands is proved, which

could not be without such payment ; and it therefore induces

so forcible a presumption, that no proof shall be admitted to

the contrary. Gilb. Evid. t6l.

Probable presumption arising from such circumstances as

nsuallit attend the fact, hath also its due weight ; as if, in a suit

for rent due in I7#*~ the tenant proves the payment of the

rent due in 1755, this will prevail to exonerate the tenant;

Co. LiU 37 3 ; unless it be clearly shown that the rent of 1754,

was retained for some special reason, or that there was some

fraud or mistake ; for otherwise it will be presumed to have

been paid before that in 1755, as it is most usual to receive

first the rents of longest standing. So where a bill of exchange

negotiated after acceptance, is produced from the hands of the

acceptor after it is due, the presumption is that the acceptor

has paid it. 1 Stork 225 : 2 Camp. 439. And see Roseoe on

Evidence, p. 14.

Light, or rash presumptions, have no weight or validity

at all. , t
The oath administered to the witness is not only that what

he deposes shall he true, but that he shall also depose the

whole truth: so that he is not to conceal any part of what he

knows, whether interrogated particularly to that point or not.

And all this evidence is to be given in open court, in the prc~

sence of the parties, their attorney, the counsel, and all by-

standers ; and before the judge and jury ; each party having

liberty to except to its competency, which exceptions are pub-

licly stated, and by the judge are openly and publicly allowed

or disallowed, in the face of the country. And if either in his

directions or decisions he mis-states the law by ignorance, in-

advertence, or design, the counsel on either side may require

hira publicly to seal a bill of exceptions, stating the point

wherein he is supposed to err: or if the legal effect of a record

or other evidence is doubted, this may be tried on a demurrer

to evidence. But the most usual course is to apply foranew^
i. 1 r-L.-t *l-k.k ifrAlinn t llii f 4-liS*b iii'ul.nld,, Vi ii l1 1% ^nn . _ ^

"

trial on the ground that the evidence has been improperly ad
mitted. 3 Comm. $01—372.

The true theory of evidence is admirably explained in Bull.

Nt. Pru Part VI. from Gilbert's Law of Evidence ; and it con-

cludes with taking a view of all the general rules of evidence

together, from whence the following abstract is given.

1. The first general rule is that the best evidence must be

given that the nature of the thing is capable of. The true

meaning of this rule is that no such evidence shall be brought

as ex naturd rci supposes still a greater evidence behind, in the

party's possession or power ; for such evidence is altogether

insufficient and proves nothing. But if it is proved that an

original deed, will, &c. is in the hands of the adverse party, or

is destroyed without default of the party who ought to pro-

duce it, a copy will be admitted ; because then such copy is

the best evidence.

In general when any written instrument is in the possession

of the opposite party, secondary evidence of the contents is

inadmissible without proof of a notice to produce the original.

But where, from the nature of the proceedings, the party in

possession of the instrument has notice that he is to he charged

with the possession of it, as in case of trover for a bond, a

notice to produce is unnecessary. 1* East, 274: 6 B. C.

3[)S. If the party refuses to produce the papers required ; such

a circumstance does not raise any inference against hira, it

merely entitles the other party to go on secondary evidence.

3 Camp. 363: 1 Stark. 315.

2. No person interested in the question can be a witness.

There is no rule in more general use, and none that is so little

understood. See 1 Term Rep. 302. And there are some

exceptions to it, e. g. 1 . A party interested will be admitted

in a criminal prosecution in most instances; 2. He maybe

admitted for the sake of trade and the common usage of busi-

ness ; as porters, apprentices, &c. to prove delivery of goods,

&c. though it tend to clear themselves of neglect. See 3 Tenn

Rep. 29; Str. ()47, 1083. 3. Where no other evidence is

reasonably to be expected. 4. Where he acquires the interest

by his own act, after the party who calls him as a witness has

;l riuht to his evidence. 5. Where the possibility of interest

is very remote. See 1 Term Rep. 1 63, 164. and more at

length, this tit. Div. II. 1.

The general rule was, that no objection could be made to the

competency of a witness unless he was directly interested in

the event of the suit, or could avail himself of the verdict in

the cause, so as to give it in evidence on any future occasion in

support of his own interest. 7 Term. Rep. 6l: 1 ffi«£.20O:

4- Bing. 649. But the latter ground of objection has been

removed by the 3 and 4 IV. 4. c. 42. See the section, post, n.

3. The third general rule is, that hearsay is no cadence.

For no evidence is to be admitted but what is upon oath, and

if the first speech were without oath, another oath that there

was such a speech makes it no more. Besides, if the speaker

be living, it is not the best evidence. But hearsay has been

admitted in corroboration of a witness's testimony. And hear-

say of members of a family is admitted to prov e a pedigree,

and hearsay is admissible to prove public rights; and m some

other cases where the party makes a statement against his

interest. Roseoe on Evidence, 24.
.

4. In all cases where a general character or behaviour is pu*

in issue, evidence of particular facts may be admitted ;
but no

where it comes in collaterally.

5. Ambiguitas vcrbornm 'latens verijicatione sttppldur, na

(pwd ex facto oritur amtmuum, verifieatkme facti tollitur.

(>. In every issue the affirmative is to be proved. A^nega-

tive cannot re-ularlv be proved, and therefore it is s"mci^
to deny what is affirmed until it be proved: but when tne

affirmative is proved, the other party may contest it with oppo-

site proofs of some matter or proposition totally mconsiste

with what is affirmed. .

In general, where the issue is on the life or death ot a^
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son once existing, the proof lies on the partv asserting the
death. 2 Easts Rep. 312. See post, II. 3.

Where the law presumes the affirmative of any fact, the
negative of such fact must be proved by the party averring it

in pleading. 3 East's Rep. 192.
Thus, where the issue involves a culpable omission, it is in-

cumbent on the party making the charge to prove it, although
he must prove a negative ; for the other partv shall be presume d
innocent till proved to be guilty. 3 East, 193: 5 B. $ C.
327.

7. No evidence need be given of what is agreed by the
pleadings. For the jury are only sworn to try the matter in

issue between the parties, so that nothing else is properly
before them.

8. Whensoever a man cannot have the advantage of the

special matter by pleading, he may give it in evidence on the

general issue. See tit. Pleading.

9> If the substance of the issue he proved, it is sufficient.

As to this, see also tits. Pleading ; Modo et Forma.

The doctrine of Evidence in Criminal Cases is, in most
respects, the same as that upon civil actions. There are, how-
ever; a few leading points, wherein by several statutes and
resolutions a diiterence is made between civil and criminal evi-

dence.

1. In all cases of high treason, and misprison of treason, by
stats. I Ed. 6. c. 12. and 5 and 6 Ed. 6. c. 11. two lawful wit-
nesses are required to convict a prisoner, unless he shall wil-

lingly and without violence confess the same. By stat. 1 and
2 P. § M* e. 1 0. an exception was made as to treasons in coun-
terfeiting the king's seals or signatures: and by the various acts

relating to treasons committed in counterfeiting the coin, it

was provided that the evidence of one witness should be suffi-

cient. By the 2 W. 4. c. 33. these acts have been repealed,

the laws relating to offences against the coin consolidated, and
the crime reduced to felony. By the stat. 7 W. 3. c. 3. in

prosecutions for the treasons to which that act extends, the
same rule (of requiring two witnesses) is again enforced

;

with this addition, that the confession of the prisoner, which
shall countervail the necessity of such proof, must be in open
court. In the construction of which act it hath been holden,
that a confession of the prisoner, taken out of court, before a
magistrate or person having competent authority to take it, and
proved by two witnesses, is sufficient to convict him of treason.

Foster, 240. 244. But hasty unguarded confessions, made to

persons having no such authority, ought not to be admitted as

evidence under tliis statute. And indeed, even in cases of

felony at the common law, they are the weakest and most sus-

picious of all testimony ; ever liable to be obtained by artifice,

false hopes, promises of favour, or menaces ; seldom remembered
accurately, or reported with due precision ; and incapable in

their nature of being disproved by other negative evidence.

By the same stat. 7 W% 3. c. 3. it is declared that both witnesses
must be to the same overt act of treason ; or one to one overt

act, and the other to another overt act of the same species of
treason, and not of distinct heads or kinds : and no evidence
shall be admitted to prove any overt act not expressly laid in

the indictment. See 2 State Trials, 144: Foster, 235. And
therefore in Sir John Fcnwick's case, in King William's time,

where there was but one witness, an act of parliament (stat.

8 IV. 3. c. 4.) was made on purpose to attaint him of treason,

and he was executed. 5 State Trials, 40. But in all cases

where the treason alleged is the assassination of the king, or any
direct attempt against his life or his person, the prisoner is, by

3{) and 40 G. 3. c. 93, to be tried upon the like evidence as if

he stood charged with murder.

In every other accusation one positive witness is sufficient

;

except in cases of indictments for perjury, where one witness

is not sufficient, because then there is only one oath against

another, 10 Mod. 194.

2. From the reversal of Colonel Sydney's attainder by act of
VOL. I.

parliament in 1689 (8 State Trials, 472.), it may be collected
that the mere similitude of hand* writing in two papers shown
to a jury, without other concurrent testimony, is no evidence
that both were written by the same person' (2 Hawk. P. C.

431.); yet undoubtedly the testimony of witnesses, well ac-
quainted with the party's hand, that they believe the paper in

question to have been written by him, is evidence to be left to

a jury. Lord Preston s case, A.I). I69O, 1694, 4 State Trials,

463: Francia's case, A.D. G State Trials, 6$: Layers
case, A.D. 1722, Ibid. 279: Hcnzey's case, A.D. 1758: 4
Purr, 644.— See post, 1 1 3.

A comparison of hand- writings without any other know-
ledge of the character of the hand-writing, furnishes no evi-

dence. Peake, 40: 2 Carr. # P. 477* But a witness may
form his opinion as to the genuineness of the hand-writing to a
document, by inspecting other documents which are authentic.

Roscoe, 69* And the jury may judge whether an instrument
is of the hand- writing of the party by comparing it with other

documents in evidence in the cause which are undoubtedly of
the party's hand-writing; but not with documents only put in

evidence for the purpose of comparison. 2 Moo. Malk.
133: Rex v. Morgan, id. in not vs.

All presumptive evidence of felony should be admitted
cautiously : for the law holds that it is better that ten guilty

persons escape, than that one innocent suffer* And Sir Mat-
thew Hale, in particular, lavs down two rules most prudent
and necessary to be observed, 1. Never to convict a man for

stealing the goods of a person unknown, merely because he
will give no account how be came by them, unless an actual

felony be proved of such goods : and 2. Never to convict any
person of murder or manslaughter, till at least the body be
found dead; on account of two instances he mentions, where
persons were executed for the murder of others, who were then
alive, but missing. 2 Hal. P. C\ 200,

The nature of presumptive evidence and of presumptions
(which have been in general much too technically treated) is

well explained and illustrated by an extract from the judgment
of C. J. Abbot, in Rex v. Burdett, 4 B. § A. l6l.

" A presumption of any fact is properly an inferring of that
fact from other facts that are known : it is an act of reasoning;
and much of human knowledge on all subjects is derived from
this source. A fact must not be inferred without premises
that will warrant the inference; but if no fact could be as-
certained by inference in a court of law, very few offenders
could be brought to justice. In a great portion of trials as they
occur in practice, no direct proof that the party accused actually
committed the crime is or can be given. Tiie man who is charged
with theft is rarely seen to break the house or take the goods

:

and in cases of murder it rarely happens that the eye of any
witness sees the fatal blow struck, or the poisonous ingredient
poured into the cup. In drawing an inference or a conclusion
from facts proved, regard must always be had to the nature of
the particular case, and the facility that appears to be afForded
either of explanation or contradiction. No person is to be
required to explain or contradict, until enough has been
proved to wan ant a reasonable and just conclusion against
him in the absence of explanation or contradiction: but when
such proof has been given, and the nature of the case is such
as to admit of explanation or contradiction (if the conclusion
to which the proof tends be untrue), and the accused offers no
explanation or contradiction, what can human reason do other-
wise than adopt the conclusion to which the proof tends? The
premises may lead more or less strongly to the conclusion,
and care must be taken not to draw the conclusion hastilv ; but
in matters that regard the conduct of men, the certainty of
mathematical demonstration cannot be required or expected

;

and it is one of the peculiar advantages of our jurisprudence
that the conclusion is to be drawn by the unanimous judgment
and conscience of twelve men conversant with the aflsurs And
business of life, and who know that where reasonable doubt is

entertained it is their dutv to acquit, and not by the judgment
3 o
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of one or more lawyers, whose habits might be suspected of

leading them to the indulgence of too much subtlety and

refinement*"

Lastly, it was an ancient and commonly received practice

(1 Stale Trials, passim), that as counsel was not allowed to

any prisoner accused of a capital crime, so neither should he be

suffered to exculpate himself by the testimony of any witnesses.

And therefore it deserves to be remembered to the honour of

Mary I. that she first desired such evidence to be received in a

court of justice. Afterwards the courts grew so heartily

ashamed of a doctrine so unreasonable and oppressive, that a

practice was gradually introduced of examining witnesses for

the prisoner, but not upon oath. 2 Buhl. 147 : Cro. Car. 2Q2.

The consequence of this still was, that the jury gave less credit

to the prisoner s evidence than to that produced by the crown.

Sir Edward Coke protests very strongly against this tyrannical

practice, declaring that he never read in any act of parliament,

book, case, or record, that in criminal cases the party accused

shall not have witnesses sworn for him ; and therefore there is

not so much as scintilla juris against it. 3 InsL 79- See also

2 Hal. P. C. 283. and his Summary, 2f>4. And the House

of Commons were so sensible of this absurdity, thai in the bill

for abolishing hostilities between England and Scotland (stat.

4 Jac. 1. c. when felonies committed by Englishmen in

Scotland were ordered to be tried in one of the three northern

counties, they insisted on a clause, and carried it, notwith-

standing the efforts of both the crown and the House of Lords,

against the practice in the courts of England, and the express

law of Scotland, t£ that in all such trials for the better dis-

covery of the truth, and the better information of the con-

sciences of the jury and justices, there shall be allowed to the

party arraigned the benefit of such credible witnesses to be ex-

amined upon oath, as can be produced for his clearing and

justification." At length, by stat. 7 ifc 3. c. 3. the same measure

of justice was established throughout all the realm, in cases of

treason within the act: and it was afterwards declared by

stat. 1 Anne, sL 2. c. 9. that in all cases of treason and felony,

all witnesses for the prisoner should be examined upon oath,

in like manner as the witnesses against him. 4 Comm.

356—360.
Having given the foregoing general view, more minute in-

formation on this subject may be thus classed

;

T. Of Written Evidence.

II. Unwritten Evidence: wherein— 1, Who may be Wit*

nesses. 2. Compolling Witnesses to appear; as also

of the Manner of their giving Evidence. 3. Of Parol

Evidence to explain written Documents J and of Pre-

sumptive and Hearsay Evidence.

I. Of Written Evidence.—Evidence by records and tvrii

ings is where acts of parliaments, statutes, judgments, fines

and recoveries, proceedings of courts, and deeds, Sic. are ad-

mitted as evidence.

A record may be proved by production, or by a copy.

Copies of records are either exemplifications ; copies made by

an authorised officer; or sworn copies.

Exemplifications are copies under the great seal, or under

the seal of some particular court ; which seals prove themselves

Where the law entrusts a particular officer with the making
of conies, it gives credit to them in evidence, without further

proof. B. N. P. 22<J. Thus the chirograph of a fine is evi-

dence of the fine itself, because the chirographer is an officer

appointed by the law to make out such copies ; but it is not

evidence of the proclamations levied upon the fine, which must

be proved by an examined eopy of the roll, for the chirographer

is not appointed to make copies of them, B. N. P. 22\), 230.

Not only records, but all public documents which cannot be

removed from one place to another, may be evidenced by a copy,

proved on oath to have been examined with the original.

An exemplification of the inrolment of letters patent under

the great seal, may be pleaded in evidence. 3 In&t. 1 73, This
exemplification is a copy or transcript of letters patent made
from the inrolment thereof, and sealed with the great seal,

But neither an exemplification nor constat was pleadable at*

common law, because there was only the tenor of an inrolment :

and the tenor of a record is not pleadable, but they are now
pleadable by stats. 3 and 4 Ed. 6. c. 4: 13 EUz. c. 6.

A patent may be exemplified under the great seal in Chan-
cery ; and also any record or judgment in any of the courts at

Westminster, under the proper seal of each court: all whit -h

exemplifications may be given in evidence to a jury, 1 Lit. 583

:

Shcp. 134. A rule made, or writ filed, in any court at West-

minster, may be exemplified in the court where made or filed.

But nothing but matter of record ought to be exemplified.

3 InsL 173.

Records and inrolments prove themselves; and a copy of a

record or inrolment sworn to, may be given in evidence. Co*

Lit. 117* 262. A transcript of a record in another court may
be given in evidence to a jury. 1 Lit. Abr. 55L There is a

difference between pleading a record, and giving the record in

evidence ; if it be pleaded; it must be sub pede sigilli, or the

judges cannot judge thereof: though where it is given in

evidence, if it be not under the seal, the jury may find the

same, if they have other good matter of inducement to prove it.

Styles Rep. 22.

To prove a copy of a record it is sufficient to prove that the

paper agrees with what the officer of the court read as the can-

tents of the record : it is not necessary for the persons examin-

ing to exchange papers, and read them alternately. 2 W. P,

Taunt, 52. but query ?

A general act of parliament may be given in evidence, and

need not be pleaded ; and of these the printed statute-book is

good evidence : but in the case of a private act, a copy of it is to

be examined by the records of parliament, and is to be pleaded.

Trials per pais, 177- 232.

Local or personal acts of parliament printed by the Icing's .

printer, may be produced in evidence, if they have a clause

inserted in them for that purpose. See tit. Statutes.

The Gazette has been held evidence of all acts of state.

5 Term Pep. 436. So the articles of war, printed by the

king's printer, have been held evidence of such articles. Rex

v. Withers, cited in 5 T. R. 442. 446,

The kings proclamation offering a reward for the appre-

hension of the perpetrators of outrages in certain counties is

evidence to prove that acts of outrage had been committed in

those parts. 4 M. cy S. 532.

The journals of the House of Lords have always been ad*

mitted as evidence of their proceedings, even in criminal cases;

Coirp. 17; and the journals of the House of Commons are

admissible for the same purpo.se, although this was formerly

doubted, because they are not records. Ibid. But the journals

are not evidence of particular facts stated in the resolutions,

which are not a part of the proceedings of the house, 4 State

Tr.39.
Journals of the House of Lords have been held evidence to

prove an address of the lords to the king, and the kings

answer. 5 Term Rep. K. B. 455. A history of England, or

printed trial, may not be read as evidence. 1 Ed. 557*

Camden's Britannia was not allowed as evidence - hut it baa

been held that a history may be evidence of the general history

of the realm, though not of a particular custom, or fact. Salt

281 : Skinner's Rep. 623.

By stat. 10 Anne, c. IS, where any bargain and sale inrollcd

is pleaded with a profert, the party to answer such profert may

produce a copy of the inrolment,

Inrolment of a deed is proved on certifying it by an ex-

amined attested copy : though inrolment of a deed which needs

no inrolment, or by which the estate doe* not pass, is only

evidence to some purposes, 3 Lev. SB%
t

A record of an inferior court hath been rejected in evidence

and the party put to prove what was done. And proceedings
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of county courts, courts baron, &c. may be tried by a jury; for
it hath been adjudged that they cannot be proved' by the rolls,
but by witnesses. Lit. 75. But court rolls of a court baron,
when shown, are good evidence ; and in many cases copies
of the court rolls are allowed as evidence. Trials per pats,

An ancient customary of a manor, delivered down with the
court rolls from steward to steward, although not signed by
any person, is good evidence to prove the course of descent
within the manor. 1 Term Rep. K. B. 466-
An entry in the court rolls of a manor, stating the mode of

descent of lands in the manor, is admissible evidence of the
mode of descent, although no instances of any person *s having
taken according to it be proved. 5 T. R. K. B. 26.
And so are entries in a steward's book above thirty years'

old, and coming from the proper custody; and this, too, with-
out proving the hand-writing of the steward. 4 B. Sr A. 3"6.

Entries in the books of the clerk of the peace of deputations
formerly granted to gamekeepers by the real owner of the
manor are evidence to show that manorial rights were publicly
exercised by him, 3 B. $ A. 341.

Parchment writings preserved among the muniments of a
manor, purporting to be signed by several copyholders of the
manor, stating that an unlimited right of common had been
found inconvenient, and they had agree to stock the com-
mon in a restricted manner, were admitted as evidence of
reputation as to the general right of common. 13 East's
Rep. 10.

A surrender of, and admittance to, a copyhold may be proved
by the original entries on the court rolls without showing a
copy stamped as required by law. \6 East's Rep, 208.
The inrolment book in which leases are registered in the

Bishoprick of Durham, kept in the office of the auditor, is a
public muniment, and on proof of the counterpart being lost
is receivable in evidence. 1 Holty N. P. 6'01.

An examined copy of a charter deposited in the proper public
office at Madrid, was admitted to prove the plaintiffs being a
corporation according to the laws of Spain. 1 R. $ M. N. P.
1 90: ] Camp. 65. n.

With respect to the production of deeds in evidence, the
general rule is, that the deed itself must be given in evidence,
and must be proved by one witness at the least. But if the
opposite party produce the deed on notice, it shall be read
without any proof of the execution. Bull. N* P. 254; 2 Term
Rep. 41 : 3 W. P. Taunt. 60.

But where an instrument was produced at the trial by one
of the parties, in consequence of a notice from the other, which
appeared to have been executed by the party producing it and
others, and to be* attested by a witness, the court field that the
production of it in that manner did not dispense with the
necessity of proving the instrument by the subscribing witness,
though unknown before to the party calling for it. 8 East's
Hen. 548.

When a deed is in the possession of the defendant, who has
notice to produce it, but does not, an examined copy is evidence
without proof of the defendant's execution of it. 1 Esp. 4CK).

An ancient deed proves itself, where possession lias gone ac-
cordingly; but later deeds must be proved by witnesses. Co.Lit.G.
An old deed proved to have been found among deeds and

evidences of lands, may be given in evidence to a jury
; though

the executing of it cannot be proved and made out. 3 Salk. 153.
A deed may be good evidence, though the seal is broken off

;

and where a deed is burnt, &c. the judges may allow it to be
proved by witnesses, that there was such a deed, and this be
given in evidence. 1 Lev. 25.

The attesting witness to a bond wrote the attestation without
seeing the obligor execute; and that person gave evidence that
the obligor signed the bond, but did not seal and deliver it:

the Court of C. P. held, that the signing the bond which pur-
ported to be sealed with the obligor's seal, was evidence to be
left to a jury of the sealing and delivery. 7 IV. P. Taunt.25l.

And the court held that the attesting witness to the deed
denying having seen the deed executed, other evidence of the
execution was admissible. Ibid.
A counterpart is not a duplicate original, being executed

by one party only, but it is admissible against the partv
by whom it is executed, and his assigns, without notice to
produce the original. 7 East, 363; 8 East, 487. But as
against a third person, a counterpart cannot be read in evidence
without accounting for the want of the original, or proving it
is in his possession, and he has had a notice to produce
Salk. 287: 2 T. R. 41,

r

Where a deed was cancelled by fraud, that being proved, it

was allowed to be evidence in an action under the deed.
Hefl. 138. The recital of a deed is no evidence without
showing the deed, or proving that there was such a deed, and
it is lost. Co. Lit. 352: Faugh. 74. Recital of a lease, in a
deed of release, is good evidence that there was such a lease
against the releasor, and those claiming under him, but not
against others, except there be proof that there was such a
lease. 1 Salk. 286. A settlement set forth in a bill in Chan-
cery, and admitted in the answer ; and where it was proved
that the deed was in the possession of such a one, &c. hath
been adjudged a good evidence of the deed of settlement where
not to be found. 5 Mod. 384.
A deed, though sealed and delivered, if not stamped according

to act of parliament, cannot he pleaded or given in evidence in
any court. See stat. 5 and 6 W. $ M. c. 21. and several
subsequent statutes; the latter of which extend to bills, notes,
receipts, agreements, &c. A deed or an agreement may be
stamped at any time, on payment of a penalty

; but no stamp
can be affixed to a bill of exchange or a promissory note after
it is once made. 4 B. % C 235. The present Stamp Act is
the 55 G. 3. c. 184.
Hie probate is the only legitimate evidence of personal pro-

perty being vested in an executor, or of his appointment; the
original will is not admissible for that purpose. 2 Setw. N. P.
730. But the probate of a will, devising real property, is not
evidence as to such property; Bull. N. P. 245; not even
where the original will is lost ; 2 Campb. 38y ; except, indeed,
as a mere copy, the spiritual court having no power to authen-
ticate such a devise, so far as it relates to land. 1 Phil, on Ev.
344.

But parol evidence of the contents of a will of lands which
had been lost was received from a person who had heard it
read over m the presence of the testator's familv on the day
of his funeral. 2 Campb. 300.

In certain cases the ledger-book of the Ecclesiastical Courtm which the will is entered, is sufficient evidence, being a roll
or record of the court. Bull. N. P. 215, 6.
The original book of acts directing letters of administration

to be granted, with the surrogate's fiat for the same, is evidence
of the title of the party to whom the administration is directed
to be granted of the intestate's effects, without producing the
letters of administration themselves, notwithstanding subse-
quent letters of administration granted to another, the first not
being recalled. 8 East's Rep. \H7.
A bill in Chancery has been admitted as slight evidence

against the complainant: but see 7 Term Rep. K. B. 2. that
it is no evidence of the matters stated in it, not even of those
on which the prayer for relief is founded : except perhaps in
the instance of a family pedigree set forth in the bill. 7 T. R. 2.
n. a. An answer in Chancery is evidence against the defendant
himself, though not against others. 1 Vent. 66 : Trials per
pats, 167. But see 4 East's Rep. 53 : and 2 Bos. $ pull. 548.W hen a party gives an answer in Chancery in evidence at a
trial, though he insist to read only such a part of it, yet the
other side may require to have the whole read. 5 Mod. 10.
As in case of a writing permitted to be read to prove one part
of an evidence, which may be read to prove any other part of
the evidence given to the jury.

Depositions of witnesses in Chancery between the same
3 o 2
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parlies may be given in evidence at law, if the witnesses are

dead, and the bill and answer proved. Trials per pais, l£>7«

207. 234*. Regular depositions in Chancery, of a witness,

may not be given in evidence if he be alive ; unless he be in

another kingdom, not subject to the dominion of our king.

Ibid. 359. But depositions in Chancery, after answer between

the same parties, may be read as evidence, though the wit-

nesses are not dead, if they cannot be found on search.

Shower, 3 : 1 Salk. 278, Depositions in Chancery in perpe-

(nam ret mcmoriam, are not to be given in evidence, so long as

the parties are living, 1 Salk* 2S6. And it hath been

adjudged that these depositions to perpetuate testimony, on a

bill exhibited, shall not be admitted as evidence at a trial at

law, except an answer be put in, Rayvi. 335. If depositions

are taken out of the realm, he who makes them is supposed

tliere still, and they shall be read as evidence ; but if it

appears he is in Kngland, they cannot be read, but he must

come in person. 1 Lilt. 555. Things done beyond sea may
be given in evidence to a jury ; and the testimony of a public

notary, of things done in a foreign country, will be good evi-

dence. 6 Rep. 47*

Depositions cannot be given in evidence against any person

who was not party to the suit ; or who does not claim under

the plaintiff or defendant in the suit. 7 Barn. Sf C. 7${):

1 Matin § R. 66'7- And the reason is, because he had not

liberty to cross-examine the witnesses ; and it is against natural

justice that a man should be concluded in a cause to which he

never was a partv. Hardr. 22, 472: Bunb. 50. pL 84

—

Ql.

pi 148—321. j& 403: 9 Mod. 229: Carlh. 181: Fern. 113:

Gilb. Evid. 62: CA- Prec. 212. See this Diet. tit. Dejiosi-

lions.

The answer of the obligor of a bond to a bill filed for a

discovery, in which he admitted the bond to have been exe-

cuted by him, is only secondary evidence, and cannot be re-

ceived as evidence per se of the execution, without proving

that due diligence had been used to discover who the sub-

scribing witness was, who was alleged to be unknown. Call

v. Dunning, 4 Easts Rep. 53,

Depositions made in an ancient suit instituted against a

former lord of a manor by a copyholder, were held to be ad-

missible evidence for the lord of the manor in a subsequent

suit. Freeman v. Phillips, Term Rep* K. B. HiL 56 G. 3.

486.
Depositions were admitted in evidence, though framed on

leading interrogatories of a nature not admissible in a trial.

Williams v. Williams, Term Rep. K. B. HiL 56 G. 3. 4£)7.

Upon a plea of plene adwinistravif, plaintiff, in order to show
assets, gave in evidence a copy of an answer in C hancery by a

person of the same name as defendant, and sustaining the cha-

racter of executor to a person of the same name as his testator
;

held, that on the face of such copy there was prima facie pre-

sumptive evidence of identity. Henwell v. Lyon, Term Rep.

K. B. Mic. 59 G. 3. 182.

When a witness in a trial at law gave evidence at variance

with what he had originally sworn in an answer in Chancery,

an examined copy of that answer was held admissible evidence

to contradict him, and that it was not necessary to produce the

answer. 4 B. Sf C. 25.

Depositions in the ecclesiastical courts may not be given in

evidence to a jury at a trial; but a sentence may in a cause of

tithes, &c. And the sentence of the Spiritual Court is con-

clusive evidence in causes within its jurisdiction. 1 Salk. 2')0 :

2 Nets. Abr. 76 1.

Depositions before a coroner are admitted as evidence, the

witnesses being dead. 1 Lev. 1 80. Likewise they have been
admitted where a witness hath gone beyond sea. 2 Nels. Ahr.

760. The confession of a prisoner before a magistrate, &e.

may be given in evidence against him. See 2 Hawk. P. C.

c. 46. and the notes there. The examination of an offender

need not to be on oath, but must be subscribed by him, if he

confesses the fact j and then be given in evidence upon oath by

the justice of the peace who took the same. The examination
of others must be on oath, and proved by the justice or hii

clerk, &c. as to their evidence, if they are dead, unable to

travel, or kept away by the prisoner. H. P. C. 19. 162 -

Kel 1 8. 55 : Wood's hist. 647-

The examination of an informer before a justice, taken on
oath, and subscribed, may be given in evidence on a trial if he
be dead, or not able to travel, &c, which is to be made out on
oath. 2 Hawk. P. C. c. 46.

The examination of a pregnant woman taken before a justice

of peace under stat. 6* G. 2. c. 31. is admissible evidence on
application to the quarter sessions to make an order of filiation

ou the putative father, if the woman die before such application

is made ; and if not contradicted, ought to be conclusive.

5 Term Rep. K. B. 313.

By stats. 1 and 2 P. $ M. c. 13 ; 2 and S P. $ M. c. 10.

justices of peace shall examine persons brought before them for

felony and those who brought them, and certify such exami-

nation to the next gaol-delivery ; but the examination of the

prisoner shall be without oath, and the others upon oath j and

these examinations shall be read against an offender upon an

indictment, if the witnesses be dead. Bull. N. P. 242.

By 7 G. 4. c. 64. § 2. (by which the provisions of the above

statutes are amended and extended) justices before they admit

to bail, or commit to prison, any person arrested for felony, or

on suspicion of felony, are to take the examination of such

persons, and the information upon oath of those who know the

facts and circumstances of the case, and put the same, or as

much as shall be material, into writing ; and subscribe such

examinations and informations, and deliver the same to the

proper officer of the court in which the trial is to be. And by

§ 3. the like directions are given to justices in cases of mis-

demeanor.

And it should seem that the same rule of law applies to the

statutes last mentioned. See further, tit. Deposition.

By 7 tind 8 G. 4. c. 28, § 11. the certificates containing the

substance and effect of an indictment and conviction for a

previous felony (which under that act renders the party liable

to a higher judgment), purporting to be signed by the clerk of

the court, or eight officers having the custody of the records, or

his deputy, is made evidence (coupled as it always is by the

practice of the court, with the identity of the party) of the first

conviction, without proof of the signature.

A verdict against one, under whom either the plaintiff or

defendant claims, may be given in evidence against the party

so claiming; but not if neither claim under it. Mick. Iu5b,

B. R. See 2 Barn. £ A. 662: 2 Bing.SSl : AMW.* I
509. In ejectment where the plaintiff hath title to several

lands, and brings action of ejectment against several defendants,

if he recovers against one, he shall not give that verdict in

evidence against the rest. 3 Mod. 1 41-

In an action on a foreign judgment, it is not sufficient to

prove the judge's hand-writing subscribed to it, without proving

that the seal affixed thereto is the seal of the court. Hw r
!f

v. Aden, 3 Easts Rep. 221. ,

The' judgment-book is no evidence of the judgment entered

therein, though the record has not been made up, and though

the party interested in proving the judgment be no party W

the action. 2 New Rep. 474,

A parish certificate of more than thirty years' date, acknow-

ledging the pauper's grandfather and father to belong to we

appellant parish, produced by a rated inhabitant of the appellant

parish, is evidence. 2 Maul. $ Selw. Rejh 331.

In an action for adultery, letters written by the wife to m

husband (while living apart from each other) proved to W
been written at the time they bore date, and when there »

no reason to suspect collusion, are admissible evidence, wi
^

showing distinctly the cause of their living apart*

There is no difference between civil actions ami enm
^

prosecutions as to the evidence of papers, In neither
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the party bound to produce evidence against, himself: but even

in a criminal prosecution notice may be given to him to produce

papers in his possession ; and in case of his refusal or neglect,

other evidence may be given of their contents. 2 Term Rep.

K. B. 201. n.

A copy of an attorney's bill, the original of which has

been delivered to the defendant, may be admitted in evidence

without proof of notice to produce the original. 2 Bos. cy Pull,

237. And notice to the defendant'* attorney or agent in such

case is sufficient. Ihid.

Where a prisoner got possession of a forged note and swal-

lowed it, parol evidence was permitted to be given of its

contents, without any notice being given to produce it* Cited

1* Eastj Rep. 276.

Since no witnesses are present when goldsmiths' notes or

promissory notes arc given, such notes are allowed as evidence

of the receipt of money, or other thing. 1 Salk. 283.

A receipt is not conclusive evidence against the party signing

it, but he may show that he did not receive the sum or thing

in question. 2 Term Rep. K, B. S&k But where a receipt

for money had been given on unstamped paper, it may be used

by a witness who saw it given to refresh his memory. 4- E.sp. 2 i 3.

An old receipt of a former rector in the hands of a defendant

for a money payment in lieu of tithes, where there was a pro-

bability that it had come to him from an ancestor of the same

name, is admissible evidence in support of a modus, 2 Price,

SO?.

A receipt in full is conclusive evidence, when given under a

knowledge of all circumstances then depending between the

parties. Miter when given without such knowledge. 1 Esp. 175.

But where such a receipt is ohtained by fraud, &c. it is a

nullity. 1 Campb. 3Q4. ii.

A church- book, some writers say, is not to be admitted as

evidence, though others say it may. Cro. KHz 41 I. It is said

copies of public books of corporations, &c. shall he evidence.

1 Lev. 25: 1 LiL 551. But as to books of ecrporations,

whore things are entered not of record, the originals are to be

produced as evidence.

A book kept at the East India House from returns given in

on oath, pursuant to 55 G. 3. c. 155. (which is now repealed),

containing lists of passengers on board an East India ship, was
held evidence to show the value of the voyage, as it is a publ it-

book kept by the authority of an act of parliament, 2 Bittg.

229-

The mere production in court of a diploma of doctor of

physic under the seal of one of the universities, is not in itself

evidence to show that the party named therein is entitled to

that degree. 8 Term Rep. K. B. 303.

A pedigree drawn bv a herald at arms will not be admitted

for evidence, without showing the records or ancient books

from whence taken ; for the entries in the herald's office are no

records, but only circumstantial evidence. Sue til. Court of
Chivalry as to visitation books. But a pedigree hung up in a

family mansion is evidence. Cowp. 591. And so is an entry

in a father's family Bible. Ibid. So a copy of an inscription

on a grave-stone has been given in evidence in such a case.

2 RoL Ab. 6$6, 687. An almanack, wherein the father had

written the day of the nativity of his son, was allowed in evi-

dence to prove the nun-age of the son. Raym. 84- : and see

7 East, 290 : 8 East, 542: 3 Stark. Ca. 63.

The deliwry of a newspaper to the ofheer at the Stamp
Office is evidence of a publication, to sustain an indictment for

a libel in that paper. 4 B. # C. 35.

Letters may be produced as evidence against a man, in

treason, &c. Although a witness swear to the hand and

contents of a letter, if he never saw the party write, he shall

not be allowed as evidence. Skin. <>73. Jn general cases the

witness should have gained his knowledge from seeing the

party write ; but under some circumstances that is not neces-

sary ; as where the hand- writing to be proved is of a person

residing abroad, one who has frequently received letters from
j

him in a course of correspondence would be admitted to prove
it, though he had never seen him write. So where the anti-

quity of the writing makes it impossible for any living witness
to swear he ever saw the party write. On an indictment for

writing a treasonable libel, proof of the hand-writing is suffi-

cient, without proof of the actual writing. Bull. N. P. 2#6.
A clerk of the post-office, accustomed to inspect franks

for the detection of forgeries, has been admitted to prove
that the hand-writing of an instrument is an imitated, and
not a natural hand, though he never saw the party write:
and also to prove that two writings, suspected to be imitated

hands, were written by the same person, 4 Term Rep.
K. B. 497-

But such evidence has been rejected at Nisi Prius, and
doubts have been expressed bv some judges as to its admissi-

bility. Gurueg v. Langlands, 5 B,
<fy

A. 330.

Where a person had been dead a great number of years, his

hand-writing was proved by showing the similarity of the hand-
writing in question to the hand-writing of the will; and no
objection was taken to it either at the bar or by the court.

14 E. R. 327- 5. P. 7 E. 7?. 282. m; and see Roscoe on
Evid. 68. Where a witness had only seen the party write his

name, Mr. Sapio, Lord Tenterden held he might still prove his

signature L. B, Sapio. 1 Moo. # M. 3<). S. V. : 2 Stark* l64.

A witness who has received letters from the party in answer
to letters written to him by the witness, may prove the hand-
writing, though he has never done anything in consequence of

suet letters. Doe v. IVallingcr, Mann. Ind. 131.

Every instrument, to the signing of which there is a witness,

must be proved by that witness, if living and to be found : or
by proving the hand-writing of the witness in case he is dead,
or domiciled in a foreign country, or cannot be found, so that

there may be a presumption of his death (7 T. Rep. K. R.
266: 1 Bos. Pull 360: 2 Easts Rep. 183. 250); or is

blind (Ld. Raym. 734) ; insane (3 Campb. 283) ; or since the
attestation has been convicted of a crime, which renders him
incompetent (Str. 833) ; or in case he was interested at the
time of the attestation, which is therefore a nullity (5 T. R.
3?1) ; or has become interested since. 2 Esp. 6'97: 2 Campb. IQti.

Nor can a party who has executed a deed be permitted to

acknowledge it in court : it must be regularly proved by the
subscribing witness. 1 Esp. 89*

But a person who sets an instrument executed, but is not
desired by the parties to attest it, cannot by afterwards putting
his name to it prove it as an attesting witness. 3 Campb. 232.
An instrument executed abroad, and witnessed by a foreigner

residing there, may be proved by evidence of the hand-writing
of the witness and of the contracting party, but not by the
latter alone. J Term Rep. K. B. 265.

If a subscribing witness to a deed be abroad out of the
juiisdiction of the court, and not amenable to its process, evi-
dence of his hand-writing is admissible, though it do not
appear whether he is settled abroad. 2 Easts Rep. 250; and
see Id. 1 83.

So if be has set out to leave the kingdom, I IV. P. Taunloti,
46"l. So also if upon diligent inquiry, an attesting witness is

not to be found, having absconded from his creditors. Id. 304.
And ,vce Roscoe on Evid. 6%.

W ith a view to saving Qf txpence, two rules were made by
the judges in H. T. 2 W 4. on the recommendation of the law
commissioners, but they appear to have been superseded by the
following, issued in I J. T. 4 W. 4. in pursuance of the 3 and
4 IV. 4. c. 52. § 15.

*< Vi her p^irty after plea pkaded, and a reasonable time before
trial, may give notice to the other, either in town or country,
of bis intention to adduce in evidence certain written or printed
documents; and unless the adverse party shall consent, by in-

dorsement on such notice, within forty-eight hours, to make
the admission specified, the party requiring such admission may
call on the party required by summons, to show cause before a

j

judge why he should not consent to such admission, or, in case
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of refusal, be subject to pay the costs of proof. And unless the

party required shall expressly consent to make such admission,

the judge shall, if he think the application reasonable, make an

order, that the costs of proving any document specified in the

notice, which shall be proved at the trial to the satisfaction of

the judge, or other presiding officer, certified by his indorse-

ment thereon, shall be paid by the party so required, whatever

maybe the result of the cause. Provided that if the judge

shall think the application unreasonable, he shall indorse the

summons accordingly. Provided also that the judge may give

such time for inquiry or examination of the documents in-

tended to be offered in evidence, and give such directions for

inspection and examination, and impose such terms upon the

party requiring the admission, as he shall think fit. If the

party required shall consent to the admission, the judge shall

order the same to be made."
u No costs of proving any written or printed document shall

be allowed to any party who shall have adduced the same in

evidence on any trial, unless he shall have given such notice

as aforesaid, and the adverse party shall have refused or ne-

glected to make such admission, or the judge shall have in-

dorsed upon the summons that he does not think it reasonable

to require it."

a A judge may make such order as he may think fit respecting

the costs of the application and the costs of the production and

inspection ; and in the absence of a special order, the same

shall be costs in the cause."

See further, tits. Pleading, General Issue, Copy,

II. Unwritten Evidence: wherein— I. Who man be Wit-

nesses.—The king cannot be a witness under his sign manual,

&c. 2 lloL Ab. 6B6". Though it has been allowed he may,

in relation to a promise made in behalf of another. Hob. 2 1 3.

A peer produced as an evidence ought to be sworn. 3 Keb.

631. It is no exception to an evidence that he is a judge, or a

juror, to try the person ; for a judge may give evidence, going

off from the bench. 2 Hawk. P. C. c. 46". And a juror may
be an evidence as to his particular knowledge .* but then it

must be on examination in open court, not before his brother

jurors, 1 LiL 552.

Kinsmen, though never so near, tenants, servants, masters,

attorneys for their clients, and all others that are not infamous

and which want not understanding, or arc not parties in in-

terest, mav give evidence in a cause, though the credit of

servants is 'left to the jury. 2 Rol. Ab. 685: 1 Vent. 243. A
counsellor, attorney, or solicitor, is not to be examined as an

evidence against their clients, because they are obliged to keep

their secrets ; but they may be examined as to any thing of

their own knowledge before attained, not as counsel or attorney,

Sec. 1 tent. 97-

It has been held that only what is communicated to an

attorney for Ihe purpose of bringing a suit, or relating to a

suit, is privileged from disclosure. Ry. § Moo. 34 : 2 Stewart,

199. m & V.\ 2 Bro. ##.4:1 Moo. # M. 233. For-

merly the rule was extended further; and in Chancery it has

been* held that the protection extends to every communication

by the client to the counsel or attorney for professional assist-

ance. 6 Madd. 47- The attorney cannot waive the privilege,

but the client can. Rtj. # Moo. StyQ.

Members of corporations shall be admitted or refused to give

evidence in actions brought by corporations, as their interest is

small or great, whereby it may be judged whether they will

be partial or not. 2 Lev* 231-241. But they will not gene-

rally be admitted ; though inhabitants not free of the corpora-

tion may be goud witnesses for the corporation, as their interest

is not concerned ; and members may be disfranchised on these

occasions. Ibid. 236".

A member of a corporation held not admissible as a witness

to support the claim of the corporation in an ejectment brought

to recover propertv, though he had released his interest.

In actions against churchwardens and overseers of the poor
for recovery of money mispent on the parish account, the evi-

dence of the parishioners not receiving alms shall be allowed.

Si fit. S and 4 W. § M. c. 11. In informations or indictments

for not repairing highways and bridges, the evidence of the

inhabitants of the town, corporation, &c. where such highways
lie, shall be admitted. Stat. 1 Attne, c, 1 8.

By stat. 27 G. 3. c. 29. in actions on penal statutes, inha^

bitants of any place are witnesses tq prove an offence, though

the penalty be given to the poor, or otherwise for the benefit

of the said parish or place, provided the penalty does not

exceed 20/*

And by 54 G. 3. c 170. § 9* rated inhabitants of any parish,

&c, or persons executing offices therein, are rendered compe-

tent witnesses in any matter relating to the rates or cesses in

questions arising out of the poor laws, or in election or allow-

ance of the accounts of any officer of such parish, &c.

The bail cannot be an evidence for his principal. If the

plaintiff makes one a defendant in the suit/, on purpose to

impeach his testimony, under a pretence of his being a party

in interest, he may nevertheless be examined de bene esse; and

if the plaintiff prove no cause of action against him, his evi-

dence shall be allowed in the cause. 2 LiL Abr. 701. But in

civil suits, and indictments for trespasses, &c. the plaintiff or

prosecutor usually goes through his evidence, and those de-

fendants who are not affected are sometimes, by direction of

the judge, acquitted, and then give evidence for the other

defendant or defendants, and sometimes they have been exa-

mined without the form of an acquittal. If a man makes

himself a party in interest, after a plaintiff or defendant has

an interest in his evidence, he may not by this deprive them of

the benefit of his testimony. Shin* Rep. 58$,

One that hath a legacy given him by will is not a good

witness to prove the will ; but if he release his legacy, be may

be a good evidence. Skin. 704: 4 Campb. 27* A residuary

legatee is not, however, rendered competent in an action by an

executor to recover a debt due to a testator, by releasing his

claim to the debt, for the plaintiff's costs would still diminish

the residue. 4 Campb. 27* It is the same of a deed: he

that claims any bene tit by it may not be an evidence to prove

that deed, in regard of his interest : and a person any ways

concerned in the same title of land in question, will not be

admitted as evidence. Ibid. 705. But it has been held that

an heir apparent may be a witness concerning a title of land;

and yet a remainder-man, who hath a present interest, cannot.

1 Salt. SB 5, If a legatee is permitted to be sworn and exa-

mined, the counsel cannot afterwards except against his evi-

dence. 1 Ld. Rat/m. 730.

Three witnesses competent at law are competent to prove a

nuncupative will, by stat. 4 Anne, c. 1 6. § 14. The son of 3

legatee is no witness to a will in the Spiritual Court ; never-

theless it is held, he may be a good evidence to prove a nun-

cupative will within the intent of the statute of frauds.

1 Ld. Raym. 85. See tit. Will.

To obviate all difficulties and inconveniences, it was enacted by

stat. 25 G. 2, c. 6. that any devise to a person being witness to

any will or codicil of real estate, shall be void ; and such per-

son shall he admitted as a witness. And that any credtior

attesting a will or codicil, by which his debt is charged upon

land, shall be admitted as a witness to the execution, notwith-

standing such charge, the credit of every such witness being

left to the consideration of the court and jury. See tit. Wtlll

A grantee who is a bare trustee, it is said, is a good witness

to prove the execution of the deed made to himself. 1

Wil 290. If an action is brought against many persons for

taking of goods, one of them concerned may be admitted as

an evidence against the rest. Comberb. 367- See 1 Mod- 282.

In criminal cases, as of robbery on the highway, m action

against the hundred ; in rapes of women, or where a woman

is married by force, &c. a man or a woman may be an evidence

in their own cause. 1 Vent 243. And in private enormous
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cheats, a person may give evidence in his own cause, where
DDbody else can be a witness of the circumstances of the fact
but he that suffers. 1 Salk. 28ft. Upon an information on
the statute against usury, he that borrows the money, after he
hath paid it, may be an evidence, but not before, liaynu lyi :

4 Burr. 2251.
In an action upon a joint contract against two, one who has

suffered judgment by default is nut an admissible witness
against the other to prove that he joined in the contract 4 W*
P. Taunton, 752. For if the plaintiff succeed, the witness would
be entitled to contribution from the other defendant; nor is he
competent for defendant, since, if the action of contract fail as
to one defendant, it must fail as to alb 8 Taunt, J 41 s Boscoe,
88. But in tort one defendant suffering judgment by default
may be a witness for another defendant, for the same reason
does not apply* 2 Esp. 553, & V. : 1 Carr. # P, 517.

In order to render the rejection of witnesses on the
ground of interest less frequent, it is enacted by the 3 and 4
?T. 4. c. 42. § 26. that if any witness shall be objected to as
incompetent on the ground that the verdict or judgment in
the action on which it shall be proposed to examine him would
be inadmissible in evidence for or against him, such witness
shall nevertheless be examined ; but in that case a verdict or
judgment in that action in favour of the party on whose
behalf he shall have been examined, shall not be admissible in
evidence for him or any one claiming under him ; nor shall a
verdict ofjudgment against the party on whose behalf he shall
have been examined be admissible in evidence against him or
any one claiming under him.
An alien infidel may not he an evidence ; but a Jew mav,

and be sworn on the Old Testament. \ Inst, 6. The oath of
a Genioo, sworn according to the circumstances of his reli-
gion, has been admitted in a civil matter. I ////-, 21. And
by Willes, C J, an in titled in general is an admissible witness,
for the term docs not imply that he is an atheist ; but wher-
ever it appears that a witness has no idea of a (iod or reli-
gion, he shall not be permitted to give his testimony-. 1 Atk.
40. 45.

By 7 and 8 W. 3. c. 34. the solemn affirmation of Quakers
was admitted to have the same effect in civil cases as an
oath taken in the usual form.

And now by .9 G. 4. c. 32. § 1. Quakers or Moravians giving
evidence in any case, criminal or civil, shall, instead of taking
an oath in the usual form, be permitted to make a solemn affir-

mation or declaration, which shall have the same effect and
force in all courts and other places where by law an oath is

required as an oath; and persons falsely and corrupt Iv affirming
or declaring are subject to the same penalties, pains, and for-
feitures, as persons guilty of wilful and corrupt perjury.
And by 3 and 4 W. 4. c. 49- Quakers and Moravians are

permitted to make a solemn affirmation or declaration instead
of taking an oath in all places and for all purposes whatsoever
wherein an oath is or shall be required either by the common
law or by any act of parliament already or hereafter to he made.

By 3 and 4 W. 4. c. 82. every person belonging to the sect
called Separatists, in any case w he re by law an oath is or may
be required, shall, instead of the usual form, be permitted to
make the solemn affirmation or declaration therein contained ; |

which affirmation or declaration shall have the e fleet of an
oath; and if false, subject the person making it to the same
punishment as for perjury.

Persons convicted of treason, felony, and every species of
the crimen falsi, such as forgery, perjury, attaint of false ver-
dict, &c, of praemunire, barratry, bribing a witness to absent
himself, or of a conspiracy to accuse another of a capital
otrence, are incompetent witnesses. 1 Phil. Ev.

Formerly some particular kinds of punishment were thought
to be such marks of infamy as wholly to disqualify a witness,
£ IIafv

y 277. But it is now settled that it is not the mode of
punishment, but the nature of the offence, which causes the
infamy. 2 Hawk. v. 40\ § 102 : 2 Leach, 4y(i.

In order to show the incompetency of a witness on the
ground of infamy, it is not only necessary to prove a convic-
tion, but also a judgment; for the conviction may have been
quashed on motion in arrest of judgment. 1 Phil. Ev. 31.

Incompetency from infamy may be removed by endurance of
punishment; by pardon; and by reversal of the judgment.
By 9 G. 4. c. 23. § 3. where any offender convicted of a

felony has endured the punishment to which he is adjudged
for the same, the punishment so endured shall have the like
effects and consequences as a pardon under the great seal. By
§ 4. no misdemeanor, except perjury or subornation of perjury,
shall render a party an incompetent witness after he has en-
dured his punishment,
A pardon not only remits the punishment, but clears the

offender from all legal disability attached to his crime. The
crime, indeed, may be still urged against his credit, but not
his competency as a witness. 1 Phil. 35.
By rj G. 4. c. 25. § 1. in all cases where the king extends the

royal mercy to any offender convicted of a capital felony, and
by warrant under the sign manual, countersigned by one of the
secretaries of state, shall grant to the offender either a free
pardon or a pardon upon condition, the discharge of the
offender out of custody in case of a free pardon, and the per-
formance of the condition in case of a conditional pardon, shall
have the effect of a pardon under the great scab And by 7
and 8 G. 4. c, 28. this enactment is extended to all cases where
the felony is punishable by death or otherwise.

Formerly it was doubted whether persons excommunicated
could be witnesses, because, being excluded from the church,
they were supposed not to be under the influence of any reli-
gion.

But by 53 G. 3. r. 1 2J. § 2, 3, no person excommunicated
shall incur any civil penalty or disability whatsoever.

Persons outlawed in personal actions maybe witnesses, be-
cause they are punished in their properties, and not in the Joss
of their reputation: and the outlawry has no manner of in-
fluence on their credibility. Bull. .Y. P. 2\)2, 293: Co. LilAi.b.

But in treason or felony, as the judgment of outlawry has
the same effect as a judgment after a verdict or confession,
the outlaw is of course rendered incompetent. Getter's case,
Sir T. Raymond, 36g.

Persons acquitted, or guilty of the same crime (while they
remain unconvicted), may be evidence against their fellows.
AY/. 17. Though no evidence ought to be given of what an
accomplice hath said, who is not in the same indictment. State
Trials, vol. 2. 414. An informer may be a witness, though he
is to have part of the forfeiture, where no other witnesses can
be had. Woods Instil. 5<)8. See 4 East, ISO. Members of
either house of parliament may be witnesses on impeachments
State Trials, vol. 2. 632.

Idiots, madmen, and children (see tit. Infants), are excluded
from giving evidence for want of skill and discernment.

2. Compelling Witnesses to appear; as also of the Manner
of their giving Evidence.— If a witness, served with a process
in a civil cause, refuse to appear, being tendered reasonable
charges, and having no lawful excuse, action on the case lies
against him, whereon damages shall be recovered : and a feme
covert not appearing, action may be brought against the
husband and her. Stat. 5 Etiz. c. 9 : 1 Leon. 112.

ft there is a doubt that a witness will not attend, the best
way is to serve him with the original suhpeena, keeping a copy:
and if he is at any distance from the place of trial, tender rea-
sonable charges ; if he does not appear at the trial, call him
three times on his subpeena, and then, if occasion requires, the
party may bring his action, or move for an attachment.

In a criminal cause, if a witness refuse to appear and <nve
evidence, being served with process, the court will put off" the
trial, and grant attachment against him ; and, as refusing to
give evidence is a great contempt, the party may be committed
and fined. 1 Satk. 278.
By 3 and 4 TV. 4. c. 42. § 40, 41, where a reference is made
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under anile of court, the court, or a judge thereof, may com-

mand the attendance of witnesses (who may be sworn by the

arbitrators) and the production of documents; and persons

disobeying shall be guilty of a contempt ; but such persons are

to be entitled to their expenses as when attending any trial.

Preventing evidence to be given against a criminal is punish-

able by fine and imprisonment ; and a person was fined one

thousand marks in such a case. Hilt. 1 66,1. B. R. Dissuading

a witness from giving evidence, &c. and disclosing, by jurors

or others, evidence given, are likewise oftenecs punished by fine

and imprisonment. 2 Hawk. P. C. c* 22-

Where necessity requires, witnesses may be examined apart

in court, till they have given all they have to say in evidence ;

so that what one has deposed may not induce another to give

his evidence to the same effect. Fortesc. 54s

A witness shall not be examined where his evidence tends to

clear or accuse himself of a crime. Stale Trials, vol 1. 557-

Nor is he bound to give any answer which would expose him

to punishment, or to a criminal charge, as to convict him of

usury. 3 Taunt. 324. Neither is he compellable to answer

questions which are degrading to his character, although such

questions may be legally asked, i T. R. 440: 2 Catopb. 268

But a witness cannot by law refuse to answer on the ground

only that his answer may establish a debt due from him to the

king, or any other. Stat. 46 G. 3. c. 37-

A witness shall not be permitted to read his evidence, but

he may refer to an entry or a memorandum made by himself to

refresh his memory. 8 Em, 289:^4 Esp. 213. A witness

may not recite his evidence to the jury, after gone from the

bar, and he hath given his evidence in court : if he doth, the

verdict may be set aside. Cro. FMz. 159. One that is to be

a witness 'at a trial, ought not to be examined before the

trial, but by the consent of both parties, and a rule of court

for that purpose; and sometimes by a judge s order at cham-

bers witnesses are examined on interrogatories, where such

witnesses are about to leave the kingdom.

By 13 G. 3. c. §gf provision is made for examination on in-

terrogatories of witnesses in India; and by 1 4. c. 22.

these provisions are extended to all actions in the courts at

Westminster. But the examinations taken under the act shall

not be read in evidence at any trial without the consent of the

party against whom they shall be offered, unless it appear to

the satisfaction of the judge that the examinant is beyond

the jurisdiction of the court, or dead, or unable from perma-

nent sickness to attend. See tit. Depositions.

No evidence ought to be produced against a man in a ferial

for his life, but what is given in his presence. State Trials,

vol 4. 227. But down to the time of the Commonwealth the

witnesses in state prosecutions were rarely examined in court,

but generally before the council and attorney-general, and

their depositions were then read in evidence at the trial. Since

the time of Charles the First this improper practice has been

disused, and the witnesses have been examined in open court.

And evidence shall not be given against the prisoner for any

other crime than that for which prosecuted. Ibid, vol 3. 947.

But upon an indictment for disposing of and putting away a

forged Bank note, knowing it to be forged, the prosecutor may

<nve evidence of other forged notes having been uttered by the

prisoner, in order to prove his knowledge of the forgery. Rex

v. Wylie, 1 New Rep. 92. A prisoner may bring evidence to

prove that the witnesses gave a different testimony before a

justice of peace, or at another trial: though he may not call

witnesses to disprove what his own witnesses have sworn.

Stale Trials, vol. 2. 623. 792. And no objection can be made

to the evidence after verdict given. Ibid- vol 4. 35. It is

justifiable to maintain or subsist an evidence, but not to give

him anv reward ; for this, if proved, will avoid his testimony-

Ibid. vol. 2. 470.

A witness shall not be examined to any thing that does not

relate to the matter in issue. Ibid. vol. 2. 343. And where

an issue is not perfect, no evidence can be applied, nor can the

justices proceed to trial. Brownl 42. 47. 435. If evidence

doth not warrant and maintain the same thing that is in issue,

the evidence is defective, and may be demurred upon; but

proving the substance is sufficient. Trials perpais
) 425. Evi,

dence may be given of facts before and after the time they are

laid in the indictment. And where a place is laid only for a

venue in an indictment, or an appeal (and not made part of

the description of the fact), proof of the same crime may be

made at any other place in the same county; and after a crime

hath been proved in the county where laid, evidence may be

given of other instances of the same crime in another county,

to satisfy the jury. 2 Hawk. P. C* 46.

But where a certain place is made part of the description of

thefact against the defendant, the least variation as to such

place between the evidence and indictment is fatal. % Hatvk.

P. C c 46. See 3 Campb. 235 : 2 Stark. 385 : 7 Barn. $ C.

301. It hath been also adjudged, that where an indictment

sets forth all the special matter, in respect whereof the law

implies malice, variance between the indictment and evidence

as to the circumstances of the fact, does not hurt ; so that the

substance of the matter be found by the evidence. Ibid.

3. Of Parol Evidence to explain written Documents, and

of Presumptive and Hearsay Evidence,—It seems to have been

agreed, as a general rule (even before the statute of frauds

and perjuries), that no parol evidence could be admitted to

control what appeared on the face of a deed or will, not only

from the danger of perjury, but from a presumption, that what*

soever the parties at that time had in contemplation, was reduced

into writing. 5 Co. 68. a.b.iB Co. 155. a. : Kehv. 49.

But this rule has received a relaxation, especially in the

courts of equity, where a distinction has been taken between

evidence that may be offered to a jury, and such as may be

used only to inform the conscience of the court ; viz. that in

theJirst case no such evidence should be admitted, because the

jury might be inveigled thereby ; but that in the second it

could do no hurt, because the court were judges of the whole

matter, and could distinguish what weight and stress ought to

be laid on such evidence. 2 Fern. 98. 337* 635,

Evidence of usage is admissible to explain doubtful words

in a charter. Lofft. 76 : Corvp. 250.

And the words of a grant from the grant by contempora-

neous exposition and constant usage may be extended beyond

their natural import, so as to confer a right to exercise an office

within a city and the liberties thereof, granted only to be exer-

cised within the city. 1 Campb. 22.

Also to ascertain a fact, parol evidence hath been admitted to

explain the intent of the testator: as where the testator had

two sons both named John, and he devised lands to his son

John : here parol evidence was admitted to show which of his

sons he meant ; and it being proved that one of his sons of

that name had been absent several years beyond sea, and that

the testator apprehended that he was dead, the devise was held

good, and that the other should take ; for without such evi-

dence the will must be void. 2 Vern. t)S. 337- 625. So parol

evidence may be admitted to explain the intent of a testator

in cancelling a will- Cowp. 53. .

Parol evidence to prove that a bond was given, in lieu ot

dower, refused. 1 Wils. 34. Parol proof admitted that the

testator intended his wife executrix should have the residue

undisposed of. Id. 313. Debt upon bond with condition tor

payment of monev to Lydia Dovey* who is a third person, she

declares the defendant owes her nothing, and upon prool

thereof a verdict was for the defendant ; such declaration was

properly given in evidence, for Lydia Dwey is to be considered

as the real plaintiff. Id, 257-
rt

In trover for a bond, parol evidence was admitted to support

the general description of the instrument in the declaration,

without notice having been given to the defendant to produce

it. 14 East's Rep. 274. w
Parol evidence shall not be admitted to annul or substan-

tially vary a written agreement, where there is no latent w-
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biguity. S JVils. 275: Sir. 794: 3 Tmw Rep. 5{)0 : 2 /?oj.

4* Pull. 5(')5. But parol evidence may.be admitted to explain
a latent ambiguity in a will or codicil. 6 7crw /ftyj. (>'71 :

7 Term Rep. 138. & />. And that the name of A. was in-
serted in a will by mistake for the name of B. (> Term Rep.
671 And parol evidence may be admitted to explain a written
instrument or agreement which, on the face of it, appears to
be equivocal. 8 Term Rep. 379.
And to explain an ambiguous award of a road under an

in closure act, evidence of contemporaneous acts of the occu-
piers of the land may Ik- received- 5 Taunt. 752.

Parol evidence shall not he received to prove an additional
rent payable by a tenant, hevond that expressed in the written
agreement for a lea.se. 2 Bl. Rep. 1249*

But where in a lease of a rabbit warren, the lessee cove-
nanted to leave on the warren 10,000 rabbits; it was held that
parol evidence was admissible to show that by the custom of the
countrv where the lease was made, 1000 rabbits meant 1200
3 B. $ Ad. 728.

Parol evidence may be admitted to prove other considerations
than those mentioned in a deed; as where the conditions men-
tioned in the deed were 10,000/. and natural love and affection,
and the premises were worth 30,000/., an issue was directed to
try whether natural love and affection made any part of the
consideration ; and it being found that they did not, the deed
was set aside. 7 Bro. P. C. 70. cited 3 Term Rep. 473.

In an action on a policy, the property of the ship may be
proved by parol evidence of the possession of the assured, un-
less disproved by the production of the written documents of
the ship under the register acts. (See tit. Navigation Acts.)
And such parol evidence of ownership, arising from possession
at a particular period, was not disproved by showing a prior
register in the name of another, and a subsequent register to
the same person. 4 Easts Rep, ISO.

Parol evidence of what passed at the time of effecting a
policy of insurance is not admissible to restrain the effect of the
policy. 1 IV. P. Taunt. 1 1 5.

The terms of a written contract cannot be varied by parol evi-
dence unless they were written fraudulently- 1 D. P. c. 686.
What a dead witness has sworn on a former trial between

the same parties is evidence in the cause, and may either be read
from the judge's notes, or proved upon oath by the notes or re-
col leet ion of any person who heard it. 3 W. P. Taunt. 26*2.

With respect to presumptions, the law of England, as well
as the civil law, presumes against fraud. 10 Co. 56. So the
law always presumes that a man's character is good until the
contrary is shown, or that he is innocent of an imputed offence
till his guilt is proved. Thus where a woman married again
within twelve months after her husband (who had not been
heard of since ) left the country, the presumption of innocence
was held to predominate over the usual continuance of life.

2 B.Sc A. r,$6.

Also where a man is bound to do an act, the omission of
which would be criminal, his performance of that act will be
intended until the contrary appear. 3 East, 192: 2 M. # S.
55fh But if a criminal act has once been proved, the law
infers malice, and requires exculpatory evidence from the
party. Thus in a case of homicide, on proof of the prisoner
having killed the deceased, the law presumes malice, unless
the former can justify or extenuate the deed. Fost. 256,

It is also a maxim of law that " omnia prwsumuntur rite cl

sdemniter esse acta donee probefur in cuntrarturn." Thus a
man acting in a public office or capacity is presumed to have
been duly appointed. 3 Camp. 432.

Persons once in being shall be intended still living, if the
contrary is not proved. 2 Rol. Rep. 46*1. But by stat
19 Car. 2. c. 6. it is enacted, that if any person or persons,
for whose life or lives estates have been, or shall be granted,
shall remain beyond the seas, elsewhere absent themselves
in this realm, btf the space oj seven years together, and no suffi-
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cient and evident proof made of the life or lives of such person
or persons respectively, in any action commenced for the reco-
very of such tenements by the lessors or reversioners, in every
such case the person or persons, upon whose life or lives such
estate depended, .shall be accounted as naturally dead ; and in
every action brought for the recovery of the said tenements, by
the lessors or reversioners, their heirs or assigns, the judges,
before whom such action shall be brought, shall direct the jury
to give their verdict as if the person so remaining beyond the
seas, or otherwise absenting himself, were dead."

And, by analogy to the above act, the presumption of the
duration of life is in all cases now held to end at the expiration
of seven years from the time the parties were last heard of,

6 East, 84: 4 B. $ A. 433. For presumptions in regard to
property, see tits. Easement, Lights, Prescription, Ways.
As to hearsay evidence, it seems that the two principal

cases, if indeed not the exclusive cases, in which it is admis-
sible, are pedigrees and prescriptions. 3 Term Rep. 707.
Lnless we add cases in which no other evidence can be pro-
cured, as with respect to possession of premises, &e. 2 Ter?n
Rep. 53. 55.

Hearsay evidence in questions of pedigree is limited to rela-
tions or members of the family, and does not apply to servants
and acquaintances. 3 Moore, 183: S\ C. 2 Ring, 86'. And
see 4 B. $ A. 53.

Declarations by the wife or husband, that a child born
during wedlock is not the husband s child, are inadmissible on
an issue to try the legitimacy of the child. Nor is an entry in
the baptismal register descriljhiL' the child as illegitimate, admis-
sible to prove that fact. 1 M. $ It 26y : 5 C. $ P. 604.

Hearsay evidence of the declaration of a deceased rather as
to the place of birth of his bastard child, is not admissible to
prove the birth-settlement of such child. 8 East's Rep. 53$.

Declarations of a party accompanying an act done, and
tending to explain such act, are evidence for the latter purpose
as part of the res gestce*

Hearsay evidence is in some instances admissible originally,
and without any proof of the failure of better proof. Thus
reputation is sufficient evidence of marriage, although the
party adducing it seeks to recover, as heir-at-law, to a deceased
brother, and his parents are still living. 4 Ring. 20*7.

Besides questions of prescription and pedigree, hearsay evi-
dence or reputation is admissible to prove customs or boundaries.
But to warrant a presumption from such evidence, the fact to
which the reputation or tradition applies must in general be of
a public nature. 1 M. $ S. tig I.

Also what a witness hath been heard to say at another time
may be given in evidence, in order either to invalidate or etw-
Jxmi the testimony he gives in court. 2 Hawk. P. C c. 46*.

So what a person accused of a crime hath been heard to say at
another time, may be given in evidence at his trial, for or
against him. Id. ib.

If a person who gave evidence in a former trial be dead
;

upon proof of his death, any person who heard him give
evidence may be admitted to give the same evidence be-
tween the same parties; but a copy of the record of the trial
when the evidence was given ought to be produced. 3 Inst 2 •

2 LH Ah. 705,

In criminal cases, evidence given at one trial has been held
not to be evidence at another trial. 2 State Trials, S63.

B
deuce

See further, as to evidence, Gilbert's Law of Evidence;
till. Ni. Pri.; 2 IIair k. P. C. c. 4(): Roscoes*Law of Evi-
mce; Phillipps' and Starkies Law of Evidence ; this Diet. tit.

Baron and Fane, I. 2, Treason, Witness, and other appo-
site titles.

FAVAGE, from the Fr. eau, water.] Toll paid for water-
passage ; see Aquage.
EWBKICEj Sax, erv, i. e. conjugium, and bryce, fractio.^

Adultery or marriage-breaking : from tins Saxon word ew,
marriage, we derive our present Eiuilisdi rvw, to court.

3 P
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Ewe- Stealing or killing with intent to steal the carcase or

skin of anv ram, ewe, sheep, or lamb, is a felony, and the offender

was liable to suffer death by 7 <H & * c - § : 9 & 4 '

c. 55. {Irish act.) But by the 2 G»f/ 3 4. c. 62. transporta-

tion for life is substituted for the punishment of death.

Ewe, euva,~] is also a German word, signifying law: it is

mentioned in Lest- W. 1.

EXACTION, is defined to he a wrong done by an officer,

or one in pretended authority, by taking a reward or fee for

that which the law allows not. The difference between

exaction and extortion is this; extortion is where an officer

extorts more than his due, when something is due to him ;
and

exaction is, when he wrests a fee or reward where none is

due ; for which the offender is to he fined and imprisoned, and

render to the party twice as much as the money he so takes.

Co. IAU 368 : 10 Rip. 100. See tit. Extortion.

EXACTOR REGIS. The king's exactor or collector of

taxes ; sometimes taken for the sheriff* Niger Liber Scacc.

par. 1 . cap, nit.

EXAMINATION, examination A searching by, or cogni-

zance of a magistrate. By 7 and 8 G. 4, c* 64. § 2 and 3.

justices of peace, ' before committing or bailing any person

charged before them with felony or misdemeanour, shall take

down the examination in writing of the witnesses and prisoner,

and bind over the parties to appear at the trial, and return the

deposition and recognizances to the court. And by § 4. the

like duty is imposed on coroners in cases of murder and man-

slaughter* See this Diet. tits. Commitment, Evidence, Justice.

With respect to examinations touching church benefices, see

tit. Benefice.

EXAMINERS in the Chancery, examinatorcs.j Two
officers of that court, who examine, upon oath, witnesses pro-

duced by either side, in London, or near it, on such interro-

gatories' as the parties to any suit exhibit for that purpose;

and sometimes the parties themselves are, by particular order,

likewise examined by them. In the country, witnesses are

examined by commissioners (usually attorneys not concerned in

the cause), on the parties joining in commission, &c. See tit.

Depositions.

By 3 and 4 W* 4. c. 94. § 27- the examiners of the Court

of Chancery are empowered to administer the usual and accus-

tomed oaths, and to take the usual affirmations of the witnesses

examined before them ; and all depositions of witnesses so

examined are to be taken in the first person.

EXANNUAL ROLL. In the old way of exhibiting she-

riff's accounts, the illeviable fines and desperate debts were

transcribed into a roll under this mime ; which was yearly

read, to see what might be gotten. Male's Sher, Acco. 67-

EXCAMBION, Exchange. See tit. Exchange.

EXCAMBIATORES. A word used anciently for ex-

changers of land : but Cowell supposes them to he such as

we now call brokers, that deal upon the Exchange between

merchants.

EXCEPTION, exception Is a stop or stay to an action ;

and divided into dilatory and peremptory* Bract. lib. 5. tract. 5.

In law proceedings, it is a denial of a matter alleged in bar

to the action ; and in Chancery it is what is alleged against

the sufficiency of an answer, &c. The counsel in a cause are

to take all their exceptions to the record at one time ; and

before the court hath delivered any opinion thereon. 1 Lit.

Ab. 5/>9. And on an indictment for treason, &c. exception is

to be taken for mis-naming, false Latin, &c. before any evi-

dence is given in court, or the indictment shall be good.

Stat. 7 IV. S. c. 3. See tits. Indictment, 7 reason.

Where, by a general pardon, any particular crime is ex-

cepted ; if a person be attainted, &c. of that offence, he shall

have no benefit of the pardon. 6 Rep. 13: 2 Nels. Ab. 7f>5.

And when a pardon is with an exception as to persons, the

party who pleads it ought to show that he is not any of the

parties excepted. 1 Lev. 26. A negative expression may be

taken to enure to the same intent as an exception; for an ex-

ception in its nature is but a denial ofwhat is taken to be good

by the other party, either in point of law or pleading. And
exceptio in non exceptisfrmat regulam, \ Litl. 559.

Exception, in Scotch Law is used synonymously with

Defence*

Exception, Day of. Formerly when essoigns were allowed

in personal actions, if a defendant did not appear, or cast an

assign on the first general term day of the term (which was

called the essoign clay), the phuutitf on the next day might have

entered an exception and obtain a ne recipiatur to prevent the

defendant's essoign from being received. From this exception,

so taken and entered, the second day after the return of the

writ was called the day ofexception.

Exceptions to Evidence, &c. See this Diet. tits. Bill of

Except ions, Witness.

Exception in Deeds and Writings, keeps the things

from passing thereby ;
being a saving out of the deed, as if the

same had not been granted : but it is to be a particular thing

out of a general one, as a room out of a house, ground out of

a manor, timber out of land, &c. And it must not be of a

thing expressly granted in a deed : also it must be of what is

severable from, and not inseparably incident to, the grant.

Co. LiU 47: 1 Lev. 287: Cro. EL 244.

Where an exception goeth to the whole thing granted or

demised, the exception is void. Cro. El. 6. A man makes a

lease of a manor, excepting all courts, &c. ; the exception is void

as to the courts for having leased the manor, it c&ntiot be such

without courts. Hob. 108 : Moor, 87a A leano was madeof

all a man's lands in L. excepting his manor: of H., and he had

no lands in L. but the said manor ; it was adjudged that the

manor passed, and that the exception' vrus voti Hob. 170

:

2 Nels. Ab. 7()4. A lease of a houtfe and shops, except the

shops; though this may extend to other shops, it is void as to

the shops belonging to the house demised, because it is repugn

nant to the lease. Dyer, 2o"5,

If an exception crosses the grant, or is repugnant to it, the

same is void : and if there be a saving or exception out of an

exception, it may make a particular thing as if never excepted;

as if a lease be made of a rectory, excepting the parsonage-

house, saving to the lessee a chamber ; this chamber not being

excepted out of the lease, shall pass by the lease of the rectory.

Hob. 72. 170: Cro. El. 372 ; Owen, 20.

By exception of trees, the soil is not excepted, but only

sufficient nutriment for the trees: for the lessee shall have the

pasture growing under them, though the lessor shall have al

the benefit of the trees, mast, fruit, ic. and the trees are parcel

of the inheritance. 5 Rep. 11 : 11 Rep. 48. 50. But it has

been adjudged, that, by an exception of woods, underwood,

and coppices, the soil of the coppices is excepted. Popk. 14o:

Cro. Jac. 487, If a lessee for years assign over his term,

excepting the trees, &c the exception is nut good, because no

one can have a special property in the trees, but the owner ol

the land. 2 Nels. 7(i4, Though where lessee for hie mates a

lease for years, excepting the wood, &c. this may be a good

exception/ although he hath not any interest in it but as a

lessee, in regard he is chargeable in waste, &c. and hath not

granted his whole term. Cro. Jac. 2Q6t 1 ZML Ab. 500. U

trees are excepted out of a demise, cutting them down is not

waste, since waste can onlv be committed on the thing demised.

Good-right v. rvmn, 8 East, 190. These exceptions arc

commonl* in leases for life and years; and must be always m

a thing in esse. Co. Lit. 47- See tits. Grant, Veeti> WW
Condition.

m t ,
f
i

Exceptio rei Judicata, an exception or deience m m

Scotch Law, that the matter has been adjudged m anotnu

court or country, and the judgment carried into eflect-

EXCHANGE, Excambium or candnumj with the ^
Hans, permutation The Kings Exchange is ti.e plat* f
pointed by the king for exchange of plate or bullion for th

These places have been divers heretofore,

the Mint in the lower. 2**king's coin, &c.

but now there is only one, viz



EXCHANGE.

stats, 25 Ed. 3. st. 5. c. 12 : 5 and 6 Ed. 6. c. 19. and this Diet,

tits. Coin ; Money*—There is also a Royal Exchange of Mer-
chants in London.

Exchange among merchants is a commerce of money, or

a bartering or exchanging of the money of one city or country

for that of another : money, in this sense, is either real or

imaginary ; real, any species current in any country at a cer-

tain price, at which it passes by the authority of the state, and
of its own intrinsic value ; and by imaginary money is un-

derstood, all the denominations made use of to express any
sum of money, which is not the just value of any real species.

Lex Mctcatoria.

The method* of exchange for money used in England ought
to be par pro pari, according to value for value : and our

exchange is grounded on the weight and fineness of our own
money, and the weight and fineness of that of other countries,

according to their several standards, proportionable in their

valuation ; which being truly and justly made, reduces the

price of the exchange of money of any nation or country to a

certainty. But this course of exchange is of late abused, and
money is become a merchandize, that rises and falls in its price

in regard to the plenty and scarcity of it. At London, all

exchanges are made upon the pound sterling of 20j. In the

Low Countries, France and Germany, upon the French crown
;

Spain and Italy, &c, upon the ducat ; and at Florence, Venice,

and other places in the Streights, by the dollar and florin. See
tit. BUI of Exchange.
Exchanges of Goons and Merchandize, were the

original and natural way of commerce, precedent to buying

;

for there was no buying till money was invented ; though in

exchanging both parties are as buyers and sellers, and both

equally warrant, 3 Salk, 157*

If A. and B. agree to exchange horses, and B. give a sum of

money to A. to bind the bargain, A. may maintain an action

against B. for not delivering his horse, without alleging any
delivery of, or offer to deliver his own to B. f for the payment of

earnest-money vests the property of A.*s horse in B. But in

such an action A. must allege a special demand on B. for his

horse. 5 Term Rep. K. B. 409.

Exchange of Lands* A mutual grant of equal interest

in lands or tenements, the one in consideration of the other

:

and is used peculiarly in our common law for that compen-
sation which the warrantor must make to the warrantee, value

for value, if the land warranted be recovered from the war-

grantee. Bract, lib. 2. cap. 16\ Acconip. Conv. 1 vol* 170.

Also there is a tacit condition of re-entry in this deed, on the

lands given in exchange, in case of eviction ; and on the war-
ranty to vouch and recover over in value, &c. For if either of

the parties is evicted, even of a part, the exchange is defeated,

4 Rep. 121 : Cro. Eliz. 90S.

The word Exchange is so individually requisite and appro-

priated by law to this case, that it cannot be supplied by any
other word, or expressed by any circumlocution, 1 Inst. 50, 51.

The estates exchanged must be equal in quantity of* interest,

value is immaterial ; as fee-simple for fee-simple, a lease for

twenty years for a lease for twenty years, and the like.

Utt. § 64i, 65, And the exchange may be of things that lie

cither in grant or in livery. But no livery of seisin, even in

exchanges of freehold, is necessary to perfect the conveyance

;

for each party stands in place of the other, and occupies his

right, and each of them hath already had corporal possession of

his own land. Lift. § 62. Entry, however, must be made on
both sides ; for if either party die before entry, the exchange

is void for want of sufficient notoriety, 1 Inst* 50.

An exchange may be made of lands in fee-simple, fee-tail,

for life, &c The estates granted arc to be equal, as fee-

simple for fee- simple, &c. though the lands need not be of

equal value, or of the Like nature ; for a rent in fee issuing

out of land, may be exchanged for land in fee. Lit. 63, 64

:

Co. Lit. 50, 51. If an exchange be made between tenant for

life and tenant in tail after possibility of issue extinct, the ex-

change is good ; because their estates are equal. 1 1 Rep. 80:
Moor, 665.

An exchange made between tenant in tail, and another of

unequal interest, maybe good during his life ; but his issue,

when of full age, shall avoid it. And exchanges made by

infants; by persons non sance memorial; a husband of the

wife's lands, &c. are not void, but voidable only ; by the infant

at his full age, the heir of the person non same memories, and
the feme after the death of the husband, who may waive the

possession, and disagree to them. Perk. § 277* 281.

Two joint-tenants and two tenants in common may exchange
their lands t and, by this deed, freeholds pass without livery

and seisin; but the word exchange is to be used; and there

must be execution of the exchange, by entry on the lands in

the life of the parties, or the exchange will be void. 1 Ins}. 51

:

1 Mod. 91. See tits. Lease, Release, as to making exchanges

by those conveyances.

Littleton expresses himself concerning an exchange as of a

transaction between ttvo ; and in the case of Eton College,

2 Wils. part 3. p. 483, the court held, that an exchange, in

the strict legal sense of the word, cannot be between three

;

the principles of it not being applicable to more than two
distinct contracting parties, for want of the mutuality and
reciprocity on which its operation so entirely depends ; and

the case above-mentioned, of tenants in common exchanging

with joint tenants, is not irreconcileable to this rule ; because

though Jour persons may be named, yet they constitute only

two distinct parties; and consequently there is the same
reciprocity as if the transaction were between two persons

only. And this applies to any number of persons, if so con-

joined, as to make only two distinct relative parties. 1 Inst.

50. b* 5 1 . a. in not is.

Sometimes lands intended to pass by exchange, not having
the qualities and incidents of exchanged lands, may pass by
way of gift or grant ; as if two persons are seised of two
acres of land, and one of them by deed gives his acre to the

other, and the other his acre to him, and each of them gives

livery of seisin upon his acre given in exchange; here the

acres will pass from one to the other, but not in a way of

exchange, because there was no word of exchange in the deed.

Lit/. § 62 : Perk. 253.

A man grants to another lands in fee-simple, for lands in

tail by way of exchange, or land in tail, for lauds for life, &c.

;

these deeds will not take effect as exchanges. Eitz. Exchange,
1 5. 64- : Co. Lit 6*4, If tenant in tail give his land in exchange,

for other land of the same estate-tail, the issue in tail may
make it good if he will, or avoid the exchange. 1 Rep* fjfi.

A feoffment is made to A. and B. and the heirs of A., and they

exchange the land for other lands, this will be good, and they

shall hold the lands in the same nature that the land given in

exchange was held. Perk. § 277-

If a lord release to the tenant his services in tail, in exchange

of land given to the lord in exchange in tail also, it is ill : but

if lessee for life of one acre give another acre to his lessor in

tail, in exchange for a release from him of that acre, hahendinn
in tail in like manner, it is a good exchange. Perk. § 219,
276'. 283. In case two persons make an exchange of land, and
limit no estate, each shall have an estate for life by implication ;

but if an express estate he limited to one for life, and none tc

the other, it will be void. |IJ //. 6. 27- And to make a good
exchange, both the things must be in esse at the time of the

exchange. Co. LU. 50 : 3 Ed. 4 1 0,

But an exchange may be made to take effect in futuro, as

well as presently ; for if it be that after the feast of Easter,

A. B. shall have such lands in D. in exchange for his lands in

S., this is good. Perk. § 265.

By a special kind of agreement, an exchange may be of

unequal estates. Moor, c. 209- The condition and warranty

in exchanges run to the parlies in privity ; not to an assignee,

Sec. And if after two have exchanged lands, one of them re-

leases to the other the warranty in law, it will not destroy the

3 p2
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exchange. 1 l\ep. V2 l2: 1 Ral.Ah. Sl/>. The parties them-

selves, and all privies and strangers, for the most part, may
take advantage of exchanges void by any defect or accident

:

contra, if they arc voidable, &c. 1 Rep. 105: Dyer, 285.

Exchange of Church LIVINGS, These exchanges are now
seldom used, except that parsons sometimes exchange their

churches, and resign them into the bishop's hands ; and this is

not a perfect exchange till the parties are inducted ; for if

either dies before they both are inducted, the exchange is void.

Woods Inst. 28*: 2 Cdrnik* 323.

By stat. 31 Eliz. c. § 8. if any incumbent of any benefice

with cure of souls, shall corruptly resign or exchange the same ;

or corruptly take for or in any respect of the resigning or

exchanging the same, directly or indirectly, any pension, sum
of money, or other benefit whatsoever j as well the giver as the

taker, shall lose double the value of the sum ; half to the

crown, and half to him that shall sue for the same. See this

Diet. tits. Simony}
Advoteson*

If two parsons by one instrument agree to exchange their

benefices, and in order thereto resign them into the hands of

the ordinary, such exchange being executed on both parts

is good, and each may enjoy the other's living : but the

patrons must present then] again to each living; and if they

refuse to do it, or the ordinary will not admit them respect ively,

then the exchange is not executed ; and in such case either

clerk may return to his former living, even though one of

them should be admitted, instituted, and inducted to the

benefice of the other ; which is expressed in the exchange

itself, and the protestation usually added to it. 2 Rep* 74* -

Rol. Ab. 814.

EXCHANGEORS. Those that return money by bills of
exclutnge. See Excatnbiafores.

EXCHEQUER,

Scaccartum, from the Fr. exchequier, i. e. abacus, tabula

lusoria, or from the Germ, sckaiz, viz. thesaurus.^] An
cient court of record^ wherein all causes touching the revenue

and rights of the crown are heard and determined ; and

where the revenues of the crown are received, Camden in his

Britan. p. 113. saith, this court took its name a tabula ad
quam assidebant, the cloth which covered it being party

coloured, or chequered : we had it from the Normans, as ap-

pears by the Grand Cusfuwary, c. 5 6'., where it is described to

be an assembly of high justiciars, to whom it appertained to

amend tbat which tbe inferiors justiciars had misdone, and
unadvisedly judged, and to do right to all, as from the Prince's

mouth ; and this seems the origin of the Court of Exchequer-

Chamber.
Some persons think there was an Exchequer under the Anglo-

Saxon kings ; but our best historians are of opinion, that it

was erected by King William the First, its model being taken

from the transmarine Exchequer, established in Normandy long

before that time. Madox's Hist. Excheq.
In the reign of Henry the First there was an Exchequer,

which has continued ever since; and the judges of the court

were at that time styled Raroues Scaccarii, and administered

justice to the subjects. In ancient times the Barons of the

Exchequer dealt in affairs relating to the state, or public service

of the crown and realm : and were greatly concerned in the

preservation of the prerogative, as well as the revenue of the

crown ; for at the Exchequer it was the care of the treasurer

and barons to see that the rights of the crown were no ways
invaded. Lex Constitution is, 10,8,

On account of the authority and dignity of the Court of

Exchequer, anciently it was held in the king's palace ; and
the acts thereof were not to be examined or controUed in any
other of the king's ordinary courts of justice : the Exchequer
was the great repository of records, wherein the records of the

other courts at Westminster, &c. were brought to be laid up in

the Treasury there. And writs of the Chancery were some-

times made forth at the Exchequer ; writs of summons to
assemble parliaments, &c. Ibid,

The Exchequer has been commonly held at Westminster
the usual place of the kings residence ; but it hath been
sometimes holden at other places, as the king pleased ; as at
Winchester, &c. And in the Exchequer there are reckoned
seven courts ; viz, the Court of Pleas ; the Court of Accounts-
the Court of Receipts ; the Court of the Exchequer-Chamber
(being the assembly of all the judges of England for difficult

matters in law) ; the Court of Exchequer- Chamber, for

Errors in the Court of Exchequer ; for Errors in the King's
Bench ; and the Court of Equity id the Exchequer Chamber
4 Inst. 1 19-

But, according to the usual division for the dispatch of all

common business, the Exchequer is divided into two parts; one
whereof is conversant especially in the judicial hearing and
deciding of causes pertaining to the prince's cotters, anciently

called Scaccariuvi Compuiorum ; the other is the Receipt of the

Exchequer, which is properly employed in the receiving and
payment of money. And it has been observed, that about the

time of the conquest there was very little muney in specie in

the realm ; for then the tenants of knight's fees answered their

lords by military services : and till the reign of King Henry I,

the rents or farms due to the king were generally rendered in

provisions and necessaries for his household ; but in that reign

the same were changed into money ; and afterwards, in suo
1 ceeding times, the crown revenue was changed or paid into

the Exchequer, chiefly in gold and silver. Lex Conslitu*

tionis, p. 208.

By 5\ II. 3. si. 5 : 10Ed L St at. Ruil all sheriffs, bailiffs, &c.

were to account in the Exchequer before the treasurer and ba-

rons: and annual rolls were to be made of the profits of counties,

&c. Also inquisitors to be appointed in every county of debts

due to the king. And all tines of counties for the whole year

were to he sent into the Exchequer. Stat, de Ficecom. 14 Ed. 2.

c. 1 . But by the 3 and 4 W. 4. c. 99. sheriffs are no longer

to account in the Exchequer, but their accounts are to be audited

by the commissioners for auditing the public accounts. See

tit. Sheriff. And by the same act the statutes requiring all

fines, recognizances, &c. to be certified and estreated twice a

year into the Exchequer are repealed, and the same arc to be

transmitted to the lord high treasurer, or to the commissioners

of the treasury, and a duplicate thereof to the commissioners

for auditing the public accounts. See tit. Recognizance.

The Court of Exchequer is inferior in rank not only to the

Court of King's Bench, but to the Common Pleas also; it is

a very ancient court of record, set up by William the Con-

queror as a part of the aula Regia, though regulated and

reduced to its present order by King Edward I., and intended

principally to order the revenues of the crown, and to re-

cover the king's debts and duties. 4 Inst. 103— 1 16\ It is

called the Exchequer, scaccarium, from the chequered cloth,

resembling a chess-board, winch covers the table there, and on

which, when certain of the king's accounts are made up
5

the

sums are marked and scored with counters. It consists (as

already has been observed) of two divisions: the receipt of the

Exchequer, which manages the royal revenue: and the court,

or judicial part of it ; which latter is again subdivided into a

court of equity, and a court of common law.

The Court of Equity is held in the Exchequer-Chamber,

before the Lord Treasurer, the Chancellor of the Exchequer,

the Chief Baron, and three puisne barons* These Mr. Selden

conjectures (Titles of Hon. 2. 5. Uh) to have been anciently

made out of such as were barons of the kingdom, or parlia-

mentary barons: and thence to have derived their name,*

which conjecture receives great strength from Braclons expla-

nation of" Magna Char/a, c. 14. which directs that the earls

and barons be amerced by their peers ; that is, says he, by the

barons of the Exchequer, I. 3. tr. 2. c. J. § 8-

In this court of equity the clergy have long used to exhibit

I

their bills for the non-payment of tithes, in which case the
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surmise of being the king s debtor is no fiction, they being
bound to pay him their first-fruits and annual tenths. But
the Chancery has of Jate years obtained a large share in this

business. See this Diet. tits. Chancery, Equity, Tithes,

An appeal from the equity side of this court lies immediately
to the House of Peers ; but from the common law side, in

pursuance of the stat. 31 Ed. S. c. 12. a writ of error must be
first brought into the Court of Exchequer-Chamber. And from
the determination there had, there lies in the dernier restart, a

writ of error to the House of Lords. S Comm. 4i. See this

Diet. tits. Decree, Equity, Error.
In this Court of Equity the proceedings are by English bill

and answer, as in Chancery.
In this court the attorney-general brings hills for any

matters concerning the king; and any person grieved in any
cause prosecuted against him on behalf of the king, may bring
his bill against the attorney-general to be relieved in equity,
in which case the plaintiff must attend the king's attorney
with a copy of the bill, and procure him to answer the same;
and Mr. Attorney may call any that are interested in the cause,
or any officer or others, to instruct him in the making of his

answer so as the king he not prejudiced thereby ; and his an-
swer is to be put in without oath. 4 InsL 109. 112. 118.
By stat. 57 G. 3. c. 18. the lord chief baron of the court,

for the time being, is empowered to hear and determine all

causes, matters, and things, at any time depending in the said
Court of Exchequer, as a court of equity ; and if the chief
baron should, from illness, &c. be prevented from sitting for
those purposes, his majesty may, from time to time, appoint by
warrant un ler the sign manual, revocable at pleasure, any
other of the barons of the degree of the coif, to hear and deter-
mine the same. The lord chief baron, &c. may sit in the
Court of Equity, whether the other barons of the court are
sitting or not; and decrees under this act are declared valid,

subject only to appeal to the House of Lords, or to rehearing
by the chief baron, or other barons so appointed.

By stat, 1 G. 4, c. 35. for the better securing the monevs
and effects paid into the Court of Exchequer at Westminster,
on account of the suitors of the said court, it is enacted, that no
money shall in future be paid to the deputy remembrancer, but
that an accountant general shall be appointed by the lord chief
baron, to whom powers are given by the act in all respects
similar to those of the accountant general of Chancery. The
accountant general of the Exchequer is also to be one of the
masters of the court, and another master is also appointed under
the act by the lord clsief baron for reference in all suits on the
equity side of the court between subjects, and to take minutes
of all orders and decrees, as well as in matters of revenue as
equity. By the same act the two masters are empowered to

appoint a clerk, and the lord chief bnrou may appoint a keeper
of reports and certificates. The salaries of all these officers are
made payable out of a fund of 65,000/. of unclaimed cash of
the suitors, and the fees to be recovered in the offices of the
accountant general, and masters are to be regulated by orders
of the court.

The primary and original business of the Court of Exche-
quer is to call the king's dehtors to account, by bill filed by the
attorney-general ; and to recover any lands, tenements, or
hereditaments, any goods, chattels, or other profits or benefits,

belonging to the crown. So that by their original constitution

the jurisdiction of the Courts of Common Pleas, King's Bench
and Exchequer, was entirely separate and distinct ; "the Com-
mon Pleas being intended to decide all controversies between
subject and subject ; the King's Bench to correct all crimes
and misdemeanors that amount to a breach of the king's peace;
and the Exchequer, to adjust and recover the king's revenue.
See this Diet. tits. Courts, King's Bench, Common Pleas. But
as, by a fiction, almost all sorts of civil actions were allowed to

lie brought in the Kings Bench, in like manner by another
fiction, all kinds of personal suits might he prosecuted in the
court of Exchequer. Eur as all the officers and ministers tJ f

this court had, like those of other superior courts, the privilege
of suing and being sued only in their own court, so also the
king's debtors and farmers, and all accomptants of the Exche-
quer, were privileged to sue and implead all manner of persons
in the same court of equity that they themselves were called
into. They had likewise privilege to sue and implead one
another, or any stranger, in the same kind of common law
actions (where the personalty only was concerned) as were pro-
secuted in the Court of Common Pleas,

This gave origin to the common law part of their jurisdiction,
which was merely for the benefit of the kings aceomptanls

;

and was exercised by the barons only of the Exchequer, and not
the treasurer or chancellor. The writ upon which all pro-
ceedings were grounded was called a qno minus : in which the
plaintiff suggested that he was the king's farmer or debtor,
and that the defendant had done him the injury or damage
complained of; quo minus sujflciens exist it {hi/ which he is the
less able), to pay the king his debt or rent. And these suits
were expressly directed by what is called the statute of Rut-
land, 10 Ed. I.e. II. to be confined to such matters only as
specially concerned the king or his ministers of the Exchequer.
And by the articidi super cartas, 28 Ed* I. c 4. it was enacted
that no Common Pleas be thenceforth holden in the Exchequer,
contrary to the form of the great charter. But by the sugges-
tion of privilege, any person might be admitted to sue in the
Exchequer, as well as the king's accomptant. The surmise of
being debtor to the king soon became matter of form, and mere
words of course, and the court open to all the nation equally.
The same still holds with regard to the equity side of the
court

: for there any person may file a bill against another
upon a bare suggestion that he is the king's accomptant ; but
whether he is so or not is never controverted.

But it is now no longer necessary to resort to a fiction in
order to bring an action on the plea side of the Court of Ex-
chequer^ for by the 2 W. 4. c. 30. generally called "The
Uniformity of Process Act," the process formerly used in this
court as well as in the King's Bench and Common Pleas for the
commencement of personal actions is abolished, and other writs
substituted; viz. 1. a writ of summons where the action is not
of a bailable nature, or it is not intended to hold the defendant
to special bail ;

L
2. a writ of capias, where it is intended to

hold him to special bail ; and writ of detainer, when the
defendant is in custody of the marshal of the Kings Bench, or
the warden of the Fleet, and it is intended to detain him in such
custody.

The judges of the Exchequer are the chancellor of the Ex-
chequer, lord chief baron, and four other barons.
The chancellor, and who is under treasurer$ hath the custody

of the seal of this court. The king's attorney-general is made
privy to all manner of picas, that are not ordinary and of
course, which rise upon the process of the court ; and' he puts
into court in his own name, informations of concealments of
customs, seizures, &c. And also for intrusions, wastes, and
encroachments upon any of the king s lands ; or upon penal
statutes, forfeitures, &c.

The number of officers on the plea side of the court, and
their several duties, are now regulated by the 2 and 8 IV. <L

c. 110. which enacts that (exclusive of the clerk of the pleas,
whose office is to be abolished after the death of the present
possessor), there shall be five principal officers ; viz. three mas-
ters and prothonotaries, a clerk of the rules, and a filacer,
who are to hold their offices during good behaviour, and are to
have such assistants and clerks as the court may think neces-
sary. The office of the clerk of the errors is to be executed by the
senior master and prothonotary of the court for the time
huing.

By the 3 and -4- IV. 4. c. 9.9 a number of other offices in the
Court of Exchequer are abolished.

Formerly no attorney could practise in the Exchequer but
through a clerk of court, but by the 1 IV. 4. c. 70. § 10 and
16'. the court was thrown open to all persons admitted or ad-
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missible as attorneys of the K. B. and C, P., or who have been

admit ted to practise in any of the courts of great session in

Wales.

The Court op Exchequer-Chamber was first erected in

England by statute 31 Ed. 3. c* 12. to determine causes upon

writs of error, from the common law side of the Court of Ex-

chequer. And to that end it consists of the lord chancellor,

and lord treasurer, taking unto them the justices of the King a

Bench and Common Pleas; in imitation of which, a second

Court of Exchequer-Chamber was erected hy stat. 2? Eliz. c- 8.

consisting of the justices of the Common Pleas, and the barons

of the Exchequer ; hefore whom writs of error may be brought

to reverse judgments in certain suits originally begun in the

Court of Kings Bench. By the late act 1 W* 4. c 70. § 8.

writs of error upon any judgment, given by any of the Courts of

Kings Bench, Common Pleas, and Exchequer, shall hereafter

he returnable only before the judges, or judges and barons

as the case may be, of the other two courts in the Exchequer-

Chamber ; a transcript of the record only shall be annexed to

the return of the writ, and the Court of Error after errors are

duly assigned and issue joined in error, shall at such time as

the judges shall appoint, either in term or vacation, review the

proceedings, and givejudgment as they shall be advised thereon;

and such proceedings and judgment shall be entered on the

original record, from whichjudgment in error, nor writ of error

shall lie, except returnable in the high court of parliament.

See Tidd'& Prac- Supp. {9th. ed.) I 82. See also this Diet. tit.

Errorj 3 Com. 56.

Into the court also of Exchequer-Chamber (which then con-

sists of all the judges of the three superior courts, and some-

times the lord chancel lor also) are sometimes adjourned from

the other courts such causes as the judges, upon argument,

find to be of great weight and difficulty, before any judg-

ment is given upon them in the court below. 4 In9$* liy

:

2 BuhL 146.

The Court of Exchequer in Scotland was established in

its present form by stat. 6 Anne, c. 26. The judges by that act

are declared to be the high treasurer of Great Britain, with a

chief baron and other four barons, chosen from the serjeants at

law, or English barristers, or Scotch advocates of five years*

standing. This court has a peculiar jurisdiction in the customs

and excise, and in all revenue matters, and in all forfeitures

and penalties arising to the crown. The judges of this court

are also commissioned to pass signatures authorising charters

and gifts by the crown.

The Court of Exchequer-Chamber in Ireland was

established by the Irish act 40 G. 3. c. 3Q. hut requires further

regulations for makings its proceedings effective. It consists

of the chief justices, chief baron, and the rest of the justices

and barons, or any nine of them.

Exchequer Bills. See tits. National Debt, Forgery*

EXCISE.

From the Belg. accuse tributum.] An inland imposition

paid sometimes on the consumption of the commodity, or fre-

quently upon the retail sale, which is the last stage before the

consumption.

This is doubtless (says Blackstone, 1 Comm. 318,), impar-

tially speaking, the most economical way of taxing the sub-

ject ; the charges of levying, collecting, and managing the

excise duties being considerably Jess in proportion tban in other

branches of the revenue. It also renders the commodity

cheaper to the consumer than charging it with customs to the

same amount would do. But at the same time, the rigour and

arbitrary proceedings of excise laws seem hardly compatible

with the temper of a free nation. For the frauds that might

he committed in this branch of the revenue, unless a strict

watch is kept, make it necessary wherever it is established, to

give the officers a power of entering and searching the houses

of such as deal in exciseable commodities, at any hour of the

dav ; and in many cases of the night likewise. And (for the

same reasons) the proceedings in case of trangressions are sum-
mary and sudden, to the exclusion of the trial by jury.

Its original establishment was in 1643, when it was intro-

duced by the parliament then in rebellion against Kin?
Charles ft Its progress was gradual, being at first laid upon
those persons and commodities where it was supposed the
hardship would be least perceivable; viz. the makers and
venders of beer^ ale, cyder, and perry ; and was afterwards im-
posed on such a multitude of commodities, that it might fairly

be denominated general.

Upon the restoration of Charles II, it having then been long
established, and its produce well known, some part of it was
given to the crown by way of purchase for the feodal tenures

and other oppressive parts of the hereditary revenue. And
notwithstanding the objections eternally raised against it by the

interested or the patriotic, it has from time to time been im-

posed on a vast variety of articles.

It has been very judiciously observed that the grievances of

the excise exist more, perhaps, in apprehension than in reality.

Actions and prosecutions against officers, commissioners, and

justices, for misconduct in excise cases, arc very rarely heard of

in courts of law. It is certainly an evil that a fair dealer can-

not have the benefit of any secret improvement in the manage-

ment of his trade or manufactory ; yet it seems more than

equivalent to the public at large, that by the survey of the

excise, the commodity is preserved from many shameful adul-

terations, as experience has fully proved since wine was made

subject to the excise laws.

By the 7 and 8 G. 4. c. 5$. the laws relating to the collec-

tion and management of the revenue of excise were consoli-

dated and amended*

§ I. Authorises bis majesty to appoint not exceeding thirteen

commissioners for the collection and management of the revenue

of excise throughout the United Kingdom, and not exceeding

four assistant commissioners for Scotland and Ireland. Four

commissioners to constitute a board, which, as also the commis-

sioners respectively, shall be subject to the control of the

treasury. § 2. The commissioners are to appoint collectors and

other subordinate officers with such salaries as the treasury shall

direct. § 4-. The hoard of commissioners is to sit at the chief

office of excise established by 8 G. 3. in London, and called The

Excise Office, to which all other offices in the kingdom shall

be subordinate and accountable, and all the places within the

bills of mortality, together with the parishes of St. Marylebone

and St, Pancras, in the county of Middlesex, shall be under

and subject to the jurisdiction of the said bead office,

§ 15* The commissioners in Edinburgh and Dublin shall

appoint under their hands and seals such persons as they shall

think needful, in each market-town throughout the United

Kingdom, and in certain towns in Anglesea, to hold in some

known and public place offices of excise, for receiving entries

and duties, and performing all other things touching the reve-

nue of excise.

§ 16. The chief office in London, and the offices in Edin-

burgh and Dublin, are to be kept open, except on certain

holidays, from 8 in the morning till 3 in the afternoon; and

the offices in everv other place from 8 till 2.

The kingdom of England and Wales (exclusive of the bills

of mortality) is divided into about 50 collections; some called

by names of particular counties ; others by the names of great

towns. Where one county is divided into several collections; ox

where a collection comprehends the contiguous parts of several

counties, every collection is subdivided into several distnch,

within which there is a supervisor ; and each district is par-

celled into out-rides, and foot-walkss
within each of which

there is a ganger, or surveying officer. Gilb. Exch* Append*

He who would be made a gauger, must procure a certl
™f

tc

that he is above 21, and under 30 years of age ; that he under-

stands the four first rules of arithmetic ; that he is of the

communion of the church of England ; how he has been em-

ployed, or what business he hath followed ; that he is not
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incumbered with debts ; whether single or married ; and if

married, how many children he has, for if he has above two he
cannot (by the rules of the office) be admitted. Gilb. Exch.
Append*
He must also nominate two persons to be his sureties ; and

it must be certified that they arc of sufficient ability, and that
the said certificate is of his own hand- writing : such certificate,

written by him, must he signed by the supervisor of excise

where the party applying lives. At the bottom of his certifi-

cate must be his affidavit, that neither he, nor any else to his

knowledge, hath directly or indirectly, given or promised to

give any treat, fee, gratuity, or reward, for his obtaining or

endeavouring to obtain an order for his being instructed.

When an order for instruction is granted, it is directed to an
experienced officer, who receives such person as his pupil ; and
the like books as officers have, being delivered to such pupil; he
goes with and attends the officer who instructs him, and he
takes surveys, and in his own book makes the like entries, as if

he was an officer, until the instructor certifies that he is fully

instructed. After he is thus certified for, and until he is em-
ployed, he is called an expectant, being to wait till a vacancy
happens. Gilb. Exch. Append.
The business of the supervisor is to be continually survey-

ing the houses and places of the persons within his district

liable to duties: and to observe and see whether the officers

duly make their surveys, and make due entries thereof in their

l>ooks and in their specimen papers ; and every supervisor is in

his own book to enter what he himself docs each day and part

thereof ; and also set down the behaviour, gr>od and bad, the
diligence or negligence of the several officers of his district :

and at the end of every six weeks to draw out a diary of every
day's business, and of the remarks made each day of the several

officers in his district, and to transmit such diary at the end of
every six weeks to the chief office. Each commissioner takes
and peruses a proportion of these diaries, and when he meets
with any remarkable complaint against any officer, he commu-
nicates it to the rest, who thereupon come to an agreement,
eiiJier to admonish, reprimand, reduce } or discharge. For small

faults, officers are admonished ; for great ones reprimanded
;

for greater, reduced ; but for the greatest, discharged. The
commissioner who peruses the diary writes in the margin,
admonish, reprimand, or as the case is. Gilb. Exch. Append,

These diaries, after having been thus written upon are de-

livered to the clerk of the diaries, who in a book, called the
reprimand book, places the admonitions, reprimands, and the

like, to each officer's account, and writes every offender word
thereof. Which reprimand book is resorted to upon discovering

new faults ; and if it is there found that the officer has before

been admonished and reprimanded so often that there are no
hopes of his amending, he is then discharged. The said book
is likewise resorted to when application is made for advancing
or preferring an officer into a better post. Frequent admoni-
tions or reprimands are a bar to preferment, unless they are of
old standing j but if for three years last he stands pretty clear

of admonitions and reprimands, those of elder date are not

much regarded. The collector's business is, every six weeks, to

go his rounds, and in the intervals of rounds, he is to be assist-

ing in prosecuting offenders before the justices; he is also to

peruse the supervisor's diaries ; and where he finds an officer

complained of, is to examine him and the supervisor, and
having heard both, is in the margin to write his opinion of
each fact ; he is also to have an eye how the supervisors and
officers of his collection perform their duties, and from the

vouchers he transcribes into his book the charge on each parti-

cular person in his collection. For faults gaugers are reduced,

either to be only assistants, or from foot- walks to out-rides;

supervisors are reduced to bo again only gangers ; and collec-

tors are reduced to be supervisors. In some instances dis-

charged officers, after having for a competent time been thereby
kept out of pay, are again restored j but if twice discharged,

are never again restored, unless one of the discharges appears

to have been occasioned by a misrepresentation of the ease.

Gilb. Exch. Append,
By 7 and 8 G. 4. 53. §, 7. no person shall be capable of

acting in any office relating to the excise, until he shall, before
two justices in the county where his employment shall be, or

before a baron of the Exchequer, take the oath therein con-
tained, which is to be certified to and recorded by the next
Quarter Sessions.

The above act contains a variety of other provisions, which
will be found collected and arranged in Burns Justice, by
Marriott, or bv Ckitty*

EXCLUSA, EXCLUSAGICM, A sluice for the carrying
off" water ; and the payment to the lord for the benefit of such
a sluice, Et duo inolendina in eodem manciro cum a ifu is exclu-

sagUs, Kq. Mon. Aw?, torn. 1. p £9$. 587.
EXCOMMENCEMENT, Law French.'} Excommuuitiou.

Stat. 23 Hen. 8. c. S.

EXCOMMUNICATION, Excommunicalio.} An ecclesi-

astical censure, divided into the greater and the lesser ; by the

former a person was excluded from the communion of the
church ; from the company of the faithful ; and incapacitated
from performing any legal act; the latter merely debarred
him from the service of the church, and this is now the only
incapacity that arises from a sentence of excommunication.
The sentence of excommunication was instituted originally

for preserving the purity of the church ; but ecclesiastics did
not scruple to convert it into an engine for promoting their

own power, and inflicted it on the most frivolous occasions.

Roberts. Hist. Emp. Chartes V. 2 vol 10Q. &c.
By stat. 5 and 6 Ed. 6. c r 4. "if any person shall smite, or

lay violent hands upon any other, either in any church or
church-yard, then ipsofacto every person so offending shall be
deemed excommunicate, and be excluded from the fellowship
and company of Christ's congregation."
By stat. 53 G. 3. c. 127. for the better regulation of eccle-

siastical courts in England, it is enacted, that after passing the
act, excommunication, together with all the proceedings follow-
ing thereupon, shall in all rases (except those after specified in

the act) be discontinued : and that in all causes cognizable in

the ecclesiastical courts, when any person duly cited to appear
in, or required to comply with the orders or decrees [as well
final as interlocutory) of, any ecclesiastical courts, shall refuse
to appear or to obey such order or decree, or wThen any person
shall commit a contempt in the face of such court, no sentence
of excommunication shall be given or pronounced : but instead
thereof the judge shall pronounce such person contumacious
and in contempt, and within ten days shall signify the same
into Chancery in a form annexed to the act, as hath heretofore
been done in signifying excommunications; and thereupon a
writ de contumace capiendo (in form annexed to the act) shall

issue out of Chancery directed and returnable, and of like force
as the former writ de excommunicato capiendo ; and upon the
appearance , or obedience or submission of the party, the eccle-

siastical judge shall pronounce him absolved from the contu-
macy, and shall order him to be discharged. The jurisdiction

of ecclesiastical courts to excommunicate is reserved in defini-

tive sentences, &c. pronounced as spiritual censures for offences
of ecclesiastical cognisance ; but it is provided that no person so
pronounced excommunicate shall incur any civil penalty or in-
capacity whatever, except such imprisonment, not exceeding
six months, as the ecclesiastical court shall direct, and which
sentence shall be signified into Chancery, and thereon the
writ de excom. cap. shall issue and be forwarded, and the party
be kept in custody for the term directed, or until absolved.
The like enactments were made as to Ireland, bv stat. C>\<

G. 3. c. 6$.

The ancient decisions as to excommunication, and the
effect of it, and the proceedings therein, arc here preserved
as matter of curious information and as applying in some par*
ticulars by analog}' to the provisions of the statutes in cases of
sentences of contumacy.
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An excommunicated person was disabled to do any act re-

quired to be done by one tbat that is prohus and legalis homo.

He could not serve upon juries, nor be a witness in any court,

nor bring an action, either real or personal, to recover lands or

money due to him, Litl. § 201.

The votes of persons excommunicated have been frequently

objected to at elections, hut the decisions of the House of Com-

mons do not appear- 8 Journ. 118: 13 Journ. 42- But the

53 G. S. c. 1^7- {supra) appears to have removed the objection.

DodcCs Doubtful Questions in the Law of Elections, §c. p* 3Q.

In some cases persons incurred excommunication ipso fad

o

by act of parliament ; but they were first to be convicted of

the offence by law, and the conviction transmitted to the ordi-

nary, ther, 275 : 1 Fcntr. 146.

By stat 9 Ed. 3. bishops may excommunicate, not only all

perturbcrs of the peace of the church, but also felons, and

other offenders, &c. And by the ecclesiastical laws, excom-

municated persons are not permitted to have Christian burial.

The bishop s certificate, if he die before the return of the

writ, shall not be received, for Ins successor shall certify ; the

significavit must mention tbat the party lived within the dio-

cese where he was excommunicated, and by what bishop; if

it be pleaded, the time when is to be shown ; and excommu-

nication must be declared in the ecclesiastical court before

tin v proceed, &c. 8 Rep. 68 : Cro. Jac. 82 : Moor, Ca. 667 :

Latch. 174: Hettey, 86, See this Diet. tit. Abatement, I. 2. 6\

So if the Spiritual C )urt proceeds inverso ordine ; as if they

refuse a copy of the libel, &c, a prohibition shall go with a

clause to absolve and deliver the party injured. 1 Sid* 232*

Also if a man be excommunicated, and offers to obey and

perform the sentence, and the bishop refuseth to accept it,

and to assoil him, he shall have a writ to the bishop, requiring

him, upon performance of the sentence, to assoil him ; and the

reason thereof is, for that by the excommunication the party

is disabled to sue any action, or to have any remedy for any

wrong done unto him, so long as he shall remain excommuni-

cate ; and also the party grieved may have his action upon his

case against the bishop, in like manner as he may when the

bishop doth excommunicate him for a matter which belongeth

not to the ecclesiastical conusance ; also the bishop, in those

cases, may be indicted at the suit of the king. 2 Inst* 6*23.

But if the excommunication be for a just cause, the party

must make present satisfaction before he can be absolved, or

he must put in caution, that he will hereafter perform that

which the bishop shall reasonably and according to law enjoin

him which caution, in the civil law, is of three sorts: 1. Fide-

jussoria, as when a man bindeth himself with sureties to per-

form somewhat. 2. Pignoratio, or realis cautio, as when a

man engageth goods or mortgageth lands for the performance.

3. Juratoria, when the party who is to perform any thing

taketh a corporal oath to do it ; which last is now the most

frequent method.

This method of taking caution was held to be against law.

1 Bulst. 122. But wfas afterwards, on great debate, held

to be good ; and that the bishop having a discretionary power
herein, it wras as much in his option to take caution by

obligation as by either of the two other methods. 2 Lev. 36

:

Raym. 225.

But it hath been adjudged that the Spiritual Court hath not

power to meddle with the body of any persons whatsoever,

or to send process to take them ; for if a person is excom-
municated for contempt &c, they ought to certify it into

the Chancery, whence it is sent into B. R., and thence issues

process* Cro. . 74 1 . See post, tit. Excommunteato Capicndo.
If the judge of any Spiritual Court excommunicates a man

for a cause of which he hath not the legal cognizance, the

party may have an action against him at common law ; and he
is also liable to be indicted at the suit of the king. 1 Inst* 134 :

2 Inst, 527. 623,

If a person be unjustly excommunicated for a matter of

which the Spiritual Court hath not conusance, and he is taken

on a writ of excommunicato capiendo, the party grieved shall

have a writ out of Chancery to the sheriff, to deliver him out

of prison. 2 Inst 623: 12 Co. 76: F. N. B. 141.

It is not necessary that the party should be resident in the

diocese at the time of the excommunication ; it is sufficient if

he were there at the time of the citation. 7 Term Rep. K.B. 153.

If the sentence of the greater instead of the lesser excom-

munication be pronounced, it is only a ground of appeal: the

Court of K. B. will not quash the writ de excom. cap. for that

objection. 7 Term Rep. 153.

If after a person is excommunicated, there comes a general

act of pardon 3
which pardons all contempts, &c, it seems that

this offence is taken away without any formal absolution,

See Cro. Car. 199: Cro. Jac. 212: 8 Co. 68: 1 Jon. 227:

2 Lev. 36: Gibs. Cod. 1110.

EXCOMMUNICATO -ftAPIENDO. A writ directed to

the sheriff for apprehending Iriin who stands obstinately excom-

municated. If withinfortn days after sentence of excommu-

nication has been published in the church, the offender does

not submit and abide by the sentence of the Spiritual Court,

the bishop may signify, L c. certify, such contempt to the king

in Chancerv. Upon which there issues out this writ to the

sheriff of the county, called, from the bishop's certificate, a

significavit: or, from its effect, a writ de excommunicato

capiendo. And the sheriff shall thereupon take the offender

and imprison him in the county gaol till he is reconciled

to the church, and such reconciliation certified bv the bishop.

F. N. B. 62.

This writ (except in cases of definitive sentences pronounced

as spiritual censures for offences of ecclesiastical cognizance, is

now, by the statutes 53 Geo. 3. c. 12?: 54 Geo. 3. c. 68),

superseded by the wTrit de contumace capiendo. See the pro-

visions of the statutes under title Excommunication.

By the stat. 5 Eliz. c. 23. writs de excommunicato capiendo

shall issue out of the Court of Chancery in term time, and he

returnable in B. It. &e. They shall be brought sealed into the

King's Bench, and there opened and delivered of record to the

sheriff, and there must be twenty days between the teste and

the return : and if the sheriff return a non est inventus on the

writ, a capias with proclamation is to be granted for the

party to yield his body to gaol under the penalty of 10/- And

if he do not appear on the first capias and proclamation, a

second is to go forth, and he is to forfeit 20/., &c. This

statute is extended to writs de contumace capiendo, under

stat. 52 Geo. 3. c. 127.

But, by the statute, if in the excommunicato capiendo, the

party excommunicated hath not a sufficient addition, as to his

place of dwelling, &e., according to 1 H. 5. c- 5. he shall not

incur the penalties in this act for his contempt, in not rendering

himself prisoner upon the capias, &c. 2 hist. 66].

A writ dc excom. cap. stating that the defendent was e*

communicated in a cause of defamation and slander merely

spiritual, is good. 7 Term Rep. K. B. 153.

A warrant issued in pursuance of a writ de contumace

capiendo, stated that the defendant was attached for non-

payment of costs, in a cause of appeal and complaint of nu^*j
lately depending in the Arches Court of Canterbury. Held

that the warrant was insufficient, not stating with certainty

the nature of the cause, so as to show that it was one appa-

rently within the jurisdiction of the Ecclesiastical Court. Kes

v. Dagger, 5 B. & A. 79* • ^
EXCOMMUNICATO DELIBERANDI Awnttothe

sheriff for delivery of an excommunicate person out of pnsnn,

upon certificate from the ordinary of his conformity to tne

ecclesiastical jurisdiction. F. N. B. 63: Reg. Ong. 67
;

Ana

where a man is unduly excommunicated, he may be
^
eiiVert"'

in some cases, by an habeas corpus; and sometimes by plea •

ing, as well as bv an excommunicato deliberando :
also &orn

-

times by prohibition, &c. And on a general pardon, the parry

may have a writ to the bishop to absolve him.

Latch, 205 : Godb. 272. If a plaintiff in an action be excom
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municate, and after he gets letters of absolution, on showing
them in court he may have a re-summons, &c, upon his

original. l tn$L 133.

EXCOMMUNICATO RFX1PIENDO, or, rather, Reca-
piendo.^ A writ whereby persons excommunicated being for

their obstinacy committed to prison, and unlawfully delivered,

before they have given can/ion to obey the authority of the
church, are commanded to be sought after, retaken, and im-
prisoned again. Reg. Grig. 6'7- If a person after his com-
mitment escapes, and the sheriff has not returned his writ, a
capias excommunicatum tie novo shall go, otherwise if the writ
be returned. Mod. Co. 78.

EXCULPATION, Letters of. The warrant to an offender
intlieted for citing witnesses in his own defence. Scotch Diet.

EXECUTION, Executjo.J Signifies the last performance
of an act, as of a judgment, &c. It is the obtaining possession
of any thing recovered by judgment of law. 1 Inst^ 2SQ.

Sir Edward Coke, in bis Reports, makes two sorts of execu-
tions ; onetJinal, another With a tptousque, tending to an end : an
execution final is that winch makes money of the defendant's
goods, or extends his lands, and delivers them to the plaintiff,

which he accepts in satisfaction,, and is the end of the suit, and
all that the king's writ requires to be done : the other writ
with a quousque, though it tendeth to an end, is not final as

in^case of a capias ad satisfaciendum, which is not a final exe-
cution, but the body of the party is to be taken, to the intent
the plaintiff' be satisfied his debt, &c, and the imprisonment of
the defendant not being absolute, but until he do satisfy the
same. 6 Rep. 87.

Execution, in the usual legal sense of the word, is a judicial
writ grounded on the judgment of the court from whence it

issues ; and is supposed to be granted by the court at the
request of the party at whose suit it is issued, to give him satis-

faction on the judgment which he hath obtained ; and therefore
an execution cannot be sued out in one court upon a judgment
obtained in another. Impen, K. B.

This execution, or putting the law in force, is performed in

different manners, according to the nature of the action upon
which it is founded, and of the judgment which is had or
recovered.

If the plaintiff recovers in an action real or mixed, wherebv
the seisin or possession of land is awarded to him, the writ of
execution shall be an hahere facias seisinam, or writ of seisin

of a freehold ; or an habere facias possessionem, or writ of pos-
session of a chattel interest. Finch. L. 470. See this Diet,
those titles. These arc writs directed to the sheriff of the
county, commanding him to give actual possession to the
plaintiff' of the land so recovered, in the execution of which
the sheriff may take with him the posse comitates, or power of
the county, and may justify breaking open doors, if the posses-
sion be not quietly delivered. See jTost, III. 3. But if it be
peaceably yielded up, the delivery of a twig, the turf, or a ring
of a door, in the name of seisin, is sufficient execution of the
writ. 3 Comm. 412. *

UpOQ a presentation to a benefice recovered in a quart hn-
pedit, or assise of darrien presentment, the execution is by a
writ de clerico admittendo; directed not to the sheriff, but' to

the bishop or archbishop, and requiring him to admit and in-

stitute the clerk of the plaintiff. See tits. Admittendo clerico,

Advowson.
In other actions, where the judgment is that something

special be done or rendered by the defendant, then, in order
to compel him so to do, and to see the judgment executed, a
special writ of execution issues to the sheriff according to the
nature of the case. As upon an assise of nuisance, or quod per-
mittat prostcrncre, where one part of the judgment is that the
nuisance be removed, a writ goes to the sheriff to abate it at the
charge of the party ; which likewise issues in case of an indict-
ment. Comb. 10. See tit. Nuisance.

Upon a replevin the writ of execution is the writ de rctomo
habendo, to have a return of the cattle distrained ; and if the

VOL. I,

distress be eloigned, the defendant shall have a capias in
withernam s but on the plaintiff 's tendering the damages, and
submitting to a fine, the process in withernam shall be staved.
2 Leon. ] 74. Sec tits. Replevin, Distress, Withernam.

'

In
detinue, after judgment the plaintiff' shall have a distringas to
compel the defendant to deliver the goods by repeated dis-
tresses of his chattels (1 Rot AL 737: Rast. Ent. 215) ; or else
a scire facias against any third person in whose hands they
may happen to be, to show cause why they should not be de-
livered : and if the defendant still continues obstinate, then (if
the judgment be by default or on demurrer) the sheriff shall
summon an inquest to ascertain the value of the goods, and the
plaintiff's damages ; which (being either so assessed, or by the
verdict in ease of an issue, Bro. Ab. tit. Damages, 29.) shall

be levied on the person or goods of the defendant. >Sce tit.

Detinue. So that, after all, in replevin and detinue, the only
actions for recovering the specific possession of personal chattels,
if the wroqg-doer be very perverse, he cannot be compelled to

the restitution of the identical thing taken or detained ; but
he has still his election to deliver the goods or their value,
KeilfV, (>4.

Executions, in actions where money only is recovered, as a
debt or damages, are of five sorts* 1. Against the body of the
defendant 2. Against his goods and chattels- 3. Against his

goods and the profits of his lands. 4. Against his goods and
the possession of his lands. 5. Against all three, his body,
lands, and goods.

1. The first of there species of execution is by writ of capias
ad satisfaciendum (shortly called a ca. sa.), to take and im-
prison the body of the debtor till satisfaction be made for the
debt, eosrs, and damages. .See this Diet. tit. Capias. Sir Ed-
ward Coke gives a singular instance, where a defendant in
14- Ed. 3. was discharged from a capias because he was of so
advanced an age that he could not undergo the pain of im-
prisonment. 1 Inst. 28Q. This writ is an execution of the
highest nature, inasmuch as it deprives a man of his liberty
till he makes the satisfaction awarded ; and therefore when a
man is once taken in execution upon his writ, no other process
can be sued out ag:iir.>* huJs or guuds. Only by Mat,
Si Jac. 1. c. 24. if the defendant dies while charged in execu-
tion upon this writ, the plain tiff may, after his death, sue out
a new execution against his lands, goods, or chattels.

If a ca. sa. is sued out, and a non est inventus is returned
thereon, the plaintiff may sue out a process against the bail, if
any were given; who stipulate in this triple alternative, that
the defendant shall, if condemned in the suit, satisfy the
plaintiff his debt and costs, or surrender himself a prisoner ; or
that they will pay it for him. As therefore the two former
branches of the alternative are neither of them complied with,
the latter must immediately take place. Lutw. 126*9. 1213.
In order to which a writ of scirefacias may be sued out against
the bail, commanding them to show cause why the plaintiff
should not have execution against them for his debt and
damages ; and on such writ, if they show no sufficient cause,
or the defendant does not surrender himself on the day of the
return, or of showing cause, the plaintiff may have judgment
against the bail ; and take out a writ of ca. sa. or other pro-
cess of execution against them. See tits. Bail, Scire Facias,
post.

2. The next species of execution is against the goods and
chattels of the defendant, and is called a writ of fieri facias,
from the words in it where the sheriff is commanded that he
cause to be made of the goods and chattels of the defendant
the sum or debt recovered. This lies as well against privileged
persons, peers, &c. as other common persons; and against ex-
ecutors or administrators, with regard to the goods of the
deceased. The sheriff may not break open any outer doors to

execute either this writ or the writ of ca. sa., but must enter
peaceably ; and may then break open any inner door belonging
to the defendant, in order to take the goods, 5 Rep. J>2 :

Palm. 54: S Taunt. 250: 2 Moo. 207: 4 Taunt. 619. See

3d
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post, HI. 3* And the sheriff may sell the goods ami chattels of

the defendant, even an estate for years, which is a chattel real,

(ft Rep. 171.) till he has raised enough to satisfy the judgment

and costs; first paying the landlord of the premises upon which

the goods are found the arrears of rent then due, not exceeding

one year\s rent in the whole* Stat* 8 Anne, c. \4>. See tits.

Distress, Rent. If part only of the debt be levied on afieri

facias, the plaintiff may have a ca. sa. for the residue. 1 Rot.

Ab. 904 : Cro. Eliz. 344. See further this Diet tits. Fieri

Facia s, Vendtt ion i Krponas.
3. A third species of execution is by writ of levari facias,

which affects a man's goods, and the pro/its of his lands, by

commanding the sheriff to levy the plaintiff's debt on the lands

and goods of the defendant; whereby the sheriff may seize all

his goods, and receive the rent and profits of his lands, till

satisfaction be made to the plaintiff. Finch, L. 471. 1 at tic

use is now made of this writ ; the remedy by elegit, which

takes possession of the lands themselves, being much more

effectual. 13ut a species of this levari facias may be considered

a writ of execution proper only to ecclesiastics, which is given

when the sheriff, upon a writ of execution sued, returns that

the defendant is a beneficed clerk, having no lay ft_c In this

case a writ goes to the bishop of the diocese, in the nature of

a levari or fieri facias, to levy the debt and damages de bonis

ecclesiasticis, which are not to be touched by lay hands: and

thereupon the bishop sends out a sequestration of the profits of

the clerk's benefice, directed to the churchwardens to collect the

same, and pav them to the plaintiff till the full sum be raised.

Reg. Orig. 300: Burn, E. L. 329 : 9. Inst. 472 : JenL 207.

See further, tit. Levari Facias.

A. The fourth species of execution is by the writ of elegit,

which is a judicial writ given by stat. W. 2; IB Ed. 1. c. 18.

either upon judgment for a debt or damages, or upon the for-

feiture of a recognizance taken in the king's court. By the

common law a man could only have satisfaction of goods,

chattels, and the present profits of lands, by the two writs of

execution last-mentioned (2 and 3), but not the possession of

the lands themselves, which was a natural consequence of the

feodal principles prohibiting alienation of lands. See this Diet,

tit. Tenure.

It is upon feodal principles, also, that copyhold lands are not

liable to be taken in execution upon a judgment. 1 Rot. Ah.

888. But in case of a debt to the king, it appears by Magna
Charta, & 8. that it was allowed by the common law for him
to take possession of the lands till the debt was paid.

By this writ of elegit the defendant's goods and chattels are

not sold, but only appraised ; and all of them, except oxen and

beasts of the plough, are delivered to the plaintiff at such

reasonable appraisement and price, in part of satisfaction of his

debt. If the goods are not sufficient, then the moiety, or one

half, of his freehold lands, which he had at the time of the

judgment given, whether held in his own name, or any other

in trust for him, are also to be delivered to the plaintiff, to

hold till out of the rents and profits thereof the debt be levied,

or till the defendant's interest be expired ; as till the death of

the defendant, if he be tenant for life, or in tail. 2 Inst. 3Q5 :

stat. 29 Car. 2. c. 3.

This execution, or seizing of lands by elegit, is of so hi^h a

nature, that after it the body of the defendant cannot be taken

:

but if execution can only he had of the goods because there are

no lands, and such goods arc not sufficient to pay the debt, a ca.

sa. may then be bad after the elegit ; for such elegit is in this

case no more in effect than a Jicrifacias. IIoh. 58. See tit.

Elegit.

'thus it appears that body and goods may be taken in exe-

cution ; or land and goods ; but not body and land upon any
judgment between subject and subject, in the course of the

common law : but

5. Upon some prosecutions given by statute ; as in the case

of recognizances or debts acknowledged on statute merchant,

or statute staple (pursuant to stat. 1 3 Ed. 1 . de Mercatoribus

;

27 Ed. 8. c. 9- see this Diet, those titles)
; upon forfeiture of

these the body, lands, and goods, may all be taken at once in

execution to compel the payment of the debt. The process

hereon is usually called an extent or extendi facias ; because

the sheriff is to cause the lands, &c. to be appraised to their

full extended value, before he delivers them to the plaintiff,

that it may be certainly known how soon tbe debt will be

satisfied, F. N. B. 131. See this Diet. tit. Extent.

By stat. 33 II. 8. c. 39. all obligations made to the king

shall have the same force, and of consequence the same remedy

to recover them, as a statute-staple; though, indeed, before this

statute, the king was entitled to sue out execution against the

body, lands, and goods of his accountant or debtor. 3 Rep. 12.

And his debt shall, in suing out execution, be preferred to that

of every other creditor who hath not obtained judgment before

the king commenced his suit. Stat. 33 H. S. c. SQ, § 74
The kings judgment also affects lands which the king's

debt hath at or after the time of contracting his debt, or which

any of his officers mentioned in stat. 13 Eliz. c. 4, hath at or

after the time of his entering on the office : so that if such

officer of the crown aliens for a valuable consideration, the land

shall be liable to the king's debt, even in the hands of a bona

fide purchaser: though the debt due to the king was contracted

by the vendor many years after the alienation. 10 Rep. 55,6:

8 Rep. ]?1. And' see stat 25 G. 3. c. 35. which enables the

Court of Exchequer, on application by the attorney-geneml by

motion, to order the estate of any debtor to the king, and of

the heirs and assigns of such debtor, in any lands extended, to

be sold as the court shall direct ; the conveyance to be made by

the remembrancer of the court, by bargain and sale, to be in-

rolled in that court.

Judgments between subject and subject related, even at

common law, no further back than the first day of tbe termio

which they were recovered, in respect of the lands of the

debtor; and did not bind his goods and chattels but from the

date of the writ of execution : and by the statute of frauds,

29 Car. 2. c. 3. the judgment shall not bind the land in the

hands of a bona fide purchaser, but only from the day of

actually signing the same, which is directed by the statute to

be punctually entered on the record; nor shall the writ of

execution bind the goods in the hands of a stranger, or a par-

chaser (Skin. 257), but only from the actual delivery of the

writ to the sheriff or other officer, who is therefore ordered to

indorse on the back of it the day of his receiving the same.

And now by one of the rules of H. T. 4 W. 4. all judgments

shall l>e entered of record when signed, and shall not huye

relation to have any other day. See post, IV. 1. and tit.

Judgment.
The reader may pursue his inquiries under the following

divisions

:

I. Of the Nature and several Kinds of Executions, and

what Things were liable thereto at Common La?r, $c

II. Of the Judgments on which the several Executions mat}

7jc taken out, and where the Party shall be conchdd

by the Election of one of (hem, S;c.

III. I. By whom, against whom. 2. At what Time bn-

cuiions mat/ be sued. 3. By whom, and how they shall

be executed. 4. How they are to he released and dis*

charged.

IV. 1 . To what Time Executions shall relate, so as to avoid

Alienation, %c. 2. Ofthe Kings Prerogative m respect

ofExecutions.
V. 1, Ofthe Party's Rcmedu against irregidar Executions;

2/ Of the Offence of obstructing Executions.

L Ofike Nature and several Kinds of Executions, and ipW

Things were liable thereto at Common Law, ^p?™*55
of execution at common law were only a fen faaas on tn

goods and chattels, and a levari facias to levy the debt or

damages upon the lands and chattels. The ca, sa. was.gnea
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by construction of the star. 25 Ed. 3. c. 17- and the elegit, by
star. Westm. 2 . c. 18. which make the body liable, and the
future profits of lands, &c. 1 Inst. 154; 2 394-.

The reason why, by the common law, where a subject had
execution for debt or damages, he could not have the body of
the defendant, or his lands, in execution (unless it were in
special cases), was, that the defendant's body might be at

liberty, not only to follow his own affairs and business, but also
to serve his king and country ; and taking away the possession of
hi.s lauds would hinder the following of his husbandry and
tillage. 2 Inst. 394.
Though neither the body nor lands of the debtor on a

judgment could be taken in execution at common law, but only
his gpodfl ; yet in action of debt against an heir, upon the bond
of his ancestor, his land which he had by descent was subject
to be taken in execution. S Rep. 11. In action of debt against
the heir upon his ancestor's bond, there was judgment by nihil
dicit: and it was held that the plaintiff should have execution
against the heir of any of his own lands er goods. Dyer, 8U.

14y, .Judgment was had against the heir by nil dick, and a
.scire facias being brought against him to have execution, he
pleaded riens per descent; it was adjudged that this plea was
too late after the judgment by nil dicit, and the execution
shall be on his own lands. Dyer, 344.

But there is a difference between a scirefacias and an action

of debt brought against an heir upon a bond of his ancestor, in
which the heir is named* Poph. 193, On a judgment for the
debt of an ancestor, where the heir hath made over lands de-
scended to him, execution may be taken against such heir to
the value of the laud, lS:c. for the debt of his ancestor, as if
it were bis own debt. SiaL 3 and 4 W. M. c. 14* § 5. See
tit. Fraud.

If a person have judgment given against him for debt or
damages, or be bound in a recognizance, and dieth, and his
heir be within age, no execution shall be sued of the lands
during the minority ; and against an heir within age no exe-
cution shall be sued upon a statute-merchant or staple, &c.
1 Inst. 290.
Xo execution for damages recovered in a real action shall

be had by capias ad satisfaciendum : but where a man hath
judgment to recover lands and damages, he may have execution
of both together. 8 Rep. 141.

Whatever may be assigned or granted may he taken on an
execution. Nothing can be taken in execution that cannot
be sold, as deeds, writings, &c. Bank-notes, &c, cannot be
taken in execution, as they remain, in some measure, chases in

action. Uardw. 53.

The sheriff under nf. fa. cannot sell an estate in fee or for
life (3 Co. 13); unless, perhaps, an estate -pour autre vie {Comb.
^9 ; but he may sell leases or terms for years belonging to
the defendant, and execute assignments thereof to the pur-
chasers under his seal of office (8 T. R. 294: 1 B. § A. 230)

;

or an annuity for years. Cro. Jac. 79.

cell an equity of redemption, for the
mortgagee. 3 Atk. 739 : 8 East, 497 :

If there arc chattels sufficient, the sheriff ought not to take
the lands ; nor may things fixed to the freehold, goods bought
bond fide, goods pawned, &c. be taken in execution. 8 Rep. 1 43.
Thus ranges, ovens, and set pots, affixed to a house built by a

person against whom an execution has issued, cannot be taken
bv the sheriff under a fk fa. 1 D. R, 247: S. C. 5 B. &
A. 625.

And where mill machinery and a mill were demised for a
term, and the tenant severed the machinery from the mill,

without the consent of the landlord, and it was afterwards
seized by the sheriff under a Ji. fa. and sold by him, it was
held that no propertv passed to the buvcr under such sale.

5 B. $ A. 826.

But it is otherwise as to the tenant's fixtures removable by
him during the term: these in general are selzable. 3 East} 44;
* Moo. 281 i I Brod. & D. 506.

The sheriff cannot take the goods of a stranger, for he is to
take the goods of the party only at his peril. And if a bailiff
on nj.fa. against the goods of A. take those of B., an action
of trespass lies against the sheriff. Doug. 40.

In an action against the sheriff for taking the goods of B.
under af.fa., the court held, that though A. had assumed his
name and passed as his wife, and permitted him to appear to be
the owner of the furniture of the house in which they both
lived, such furniture being her property, was not liable' to be
taken on an execution against B. 2 Stark. 3$6.

If on execution against one of two partners, the partnership
effects be taken and sold, the court will order the sheriffto pay
over to the other a share of the produce, proportioned to his
share in the partnership effects, to he ascertained by the master.
Doug. 60O. Eddie v, Davidson.

If the plaintiff cannot find sufficient effects to satisfy his
judgment, the court will order the sheriff to retain for his use
money which he has levied in an action at the suit of the de-
fendant. Doug. 231* But money, the surplus of a former
execution against the defendant's

1

goods, was refused to be
stayed in the hands of a former sheriff, for the purpose of satis-

fying another execution at the suit of the same plaintiff against
the same defendant, who had no other effects on which the
sheriff in office could levy. Fieldhouse v. Crojt, 4 East's Rep.
5 1 0 ; and see () East's Rep. 48.
By stat. 56 G. 3. e. 50. for regulating the sale offarming

stock taken in execution, it is enacted that no sheriff, cVc. shall
sell or carry off from any lands any straw, chaff, turnips, or
manure, in any ca«e whatever, nor any hay or other produce,
contrary to the covenants to which the tenant is subject, of
which the tenant must give notice; but shall dispose of such
crops or produce subject to agreement to spend them on the
land ; and sheriffs are indemnified for acting under the pro-
visions of the act.

He cannot, however,
legal estate is in the
2 N. R. 4f)l.

H. Of the Judgments on which the several Executions mat/
be taken out, and where the Party shall be concluded by the
Election of one of them, $c—When a judgment is signed,' exe-
cution mav be taken out immediately upon it, and need not be
delayed till it is entered, it being a perfect judgment of the
court before entered. Co. Lit. 505. And if'the judges of the
Court of B. H. sec one against whom there is a judgment of
that court walk in Westminster-Hall, they may send an officer
to take him up if the plaintiff desire it, without a writ of exe-
cution. 7 Mod. 52. If execution be not sued within a year
and a day after judgment, where there is no fault in the de-
fendant, as if writ of error be not brought, &c, there must be
a scire facias to revive the judgment, which, in that time, may
be had without moving the court ; but if it be of longer
standing, the court is to be moved for it. 1 Inst. 2Q0 : 2 Inst.
111. But if the defendant be outlawed after judgment (as he
may where he cannot be taken in execution, or hath no lands
or goods to pay the debt, &c. when the suit is commenced by
original), the plaintiff need not renew the judgment by scire
facias to obtain execution after a year. 1 Inst. 2{)0.

It hath been adjudged that, by the common law, if a man
was outlawed after judgment in debt, the plaintiff was at the
end of his suit, and he could have no other process after that
personally, but was put to his new original, &c. 2 Nets. Ah.
772, Jf one- he arrested upon process in B. H. and puts in
bail; and afterwards the plaintiff recovers, and the defendant
renders not himself according to law, in safeguard of his bail,
the plaintiff may, at his election, take execution against the*
principal, or his bail, after judgment against them ; but if he
takes the bail, he shall never afterwards meddle with the prin-
cipal, Cro. Jac. 320.

If one recovers jointly against two in debt, the execution
must be joined against them ; the court cannot divide an exe-
cution, which is entire, and grounded on the judgment. Mich.
24 Car. B. R.
A man and his wife recovered in an action of debt against

3 q2
*
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the defendant 100/. and damages; then the wife died, and the

husband praved to have execution upon this judgment : the

court at first inclined, that it should not survive to the husband,

but that administration ought to be committed of it, as a

thing in action; but at List they agreed that the husband

might take out execution, for that by the judgment it became

his debt due to him in his own right. Cro. Car. (508 : 1 Mod.

Rep. 179, ISO. See tit. Baron and Feme.

If judgment be against two, on the death of one the plain-

tiff shall have execution by scire facias against the survivor ;

and though he pleads that the other defendant has an heir

alive, &c. it will not prevent it. Raipn. 2(1 And where two

persons recover in debt, and before execution one of them

dies ; it has been held that execution may he sued in both their

names by the survivor, and it will be no error which may be

done without a Scire facias. Nby* ! 50. An execution may he

executed after the death of the defendant ; for his executor

being privy, is bound as well as the testator, and where exe-

cution is once begun it cannot be delayed, unless there appears

irregularity ; and audita querela is no supersedeas to it, nor

shall any thing stop the sheriff from selling, &e. Cro. Elix. 73 •

Comber'b, 33. 38{).

Though a man can have hut one execution, yet it must be

intended an execution with satisfaction, and the body of the

defendant is no satisfaction, only a pledge for the debt. 5 Rep.

48 6\ When, therefore, a person dies in execution, it is without

satisfaction ; so that the plain till" may have a fieri facias

against the goods, or elegit against the lands. This was not

so at common law ; Hob. 57 ; but it is given by stat. 21 Jac. 1.

c. 24. Where a person, however, was taken on a capias utlaga-

iunti and died in prison, the plaintiff having chosen this exe-

cution, which is the highest in law, it has been held that the

defendant dying, the law will adjudge it a satisfaction. Cro.

EUz. 850.

If a sheriff make a seizure under a writ of fieri facias, the

plaintiff cannot take the defendant in execution under a writ

of ca. sa. until the writ of f-J'a. is returned, though he aban-

don the seizure of the goods. Miller v. Pamet, 6 IV. l\

Taunt. 370.

If an execution be executed and filed, the party can have

no other execution upon that judgment ; because there can he

but one execution with satisfaction upon one judgment : but if

the execution be not returned and filed, another execution may

be had: and if only part of the debt be levied on a fierifacias,

another writ of execution may be sued out for the residue

thereof. 1 JAll. Abr. 565. If one take out any writs of exe-

cution, and they have no effect, he may have other writs on

their failure. Hob. 57-

In case any prisoner committed in execution shall escape,

any creditor at whose suit he stands charged may retake him

by a new capias ad satisfaciendum, or sue forth any other kind

of execution, as if the body of such prisoner had never been

taken in execution. Stat. 8 and 9 IV. 3. c. 27. See tit. Es-

cape. Where two are bound jointly and severalty, and judg-

ment is had against both of them, if one in execution escapes,

the creditor may take out execution against the other ; but if

he go by Licence of the creditor, then the other will be dis-

charged. Cro. Car. 53. If one in execution be delivered by

privilege of parliament, when the privilege ceases the plaintiff

mav sue out a new execution against him. Stat. 1 Jac. 1. c. 13.

The party for whom the judgment is given, may have a writ

of fi. fa. or elegit, or lee. fa. or ca. sa. at his option ; or he

may have them all in succession until his judgment be satis-

fied ; or, after suing out one, he may abandon it before it is

executed, and sue out another ; or he may even have several

writs running at the same time, either of the same species

(Tidd} 995) or of a different species, as a fi. fa. and a ca. sa.

6 Taunt. 370 : S. C\ 2 Marsh, 78 : 2 D. $ R. 193.

See stat. 41 G. 3. (U. K.) c. 90. by whicli it is provided,

tliat where in any suit between party and party in England,

any order shall be made for payment of money by the Court of

Chancery, a copy thereof shall be certified into the Court of
Chancery in Ireland and in rolled there, and process issued

thereon : and so vice versa, on order of the Court of Chancer?
of Ireland, which shall, in like manner, be enforced and exe*

cuted in England. § 5, 6.

Execution cannot he sued out if the party has agreed not to

issue it, or is restrained by injunction ; 1 Stran. 301 : S. C.

2 Buff* GOO; or if a writ of error be depending, 1 Mod. 20:

C. T. Hardw. 53 ; which in general operates as a supersedeas

from the time of its allowance, provided substantial bail be in

due time put in and perfected.

III. 1. By whom, against whom.^So person is entitled to,

or can sue out execution, who is not privy to the judgment, or

entitled to the thing recovered, as heir, executor, or adminis-

trator to him who has judgment. 1 RoL Ah. 88<).

If one have judgment to recover lands, and die before exe-

cution, his heir shall have it ; and where tenant in tail recovers

and dies before the execution without issue, he in remainder

may sue out execution : an heir is to have execution for lands,

and the executor or administrator for damages. Co. Lit t, 2.51

:

Dyer, The executors of executors may sue out execution

of a judgment; but an administrator getting judgment in

behalf of the intestate, and then dying, neither his executor

or administrator shall take out the execution, but the adminis-

trator de bonis non administratis of the first intestate. 5 Rep. 0/.

And see stat. 17 Car. 2. c* H.

But if an administrator, durante vnnori cctate of an execu-

tor, recovers in debt, and before execution the executor tomes

of age, he shall have a scire facias on this judgment ; for car-

rying on the suit in right of the executor made the executor

privy thereto. 1 RoL Ah. 888, 889.

Where after interlocutory judgment against a woman upon a

contract, she marries, yet the plaintiffmay proceed to judgment

and execution against Iter without joining the husband by scire

facias. And a capias ad satisfaciendum against her following

the judgment, is at all events regular, though the plaintiff had

notice of the marriage before, 4 East*s Rep. 52\.

If a man has judgment for the arrears of rent, and dies, his

executor shall sue out execution, and not the heir ; for by the

' recovery it becomes a chattel vested^ to which the executor is

entitled. 1 RoL Ab. 880.

If a statute be entered into, to husband and wife, and the

husband dies, the wife shall take out execution, I Rot. Ab.

SSQ. So if husband and wife recover lands and damages, and

the husband dies, the wife shall have execution of the damages,

and not the executors of the husband. 1 Roi Ab. 342. &Sft

890. See lit. Baron and Feme.

If there be judgment in debt against two, and one dies, a

scire facias lies against the other alone, reciting the death

:

and he cannot plead that the heir of him that is dead has assets

by descent, and demand judgment, if he ought to he charged

alone ; for at common law, the charge upon a judgment being

personal, survived, and the statute of Westm. 2. that gfott the

elegit, does not take away the remedy of the plaintiff at com-

mon law ; and there fore the party may take out his execution

which way he pleases; for the words of the statute are, fit

in electione; but if he should after the allowance of this

writ, and revival of the judgment, take out an elegit to

charge the land, the party may have remedy by suggestion,

or else bv audita querela. Raym. 26: 1 Lev. 30: 1 keb.<fi*

123. S. l\

By the common law, if judgment he given against a man

for debt or damages, and l he defendant dies before execution

sued, his heir within age is not liable to execution during his

minority; but the parol must demur (*. e. the plea must stand

still) iii such case till he comes of age. Co. Lit. 2^0. a.: 1

Roi. Ab. 140. , 1

And this privilege of infancy does not only protect the in-

fant, but all others who are affected by the judgment; as if

there be father and two daughters, and judgment be given tor
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debt against the father, who dies, one of the daughters being

within age, partition being made, the eldest shall not be charged

alone, but shall have the benefit of her sister's minority, which
puts a stop to the execution. Co. Lilt. 290. a.

There can be no execution taken out against a member of

parliament during privilege of parliament: also no capias can

issue against a peer ; for even in the case of a private person

at common law, the body was not liable to creditors ; and the

statute of Ed. 3. which subjects the body does not extend to

peers, because their persons are sacred: the law also supposes

that persons thus distinguished by the king have wherewithal

otherwise to satisfy their creditors, 6 Co. 52 : Hob. 61 : Cro.

Car. 205.

A capias ad satisfaciendum may be executed upon a prisoner

in prison for felony ; and if he be acquitted of the felony, the

sheriff is to keep him. 1 IM. Ab. 5()J. But where a person

is in prison for criminal matters, he ought not to be charged
with a civil action without leave of the court ; yet if he be

charged, he shall not be discharged, Rauni. 58. See 7 Mod.
153. and this Diet, tit. Prisoner*

A ca. sa. will He against a man who is outlawed for felony,

and he may be taken m execution at the suit of a common per-

son. Owen, fig. And if he was taken upon a capias utlagat.

which was at the king's suit, he shall be in execution at the

suit of the party if he will. Moor, 5(16. 13 ut this is not

prayer of the party : and if after a judgment given, the judges
of their own heads, or at the request of any person, without
prayer of the plaintiff, commit the defendant to prison

;
by

this he shall not be said to be in execution for the plaintiff

i>ycr, 297 • If one arrested be in prison for debt, and judg-
ment is had against him ; though it be in arrest on a latitat or

capias, he shall not be in execution upon the judgment, unless

the plaintiff prays it of record, or sues a capias ad satisfacien-

dum) and delivers it to the sheriff, Dyer, 167. 30(5: Jenk.
Cent \65.

In ejectment against a feme sole who married before trial,

and verdict and judgment against her by her original name; held

that it was regular to issue an habere facias possessionem, and
Ji-ja. against her by the same name, though the latter was in-

operative. Doet d. Taggart, v. Butcher, Term Rep. K. B. :

HilL 55 G. 3. 557.

2. At what Time Executions may be sued.—At common law
in real actions, where land was recovered, the demandant, after

the year, might take out a scire facias to revive his judgment

;

because the judgment being particular in the real action, quoad
the lands with a certain description, the law required that the

execution of that judgment should be entered ujwn the roll,

thai it might be seen whether execution was delivered of the

same thing of which judgment was given : a scire facias issued

to show cause why execution should not be. 2 Inst, 471 :

5 Co. S8: Cro. Elk. I Hi: 6 Mod. 288.

But if the plaintiff, after he had obtained judgment in any
personal action, had lain quiet, and had taken no process of
execution within the year, he was put to a new original upon
his judgment, and no scire Jacias was issuable at law on the

judgment, because there was not a judgment for any parti-

cular thing tn the personal action, with which the execution

cou Id be compared ; therefore after a reasonable time, which
was a year and a day, it was presumed to be executed, and the

law allowed him no scire Judas to show cause why there

should not be execution ; but if the party had slipped his time,

he was put to his action on the judgment, and the defendant
was obliged to show how that debt of which the judgment
was an evidence, was discharged, 2 Inst. 41)9 : Carth. 06, 31

:

I Sid. 851.

To remedy this, and to make the forms of proceeding more
uniform in both actions, the scat, of JVestm. 2. c. 45, gave the
scire Jacias to the plaintiff to revive the judgment, where he
had omitted to sue execution within the year after judgment
obtained.

A scire facias lies on a judgment in ejectment; for the
words of the act are, Sine serviiia, sive consuetudiues, site alia

qumcunque irrotulala, which comprehends all judgments, and
give the like remedy on them by scire facias, as the demandant
had on a judgment in a real action at common law. 1 Sid.

351: X Sail:. 600.

But though the general rule be that the plaintiff cannot take
out execution after the year and day without a scirefacias, yet
the rule must be understood with some restrictions.

If a fi. fa. ca. sa. or elegit be taken out within the year,
and returned and awarded on the roll, the same may be con-
tinued from term to term to the time of the execution thereof,

although after the year ; and he as effectual as if the judg-

ment had been revived by scire facias. Y. on R. E. 5 C, 2.

But a ft. fa. must be left with the proper officer before he will

make the entry on the roll returned bv the sheriff. Imp*

K. B.
If the defendant brings a writ of error, and thereby hinders

the plaintiff from taking his execution within the year, and
the plaintiff in error is nonsuit, or the judgment affirmed, the

defendant in error may proceed to execution after the year

without a scire facias, because the writ of error was a super"

sedeas to the execution, and the plaintiff must acquiesce till he

hears the judgment above; besides, while the cause is still

sub Jit'Jice, it is not known whether the plaintiff shall recover

or not, and the year for the execution ought to be accounted

from the final judgment given. Cro. Jac. 364: Ye!v. 7-

1 Rol. Alt. 899: 4 Leon. J 97: 5 Co. 88: Carth. 236, 237:
6 Mod. 288.

The court refused to stay execution after verdict and judg-

ment, which was affirmed on error, until the trial of an indict-

ment for perjury against two of the plaintiff's witnesses in

the action, Warwick v. Bruce, Term Rep. K, B. East. 55 :

G. 3. 140.

Leave refused to take out an execution, after a writ of error,

where it did not appear but that the declaration of the defend-

ant, that he would sue out a writ of error and delay the

plaintiff, was made before an action pending. An affidavit for

grounding a rule for leave to take out execution, notwith-

standing a writ of error mav be sworn before judgment signed.

I

Baskett v. Barnard, Term 'Rep. K. B. Trin. 55 G. 3. 330.

If the plaintitf hath a judgment, with stay of execution for

a year, he may, after the year, take out his execution without

[

the scire facias, because the delay is by consent of parties,

and in favour of the defendant ; and the indulgence of the

plitititjl shall not turn to his prejudice, nor ought the defend-

l

ant to be allowed any advantage of it, when it appears to be

done for his advantage, and at his instance. 6 Mod. 2S8

:

1 Rot. Rep. 104.

But it the defendant had been tied up bv an injunction out
of Chancery for a year, yet he cannot take out execution with-
out a scire, facias, because the courts of law do not take notice

of Chancery injunctions as they do of writs of error; besides,

in that case it had been no breach of the injunction to have
taken out the execution within the year, and continued it down
by vie non misit breve, which cannot be done in the case of a

writ of error, because that removes the record out of the court

where the judgment was; and therefore there can be no pro*

ceedin-rs below till it be affirmed, and returned to the inferior

courts" 1 Salic. 3 -Jl> : 6 Mod. -V. C.

In debt, if defendant acknowledge the action for part, and
as to the remainder pleads to issue, and the plaintiff hath
judgment for that he eonfesseth ; here he may not have execu-
tion till the issue is tried for that which he is to recover da-

mages: though if he releases the damages, he may have exe-

cution presently for the rest. Rol. 8fJ7,

When a defendant on an indictment for a misdemeanor
has received judgment of line and imprisonment, a lev. jac.

may issue immediately, to take his goods in execution for the

fine, 2 B. cy A. 6O9.'
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Formerly if a cause was tried, and a verdict obtained, in

vacation the judgment and execution were delayed by reason of

the interval between the terms ; for the four days' rule for

judgment (which, in all cases of a general verdict, must have

been entered and have expired previous to the judgment) could

not have been so entered until on or after the first day of the

following term. Also in case of a nonsuit in vacation, judg-

ment could not, in any ease, have been signed until on or after

the first day of the term.

But now by the I W\ 4. sess. 2. c. 7- § 2- the judge who
tried the cause may, in case of a nonsuit, or of a verdict for

either party, certify under his hand, on the back of the record,

at any time before the end of the sittings or assizes, that, in

his opinion, execution ought to issue forthwith, or at some day

to be named in such certificate, and subject, or not, to any
condition or qualification ; and in case of a verdict for plaintiff)

then either for the whole, or for any part of the sum found by

sneh verdict; in all which cases a rule for judgment may be

given, costs taxed, and judgment signed forthwith, and execu-

tion may be issued forthwith, or afterwards, according to the

terms of such certificate, on any day in vacation or term ; and
the postea, with such certificate as a part thereof, shall and
may be entered of record as of the day on which the judgment
shall be signed, although the distringas juratores, or habeas

corpora juratarum, may not be returnable until after such day,

provided that the party entitled to such judgment may, if he
think fit, postpone the signing thereof. Sect, 3. enacts that the

judgment may be entered and recorded as the judgment of

the court, although the court may not be sitting on the day of

signing it ; and that every execution issued under the act shall

bear teste on the day it is issued. Sect. 4. provides tbat the

court may afterwards vacate such judgment, or stay or set

aside the execution, or arrest the judgment, or grant a new
trial, as justice may appear to require ; and thereupon the party

affected by such execution may be restored to all he has lost

thereby in the same way us on the reversal of a judgment by

writ of error, or otherwise, as the court may direct.

Also by the above statute, § 1. writs of inquiry may be made
returnable on any day in term or vacation, final judgment
signed, and execution issued forthwith, unless the sheriff or

other officer, before whom the same may be executed, shall

certify that judgment ought not to be signed until the de-

fendant has had an opportunity to apply to the court to set

aside the execution of such writ, or a judge shall stay proceed-

ings until a day named, provided in case the signing of judg-
ment be postponed by such certificate or order, or by the choice

of the plaintiff, or otherwise, the judgment shall be entered of

record as of the day of the return of such writ, unless the court

shall otherwise direct.

By one of the general rules of H. T. 2 W. 4. c. 67* after the

return of a wT rit of inquiry, judgment may be signed at the

expiration of four days from such return, and after a verdict or

nonsuit on the day after the appearance day of the return of

the distringas or habeas corpora, without any rule for

judgment.
By another rule of the same term, r. 75. it shall not be

necessary that any writ of execution should be signed : but no

such wT rit shall be sealed till the judgment paper, postea, or

inquisition, has been seen by the proper officer.

3. Jh/ whom, and how they shall he executed*—All judg-

ments of inferior courts in debt were formerly to be executed in

the peculiarjurisdictions where given, and could not be removed
to be executed by the superior courts. 6V0. Car. 34.

But by stat. 19 G. 3. c. 70. § 4. where final judgment shall

be obtained in any suit in any inferior court of record, any of

the courts at Westminster, on affidavit thereof, and that exe-

cution has issued against the defendant's person or effects, and
that they are not to be found within the jurisdiction of such

inferior court, may cause the record of the judgment to be

removed into such superior court, to issue execution thereon in

the same manner as in judgment obtained in the said superior
courts.

If a judgment given in another court be affirmed or reversed
for error in B. R,, because the proceedings in the court below
are entered upon record in the King's Bench, the party shall
have execution in that court. 5 Rep* 88. But where a writ
of error is brought in the Exchequer- Chamber, to reverse a
judgment in B. R , if thejudgment is affirmed there, yet that
court cannot make out execution upon the judgment affirmed •

but the record must be transmitted back to\he Court of King's
Bench, where execution must be done* 1 LilL 5i)5. See tit*

Error.

As an execution is an entire thing, he who begins must end
it ; a new sheriff may distrain an old one to sell the goods on
a distringas nuper vicecom' and to bring the money into court,

or sell and deliver the money to the new sheriff; and the autho-

rity of the old sheriff continues by virtue of the first writ, so

that when he hath seized, he is compellable to return the writ,

and liable to answer the value according to the return
; like-

wise by the seizure the property of the goods, &c. is divested

out of the defendant, and he is discharged, wherebv no fur-

ther remedy can be had against him. 1 Salk. 322 : 3 SalL

159-

A sheriff shall have his fees for executions upon a writ of

capias ad satisfaciendum for the whole debt upon a Jieri fac.

according to the sum levied ; and on an elegit it is held by

some, that he shall have fees according to what is levied, and

by others, for the whole debt recovered, because the plaint rtf

may keep the land till he is satisfied the entire debt.

1 Salic, 333. Where the sheriff hath a Jierifacias or ca. sa,

against a man, and before execution he pays him the money*

execution may not be done afterwards ; if it be, trespass or

false imprisonment lies. 5 Hep. 93 : 12 Car. B. R, See tit.

Sher\ff',

Tt is laid down as a general rule in our books, that the sheriff,

in executing any judicial writ, cannot break open the door of a

dwelling-house ; this privilege, which the law allows to a man's

habitation, arises from the great regard the law has to every

man's safety and quiet, and therefore protects them from the

inconveniences which must necessarily attend an unlimited

power in the sheriff and his officers in this respect; hence,

every man s house is called his castle. 5 Co. 91, &c : 3 Imt
162: Moor, 66"S : Yclv. 28: Cro. Eliz. 90S: Dalt. Shrr,

350.

Yet in favour of executions, which are the life of the law,

and especially in cases of great necessity, or where the safety of

the king and commonwealth are concerned, this general case

has the following exceptions:

1st- That whenever the process is at the suit of the king,

the sheriff or his officer may, after request to have the door

opened, and refusal, break and enter the house to do execution,

either on the party's goods, or take his body, as the case shall

be. 5 Co. Ql.b.

2dl\\ An outer door may be broken after demand made of

admission, in execution of a warrant of commitment from the

Speaker of the House of Commons of a member to the Tower

for a breach of privilege, this being process of contempt.

Burdett v. Ahhott, 14 East, 1 : 4 Taunt. 401.

3dly. So in a writ of seisin or haherc facias possessionem in

ejectment, the sheriff may justify breaking open the door if

denied entrance by the tenant; for the end of the writ heing

to give the party full and actual possession, consequently the

sheriff must have all power necessary for this end: besides, m
this case, the law does not, after the judgment, look upon the

house as belonging to the tenant, but to him who has recovered.

5 Co. 91.

4thly. Also this privilege of a man's house relates only W

such execution as affects himself; and therefore if aJterifaciat

be directed to the sheriff to levy the goods of A., and it happen*

that A.'s goods are in the house of 13., if after request made by
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the sheriff to B. to deliver these goods* he refuses* the sheriff

may well justify the breaking and entering his house. 5 Co.

93. a.: 1 JS&d. 186,

5thly. It hath been adjudged that the sheriff, on a ^fieri

facias, may break open the door of a barn, standing at a

distance from the dwelling-house, without requesting the
owner to open the door ; in the same manner as he may enter
a close, &c. 1 Sid. 186:1 Keb. 698. S. C.

6thly. So on a fieri facias, when a sheriff or his officers are
once in the house, they may break open any chamber-door or

trunks for the completing execution. 2 Show. 87*

Tthly. So if the sheriffs bailiffs enter the house, the door
being open* and the owner locks them in, the sheriff may
justify breaking open the door for the setting at liberty the
Imiliffs ; for if, in this case, he were obliged to stay till he could
procure a famine replegiandoj it might be highly inconvenient*1

al*o it seems that, in this case* the locking in the bailiffs is

such a disturbance to the execution, that the court will grant
an attachment for it. Palm, 52: Cro* Jac* p. 555. & C.

:

2 RoL Rep* 132. &.&
In execution of criminal process against a party guilty of a

misdemeanor, a demand must be made before an outer door
can be broken. Query, whether this is necessary in case of
felony ? Ijut nock v. Brown, 2 Barn. 0/ A. 5<)2.

If the sheriff, in executing a writ, breaks open a door,

where he has no authority for so doing by law, yet the execu-
tion is good, and the party has no other remedy but an action

of trespass against the sheriff. 5 Co. [)3. a*

A sheriff' finding the doors open may enter a house to search

for the body of a debtor, under a writ of cap. ad satis. 4 IV* P.
Taunt. 619* And he may break inner doors of the defendant's
house if the defendant is there, and as it seems on reasonable
suspicion that he is there. $ Bos. Pull. 223* But he cannot
on mere suspicion justify breaking the doors of the house of a
stranger under civil process. 6 Taunt 21-6 : 2 Mas. 207

.

If the sheriff refuses to execute any judicial writ, this is a
contempt to the court, for which an attachment will be granted.
1 Salk.

So if he, executes the writ, and makes a false return, the
party injured mar have an action on the case against him.
] Salk.^323.

Although a sheriff make a warrant and seizure of goods
under aJi. fa. last delivered to him, yet the plaintiff in afi.fa.
first delivered to the sheriff is entitled to be first satisfied out

of the fruits of that seizure. And if a second Ji.fa. he deli-

vered to a sheriff after he has the defendant's goods in posses-

sion under the priorJl.ja. of another, the goods are bound by
the second execution, subject to the first execution, from the
date of the delivery of the last writ to the sheriff; and that

without warrant on the second writ, or further seizure. Jones
v. Aihcrton, ? W. P. Taunt. 56.

4. How (he
if
arc to be released and discharged.— By u release

of all miU execution is gone ; for no one can have execution
without prayer and suit, but the king only, in whose case the
judges ought to award execution e$ officio, without any suit

:

and a release of all executions bars the king. By release of
all debts or duties, the defendant is discharged of the execution,

because the debt or duty on which it is founded is discharged:

but if the body of a man be taken in execution, and the plain-

tiff release all actions, yet he shall remain in execution. Co.

Lit. 2<)\. If a judgment is given in action of debt, and the

defendant taken in execution, the plaintiff relcaseth the judg-
ment, the body shall he discharged of the execution. And if

the plaintiff after judgment relcaseth all demands, the execu-

tion is discharged. Ibid* Where one is in execution at my
suit, and 1 bid the sheriff let him go ; this is a good discharge

and release both to the party and sheriff. Poph. 207

.

A defendant cannot be taken in execution twice on the same
judgment, though he were discharged the first time by the
plaintiff's consent, upon an express undertaking that he should
be liable to be taken in execution again if he failed to comply

with the terms agreed on, which lie did. Blackburn v. Slu-
part, 2 East's Rep. 243. See tit. Debtors.

But if the plaintiff make a relea.se to the defendant being in
execution, or other act amounting to a discharge ; it will not be
a discharge ipsofacto, but by this means he may have the same.
5 Rep. 86 : Dt/er, 1 52.

If one of two defendants taken on a joint ca. sa. be dis-
charged under an insolvent act, that will not operate as a
discharge of the other. 5 East's Rep. 1 47,
A defendant superseded for not being charged in execution

within two terms after judgment, cannot be again arrested
and taken in execution upon the same judgment. Aider if

superseded for want of proceeding in time before judgment.
7 East's Rep. 330.

The court will not stay judgment and execution on a sum-
mary application, because the plaintiffs after verdict became
alien enemies. <) East's Rep. 324.

By stat. 48 G. 3, c. 123. persons having lain in prison for a
year in execution on the judgment of any court whatever,
whether of record or not, for any debt or damages not exceeding
20L, may be discharged on application to the courts at West-
minster in term time; their future estate remaining liable.

A plaintiff who has lain in prison more than a year under an
execution for the costs of a nonsuit, not amounting to 20/., 13

entitled to his discharge under the above act. Iloi/tance v«

Hauling, Tenn Rep. K. B. Mic. 55 G. 3. 282.
If a creditor pay a defendant in custody any part of his

weekly allowance in a spurious or foreign coin {e. g. French),
he is entitled to his discharge. And a turnkey cannot by his

acceptance of such spurious coin bind a prisoner. 7 Taunt. 7.

See further, tit. Jnwit cut Debtors,

I V, 1 . To what fhne Executions shall relate, so as to avoid
Alienation.— Writs of execution bind the property of goods only
from the time of the deliver!/ of the writs to the sheriff; who,
upon receipt thereof, indorses the day of the month when
received : but land is bound from the day of the judgment,
Stat. 29 Car. 2. c. 3 : Cro. Car* 149. But" the judgment must
be docketed according to the directions of stat. 4- and 5 H\ $ Mm

e. 20. by which, for the greater security of purchasers, it is

enacted, that no judgment not d( cketed, and entered shall affect

any lands or tenements as to purchasers or mortgagees, or have
any preference against heirs, executors, or administrators, in
their administration of their ancestors, testators, or intestate's

estates. By one of the general rules of H. T. 4 W, 4. made
in pursuance of 3 and 4 W . 4. c. 42. all judgments, whether
interlocutory or final, shall he entered of record of the dav of
the month and year, whether in term or vacation when signed,
and shall not have relation to any other day. Provided that
it shall be competent for the court or a judge to order a
judgment to be entered nunc pro tunc* See further, tit.

Judgment,
The plaintiff takes out execution by fieri facias against the

defendant ; all the goods and chattels that he had at the time
of the execution will be liable to it: and where debt or da-
mages arc recovered, the plaintiff shall have execution of any
land the defendant had at the time of thejudgment ; not of the
lands he had the day when the first writ was purchased. RoL
Ab. 8 00. By stat. 29 Car. 2. c* 3, sheriffs may deliver in
execution all lands whereof others shall be seised in trust for
him against whom execution is had 011 a judgment, Kc. ; hut
such only as are so held at the time of the execution of the writ,
for it does not relate back to the judgment. Com. Rep. 22(k
The sale of goods for a valuable consideration, after judg-

ment, and before execution is awarded, is good. And if judg-
ment be given against a lessee for years, and afterwards he
selleth the term before execution, the term assigned bond Jidc
is not liable ; also if he assign it by fraud, and the assignee
sells it to another for a valuable consideration, it is not liable

to execution in the hands of the second assignee. Cwdb* l6l :

2 Nels. Abr. 7S3, If a person has a bill of sale of any gqodj
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in nature of a security for money, he shall be preferred for his

debt to one who hath obtained a judgment against the debtor

before those goods are sold ; for, till execution lodged in the

Sheriff's hands, a man is owner of his goods, and may dispose

of them as he thinks fit, and they are not hound by the judg-

ment. Preced. Ch. 2S6. But where a man generally keeps

possession of goods after side, it will make the same void

against others, by the statute of fraudulent conveyances. And

where, on an execution, the owner of the goods, by agreement,

was to have the possession of them upon certain terms ; after-

wards another got judgment against the same person, and

took those goods in execution: it was adjudged they were

liable, and that the first execution was by fraud, and void

against any subsequent creditor; because there was no change

of the possession, and so no alteration of property. Ibid. 287-

See tit. Fraud,

A fieri facias being executed fraudulently, a fierifacias at

the suit of another person afterwards shall stand good, and be

preferred ; and on trial, it is a matter proper to be left to a

jury, 1 JVils. 44.

Where two writs of . fieri facias against the same defendant

are delivered to the sheriff on different days, and no sale is

actually made of the defendant's goods, the first execution

must have the priority, even though the seizure was first made

under the subsequent execution. 1 Term Hep. 7~9- Kut

where the sheriff has given a bill of sale to the person claim-

ing under the second execution, this entitles the latter to secure

his debt, and the sheriff is liable to the plaintiff who delivered

the first writ. Ibid. 731.

Execution may be made of lands that the defendant hath

by purchase after judgment ; although he sell the same before

execution. Roll. 892.

By the Bankrupt Act 6 G. 4. c. 1 6\ § 81. executions levied

two calendar months previous to a commission of a bankrupt

being sued out are valid, notwithstanding a prior act of bank-

ruptcy, provided the parties at whose suit they are levied had

no notice of such act of bankruptcy.

By § 108. ff no creditor having security for his debt, or hav-

ing made any attachment in London or in any other place

by virtue of any custom there used of the goods and chattels

of the bankrupt, shall receive upon any such security or attach-

ment more than a rateable part of such debt, except in respect

of any execution or extent served and levied by seizure upon
or any mortgage of, or lien upon any part of the property of

such bankrupt before the bankruptcy; provided that no credi-

tor, though for a valuable consideration, who shall sue out

execution upon any judgment obtained by default, confession,

or nil dicit, shall avail himself of such execution to the preju-

dice of other fair creditors, but shall be paid ratcably with such

creditors." For decisions upon the former part of this clause

see 5 B. $ C. $92 r 6 B. $ C. 479 : 8 B. # C. lu'O, 444.

722.

The latter portion has been materially altered by the 1 W.
4, c. 7.§ 7« which enacts that no judgment signed, or execution

issued on a cognovit actionem, signed after declaration bled or

delivered, or judgment by default, confession, or nil dicit t in

any action commenced adversely, and not by collusion for the

purpose of fraudulent preference, shall be within the (> G. 4.

c. 16. § 108. Judgments, or executions on warrants of attor-

ney, or cognovits, &c. where the action is not commenced
adversely, are still within its operation. 4 B. Ad. 87.

The stat. 8 Anne, e. 14. directs that where there is an exe-

cution against goods or chattels, of a tenant for life, or years,

the plaintiff' before removal of the goods by the execution is

to pay the landlord the rent of the land, &c, so as there be not

above a year due ; and if more be due, paying a year's rent,

the plaintiff may proceed in his execution, and the sheriff" shall

levy the rent paid, as well as the execution money.
But a ground-landlord cannot come in for a year's rent in

the case of an execution against an under lessee; for the sta-

tute only extends to the immediate landlord. Sir. 787. And

the landlord must give the sheriff notice, or he is not bound.
1 Sir. 97: vide 2 JVils. 140.

But if a sheriff knowing that rent is due to the landlord

proceeds to sell the tenant's goods under a f. fa. without

retaining the year's rent, he is liable to the landlord for it under
this statute, although no specific notice has been given him bv

the landlord that such rent is due to him. 3 B. $.4,645
See also 2 B. # B 67. S. C. : 4 Moore, 473.

And where under this statute the sheriff had retained the

year's rent, the court on motion ordered such rent to be paid

to the landlord, though notice was not given to the sheriff

until after the removal of the goods from the premises, 3 B.

$ A, 44-0. See 5 B. § A. 88 : 6 Price, in : 7 Price, 56U
A claim on the part of the landlord may be supported for

beforehand rent,, or rent stipulated to be paid in advance^ as

being rent due under the statute at the time of the seizure*

7 Price, 67O.

But the landlord of premises on which goods have been

seized under an extent in aid is not entitled under this statute

to call on the sheriff to pay a year's rent due before the teste of

the writ. 2 Price, 17-

By the 11 G. 4. and 1 W. 4. c. 1 1 . the provisions of the above

act are extended to cases of goods attached by writs of jwieper

radios, or writs of extract thereon, issuing out of the courts

in the county of Durham.
2. Of the Kings Prerogative in respect of Executions.—The

king, by his prerogative, may have execution of the body, lands,

or goods of his debtor, at his election* Ilob. tiO: 2 Inst. IQ:

2 Bol. Ab. 472.

As to the king's execution of goods, the same relates to the

time of the awarding thereof, which is the teste of the writ, as

it was in the case of a common person at law ; fur though by

the 29 Car. 2. c. 3. no execution shall bind the property of

goods, hut from the time of the delivery of the writ te the she-

riff
j
yet as this act does not extend to the king, an extent of a

later teste supersedes an execution of the goods by a former

writ ; because by the king's prerogative at common law, if

there had been an execution at the subject's suit and afterwards

an extent, the execution was superseded till the extent was

executed, because the public ought to be preferred to private

property. 2 New Ahr. 865.

If the kings debt be prior on record, it hinds the lands of

the debtor, into whose hands soever they come, because it is in

the nature of an original charge upon the land itself, and

therefore must subject every body that claims under it ;
but

if the lands were aliened in whole, or in part, as by granting

a jointure before the debt contracted, such alienee claims

prior to the charge, and in such case the land is not subject

See 2 Rol Ab. 156, 157: Moore, 126: 3 Leon. 230, 240;

4 Leon. 10,

Execution for the king's debt, or prerogative execution* «

always preferred before any other executions, 7 Rep- 20*

And 'if a defendant is taken by capias ad satisfaciendum, and

before the return thereof, a prerogative writ issues from the

Exchequer, for the debt of the king, tested a day before be

was taken, here he shall be held in execution for the kings

debt and that of the subject. Jhjer, 197. Lands cntadedm

the hands of the issue in tail, when subject to thekmgs ex-

tent, and where not, see 7 Rep. 2L See also this Diet tits.

King, Extent.

Process sued out by the crown against a defendant to re-

cover penalties, upon' which judgment for the crown is after*

wards obtained, entitles the king's execution to have priority

within 33 Hen. 8. c. 39- § 74. before the execution of a subject,

whose execution had issued and been commenced on a mo-

ment recovered against the same defendant prior to the king*

judgment, but subsequent to the commencement of the kings

process : the king's writ of execution having been deUveredto

the sheriff before the actual sale of the defendant's goods untter

the plaintiff's execution. Butter v. Butler, 1 Last, M*>

Alt. Gen. v. Aldersey, Mich. 1786. S. P. ti>
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V. I. Of the Parifs Remedy agaht.il irregular Executions.—
A defendant cannot plead to any writ of execution (though
he may in bar of execution to a scirefacias brought) ; but "if

he hath any matter after judgment' to discharge him of the
execution, he is to have audita querela. Co. LiL 290. Or,
move the court for relief, which is now the usual method.

If the writ of execution be irregular, the defendant may
move the court to set it aside (I Bing. 17 1- 1JK>.) and discharge
him out of custody if taken on a ca. sa. &c, ; or that the
goods or money levied on ^ Ji. fa., &c, may be restored to him.
But the plaintiff' is only bound to repay the sum which has
been properly paid by the defendant, 2 2>. P. C. 33. A third
person whose goods are taken under a Ji. fa. may also move
the court to have them restored. But if the right be not
clear, the court will leave him to his action against the sheriff:
or they will sometimes direct an issue for trying it, and retain
the money in court to abide the event On setting aside a
judgment and execution for irregularity, the court will restrain
the defendant from bringing an action of trespass, unless a
strong case for damages is shown. 1 Chit. Rep. 134.
Where the plaintiff has execution, and the money is levied

and paid, and the judgment afterwards reversed/ the party
shall have restitution without a scire facias; because it appears
oti the record that the money is paid, and there is a certainty
of what was lost; otherwise, where it was levied, but not
paid ; for then there must be a scu fa. suggesting the matter
of fact, viz. the sum levied, &c. If the judgment be set aside
after execution for irregularity, there needs no scL fa. for
restitution

; but if it be not made, an attachment shall be
granted upon the rule for a contempt, 2 Salk. 588 : Tidd's
Pracf.

An execution sued out against the goods of a defendant was
set aside, the defendant having been, pending the action, dis-
charged under the Insolvent Debtors Act; and the proceeding
being considered reprehensible, costs were iriven. 8 Price
607.

2. Ofthe Offence of obstructing Executions.—There were
anciently castles, fortresses, and liberties, where they resisted
the sheriff in executing the king's writs, which creating great
inconvenience, the statute of Westm. 2. c. 3Q. (13 Ed. li) hin-
dered the sheriff from returning rescuers to the kings writ of
execution, and directed him to take the jwsse comilalus. See
the staL and 2 New Abr. 368.
The judges construed the words of the statute to extend

only to executions, and not to writs on mesne process ; that
the sheriff was not obliged to carry the posse com itatus where I execution in the

margin, which is left with the sheriff; the sheriff, on receipt of
this warrant, is to do execution within a convenient time
which 111 the country is left at large : in London, the recorder
after reporting to the king in person the ease of the several
prisoners, and receiving his royal pleasure that the law must
take its course, issues his warrant to the sheriffs, directing
them to do execution at the day and place assigned. See %
State Trials, 332 : Fast. 43: 4 Comm. m$.

In the case of Ferrers, it was resolved, by all the judges,
that it a peer convicted of murder before the lords in parlia-
ment, and the day appointed by them for execution pursuant
to the statute should elapse before such execution or decree, a
new time may be appointed for the execution, either by the
high court of parliament before which such peer shalfhave
been attainted, or by K, ji., the parliament not sitting, the re-
cord of attainder Wing properly removed into that court.
Fast. C. L. 140.

And the Court of K, B. may command execution to be done
in all cases without any other writ or warrant but an award of
the court upon the judgment. 2 Hates Hist. 40<),

It is held by Coke (3 Inst. 52.) and Hale (2 H. P. C. 272.
412.) that even the king cannot change the punishment of the
law, by altering hanging (or burning when used) into be-
heading

; though, when beheading is part of the sentence, the
king may remit the rest. And notwithstanding some examples
to the contrary, Coke maintains that jitdicandu in est iegibus noiv
exemphs. But others have thought, and more justly, that this
prerogative being founded in mercy, and immemoriaily exer-
cised by the crown, is part of the common law. Fost. 270-
F. A7

. B. 244. b. : J 9 Rym. Feed. 284. For hitherto, in every
instance, all these exchanges have been far more merciful
kinds of death; and how far this may also fall within the
king s power of granting conditional pardons (viz. by remitting
a severer kind of death, on condition that the criminal submits
to a milder), is a matter that may bear consideration. 4 Comm.
404. There are ancient precedents wherein men condemned
to be hanged for felony have been beheaded by force of a spe-
cial warrant from the king. Brad. 104: Slaundf 13.

Subsequent justices have no power by the stat. I Ed. 6. c. 7.
to award execution of persons condemned bv former judges;
but if judgment has not been passed on the offenders, the
other justices may give judgment, and award execution, &c\
2 Hawk. P. C. Execution ought to be in the same county
where the criminal was tried and convicted ; except the record
of the attainder be removed into B. 11., which mav award

the man was bailable, for they did not presume that in such
eases the king's writ would be disobeyed. 2 New Abr. 3i)H.

The original of commitment for contempts seems to be de-
rived from this statute ; for since the sheriff was to commit
those who resisted the process, the judges who awarded such
process must have the same authority to vindicate it ; hence,
if any one offers any contempt to his process, either by word
or deed, he is subject to imprisonment during pleasure, viz.

from whence they shall not be delivered without the kings special
commandment. 2 New Abr. 36*8. See tits. Debt, Error.

See further, as to Executions in civil cases, Com. Din. •*

Bac. Ah. by Gwillim and Dodd, that title, &c.

Execution op Criminals, must in all cases, as well capi-
tal as otherwise, be performed by the sheriff or his deputy

;

whose warrant for so doing was anciently by precept under
the hand and seal of the judge, as is still practised in the
court of the lord high steward upon the execution of a peer.
2 Hale, 409: Co. P. c. 31. Though in the court of the peers in
parliament it is done by writ from the king ; afterwards it was
established, that in case of life, before justices of gaol delivery
or commissioners of oyer and terminer, the judges may com-
mand execution to be done without any writ. Finch, 47s.
And now the usage is for the judge to sign the calendar, a list
of all the prisoners' names, with the separate judgments in the

VOIr, U

county where it sits. 3 Inst. 31. 211. 217 *

a Hawk. P. C. c . 51. § 2.

If, upon a record removed, an outlawed person confess him-
self to be the same person, execution shall be had ; but if he
deny it, and the king's attorney confesses he is not, he shall
be discharged; though if the attornev-general take issue upon
it, the same shall be tried. 2 Hale's Hist. P. C. 402. 463,
If a person, when attainted, stands mute to a demand why
execution shall not go against him, the ordinary execution
sha 1 be awarded. 2 Hawk. P. C\ In case a man condemned
to die, come to life after he is hanged, as the judgment is not
executed till lie is dead, he must be hung again. Finch 380-
2 Hal. P. C. 415: 2 Hawk. P. C : 4 Comm. 406. And so
was the law of old ; for if a criminal thus escaped and fled to a
sanctuary, he was not permitted to abjure the realm. Fitz. Ab.
tit. Coroner, 335.

It was determined by the twelve judges, Mick. JO G. 3.
that, except in the case of murder, the time and place of execu-
tion are by law a part of the judgment. 4 Bl. Com. 404. And
see now as to murder, 9 G. 4. c. 31. and 2 and 3 W. 4. post.
The body of a traitor or felon is forfeited to the king by the

execution
; and he may dispose of it as he pleases. The exe-

cution of persons under the age of discretion is usually respited,
in order to obtain a pardon. I Hawk. P. C. c. 1. § H.
By 9 G. 4. c. 31. § 34. persons convicted of murder shall be

executed the day next but one after that on which sentence
3 R
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is passed, unless that happen to be Sunday, and in that case

on the Monday following, and the body be dissected or hung

in chains and sentence shall be pronounced immediately after

conviction, unless the court see reasonable cause for postponing

it and such sentence shall express not only the usual judg-

ment of death, but also the time appointed for the execution

thereof and that the body shall be dissected or hung in chains,

but the court or judge after sentence may stay the execution.

Bv § % offences, which before the act would have amounted

to petit treason, ehall be deemed murder only, and be dealt

With, indicted, tried, and punished, as cases of murder, fcee

further, this Diet. tit. Felony, Homicide, Treason

By the Anatomy Act, 2 and 3 W. 4. c. 75. § 16. so much of

the above statute as orders the bodies of persons convicted ot

murder to be dissected, is repealed, and it is enacted that in

every case of conviction for murder the court shall direct the

prisoner either to be hung in chains, or to be buried within the

prison where he is confined ; and that the sentence pronounced

shall express whichever of the two the court shall order.

Since the passing of the latter act the bodies of several cul-

prits convicted of atrocious murders have been hung in chains

;

but the exhibition has become so repugnant to the feelings of

the people, that it is not probable it will be repeated.

To enable the crown to extend its clemency to criminals

in Scotland, it is provided by stat. UG.l.c g&
. § 10. that

where the punishment is either capital or consists m dismem-

bering it shall not be inflicted in places south of the Forth, in

less than 30 days, and north of the Forth, in less than 40

days, after judgment.

Execution may be avoided by a reprieve or a pardon, whereof

the former is only temporary, the latter (as to which, see this

Diet. tit. Pardon) is permanent.

A Ueprievk, from repreudrc to take back, or more imme-

diately from the participle repris,] is the withdrawing of a

sentence for an interval of time, whereby the execution is

suspended. This may be ex arhitrio judicis, either before or

after judgment; as where the judge is not satisfied with the

verdict, or the evidence is suspicious, or the indictment is in-

sufficient j or sometimes, if it be a small felony, or any favourable

circumstances appear in the criminal's character, in order to

Lave room to applv to the crown for either an absolute or con-

ditional pardon.
" These arbitrary reprieves may be granted

or taken off by the justices of gaol delivery, although their

session be finished, and their commissions expired ; but this

rather by common usage than of strict right. 2 HaL P. C. 412.

Every judge who has power to order execution has power

to grant a reprieve ; and execution is often stayed on condi-

tion of transportation. See stat. S G. 3. c. 15. for a power

"iven to judges of assise to reprieve for the purpose of obtain-

ing a conditional pardon. And, as already stated, by the

9 G. 4. c. 31. § 31% the court or judge after sentence may

stay "the execution. See also this Diet. tits. Transportation,

FeUmy> Clergy* % Hawk. P. G\ c. 51. But no prisoner con-

victed of a capital felony at the sessions at the Old Bailey for

London and Middlesex/&c, ought to be reprieved but in open

sessions; and reprieves are not be granted otherwise but by

the king's express warrant. Kel. 4.

Reprieves may also be ex necessitate legis.

If a woman quick with child be condemned either for trea-

son or felony, she may allege her being with child in order to

get the execution respited ; and thereupon the sheriff or mar-

shal shall be commanded to take her into a private room, and

to impanel a jury of matrons to try and examine whether she

be quick with child or not ; and if they find her quick with

child, the execution shall be respited till her delivery* But it

is agreed, that a woman cannot demand such respite of execu-

tion by reason of her being quick with child more than once
;

and that she can neither save herself by this means from plead-

ing upon her arraignment, nor from having judgment pro-

nounced against her upon her conviction. Also it is said, both

by Staundford and Cuke, that a woman can have no advantage

from being found wTith child, unless she be also found quick

with child. 2 Hawk. P. C. c. 51, % f), 10.

Another cause of regular reprieve is if the offender become

non compos between the judgment and the award of execution.

1 HaL P. C. 370. For regularly, though a man be compos

when he commits a capital crime, yet if he becomes non compos

after, he shall not be indicted ; if after indictment, he shall

not he convicted; if after conviction, he shall not receive

judgment ; if after judgment, he shall not be ordered for exe-

cution: for the law knows not but he might have offered

some reason, if in his senses, to have stayed these respective

proceedings. It is, therefore, an invariable rule, when any

time intervenes between the attainder and the award of exe-

cution, to demand of the prisoner what he hath to allege why

execution should not be awarded against him , and if he appears

to be insane, the judge, in his discretion, may and ought to

reprieve him.

By 39 and 40 G. 3. c. 94. in all cases where it shall be given

in evidence on the trial of any person tried for treason, mur-

der, or felony, that such person was ins&ne at the time of com-

mitting the' offence, if the jury find that such person MB

insane^at the time of committing the offence, the court shall

order such person into strict custody till his majesty's pleasure

shall be known.
[

The party may also plead in bar of execution ; which plea

mav be either pregnancy (of which above), the king's pardon,

an 'act of grace (see tit. Pardon) ; or, lastly, diversity of per-

son, x iz. that he is not the same that was attainted, and the

like' In this last case a jury shall be impannelled to try this

collateral issue, namely/the identity of his person, and not

whether guilty or innocent, for that has been decided before

;

and in these collateral issues the trial shall be instantur, and no

time allowed the prisoner to make his defence, or produce Ins

witnesses, unless he will make oath that he is not the person

attainted. 1 Sid. 72 : Fast. 42. Neither shall any peremp-

tory challenges of the jury be allowed the prisoner; though

formerly such challenges were held to be allowable whenever

a mail's life was in question. 1 Lev. hi :
Fost. 42. 4=b:

Staundf. P. a 163 : Co. LiL 157 ! Hal Sum. Sty*

Executions facienda, is a writ commanding execution ot

a judgment, and diversely used. Peg. Orig.

Executions facienda in Withebnamium. i>ee tit.

Replevin. . , .

Executione JcJDicu, is a writ directed to the judge ot an

inferior court to do execution upon a judgment therein, or to

return some reasonable cause wherefore he delays tbe«W*

tion. F. N. B. 20. If execution be not done on the first

writ, an alia* shall issue, and a pluries with this clause, id

causam nobis significes, quare, &c. And if upon tins wni exe-

cution is not done, or some reasonable cause returned \\hjv.

is delayed, the party shall have an attachment against him who

ouffht to have done the execution, returnable in B. K. or u *

New Nat. Br. 43. If the judgment be in a court of wentd,

this writ shall be directed to thejustices of the court wacre we

judgment was riven, and not unto the officer of the court; wr

if the officer will not execute the writs directed unto nun, nor

return them as he ouffht, the judges of the court may amerce

him* New Nat. B. R. 43. See Execution, 111. 3. ana

slat. 19 G. 3. c. 70. there mentioned.

One mav have a writ de executione judicn out of wetnw

eery to execute a judgment in an inferior court, ^W
writ of error be brought to remove the record, and re

judgment ; if he that brings the writ of error do not take re*

to have the record transcribed, and the writ of error returnee

up in due time. 1 LiL Abr. 5(52,

EXECUTIVE POWER. The supreme ezecumejjw

of these kingdoms is vested, by our laws, ma single
:

j* >

the king or queen, for the time being. 1 Cam* *90'

^
See tit. King.

. , _ „..

EXECUTOR, Lai.] One appointed by a man s UK

and testament to perform or execute the contents tnenw



the testator's decease ; and to have the disposing of all the

testator's substance, according to the tenor of the will : he

answers to the h&res designatus, or tcstamentarius in the

err it law, as to debts, goods, and chattels of his testator.

7'erms de Ley*

The rights, powers, and duties of EXECUTORS and
ADMINISTRATORS, being in many respects similar, and
the several determinations in the books being generally appli-

cable to both, it seems most methodical and useful to consider

them together ; for which purpose reference is made from tit.

• Administrator to this place. The present summary is founded

on the Commentaries, having various points and heads from
other sources interwoven with that excellent ground-work.

See 2 Comm. c. 32.

1 . 1 . Of the Appointment of Administrators in Cases of
Intestacy. 2. How Administrations may he revoked.

II. Ofthe Appointment of Executors, and particular Ad-
ministrators; and see IF*

III. Of Administrations to next of Kin, or on Failure of
them ; and see V. 8.

IV, Of the Distinction in Interest between Executors and
Administrators.

Vm Of the Rights, Power, and Duty, of Executors and Ad-
ministrators* 1. Of Executor de son tort. 2. Of
burying the Deceased. 3. Proving the Will.

4. Making Inventory* 5* Collecting the Goods,
6. Paying the Debts in due Order of Priority.

7. Paying Legacies ; and see title Legacy. 8, Dis-
tribution of the Residue, to the Executor himself
or next of Kin ; and herein, Q* Of the Customs

ofLondon and York, as to Intestates.

VX L Of Actions and Suits by and against Executors and
Administrators, and herein of devastavit*

2. Of costs.

I. 1- Of the Appointment of Administrators in Cases of Zff-

testacy*— In case a person makes no disposition of his effects by
will, he is said to die intestate; and in such cases it is said,

that by the old law the king was entitled to seize upon his

goods, as the general trustee of the kingdom. 9 Rep* 38. 6.

This prerogative the king continued to exercise for some time,

by his own ministers of justice; and probably in the county-

court, where matters of all kinds were determined ; and it was
granted as a franchise to many lords of manors and others,

who have to this day a prescriptive right to grant administra-

tion to their intestate tenants and suitors, in their own courts

baron, and other courts, or to have their wills there proved, in

case they make any. 9 Rep* 31* Afterwards the crown, in

favour of the church, invested the prelates with this branch of

the prerogative ; and then the ordinary might seize the goods,

and keep them without wasting ; and also might give, alien,

or sell them at his will, and dispose of the money in pios usiis j

being thus, probably, merely the king's almoner in his diocese.

Finch Law, 173, 17+: Ptomd. 277*

As the ordinary had thus the disposition of intestates' effects,

the probate of wills, of course, followed ; for it was thought

just and natural that the will of the deceased should be proved

to the satisfaction of the prelate, whose right of distributing

his goods was superseded thereby.

By degrees, through an abuse of this power of the ordinary,

often complained of before it was redressed, the Popish clergy

secured the intestate's estate to themselves, without paying

even his lawful debts ; for which reason it was enacted by

stat, Westm* 2. (13 Ed. 1. A* D. 1285) c. 1<). that the ordinary

shall be bound to pay the debts of the intestate, so far as his

goods will extend, in the same manner as executors were
bound in case of a wilL But still the residue remained in the

hands of the ordinary ; and the continued abuse of this power
at length produced'the stat. 31 Ed. 3. c. 11. (A. D. 1357),

which provides that in case of intestacy, the ordinary shall

depute the nearest and most lawful friends of the deceased to
administer his goods, which administrators are put upon the
same footing, with regard to suits, and to accounting, as exe-
cutors. The next and most lawful friend is interpreted to be
the next oj blood, who is under no legal disabilities. <) Hep.
3p, The stat. 21 H. 8. c* 5* enlarges the power of the eccle-
siastical judge a little more ; permitting him to grant adminis-
tration either to the widow or the next of kin, or to both of
them, at his discretion ; and where two or more persons are in
the same degree of kindred, gives the ordinary his election to
accept which he pleases. 1 Sid. 179: Raym* 93: l Show*
351: 1 Salt, 36.

On this footing now stands the general law relative to the
appointment of administrators. Who are the next of blood, or,

as it is usually called, next of kin, is stated post, III. and V. 8.

2. How Adm't7iistrations may be revoked.—The ordinary
ought not to repeal letters of administration which lie hath
duly granted ; but if they are granted to such persons who
ought not by law to have them, he may revoke them, 1 Lil*

38* For just cause they may be revoked,—as where a person is

a lunatic, &c. And if granted where not gran table, they may
be repealed by the delegates. 1 Lev* 157. 186. If adminis-
tration is granted, and afterwards a will is produced and proved,
the administration shall be revoked; and all acts done by I he
administrator are void. 2 Rol. Ah* 907. If a citation is

granted against a stranger administrator, and his administra-
tion is revoked by sentence, yet all acts done by him bona fide
as administrator are good till the revocation, the administra-
tion being only voidable. 6* Rep. 18; 8 Rep* 135, But if

there is any fraud, a creditor may have relief upon the stat.

13 Eliz. c* 5. And when the first administration is merely void,
as granted by a wrong person, &c. it is otherwise: so when
there is an appeal from the grant of the administration, to sus-
pend the former decree. 5 Rep* 30. Administration was
granted to J. S,, and he released all actions, and afterwards the
adjninislration was revoked, and declared void : this release was
held good. 1 Brotvnl. 51. Qu, If it had been without consi-
deration ? If an administrator gives goods away, and then
administration is revoked or repealed, 'tis said the gift is good

;

except by covin, when it shall be void only against a creditor
by statute : and where the administrator, after many goods
administered, had his administration revoked, and it was com-
mitted to B., who sued the first administrator for goods unduly
administered, it was held that there was no remedy but in
Chancery- 6 Rep* 19 : Clayt* 44 : 4 Skep. Ab. 89. See Hob.
266. But in such a case as this it seems that the second ad-
ministrator might maintain an action at law against the first,

for money had and received, &c, or trover for any goods re-
maining in his possession, or by him converted, and not duly
administered.

In 2 Leon* 155* it is said, where the first administration is

void, the administrator who, under that administration, takes
the goods, is a trespasser. Letters of administration obtained
by fraud are void. 3 Rep* 78: 6 Rep. 18, 19 : 8 Ren* 143.

See the several cases on this part of the subject collected in
1 Com* Dig. tit. Administrator (B* S.) ; the result of which
(as given in 4 Burn's Ecclesiastical Law, 236.) is, that an
administration may be repealed, although not arbitrarily, yet
where there shall be a just cause for so doing; of which the
temporal courts are to judge.

II. Of the Appointment of Execviors, and particular Admi-
nistrators*—All persons are capable of being executors
that are capable of making wills, and many others besides ; as
femes coverts and infants : nay, even infants unborn, or in
ventre ses meres, may be made executors. West. Sumb. p* 1

§ 635*
1

A mayor and commonalty may be made executors, 1 Rol.
Ah. 915. And if the king is made executor, he appoints
others to take the execution of the will upon them, and to take
account. 5 Rep* 29,

3 R 2
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It seems agreed, that/ by our law, an alien, or one born out

of the allegiance of our king, may be an executor or adminis-

trator ; also it hath been adjudged, that such a one shall have

administration of leases as well as personal things, because he

hath them in aider droit, and not to his own use. Off. of

Ex. 17-

Formerly an excommunicated person could not be an exe-

cutor or administrator \ for by the excommunication he was

excluded from the bodv of the church, and was incapable to

lav out the goods of the deceased to pious uses. Co. lSjfJ

Stvinb. 349: Godotph. 85. But now by 53 G. 3. c. 127- he is

relieved from all civil disabilities.

By 9 and 10 W. 3. 32. persons denying the Trinity, or

asserting there are more Gods than one, or denying the Christ-

ian religion to be true or the Holy Scriptures, shall for the

second offence be disabled from being executors. But this

statute is repealed as far as denying the Trinity by 53 G. 3.

c. lfiO.

Idiots and lunatics arc incapable of becoming executors or

administrators, Bac. Ab. Executors, (A) 5, Therefore it has

been agreed, that if an executor become nan campus, the Spiri-

tual Court may commit administration to another- J Salk. 36,

A man may appoint two or more persons to he joint executors,

and they are accounted in law but as one person. See post,

V. 3. 5.—Such joint executors shall not he charged by the

acts of their companions, any further than for effects actually

come to their hands. Moor, 620: Cro* Eliz. 318: 2 Leon.

209. But if two or more executors join in a receipt (in

writing), and one of them only actually receives the money,

each is liable for the whole, as to creditors at law, but not as to

legatees, or next of kin. 1 Salk. 318. If joint executors, by

agreement among themselves, agree that each shall intermeddle

with a certain part of the testator's estate, yet each shall be

chargeable for the whole (to creditors) by agreeing to the

other's receipts. Hard. 3 1 4-.

The appointment of an executor is essential to the making

of a will {Went. c. 1 : PlonuL 281.) and it may be performed

either by express words, or such as strongly imply the same

:

but if the testator makes an incomplete will, without naming

any executors ; or if he names incapable persons ; or if the

executors named refuse to act (see 9 R^p- 37: Went. Off
Ex. 38.) ; in any of these cases administration must he granted

cum iestamcnto annexo to some other persons (1 RoL Ab.

907 : Comb. 20.) J
and then the duty of the administrator,

as also when he is constituted only durante minore artate, §c.

is very little different from that of an executor. See GlanviU

L 1. c. 6\

An infant was formerly considered capable of the office of

executor on attaining the age of 17 years; till which time

administration was granted to some other durante minore

(Etaie. Went Off. ofEx. c. J 8 :
6' Rep. 67 : 4 Inst. 335.

But by stat/ 38 G. 3. c. 87. § 6, 7- where an infant is

sole executor, administration with the wills annexed shall be

granted to his guardian, or to such other person as the Spiritual

Court shall think lit, until the infant shall attain 21, with the

same powers as an administrator has under an administration

granted to him durante minore aHatc of the next of kin.

Before this act a distinction existed between administration

granted during the minority of an infant executor and an

infant next of kin ; as the administration in the latter case

always continued in force till the next of kin attained 21.

If administration be granted during the minority of several

infants, it determines when any one of them conies of age.

Touch. 490 : Freem. 425 : 3 Keh. G07. And where there are

several infant executors, he who first attains 21 shall prove

and execute the will. 4 Burn's E. I*. 284,

But if one of the executors be of full age, no administration

ought to be granted, because he who is of age may execute the

will. BrownL 46* : 1 Mod. 47-

In case of a controversy in the Spiritual Court concerning

the right of administration to an intestate, the ordinary may

appoint an administrator pendente lite. And he may grant this

administration as well touching an executorship as the right to
administration, 2 P. W. 58C): 2 Atk. 2Sl>.

If the executor named in a will, or the next of kin, be out
of the kingdom, the ecclesiastical courts have, and always had
the power, before probate obtained or letters of administration

issued, of granting to another an administration durante ab-

sentia. 3 Bac. Abr. 56. Executors (G.)

But when probate was once granted, and the executor kid
gone abroad, they did not feel themselves authorised to grant

such an administration. To remedy the inconvenience the

38 G. 3. c. HJ. was passed, which enacts that if at the expira-

tion of twelve months from the death of a testator, the executor

to whom probate lias been granted is residing out of the juris-

diction of the courts of law and equity, the ecclesiastical ^otirt

may, on the application of any creditor, next of kin, orlejuteej

grant such special administration as thereinafter mentioned

This statute extends as well to the cases of executors resident

out of the jurisdiction of the courts, as out of the realm: a

limited administration was therefore granted to the nominee of •

a creditor, where the executor was living in Scotland. '2 Add.

54. .505.

There arc several other instances of temporary administra-

tion, granted as well cum testamen to annexo, as in cases of com*

plete intestacy.

Where a man is appointed executor at the expiration of five

years from the testator's death, or a testator names the executor

of A, his executor, and dies before D.
T in these cases if no one

is appointed to act before the ]>eriod prescribed for the com-

mencement of the office, the ordinary must grant an admimV

tration cum testamento annexo until there be an executor.

It often happens that the personal administration of a de-

ceased party is broken, and its revival is requisite for the per-

formauec of a single act, as to make an assignment of a term

of years. In this ease an administration de bonis ww, limited

to such term, will be granted, or else an adminis tration de

bonis non of all the goods of the deceased which are left unad*

ministered.

For other instances of temporary and limited administrations

see Williams's Law of Executors, 321,

III. Of Administrations to next of Kin, or on Failure

of them. — If the deceased died wholly intestate, with-

out making either will or, executors, then general letters

of administration must be granted to such administrator

as the stats. 31 Ed. 3. c. 11. and 29 II. S. c 4. (see ante* I)

direct ; in consequence of which it is to be observed, 1st, That

the ordinary is compellable to grant administration of the goods

of the wife to the husband, or his representatives {Cru Car.

106: stat. 20 Car. 2. c. 3: 1 P. Ufa*. 381.); and of the hus-

band's effects to the widow, or next of kin. Sulk. 36: Stra.

532. 2dly. That among the kindred, those are to be pre-

ferred that are the nearest in degree to the intestate. 3dly. That

this nearness of degree shall be reckoned according to the com-

putation of the civilians (Pre. Ch. 593.); and not of the

canonists, which the law of England adopts in the descent of

real estates (see tit. Descent) ; and therefore, in the first place,

the children, or, on failure of children, the parents, of the

deceased are entitled to administration ; both which are indeed

in the first degree, but the children are allowed the preference.

Godotph. p. 2. c. 34. §1:2 Vern. 125. Then follow brother^

grandfathers {Pre. Ch. 527 : 1 P. W?"*- 41 -)>' u"cles}
orne-

phens (Ath. 455.), and the females of each class respectively;

and, lastly, cousins. 4thly. The half blood is admitted to

the administration as well as the whole ; for they are of the

kindred of the intestate, and were formerly excluded from

inheritances of land, upon feudal reasons. Therefore the

brother of the half blood shall exclude the uncle of the whole

blood (1 Vent. 425.) ; and the ordinary may grant administra-

tion to the sister of the half, or the brother of the whole blood,

at his own discretion. Aleyn. 36; Sty. 7^ See post, *
.
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5thly. If none of the kindred will take out administration, a
creditor may, by custom, do it. Sulk. 58. tfthly. If the
executor refuses, or dies intestate, the administration may be
granted to the residuary legatee, in exclusion of the next of
km. 1 Sid. 281 : 1 Venl.2l$. And, lastly, the ordinary may,
in defect of all these, commit administration (as he might have
done before the stat. 31 Ed, 3. c II: Plowd. 278.) 'to such
discreet person as he approves of : or (in these cases, as well as

in that of an executor's refusal, Cro. Eliz. 92.) may grant him
letters ad colligendum bona defunct

i

3 which neither make hiin

executor nor administrator ; his only business being to keep
the goods in his safe custody ( Went. Ch, 1 4.) ; and to do other
acts for the benefit of such as arc entitled to the property of

the deceased, 2 Inst. 3y3. If a bastard who has no kindred,

being nullins films, or any one else that has no kindred, dies

intestate, and without wife or child, it hath formerly been
held (Salic. 37.), that the ordinary might seize his goods, and
dispose of them in pios usus. But the usual course now is,

for some one to procure letters patent, or other authority from
the king ; and then the ordinary, of course, grants administra-
tion to such appointee of the crown. 3 P. Wins, 33.

In what cases and under what circumstances administration
may be granted, upon security given, to persons not strictly

entitled to claim administration, sec 1 Hag. Ecc. Rep. 381.
473. 4SO. 487.

IV, Of the Distinction in Interest between Executors and
Administrators.—The interest vested in the executor by the
will of the deceased may be continued and kept alive by the
will of the same executor; so that the executor of A.'s

executor is to all intents and purposes the executor and repre-
sentative of A. himself (see Ed, 3. si. 5. c. 5 : 1 Leon. 275.) ;

but the executor of A.'s administrator, or the administrator of
A/s executor, is not the representative of A. Bro. Abr. tit.

Administrator, 7* For the power of an executor is founded
upon the special confidence and actual appointment of the
deceased ; and such executor is therefore allowed to transmit
that power to another, in whom he hath equal confidence

:

but the administrator of A. is merely the officer of the ordi-

nary, prescribed to him by act of parliament, in whom the
deceased has reposed no trust at all ; and therefore, on the
deatb of that officer, it results hack to the ordinary to

appoint another- And, with regard to the administrator of A/s
executor, he has clearly no privity or relation to A., being
only commissioned to administer the effects of the intestate

executor, and not of the original testator. Wherefore, in both
these cases, and whenever the course of representation from
executor to executor is interrupted by any one administration,

it is necessary for the ordinary to commit administration
afresh of the goods of the deceased not administered by the
former executor or administrator. And this administrator
de bonis mm is the only legal representative of the deceased
in matters . r

;
r mal property. Sty, 225. But he may, as

well as an original administrator, have only a limited or special

administration committed to his care, viz. of certain specific

effects, such as a terra of years and the like ; the rest being
committed to others. I Rot. Ah. 908 : Godotph. p. 2. c. 30:
Saik. 36 : I Xcw Abr. 385. See also the stats. 43 Eliz, c. 8 :

30 Car. 2. c. 7-

If an executor dies before protmte, such an executor's exe-
cutor cannot prove the will, because he is not named therein,

and no one can prove a will but he who is named executor
in it ; but if the first executor had proved the will, then his

executor might have been executor to the first testator, there
requiring no new probate. I Salic. 2Q<).

Though an executor of an executor may thus be executor to

the first testator, yet he may take upon him the executorship
of his own testator, and refuse to intermeddle with the estate

of the other: and if the first executor refuses (as if he dies
before probate), his executor shall not administer to the first

testator. Dyer, 372.

V. Of the Rights, Power, and Duty, of Executors and Ad-
ministrators.—The rights, power, duty, and office, of executors
and administrators in general are very much the same; ex-
cepting, first, that the executor is bound to perform a will,

which an administrator is not, unless where a testament is

annexed to his administration; and then he differs still less

from an executor: and, secondly, that an executor may do
many acts before he proves the will (IVentw. c. 3.):' but
an administrator may do nothing till letters of administration
are issued ; for the former derives his power from the will,

and not from the probate; the latter owes his entirely to the
appointment of the ordinary. Com. 51.

The property of a deceased person vests in his executorfrom
the time of his death ; in an administrator from the time of the

grant of the letters of administration. 5 B. & A, 714* But
with respect to any interest arising out of land, the law is

altered by the recent statute of limitation (3 and 4 IV. 4.

c. 27.)i which by § 6\ enacts, ff that for the purposes of that

act, an administrator claiming the estate or interest of the
deceased person of whose chattels he shall be appointed admi-
nistrator, shall be deemed to claim as if there had been no
interval of time between the death of such deceased person and
the grant of the letters of administration."

1. Of Executor de son tort.—If a stranger takes upon him to

act as executor, without any just authority (as by intermeddling
with the goods of the deceased, 5 Rep. 33, 31. and many other
transactions, Wentw. c. 14: st. 43 Eliz. c. 8.); he is called in

law an executor of his own wrong (de son tort), and is liable to all

the trouble of an executorship, without any of the profits or ad-
vantages: but merely doing acts of necessity or humanity, as

locking up the goods, or burying the corpse of the deceased, will

not amount to such an intermeddling as will charge a man as ex-
ecutor of his own wrong. Dyer, 1 61), Such a one cannot brim*
any aciiim himself in right of the deceased (Bro. Abr. tit. Admi-
nistrator, 13.), but actions may be brought against him. And in
all actions by creditors against such an officious intruder, he
shall be named an executor generally (5 Rep. 31.); for the
most obvious conclusion which strangers can form from his

conduct is, that he hath a will of the deceased, wherein he is

named executor, but hath not yet taken probate thereof.
12 Mud. 471- He is eh arguable with the debts of the deceased,
so far as assets come into his hands. Dyer, ififi. And as

against creditors in general, shall be allowed all payments
made to any other creditor in the same or superior degree
(1 Chan. Cas. 33.), himself only excepted; in which he differs

from a rightful executor. 5 Rep. 30: Moor, 527. And
though, as against the rightful executor or administrator, he
cannot plead such payment, yet it shall he allowed him in
mitigation of damages (12 Mod. 441. 471 -) ; unless, perhaps,
upon a deficiency of assets, whereby the rightful executor may
be prevented from satisfying his own debt. IVentw. c. 14.

When there is a rightful executor, and a stranger possesses
himself of the testator's goods, without doing any further act
as executor, he is not an executor de sou tort, hut a trespasser.
Dyer, 105: Roi Ab. 918. See 5 Rep. 82. An executor of
his own wrong may be sued as executor ; and he shall be sued
for legacies as well as a rightful executor. Xoy, \3. Though

I

an executor de son tort cannot maintain any suit or actum,
because he cannot produce any will to justify it, yet he will be
severely punished for a false plea ; for in such case the execu-
tion shall be awarded for the whole debt, though he meddled
with a thing of very small value. Noy, 6$,
What acts make a person liable as executor de son tort is a

uuestion of law; the jury arc to say whether the acts be
sufficiently proved. The slightest circumstance of intermed-
dling with the testators goods will constitute a person an
executor de son tort. 2 Term Rep. K. B. 97. 597.

Debt was brought against an executor of his own wrong,
who pleaded that he never was executor, nor administered as
such; it was held, not to be material whether he had assets

or no, but to prove that he had administered any thing wa*
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enough; for this would make him chargeable with the debt:

hut if he had not pleaded falsely, he would have been liable

for no more than the value of the goods of the deceased.

Style, 120.

If an executor of his own wrong possesses himself of goods,

and afterwards administration is granted him, he may, by

virtue thereof, retain goods for his own debt. 5 Rep* 30.

And where a man took possession of an intestates goods

wrongfully, and sold them to another, and then took out admi-

nistration, it was adjudged that the sale was good by relation.

Moor, 126'. An executor de son tori shall he allowed in equity

all such payments which a rightful executor ought to have

paid. 2 Chanc Rep. 33. See' further, post, VI. 2. and this

Diet, tit- Devastavit,

Where an executor obtained a probate of a will, with notice

that the testator had made a subsequent will, appointing

another executor, and he acted by taking possession of the

testator's effects, the executor under the second will who had

obtained probate may maintain trover for the effects so taken

possession of. 1 D. # R. 40f) : S. C 5 B. $ A. 744-.

A creditor of an intestate, who received goods of the intes-

tate after his death from his widow, in payment of the debt,

cannot protect his possession against an action of trover by the

lawful administrator, upon the ground of such delivery having

been made by one who had, by such intermeddling, made
herself executrix de son tort; no fact appearing to give colour

to having acted in the character of executrix, except the single

act of wrong complained of, in which the defendant partici-

pated. Qu. How far any payment by an executor de son tort

to a creditor can be set up as a bar to an action of trover by

lawful executor, &c. ; though if it be such as the latter would

have been bound to make, it shall be recouped in damages.

Mountford v. Gibson, 4 East, 441

.

An executor de son tort cannot discharge himself from an

action brought by a creditor, by delivering over the effects to

the rightful executor after the action is brought. 3 Term Rep.

K. B. 587 : 2 II. Blackst. 18.

Nor can he retain for his own debt, of a higher nature, by

consent of the rightful executor, given after the bringing of the

action by the creditor. 3 Term Rep. 587*

Although a person cannot be charged as an executor de

son tort while he acts under a power of attorney made to

him by one of several executors who have proved the Will,

yet if he continue to act after the death of such executor, he

may be charged as executor de soti tort, though he act under

the advice of another of the executors who has not proved.

Cottle v. Aldrich, Term Rep. K. B. Tr* 55 G. 3. 175.

2. Of burying the Deceased.—The executor or administrator

must bury the deceased in a manner suitable to the estates

which he leaves behind him. Necessary funeral expences are

allowed, previous to all other debts and charges ; but if the

executor or administrator be extravagant, it is a species of

devastation or waste of the substance of the deceased ; and

shall only be prejudicial to himself, and not to the creditors

or legatees of the deceased, Salk* 196: Godolph. p. 2.

c. 26. § 2. See post, VI. 2. and this Diet. tit. Devastavit,

Funeral.

If they neglect to give orders for the funeral, and have

sufficient assets for that purpose, they are liable upon an

implied promise to the person who furnishes the funeral in a

manner suitable to the testator's degree and circumstances.

:i Campb. 298.

3. Proving the Will.—The executor or administrator durante

minore wtate, or durante absentia, or cum testamento annexo,

must prove the will of the deceased ; which is done cither in

common form, which is only upon his own oath before the

ordinary, or his surrogate ; or per testes, in more solemn form

of law, in case the validity of the will be disputed. Godolph.

p. L c. 20. § 4. When the will is so proved, the original must

be deposited in the registry of the ordinary ; and a copy thereof,

in parchment, is made out under the seal of the ordinary, and

delivered to the executor or administrator, together with a cer-
tificate of its having been proved before him; all which
together is usually styled the probate. By stat, 37 G. 3. c.90
the executor must take probate within six months on pemdtv
of 50/. See tit. Probate*

If there are many executors of a will, and one of them onl?
proves the will, and takes upon him the executorship, it a
sufficient for all of them ; but the rest after may join with
him, and intermeddle with the testators estate; but if they

all of them refuse the executorship, none of them will ever
afterwards be admitted to prove the will ; the ordinary, in

this case, grants administration with the will annexed. $ Ren,

37 : 1 Rep. 113: Perk. 485.

An executor may refuse an executorship; but the refusal

ought to be before the ordinary : if an executor be summoned
to accept or refuse the executorship, and he doth not appear

on the summons, and prove the will, the court may grant

administration, &c. which shall he good in law till such

executor hath proved the will ; but no man can be compelled

to take on him the executorship, unless he hath intermeddled

with the estate. 1 Leon. 154: Cm Eliz. 858. Where there

are several executors, and they all refuse, none of them shall

administer afterwards ; but if there is a refusal by one, and

the other proves the will, the refusing executor may administer

when he will during the life of his co-executor. 1 Rep. 28.

If there is but one executor, and he administer, he cannot

refuse afterwards ; and if once he refuse he cannot administer

afterwards. Thus, where a testator being possessed of lands,

&c. for a term of years, devised the same to the Chief Justice

Catline, and made him executor, and died; afterwards the

executor wrote a letter to the judge of the Prerogative Court,

intimating that he could not attend the executorship, and

desiring him to grant administration to the next of kin to the

deceased, which was done accordingly; and after this the

executor entered on the lands, and granted the term to

another ; it was adjudged void, because the letter which he

wrote was a sufficient refusal ; and he may not after refusal

take upon him the executorship. Moor, 272.

An executor, after a caveat entered against the will, took

the usual oath of an executor, and afterwards refused to prove

the will ; and it was held, that having taken the oath of

executor, the court could not admit hitn to refuse afterwards,

but ought to grant probate tohiin, notwithstanding the caveat,

on another's contesting for the administration, &c. 1 Vent.

335.

As the testator has thought the executor appointed a proper

person to be intrusted with his affairs, the ordinary cannot

adjudge him disabled or incapax; but a mandamus shall iasM

from B. R. for the ordinary to grant probate of the will, and

admit the executor, if he refuse him : neither can the ordinary

insist upon security from the executor, as the testator has

thought him able and qualified. 1 Salk 299-

And although an executor becomes bankrupt, yet it is said

the ordinary cannot grant administration to another: but if

an executor become non compos, the Spiritual Court may

commit administration for this natural disability. 1 $alk,tfff<

If an executor takes goods of the testator's, and convert them

to his own use ; or if he either receive or pay debts of the

testator, or give bond for payment ; make acquittances for

them, or demand the testator's debts as executor; or give

away the goods of the testator, &c, these are an administra-

tion,' so that he cannot afterwards refuse the executorship:

and it has been held, that if the wife of the testator take
7

more apparel than is necessary, it is an administration. Ogic*

Ex. 39. , ,

It is usual when there is a contest about a will, or when the

right of administration comes in question, to enter a caveat in

the Spiritual Court, which, bv their law, is said to stand
!

m

force for three months. GodolpL258: Goldsb.U9'- ^m
Hep. 6 : Cro. Jac. 4()3, 4(i4. ,

But it is said that our law takes no notice of a caveat, ana



that it is but a mere cautionary act done by a stranger, to pre-

vent the ordinary from doing wrong ; and that, therefore, if

administration be granted pending a caveat, this is valid in our

law, though, by the law in the Spiritual Court, it may be such

an irregularity as will be sufficient to repeal it. 1 RoL Rep,

191 : Cro. Joe, 463: 2 RoL Rep. 6;

In default of any will, the person entitled to be administrator

must also, at this period, take out letters of administration

under the seal of the ordinary ; whereby an executorial power
to collect and administer, that is, dispose of the goods of the

deceased, is vested in him : and he must, by Stat. 22 and 23
Car. 2. c. 10, enter into a bond with sureties faithfully to

execute his trust. If all the goods of the deceased lie within

the same jurisdiction, a probate before the ordinary, or an
administration granted by him, are the only proper ones; but

if the deceased had bona notabiiia, or chattels to the value of

a hundred shil lings, in two distinct dioceses or jurisdictions,

then the will must be proved, or administration taken out,

before the metropolitan of the province, by way of special

prerogative, 4 Inst. 335. Hence the courts, where the

validity of such wills are tried, and the offices where they are

registered, are called the prerogative courts, and the prerogative

offices, of the provinces of Canterbury and York. Lynedewode,
wTho flourished in the beginning of the 1,'jth century, and wTas

official to Archbishop Chichele, interprets these hundred shillings

to signify sotidos legates; of which he tells us seventy-two
amounted to a pound of gold, which in his time was valued at

fifty nobles, or 167. 13,s\ 4& lie therefore computes (Provinc.

I. 3. t. 13.) that the hundred shillings, which constituted bona
votabilia, were then equal in current money to 231. 3s. 0\d.
This will account for what is said in our ancient hooks, that
bona notabiiia in the diocese of London (4- Inst. 335 : Godolph.

p. 2. c 22.), and indeed every where else (Plowd- 28 1.), were
of the value of ten pounds by composition : for, if we pursue
the calculations of Lynedewode to their full extent, and con-
sider that a pound of gold is now almost equal to an hundred
and fifty nobles, we shall extend the present amount of bona
notabiiia to nearly ?0/. 15ut the makers of the canons of 1 (k)3

understood this ancient rule to be meant of the shillings cur-
rent in the reign of James I., and have therefore directed
(Can. that five pounds shall for the future he the stan-

dard of bona notabiiia ; so as to make the probate fall within
the archie piscopal prerogative, which prerogative fproper!

v

understood) is grounded upon this reasonable foundation: that

as the bishops themselves were originally the administrators

to all intestates in their own diocese, and as the present admi-
nistrators are in eflect no other than their officers or substitutes,

it wTas impossible for the bishops, or those who acted under
them, to collect any goods of the deceased, other than such as

lay within their own dioceses, beyond which their episcopal

authority extends not. But it would he extremely trouble-

some, if as many administrations were to lie granted as there
are dioceses within which the deceased had bona notabiiia;

besides the uncertainty which creditors and legatees would be
at in case different administrators were appointed to ascertain

the fund out of which their demands were to be paid. A
prerogative is therefore very prudently vested in the metropo-
litan of each province, to make in such cases one administration

serve for alb

Probate in the court of the archdeacon of Sudbury, to

whom the bishop granted full power to prove the wills of all

persons deceased within the archdeaconry, was held good,

the testator having died within the archdeaconry, although
he was possessed of a term of years lying within another
archdeacon rv in the same diocese, R.

K. B.E. 50 G. 3. 119*

Where a party dies any where out of

Iwna notabiiia only in one diocese, not in several, it seems for-

merly to have been thought that a prerogative probate was
necessary ; hut it is now settled that in such case the Bishop's

Court and the Prerogative Court have concurrent jurisdiction.

v, Yonge, Term Rep.

the province, and has

and a probate from either is sufficient, Scarlett v. The Bishon
of London I Haggard R. 625. Where one dies possessed of
bona notabiiia in a diocese, and also in a peculiar within that
diocese, or in several peculiars within the same diocese, in that
case probate shall not be granted by the bishop of the diocese,
but by the metropolitan, inasmuch as they are exempt from
ordinary jurisdiction. 3 Phill. R. 247* In a recent case
the testator appointed several executors, by some of whom
the will was proved in the Prerogative Court of Canterbury.
The survivor of the executors died, having made a will and
appointed executors, who proved it in the Consistory Court of
L land a If, and no where else, their testator not having bona
notabiiia out of the diocese of Llandatf. Sir John Leach, M. M

,

held that this probate was sufficient to render the executors of
the surviving executor representatives of the original testator.
Fowler v. Richards, 5 Russell R. 39. As to what sort of things
are bona notabiiia, see Williams on Executors, 1 77. Goods
which a testator has about him when he dies in itinere are not
bona notabiiia to render a prerogative probate necessary. Doe
v. Ovens, 2 B. $ Ad. 423.

4. Making Inventory.—The executor or administrator is to
make an inventory of all the goods and chattels, whether in
possession or action of the deceased, winch he is to deliver in
to the ordinary upon oath, if thereunto lawfully required.
Stat. 21 H. 8. c. 5. By stat. 1 Jac. 2. c. 17. § 6. no ad minis-
trator shall be cited into court to render an account of the
personal estate of his intestate, otherwise than by an inventory
thereof, unless at the instance of some person in behalf of a
minor, or having a demand out of such estate, as a creditor, or
next of kin - nor shall be compellable to account before any
ordinary or judge empowered by the act of 22 and 23 Car. &
c. 10. otherwise than as aforesaid. 9 Rep. 30: 2 Inst. GOO:
Raym. 407*

5. Collecting the Goods.—He is to collect all the goods and
chattels so inventoried; and to that end he has very large
powers and interests conferred on him bylaw, being the repre-
sentative of the deceased (Co. Lit. 20().j; and having the same
property in his goods as the principal had when living, and tlic

same remedies to recover them. And if there be two or more
executors, a sale or release by one of them shall be good against
all the rest. Dyer, 23: Cro. Eliz. 347 : Sid. 33: BrorvnL
183. Unless such release be obtained bv fraud. Moor, C>20 :

Cro. Eliz* 81&; 2 Leon. 209, But in case of administrators
it is otherwise. 1 Atk> 460. Whatever is so recovered that
is of a saleable nature, and may be converted into ready money,
is called assets in the hands of the executor or administrator,
that is, sufficient or enough (from the French assez) to make
him chargeable to a creditor or legatee, so far as such goods
and chattels extend. W hatever assets so come to his hands, he
may convert into ready money, to answer the demands that
maybe made upon him. See 6 Rep. 47: Co. Lit. 374. In
actions against executors the jury must find assets to what
value, fur the plaintilF shall recover only according to the value
of assets found. 1 Rol. Rep. 58. As to real assets by descent
see this Diet. tits. Assets, Real Estate.
The chattels, real and personal, of the testator coming to

the executor, are leases for years, rent due, corn growing and
cut, grass cut and severed, &c, cattle, monev, plate, household
goods, Ac. Co. Lit. 118: Dyer, 130. 537. An executor
having a lease for years of land in right of the deceased, if he
purchase the fee, whereby the lease is extinct, yet this lease
shall continue to be assets, as to the creditors and legatees,
1 Rep. 87 : Bro. Lease, 63. Though a plantation be an estate
of inheritance, yet, being in a foreign country, it is a chattel in
the hands of executors to pay debts. 1 Vent. 353. The
executor is not only entitled to all personal goods and chattels
of the testator, of what nature soever they are, but they
also accounted to be in his possession, though they are
actually so; for he may maintain an action against anyone
who detains them from him: he is likewise entitled to things
in action; as right of execution on a judgment, bond, statute,

are

not
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Sec* Aho to money awarded on arbitration, where the party

dies before the day', Sec. Co. Lit. 209: 2 Vent. 249 : 1 Danv.

Abr. $4Q.

If goods of the testator are kept from the executor, he

may sue for them in the Spiritual Court, or at common law
;

ant! if one seised of a messuage in fee, &c. hath goods in the

house, and makes a will and executors, and dies, the execu-

tors may enter into the house, and carry away the goods.

Lift. 60. An executor may, in convenient time after the

testator's death, enter into a house descended to the heir, for

removing and carrying away the goods, so as the door be

open, or the hey be in the door. Offic. Exec. 8, He may take

the goods and chattels to himself, or give power to another

to seize them for him. 9 ftp- 38. If an executor with his

own goods redeem the goods of the testator; or pays the

testator's debts, &c., the goods of the testator shall, for so

much, he changed into the proper goods of the executor.

Jenh Cent. 188.

Where a man by will devises that his lands shall be sold for

payment of debts, his executors shall sell the land, to whom it

belongs to pay the debts. 2 Leon. c. And if lands are

devised to executors to be sold for payment of the testator's

debts, those executors that act in the executorship, or that will

sell, may do it without the others. Co. Lit. 113. By Stat.

21 //. 8. c. 4. bargains and sales of lands, &c. devised to he

sold by executors, shall he as good, if made by such of the

executors only as take upon them the execution of the will, as

if iill the executors had joined in the sale. If lands are thus

devised to pay debts, a surviving executor may sell them.

As to cases where executors take only a power or authority

to sell, and not an interest in the land, and what powers sur-

vive, see Sttgden on Powers.

6, Paying the Debts in due Order ofPriority.—-The executor

or administrator must pay the debts of the deceased. In pay-

ment of debts he must observe the rules of priority ; otherwise,

on deficiency of assets, if he pay those of a lower degree first,

he must answer those of a higher out of his own estate. And,

first, he must pay all funeral charges, and the expenses of

proving the will, and the like. The costs of a suit in equity

are to be considered as expenses in administering the estate,

and are the great charge upon the estate whether administered

in or out of court. 1 Sim. # Sin. 4(il : and see 4 Madd. &6l. 4-91.

Secondly, debts due to the king on record or specialty. 1 And.

129. See Williams on Executors, p. 6*52. Thirdly, such debts

as are by particular statutes to be preferred to all others j

money due upon poor rates (stat. 17 0. 2. c. 38.); for let-

ters to the Post-office (9 Anne, c. 10.) ; moneys due to friendly

societies from their officers; see 10 G. 4. c. 56. § 20. the

act consolidating the laws as to these societies; moneys due

to paving commissioners from their treasurers or solicitors

(57 G. 3. c. 29. § 51), and some others. Fourthly, debts

of record; as judgments (docketed according to the stat.

4 and 5 W. $ M. c. 20), statutes, and recognizances. 4 Rep, 60

:

Cro. Car. 363. See Williams on Executors, p. 6*57- as to what

are and are not judgment debts entitled to priority. Fifthly,

debts due on special contracts; as for rent (for which the lessor

has often a better remedy in his own hands, by distraining) ;

or upon bonds, covenants, and the like, under seal. IVeniw. c. 12.

Lastly, debts on simple contracts, viz. upon notes unsealed

and verbal promises. Among these simple contracts, servants'

wages are by some (1 Roi Ab. 927 ) with reason preferred to

any other : and so stood the ancient law according to Bracton

(lib. 2. c. 26.) and Fleta {b. 2. c. 56. § 10.); and see 2 Black.

Com. 511: Williams on Executors, 674. Among debts of

equal degree the executor or administrator is allowed to pay

himself first, by retaining in his hands so much as his debt

amounts to. 10 Mod. 496". If a creditor constitutes his debtor

his executor, this is a release or discharge of the debt, whether

the executor acts or not [Ploivd. 184: Salk. 299.), provided

there be assets sufficient to pay the testator's debts: for though

the discharge of the debt shall take place of all legacies, yet

it were unfair to defraud the testator's creditors of their just

debts by a release which is absolutely voluntary. Salk. 303 -

] Rvl. Ab. 92 J ! 5 Rep. 30: 8 Rep. 136. But if a person

dies intestate, and the ordinary commits administration to a
debtor, the debt is not thereby extinguished, for he comes in

only by the act of law, not by the act of the party. 5 Rep. 136:

1 Salk. 306. See also 1 Cha. Rep, 292: Moor. 85.5: Hull W8,
A debt on a judgment against a testator or intestate (not

docketed) is put by the statute on a level with simple contract

debts. 6 Term Rep. 38 4.

A debt on judgment, not docketed according to the direc-

tions of stat. 4 and 5 W, 8? M. c. 20. is by that act put on a

level with simple contract debts ; and, therefore, such judgment

cannot be pleaded by an executor, to an action on a simple con-

tract ; and on a plea of pleni admimstravit to debt on such a

judgment, the executor may give in evidence payment of

specialty debts, which exhausted all the effects. 6 Term Rep.

K. B. 384 : 1 Bos. $ Pull. 301.

A, being indebted in his individual capacity to a bouse in

trade, of which he himself was a partner, in a sum of money,

the amount of which could not he exactly ascertained, cove*

nanted to pay the firm all his then debts, and such other debts

as should subsequently accrue. A. died without having satisfied

the original debt, and having contracted a further debt after

the execution of the deed. His executors, two of whom wore

partners in the house of trade, were not allowed to plead either

of these debts as an outstanding specialty debt, or by way of

retainer. De Tastcl v. Shaw, Term Rep. K. B. Tr. 58 G.3.

664,

If no suit is commenced against him, the executor may pay

any one creditor in equal degree his whole debt ; though he has

nothing left for the rest, for without a suit commenced, the

executor has no legal notice of the debt. Dyer, 32 : 2 LeonMi

$ Barn. Se Cres. 322.

Pending a bill in equity against an executor, he may pay any

other debt of a higher nature, or of as high a nature, where he

has legal assets: but where there is a jowl decree against as

executor, if he pays a bond, it is a mis-payment ; for a decree

is in nature of a judgment. 2 Salk. 501. And after a decree

to account in a suit by a creditor on behalf of himself and of

all other creditors, the executor cannot pay a creditor in pre-

ference, for this is in nature of a judgment for all the creditors;

but it is otherwise after a decree to account in a suit by a

creditor for himself alone. See Williams on Executors, p. 682.

If there be several debts due on several bonds from the tes-

tator, his executor may pay which bond debt he pleases, except

an action of debt is actually commenced against hira upon one

of those bonds; and in such case, if, pending an action,

another bond creditor brings another action against him, before

judgment obtained by either of them, he may prefer which he

will, by confessing a judgment to one, and paying him; which

judgment he may plead in bar to the other action. Vaugh. 8£).

See Sid. 21. The usual way is, if there is time, and an

executor or administrator is desirous of preferring another

creditor of equal degree with him who sues, instantly, before

plea, to confess a judgment, and then plead it with a p«
admimstravit ultra. And even after an executor has pleaded

the general issue he may confess a judgment and
J*

a

J

Nisi Frius puis darrein continuance. 5 Taunt. 333. bu5:

3 Barn, Cres. 31 7. And it is not necessary that the creditor

to whom judgment is confessed should have taken out process.

I Maule % S. 408. And equity will not interpose to prevent

such a preference. 3 Fes. £ Bea. 53. And an executor *

son tort mav, after action brought by a single contract creditor,

pay a specialty debt and plead the payment in bar ot was

action, Openham v. Clapp, 2 Barn. § Ad.W
If judgment for 100/. is suffered, and the plaintiff compounds

for SOL the judgment for the whole sum shall not be aUowco

to keep off other creditors. 8 Rep. 133. Judgments are not

to be kept on foot by fraud. Sid. 230: 1 Vent* 7*

On a sci fac. against an executor, he cannot plead iiuiy
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administered, but must plead specially that no goods of the

testator came to Ins hands whereby lie might discharge the

debt ,* for he may have fully administered, and yet be liable to

the debt, where goods of the testator's afterwards come to his

hands. ] Lil. 568 : Cro. Eliz. 575, In scirefacias against

executors, upon a judgment against their testator, they pleaded

plene administravit, by paying debts upon bonds ante notitiam.

it was adjudged no plea; for at their peril they ought to take

notice of debts upon record, and first pay them ; and though
the recovery be in another county than that where the testator

lived : but where an action is brought against executors in

another county than where they live, and they not knowing
thereof, pay debts upon specialty, it is good. Cro. Eliz. 793.
Where day of payment is past, the penalty of a bond is the

sum due at law ; hut where the day of payment is not come,
the sum in the condition is the debt, and the executor cannot
cover the assets any further. The Bank of England v. Mort ice,

Widow: Co. Temp. Hard. 228,

A bill may be exhibited in the Chancery against an executor,

to discover the testator's personal estate; and thereupon he
shall he decreed to pay debts and legacies, Ab. Ca. Eq. 238.
If a person being executor, and his testator greatly indebted,

be desirous to pay the assets as far as they will go, and that his

payments may not be afterwards questioned, he mav bring
a bill in equity against all the testator s creditors, in order that

they may, if they will, contest each other" s debts and dispute

who ought to he preferred in payment. 2 Fern. 37.

A debt devised by the testator is not to be paid by the debtor
to the legatee, but to the executor, who can give a sufficient

discharge for it, and is answerable to the legatee if there be
sufficient assets. It is held that the Hank of England, where
stock is specifically devised by will, must nevertheless permit
the executor to transfer it, unless it appear that he has assented

to the legacy. Franklin v. Bank of England, Q Barn. $
Cres. 1 56.

If an executor pays out the assets in legacies, and afterwards
debts appear, of which he had no notice, which he is obliged

to pay, the executor, by bill in Chancery, may force the legatees

to refund. Chan. Rep. li6. 14Q* One legatee paid shall

refund against another, and against a creditor of the testator,

that can charge the executor only in equity; but if an executor
pays a debt upon simple contract, there shall be no refunding
to a creditor of a higher nature. 2 Vent. .16*0.

The following extract from Mr. ( ox's admirable notes to his

edition of Peere Williams s Reports
;

(l P. Wins, £04. 679-)
will serve as a general summary or abridgment of the deter-

minations relative to the application of the different funds of a
testator's estate, in payment of his different debts.

The personal estate of a testator shall, in all cases, be pri-

marily applied in discharge of his personal debt, unless he, by
express words, or manifest intention, exempt it. 2 Atk. 625 :

3 Atk. 202 ; Hash wood v. Pope, 3 P. Wms. 324 : French v.

Chichester, 1 Pro. P. C. 1()2; Fvreyes v. Robertson, Bunb.
302 : Walker v. Jackson, 2 Atk. ti24 : Bridgeman v. Dove,
S Atk. 202*. Inchiouin (E.) v. French, Amb/sS: 1 Wits. 82.

S. C. Samuel v. flake, 1 Bro. C. R. 144: Ancaster (D.) v.

Mayor, Bro. C. R. 454. Vet it may be so exempted; as in

Bampfield v. Wyndham, Pre. Ch. 101 : Wainenmgki v. Bend-
Imves] 2 Vnn. 718: Amb. 5S1 : Stapteton v. Colville, Talb.
202: Walker v. Jackson, 2 Atk. 624: Anderton v. Cooke,
1 Bro. C. R. 456\ 457- and the case of Kynaslon A Kynaston,
cited there.— 1 1allday v. Ilawman, cited 1 Bro* C. R. 145:
Webb v. Jones, 2 Bro. B. P. 60.

Every loan creates a debt from the borrower, whether there

be a bond or covenant for payment or not. Cope v. Cope,

IIyam,2 Salk. 44<): Ilow el v. Price, 1 P. Wms r 201 : Balsh v

2 P. Wms. 455 : King v. King, 3 P. Wins. 458.

So the personal estate shall be liable, although such personal
debt be also secured hv mortgage. Ilowel v. Price, \ P. Www
291 : Cope v. Cope, 3 Salk. 449:' Poekley v. Poekley, 1 Fern. 36.
King v. King, 3 P. Wms. 360 : Gallon v. Hancock, 2 Atk. 456

:

vol. i,

Robinson v. Gee, 1 Fes. 251: Belvedere (E.) v, Rochfort,
6 Bro. P. C. 5-20

: Philips v. Philips, 2 Pro. C. R. 273.
So lands subject to, or devised for, payment of debts, shall

be liable to discharge such mortgaged lands, either descended
or devised. Bartholomew v. May, } Atk. 487 ! Ttveedale (MSS.)
v. Coventry (E.), 1 Bro. C. P. 240. Even though the mort-
gaged lands be devised expressly subject to the incumbrance.
2 P. Wms, 366 : Serle v. .S7. Eloy. So lands descended shall
exonerate mortgaged lands devised. Gal/on v, Hancock,
2 Atk. 424, So unincumbered lands and mortgaged lands, both
being specifically devised, (but expressly "after payment of all

debts,") shall contribute in discharge of such mortgage. Carter
v. Barnardiston, 1 P. Wms. 505: 2 Bro. P. C. 1.

But in all these cases, the debt being considered as the per-
sonal debt of the testator himself, the charge on the real estate

is merely collateral. The rule therefore is otherwise where the

charge is on the real estate principally, although there be a

collateral personal security, Coventry (Countess) v. Coventry
(E.) 2 P. Wms. 222 : Freeman v. Edwards, 2 P. Wms. 4>sj

:

Wihon (E.) v. Darlington, 2 P. Wms. 664. in n. : Ward v. Ld.
Dudley, 2 Bro. C. R. 3\6. Or where the debt, although
personal in its creation, was contracted originally by another.

Cope v. Cope, 2 Salk. 440 : Bagot v. Onghton, 1 P. Wms. 347

:

Leman v. Navnham, 1 Fez. 51 : Robinson v. Gee, 1 Vcz. 251 :

Parsons v. Freeman, Amb. I J 5: Lacam v. Merlins, 1 Fez. 312:
Lawson v. Hudson, 1 Bro. C. R. 58 : Perkyns v, Baynlum,
2 P. Wms. fif>4. in n. : Shaflo v. Shafto, ib.\ Basset v. Per-
rival, ifj, : Tankerville v. Fawcet, 2 Bro* C. h\ 57 ! 'Fweddvll,

v. Twcddell, 2 Bro. C. R. 101. 152: Billinghurst v. Walker,
2 7>Vo. C. P. 6'04.

With respect to the priority of application of real assets,

when the personal estate is either exempt or exhausted, it

seems that, first, the rtal estate expressly devised for payment
of debts shall be applied. Secondly, to the extent of specialty
debts, the real estate descended. Thirdly, the real estate speci-
fically devised, subject to a general charge of debts. Gallon v.

Hancock, 2 Atk, 212 ; Pan es v. Corbet, 3 Atk. 566: Wride v.

Clarke, 2 Bro.C. R. 26L n.i Davies v. lop, Id. 250. n.

:

Donne v, Lewis, Id. 257*
It being the object of a Court of Equity that every claimant

upon the assets of a deceased person shall be satisfied, as far as
such assets can, by any arrangement consistent with the nature
of the respective claims, be applied in satisfaction thereof; it

has been long settled, that where one claimant has more than
one fund to resort to, and another claimant only one, the first

claimant shall resort to that fund on which the second has no
lien. Lanoy v. Athol (D.) T 2 Ath. 446'

: Lacam v. Martins,
1 Fes. 312: Mogg v. Hodges, 2 Fes. 53.

If, therefore, a specialty creditor, whose debt is a lien on the
real assets, receive satisfaction out of the personal assets, a
simple contract creditor shall stand in the place of the specialty
creditor against the real assets, so far as the hitter shall have
exhausted the personal assets in payment of his debt. 2 C. C. 4.
Sagiiary v. Hyde, 1 Fern. 455 : Neave v. Alderton, 1 En,
Ab. 144: Wilson v. Fielding, 2 Fern. 763: Gallon v. Hancock,
2 Atk. 43(>. And legatees shall have the same equity as against
assets descended. Culpepper v. Aston, 2 C. C. 117: Bowman v.

Reeve, Pre. Ch. 57 8: Tipping v. Tipping, 1 P. Wms. 730:
Lucy v. Gardner, Bunb. 137; Lutkins v. Leigh, Talb. 54.
So where lands are subjected to payment of all debts, a legatee
shall stand in the place of a simple contract creditor, who has
been satisfied out of personal assets. Haslewood v Pope 3 P
Wms. 323. So where legacies by will are charged on the real
estate, but not the legacies by codicil, the former shall resort
to the real assets upon a deficiency of the personal assets to pay
the whole. Masters v. Masters, 1 P Wms. 422- Blivh v
Darnleif (E.), 2 P. Wms. 620: Hyde v. Hyde, 3 C. R 83

But from the principles of these rules it is clear, that thev
cannot be applied in aid of one claimant, so as to defeat the
claim of another, and therefore a pecuniary legatee shall not
stand in the place of a specialty creditor, as against lands devised

3 S
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though he shall as against land descended. Scott v. Scott,

Amb. 383: Clifton v. Burly 1 P. PFiiW. C>78 : cfwd Ilaslewood v.

Pope, 3 JP« ^24. But SUch legatee ,y/rfl// stand in the

place of a mortgagee who has exhausted the personal assets

to be satisfied out of the mortgaged premises, though specifi-

cally devised. Lutkins v. Leigh] Talk 53 : Forrester v. Ld.

Leigh, Amh. 171. For the application of the personal assets,

in case of the real estate mortgaged, docs not take place to the

defeating of every legacy. Oneal v. Mead, 1 P. Wms. 6$3 :

Tipping v. Tipping, Id. 730: Davis v. Gardner, 2 P. Wins.

1<j0: Ryder v. Wager, Id. 335.

It is now settled that the Court of Chancery will not mar-

shall assets in favour of a charitable bequest, so as to give

it effect out of the personal chattels, it being void so far as it

touches any interest in land. Mogg v. Hodges, 2 Fez. 52

:

Attorney-General v. Ti/ndaL Amb. Si 4: Pewter v. Blagden,

Antb. 704: Hillyardv. Taylor, Id. 713. II.: and it is to be

observed, that none of the rules abovementioncd subject any

fund to a claim to which it was not before subject, but only

take care that the election of one claimant shall not prejudice

the claims of the others. 2 Atk. 4-38 ; 1 Fez. 312.

Assets are either real or personal, and legal or equitable.

Legal assets constitute a fund for the payment of debts accord-

ing to their legal priority. Equitable are such as can be

reached only by the aid of a court of equity, and are divisible,

pari passu f
among all the creditors. Every thing may be

considered as equitable assets, which the debtor has made sub-

ject to bis debts generally, and which without his act would

not have been so subject. 2 Fonbl Eq. 398. n. Equitable

assets in the hands of an executor, are in some respects applied

as legal assets are ; as first to pay debts, and then legacies

:

1 Venu 482 : 2. P. W. 552: hut, as already observed, they

differ in this, that all the creditors take proportionably, and

not in a course of administration, as in the case of legal assets.

A preference, however, is given to specialty creditors out of

equitable assets created by statute.

By the 1 W. 4. c. 47- § 9» (repealing and re-enacting the

17 Geo, 3. c. 74.) which renders the real estate of traders

within the bankrupt laws, and which by their wills are not

charged with or devised subject to their debts, assets in equity

for the payment, as well of their debts due on simple contract

as on specialty; and by the 3 and 4 W. 4. c. 104. which

makes all real estate, whether freehold, customary, or copy-

hold, and which is not by will charged with or devised sub-

ject to the payment of debts, also assets to be administered

in courts of equity for the payment of simple contract and

specialty debts ; it is enacted that specialty creditors shall be

paid in full before those by simple contract. See further tit.

Real Folate.

?. Paying Legacies.—When the debts are all discharged, the

legacies claim the next regard ; which arc to be paid by the exe-

cutor so far as his assets will extend : but he may not give himself

the preference herein, as in the case of debts. 2 Fern. 431 : 2 P.

iVms. 25. See tit. Legacy.— The assent of an executor to

legacies is held necessary to entitle the legatee ; but as this

assent may be compelled, see March 97- > it does not seem

necessary to state the effect of a dissent where there are assets

sufficient to answer both di b's and legacies. Where there are

not assets, the assent of the executor to a legacy would subject

him to a devastavit.—See Co. Lit, 111: Keilw. 128 : Perk.

570 : Plqwd, 525. gtf : 4 Rep. 28 ; Cro. Eliz. 719: and this

Diet. tit. Legacy.

8. Distribution of the Residue, to the Executor himself or

next of Kin.—When the debts and legacies are discharged, the

surplus or residuum must be paid to the residuary legatee, if

any he appointed by the will. Where there was no residuary

legatee, it was long a settled notion that the surplus de-

volved to the executor's own use, by virtue of his executor-

ship. Perkins, 525.*—But whatever ground there might once

have been for this opinion, it was afterwards understood

with the following restriction ; that although where the exe-

cutor had no legacy at all, the residuum should in general
be his own; yet wherever there was sufficient on the face of
a will (by means of a competent legacy or otherwise), to

imply that the testator intended his executor should not have
the residue, the undivided surplus of the estate should go
to the next of kin, the executor then standing upon exactly

the same footing as an administrator. Prec. Chanc. 323
1 P. Wms. 1. 544: 2 P. Wins. 338: 3 P. Wins 43. lQ^i
Sira. 55{): Lawson v* Lawson, Dom. Proc. 28 April, 1777.
The result of the many conflicting cases on this subject is

very ingeniously stated in a note of Mr, Cox's, to his edition

of P. Wms. vol. 1. p> 550. But the question is settled by the

following act of the legislature.

By stat. 1 Will. 4. c. 40. " for making better provision for

the disposal of the undisposed residues of the effects of testa-

tors," reciting " that testators by their wills frequently ap-

point executors, without making any express disposition of the

residue of their personal estate ; and that executors so ap-

pointed become by law entitled to the whole residue of such

estate ; and that courts of equity have so far followed the

law, as to hold such executors entitled to retain such residue

for their own use, unless it appears to have been their testator's

intention to exclude them from the beneficial interest therein;

in which case they are held to be trustees for the person or

persons (if any) who would be entitled to such estate under

the statute of Distributions, if the testator had died intestate,
1 '

And " that it is desirable that the law should be extended hi

that respect.'
1

It is enacted, that where any person shall die

(after 1st September, 1 830), having by will or codicil appointed

any executor or executors, such executors shall be deemed by

courts of equity to be trustees for the person or persons (if

any) who would be entitled to the estate under the statute of

Distributions, in respect of any residue not expressly disposed

of, unless it shall appear by the will or codicil that the persons

so appointed executors were intended to take such residue

beneficially, There is a proviso, that the act shall not affect

the rights of executors, where there are no parties entitled under

the statute. The act does not extend to Scotland,

It is a curious circumstance, that about 100 years since, a

bill was brought into the House of Lords, for a purpose

directly contrary, namely, to take away the equitable rule, and

to give the surplus to the executor, whenever it was not pre-

cisely given away from him. A copy of this bill, introduced

by Lord King in 1776, is given in Jemmett's edition of the

acts passed in the session 1830, relating to courts of equity,

Concerning the Administrator also there was formerly much

debate, whether or no he could be compelled to make any

distribution of the intestate's estate. Godot, p. 2. c. 32. But

these controversies were put an end to by the statute commonly

called the Statute of Distribution, 22 $ 23 Car. 2. c. 10.

(explained by 29 Car. 2. c. 30.) whereby it is enacted that the

surplusage of intestates, (except of femes covert** whidtOT

left as at common law : stat. 29 Car. 2. c. 3. § 25.) shall

after the expiration of one full year from the death of the

intestate, be distributed in the following manner: wtC'thmt

shall go to the widow of the intestate, and the residue, in

equal proportions, to his children, or if dead, to their repre-

sentatives, that is, their lineal descendants: if there aie no

children or legal representatives subsisting, then a moiety snail

go to the widow, and a moiety to the next of kindred in equal

degree, and their representatives: if no widow, the whole

shall go to the children; if neither widow nor children, toe

whole shall be distributed among the next of kin m equal

degree, and their representatives: but no rcpr^sen^nTsap

admitted among collaterals farther thanVjhTchildren ojjjg

intestate's brothers and sisters. Uaym. 4Q(i :
Lard Raym.Si l*

^TrTe next of kindred here referred to are to be invertgW

by the rules of consanguinity, as those who are ent*tle
{*

*°

letters of administration, of whom sufficient has already been

said (ante III.) And therefore, by this statute, the mot ner,

as well as the father, succeeded to all the personal euects «
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their children, who died intestate, and without wife or issue;

in exclusion of any brothers and sisters of the deceased* And
so the law still remains with respect to the father. (See 1 P.
Wms. 4-8.) And the father need not administer* (Pr. Ch.

260.) But by stat, 1 Jac 2. c. 1 ft if the father he dead, and
any of the children die intestate, without wife or issue, in the

life-time of the mother, she and each of the remaining children,

or their representatives, shall divide his effects in equal por-

tions.— And in case a man die, leaving a wife and a mother,

and brothers and sisters, the wife shall have only a moiety, the

remainder going to his mother, brothers, and sisters equally*

2 P. Wms. 344.

The Statute of Distribution bears, in its principle, a near

resemblance to our ancient English Jaw previous to the statute

of wills, by which (sec 0/anvil, I. 2. c. 5: Bravion, 1.2. c. 26:
Fleia, I. 2. c. 570 a man's goods were to be divided into three

equal parts ; of which one went to his heirs or lineal descend-
ants, another to his wife, and the third was at his own dis-

posal ; or if he died without a wife, he might then dispose of
one moiety, and the other went to his children. And so if he
had no children, the wife was entitled to one moiety, and he
might bequeath the other ; but if he died without either wife
or issue, the whole was at his own disposal. The shares of
the wife and children were called their reasonable parts ; and
the writ de rationabili parte bonorum was given to recover them*
F. N.B. 122.

By the same Statute of Distributions it is directed, that no
child of the intestate (except his heir at law) on whom he
settled in his life-time any estate in lands, or pecuniary por-
tion, equal to the distributive shares of the other children, shall

have any part of the surplusage with their brothers and sisters;

but if the estates so given them, by way of advancement, are
not quite equivalent to the other shares, the children, so
advanced, shall have so much only as will make them equal.
And this with respect to goods and chattels is part of the
ancient custom of London, of the province of York, and of
Scotland: and with regard to lands descending in coparcenary,
that it hath always been, and still is, the common law of
England, under the name of Hotclqmt.

It may be observed, that the doctrines and limits of repre-

sentation, laid down in the Statute of Distribution, seem to
have been in some measure also borrowed from the civil law :

whereby it will semetimes happen, that personal estates are
divided per capita, and sometimes per .stirpes ; whereas the
common law knows no other rule of succession but that per
stirpes only. They are divided per capita, to every man an
equal share, when all the claimants claim in their own rights,

as in equal degree of kindred, and not jure representatio?tis, in

the right of another person. As if the next of kin be the
intestate's three brothers, A. B. and C, here his effects are
divided into three equal portions, and distributed per capita,
one to each : but if ouc of these brothers A. had been dead,
leaving three children, and another, IS. leaving two, then the
distribution must have been per stirpes ; viz* one third to A.'s
three children, another third to li/s two children, and a
remaining to C. the surviving brother. Yet if C. had also been
dead, without issue, then A.'s and B.'s five children, being all

in equal degree to the intestate, would take in their own rights
per capila ; viz. each of them one- fifth part. Prec. Chanc. 54.
A question has been made, if a father die intestate, leaving

only one son, which son also dies intestate, whether adminis-
tration should be granted to the next of kin, of the father or
of the son? The latter determination has been, that, bv this

statute of distribution of intestate's estates, a right is vested in

one child, where there is one and no more, (viz.) a right to sue
for the estate : and by consequence, if he die before the
estate is recovered, and actually in his possession, it must go
to his administrator, and not to the administrator of the
father. Palmer v. Alcock, 3 Mod. 58. Vide Shower, 26*. and
2 Fern. 2? 4.

So where a person died intestate, leaving two, who were

next a-khi, in equal degree to him; one of them died intes-
tate within the year, and before distribution ; adjudged, that
an interest was vested in him, and his next of kin shall have
the administration, like the case of a residuary legatee dying
before probate of the will, (viz.) his next of kin shall have the
administration, and the next of the testator, Shoiv. 25.

9. Distribution of' the Cttsto?ns of London and York as to

Intestates.—The Statute of Distribution expressly excepts and
reserves the customs of the city of London, of the province of
York, and of all other places having peculiar customs of dis-

tributing intestates' effects. So that, though in those places
the restraint of devising is removed, their ancient customs
remain in full force with respect to the estates of intestates.

In the city of London (Ld. Raym. 1329.) and province of
York, (2 Burn. EccL Law. 746.) as well as in the kingdom of
Scotland, (Ibid. 782.) and probably also in Wales, (concerning
which there is little to be gathered, but from the stat. 7 8

W. 8. c. 38.) the effects of the intestate, after payment of his

debts, arc in general divided according to the ancient universal

doctrine of the pars rationabilis. If the deceased leaves a
widow and children, his substance (deducting for the widow's
her apparel, and the furniture of her bed-chamber, which in

London is called the widow's c Ita tuber,) is divided into three
parts, one of which belongs to the widow, another to the chil-

dren, and the third to the administrator; if only a widow,
or only children, they shall respectively, in either case, take
one moiety, and the administrator the other. 1 P. Wms. 34 1

:

Salic. 21 6.— If neither widow nor child, the administrator shall

have the whole. 2 Show. 175.—And this portion, or dead
mans part, the administrator was wont to apply to his own
use. (2 Frcem. 85: 1 Vera. 133.) Till the stat. 1 Jac. 2. c. 17.

declared that the same should.be subject to the statute of Dis-
tribution. So that if a man dies worth 1 800/, personal estate,

leaving a widow and two children, this estate shall be divided
into eighteen parts ; whereof the widow shall have eight, six

by the custom, and two by the statute; and each of the chil-

dren five, three by the custom, and two by the Statute; if he
leaves a widow and one child, she shall have still eight parts, as

before, and the child shall have ten, six by the custom, and
four by the statute ; if he leaves a widow and no child, the
widow shall have three-fourths of the whole, two by the custom,
and one by the statute; and the remaining fourth shall go, by
the statute, to the next of kin. It is also to be observed, that
if the wife be provided for by a jointure before marriage, in
bar of her customary part, it puts her in a state of non-entity,
with regard to the custom only; (2 Fern. 665 : 3 P. Wms, 1 6.)
but she shall be entitled to her share of the dead man's part
under the Statute of Distribution, unless barred by special
agreement. 1 Vern. 15: 2 Chanc. Hep. 252. And if any of
the children are advanced by the father in their life-time with
any sums of money (not amounting to their full proportionable
part), they shall bring that portion into hotchpot with the rest
of the brothers and sisters, but not by the widow, before they
are entitled to any benefit under the custom ; (2 Freem. 279 '

1 Equ. Cas. Abr. 155: 2 P. Wms* 526.) but if they are fully
advanced, the custom entitles them to no farther dividend.
2 P. Wms. 527.

Thus far, in the main, the customs of London and of York
agree : but besides certain other less material variations, there
are two principal points in which they considerably differ. One
is, that in London the share of the children (or orphanage part)
is not fully vested in them till the age of twenty-one, before
which they cannot dispose of it by testament (2 Fern. 558.) ;

and if they die under that age, whether sole or married, their
share shall survive to the other children ; but after the age of
twenty- one it is free from any orphanage custom; and in case
of intestacy, shall fall under the Statute of Distributions. Prec.
Chanc. 537. The other, that in the province of York, the
heir at common law, who inherits any land, cither in fee or in

tail, is excluded from any filial portion or reasonable part.

2 Burr. 754-. See further Williams on Executors, p. 937 .

S S 2
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VI, 1 . OfActions and Suits by and against Executors and Ad-

ministrators, §c*—And herein of Devastavit.—With respect to

personal actions founded upon any obligation, contract, debt,

covenant, or other duty, it has been a general rule from the

earliest times that the right of action on which the deceased

might have sued survives him, and vests in his executor or

administrator. Executors however could not maintain an action

of account at common law, but it was given to them by the

stat. of IVeshn. * (1 Ed. 1. slat. 1. c. S.) ; to executors of exe-

cutors by 25 Ed, Si c. 5 ; and to administrators by the 31 Ed. 3.

c. 11. Where goods, &e. of the testator taken away continued

in specie in the hands of a wrongdoer, it has been long

decided that replevin and detinue lie for executors to recover

the speeilic goods, &c. ; Sir flw- Jones* 173: 1 Sawml. 217.

n. (1) ; or in case they are sold, an action for money had and

received to recover their value.

But it was a principle of the common hwv, that if an injury

was done either to the person or property of another, for which

damages only could be recovered, the action died with the

person to whom or by whom the wrong was done ; the rule

bein" where a declaration imputed a tort done either to the

person or property of another, and the plea must have been

not guilty, actio personalis morititr cum persona. This rule

was greatly modified by the I E. 3. c 7- de bonis asjwrtatis in

vita tcstatvris, which gave to executors the like actions to

recover damages for trespasses done to their testators, by carry-

ing away their goods and chattels in their lifetimes, as the

latter should have had if they had been living. The remedy

afforded by this statute was extended to executors of executors

hv the '25 E.3.C.5, and to administrators by an equitable

construction of the former act. Cro. Eliz. 384. The 4 E. 3.

being a remedial law, was expounded largely, and though it

made use of the word trespasses only, it was held that under

it an executor or administrator should have the same actions

for any injury done to the personal estate of the deceased

during' his life, whereby it had been rendered less beneficial to

his representatives, as he himself might have had, whatever

ttiight be the form of action, 1 Saund, 217- 1- Bui that

statute does not extend to injuries done to the person ^there-

fore an executor or administrator shall not have actions of

assault or battery, false imprisonment, or slander, for such

actions do not survive. Neither did it extend to wrongs done

to the freehold, which also died with the party injured, until

the passing of the recent act of the 3 and 4 W. 4. c. 42, which

by § 2. after reciting "there was no remedy provided by law

for injuries to the real estate of a person deceased in his life-

time, nor for certain wrongs done by a person deceased to

another in respect of his property, real or personal," enacts

:

ff that an action of trespass or trespass on the case, as the case

may be, may be maintained by the executors or administrators

of any person deceased for an injury to the real estate of such

person committed in his lifetime, for which an action might

have been maintained by such person, so as such injury shall

have been committed within six calendar months before the

death of such deceased person ; and provided such action shall

be brought within one year after the death of such person
;

and the damages when recovered shall be part of the personal

estate of such person : and further that an action of trespass, or

trespass on the case, as the case may be, may be maintained

against the executors or administrators of any person deceased

for any wrong committed by him in his lifetime to another in

respect of his property, real or personal, so as such injury shall

have been committed within six calendar months before such

person's death, and so as such action shall be brought within

six calendar months after such executors or administrators shall

have taken upon themselves the administration of the estate

and effects of such person ; and the damages to he recovered

in such actiou shall be payable in like order of administration

as the simple contract debts of such person."

If a man have judgment for land in a real or mixed action

and for damages, and then dies, his executor or administrator.

not the heir, shall have execution for the damages, hut not for
the land. Fitz. Admin. 53 : March, Q.

Counts on promises to a testator, may be joined with counts
on promises to an executor, if the damages recovered under
the last would be assets in the hands of the executor. Porvtev

v. Newton, 6 W. P. Taunt. 456.

An executor may commence an action before probate; tmt

he cannot declare upon it without producing in court the let-

ters testamentary : he is not like an administrator, who has

no right till administration committed ; for his right is the

same before as after probate of the will, and the not proving

it is only an impediment to the action. 1 Salk. 303.

Although an executor derives his title from the will, it is

the probate alone which authenticates his right, and it is the

only evidence of this appointment. The seal of the Eccle-

siastical Court on the probate proves itself. Car. Temp.

Hard. 108.

By one of the rules made by the judges in H. T. 4 W. 4.

pursuant to the stat. 2 and 4 W% 4. c, 42, and which rules were

to come into operation from and after the first day of the fol-

lowing Easter Term, unless parliament should in the mean-

time otherwise direct, it is ordered that in all actions by and

against executors or administrators, the character in which the

plaintiff or defendant is stated in the record to sue or be sued,

shall not in any case be considered as in issue, unless specially

denied.

An action of debt did not lie against an executor or adminis-

trator upon a simple contract, in which the deceased could have

waged his law. 1 N. R. 2$3. And although wager of law

is now abolished by § 13. of the 3 and 4 IV. 4. c. 42. it ia

enacted by the following section, that an action of debt on

simple contract shall in no case be maintainable against any

executor or administrator.

Nothing can be debt in the executor, which was not debt in

the testator. Cro. Eliz. 232. A promise to pay to an exe-

cutor^ when the testator is not named, is not good. Cro. he.

570. But a testator may bind his executors as to his goods,

though he himself is not bound* Ibid. And an executor may

recover a duty due to the testator, though he be not named.

Dyer, 14. Action lies against an executor upon a collateral

promise made and broken by the testator. Cro. Jac. 66&

The testators assumpsit to do any collateral thing, as to build

an house, &c. winch is not a debt, binds executors.

Cent. "290. 336. Assumpsit ties upon a contract of the testator;

and the reason is the same upon a promise, where the testatW

had a valuable consideration. Palm. 329. Though a debt

upon a simple contract of the testator, cannot be recovered of

the i xecutor bv action of debt ;
yet it may by assumpsit* J Lcto

200 : y Rep. 87-

The executrix of an attorney is liable in an action on the

case for negligence of her testator in not making due inquiry

into the validity of a security upon which his client proposed

to advance mono v. 1 J). $ It- 30. .

Executors of an obligor of a bond given by the father ot

two illegitimate children for payment of an annuity of 30i lor

their support and that of their mother during their joint lives,

or in case of the death of the children during the hie ot W
mother, are liable upon the bond for the arrears of the annuity

accruing after the death of that child. 1 D. $ 11 a48: 5

But if an author undertakes to compose a work and dies

before the completion of it, his executors are discharged tram

this contract, for ir is merely personal, and has become impossi-

ble to he performed. 1 Tyrrtvk. Ex. 7c\ 340. .

An action does not lie at law against an executor lor a

general legacy. 5 T. R. 690: 7 B. % C'Jf\
But

otherwise in the case of a specific legacy to which the executor

has assented. 1 Stra, 70 : 3 East, 1 23.

A defendant may be declared against as an e*ecul
^n

administrator though the process only describes him genenmjr.

3 B. $ B. 4.
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If two persons are jointly bound, and one of them dies, the

survivor only shall be charged, and not the others executor.

Patch* Hi Car. 2. When there are two executors, if one of

them dies, action is to be brought against the surviving exe-

cutor, and not the executor of the deceased : but in equity the

testator's goods are liable in whosesoever's hands they are.

1 Leon. 304: Chan. Rep. .57-

If there he no assets, the obligee executor may sue the heir

of the obligor testator in action of debt upon his bond* 1 Satlc.

304: 1 Lfl Abr. o7/i.

An executor shall be charged with rent in the detinet, if he

hath assets; and if he continues the possession, he shall be

charged in the debet and detinet, in respect of the perception

of the profits, whether he hath assets or not* 1 Lev. 12?.

If an executor has a term, and the rent reserved is more

than the value of the premises, in action brought against him

for it in the debet and detinet, he may plead the special matter,

viz. That he hath no assets, and that the land is of less value

than the rent, and demand judgment if he ought not to be

charged in the detinet tanturn ; and he cannot waive the lease

without renouncing the whole executorship. 1 Satk. 297.

But see 4 B. cy Ad. 241. in which it was held, that where a

term of years becomes vested in executors, and the yearly value

is less than the reserved rent, the executors are liable in the

debet and deiinct as assignees, for so much of the rent as the

premises arc worth.

If an executor releases all actions, suits, and demands, it

extends only to demands in his own right, not such as he hath

as executor. Shaw. 1.03.

One executor cannot regularly sue another at law ; but he

may have relief in equity: in the eye of the law all are but

as one executor ; and most acts done by, or to any of them > are

esteemed acts d me by or to all of them, 1 RoL Ab. 918, If

where one executor is sued, he plead that there is another exe-

cutor, he ought to show that he hath administered. 1 Lev. Hi],

And he only that administers is to be sued in actions against

executors; but actions brought by executors are to be in the

name of all of them, though some do not Lake upon them the

executorship/ 1 Hot. 924: Jerih Cent. 106, 1< 7. If any exe-

cutor refuses to join in an action with his co-executors he must
be summoned and severed.

An executor is not disabled by outlawry to sue for the debts

of the testator.

By the stat. of Frauds, 2,9 Car. 2. h. 3. no action shall

charge an executor to answer damages out of his own estate,

upon any promise to another, unless there be some writing

thereof signed by the party to be charged therewith. See
ll<inn v. Httgkes, 4 Bro. P. C
A promissory note, by which the makers as executors jointly

find severally promise to pay on demand with interest, renders

them personally liable, a B. ey Ji 460. S. C. : 5 Moore, 282.

Against an administrator and for him, action will lie, as for

and against an executor, and he shall he charged to the value of

the goods, and no further: unless it be by his own false plea, or

by wasting the goods of the intestate. An executor or adminis-

trator shall never he charged de bonis propriis, but where he
doth some wrong ; as by selling the testator's goods, and con-

verting the money to his own use, concealing or wasting them,

or by pleading what is false. Dyer, 210: 2 RoL Rep.

But this plea must be of a fact within his own knowledge.

If an administrator plead plenc admin islravit, and it is found

against htm, the judgment shall be de bonis propriis, because

it is a false plea, and that upon his own knowledge. 2 Cro.

lpl. Contra where he pleads such a plea, and that he hath

no more than to satisfy such a judgment, &c. the recovery

shall be de bonis lestatoris, &e. 2 Rol* Rep. 400. See on this

subject Williams on Ejcccttturs, p* 1216. Upon pletie adminis~

travil pleaded by an administrator, the plaintiff must prove his

debt, or he shall recover but a penny damages, though there be

assets; because the plea only admits the debt, but not the quart'

turn. 1 Salic. 296.

Special bail is not required of administrators or executors
in any action brought against them for the debt of the intes-

tate
1
except where they have wasted the goods of the deceased

.

Seef.
r

™. Eth.503: Yctv. 1 68: Hut. 69: 2 RoL Rep. 87:
I SalL 207 : 3 Satk. 106. Where an administrator is plaintiff,

he must show by whom administration was granted; for that
only entitles hint to the action : but if an administrator is

defendant, the plaintiff need not set forth by whom adminis-
tration was granted, for it may not be within his knowledge.
Sid. 2%8: I Lulw. 301. Generally an administrator shall be

charged by otbers for any debt or duty due from the deceased,

as he himself might have been charged in his life-time ; so far

as he hath any of the intestate's estate to discharge the same.

Co. Lit. 219: Dyer, 14.

At common law executors or administrators could not dis-

train for arrears either of rent issuing out of laud, the property

of third parties, or of rents of lands whereof the deceased was
owner, where such arrears had accrued in his life-time ; but by
virtue of the 32 H. 8. c. 87- and 3 and 4 W. 4. e. 42. § 37-

executors may make a distress in all cases where it might have
been had by their testator or intestate during his life.

An executor or administrator is entitled to all the equitable

interests of the deceased, and mav in his representative capa-

city enforce them in a court of equity. Com* Dig. Chancery.

An executor or administrator may exhibit a bill for the dis-

covery of the personal estate of the deceased; 1 Vera. 106;
institute a suit against creditors for the purpose of having
their several chums adjusted by the decree of the court, where
lie linds the affairs of the testator so complicated as to render

the administration of the estate unsafe ; 2 Fern. 37 ; and
where there is a deficiency of assets to pay creditors, fde a bill

to compel a legatee to refund his legacy. 3 East, 123.

On the other hand an executor or administrator is liable in

his representative character to all equitable demands with
regard to personal property which existed against the deceased

at the time of his death. Toller, 449.

Executors and administrators are in almost every respect

considered in courts of equity as trustees. Hence they will

entertain a bill for a personal legacy, or the distribution of an
intestate's personal estate ; 1 fern. KM-; and compel an executor

or administrator, as they do an express trustee, to discover and
set forth an account of the assets, and of his application of them.

It has been the constant habit of courts of equity to charge
the representatives of trustees with breaches of trust, and this

whether they derive benefit from the breach of trust or not.

1 Seho. ey Lef L2~2 ; 17 Ces. 489,
By stat. 17 Car. 2. c. 8, § 1. on any judgment after verdict,

had by or in the name of an executor or administrator; an
administrator de bonis non may sue forth a scire facias, and
take execution upon such judgment. If an executor makes
himself a stranger to the will of the testator, or pleads Ne
umptes executor, or any faise plea, and it is found against him,
judgment shall be de bonis propriis: in other cases de bonis

testa for is. ( ro. Jar. 447-

If on a scire facias against an executor, the sheriff return
a devastavit, the plaintiff shall have judgment and execution
de bonis propriis of the defendant ; and if nulla bona be re-

turned, he may have a capias ad satisfaciend. or an elegit.

*2 Sets. 7^1 : Dt/er, 185. But one executor shall not be charged
with a devastavit made by his companion ; for the act of one
shall charge the other no furs her than the gefids of the testator

in his hands amount to. Cro. Eliz. 3)8.
If an executor does any waste, or misemploys the estate of

the deceased, or doth any thing by negligence or fraud, &c. it

is a devastavit, and he shall be charged for so much out of his

own goods. 8 Rep. 133. And a new executor may have an
action against a former executor, who wTasted the goods of the
deceased ; or the old one mav remain chargeable to creditors,

&c. Hob. 2«i.

Formerly if an executor wasted goods, and left an executor,

and died leaving assets, his executor should not be chargeable,
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because it was a personal tort. 2 Lev. 120. But now it is

otherwise by the stat. 4 and 5 W. § M. c. 24.

If an executor takes an obligation in his own name, for a

debt due by simple contract to the testator, this shall charge

him as much as if he had received the money ; for the new
security hath extinguished the old right, and is quasi a pay-

ment to him. Off. of Ex. 158: Yelv. 10: 1 Lev. 189-

So if the executor sues a peison in trover and conversion, in

which he has a right to recover ; and afterwards he and the

defendant come to an agreement, that he shall pay the exe-

cutor such a sum at a future day-, and the party fails, this is a

devastavit; and he shall answer ad valorem. 2 Lev, ISO:
2 Jon. 88. & C. : I Vern. 474. S. C.

It is a devastavit to permit interest to run in arrcar, and
then suffer judgment for it ; and want of assets to pay before

the incurring of it by the administrator shall not be intended

unless it be expressly pleaded. 2 Leo. 40.

But it does not amount to a devastavit if an executor lends

out on private security money belonging to the testator, but
not wanted for the immediate uses of the will ; if he exercises

a fair and reasonable discretion on the subject. 3 B. $ A. 360.

An executor in case of a devastavit is in nature of a trustee

of an estate. Chan. Cases, 304-.

2. Of Costs,—Previous to the late act of the 3 and 4 W. 4.

c. 42. executors and administrators were not liable to costs when
plaintiffs upon a nonsuit or verdict where the action was
brought upon a contract entered into by the deceased, or for a

wrong done in his lifetime ; but they were where they sued

on a contract made with or for a wrong done to themselves.

1 SalL 314 : 2 Taunt. 1 1 6\ Also they were made to pay costs

in cases where they misconducted themselves or were guilty of

a wilful default, as where they knowingly brought a wrong
action; were guilty of a discontinuance, I IV. Ill 4.31 ; for

not proceeding to trial according to notice, Tidd, 919> 9th ed.;

or upon a judgment of mm pros. Ibid.

Now by the 31 § of the above statute it is enacted, that in

every action brought by an executor or administrator in right

of the testator or intestate, such executor or administrator shall,

unless the court in which such action is brought, or a judge of

any of the superior courts, shall otherwise order, he liable to

gay costs to the defendant, in case of being nonsuited or a ver-

dict passing against the plaintiff" and in all other cases in which
he would be liable if such plaintiff were suing in his own
right upon a cause of action occurring to himself ; and the

defendant shall have judgment for such costs, and they shall he
recovered in like manner.

Executors and administrators, when defendants, have no
privilege with respect to costs ; and are liable to pay them
de bonis propriis if there are no assets. Tidd, 101 (>, 8th ed.

9 B. $ a 658.

EXECUTORY ESTATE. Is where an estate in fee

created by deed or fine is to be afterwards executed by entry,

livery, writ, &c. Leases for years, rents, annuities, conditions,

&c. are called inheritances executory. Wood's Inst. 293, Estates
executed are when they pass presently to the person to whom
conveyed, without any after act. 2 Inst. 513. See tit. Estate.
Executory Devise. The devise of a future interest. A

devise that vests not at the death of the testator, but depends on
some contingency which must happen before it can vest. 1 Eq.
Cas. Abr. 486.

An executory devise differs from a remainder in three very
material points. I. That it needs not any particular estate to
support it. 2. That by it a fee-simple or other less estate may
be limited after a fee-simple. 3. That by this means a re-
mainder may be limited of a chattel interest, after a particular
estate for life created in the same. See tit. Remainder, and
£ Comm. 172—5.

1. The first case happens when a man devises a future
estate to arise upon a contingency : and until that contingency
happens does not dispose of the fee-simple, but leaves it to
descend to his heir at law. As if one devises land to a feme-

sole and her heirs, upon her day of marriage : here is in effect
a contingent remainder without any particular estate to sun
port it

;
a freehold commencing in futuro. This limitation

though it would be void in a deed, yet is good in a will bvway of executory devise. 1 Sid. 153. For, since by a devise
a freehold may pass without corporal tradition or liverv of
seisin (as it must do if it passes at all), therefore it may com-
mence in futuro ; because the principal reason why it cannot
commence in futuro in other cases, is the necessity of actual
seisin, which always operates in preesenii. And since it may
thus commence infuturo, there is no need of a particular estate
to support it, the only use of which is to make the remainder
by its unity with the particular estate, a present interest!
And hence also it followed, that such an executory devise not
being a present interest, could not be barred by a recovery suf-
fered before it commenced. Cro. Jac* 593, See this Diet. tit.

Fine and Recovery.

% By executory devise a fee, or other less estate, may be
limited after a fee. And this happens where a devisor devises

his whole estate in fee, but limits a remainder thereon to com-
mence on a future contingency. As if a man devises lands to

A. and his heirs
; hut, if he dies before the age of twenty-one,

then to B. and his heirs : this remainder also, though void in

deed, is good by way of executory devise. 2 Mod. 289.

In both these species of executory devises, the contingencies

ought to be such as may happen within a reasonable time, as

within one or more life or lives in being, or within a moderate

term of years ; for courts of justice will not indulge even wills,

so as to create a perpetuity, which the law abhors. 12 Mod,

28? : 1 Vern. Uy\< : 1 Saik. 22[). The utmost length that has

been hitherto allowed for the contingency of an executory

devise of either kind to happen in, is that of a life or lives in

being, and one and twenty years afterwards. As when lands

are devised to such unborn son of a feme-covert as shall first

attain the age of twenty-one, and his heirs; the utmost length

of time that can happen before the estate can vest, is the life

of the mother and the subsequent infancy of her son, and this

hath been decreed to be a good executory devise. Forr. 232.

This limit was taken from the time in which an estate may be

rendered unalienable by a strict settlement. An executory

devise to an unborn son of a man, may be suspended a few

months beyond the life of the father, and twenty-one years

afterwards, by a posthumous birth. See post I. ad fnem.
S. By executory devise a term of years may be given to one

man for his life, and afterwards limited over in remainder to

another, which could not be done by deed : for, by law, the

first grant of it to a man for life, was a total disposition of

the whole term ; a life estate being esteemed of a higher and

larger nature than any term for years. 8 Rep. 95.

And, at first, the courts were tender even in the ease of a

will of restraining the devisee for life from aliening the term,

but only held, that in case he died without exerting that act

of ownership, the remainder over should then take place; for

the restraint of the power of alienation, especially in very long

terms, was introducing a species of perpetuity. Bro. tit.

Chattels, 23 : Dyer, 74. But, soon afterwards it was held,

that the devisee for life hath no power of alienating the teira,

so as to bar the remainder-man. Dyer, 35 S: 8 Rep. 9& ^ el>

in order to prevent the danger of perpetuities, it was settled,

that though such remainders may be limited to as many per-

sons successively as the devisor thinks proper, yet they must all

be in esse during the life of the first devisee ; for then, as it ii

expressed, all the candles are lighted, and are consuming toge-

ther, and the ultimate remainder is in reality only to that re-

mainder-man who happens to survive the rest. It was abo

settled that such remainder may not be limited to take effect,

unless upon such contingency as must happen (if at all)

during the life of the first devisee. 1 Sid. 551 : Skinn. 341:

3 P. Wms. 358. See post, II.

Having said thus much on executory devises in general* sub-

sequent information may be thus divided.
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I. Of Executory Derives of Lands of Inheritance.

II. Of Executory Derives of Termsfor Years, and of per*

so/ial Goods and (Jhaltels*

L It is a settled rule of law that where the court can con-

strue a devise to be a contingent remainder, they will never
construe it to be an executory devise. 2 Bos. % Pull. 298,
See tit. Remainder, \l.

If a particular estate is limited, and the inheritance passes

out of the donor, this is a con tingent remainder ; but where the

fee by a devise is vested in any person and to he vested in an-
other by contingency- this is an executory devise: and in all

cases of executory devises, the estates descend until the con-

tingencies happen, Ray in. 28 : I Lutw. 7<j$. Where a con-

tingent estate limited, depends upon a freehold, which is capable

of supporting a remainer, it shall never he construed an exe-

cutory devise, but a remainder. And so it is if the estate be

limited by words in pratsenti, as when a person devises his lands

to the heirs of A, B. who is living, &c. Though if the same
were to the heir of A. after his death it would be as good as an
executory devise. 2 Sound. 380: 4 Mod. 255.
One by will devises land to his mother for life, and after her

death, to his brother in fee
; provided, that if his wife, being

then enceinte, be delivered of a son, then the land to remain to

him in fee, and dies, and the son is born ; in this case it was
held, that the fee of the brother shall cease and vest in the
son, by way of executory devise, on the happening of the con-
tingency ; and here such a fee estate enures as a new original

devise to take effect when the first fails. Dyer, r,3, 127:
Cro. Jac. 592, A remainder of a fee may not be limited by
the rules of law, after a fee simple; for when a man hath
parted with his whole estate, there cannot remain any thing
for him to dispose of : but of late times a distinc tion hath been
made between an absolute fee simple, and a fee simple which
depends Upon a contingency, or is conditionally limited; espe-
cially where such a contingency may happen in the course of a

few years, or of one or two lives ; and where such a remainder
is limited by will, it is called an executory devise. 2 Nels, Abr.
797-

An estate devised to a son and his heirs, upon condition that
if he did not pay the legacies given by the will within such a

time that then the land should remain to the legatees, &c. and
their heirs; this limitation of a fee in remainder, after a fee
limited to the son, being upon the contingency of the son's

failing in payment of the legacies, was adjudged good !>y wav
of executory devise. Cro. Eliz. 833. And where the father
devised his lauds to his youngest son and his heirs, and if he
die without issue, the eldest son being alive, then to him and
his heirs ; this was held a good remainder in fee to the eldest

brother, after the conditional contingent estate in fee to the
youngest, as depending upon the possibility that he might be
alive when his youngest brother died without issue ; and his
dying without issue was a collateral determination of his estate,

whilst the other was living, Godb. 282 : % Acts. Abr. 798.
If a devise be " to A. for ever, that is, if he shall have a

son or sons who shall attain 21, but if A, shall die without
son or sons to inherit, that the son of B. shall inherit this

is a fee in A, with an executory devise to the son of B. who
shall take if A, die without issue, or if the issue die before 21,
1 Bro. C R. U7.

If a devise be to the second son, then unborn, of A # B.
7
and

after his decease, or accession to his paternal estate, then to his

second son and his heirs male, with remainders over: such
second son of A, B. when born, will take an estate in tail male
by way of executory devise, determinable on the accession of
the family estate, and in the mean time the lands descend to

the heir of the testator, 2 Black. Rep. 1159.
One devised to his daughter then under age, an estate in

feet and if she died under the age of 21 years, unmarried, and
without leaving lawful issue, then to his wife in fee. The
daughter married, and died under 21 without issue, but left

her husband surviving her. The Court of K. B. held that the
devise over did not take effect, as bv the words of the will it
was made to depend on the happening of the three events,
dying under 21, dying under that ageuumarried, and dying
under that age without issue. Doe, d. Baldwin $ Ux., v. Raw-
ding $ Ux., Term Rep. K. B. E* 59 <?. 3. 441 : and see Doe
v. Cook, 7 East, 269. and Doe v. Jessop, 12 East, 269* But
sec 2 Fes. 24-7. and 3 Ves.jun. 4,50.

A testator having by his will devised to his son W, F, in fee,
and afterwards added, that if he should have no children, child,
or issue, the estate should, on the decease of W. F,, become the
property of the testator's heir at law, subject to such legacies
as \Y\ F. might bear by will to the younger branches of the
family, it was held that W. F, took an estate in fee, with an
executory devise over (in the event of his leaving no issue

living at the time of his death) to the person who, on the hap-
pening of that event, should become heir at law of the testator.

3 B. $ A. 646.

An executory limitation of either real or personal estate to
arise after an indefinite failure of issue is void, 1 Salic. 232.
But executory interests limited in defeasance of an estate tail,

are not within the rules against perpetuities, for being, with
all other limitations, ulterior to such an estate, liable to be
destroyed by the tenant in tail, they are not within the
mischief. 2 Salk. 5J0: 4 Burr. l[)2$.

By 39 and 40 G. 3. c. 9$. reciting f that it is expedient that
all dispositions of real and personal estates, whereby the
produce and profits thereof are directed to be accumulated, and
the beneficial enjoyment thereof is postponed, should be made
subject to certain restrictions ;

* it is enacted, that no person
shall by deed or will settle or dispose of any real or personal
property, in such manner that the rents or profits shall be
accumulated, for a longer term than the life of the settler, or
twenty-one years after his decease, or during the minority of
any party living (or in ventre sa mere) at the time of such
decease, or the minorities of parties beneficially entitled : all

directions to the contrary are declared void, and the rents, &e*
are to go to the parties who would be entitled if such accumu-
lation were not directed. This act does not extend to provi-
sions for payment of debts, or for raising portions for children,
or respecting the produce of timber: nor to the disposition of
heritable property in Scotland,

A limitation by way of executory devise, which is not to take
effect until after the determination of a life or lives in being,
and a term of twentv-one years as a term in gross, and without
reference to the infancy of any person who is to take under
such limitation, or of any other person, is a valid limitation.
Secus, if to the term in gross of twenty-one years be added
the number of months equal to the period of gestation. (In
the House of Lords.) 10 Bing. 140.

II. Of Executory Devisee of Termsfor Years, and of per-
sonal Goods and Chaffeh.— It has now been long fully settled,
that a term for years, or any chattel interest, mav be given by
an executory devise to an unborn child of a person in existence,
when it attains the age of twenty-one ; and that the limits of
executory devises of real and personal property are precisely
the same, Fearne. See ante I.

t

It is very common to bequeath chattel interests to A, and
his issue, and if he dies without issue to B. It seems now to
be determined, that where the words are such as would have
given A. an estate tail in real property ; in cases of personal
property the subsequent limitations are void, and A. has the
absolute interest: but if it appear from any clause or circum-
stance in the will, that the testator intended to give it over
only in case A, had no issue living at the time of his death,
upon that event the subsequent limitation will he good as an
executory devise. See Fearne, and the cases referred to in
Car\y P. W. iii. 262,

Formerly where a term of years (which is but a chattel) was
devised to one ; and that if lie died, living another person, it
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should remain to the other person during the residue of the

term, such a remainder was adjudged void : for a devise of a

chattel to one for an hour, was a devise of it for even Dyer,

74. But it was afterwards held, that a remainder of a term to

one, after it ?vas limited to anotherfor life, was good: in a case

where a testator having a term, devised that his wife should

have the lands for so many years of the term as she should live,

and that after her death the residue thereof should go to his

son and his assigns ; and this was the first case wherein an

executory remainder of a term for years was adjudged good.

Dyer, 253. 35S.

A person possessed of a term, devised to his wife for

eighteen years, and after to his eldest son for life, after to the

sou's eldest issue male during life
;
though he have no such

issue at the time of the devise and death of the devisor, if he

has before his own death, he shall have it as an executory

devise. 1 Rol. 013, But if one devise a term to his wife for

life, the remainder to his first son for life, and if he dies with-

out issue, to his second son, Sec. the remainder to the second

son is void, and no executory devise ; yet where the dying

without issue living at a person's death, may he confined to one

life, it hinders not a remainder over. 1 Eq. Abr. 194.

Where there is an executory devise, there needs not any

particular estate to support it ; and hecause the person who is

to take upon contingency, hath not a prevent hut future in-

terest, his estate cannot be barred by a common recovery. % Nels.

Ahr. 797, 798. It is held, executory devises, and limitations

of the trust of a term, are governed alike. 1 Fern. 234.

The husband being possessed of a term for years, devised

ike lease itself to his wife for her life, and after her death to

her children wipreferred ; it was insisted for the wife that she

had the whole term, the devise being of the lease itself and

the lands are not mentioned throughout the will ; but adjudged

that the wife had only an estatejor so many years of the lease

as she should live, and that so much as remained unexpired at

her death, was to vest in the children upon the contingency of

their living at that time. 1 And. 6\ : 2 Leon. Q2 : 3 Leon.

89 : Gold. 26.

By the rules of the ancient common law there could he no

future property, to take place in expectancy, created in per-

sonal goods and chattels: because, being things transitory, it

would occasion many suits and quarrels, and put a stop to the

freedom of trade, if such limitations were generally allowed.

But yet in last wills and testaments such dispositions were per-

mitted ; though, originally, that indulgence was only shown

when merely ^he use of the goods, and not the goods them-

selves, were given to the first legatee, the property being sup-

posed to continue in the executor: but now that distinction is

disregarded : and therefore if a man, either by deed or will,

limits furniture, &c. to A. for life, with remainder over to B,

this is good. But wThere an estate-tail in things personal is

given to the first or any subsequent possessor, it vests in him

the total property, and no remainder over shall he permitted on

such a limitation. For this, if allowed, would tend to a per-

petuity, as the devisee or grantee in tail of a chattel It as no

method of barring the entail ; and therefore the law vests in

him at once the entire dominion of the property, being analo-

gous to the fee-simple, which a tenant in tail may acquire in a

real estate. See 2 Comm. c. 25. 11.3.

EXECUTORY. The personal estate of the deceased ; and

falling under the distribution of the executor. Scoteh Diet.

EXEMPLIFICATION OF LETTERS PATENT, See.

See tit. Evidence,

EXEMPLIFICATIONS. A writ granted for the exem-

plification of an original record. Reg. Orig. 290.

EXEMPTION, exemption A privilege to be free from

service or appearance ; as knights, clergymen, Sec. are ex-

empted from appearing at the county-court by statute, and

peers from being put upon inquests. 6' Rep. 23. Persons

seventy years of age, apothecaries, Sec. are also exempted by

law from serving on juries : and justices qf peace, at tonnes, &c.

from parish offices. 2 List. 247. There is an exemption from
tolls, &c. by the king's letters patent : and a writ of exemption
or of case, to be quit of serving on juries, and all public
service. Shep. Epitam. 104<), Where an act directs that the
tolls of a navigation should he exempt from any taxes, rates

&c. other than such as the land, which should be used for the
purpose of the navigation, would have been subject to if the
act had not been made ; that goes to exempt the tolls qua tdU
altogether from being rated in respect of the line so exempted,

leaving the land rateable as before. Rex. v. The Leeds and
Liverpool Canal Company, 5 East, 325. See further the

proper titles in this Diet.

Exemption of Tithes* See tit. Tithes.

EXENNIUM OR EXHENIUM, A gift at present; and
more properly a new year's gift.

EKERC1TUALK. A heriot
;
paid only in arms, horses

or military accoutrements. Leg. Edw. Conf, 1.

EXF RED IA 11E , from ex and the Sax./rede
, frith, peace.']

To break the peace, or commit open violence. Leg, II, \,

r. 13.

EX GRAVI QUERELA. A writ that lies for him to

whom any lands or tenements in fee are devised by will

(within any city, town, or borough, wherein lands are devise-

able by custom), and the heir of the devisor enters and detains

them from him. Reg. Orig. 244 : Old Nat. Br. 87. And if

a man devises such lands or tenements unto another in tail,

with a remainder over in fee, if the tenant in tail enter, and is

seised by force of the entail, and afterwards dieth without

issue, he in remainder shall liave the writ ex gravi querela to

execute that devise. New Nat. Br. 441. Abo where tenant

in tail dies without issue of his body, the heir of the donor, or

he who hath the reversion of the land, shall have this writ in

the nature of a formedon in the reverter. Ibid. If a devisor's

heir be ousted by the devisee, by entry on the lands, he maj

not after have this writ, but is to have his remedy by the ordi-

narv course of the common law, Co. Lit. 311. Abolished

after the 31st Dec. 1834, by the 3 and 4 W. 4. c.%7> § 36\

EXHIBIT, vxh U> it um .] Where a deed or o th er wri ting is

in a suit in Chancery exhibited to be proved by witnesses, and

the examiner or commissioners appointed certify on the back of

it, that the deed or writing was shown to the witness, to prove

it at the time of his examination, and by him sworn to; this is

then called an exhibit in law proceedings. The same under a

commission of bankrupt.

EXHIBITION. An allowance for meat and drink, such as

was customary among the religious appropriators of churches,

who usually made it to the depending vicar : the benefaction

settled for the maintaining of scholars in the Universities, not

depending on the foundation, are called exhibitions* Paroch.

Anliq, 30%.

Exhibition-; in the Scotch law, is the term applied to an

action for compelling the production of writings.

EXIGENDARIES. See Exigent cr.

EXIGENT, or exigi facias.] A judicial writ that lies

where the defendant in an action personal cannot be found, nor

any thing of his within the county, whereby to be attached or

distrained ; and is directed to the sheriff; to proclaim and call

him five county-court days, one after another, charging him to

appear upon pain of outlawry. It is called exigent, because it

exacteth the party, u c. requires his appearance or forthcoming

to answer the law; and if he come not at the last day s pro-

clamation, he is said to be quinquies exacius (Jive times ex-

acted), and is outlawed. Cromp. Juris. 188*
.

The statutes requiring proclamations on exigents awarded

in civil actions, are 6 H. S. c. 4 : 31 Eliz. c. 3. Exigents are

to be awarded against receivers of the king s money, who

detain the same ; and against conspirators, rioters, Sec. A/af.

18 Ed. 3. c. 1. And a writ of proclamation shall be issued to

the sherifF to make three proclamations in the county where

the defendant dwells, for him to yield himself, &c. am
31 Eliz. e. 3.
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The writ of exigent also lies in an indictment for felony,

where the party indicted cannot be found. And upon suing

out an exigent for a criminal matter before conviction there

shall he a writ of proclamation, &c. 3 Inst. 31 : 4 and 5

IV. $ M.^f. 22. If a person indicted of felony absent himself

so long that the writ of exigent is awarded* his withdrawing

will be deemed a figfd in law, whereby he will be liable to

forfeit his goods ; and though he renders himself upon the

exigent, after such withdrawing, and is found not guilty, it is

said the forfeiture shall stand. 5 Rep. 110: 3 Inst. 232.

After a capiat directed to the sheriff, to take and imprison a

person, See*, if he cannot he taken, an exigent is awarded*

And after a judgment in a civil action, the exigent is to go

forth after the hrst capias ; but before judgment there must

be a capias, alias, and pluries. 4 Inst. 177- If the defendant

be in prison, or beyond sea, &c, he or his executors may reverse

the award of the exigent.

By r. 94. of the general rules made in H. T, 2 W. 4. it shall

not be necessary that a pluries capias be stamped by the clerk

of the warrants to authorise the exigenter to make out an exi-

gent. See further, this Diet, tit. Outlawry.

EXIGENTER, exigendarius.~] An officer of the Court of

Common Pleafc ; of which officers there are four in number.
They make all exigents and proclamations, in actions w here

process of outlawry doth lie ; and also writs of supersedeas, as

wxdl as the protkonotaries, upon such exigents made out in their

offices. But the issuing writs of supersedeas is taken from
them by an officer in the same court, constituted by letters

patent by King James the First,

In the K. B. the filacer is clerk of the exigents.

EXIGI FACIAS. Sue Exigent.

EXILE. A banishment, or driving one away from his

country. And this exile is either by restraint, when the go-

vernment forbids a man, and makes it penal to return ; or it

is voluntary, where he leaves his country upon disgust, but
may come back at pleasure. 2 Lei). 19E
One natural and regular consequence of personal libcrtv

under the laws of England is, that every Englishman may
claim a right to abide in his own country so long as he pleased,

and is not to be driven from it unless by sentence of the lawr
.

Exile and transportation are both punishments unknown to

the common lawr
; and wherever the latter is inflicted, it is

either by the choice of the criminal himself to escape a capital

punishment, or by the express direction of some statute. See
Magna Charta, c. 2Q. which expressly declares that no free-

man shall be banished unless by the judgment of his peers, or

by the laws of the land. And for the provisions of the Habeas
Corpus Act, st. 31 Car. 2. c. 2. (termed by Blackstone a second
Magna Charta, and stable bulwark of our liberties), with
respect to sending Englishmen prisoners to Scotland, Ireland,

or beyond the seasj see tits. False Imprisonment , Habeas
Corpus.

Soldiers and sailors form necessary exceptions to these rules;
but it is said the king cannot even constitute a man deputy
or lord lieutenant of Ireland, nor make one a foreign ambas-
sador against his will: since these in reality might be no more
than honourable exiles. 2 Inst. 4/6.

By the 60 G. 3. c. S. a person upon a second conviction for

composing or publishing a blasphemous or seditious libel, might
have been banished the Tinted Kingdom for such length of time
as the court should direct. But by the i 1 G. 4-. and 1 IV 4,

c. 73. the punishment of banishment for the above offence was
repealed.

See further, on this subject, this Diet, tits* Abjuration,
Clergy, Felony, Transudation.
EaILIUM. signifies in legal construction a spoiling:

and by the statute of Mar Ihridge it seems to extend to the
injury done to tenants, by altering their tenure, ejecting them,
&c.

j and this is the sense that Fleta determines, who distin-

guishes between vasium, destrudio, and exilium ; for he tells

us that vastum and destradio are almost the same, and are pro-
VOL, 1,

EXP
perly applied to houses, gardens, or woods ; but exilium is

when servants are enfranchised, and afterwards unlawfully
turned out of their tenements. Fleta, lib. 1. c. U, See Slat.

Marlb. c. 25.

EXITUS. Issue or offspring; and applied to the issues or

yearly rents and profits of lands, Stat. Westm. 2. c. 45. See
tit. Issues.

EXLEGALITUS. He who is prosecuted as an outlaw7
.

Leg. Edn\ Co?tfes. c. 38.

EX MERO MOTL\ Words used in the king's charters

and letters patent, to signify that he grants them of his own
will and mere motion, without petition or suggestion of any
other : and the intent and effect of these words is to bar all

exceptions that might be taken to the charters or letters pa-
tent, by alleging that the king in granting them was abused
by false suggestions. Kiteh. 352. When the words ex mero
molu are made use of in any charter, they shall be taken most
strongly against the king, 1 Co. Rep. 451*
EX OFFICIO, The power a person has by virtue of an

office, to do certain acts, without being applied to : as a justice

of peace may not only grant surety of the peace, at the com-
plaint or request of any person, but he may demand and take
it ex officio at discretion, &c. Dalt. 270.
Ex Officio Informations. Informations at the suit of

the king, filed by the Attorney- General, as by virtue of his

office: without applying to the court wherein tiled for leave,

or giving the defendants any opportunity of showing cause
whv they should not be filed. See tit. Information.

EXONERATIONS SECT^. A writ lay for the king's
ward, to hefree from all suit to the county-court, hundred-
court, leet, Sec. during wardship. F. N. B. 158.

EXONERATIONE SeCTjE AD CURIAM BARON*. A Writ of
the same nature, sued by the guardian of the king's ward, and
directed to the sheriff or stewards of the court, that they do not
distrain him, &c. for not doing suit of court. New Nat. Br. 352.
And if the sheriff distrain tenants in ancient demesne to come
to the sheriff's torn or leet, they may have a writ commanding
the sheriff to surcease, &c. Ibid. 359. Likewise if a man
have lands in divers places in the county, and he is constrained
to come to the leet where he is not dwelling, when he resides
within the precincts of any other leet, &c,, then he shall have
this writ to the sheriff to discharge him from coming to any
other court-leet than in the hundred where he dwelleth.
Ibid. 357.

By the common law parsons shall not be distrained to come
to court-Ieets for the lands belonging to their churches ; and
if they be, they may have the writ exoneratione secttv, &c.
F. N. B. 394". So shall a woman holding land in dower, if
she is distrained to do suit of court for such land ; when the
heir has lands sufficient in the same county. Ibid.

EXONEKETUR. An entry formerly made on the bail-
piece upon render of a defendant to prison in discharge of his
bail.

By r. 7. of the general rules of H. T. 1 W. 4. the entry of
an exonerelur is no longer necessary to exonerate the bail.

EX PARTE. Of the one part ; as a commission in Chan-
cery ex parte, is that which is taken out and executed by one
side or party only, on the other party's neglecting or refusing
to join. When both plaintiff and defendant proceed, it is a
joint commission.

Ex parte talis. Is a writ that lies for a bailiff or re-
ceiver, who having auditors assigned to take his account, can-
not obtain of them reasonable allowance, but is cast into pri-
son. And the course in this case is to sue this writ out of
the Chancery-, directed to the sheriff to take four mainpernors
to bring his body before the barons of the Exchequer at a
certain day, and to warn the lord to appear at the same time
F. K B. 129.

EXPECTANT. Having relation to or depending upon;
and this word is likewise used in the law with fee, as fee-
expedant.

3 T



EXP EXT
Expectancy. Estates in, are of two sorts; one created

by act of the parties called a remainder ; the other by act of

law, called a reversion* See tits. Estate, Remainder, Reversion,

Executory Devise.

EXPEDITATE, expeditare.^ In the laws of the forest

signifies to cut out the ball of the dog's fore-feet, for the pre-

servation of the king's game ; but the ball of the foot of a

mastiff is not to be taken out, but the three claws of the fore-

foot on the right side are to be cut off by the skin, Cramp.

Jurisd. 152: Manwood, c. 1 6. This relates to every man's

dog who lives near the forest ; and was formerly done once

in every three years ; and if any person keeps a great dog

not expeditated, he forfeits to the king 3$. 4ef. 4 InsL 308.

See tit. Forest,

EXPEDITATE ARBORES. Trees rooted up or cut

down to the roots. Fleta, lib. 2. c. 41.

EXPENDITORS. Persons appointed by commissioners

of sewers to pay, disburse, or expend the money collected by

the tax for the repairs of sewers, &e., when paid into their

hands by the collectors, on the reparations, amendments, and

reformations, ordered by the commissioners, for which they arc

to render accounts when thereunto required. Laws of Sewers,

87, 88. See tit. Sewers. The steward who supervises the

repair of the banks and water courses in Romney Marsh is

called tbe expenditor.

EXPENSE LITIS. Costs of suit, allowed a plaintiff or

defendant, recovering in his action. See tit. Costs*

EXPENSES. By the 7 G. 4. c. 64. § 22, 23, 24, and 25,

in all cases of felony, and in certain specified cases of misde-

meanor, prosecutors and witnesses attending in court on recog-

nizance or subpoena, or before the examining magistrates, are

allowed their expenses for their trouble and loss of time.

By § 2t>. courts of quarter sessions are empowered to

establish the rate of costs and expenses to be allowed, which

must be approved of by a judge.

By § 27. the above provisions are extended to the Court of

Admiralty. See further, tit. Compensation.

EXPENSES MILITUM NON LEVANDIS, &c. An
ancient writ to prohibit the sheriff from levying any allow-

ance for knights of the shire, upon those that hold lands in

ancient demesne. Reg. Orig. 26l. For there was also a

writ dc expensis militum levandis, for levying expenses for

knights of the parliament, &c. Reg. Orig. 191. See tit. Par-
liament.

EXPLEES. The rents or profits of an estate, &c. See

Esptees.

KXPLORATOR, A scout; also a huntsman, or chaser,

EXPORTATION. The shipping or carrying out the

native commodities of England for other countries; mentioned

in the statutes relating to the Customs* See this Diet. tit.

Kurtnation A els.

EXPOSITION OF DEEDS, shall be favourable, accord-

ing to the apparent intent; and be reasonable and equal, &c.

Co Lit 313. See tit. Deed.

EX POST FACTO, is a term used in the law, signifying

something done after, or as arising from, or to affect, another

thing that was committed before. An act done, or estate

granted, may be made good by matter ex jx>sl facto, that was
not so at first, by election, &c. As sometimes a thing well

done at first, may afterwards become ill, 5 Rep, 22 : S Rep.

146* An c,r post facto law is one which operates upon a sub-

ject not liable to it at the time the law was made. Such is an

act imposing duties of customs on gotids imported before the

passing of the act. See tit. Statute.

EXPOSURE OF THE PERSON. Is an indictable

offence at common law. Sid. 138: 1 Keb.

By the 5 G. 4. c. S3. § 4. every person wilfully exposing his

person in any public street, &c. with intent to insult any
female, shall be deemed a rogue and vagabond, and may be

committed to the House of Correction to hard labour for any

time not exceeding three months.

TO EXTEND, extenders] To value the lands or tene-
ments of one bound by a statute, who hath forfeited his bond
at such an indifferent rate, as by the yearly rent the creditor
may in time be paid his debt, F. N. B. See the next article

EXTENDI FACIAS, or EXTENT, extenta.] U a
writ of execution against the body, lands, or goods, or the lands
and goods, or the lands only, of the debtor ; and it is either

for the king or the subject. For the former it is an ancient
prerogative writ for obtaining satisfaction of debts originally

due or assigned to the crown, or found on an inquisition taken
on a writ of extent, or diem clan sit extremum. This terra is

also used for the estimate or valuation of lands, which, when
made to the utmost value, is said to be the full extent T

whence come our extended rents, or rack rents.

The following account of this writ is chiefly abridged from

Tidd's Practice.

I. Of Extents in Chief
it Of Extents in Aid.

III. Of the Return of Writs of Extent in Chief and in Aid,

and the subsequent Proceedings.

IV. Of the Writ of Extent at the Suit of a Subject, and other

mailers relating to Extents.

I. OfExtents in Chief—The writ of extent at the suit of the

king is either in chief or in aid. An extent in chief is an ad-

verse proceeding by the king for the recovery of his own debt;

an extent in aid is sued out at the instance and for the benefit

of the debtor to the crown, or his surety, for the recover}1
of a

debt due to himself. In the former case the king is the real

as well as the nominal plaintiff; in the latter he is the nominal

plaintiff only.

The king's remedy for the recovery of specialty debts is

governed by the 33 H. 8. c. 39 ; and on this statute he may pro-

ceed either by scire facias, which is the ordinary mode of pro-

ceeding when the debt is doubtful, or the debtor solvent, in

which case an extent is the ultimate process of execution; or

upon an affidavit of the insolvency of the latter, and that the

debt is in danger of being lost, and thefat of the chancellor or

one of the barons of the Exchequer, he may issue an immediate

extent in chief, so called from its being issued in the first

instance without the intervention of a scirefacias. But when

the debtor is solvent the king has not an election to proceed

against him by extent or scire facias ; the latter being the

only course. 3 Price, 288. 292.
For the recovery of a simple contract debt, the king may pro-

ceed eithur by action of debt, or, after it is recorded, by scire

facias, or extent.

The writ of extent in chief issues out of the equity side of

the Court of Exchequer. 2 Str. 74$. On the writ it is the

duty of the sheriff to take the body of the defendant unless

directed to the contrary; and as it contains, like all process at

the suit of the crown, a non omittas clause, the sheriff may

enter any liberty for the purpose of executing it. He may

also, if the doors be not open, break the party's house either to

arrest him, or to take his goods ; but before he does so he

ought to signify the cause of his coining and request the doors

to be opened. 5 Co. 91. h+ A defendant taken under an ex*

tent cannot be bailed. West. 73. 83. And the king not being

bound by the bankrupt laws or insolvent acts {Weft* jfiw

a certificated bankrupt, or person discharged under an insol-

vent act, is not entitled to his discharge out of custody under

an extent (1 Atk. 262 : 8 Price, 67 1-)* even in aid. Bunb. 202.

pi 279.

The next step by the sheriff, or the first if the defendant

cannot be found, or is not meant to be arrested, is to impanel

a jury to inquire as to the defendant's lands and tenements,

goods and chattels. The lands of a debtor or accountant to

the crown were liable to the debt at common law, as well as

his body and goods. 3 SalL 286 : 2 Sound. 10. (d.) And

under an extent the crown may take as well the legal estate

of its debtor as also trust estates (West. 1 29-), or an equity



of redemption, 1 Price, 207 • But copyholds cannot be taken,

Parker, 1 95.

The time from which lands are bound depends upon the

nature of the debt to the crown. Judgments bind from the

first day of the terra they are recorded. Dyer, 224?, 225 :

8 Co. 1? I • Recognizances from the caption or time they are

entered into. 2 Wins. Saund. 7. (5.) Bonds to the king

from the time they are made by force of the 33 H. 8. c. 3$.

And it seems that simple contract debts, found on a commis-

sion, bind the lands from the time of their becoming of record,

on the return of the inquisition. Wightw. 44.

With respect to personal property, all the goods and chattels

of the crown debtor may be seised, except things necessary for

the support of himself and family. 2 RoL Ab. \60. 1. 5.

And also except beasts of the plough, if the other chattels are

sufficient, Ibid* Under an extent against several, the sepa-

rate goods of each may be taken, as appears by the form of the

writ. West* 117* 1 69. And upon an extent against one
partner, the crown may seise the partnership property ; but it

con only sell the interest of the party against whom the extent
issues, which is his share of the surplus, after payment of the
partnership debts. Wightw. 51.

An extent for the king's debt binds the property of his
debtor's goods, into whose hands soever thev come, from the
teste of the writ. 8 Co. 171 : 5 Price, 428.
The property of goods, though bound, not being altered by a

distress for rent, an extent against the king s debtor, tested
after a distress for rent, with notice to the tenant and appraise-
ment of the goods, but before sale, shall prevail against the dis-

tress. Bunb. 12. 269: Parker, 112. 114, And the crown is

exempted from the operation of the clause in 8 Anne, c. 14. by
an express provision which has been held to apply to extents
in aid. So the crown is not bound by the bankrupt laws, and
an extent will bind the property of a bankrupt from the
teste of the writ, until an actual assignment by the com-
missioners. 2 Shotv. 481 : 2 Sir, 978. But where goods
seized under a distress for rent are sold, or the goods of a bank-
rupt assigned by the commissioners (2 Show. 48 1 .) before the
teste of an extent, they cannot be taken under it, for the pro-
perty is absolutely transferred to third persons ; and a provi-
sional assignment is sufficient to bar the crown. 1 Atk. 95 •

and see 14 0%r, 87- By § 7 } . of the bankrupt act (6 G. 4. c. 1 6.)
fraudulent extents of a bankrupt's property arc declared void.

In the case of an execution when the king and the subject
stand in an equal degree, and the property of the debtor
remains unaltered, the king's prerogative prevails. 9 Co. 1 29. 0.

:

4 T. R. 411,

But where aJierifacias issues, and is delivered to the sheriff
to be executed, the property of the goods is vested by the
delivery, and an extent afterwards for the king comes too' late.
Comb. 123. See also 2 Black. Rep. 1294: Doug. 415. 3QQ :

4 Term Rep. 402.
*

Debts owing to the king's debtor may be found under an
extent, (Godb, 291.) whether due on record or specialtv, or only
on simple contract. Ibid 296. And it is now the practice to
find debts due to the king's debtor on bills of exchange and
promissory notes, though it was formerly otherwise* West. 27,
28. 164, 165. Debts are in general bound in like manner as
goods and chattels, from the teste of the extent. 7 Vin. Abr. 104. i

The inquisition taken by the sheriff under an extent, is an
office of intituling, not of i?iJbrmation or instruction merely. It
must, therefore, be direct, positive, and traversable. Specialties
used formerly to be annexed to the inquisition, and returned
with it; but the sheriff now usually keeps them till called
upon to deliver them to the solicitor for the crown. West. 74.

It may here be proper to say a few words on tho writ of
dtem clausit artremum, which is a special writ of extendi facias,
or extent in chief, issuing after the death of the kingV debtor
against his lands and chattels. Whenever an extent mio-ht
have been issued against the king's debtor in his life-time a
writ of diem clausit exiremum, which is an extent against his

lands and chattels, may issue after his death. Bunb. 119- And
this writ may issue against the property of a simple contract

debtor of the crown on a commission found after his death.

Parker, 95. But no diem clausit extremuvi can regularly issue

against the estate of a person who was not debtor to the crown,

or found in his life-time to be debtor to the king's debtor.

West. 320.

The writs of extent hitherto spoken of are principally in the

JirH degree, being issued for the recovery of debts immediately

due to the crown ; but when an inquisition is taken thereon

under which debts are found and seised into the king's hands,

the crown, if they are not paid, may proceed for the recovery

of them either by scire facias (which is the ordinary mode),

or on an affidavit of danger and a baron's fiat by immediate

extent, which is called an extent in the second degree; and

upon such affidavit and fiat, an immediate extent we have seen

may issue before the extent under which the debts arc found is

returnable, though it must be actually returned before the

second extent can issue. In like manner when debts are found

and seized into the king's hands under an extent in the second

degree, an immediate extent may issue for the recovery of

them, if not paid on an affidavit of danger and a baron's fiat,

which is called an extent in the third degree. And it seems

that on an extent in chief the crown may seize debts found
to be due to its debtor, &c. in infinitum ; Bunb. 303 ; but on
an extent in aid, debts cannot be seized beyond the third

degree. Parker, 259, 260: West. 302, 303. In reckoning
the degrees, however, on an extent in aid, the debt due to the

debtor of the crown debtor, for which the extent originally

issued, is, according to a late decision, considered as the first

degree. In that case A. was the original crown debtor, B. was
indebted to A., C. to B., and D. toC, and on an extent against
C. which issued after extents against A. and B., the debt due
from D. to C. had been seized : the court held that this was pro-
perly done, and that the debt due to the crown from its debtor
was not to be counted in reckoning the degrees, 1 Price, 95.
And see 8 Price, 293. 386.

II. Of Extents in Aid.—An extent in aid, which will be now
treated of, is a writ issued at the instance, and for the benefit,
of the crown debtor, for the recovery of his own debt ; Bunb.
24. 127. 134; or it may be had against a principal debtor to
the crown at the instance, and for the benefit, of his surety,
who has paid the crown debt. West 13, 14. 307, &c. In
these cases the king is only the nominal plaintiff. West. 14.
The foundation of an extent in aid is a debt due to the crown
from its debtor, for which an extent in chief lms issued against
him. Previous to the 57 G. 3. c. 11 7. an extent in aid might
have been obtained by persons indebted to the crown by sim-
ple contract only, as well as for a specialty debt, or debt of
record, and also for debts due to the crown in bonds given by
traders for duties, and by sub-distributors of stamps, and sure-
ties only who had not been damnified, &c. But by that sta-
tute an extent in aid cannot now be had by persons indebted
to the crown by simple contract, unless it 'be for a debt due
from collectors or receivers of the revenue, and one or more of
them be bound by bond or specialty of record in the Exchequer
for the same. But an extent in aid may still be had for any
debt of record, or specialty debt ; except on such bonds as arc
particularly mentioned in the statute. And bankers who
have money in their hands, arising from the land and assessed
taxes paid into their bank for the purpose of being paid over to
the Exchequer, on account of a receiver-general, for whom
they have given bond to the crown, are still entitled to sue out
an extent in aid, 7 Price, 633*
When a party is entitled to the benefit of an extent in aid,

he may still issue it for a simple contract debt due to himself,
the statute having introduced no distinction with respect to
the nature of the debt due to the crown debtor. Man. L.
Ex. 577.

The writ, however, can only be had for a debt originally
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due to the king's debtor or accountant. Therefore if A.

be indebted to B., who assigns to C. before the extent issues

against C, an extent obtained against A* shall be discharged.

Bunt*. 225.

An extent in aid is in effect an extent in the second degree,

and being issued without any previous suit is always famtfe-

diate. In order to obtain it an extent pro forma is sued out

against the debtor to the crown, upon which an inquisition is

taken, and if it be found thereby that another person is indebted

to him, the court, or a baron, on an affidavit that the debt is in

danger, will grant afiat for an immediate extent in aid. Band.

24. 127- 128. 134.

The form of an extent in aid is precisely the same as that of

an extent in chief of the second degree ; West 2<)2 ; and under

it the body of the defendant may, in strictness, be taken in

execution, and his lands and tenements, goods and chattels,

&c„ as utider the latter extent.

Formerly it was the practice in many cases to issue extents

in aid lor larger sums than were due to the crown by the

debtors in whose behalf such extents were issued, which led to

the passing of the 57 G. 3. c. 117- whereby it is enacted, that

upon the issuing of any extent in aid on behalf of any dehtor

to the crown, the amount of the debt due to the crown shall be

specified in the fiat for issuing such extent in aid : that where

the debt due to the crown debtor is equal to, or more than the

debt due from him to the crown, the amount specified in the

hat shall be indorsed on the writ as the sum to be levied ; and

where the debt due to the crown debtor is less than his debt

to the crown, the actual amount of such debt shall be indorsed

on the writ and levied accordingly; and the money levied

under every such extent in aid shall be paid over to the use of

the crown under the order of the Court of Exchequer. Any

overplus produced beyond the sum so indorsed shall be paid

to the Court of Exchequer and disposed of by the court on

summary application. A proviso is made that such extent in

aid shall not prejudice the crown debtor in recovering the re-

mainder of his debt, not levied under such extent. Persons

imprisoned under any capias on extent in aid may apply for

their discharge to the Court of Exchequer, or in vacation to a

judge of the court, who may relieve as to the personal impri-

sonment.

Another mode of the subject's taking advantage of the

crown process for the recovery of his private debts, was by

assigning them to the king for debts due to him. 2 Leon. 67.

This was allowed at common law, and might have been done even

though the amount of the debts assigned was not ascertained;

2 Leon. 55 ; and after such assignment the king was entitled

to have execution against the body, lands, and goods of the

debtor. 4 Inst. 1 1.5. But this prerogative of the king having

been abused by his debtors for their own private benefit,

the assignment 'of debts to the king was greatly restricted by

several rules of court, and by the 7 Jac. I.e. 15 ; and has now

become obsolete. West. 255.

111. Of the Return of Writs of Extent in Chief, and in Aid,

and fin' subsequent Proceedings— A writ of extent in chief or in

aid is always made returnable on a general return day ; and a

term must not intervene between the teste and return.

J Vest. 5S. Before or after the return of the first extent, any

number of extents may issue, with the same teste as the first,

that is, the day of the fat. And any number of extents may

issue into different counties at the same time. West* 59-

On the return day of the writ, or as soon after as the writ

is actually returned, a rule is entered on its back for a writ of

venditioni exponas. If no one appear to claim the property

mentioned in the inquisition within the time limited by the

rule, a venditioni exponas issues to sell the goods seized under

the extent. The venditioni exponas commands the sheriff to

sell the goods at the best price he can? and at least at the price

at which thev were appraised. If he cannot do so he should

return that fact, and then a venditioni exponas issues, directing

him to sell for the best price, without reference to the appraise-

ment. West. 220. In an application to set aside an extent foi
irregularity, it must be made before the sale of the goods levied.

2 Price, 27 S. A sale under an extent is not vitiated by the
agent of the crown making a bona Jide bidding for himself

1 C. $ J. 406.

If the produce of the goods sold under the extent be not suf-

ficient to pay the debt, the court will make an order for sale

of the debtor's lands under the 25 G. 3. c. 35. before which
statute the crown could not have sold the lands of its debtor,

but the debt must have been levied by levari facias, under

which the sheriff took the rents and growing profits of the

lands until it was satisfied. Gitb. Ex. 170.

Having thus shown the different modes of recovery of debts

at the instance, and for the benefit, of the crown or its debtor,

the means of resisting such proceedings, either by the defend-

ant or a third person, will be *shortly enumerated. These

means are, first, by motion , on application to the court to set

aside the extent and proceedings under it
;
secondly, by peti-

tion of right ; thirdly, by mon.strans de droit ; fourthly, by

traverse of office ; and fifthly., by demurrer.

IV. Of the Writ of Extent at the Suit ofa Subject, and other

matters relating to Extents.—The writ of extent for a subject

is founded on a recognizance at common law, or by statute, or

on a judgment in an action of debt against an heir on the

obligation of his ancestor. See tit. Recognizance.

If one bound to the king by specialty, or to others by sta-

tute, recognizance, &c. hath forfeited it ; so that by the yearly

rent of the debtor s lands, the creditor is to be paid his debt;

upon this the creditor may sue a writ to the sheriff out of the

Chancery to deliver him the lands and goods to the value of

the debt, which is termed a liberate. F* N. B. 131. This is

after the extent directed to the sheriff to seize and value the

lands, &c. of the debtor, to the utmost extent. 4 Rep* 6*7.

Lands and goods are to be appraised and extended by the

inquest of twelve men, and then delivered to the creditor, in

order to the satisfaction of his debt: every extent ought to

be by inquisition and verdict, by the Stat Westm. 2.^ And

the sheriff cannot execute the writ without an inquisition.

Cro. Jac. 569.

The body of the cognisor, and all lands and tenements that

were his at the time of the statute, &c. entered into, or after-

wards, into whose hands soever they come, sire liable to the

extent. 2 Inst. S$6. Lands in ancient demesne, annuities,

rents, &c. are extendible. I Pol. Ah. 88. Two parts of the

entire rent may be delivered upon an extent by the sheriff.

Cro. Eliz. 742. But if the cognisor of a statute have a rent-

charge, and before the extent lie purchase parcel of the land,

the rent is gone and shall not be held in execution : it is other-

wise if he purchases after extent of the rent. Duer, 206". A

reversion of lands, &c. may not be extended; but afdahful

had judgment for his debt and damages de revcrsione cum

accident, and a special elegit to extend the moiety, &C 2 Sid*

86 : Dijer, 373.
An office of trust cannot be extended, because it is not assign-

able ; and nothing shall be extended but what may be assigned

over. Dyer, ?. Though an office is extendible in equity.

Chanc. Rep. 3Q. Goods and chattels, as leases for years,

cattle, &c. in the cognisor' s own hands, and not sold for valua-

ble consideration, are subject to the extent . As the lands are

to be delivered to the party at a reasonable yearly value, so

the goods shall be delivered in extent at a price that is rea-

sonable ; and on a scire facias ad compuland* the cogmseeis

to account according to the extended value, not the real value

of the land, llardr. 13(3. If the extenders appraise ana

value the lands too high, the cognisee at the return ot ne

writ may prav that they may take and retain the lands at tue

rate appraised ; and then it is said he may have execution

against their lands for the debt ; but this may not be on etepu

Cro. Jac. 12, It has been adjudged, that at the return ol tJie
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writ the cognisee may refuse the lands, &c. extended, if over-

valued- Cro< Car. 148.

Where lands are extended at under-value, and delivered in

execution, the cognisee hath an interest in the land, which
cannot be divested by finding of surplusage* Cro. Eliz. 266 :

Cro. Jac. 85. The cognisor cannot enter upon the cognisee,

when satisfaction is received for the debt, but is put to his

scire facias on an extent j though on an elegit the defendant
may enter, because the land is only awarded, till the debt,

which is certain, is satisfied ; whereas on extent, the land is

to be held until the debt, damages, and costs, &c. are satisfied :

and the cognisee, being in by matter of record, shall not be
put out but by matter of record, viz. a scire facias brought
against him- 4? Step* 67 s March's Rep. 207, 208 : sed qu.

Where is the difference i Is not the tenant by elegit in by
matter of record ?

After an extent returned, a liberate shall go to the sheriff,

reciting the extendi facias and return, and commanding that
he deliver the goods and lands to the conusee (under a sta-

tute-staple, &c.) si per extentam, et pretium ilia habere voluit.

F. N. B. 131 : Luttv.4,32.

The cognisee hath no absolute property in land, by the
extent, till the delivery upon the liberate : but, notwithstand-
ing, by the very extent they are in custodid legis for his benefit.
Cro. Car. 106". 148. No actual seisin can be on an extent,
and a cognisee of a statute-staple, &c. cannot bring ejectment
before the liberate; nor can the sheriff upon the liberate turn
the tertenant out of possession, as he may upon a hab.fac. pos-
sessionem. 1 Vent. 41. Where there 'is an extent upon a
statute, and a liberate thereupon, but not returned, yet it is

good; though regularly, when inquisitions are taken, the writ
ought to be returned, 4 Rep* 67 : 1 Lill. Ahr. 592. The
sheriff may be charged to make a return of his writ, if he put
the cognisee in possession of part only j and so the cognisee
may have possession of the whole. 2 Nets. Ahr. 774. But it is

said, if a person suing out an extent die before the return of a
writ, the sheriff may proceed in his inquisition, &c. afterwards

;

for there must be a prosecution dc novo.

After a full and perfect execution had by extent, returned,
and of record, there shall never be any re-extent upon an evic-
tion

:
but by stat. 32 Hen. S. c\ 5. if lands delivered in execu-

tion on a judgment, statute, or recognizance, shall he evicted,
without fraud, or default of the tenant, who holds them in
execution, before the debt and damages are wholly levied, the
recoverer or conusee may have a scirefacias against the person
on whom the execution was first sued, his heirs, executors, or
assigns, of lands then liable, returnable in the same court, forty
days after the teste ; and if the defendant makes default, or
shows not cause, the chancellor or justices of the court where
the scirefacias is returned shall make a new writ of the like
nature of the former execution for Levying the residue of the
debt. Co. Lit. 290.

If lands be extended upon a mistake, &c. a re-extent may
be had. See Dt/cr, 299. If part of the lands is evicted, the
cognisee is to hold over the residue of the land till the debt is
satisfied. 4 Rep. 66. When lands are delivered in extent, it
is as if the cognisee had taken a lease thereof for years, until
the debt is satisfied ; and he shall never afterwards take out anew execution

:
the cognisee having accepted the land upon

the liberate, the law presumes the debt to be satisfied, 1 Lntw.
429. An extent was filed, and though it was discovered that
lands were omitted, the court would not grant a re-extent.
Sid. 356. By stat. \6 and 17 Car. 2. c. 5. (made perpetual by
stat. 22 and 23 Car. 2. c. 2.) when anv judgment, statute or
recognisance, shall be extended (within twenty vears after such
judgment, &c. had), the same shall not be avoided or delayed
by occasion that any part of the lands extendible arc omitted
out of audi extent

; saving to the parties whose lands shall he
extended their remedy for contribution against those whose
lands are omitted, except heirs within age. See this Diet
tits, Lxecutiony Receiver.

EXTIN'GUISHMIAT; from Lai. exfhgno^ The ex-

tinction or annihilation of a right, estate, &c. by means of its

being merged in, or consolidated with, another, generally a

greater or more extensive right or estate. Wherever a right,

title, or interest, is destroyed, or taken away by the act of God,
operation of law, or act of the party, this in many books is

called an extinguishment. Co. 147* b: 1 Rol. Ab. {)33.

Extinguishment is the annihilation of a collateral thing or

subject, in the subject itself out of winch it is derived. A rent,

a common, or a seignory, may be extinguished. That the

estate in the rent, common, or seignory, ceases is the con-

sequence of the extinguishment of the subject itself. Under
the doctrine of merger the subject may continue after the

annihilation of one estate in another; for, notwithstanding the

annihilation of tin- (.state, the subject continues, and the effect

of the merger is only to involve the time of one estate in the

time of another estate, or at the utmost to accelerate the right

of possession under the more remote estate. Thus suspension

(which is an extinguisment for a time) and extinguishment,
correctly taken, are applicable to the things themselves, rather

than to the estates or degrees ofinterest therein. 3 Preston on
Conveyancing, 9.

This extinguishment is of various natures, as applied to

various rights ; viz. Estates, Commons, Copt/holds, Debts, Liber-

ties, Services, and Ways. See more at large under those titles

:

what follows will give some general information on the subject.

Extinguishment op Estates. If a man hath a yearly
rent out of lands, and afterwards purchases the lands where-
out it ariseth, so that he hath as good an estate in the land as

in the rent ; now both the property and rent are consolidated
or united in one possessor; and therefore the rent is said to be
extinguished. Also where a person has a lease for years, and
afterwards buys the property j this is a consolidation of the
property and fruits, and an extinguishment of the lease. But
if a man have an estate in the land but for life or years, and
hath a higher estate, as a fee-simple, in the rent, the rent is

not extinguished, but in suspense for a time; for after the term
the rent shall revive. Terms de La/.

Extinguishment of a rent is a destroying of the rent by pur-
chase of the land ; for no one can have a rent going out of his
own land, though a person must have as high an estate in the
land, as in the rent, or the rent mil not be extinct. Co. Lit. 147-
If a person hath a rent-charge to him and his heirs issuing out
of the lands, and he purchase th any part of the land to him
and his heirs ; as the rent is entire and issuing out of every
part of the land, the whole rent-charge is extinguished

; though
it is not so where one hath a rent-service, and purchaseth part
of the land out of which it issues

; rent-service being appor-
tionable according to the value of the land, so that it shall only
extinguish the rent for the land purchased. IJt. 222 : Co.
Lit. 143. And if the grantee of a rent-charge purchases
parcel of the lands, and the grantor by his deed granteth that
he may distrain for the rent in the residue of the land, this
amounts to a new grant. Co. Lit. 147* See tits. Grant
Estate.

If a man be seized of a rent-charge in fee, and grants it to
another and his heirs, and the tenant attorns, the grantor is
without remedy for the rent in arrear before his grant ; and
such arrears become as it were extinct. Vaug. 40: 1 LU.
Ahr. 50,4. A. B. made a lease for vears of land to another, and
afterwards granted a rent-charge to C. D., who devised the
said rent to the said A. \\. till 100/. should be levied; then to
B. G., and died: adjudged that by the devise to A. 13. the
rent was suspended, and that a personal thing once suspended
by the act of the party is extinguished for ever. Dyer, 140.

If tenant for life makes a lease for years, rendering rent, and
afterwards the reversion descends to the tenant for life; this is
not an extinguishment of the term ; but it is otherwise if he
have the reversion by purchase. 1 Co. Rep. 96. A joint-
tenant for life purchases the land in reversion ; it will extin-
guish the estate for life for a moiety, and sever the joint
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tenure. 2 Rep* 60. Lands are given to two men, and the

heirs of their bodies ;
though they have an estate for life jointly,

ami several inheritances, yet the estate for life is not extinct

:

contra, if it be by several conveyances ; as where a lease is

made to two for iheir lives, and after the lessor grants the

reversion to them and their heirs, &c. ; here the life estate will

be extinguished. Co. Lit. 182.

If one, after his title begun to be tenant by the curtesy,

make a feoffment in fee upon condition, and enter for the con-

dition broken, the estate is extinct, so that if his wife die, he

shall not be tenant by the curtesy. I Rep* 18. Where a man
hath an estate for his own life, and for another's life at once

;

the estate pour aider vie will be extinguished in the estate for

his own life, which is greater inlaw than the other. ] t Rep. 87 :

Dyer, 11. See Bro. 409 : Moor, <>4 : 2 Nels. Abr. 821.

'When the freehold comcth to the term, the estate for years

is extinct. 2 Nels. Abr. 820. Where the remainder of a term

is granted over to another, if the party in possession purchase

the fee-simple, though by this means his interest is extin-

guished; yet that shall not defeat the reversionary interest.

10 Rep. 52 : 2 Nels. Abr. 820.

A tine, &c. of lands will extinguish a terra ; and by purchase

of an estate in fee-simple, an estate-tail in the land is extinct.

9 Rep* 139. liut if a fee-simple and fee-tail meet together by

descent, the estate-tail will not be extinguished. 3 Rep. 61,

Descent of lands to the same person who has a term will ex-

tinguish the term. Moor, 280*.

When a lessor enters tortiously upon the lessee against his

consent, the rent is extinguished. 2 Lrt>. 143, But it has

been adjudged, that rent is not extinct by the entry of the lessor,

but only suspended ; and revives by the lessee's re-entry.

Dyer, 36K An infant has a rent, and purchases the land out

of which it is issuing ; by this the rent will be suspended, but

not extinct. Bro. Extinguish. A man lessee for years takes

a wife, or woman lessee a husband, that hath the reversion

after the lease ; here the term is not extinguished. 12 Rep. 81.

See tit. Baron and Feme.

Although a surrender of a life-estate to the owner of the fee

is, as between the parties, an extinguishment of the estate

surrendered ;
yet such estate may have continuance to uphold

a prior interest derived under it. Therefore, on an ejectment,

where J. B. C. having a lease for three lives of a manor (where

by the custom the copyholds were demisable by copy), made a

lease for years, by indenture of copyhold tenement to the father

of the defendant, and afterwards the estate of J. B. C, was

surrendered to the lord of the fee, who made a lease of the

manor to the lessor of the plaintiff ; the Court of K. B. held

that, inasmuch as the lease to the defendants father, though

not warranted by the custom, and though it suspended the

copyhold tenure, was nevertheless good to pass an interest to

him, the lessor of the plaintiff should not avoid it, during the

continuance of one of the three lives in the lease to J. B. C,
notwithstanding the surrender of that estate. Doe, d. Beadon,

v. Pyke, 5 Maule $ Selwyn, 146. See 1 Inst. 338. b:

8 Re)?. 144. h
Where the equitable interest and the legal estate meet in

the same individual, the equitable interest will be extinguished

in the legal estate, and the descent will be governed by the

legal ownership. Doug* 722 : 3 Fes. 339 i 2 B. Sf A< 84*

Extinguishment of Common. By purchasing lands

wherein a person hath common appendant, the common is ex-

tinguished. Cro. EUz. 594. A commoner releases his aim-

man in one acre ; it is an extinguishment of the whole common.

Show* Rep. 350* And where a person hath common of vicinage,

if he incloses any part of the land, all the common is extinct,

1 Brownl 17^.

But if one hath common appendant in a great waste, belong-

ing to his ten ant , and the lord improve part of the waste

leaving sufficient ; if he after make a feoffment to the com-

moner of the land improved, this will be no extinguishment.

Dyer, 33Q: Hob* 172. A commoner aliens part of his land,

to which the common doth belong; the common is not extinct

but shall be divided. 2 Shep, Abr. 152. See tit. Common,
Extinguishment of Copyhold. It is laid down as a

general rule, that any act of the copyholder's which denotes
his intention to hold no longer of his lord, and amounts to a

determination of his will, is an extinguishment of his copyhold.

Huit. 81 : Cro. EUz. 21 : 1 Jon. 41,

When a freehold and copyhold interest in the same premises

unite in the same person, and in the same right, the copyhold

interest becomes extinguished ; but if they are vested in the

same person in different rights the latter is suspended only.

As if a copyholder in fee acceprs a lease for years of the same

land from the lord, this determines his copyhold estate; or if

the lord leases the copyhold to another, and the copyholder

accepts an assignment from the lessee, his copyhold is extinct.

Moor, 184: 2 Co. \6*b: Godb. 11. 101.

So if a copyholder bargains and sells his copyhold to the

lessee for years of the manor, his copyhold is thereby extin-

guished ; or if he joins with his lord in a feoffment of the

manor, his copyhold is thereby extinct ; for these are acts which

denote his intention to hold no longer by copy, Hutl.65:

1 Jon. 4,1. S. C: Godb. 11.

So if a copyholder accepts to hold of his lord by bill under

the lord's hand, this determines his copyhold : so if he accepts

an estate for life by parol, if with livery, this is an extinguish-

ment
i
otherwise not; for without livery nothing but an estate

at will passes, which cannot merge or extinguish an estate at

will. 1 And. 199: Latch. 2X3.

If one seized of a manor in right of his wife lets lands by in-

denture for years, this doth not destroy the custom as to the

wife ; for after the death of her husband she may demise it

again by copy. Cro. EUz* 4-59-

So if a copyhold is in the hands of a subject, who after be-

comes king, the copyhold is extinct; for it is below the majesty

of a king to perform such servile services : yet after his decease

the next that hath right shall be admitted and the tenure

revived. 2 Sid* 82 : 4 Co. 24 : Cro. EUz. 252. See 2 Leon, 208;

4 Co. 26. b 1 Cro. EUz. 103. And a copyhold estate is extinct

whenever it becomes not demiseable by copy. Coke's Cop}/'

holder, 62. See further, tit. Copyhold.

Extinguishment op Debt, If feme sole debtee take the

debtor to husband ; or there be two joint obligors in a bond,

and the obligee marries one of them ; or in case a person is

bound to a feme sole and another, and she takes the obligor to

husband ; in these cases, the debt will be extinguished. 8 Rep<

136. And if a debtor makes the debtee his executor, or him

and another executors, and they take the executorship upon

them ; or if the debtee makes his debtor executor, &c, it is an

extinguishment of the debt, and it shall never revive. Pkred.

184: 1 SalL 304, But where a debtee or debtor executor

legally refuseth ; or he and others being made executors, they

all refuse, then the debt is revived again. Plo?vd. 185. See tits.

Baron and Feme, Executor.

It is agreed as a general rule, that a creditor's accepting a

higher security than he had before, is an extinguishment of the

first debt ; as* if a creditor by simple contract accepts an obli-

gation, this extinguishes the simple contract debt. 1

Ab. 470, 471* 604: 6 Co. 44.

So if a man accepts a bond for a legacy, he cannot after sue

for his legacy in the Spiritual Court ; for by the deed the legacy

is extinct, and it is becomes a mere debt at common law,

Yclv* 38.

So if a bond creditor obtains judgment on the bond, or baJ

judgment acknowledged to him, he cannot afterwards bring

an action on the bond; for the debt is drowned in the J
u
f?"

ment, which is a security of a higher nature than the bona.

6 Co. 44. b*

But these cases must be understood where the debtor Him-

self enters into these securities; and therefore if a granger

give bond for a simple contract due by another, this does not

extinguish the simple contract debt; but if upon making tne
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contract, a stranger gives bond for it, or being present promises

to give bond for it, and after does so, the debt by simple contract

is extinguished, the obligation being made upon, or pursuant to

the contract 2 Leon. 110,

But the accepting a security of an inferior nature is by no

means an extinguishment of the first debt ; as if a bond be

given in satisfaction of a judgment. Cro. Jac. 579 : 2 Browid.

29 : Cro. Jac. 6*9, f>50.

Also the accepting a security of equal degree is no extin-

guishment of the first debt ; as where an obligee has a second

bond given to him ; for one deed cannot determine the duty

upon another. Cro. Eliz. 304. 71 & 7^7: 1 BrownL 74: Lit.

Rtv. 58 : Cro. Car. 86.

Though a bond is taken for a simple contract debt, yet it

is after an act of bankruptcy) the simple contract is not extin-

guished. Stran. 104-2.

By a release of part of a debt due on bond, the whole is gone,

and the obligation extinguished. Bra. Contract, 80 : 1 And. 235 :

See further, tits. Acceptance, Bond*
Extinguishment of Liberties. Liberties and franchises

granted by the king may sometimes be extinguished, and
sometimes not. Moor, 474. When the king grants any pri-

vileges, liberties, or franchises, which were in his own hands,
as parcel of the flowers of the crown, such as bonaJekmum,fugiti-
vorum et uHagatorum, waifs, strays, deodands, wreck on the sea,

&c., if they come to the crown again, they are drowned and
extinct in the crown, and the king is seised of them jure
corona*: but if liberties of fairs, markets, or other franchises,

and jurisdictions, be erected and created by the king, they will
not be extinguished, nor their appendances severed from the
possessions* 9 Rep. 25. A man has liberties by prescription ;

if he takes letters patent of them, the prescription will be gone
and extinct ; for things of a higher determine those of a lower
nature, 2 //. 7. 5. See tit. King.
Extinguishment of Services. The lord purchases or

accepts parcel of the tenantcy, out of which an entire service is

to be paid or done by this the whole service will be extinct

:

but if the service be pro bono publico, then no part of it shall
be extinguished ; and homage and fealty are not subject to
extinguishment, by the lord's purchasing part of the lands.

6 Rep. 1. 103; Co. Lit. 149* If the lord and another person
do purchase the lands, whereout he is to have services, they are
extinct: also, by severance of the services, a manor may be
extinguished. Co. Lit. 147; I And. 257. See tit. Tenure.
Extinguishment ok Ways. If a man hath a highway as

appendant, and after purchases the land wherein this way is,

the way is extinct. Terms de Leu. Though a way of necessity
to market or church, or to arable land, &c, is not extinguished
by purchase of ground, or unity of possession. 11 H. 7. 25-
Co. Lit. 155. See. tit. Way.
EXTIRPATION E. A judicial writ, either before or after

judgment, that lies against a person who, when a verdict is
found against him fur land, &c. ? doth malieiously overthrow
any house, or extirpate any trees upon it. Reg. Jud. 13. 56.
EXTOCARE. To grub up lands, and reduce them to arable

or meadow. Mon. Angl torn. 2. p. 7 1

,

EXTORTION, exiortio, from extorqueo, to wrest away.]
In a large sense, any oppression under colour of right. 2 Rot

1 Ld. Raym. I4J): 4 Mod. 101 : 8 Mod. 189: 1 Stra.
73, 74. It is usually applied to that abuse of public justice »

which consists in the unlawful taking by an officer, &c., by
colourofhis office, ofany money, or valuable thing, from a person
where none at all is due, or not so much is due, or before it is
due. Co. Lit. 368 : 10 Rep. 102, See tit. Bribery, Fees.
The distinction between bribery and extortion seems to be

this. The former ofience eonsistsin the offering a present, or
receiving one if offered ; the latter, in demanding a fee or
present by colour of office.

At the common law, which was affirmed by the statute of
neshn. 1. c. 26. it was extortion for anv minister of the king
whose office did any way concern the administration and exe-

cution of justice, or the common good of the subject, to take
any reward for doing his office, except what he received from
the king : though reasonable fees for the labour and attendance
of officers of the courts of justice are not restrained by statute,

which are stated and settled by the respective courts ; and it

has been thought expedient to allow these officers to take

certain immediate fees in many cases. 2 Inst. 209 • 3 Inst. 149
1 Hawk. P. C c. 68.

The taking of money by virtue of an office implies the act

to be lawful ; but to take any money by colour of an office

implies an ill action ; and the taking being for expedition of
business, is judged by colour of the office, and unlawful.

2 InsL 206 : Co. Lit. 268.

Yet according to some it seems that an officer, who takes a
reward which is voluntarily given to him, and which has been
usual in certain eases, for the more diligent or expeditious per-

formance of his duty, cannot be said to be guilty of extortion ;

for without such a premium it would be impossible in many
cases to have the laws executed with vigour and success*

2 Inst. 210; 3 Inst. 149: Co. Lit. 368.

But it has been always held, that a promise to pay an officer

money for the doing of a thing, which the law will not suffer

him to take any thing for, is merely void, however freely and
voluntarily it may appear to have been made. 1 Rol. Ab. 16:
1 Rol Rep. .SI 3 : Noy t 76 : 1 Jon. 65 : Cro. Eliz. 654: : Moor,
468: Cro. Jac. 103.

It Is an extortion to oblige an executor to prove a will in the
bishop's court, and to take fees thereon, knowing the same to
have been proved in the Prerogative Court, Sir. 73. Or in a
sheriff's officer to admit a prisoner to bail, upon an agreement
to receive a certain sum when the prisoner should pay to a
third person another sum of money. 2 Burr. 924. To arrest
a man in order to obtain a release from him. 8 Mod. 189. In
a gaoler to obtain money from his prisoner by any colourable
means, 8 Mod. 226: Stra. 575. Or in a churchwarden colore

officii. 1 Sid. 307. In a miller, if he takes more toll than
is due by custom. Ld. Raym. 159- Or a commissary for
absolution. 3 Leon. 268. Or a ferryman for his ferry,
4 Mod. 101. Or to seize upon the place where a fair
is held, and by building stalls to force an exorbitant price for
them. Ld. Raym. 150, Or in an under-sheriff to refuse to
execute process till his fees are paid. Salk. 330. Or to take
a bond for his fee before execution is sued out. HutU 53.
Or for a coroner to refuse his view until his fees be paid
3 InsL 149.

*

Extortion, by the common law is severely punished, on in-
dictment, by fine and imprisonment, and removal of officers
from the office wherein committed. 1 Hawk P. C. c. G8.
By the 3 Ed. 1. c. 26. sheriffs or other of the king's officers

taking reward to do their offices shall yield twice as much; and
by 3 Ed. 1. c. 27. clerks of justices, escheators, or inquirers,
and by 3 Ed. I . c. 40. officers of justices in eyre, thrice as
much as they receive.

There are \>arious other statutes forbidding and punishing
extortion by under-sheriffs, bailiffs, gaolers, clerks of the assise,
and of the peace, attorneys, solicitors, &c. See 23 H. 6 c 7 Q •

33 H.8. c. 24: 29 Eliz. c. 4; 1 Jac. 1. c. 10: 9 and 10
n

.
3. c. 41 : 10 and 11 IV. 3. c. 23: 3 G. 1. c. 15 \~ & 3

1 ^ § 6= 52 & 2. c. 28. § 11. &c. and tits. Sher&s,
Oaolers, Debtor, Fees.

Officers may be jointly indicted for extortion, as they mav be
jointly guilty of the offence. 1 Salk. 382. And he also who
assists is equally guilty, for there are no accessaries in extortion.
Sir* 73.

If by abuse of the process of one of the courts at Westminster
a sheriff's officer extort a promissory note from a suitor, and
declare upon it in another of the courts at Westminster, the
latter court cannot interfere summarily to punish the officer
2 Bos. $ Pull 88.

Against attorneys for extortion action may be brought, and
the party grieved shall have treble damages and costs ; but
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information will not He on the stat. 3 Jac. h cap. 7. Sid, 434:

2 Nets. 822.

The time and place when and where the extortion was

committed should be set down in the declaration- See PL C
200 : 1 Sir. 73 : 3 Leon. %63 : 4 Mod. 101. 103. The sum

certain extorted must be particularly set forth, and he cannot

say that the defendant did extort divers sums from divers men

generally. Godb. 438. pi. 583: Mich. 4 Car,

The Indictment (which may be brought at the sessions,

Str. 73.) or information must state the fact particularly,

3 Leon. 268 : 25 Ed. 3. si. 3. c. 9 : 1 1 Mod. 80. There must

be a positive allegation that the person charged took so much

extorsive or colore officii ; which words are as essential as pro-

ditnrie or Jelonice for treason or felony. 2 SalL 680, But

although It be omitted to be stated for what the thing extorted

was taken, it is good after verdict. Sid, 91. And in general

the Court of K. B. will oblige the party to demur to a defective

indictment for extortion, 4 Mod. 13. But where an indict-

ment was against a ferryman for extortion in taking four-

pence a score for sheep carried over, when he should have taken

but two-pence a score, it was quashed, because it did not show

for how many score he had taken four-pence. Show* 389-

The indictment must state a specific sum which the de-

fendant received, but it is not necessary to prove the exact

sum, for if there is proof only of a shilling taken, the defendant

is guilty. Ld. Rayrn. 149,

It is said that an indictment for this offence may be laid in

any county, by stat. 31 Eliz. c. 5. § 4. Hawk. P. C. c. 68. § 6.

noie (8) : 2 Burn. 344. Extortion; Stark. Crim. Pleading,

SBS, note (k) ; but this position has been questioned: 2 Hank.

P. a c. 26". § 50 : 2 Chili. C- L. 294. n.

EXTRACTA CURLE. The issue or profits of holding a
court arising from the customary fees, &c. Paroch. Anita,

572.

Extracts of writings or records, being notes thereof. See

tit. Estreals.

In the Scotch law the extract is the certified copy by a clerk

of the court, of the proceedings in an action carried on before

that court, and of the judgment pronounced; and it contains

an order for execution or proceedings thereupon.

EXTRAJUDICIAL is whenjudgment is had in a cause not

depending in that court where given, or wherein the judge has

not jurisdiction. The term is used in contradistinction to a

regular act done in judgment, or in the regular proceedings of

a court.

EXTRAPAROCHIAL. Out of any parish; any thing

privileged and exempt from the duties of a parish. See this

Diet. tit. Poor.

EXTRAVAGANTS. Certain constitutions of the popes

so called, because extra corpus canonicum Gratiani, sive extra

decreiorum Ubros vagantur. Du Cange.

EXTUM/E, Relicpies in churches and tombs. Carhdar.

Abbat. Glaston. MS.
EXUPERARE. To overcome; sometimes it signifies to

apprehend or take, as, exuperare vivum vel mortuum. Leg,

Edm. c. 2.

EY, insula, an island.] Where the names of places end

in ey, it denotes them an island. As Ramsey, is the island of

rams; Sheppey, the island of sheep; Hersey, the island of

harts., 8cc.

EYREY of hawks. See tit. Aerie.

EYRE. Vide Eire, and Justices in Eyre.

F.
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the letter wherewith felons, &c. were branded and

, • marked with a hot iron, on their being admitted to the

benefit of clergy. See this Diet. tit. Clergy.

FA BRICK 'LANDS, are lands given towards the re-

building or repairing of cathedral and other churches; for in

ancient times almost every person gave by his will more or

less to the fabrick of the cathedral or parish-church where he

lived ; and lands thus given were calledfabrick lands, being ad

fabricam reparandum ; these lands are mentioned in the stat.

12 Car. 2. c. 8.

FACILITY of disposition, whereby one is easily imposed

upon and induced to do deeds to his own prejudice, when com-

bined with any fraud or circumvention on the part of another,

is a ground for the interference of equity.

FACTA ARMORUM. Feats of arms, jousts, tournaments,

Stc His. Job. Brampton, in R. 1. p. 1261.

FACTO. In fact ; as where any thing is actually done, &c.

See De facto.

FACTOR. The agent of a merchant abroad, residing in

this country : or e contra. A factor is authorised by a letter

of attorney, with a salary or allowance for his care. He must

pursue his commission strictly ; and the same person may be

factor for many different merchants. Mai. 81.

Of mercantile agents some are entrusted with the possession,

as well as the disposal and management of the property : these

are usually denominedfactors. Others are engaged merely in

the negociation of contracts relating to property with the

custody of which they have no concern. See B. Sf A. 137.

Brokers are principally of the latter description. Paleys

Principal and Agent, 13.

A factor is a species of mandatory., whose powers depend on

the nature and terms of the mandate, commission, or authority,

under which he acts.

Goods remitted to a factor ought to be carefully preserved;

and he is accountable for all lawful goods which shall come to

his hands ; yet if the factor buy goods for his principal, and

they receive damage after in his possession, though no negli-

gence of his, the principal shall bear the loss ; and if a factor

be robbed, he shall be discharged in account brought against

him by his principal. 4 Rep. S3. See tit. Bailment.

A factor is not answerable against all events for the safety

of goods which he has in charge ; but it is sufficient if he do

all that by his industry he may for their preservation. 1 yent

121: Co! Lit. 89- He is not liable in cases of robbery, fine, or

anv other accidental damage happening without his default.

2 Mod. 100.

If the principal give the factor a general commission to act

for the best, he may do for him as he thinks fit; but otherwise

he may not. Though in commissions at this time, it is common

to give the factor power in express words to dispose of ^mer-

chandize, and deal therein as if it were his own; by which tw

factor's actions will be excused, though they occasion loss to nis

principal. Lex Mercat : Mai 81: Sir. 1178.

If the factor has orders from his principal not to sell any

goods but in such a manner, and breaks those orders, m»
liable to the loss or damage that shall be received thereby

:

ana

where any goods are brought or exchanged without ™'

"

is at the merchant's courtesy whether he will accep ot them,

or turn them on his factor s hands. When a factor has bouja

or sold goods pursuant to orders, he is imm^ately

0

advice of it to his principal, lest the former orders stouU I

contradicted before the time of his giving notice, wHerewy w»
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reputation might possibly suffer: and where a factor has made

a considerable profit for his principal, he must take due care in

the disposition of the same ; for without commission or particular

orders he is answerable, A factor shall suffer for not observing

orders ; and no factor acting for another man's account in mer-

chandize, can justify receding from the orders of his prin-

cipal, though there may be a probability of advantage by it: if

he make any composition with creditors without orders, he shall

answer it to his principal. Lex Mercaloria.

Factors ought to observe the contents of all letters from

their principals, or written to them by their order. A mer-

chant is answerable in action upon the case for the deceits of

his factor, in selling goods abroad : and as somebody must be

a loser by such deceit, it is more reasonable that he who em-
ploys, and puts confidence in the deceiver, should lose, than a

stranger. 1 Salt 289-

A bare commission to a factor to sell and dispose of mer-
chandize, is not sLim'cicnt power for the factor to entrust any
person, or to give a further day of payment than the day of the

sale of the goods ; for in this case, on the delivery of the one
he ought to receive the other : and by the general power of

doing as if it were his own, he may not trust an unreasonable
time, viz. beyond one or three months, &c. the usual time
allowed for the commodities disposed of; if he doth, he shall

be answerable to his principal out of his own estate, 1 Bulst.

102. But in 2 C. C. 57* it is said that by his general commis-
sion a factor has authority to sell upon credit.

And whatever may formerly have been the law, it is now
settled that the usage of trade affords the true rule in this

respect. tVilles, 407 : 3 B. # P. 489-
An agent must strictly pursue his authority; and therefore

a factor authorized to sell has no right to barter- 3 B. cf A.
31 6. And previous to the 6 G, 4. c. 94. though a factor had
power to sell, and thereby bind his principal, yet he could not
bind or affect the property of the goods by pledging them as a
security for his own debt, though there was the formality of a
bill of parcels and a receipt. 2 Shan. 1178 : 7 T. R. 606.
Nor did it make any difference that the pledgee was

ignorant of the factor's not being the owner. 5 Fes. 213;
0 East, 17. Neither could the factor assign a bill of lading,
by way of pledge, so as to exclude the principal's right to stop
vi transitu. 6 East, 17:1 M. $ 8. 140. Nor could he pledge
goods on which lie had a lien, so as to give the pawnee a title
even to the amount of the lien. 5 T. R. 6'04: 7 East, 6.
The rules established by these decisions were productive in

many cases of great hardship, and led to the passing of the
G. 4, c. 5)4,

*

By § 1
,
a consignee making advances to an agent or factor

who is the shipper of goods, on the belief that he is the owner,
has a lien given to him to the extent of his advances, which is
an alteration of the law as it previously stood.
By § 2, persons may receive a bill of lading, certificate,

warrant, or order for the delivery of goods in deposit or pledge,
provided they have not notice by the document or otherwise
that the person making the deposit is not the owner of the
goods*

By § 3. any person taking goods in deposit or pledge
jor a pre-existing debt from the party in possession, without
notice he is not the owner, shall acquire the right or interest,
but no further, of such party.

By § 4. any person may buy goods of an agent, and pay him
for the same, although he knows him to be such, if the con-
tract be made in the usual course of business, and the purchaser
has not notice that the agent is not authorized to sell or
receive the price.

By § 5. any person may accept goods, or anv such document
as atoresaid, on deposit or pledge from any factor or agent
notwithstanding he has notice of his character, but shall
acquire no further right or interest thereto than was possessed
by such factor or agent.
But to prevent the improper pledging of goods, and document*

VOL. It

relating thereto, by factors or agents, it is enacted by the

7 and 8 G. 4. c. 2$. § 51, that if any factor or agent shall, for

his own benefit, and in violation of good faith, deposit or pledge

any goods, bill of lading, certificate, warrant, or order for

delivery of goods, he shall be guilty of a misdemeanour, and
be liable to fourteen years' transportation.

If a factor buys goods on account of his principal, where he
is used so to do, the contract of the factor shall oblige the

principal to a performance of the bargain ; and the principal

is the proper person to be prosecuted on non-performance

:

but if the factor enters into a charter-party of affreightment

with a master of a ship, the contract obliges him only ; unless

he lades aboard generally his principal's goods; then both the

principal and lading become liable for the freight, and not the

factor. Goldsb. 137-

It is a general rule that where a factor, who is authorized

to sell goods in his own name, makes the buyer debtor to

himself, though he is not answerable to his principal for the

debt, if the money be not paid ; yet he has a right to receive

it if it be paid, and his receipt is a discharge to the buyer.

The factor may compel such payment by action, and the

buyer cannot defend himself by saying that the principal was
indebted to him more than the amount. Cowp. 255, 256.
Where goods are sold by a factor at his own risk, for which he
has an additional allowance, the vendee is not answerable to

the owner. Stra. 1182. But see Morris v. Clearly, 4 M. tV V.

566: Conway v. Forrester, 1 M. $ S. 4J)4 : Paley on Prin-
cipal and Agent, 217 ; from which it appears that the rights
and liabilities of the principal are not varied by the circumstance
of the broker having a del credere commission. See Del Credere.

It has been held in equity, that if one employs a factor,

and entrusts him with the disposal of merchandize, and the
factor receives the money, and dies indebted in debts of a
higher nature, and it appears by evidence that this money
was vested in other goods, and remains unpaid, those goods
shall he taken as part of the merchant's estate, and not the
factor's ; but if the factor have the money, it shall be looked
upon as the factor's estate, and must first answer the debts of
superior creditors, &c, for as money has no car-mark, equity
cannot follow that in behalf of him who employed the factor,
1 SalL 160.

If a person employ a factor to sell goods, who sells them
on credit, and before the money is paid dies indebted more
than his assets will pay; this money shall be paid to the
principal merchant, and not to the factor's administrator,
but thereout must be deducted what was due for commission

;

for a factor is in nature only of a trustee for his principal.
2 Fern. 638.

Bills remitted to a factor or banker, while unpaid, are in the
nature of goods unsold; and if the factor become bankrupt,
must be returned to the principal, subject to such lien as the
factor may have thereon. 2 Blac. Rep. 1 154.
A factor has a lien on goods consigned to him, not only for

incident charges, hut as an item of mutual account, for the
general balance due to him, so long as he retains the pos-
session

; if he parts with the possession, he parts with his lien.
See 1 Burr. 489: 1 Blac. Rep. 104: 2 East, 529: 0' East,
23: 5 B. 4- A. 27: l\ Vies, 400. But if the factor sell the
goods, he has still a lien on the price in the hands of the buyer.
See Bac. Abr. Merchant, Principal, and Factor (B.) And
see 1 East, 4 : 5 B. # A. 27-
A factor has a lien upon each portion of goods in his pos-

session for his general balance, as well as for charges arising
on those particular goods. Amb. 252: 6 T. R. 262 : 2 East,
529. And the lien attaches not only upon goods in specie,
but upon the proceeds

(
Cowp. 251 . 255 : 2 East, 227 : 3 B. # P.

489); and securities received in the course of his busings.
U tiles, 400.

A dyer, merely as a manufacturer, has not a general Hen ;

but a packer, being in the nature of a factor, has. 4 Burr. 2214.A factor has no lien on goods for a general balance, unless
3 u
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they come into his actual possession ; and if, in consideration

Of goods being consigned to him, he accept hills drawn by the

consignor, and pay part of the freight, and become insolvent

before the bills are due, and before the goods get into his

actual possession, the consignor may stop them in transitu,

1 Term Rep. 1 If)- If a factor accept bills drawn by bis prin-

cipal upon the faith of consignments agreed to be made by the

principal to the factor, and'both of them become bankrupts

before a cargo consigned come into possession of the factor, the

factors assignees have no property in such cargo, and cannot

recover the produce of it against the assignees of the principal,

if the latter have sold it, and received the purchase money.

1 Term Rep. 783. See 4 Bro. P. C. 1~. (8*0. ed.)

The consignor may stop goods in transitu before they get

into the hands of the consignee, in case of the insolvency of the

consignee ; but if the consignee assign the bills of lading to a

third person for a valuable consideration, the right of the con-

signor as against such assignee is devested. There is no

distinction between a bill of lading indorsed in blank, and an

indorsement to a particular person. 4 Bro. P. C. (8vo. cd.)

57. See 2 r. R. 63 : I H. Blac. Rep. 357- And further, as

to stopping goods in transitu, 2 T, R. 6?4 : 3 T. R- 465 :

and tit. Stoppage in transitu.

Where an estate is sequestrated by the Court of Session in

Scotland, or where the property of it is in dispute, that court

appoints a factor to take charge of the rents and preserve the

property,

A factor is within the bankrupt laws. See further on this

subject, Paleifs Principal and Agent, by Lloyd.

FACTORAGE, is the wages or allowance paid and made

to a factor by the merchant. The gain of factorage is certain,

however the success proves to the merchant ; but the commis-

sioners and allowances vary according to the customs and

distance of the country, in the several places where factors are

resident- Lex Mereat. See tit. Factor.

FACTORIES, The employment of young persons and

children in mills and factories is now regulated by the 3 and 4

W. 4. c. 103 (explained by 4 W. 4. c. 1.) ; the leading pro-

visions of which may be thus shortly stated.

The employment of children under nine years of age, after

the 1st of January, 1834, is prohibited, except in silk mills.

No child is to be employed more than 48 hours in one week,

or more than nine hours in one day, who, six calendar months

after the passing of the act, has not attained 11,18 months after,

12, or 30 months after, 13 years of age, except in silk mills,

where children under 13 may work 10 hours every working day.

No person under 18 is to work in the night between half-past 8

in the evening and half-past 5 in the morning ; or more than

12 hours a day, or more than 6fJ hours a week, except in

certain cases mentioned in the act ; and every such person is to

have one hour and a half for meals.

No child under 13 is to be employed without a certificate

from a surgeon as to its strength and appearance, countersigned

by an inspector or justice; and no person above that age, and

under 18, is to work more than 9 hours a day, or between 9

in the evening and 0 in the morning, without a certificate of

age.

Children in factories are to attend schools for two hours at

least for six days in the week, to be witnessed by the school-

master s voucher.

Four inspectors are to be appointed of places where children

are employed in factories to enforce the provisions of the act,

who are to have access at all times to the factories, and to

possess the same powers over constables as justices, and to make

reports twice a year to a secretary of state.

Certain penalties are imposed for an infringement of the

provisions of the act as to working; and the forging of any

certificate is made a misdemeanor, punishable with two months'

imprisonment. All proceedings and convictions may take place

before one inspector or magistrate, from whose decision there is

no appeal, except in cases of forgery of certificates.

The act extends to all factories in the United Kingdom
where machinery is used for dressing or weaving cotton wool,

worsted, hemp, flax, tow, or silk, with the exception of mills

used solely for the manufacture of lace*

FACTUM. A man's nun act and deed; fact or feat; par-

ticularly used in the civil law, for any thing stated and made
certain. See Fait.

FACULTY, facultas.~] As restrained from the original

and active sense, to a particular understanding in law, is used

for a privilege, or special dispensation, granted to a man hy

favour and indulgence, to do that which by law he ought not

to do. And for the granting of these there is an especial

court under the Arehhishop of Canterbury, called the Court of

the Faculties; and the chief officer thereof the master of the

Faculties ; who has power by the stat. 25 H. 8. c. 21. to grant

dispensations; as to marry persons without the banns first

asked (and every diocesan may make the like grants), to ordain

a deacon under age, for a son to succeed the father in his

benefice, one to have two or more benefices incompatible, and

for other purposes* And in this court are registered the cer-

tificates of bishops and noblemen granted to their chaplains, to

qualify them for pluralities and non-residence. 4 Inst. 337.

See tit. Chaplain. In the Scotch law faculty is synonymous

with power: thus a faculty to burden is the power or right cf

charging an estate with a sum of money. See tit. Perns.

FASTING-MEN. In Mon. Angl torn, h pag. 100. are

rendered to signify vassals: but Cowel thinks they rather mean

pledges or bondsmen ; which, by the custom of the Saxons,

were fast bound to answer for one another's peaceable beha-

viour. See Fesiing-men.

FAG, A knot or excrcscency in cloth; and in this sense it

was used in the statute 4 Ed. 4*. c. 1. (which is now repealed

by 3 G. 4. c. 41 . § 1 .) The fag-end signifies that end of a

piece of cloth or linen where the weaver ends his piece, and

works up the worst part of his materials.

FAGGOT. A badge wore in the times of popery, by per-

sons who had recanted and abjured what was then adjudged to

be heresy : those were condemned not only to the penance of

carrying a faggot, as an emblem of what they had merited, to

such an appointed place of solemnity ; but for a more durable

mark of infamy, they were to have the sign of a faggot em-

broidered on the sleeve of their upper garment: and if this

badge or faggot was at any time left ofl^ it was often alleged

as the sign of apostaa/.

FA IDA. Malice or deadly feud. Leg. H. 1. c. 88.

FAILURE OF RECORD, is when an action is brought

against a man, who alleges in his plea matter of record in bar

of the action, and avers to prove it by the record; but the

plaintiff saith, Nul tiel record, viz. denies there is any such

record: upon which, the defendant hath day given him by the

court to bring it in ; and if he fads to do it, then he is said to

fail of his record, and the plaintiff shall have judgment to

ecover. Terms de Ley. See further tits. Amendment, Jeo-

fails, Record. ,

FAINT ACTION. Fr. feud*} A feigned action; such

that although the words of the writ are true, yet for certain

causes the plaintiff hath no title to recover thereby; but a

false action is properly where the words of the writ nrejalse.

Co. Lit. 86L
FAINT PLEADER. A fraudulent, false, or collusory

manner of pleading to the deceit of a third person; against

which, among other things, was made the stat. 3 La. L c J-

FAIR-PLEADER. See Ut. Beau-pleader.

FAIR. Fr. feire, Lat. feria>> nundinal A solemn or

greater sort of market, granted to any town by privilege, ror

the more speedy and commodious providing of such things a

the subject needeth ; and the utterance of what

we abound in above our own uses and occasions: and ™tn ou

English and the French word seems to come hum jerm

[festivals]; because it is incident to a fair that persons iftau

be privileged from being molested or arrested m it, mr w 7
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other debt or contract than what was contracted in the same,

or at least was promised to be paid there. See stal. 17 Ed. 4.

c. 2. made perpetual by 1 Ric> 3. c. 6. and this Diet. tit. Courts

of Pie-powders. See also stats. 2 Ed. S. c. 15: 5 Ed, 3. c, 5:

27 H.G.c.5: I and 2 P. # AT, c. 18 ft 21;

L 77ic Right to a Fair, and the Marnier of holding it.

II. The Did
if,

Power, and Interest of the*Owners of Fairs.

—Howfar a Sale in a Fair changes the Property of

a Thing therein sold, see this Diet. tit. Market.

I. The first institution of fairs and markets seems plainly to

have been for the better regulation of trade and commerce,

and that merchants and traders might be furnished with such

commodities its they wanted, at a particular mart, without that

trouble and loss of time, which must necessarily attend travel-

ling about from place to place; and therefore, as this is a

matter of universal concern to the commonwealth, so it hath

always been held, that no person can claim a fair or market,

unless it be by ^rant from the king, or by prescription, which
supposes such a grant. 2 Inst, 220: 3 Mod. 123.

And therefore, if any person sets up any such fair or market,

without the king's authority, a quo warranto lies against him
;

and the persons who frequent such fair, &c., may be punished
by hue to the king. 3 Mod. 127.

Also it seems, that if the king grants a patent for holding a

fair or market, without a writ of ad quod damnum executed and
returned, that the same may be repealed by scirefacias; for

though such fairs and markets are a benefit to the common-
wealth, yet too great a number of them may become nuisances

to the public, as well as a detriment to those who have more
ancient grants. 3 Lev. 222.

Fairs are generally kept once or twice in the year ; and it

has been observed, that fairs were first occasioned by the resort

of people to the Feast of Dedication, and therefore in most
phu-es the fairs, by old custom, are on the same day with the
wake or festival of that saint to whom the church was dedi-
cated : and for the same reason they were kept in the church-
yard, till restrained by stat. of JVinton, 13 Ed. 1. st. 2. c. 6:
2 InsL 221. Blount. The Court if Pie-powder is incident to
every fair, &c. By stat. 2 Ed. 3. c. 15. fairs are not to be
kept longer than they ought by the lords thereof, on pain of
their being seized into the king's hands, until such lords have
paid a fine for the offence ; and proclamation is to be made
how long fairs are to continue. By stat. 5 Ed. 3. c. 5. no
merchant shall sell any goods or merchandize at a fair after the
time of the fair is ended, under the penalty of forfeiting
double the value of the goods sold, one-fourth part thereof to
the prosecutor, and the rest to the king. By stat. 27 H. 6.

c. 5. fairs are not to be kept on Sundays. Any citizen of
London may carry his goods or merchandize to any fair or
market in England at bis pleasure. See stat. 3 II. 7. c. 9- and
this Diet, tit. London.

It seems clearly agreed, that if a person hath a right to a
fair or market, and another erects a fair or market so near his,

that it becomes a nuisance to his fair, &c, that for this detri-
ment and injury done to him, an action on the case lies ; for it

is implied in the kings grant, that it should be no prejudice to
another. 2 Rot. Ab. 140.

Also, although the new market be held on a different day,
yet an action on the case lies ; for this, by forestalling the
ancient market, may be a greater injury to the owner, than if
held on the same day with his. 2 Saund. 172: 1 Mod. 6i).

See tit. Market.
If a man hath a fair or market, and a stranger disturbs

those who are coming to buy or sell there, by which he loses
his toll, or receives some prejudice in t lie profits arising from
his fair, &c, an action on the case lies. 1 Rol. Ab, 106:
2 Vent. 26. 28, So if upon a sale in a fair a stranger disturbs
the lord in taking the toll, an action upon the case lies for this.
1 Rol. Ah. lOfj.

The king is the sole judge where fairs and markets ought

to be kept ; and therefore it is said, that if he grants a market

to be kept in such a place, which happens not to be convenient

for the country, yet the subjects can go to no other ; and if

they do, the owner of the soil where they meet is liable to

an action at the suit of the grantee of the market, 3 Mod.

193. But if no place be limited for keeping a fair by the

king's grant, the grantees may keep it where they please^, or

rather where they can most conveniently : and if it be so

limited, they may keep it in what part of such place they will.

3 Mod. 108.

At what time fairs are to be held, see stat. 27 H. 6, c. 5. and

1 Car. I, <?. I : 29 Car. 2. c. 1. and this Diet. tit. Holidays.

II. Owners and governors of fairs are to take care that

every thing be sold according to just weight and measure; for

that and other purposes they may appoint a clerk of the fair

or market, who is to mark and allow all such weights, and for

his duty herein can only take his reasonable and just fees. See

4 InsL 2/4: Moor. 523: 1 SalL 327-

Fairs and markets are such franchises as may be forfeited ;

as if the owners of them hold them contrary to their charter,

as by continuing them a longer time than the charter admits,

by disuser, and by extorting fees and duties where none are

due, or more than are justly due. 2 Inst. 220: Finch. 164 :

3 Mod. 108.

As to their interest it arises chiefly from tolls. Toll pay-

able at a fair or market is a reasonable sum of money due to

the owner of the fair or market, upon sale of things tollable

within the fair or market, or for stallage, piekage, or the like.

2 Inst. 222 : 2 Jon. 207-

But this is not incident to a fair or market without special

grant ; for where it is not granted, such a fair or market is

accounted a free fair or market. 2 InsL 220: Cro. Eliz. 55<),

Toll is a matter of private benefit to the owner of the fair

or market, and not incident to them; therefore if the king
grants a fair or market, and grants no toll, the patentee can
have none, and such fair or market is accounted free. Cro.
Eliz. 558 : 2 Inst. 220. & P. : 2 Lutw. 1326. & P.

Also if the king, at the time he grants a fair or market,
grants a toll, and the same is outrageous and excessive, the
grant of the toll is void, and the same becomes free. 2 Inst.

220 : 2 Lutw. 1 336. But the king, after he grants a fair or
market, may grant that the patentee may have a reasonable
toll; but this must be in consideration of some benefit accruing
from it to those who trade and merchandise in such fair or
market. 2 Inst* 22 J

.

No toll shall be 'paid for any thing brought to the fail* or
market before the same is sold, unless it be by custom time
out of mind, and upon such sale the toll is to be paid by the
buyer; and therefore my Lord Coke says, that a fair or market
by prescription is better than one by grant, 2 InsL 221.
And by stat. Westm, 1* c. 31. "touching them that take

outrageous toll, contrary to the common custom of the realm
in market towns, it is provided, that if any do so in the king's
town, which is let in fee-farm, the king shall seize into his
own hand the franchise of the market; and if it be another's
town, and the same be done by the lord of the town, the kino-
shall do in like manner ; and if it be done by a bailiff or anv
mean officer, without the commandment of his lord, he shall
restore to the plaintiff as much more, for the outrageous taking,
as he had of him, if he carried away his toll, and shall have
forty days' imprisonment,"
But where by custom a toll is due upon the sale of anv

goods in a fair or market, and he who ought to pay it refuses,
an action on the case lies against him. 1 Rol Ah. 103 104*
106'.

Some persons, however, are exempt from payment of toll

;

and if the king or any of his progenitors have granted to anv
to be discharged of toll, either generally or specially, this grain
is good to discharge him of all tolls to the king's own fan s or
markets, and of the tolls, which, together with anv fair or
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market, have been p unted after such grant of discharge ; but

cannot discharge tolls formerly due to subjects either by grant

or prescription. 2 Inst. 221.

Also the king himself shall not pay toll for any of his

goods ; and if any be taken, it is punishable within the statute

Westm. 1* c. 31 : 2 Inst. 221. So tenants in ancient demesne

are free and quit from all manner of tolls in fairs and markets,

whether such tenants hold in fee, or for life, years, or at will.

2 Inst. 221; 4 Inst. 269 ! 1 RoL Ab. 32 1

.

But this privilege does not extend to him who is a mer-

chant, and gets his living by buying and selling, but is an-

nexed to the person in respect of the land, and to those things

which grow and are the produce of the land. F. N. B* 228

:

2 Leon. 191 : Cro. Elk. 227 : 2 Inst. 221 : I RoL Ab. 321, 2.

Owners of fairs and markets are to appoint toll- takers or

book-keepers, on pain of 40s., and they shall enter and give

account of horses sold, &c. Stat. 1 and 2 P. § M* c 7 : 3 Eliz.

c. 12. See further, tits. Toll, Ilorsex, Market.

FAIT, factum.] A deed or writing, lawfully executed to

bind the parties thereto. See tit. Deed.

V A 1 T E N ROLLE, Ft\] A deed of bargain and sale, &c.,

and forging the inrollment of it is a great misdemeanor, but

not forgery within the stat. 5 Eliz. 1 Keb. 568.

FAlTOURS, Fr*2 In the statute 7 fife 2. c. 5. is used

for evil doers ; and may be interpreted idle livers, from

failardisc, which signifies a kind of sleepy disease, proceeding

from too much sluggishness; and in the same statute it seems

to be synonymous with vagabonds. Termes de Lei/. See tits.

Poor, Vagrants.

FALANG. A jacket or close coat. Blount.

FALCATUIIA. One day's mowing of grass; a customary

service to the lord by his inferior tenants: jalcata was the

grass fresh mowed, and laid in swathes ; and falcator the

servile tenant performing the labour. Kennel's Gloss.

FALCO. A faulcon. Falconarius, a falconer ; falco gen-

tills, a jer-falcon ; falco spuarius, a sparrow hawk. CoiveL

Sec tit. Hawks.
FAL DA. A sheep-fold. RoL Chart. 6 II. 3.

FALDAGE, faldagium.~] A privilege which several lords

anciently reserved to themselves, of setting up folds for sheep

in any field within their manors, for the better man 11 ranee of

the same ; and this was usually done not only with their own
but their tenants' sheep, which they call secta jhhhv. This

faldage is termed in some places a fold course; and in old

charters faldsoca, i. e. liherias fahhc, or faldagii.

EALD^E CIRSUS. A sheep walk or feed for sheep.

$t Vent. 139.

FALDFEY, FALD-FEE. A fee or rent paid by some

customary tenants for liberty to fold their sheep upon their

own land.

FALDISTOR, Sax.~] The highest seat of a bishop in-

closed round with a lattice. CoweL
FALDWOttTH. A person of age, that he may be reckoned

of some decennary. Du Fresne.

FALERiE, Lat. phalcrce.~\ The tackle and furniture of a

cart or wain. Motu Angl torn. 2. 256.

FALESIA. A great rock, bank or hill by the sea-side.

Domesd.
FALK-LAND, or FOLK-LAND. See tit. Copyhold.

FALLOW-LAND. See Warrectum and Terra Warrecta.

FALLUM. An unexplained term for some particular sort

of land. De duohus acris et viginti fallis in, §c. Man. torn.

2. 4*25.

FALMOTUM, oxfalkmote; the same with jolkemote. See

tit. Parliament.

FALSE ACTION. If brought against one, whereby he is

cast into prison, and dies pending the suit, the law giveth no

remedy in this case, because the truth or falsehood of the

matter cannot appear before it is tried ; and if the plaintiff be

barred or nonsuited, at common law, regularly all the punish-

ment is amercement. Jenh Cent. IuT. See Faint Action.

But if one commence a bailable action against another, and hold

him to bail thereon, cither without a reasonable cause, or for

something considerable, more than what is bonajide due, an
action upon the case will lie for the vexation and injury. See

tit. Action, II.

FALSE CHARACTERS. A penalty of 201. is inBirted

by the 32 G. 3. t\ 56. upon every person convicted before two
justices of giving a false character to a servant.

FALSE CLAIM. By the forest laws, is where a man
claims more than is his due, and is amerced and punished for

the same. A person had a grant, by charter, of the tenth of

all the venison in the forest of Lancaster, viz, in came tanitak

sed non in corio; and because he made a false claim, by

alleging that he ought to have the tenth of all the venison

within the forest, as well in came as in corio, therefore he was

in misericordia de decima venationis suae in corio non pereipiendo.

Manwood, c. 25*

FALSE ENTRY. The 5fi G. 3. c. 63. for regulating the

Penitentiary at Mi(bank, declares that any officer or servant

belonging to that establishment, who shall make any false

entry or fraudulent omission in his accounts, shall be liable to

be punished by fine and imprisonment.

FALSE FORM. In proceedings at law, is aided by a

verdict ; though not where there is want of certainty, &c.

1 Keb. 734. See tits. Amendment, Error.

FALSE IMPRISONMENT.

Falsum Imprisonamentum.] A trespass committed against

a person, by arresting and imprisoning him without just cause,

contrary to law ; or where a man is unlawfully detained with-

out legal process ; it is also used for a writ which is brought

for this trespass.

To constitute the injury of false imprisonment two points

are necessary ; the detention of the person, and tbe unlawful-

ness of such detention. Every confinement of the person is

an imprisonment, whether it be in a common prison, or in a

private house, or in the stocks, or even by forcibly detaining

one in the public streets. 2 Inst. 580. Unlawful or false im-

prisonment consists in such confinement or detention without

sufficient authority ; which authority may arise either from

some process from the courts of justice, or from some warrant

from a legal officer having power to commit, under his hand

and seal, and expressing the cause of such commitment.

2 Inst. 46. See this Diet. tits. Arrest, Commitment, Constable.

Such authority may also arise from some other special cause;

warranted, for the necessity of the thing, either by common or

statute law ; as the arresting of a felon by a private person

without warrant; the impressing of mariners for the public

service ; or the apprehending waggoners (under stat. 13 G. 3.

c. 78.) for misbehaviour in the public highways, False im-

prisonment may also arise by executing a lawful warrant or

process at an unlawful time, "as on a Sunday. See tits. Arrest,

Sunday.
The means of removing the actual injury of false imprison,

ment are four-fold; by writs of mainprize ; odio et atia ;
homint

replegiando ; and habeas corpus. See this Diet, under those

titles" The remedy for a satisfaction for the injury is by action

either of case or trespass : and therein the party shall recover

damages for the injury he has received,
, ,

The distinction between the action of case and action 01

trespass for this injury is thus stated. Where the immediate

act of imprisonment proceeds from the defendant, the action

can only be trespass; but when the act of imprisonment by one

person/is in consequence of information from another, ™ere au

action on the case is a proper remedy. Morgan v. liugnes,

2 Term Rep. K. B. 232. .

If A. positively state to the commander of a press-gang, m»

B. is liable to impressment, and he is not so, and in consequen

of the statement IS. is impressed, A. is liable to an ^tion tor

false imprisonment at the suit of B. Query, if he had omjr
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stated that he believed that B. was liable to impressment.

FL fester v. Royle, 1 Cantp. 187-
The most atrocious degree of this offence, that of sending

any subject of this re aim a prisoner into parts beyond the seas,

whereby he is deprived of the friendly assistance of the laws to

redeem him from such his captivity, is criminally punished

with the pains of praemunire, and incapacity to hold any office,

without a possibility of pardon. Slat. 31 C.2.C.2. See this

Diet. tits. ICxile, Habeas Corpus,
No action of false imprisonment lies against a judge of a

court of record for any act done by him in the execution of his

office, nor for any mistake of judgment. SalL 3Q6.

Action on the case for false imprisonment has been held to

lie against a superior officer where the imprisonment at first

was legal j but was afterwards aggravated with many circum-

stances of cruelty, and was continued beyond necessary bounds.
So also where a captain of a man of wot imprisoned the
defendant three days for a supposed breach of duty, without
hearing him, and then released him without bringing liim to a
court martial. 1 Term Rep. K. B. 536, 53".

It erroneous process issues out of a court that hath juris-
diction of the matter, and the bailiff' or officer executes it,

whereby the party is imprisoned, the officer shall be excused in
action offalse imprisonment ; but if the court out of which the
process issues hath no cognizance of the cause, it is otherwise

;

for in such case the whole proceedings are coram ?wn jitdice,
and the officer will not be excused. 10 Rep* 75. See tits.

Arrest, Constable.

An officer hath a warrant upon a capias ad satisfaciend?
against an earl, or countess, &e., who are privileged in their
persons, and he arrests them: it is said action of false m-
prisonment will not lie against the officer, because he is not to
examine the judicial act of the court, but to obey, 6 Rep. 56 :

10 Rep. 75.

If an arrest is made by one who is no legal officer, it is false
imprisonment, fur which action lies. Co. Lit. (){), A n action
Of false imprisonment lies against a bailiff for arresting a person
without warrant, though he afterwards receives a warrant :

and so it is if he arrests one after the return of the writ is past ;

for it is then without writ. 2 Inst. 53. If a sheriff", or any of
his bailiffs, arrests a man out of his county, &c,, or after the
sheriff is discharged of Ins office; or a person arrests one on a
justice's warrant after his commission is determined, &c., it
will be false imprisonment. Dyer, 41. And if the sheriff,
after he hath arrested a man lawfully, when a legal discharge
comes to hirn, as a supersedeas, or 'the like, do not then dis-
charge the party, he mav be sued in this action, 2 R. I. 12-
Fitzh. 253.

Incase the plaintiff in a suit brings an unlawful warrant
to a sheriff; and shows him the defendant, requiring him to
make the arrest; or if he bring a good warrant and direct the
sheriff to a wrong man, &c, for this the action of false im-
prisonment will lie against both. Bro. Tresp. 307 i Faux
Impr. li)

:
J Brorvnl. 21 L If a warrant be granted to arrest

or apprehend a person where there are several of the name,
and the bailiff or other offieer arrests a wrong person, he is
liable to action of false imprisonment ; and he is to take notice
of the right party at his peril. Dijer, 244: Moor, 457.A man arrested on a Sunday mav bring his action of false
imprisonment

; but one has been refused to be released in such
a case. 5 Mud. [)5. See tits. Arrest, Sunday. If a bailiff de-
mands more than his just fees, when offered him, and keep a
person m custody thereupon, it is false imprisonment and pun-
ishable

:
and if a sheriff; or gaoler, keeps a prisoner in ^aol,

after his acquittal, for any thing except his fees, it is unlawful
imprisonment. 2 InsL 482: fVood, l& If a man falsely
imprisons A. B., and the gaoler detains him till he pays somuch money, he shall have action of false imprisonment and

Ca^Tg
mUCh m°ney fr°m him aSaillst such Person. Mod.

Unlawful or false imprisonment is sometimes called duress

of imprisonment y
where one is wrongfully imprisoned till he

seals a bond, &c, 2 hist. 482. See tit. Duress.

An imprisonment will be unlawful, and give this action,

although the cause be good, when he that makes it doth the

same without any colour of authority ; or if he has a colour, yet

if he hath no good authority from the court, &c. ; or where a

court or officer hath power, but do not well make it out ; or

when the authority is well made forth, and not rightly pursued
and executed. 4 Rep. 6'4

: 8 Rep. 67: Dyei*, 242. If A.
having been robbed, suspect B. to be guilty, and take and de-

liver him into the charge of a constable present ; B. if innocent,

mav maintain action of trespass and false imprisonment against

A.' 6 Term Rep. K. B, 315.

There is this distinction between a private individual and

a constable: in order to justify the former in causing the

imprisonment of a person, he must not only make out a

reasonable ground of suspicion, but he must prove that a felony

has actually been committed ; whereas a constable, having

reasonable ground to suspect that a felony has been committed,

is authorised to detain the party suspected till inquiry can be

made bv the proper authorities. Beck worth v. Pfiilbj/, 6 Barn.

tS Cres. 635 : and see 3 Camp. 421 : 5 Price R. 525: Bac.

Abr. Trespass, D*
A conviction of a justice of peace having competent juris-

diction, upon which the plaintiff was arrested and imprisoned,

is, till reversed or quashed, conclusive evidence in favour of

the justice against whom an action of trespass and false im-
prisonment is brought. 7 Term Rep. K. B. 633. n.

So where, in an action against two justices for giving the
plaintiff's landlord possession of a farm as a deserted farm,

they produced in evidence the record of their proceedings

under the act 11 Geo. 2. c. 19* § 16. which set forth all the
circumstances necessary to give them jurisdiction, and by which
it appeared that they had pursued the directions of the act

:

it was held that this was a conclusive answer to the action.

Barton v. Carem, 3 Bam. § C. 6 1$: and see 1 Brod. <Sj* Bing.
432 : 1 Barn. $ Aid. 369*

By the Statute of Limitations, 21 Jac. I.e. 16. this action
must be brought within four years ; which has been construed
to be from the end of any continued imprisonment. Salk. 420.
By stat. 24 G. 2. c. 44, actions against justices of peace, or
constables acting under their warrants, must be brought within
six months ; and one month's notice of bringing the action must
be- given them ; and by stat. 21 Jac. 1. c. 12. those officers may
plead the general issue, and give the special matter in evidence.

In trespass against a justice of the peace for wrongfully com-
mitting a party, it appeared that he was discharged from prison
on the 14th December, and the writ issued on the 14th June.
It was held that the action was commenced in time. Hardy v.

Rifle, 9 Barn. $ C. 603. See this Diet. tits. Justice, Constable.
Action.

An unlawful imprisonment also amounts in law to an assault,
being a wrong done to the person of a man, for which, besides
the private satisfaction given to the individual by action, the law
demands likewise a punishment foT the breach of the kind's
peace. 1 Hawk, c, 60. §7:4 Comm. 218.

Further as to relief in cases of false imprisonment or wrongful
detainer of the person, see this Diet, tits. Habeas Corpus*
Imprisonment.

3

FALSE JUDGMENT, falsurn judicium.-} A writ that
lieth where false judgment is given in the county-court, court-
baron, or other courts not of record. F. A7

. B* 17, 18, See tit.
Error.

A judgment may be falsified, reversed, or avoided, without
a writ of error for matters foreign to, or dehors the record

;

that is, not apparent upon the face of it, so that they cannot be
assigned for error in the superior court, which can only judge
from what appears in the record itself; and therefore if the
whole record be not certified, or not timely certified by the
inferior court, the party injured thereby, in both civil" and
criminal cases, may allege a lUminution of the record, and



FALSE JUDGMENT. FAL
cause it to be rectified. See this Diet tit Diminution, Thus

if anv judgment whatever be given by persons who had no

good commission to proceed against the person condemned,

it is void; and maybe falsified by showing the special matter

without writ of error. As where a commission issues to A.

and B, and twelve others, or any two of them, of which A.

or B. shall be one, to take and try indictments, and any of

the other twelve proceed without the interposition or presence

of either A. or B., in this case all proceedings, trials, con-

victions, and judgments, are void for want of a proper authority

in the commissioners, and may he falsified upon bare inspec-

tion without the trouble of a writ of error ; 2 Hawk. P. C.

c* 50. § 2; it being a high misdemeanor in the judges so

proceeding, and little, if any thing, short of murder in them

all, in case the person so attainted be executed and suffer death.

4 Comm. 390.

So likewise if a man purchases land of another, and after-

wards the vendor is, either by outlawry or his own confession,

convicted and attainted of treason or felony previous to the

sale or alienation ; whereby such land becomes liable to for-

feiture or escheat : now upon any trial the purchaser is at liberty,

•without bringing any writ of error, to falsify, not only the

time of the felony or treason supposed, but the very point of

the treason or felony itself; and is not concluded by the con-

fession or outlawry of the vendor ;
though the vendor himself

is concluded, and not suffered then to deny the fact which he

had by confession or flight acknowledged. But if such attainder

of the vendor was by verdict, on the oath of his peers, the

alienee cannot be received to falsify or contradict the fact of

the ciime committed ;
though he is at liberty to prove a mistake

in time ; or that the offence was committed after the alienation

and not before. 3 Inst. 231: 1 Hal. P. C 361-

This writ may be brought on a judgment in a plea, real or

personal : and for errors in the proceeding;; of inferior courts,

or where they proceed without having jurisdiction, wTrit of

false judgment lieth: though the plaintiff assign errors in a

writ of false judgment, he shall not say, In hoc erratum est,

§c. but unde qyeriUir dtyershnodo sitd falsum judicium factum

fuisse judicium in hoc, §c. Moor, 7^:2 Nets. Abr. 829. If

'a writ of false judgment abate for any fault in the writ, the

plaintiff shall not have scire facias ad uvdiend' crrores, upon

the record certiiied, because it comes without an original : but

if the plaintiff dies, and fake judgment is given in the inferior

court, his heir shall have a set. fac. ad audiend* error against

him who recovered upon that record which is removed into

C. B. ; and where the plaintiff in a writ of false judgment is

nonsuit, it was formerly a question, whether the other party

shall sue execution upon this record so removed against the

plaintiff, without suing out a scire facias ; but it has been

adjudged, that he may do it. Hil 23 Hen. 6 : New Nat. Br. 3g.

When a record is removed into C P. by writ offahe judg-

ment, if the party alledges variance between the record re-

moved, and that on which judgment was given, the trial shall

be by those who were present in court when the record was

made up. 2 Lutw. 957. Stat. 1 Ed. S. c. 4. A man shall

not have a writ of false judgment but in a court where there

are suitors ; for if there be no suitors, there the record cannot

be certified by them. New Nat. Br. 10. Where false judg-

ment is given on a writ of just icics, directed to the sheriff the

party grieved shall have a writ of false judgment ; although

the judgment be for debt, or trespass above the sum of 4>0s.

Ibid.

Where a record of a judgment in the county-court was

vicious, and the judgment reversed in C, B. the suitors were

ordered to be amerced a mark, and the county clerk fined !>l.

And if a plaintiff in an inferior court declare for more than

judgment shall be reversed by writ of falsejudgment : but

where damages are laid under that sum, costs may make it

amount to more. 1 Mod. 249: 2 Mod. 102. 206.

A writ of false judgment does not lie from the Southward

Court of Requests to a court of common law, 2 Bing* 3*4.

Upon false judgment before bailiffs, or others who hold plea
by prescription, in every sum in debt by bill before them a
party shall not have a writ of false judgment ; but a writ of
error thereupon. M. 4 : £.4. For defaults of tenant for

life, in writs of right, &c. writ of false judgment lies by him in

reversion : and this writ may be brought against a stranger to

the judgment, if he be tenant of tbe land. A judgment shall

be intended good till reversed by writ of false judgment, &c.

See tits. Accedas ad Curiam, Attaint.

FALSE LATIN. Before the statute directing law pro-

ceedings to be in English, if a Latin word was significant,

though not good Latin, yet an indictment, declaration, or fine,

should not be made void by it ; but if the word was not Latin,

nor allowed by the law, and it were in a material point, it

made the whole vicious, 5 Rep. 121 ; 2 Nets. 830,

FALSE NEWS. Spreading false news, to make discord

between the ting and nobility, or concerning any great man
of the realm, is punished by common law, with fine and im-

prisonment, which is confirmed by statutes Wesim. 1. 3 Ed. h
c. S4>: 2 Rich. 2. st.\.c. 5 : 12 Rich. 2. c. 11. See 2 Imt.

226: 3 Inst. ig8.

To circulate false rumours, for the purpose of effecting a

fraud upon the public, or to enhance the price of a commodity

of general consumption for the sake of private game— is an

offence at common law. Thus it was held to be an indictable

offence to spread false rumours among the hop-planters in

Worcestershire, that the stock of hops was nearly exhausted,

and that there would soon be a scarcity, with intent to raise

their price. 1 East, 143. So where several persons combined

to raise the public funds on a particular day, by circulating

false rumours, they were held to be indictable for a conspiracy.

3 M. $ S. 67. And it is equally an offence where the object

of the false rumours is to lower the price of the commodity,

3 lust. 196\

FALSE OATH. See tit. Perjury.

FALSE PERSONATION. The offence of personating

another for the purpose of fraud is a misdemeanor at common

law. R. v. Dupee, 2 East, P. C. 1010. And if any goods or

money be obtained by means of the fraud, the offence will

then come within the 7 and 8G.4 c. 29- § 53 - ft)r obtaining

money or goods by false pretences. See that tit. jjost. It has

been usual, where this offence is carried on in concert, to indict

the parties for a conspiracy. R. v. Robinson, 1 Leach, 31:

% East, P. C. 1010. So where a cheat was effected by one

person pretending to be a merchant, and another pretending to

be a broker, judgment was given against the defendants on the

ground of conspiracy. R. v. Macarty, 2 Ld. R. 1179'

By 5 G. 4. c 107. § 5. to personate or falsely assume the

name or character of any officer, soldier, seaman, marine, or

other person entitled or supposed to be entitled to any wages,

pay, &c. in order fraudulently to receive such wages, «c is

declared to be felony punishable by transportation for lite or

vears, or bv imprisonment with or without hard labour.

By 11 G. 4. and 1 W. 4. c. 66. § 7. falsely personating the

owner of any share in any stock or public fund, or in the

capital stock
-

of any body corporate, company, or society,

established by charter or act of parliament, or the owner oi

any dividend payable in respect of such share, and thereby

endeavouring to transfer any interest belonging to such owner,

and to receive any monev due to him, is declared to be a

felony, and punishable with transportation for life or for seven

years, or with imprisonment for not exceeding four, and not

less than two, years, at the discretion of the court. And by

§ 11. if any person shall, before any court, judge, or other

authorised person, acknowledge any recognizance or hail,

fine, recovery, cognovit actionem, or judgment, or any need

to be enrolled in the name of anv person not privy to the

same, every such offender shall be guilty of felony, and subject

to the like punishment as mentioned in the former section.

FALSE PLEA. See tit. Pleading.

FALSE PRETENCES. The stat. 7 # 3 O. h c. 29* §
53.
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recites that a failure ofjustice frequently arises from the subtle

distinction between larceny and fraud, and enacts that if any

person shall by any false pretence obtain from any person

any chattels, money, or valuable security, with intent to cheat

or defraud any person of the same, such offender shall be

guilty of a misdemeanor, punishable by transportation for

seven years, or fine, imprisonment, or hard labour, &c. ; and it is

provided that if upon the trial of such offender for the misde-

meanor, it shall be proved that the property was obtained in

such manner as to amount to larceny, yet the offender shall

not by reason thereof be entitled to an acquittal of such misde-

meanor, but he shall not be liable to be afterwards tried for

the larceny.

It is not necessary that the pretence should be in words
;

there may he a sufficient false pretence by the aets and conduct

of the party, as tendering in payment a forged promissory note

forlQs>6d., and receiving the change; in which case the judges

held that the uttering the note as a genuine one was tanta-

mount to a representation that it was so. R. Sf R. 127 So
a person presenting a post-office order to the post-master, and
writing his real name on it, and receiving the money, was
held as representing himself as the person named in the

order, and to be a false pretence. R. 4? R. Si. See tits. Chcals
and Frauds. illihf^l

1

V "n

But where a person obtained credit in account with his

bankers, by drawing a bill on an individual on whom he had
no right to draw, and who he knew would not pay the bill, it

was decided to be no offence under the above act, though the

bankers advanced money in consequence. 1 R. § M. 224. So
where a party obtained goods by delivering a forged letter,
i( please to let the bearer, A. B., have for C. I), four yards of

linen/' signed, C. D. ; it was held a felony under the forgery
act, 1 IV. 4. c. 0& § 10 j and therefore an indictment for ob-
taining goods bv false pretences could not be supported. 5 C.

$ P. 5^:$.

The property in goods obtained by false pretences is not
changed ; ? Taunt. .39 ; but under the old law courts had no
authority to order a restitution to the owner in a summary
manner, 2 Leach, 585 : 5 T. R. 1 70. They are now empow-
ered to do so upon the conviction of the offender bv the 7 and
8 G. 4. c. 29- § 57.

FALSE PROPHECY. See tit. Prophecy.
FALSK RETURN. On a false return ^by a mayor, %,

to a mandamus, or by a sheriff, &c. to a writ, a special action
on the case will lie. See tit. Action.

FALSE PRIVY TOKENS. The stats. 33 H.8. c. 1. re-
specting the obtaining money or goods by means of false privv
tokens, forged letters, or other counterfeit means, is repealed
by 7 cy 8 G. 4. c. 27 ; and most of the offences therein enu-
merated are now punishable as false pretences. See that tit.

FALSE VERDICT. A writ of attaint lieth, to inquire
whether a jury of twelve men have given a false verdict; that
so the judgment following thereupon may be reversed. It is
allowed in almost every action except in a writ of right See
tits. Attaint, Jury, Trial,

FALSE WEIGHTS AND MEASURES. A summary
jurisdiction is given to magistrates in petty session by the
37 G, 3. c. 14-3. to punish persons in whose possession false
weights and balances shall be found. And the 55 G. 3. c. 43.
provides for the punishment of offenders using false and defi-
cient measures.

Au uniformity of weights and measures was established
throughout the United Kingdom by the 5 G. 4. c. 74., which
see under tit. Weights and Measures.

Hy stat. 7 and !S G\ L c. 3$. constables shall not be required
to present false weights and measures at any general ^aol
delivery or quarter sessions. Sec further tit. Cheats.
TO FALSIFY. To prove a thing to be false. Perk 383
FALSIFYING A RECORD. A person that purchases

land of another, who is afterwards outlawed of felonv, &c. may
falsity the record, not only as to the time wherein "the felony

|

is supposed to have been committed, but also as to the point

of the offence : but where a man is found guilty by verdict, a

purchaser cannot falsify as to the offence ; though he may for

the time, where the party is found guilty generally in the

indictment, &c, because the time is not material upon evidence.

And any judgment given by persons who had no good com-

mission to proceed against the person condemned, may be

falsified by showing the special matter, without writ of error.

Also where a man is attainted of treason or felony, if he be

afterwards pardoned by parliament, the attainder may be

falsified by him or his heir, without plea. 2 Hawk. P. C.

See tit. Record.

FALSIFYING RECOVERY. See tit* Fine, Recovery.

FALSE RUMOURS. See tit. False News.

FALSIFYING A VERDICT. Where, in any real action,

there is a verdict against tenant in tail, the issue can never

falsify such verdict in the point directly tried ; but only in a

special manner, as by saying that some evidence was omitted,

&c. 2 Ld. Raym. 1050. See tits. Trial, New Trial, Jury,

Verdict.

FALSING OF DOOMS. In Scotch law, the old term

for an appeal: doom is the sentence of a court, and the falsing

of dooms is proving the injustice of that sentence,

FALSONARIUS. A forger. Hoveden, 424.

FALSO RETURNO BREVIUM. A writ that lieth

against the sheriff who hath execution of process, for false

returning of writs. Reg. Jud. 43,

FAME, GOOD OR ILL. Persons of good fame charged
with a bare suspicion of manslaughter, or other inferior homi-
cide, or with any minor felony, have a right to be bailed on
offering sufficient security. 4 Comm. 299- See further tit.

Bail, II.

By the 34 E. 3. c. 1. justices are empowered to bind over to

the good behaviour towards the king and the people all them
that be not of good fame, wherever they be found.
FAMILIA. Signifies all the servants belonging to a par-

ticular master ; but in another sense it is taken for a portion of
land, sufficient to maintain one family ; it is sometimes men-
tioned by our writers to be a hide of land, which is also
called a manse; and sometimes carneat a, or a plough land.
Shunt
FANATIO, mentis fnnaiionis.~\ The fawning season or

fence-months in forests. Rennet's Glos. See tit. Fence- Month.
FA RAM)M A N, Sax. ] A traveller or merchant stranger,

to whom by the laws of Scotland justice ought to be done
with all expedition, that his business or journey be not hin-
dered. Shene, c. 1 O k
FARDEL OF LAND, fardella ierrcer\ Is generally

accounted the fourth part of a yard land, but according to
Noy (in his Compleat Lawyer, p. 57.) it is an eighth part
only; for there he says that two fardels of land make a nook,
and four nools a yard land.

FARDING-DEAL, or FARUNDEL OF LAND; qua-
drantala terra?.

~\ Is the fourth part of an acre: and besides
quadrantata terra*, we read of obolata, denariata, solidata,
and Ubrata terrw, which probably arise in proportion of quantity
from the farding-deal, as an half-penny, penny, shilling, or
pound in money, rise in value, and then must obolata be\alf
an acre, denariata an acre, solhlala twelve acres, and librata
term twelve score acres of land : but some hold obolata to be
but half a perch, and denariata a perch; and there is men-
tioned viginfi libratas terra* vel redditus, in Reg. Ori*. 94. 248.
whereby it seems that librata terra* is so much as vields 20s
per annum. F. N. B. 81 : Spelm. Gloss.
FARE, A voyage or passage by water; but more

commonly the money paid for such passage, in which sense It
is now used, See stat. 3 P. # flf. c, 16. So for what we pay
an hackney or stage coachman for our carriage.
FARINAGIUM. Toll of meal or flour, Ordin. Insul

de Jersey, 17 Erf* 2.

FARLEU. Is money paid by tenants in the west of Eng-
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land in lieu of a heriot : and in some manors in Devonshire

farlcu is distinguished to be the best goods ; as heriot is the

best beast, payable at the death of a tenant, Cowcl.

1W HI A NO A III L Whoremongers and adulterers. Sax.

FARUNDEL OF LAND. See Farding-deal

F ARM, or FERM, Lat. firma, from the Sn*. feorme,

I e. food ; and fcarman, to feed or yield victuals,] A large

messuage of land, taken by lease under a certain yearly rent,

payable by the tenant ; and in former days, about the time

of" William the First, called the Conqueror, these rents were

reserved to the lords in victuals and other necessaries arising

from the land: hut afterwards in the reign of King Hen. I.

were altered and converted into money. Termes de Ley. A
farm is most properly called the chief messuage in a village ;

and it is a collective word, consisting of divers things gathered

in one, as a messuage, land, meadow, pasture, wood, common,

&C- Locat e ad Jirmam is to let or set to farm ; and the

reason of it may be in respect to the firm or sure hold

the tenants thereof have above tenants at will. A farm

in Lancashire is called Ferm-holt ; in the north a Tack;

and in Essex a Wihc ; and ferm is taken in various ways.

Plowd. 193.

FARMER. He that holds a farm, or is tenant or lessee

thereof. Termes dc Lei/. And it is said generally every lessee

for life or years, although it be but of a small house and land,

is called farmer, as he is that occupieth the farm: as this

word implies no mystery, except it be that of husbandry, hus-

bandman is the proper addition of a farmer. 2 Hawk. P. C.

C. 23. § 1 15. No person whatsoever shall take above two farms

together, and they to be in the same parish, under the penalty

of Ss. 4r/. a week. Slat. 25 IL 8. c. 13. § 1 4-.

FARRIER. There is in law an implied contract with a

common farrier, that he shoes a horse well without laming

him ; and if he fail, action on the case lies to recover damages

for such breach of his general undertaking, 11 Rep. 54:

1 Sautid. 312 : 3 Comm. \66.

FARTHING. Was the fourth part of a Saxon penny, as

it is now of the English penny.

FARTHING OF GOLD, quasi fourth thing.] A coin

used in ancient times, containing in value the fourth part of a

noble. It is mentioned in the stat. J) II. 5. c. 7- where it is

ordained, that there shall be good and just weight of the noble,

half noble, and farthing of gold, &c.

FARTHING OF LAND. Seems to differ from Farditip-

deal; for it is a large quantity of land: in a survey-book of

the manor of West Slapton in Com. Devon is entered thus

:

A. B, holds six farthings of land at 1267. per annum.

FASIUS, Fr. faisseau.^ A faggot of wood. Motig, Amgt

torn. 2. p. 238.

FAST-DAYS, Days of fasting and humiliation, appointed

to be kept by public authority. There arc fixed days of

lasting enjoined by our church, at certain times in the year,

mentioned in ancient statutes, particularly the 2 and 3 Ed. 6.

c. 19. and .5 Eliz. I c. 5. And by stat. 12 Car. 2. c. 14. the 30th

of January is ordained to be a day of fasting and repentance,

for the murder of King Charles t Other days of fasting,

which are not fixed, are occasionally appointed by the king's

proclamation. See Embring Days, Holidays*

FASTI RMANS, Sax.^ Pledges. Leg. Ed. Confess, c. 38.

V ide Fmstingmen

.

FAT, VAT, or WATF. Is a large wooden vessel used by

maltsters and brewers, for measuring of malt with expedition,

containing eight bushels or a quarter, mentioned in the (re-

pealed) stats. I // 5. c. 10 : 11 II. 6i c. 8. It is also a vessel

made use of by brewers to run their wort into, and by others

for the making of salt at Droitwieh, in the county of Wor-

cester,

FATHER, See Descent, Executor, Guardian, Marriage.

EATUA MULI.I?$. A whore. Bu Fresne.

FATUOUfS TEKSONS. Ideots See tit* Lunatic*.

FAUSETL ^, A faucet, musical pipe or flute.

FAUTORS. Favourers or supporters of others; abettors

of crimes, &c*

FEAL. The tenants by knight service did swear to their

lords to be feal and leal, i. e, to be faithful and loyal. Spetm,

de Parliament, 5Q. See Fealty.

FEAL AND DIVOT. A right in Scotland similar to the

right of turbary in England for fuel, &c\ See tit. Common of
Turbary*

FEALTY, jideliias, Fr. fcaulUU i. e. fides, Jideu ohseqm
ei sermtii Ugavien, quo particularity vassalus domino astrith

gitur. Spcitn.~\ The oath taken at the admittance of every

tenant, to be true to the lord of whom he holds his laud: and

he that holds land by the oath of fealty has it in the freest

manner; because all persons that have fee, hold per Jidem et

fiduciatu, that is, by fealty at least. Smith de Reptib, A/tg.

lib. 3. c. 8. And fealty is incident to all manner of tenures

except frankalmoign e and tenancy at will. See tit. Tenures,

1. 6". et passim. This fealty, which is used in other nations, as

well as England, at the first creation of it bound the tenant to

fidelity; the breach whereof was the loss of his fee.

It is usually mentioned with homage, but differs from it;

being an obligation permanent, which binds for ever: ami these

differ in the manner of the solemnity, for the oath of homage

is taken by the tenant kneeling ; but that of fealty is taken

standing, and includes the six following things, viz.

L Incolume, that he do no bodily injury to the lord.

2. Tutuni, that he do no secret damage to him in his house, or

anything which is for his defence. 3. Honestum, that he do

him no injury in his reputation. 4. Utile, that he do no damage

to him in his possessions. 5. Facile, and 6. Possible, that he

render it easy for the lord to do any good, and not make that

impossible to be done which was before in his power to do : all

which is comprised in Leg. Hen. 1. c. 5.

Fealty has likewise been divided into general aod special;

general to be performed by every subject to his prince; and

special, required only of such as in respect of their fee are tied

by oaths to their lords* Grand. Custutn. Normand.
* By stat. 17 Ed. 2. st. 2. the form of this oath is appointed,

and as now observed it runs as follows, viz. " I, A. B. will be

to you my lord C. true and faithful, and bear to you /ra%and

faith for the lands and tenements which I hold of you: and I

will truly do and perform the customs and services that I ought

to do to you. So help me God." The oath is administered by

the lord' or his steward; the tenant holding his right hand

upon the book, and repeating after the lord, ece, the words of

the oath ; and then kissing the book. Termes de Lei/.

The law with resnect to fealtv continues the same as when

Lord Coke wrote (see 1 Inst. 686. in note) ; for it does not

appear to be varied by stat. 12 C. 2. c. 24>. or any other statute

made since ; but it is no longer the practice to exact the per-

formance of fealty. In the case of copyholders it is become

a thing of course on admitting them to enter a respite of fealty;

but with respect to such as hold bv other tenures it is never

thought of. In Wood's Inst. J 83. it is said that b« ll

life or years ought to do fealty to their lords for the lands they

hold.—However, it mav not be amiss to remember that the

title to fealty still remains; that it is due from all tenants

except tenants in frankalmoigne, and such as hold at will or oy

sufferance, and if required must be iterated at every change 01

the lord; it differing in this respect from homage, wnicn,

except in special cases, is only due once ;
that the receiving

it is at least attended with the advantage of preserving ine

memory of the tenures, which though perhaps sujhcienuy

done in the case of copyholds bv the admittances, and by me

payment of fines and quit rents, and continual render ot mwr

services, mav be very necessary in cases where fealty is

only service 'due ; and lastly, that the law for

performance of fealtv has provided the remedy by d^
which is an inseparable incident to all services due by tenure,

and in the case of fealty cannot, as it ?g" &
See 1 Inst. 68. a. 103. ft. 10 1. a. ft. 152, ft ; 2 Inst. 107: * fc* »•
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FEAR. See Duress,

FEASTS. Anniversary times of
1

feasting and thanksgiving,

m Christmas, Easter, Whitsuntide, &c. Thefourfeasts which

our laws especially take notice of, are the feasts of the annun-

ciation of the Blessed Virgin Mary, of the nativity of St. John

the Baptist, of St. Michael the Archangel, and of St Thomas

Hie Apostle (or in lieu of the last, the birth of our Lord

Christ), vn which quarterly days rent on leases is usually re-

served to be paid. See stats. 5 and 6 Ed. 6.C.S: 12 Car. 2.

c. 30.

FEE, and FEE-SIM PLE.

—

Tenant in fee simple, is he

which has lands or tenements to hold to him and his heirs for

ever* Liti. c. I« § 1.

The word fee is sometimes used for the compass or circuit

of a lordship or manor, as we say the lord of the fee, &c,, as

well as the particular estate of the tenant ; and also for a per-

petual right iticorjxjreal ; as to have the keeping of prisons.,

&c. infee. Bract. Lib. 2. c. 5 ; Old Nat. Br, 41. And when
a rent or annuity is granted to one and his heirs, it is a fee
personal. Co. Lit. 1,2.

The true meaning of the word fee {feodum) is the same with
that of feud or fief, and in its original sense it is taken in con-

tradistinction to allodium, which latter the writers on this sub-

ject define to be every man's own land which he possesseth

merely in his own right, without owing any rent or service to

any superior. This is property in its highest degree, and the

owner thereof hath ahsolutum et directum domiuum, and there-

fore is said to be seised thereof absolutely in dominico suo, in his

own demesne. But feodum or fee, is that which is held of

some superior on condition of rendering him service, in which
superior the ultimate property of the land resides; and, there-

fore, Sir Henry Spclman (of Feuds, c. 1.) defines a feud or fee

to be the right which the vassal or tenant hath in lands, to use

the same, and take the profits thereof to him and his heirs,

rendering to the lord his due service ; the mere allodial pro-
priety of the soil always remaining in the lord. This allodial

property no subject in England has, it being a received, and now
undeniable, principle in the law, that all the lands in England
are holden mediately or immediately of the king. The king,

therefore, only hath absolutum et directum dominium, hut all

subjects' lands are in the nature offeodum or fee, whether de-
rived to them by descent from their ancestors, or purchased for

a valuable consideration ; for they cannot come to any man by
either of those ways, unless accompanied with those feodal

clogs which were laid upon the first feudatory when it was
originally granted. A subject, therefore, hath only the usu-
fruct and not the absolute property of the soil ; or, as Sir Ed-
ward Coke expresses it (Co. Lit. L), he hath dominium -utile,

but not dominium directum ; and hence it is, that in the most
solemn acts of law we express the strongest and highest estate
that any subject can have by these words—« he is seised thereof
HI his demesne as of fee." It is a man's demesne, dominieunt,
or property, since it belongs to htm and his heirs for ever, yet
this dominicum, property, or demesne, is strictly not absolute
or allodial, but qualified or feodal; it is his demesne as of fee,
that is, it is not purely and simply his own, since it is held of a
superior lord, in whom the ultimate property resides.

This is the primary sense and acceptation of the word fee

;

but (as Sir Martin Wright very justly observes) the doctrine
" that all lands are holden," having been for so many ages a
fixed and undeniable axiom, our English lawyers do very
rarely (of late years especially,) use the word fee in this it's

primary original sense in contradistinction to allodium or abso-
lute property, with which they have no concern ; but generally
use it to express the continuance or quantity of estate. A fee,
therefore, in general signifies an estate of inheritance, being
the highest and most extensive interest that a man can have in
a feud, and when the term is used simply, without any other
adjunct, or has the adjunct of simple annexed to it (as a fee or
a fee-simple), it is used in contradistinction to a fee conditional
at the common law, or as a fee- tail by the statute, imparting
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an absolute inheritance, clear of any condition, limitation, or

restrictions to particular heirs, but descendible to their heirs

general, whether male or female, lineal or collateral. And in

no other sense than this is the king said to be seised in fee, he

being the feudatory of no man. Co. Lit. 1 : 2 Comm. 1 0?.

As to the general nature and origin of estates in fee-simple,

and the other estates arising therefrom, see this Diet. tits.

Estate, Tenure, III. 5. It is therefore in this place sufficient

to inquire,

I. Ln what Things one may have a Fee-simple.

II. By what Means such an Estate may be acquired,

III. By what Words it may be created.

I. A man may have an estate in fee-simple of all lands or

tenements or other things real. Co. Lit. 1 . b. Of lordships,

advowsons, commons, estovers, and all hereditaments* Co.

Lit. 4. a. So he may have a fee-simple in things mixed : as

in franchises, liberties, &c. Co. Lit. 2. a.

So if a man grants to another and his heir all woods, un-

derwoods, timber-trees, or others in such a part of a forest,

saving the soil ; the grantee has a fee to take in alieno solo.

R. 8 Co. 137. b.

So, in things personal ; as in annuity- Co. Lit. 2. a. In a

dignity granted to him and his heirs. Co. Lit. 2. a. In a

swan-mark. 7 Co. 17- In a part or share of the New River

water. Co. Pari. 207.

So, in the patronage of an hospital, or other thing created

de novo, in which there was not a precedent estate, a man
may have a fee to him and his heirs, qualified in a particular

manner: as if a queen consort institutes an hospital, and
reserves the patronage sibi et reginis Anglice succcdentibus.

Ca. Ch. 214.

But in estates in esse before such desultory inheritance it

cannot be ; as the duchj' of Cornwall limited to the prince et

JUiis regis Anglice primogenitis, shall not be good, except when
limited by act of parliament. 8 Co. 1 6.

II. The modes by which a fee, or any estate in real property
may be acquired, are by law reduced to two,—descent and pur-
chase, which word is here used in its legal sense, and not in
its common acceptation. Descent is where the title to lands is

vested in a man by the single operation of law
; purchase,

where they are vested by \u& own act and agreement. 2 Comm.
201. The latter class may be subdivided into rightful and
wrongful acts. Rightful acts comprise all the various assur-
ances by which a fee may be transferred ; wrongful acts, the
different species of dispossession into which an ouster is distri-
butable, and which in every instance, except where a party
enters claiming a particular estate, gain a fee. The acquisition
of lands by escheat is generally included in the second class,
but it seems more properly referrible to the same division with
descents. See 2 Comm. 245.
By our law some are incapable of purchasing land.
An alien cannot purchase anv lands in England. Vau<*k

227. 291 : 7 Co. 16, 17, 18 : Dyer, 2. pi. 8, See Alien.
All persons attainted of treason or felony are incapable of

purchasing. 2 New Ahridg. 2±{): Co. Lit. 8. a. See Dhr
Feud. lib. 2. tit. 23, 24 : Vigellius, 242. 350 : Spel. Gloss. 214
215.

J

If a man be attainted offelony, and after purchase land, and
dies, the king shall have it by his prerogative, and not the
lord of the fee ; because his person being forfeited to the king
he cannot purchase but for the king. Co, Lit. 2.6.
A monster not having human shape cannot purchase or in-

herit, but an hermaphrodite shall inherit or purchase secundum
prcevalentiam sexus incatescentis ; one bom deaf and dumb
may inherit / so may one born deaf, dumb, and blind, because
it is for their advantage ; but they cannot contract, because
they cannot understand the signs of contracting

; an infant, an
idiot, and a person of non-sane memory

,
may inherit, because

3 x
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the law, in compassion to their natural infirmities, presumes

them capable of property ; so also an infant or a person of non-

sane memory mav purchase, because it is intended for bis bene-

fit, and the freehold is in him till he disagree thereto, because

an agreement is presumed, it being for his benefit, and

because the freehold cannot be in the grantor contrary to his

own act, nor can be in abeyance, for then a stranger would

not know against whom to demand his right: if at full age, or

after recovery of his memory he agrees thereto, he cannot

avoid it ; but if be die during minority or lunacy, his heirs

may avoid it : for they shall not be subject to the_ contracts of

a person who wanted capacity to contract. So, if after his

memory recovered, the lunatic or person non compos die with-

out agreement to the purchase, his heirs may avoid it. Co,

Lit. £. 8 : 2 Vent. 303. See tit. Estate.

A feme covert is capable of purchasing : for such an act

does not make the property of the husband liable to any dis-

advantage, nor does it suppose a separate will or power of

contracting in the wife; but here the will of the wife is sup-

posed the°mind of the husband (he not objecting), since no

man is supped not to assent to that which is for his benefit

:

but in this case the husband may disagree, and it shall avoid

the purchase. Co. Lit. 3. a. See tits. Baron and Feme.

It may be observed, the law presumes every man to have an

estate in fee in lands of which be is in possession until the

contrary is shown. Cowp. 595,

III. The word " heirs" is necessary in every legal instru-

ment in order to convev a fee, and if it be omitted, the grantee

will have only an estate for life ; but the rule is subject

to many exceptions, which are hereafter particularized.

It is the word heirs makes the inheritance : and a man can-

not have a greater estate. Lit. 1 . To havefee-simple implies,

that it is without limitation to what heirs, but to heirs gene-

rally, though it may be limited by act of parliament. 4 Imb

«0ti If t>ne give or grant land to J. S. and his heirs ; and it

he die without heirs, that J. D. shall have it to him and his

heirs ; bv this J. S. hath a fee-simple, and J. D. will have no

estate. 'Dyer, 4. 33. This means by parol, with livery and

seisin, or bv deed, &c, but not by will.

Where land is given or granted by fine, deed or will, in pos-

session, reversion, or remainder, to another and his heirs, it

Will be a fee-simple. Ploivd. 143. And if land be granted to

a man and his heirs, habendum to him for life only, and livery

of seisin is mate, it h a fee-simple estate, because a fee is ex-

pressed in the grant. 2 Rep. 23.

A lease is granted to one for a term of years, and after that

the lessee shall have the land to him and his heirs by the rent

of 10/ a vear ; if the grantor make livery upon it, it is njee-

simple : otherwise but for years. Co. Lit. 2)7- Where lands

are granted to A. for life, remainder to B, for life, the re-

mainder to the right heirs of A. ; here A. hath a fee-simple.

20 Jim. 6\ 35 : Bro. East, 34, 35. A gift or grant to a man s

wife during life, after to him in tail, and after to his right

heirs ; he will have afee-simple estate. 2 Rep. 91 •

If lands are granted to a man and his successors, this

creates no fee-simple ; but if such a grant be made to a cor-

poration it is a fee-simple, and in case of a sole corporation,

as a bishop, parson, &c, a fee-simple is to them and their suc-

cessors. Co. Lit. 1. b; Wood, An estate granted to a

person, to hold to him for ever, or to him and his assigns for

ever, is only an estate for life ; the word heirs being wanted

to make it 'fee- .simple ; but in mils, which are more favoured

than grants, the fee-simple and inheritance may pass without

the word heirs*
'

Co. Lit. 19-9-

And by deed of feoffment a fee-simple may be created,

which would be an estate tail by will ; as where lands are

given to another, and his heirs male, &c, without the word

%odu. Hob. 32. A gift to a man and his children, and their

heirs, is a fee-simple to all that are living. Co. Lit. 8 : Lit. Rep. (>.

A feoffment to B. el heredibus, without saying suis, gives

FEE
him a fee*simple. Co. Lit. 8. h. So to a son and (he heirs of
his father. Semb, Co. Lit. 220. b. So to B, et liberis suts

and their heirs ; if he has issue, it gives them a joint estate

in fee. Co, Lit. 9. a. So to B, heredibus etsuccessoribus suis}

gives a fee. Co. Lit. 9. a.

So a grant to the king Ml perpetuum gives him a fee, with-

out the words his heirs or successors, for he never dies* Co,

Lit. y, b. So a feoffment to a corporation aggregate in per*

peluum gives a fee ; for it never dies. Co. Lit. Q.b.: 1 Rol w

832. /. 55. And in a conveyance to such corporation aggregate

no words of limitation whatever are necessary, because in legal

consideration it never dies. 2 Comm. 109.

So to a corporation sole, to be held in frankalmoigne. Co,

Lit. 9. /j. : 1 Rol. 833. I. 5. So if A. re-enfeofis B. adeo plene

as B. enfeoffed him, he has a fee without the word heirs. Co,

Lit. 9- b. This must mean where A. had an estate in fee

of the feoffment of B. 1 Rol. 833. /. 12, So a grant to the

church of B t gives a fee, without the words heirs or successors,

1 Rol. 833. I. 3.

And a limitation to the right heirs of B. gives a fee, without

the words and their heirs. 1 Rot. 133. 16. So a fee may

be given without the words his heirs, by fine sur eonuzance

de droit come ceo, $c. ; Co* Lit. 9. b. ; or by a common recovery.

Co. Lit. 9- b.

So a fee passes without the words his heirs, where a man

gives land with his daughter, &c, infranhnarriage* Co. Lit*

9. b. If a parcener or joint-tenant releases to his companion,

Co. Lit. 9. b. If the lord, &c releases to the tertenant ; which

enures by way of extinguishment. Co. Lit. 9. b. If a man

releases a mere right ; as where a disseissee releases to the dis-

seissor all right. Co. Lit. 9- b.

So, if a rent be granted upon partition, for owelty (or

equality) of partition. Co. Lit. 9, 10. So if a peer be sum-

moned "to parliament by writ, he has a fee in his dignity, vrith-

out the word heirs. Co. Lit. 9. b. So, by the forest law, if

the king at a justice seat grants to another an assart in per-

peluum, without more, he has a fee. Co. Lit. 10. a. So, by

custom, a grant of a copyhold, sibi et suis, or sibi et assignatis,

may give the inheritance. 4 Co. 29. b.

A fee-simple determinable upon a contingency, is afee to all

intents; though not so durable as absolute/ee. J awgA. 273*

But see tit. Executory Devise.

As already stated, a fee simple may be given by will, without

using the word heirs ; for the fee is held to pass in a devi&e

whenever an intention to pass it can he gathered from words

or circumstances. See tit. (\ ill.

In pleading estates in fee-simple, they may be alleged gene-

rally ; but the commencement of estates tail, and other particu-

lar estates, must regularly be shown. Co. Lit. 303. The fee-

simple estate, being the chief and most excellent, he who

hath it in lands or tenements may give, grant, or charge, the

same by deed or will at his pleasure; or he may make waste or

spoil upon it ; and if he bind himself and his heirs to wamtotft

or for money by obligation, or otherwise, and leave such land

to the heir, it shall be charged with warranty and debts
1 ;

also

the wife of a man that is seised of such an estate shall be en-

dowed ; and the husband of a woman having this estate shaU

be tenant by the curtesy. Co. Lit. 213: Dyer, 330: frr*.

Though a fee-simple is the most ample estate oi inheritance,

it is subiect to many incumbrances; as judgments, statutes,

mortgages, fines, jointures, dower, &c. And there is a tce-

simplc conditional, where the estate is defeasible by not per-

forming the condition; and a qualified fee-simple, which my

be defeated by a limitation, &c. This is called a base fee,

upon which no reversion or remainder can be expectant. u>-

Lit. 18 : 10 Rep. 97. -
,

As to the instances in which the fee is placed in abevanj

sec that tit. See further on this subject, tits. Descent, Lsim

Executory Devise, Tenure, Wills, $c.

FEE-EXPECTANT. Feudum expeclattvum.] v>neic
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lands are given to a man and his wife in frank marriage, to

have ond to hold to thorn and their heirs, in this case they

have fee-simple ; but if they are given to them and the heirs

of thoir body, they have tail and fee-expectant. Kitck. 153.

See tit. TaiL
?EE-FASM, feo$ Jirma>~} Or fee-farm rent; is when

the lord, upon the creation of the tenancy, reserves to himself

and his heirs, either the rent for which it was before let to

farm, or was reasonably worth, or at least a fourth part of the

value ; without tannage, fealty, or other services, beyond what

are especially comprised in the feoffment- 2 Inst. 44. By
Fiizherhert, a third part of the yearly value of the land may
be appointed for the rent, where lands are granted infeefarmt,

Spa. JF\ N. B. 1 10. And Lord Coke says,feefarm rents may he

one-half, a third, or fourth part of the value. Co. Lit. 143.

See 2 Comm. 43 ; Doug. 6*27, in note / and the notes to

1 Inst. 143.

Thesefee-farm rents seem to be more or less, according to

the conditions or consideration of the purchase of the lands out

of which they are issuing. It is the nature of fee-farm, that

if the rent be behind and unpaid for the space of two years,

then the feoffor or his heirs may bring an action to recover the
lands, fife. Brit. c. 66. num. 4. See tit. Cessavit*

Feodi jirma appellator, cum quis, ex dono vel concessione

alterius, proedia tenuerit sihi et h&rcdibus suis, reddendo vel

dimidiam, vel tertiam, vel ad minus quartam partem veri

valoris. Tenens hujusmodi ad nulla servitia obligatur, nisi

quae in ipsa Charta continentur : exceptafdelitate
r
qua* omni-

bus tenu ris i ncum bit. *S/> el?n . Gloss . 2 *2 1

.

FEE-FARM RENTS OF THE CROWN. Thefeefarm
rents remaining to the kings of England from their ancient

demesnes* were many of them alienated from the erown in the
reign of King Charles IT. By stats, 22 Car. 2. c* 6 : 22 and
23 Car. 2, c. 24. (explained by stat. 10 Anne, c. 18.) the king
was enabled by letters patent to grant feefarm rents due in
right of his crown, or in right of his duchies of Lancaster and
Cornwall, except quit-rents, &c, to trustees to make sale

thereof, and the trustees were to convey the same by bargain
and sale to purchasers, &c , who may recover the same as the
king might. But it has been observed, that men were so very
doubtful of the title to alienations of this nature, that while
these rents were exposed to sale for ready money, scarce any
would deal for them, and they remained unsold; but what
made men earnest to buy them was the stop upon some of his

Majesty's other payments, which occasioned persons to resort to

this as the most eligible in that conjuncture ; no tenant in tail

of any of the said rents is enabled to bar the remainder. See
further, tit. Counties Palatine*

FEE-SIMPLE. See Fee.

FEE-TAIL. See tit. Tail
FEES. Certain perquisites allowed to officers in the ad-

ministration of justice, as a recompence for their labour and
trouble

; ascertained either by acts of parliament, or by ancient
usage, which gives them an equal sanction with an act of par-
liament. 2 New Abr* 4:63.

I. In what Cases Fees are due.

II. At what Time they may be demanded.

I. At common law no officer, whose office related to the
administration ofjustice, could take any reward for doing his
duty, hut what he was to receive from the king. Co. Lit 368 -

2 InsL 176. 208, 209.
And this fundamental maxim of the common law is con-

firmed by IVestm. 1. c. 26. which enacts, " That no sheriff, or
other kings officer, shall take any reward to do his office, but
shall be paid of that which they take of the king; and that he
who so doth shall yield twice as much, and shall be punished
at the king's pleasure."

The statute comprehends escheators, coroners, bailifTs,
gaolers, the king's clerk of the market, aulnager, and other

• inferior ministers and officers of the king, whose office? do
any way concern the administration or execution of justice*

j

2 Inst 209.

And so much hath this law heen thought to conduce to the

j

honour of the king and welfare of the subject, that all prescrip-
tions whatsoever, which have been contrary to it, have been
holden void ; as where by prescription the clerk of the market
claimed certain fees for the view and examination of all weights

;

and measures, and it was held merely void. 4 Inst* 274

:

I Moor, 523 1 2 Inst, 209 1 2 Rot. Ab* 226.

But it hath been holden, that the fee of one penny, which
was claimed by the coroner of every visne, when he came
before the justices in eyre, is not within the meaning of the
statute, because it is not demanded by the coroner for

doing any thing relating to his office, but claimed as a

perquisite of right belonging to him. 2 InsL 210': Staun*

P. C. 49.

Also it is holden by Lord Coke, that within the words of
the statute 34 Ed* 1 . which are, " No tallage or aid shall be
taken or levied by us or our heirs in our realm, without the good
will and assent (f archbishops, bishops, earls, barons, knights*

burgesses, and other freemen of the land ;" no new offices can
be erected with new fees, or old offices with new fees ; for

that is a tallage upon the subject, which cannot be done with-
out common assent by act of parliament. 2 Inst. 533.

Yet it is holden, that an office erected for the public good,
though no fee is annexed to it, is a good office; and that the
party, for the labour and pains which he takes in executing it,

may maintain a quantum meruit, if not as a fee, yet as a Com-
petent recompense for his trouble. Moor* 808.

Alt fees allowed by acts of parliament become established
fees ; and the several officers intitled to them may maintain
an action of debt for them. 2 Inst. 210. All such fees as have
been allowed by the courts of justice to their officers, as a re-
compence for their labour and attendance, are established fees

;

and the parties cannot be deprived of them without an act of
parliament. Co. Lit* 368: Prec. Chan. 551.

Where a fee is due by custom, such custom, like all others,
must be reasonable ; and therefore where a person libelled in
the Spiritual Court for a burying fee due to him for every one
who died in the parish, though buried in another; the court
held this unreasonable, and a prohibition was granted. Hob.
175. The plain tiff' brought an action on the case for fees due
to him as Usher of the Black Rod, and obtained a verdict.
Strati* 747.
The Mayor of Yarmouth was held not to be entitled to a fee

of 4f. on the renewal of a publican's licence, though regularly
paid for a period of 65 years ; for this length of time could not
raise a presumption of immemorial pavment, since licences
were not granted till the reign of Edward VI., and the mavor,
as justice of the peace, was not entitled to anv fee. Morgan v
Palmer, 2 B* C*

&

Justices in sessions have no authority to fix the bailiff 's fees
for arrests in civil cases; nor would the Court of K. B. allow
more than the usual fee of one guinea, though a larger sum
had in fad: been paid for years under an order of such justices.

As to the fees of sheriffs for executions, by stat. 29 Eli* c 4
it is enacted, " That it shall not be lawful for any sheriff &c"
nor for any of their officers, &c, by colour of their office, to take
ot any person, direetly or indirectly, for the serving and execut-
ing of any extent or execution upon the body, lands, goods or
chattels of any person, more recompence than in this present
act appointed, L e. twelve-pence of and for every twenty shil-
lings where it exceedeth not 100/.; and sixpence of
tor every twenty shillings over and above
100/. that he or they shall so levy
in

where 1
1 1 sixpence of and

the said sum of
so levy or extend, and deliver

execution, or take the body in execution for; upon pain that
the person offending shall forfeit, to the party grieved, bin
treble damages; and shall forfeit the sum of 4& for every
time that he, they, or any of them, shall do the contrary.

3 x 2
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In an action on this stat. 29 Eliz. 3. c. 4- the plaintiff is en-

titled to treble costs as well as treble damages. Deacon v.

Morris, Term Rep. K. B. Hit. 59 G. 3. 393.

Nothing but the poundage can be taken by the sheriff under

this stat. 29 Eliz. c. 4. 2 Biug. 255 : 3 B. $ C. 688. In ac-

tions on simple contract, and judgment, for a debt certain, as

the expences of levying must be paid by the plaintiff, he is the

party grieved by any overcharge of the sheriff; but if the

judgment be for a penalty the defendant must pay the ex-

penses, and in such case he is the party grieved by such over-

charge. 2 Term Rep. K. B. 148, 157*

See stat. 43 G. 3. c. 46. §5. as to poundage to sheriffs on

executions* Where the sheriff levied under Ji. fa. and received

the money, and afterwards the judgment and execution being

set aside for irregularity, and the money ordered to be returned,

paid it back, with the assent of the plaintiff; it was held that

the stat* 43 G. 3. c. 46\ did not take away the sheriff's remedy

by action of debt against the plaintiff for his poundage. Run -

stone v. Wilkinson, Term Rep. K. B. Tr. 55 G. 3. 256.

By stat. 23 H. 6. c. 9* (see tit. Sheriff, V.) the sheriff is

entitled to charge only 4d. on each warrant issued by him ;

and where a sheriff claimed a larger fee, and the attorney paid

it in ignorance of the law, it was held that he might maintain

an action for money had and received for the excess, or might

set off the amount in an action by the sheriff against him for

fees and postage. 2 B. $ A. 562.

No fee shall be taken for a report upon a reference from

any court. Stat. I Jac. I.e. 10. Certain fees of sheriffs settled.

Stat. 3 G. I.e. 15. See tit. Sheriff. Fees on Nisi Prius records

out of the Exchequer to be the same as on other records. Stat,

23 G. 2. c. 26, § 10. Fees of justices' clerks to be regulated.

Slat. 26 G, 2. c. 14 : 27 G. & c. 16.

In an action on the 32 G. 2. c. 28. against an officer for

taking a larger fee than is allowed by law, the plaintiff must

prove the sum allowed by law, the 20 H. 6. c. Q. not being the

rule. 2 New Rep. 5<), If an officer demand and receive from

an arrested defendant a larger sum for a caption-fee and for

the bail-bond than he is entitled to, the Court of Exchequer
will order it to be referred to the master to ascertain what he

is entitled to, and order him to restore the surplus to the de-

fendant, and pay the costs of the application. 4 Price, 309.

A tipstaff' is entitled to a fee of 6s. and no more for conduct-

ing a prisoner from the judge's chambers to the King's Bench.

5 B. Sc A. 266.

Various statutes have been passed of late years, relieving

parties from the payment of fees in many eases; fixing the

fees to be received by the officers of the different courts ; and

for making compensation to holders of offices which have been

or are to be abolished.

By 55. G. 3* c. .50. all fees and gratuities payable by prison-

ers on their entrance, commitmen t, or discharge, to or from

prison are abolished ; and every prisoner charged with felony

or misdemeanor, against whom no indictment is found, or who
is acquitted on hLs trial, shall be discharged without payment of

any fee whatever. All such fees as were usually paid to the

clerk of assize, or clerk of the peace, in any of the above cases,

are also abolished : these are to be paid in future out of the

county rate. Any clerk of assize, clerk of the peace, clerk of

the court, or their deputies, or other officers, exacting such fees,

are rendered incapable of holding such offices, and are declared

to be guilty of a misdemeanor. Any gaoler exacting from any
prisoner any fee or gratuity for, or on account of his entrance,

commitment, or discharge, or detaining any prisoner in custody

for non-payment of any fee or gratuity, forfeits his office, and
is declared to be guilty of a misdemeanor, punishable by fine

and imprisonment.

The act is not to extend to the prisons of the King's Bench,

or the Fleet, or those of the MarshaLsea and Palace Courts.

By 56 G- 3. c. 13 6'. the above act is declared to extend to

prisoners for debt.

By 3 G. 4. c. 69* the judges of the several courts of law and

equity at Westminster are to establish tables of fees to be
taken by the officers of their respective courts, and from time
to time to appoint reasonable fees in cases where none are spe-
cified in the tables. No other fees than those so established

are to be taken ; extracts of the tables are to be hung up in
the different offices- The act does not relate to the fees of
attorneys or solicitors.

By 1 1 G. 4. and 3 W. 4. c. 43. all fees and stamp duties

payable to the king
3
or to any other person, and chargeable on

the renewal of appointments, commissions, grants, pensions,

and patents, consequent on the demise of the crown, are abo-

lished. The officers, however, whose duty it may be to make
out such renewed appointments, &c. are to receive an adequate

remuneration, to he fixed by the Commissioners of the Trea-

sury, to be paid by those who would have been chargeable

with the fees abolished. The act does not extend to persons

who have an estate of freehold in their offices, and who are

?rill to be entitled to their legal fees.

By II G. 4. and 1 W. 4. c. 58. (explained and amended by

1 and 2 IV. 4. c. 35.) persons holding offices in the superior

courts of common law in England and Wales, cursitors of the

Court of Chancery, and every person holding any office con-

nected with the passing of fines and recoveries, are to render

to commissioners to be appointed under the act an account of

their receipts for the previous ten years ; and such commis-

sioners are to ascertain and certify to the Treasury the value

of all such offices. After the 24th May, 1830, the officers are

to render an account of their fees to the Treasury j if such fees

exceed or fall short of the certified value of their offices, such

excess or deficiency is to be paid into, or made up out of the

consolidated fund. The act provides for the payment of com-

pensation in the event of any of the offices being abolished;

and the Treasury is empowered to purchase such offices: and all

fees due in respect thereof, and not abolished, are to be in

future paid into the consolidated fund.

By the 2 W* 4-, c. 51. his Majesty is empowered, with the

advice of his Privy Council, to make regulations touching the

practice of the Vice Admiralty Courts abroad, and to establish

tables of fees to be received by the judges, officers, and practi-

tioners therein, which tables are to be hung up in each court.

By the 2 and 3 W. 4. c. 122. provision is made for the lord

chancellor in lieu of certain fees theretofore received by him.

And by the same act annuities are made payable to certain

officers of the Court of Chancery for the loss of fees in conse-

quence of the establishment of the new Bankrupt Court by the

2 W. 4. c- 56.

II. It is extortion for any officer to take his fee before it is

due ; and therefore where an under-sheriff refused to execute

a capias ad satisfaciendum till he had his fees, the court held,

that the plaintiff might bring an action against him for not

doing his duty, or might pay him his fees, and then indict

him for extortion. Co. Lit. 368: 10 Co. 102. a: 1 Soft. 330.

Officer must obey a writ, though fees unpaid. Stran. 814.

Process must be obeyed, though fees are not tendered. Stran*

1262. If an habeas corpus ad subjiciendum be directed to a

gaoler, he must bring up the prisoner, although his fees were

not paid him ; and he cannot excuse himself of the contempt to

the court, by alleging that the prisoner did not tender him his

fees. 1 Keb. 272. pi, 57. So as to an habeas corpus adfacien-

dum et recipiendum. March* 89 : 2 Keb. 280 : % InsL ITS S

1 Keb. 566. coni.

But if the gaoler brings up the prisoner by virtue of such

habeas corpus, the court will not turn him over till the gaoler

be paid all his fees; nor, according to some opinions, till he

be paid all that is due to him for the prisoner's diet ;
for that

a gaoler is compellable to find bis prisoner sustenance. See

1 Rol. Rep 338: Co. JUL 295; 9 Co. 87: Pbmd. 68. a t

2 Rol Ab. 32 : 2 Jon. 1 78- But see now 55 G. 3. c. 50. ante,h

If a person pleads bis pardon, the judges may insist on the

usual fee of gloves to themselves and officers, before they allow
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it Fiiz. Coron. 29*: Pulion de Pace, 88: Keling. 25:

2 Jon. 56 1 1 Sid. 452.

If an erroneous writ be delivered to the sheriff, and he

executes it, he shall have his fees, though the writ be erro-

neous. 1 Satfc. 332, It seems to be laid down in the old

books as a distinction, that upon an extent of land upon a

statute, the sheriff is to have his fees, so much per pound

according to the statute immediately ; but that upon an elegit he

is not to have them till the liberate. Poph. 156: Winch. 51,

S.P.
Fees are now recoverable by an action for money had and

received, which has been introduced in lieu of an assise.

Money given to A., and claimed by B» as perquisites of office,

cannot be recovered by B, in such action, unless such perqui-

sites be known and accustomed fees, such as the legal officer

could have recovered from A. 6 Term Rep. K. B. 681. 3.

Fees of Attorneys and Officers. Are considerations

allowed them as a recompence for their labour ; and in respect

to officers, they are granted over and above their salaries, to

excite them to diligence in executing their offices. They differ

from wages, which are paid to servants for certain work and
labour done in a certain space ,* whereas fees are disbursed to

officers, &c for the transacting of business which occasionally

occurs. If a client, when his business in court is dispatched,

rcfuseth to pay the officer his court fees, the court on motion
will grant an attachment against him, on which he shall be
committed until the fees are paid. 1 Lil. Abr. 5QS. Eccle-
siastical courts have not power to establishfees; but if a per-

son bring & quantum meruit in B. R. See. for fees, and the jury
find for him, then they become established^^. 1 Salk. 333.
A solicitor in Chancery may exhibit his bill for his fees for

business done in that court ; and so he may where the busi-

ness is done in another court, if it relates to another demand
the plaintiff makes in Chancery. 1 Fern. 203 : 2 Chan. Ca.
135.

Action on the case lies for an attorney for his fees, against
him that retained him in his cause ; and attorneys are not to
be dismissed by their clients till theirfees are paid. I Lil. 142,
But attorneys are not to demand more than their just fees ;
nor to be allowed fees to counsel without tickets, or the signa-
ture of counsel, &c. Slat. 3 Jac. U e* 7- An attorney may
have an action of debt for his fees, and also of counsel, and
costs of suit. As a counsellor is not bound to give counsel till

he has hisfee, it is said he can have no action for it,

See further, as connected with the subject of fees, this Diet,
tits. Bribery, Extortion, and also tits." Attorney, Barrister,
Coroner, Extortion, Gaoler, Sheriff', fyc.

FEIGNED ACTION, See tit. Faint Action.
FEIGNED ISSUE, If, in a suit in equity, any matter of

fact is strongly contested, the court usually directs the matter
to be tried by a jury; especially such important facts as the
validity of a will, or whether A. is the heir at law to B., or the
existence of a modus decimavdi, or real and immemorial com-
positions for tithes. But as a jury cannot be sumaioned to
attend a court of equity, the fact is usually directed to be
tried in the Court of King's Bench, or at the assizes, upon a
feigned issue. For this purpose a feigned action is brought,
wherein the pretended plaintiff declares that he laid a wager
of 5l. with the defendant, that A, was heir at law to B. ; then
he avers he is so, and brings his action for the 51. : the defend-
ant allows the wager, but avers that A. is not the heir to B.,
and thereupon that issue is joined, which is directed out of
Chancery to be tried ; and thus the verdict of the jurors at
law determines the fact in the court of equity. 3 Comm. 4,52.
If it is a matter of great difficulty and consequence, the direc-
tion may be for a trial at bar, with leave of the court. See tits.
Chancerif, Equity.

Trying a feigned issue without the consent of the court is
a contempt of court ; and after such a trial, they will stav the
proceedings. 4 Tcnn Rep. K. B. 402,
The costs in a feigned issue, under an inclosure act which

contains no special directions as to costs, abide the event, by
the statute of Cluster, as in other actions of assumpsit. Fitz-
william, E. v. Maxwell, 7 W. P. Taunton, 31. See tit. Costs.

FELAG US, quasi fide cum coligutus.] A companion, but
particularly a friend, who was bound in the decennart/ for the
good behaviour of another. In the laws of King Ina it is

said, if a murderer could not be found, &c, the parents of the

person slain should have six marks, and the king forty ; if he
had no parents, then the lord should have it. Et si dvminus
mm habcret, felagus ejus. LL. Inee, c. 15.

FELD, is a Saxon word, signifying feld; and in its

compound it signifies wild ; as feld-honey, is wild honey, &e.
Blount.

FELE, or FEAL HOMAGERS. Faithful subjects ; from
the S-dx.fai, i. e.fides. See Fealty.

FELO DE SE. One that commits felony by laying vio-

lent hands upon himself, or commits any unlawful malicious

act, the consequence of which is his own untimely death.

See tit. Homicide, 111. 1,

FELONS' GOODS, The statute de prcerogatha regis,

17 Ed. 2. c. I. grants to the king, among other things, the
goods of felons and fugitives. If the king grant to a man
and his heirsfelons

1

goods, the grantee cannot devise them, &c.
on the statute 32 H. 8. c. Li because they are not of a yearly
value; but where a person is seised of a manor to which they
are appendant it is otherwise, for they will pass as appurtenant*
3 Rep. 32, See tits. Flight, Forfeiture.

FELONY.

Felons,] A term of law including, generally, all capital

crimes below treason. 4 Comm. 98. This word is of feudal
original ; but as to the derivation of which authors differ.

Some deduce it, fancifully enough as it seems, from ^qXoc Or.
an impostor;, from fatlo, Lat to deceive; and Coke (1 Inst.

391-) say> it is crimen felleo animo perpctratmn.—All, however,
agree that it is such a crime as occasions a forfeiture of the
offender's lands or goods : this, therefore, gives great probability
to Spelman's derivation from the 'Teutonic or German fee* a
feud or fief, and Ion, price or value. Spelm. in verb. Felon.
Felony, according to this derivation, is then the same as pretiuni
feudi ; the consideration for which a man gives up his fief or
estate; as in common speech it is said, such an act is as much
as ones life or estate is worth. In this sense it will clearly
signify the feodal forfeiture, or rather the act by which an
estate is forfeited or escheats to the lord. See 4 Comm. Q5, 96.
Felony, in the general acceptance of law, comprises every

species of crime which occasioned, at common law, the for-
feiture of lands or goods. This most frequently happens in
those crimes for which a capital punishment either was or is
liable to be inflicted; for those felonies which were called cler-
gyable, or to which the benefit of clergy extended, were
anciently punished with death in lay or unlearned offenders,
though afterwards by the statute law that punishment was
for the first offence universally remitted. See this Diet. tit.
Ckrgy, Benefit of Treason itself (says Coke, 3 hist. 15.) was
anciently comprised under the name of felony. And not only
all offences now capital are in some degree or other felony ; but
this is likewise the case with some other offences, which are
not punished with death ; as suicide, where the party is already
dead

; homicide, by chance medley, or in self-defence : all which
are, strictly speaking, felonies, as they subject the committers
of them to forfeitures.

As felony may be without inflicting capital punishment, so
it is possible that capital punishment may be inflicted for' an
offence which is no felony; as in case of 'heresy by the com-
mon law, which, though capital, never worked ^

any forfeiture
of lands or goods, an inseparable incident to felony. 3 Inst. 43,
Of the same nature was the punishment of standing mute*
which at common law was capital, but without any forfeiture,
and was thereforo no felony.
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So that upon the whole the only adequate definition of

felony seems to be this, viz. "An ofibnee which occasions a

total forfeiture, of either lands or goods, or both, at the common

law ; and to which capital or other punishments may be super-

added, according to the degree of guilt." 4 Comm. 94, 95.

However, the idea of felony was so generally connected

with that of capital punishment, that it seemed hard to separate

them: and to this usage the interpretations of law conformed.

For if a statute made any new offence felony, the law implied

that it should be punished with death (viz. by hanging), as

well as by forfeiture, unless the offender pray the benefit of

clergy, Ha?vk. P. C. i. c, 41 . § 4. ii. c. 48. So where a sta-

tute decreed an offence to undergo judgment of life and mem-

ber, the offence became a felony, though that precise word

were omitted ; but the words of the statute must not in such

case have been the least doubtful or ambiguous. 1 Hawk.

P. C. c. 41. § 1, 2.

Also where a statute declared that the offender should, under

the particular circumstances, be deemed to have feloniously

committed any act, it made the offence a felony, and imposed

all the common and ordinary consequences attending a felony.

3 M. cf S. 556.

Such was the law previous to the passing of the 7 4" 4 *

c. 28., which by § (>. abolished benefit of clergy. The effect of

this section standing alone would have been to revive the

severity of the common law in all cases of felony ; but it is

provided by § 7. that no person convicted of felony shall suffer

death, unless it he for some felony which was excluded from

the benefit of clergy before or on the first day of the then

session of parliament, or which had been or should be punish-

able with death by some statute passed after that day.

By § 8. persons convicted of felony not punishable with

death shall be punished as directed by the statute^ specially

relating to the offence : and persons convicted of felony for

which no punishment is or shall be specially provided, shall be

punishable under the act by transportation for seven years, or

imprisonment not exceeding two years, and (if a male) by

whipping.
By § 10. of the same act, wherever sentence shall be passed

for felony on a person already imprisoned or ordered to be

transported under sentence for another crime, the court may
award imprisonment or transportation for a subsequent offence,

to commence at the expiration of the former sentence.

By § 11- offenders convicted of felony not punishable with

death, after a previous conviction for felony, are liable, at the

discretion of the court, to be transported for life, or not less

than seven years, or imprisoned not exceeding four years, and

(if a male) once, twice, or thrice whipped.

All capital offences by the common law came generally

under the title of felony ; and could not be expressed by any

word but felomce; which must of necessity be laid in an

indictment of felony. Co. IM 591. It is always accompanied

with an evil intention; and therefore felony cannot be im-

puted to any other motive. But the bare intention to commit

a felony is so very criminal, that at the common law it was
punishable as felony, where it missed of its effect through

some accident ; and now the party may be severely fined for

such an intention, 1 Hawk. P. C. c. 23.

Felony, by the common law, is against the life of a man ; as

murder, manslaughter, felo de se, se dejendendo. &e. Against

a man's goods* such as larceny, and robbery ; against his habit a-

tion, as burglary, arson or house-burning ; and against public

justice, as breach of prison. 3 Inst 31.

Under the word felony in commissions, &e. is included petit

treason, murder, homicide, burning of houses, burglary, rob-

bery, rape, &c, chance medley, se defendendo, and petit larceny.

All felonies punishable according to the course of the common
law are either by the common law, or by statute. Piracy,

robbery, and murder, on the sea, are punishable by the civil

statute law. 1 Inst. 3QI.

Felonies by statute are very numerous,- and of late years

an attempt has been made to consolidate them by repealing
various penal enactments scattered throughout the statute-

hook, and by embodying offences of the same character in a
single act.

By the 7 and 8 G. 4. a* 27* various statutes relative to

the benefit of clergy, and to larceny and other offences con-

nected therewith, and to malicious injuries to property, are

repealed.

By the 7 and 8 G. 4. c. 29; the law relative to larceny and
other offences connected therewith were consolidated and
amended, and the distinction between grand and petit larceny

abolished. See further, tit. Larceny.

The 7 and 8 G. 4- c. 30. consolidates the laws relative to

malicious injuries. See tit. Arson. &c.

The 9 G. 4. c. SI- those relative to offences against the

person, and abolishes petit treason. See tits. Homicide,

Murder. &c.

The 11 G. 4, and 1 W. 4. c. 66. many of the acts relative

to forgery. See that title.

The 2 and 3 IV. 4. c. 34. those relative to the coin. See

tit. Coin.

For the crimes that arc declared felonies by the statute law,

and are punishable with death or otherwise, the reader is

referred to the various titles in this dictionary.

As to admitting persons accused of felonies to bail, see tit.

Bail, II.

As to the proceedings against, and trial of offenders, see tits,

Arrest, Evidence, Mute, Pleading, Trial.

As to conviction, judgment, and its consequences, see tits.

Attainder. Corruption ofBlood, Escheat, Forfeiture, Execution.

As to pardon, see tit. Pardon.

As to accessaries in cases of felony, sec tit. Accessary.

And see as to the expenses of prosecutions for felony, tit.

Expenses: and further, tits. Coynpensation, Compounding

Felony.

By 7 and 8 G. 4. c. 83, § 2. persons armed with a gun,

pistol, hanger, &c, or other offensive weapon, or having on

them any instrument with intent to commit any felonious act,

are punishable summarily as rogues and vagabonds.

By the stat. 9 G. 4. c. 32. § 3. offenders convicted of felony

not punishable with death having endured the punishment to

which they shall have been adjudged, the punishment BO

endured shall have the like effects and consequences as u pardon

under the great seal as to such felony.

Felony, Compounding of. The offence of compounding

of felony consists of taking reward for forbearing to prosecute

felony ; and it is a misdemeanor at common law punishable by

fine and imprisonment, at the discretion of the court.

One species of the offence is the/) bote, or receiving back

stolen goods, or taking other amends upon an agreement not

to prosecute. 4 Comm. 133.

Felony, Misprision of. Misprision of felony is taken for

a concealment of felony, or a procuring of the concealment

thereof, whether it be felony by the common law or by statute.

1 Hawk. P. C. c. 59. §2: Fost. C. L. 195. And it is said

that silently to observe the commission of a felony, without

using any endeavours to apprehend the offender is a misprision,

1 Hale s Hist 75. 431. 44S. 533: 2 Hawk. P. C. c.\%\

3 Inst. 140.

It is also said that a misprision is contained in every felony,

and that one who is guilty of a felony may be proceeded

against for a misprision only if the king please. 1 Hawk,

c. 20. § 1.

For this offence every common person is punishable by

fine and imprisonment at common law. 3 hist. 173. And

by 5 Ed. L c. 9. sheriffs, coroners, and bailiffs, guilty of this

crime shall be imprisoned for a year, and pay a grievous fine, or

otherwise be imprisoned for three years,

FEMALE OFFENDERS. The punishment of whipping

them is abolished bv stat- 1 G. 4. c. 57 ; and in lieu thereof they

I

may be imprisoned to hard labour for a period not exceeding
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six months, or placed in solitary confinement for a space not

exceeding seven days at any one time.

Females, Violation of. See tits. Girl, Marriage, Rape*

FEME COVERT. A married woman; who is likewise

said to be covert haron.

The law with respect to married women has already been

treated of under the title Baron and Feme : but it is necessary

to notice under the present head the 3 and 4 W. 4. c. 74.

enacted since the former part of this work was printed off,

whereby fines and recoveries have been abolished, and a new
mode of alienation substituted for passing the interests of

feme coverts in real estate.

By § 77. it is declared that after the 31st December, 1833, it

shall be lawful for every married woman, in every case except

that of being tenant in tail, for which provision is already made
by this act, by deed to dispose of lands of any tenure, and

money subject to be invested in the purchase of lands, and

also to dispose of, release, or extinguish any estate which
she alone, or she and her husband in her right, may have

in lands of any tenure, or in any such money as aforesaid,

and also to release or extinguish any power which may be

vested in or reserved to her in regard to any lands of any
tenure, or any such money as aforesaid, or in regard to any
estate in any lands of any tenure, or in any such money as

aforesaid, as effectually as if she were a ferae sole ; save that

no such disposition, release, or extinguishment shall be valid

unless the husband concur in the deed by wrhich the same shall

bo effected, nor unless the deed be acknowledged by her as

hereinafter directed : provided that this act shall not extend to

lands held by copy of the court roll of or to which a married
woman, or she and her husband in her right, may be entitled

for an estate at law, in any case in which any of the objects to

be affected by this clause could before the passing of this act

have been effected by her, in concurrence with her husband,
by surrender into the hands of the lord of the manor of which
the lands may he parcel.

By § 78. the powers of disposition given to a married
woman by this act shall not interfere with any power winch,
independently of this act, may be vested in or reserved to her,

so as to prevent her from exercising such power in any case,

except so far as by any disposition made by her under this act

she may be prevented from so doing in consequence of such
power having been suspended or extinguished by such disposi-

tion.

By § 79* " every deed to be executed by a married woman
for any of the purposes of this act, except sueh as may be
executed by her in the character of protector for the sole pur-
pose of giving her consent to the disposition of a tenant in tail,

shall, upon her executing the same, or afterwards, he produced
and acknowledged by her as her act and deed before a judge of
one of the superior courts at Westminster, or a master in
Chancery, or before two of the perpetual commissioners, or
two special commissioners, to be respectively appointed as here-
inafter provided,"

By § 80. "such judge, master in Chancery, or commissioners
as aforesaid, before he or they shall receive the acknowledg-
ment by any married woman of any deed by which any dispo-
sition, release, surrender, or extinguishment shall be made by
her under tin's act, shall examine her, apart from her husband,
touching her knowledge of such deed, and shall ascertain
whether she freely and voluntarily consents to such deed, and
unless she freely and voluntarily consent to such deed shall
not permit her to acknowledge the same; and in such case
such deed shall, so far as relates to the execution thereof by
such married woman, he void."

By § 81. the chief justice of the C. P. is empowered to
appoint (removable at his pleasure), for every county or place
for which there is a clerk of the peace, commissioners fur
taking stub acknowledgments, a list of whom is to be made
out and kept by the officer with whom the certificate of such
acknowledgments are lodged ; and who is from time to time

without fee or reward, to transmit to the clerk of the peace
for each county, a copy of the list for such county, and deliver
a copy thereof to any person applying ; each clerk of the peace
is also to deliver a copy of the list last transmitted to him to

any one applying for the same*

By § 82. a commissioner may take the acknowledgment of
a married woman wherever she may reside, or the lands or

money may be.

By $ 83. where, by reason of residence beyond seas, or ill-

health, or any other sufficient cause, any married woman shall

be prevented from making the acknowledgment required by
this act before a judge or a master in Chancery, or any of the

commissioners appointed as aforesaid, the Court of Common
Pleas at Westminster, or anyjudge there, may issue a commis-
sion specially appointing any persons therein named to be com-
missioners to take her acknowledgment

;
provided that every

such commission shall be made returnable within such time as

the said court or judge shall think fit.

By § 84. when a married woman acknowledges a deed, the

person taking the acknowledgment is to sign a memorandum
endorsed thereon, and as well as a certificate of such acknow-
ledgment to the effect therein mentioned ; which certificate

85.) with an affidavit verifying the same, and the signature

thereto, is to be lodged with some officer of the C. P., who is to

file them of record in the court.

By § 86, on filing the certificate the deed is to take effect

by relation, from the time of its acknowledgment.
By § 87 and 88. the officer with whom the certificates are

lodged, is to make an index of them, and to deliver a copy,

signed by him, of every certificate filed to any person applying,
which shall be received as evidence of the acknowledgment of
the deed to which it refers.

By § 89- the Court of Common Picas is authorised to make
regulations from time to time touching the mode of examina-
tion to be pursued by the commissioners under the act, and the
matters to be mentioned in the certificates, &c, and for the
other proceedings required by the act.

By § 90. every married woman is to he separately examined
on the surrender of an equitable estate in copyhold, in the
same manner as if such estate were legal ; and all previous
surrenders so made are declared valid.

By §91. if a husband shall, in consequence of being a luna-
tic, idiot, or of unsound mind, and whether found such bv in-
quisition or not, or shall from any other cause be incapable of
executing a deed, or of making a surrender of lands held by
copy of court roll, or if his residence shall not be known, or
he shall be in prison, or living apart from his wife, either by
mutual consent, or by sentence of divorce, or in consequence
of his being transported beyond the seas, or from any other
cause whatsoever, the Court of Common Pleas at Westminster
may, by an order made in a summary way upon the application of
the wife, and upon such evidence as to the said court shall seem
meet, dispense with the concurrence of the husband in any
case in which his concurrence is required by this act or other-
wise; provided, that this clause shall not extend to the case of
a married woman, where under this act the Lord High Chan-
cellor, or other the person or persons intrusted with the cus-
tody of the persons and estates of persons found lunatic, idiot,
and of unsound mind, or his Majesty's High Court of Chan-
cery, shall be the protector of a settlement in lieu of her hus-
band.

In pursuance of § 89, various rules and regulations
were made by the Court of C. I\ in M. T. 1833 and H. T.
1834, with respect to the examination of married women, and
the other proceedings under this act, but which cannot be more
particularly referred to in the present work.
For the clauses of the act enabling a married woman to dis-

pose of an estate tail, either held in her own right, or ex pro*
msione vir'h see tit. Tail ; and for the other provisions of the
act^Nt'e tits. Fine, Inrohnent, Recovery.

T EME SOLE, Fr,~\ A woman alone, that is, unmarried.
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Feme Sole Merchant ; a married woman who by the custom of

London trades on her own account, independent. See tits.

Baron and Feme, London.

FENCE. A hedge, ditch, or other inclosure of land for

the better manurance and improvement of the same. And
where a hedge and ditch join together, in whose ground or

side the hedge is, to the owner of that land belongs the keep-

ing of the same hedge or fence, and the ditch adjoining to it

on the other side, in repair and scoured. Par. Offic. 188.

An action on the case or trespass lies, for not repairing of

fences, whereby cattle come into the ground of another, and

do damage. 1 Salk. 3§5. Also it is presentable in the court-

baron, &c.

No man making a ditch can cut into his neighbour's soil,

but usually he cuts it to the very extremity of his own land

;

he is of course bound to throw the soil which he digs out upon

his own land, and often if he likes it he plants a hedge on the

top of it ; therefore if he afterwards cut beyond the edge of

the ditch which is the extremity of his land, he cuts into his

neighbour's land, and is a trespasser, Vowles v. Miller, S W. P.

Taunton , 137.

By 7 and 8 G- 4. c. 29. § 40. persons stealing or throwing

down with such intent any live or dead fence, post, rail, pail,

stile, or gate, &c, are punishable summarily before one magis-

trate by a fine not exceeding 5l., besides the value of the thing

stolen, or injury done.

By 7 and 8 G. 4. c. SO. § 23. unlawfully and maliciously to

cut, break, throw down, or destroy, any fence, wall, stile, or

gate, or any part thereof, is punishable also summarily in like

manner.
By 7 and 8 G< 4. c. 2f). § 44. stealing or ripping, cutting,

&c, with such intent, any lead, iron, copper, brass, or other

metal, fixed for a fence to any dwelling-house, garden, river,

or in any public street, square, &c, is a felony punishable as

simple larceny.

By § 28. of the same act, the wilfully destroying any part

of the fence of any land where any deer shall be kept, is

punishable summarily, before one justice, by fine not exceed-

ing 201. See further, tins Diet. tits. Common, Inclosure*

FENCE MONTH, mensisfanaiionis (oTfconacionis), viensis

prohibitionis, or men&is vctitus.~] Is a month wherein female

deer in forests, &c. do fawn, and therefore it is unlawful to

hunt in forests during that time ; which begins fifteen days

before Old Midsummer, and ends fifteen days after it, being in

all thirty days. Maim. part. 2. c. 13: stat. 20 Car, 2. c 3.

Some ancient foresters call this month the defence month,

because then the deer are to be defended from being dis-

turbed, and the interruptions of fear and danger. Serjeant

Fleetwood saith, that the fence month hath been always kept

with watch and ward, in every bailiwick throughout the whole

forest, since the time of Canutus. Fleetwood's Forest Laws,

p. 5. See tit. Fish,

FENGELD, Sax.*] A tax or imposition, exacted for the

repelling of enemies. MS. Antiq.

FENS, paludes.'] Low marshy grounds, or lakes for water

;

for the draining whereof in this kingdom several statutes have

been from time to time enacted, which are chiefly local, and

by the provision of which the destroying of works for the

drainage or fences for the securing them, are punishable in

some cases as felonies, and by other penalties. See tit. Rivers,

Sea Banks, Poudike.

FEOD, or FEUD. The right which the vassal had in

land, or some immoveable thing of his lord's, to use the same

and take the profits thereof, rendering unto his lord such

feodal duties and services as belonged to military tenure; the

mere property of the soil always remaining in the lord.

See Spelman of Feuds and Tenures, cap. 1. and this Diet. tit.

Tenures, I. 1.

FEODAL, feodalis, velfeudalist Of or belonging to the

feud or fee* StaL 12 Car. 2. c. 24.

FEODALITY. Fealty. See tit. Fealty, Tenures, h 6\

FEODARY, or FEUDARY, feudatarius.] An officer of
the Court of Wards, appointed by the master of that court bv
virtue of the statute 32 H. 8. c. 26. whose business it was to
be present with the escheator in every county at the finding of
offices of lands, and to give in evidence for the king as well
concerning the value as the tenure ; and his office was also to

survey the lands of the ward, after the office found, and to

rate it. He did likewise assign the king's widows their

dowers ; and receive all the rents of wards' lands within his

circuit, which he answered to the receiver of the court. This
office was wholly taken away by the operation of staL 12 Car. 2.

c. 24. abolishing tenures.

FEODATARY, or FEUDATARY. The tenant who
held his estate by feodal service ; and grantees, to whom lands

in feud or fee were granted by a superior lord, were sometimes

called homagers ; and in some writings are termed vassals,

feuds, and feodataries. See tit. Tenures, I,

FEODUM. SeeFeod.
FEODUM MILITIS. A knight's fee : feodum laicum, a

lay-fee, or land held in fee of a lay-lord.. Rennet's Gloss. See

tit. Tenures.

FEOFFMENT, feoffamentum, from the verb feoffare;

donatiofeudiJ] A gift or grant of any manors, messuages,

lands or tenements, to another in fee, to 'him and his heirs

for ever, by the delivery of seisin and possesion of the thing

given or granted. In every feoffment, the gi\ver or grantor is

called the feoffor, and he that receives by virtue thereof is the

feoffee. Littleton says, the proper difference between a feoffor

and a donor is that the one gives in fee-simple, the other in

fee-tail. Litt. lib* 1 . cap. 6.

Blackstone (2 Coin. 399.) defines feoffment to be the gift of

any corporeal hereditament to another. The deed of feoffment

is our most ancient conveyance of lands ; and in records we

often find fees given to knights under the phrases of dc leteri

feoffamento, and de novo feoffamen to ; the first whereof were

such lands as were given or granted by King Henry I. And

the others, such as were granted after the death of the said

king, since the beginning of the reign of Henry IT. At com-

mon law the usual conveyance was by feoffment, to which

delivery (shortly called livery) and seisin were necessary, the

possession being thereby given to the feoffee ; lut if livery and

seisin could not be made, by reason there was a tenant in pos-

session, the reversion was granted, and the particular tenant

attornied. Co. Lit 9. 49. A feoffment is said, in pome

respects, to excel the conveyance by fine and recovery ; it

clearing all disseisins, abatements, intrusions, and other wrongful

estates, which no other conveyance doth : and for that it is so

solemnly and publicly made it has been of all other convey-

ances the most observed. West. Symb. 235 : Plowd. 554. See

this Diet. tits. Conveyance, Deed; and 2 Comm. c. 20: Shep.

Touchst. c. 9. and the notes to the 8vo. edition, 179L

This conveyance is now but very little used ; except where

no consideration passes, as is the case of trustees of lands for

a corporation, &c. See this Diet. tit. Lease and Release, as to

conveyance by bodies corporate. It is still, however, a formal,

valid/ and effectual mode of conveyance : but has been of late

years almost entirely superseded by the conveyance by lease

and release. See this Diet, under that title; as also tits.

Bargain and Sale, Conveyance, Deed.

It will be found useful to consider the learning relating to

feoffments according to the following division :

1. Of what Things a Feoffment may be made.

II. Who may make a Feoffment, and how it is to be made.

III. Of the different Kinds of Livery ; with their Effects and

Operations.

L A feoffment may be of a messuage, land, meadow, pas-

ture, or other corporeal hereditament, and of a moiety or fourth

part of it ; that lies in livery. The deed must contain the

words, have granted, bargained, and enfeoffed.
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A feoffment raav be made of lands in which a man has no

fixed estate ; as, if he has twelve acres to be annually assigned

in such a meadow - and livery in any acre, which he has at

the time of the feoffment, is sufficient. Co. Lit. 4. a. 4-8. 6:

2 Rol. 10, /. 4.0. 50.

So, if a feoffment he of fifty acres towards the north in such

a moor, which contains 100 acres, livery in any of them is

sufficient. 2 Rol. 1 1 . /. 5 : Lh/erf 312. b.
_

So, if two manors be divided aliernis victims between par-

ceners, cither may make a feoffment of her manor; and the

deed ought to comprehend both ; and she shall make livery in

one secundum farmam charts this year, and in the other the

next year. Co. Lit. 48. b.

But a feoffment cannot be made of a thing of which livery

cannot be given ; as, of incorporeal inheritances, rent, advow-

son, common, &c. 2 Rol 1 . b. 20. Though it be an advowson,

&c. in gross. Cont. 11 H. 6. 4: Acc.2Rol. 1. I St;

So a feoffment of lands, which are uncertain till a future

act, is void : for livery does not operate in future : as, if A.

agrees by indenture to convey 20/. per annum in land to such

an use, and 20s. per annum to such an use, and makes a feoff-

ment of all his lands to the uses in the indenture ; it will be

void for all but that where livery was made, it not being

ascertained which shall be to one use, and which to the other.

R. 1 Rol 187.

See further of what things a feoffment may be made, Cam.

Dig. Feoffment (A. 2.) : Fin. Ah. Feoffment (C.)

II. In a deed of feoffment, there must be a good feoffor, that

is, one able to grant the thing conveyed by the deed ; a feoffee

capable to take it ; and a thing gran table, and granted in the

manner the law requireth. Co. Lit. 42. 4£). 190.

If a person non compos makes a feoffment, and gives

livery himself, that is allowed on all hands to be good to bind

himself, so that he can by no process or plea avoid the feoff-

ment, and restore himself to the possession ; the same law of

an idiot ; and the reason isj because the investiture being made
before the pares curice, their solemn attestation could not be

defeated by the person himself, because it is presumed they

are competent judges of the ability of the feoffor to make
such feoffment, 2 Rot Ab. 2 \ Co.' Lit. 247: 4 Co. 125. at

Show. Pari. Cases, 153: and see tit. Idiots and Lunatics; and
frosty II.

But if an infant makes a feoffment, and makes livery him-
self, this shall not bind him, but he himself may avoid it by
writ of dumju it infra cetatem ; yet the feoffment of the infant

is not void in itself, as well because he is allowed to contract

for his benefit, as that there ought to be some act of notoriety

to restore the possession to him equal to that which transferred

it from him. 4 Co. 125: 2 Rol. Ab.2: 8 Co. 42, 43. Whit-
tingkains case.

Vet if an infant makes a feoffment, and a letter of attorney
to make a livery, that is void j so if a person non compos makes
a surrender or release, this is void in law ; so if he makes a
letter of attorney to give livery: but the heir at law after the
death of the person of non-sane memory, or idiot, may avoid
his feoffment; and so may the king upon an office found of his

lunacy during his life. 8 Co. 45 : Co. Lit 247. a. : 4 Co.
125. a. : 2 Rol. Ab. 2 : Show. Par. Cases, 153.

Tenant in tail makes a feoffment in fee; the inheritance of
the tail is not given to the feoffee by the feoffment, nor is he
thereby tenant in tail; for none shall be tenant in tail but he
only who is comprehended in the gift made by the donor.
But it gives away all the immediate estate the feoffor had.
Plowd. 562: Hob. 335. If lessee for life and the reversioner
in fee make a feoffment in fee by deed, each gives his estate;
the lessee his by livery, and the fee from him in remainder.
6 Rep. 15: Lii Abr. 60y. A feoffment was made habendum
to the feoffee and his heirs, after the death of the feoffor, and
livery was made : yet it was held to be a void feoffment, for
an estate of freehold in lands cannot begin at a dav to come

:

vol. r.

but where a lessor made a lease for lives, and granted the

reversion to another for life, whose estate for life was to begin

after the death of the survivor of the other lessees for life, this

was adjudged a good estate in reversion for life. Hob. l?l :

1 Nels. Abr. £4G\

If the husband alone make a feoffment of his wife's land, or

of both their lands, his wife being on the land and disagreeing

to it ; this will be good against all persons hut the wife : also

so it is, if one joint tenant make a deed of feoffment of the whole

land, his companion being then upon it; or if a man disseise me
of my lands, and then enfeoff another thereof, whilst I am
upon the land, &c. Perk. § 219, 220.

Every gift or feoffment of lands made by fraud or mainte-

nance, shall be void; and the disseisee, notwithstanding such

alienation, shall recover against the first disseisor his land and

double damages; provided he commence his suit in a year after

the disseissin, and that the feoffor be pernor of the profits.

Stat. 1 R. 2. c. 9 : see stat. 1 1 H. 6. c. 3.

A feoffment being a common-law conveyance, and executed

by livery, makes a transmutation of estate ; but a conveyance

on the statute of uses, as a covenant to stand seised, &c. makes

only a transmutation of possession, and not of estate. 2 Lev.

77: Vent. 378. A feoffment to the use of A. for life, the

remainder to B.; if A. refuses to take the estate, B. shall take

presently t
because the whole of the estate is out of the feoffor

by livery ; but if it had been by covenant to stand seised, he

should not have taken till after the death of A., but it would

rest in the covenantor, who shall have the use in the mean
time. 2 Lev. 77: 2 Leon. Ca. 279- Before the stat, Westm. 1.

if a man had made a feoffment in fee, without declaring any

use, it should have been to the use of the feoffee ;
though now

by that statute, wThere no consideration or declaration of use is

expressed, it shall go to the feoffor himself. 2 Leon. 15, 16.

If I convey lands by feoffment, which I have on the part of

the mother, to J. S. and his heirs, without consideration ; the

use wT
ill be void, and the land shall return again to me and my

heirs on the part of the mother; yet if I declare the use to me
and my heirs, or upon such feoffment reserve a rent in like

manner, it shall go to my heirs at the common-law, it being a
new thing divided from the land. Hob. 31 : Co. Lit. 13. 2?A :

1 Rep. 100 : J)//er, 134. Where a man makes a feoffment,

without any consideration; by that the estate and possession

passes, but not the use, which shall descend to his heir.

1 Leon. 182.

A feoffinent in fee is made to the use of such persons, and
for such estates, as the feoffor shall appoint by his will, or to

the issue of his last will ; by operation of law the use vests in

the feoffor, and he is seised of a qualified fee, viz. until he
makes his will, and declares the uses; and after the will is

made, it is only directory, for nothing passes by it but all by
the feoffment. 6 Rep. 18: Moor, 567. A feoffment in fee,

upon condition, eVc. was inrolled, but no livery made ; and it

was adjudged no good feoffment, but the inrolmeiit shall

conclude the person to say that it was not his deed. Poph. 6:
2 Nels. Abr. 844. If a bargain and sale of lands be not
inrolled, and the bargainer deliver livery and seisin of the
lands secundum formani chartw, &c, it has been held a good
feoffment. 1 And. 6'8.

A feoffment in fee made upon condition not to alien, the
condition is void, because it is repugnant to the estate ; but
if livery is had, the feoffment will he good against the feoffor:
and a bond with condition that the feoffee shall not alien, is

said to be good. Co. Lii. 206 : Cro. Jac. 596. If a man makes
a feoffment of lands on condition that the feoffee shall give
the lands to the feoffor, and his wife in special tail, remainder
to the heirs of the feoffor, and he dies before such gift is made,
the feoffee ought to make it as near the intent of the condition
as may be, viz. to the wife without impeachment of waste,
remainder to the heirs of the body of her husband, on her
body begotten, and remainder to the husband's right heirs. In
case the feoffor and his wife both die, the feoffee then should
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make the estate to the issue, and heirs of the body of his father

and mother begotten, remainder to the right heirs of the hus-

band or father. Co. Lit. 219, 220.

There must be livery of seisin in all feoffments, and gifts,

&c. where a corporeal inheritance or freehold doth pass; and
without livery the deed is no feoffment, gift, or demise. LiL

59 : 8 Rep. 82. 13 ut a freehold may pass without livery, by

the statute 21 H. 8, c. 10. By force of which statute, a feoff-

ment to the use of tbe feoffor, feoffee, &c. supplies the place of

livery and seisin. Wood's Inst. 239*

But no deed of feoffment is good to pass an estate without
livery of seisin ; and if either of the parties die before livery,

the feoffment is void. Plowd. 2 14, 2 1 9. Though where a

feme feoffor made :l feoffment of lands with livery in view,

and then married the feoffee before the livery was executed

by actual entry; it was adjudged the livery might be executed

alter marriage, the feoffee having not only an authority to

enter, hut an interest passed by the livery in view, and the

woman did all on her part to be done. 1 Vent. l$f>.

No possession short of twenty years, under a feoffment, is

presumptive evidence of livery ; and an indorsement on a
feoffment in the hand-writing of an attorney empowered to

deliver seisin, was held not to be evidence of livery, 9 B. C.

See more fully who may make a feoffment, and to whom,
4 Co. 125: 8 Co. 42. b. : Bac. Abr. Feoffment (D.) : Vin. Ahr.

Feoffment (E).

Ill* Livery may be by deed; or in law; which latter is

also called livery inthin view.

The livery in deal, is the actual tradition of the land, and is

made either by the delivery of a branch of a tree or a turf of

the land, or some other thing, in the name of all the lands and
tenements contained in the deed ; and it may be made by
words only without the delivery of any thing; as if the feoffor

being upon the hind, or at the door of the house, says to the

feoftee, ee
I am content that you should enjoy this land according

to the deed ; or enter into this house or land, and enjoy it

according to the deed this is a good livery to pass the freehold,

because in all these cases the charter of feoffment makes the

limitation of the estate, and then the words spoken by the

feoffor on the land are a sufficient indicium to the people pre-

sent, to determine in whom the freehold resides during the

extent of the limitation; besides, the words, being relative to

the charter of feoffment, plainly denote an intention to enfeoff.

Co, LiL 48. a. : 9 Co. 137. S. Tkorowgood's case: 6 Co. 26.

Sharp's case: 2 Rol Ab. 7: Cro. Jac. 80. contra.

But if a man without any charter, being in his house, says,
f

c

I here demise you this house, as long as I live, paying 20/. per
annum," this passes no freehold, but only an estate at will ; be-

cause the word demise denotes only the extent of the limitation

of the estate intended to be conveyed: but bare words of
limitation, without some acts or words to discover the intention

of the feoffor to deliver over tbe possession, are not sufficient to

convey the freehold; for if a charter of feoffment be made to a

man and his heirs, this, withoul some other act or word to

give the possession, only passes an estate at will, because the
act of delivery is requisite to the perfection of the charter; but
besides the charter of feoffment, there must be some act or

words to deliver over the possession, before the feoffee can enjoy
it pursuant to the charter. (> Co. 26: 2 RoL Ab. 7: "Co.

LiL 48: Cm Eliz. 482 : 9 Co. 138 : Moor, pi 632.
Livery in deed is thus performed,—The feoffor, lessor, or

his attorney (for this may be as effectually done by deputy or
attorney as by the principals themselves in person), come to

the land, or to the house, and there in the presence of wit-
nesses declare the contents of the feoffment or lease on which
livery is to be made; and then the feoffor, if it be of land,

doth deliver to the feoffee, all other persons being out of the
ground, a clod or turf, or a twig or bough there growing, with
words to this effect, " I deliver these to you in the name of

seisin of all the lands and tenements contained in this deed
"

But if it be of a house, the feoffor must take the ring or latch
of the door, the house being quite empty, and deliver

5

it to the
feoffee in the same form ; and then the feoffee must enter alone
and shut the door, and then open it and let in tbe others
1 Inst. 48: West. Symb. 251.

If the conveyance or feoffment be of divers lands, lyino
scattered in one and the same county, then in tbe feoffor^
possession, livery of seisin of any parcel, in the name of the
rest, sufficeth for all ; but if they be in several counties there
must be as many liveries as there are counties. Lit. § 414,
Also if the lands be out on lease, though all be in the same
county, there must be as many liveries as there are tenants
because no livery can be made in this case but by the consent

of the particular tenant ; and the consent of one will not bind
the rest. Dy. IB.

In all these cases it is prudent and usual to indorse the livery

of seisin on the back of the deed ; specifying tbe manner, place,

and time, of making it, together with the names of the wit-

nesses. Co. Lit. 48.

A man may either give or receive livery in deed by letter of

attorney ; for since a contract is no mote than the consent of

a man's mind to a thing, where that consent or concurrence

appears, it were unreasonable to oblige each person to be pre-

sent at the execution of the contract, since it may as well be

performed by any other person delegated for that purpose by

the parties to the contract. Co. LiL 52: 2 RoL Ab. 8.

But such delegation, or authority to give or receive livery,

must be by deed, that it may appear to the court that the

attorney had a commission to represent the parties that are

to give or take the livery, and whether the authority was pur*

sued. Co. LiL 48. b. 52. a.

If a man be disseised, and makes a deed of feoffment, and

a letter of attorney to enter and take possession of the land,

and afterwards to make livery, according to the form of the

charter, it will be a good feoffment, though he was out of

possession at the time of the deed made: for the feoff-

ment takes effect by the livery, and not bv the deed. Co. Lit,

48. 52.

The livery within view7
, or the livery in law, is when the

feoffor is not actually on the land, or in the house, but being

in sight of it, says to the feoffee, i(
I give you yonder house, or

land; go and enter into the same, and take possession of it

accordingly:'' this sort of livery seems to have been made at

first only at the courts baron, which were anciently held sub

dto (in the open air), in some open part of the manor, from

whence a general survey or view might have been taken of

the whole manor, and the pares curia? easily distinguished that

part which was then to be transferred. "Pollex. 47. This livery

in law cannot be given or received by attorney, but only by

the parties themselves. 1 Inst, 48.

This latter sort of livery also is not perfect to carry the free-

hold, till an actual entry made by the feoffee, because tbe

possession is not actually delivered to him, but only a licence

or power given him by the feoffor to take possession of it; and

therefore, if either the feoffor or feoffee die before livery, and

entry made by the feoffee, the livery within the view becomes

ineffectual and void ; for if the feoffor dies before entry , the

feoffee cannot afterwards enter, because then the land imme-

diately descends upon his lwir, and consequently no person can

take possession of his land without an authority delegated from

him who is the proprietor nor can the heir of the feoffee

enter, because he is not the person to whom the feoffor intended

to convey his land, nor had he an authority from the feoffor

to take "possession; besides, if the heir of the feoffee were

admitted to take possession after his father's death, he would

come in as purchaser, whereas he was mentioned in the feoff-

ment to take as the representative of his ancestor, which he

cannot do, since the estate never vested in his ancestor. Co.

Lit. 48. 4.: 2 liol Ab. 3. 7 : 1 Vent. 186: Moor, 85:

Pollex. 48.
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The livery within view may he made of lands in another

county than where the lands lie, because the translation of the

feud was often made at the court-baron, in the presence or

pares curice; and these courts being held sub dio, the pares

could have a distinct view of every part of the manor; and

therefore were proper to attest this sort of investiture, though

the lands were in a different county, for, notwithstanding that,

they might have been part of the same manor for which the

court was held. Co. Lit. 48. b.

This ceremony was first instituted, that the pares of the

county might, upon any dispute relating to the freehold, deter-

mine in whom it was lodged ; and from thence be the better

enabled to determine in whom the right was. Hence, therefore,

it is, that if a man makes a feoffment, or lease for life, to com-
mence in jutnro, and makes livery immediately, the livery is

void, and only an estate at will passes to the feoffee; for the

design of the institution would fail, if such livery were effec-

tual to pass the freehold ; for it would be no evidence, or

notoriety of the change of the freehold, if after the livery

made, the freehold still remained in the feoffor ; the use of the
investiture would rather create than prevent the uncertainty

of the freehold, and in many cases would put men to fruitless

trouble and expence in pursuit of their right; for by that

means, after a man has brought his prcecipe against a person,

whom he supposed to be tenant to the freehold, and had pro-

ceeded in it a considerable time, the writ might abate by the
freehold's vesting in another, by virtue of a livery made before
the purchase of the writ. Another reason why such future
interests cannot be allowed to pass by any act of livery was
because no man would be safe in his purchase, if the operation
of livery might create an estate, to commence many years after

the livery was made ; and though they have allowed a future
interest, to commence by way of lease, yet that had no sueh
ill effect in making purchases uncertain, because anciently they
were under the power of the freeholder, who by recovery
might destroy them ; and now, unless such leases are made
upon good considerations, they are fraudulent against a pur-
chaser; and it is not to be presumed that leases at great dis-

tances should be purchased for value. Cro. Eliz. 451 : 2 VenL
204: Co. Lit. 217 i 5 Co. 94. L

Hence, by the way, we may account why a freehold in
reversion or remainder cannot be granted in futnro, though
there no livery is necessary to pass it ; as where A. is tenant
for life, remainder to 13. in fee ; A. makes a lease for years to
C, and afterwards grants the land to D. habend* from Michael-
mas next ensuing, for life ; this grant to D. was adjudged void,
though C. attorned to it after Michaelmas, because such future
grants create an uncertainty of the freehold ; and the tenant
of the freehold being the person who is to answer the stranger's
praecipe, and who was answerable to the lord for their services,
it were unreasonable to permit him by any act of his own to
prevent or delay the prosecution of their right. Cro. Eliz. 451

:

2 VenL 204; Co. Lit 217: 5 Co. 9*< b. : 2 Co. 55. Buck-
lers case : 2 And. 2{) : Moor, 423 : Cro. Eliz. 450. 585 -

Hoi). 170, 171 : 5 Co. 94: 1 Rol. Rep. 26 1.

A feoffment always operates to pass an estate either by right
or by wrong. By right, if the feoffor be lawfully seised* of the
land for the estate which he conveys. By wrong, if he be
only tenant for life, or years, and convey the whole fee-simple
to the prejudice of him who has the reversion or remainder,
which is thereby divested and turned to a right. But a
feoffment by the owner of a particular estate, or of a term, is

a forfeiture of his interest, and in reversion or remainder may
immediately enter for a breach of the condition, which the
law annexes to an estate for life or for years. 1 Inst. 215;
and see tit. Forfeiture.

In what cases livery may be made within the view, see Vin*
Abr. Feoffment (M.) ' And further, as to the different kinds of
livery, Bac. Abr. Feoffment (A.): Com. Dig. Feoffment (B.)

;

Vin. Abr. Feoffment (E, F.) : and this Diet, tit. Livery of
Seisin.

FEOFFOR and FEOFFEE. Feoffor is he that mfeoffs
or makes a feoffment to another of lands or tenements in fee-

simple. Feoffee is he who is enfeoffed or to whom the feoff-

ment is so made. See tit. Feoffment.
FERjE NATUILF, Beasts and birds that are wild, in

opposition to the tame; such as hares, foxes, wild geese, and
the like, wherein no man may claim a property, unless under
particular circumstances, as where they arc confined, or made
tame, &c. See tits. Game, Property.

FERDELLA Terra*. Ten acres, a fardel-land. Query a

yard land : but see Virgata terra,

FERDFARE, from the Sax* fyrd, ixmlfare, iter.J Signi-

ficat quietantiam eundi in exercitum, Fleta, lib* 1. c. 47.

FERDWIT, Sax* ferdy exercitus, and mite, poena.] Was
used for being quit of manslaughter, committed in the army.

Fleta, lib. 1. It is rather a fine imposed on persons for not

going forth in a military expedition ; to which duty all persons,

who held land, were in necessity obliged : and a neglect or

omission of this common service to the public was punished
with a pecuniary mulct called the ferdwitc. Cornel.

FERIAL DAYS, dies feriales, ferice.~\ According to the
Latin dictionary are holy days; but in the stat. 27 II. 6. c. 5.

ferial days are taken for working days ; all the days of the
week, except Sunday.
FERLIXGATA (FERLINGUS and FERDLIXGL'S)

TERR/E. A quarter or fourth part of a yard-land. See
tits. Fardel of* Land, and FardingdeaL
FERM^/rwar] A house and land let by lease, &c. See

tit- Farm.
FERM ARY, from the Sax,feormey vietus.] h an hospital;

and we read of friars of thufirmary.
FERM1SONA, The winter season of killing deer; as

tempus pinguedinis is the summer season,

FERN. By stat. 7 and 8 G. 4. c. SO. § 17, persons mali-
ciously setting fire to any fern, heath, gorze, or furze, wher-
ever growing, are declared guilty of felony, and may be trans-
ported for seven years, or imprisoned and whipped,
FERN1GO. A piece of waste ground where fern grows*

Carhdar. Abbat. Glaston. MS.
FERRAMENTUM, fcrramentaJ} The iron tools or in-

struments of a mill, Et reparare ferranienta ad tres carucas,
i. e. the iron work of three ploughs. Lib. Nig. Here/.
FERRAXDUS. An iron colour particularly applied to

horses, which we at this time call an iron grey.
FERRET. An animal originally brought from Africa, and

sold in this country. Ferrets have been decided to be animals
of so base a nature as to be incapable of becoming the subject
of larceny. See C. C. R. 350 : Russ. 153.
Now by the 7 and G. 4. c. 2Q. § $U stealing any beast or

bird usually kept in state of confinement, and not the subject
of larceny at common law, subjects the offender, on a sum-
mary conviction before a magistrate, to a penalty of 201. over
and above the value of the beast or bird stolen ; for a second
conviction twelve months' imprisonment mav be awarded; and
if it take place before two magistrates, they may order such
offender to be whipped.
FERRY. A liberty by prescription, or the king's grant, to

have a boat for passage upon a river, for carriage of horses and
men for reasonable toll : it is usually to cross a large river.
Terms de Ley. A ferry is no more than a common highway;
and no action will lie for one's being disturbed in his passage,
unless he allege some particular damage, &c. 3 Mod. Rep. 2^4.A ferry is in respect of the landing-place, and not of the
water

; the water may be to one, and the ferry to another ; as
it is of ferries on the Thames, where the ferrv in some places
belongs to the archbishop of Canterbury, while the mavor of
London has the interest of the water; and in every ferry, the
land on both sides of the water ought to belong to the owner
of the ferry, or otherwise he cannot land on the other part.
Savil, 11, And every ferry ought to have expert and able
ferry-men, and to have present passage and reasonable pay-
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nient for the passage. And it is requisite to have one who has

property in the ferry, and not to allow every fisherman to carry

and to re-carry at their pleasure, for divers inconveniences;

and especially when a place is hetween the divisions of the two

counties, any felon may be conveyed from one county to an-

other, secretly, without any notice, Sav. 14.

If a ferry is erected on a river, so near another ancient ferry

as to draw away its custom, it is a nuisance to the owner of the

old one. For where there is a ferry by prescription, the owner is

bound to keep it always in repair and readiness, for the use of

all the king's subjects ; otherwise he may be grievously

amerced. 2 Roi Ah. 140* It would be extremely hard if a

new ferry were sufTered to share his profits, which does not also

share his burthen. 3 Comm. 2\[).

A ferryman, if it be on salt water, ought to be privileged

from being pressed as a soldier, or otherwise. Savil. 11. 14.

Owner of a ferry cannot suppress that, and put up a bridge

in its place without licence, and writ of ad quod damnum; per

Holt, Ch. J. Show. 243. 257 : Carl. 193: 1 Salk. 12.

If a ferry be granted at this day, he that accepts such grant

is bound to keep a boat for the public good; per Holt, Ch. J.

Show. 257.

Custom for the inhabitants to he discharged of toll, may

have a reasonable beginning by agreement, as that of the inha-

bitants of the town might be at the charge of procuring the

grant, and m consideration thereof one man to rind the boat,

and take toll ; and the inhabitants to pay none. Show. 9.51.

A common ferry was for all passengers paying toll, but the

inhabitants of A. were toll free. An inhabitant of A. may

bring an action for taking toll, but not for neglecting to keep

up the ferry; because the former is a private right, but the

latter a public. But he cannot maintain an action for not.

passing; for so, anv other subject might bring an action, which

would be endless ; but the taking toll was a special damage,

and without special damage he can only indict, or bring infor-

mation. 1 Salk. 12.

An exclusive right to a ferry from A. to B. does not prevent

persons going by any other boat from A. directly to CM though

it lie near to B., provided this be not done fraudulently, and as

a pretence for avoiding the regular ferry. 4 Term Rep. 666.

The not keeping up a ferry has been held to be indictable.

See tit. Bridge.

FERSPEKEN. To speak suddenly. Leg. H. L c. 61.

FESTA IN CAPPIS. Were some grand holy days, on

which the whole choirs and cathedrals wore caps. Vila Abbat.

St. Albany p. 80. 83*

FESTINGMEN. The Szx.festinman signifies a surety or

pledge ; and to be free of festingmen, was probably to be free

Of frank-pledge, and not bound for any man's forthcoming who

should transgress the law. Mm. Aug. torn. I. p. 123,

FESTING-PENNY. Earnest given to servants when

hired or retained in service, so called in some northern parts of

England, from the Sax. fedntan, tofasten, or con firm.

FESTUM. A feast. Fcstum S, Michaclis, the feast of

St. Michael, &c.

FESTUM STULTORUM. The feast of fools- See

Caput anni.

FETTERS. When a prisoner for felony is unruly, or

makes any attempt to escape, it is lawful for the gaoler to

hamper him with irons in order to restrain his violence, or

prevent him from escaping; but a gaoler ought not to do this

unless he has a just reason to fear that the prisoner will escape,

or unless he apprehends any danger from the violence of his

conduct; for, notwithstanding the common practice of gaolers

to put fetters on a prisoner committed for felony, it seems

altogether unwarrantable, and contrary to the mildness

and°humanity of the laws of England; by which gaolers are

forbid to put their prisoners to any pain or torment. See

Co. P. C. 34. Custodes gaolarum pcenam sibi commissio non

aagcanl, nec eos torquea?it vet redimant sed anni solv itid remold

pietateque adhibitd judicia debite exequantur. Flet. lib. 1
. c. 26.

So the Mirror of Justices, c. 5. SI. n. 54. says—" It is an abuse
that prisoners should be charged with irons, or put to any pain,

before they he attainted of felony." Lord Coke also, in his

comment on the statute of Westminster, 2 C. 11. is express,

that by the common law it might not be done, 2 Inst. 381:
1 Hale, 601. note (a.).

And it is laid down in our ancient hooks, that the prisoner,

though under an indictment of the highest nature, must be

brought to the bar to be arraigned without irons, or any
manner of shackles or bonds, unless there be evident danger of

an escape, and then he may he secured with irons
; but vet in

Layers case, A. D. 1722, a difference was taken hetween the

time of arraignment and the time of trial ; and accordingly the

prisoner stood at the bar in chains during the time of his

arraignment. State Trials, VI. 2S0: 4 Comm. 323. The
distinction there taken was adopted in Wake's case, 1 Leach,

Cr. C. 36.

When an arrest is made on suspicion, the prisoner is not to

he handcuffed, unless he has attempted to escape, or it is ne-

cessary to prevent his escaping. 6 D. $ R. 623.

By the 4 G. 4. e. 64. § 10. rule 12. no prisoner shall be put

in irons by the keeper of any prison except in case of urgent

and absolute necessity, and then not for longer than four days,

without an order in writing from a visiting justice.

FEU, or FEW. A free and gratuitous right to lands,

made to one for service to be performed by him, according to

the proper nature thereof. Scotch Dirt.

FEU, or FEW-HOLDING. Is whereby the vassal is

obliged to pay to the superior a sum of money yearly. Scotch

Did.
Though the Latin word Jeudum was used to denote the

feudal holding where the service was purely military, the term

feu is used in Scotland in contradistinction to ward-holding,

the military tenure of that country, and means that holding

where the vassal, in place of military services, makes a return

in grain or in money- Belts Scotch Law Did.

FEU, or FEW ANNUALS. The rent which is duehy

the reddendo of the property of the ground, before the house

was built within burgh. Scotch Diet.

FEUD {Deadly.) Sec Deadly Feud.

FEUDAL and FEUDAilY. See tits- Feodal and

Fcodary.

FEUDBOTE. A recompence for engaging in a feud, and

the damages consequent ; it having been the custom in ancient

times for all the kindred to engage in their kinsman's quarrel.

Sax. Did.
FEUDS. See tit. Tenures, L
FIAR. In Scotch law, in opposition to life renter; the

person in whom the property of an estate is vested, subject to

the life renter s estate. Bell's Scotch Law Did.

FIARS PRICES. The prices of grain in the different

counties of Scotland, fixed yearly by the respective sheriffs in

the month of February, with the assistance of juries: and these

regulate the prices of all grain stipulated to be sold at the har

prices : and also all cases where no price has been stipulated.

Bell's Scotch Law Diet.

FIAT. A short order or warrant of some judge for making

out and allowing certain processes, &c.

FIAT JUSTITIA. On a petition to the king, for his

warrant to bring a writ of error in parliament, he writes on

the top of the petition fat jusiiiia, and then the writ of error

is made out, &c. And when the king is petitioned to redress a

wrong, he indorses upon the petition, « Let right be done the

partv." Dyer, 385 : Starnf. Pnerog. Reg. 22.

FACTION OF LAW, fieth juris.'} A supposition oi

law, that a thing is true, without inquiring whether it be sd

or not, that it may have the effect of truth so far as is con-

sistent with equity. It is allowed of in several cases
:
but U

must be framed according to the rules of law; not what *

imaginable in the conception of man ; and there ought to De

equfty and possibility in every legal fiction. There are many



¥ I E ¥ I L

of these fictions in civil law ; and by some civilians it is said

to be an assumption of law upon an untruth, for a truth in

something possible to be done, but not done. Godolphin and

Bartol. The seisin of the conusee in a fine was but a fiction

in our law, it being an invented form of conveyance only.

1 Lit. Abr. 610. And a common recovery was fictiojuris, a

formal act or device by consent, where a man was desirous to

cut off an estate-tail, remainders, &c. 10 Rep. 42.

So the proceedings in Ejectment are founded upon a series of

fictions. See that tit.

By fiction of law a bond made beyond sea may be pleaded

to be made in the place where not made, to wit, in Islington,

in the county of Middlesex, &c. in order to try the .same here

;

without which such trial cannot be had Co. bit* 26l. And
so it is in some other cases : but the law ought not to be sa-

tisfied with fictions, where it may be otherwise really satisfied:

and fictions in law shall not be carried farther than the reasons

which introduce thera necessarily require. 1 Lit. Abr. 6\0:

2 Hawk. 320.

Fictions of law shall never be contradicted so as to defeat

the end for which they were invented, but for every other

purpose they may be contradicted. Cowp. 1 77-

And the court will notice legal fictions to avoid their working
injustice by afibrding ground for objections merely technical,

and having no real foundation. 10 Price, 154?.

FIDEM MENTIRI. Is when a tenant doth not keep that

fealty which he hath sworn to the lord. Leg. H. 1. c. 53.

FIEF, which we call fee, is in other countries the contrary

to chattels: in Germany, certain districts or territories are

called fiefs, where there are fiefs of the empire. See this Diet,

tit. Fee, Tenure.

FIERI FACIAS. A judicial writ of execution, that lies

where judgment is had for debt or damages recovered in

the king's courts; by which writ the sheriff is commanded
to levy the debt and damages of the goods and chattels of

the defendant, &c. Old Nat, Br, 152. See this Diet, tit.

Execution,

This writ and a levari capias were the only writs of execu-
tion at common law ; except in actions of trespass, in which a

capias ad satisfaciendum was allowed. It is called a fieri
facias, because the words of the writ, directed to the sheriff,

are quod fieri facias de bonis et catallis, Sfc., and from these
words the writ takes its denomination. Co. Lit. 2£)0, h.

This writ is to be sued out within a year and a day after

judgment ; or the judgment must be revived by scire facias: but
if a jieri facias sued in time be not executed, a second Jieri

facias or elegit may be sued out; and it is said some years after,

without a scire facias\ provided continuances are entered from
the first fi. fa., which it is also held may be entered after the
second fi-fa. taken out, unless a rule is made that proceedings
shall stay,* &c, Sid. 59 : 2 Nels. Abr. 776.
A fieri facias should regularly in the first instance issue and

be directed to the sheriff of the county in which the venue in
the action is laid; and after being returned by that sheriff, a
testatum writ may then be sued out, directed to the sheriff of
another county.

As a jieri facias is a judicial writ, it must (except when
issued on judgments obtained in writs of inquiry under 1 IV. I.

sess.2. c. 7* § I. or for costs under the interpleader act, 1 and2
IV, 4. c. 58. § 7-) bear teste in term time; and the practice
has hitherto been when sued out in term, to teste it on the first

day of the term : if sued out in vacation, on the last day of
the preceding term, A mistake in the teste may be amended.
2 Burr. 1188.

If a man recover a debt against A. B., and levy part of it by
fieri facias, and this writ is returned, yet he may take the
body in execution by capias for the rest of the debt. Rol. Ah.
904. The sheriff on a fieri facias is to do his best endeavours
l.o levy the money upon the goods and chattels of the defend-
ant ; and for that purpose to inquire after his goods, &c. And
the plaintiff may inquire and search if he can find any, and

give notice thereof to the sheriff, who ex officio is to take and
sell them if he can, or if not, by a writ of venditioni exponas.

2 Shep, Abr. 111.

There may be a testatum fieri facias into another county,

if the defendant hath not goods enough in the county where
the action is laid to satisfy the execution ; and the fieri'.facias

for the ground of the testatum may be returned of course by
the attorneys, as originals are. 2 Salt, 5SQ, If all the money
is not levied on a fierifacias, the writ must he returned before

I a second execution can be issued ; because it is to be grounded
on the first writ, by reciting that all the money was not levied.

I 1 Salt* SIS.

If an execution is sued on Q.fi. fa. and the defendant dies

before it is executed, it may be served on the defendant's

goods in the hands of his executor or administrator, Cro.

Eliz. 18 J.

So if a party die within the year and day after judgment
obtained against him, afi. fa. tested before the death (6' T. R.
368 : 1 B, $ P. 571.) may be sued out against his goods in the
hands of his personal representative. 2 Ld. Raipn. 849.
The sale or assignment by the sheriff of goods or chattels of

the defendant taken in a fi. fa* conveys an indefeasible title

to a bond fide vendee ; so much so, that if the writ be after-

wards vacated, the defendant shall not be restored to his
goods, 1 M. % S. 425: 6 M. $ S. 1 10. But if the writ
were void, as issuing from a court not having jurisdiction,
or if the goods belong to a stranger, and not to the defendant,
the sale would convey no property, Wats. Sheriffs 1 89,

The defendant, instead of allowing the writ to be executed
on his goods, may pay the debt and costs to the officer, which
will be held a good payment to the plaintiff. 2 Lev. 203 :

Cro. EL 504. And the sheriff's duty on a fi. fa. differs from
his duty on a ca. sa., for if he seize and sell the goods under
the former after a tender of the debt and costs, he would, it

seems, be a trespasser. 1 Keb. 655.
See further this Diet, tits. Sheriff, Extent, Exectdion.
FIFTEENTHS. A tribute or imposition of money, an-

ciently laid generally upon cities, boroughs, Sec through the
whole realm; so called, because it amounted to a fifteenth part
of that which each city or town was valued at, or a fifteenth
of every man's personal estate according to a reasonable valua-
tion. And every town knew what was a fifteenth part, which
was always the same; whereas a subsidy raised on every par-
ticular man's lands or goods, was adjudged uncertain ; and in
that regard the fifteenth seems to" have been a rate formerly
laid upon every town, according to the land or circuit belong
ing to it. Cambd. Brit. 171.

to

There are certain rates mentioned in Domesday, for levying
tins tribute yearly; but since, though the rate he certain, 'it is
nut to be levied but by parliament. See Coivcll : 1 Com 300
and this Diet. tit. Taxes.
FIGHTING AND QUARRELLING, Is prohibited by

statute, in a church or church-yard, &e. on pain of excom-
munication, and other corporal punishment. Stat. 5 and t>

Ed. 6. c. 4. See tit. Church.
FIGHTWITE, Sax.] A match for fighting, or makin" a

quarrel to the disturbance of the peace.
0

FIGURES. The stat. 6 G. 2. c. 14, allows the expressing
numbers by hgures in all writs, &c. pleadings, rules, orders
and indictments, &c, in courts of justice, as have been
commonly used in the said courts, notwithstanding anv thins*m the stat, 4 & 2. c. 26. See tits. Amendment/ Error
Pleading. 3

T
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*

l
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CE

v' ^4,ZER '
or FILIZE^ fitomm, fromLat filum, Fr file,filace, a thread,] An officer of the Court

ot Common Pleas, so called, as he files those writs whereon he
makes out process. There arc fourteen of those filacers in their
several divisions and counties, and they make forth all writs
and processes upon original writs, issuing out of Chancery, as
well real as personal and mixed, returnable in that court ; andm actions merely personal, where the defendants are returned
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.summoned j they make out pones or attachments ; which, being

returned and executed, it" the defendant appears not, they make 1

forth a distringas , and so ad infinitum, or until he doth appear;

if he be returned nihil, then process of capias infinite, &c,

They enter all appearances and special bails, upon any process

made by them : and make the first scire facias on special

bails, writs of habeas corpus, distringas ?iupcr vicccomitcm

vel ballivum, and all supersedeas
7

s upon special bail : in real

actions, writs of view, of grand and petit cape, of withernam,

&c. also writs of adjournment of a term, in case of public

disturbance, &c.

And until an order of court, 14 lac* 1- they entered de-

clarations, imparlances, and pleas, and made out writs of

execution, and divers other judicial writs, after appearance:

hut that order limited their proceedings to all matters before

appearance, and the prothonolaries to all after. The filacers

of the Common Pleas have been officers of that court before

the stat. 10 JFL 6. c. 4. wherein they are mentioned : and in

the King's Bench, of later times there have been filacers who
make out process upon original writs returnable in that court,

on actions in general.

Since the abolition of original writs and processes thereon by

the 2 IV. 4. c. 39* the only writs and process signed by the

filacer of the K. B., who is also the exigenter and clerk of the

outlawries, are those issued for the purpose of removing the

proceedings in replevin, or other suits, from inferior courts,

and in ejectment when that action is commenced by original,

which actions are not affected by the statute. He has also

the signing of writs of exigent, of proclamation, and capias

ntlagatum in proceedings to outlawry.

In the C. P. the writs of summons, distringas, capias, and

detainer, allowed by the above act, are issued by the filacer,

and in the Exchequer by the clerk of the pleas, or his deputy,

during the life of the present holder of that office, after

whose death it is to be abolished. 2 and 3 W. 4. c, 110. § 8.

In the Kxcheipicr there was formerly no filacer, and as a

plaintiff could not proceed in that court by original writ, a

defendant could not be outlawed ; but it is provided by the-

2 IV. 4. c. 39. § 4* that for the purpose of proceeding to out-

lawry and detainer upon writs of summons and distringas

returnable in the Exchequer, the chief baron shall appoint from

time to time a fit person holding some other office in the court

to execute the duties of a filacer, exigenter, and clerk of the

outlawries. By the 2 and 3 W. 4. c. 110. § 2. the filacer is

declared to be one of the five principal officers of the plea side

of the court, exclusive of the clerk of the pleas.

FILE, FUacium^ A thread, string, or wire, upon which

writs, and other exhibits in courts and offices are fastened or

filed, for the more safe keeping and ready turning to the same.

A file is a record of the court ; and the filing of process of a

court makes it a record of it. 3 LiL 112. An original writ

may he filed after judgment given in the cause, if sued forth

before ; declarations, &c. are to be filed ; and affidavits must

be filed, some before read in court, and some presently when
read in court. Ibid* 113. Before filing a record removed by

certiorari, the justices of B. It, may refuse to receive it, if it

appears to be for delay, &c, and remand it back for the expe-

dition of justice ; but if the certiorari be once filed, the pro-

ceedings below cannot be revived. An indictment, &c. can-

not be amended after filed. See this Diet. tits. Certiorari,

Amendment*
FIELD ALE, or FILKDALE. A kind of drinking in

the field, by bailiffs of hundreds ; for which they gathered

money of the inhabitants of the hundred to which they be-

longed : but it has been long since prohibited. Bract.

4 Inst. 307.

FILICETUM. A ferny ground. Co. Lit, 4.

FILIOLUS. Is properly a little son; a godson. Dugd.

Wartvicksh
FILUM AQUjE* The thread or middle of the stream where

a river parts two lordships. Et habeant istas buttas usque ad

filum aquae pmdwtiu. Man. AngL torn. \>f. 390. File du
mer, the high tide of the sea. Rot. Part. 1 1 , H. 4. It is also
the middle of any river or stream which divides counties, town-
ships, parishes, manors, liberties, &c.

FINDERS, Mentioned in several ancient statutes, seem
to be the same with those which we now call searchers, who
arc employed for the discovery of goods imported, or exported,

without paying custom. See tit. Customs.

FINE OF LANDS.

Not withstanding the abolition of this head of the law by
the 3 and 4 W. 4. c. 74. questions may still arise upon the

validity and effect of fines levied previous to that statute. It

has, therefore, been thought advisable to retain in a great mea-
sure the information wThich was communicated under the pre-

sent title in the former editions of this work.

The law on this subject, of itself very extensive, was also

closely implicated with that of Recoveries. A definition of

both terras is therefore here given, with some idea of the dis-

tinct nature of those assurances. See further this Diet, tit.

Recovery, what relates exclusively thereto.

A Fine, Finis, or Finalis Concordia ; from the words with

which it begun, and also from its effect in putting a final end

to all suits land contentions. A solemn amicable agreement

or composition of a suit (whether that suit were real or fic-

titious), made between the demandant and tenant, with the

consent of the judges; and enrolled among the records of the

court where the suit was commenced; by which agreement

freehold property might be transferred, settled, and limited.

See Cruise on Fines, 1st ed.k. 89- 92.

Shepherd says, sometimes it is taken for a " final agreement

or conveyance upon record for the settling and securing of

lands and tenements ;** and so it is designated by some to be,

"an acknowledgment, in the kings court, of the land or other

tilings to be his right that doth complain:" and by others "a

covenant made between parties and recorded by the justices:"

and by others " a friendly, real, and final agreement amongst

parties, concerning any land, or rent, or other thing whereof

any suit or writ is hanging between them in any court and

by others more fully "an instrument of record of an agree-

ment concerning lands, tenements, or hereditaments; duly

made by the king's licence, and acknowledged by the parties U>

the same, upon a writ of covenant, writ of right, or such like,

before the justices of the Common Pleas or others thereunto

authorised, and engrossed of record in the same court j to end

all controversies thereof, both between themselves which be

parties and privies to the same, and all strangers not suing or

claiming in due time." Shep. Touchst. c. 3. and the authori-

ties there cited.

The most distinguishable properties of a fine were, 1. The

extinguishing dormant titles by barring strangers ; unless they

claimed within five years. 2. Barring the issue in tail imme-

diately. [But not barring the remainders or reversions, which

depend on the est ate- tail barred ; except where the tenant in

tail had the immediate reversion in fee in himself. See Cruise

on Fines, 2d edit, 1761 1 Shorn, 370: 1 Salk. 338 : 4 Mod. ],]

3, Binding femes covert, see post, IV.—These constituted the

peculiar qualities on account of which a fine was most usually,

if not always, resorted to, as one of the most valuable of the

common assurances of the realm ; being in fact a fictitious

proceeding to transfer or secure real property by a mode

more efficacious than ordinary conveyances. 1 Inst 121. a.

note 1,2,

Fines being agreements solemnly made in the king's courts

were deemed to be of equal notoriety with judgments in writs

of right j and therefore the common law allowed them to have

the same quality of barring all who should not claim within a

year and a day, See Plowd. 357. Hence we may probably

date the origin and frequent use of fines as feigned proceedings.

But this puissance of a line was taken away by the 34 Ed. 3.
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and 4 H. 7- c. 24. which revived the ancient law, though with

some change; proclamations being required to make fines more

notorious, and the time for claiming being enlarged, from a

year and a day to five years. Sec post, L The force of fines

on the rights of strangers being thus regulated, it became a

common practice to levy them merely for better guarding a

title against claims, which, under the common statutes of

limitation, might subsist with a right of entry for 20 years,

and with a right of action for a much longer time. 1 Inst,

ubi supra, and see post*

A RECOVERY—in its most extensive sense was a restitution

to a former right by the solemn judgment of a court of justice.

In its general acceptation a common recovery was a judgment
in a fictitious suit, brought against the tenant of the freehold,

obtained in consequence of a default made by the person who
was last vouched to warranty in such fictitious suit. Cruise on

Recoveries, 1. 120, 121. 137.

The common recovery used for assurance of land was nothing
else but fictio juris; or a certain form or course set down by
law to be observed for the better assuring of lands and tene-
ments to men, wherein there was a demandant who was
called the recoveror, and a tenant who was called the rccoveree;
and one that wa>> called (or vouched) to warrant upon a sup-
posed warranty, who was called the vouchee. Shep. ToucksL
c. 3. and the authorities there cited.

Considered as a legal assurance or conveyance, it was a
fiction of law, adopted for the purpose of destroying that spe-
cies of perpetuity which was created by the statute de don is

(13 Ed. L ,s7. 1. c- I.); and whereby all tenants in tail were
enabled, by pursuing the proper form, to bar their estates- tail.

10 Rep. 3?. And not only this, but it was also a bar to all
remainders and reversions depending on such estates-tail so
barred ; and to all charges and incumbrances created by the
persons in remainder and reversion. 1 Rep. (r2. But a com-
mon recovery did not bar an executory devise unless the exe-
cutory devisee came in as a vouchee. Fearne, 306: Pigot, 134:
Cro, Jac. 590 : Palm. 131.—And by stat. 12 II. 8. c\ 15. no
estate held by statute-merchant, staple, or elegit, should be
avoided by means of a feigned recovery.—And see also tins
siat. and staL of Gloucester, 1 Ed, 1. c. 11. as to termors for
years.

Distinctions. Though a recovery, generally speaking,
was a more extensive species of conveyance than a fine, to
guard an estate against all claims and incumbrances; yet the
operation of each was not seldom necessary in aid of the other.
A fine was therefore often levied for the purpose of creating a
good tenant to the precipe, on which the recovery was suffered:
and a recovery was frequently suffered in order to operate as
a discontinuance of an estate- tail, for the purpose of barring
remainders or reversions depending on such estates-tail ; and
thus a conveyance by fine and recovery, if unreversed, barred
all the world.

A fine was technically said to be levied—a recovery to be
suffered. Good writers, however, have but too frequently con-
founded the terms. See 2 Comm. 357. n.

I. Generally, of the Nature, several Kinds, Effect, and
Operation, ofa Fine: and of Deeds to lead or declare
the Uses of a Fine.

II. Of what Things a Fine might have been levied,
III. By whom, and to whom, iFmight have been levied, and

see post, IV,
IV. lie/ore whom, and hi what Manner, it might have been

levied.

V. Who were barred by a Fine, and who not
VI. Of reversing and (unending Fines,

VII. The Provisions of the 3 and 4 IV. 4. v. 74. relating to
Fines.

I. Under this head it will be necessary to explain, 1. The

nature of a fine. 2. Its several kinds, 3, Its force and
effect.

1. A fine was sometimes said to be a feoffment of record;
Co. LiL 50 ; though it might with more accuracy have been
called an acknowledgment of a feoffment on record. By which
is to he understood, that it had at least the same force and
effect with a feoffment, in the conveying and assuring of lands ;

though it was one of those methods of transferring estates of
freehold by the common law, in which livery of seisin was not
necessary to he actually given, the supposition and acknow-
ledgment thereof in a court of record, however fictitious,

inducing an equal notoriety. But, more particularly, a fine

may be described to have been an amicable composition or
agreement of a suit, either actual or fictitious, by leave of the
king or his justices; whereby the lands in question became, or
were acknowledged to be, the right of one of the parties. Co.
Lit* 120. In its original it wTas founded on an actual suit com-
menced at law for recovery of possession of the land or other here-
ditaments ; and the possession thus gained by such composition
was found to be so sure and effectual, that fictitious actions were
commenced, for the sake of obtaining the same security.

Fines wTere of equal antiquity with the first rudiments of the
law itself; being spoken of by Glanvil. I, 8. c. 1. and Braclon,
I 5. tr. 5. c. 28. in the reigns of Henry II. and Henry III.
as things then well known and long established : and instances
have been produced of them even prior to the Norman inva-
sion. Plowd. 369. So that the stat. 18 Ed. 1. called modus
levandi fines, did not give them original, but only declared
and regulated the manner in which they should be levied, and
carried on. And that was as follows

First. The party to whom the land was to be conveyed or
assured commenced an action or suit at law against the other,
generally an action of covenant (though a fine might also have
been levied on a writ of mesne, of warrantia chartce, or de co?i-
suetudinibus et servitiis; Finch L. 278.); by suing out a writ
of prweipe, called a writ of covenant : the foundation of which
was a supposed agreement or covenant, that the one should
convey the lands to the other ; on the breach of which agree-
ment the action was brought. On this writ there was due to
the king by ancient prerogative a primer fine, or a noble for
every five marks of land sued for that was, one-tenth of the
annual value. 2 Inst. 51 1 . The suit being thus commenced,
then followed—

Secondly. The licentia concordandi, or leave to agree the
suit: for, as soon as the action was brought, the defendant
knowing himself to be in the wrong, was supposed to make
overtures of peace and accommodation to the plaintiff; who
accepted them; but having, upon suing out the writ, given
pledges to prosecute his suit, which he endangered if he
deserted it without licence, therefore applied to the court for
cave to make the matter up. This leave was readily granted;
but for it there was also another fine due to the king by his
prerogative, which was an ancient revenue of the crown/ and
was called the king's silver, or sometimes the post fine, with
respect to the primer fine before-mentioned. And it was
as much as the primer fine, and half as much more, or ten
shilhngs for every five marks of land; that is, three-twrn-
tietns ot the supposed annual value. 5 Ren. 30 • 9 Jnsf *ir-
stat. 32 G. 2. e. 1 k

u "

Thirdly, came the concord, or agreement itself, after leave
obtained from the court. This was usually an acknowledgment
limn the deforciants (or those who kept the other out of pos-
sesion) that the lands in question were the right of the com-
p ainant. And from this acknowledgment, o°r recognitor! of
right the party levying the fine was called the cogmwr, and he
to whom it was levied the cognhee. This acknowledgment

Plet r* T mf*****«Vedy ^ the Court of Common
b& n ?^

the
,
lm'd ?iGf

J UStice of ™"*> elsebefore one of the judges of that court ; or two or more com,nmsioners in the country, empowered by a special authority
called a writ ot dedimus potestatem ; which judges and com-
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missioners were bound by stat. 1 8 E* 1 . st. 4. to take care that

the cognizors were of full age, sound memory, and out of

prison. If there were any feme covert among the cognizors,

she was privately examined whether she did it willingly and

freely, or by compulsion of her husband.

The concord being the complete fine, it was adjudged a fine

of that term in which the concord was made, and the writ of

covenant returnable. 1 Salk. 341. A concord would not be

of any thing but what was contained in the writ of covenant :

and the note of the fine remaining with the chirographer, it

was held, principale record u??i, 3 Leon. 23 k

Though one concord would serve for lands that lay in divers

counties, yet there must have been several writs of covenant.

3 Inst, 21 : Dyer, 227. A concord of fine might have had an

exception of part of the things mentioned therein :
and if

more acres were named than a man had in the place, or were

intended to he passed, no more should pass by the fine than

were agreed upon, 1 Leon. 81:3 Buht. 317j 318.

By these acts all the essential parts of a fine were com-

pleted : and if the cognizor died the next moment after the

fine was acknowledged, provided it were subsequent to the day

on which the writ was made returnable, still the fine should

be carried on in all its remaining parts* Comb, 11, Of which

the next was

—

The note of the fine ; which was only an abstract of the

writ of covenant, and the concord, naming the parties, the

parcels of land, and the agreement: this must have been

enrolled of record in the proper office, by direction of stat.

5 H, 4. c. 14.

The fifth part was thefool of the fine, or conclusion of it;

which included the whole matter, reciting the parties, day,

year, and place, and before whom it was acknowledged or

levied. Of this there were indentures made or engrossed at

the chirographer's office, and delivered to the cognizor and

the cognizee, usually beginning thus, " Hwc est jinalis con-

cordia; This is the 'final agreement;" and then reciting the

whole proceeding at length. And thus the fine was completely

levied at common law.

By several statutes, still more solemnities were superadded,

in order to render the fine more universally public, and less

liable to be levied by fraud or covin. And first, by stat.

27 Ed, 1. c> 1. the note of the fine was to he openly read in the

Court of Common Pleas, at two several days in one week, and

during such reading all pleas were to cease. By stat. 5 H. 4.

c. 14: 23 Eliz. c 3. all the proceedings on fines, either at the

time of acknowledgment, or previous, or subsequent thereto,

were to be enrolled of record in the Court of Common Pleas.

By stat. 1 Ric. 3. c. 7. confirmed and enforced with some alter-

ations by stat. H. 7- c. 24, (the latter act superseding the

former), the fine, after engrossment, wfas to be openly read

and proclaimed in court (during which all pleas should cease)

sixteen times : viz. four times in the term in which it was

made, and four times in each of the three succeeding terms

;

which was reduced to one in each term by stat. 31 EHz, c. 2.

and these proclamations were indorsed on the back of the record.

It was also enacted by stat. 23 Eliz. c. 3. that the chirographer

of fines should, every term, write out a table of the fines

levied in each county in that terra, and affix them in some

open part of the Court of Common Pleas all the next term,

and also deliver the contents of such table to the sheriff of

every county, who should at the next assizes fix the same in

some open place in the court, for the more public notoriety of

the fine.

2. Fines thus levied were of four kinds :

—

First. What, in law French was called a fine <{ sur cognl

zance de droit, come ceo que il ad de son done ;
*' or, a fine upon

acknowledgment of the right of the cognizee, as that which he

hatji of the, gift of the cognizor. This was the best and

surest kind of fine, for thereby the deforciant, in order to

keep Jri^coyenant with the plaintiff, of conveying to him the

1 an,<fc in question, and at the same time to avoid the formality

of an actual feoffment and livery, acknowledged in court a
former feoffment or gift in possession, to have been made by
him to the plaintiff. This fine was therefore said to be a feoff-

ment of record ; the livery, thus acknowledged in court, being
equivalent to an actual livery : so that this assurance was
rather a confession of a former conveyance, than a conveyance

thus originally made ; for the deforciant, or cognizor, acknow-
ledged the right to be in the plaintiff, or cognizee, as that

which he had de son done of the proper gift of himself, the

cognizor.

Secondly. A fine
<c sttr cognizance de droit tantum" or, upon

acknowledgment of the right merely ; not with the circum-

stance of a preceding gift from the cognLzor. This was com-

monly used to pass a reversionary interest, which was in the

cognizor. For of such reversions there could be of feoffment,

or donation with livery supposed ; as the possession during the

particular estate belonged to a third person. Moor, figj). It

was worded in this manner, u that the cognizor acknowledges

the right to be in the cognizee ; and grants for himself and his

heirs that the reversion, after the particular estate determines,

shall go to the cognizee." West. St/mb. p, 2. § 95.

Thirdly. A fine <£ sur concessit," was where the cognizor,

in order to make an end of disputes, though he acknowledged

no precedent right, yet granted to the cognizee an estate dt

novo, usually for life or years, by way of supposed composition,

And this might be done reserving a rent, or the like \ for it

operated as a new grant. West. p. 2. § 6o.

This species of fine might have been levied where the intent

was to pass several mesne particular estates, and a reversion in

fee (2 W. P. Taunt. 84) ; but not of a doubtful estate under

the description of tf all and whatsoever the said hath in

the premises
: " nor could two operations, as that of a tine sur

concessit and one sur conusance de droit, be combined in the

same fine. 2 W. P. Taunt. I9S-

Fourthly. A fine, ff sur done grant et render" was a double

fine, comprehending the fine sur cognizance dc droit come ceo,

&c. , and the fine sur concessit, and might have been used to

create particular limitations of estate ; and this to persons who

were strangers, or not named in the writ of covenant ; whereas

the fine sur cognizance de droit come ceo, &c. conveyed nothing

but an absolute estate, either of inheritance or at least of free-

hold. Salk. 340, In this last species of fine, the cognizee,

after the right was acknowledged to be in him, granted back

again or rendered to the cognizor, or perhaps to a stranger,

some other estate in the premises. But, in general, the first

species of fine, sur cognizance de droit come ceo, &e. was the

most used; as it conveyed a clear and absolute freehold, and

gave the cognizee a seisin in law, without any actual livery

;

and was therefore called a fine executed : whereas the others

were but executory. See post, IL

3. The force and effect of a fine principally depended on the

common law and the two statutes, 4 H. 7. c. 24. and 82 H. 8.

c. 36. The ancient common-law, with respect to this point,

was very forcibly declared by the stat. 18 Ed. 1. ft. 4. in these

words, "And the reason why such solemnity is required in

passing a fine is this, because the fine is so high a bar, and ot

so great force, and of a nature so powerful in itself, that it

precludes not onlv those which are parties and privies to the

fine, and their heirs, but all other persons in the world, who

are of full age, out of prison, of sound memory, and within the

four seas, the day of the fine levied : unless they put in their

claim on the foot of the tine within a year and a day. ^
this doctrine of barring the right by non-claim was abolish*

for a time by 34 Ed. 3, c. 16'., which admitted persons to claim,

and falsify a fine, at any indefinite distance, \EiU. \ **W
j

wherebv, as Sir Edward Coke observes (2 Inst. 581.), gr«K

contention arose, and few men were sure of their J*we«
till the parliament held in 4 H, 7- reformed that ™^f'

™

excellently moderated between the latitude P™}*™* 1^
tute, and the rigour of the common law. For the statute then

made {stat. 4 H. 7- * m.) restored the doctrine of non



FINE OF LANDS, I.

claim, but extended the time of claim. By that statute the

* right of all strangers whatsoever was barred, unless they made

claim, by way of action or lawful entry, not within one year

and a day, as by the common law, but within five years after

proclamations made: except feme-coverts, infants, prisoners,

persons beyond the seas, and such as were not of whole mind

:

who bad five years allowed to them and their heirs, after the

death of their husbands, their attaining full age, recovering

their liberty, returning into England, or being restored to their

right mind.

It seems to have been the intention, to have covertly, by this

statute, extended fines to have been a bar of estates-taiL But

doubts having arisen whether they could, by mere implication,

be adjudged a sufficient bar, which they were expressly declared

not to be by the statute de donis3 the stat. 32 H. 8. c. 36. was

thereupon made; which removed all difficulties, by declaring

that a fine levied by any person of full age^, to whom, or to

whose ancestors, lands have been entailed, should be a per-

petual bar to them and their heirs claiming by force of such

entail : unless the fine were levied by a woman after the

death of her husband, of lauds which were, by the gift of hint,

or his ancestors, assigned to her in tail for her jointure ; or

of lands entailed by act of parliament or letters patent, and
whereof the reversion belonged to the crown. See stat*

1 1 H. 7* c. 2Q.

From this view of the common law, regulated by these

statutes, it appears that a fine was a solemn conveyance on
record from the cognizor to the cognizee; and that the persons

bound by a fine were Parties, Privies, and Strangers*

The parties were either the cognizors, or cognizces : and
these were immediately concluded by the line, and barred of

any latent right they might have, even though under the
legal impediment of coverture. And indeed, as this was
almost the only act that a feme covert, or married woman, is

permitted by law to do (and that because she was privately

examined as to Ler voluntary consent, which removed the
general suspicion of compulsion by her husband), it wras there-
fore the usual and almost the only safe method, whereby she
could join in the sale, settlement, or incumbrance, of any estate.

See jyost, IV,

Though a wife might thus join her husband in either a fine

or recovery to convey her own estate and inheritance, or an
estate settled upon her by her husband as her jointure, or to

convey the husband's estates discharged of dowrer (see Cruise,
Piggot) ; yet if a jointress after her husband's death levied a
fine or suffers a recovery without the consent of the heir, or the
next person entitled to an estate of inheritance, the fine or
recovery was void, and was also a forfeiture of her estate, by
6tat. II H. 7- c.20. Sec jx>st, III.

Privies to a fine were such as are any way related to the par-
ties who levied the fine, and claimed under them by any right
of blood, or other right of representation. Such were the
heirs general of the cognizor ; the issue in tail since the statute
off/. 8; the vendee ; the devisee ; and all others who must have
made title by the persons who levied the fine. For the act of
the ancestor bound the heir, and the act of the principal his
substitute, or such as claimed under any conveyance made by
him subsequent to the fine so levied. 3 Rep. 87.

Stra?iger$ to a fine were all other persons in the world,
except only parties and privies. And these were also bound by
a fine, unless within five years after proclamation made thtv
interposed their claim ; provided they were under no legal im-
pediments, and had a present interest in the estate. The
impediments, as has before been said, were coverture, infancy,
imprisonment, insanity, and absence beyond sea ; and persons
who were thus incapacitated to prosecute their rights, had
five years allowed them to put in their claims after such
impediments were removed. Persons also that had not a pre-
sent, but a future interest only, as in remainder or reversion,
had five years allowed them to claim in, from the time that
such right accrued. Co. Lit. 372. And if within that time

VOIf. I.

they neglected to claim, or (by the stat. 4 Anne, c. 16.) if they

did not bring an action to try the right, within one year after

making such claim., and prosecuted the same with effect, all

persons whatsoever were barred of whatever right they might
have had by force of the statute of non-claim. See this Diet,

tit. Claim.

But, in order to make a fine of any avail at all, it was neces-

sary that the parties should have some interest or estate in

the lands to be affected by it. Else it were possible that two
strangers by a mere confederacy might defraud the owners by

levying fines of their lands; for if the attempt were discovered,

they could be no sufferers, as to the estate in question, but re-

mained in statu quo ; whereas if a tenant for life levied a fine,

it was an absolute forfeiture of his estate to tlie remainder-man

or reversioner, if claimed in proper time. Co. Lit. 25 1 . 1 1 is

not therefore to be supposed that such tenants would frequently

run so great a hazard ; but if they did, and the claim was not

duly made within five years after their respective terms expired,

the estate wras for ever barred by it. 2 Lev. 52* Yet where
a stranger, wrhose presumption could not thus be punished,

officiously interfered in an estate which in nowise belonged to

him, his fine was of no effect : and might at any time have been

set aside (unless by such as were parties or privies thereunto) by
pleading that " partes finis nihil hahuerunt" And even if a

tenant for years, who had only a chattel interest and no free-

hold in the land, levied a fine, it operated nothing, but was
liable to be defeated by the same plea. 5 Rep. 123: Hard.
401. See post, VII. Therefore, wThen a lessee for years was
disposed to levy a fine, it was usual for him to make a feoff-

ment first, to displace the estate of the reversioner, and create

a new freehold by disseisin. Hardr. 402 : 2 Lev. 52. See
this Diet. tit. Recovery.

In order to punish criminally such as thus put the estate of
another to the hazard, as far as in them lay, the 21 Jac. L
c. 26. made it felony without benefit of clergy to acknowledge,
or procure to be acknowledged, any fine, recovery, judgment,
&C.J in the name of any person not privy or consenting to the
same. And although that statute was repealed by the 1 W. 4.

c. 66. the oflence was by the latter act declared to be still a
felony, and punishable by transportation, &c.

Fines were also divided into those with and without
proclamations ; one with proclamations was termed a fine

according to the statutes ] R. 3. c. 7 : 4 H. 7. c. 24. And
such a fine, every fine that was pleaded was intended [sup-
posed]] to be, if it were not shown what fine it was.
3 Rep. 86.

If tenant in tail levied a fine, and died before all the procla-
mations were made, though the right of the estate-tail de-
scended upon the issue, immediately on the death of the
ancestor, yet if proclamations were made afterwards, such right
was barred by the fine, by the statutes 4 H. 7. c. 24: 3 H. 8.

c\ 36 : 3 Rep. 84.

The fine without proclamations wras called a fine at the
common lam, being levied in such manner as Was used before
the stat. 4 H. 7. c. 24. and was still of the like force by the
common law, to discontinue the estate of the cognizor, if the
fine were executed,

A fine also with or without proclamations was either executed
or executory: a fine executed was such a fine as of its own
force gave present possession to the cognisec, without any writ
of seisin to enter on the lands, &c, as a fine sur cognizance de
droit come ceo; and in some respects a fine snr release, Sec. was
said to be executed. A fine executory did not execute the
possession in the cognisee, without entry or action, but required
a writ of seisin ; as the fine sur conusance de droit tanlurn, &e.
unless the party were in possession of the lands; for, if he
were in possession at the time of levying the fine, there need
not have been any such writ, or any execution of the fine; and
then the fine would enure by way of extinguishment of right,
not altering the estate or possession of the cognisee, however
it might better it. West. § 20.

3z
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Subsequent to the statute of uses (27 H* 8.), writs of posses-

skm were never sued out where iines were levied to uses; for

the statute executing the possession to the use, the cognisee was

immediately in possession without attornment. Booth, 250:

Pip. 49 : Cruise, 59.

Where husband and wife granted to trustees an estate, of

winch the wife's father was seised in fee-simple, and after-

wards in the life of the father they levied a fine of the lands

to the uses of the settlement, and the father afterwards died,

leaving the wife one of his coheiresses, her moiety of the estate

became subject to the uses of the settlement, by reason of the

fine as an estoppel against the husband and wife and all persons

claiming: title under them. 2 B. § A. 24-0*

Fines were likewise single or double: single, where an estate

was granted by the cognisor to the cognisee, and nothing was

thereby rendered back again from the cognisee to the cog-

nisor. The double fine was that which contained a grant or

render back again from the cognisee, of the land itself; or of

gome rent, common, or other thing out of it, and by which

remainders wTere limited, &c Weal. § 21. 30. A fine was

also sometimes called a double fine, when the lands lay in

several counties.

Lands that were bought of divers persons might pass by one

fine, and then the writ of covenant must have been brought

by all the vendees against all the vendors, and they must every

one of them have warranted for himself and his heirs ; and

such a fine was good. Shep. Toucksl. c. 2. p« And such

joint fines seemed reasonable, when the several purchases were

of small value, though they were ex gratia. See Wits, on

Fines, 47. Where an order of the chancellor is inserted,

authorizing the cursitor to stay the writ when there wras more

than one demandant and one deforciant, except co-parceners,

joint- tenants, and tenants in common. It afterwards became

the practice to permit two separate purchases to be comprised

in one fine, on an affidavit that the value of them together did

not exceed 200/.

The first kind of fine sur conuzance de droit come ceo, &c.

was a single fine levied with proclamations, according to the

stat. 4 H. 7. c. 24. It was, as has been already said, the prin-

cipal and surest kind of fine: and this because it was said to

be executed, as it gave present possession (at least in law) to

the cognisee, so tlmt he needed no writ of hah. fac. seisinam, or

other means for execution thereof ; for it admitted the posses-

sion of the lands, of which the fine was levied, to pass by the

fine, so that the cognisee might enter, and the estate was thereby

in him, to such uses as were declared in the deed to lead the

uses thereof: but if it was not declared by deed to what use

the fine was levied, such fine enured to the use of the cognisor

that levied the same. 2 Inst 513.

A fine sur conuzance de droit come ceo, &c. could not be

levied to any person but one that was party to the writ of

covenant ;
though a vouchee, after he had entered into the

warranty to the demandant, it is said, might confess the action

or levy a fine to the demandant, for he was then supposed to

be tenant of the hind, though not a party to the writ ; and yet

a fine levied by the vouchee to a stranger was void. No
single fine could be with a remainder over to another person

not contained in it ; but if A. levied a fine to B. sur conuzame

de droit come ceo, and 13. by the same concord granted back the

land again to A. for life, remainder to E., the wife of A., for

her life, remainder to A. and his heirs: this was a good fine.

Ftowd. 248, 249.

The second sort of fine sur conusance de droit tanturn was

said to be a fine executory, and much of the nature of a fine

sur concessit; though most commonly made use of to pass a re-

version, it was also sometimes used by tenant for life, to make a

release (in nature of a surrender) to him in reversion, but not

bv the word surrender; for it was said a particular tenant, as

for life, &c. could not surrender his term to him in reversion

by fine; but he might grant and release to him by fine.

Plowd. 268: Dyer, 216. A fine upon a release, &c, should

not be intended to be to any other use but to him to whom it

was levied. $ Leon. $1.

The fine sur concessit, used to grant away estates for life

or years, was also executory, so that the cognisees must have

entered, or had a writ of hah. fac. seisinam to obtain posses-

sion ; if the parties to whom the estate was limited, at the time

of levying such fine, were not in possession of the thing granted.

The fine sur done grant el render was partly executed and

partly executory ; and as to the first part of it, was altogether

of the same nature with a fine sur conusance de droit come ceo;

but as to the second part containing a grant and render back,

it was taken in law to be rather a private conveyance or charter

between party and party, and not as a writ of judgment upon

record : and this render was sometimes of the whole estate, and

sometimes of a particular estate, without remainder or remain-

ders over ; or of the reversion ; and sometimes with reservations

of rent and clause of distress, and grant thereof over by the

same fine. 5 Rep. 38*

A. B. and C. D. levied a fine of lands, and the cognisee

by the same fine rendered back the land to A. B. in tail,

reserving a rent to himself, &c. ; the rent and reversion

passed, though in one fine : and it enured as several fines.

Cro. Eliz. 727-

A grant and render of land could not be immediately in prhrto

gradu to a person who was no party to the writ ; but medi-

ately, or in seenndo gradu, it might. 3 Rep* 514: Bro. 108.

The fine with grant and render differed from the fine sur

conusance de droit come ceo, &c, as that must have been levied

of the land in the original ; but the grant and render might be

of another thing than was expressed in the original : though

to make a good grant and render, the land rendered must have

passed to the cognisee by the fine ; for he could not render what

he had not. 3 Rep. 98.510.

A man might not by this fine reserve to himself a less estate

by way of remainder than the fee : and the render of a rent (if

any) must have been to one of the parties to the tine, and not

to a stranger. Dyer, 33. 69 : 2 Rep. 39. To make a lease

for years, &c. by fine with a render, the lessee must have

acknowledged the land to be the right of the lessor that was

seised thereof: and then such lessor granted and rendered the

same back again to the lessee, for a certain number of years,

reserving rent, &c, and this was a good fine: but if the lessor

were tenant in tail, then, to bind him, he and the lessee ac-

knowledged the tenements the right of A. B., who rendered

the same fine to lessee for years, the remainder to the lessoT and

his heirs, &c. 44 Ed* 3. c. 45 : 2 Leon. 20G.

AJine and render was a conveyance at common law, and

made the cognisor, on the render back, a new purchaser; hy

which lands arising on the part of the mother might go to the

heirs on the part of the father, Sic. 1 Salk. 337.

All sorts of fine in general might enure as a confirmation of

a former estate, which was defeasible before. 1 Sand. 26"h

So a fine might enure by way of extinguishment; therefore, if

tenant in tail made a lease, or other estate to A., and after*

wards levied a fine to B., the lease, or other estate, should be

indefeasible ; for his right during such former estate was

extinct by the fine. fi. Jon. 60 1 Cro. Jac. CiSn. See this

Diet. tit. Estates.

When a fine was levied by a person who had no estate or

seisin, it might have operated as an estoppel, and excluded him

from asserting any right subsequently acquired. Thus a tine

levied by a person who afterwards became heir, estopped hnn

from claiming as heir, although a release by deed, whdc he

had merely a hope or chance of succession, would not have

barred his title. Hob. 45 : 1 Roi Ah. 482. (S.) pL 2
!
S

365. So a fine levied by a person who had a contingent interest,

would in some cases bar, in others bind, that interest.

Poller/: 54. /j
Of deeds to lead or declare the uses offines (and recove-

A If a fine or recovery were levied or suffered without any
rics)

good consideration, and without any uses declared, they, like
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other conveyances, enured only to the use of him who levied or

suffered them. And if a consideration appeared, yet as the

most usual fine sur conuzance de droit come ceo, &c. conveyed

an absolute estate without any limitations to the cognisee, and

as common recoveries did the same to the recoveror, these

assurances could not he made to answer the purpose of family

settlements, unless their force and effect were subjected to the

direction of other more com plicated deeds, wherein particular

uses could bemore particularly expressed. If the deeds were made

previous to the fine or recovery, they were called deeds to lead

the uses , if subsequent, deeds to declare them ; and the fine

or recovery enured to the uses specified in such deeds, and to no

other. lioitis, 45 : 2 fills, 220. If a fine or recovery were had

without any previous settlement, and a deed be afterwards made
between the parties declaring the uses to which the same should

be applied, this was equally good as if it had been expressly

levied or recovered in consequence of a deed directing its opera-

tion to these particular uses; for by stat. 4 and 5 Anne, c. l6\

indentures to declare the uses of fines and recoveries had and
suffered, should be good and effectual in law, and the fine and
recovery should enure to such uses, and he esteemed to be only

in trust, notwithstanding any doubts that had arisen on the

Statute of frauds, 29 Car. 2. c. 3. to the contrary.

One person could not declare the uses of a fine beyond the

extent of his own interest* Thus if two joint tenants, co-

partners, or tenants in common, concurred in levying a fine,

neither of them singly could declare the uses of more than his

share* So when a tenant for life and a remainder-man in fee

joined in a fine, a declaration of use by one of them would not

supply the want of a similar declaration by the other
;
Doug.

24 ; and the estate of which no uses had been declared re-

sulted to its owner.

The wife alone could not declare the uses of her fine,

2 Co. 5?- Neither could the husband against her consent,

appearing by deed, or by any act in pais ; but they might
jointly declare the uses.

If a feme covert alone declared the uses of a fine intended
to be levied by husband and wife of her land, and the husband
alone declared other uses ; it was held that both declarations of
uses were void, and the use should follow the ownership of the

lands ; but in another case it was determined that the uses de-

clared by the wife were void ; and the uses declared by the
husband good only against himself, during the coverture. If

husband and wife levied a fine of the lands of the wife, and he
alone declared the uses, this should bind the wife if her dissent

did not appear; because otherwise it should be intended that
she did consent. 2 Rep. 56. 59. Though there was a variance
between a deed declaring uses, and the fine levied ; yet if no-
thing appeared to the contrary, such fine by construction of law*

should be to the uses declared in the deed, and which was evi-

dence thereof ; and where a fine varied from a former descrip-

tion, it has been held that a new deed made after would
declare the uses of the fine. It was not absolutely necessary
to insert the word use in the declaration of uses of fines ; for

any words which showed the intent of the parties were suffi-

cient, l Ld. Rat/m. 289, 290.

II* A fine might have been levied of every species of real

property, as of a house, or 7nessuage
t manor, castle, office, rent,

&c; and of every thing, whereof a prcecipe quod reddal lay, &e.,-

or of any thing whereof a precipe quod facial lay, as customs,
services, &e, ; or whereof a praecipe quod permittat, or praecipe

quod tencaf, might be brought- 2 Inst. 513.

So, since the stat. 32 H. 8. c. 7. (see tit. Tithes,) they might
have been levied of rectories, vicarages, tithes, pensions, obla-

tions, and all ecclesiastical inheritances made temporal. Of
a chantry. So of a seignory. Of all services ; as homage,
fealty, &c. WesL Of common of pasture. Of a corody. Of
an office, as of the custody of a forest. Ofaboilary. Of two
pools and a fishery in the water of D. Of an annuity. See
West. Symb. 6, 7 : Shcp. Toucftst. c. 2.

So also of a share in the New River water, by the descrip-

tion of so much land covered by water ; and when a fine and
recovery of such share was necessary, in regard the New River

runs through the several counties of Hertford, Middlesex, and
London, there must have been three several fines and reco-

veries. 2 P. IVws. 12S.

Where money was agreed to be laid out in lands to be settled

in tail, a fine could not be levied of the money, but a decree

of a court of equity bound it, as much as a fine alone could

have hound the land, if it had been bought and settled. 1 P.

Wnis. 130 : 2 Atk. 453 ; 3 Aik. 447 : 1 Fez. 146 ; and see 1 P.

Wms. 471- 485 : 1 Bro. C R 223.

Fines might have been levied of all things in esse, tempore

Jinis, which are inheritable; but not of things uncertain ; or of

lands held in tail by the king s letters patent ; of land re-

strained from sale by act of parliament, or of lands in right of

a man's wife, without the wife, &c, 5 Rep. 225: West. § 25.

Or of common without number. Cruise, 121.

A fine might have been levied of a rent-charge, or of a chief

rent ; and if a person who had a rent-charge levied a fine of

the land, out of which the rent-charge issued, it would bar the

rent-charge though the fine were levied of the land, and not

of the rent-charge. Cruise, c. 7- and the authorities there

cited.

A fine might have been levied of an undivided moiety, or

fourth part of a manor, as well as of the whole. 3 Rep. 88.

But where a fine was levied of a manor, nothing but a real

manor would pass, and not a manor by reputation only.

Cruise, c. 7-

But a fine could not be levied of common in gross sans

nomhrc ; an annuity. Shep. Touchsl- pL 11. Or an office of

dignity.

The word tenement was not a sufficient description of any
thing whereof a fine was to be levied ; for a tenement might
consist of an advowson, a house or land of any kind; and
therefore a fine levied of a tenement was void, or at least void-

able by writ of error.

And almost any kind of contract might have been made and
expressed by fine, as by a deed, and therefore it might have
been so made that one of the parties should have the land, and
the other a rent out of it ; and that one should have it for a
time, and another for another time ; also a lease for years, or a
jointure for a wife, might have been made ; and a gift in tail,

and a remainder over, might have been limited and created
thereby. 1 Rep. 76.

As fines might have been levied of things in possession, so
they might be levied of a remainder, or reversion, or of a right
inj'uturo. 3 Rep. Q0.

III. All persons who may lawfully grant by deed, might
have levied a fine. 7 Rep. 32. A corporation-sole might have
levied a fine of land which he had in his corporate capacity

;

but bishops, deans, and chapters, parsons, Sec, were restrained
from levying of fines to bind their successors. But a fine could
not be levied by a corporation aggregate ; for it could not act
but by attorney, and it could not make conusance by attorney.
All persons that may be grantees, or that may take by contract,
might have 'taken by fine ; though in cases of infants, feme
coverts, persons attainted, aliens, &c., who, it is said, might
have taken by fine, before the ingrossing of the fine, there
went a writ to the justices of C. B. quod permittant Jtnem
levari Lit. 6'fjO. Tenant in fee-simple, fee-tail general, or
special, tenant in remainder or reversion, might have levied
a fine of their estates ; so might have a tenant for life, to hold
to the cognisee for life of tenant for life ; but a person who was
tenant, or had an interest only for years, could not levy a fine
of his term to another. 3 Rep. 77 : 5 Rep. 124.

It was not necessary to be in possession of the freehold In
order to levy a fine ; but if any one entitled to the inheritance,
or to a remainder in tail, levied a fine, it barred his issue, and
all heirs who derived their title through him. Hob. 333

3z2
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A fine by a man non compos, though it ought not to have

been levied, bound for ever when it was levied. So a fine by

a man attainted for treason, or felony, bound all but the king,

or the lord of the fee. West, Symb. $* a. See 2 Wils. 220.

So a fine by an infant, or feme covert without her husband,

bound till it was avoided* Vide Coin. Dig. tit. Baron and Feme,

(E 1.) Enfant, (B. 2.)—See 2 Black Rep. 1205. a fine ac-

knowledged de bene esse by a feme covert, whose husband was

abroad, before the lord chief justice then in court.

Where the estate of a married woman had been regularly

sold, with the consent of her husband, the conveyance executed

by him, and the purchase money paid, the Court of C. P.

allowed the wife to levy a fine, although her husband had in

the interim become non compos. New Rep. C. P. 312.

But the court refused to interfere to authenticate a fine

levied bv a married woman in the absence of her husband,

though he had become a bankrupt, and omitted to surrender

|j
; nisclf, and was gone beyond the seas. 1 IV. P. Taunton, 31

.

A fine of the husband alone of the lands of the wife might

have been avoided by her or her heirs ; but if she joined with

him it bound her and them. If a married woman alone with-

out her husband levied a fine, the husband might avoid it by

entrv ; but if he did not, it was good to bar her and her heirs,

except she was an infant at the time of the fine levied.

12 Rep. 122.

In 1 Inst. 121. a. arguments are brought to prove (appa-

rently with great force and justice) that the common notion

that a fine bound femes covert merely by reason of the secret

examination of the wife by the judges, was incorrect. If the

secret examination by itself had been so operative, the law

would have provided the means of effectually adding that form

to ordinary conveyances, and so have made them conclusive to

femes covert equally with a fine. But it was clearly other-

wise ; and except in the case of conveyance by custom, there

must have been a suit depending for the freehold, and inherit*

ance; or the examination, being extra-judicial, was ineffectual.

This mode of binding femes covert by the judgment of the

court in a real action, appears to have arisen from admitting

them and their husbands jointly to defend actions brought

against the feme for her estate, the adverse judgment on which

was final against the feme. When the transition was made to

the case of"friendly suits, the form of secret examination was

introduced to avoid any undue influence of the husband. Sec

this Diet. tit. Baron and Feme, VIII,

Lands assured for dower, or term of life, or in tail, to any

woman by means of her husband, or his ancestors, could not be

conveyed away from her by fine, &c. without her act ; but if a

woman and her husband le'vled a fine of her jointure, she was

barred of the same ;
though if the jointure was made after

coverture, when the wife had an election to have her jointure

or dower on the husband's death, it is said this was no bar of

her dower in the residue of the land of the husband. Dyer, 358 :

Leon. 185. See tits. Dower, Jointure.

If a widow having an estate in dower accepted by a fine,

and by the same fine rendered back dip land for 100 years, &c.

;

this was a forfeiture of her estate within the stat. 11 H. 7.

c. 20. See ante, L
If tenant for life granted a greater estate by fine than for

his own life, it was a forfeiture ; and if there were tenant for

life, and remainderfor life, and the tenant for life levied a fine

to him m remainder and hii> heirs, both their estates were for-

feited ; the tenant for life by levying the fine, and the re-

mainder-man for life by accepting it. 2 Lev. 209. Though

if such a tenant for life levied a fine stir grant et release to the

cognisee for the life of tenant for life ; or by a fine granted a

rent out of the land for a longer time, the fine was good, and

there was no forfeiture of the estate of tenant for life ; so like-

wise if a fine were levied of lands by tenant for life to a

stranger, who thereby acknowledged all his right to be in the

tenant for life, and released to him and his heirs. 27 Ed, 1,1:

44 Ed. 3. 36.

If an infant levied a fine which was no more than his own
agreement recorded as the judgment of the court, he might
have reversed it by writ of error ; this must have been brought
during his minority, that the Court of B. R. might by inspec-

tion determine the age of the infant ; but the judges might in

such cases have informed themselves by witnesses, church-

books, &c. 2 New Abr. 526: Co. Lit 380. hi Moor, 76:
2 Rot, Ah. 35: Bro. tit. Error: Bro. tit Fines, 74. 79:
2 InsU 482: 2 Bulst, 320: 12 Co. 122* See this Diet. tit.

Infant.

With regard to idiots and lunatics, neither they nor their

heirs could vacate any act of the former done in a court of

record; and therefore if a person mm compos acknowledged a

fine, it was good against him and his heirs; for though the

judge ought not to have admitted of a fine from a man

under that disability, yet when it was once received, it could

not be reversed, because the record and judgment of the court,

being the highest evidence in the law, presumed the conusor,

at that time, capable of contracting ; and therefore the credit

of it was not to be contested, nor the record avoided by any

averment against the truth of it. 4 Co. 124: 12 Co. 124:

2 List. 483 : Bro. tit. Fines, 75 : Co. Lit. 247, See this

Diet. tits. Iditos and Lunatics.

Thus stood the common law on this point ; but as the Court

of Chancery had in many instances compelled persons who had

obtained estates under a fine in a fraudulent manner to recon-

vey them to those who were really entitled thereto ; so that

court interposed its authority in i:an;> of this kind, and would

not suffer the declaration of uses of a fine levied by an idiot to

bar his heirs ; as no species of fraud could be more evident,

than that of obtaining a conveyance from a person of this de-

Bcription, 2 Vern. til 8 : 2 AtL 281 : and see post, VL and

tit. Recovery.

The persons disqualified in point of estate from levying a

fine were, first, persons having chattel interests (3 Co, 77*),

as tenants for years; tenants for uncertain interests, as till

debts are paid ; tenants by statute merchant, statute staple,

elegit, and at will : secondly, copyholders. The fines of all these

persons, however, were good as against themselves by way bf

estoppel, not operating as a conveyance, but an extinguish-

ment, of their estates*

All persons who might be grantees in a deed might have

been con usees in a fine.

The king, although he could not have levied a fine, by rea-

son that no writ of covenant could be brought against him,

might have been a conusee. So also infants, feme coverts, per-

sons attainted {West. Symb. 815.), and a corporation sole,

or aggregate.

I V. Fin en were ordained to he levied in the Court of Common

Pkas at Westminster, on account of the solemnity thereof, by

the 18 Ed. I. st. 4. and 27 Ed. 1. st. I.e. I. before which sta-

tutes they were sometimes lev ied in the Exchequer in the

Countv Courts, Courts Baron, &c. They might have been ac-

knowledged before the lord chief justice of the Common

Pleas, as well in, as out of court, and two of the justices ot the

same court had power to take them in open court ;
also jus-

tices of assize might have done it by the general words of their

patent or commission ; but they did not usually certify them

without a special writ of dedimus potcstatcm. 2 Inst. 5U.

Ihjer, im The chief justice of C. P. might, by the prcroga^

tive of his place, have taken cognisance of fines m any place

out of the court, and certified the same without any writ o

dedimus potcstatcm. But the chief justice of England couai

not, or any other of the justices, except the duet justice oi

C- P., who" had this special authority by custom and not by any

statute. 9 Co. Read.

Fines were taken by commissioners in the country, empov-

cred by dedimus pokstatem : the writ of dedimus surmised tuai

the parties who were to acknowledge the fine were not able to

travel to Westminster for the doiug thereof: these eommi*
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Hons, general and special, issued out of the Chancery* By the

common law all fines were levied in court ; but the stat. of

Carlisle, 15 Ed. 2. allowed the dedimus pot estatem to commis-

sioners, who might be punished for abuses, and the lines taken

before them set aside ; and it is said an information might

have been brought by him in reversion against commissioners,

who took the caption of a fine, where a married woman, &c.

was an infant. 3 Lev, 36.

Fines were to be levied in the city of Chester, by stat.

43 Eliz. c. 15* In the county palatine of Chester, by stat.

2 and 3 Ed. 6. c. 28. In the county palatine of Lancaster, stat.

3? //. 8. c. 19- In that of Durham, by stat. 5 Eliz. c. 27-

And in the courts of great sessions in Wales, by stat. 34 and 35

H. 8 c.26. § 40,

A fine levied in the C. P. of lands in a county palatine, or

(previous to the abolition of the courts of great sessions) in

Wales, was absolutely void.

The tenure of a?icient demesne being a species of privileged

viUenage, the tenants thereof jo uld not sue or be sued for their

lands in the king's coo i ts of common law, but had the privi-

lege of having justice administered to them in the court of the

manor by petti tvrit of droit clone directed to the bail ills of the

king's manors or to the lord of the manor whereof the lands

were held. In consequence of this principle no fine could,
properly speaking, lie levied by a tenant in ancient demesne in

the Court of Common Pleas; and as such tenants were
allowed to commence actions in the court of the manor, they
were also permitted to compound their suits ; by which means
fines were levied of lands held in ancient demesne upon little

writs of right close in the court of the manor.
Where, however, a fine was levied in the Court of C, P. of

lands in ancient demesne, it was not void, but only voidable,

the lord having a right to reverse it by bringing a writ of
diseeit to restore the lands to his jurisdiction. See now 3 and 4
W. 4-. e. 74. § 4 : post, VI I. And see also § 5. of the same act,

whereby tines and recoveries are declared valid, though levied
or suffered in courts not having jurisdiction extending over the
lands therein comprised. Post, VII.

V. If a man purchased lands of another in fee, and after
finding his title to be bad, and that a stranger had right to the
land, levied a fine thereof with intent to bar him ; and he suffered
five years to pass without claim, &c., he was barred of his right
for ever. 3 Rep. DocL $ Stud. 83, 155.

Fanes covert had five years after the death of their hus-
bands, to avoid the fine of the husband of the wife's lands

;

and also to claim their dower ; if they did not make their claim
in that time by action or entry, they were barred by statute.
Dyer, 72 : 2 Rep, 93.

An infant had five years after he came of age, although he
was in his mother's womb at the time of the fine levied.
Plowd. 359* And an infant was allowed time during his mino-
rity, to reverse his own fine and prevent the bar, which if not
reversed during that time was good. Aff. pL 53.

Strangers out of the realm at the time of the fines levied
had five years after their return to prevent the bar; and so if
they were in England when the fine was levied, and within
five years were sent in the king's service by his commandment.
Phtvd. 366. A person in Scotland or Ireland was out of the
realm. 4 H. 7. c. 24.

Five years were given after a remainder fell ; and five years
after the forfeiture of tenant for life. Plowd. 374, See stat.

4 //. 7, c. 24.

When once the five years allowed to malte an entry for the
purpose of avoiding a fine began, the time continued to run,
notwithstanding any subsequent disability. 4 T, R. 300.
306. n.

A future interest of another person could not be barred by
tine and non-claim until five years after it happened ,* as in ease
of a remainder or reversion. 2 Rep. <)3 : Rat/in. 15].
1 he stat. 4 H. 7. c. 24. contained a saving for reversionary

and future rights if claim were made within five years after

title accrued. The Court of C. P, determined, 1. That he
who would take the benefit of this saving must be other than a

party or privy to the fine. 2. That the right must first have

come to him. 3, That it must so first have come after the fine

and proclamations; and 4, It must first have come by matter

existing before the fine. 1 W. P. Taunton, 57 8.

No fine barred any estate in possession or reversion, which
was 7tot devested, or put lo a right* 9 1 06. He that at

the time of a fine levied had not any title to enter should not

be immediately barred by the fine ; but this was in case of an
interest not turned to a right where a man was not bound to

claim ; and not in the case of a tenant in tail, barring his issue.

See stat, 32 H, 8. c. 36.

The bar to the heirs in tail depended on the 4 H. 7- and

32 II. 8. That the heirs in tail might be barred, it was neces-

sary only, that a fine should be levied by an ancestor, and duly

proclaimed. The fine was effectual whether the person by

whom it was levied had a vested estate in possession, reversion,

or remainder (Co. Lit. 372.); a contingent interest (10 Co.

50. a.) ; or only a title of entry or of action (3 Co. 88, Q0. a t

Jenk. Cent. 275.) ; and the fine of a person within the line of

the entail would have barred his own issue, even though it was
levied before the entail descended on him (Hob. 285 : Jenk.

Cent. 275.); or after alienation; 3 Co. Q0. a : 1 Prest. on
Convey. 307.

Non-claim on the fine of a trustee would not bar the title of
the cestui que trust (Gil6. Ch. 6*2.); neither would non-claim
on the fine of a mortgagor ( 1 Fern. 2 32 : 2 Fern. 1 80.), or

mortgagee (1 Pent. 132 : 2 Fes. 482.), bar the other of them.
But if a cestui que trust entered and claimed to hold adversely,

as against his trustee, and made a feoffment and then levied a
fine, the fine with non-claim would have been a bar at law to

the estate of the trustee.

A rent charge, or other collateral interest, or easement, or
right to sue execution under a judgment, could not be barred by
non-claim on a line. 5 Rep. 124. a : S/iep. T. 22. Neither
could an intercsse termini while it remained such (Cro. Jac.
60 : 5 Co. 124.) ; in other words, till it gave a present right of
entry ; nor a condition till it operated by giving a right of
entry (Plowd, Com. 373.) ; nor a power, or rather an authority
given to executors to sell (Mo, 605 : 1 Atk. 474.) be barred
by non-claim on a fine, since in all these instances there was not
any adverse possession. Prest. on Convey. 231.

Lessees who pretended title to the inheritance of the lands,

could not by fine bar the inheritance. 3 Rep. 77, But if a
lease was made for years, and the lessor before entry of the
lessee levied a fine with proclamations, and the lessee did not
make his claim within five years, he was barred ; for though
he could not levy a fine, yet he was barred by a fine levied by
the tenant of the land, &c. 5 Rep. 124.

As deans, bishops, parsons, &c. were prohibited by statute to
levy fines, and might not have a writ of right, they were not
barred by five years' non-claim, and their non-claim would not
prejudice their successors. Plowd. 238. 275.

A. seised in fee of lands died, leaving B. his heir, a feme
covert. Upon his death a stranger made a tortious entry on
the lands, continued in possession, and levied a fine sur conuzance
de droit come ceo with proclamations ; B. afterwards died under
coverture, no entry having been made on her behalf to avoid
the fine, leaving C. her heir, of the age of twenty-ono, of sound
mind, out of prison, and within the realm. The fine was a bar
of the right of C, unless he made his claim within five years
after the death of B. 2 II. BlacksL 584.
Where husband and wife granted to trustees an estate, of

which the wife's father was seised in fee- simple, and afterwards
in the life of the father they levied a fine of the lands to the
use of the settlement, and the father afterwards died leaving
the wife one of the co- heiresses ; the Court of K, B. on a case
out of Chancery, held, that the wife's moiety of the estate be-
came subject to the uses of that settlement by reason of the
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fine, as an estoppel against the husband and wife, and all per- I

sons claiming title under them. .) B. <!y A, 2 -tel.

By the 4 and 5 Anne, c. 16. there must have been an actual

entry to an action commenced therein within a year, and pro-

secuted with effect, to prevent a tine levied by proclamation

operating as a bar by non-claim. The delivery of a declaration

in ejectment did not amount to an entry sufficient for this pur-

pose, even though the defendant appeared to it, and confessed

lease, entry, and ouster; for there must have been an actual

entry made animo clamandi; whereas in ejectment there is only

a fictitious or supposed entry for the purpose of making a

demesne. Harrington v. Varhhurst, Bro. P. C: 2 Stra. 1086.

See 1 Vent. $ Burr. 1897: Doug. 433, 435. But no

entry was necessarv where the fine was levied without proclama-

tions ; for the stat 4 U. 1. c. 24. did not extend to such a fine,

and it might be avoided at any time within twenty years.

2 Wifa 45- The entry, when necessary, must have been made

by the person who had a right to the lands, or by some one

appointed by him. 1 Inst* 258. a.

VI. Fines may be reversed for error, so as the writ of

error be brought' in twenty years, &c., and not afterwards

by stat 10 and 11 IV. 3. c. 14. Which twenty years are to

be computed from the time of the fine levied, and not from the

time the title accrued. 2 Slra. 1257- See tit Recovery and

stat. 23 Eliz. c, 3. there stated.

No person can bring a writ of error to reverse a fine, or any

judgment that is not entitled to the land of which the fine

was levied ; for the courts of law will not turn out the present

tenant, unless the demandant can mate out a clear title, pos-

session always carrying with it the presumption of a good title

till the right owner appears ; besides, where the plaintiff in the

writ of error cannot make out a title, he can receive no damage

by the fine, which the writ of error always supposes to be

done, though it should be erroneous; and therefore it is no

less than trifling with the courts of justice, to seek relief when

lie cannot make it appear that he has received any injury.

1 Rot. Ah. 747: Dyer, 90 : 3 Lev. 36.

But if there be several parties to an erroneous fine, they shall

all join with the party that is to enjoy the land, though they

themselves cannot have any thing. 1 Bel* Ah. 747 : Dyer, 89-

Nothing can be assigned for error that contradicts the re-

cord: for the records of the courts of justice, being things of

the greatest credit, cannot be questioned but by matters of

equal notoriety with themselves : wherefore, though the matter

assigned for error should be proved by witnesses of the best

credit, yet the judges would not admit it 1 Rol Ah. 75?.

If there be error in proclamations it shall be taken as a good

fine at common law. 3 Rep, 86. A fine may stand though

the proclamations according to the statute are irregular, fox

fines are matters of record, and remain in substance and form

as they were before. Plowd. 265.

Hence it is, that in a writ of error to reverse a fine, the

plaintiff cannot assign that the conusor died before the teste of

the dedunus potestalem, because that contradicts the record of

the conusance taken by the commissioners, which evidently

shows, that the conusor was then alive, because they took his

conusance after they were armed with the commission and

the dedimus issued. Dyer, 89. h\ 1 Rol. Ah. 757: Cro.

Eliz. 469-

But the plaintiff in error may say, that after the conusance

taken, and before the certificate thereof returned, the conusor

died ; because this is consistent with the record. 1 Rol Ah.

757.

By the chirograph of a fine the caption appeared to be on

the 23rd December, whereas in fact the fine was not acknow-

ledged till the 2nd of March following, and this was offered

to be proved. But the court refused to admit the evidence,

being of opinion, that no proof of the time of acknowledging a

fine ought to be admitted contrary to, or against the chiro-

graph thereof: and that the record which is the chirograph of

a fine cannot be falsified till it is vacated or reversed. Say
and Selc, Ld. v. Lloyd, 1 Salk. 341 : 13 Mod. 40: Bro. P. l\

If there is any difference between the record of the fine,

which remains in the possession of the chirographer, deemed
the principals recordum, and the record which remains with

the custos brevium, the latter shall be amended, and made accord-

ing to the former. 3 Leon. 183.

Fines are not reversible for rasure, interlineation, mis-en trv,

&c, or any want of form; but it is otherwise if of substance.

Slat- %3 Eliz. c. 3. A fine shall not he reversed for small

variance which will not hurt it ; nor is there occasion for a

precise form in a render upon a fine, because it is only an

amicable assurance upon record. 5 Rep. 38. If a fine be

levied of lands in a wrong parish, though the parish in which

they lie be not named, it will be a good fine, and not erro-

neous, being an amicable assurance : and a fine of a close may

be levied by a lieu conns in a town, without mentioning the

town, vill, &c. Godh. 440: Cro. Jac. 574: 2 Mod. 47. If

there be want of an original, or no writs of covenant for lands

in every county ; or if there is any notorious error, in the suing

out a fine, or any fraud or deceit, &c, writ of error may be

had to make void the fine. Co. Lit. 9- Cro. Eliz. 4(>9. So if

either of the parties dies before finished, &c. And if the cog*

nisor of a fine die before the return of the writ of covenant

(though after the caption of the fine) it is said it may be

reversed. 3 SalL 168.

If the king's silver was not entered before the conusor's death,

the fine may be reversed for error. 3 Mod. 140. But in

2 Ld. Raym. 850, it is said, if a fine be acknowledged

before commissioners in the country in the long vacation, and

before the next term the conusor dies; though no writ of cove-

nant was sued, nor king's silver entered; yet the Common

Pleas will permit the conusee to enter the fine, as of Trinity

Term preceding. See further, Vin. Abr. Fine, F. h. 6". In the

case of Watts v. Birkett, however, where the conusor died

before the return of the writ of covenant, the fme was set

aside after it had been completed, because the post fine, ot

king's silver, due at the return of the writ of covenant, and

not before, became due and was paid after the death of the

conusor. 1 Wils. purl U p* 115*

A fine proceeded as far as the allocation in Trinity Term

1 807, and the king's silver was compounded for : the clerk of the

silver absconded, taking the money with him. All the parties,

as well as the solicitor, supposed that the fine had passed, and

were not aware of the contrary till Michaelmas Term 1827.

Upon affidavit of these facts, and that all the parties interested

were consenting, the court permitted the fine to pass upon

pavment of the kings silver, () Ring. 275.

If the cognisor of a fine had nothing in the land passed, at

the time of the fine levied, the fine may he avoided : but where

the cognisor or cognisee was seised of an estate of freehold,

whether by right or by wrong, the fine will be a good fine

in point of estate. 41 Ed. 3. c. 14: 22 H. 6'. c. 43.

But though a fine may be set aside, by pleading that neither

of the parties had any thing in the estate, at the time of levy-

ing the fine; yet those that are privy to the person that levied

the fine, are estopped to plead this plea, 8 Rep. 88. In

pleading a fine or recovery to uses, the deed need not be set

forth ; but the pleader is'to say, that the fine, &c, was levied

to such uses, and produce the deeds in evidence to prove the

uses. 8 W. 3.B.R.
Fines may be avoided where they are obtained by fraud,

covin, or deceit, though there be no error in the processj

and that may be done either by writ of disceit or averment

setting forth the fraud or covin. Cro. Eliz. 471-

If a fine be levied to secret uses to deceive a purchaser, una

the conusee pleads the fine in bar, the purchaser may aver tue

fraud in avoidance of the fine, by 27 Eliz. cap.*.; anV^
averment is not contrary to the record, because it admitsw
fine, but sets it aside for the covin and fraud in obtaining «•

3 Co. 8. a: Plowd, 49.
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So if a fine be levied upon an usurious contract, it may be

avoided by averment, because such fine being levied for ends

the law has prohibited, the law will not encourage any evasion

of the act, nor sutler such usurious contracts to be sup-

ported by the solemn acts of the courts of justice against the

intention of the act- 3 Co, SO.

A fraudulent obtaining of a fine, or irregularity therein,

cannot be relieved against in Chancery; but the relief must
be sought in the court where the fine was levied, though the

officers may be examined and punished, if they did it crimi-

naiiter. And where one was personated on levying a fine,

it was not set aside in equity, hut a reconveyance ordered of

the land. Prec. CL 150, 151. For though the Court of

Chancery does not set aside a fine so fraudulently obtained,

nor send the party aggrieved to the Court of C. P. to get it

reversed, yet it considers all those who have taken an estate

by such a fine, with notice of the fraud, as trustees for the
persons who have been defrauded, and decrees a reconveyance
of the lands ; on the general ground of laying hold of the
ill conscience of the parties to make them do that which is

necessary for restoring matters to their situation. 1 Cruise,
314. See Tatk \0l : 1 Eq. Abr. 259 : 1 Fez. 289 i 2 Vcnu
307.

In some cases the court will vacate a fine upon motion, to
prevent the parties the trouble and expence of a writ of error.

3 Lev. 36: 2 Wit*, U& In Hubert's cave (Cro. Eliz. 521),
where one levied a fine in the name of another, not privy nor
consenting thereto, the fine was declared void by a meat on
the roll; and the Lord Keeper in that case said he had always
noted this difference— If one of my name levy a fine of my
land, I may well confess and avoid the fine by showing the
especial matter, for that stands well with the fine. But if a
stranger who is not of my name levies a fine of my land in my
name, I shall not be received to aver, that I did' not levy the
fine, but another in my name ; for that is merely contrary to
the record

; and so it is of all recognizances and other matters
of record

; but I conceive when the fraud appears to the court,
as here, they may well enter a vacat on the roll, and so make
it no fine: although the party cannot avoid it by averment
during the time that it remains as a record. If a fine be levied
by a person who got possession under a forged deed, equity
will decree against the fine, 2 Atk. 380.
A fine wholly or partially reversed before the passing of

the 3 and 4 W* 4, c. 74. is not rendered valid under the 7th
section of the act. See § 12. ;x>.t/, VII.

^
Of amending

i
fines.—A record of a fine may be amended

(if the kings silver is paid), for misprision 'of the clerk.
5 Rep. 43,

The concord of a fine being lost before it passed the custos
brevium office, the court suffered a new concord and acknow-
ledgment to be prepared, and the fine to be perfected. 4 IV. P.
Taunton, 193.

The day upon which an acknowledgment was taken being
left blank, was permitted to be supplied by affidavit. 4 W. P.
Taunton, 5HQ.

In a fine where the original writ is insensible, the court will
permit it to he amended. 4 IV. P ¥ Taunton, 644.

Fines or recoveries shall not be amended on the last day of
the term. Reg. Gen. 5 IV. P. Taunton, 586. Nor will the
court on that day receive motions either for amending or
passing fines or recoveries. 6 W. P. Taunton, 632. 652. Nor
can any motion be made at the bar on the last day of any
term touching the amendment of any fine or recovery, or any
of the proceedings therein. 2 B. $ B. 122.
The court cannot amend a deed to lead the uses. 6 W. P.

Taunton, 145. The court are not induced to amend fines by
the difficulties raised by purchasers. Ibid. 162. A fine cannot
be amended without an affidavit connecting the fine with the
deed produced to warrant the amendment. Ibid. 432. Fine
amended by a certified copy of the memorial of a lost deed
registered. 7 W. I\ Taunton, 7D-

As to the cases in which a fine is now valid without amend-
ment, see 3 and 4 W* 4. e. 74. § 7. post, VII.

VII. The provisions of the 3 and'4 W. 4, c. 74. relating to

fries.—By § 2. after the 31st Dec, 1833, no fine shall be levied

or common recovery suffered of lands of any tenure, except
where parties intending to levy a fine or suffer a common
recovery, shall, before that day, have sued out a writ of dedi-

mus, or any other writ, in the regular proceedings of such fine

or recovery.

§ 3. In case any person shall, after the 31st Dec. 1833, be
liable to levy a fine or suffer a common recovery of lands of
any tenure, or to procure some other person to levy a fine or

suffer a common recovery of lands of any tenure, under a cove-

nant or agreement already or hereafter to be entered into,

before the 1st January, 1834; then, if all the purposes

intended to be effected by such fine or recovery can be effected

by a disposition under this act, the person so liable shall^

after the 31st December, 1833, be subject and liable under
such covenant or agreement to make or to procure to be made
such a disposition under this act as will effect all the purposes
intended to be effected by such fine or recovery ; but if some
only of the purposes intended to be effected by such fine or
recovery can be effected by a disposition under this act, then
the person so liable as aforesaid shall, after the 31st Dec.
1833, be subject and liable under such covenant or agreement
to make or procure to be made such a disposition under this

act as will effect such of the purposes intended to be effected

by such fine or recovery as can be effected by a disposition

under this act ; and in those cases where the purposes intended
to be effected by such fine or recovery, or any of them, cannot
be effected by any disposition under this act, then the person so
liable as aforesaid, shall, after the 31st Dec. 1 833, be liable
under such covenant or agreement to execute or procure to
be executed some deed whereby the person intended to levy
such fine or suffer such recovery shall declare his desire that
such deed shall have the same operation and effect as such fine
or recovery would have had if the same had been actually
levied or suffered; and the deed by which such declaration
shall be made shall, if none of the purposes intended to be
effected by such fine or recovery can be effected by a disposi-
tion under this act, have the same opeiation and effect in every
respect as such fine or recovery would have had if the same
had been actually levied or suffered; but if some only of the
purposes intended to be effected by such fine or recovery can
be effected by a disposition under this act, then the deed by
which such declaration shall be made, shall, so far as the pur-
poses intended to be effected by such fine or recovery cannot be
effected by a disposition under this art, have the same opera-
tion and effect in every respect as such fine or recovery would
have had if the same had been actually levied or suffered.

5 4. No fine already levied in a superior court of lands of
the tenure of ancient demesne which hath not been reversed,
and no fine hereafter to be levied of lands of that tenure, shall,
upon a writ of deceit already brought by the lord of the manor
of which the lands were parcel, the proceedings in which are
now pending, or upon a writ of deceit which at any time after
the passing of this act may be brought by the lord of the said
manor, be reversed as to any person except the lord of the said
manor; and every such fine so reversed as to the lord of the
said manor shall remain as good and valid against the conusors
thereof, and all persons claiming under them ; and no common
recovery already suffered in a superior court of lands of the
tenure of ancient demesne which hath not been reversed, and
no common recovery hereafter to be suffered of lands of that
tenure, shall, upon a writ of deceit already brought by the
lord of the manor of which the lands were parcel, the' pro-
ceedings in which are now pending, or upon a writ of deceit
which at any time after the passing of this act may be brought
by the lord of the said manor, be reversed as to any person
except the lord of the said manor ; and every such recovery so
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reversed as to the lord of the said manor shall remain as good

and valid against and as binding upon the vouchees therein,

and all persons claiming under thern.

§ 5. If at any time before or after the passing of this act a

fine or common recovery shall have been or shall be levied or

suffered in a superior court of lands of the tenure of ancient

demesne, and subsequently a fine or common recovery shall

have been or shall be levied or so fie red of the same lands in the

court of the lord of the manor ol which the lands had been

previously parcel, and the fine or common recovery levied or

suffered in such superior court shall not have been reversed

previously to the levying of the line or the suffering of the

common recovery in the lord s court, then the fine or common

recovery levied or suffered in the: lord's court shall, notwith-

standing the alteration or change of the tenure by the fine or

common recovery levied or siilfc-red in the superior court, be as

good, valid, and" binding, as the same would have been if the

tenure had not been altered or changed ; and in every other

case where any fine or common recovery shall at any time

before the passing of this act have been levied or suffered in a

court whose jurisdiction does not extend to the lands of which

such fine or recovery shall have been levied or suffered, such

fine or recovery shall not be invalid in consequence of its

having been levied or suffered in such court, and such court

shall be deemed a court of sufficient jurisdiction for all the

purposes of such fine or recovery; and in every other case

where persons shall have assumed to hold courts in which fines

or common recoveries have been levied or suffered, and such

courts shall be unlawful or held without due authority, the

fines or common recoveries which at any time before the passing

of this act may have been levied or suffered in such unlawful

or unauthorised courts, shall not be invalid in consequence of

their having been levied or suffered therein, and such courts

shall be deemed courts of sufficient jurisdiction for all the pur-

poses of such fines or recoveries.

§ §i In every case in which at any time, either before or after

the passing of this act, the tenure or ancient demesne has been

or shall be suspended or destroyed by the levying of a fine, or

the suffering of a common recovery of lands of that tenure in a

superior court, and the lord of the manor of which the lands

at the time of levying such fine or suffering such recovery

were parcel, shall not reverse the same before the 1st Jam,

1834, and shall not by any law in force on the first day of this

session of parliament be barred of his right to reverse the

same, such lands, provided within the last twenty years imme-

diately preceding the 1st Jan., 1834, the rights of the lord of

the manor of which they shall have beer parcel shall in any

manner have been acknowledged or recognized as to the same

lands, shall, from that day, again become parcel of the said

manor, and be subject to the same heriots, rents, and services,

as they would have been subject to if such fine or recovery

had not been levied or suffered ; and no writ of deceit for the

reversal of any fine or common recovery shall be brought after

the 31st Dec, 1833.

It has already been observed {mile, IV.), that fines levied in

the C. P. at Westminster of lands in ancient demesne (and

recoveries stood on the same footing), were only voidable, and

not void. The effect of a fine or recovery so levied or suffered

was to render lands frank fee till the lord, by bringing a writ

of deceit, reversed the fine or recovery, and restored them to

their ancient tenure. By such reversal the fine or recovery

became wholly void; although justice required that it should

remain good against all parties except the lord* Frequently,

also, after the lands had been converted into frank fee by levy-

ing a fine or suffering a recovery in the superior court, the

owner not being aware of the change thus effected in the

tenure, levied a fine or suffered a recovery in the lord's court,

which, according to the latter opinion, was void, on the ground

of its having been cora?n won judice. See further, 1 Real

Properly Report, 28, 2&
The inconveniences arising from this state of the law have been

remedied by the three last sections. 1st By declaring a fine

or recovery so levied or suffered, is good against all other parties,

notwithstanding its reversal by the lord. 2ndly. By ren-

dering valid all fines or recoveries in the lord's court, although

the tenure of the lands has been changed* 3rdly. By restoring

the tenure of ancient demesne where it has been suspended or

destroyed by line or recovery in a superior court, in case the

rights of the lord have been recognized within twenty years.

§ 7, If it shall be apparent, from the deed declaring the uses

of any fine already levied or hereafter to be levied, that there

is in the indentures, record, or any of the proceedings of such

fine anv error in the name of the conusor or conusee of such

fine, or any misdescription or omission of lands intended to

have been passed by such fine, then and in every such case

the fine, without any amendment of the indentures, record, or

proceedings in which such error, misdescription, or omission,

shall have occurred, shall be as good and valid as the same

would have been, and shall be held to have passed all the lands

intended to have been passed thereby, in the same manner as

it would have done if there had been no such error, misde-

scription, or omission.

§ o. Provided ** that nothing in this act contained shall lessen

or take away the jurisdiction of any court to amend any fine or

common recovery, or any proceeding therein, in cases not pro-

vided for by this act/'

£ 12. ££ Where any fine or common recovery shall before the

passing of this act have been wholly reversed, such fine or

recovery shall not be rendered valid by this act ; and where any

fine or common recovery shall before the passing of this act have

been reversed as to some only ofthe parties thereto, or as to some

only of the lands therein comprised, such fine or recovery shall

not be rendered valid by this act so far as the same shall have

been reversed : and where any person who would have been

barred by any fine or common recovery if valid shall before the

passing of this act have had any dealings with the lands com-

prised in such fine or recovery on the faith of the same being

invalid, such fine or recovery shall not be rendered valid by

this act ; and this act shall not render valid any fine or com-

mon recovery as to lands of which any person shall at the time

of the passing of this act be in possession in respect of any

estate which the fine or common recovery, if valid, would have

barred, nor any fine of common recovery which, before the

passing of this act, any court of competent jurisdiction shall

have refused to amend: nor shall this act prejudice or affect

any proceedings at law or in equity, pending at the time of

the passing of this act, in which the validity of such fine or

recovery shall be in question between the party claiming under

such fine or recovery, and the party claiming adversely thereto;

and such fine or recovery, if the result of such proceedings shall

be to invalidate the same, shall not be rendered valid by this

act ; and if such proceedings shall abate or become defective in

consequence of the death of the party claiming under or ad-

versely to such fine or recovery, any person who but for this

act would have a right of action or suit by reason of the in-

validity of such line or recovery shall retain such right, so that

he commence proceedings within six calendar months after the

death of such party*"

§ 13, After the 3 1st December, 1833, the records ot an

fines and common recoveries in the Common Pleas at West-

minster, and all the proceedings thereof, shall be deposits

in such place, and kept by such persons, as the said court

shall from time to time direct ; and the records of all nnft

and common recoveries in his Majesty's Court of Common

Pleas at Lancaster, and all the proceedings thereof, snai

he deposited in such places and kept by such persons as u»

Majesty's justices of assise for the county palatine ot Lan-

caster for the time being shall direct j and the records ot aU

fines and common recoveries levied and suffered in he toun

of Pleas of the county palatine at Durham, and aUt fie pru-

ceedings thereof, shall be deposited in such places and Kept 07

such persons as the said Court of Pleas shall from time to tune



F I N FINES, I

direct ; and in the meantime the said records and proceedings

shall remain respectively where they are now deposited, and be

kept by the respective persons who would have continued

entitled to the custody thereof if this act had not been passed;

and while the said records and proceedings shall he kept by

such persons, searches may he made and extracts and copies

obtained as theretofore, and on paying the accustomed fees

;

and when any of the records and proceedings shall, by the

order of the court or justices having the control over the same,

be kept by any other person, then searches may be made and

extracts or copies obtained at such times and on paying such

fees as shall from time to time be ordered by the court or

justices having the control over the same; and the extracts or

copies so obtained shall be as available in evidence as if ob-

tained from the person whose duty it would have been to

have made and delivered out the same if this act had not been

passed.

For the provisions of the act relating solely to recoveries, see

tit. Recovery ; for those applicable to estates tail, see tit. Tall;

for those concerning alienations by married women, see that

title and Feme Covert.

Fine adullanko levato de Tknemento quod fuit de
antiquo Dominico. A writ directed to the justices of C* B.

for disannulling a fine levied of lands in ancient demesne3 to the

prejudice of the lord, Reg. Orzg. 15, See tit. Fine*

FINES for Alienations, were fines paid to the Icing by
his tenants in chief, for licence to alien their lands according

to the stat. I Ed. 3. c. 12, But these are taken away by the

stat. 12 Car. 2. c. 24* abolishing all tenures but fee and com-
mon socage.

The premiums given on renewal of leases are also termed
fines; and there are fines for alienations of copyholds paid to

the lord. See tits, Lease, Copyhold.

FINES, for Offences* Fine, in this sense, is amends,
pecuniary punishment, or recompence for an offence committed
against the king and his laws, or against the lord of a manor,
In which case a man is saidJinan facerc de iransgressione cum
rege, &c. Reg. Jud.f. 25. a. Con di.

It seems that originally all punishments were corporal; but
that after the use of money, when the profits of the courts arose
from the money paid out of the civil causes, and the fines and
confiscations in criminal ones, the commutation of punishments
was allowed of, and the corporal punishment, which was only
in terrorem, changed into pecuniary, whereby they found their

own advantage.

This begat this distinction between the greater and the
lesser offences; for in the crimina majora there was at least a
fine to the king, which was levied by a capiatur ; but upon the
lessor offences there was only an amercement which was
afleered, and for which a distringas, or action of debt, lay.

2 New Abt\ 502.

The discretionary fines (and discretionary length of im- I

prisonment) which the courts of justice are enabled to impose,
may seem an exception to the general rule, that the punish-
ment of every offence is ascertained by the law. But the
general nature of the punishment is in these, as in other cases,

fixed and determinate; though the duration and quantity of
each must frequently vary, from the aggravations, or otherwise,
of the offence, the quality and condition of the parties, and
from innumerable other circumstances.

The quantum in particular of pecuniary fines neither can
nor ought to be ascertained by an invariable law* Our statute
law, therefore, has not often ascertained the quantity of fines,

nor the common law ever ; it directing certain offences to be
punished by fine in general, without specifying the certain
sum ; which is fully sufficient, when we consider that however
unlimited the power of the court may seem, it is far from being
wholly arbitrary ; but its discretion is regulated by law. For
the bill of rights, si. I W. Ac M. st. X. c. 2. has particularly

declared, that excessive fines ought not to be imposed, nor cruel
and unusual punishments inflicted ; and the same statute

VOL. [,

further declares, that all grants and promises of fines and for-

feitures of particular persons, before conviction, are illegal and
void. Now the bill of rights was only declaratory of the old

constitutional law : and accordingly we tind it expressly holden,
long before, that all such previous grants are void; since thereby,

many times, undue means, and more violent prosecution, would
be used for private lucre, than the quiet and just proceeding of
law would permit. 2 Inst. 48.

The reasonableness of fines in criminal cases has also been
usually regulated by the determination of Magna Ckarta, c. 14.

concerning amercements for misbehavour by the suitors in
matters of civil right. " Liber homo non amcrciclur pro parvo
delicto, nisi secundum modurn ipsius delicti, et pro magna delicto,

secundum magn i(ud inem delicti; salvo contencm ento suo : et mcr~
caior eodem modo, salvd mercandisd ; et viUanus eodem moda
amercietur, salvo wainagio suo" A rule that obtained even
in Henry II. 's time {Glan. I. 9. cc. 8. 11.), and means only, that

no man shall have a larger amercement imposed upon him
than his circumstances or personal estate will bear: saving to

the landholder his contenemcnt or land; to the trader his

merchandize; and to the countryman his wainage or team and
instruments of husbandry. In order to ascertain which, the
great charter also directs, that the amercement, which is always
inflicted in general terms (sit in misericordia), shall be set,

ponatur, or reduced to a certainty by the oath of good and
lawful men of the neighbourhood. Which method, of liqui-

dating the amercement of a precise sum, was usually performed
in the superior courts by the assessment or affeennent of the
coroner, a sworn officer chosen by the neighbourhood, under
the equity of the stat. West 1. c. 18; and then the judges
estreated them into the Exchequer. F. N. B. 76. But in the
court-leet and court-baron it is still performed by affeerors or
suitors sworn to afferce. that is, tax and moderate the general
amercement according to the particular circumstance of the
offence and the offender: the affeeror's oath is conceived in the
very terms of Magna Charta. Fitz. Surv. c, 11. Amercements
imposed by the superior courts on their own officers and
ministers were affeered by the judges themselves; but when
a pecuniary mulct was inflicted by them on a stranger (not
being party to any suit) it was then denominated a fine.

8 Rep. 40. And the ancient practice was, when any such fine
was imposed, to inquire by a jury quantum inderegi dare valeat
per annum, salva sustentationc sua et nxoris, "et liberorunt
suorum. Gilb. Exch. c. 5. And since the disuse of such inquest,
it is never usual to assess a larger fine than a man is able to
pay, without touching the implements of his livelihood : but to
inflict corporal punishment, or a limited imprisonment, instead
of such fine as might amount to imprisonment for life. And
this is the reason why fines in the king's court are frequently
denominated ransoms, because the penalty must otherwise fall
upon a man's person unless it be redeemed or ransomed by a
pecuniary fine. Mirr. c. 5. § 4 : Lamb. Eir. 575. According to
an ancient maxim, qui non habel in crumena luat in corpore. Yet
where any statute speaks both of fine and ransom, it is holden
that the ransom shall be treble to the fine at least. Dyer, 232.
See 4 Comm. 378—380. But Lord Coke says, that such fine
and ransom are all one. 1 Inst* 127.

L Who may fine and amerce, andfor what.
II. How foies, 8fc. may be mitigated and aggravated ; as,

also, how they may be recovered, and to^whom they arc
payable.

I. The House of Lords in cases of breach of privilege pos-
sesses the power (recognised by the 3 and 4 W. 4. c. 90. §^23.) to
inflict a fine, and it would seem to award imprisonment for a
term certain. The House of Commons formerly claimed for
itself a similar power to punish offences against its dignitv by
fine and imprisonment, hut its authority to fine, which was
questioned in the most arbitrary period of our history, was at
length repudiated by its own members; and since the rcstora-

4 a
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tion of Charles II. its right to imprison has been restricted

to the duration of the session.

Where a statute imposes a fine at the will and pleasure of the

king, that is intended of his judges, who are to impose the fine,

4 Inst. 71. Courts of record only can fine and imprison a person

(except as aftermentioned). And such a ttmtt may fine for

an offence committed in court in their view, or by confession

of the party recorded in court. 1 Lit. Abt. 681. A man shall

be filled and imprisoned for all contempts done to any court of

record, against the commandment of the kings writ, &c.

D Rep. GO.

A court of general gaol delivery has power to make an order

to prohibit the publication of the proceedings pending a trial

likely to continue for several successive days, and to punish

disobedience to such order by fine, Rex v. Clement, 4 Barn. $
A. 21 8: Price, ti8. And if the offending party being sum-

moned to attend the court to answer for the contempt by order

issued for that purpose should not appear, the court has juris-

diction to impose a fine on him in his absence. In re Clone tit,

1 1 Price, 68. A judge at Nisi Prias has the power of fining a

defendant for a contempt committed by him in the course of

addressing the jury. 4 Barn. $ Aid.

Every court of record may enjoin the people to keep silence

under a pain ; and impose reasonable fines, not only on such

as shall be convicted before them of any crime on a formal pro-

secution, but also on all such as shall be guilty of any contempt

in the face of the court j as by giving opprobrious language to

the judge, or disturbing the court, or obstinately refusing to

do their dutv as officers of the court. 1 1 H. 6. 12 b.i I Rot.

Ah. 219: 8 Co, 38: II Co. 43: Cro. Eliz. 581 : 1 Std. 145:

6 Term Rep, K. B. 530.
. .

If a person is arrested coming to the courts of justice to

answer a writ, the offender doing it shall be fined for the con-

tempt. But there has been a difference made where it is done

by the plaintiff in the writ, and a stranger, who it is said shall

not be fined. 9 H. 6. c. 55 : 1 Bam, 469-

If an officer of the court neglects his duty, and gives not due

attendance ; a clerk of the peace doth not draw an indictment

well in matter of form, or return thereof, upon a certiorari

to remove the indictment in B. R. ; if a sheriff, &c. make an

insufficient return of a habeas corpus issuing out of B. R., &c,

or if justices of the peace proceed on an indictment after a

certiorari issued to move the indictment, the court may fine

them. 1 Lil 624. When a juror at the bar will not be sworn

he may be fined. 7 H. 6. c. life And if one of the jury depart

without giving his verdict ; or any of the jury give their verdict

to the court before they are all agreed, they may be fined,

8 Rep. 28: 40 Ass. 10.

Also the sheriff in his torn, and the steward of a eourt-leet,

have a discretionary power, either to avoid a fine or amerce-

ment for contempt to the court; as for a suitor s refusing to

be sworn, &c, and the steward of a court-leet may either

amerce or fine an offender, upon a presentment, kc. for an

offence not capital, within his jurisdiction, Kcihv.66: Kitckin,

4£ 51,
, ,

'

It is said, that some courts may imprison, but not line, as

the constables at the petit sessions. 11 Co. 44 : 1 Rot. Rep* 74 :

11 Co. 43. b. Also some courts cannot fine or imprison, but

amerce, as the county, hundred, &c. 1 1 Co. 43, b. But some

courts can neither fine, imprison, nor amerce ; as ecclesiastical

courts held before the ordinary, archdeacon, &c, or their corn-

missionaries, and such who proceed according to the canon, or

Ml law. 11 Co. 44, a.

If a dead body in prison, or other places, whereon an inquest

ought to be taken, be interred, or suffered to lie so long, that

it putrefv before the coroner hath viewed it, the gaoler, or

township, shall be amerced. 1 Keb- 278 : 2 Hawk. IK C. If

any homicide be committed, or dangerous wound given, whether

with or without malice, or even by misadventure, or in self-

defence, in any town, or in the lanes or fields thereof, in the

dav-time, and'the oflender escape, the town shall be amerced;

and if out of a M*«r*»j **w -v- -— - -,.v„

4 Inst. 183: Cro. Car. 2o2 : 3 Leon, 20?; 2 Inst. 315:

Dyer, 210.

Besides fines imposed for offences, it seems, that regularly

theVe was a fine or amercement in all actions; for if the plaintiff

or demandant did not prevail, it was thought reasonable that

he should be punished for his unjust vexation ; and therefore

there was judgment against him, quod jit in misericordia pro

faho clamore. 8 Co. 39 : F. N. B. 75.

Hence, when the plaintiff takes out a writ, the sheriff before

the return of it, was formerly obliged to take pledges of prose-

cution, which, whtefn tines and amercements were considerable,

were real and responsible persons, and answerable for those

amercements ; but being now so very inconsiderable that they

are never levied, they are only formal pledges entered, viz. John

Doe and Richard Roe. 1 Saumi.^7. Sec this Diet tit. Bail

In all actions, where the judgment is against the defendant,

it was to be entered with a misericordia, or a capiatur; and

herein the difference is, that if it be an action of debt, or

founded on a contract, the entry is ideo in misencordia, miho\i\

assessing any sum in certain, which was afterwards affcered by

the coroners in the proper county; but if it were in action of

trespass, the court set the fine, and levied it by a capiatur.

8 Co. GO : 1 RoLAb. 212. 219: Cro. Eliz. 844 : CtaJfejUft

Therefore,

In actions quare vi el armis, as trespass, and the like; it'

judgment pass against the defendant in a court of record, he

shall be fined. S Rep. 5{h But in actions which have not

something of fraud, or deceit to the court ; if the defendant

come the first day he is called, and tender the thing demanded

to the plaintiff/he is not to be fined. 4 Rep. 4Q: 8 Rqt.

59. 6U 99= 3 Ass. 9: 22 Ass. 82: 1 Danv. Abr. 47 J:

1 Vent. 116.

All capiaturfines are taken away by stat. 4 and 0 Jr. <y M-

c. 12. See tit. Capias pro Fine*

II, A fine may be mitigated the same term it was set, being

under the power of the court during that time; but not after-

wards. T. Raym. 37»\ And fines assessed in court by judg-

ment upon an' information, cannot he afterwards mitigated,

Cro. Car. 251. If a fine certain is imposed by statute on any

conviction, the court cannot mitigate it ; but if the party comes

in before conviction, and submits to the court, they may assess

a less fine ; for he is not convicted, and perhaps never might.

The Court of the Exchequer may mitigate a fine certain,

because it is a court of equity, and they have a privy seal font.

S SalL 33.

If an excessive fine is imposed at the sessions, it mav be

mitigated at the King's Bench. 1 VenU 336. A defendant

being indicted for an assault, confessed it, and submitted tea

small fine; and it was adjudged that in such a case he may pro-

duce affidavits to prove on the prosecutor, that it was son OF

sault, and that in mitigation of the fine; though tins cannot

be done after he is found guilty. 1 Salk. 55. It a P*ri0.

n

is found guiltv of a misdemeanor upon indictment, and fmeu,

he cannot move to mitigate the fine, unless he appear 1

person; but one absent may submit to a fine, if the clerk ui

court will undertake to pay it. 1 Vent. 206, 207: 1
«»

2 Hawk. 416'.
t .

The Court of B. R. refused to mitigate a fine imposed bv he

Court of Great Sessions in Wales, on the sheriff of the count?

for not attending ; the record whereof was removed by cenw

rari. 8 Term Rep. K. B.6\5. . t

It is a common practice in the Court of B. K. to give a

fondant leave to speak with the prosecutor, u

faction for the costs of the prosecution, and also "JJJ
sustained, that there may be an end of ^v^^SE
same time showing, on that account, an mclina ion to m
moderate fine on behalf of the king, liood s Inst. AJ
in cases where costs are not given by aw, after a

has accepted costs from the defendant, he cannot aggravate
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fine ; because having no right to demand costs, if he takes

them, it shall be intended bv way of satisfaction of the wrong.

2 H. P. C. 292. See this Diet, tit, Costs.

All fines belong to the king, and the reason is> because the

courts of justice are supported at his charge; and wherever

the law puts the king to any charge for the support and pro-

tection of his people, it provides money for that purpose.

Bract. YI9. When a person is fined to the king, notwith-

standing the body remains in prison, it is said the king shall be

satisfied the fine out of the offender s estate. 4 Leon. c. 393.

By the common law, the king or lord may, at their elec-

tion, distrain, or bring an action of debt for a fine or amerce-

ment. Cro. Eliz. 581 : SaviL 93 : Rast. Enl. 151. 553. 606:

2 H. 4. 24. k ; 10 //. 6. 1: Rai/m. 6S. But with respect to

fines set in inferior courts, every avowry, or declaration of this

kind, ought expressly to show that the offence was committed

within the jurisdiction of the court, for if it were not, all the

proceedings were coram non jndice> and a court shall not be

presumed to have jurisdiction where it doth not appear to have
one. Hob. 129: Rast. EnL 553: Co. EnL 572. Also it is

advisable to allege, that the offence was committed, as well as
I

presented, and to show the names of the presentors and the
j

affeerors in setting forth a presentment or afFeerment, and also

to show that proper notice was given of holding the court.

But for this, see Hawk. P. C.

Of common right, a distress is incident to every fine and
amercement, in a torn or leer, for offences within the juris-

diction thereof ; but if the offence were only the neglect of a

duty created by custom, and of a private nature, it is clear,

that there must be a custom to warrant a distress, and perhaps
Euch custom is also necessary, though the duty be of a public
nature. 2 HawL P. C.

Also the sheriff or lord may for such fines or amercements
distrain the goods of the offender even in the highway, or in
land not holden of the lord, unless such land be in possession
of the crown. 1 Rol. Ah. 6?0 : 2 Inst. 104. But such fines

and amercements being for a personal offence, no stranger's
beasts can lawfully be distrained for them, though they have
been levant and couehant upon the lands of the offender.
Owen, 1 46 ! 2Vfr£, 20.

A joint award of one fine against divers persons is erro-
neous; it ought to be several against each defendant, for

otherwise one who hath paid his part might be continued in
prison till the others have paid theirs, which would be in effect

to punish for the offence of another. 2 Hawk. P. C.

A fine imposed by the Court of K. B. upon a defendant
convicted of a misdemeanor, may be levied by a writ of levari

facias, issued out of that court by the sheriff' 2 B. $ A. G09.
The manner in which fines imposed in the different courts,

&c. are to be returned and levied, is regulated by several recent
statutes, which are shortly noticed under the tit. Escheat.
FINES to the King; Fines le Rot/.

j| Under this head
were included fines for original writs. On originals on tres-

pass on the case, where the damages were laid above 40/. a fine
was paid, viz. from 40/. damages to 100 marks {661. 13s. 4d.),
6s. Sd. From 100 marks to 100/. the fine was 10s. From
100/. to 200 marks, 13s. Id.; from 200 to 250 marks, Ids. Sd.;
from 250 to 300 marks or 200/, it is 1 /. fine ; and so for every
100 marks more, vou paid 6s. Sd. } and everv 100/. further 10*.
Every 100/. paid 10*. fine. 7?, H. 6 TV. $ M. Fines were
also paid for original writs in debt ; for every writ of 40/. debt,
6s. Sd., and if it were of 100 marks, but 6s. Sd., and for every
100 marks, 6s. Sd., &c. ; also for every writ of plea of land, if

it were not a writ of right patent, which was for the yearly
value of five marks, 6s. Sd., and so according to that rate.

19 6. 44 : 7 H. 6. 33 : New Nat. Br. 212. See tit. Fine
of Lands.

Fine pho Redisseisina capiekda. A writ that lay for
the release of one imprisoned for a redisseisin, on payment of
a reasonable fine, Reg. Orig. 222.
Fjne Fobce, is where a person is forced to do that which

he can no ways help ; so that it seems to signify an absolute

ncccssitv or constraint not avoidable. Old Nat. Br. 63. Stat.

35 H. 8. c. 12,

FIN I HE. To fine, or pay a fine upon composition, and
making satisfaction, &c. The same with Jinern facere, men-
tioned in Leg. //.I.e. 53. And in Brompton, p. 105. and in

Hovedon, p. 7S3.

FINITIO. Death, so called ; because vita finitur mortc.

Blount.

FINORS of GOLD and SILVER. Are those persons

who purify and separate gold and silver from coarser metals,

by fire and water. They are not to alloy it, or sell the same,

save only to the master of the mint, goldsmiths, &c. Stat*

4 H. 7- c. 2.

F1RDFARE and FIRDWITE, See Ferdfare and Ferdwit.

FIRDERINGA. A preparation to go into the army.

Leg. H. 1.

FIRE-ARMS. By stats. 53 G. 3. c. 115 ; 55 G. 3. c. 59

;

regulations are made to insure the proper and careful manu-
facturing of fire-arms in England; and for proving the barrels

of fire-arms, usually called small arms, at the proof-house of

the Gun-maker's company in London ; or at the gun barrel

proof-house in Birmingham. These acts do not extend to

arms for military service.

By 9 G. 4. c. 31. § 1 1. unlawfully and maliciously shooting

at any person, or by drawing a trigger, or in any other manner
attempting to discharge any loaded fire-arms at any person

with intent to murder, and counselling, aiding, and abetting

therein, are capital felonies.

And by § 12. the like of such acts as are done with intent to

maim, disfigure, disable, or do some grievous bodily harm, or

to resist the lawful apprehension, &c. of the offender.

Under 43 G. S. c. 58. (now repealed), it was decided that

the offence of shooting was complete, if a pistol is fired so near,

and in such a direction, as to be likely to kill or do some bodily
harm with such intent, though the pistol be loaded wTith gun-
powder and paper onlv. C. C. R. Q5.
FIRE and FIRE-COCKS. By stat. 14 G. 3. c. 78. (the

last building act) churchwardens in London, and within the
bills of mortality, are to fix fire-cocks, &c. at proper distances
in streets, and keep a large engine and hand-engine for extin-
guishing fire, and ladders and fire-escapes, under the penalty
of 10/. § 75. And to prevent fires, workmen in the city of
London, &c. must erect party-walls between buildings of brick
or stone, of a certain thickness, &c. under penalties, inflicted

by various sections of the act. On the breaking out of any
fire, all the constabl cs and beadles shall repair to the place
with their staves to protect property, and be assisting in
putting out the fire, and causing people to work. § 85. No
action shall be had against any person in whose house or
chamber a fire shall accidentally begin. § 8fi. See this Diet,
tit. Waste, and also siaL 6 Anne, c. 31. now said to be made
perpetual. 1 List. 530. in n. 7.

By the said stat. 1 4 G. 3. c 78. rewards for assistance are
payable to the first turncock 10s. ; to the first engine not
exceeding 30s. ; the second not exceeding 20s. ; the third 10s.
To be paid by the churchwardens or overseers, but not with-
out the approbation of an alderman or justice of the peace.
The churchwardens, &c. to be repaid by the inhabitant if the
fire begins in a chimney. §§ 76, 77, 78. Insurance offices may
lay out the insurance in rebuilding the premises, if the party
suffering does not give security to do so: or in case of dis-
agreement, not settled within 6'0 days. § S3.

Firemen exempt from being impressed, § S2. Penalty on
servants firing houses by negligence, 100/, or eighteen months'
imprisonment. £ 84. Restrictions on boiling turpentine,
25 G. 3. c. 11. See this Diet. tit. Arson, Burning, Police.
FIREBARE, Sax.] A beacon or high tower by the sea-

side, wherein are continual lights, either to direct sailors in the
night, or to give warning of the approach of an enemy, Se*
tit. Beacon.

4 a 2
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FIREBOTE. Fuel forfiring for necessary use, allowed by

law, to tenants out of the lands, &c. granted them. See

Estovers,

FIRE-ORDEAL. See tit. Ordeal.

FIRE-WORKS. No person whatsoever shall make, sell,

&c. squibs, rockets, serpents, &c, or cases, moulds, &c. lor

making the same ; and every such offence shall be adjudged

a common nuisance, and persons making or selling squibs, &c.

shall forfeit 5l.

Persons throwing or firing squibs, &c, or suffering them,

&c. to be thrown or fired from their houses, incur a penalty of

5>(Xv. Likewise persons throwing, easting or firing, or aiding

or assisting in the throwing, casting or firing of any squibs,

rockets, serpents, or other fire- works, in or into any public

street, house, or shop, river, highway, road or passage, incur

the like penalty of 20^, and on non-payment may be committed

to the house of correction. Stat. 9 «W 1° C
-J;

This statute does not take from any person injured, by

throwing of squibs, &c. the remedy at common law; for the

party may maintain a special action on the case or trespass,

&c. for recovery of full damages. And as the above statute

declares the offences to he common nuisances, they may clearly

also he prosecuted by indictment. 2 Bum's Just. Fireworks:

Russell, i. 47- 303.

By 3 G. 4. c. 126* § 121. a penalty of 40*. is imposed for

making bonfires, or wantonly letting off any firework within

eighty feet of the centre of any turnpike road.

FIRE and SWORD. Letters of; these anciently issued

from the privy council in Scotland, directed to the sheriff of

the county, authorising him to call for the assistance of the

county to dispossess a tenant retaining possession, contrary to

ihe order of a judge, or judgment of a court.

FIRMA . Victuals or provisions ; also rent, &c. See tit. Farm.

FIRMA ALBA. Rent of lands let to farm, paid in silver

not in provision for the lord's house. See Alba Firma.

FIRMA NOCTIS. A custom or tribute anciently paid

towards the entertainment of the king for one night according

to Domesday. Comes Meriton T. R. E. reddehat firmam unius

noctis, &c. i. c, provision or entertainment for one night, or the

value of it. Temp, Reg. Edw. Confess.

FIRMAM REGIS. Anciently pro villa regia, seu regis

mancrio. Spelm.

FIRMAT IO. Firmattonis Tempus, Doe season, as op-

posed to buck season. 31 H. 3. Firmatio signifies also a sup-

plving with food. Leg. Ince, c. 34,

F I'll M l." RA. Frcejirmagc. IV. da Cressi gave to the monks

of Bhjth a mill, cum libera Jirmura of the dam of it. Reg. de

RIt/l/i Tins has been interpreted liberty to scour and repair

the mill dam, and carry away the soil, &e. Blount

F 1 RST- F EDITS, Primitive The profits after avoidance

of every spiritual living for the first year, according to the

valuation thereof in the king s books. These were given in

ancient times to the pope throughout all Christendom, and

were first claimed by him in England of such foreigners as he

bestowed benefices "on here by way of provision ;
afterwards

they were demanded of the clerks of all spiritual patrons, and

at length of all other clerks on their admission to benefices;

but upon the throwing off the pope's supremacy in the reign of

Henry VIII. they were translated to, and vested in, the king,

as appears by the stat. 2(5 H. 8. c. 8. and a new valor benefit

ciorum was then made, by which the clergy are at present

rated. This valor benefchrum is what is commonly called,

the king's books; a transcript of which is given in Ecton's

Thesaurus and Bacon's Liber Regis. And for the ordering

thereof; there was a court erected, 32 H. 8. but dissolved soon

after. See Valor Ecclcsiasricus.

Though by stat. 1 Eliz. c> 4. these profits are reduced again

to the crown, yet the court was never restored ; for all matters

formerly handled therein, were transferred to the Exchequer,

within the sur\rey of which court they now remain.

By stat. 26 IL 8. c. 3. (extended to Ireland by Irish act,

28 Fit S* C - y mXt+tim »»«..*^.*^« j uiulim^uj v^u. CUC

powered to examine into the value of every ecclesiastical

benefice and preferment in their several dioceses ; and clergy-

men entered on their livings before the first-fruits are paid or

compounded for, are to forfeit double value. But stat. i Eliz.

c. 4. ordains, that if an incumbent on benefice do not live half

a year, or is ousted before the year expire, bis executors are to

pay only a fourth part of the first-fruits : and if he lives the

year, and then dies, or be ousted in six months after, but half

the first-fruits shall be paid; if a year and a half, three

quarters of them ; and if two years, then the whole ; not

otherwise. The archbishops and bishops have four years

allowed for the payment, and shall pay one quarter every year,

if they live so long upon the bishopric: other dignitaries In

the church pay theirs in the same manner as rectors and vicars.

By the stat. 27 H. 8. c. 8. no tenths are to be paid for the

first year, as then the first-fruits are due, and by several sta-

tutes of Anne, if a benefice be under 50/. per annum clear

yearly value, it shall be discharged of the payment of first-

fruits and tenths.

This queen also restored to the church what had at first been

thus indirectly taken from it, not by remitting the tenths and

first-fruits entirely, but by applying these superfluities of the

larger benefices to make up the deficiencies of the smaller ; for

this purpose she granted a charter, confirmed by stat. 2 Anne,

c. 1 1- whereby all the revenue of the first-fruits and tenths is

vested in trustees for ever-, to form a perpetual fund fur the

augmentation of poor livings under 50/. a year. This is usually

called Queen Anne's bounty, which has been still further ref-

lated by subsequent statutes
;
though it is to be lamented that

the number of such poor livings is so great, that this bounty,

extensive as it is, will be slow, and almost imperceptible in its

operation ; the number of livings under 50l. certified by the

bishops at the commencement of the undertaking being 5597;

the revenues of which, on a general average, did not exceed

231. per arm. See 1 Comm. 2So. 286. cum nolis, ib. See also

the stats. 5 Anne, c. 24 : 6 Anne, c. 27 : 1 G. L c\ 10: and

45 G. 8. c. 84.

A similar application was made of these piofits in Ireland

under the board of first-fruits by the Irish act 2 0. 1. c. 15,

and many subsequent statutes ; all of which were repealed by

the 3 and 4 W. 4. c. 37. and the payment of first-fruits aboi*

ished, so far as relates to that country.

FISH, FISHERIES, and FISHING.

The taking of fish in rivers and great waters, where they

were unrestrained of their natural liberty, has never been con-

sidered larceny at common law. But it was otherwise of fish con-

tained in a trunk or net, on the principle that when animal^

though firm naturae* are fit for the food of man, and are re-

claimed or confined, larceny may be committed of them.

2 InsL 109: 1 Hale, 511 : 2 Hawk. c. 33. § 41 : 4- Comt.

235 : 2 East, P. C. 6"0?. And some contended it was larceny

to steal fish from a pond, if the pond were private enclosed

propertya
and of such kind and dimensions that the fish

within "it might be considered as restrained of their natural

libertv, and liable to be taken at any time, at the pleasure of

the owner. 1 Hawk. c. 33. §3$ : 2 East, P. G 610
: 3 Bm

191-
,

This offence is now, however, declared by statute to be a

misdemeanor. See post. .

By the 7 and 8 G. 4. c. 27. all former statutes relative to

the offences of fishing in and injuring ponds and private nsn-

eries, are repealed, , - »

Bv § 34. taking or destroying fish in water running tnrougn

or in land adjoining or belonging to the dwelling-house of any

person who is the owner of such water, or has a right

fishing therein, is a misdemeanor; and taking or MPjg
or attempting to take or destroy, fish in any water net be n

such as aforesaid, but which is private property, or m ttiutn
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there is any private right of fishing, subjects the offender, on

summary conviction before a justice, to a penalty not exceed-

ing 51 over and above the value of the fish taken or destroyed.

These enactments do not extend to angling in the daytime

;

but any person so angling in such water as first mentioned is

liable to a penalty of 5/, t and in such water as last mentioned

to one of 2/., on conviction before a justice.

§ 35. authorizes the owner of the ground, water, or fishery,

or his servants, to demand of any person offending against the

act, his rods, lines, or otiicr implements, and to seize the same

for the use of such owner, if they are not immediately deli-

vcrcd up. IVrsoiiN angling in the daytime, and whose imple-

ments are taken or delivered up, are exempted from any further

damages or penalty.

For the provisions of the act with respect to oysters, see that

title.

Numerous statutes, commencing in the reign of Edward I.,

have been passed for the preservation of salmon and other

fish in rivers, and regulating the size and time at which they,

as well as sea* fish, may be taken. Many of the enactments

are conflicting and obscure; and the law on the subject stands

greatly in need of revision and consolidation. The following

is a very general abridgment of some of the principal acts —

.

By stat. 2 II. iu c- 15. no person may fasten nets, &e. across

rivers to destroy fish, and disturb passage of vessels, on pain of 5l.

By stat. 1 Eliz. c. 17- (made perpetual by stat. 3 Car. I.

c. 4.) no fisherman shall use any net or engine to destroy the

fry of fish ; and persons using nets for that purpose, or taking

salmon or trout out of season, or any fish under certain lengths,

are liable to forfeit 20$. 3 and justices of the peace and the

lords of leets have power to put the acts in force.

The stat. 4 and 5 Anne, c. 21. was made for the increase

and preservation of salmon in rivers in the counties of South-
ampton and Wilts

;
requiring that no salmon be taken between

the 1st of August and 12th of November, or under size, &c.
And by slat. 1 G. I.e. 18, (altered as to the river Ribble, by
stat. 23 (Jr. 2. c. 26.) salmon taken in the rivers Severn, Wye,
Were, Tees, Ouse, &t\ are to be 1 S inches long at least ; or

the persons catching them shall forfeit 51. ; and sea fish sold

must be of the length following, viz. bret: and turbot 16 inches,
brill and pearl 14, eodlin, bass, and mallet 12, sole and place 8,

flounders 7? whiting 6 inches long, &c. on pain of forfeiting

20*. to the poor and the fish.

Besides the above, thus particularized, the following statutes
relate to the same subject.— West. (13 E. 1.) c. 47. and
13 R. 2. c. 19. (altered 'by 9 Anne, c. 26: 1 ft h *U 2. c. 18 :

23 G. 2. c 26: 43 G. 3. c. lxi. ; and 45 G. 3. c. 33.) as
to salmon and their fence months.— 31 E. 3. st. 2. c. Land
85 E. 3. (Ordin of Herrings) as to forestalling Iterrings.—
31 E. 3. st. 2. <\ 2. selling of herring at Yarmouth.

—

Id. c. 3. as

to stock-fish and salmon.—17 R. 2, c. 9. appoints justices to be
conservators of rivers— 14 H. 6\ c. 6. as to foreigners selling
fish.— 1 1 II. 7. c. 23. as to pickled salmon and herrings.

—

2 and 3 E. 0*. c. 6- forbids the granting licences to fish in
foreign parts.— 5 Eliz. c. 5, as to toll of fish.— 1 Jac. 1. c. 23.
as to trespass by herring fishers*

—

3 Jar. I.e. 12. as to wears on
the sea shore.— 13 and 14 Car. 2. c. 28. as to pilchard fishery.— 1.0 Car. 2. c* Hi. Packing herrings. Newfoundland fishery

30 Car. 2.c. <). Severn fishery.—4 Anne, c. 15. S tower fishery.

—

2 G2. c. 1 9. Ousterfishery in Medwan, &e. {and see tit. Oysters.)
— 9 G. 2. c* 3i. Lobster fishery on the coast of Scotland.— Stat.

30 G. 2. c. 21. regulates the fishery in the Thames and Med-
way.— 11 G. 3. c. 27 ' 15 G. 3. c. 4f>. Salmon fishery in the
Tweed.— 16 G. 3. c. 36. Cornwall Pilchard fishery; and see

also stat. 31 G. 3. c. 45 : 45 G. 3. c. 102: 48 c. 6*8.—

Salmon fishery in England, 58 G. 3. c. 43.

Various statutes have been made as to the particular supply
and sale of fish in London and Westminster, viz.

Stat. 17 R- 2. e. appoints the mayor of London conser-

vator of the Thames. Stat 10 and 1 1 IV. 3. c 4: 9 Anne,
c. 26: 3 G. 3. c. 27: and 2 G. 3. c. J 5. fur regulating

Billingsgate market ; the water bailiff's duty, and the Fish-

mongers' Company. The 39 G. 3. c. 118. authorises the

sale of fish in Billingsgate market by retail. A long and
particular stat. 22 G. 2. c. 49- to establish an open fish market
in Westminster, was never put in force. See stat 30 G. 3.

c. 54. which vests the estate and property of the trustees of

Westminster fish market in the Marine Society. 24 G. 2*

c. 44. was passed to protect officers in their duty, under the

several statutes against forestalled of fish, &e.—Finally, the

stats. 29 G. 2. c. 39. and S3 G. 2. c. 27. were made to

regulate the sale of fish at the first hand in the fish markets
in London and Westminster; and to prevent salesmen of

fish buying fish to sell again on their own account ; and to

allow bret and turbot, brill and pearl, although under the

respective dimensions mentioned in 1 G. 1. c. 18. to be im-
ported and sold ; and to punish persons who shall take or sell

any spawn, brood, or fry of fish, unsizeable lish, or fish out of

season, or smelts under the si^e of five inches. These acts are

amended as to the sale of eels by stat, 42 G* 3. c. I9<

By this latter act every master of a vessel is to give a true

account of the several sorts of fish brought alive to the Nore
in his vessel, and if after such arrival, he shall wilfully destroy

or throw away any of the said fish, not being unwholesome or

unmarketable, &c, he is liable to be committed to the house of

correction, and kept to hard labour for any time not exceeding
two months nor less than one. And see further stat. 2 G. 3.

c. 15. for the better supplying the cities of London and West-
minster with fish, by means of fish machines, and to reduce
the exorbitant price thereof ; and to protect and encourage
fishermen,—The stat. 2 G. 3, c. 15. is repealed by stat.

50 G. 3. c. 108. so far as relates to the exemption from being
impressed, except as to existing protections under that act;
and new regulations are established for the protection of

mariners employed in the fisheries on the coasts. The exemp-
tion from being impressed, contained in § 2. of 50 G. 3. c. 108.
extends to a lobster fishery carried on by British subjects at

Heligoland, to supply London with that fish. 1 Manl. fy Sehv.
Rep. 223.

A regular fish market is now held at Hungerford market,
which has been established and re- built under the provisions of
an act of the 11 G* 4. c. 70.

For so much concerning the several national fisheries as

relates to the commerce and navigation of the country, see tit.

Navigation Acts, V.
The Newfoundland Fisheries are at present regulated by

stats. 28 Or. S- C* 35: 5 4. c. 51. which is by 2 and 3 W. 4.
c. 79- continued till 31st Dee. ] H34.

Greenland Fishery.—Stats. 4 and 5 W. § M. c. I 7 : I Anne,
st. I. ct 16: 44 G. 3. c. 35. continued bv several subsequent
acts. And see 55 G. 3. c. 39.

Southern Whale Fisherv.—42 G. 3. c. 77 : 43 G. 3. c. 90 -

51 G. 3. c. 34,

British White Herring Fishery.— 2fi G. 3. c. 81 : 27 G. 3.
c. 10: 35 G. 3.c. 56: Sfl G. 3. c. 100: 48 G. 3. c. 1 j 0 -

51 G. 3. c. 101 : 52 G.3.c. 153: 55G.3.C-9*: land2G.4.
c. 79: 5 G. 4. c. 0*4: 7 G. 4. c. 34: 11 (i 4. and I W. 4.
c. 54.

Scotch Fisheries,—13 G, L c. 26. 30 : 29 G. 2. c. 23 : 26 G 3
c. 81. 106: 48 G. 3. c. 110.

Scotch Salmon Fisheries.—9 G. 4. c. 39.
For the encouragement and improvement of the fisheries

on the coast of Ireland, see stat. 59 G. 3. c. 109 ; 1 and 2 G. 4.
c. 79' 5 G, 4. c. 64: 7 G. 4. c. 34: 11 G. 4. and 1 W. *
c. 54.

For permitting the Americans to fish in certain districts on
the coast of Newfoundland, Labrador, &c., see stat. 5<) G 3
c. 33.

By the custom of the whale fishery among the Callipagos
islands, he who strikes a whale with a loose harpoon is entitled
to receive half the produce from him who kills it. But unless
he who strikes a fish continues his dominion until he has
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reduced it into possession, any other person who kills it acquires

the entire property- 1 Jl\ P. Taunt. 241.

However, the first striker is entitled to the fish, though the

harpoon may be detached from the line when the second

striker strikes, if the fish be so entangled in the line that he

might probably have seemed him without the interference of

the second striker. ] Moo. <$ Malk. 58. And if, while

the fish is fast to the haqioon of the tint striker, another comes

up unsolicited, and so disturbs the fish that he breaks from the

first harpoon, and then he strikes him and secures him, the

fish still belongs to the first striker. 1 Moo. $ Malk. 59.

By the 6 G. 4. c. 105. all former statutes relating to the

importation of foreign fish were repealed ; and by 6 G. 4. c. 107-

all fish of foreign taking: or curing, or in foreign vessels,

except turoot and lobsters, stock-fish, live eels, anchovies,

sturgeon, botargo, and caviare, are prohibited.

FISHING, Right of, and property of fish. It has

been held, that where the lord of the manor hath the soil on

both sides the river, it is a good evidence that he hath the

right of fishing, and it puts the proof upon him who claims a

free fishery ; but where a river ebbs and flows, and is an arm

of the sea, there it is common to ally and he who claims a

privilege to himself must prove it; for if trespass is brought for

fishing there, the defendant may justify that the place where,,

is an arm of the sea, in which every subject of our lord the

king hath and ought to have free fishery.

In the Severn, the soil belongs to the owners of the land on

each side ; and the soil of the river Thames is in the king, &c.,

but the fishing is common to all. 1 Mod. 105- He who is

owner of the soil of a private river, hath a separate or several

fishery; and he that hath freefishery hath a property in the

fish, and mav bring a possessory action for them ; but communis

piscaria is like the case of all other commons. 2 Sulk. 637.

See post.

There are three sorts of fisheries or piscaries* Free fishery;

several (or separate) fishery ; and common of piscary.

A freefishery, or exclusive right of fishing in a public river,

is a royal franchise ; this differs from a severalfishery ; because

be that has a severalfishery must also he (or at least derive his

right from) the owner of the soil. It differs also from a com-

mon of piscary, in that the free fishery is an exclusive right,

the common of piscary is not so ; and therefore in afreefishery

a man has property in the fish before they are caught : in a co?n-

won of piscary, not till afterwards : 2 Comm. 39, 40 ; hut see

l Inst. 122. {a) n. 7. As to a free fishery no new franchise can

at present be granted of it, by the express provision of Magna
Charta, c. if), and the franchise must be at least as old as the

reign of Henry II. 2 Comm. 41 7-

The strict definition of a several fishery is an cc exclusive

right of fishery in the soil of another," although it appears to

be still an unsettled question, whether a person can have a

several fishery without being also owner of the soil. 5 Burr.

2814: 2 Comm. 39: Co. Lit. 122. a. n. 7: Doug. 56. The
better opinion, however, is, that although the right must have

been originally derived from the owner of the soil, it may
exist in a person having no interest therein ; and one of the

cases already quoted establishes, that by a grant or demise im~

mediately from the owner of the soil, a several right of fishery

may be created, and be declared on as such. 5 Burr. 2814.

Common of piscary or fishery is defined to be a liberty of

fishery in common with others in a stream or river, the soil

whereof belongs to a third person. 2 Comm. 34. It does not

differ in any respect from other commonable rights, and tres-

pass will not lie for an injury to it. 2 Salk. 637* See tit.

Common.
There may be a prescriptive right in a subject to a several

fishery in an arm of the sea. 4 Term Rep. K. B. 439.

Primafacie, every subject has a right to take fish found

upon the sea shore between high and low water mark. But

such general right may be abridged by the existence of an ex-

clusive right in some individual, 2 Bos. $f
Pull. 472.

A several fishery enjoyed by a subject in a navigable river,
where the tide flows, under a grant before time of memory, ^
an incorporeal hereditament, and consequently a term for years
cannot be created in it without deed. 5 Barn. * C 875
FISHMONGERS' COMPANY. Formerly the wealthiest

and most powerful of the civic associations or companies of the

city of London. Originally it consisted of two great bodies

:

the salt-fishmongers, who were incorporated by letters patent

in 1433, during the reign of Henry VL; and the stock-fish-

mongers, incorporated by charter from Henry VTL in 1509.

These two companies were incorporated into one by Henry VIII*

in 1536, under the title of « The Wardens and Commonalty
of the Mystery of Fishmongers and thus united] they form

the fourth city company, standing immediately after the

drapers', and before the goldsmiths
1

.

By stat. 9 Anne, c. 26. there shall be a master, wardens, and

assistants of the Fishmongers' Company in London, chosen

yearly at the next court of the lord mayor and aldermen after

the I Oth of June, who are constituted a court of assistants;

and they shall meet once a month at their common hall, ft

regulate abuses in fishery, register the names of fishermen, and

mark their boats, &c.

FISHGARTH, A dam or wear in a river, made for the

taking of fish, especially in the rivers of Ouse and Humber.

FISH POND. One that has a close pond in which there

are fish, may call them pisces suos in an indictment, &c. But

he cannot call them as bona cy catalla, if they be not in

trunks. There needs no privilege to make a fish pond, as there

doth in case of a warren. Mod. Ca. 143.

By 7 and 8 G. 4. § 15. breaking down or destroying the dam

of any fishpond, or of any water which is private property, or

in which there is any private right of fishery, with intent to

take, destroy, or cause the loss of the fish therein, or putting

lime or other noxious material therein, with intent to destroy

the fish, is declared to he a misdemeanor punishable with

transportation for seven years, &c.

As to taking or destroying fish in fishponds, see tit. Fish.

FISH ROYAL. Whale and Sturgeon which the king is

entitled to when either thrown on shore or caught near the

coasts. Plowd. SI 5. See tit. King,

FISK (fromfiscus, the Treasury). The right of the crown

to the moveable estate of a person denounced Rebel Scotch

Diet.

FIXTURES. Chattels or articles of a personal nature

which have been affixed to land.

It is a maxim of great antiquity, that whatever is fixed to

the realty is thereby made a part of the realty to which it ad-

heres, and partakes of all its incidents and properties. By the

mere act of annexation a personal chattel becomes a parcel of

the freehold itself, quicquid plantatur solo solo cedit. This

general principle is recognised in almost all of the cases on the

subject, and particularly" in the following authorities. 10 H. 1*

pi. 2 : 20 H. 7- IS : 20 H. 7. 26 : Co. Lit. 53- a. 4
:

Co, 63:

B. N. P. 34 : Amb. 113:3 Alh 13:3 East. 50 : 7 Taunt. 19O.

The rule has, however, been greatly relaxed in modem

times, and many exceptions to it established in favor of trade.

Questions respecting the right to fixtures chiefly arise between

three classes of persons: 1. Landlord and tenant: % 1«

executors of tenant for life, or tenant in tail, and the remainder

man or reversioner : 3. The personal representative and the

heir of the deceased owner of the inheritance*

I. Landlord and Tenant.—It is by no means clear from

the old authorities that an exception of any kind from the

general rule was formerly allowed to lessees ; but the privi-

lege of a tenant to remove fixtures set up in relation to trade was

authoritatively laid down by C J. Holt in Poole* case,

1 Salk. 368. and has been recognised in a series ot modem

decisions. u^**.-
The following general rules seem to be the result ot xm

cases between landlords and tenants. ^ .*

I. A tenant may take away things which he has mmwu
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affixed to the premises for the purpose of trade and manu-

facture*

For instanee> vessels and utensils of trade, such a3 furnaces,

coppers, brewing vessels, fixed vats, salt-pans, and the like.

1 Salk. 368: 3 AtL 13: Amb. 113 : 1 H. if.
c25<): 3 East, 56:

B. N. P. U.
Machinery in breweries, collieries, mills, &cv such as steam-

engines, cider-mills, and the like. 3 AtL 12: Amb. 114:

B. N. P. 84 : 3 EaU} 53 : 3 Esp. 1 1 : 2 B. $ A. 1 65.

Buildings for trade, as a varnish house; at least if built on

plates laid on brickwork (2 East, 88) ; and so, it would seem,

sheds called Dutch barns, formed of uprights rising from a

foundation of brickwork. 3 Esp. 11. But see $ East, 47-

55, 56,

It has not been distinctly established that a tenant may
remove substantial and permanent additions to the premises,

although built exclusively for the convenience of his trade j

such as lime-kilns, pottcrv, or brick-kilns (see 4 T. R. 504:
2 B. $ C. 60S) ; windmills (see 4 Leon. 241 : 6 T. 11. 377 :

1 B. 8f B. 506) or watci mills, or workshops, storehouses, ami
buildings of that description. Neither is it satisfactorily laid

down, that erections of a less substantial nature than these are
in all cases removable by a tenant ; as for example, the
furnaces and flues of a smelt ing-house, glass-house, &c, or the
stones and floors of a malting-house. Cases of this kind are
subject to considerable doubt, particularly where the removal
of the article would greatly deteriorate the freehold to which it

is attached, or where the structure and substance of the thing
itself must be destroyed before it can be taken away.

2. Besides trade fixtures, a tenant may remove certain
articles which he has put up for the ornament andfurniture of
his house, and for His domestic use and convenience.

Of the first class, the authorities furnish the following
examples :

—

Hangings, tapestry, and pier glasses nailed to the walls or
panels of a house ; and even, it is said, where they are put up
in lieu of wainscot, marble, or other ornamental, as ehimnev-
pieces; marble slabs, window blinds, wainscot fixed to the
walls by screws, and the like. 2 Freem. 249: Mos. 112:
1 P. W. 94 : Sir. 11 41 : 3 AtL 12: Amb. 113: 1 II. B. 260 :

2 Sauna
1

. 259. //. II : 3 East, 53 : J Taunt. 1<)1 : 2 B. & B. 58 :

lB.^C.77.
But articles of this description can only be removed where

they are so attached to the premises as not to have become a
part of the substance and fabric of the house. For it appears
that a tenant cannot remove an article, though meant for
ornament merely, if it be so substantially united to the build-
ing that its removal would materially injure the structure.
So neither will he be allowed to take away erections which
may be considered as permanent additions or improvements to
the estate. 3 Esp. 11.

Thus it has been held, he is not entitled to pull down a con-
servatory built on a brick foundation, and which is intimatelv
connected with the dwelling house (2 B. Sf B. 54: 4 B.
Moore, 440) : or a pinery erected on brickwork, although built
in a garden, and detached from the house itself. Id. Ibid.

But a tenant may so construct an erection or building that
it shall not be considered to be affixed to the freehold in con-
templation of law ; and then, whatever its purposes may be,
and however substantial it is in itself, the landlord will have
no right to it at the end of the term. For unless a thing is

absolutely attached to the realty by being let into the ground,
or united to the freehold by means of nails, screws, bolts,

mortars, or the like, the law regards it as a mere loose and
moveable chattel.

Thus if a tenant erects a barn, granary, stable, or any other
building, upon blocks, rollers, stilts, or pillars, the landlord is

not entitled to consider it as a part of his freehold. 1 t Vhk Ab.
154 : B. N. P. 34 : 3 East , 55 : 3 Esp. 1:11 Taunt. 20.
So a varnish-house laid upon a wooden plate, resting on

brickwork, the quarters being morticed into the plate, is a
|

chattel and removable by the tenant. 4 Esp. Ar
. P. C. SB

:

% East, 88. So a post windmill, at least if laid on cross traces

not attached to the ground : 6 T. R. 377 ; and see 4 Leon.
241 : 1 B. 3, B. 506. So vessels or utensils supported on brick-
work frames, or horses standing on the ground. 9 East, 215.
And the like of machinery let into caps or steps of timber,
and even, as it seems, although fastened by pins. 2 B. A.
l65.

By adopting, therefore, these or similar modes of construction
a tenant may not only make valuable additions to his premises
with perfect safety, but avoid the effect of a covenant in his
lease to repair buildings erected after the commencement of the
term. See 1 Taunt. It): 2 B. $ A. 165,

With respect to the second class of fixtures, those put up for
ordinary use and convenience, the cases furnish the subjoined
list.

Grates, ranges, and stoves, fastened in brickwork ; iron backs
to chimneys; beds fastened to the cieling ; fixed tables ; furnaces;
coppers; mash-tubs and water-tubs fixed

; coffee-mills, malt-
mills, jacks; cupboards fastened with holdfasts; clock-cases;
iron ovens ; and pumps slightly affixed to the freehold. Year-
books, 8 //. 7. 12 : 20 //. 7- 13: 21 H. 7. 26 : Cro. Eliz. 374 -

2 Freem. 249: Str. 1141: 1 AtL 477: 6 T. R. 379:
7 Taunt. 191 : 5 B. <$• A. 625 : 1 B. $ C. 77 : 4 B. $ C. 686

:

6 Bing. 437 : Bum's Ecc. Law, 301.
But with regard to these fixtures, it is also particularly to

be observed, that they must be so affixed and connected with
the premises as to occasion but little damage in their removal

;

otherwise the tenant will not be allowed to take them away.
3. A tenant in husbandry has not the same privilege as a

tenant in trade; for he cannot takeaway tilings which he has
affixed to the premises /or purposes merely agricultural.
Thus a tenant may not remove a beast-house, a carpenter's

shop, fuel-house, cart-house, pump-house, a fold-yard wall
erected for the use of his farm, even though he left the
premises in the same state as he found them on his entrv
3 East, 38.

This rule, however, is confined to articles of a strictly agri-
cultural nature, For if the object of an erection has relation
to a trade of any description, the tenant may take it away, not-
withstanding it is the means or instrument of obtaining the
profits of the land.

As for example, a mill for making cider; machinerv for
working mines and collieries; and, it would seem, utensils set
up for manufacturing salt from springs upon the demised n re-
mises. 3 AtL 12: Amb. I 1 : B. A . P. 34: 1 II. B. %&Qt L

Fixtures of this kind belong to a class of cases which have
been denominated mu>vd crises; and the questiMis to which
they give rise with respect to the right of removing them are
sometimes attended with much difficulty. See Amos on Fixtures-
ch. 2. part 1. § 3.

J

4. A nurseryman or gardener is entitled to remove and dis-
pose of trees, shrubs, &c„ which he has planted for the purpose
ot sale, 2 East, 89. 7: Taunt. 191 : 4 Taunt. 3 Hi.

It has been held, however, that he cannot plough up straw
berry beds in full bearing, at the close of his term, without
having any reasonable object in view. 1 Camp. 2 L

27.
But a private person is not at libertv to sell and remove

young fruit trees planted by himself (4 Taunt. 316) - or a
border of box (4 B. % C. 6z5); or even flowers {per Little-
date, J. ibid.)

The better opinion seems to be, that a gardener or nursery-man cannot take down hothouses, greenhouses, forcing pits &c

56 2 B Tb^I
dUrin8 tenanCy

'

2 Emt
'
90 : 8Easi'> 4:3

'

5. A tenant must remove his fixtures before the expiration oflas t&ffmfm be is not at liberty to insist on his claim after-wards
1 MA 368 : 1 Atk 477 : Aub. US: 7 Taunt 1 9 1 : Com,Dg. H aste 1). 2.) ; neither can he, where he has neglected to

take away during this term, maintain trover for them against
the landlord, l B. $ Ad. 394.

6
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But if a tenant continues in possession of the premises after

the end of his term (although against the will of his land-

lord), it seems he is entitled, during his continuing occupation,

to remove the fixtures which he had previously neglected to take

away. But even in this case he may be liable to an action, at

the suit of his landlord, for being wrongfully on the premises

after bis tenantry bad expired. 2 East, 88.

It has been held that a custom for a lessee for years to

remove his utensils within a certain period after his term

expires, is bad in law. Palm 21 L If, however, the interest

which the tenant claims in the demised premises is uncertain,

as if he is tenant strictly at will, or tenant jmtr aider me, &c.,

it is apprehended that he will in general be allowed a reason-

able time to remove his fixtures after the determination of his

tenancy.

The several foregoing rules are alike applicable, whether

the tenant holds by lease under seal, or by a parol demise.

And with respect to the description of fixtures which

a tenant is autborized to remove, there is no distinction

whether the party is lessee for life, for years, or merely tenant

from year to year, &c.

But in applying these rules to practice, it should be observed

that the rights both of landlord and tenant, in respect of

fixtures, are frequently varied and controlled by the express

terms of the demise, or the circumstances under which it was

originally entered into. Thus if a tenant covenants to repair

the demised premises, and all erections, &e, built, or that

should be afterwards built thereon, such a covenant will pre-

vent the tenant from taking down an erection put up by

himself, even although it was intended for the purpose of

trade, and miiiht have been removed but for the covenant in

question. 1 Taunt* 19:2 Stark. 403: 2 B. C. Ci08. And
therefore before a tenant severs an article from the freehold,

it is necessary that he should examine his claim, not only with

reference to the general law of fixtures, but also as it may be

affected by any covenant or stipulation, expressed or implied, in

his lease.

II. The executors of tenant for life, or tenant in tail, and

the remainder man or reversioner.—The point to be decided

between these two classes, is
t
whether chattels annexed to the

freehold by a tenant for life, or tenant in tail, become part

of the inheritance, and pass with it to him in remainder, or in

reversion ; or they are to be considered as part of the personal

estate of the deceased tenant for life, or tenant in tail, and go

to his executors.

The only two cases that have been decided between the last

mentioned classes are Lawton v. Laivton, 3 AtL 13; and Dudley

v. Ward, Amh. 113; which establish that the executors of

tenants for life or tenants in tail are entitled to fixtures erected

for the purpose of trade, even where trade and the profits of

land arc combined.

In the former case it was held that a steam-engine erected

by a tenant for life ; and in the latter, that fire engines put up

by a tenant for life, or tenant in tail ; were to be considered as

part of their personal estate, and were removable by their

executors.

There is no doubt that the personal representatives of tenants

for life, or in tail, would be allowed at least the same privilege,

in removing fixtures against the remainder man or reversioner,

that the personal representatives of a deceased owner in fee

have against the heir. For in the case of executor and heir,

the rule is said to obtain with the utmost rigor in favour of the

real estate ; and the case of tenant for life, or in tail, has been

called an ££ intermediate " one, between that of heir and executor,

and that of landlord and tenant ; and accordingly it seems to

be generally understood, that any determination in favour of

an executor against an heir will support a similar claim

between whatever parties it may arise.

With respect to the right of the executors of tenant for life

or in tail, to fixtures put up for ornament or convenience, in

the absence of direct authority, all cases which cannot be

brought without the clars of trade fixtures must be left to bo

inferred from determinations between the heir and the executor

of the owner in fee. See jmt, til.

III. The personal representative, and the heir ofthe deceased

owner of the inheritance— In the early periods of the law it

was an inflexible rule, that whatever was affixed to the free-

hold should descend to the heir as parcel of the inheritance

20 IE 7* 0. 13 : 21 IE 7- c. 26 : Owen, 71 : Oo. Jac. 129:

4 Rep. 6.3, fi4. The first instance in which an exception was

allowed as between the executor and heir was a decision of

C. B. Cornyns respecting a cider-mill, which was men tinned

and approved of by Lord Hardwicke in 3 Atk. 14, This is

the only case to be found in which it has been expressly held,

that the exception on the ground of trade operates in favour

of the personal estate against the claim of the heir. It appears,

however, to establish a general principle that erections for the

purpose of trade may be removed by the executor as part of the

personal estate.

It is also to be inferred from the decision of the cider-mill,

and the instance put by Eord Hardwicke, of the fire engine in

a colliery, that the executor is entitled to remove articles erected

for a purpose in which trade and the profits of land are combined.

But if the property in dispute be absolutely essential to the

value and enjoyment of the real estate, it cannot he taken

away by the executor, but will descend to the heir as parcel of

the inheritance. Thus salt-pans used in salt-works, erected by

deceased owner in his lifetime, on his estate which contained g

salt spring, were held to go to the heir as being accessories to

the enjoyment and use of the inheritance. Lawton v« Satmon
}

1 tE B. 2(iO. in 7iotis,

With regard to the right of the executor to remove fixtures

erected for ornament and convenience, the authorities are so

contradictory, that the extent of the executor's claim is still

involved in uncertainty.

In the older cases it was held that a furnace fixed to the

freehold, and purchased with the house, and hangings nailed to

the wall (2 Freenu 249) J
hangings and looking glasses fixed to

the walls with nails and screws (1 P. W. 94); hangings,

tapestry, and iron backs to chimneys (2 Str. 1141,) ;
should

belong to the executor, and not to the heir. But in a later

case it was said by the Court of K. B. that pots, ovens, and

ranges, fixed by the owner of a house, would go to the heir,

and" not to the executor. 5 B. A. 62 5. And where the

question was, whether stoves, closets, shelves, braving vessels,

locks, blinds, &c. passed to the purchaser of a house, the court

said that some of the articles, viz. the stoves, cooling coppers,

mash tubs, water tubs, and blinds, might be removable as

between landlord and tenant, but would not belong to the

executor, but to the heir, and as between those persons were

parcel of the freehold. 2 B. $ C. 76. And so, on a more

recent occasion, it was said by Bayley, J. that stoves, &a
f*

s>

and cupboards, were parcels of the freehold ; and though thev

might be removed by a tenant during the term, yet they would

go to the heir, and not to the executor. 4 B. § C. 686
:
and

see 2 iV. # 3J. 428,

According, therefore, to these authorities, the courts seem to

consider that the old rule of law has received only a very

partial relaxation in the case of heir and executor.

For further information on this subject, see Amos and ter-

rard on Fixtures, from which the above sketch of the law has

1 been principally taken.

By 7 and 8 G. 4. c. 29* § 44. stealing, ripping, cutting, or

breaking with intent to steal, any glass or woodwork belonging

to any building, or lead, iron, copper, brass, or other metal,

or any utensil, or fixture, whether made of metal or any otwr

materials, fixed to any building, or any thing made ot tnetai

fixed in land being private property, or for a fence to any

dwelling-house, garden, or area, or in any square street, or

other place dedicated to public use or ornament, is telony, an

the offender may be punished as in case of simple 1»«*™£

By § 45. persons stealing any chattel, or fixture let wu


