
IIYTH HYTIL

for he represents the traders as well as owners ; and in whose

hands soever a ship or goods hypothecated come, they are

liable. 1 Salk. 34: 2 Lil Abr. 195. Sec tits* Factor, Insur-

ance, IV., Merchant, Mortgage, Skip* fyc*

11 Yi n. A port or little haven to lade or unlade wares

at, as Queen-hyth, Lamb-hyth, &c. New Book of Entries,

fol 3. De tola medietate hythce sua* in, §c. cum libera t»-

ttmtn et exitu, fyc. Mon. Angl 2. par.foL 142. Also a
wharf, &c

i

IDIOTS AND

JBERNfAGIUM, hihernagium, ybcrnagium.'] Season for

sowing winter corn. Cart Anltq. MSS*
ICEN1. The ancient name for the people of Suffolk, Nor-

folk
,
Cambridgeshire, and Huntingdonshire.

ICII DIEN, from the German.J The motto belonging to

the arms of the Prince of Wales, signifying / serve. It was
formerly the motto of John, king of Bohemia, slain in the

battle of Crcssv, by Edward the Black Prince ; and taken

up by him to show his subjection to his father King Ed-

ward HI.
ICONA, iconia.'J A figure or representation of a thing.

Mat. Pans, 146: Roveden, G?0.

ICTUS ORBUS. A maim, bruise, or swelling
;
any hurt

without cutting the skin and shedding of blood, which was
called plaga : it is mentioned in Bracton, lib, 2. tract, 2. cap,

5 and 24 ; and in the laws of H. 1. c. 34.

IDENTITATE NOMINIS. An ancient, and now obso-

lete writ, that lay for one taken and arrested in any personal

action, and committed to prison for another man of the same

name; which writ was in nature of a commission to inquiic

whether he were the same person against whom the action

was brought ; and if not, then to discharge him. Reg, Orig.

194: F. NB. 267.

By 37 Ed, 3. c. 2. this writ is given for wrongfully seizing

lands or goods of a person outlawed, for want of a good declara-

tion of his surname ; and officers si 1 all take security, to answer

the value of what is seised, if the party cannot discharge it, on

pain of double damages. And this writ shall be maintainable

by executors, &c. by 9 H, 6. c. 4. Vide 3 Coin. Dig: 14 Vin,

Abr. tit. Jdentitate Nomiriis*

Where one person is by mistake arrested for another, the

person so arrested may maintain an action for false imprison-

ment, against the officer to recover damages, though lie sue

this writ for immediate relief from the imprisonment- See

tits. Arrest, False Imprisonment.

IDENTITY of PERSON. Where a person convicted of,

or outlawed for a criminal offence, being asked what he hath

to allege why execution should not be awarded against him,

pleads diversity of person, a jury shall be impannelled to try

this collateral issue, viz. the identity of the person. See 4 Comm.
3Q(): and this Diet. tits. Execution and Reprieve*

II)KS, idus.~] With the ancient Romans were eight days

in every month, so called ; being the eight days immediately

after the Nunes. In the months of March, May, July, and
October, these eight days begin at the eighth day of the

month, and continue to the fifteenth day : in other months
they begin at the sixth day, and last to the thirteenth. But
it is observable, that only the last day is called Ides, the first

of these days is the eighth Ides, the second day the seventh,

the third the sixth, i.e. the eighth, seventh, or sixth day before

the Ides, and so it is of the rest of the days : wherefore when
we speak of the Ides of any month in general, it is to be taken

for the fifteenth or thirteenth of the month mentioned. See
tit. Calends.

IDIOTS AND LUNATICS.

The law relating to persons labouring under the infirmities

LUNATICS.

of idiocy and lunacy, being in many respects the same, and in
all cases depending on similar reasoning, is here reduced to one
head : under which we may consider

—

L Of the Prerogative of the Crown, and the Jurisdiction

of the Court of Chancery.
II. Of the Distinction between Idiots and Lunatics*

III. In what Manner Persons are found to be Idiots or

Lunatics.

IV. Of appointing Com mittees ; their Power and Duties.

V. Of the Civil Rights and Acts of Persons of Unsound
Mind.

VI. Of their Responsibility for Crimes.
VII. Of the Treatment of Insane Persons.

I. 1. Of the Prerogative of the Crown.—As the king
} being

parens patrim, hath the protection of all his subjects, so is he
in a more peculiar manner to take care of all those who, by
reason of their imbecility and want of understanding, are inca-

pable of taking care of themselves; this, in some books, is

called a prerogative in the crown, and in others a regimn minus,
or duty which the king owes to his subjects in return for their

subjection and allegiance to him. Staund. Prwrog. cap. jj.

fol. 33: 2 Inst. 14: 4 Co. J26\ a. : Dyer, 25.

The custody of an idiot and his lands was formerly vested

in the lord of the fee. Flvi. L I* c. IL § 10. And therefore

still, by special custom in some manors, the lord shall have the

ordering of idiot and lunatic copyholders. Dy. 302 : Huit. 17:

Nay, 27* But by reason of the manifold abuses of this power
by subjects, it was at last provided by common consent, that

it should be given to the king as the general conservator of

his people, in order to prevent the idiot from wasting his

estate, and reducing himself and his heirs to poverty and dis-

tress. F. N. B. 232. This fiscal prerogative of the king is

declared in parliament by the 17 Ed. 2. c. 9. which directs, in

affirmance of the common law, that the king shall have ward

of the lands of natural foots, taking the profits without waste

or destruction, and shall find them necessaries; and after the

death of such idiots, he shall render the estate to the heirs;

in order to prevent such idiots from aliening their lands, and

their heirs from being disinherited. 4 Rep. 126.

Lord Coke in 4 Co. Beverley's case, says, that this preroga-

tive was by the common law, and that the statute de pmro-
gativd Regis, 17 Ed. 2. c. Q. above mentioned, is only declara-'

tive thereof. 2 Inst. 14: 4 Co. 126".

The king, after a person has been found an idiot, by office is

entitled to the custody of the body of such idiot, and of his

lands and goods during his life, and as well of those lands and

other hereditaments which he takes by purchase as by descent;

but the freehold of them remains in the idiot, notwithstanding

the right of the crown to their eustody. 4 Rep. 126:

Staundf 34. 36'. For although the statutes respecting idiots

and lunatics (17 Ed. 2. c. 9, 10.), refer only to the lauds of the

idiot or lunatic, yet it seems that the prerogative extends to the

custody of his person, goods, and chattels. ±Rep. 126: F. N. B.

232. But if an idiot has not the possession of lands or goods, but

only a title of entry, or right of action, the king cannot enter
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or have the custody of them. Siaundf 35: Jin. Abr. tit.

Lunacy (B. 2.), p. 1. The king irmy take the profits of an

idiot's estate to his own use, allowing necessaries to him and

his family, and making reparations, and may also demise the

lands of an idiot rendering rent. Staundf. 35: Moore, 4:

jWr, «• Though the king may, by scire facias, or by

information, avoid all acts of an idiot done during his inca-

pacity, yet his right to the mesne profits shall have relation

onlv to the time of the office. 8 Rep. 1 70. a.

So the king may grant the custody of an idiot, his lands,

and goods, to another; F. N. H. 232: 2 Ck. Cat. 70: Ami.

23 ; and such grant may be made without security to

account ; 3 Mod. 23 ; and it seems may extend to the grantee's

representatives. 2 CJu Cas. 70: 1 Fern. 9 137- The doubt,

whether the king could grant the custody of an idiot to one,

and his executors proceeded on the possibility of the executor-

ship devolving on an infant, who, being held incapable of

managing his own estate, could scarcely be thought a proper

person to be intrusted with the charge of the person and lands

of another. The Court of King's Bench, however, did, upon

an Issue directed, adjudge the grant to be good, holding it to

be a trust coupled with an interest, of which an infant is
1

^pable. 3 Mod 45: Skin. 177- See 1 Fern. {). Neither

are the executors of an idiot entitled to an account against the

grantee for the profits accruing during the grant from the

crown. $Atk.3l2.
This branch of the royal revenue was long considered as a

hardship upon private families; and so far back as 8 Jaa. h it

was under the consideration of parliament to vest this custody

in the relations of the party, and to settle an equivalent on the

crown in lieu of it; it being then proposed to share the same

fate with the feodal tenures which have been since abolished.

4 Inst. 90S: Com. Journ. GlO. Yet few instances can be

given of the oppressive exertion of it, since it seldom happened

that a jury found a man an idiot a nativitate, but only non

compos mentis from some particular time ; which had an opera-

tion very different in point of law, 1 Comm. 304. And
since the Revolution, the crown has always granted the surplus

profits of the estate of an idiot to some of his family. 1 Ridg.

P. C. 519: App. n. 1-

With respect to lunatics, it is enacted by the statute de

prerogativa (17 Ed. 2. si. 2. c. 10), that the king shall provide

where any (that beforctime hath had his wit and memory)

happen to fail of his wit, as there are many having lucid inter-

vals, that their lauds and tenements shall be safely kept,

without waste and destruction, and that they and their house-

hold shall live and be maintained competently from the profits

of the same ; and the residue beyond their reasonable susten-

tion shall be kept to their use, to be delivered unto them

when they recover their right mind ; so that such lands and

tenements shall in nowise within the time aforesaid be aliened ;

nor shall" the king take any thing to his awnTuse, And if the

party die in such state, the residue shall be distributed for his

soul,' by the advice of the ordinary ; and of course, by the sub-

sequent amendments of the law of administration, shall now go

to his executors or administrators. 1 Comm. S04.

It will be seen, therefore, that the words of the above statute

differ as to the provisions for the care of the property of an

idiot and a lunatic. In the case of a lunatic the king is a mere

trustee, acting only as parens pairigi; in that of an idiot_he

has, or is en titled to have, a beneficial interest.

The prerogative of the crown does not prevent a relation or

friend from "confining a lunatic ; 2 Roll Ahr. 54h': 4 Comm.

25 ; under the regulations introduced by statute. See post, VII.

The right of the crown to control and manage lunatics and

their estates commences with the finding of the inquisition.

8 Rep. 170. h.

Of the Jurisdiction of the Court of Chancery.—As to the

manner in which this branch of the prerogative is vested in

the chancellor, before the Court of Wards was erected, the juris-

diction, both as to idiots and lunatics, was in Chancery, and

vol. I.

therefore all such commissions were taken out and returned in
Chancery ; and after the Court of Wards was abolished by act
of parliament, it reverted back to the Court of Chancery,
2 Atk. 553. When a person is found an idiot or a lunatic,
the king alone has power to grant the custody of the idiot or
lunatic and his estates by sign manual ; and therefore, to save
repeated application to the crown, it has been the practice to

entrust such power by warrant under the sign-manual, coun-
tersigned by the two secretaries of state, to the lord chan-
cellor, on his coming into office ; by virtue of which warrant,
and not as chancellor, he has the ordering and dispositiori_i>f

the persons and estates of idiots and lunatics^ and such war-
rant confers no jurisdiction, but only a power of administration.
This authority is given to him (as stated in the warrant) in
consideration of its being his duty, as chancellor, to issue the
commission on which the inquiry as to the fact of idiotcv ov
lunacy is to be made.

1 his branch of the prerogative may be exercised by any
officer the crown thinks fit ; it is ordinarily delivered to a great
officer of state, but not necessarily to the keeper of the great
seal. 4 Bro. C. C. 233: 2 Shaw % W. 525. An instance Is

mentioned of the lord high treasurer having the warrant

;

2 Dick. 553 ; but if it were granted to any other officer of
state than the chancellor, it would not enable such officer to

act after the grant made to the committees, but merely to

direct such grant.

The warrant confers the right of making grants of the
custody of the persons and estates of idiots and lunatics, and
empowers the lord chancellor, or other person to whom it is

given, to prepare and pass such grants without any further
special warrant from the crown. See $ P. W. ]0~. [a.)

After the custody is granted, the chancellor acts in matters
relative to the lunatic, not under the sign manual, but by virtue
of his general power as keeper of the king's conscience ; and
the orders of the Court of Chancery in matters of lunacy are
enforced by attachment, not as being warranted by the sign-
manual, but by the general power of the court. 2 AmbL 707.
See 2 Sch. # L. 438 ; 6 Fes. 783.

Neither the masterof the^rolls^ nor the vicc-chancellor^an
sit_for tKe lord chanceJloTTrTmatters "of lunacy. Shelfbr^s
Law ofLunacy, 3 5. 18. And as his power isTferived under
the sign-manual, in virtue of the prerogative of the crown, he
is responsible to the crown alone for the right exercise of it ;

and therefore an appeal will not lie to the House of Lords
from an order made in lunacy, but must be made to the king
in council. 3 P. IVms. 107: 6 Bro. P. C. 32[).

Though in strictness the guardianship of the king may be
said to be determined by the death of the lunatic, yet it has
been held, that the chancellor may make an order in a
lunatic's affairs, after his death. Ami). 706. See also 3 Bro.
C. R. 238,

The Court of Chancery will not interfere touching the pro-
perty of a person of unsound mind, where no commission of
lunacy has issued. 5 Rus. 152.

As to the powers given to the chancellor or other person
entrusted with the sign-manual by statute, see post, IV,

II. Ofthe Distinction between Idiots and Lunatics.— An idiot

(derived originally from the Greek Iawr?/c, a private individual),

or naturalfool, is one that hath had no understanding from his

nativity, and therefore is by law presumed never likely to

attain any.

A man is not an idiot if he hath any glimmering of reason,

so that he can tell his parents his age, or the like common mat-
ters, I\ X. B. 233.

Fitzherbert also defines an idiot from birth to be a person
who cannot count or number twenty pence, or tell who was his

father or mother, or how old he is, &c, so as it may appear that

he hath no understanding of reason what shall be for his profit

or what shall be for Ins loss: but if he have sufficient understand-
ing to know and understand his letters; and to read by teaching
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or information of another man, he is not an idiot, F. N. B.

In a case in the House of Lords, however, Lord Tenterden
is reported to have said that the above definition was contrary

to common sense, for, as to repeating the letters of the alphabet,

or reading what is set before him, a child of three years old

may do that. 1 Dow. P. C- {New Series) 3<)2 : S. C. 3 Bligk,

{New Series.*)

Although a person has a weak mind, yet, if he appears by
conversation and instruction capable of acquiring a competent
share of understanding to enable him to govern himself or his

estate, and a memory sufficient to retain the knowledge so

acquired, he is not considered in law an idiot, or of unsound
mind. 1 Ridg. P. C. 522.

But if it appear he has the use of understanding, which
many of that condition discover by signs to a very great

measure, he may be tried and suffer judgment and execution,

though great caution is to be used therein. 1 Hale P. C. 34.

A person born deaf and dumb, on attaining 21, applied to

the Court of Chancery to have possession of her real, and an

assignment of her chattel, estate, and the chancellor having

put questions to her in writing, to which she returned

sensible answers in writing, the application was granted.

1 Dick. 2GS.

And there can be no doubt, whatever was the case formerly,

that now, owing to the judicious and humane means used, deaf

and dumb persons are capable of being taught many pursuits,

and may receive moral instruction, fully sufficient to raise them
to the station and to the responsibility of rational agents.

A man who is born deaf, dumb, and blind, is looked upon
as in the same state with an idiot ; lie being supposed

incapable of any understanding, as wanting all those senses

which furnish the human mind with ideas. Co. Lit. 42 :

Flcta, I 6". c. 40.

A lunatic, or person non compos mentis, is one who hath had
understanding, but by disease, grief, or other accident, hath lost

the use of his reason. A lunatic is, indeed, properly one that

hath lucid intervals, sometimes enjoying his senses, and some-
times not; and the word is derived from the Latin tuna, in

consequence of a belief which formerly prevailed that the moon
has an influence over mental disorders.

Under the general name of non compos mentis, and which
is the most legal term, are comprised not only lunatics, but

persons under phrenzies, or who lose their intellects by disease ;

those that grow deaf, dumb, and blind, not being born so, or

such, in short, as are judged by the Court of Chancery incapable

of conducting their affairs. See post, III.

The more general description of a person, who, from his

want of reason and understanding, comes within the protection

of the law, is that of non compos mentis. Co. Lit. 246 : 4 Co.

124: Ski* 177^

There are, says Coke, four kinds of men who may be said to

be non compos:— 1. An idiot, who is non compos from his

nativity. 2. One made such by sickness. 3. Lunatic, aui

aluptando gaudet lucidis interval!is ; who is non compos only

for the time that he wants understanding. 4. One that is

drunk; which last is so far from coming within the protection

of the law, that his drunkenness is an aggravation of whatever

he does amiss. Co. ZA. 247: 4 Co. 124. See 1 Hale Hist,

P. C. 30. 37: 3 P. Wms. 130: and this EHet. tit. Drunkenness.
1. An idiot U a fool or a madman from his nativity, and one

who never has any lucid intervals ; therefore the king has

the protection of him and his estate during bis life, without

rendering any account; because it cannot be presumed that he
will be ever capable of taking care of himself or his affairs:

and such a one is described as a person that cannot number
twenty, tell the days of the week, does not know his father or

mother, his owji age, &e. But these arc mentioned as instances

only; fur idiot, or not, being a question of fact, must be tried

bv jurv, or inspection. Dyer, 2b: Moor, 4. pi. II: Uro.

Idiots : F. N* B. 233.

But though an idiot must be so a nativiiate, yet, if by inqui-

sition it be found, that A. is an idiot not having any lucid

intervals per spatium octo annorum, this is a sufficient finding;

for the inquisition having found the party an idiot, the adding
spatium octo annorum is surplusage, and shall be rejected.

3 Mod. 43, 44: 2 Sliow. 171 : Skin. & 177 : & C. Prodgers
and Lady Frazier.

2. One made such by sickness, which Lord Hah calls

dementia acvidenlatis vel adventitia, and which he again dis-

tinguishes into a total and a partial insanity, from its being

more or less violent, is such a madness ps excuseth in criminal

cases ; and though the patty also in every thing else be

entitled to the same protection with an idiot, and though his

disorder seems permanent and fixed, yet as he had once reason

and understanding, and as the law sees no impossibility but

what he may be restored to them again, it makes the king

only a trustee for the benefit of such a one, without giving

him any profit or interest in his estate. 1 Hale's Hist.

P. C. 30.

3. A lunatic; this is also dementia accidentals vel adven-

I ilia ; and though such a one hath intervals of reason, yet

during his phrenzy he is entitled to the same indulgence as to

his acts, and stands in the same degree, with one whose disorder

is fixed and permanent, 4 Co. 125: Co. Lit. 247: 1 Hales

Hist. P. C. 31.

4. One made mad by drunkenness, which is called dementia

effectata ; and though, as has been said, such a person be not

entitled to the protection of the law, yet if a person by the

unskil fulness of his physician, or by the contrivance of his

enemies, eat or drink such a thing as causeth phrenzy, this

puts him in the same condition with any other phrenzy, and

equally excuseth him ; also if by one or more such prac-

tices an habitual or fixed phrenzy be caused, though this

madness was contracted by the vice and will of the party, yet

this habitual and fixed phrenzy thereby caused puts the man
in the same condition as if the same was contracted involun-

tarily at first. Plowd. 19. a. : Co. Lit. 247 : 1 Hale's Hist.

P. C. 23.

But though this subject of madness may be branched into

several kinds and degrees, yet it appears that the prevailing

distinction in law is between idiocy and lunacy : the first a

fatuity a nativilate, vel dementia naturalis : the other acci-

dental or adventitious madness, which, whether permanent and

fixed, or with lucid intervals, goes under the general name

of lunacy. 4 Co. 125. a.

But a commission of lunacy is not confined to strict insanity,

but is applied to cases of imbecility of mind, to the extent of

incapacity, from any cause; as disease, age, or habitual intoxi-

cation. 8 Ves. 65. See post, II

L

As to what constitutes imbecility of mind, see the remarfa

of Sir John Nicholl, in 1 Hagg. Feci. R. 401.

III. In what Manner Persons are found to be Idiots or

Lunatics.— Every person of the age of discretion is in law pre-

sumed to be of sound mind and memory, unless the contrary

appear ; and this rule holds as well in civil as criminal cases.

1 Hays Hist. P. C* S3.

By the old common law there is a writ de idiotd hquirendo,

to inquire whether a man be an idiot or not ; which must be

tried by a jury of twelve men; and if they find him merus

idiota, the profits of his lands, and the custody of his person,

may be granted by the king to some subject who has interest

enough to obtain them. F. N. B. 232.

If a man be found by a jury an idiot a nathifate }
he may

come in person into the Chancery before the chancellor, or be

brought there by his friends, to be inspected and examined

whether idiot or not ; and if upon such view and inquiry it

appears he is not so, the verdict of the jury, and all the pro-

ceedings thereon, are utterly void, and instantly of no effect.

9 Rep. 30 : 4 Co. 1

The method of proving a person non compos is very similar



to that of proving him an idiot. The lord chancellor, to whom,
by special authority from the king, the custody of idiots and
lunatics is, as we have seen, generally intrusted, upon petition or
information, grants a commission in nature of the writ deidiotd
hquirendo, to inquire into the party's state of mind ; and if he
be found non compos, the chancellor usually commits the care
of his person, with a suitable allowance for his maintenance,
to some friend, who is then called his committee. See
post, IV.

Of the Commission*— When persons non compotes mentis
became distinguished into the two classes of idiots and lunatics,
distinct commissions, in the nature of the old writs, were
framed for each of them, one de idiotd inquirendo, and the
other de lunatico inquirendo.

Commissions are made by letters patent tinder the great
seal, and were formerly directed to five commissioners, three or
more of whom were required to act. But by the 8 and 4
W. 4. c 36. (after reciting, that great inconvenience and
expence had been experienced from the practice of addressing
commissions in the nature of writs de lunatico inquirendo, to
three or more persons therein named as commissioners, and
doubts had arisen whether such commissions could be addressed
to one commissioner only) it is enacted, that the lord chan-
cellor, or the lord keeper, or commissioners of the great seal,
or other the persons intrusted, by virtue of the king's sign
manual, with the care ami commitment of the persons and
estates of persons found idiot, lunatic, or of unsound mind,
may (if thought advisable) cause such commissions to be
directed to one or more persons, who shall make inquisition
thereon, and return the same into Chancery; and for that
purpose shall have the same power to issue precepts to the
sheriff' to summon a jury, and to compel the attendance of
witnesses, and the pn»duction and attendance of the alleged
lunatic, idiot, or person of unsound mind, and all other the
powers hitherto possessed by the three or more commissioners
in such commissions named.
When granted.—The rules of judging upon the point of

insanity being the same at law and in equity, the Court of
Chancery cannot assume any kind of discretion upon the sub-
ject

; and therefore, the return of ,ari
' inquest, stating that

W. B. was, at the time of taking the inquisition, from the
weakness of his mind, incapable of governing himself and his
lands and tenements, was held illegal and void; and many
adjudged cases being cited to the same effect, Lord Hardwicke
congratulated himself that, upon search of precedents, the
court had not gone further, in departing from the legal defi-
nition of a lunatic, than in allowing returns of non compos
mentis, or insanw menth, or, since the proceedings had been in
English, of unsound mind, which amounts to the same thing.
And in Lord Donegal's case, upon the same principle, a com-
mission of lunacy was refused, though it was admitted that
the weakness of Lord Donegal's understanding was extreme.
See 3 Z\ Wms. 130: 2 Atk. 327 : 3 Ath. \6S: 2 Fes. 407.
But though a court of equity, in judging upon the point of

insanity, is governed by the rules of law, yet, if a man, by age
or disease, is reduced to a state of debility of mind, which,
though short of lunacy, renders him unequal to the manage-
ment of his affairs, the court will, in respect of his infirmities,
if the demand in question be hut small, appoint a guardian to
answer for him, or to do such other acts as his interest, or the
rights of others, may require. 3 P. Wms. 111. n. B. Upon
petition, praying a reference to the master as to the state of
the plaintiff' and her fortune, and directions for her mainte-
nance, the property being too small to hear a commission of
lunacy, an order was made upon affidavits, without a reference,
for payment of the dividends for two ensuing quarters. 4 Fes.
79o. As to the general rules of determining what shall be
considered a lucid interval, where previous lunacy has been
proved or admitted, see 3 Bro. Ck, R. 441.
Of late years, the question has not been in many cases whe-

ther the party is absolutely insane ; but the court has issued a

commission, provided it has been made out that the party is

unable to act with any proper and provident management ; is

liable to be robbed by any one
; and, in short, labours under

that imbecility of mind which requires as much protection as
actual insanity. 8 Fes. 65.

Though it was formerly doubted, it now seems to be settled
that a commission may be sued out against a lunatic resident
abroad, and may be executed where his mansion house was : ex
parte Southcote, Ami). 109.

Upon ivhose Application.— It has been said, that as the crown
has an interest in respect of persons non comjX)fes mentis, a
commission may issue upon information by the attorney-
general. 1 Coll on Lun. 125.

However, commissions are usually directed upon petitions
preferred by the near relations of the supposed lunatics, accom-
panied by affidavits, setting forth instances of the weak or
incoherent behaviour of the parties.

A husband may prefer a petition for a commission again t

his wife, and vice versa. A father or mother against a child,

and vice versd. Brothers, sisters, uncles, aunts, nephews,
nieces, cousins, against each other. An executor under a will

against a legatee. A trustee under a deed against his cestui

que trust, And creditors against their debtor. 1 Coll. on
Lun. 377.
The nearest relations of the alleged lunatic will be allowed

the carriage of a commission, unless there be some specific

ground of objection. 1 Fes. $ B. 5J).

Of the Execution of the Commission.—The common order of
the chancellor directs the commission to be executed in or near
the residence of the supposed lunatic, and a jury of the county
and neighbourhood to be returned, to inquire of the lunacv.
And a satisfactory ground must be made out to establish an
exception to this rule.

As to the authority of the court to enforce the production of
persons suspected to be idiots or lunatics, it seems clearly esta-

blished, that upon the commission being sued out, the person
having the hum tie must, when required, produce him. 1 P.
Wms. 701 : 2 P. Wins. OSS.

The commissioners and jury have a right to inspect and
examine the lunatic ; and the latter generally exercise their

privilege. And the lunatic himself has a right to be present
at the execution of the commission. 12 Fes. 455.

Notice of the execution of the commission is not generally
given to the party affected by it ; but if a sufficient reason for

such notice is made out, the court will, on application, order it

to be given to the party requiring it. 1 Fes. 26*9-

The commissioners are bound, under a penalty of 40A, to

suffer witnesses to give evidence openly in their presence. And
when the jury are ready to return their verdict, they must
receive it, or incur a penalty of 100/. 1 //. 8. c. 8.

Of the Inquisition.—The inquisition, by 36 Ed. 3. c. 13.

must be by indent ure, and one not indented was held void.

Dytr3 170. a. It must also he under the seals of twelve jury-
men, otherwise the officer by whom it is taken will be liable to

the penalty of 100/. 1 H. 8. c. 8. In inquiries under com-
missions, the jury have not been strictly limited to the question
whether lunatic or not ; for it has been held sufficient if they
find that the party is of unsound mind.
The proper return to a commission of idiocy or lunacy,

where the party is not found an idiot or lunatic, but is con-

sidered by the jury as an object fit to be under the superin-

tendence of the Court of Chancery, is, that he is of unsound
mind, so that he is not sufficient for the government of him-
self, his lands, and tenements; and, therefore, where the return
was ** that the party was so far debilitated in his mind, as to

be incapable of the general management of his affairs, and had
been in the same state of mind for six months last past," the
inquisition was quashed, and a new commission issued, 12 Fes.

445. And see 4 Buss. 182.

The chancellor inclined to quash the inquisition, the com-
mission not having been executed near the place of abode;

4 B 2
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and nn order, that the lunatic should have due notice, having

been disobeyed. 7 ffyfr %6h
By the 1 W. 4. c. 65. § 41. inquisitions of lunacy on com-

|

missions in Great Britain, and writs of supersedeas thereon,

mav be transmitted to Ireland, and entered on record in the

Chancery there, and acted on in Ireland; and so, vice verm,

inquisitions in Ireland may be transmitted, &c., to iaig-

land.

Oftraversing fhe Inquisition*—A traverse is a summary pro-

ceeding, setting out the inquisition, and traversing or denying

the facts thereby found, whereupon issue is joined for the

crown by the attorney-general; and a venire jdcias juratares

will he awarded into the Court of King's Bench, 4 lust. 80:

2 Saund. (>. %$ : 5 Fes.

If by inquisition a person he found a lunatic, and the custody

granted to J. S., and the party thus found bring a scirefm-his

to set aside the inquisition, the committee of the lunatic cannot

plead nor join issue in such scire facias ; for he can have no

interest in the estate of the lunatic, being only in the nature

of a bailiff to the king, and therefore, bis duty is to inform the

king's attorney -general of the nature of the affair, who is the

proper person to contest the matter in behalf of the king.

L' Sid, 124.

The 2 Ed. 6\ c* 8. § 6. provides, that " if any be, or shall be,

untruly found lunatic, &c, that every person or persons grieved,

or to he grieved, by any such othce or inquisition, shall and

mav have his or their traverse to the same immediately, or

after, at his or their pleasure, and proceed to trial therein, and

have like remedy and advantage as in other cases of traverse

upon untrue inquisitions or offices founden." It has been

doubted, however, whether the party aggrieved by the inqui-

sition must not apply to Cham-cry, notwithstanding this pro-

vision of the statute. Ley, 26\ 27- Certain it is, that he must

apply in order to suspend the grant of the custody of the

person, which regularly is immediate upon the return of the

inquest ;
though, according to stat. 18 H. 6. c. 6., the custody

of the laud ought not to he granted till a month alter, in order

that the parties affected by it may have time to traverse it.

Ex parte Roberts, 3 Atk. 5. For the doctrine of traversing an

inquisition, see the cases referred to in ex parte Roberts* 3 Atk, 7*

311, The 2 Ed. 6. gives the right of traverse to all persons

aggrieved by the inquisition ; yet the heir may not traverse it,

but is bound upon the traverse by the lunatic, or his alienee,

who may traverse it. Ex parte Roberts, 3 Atk. 308 : 1 Ch.

Ca. U&
By the 6 G. 4. c. 53. § 1. petitions to traverse inquisitions re-

turned into Chancery, may, within three calendar months after

the return, be presented to the lord chancellor, who may make

order for trying such traverses within six months, and for the

traverser {not being the party found lunatic) to give security

for all proper parties proceeding to the trial. Persons not

petitioning or proceeding within the times limited, or neglect-

ing to give security, shall be barred. § 2. Chancellor, if dis-

satisfied with any verdict, may direct a new trial (§ 3.), and

make orders for management of the person and estate of the

lunatic, notwithstanding any petition or order for traverse may

he depending. Committees, &c, acting under such orders, are

indemnified, § 4.

Any individuals who suppose their interests affected by the

acts which the lunatic has done, have a right to apply to the

great seal, for leave to traverse the inquisition, winch is never

refused in any proper case. Per Lord Lldon, 2 IVils. § S.

520.

A traverse may he ordered to be tried by a special jury at

the next assizes to he held for the county where the party has

her residence. 5 Fes. 8"2. And such trial may be postponed

in the absence of material witnesses, and on the ground of

want of time to prepare for trial. Sir G. 0. P. Turner s case,

Of superseding the Commission*— In case of the lunatic's

recovery, he must petition the chancellor to supersede the com-

mission ; upon the hearing of which, the lunatic must attend
in person, that he may be inspected by the chancellor: it is

also usual for the physician to attend, and to make an affidavit

that the lunatic is perfectly recovered. Fonblnnque Treat. Eq.
c. 2. § 3. in note.

And without strong evidence of his sanity given hv medical
men, or other persons competent to form an opinion, the chan-

cellor will not supersede a commission. 1 Colt, on Lun. 324.

After the chancellor has made an order for superseding a

commission of lunacy, the party must be restored to the

government of himself and his property by a grant under the

great seal.

A commission may also be superseded if the party has been

irregularly found a lunatic. 3 Atk. 6 : and see 1 Mer. g60.

IV. 1. Of appointing Committees. The custody of lunatics

being a branch of the prerogative, the appointment of the com-

mittees must necessarily he in the discretion of the person to

whom that branch of the prerogative is intrusted ; but in the

exercise of this discretion, certain rules have been regarded, as

best calculated to protect the person and interests of the unfor-

tunate lunatic.

To prevent sinister practices, the next heir is seldom per-

mitted to be the committee of the person of a lunatic, because it

is his interest that the party should die; but it has been said

|

there lies not the same objection against his next of kin, pro-

vided lie be not his heir ; for it is his interest to preserve the

lunatic's life, in order to increase the personal estate, hy savings

(out of the rents and profits of the real ), which he or his family

may hereafter he entitled to enjoy. c2 P. Wms. 63$. The
heir is generally made the manager or committee of the estate,

it being clearly his interest, by good management, to keep it in

condition; accountable, however, to the Court of Chancery,

and to the non compos himself if he recovers, or otherwise to

his administrators. 1 Comm. 305*

This distinction was, however, very severely reprobated by

Lord Chancellor Macclesfield, in Justice Dormer s case, 2 V.

Wms. 264. as founded in barbarous times, before the nation

was civilized ; but it may be observed, in defence of it, that it

gives the custody of the person to those who, in point of near*
1

ness of blood, have equal pretensions to the charge, without

the same temptation, in point of interest, to abuse it. Lord

Chancellor Finch, in Lady Man/ Cope's case, 2 Ch. Ca. 2$$
appears, indeed, to have strained the rule beyond its original

extent, in deciding that a half-sister should not be committee

of the person of the lunatic, because concerned to outlive her.

A reason which, in fact, does not apply ; for indeed, the per-

sonal estate may increase, and probably will, by good manage-

ment, during the life of the lunatic; thus, the longer tie

lunatic lives, it will be the better for the next of kin. 2 P.

Wms. GB8. 544.

The old rule, however, has not been adhered to for a great

length of time; see 7 Fes. ?0O. where Lord Eldon appointed

a brother of the half blood, and who was entitled in remainder,

to his estate, committee of the person of the lunatic. The usual

course is for the chancellor on petition to refer it to one of the

masters, to inquire and certify the most fit and proper radi*

|

viduals to he appointed committees of the person and estate of

the lunatic. Hut where the property is small, the court will,

on application supported by satisfac tory evidence, appoint com-

mittees without reference to the master. 1 Rass. cy Mi/lne, 1 1&

Though no committee should get any thing by his appoint-

ment, yet the allowance for the support of a lunatic should he

liberal and honourable ; and, if necessary, the court will allow

the yearlv value of the lunatic's estate* See 2 C. C. %S\ i

Amb. 78 : 2 P. Wms, 2<>2 : 3 P. Wms. 110.

So strictly does the court consider the committeeship a mere

authority without any interest, that where the custody of the

lunatic's estate was granted to husband and wife, the wife

being next of kin to the lunatic, Lord Talbot held, that the

I
husband's right was determined by the death of the wife, the



orant being joint Forester, 143, It must not; however, lie

inferred from this case, that the husband was necessarily joined

in the grant ; Lord Parker having held [ex parte Kingsmiik

Mich. T. 1?29) ?
that the custody of a lunatic may be granted

to a feme covert, though not sui juris ; and, indeed, the court

will seldom grant the custody to two, and in its choice is influ-

enced by the sex of the parties applying, as well as by other

circumstances. Therefore, where two persons equally a-kin to

a ferae lunatic, the one a man, the other a woman, applied for

the custody, the woman was preferred, as being of the same sex,

and better knowing how to take care of her. 2 P. JVms. 635.

Committees of the estate must enter into recognizances,

together with two sureties, in double the amount of the rents

and profits of the estates, and of the outstanding property, for

dulv accounting for them once in every year, or oftener if

required.

2. Their Power arid Duties.-—The committee of the estate

is considered as a mere bailiff appointed by the crown, and

under its control, to take care of the property, and to act ac-

cording to the duty imposed on the crown, and he is liable to

account, to censure, to punishment, and to removal, if he mis-

conduct himself 2 Sch. $ L. 436.

The committee of a lunatic's estate has, under the authority

of the chancellor, the management of his property, but he can-

not enter into any contract which shall be regarded as binding

upon the person intrusted to his care, unless the same is war-

ranted by some act of parliament ; and, even in such cases,

the previous directions of the chancellor is generally required.

Sec post.

Provisions have been made from time to time by various

statutes, authorising committees of lunatics, generally by the

direction of the chancellor, to do certain acts for the benefit

of the real and personal estates of such lunatics*

By the general inclosure act (41 G. 3. c. lOQ. § t8.>, and in

most acts of inclosure, committees of lunatics are enabled to per-

form certain acts on their behalf, such as accepting of allot-

ments of land, &c. And by the act consolidating the statutes

for redeeming the land-tax (42 G. 3. c. 1 1() § 14-) committees

may contract for the redemption of the land tax payable out of

the estates of lunatics.

Bv the 1 W. 4, c. G5. (whereby several former statutes

are repealed), lunatics may be admitted to copyholds by their

committees* § 3. Committees paying fines may reimburse

themselves out of the rents of the copyholds. § 8. And no

forfeiture is to be incurred by lunatics for not appearing or

refusing to pay fines. § 9« Committees, by the direction of

the chancellor, may surrender leases, whether for lives or years,

belonging to lunatics, in order to renew them. § 10. And the

fines, &c, attending such renewals, are to be charged on such

leaseholds. § 14. Committees, by the direction of the chan-

cellor, may, on the other hand, accept of surrenders of leases,

and make new leases. § If). The fines received for such last-

mentioned renewals to be applied as directed by the chancellor,

and, on the death of lunatics, to be considered as part of their

real estate. §21. And where lunatics are seised of any estate,

With a power of leasing, such power may be exercised hy their

committees, under the direction of the chancellor. § 23. And
where lunatics are seised of estates in fee or in tail, or have an

absolute interest in leaseholds, the chancellor may direct their

committees to make leases thereof. § 2 k So much of the

1 G. 1. c, 10. § 9* for augmenting the maintenance of the poor

clergy as enacted that the agreements of guardians of idiots

should be effectual, is repealed. § 2i>. Hut sik-h agreements

may be made by committees of lunatics with the approbation

of the chancellor. § 26. Committees, by direction of the chan-

cellor, may convey lands in performance of contracts made by

lunatics. \ 27- The chancellor may order the estates of luna-

tics to be sold, for the payment of debts, mortgages and

direct committees to execute conveyances in their names. § 28.

The surplus moneys arising from such sales to be of the nature

of the estates sold. §
c29- Sto<& standing in the names of

lunatics beneficially interested therein, or in the names of
their committees, may be ordered by the chancellor to be
transferred to new committees, or into the name of the account-
ant-general. § 33. And stock standing in the names of per-

sons residing out of England, and found lunatics according to

the laws of the places where they are living, may be ordered
by the chancellor to be transferred to the curators appointed
for the management thereof. § 34. The powers given to the
Court of Chancery to extend to land and stock within all the Bri-
tish possessions, except Scotland, § 36 ; and may be exercised by
the Exchequer, § 37 ; and by the Courts of Chancery and Ex-
chequer in Ireland, with respect to land and stock there. § #8*
The powers given to the lord chancellor to extend to all laud

and stock within the British dominions and colonies, except

Scotland and Ireland. § 3$. And such powers may be exer-

cised h\ the lord chancellor of Ireland in that nam try. $ 10.

The act to be an indemnity to the Bank and other companies.

§ 44-.

In cases where it is not thought expedient to intrust com-
mittees with the receipt of the rents of the estates of lunatics,

receivers may be appointed. And a receiver will sometimes
be appointed where the committee lives at a distance, or is

infirm, or the management of the property is attended with
considerable trouble. Shelf, on Lun, 146-

An ejectment must be brought in the name of the lunatic,

and not in that of his committee, for the latter has not interest

in the land. 2 JVih. 130: 2 Sch. L. And it should set to

he has no further power of distraining for rent in arrear than

that possessed by receivers.

With respect to the powers with winch the committee of a

lunatic is intrusted, they are necessarily restrained by the object

of the trust ; and as a discretionary power might, in some in-

stances, endanger that object, the committee cannot make
leases, nor incumber the lunatic's estate, without special order

of the court, though the profits be not sufficient to maintain

the lunatic ; therefore, where the lunatic when sane had
mortgaged his estate for 50/. and the committee had afterwards

taken up more upon it, the court refused to allow the mort-

gage to stand as a security for mure than the ."iO/. or to charge

the heir of the lunatic with the improvements made hy the

committee. 1 Vern. 262.

The court, however, will allow the committee of a real

estate of a lunatic to exercise the same power over it, in regard

to cutting tiniher for repairs, as any discreet person who wM
the absolute owner of it might do. 2 Atk. 407* Though it

has been stated as a rule never departed from, not to vary or

change the property of a lunatic, so as to effect any alteration

as to the succession to it ; it has been decreed, that incum-
brances paid off in the life-time of the lunatic, out of savings

of the estate., should be assigned to attend the inheritance,

and not in trust for the next of kin ; the ruling principle in

the management of a lunatic's estate being considered to be

the doing of that which is most beneficial to the lunatic. And
it is upon this principle that the court will order part of the

lunatic's personal estate to he laid out in repairs, or even upon

improvements of his real estate, if the interest of the lunatic

requires it, and the next of kin cannot show good cause against

it. See Amb. 81.706:2 Atk. 414,

In managing the estate of a lunatic, the general principle is,

to attend solely to the interest of the owner, without any
regard to the succession. 2 I'cs. 72.

And great care must be taken that nothing extraordinary

is attempted ; as purchasing estates, disposing of interests,

engaging in adventures, &c. lb. 73.

V. Of Ike Civil Rights and Acts of Persons of Unsound Nimf.

—An idiot, or person von compos, may inherit ; because the

law, in compassion to their natural infirmities, presumes them
capable of property. Co. Lit, 2. H.

It w-as formerly adjudged, that the issue of an idiot was

legitimate, and consequently that his marriage was valid. A
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strange determination I since consent is absolutely requisite to

matrimony, and neither idiots nor lunatics are capable ol' con-

senting to any thing; and therefore the civil law judged more
sensibly when it made such deprivations of reason a previous

impediment:
;
though not a cause of divorce if they happened

after marriage. And modern resolutions have adhered to the

reason of the civil law, by determining that the marriage of a

lunatic 3 not being in a lucid interval, is absolutely void.

1 Hogg, 414: 2 Thill 69. But as it might be difficult to

prove the exact state of the party's mind at the actual celebra-

tion of the nuptials, the 15 G. 2. c. 30. (extended to Ireland,

by the 51 G. 3. c- 37*) provides that the marriage of lunatics

and persons under phrenzies (if found lunatics under a com-
mission, or committed to the care of trustees by any act of

parliament) before they are declared of sound mind by the

lord chancellor, or majority of such trustees, shall be totally

void.

These statutes render the marriage void, although contracted

in a lucid interval, of a lunatic who has been found such.

1 Hagg. 41?. And see Lord Portsmouth's case, 1 Hagg. 355.

If an idiot or lunatic marry, and die, his wife shall be en-

dowed ; for this works no forfeiture at all, and the king has

only the custody of the inheritance in one case, and the power
of providing for him and his family in the other ; but in both

cases the freehold and inheritance is in the idiot or lunatic

;

and, therefore, if lands descend to an idiot or lunatic after

marriage, and the king, on office found, takes those lands into

his custody, or grants them over to another, as committee, in

the usual manner,- yet this seems no reason why the husband
should not be tenant by the curtesy, or the wife endowed ;

since their title docs not begin to any purpose till the death of

the husband or wife, when the king's title is at an end.

Co* Lit. 8\*a.i 4 Co. 124, 125. Yet see Plotvd. 263. b.:

1 Fern. 10.

A lunatic shall be tenant by the curtesy, and shall have
dower: so though a woman, being a lunatic, kill her husband,

or any other, yet she shall be endowed, because this cannot be

felonv in her, who was deprived of her understanding by the

act of God. Perk. 365.

A person non compos, being lord of a copyhold manor, may
make grants of copyhold estates, for such estates do not kike

their perfection from any power or interest in the lord, but

from the custom of the manor, by which they have been de-

mised and demisable time out of mind. 4 Co. 23. b. : Co* Copy-
holder, 79- 107.

Idiots and lunatics are, both by the civil law, and likewise

by the common law, incapable of being executors or adminis-

trators ; for these disabilities render I hem ncl only incapable

of executing the trust reposed in them, but also by their in-

sanity and want of understanding, they are incapable of de-

termining whether they will take upon them the execution of

the trust or not. Godolph. Orph. Leg. 86.

Therefore it hath been agreed, that if an executor become

noft compos, that the spiritual court may (on account of this

natural disability) commit administration to another. 1 Sal/:. 36.

Distinction must be made between acts done by idiots and
lunatics in pais, and in a court of record. As to those so-

lemnly acknowledged in a court of record, as fines and reco-

veries, and the uses declared on them, they were good, and

could neither be avoided by themselves nor their representa-

tives ; for it was presumed, that had they been under these

disabilities, the judges would not have admitted them to make
these acknowledgments. 4 Co. 124: 2 And. 14.3 : Co. Lit. 247.

Therefore, if a person non compos acknowledged a fine, it

should stand against him and his heirs; for though the judges

ought not to have admitted of a fine from a madman under

that disability, yet when it was once received, it should never

be reversed, because the record and judgment of the court being

the highest evidence that could be, the law presumed the conu-

sor at that time capable of contracting ; and therefore the

credit of it was not to be contested, nor the record avoided by

any averment against the truth of it, though an office found
him an idiot a naiivitale. 4 Co. 124 : 2 Inst. 483 : Bro, tit*

Fines, 75 : Co. Lit. 247 * 2 And. 193 : 4 Co. 124.

The rule of law in these cases was, fieri non debet, sed fac-
tum valet ; and Mansfield's case, 1 2 Co. 1 23- furnishes a

striking instance of the extreme anxiety of courts of law to

protect the authority of their records; for though in that

case a fine was levied by a man obviously an idiot, and by a

most gross contrivance, and though Lord Dyer observed, that

the judge who had taken it ought never to take another, yet

be allowed it to prevail. As by the common law a fine might

be avoided on account of fraud, or even on account of infancv,

by inspection during the infancy; Bracton, 436, 6. 437* a.:

Co. Lit. 380. b. ; it seems remarkable, that idiocy or lunacy

should not have been held entitled to the same effect ; bat

Mansfield's case abundantly proves that the grossest imbe-

cility of mind was not at law a ground of annulling the

record. But, in equity, a remainder-man was relieved against

a fine levied by an idiot, even against a purchaser. Toth. 42:

see also 2 Fern. f)Jti. The Court of Chancery, however,

in the case of fraud, did not absolutely set aside or vacate

the fine ; but considering those who took it under such

circumstances as trustees, decreed a reconveyance of the

estate to the persons prejudiced by the fraud; and though

this does not distinctly appear to have been the practice, in

the case of fines levied by idiots or lunatics, yet from the

argument in Day v. Hvngal, 1 Rolfe's Rep. 115. such may

be inferred to have been the rule of proceeding. See tits.

Fine of Lands, Recovery.

If an idiot or lunatic enter into a recognizance, or acknow-

ledge a statute, neither they themselves, nor their heirs nor

executors, can avoid them ; for these are securities of a higher

nature than specialties and obligations, which yet they them-

selves cannot avoid, and being matters of record, and equiva-

lent to judgments of the superior courts, neither they them-

selves, their heirs, nor executors, can avoid them. 4 Co. 124. a,

:

10 Co. 42, 6. : 2 Inst. 483 : Bro. Fait. Inrol. 14.

As to acts in pais, idiots and persons of nonsane memory

are not totally disabled either to convey or purchase, but sub

modo only ; for their conveyances and purchases are voidable,

but not actually void. The king, indeed, on behalf of an

idiot, may avoid his grants, or other acts. 1 Inst. 247. But

it hath been said, thai a non compos himself, though he be

afterwards brought to a right mind, shall not be permitted to

allege his own insanity, in order to avoid such grant; for that

no man shall be allowed to stultify himself, or plead his own

disability. The maxim, however, that a man shall not stultify

himself, has been handed down as law from very loose au-

thorities, which Fitzherbert does not scruple to reject as contrary

to reason ; and later opinions, feeling the inconvenience of

the rule, have in manv points endeavoured to restrain it.

F. N. B. 202: LitL §'405: Cro. Eliz. 398: 4 Rep. 123:

Jenk. 40: Comb. 4f>9 : 3 Mod. 310, 31 1 : 1 Eq. Ab. 379 : See

Fonblanques Treat. Eq. c.2.%\. and Stra. 1 104 : 2 Vent 19»-

there cited.

Though the principles upon winch courts of equity in gene-

ral relieve, appear to entitle a lunatic to a remedy in such

cases, there does not appear a single case in which the plea of

non compos by the lunatic himself before inquisition has been

allowed: on the contrary, in Toth. 130, it is said, that Chan-

cery will not retain a bill to examine the point of lunacy.

But after the lunatic is so found by inquisition, his committee

may avoid his acts from the time he is found to have been non

compos. See 2 Fern. 412. 678: 1 Eq. Ab. 279- Courts of

equity were formerly so anxious to adhere to the rule of law,

that the lunatic was not allowed to be a party to a suit, to be

relieved against an act done during his lunacy; 1 C* 6. 112 ;

though he might be a party to a suit to enforce performance

of an agreement entered into prior to his lunacy. 1 C. C. 153.

And clearly the next heir or other person interested may,

after the death of the idiot or non compos > take advantage



of his incapacity, and avoid his grant. Perk, § 21. So,

too, if he purchases under this disability, and does not

afterwards upon his recovering his senses agree to the pur-

chase, his heir may either wave or accept the estate at his

option, 1 Inst 2.

If parceners of nonsane memory make partition, unless it

be equal, it shall only bind the parties themselves, but not

their issue : and the reason it binds the parties themselves is
j

the same that all other contracts bind them, viz. because no
roan is admitted to stultify himself: and the reason their issue !

may avoid such partition is the same likewise, for which they

may avoid all other contracts made by such ancestors during 1

their insanity, viz. because they may be admitted to show the '

incapacity of their ancestors, and so avoid all acts done by
them during that time. Co. Lift. l6*f>. a.

It is said by Lord Coke that, even at law, the contracts of

idiots and lunatics, after office found, and the party legally

committed, are void, and it must be at the peril of him who
deals with such a one. 4 Co. 125.

Where, however, a tradesman supplied a person with goods
suited to his station, and afterwards, by an inquisition taken under
a commission of lunacy, that person was found to have been a

lunatic before and at the time when the goods were ordered

and supplied, it was held that this was not a sufficient defence

to an action for the price of the goods, the tradesman at the

time when he received the orders and sup] died the articles not

having any reason to suppose that the defendant was a lunatic.

Baxter v. Earl of Portsmouth , 5 Barn, A. 1?0: 7 DoivL §
Ktj. 614: 1 Moo. # MalL 105.

And a court of equity will not interfere to set aside a contract,

over-reached by an inquisition in lunacy, if fair and without
notice; especially where the parties cannot be reinstated*

9 Ves. 478.

Acts by a lunatic done during a lucid interval, are valid.

9 Ves. 6 10.

But general lunacy being established, the proof is thrown
upon the party alleging a lucid interval ; who must establish,

beyond a mere cessation of the violent symptoms, a restoration

of mind sufficient to enable the party soundly to judge of the

act. ft. 611.

Courts of equity will not only sustain contracts completed by
the lunatic while sane ; but, under certain circumstances, will

enforce performance of such as were entered into before, but
|

were not complete at the time of the lunacy for the change
of the condition of a person entering into an agreement, by
becoming lunatic, will not alter the rights of the parties, which
will be the same as before, provided they can come at the

remedy; as, if the legaJ estate be vested in trustees, a court of

equity ought to decree a performance
;

but, if the legal estate

he vested in the lunatic himself, thai may prevent the remedy
in equity, and leave it at law. 1 Ves* 82. See now 1 W. 4.

c fe, § 27. ante IV.
An idiot can have no executor; for, being non compos d

nativitate, he could at no time make a will ; but a lunatic may
have an executor, for lunacy is not a revocation of a will made
tfhen compos. 4 Co. 0*1. b. But equity will not entertain a

suit to perpetuate the testimony of witnesses to slu h a will in

the life-time of the lunatic. 1 Fern. \Oo. In supporting the

validity of the will, notwithstanding the subsequent lunacy,

the rule of the common law is conformable to the civil law,

which provides that (£ ncquc testatum recte factum, neque uflum
alitid negotium recte geslum, postcaJuror inferrcuietts peri/nit.

1 *

Inst. L 2 t L 12. § I.

Non compos mentis is a common disability with respect to

every disposition of property, and consequently what shall be

considered a sound and perfect memory at the time of devising

lands, is a question determinable at common law. 6 Rep. 23. b.

And a court of equity will not interfere in setting aside

devises of land until they have been held invalid by a court of

law. 9 Mod. 90 : ] S Ves. 297*
The sanity or insanity of a testator at the time of making

I his will is often a very difficult question to decide, and it is

,

impossible to give here even an outline of the numerous cases on
1 the subject. See tit. Will

It was formerly held that idiots, madmen, and such as were
born deaf and dumb, were incapable of suing, on account of
their want of reason and understanding; but actions can now
be maintained in their names, and prosecuted on their behalf.
Co. Lit. 1 35. b.

When an idiot doth sue or defend, he shall not appear by
guardian, prochein amy, or attorney, but he must be ever in
proper person. Co. Lit. 135. b. : F. A7

. B. 27. The statute of
Westm. 2. c. 15. extends not to an idiot. 2 Inst. 3Q0.
But otherwise of him who becomes non compos mentis ; for

he shall appear by guardian if within age, or by attorney if

of foil age. 4 Co. 124. b. : Palm. 520: and vid.
2'

'SanmL 335.
If a trespass be committed in the lands of a lunatic who is

legally committed, the committee cannot bring an action of
trespass ; but this must be brought in the name of the lunatic.

2 Sid. 125. So also of an ejectment. 2 Wils. 130.
Although one non compos is not liable to the ordinary

punishment for crimes (see post, VI.), yet if he commit a
trespass against the persons or property of others, or do them
bodily injury, he is compellable to make satisfaction in damages
to be recovered in a civil action ; for in such cases the intention
is immaterial if the act done be prejudicial. Hob. 134:
8 Sott 4hr, 547. pL 4: 1 Hale, P. Cl6:2 East, 104.

As to the effect of a defendant becoming insane after an
arrest at law, it seems to be now settled, that such circum-
stance is not a reason for discharging him out of custody, on
filing common bail. 2 Term. Rep. 390. Nor will a court of
law interpose, though the party be insane at the time of
arrest. 4 Term. Rep. 121.

Generally speaking, courts of equity will not interfere to

restrain proceedings at law against lunatics, merely on the
ground of their mental incapacity.

Idiots and lunatics defend suits in equity by their commit-
tees 1 Vern. 10G: 1 $. # <V. 356 ; who are, "by order of the
court, appointed guardians for that purpose as a matter of
course. 1 Dick. 23 \ Committees should in many cases ob-
tain the direction of the chancellor before they defend suits,

who, on application by petition, usually refers the consideration
of the propriety of so doing to the master.

The manner in which persons of unsound mind mav be
discharged under the insolvent acts, is prescribed by the 7 G. 4.

c. 57. § 73. continued by 2 IV. 4. c. 44.

As to the transfer of estates and stock, of which lunatics
are trustees and mortgagees, see tit. Trust.

Idiots and lunatics are, of course, disqualified for the per-
formance of public duties.

V I . Of their ResponsibUityfor Crim es.— One ease of a de fi

-

ciency in will, which excuses from the guilt of crimes, arises

from a defective, or vitiated understanding: viz. in an idiot or

lunatic ; for the rule of law as to the latter, which may be
easily adapted also to the former, is Juriosus Jurore solum
punitur. In criminal cases, therefore, idiots and lunatics are
not chargeable for their own acts, if committed under these

incapacities ; no, not even for treason itself. 3 Inst. 6.

It is laid down as a general rule, that idiots and lunatics

being, by reason of their natural disabilities, incapable of

judging between good and evil, are punishable by no criminal

prosecution whatsoever. 1 Hawk. P. C. 2.

And therefore a person who loses his memory by sickness,

infirmity, or accident, and kills himself, is no fclo de &e.

S Inst. 54.

So if a man gives himself a mortal stroke while he is mm
compos, and recovers his understanding, and then dies, he is

not J'elo dc se ; for though the death complete the homicide,

the act must be that which makes the offence. But it is not
every melancholy or hypochondriacal distemper that denomi-
nates a man non compos; for there are few who commit tins
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offence but are under such infirmities ; but it must be such an

alienation of mind that renders them madmen, or frantic, or

destitute of the use of reason. 1 Hal. P. C. 412.

And as a person ?wn compos cannot be afelo de se by killing

himself; so neither can lie be guilty of homicide in killing

another. 1 Hawk. P. C. 2.

The great difficulty in these cases is, to determine where u

person shall be said to be so far deprived of his sense and

memory, as not to have any of his actions imputed to him ; or

where, notwithstanding some defects of this kind, he still ap-

pears to have so much reason and understanding as will make
him accountable for his actions, which Lord Hale distinguishes

between, and calls by the name of total and partial insanity ;

and though it he difficult to define the indivisible line that

divides perfect and partial insanity, yet, says he, it must rest

upon circumstances, duly to be weighed and considered both

By the judge and jury ; lest on the one side there be a kind of

inhumanity towards the defects of human nature, or, on the

other side, too great an indulgence given to great crimes ; and

the best measure he can think of is this : such a person, as

labouring under melancholy distempers, hath yet ordinarily as

great understanding as a child of fourteen years commonly

hath, is such a person as may be guilty of treason or felon v.

1 Hale Hist. P. C. 30.

Me who incites a madman to do a murder, or other crime, is

:t principal offender, and as much punishable as if he had done

it himself. Keiln\'>3: Dalt.c.95: 1 Hawk. P. C. See tits.

Accessory, Homicide, III.

And here we must observe a difference the law makes be-

tween civil suits that are terminated in compensationem damni

illati, and criminal suits or prosecutions that are ad penani el

in vindictam crhnims commissi ; and therefore it is clearly

agreed, that if one who wants discretion commits a trespass

against the person or possession of another, he shall be com-

pelled in a civil action to give satisfaction for the damage.

2 Roll Alt. 547: Hob. 134: Co. Lit. 247 : 1 Hank. P. C. 2

:

1 Hal. Hist. 15, 16, 38.

As to idiocy, lunacy, or matin ess (the latter of which is

defined by Hale to be a total alienation of the mind), which

excuses in capital cases, it is not necessary that it was found by

inquisition that the party was a madman, idiot, or lunatic,

previous to the commitment of the fact ; for if he was actually

mad at the time of the fact committed, this shall excuse; and

this regularly is to be tried by an inquest of office to be re-

turned by the sheriff of the county wherein the court sits for

the trial of the offence ; and if it be found that he was ac-

tually mad, he shall be discharged without any other trial ;

but if they find that the party only feigns himself mad, and

he refuses to answer or plead, he shall be dealt with as one

who stands mute. 26 Ass. pi. 27: Bro. Cor. 101 : I And.

107. 154: &av. 50. 57 r 1 Hawk. P. C. 2: 1 Hal. Hist*

P. C. 85*

These defects, whether permanent or temporary, must be

Unequivocal and plain ; not an idle frantic humour or unac-

countable mode of action, but an absolute dispossession of the

free and natural agency of the human mind. 8 S. T. 322

;

1 Hal P. ('• c. 4 : 1 Hawk. P. C. c. 1. § 1. in n.

Also if a man in his sound memory commits a capital offence,

and before arraignment for it, he becomes mad, he ought not

to be arraigned ; if after pleading, he shall not be tried; if

after trial, he shall not receive judgment; if after judgment,

execution shall be stayed. See this Dictionary, tits. Execution

and Reprieve.

So if a person during his insanity commits a capital offence,

and recovers his understanding, and being indicted and ar-

raigned for the same, pleads not guilty, he ought to be ac-

quitted ; for, by reason of his incapacity, he cannot actj'elleo

ammo. 1 Hal. IIis! . P. C. 36.

If a man in a phrenzy happen by some oversight, or by means

of the gaoler, to plead to his indictment, and is put upon his

triab and it appears to the court upon his trial that he is mad,

the judge in discretion may discharge the jury of him, and
remit him to gaol to be tried after the recovery of his under-
standing, especially in case any doubt appear upon the evi-

dence touching the guilt of the fact ; and this is in favorm
vitas: and if there be no colour of evidence to prove him
guilty, or if there he a pregnant evidence to prove his in-

sanity at the time of the fact committed, then, upon the same
favour of life and liberty, it is fit it should be proceeded

in the trial, in order to his acquittal and enlargement* 1 Hal.

Hist. P. C. 33. 36.

It seems to have been anciently holden, (in respect of that

high regard which the law has for the safety of the king's

person,) that a madman might be punished as a traitor for

killing or offering to kill the king ; but this is now contra-

dicted by better and later opinions. Filz. Coron. 351 : Regist.

800: 4> Co Vl\ . b.\ 1 RoL Rep. 324. In the reign of

Henry VIII. a statute was made, S3 H. 8. c. 20. that if one

compos mentis should commit high treason, and after fall into

madness, he might be tried in his absence, and should suffer

death as if lie were of perfect memory ; but this was repealed

by stat. 1 and 2 P. ey M. c. 1 0. See 3 Inst. 6. But if there be

any doubt whether the party be compos or not, this shall be

tried by a jury; and if he be so found, a total idiocy or abso-

lute insanity excuses from the guilt, and of course from the

punishment, of any criminal action committed under such de-

privation of the senses : but if a lunatic hath lucid intervals

of understanding, he shall answer for what he does in those

intervals, as if he had no deficiency. 1 Hal. P. C. 31.

Now by stat. Sgs 40 G. 3. c. 94. " for the safe custody of

insane persons charged with offences/' it is enacted, that the

jury, in cases where any person charged with treason, murder,

or felony, shall he proved to be insane, shall declare whether

he was acquitted by them on account of insanity, and if he

was, the court shall in such case order him to be kept in cus-

tody till the pleasure of the king is signified, who may direct

such lunatic to be kept in safe custody. By § 2. of the act,

insane persons indicted for any offence, who may be found

insane by the jury impaniiellei! on their arraignment, shall be

kept in custody in like manner. By § 3. for the prevention of

crimes by insane persons, such person may be committed to

safe custody, and shall not be bailed except by two justices,

one thereof being the committing justice, or by the quarter

sessions, or the courts at Westminster, or the lord chancellor.

By § 4. insane persons endeavouring to intrude into the pre-

sence or palaces of the king, may be committed by the privy

council, until his insanity is decided by the lord chancellor under

a commission in the nature of a writ de lunatico ittyuirendo.

The 2nd section of the above act applies to cases of misde-

meanor, and is not confined, like the first, to treason, murder,

or felony. Hit as. # R. Cr. Cas. 430.

As to criminals becoming insane while under sentence of

imprisonment or transportation, see post.

VI L Of the Treatment of Insane Persons.—On the first

attack of lunacy, or other occasional insanity, while there may be

hopes of a speedy restitution of reason, it is usual to confine the

unhappy objects in private custody, under the direction of

their nearest friends and relations ; who by law may beat

or use such other methods as are necessary for their cure.

2 Ro. Ab. 546. And the legislature, to prevent all abuses

incident to such private custody, has thought proper to inter-

pose its authority. See post.

But when the disorder is grown permanent, and the cir-

cumstances of the party will bear such additional expence, it

is proper to apply to the royal authority, as delegated to the

chancellor, to warrant a lasting confinement. 1 Comm. 305.

In the case of absolute madmen, as they are not answerable

for their actions, they should not be permitted the liberty of

acting, unless under proper controul ; and in particular they

ought not to be suffered to go loose, to the terror of the king's

subjects. It was the doctrine of our ancient law, that persons
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deprived of their reason might be confined till they recovered

their senses, without waiting for the forms of a commission, or

other special authority from the crown. 4? Comm. 25.

Many acts have been passed at various times for regulating

the treatment of insane persons, whether confined in public

or private asylums, all of which have been repealed, and their

provisions consolidated and extended by recent statutes*

By the 9 G. 4. c. 40. the laws for the erection and regula-

tion of county lunatic asylums, and for providing for the

maintenance of pauper and criminal lunatics, were amended.

The following is a short outline of its principal provisions.

§ 2. The justices for every county at any general quarter

sessions may direct notice to be given in some newspaper cir-

culated in such county of their intention of taking into con-

sideration at their next quarter sessions the expediency of pro-

viding a county lunatic asylum, or of appointing a committee

of justices to treat with the justices of any one or more of the

adjacent counties, or with the subscribers to any lunatic asylum
theretofore, or intended to be, built and established, by volun-

tary contributions, to unite with them for such purpose.

§ 3. Justices may appoint committee to superintend the

erection of a lunatic asylum.

§ 4. Justices may appoint committee to treat with adjacent

counties, or with the committee of subscribers to asylums main-

tained by voluntary contributions.

§ 5. Subscribers to any lunatic asylum may appoint a com-
mittee to enter into agreement with committee of justices.

§ 6. Agreement to be entered into in the form set forth in

the schedule to the act, where counties shall be united.

§7* -And to be reported to quarter sessions, and not to be
valid unless approved of.

§ 8. et seq. direct the way in which the visitors of every

lunatic asylum shall be appointed, who arc empowered to enter

into contracts relative thereto.

§ 28* If the asylum be situate in any other county, justices

of the county or counties to which it belongs may act, in regu-

lating the same.

§ 30. Visitors to make regulations and appoint officers ; and
to fix a weekly rate for maintenance of insane persons ; not to

exceed 14s. for each per week.

§ 31. If rate be found insufficient, justices in quarter sessions

may increase it.

§ 32. A chaplain to be appoioted for every county lunatic

asylum.

§ 35. Visitors may sue and be sued in the name of their

clerk, whose death or removal shall not abate actions.

5 36. Justices at petty sessions to require overseers to make
returns of insane persons yearly chargeable to their respective

parishes.

§ 37. Overseers neglecting to give notice to justice of the

peace of the state of insane persons, shall forfeit not exceeding

107,

§ 38. When any poor person is deemed to be insane, one

justice may require the overseers to bring such person before

two justices, who, upon due examination, may cause him or

her to be sent to the county lunatic asylum, or, if none, to

some licensed house. Justices to make order for the payment
of the charges of conveying and maintaining such person

who is not to be removed from such licensed house without
justice's order, unless cured.

§ 39. Visitors may deliver any pauper to his relatives or

friends upon their undertaking that he shall be no longer

chargeable.

§ 40. Medical practitioners appointed by parishes may visit

eight times in the year pauper patients confined in any public

hospital, county asylum, or licensed house.

§ 41. Where the legal settlement of lunatics cannot be dis-

covered, justices shall send them to the asylum, or other place

of confinement for the county where found.

§ 42. If settlement has not been ascertained, two justices

vol. 1.

may inquire respecting the same, and, if satisfied, may make
order for payment of the expenees.

§ 43. Justices of the county in which an asylum is situate
may make orders for the maintenance of pauper lunatics upon
overseers of any other county jointly maintaining,

§ 44. If persons are wandering about and deemed to be
insane, although not chargeable, justices may proceed as in
case of persons chargeable, and make order for maintenance.
If the estate of the insane person shall be sufficient, overseers
may levy for their expenees,

§ 4,5. Justice refusing to make order for the conveyance
of any insane person to an asylum shall give his reasons in
writing.

§ 46'. Persons aggrieved by any order may appeal to the
quarter sessions.

§ 47. Justices to make return to the quarter sessions of the
cases brought before them.

§ 48. Sums directed to be paid by overseers to be levied by
distress if overseers shall neglect to pay.

§ 49. Bastards of lunatics to have the legal settlement of
the mother.

§ 50. Lunatic asylums not to be liable to the reception of
lunatics chargeable to any place which does not contribute to

the expence.

§51. When any asylum can accommodate more ]unatics,

visitors may order an addition, whether paupers or not, under
certain regulations.

§ 52. All insane persons committed to such county lunatic
asylum shall be safely kept, and not suffered to quit it until

the major part of the visitors present at a meeting duly con-
vened under the authority of the act, not being less than
three, shall order their discharge, in writing under their hands
and seals, or until any two visitors shall, with the advice of
the physician or apothecary attending such asylum, discharge
any lunatic; and certain penalties are inflicted on persons hav-
ing lunatics in their care suffering them to go at large without
such order.

§ 53. Expence of removal of paupers from asylums to be
borne by parishes where settled.

§ 54. Where persons charged with offences are insane,

justices to inquire into their settlement, and make order for

their maintenance ; but an appeal may be made to the sessions

by the parish.

§ 55. If any person while imprisoned, under sentence of
imprisonment or transportation, shall become insane, a secre-

tary of state may direct that he be removed to such county
lunatic asylum as such secretary of state may judge proper

;

and every such person so removed shall remain in such county
lunatic asylum until it shall be certified that he has become of
sound mind ; whereupon he may be removed back to the
prison from whence he wTas taken; or if the period of his

imprisonment or custody shall have expired, be discharged.

\ 56*. Visitors of county asylums to prepare a report yearly
of the patients confined therein, a copy of which to be sent to

the home secretary of state.

§51. The home secretary of state may employ any person
to inspect any county asylum.

§ 58. The act not to extend to Bethlehem hospital.

§ 60. Appeal given to quarter sessions by parties aggrieved
by order or judgment of justices.

By the 2 and 3 IV. 4. c. 107. (repealing the 9 G. 4. c. 41.

and the 10 G. 4. c. 18.) and which in its turn has been in part

amended by the 3 and 4 W. 4. c. 64. a variety of provisions

were enacted for the care and treatment of insane persons.

By § 3. the lord chancellor may, on the 1st day of Sep-
tember, in every year, or within ten days next following, ap-
point not less than fifteen nor more than twenty persons to

be commissioners, during the space of one year, for licensing

and visiting all houses for the reception of two or more insane,

persons, to be situate within the cities of London and West-
4 s
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minster, the county of Middlesex, the borough of Southwark,

and also within the several parishes and places in the county of

Surrey, Kent, and Essex hereinafter enumerated ; and to be

called "The Metropolitan Commissioners in Lunacy;" of

which commissioners not less than fbfcur or more than five shall

be physicians, and two barristers; and the jurisdiction of the

said metropolitan commissioners shall be deemed to include any

township, or extra-parochial place within the cities of London

and Westminster, and within seven miles thereof, and within

the county of Middlesex ; and the said commissioners are

thereby empowered to grant licences (if they think fit) in the

manner directed by the act for persons to keep houses for the

reception of two or more insane persons, of one or both sexes,

within the jurisdiction of the said commissioners.

§4. In ease of death or refusal of commissioners, others to

be appointed.

§ 8. The said metropolitan commissioners, or any five, two

of whom at the least shall not be physicians, shall meet at such

place as the said lord chancellor may direct, on the first Wed-

nesday in the months of November, February, May, and July

in every year, in order to receive applications from persons re-

quiring houses to be licensed for the reception of two or more

insane persons within their jurisdiction, and (if they shall

think lit) to license the same; and in case on any such occasion

five such commissioners shall not be present, the meeting shall

take place on the next succeeding Wednesday, and so on weekly

till such quorum of five shall be assembled ; and the said com-

missioners so assembled at every such meeting shall have power

to adjourn such meeting from time to time and to such place

as they shall see fit*

§ 9. Five commissioners may assemble for general purposes

at any time, notice of such meeting having been given by the

clerk. At all meetings a chairman to be chosen, who shall have

a casting vote.

§ 10. Justices in quarter sessions (except in the metropolitan

district) may grant licences.

§ 11. The said justices shall at the Michaelmas sessions in

every year appoint three or more justices of the peace, and also

one or inore physician, surgeon, or apothecary, to act as visitors

of each house licensed for the reception of two or more insane

persons within the county ; and who are empowered to visit

every such house in manner directed by the act,

§ 12. Commissioners or visitors not to keep any licensed

house, &c. ; nor medical commissioners or visitors to attend

patients in any licensed house, except as therein mentioned.

§ 15. Notice of application for and plan of licensed house

to be given to the clerk of the commissioners or clerk of the

peace fourteen days previous to their meeting.

§ l& Detached buildings to he considered part of the house.

§ 17. Upon alteration of house, notice and amended plan to

he given to commissioners, &c.

§ 18. Licences to be made out by the clerk of the commis-

sioners or clerks of the peace, and to be renewed yearly.

§ 19. Licences to be stamped, and to be under seal.

§ 22, ft shall not be lawful for any person to keep a house

for the reception of two or more insane persons, unless licensed

in the manner directed by the act ; and every person keeping a

house for the reception of two or more insane persons, not duly

licensed, shall be deemed guilty of misdemeanor : provided that

no one licence shall authorize any person to keep more than

one house ; but all licences theretofore granted shall remain in

full force until the period for which they were granted shall

have expired, unless revoked as after directed; and all plans

theretofore delivered shall be deemed sufficient for the pur-

poses of the act, if the commissioners or justices shall so think fit,

§ 25. When commissioners or justices >Lall refuse to renew

any licence, notice thereof to he given to the secretary of state

for the home department.

§ 26\ If at any meeting a majority of the metropolitan com-

missioners present, or any three visitors, shall think lit to

recommend to the lord chancellor, that any licence granted
should he revoked, the lord chancellor, after making such in-

quiries as he shall think necessary
,
may revoke the same by an

instrument under his hand and seal, such revocation to take
cflcct at a period not exceeding three calendar months from
notice thereof given in the London Gazette.

§ 27. No person (not being a parish pauper) shall be received

into any house licensed for the reception of insane persons in

England, without an order under the hand of the person by
whose direction such insane person is sent, according to the

form in the schedule annexed to the act, nor without a medical

certificate of two physicians, surgeons, or apothecaries, in the

manner directed by the act ; and if any person shall knowingly
receive any insane person to be confined in any house licensed

under the act, without such order and medical certificate, and
without making, within three clear days after the reception of

such patient, a minute or entry in writing in a book to be kept

for that purpose, according to the form in the schedule annexed
to the act, of the true name of the patient, and also the

] christian and surname, occupation, and place of abode of the

person by whom such patient shall be brought, every person so

offending shall be guilty of a misdemeanor.

§ 29. No parish pauper shall be received into any house

licensed for the reception of insane persons without an order

according to the form in the schedule annexed to the act

under the hand and seal of one justice of the peace, or an

order according to the form in the schedule annexed to the act,

signed by the officiating clergyman and one of the overseers

of the poor of the parish to which such pauper shall belong,

and also a medical certificate according to the form in the

schedule annexed to the act, signed by one physician, surgeon,

or apothecary, that such parish pauper is insane, and a proper

person to be confined ; and if any person shall knowingly receive

any parish pauper into any licensed house, without such order

and medical certificate, he shall be guilty of a misdemeanor.

§ 30, Notice to be given to clerk of the commissioners, &c.

within two days after the admission of every patient.

§31. The like notice to he given on the removal or death of

a patient,

§ 32. Statement of the causes of death of pauper patients

to be transmitted to clerk of commissioners or clerk of visitors.

§ 33. Licensed houses containing 100 patients to have a

resident medical man ; containing less than 100 to be visited by

medical men.

$ Commissioners, &e. may alter the periodical visits of

medical attendants.

§ 35. Houses to be inspected by commissioners four times a

year.

§ 36. And by visitors three times a year at least.

§ 38, Plan of house to be hung up, and copy of act kept

;

and at each visitation commissioners to make minutes.

§ 39. Minutes to be transcribed into a book.

§ tO. Concealing persons from inspection to be deemed a

misdemeanor.

§ 43. Commissioners may set at liberty persons impro-

perly confined; but such power of liberation shall not extend

(

to any person found idiot, lunatic, or of unsound mind under

a commission issued by the lord chancellor, nor to any insane

person confined under any order of the home secretary of state.

§ 4'2. Commissioners, upon information of malpractices in

any licensed house, may visit the same at night.

§ 43, In case of inquiry whether any particular patient is

in confinement, the commissioners, eve. may give an order to

the clerk, who shall furnish the information.

§ 44, Annual report of houses to be made to the lord chan-

cellor.

§ 45. Transcript of minutes of visitors to all houses to be ant

to the clerk of the commissioners by the clerk of the peace, &c
§ 46, No person (except a guardian or relative who docs not

derive any profit from the charge, or a committee appointed
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by the lord chancellor or other the person or persons intrusted

as aforesaid,) shall, under pain of being deemed guilty of mis-

demeanor, receive to board or lodge in any house not licensed

under the act, or take the charge of any insane person, without

having the like order and medical certificates as are required

on the admission of an insane person (not being a parish pauper

patient) into a licensed house.

§ 47. Every person (except as aforesaid) who shall receive to

board in any house not licensed , or take charge of, any insane

person, shall, within twelve calendar months next after, trans-

mit to the clerk of the metropolitan commissioners a copy of

such order and medical certificates, sealed, and indorsed ** pri-

vate return," and not to be inspected by any person except by

the said clerk or other person authorised by the lord chancellor

or the home secretary of state ; and such person shall also (if

such insane male or female person shall not have been removed)

on the 1st of January in every succeeding year, or within

seven clear days after, transmit to such clerk a certificate signed

by two physicians or apothecaries, describing the then state r>f

mind of such insane person, and to be indorsed " private

return and all such orders, &c. shall be preserved by the said

clerk, and be open only to the inspection of the home secretary

of state, and of the lord chancellor, and of such other person

as shall be authorised to inspect the same by an order under
their hands and seals; and every person (except as aforesaid)

who shall receive to board, in any house not licensed, or take

the charge of any insane person in any such house, and who
shall omit to transmit such copies of orders and certificates, shall

be guilty of a misdemeanor,

§ 48, Lord chancellor and secretary of state may order visita-

tion of patients in care of relatives, &c. ; but the said secretary

of state shall have no authority to order a visitation of any

patient under the care of a committee appointed by the lord

chancellor.

§ 49. Lord chancellor or secretary of state may order com-
missioners, &e. to visit lunatic asylums and public hospitals.

§ 52. Metropolitan commissioners and visitors may summon
witnesses, who shall be subject to penalty for neglect.

§ 53. Gives a power of summary conviction to two justices

for offences against the act.

§ 55. In all proceedings which shall be had under his

Majesty's writ of habeas corpus, and in all indictments, infor-

mations, and actions, and other proceedings preferred against

any person for confining or ill-treating any of his Majesty's

subjects, insane, or alleged to be insane, the parties complained

of shall be obliged to justify their proceedings according to the

common law, in the same manner as if the act had not been

made.

§ 57* Gives an appeal to the quarter sessions by parties

aggrieved.

§ 58. If an action or suit shall he brought against any
person for any thing done in pursuance of the act, the same
shall be commenced within six calendar months after the fact

committed, and laid in the county, city, or place where the

cause of action shall have arisen ; and the defendant in every

such action or suit shall and may at his election plead specially

or the general issue not guilty, and this act and the special

matter in evidence at any trial to be had thereupon; and the

jury shall find a verdict for the defendant ; or if the plaintiff

shall be nonsuited, or discontinue his action or suit after the

defendant shall have appeared, or if, upon demurrer, judgment
shall be given against the plain tiff, the defendant shall recover

treble costs,

§ 59, Actions not to be brought except by order of commis-
sioners or justices*

§ frO\ Clerk of the commissioners, &e. to enforce act and
recover penalties.

§ 61, Prosecution to be by indictment at assizes.

§ 62- Act not to extend to Bethlehem hospital, or to county
lunatic asylums erected under the 48 G. 3. c. 96. or to be there-

after erected under 9 G. 4. c. 40.

§ 63. Nothing herein to extend to public hospitals or insti-

tutions, except as to visitations, and to the transmission of names
of patients.

$ The act shall commence and shall continue in force for

three years, and from thence to the end of the next session of
parliament.

By the S and 4 W. 4. c. 64. \ 2. clerk of metropolitan com-
missioners and clerk of the peace to preserve a copy of all

orders, certificates, and notices.

§ 3. Notice of deaths or removals of patients to be trans-
muted to clerk of metropolitan commissioners.

§ 4. All copies of orders, certificates, he. which have been
transmitted to the clerk of the metropolitan commissioners,
shall be registered.

§ 5. Notices of deaths or removals, &c. since August 1832,
if not already transmitted, shall be forthwith transmitted to

clerk of metropolitan commissioners.

§ 6. Commissioners, being practising barristers, to be paid
for the time employed in the duties of their office.

§ 7* Proprietors, &c. neglecting to comply with this act, to

be deemed guilty of a misdemeanor. Prosecutions to be carried
on, and penalties recovered, in the same manner as under the
2 and 3 W. 4. c. 107.

By the 3 and 4 W. 4. c. 36. § 2. the lord chancellor may ap-

point visitors to superintend, and report to him upon the care

and treatment of idiots, lunatics, and persons of unsound mind
found such by inquisition,

§ 3. Persons so found idiots, &c. to be visited at least once in

each year.

§ 4. Visitors to report to the lord chancellor, &c. on care and
treatment of such idiots, &c.

§ 5. In case of death, &c. of visitors, the lord chancellor may
appoint others.

§ 6. Persons interested in houses licensed for the reception

of insane persons not to act as visitors.

§ 7- A secretary to such visitors may be appointed.

§ 8. A fund for payment of salaries and expences to be raised

by a per-centage on the income of the idiots, &c.

§ 9 Committees, &e. to pay such per-centage into the Bank
upon receiving notice,

§ 10. For better estimating the amounts of the said clear

annual incomes, and collecting the per-centage thereon,

masters of the Court of Chancery to certify the amount of in-

come of idiots, &c.

IDIOTA INQUIRENDO. Sec the preceding tit. Idiots

and Lunatics.

IDLENESS. See tits. Poor, Vagrants.

IDONEUM SE FACERE; IDONEARE SE, To purge
himself by oath of a crime of which he is aeccuscd. Leg.

H. 1. a, 15. where the word idoneus is taken for innocens.

But he is said in our law to be idoneus homo, who hath these

three things—honesty, knowledge, and ability.

IDUMANUS FLUVIUS, Black Water in Essex.

IFUNGIA. The finest white bread, formerly called cocket

bread. BlmntL
IGNIS JUDICIUM. Purgation by fire, or the old judicial

fiery trial. Blount. See Ordeal
IGNORAMUS. We are ignorant,] The word formerly

written on a bill of indictment by the grand jury impanelled

on the inquisition of criminal causes, when they rejected the

evidence as too weak or defective to make good the present-

ment against a person so as to put him on the trial ; the words

now used are, ?tot a true bill, or notfound, and all proceedings

are thereby stopped, and he is delivered without further

answer. 3 hist. 30. See tit. Indictment

IGNORANCE, ignorantia-l Want of knowledge of the

law, shall not excuse any man from the penalty of it. Every

person is bound at his peril to take notice what the law of the

realm is ; and ignorance of it, though it be invincible, where a

man affirms that he hath done all that in him lies to know the

law, will not excuse him. Plowd. 343,

4s2



I M A i m r

Though ignorance of the law excuseth not, ignorance of the

fad doth : as if a person buy a horse or other thing in open

market, of one that hath no property therein, and not knowing
but he had right; in that ease he hath good title, and the

ignorance shall excuse him. Docl. <$* Stud. 30$. But if the

party bought the horse out of the market, or knew the seller

had no right, the buying in open market would not have excused.

{hid* 5 Rep* 83. Also where a man is to enter into land or

seize goods, &c, he must see that what he does be rightly

done, or his ignorance shall be no excuse. Wood's Inst. (i08.

Ignorance of fact is a defect of will, wThen a man intending

to do a lawful act, does that which is unlawful. For here the

deed and the will acting separately, there is not that conjunc-

tion between them which is necessary to form a criminal act

;

as if a man intending to kill a thief or housebreaker in his own
house, by mistake kills one of bis own family. This is no

criminal action, CVo. Car* 538. But if a man thinks he has

a right to kill a person excommunicated or outlawed wherever

he meets him, and does so, this is murder. For a mistake in

point of law, which every person of discretion not only may,

but is bound and presumed to know, is in criminal cases no sort

of defence. Ignorantia juris, quod quisquc tenetur scire nenu-

vem excusai is as well the maxim of our law, as it was of the

Horn an. 4 Comm. 27*

In civil proceedings the same distinction exists between

ignorance of law and ignorance of fact*

Where a party pays money under a mistake of the Jaw he

cannot recover it back. 2 East, 46'9 : 3 M* § S- 378 : 5 Taunt.

143. But if he pay it under a mistake of facts, and has been

guilty of no laches in not knowing them, he may. () R 4'

6? 1 . See further tit. Assumpsit.

And although the Court of Chancery will relieve where a

deed has been signed, or money paid, from ignorance of a fact,

or under an erroneous impression concerning it ; 1 P. W. 354

:

3 P. W* 125 : 2 Bro. C* C* 150: 9 Fes* 275 : 12 Pes. 13(>;

the maxim ignorantia juris non excusai is as fully established

in equity in civil cases, as it is at law ; there being numerous

cases in which it has refused to interfere where an instrument

lias been executed, or money paid, under an erroneous notion of

the law. 1 Fern. 243 : 3 P. W. 127- n : 1 Bro* C\ C* 92

:

10 Ves. 406 i 2 Mad. 363.

IKE N 1 LD-ST RE E T. One of the four famous ways that

the Romans made in England, called Stratum Iccnorum, because

it took its beginning among the Iceni, which were the people

that inhabited Norfolk, Suffolk, and Cambridgeshire. Cam.
Brit* See tit. Watling-street,

I LET, Corruptlv eight; a little island, Blount.

ILLEGITIMACY. " See tit. Bastard,

IL LEVIABLE. A debt or duty that cannot or ought not

to be levied ; as nihil set upon a debt is a mark for ilkviable.

ILLITERATE. If an illiterate man be to seal a deed, he

is not bound to do it, if none be present to read it, if required

;

as reading a deed false, will make it void. 2 Rep. 3 : II Rep*

28. A man may plead non estfactwn to a deed read false ; as

where a release of an annuity was read to an illiterate person,

as a release of the arrears only, &c* agreed to be released.

Moor, 148. If there is a time limited for a person to seal a

writing, in such case, illiteracy shall be no excuse, because he

might provide a skilful man to instruct him ; but when he k
obliged to seal it upon request, &c, there he shall have con-

venient time to be instructed. 2 Nets* Ab. 9*6.

If a man for great age cannot see to read, and seals an obli-

gation upon false reading, he shall avoid it, though he was
ettered; for now he has all his intelligence by hearing.

1 1 Rep* £&. See tit. Deed.

ILLUMINARE. To illuminate, to draw in, gold and

colours the initial letters and the occasional pictures in manu-
script books. See Brompton, sub anno 107 6* Those persons

who particularly practised this art were called illuminatores,

whence our limners.

IMAGES. By the 3 and 4 Ed. 6. c. 10. § % images in

churches, alabaster or earth, graven, carved, or painted, are to
be destroyed. But by § 6. this does not extend to any image
or picture set or graven upon any tomb, in any church, chapel,
or church-yard, only for a monument of any king, prince, noble-
man, or other dead person, not commonly reputed and taken
for a saint.

IMAGINING (or compassing, &c.) the king's death, is high
treason: 2.5 Ed* S* stat. 5. c. 2. See tit. Treason.
IMBARGO, Span. Namum dctentio.^ A stop, stay, or arrest

upon ships, or merchandize, by public authority. See 18 Car, %
c. 5. This arrest of shipping is commonly of the ships of
foreigners in time of war and difference with states to whom
they are belonging: but by an ancient statute foreign mer-
chants in this kingdom are to have forty days' notice to sell

their effects and depart, on any difference wkh a foreign nation.

27 Ed* 3* c* 17- See tit. Merchant* This term has also

a more extensive signification, for ships are frequently detained

to serve a prince in an expedition; and for this end have their

lading taken out without any regard to the colours they bear,

or the government to whose subjects they belong. The legality

of such a measure has been doubted by some, but it is certainly

conformable to the law of nations, for a prince in distress to

make- use of whatever vessels he finds in his ports that mav con-

tribute to the success of his enterprise. Parke on Insurance, c. 4.

p* 78* The king may grant imbargocs on ships, or employ the

ships of his subjects, in time of danger, for the service' and
defence of the nation ; but a warrant to stay a single ship, on a
private account, is no legal imbargo. Moore, 892 : Carth* 297,
Prohibiting commerce in time of war, or of plague, pestilence,

Sec* is a kind of imbargo on shipping.

Imbargoes laid on shipping in the ports of Great Britain, by
royal proclamation, in time of war, are strictly legal, and are

equally binding as an act of parliament ; because such procla-

mation is founded on a prior law, namely, that the king may
prohibit any of his subjects from leaving the realm. But in

times of peace the power of the king to lay such restraints is

doubtful ; and therefore where a proclamation issued io the

year I?6r>, to prevent the exportation of corn against the word*
of a statute (22 C. 2. c* 13.) then in force, although the measure
was absolutely necessary to prevent a dearth, it was thought

prudent to procure an act of the legislature (7 G. 3; c. 7),
to indemnify all who advised or acted under that proclamation.

See Parke on Insurance, 79* 1 Comm. 270: 4 Mod. 177. 1 7<l-

And see a similar statute 30 G* 3, c. I *

An imbargo, being only a temporary restraint, does not, like

a war of which no person can foresee the termination, put an end
to a contract for the conveyance of goods by sea. 8 T. R. 250,

But in the case of an imbargo imposed by the government
of the country, of which the merchant is a subject, in the nature
of reprisals and partial hostility against the country to which
the ship belongs, the merchant may put an end to the contract

if the object of the voyage is likely to be defeated by delay.

3 Bos. $ P. 291. See further tit. Insurance, II. 3,

1MBAS ING of fnoney* Mixing the species with an alloy

below the standard of sterling; which the king by his prero-

gative may do, and yet keep it up to the same value as before:

inhancing of it, is when it is raised to a higher rate, by procla-

mation. ] Hales Hist P. C* 102, See tit. Com
IMBEZZLE. To steal, pilfer, or purloin ; or where a person

entrusted with goods, wastes and diminishes them. The word
hnbezzU is mentioned in several statutes, particularly relating

to workers of wool, &c. Stat. 7 Jac* 1. c. 7 '* 1 Anne, .it* 2. c. 18.

See tits. Embezzlement* Public Stores*

IMBRACERY, See Embracery.
1MBROC US. A brook, a gut, a water-passage. Somncr

of Ports and Forts, p. 4-3.

IMMORALITY. See Lewdness.
IM PALA RE, To put in a pound. LI. Hen* **c*9.

IM PANE L, hnpanellare vel impanulare Juratis.] S igi lifies

the writing and entering into a parchment schedule, by the

sheriff the names of a jury.



IMPARLANC

IMPARLANCE, interhcutio, vel liccntia interloquendi, from

the Fr. parler, to speak.] In the common law, is taken for a

petition, in court, of a day to consider or advise what answer

the defendant shall make to the action of the plaintiff, or to an

information or indictment in a criminal case ; being a continu-

ance of the cause or prosecution till another day, or a longer

time given by the court

Imparlance is said to be when the court gives the party leave

to answer at another time, without the assent of the other

party. Com. Dig. tit. Pleader, D. 1. But the more common
signification of imparlance is, time to plead. 2 Show. 310:

2 Mod. 6'2. And it is either general, without saving to the

defendant any exception, which is always to another term ;

6' Mod. 28 • or special, which is sometimes to another day in

the same term. Mod* 8. The general imparlance is of course

where the defendant is not hound to plead the same term ; but

a special imparlance is not allowed without leave of the court.

R. E. 5 Anne* A special imparlance is with a saving of all

exceptions to the writ, bill, or count, which may he granted by

tin1 prothonotary ; or they may be still more special with a

saving of all exceptions whatsoever, which are granted at

the discretion of the court, and are called general special im-

parlances. 12 Mod* 529.

A general imparlance is set down and entered in general

terms, without any special clause, thus: And no?v at (his day,

to wil3 on Thursday next after (he Octave of St. Hilary, in the

same term, until which dan the aforesaid C. D. the defendant,

had licence to imparle (o the bill aforesaid, and then to answer, &c.

Special imparlance is where the party desires a further day

to answer, adding also these words: Saving a i advantages, as

well to the jurisdiction of the court, as to (he writ and dealara-

tion, &c. Kitch. 200. This imparlance is had on the declara-

tion of the plaintiff; and special imparlance is of use where the

defendant is to plead some matters which cannot be pleaded

after a general imparlance, 5 Rep. 75.

Imparlance is generally to the next term ; and if the plain-

tiff amend his declaration after delivered or filed, the defendant

may imparl to the next term, if the plaintiff do not pay costs;

but if he pays costs, which are accepted, the defendant cannot

imparl. Also if the plaintiff declares against the defendant,

but doth not proceed in three terms after, the defendant

may imparl to the next term. 2 Lil. Ab. 35.

By stat. 60 3. c* 4. it is enacted that where any person

shall be prosecuted in the Court of K. B. (at Westminster or

Dublin) for a misdemeanor either by information or indictment

there found, or removed thither, and shall appear in court in

person to answer thereto, such defendant, on being charged

therewith, shall not be permitted to imparl to the next term,

but shall plead or demur within four days, or judgment shall be

entered for want of a plea : and in case of the defendant's ap-

pearing by attorney, a rule to plead, &c. shall be made. As to

proceedings on indictments for misdemeanors at sessions, see tit.

Indictment.

As to Causes of Imparlance.—The not delivering a declaration

in time is sometimes the cause of imparlance of course : and

where the defendant's case requires a special plea, and the

matter which is to be pleaded is difficult, the court will, upon

motion, grant the defendant an imparlance, and longer time

to put in his plea, than otherwise by the rules of the court he

ought to have : if the plaintiff keeps any deed or other thing

from the defendant, whereby he is to make his defence, imparl-

ance may be granted till the plaintiff delivers it to him, or

brings it into court, and a convenient time after to plead.

Hil 22 Car. I, B. R.
There are many cases wherein imparlances are not allowed

;

no imparlance is granted in an homine replegiando, or in an

assise, unless on good cause shown : nor shall there be an im-

parlance in an action of special clausum /'regit ; though it is

allowed in general actions of trespass. HfT* 9 W\ 3 : 3 Salk,

18G. Where an attorney, or other privileged person of the

court, sues another, the defendant cannot imparl, but must

plead presently : if the plaintiff issues out a special original,
wherein the cause of action is expressed, and the defendant is

taken on a special capias, lie shall not have an imparlance, but
shall plead as soon as the rules are out. 2 Lil. 35, 36. See tit.

Practice.

Of Pleadings afterwards.—A plea to the jurisdiction may
not be pleaded after general imparlance. Raym* 34. Dila-
tory pleas also cannot be pleaded after a general imparlance,
which is an acknowledgment of the propriety of the action.

8 Comm. 301 : Tidd's Pract. After imparlance the defendant
cannot plead in abatement; if he doth, and the plaintiff

tenders an issue, whereupon the defendant demurs, and the
plaintiff joins in demurrer, such plea is not peremptory, because
the plaintiff ought not to have joined in demurrer, but to have
moved the court, that the defendant might be compelled to

plead in chief, Allen, 6'5. Though a defendant may not
plead in abatement after a general imparlance, yet, if it appear
by the record that the plaintiff hath brought his action before
he had any cause, the court ex officio will abate the writ,

2 Lev. ]f)7- See this Diet, tits. Abatement, Practice.

The defendant cannot have oyer of a deed in a common
case after imparlance : and a tender after imparlance is nought.
2 Lev, 100 : Lniw. 238. If it appears upon the record that an
imparlance was due, and denied, it is error; but then such
error must appear on the record. 3 Salk. 108. It has been
held, that if the defendant doth not appear on a dies datus,

the plaintiff shall not have judgment by default, as he may on
imparlance, because the dies datus is not so strong against him
as an imparlance; and therefore the plaintiff* must take process

against the defendant for not appearing at the time. Moor, 79
2 Nels. 4-97.

After a general special imparlance the defendant may not

only plead in abatement of the writ, bill, or count, but also

privilege. 1 Lev. 54: 12 Mod. 529: 5 Mod. 335. But it

seems that such plea must be intitled of the term the declara-

tion is filed. Impet/, K. B.
Formerly, when the process in the King's Bench was return-

able the last general return of the term, or, in the Common
Pleas, when it was returnable on that return, and the declara-

tion was not filed or delivered on the return day, or on the day
following, or where the process in either court was returnable

before, but the declaration was not delivered or filed, and notice

thereof given four days exclusive before the end of the term,

the defendant, if completely in court, was entitled to an imparl-

ance, and must have pleaded within the first four days of the
next term, provided the declaration were delivered or filed,

and notice thereof given, before the essoign day of that term,

Otherwise the defendant w as allowed to imparl to the subse-

quent term. By a late rule, howrever, of all the courts

(1 IV, 4. ?\ 3.), upon every declaration delivered or filed on
or before the last day of any term, the defendant, in or out

of any prison, was compellable to plead as of such term, with-

out being entitled to any imparlance. Upon this rule it was
holden that if the writ and appearance were of one term, and
the declaration of another, the defendant was still entitled to an
imparlance. 2 Cr. Sp J. 140: 1 Price, N. R. 175: 1 Dowt.
304. S. C.

But now, as the time for pleading is no longer regulated by

terms, but the proceedings may be had on writs, except on

certain times in term or vacation, the practice of imparling is,

it seems, abolished by the 2 W. 4. c. $§, so Car as it is dependant

on the terms; but some of its consequences, as affecting par-

ticular proceedings, such as the pleas to the jurisdiction, or in

abatement, or claiming conusance, &c, may still remain. Tidd's

Supplem. 127.

And imparlances may, it is conceived, still exist in actions

not commenced under the process given by that act, as in pro-

ceedings by t>cire facias, replevin, and actions removed from

inferior courts.

IMPARSON EE. A parson, imparsonee, persona imper-

sonata, is he that is inducted, and in possession of a benefice.
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Dyer.fol. 40. num. 72. says a dean and chapter are parsons

imparsonees of a benefice appropriate unto them. Corvel.

IMPEACHMENT, from Lat. i?npetere.~] The accusation

and prosecution of a person for treason, or other crimes and

misdemeanors. Any member of the House of Commons may
not only impeach any one of their own body, but also any

luvd of parliament, &c. And thereupon articles are exhibited

on behalf of the Commons, and managers appointed to make
good their charge and accusation ; which being done in the

proper judicature, sentence is passed, &c. And it is to be ob-

served, that the same evidence is required in an impeachment
in parliament us in the ordinary courts of justice, but not in

bills of attainder. See index to Stale Trials, vol. 6". tit.

Evidence,

An impeachment before the Lords by the Commons of Great
Britain in parliament, is a prosecution of known and estab-

lished law, and hath been frequently put in practice ;
being a

presentment to the most high and supreme court of criminal

jurisdiction, by the most solemn grand inquest of the whole
'kingdom. 1 Hal P. C. 150.

A peer may be impeached for any crime. A commoner
cannot, however, be impeached before the Lords for any capital

offence, but only for high misdemeanors. Rot. Pari. 4 Ed. S.

w, 2. (i: 2 Brad. Hist. 190: Selden Judic. in Part. c. I. But
see contra, 4 Comm. c. It), in u. and tit. Parliament.

The articles of impeachment are a kind of bills of indict-

ment found by the House of Commons, and afterwards tried

by the Lords ; who are in cases of misdemeanors considered not

only as their own peers, but as the peers of the whole nation.

This is a custom derived to us from the constitution of the

ancient Germans, who in their groat councils sometimes tried

capital accusations relating to the public: " Licet apud conci-

lium accusare quoquc ct discrimen capitis inlendere.*' Tac. de

mor. Germ* 12.

By the 12 and 13 W. 3. c. 2. no pardon under the great seal

shall be pleadable to an impeachment by the Commons in par-

liament. But the king may pardon after conviction on an im-
peachment, 4 Comm. 400; and see ib. 259—sBl : and this

Diet. tit. Pardon*

The House of Commons also seems to possess the power of

pardoning the impeached convict by refusing to demand judg-
ment against him ; for no judgment can be pronounced by the

Lords until it is demanded by the Commons; and in Lord
Macclesfield's case, the Commons exercised this power by re-

fusing to call on the Lords for judgment. 6 St. Tr. fpfc :

Com. Journ. 27th May, 1725 ; 4 Christ. Black. 400. n. 2.

On the impeachment of Warren Hastings for mal-conduct

as govern or-general of India, the trial of which lasted, by
adjournment, for seven years, from 1787 to 1794, it was
solemnly determined that an impeachment is not abated, or put

an end to, by the prorogation or dissolution of parliament.

But to avoid any doubt, an act was passed to prevent proro-

gation or dissolution from having the effect of putting a stop

to the previous proceedings in the House of Commons. See
Raym. 120: 1 Lev. 384: and tit. Parliament. VI IT.

iMPEACHMENT OF WASTE, impetitio vasti, from Fr.

cmpeschement, i* e. impedimeutum.^\ Signifies a restraint from
committing of waste upon lands or tenements; or a demand of

recompence for waste done by a tenant who hath but a par-

ticular estate in the land granted. He that hath a lease to

hold without impeachment of waste, hath by that such an
interest given him in the land, eve, that he may make waste
without being impeached for it ; that is, without being ques-

tioned, or any demand of recompence for the waste done.

1 1 Rep. 82. b.
' See tit. Waste.

IMPECHIARE, Fr. empechcr ; Lat. impeterc.~] To im-

peach, to accuse and prosecute, for felony or treason. Spelman
and Somncr say, that it is derived from the Lat, impelere, which
is to accuse, Off in jus vocare ; from whence impetitio signifies

an accusation, viz.Jtne impelitione vasti, is without impeaching
or accusing him of waste. See Impeachment.

IMPEDIATUS. Expedinhts ; impediati canes, dogs lawed
and disabled from doing mischief in the forests, and purlieus of
them. Conud. See Expeditate.

I M PED I K X S. A defendant or deforciant. Cotrcl.

IMPEDIMENTS IN LAW. Persons under impediments
are those within age, under coverture, non com/xis mentis, in

prison, hey on d sea, cStc, who, by a saving in several laws, have
iinie to claim and prosecute their rights, after the impediments
removed, in case of rines levied, &c. See tit. Limitation of
Actions.

IMPERIALE. A sort of verv fine cloth. Cmvel.

IMPESCATUS. Impeached or accused. Pat. 18 Ed, 1.

I M PETITIO. See Impeachment.

IMPET RATION, impet ratio.'} An obtaining any thin**

hy request and prayer: and in our statutes it is a pre-obtaininff

of church benefices in England from the court of Rome, which
belonged to the gift and disposition of the king, and other lav

patrons of this realm ; the penalty whereof was the same with

that indicted on provisors. See stats. 25 Ed. 3. si. 6: 38 Ed. 3.

si.2.c.\.

IMPIERMENT. Impairing or prejudicing, ff to the im-

pierment and diminution of their good names." Stat. 23 H. 8.

c.Q.

IMPLEAD, from Fr. plaid er.~] To sue or prosecute by

course of law.

IMPLEMENTS, from Lat. impleo, to fill up,] Things

necessary in any trade or mystery, without which the work
cannot be performed ; also the furniture of a house, as all

household goods, implements, See. And implements of house-

hold are tables, presses, cupboards, bedsteads, wainscot, and the

like. In this sense, we find this word often in gifts and con-

veyances of moveables. Termes de Ley.

IMPLICATION. A necessary inference of something not

directly declared, between parties in deeds, agreements, &c.

rising from what is admitted or expressed. When the law

giveth any thing to a man, it giveth implicitly (or rather im*

piicdly) whatsoever is necessary for the enjoying the same.

It is a general rule, that where an estate is to he raised by

implication, it must be a necessary and inevitable implication,

and such as that the words can have no other construction

whatsoever. Talb. 3.

Implication is either necessary or possible ; and wherever an

estate is raised by that means in a will, it must be by necessary

implication ; for the devisee must necessarily have the thing

devised, and no other person can have it. 2 Nels. Ahr. 4<)4,

An implication cannot be intended by deed, unless there are

apt words; but otherwise in a will. Brownl. 153.

An implied intent must not, without clear expression, alter

the equitable general law. 1 Chan. Cas. 297*
An estate by implication was never thought of in a deed,

nor in a will, but in case of necessity. 4 Mod. 156.

No implication shall be allowed against an express estate

limited by express words. ] Satk. 226.

Also it hath been adjudged, that where a particular estate

is devised by will expressly, a contrary intent shall not be

implied by any subsequent clause. 1 Sulk. 236.

An express estate for life cannot be enlarged by implication,

but by express words it may. 2 Fern. 44G.

The want of words in some cases may be helped by implica-

tion ; and so one word or thingj or one estate given, shall be

implied by another. There is an implication in wills and

devises of lands, whereby estates are gained ; as if a husband

devises the goods in his house to his wife, and that after her

decease his son shall have them and his house, though the

house be not devised to the wife by express words, yet it has

been held, that she hath an estate for life in it by implication,

because no other person could then have it, the son and heir

being excluded, who was to have nothing till after her decease.

1 Fentr. 223.

Estates for life, and estates tail, may be raised by implica-

tion in wills : a testator had three sons, the eldest son dying,
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leaving his wife with child, to whom the father devised an

annuity iff ventre &a mere, and if his middle son died before he

had any issue of his body, remainder over, &c. And it was
resolved, that such son had an estate-tail bv implication.

Mm, 127.

Also estates devised by will, without words of limitation,

are frequently enlarged to fees by implication, as where some

personal charge is imposed on the devisee; for instance, to pay

a specific sum of money (Cro. Eliz. 204), or to pay debts and

legacies. 1 CL Rep. 202 : 8 T. R. 1

.

There are conditions and covenants, implied by law, in

deeds and grants: and implication will sometimes help law
proceedings, and supply defects.

See further tits- Covenant, Deed, Estate, Intendment. IJnu-
tation, Use, Will, &c.

IMPORTATION, importation The bringing goods and
merchandize into this kingdom from other nations. See tit.

Xavigation Acts.

IMPOSSIBILITY. A thing which is impossible in law
is all one with a thing impossible in nature; and if any thing

in a bond or deed is impossible to be done, such deed, &e, is

void* Yet where the condition of a bond becomes impossible

by the act of God, in such case it is held the obligor ought to

do all in his power towards a performance : as when a man is

bound to enfeoff the obligee and his heirs, and the obligee dies,

the obligor must enfeoff his heir. 2 Co, Rep. 74. See tits.

Bond, Condilion, Deed.

IMPOST, from Lat. impo?io.~\ The tax received by the

prince, for such merchandizes as are brought into any haven
within his dominions, from foreign nations. It may in some
sort be distinguished from customs, became customs are rather

that profit the prince maketh of wares shipped out ; yet they

are frequen 1 1y con foilnded. Cow el. See th is Diet. tits. Customs
on Merchandize, Taxes.

IMPOSTORS, religious. Those who falsely pretend an
extraordinary commission from heaven ; or terrify and abuse

the people with false denunciations of judgments. They are

punishable by the temporal courts with hue, imprisonment, and
infamous corporal punishment. 1 Hawk. P. C. c. 5.

I M POTENCY, is a canonical disability to avoid marriage
in the Spiritual Court. The marriage is not void ab initio,

but voidable only by sentence of separation, but to be actually

made during the life of the parties* See tit. Marriage.
Lupotency, property bij reason of* A qualiiied property

may subsist with relation to animals jerai naturw raiione im-

poteniiw, on account of their own inability. As when hawks,
herons, or other birds build in my trees, or conies or other

creatures make their nests or burrows in my land, and have
young ones there, J have a qualified property in those young
ones till such time as they can fly or run away, and then my
property expires; Carta de jbresld (£) //. 3. c. 13.): but till

then it is in some cases trespass, and in others felony, for a

stranger to take them away. 7 Rep* 17: Lamb Eiren, 274:
2 Comm. 394?. See tit. Game.
IMPRESSING (or impresling, i. e. paying earnest to)

SEAMEN. The power of impressing men for the sea service,

by the king's commission, has been a mutter of some dispute,

and submitted to with great reluctance, though it hath very

clearly and learnedly been shown by Sir Michael Foster that

the practice of impressing, and granting powers to the admi-
ralty for that purpose, is of very ancient date, and hath been

uniformly continued, by a regular series of precedents, to the

present time, whence he concludes it to be part of the common
law. The difficulty arises from hence, that no statute has

expressly declared this power to be in the crown, though many
of them very strongly imply it. The stat. 2 Ric. 2. c. 4.

speaks of mariners being arrested and retained for the king's

service, as of a thing well known, and practised without
dispute; and provides a remedy against their running away.
By the 2 and 3 P. $ M. c- Hi. if any waterman, who uses the

River Thames, shall hide himself during the execution of any

commission of pressing for the king's service, he is liable to
heavy penalties. By 5 Eliz. c. 5. no fisherman shall be taken
by the queen's commission to serve as a mariner; but the com-
mission shall be first brought to two justices of the peace, in-
habiting near the sea coast where the mariners are to be taken,
to the intent that the justices may choose out, and return such
a number of able-bodied men as in the commission are con-
tained, to serve her Majesty. And, by others (7 and 8 IV. ft
c, 2 i : '2 Anne, c. 6: 4 and 5 Anne, c. 1Q: 13 G. 2. c. 17- &e.)
especial protections are allowed to seamen in particular cir-
cumstances, to prevent them from being impressed. All which
do most evidently imply a power of impressing to reside some-
where; and, if any where, it must, from the spirit of our con-
stitution, as well as from the frequent mention of the kings
commission, reside in the crown alone. 1 Comm. 4-1

n

: Comb
245 : Post. 154.

The legality of pressing is so fully established, that it will
not now admit of a doubt in any court of justice. In the case of
The King v. Tubbs, Lord Mansfield said, « The power of
pressing is founded upon immemorial usage allowed for ages.
If not, it can have no ground to stand upon; nor can it be
vindicated or justified by any reason but the safety of the
state. The practice is deduced from that trite maxim of the
constitutional law of England, that private mischief had better
be submitted to, than public detriment and inconvenience
should ensue. Though it be a legal power, it may, like manv
others, be abused in the exercise of it." Cowp. 517. In that
case the defendant was brought up by habeas corpus, upon the
ground that he was entitled to an exemption ; but the court
held that the exemption was not made out, and he was re-
manded to the ship from whence he had been brought. 1 Comm.
420. ft.

In addition to the authorities cited by Foster in support of
the legality of pressing seamen, many more are collected by
Harrington (in his Obs. on Anc. Stats, p. 334. &e. edit. 5.), who
shows that the crown anciently exercised a similar power of
impressing men for the land service, not only for the army,
but for the king's pleasure: and instances are given in the
case of Goldsmith's (Aurifabros), impressed pro apparatibus
personce regis. 14 Ed. 4: Rym. vol. v. part iii. p. 50: and
Minstrels in solatium regis. Rt/m. 34 H. 6.

A freeholder, as such; 5 East. 47; 01 headborough; 5 T. R.
276; or a freeman and liveryman of London, arc not exempt
from impressment. 9 East, 4>66. So seamen employed in the coal

trade are not privileged. 5
f

I\ R. 417, Neither is an apprentice
in the Greenland fishery exempt after he has served three years.

6 East, 238. Nor a carpenter in a coal and coasting trader.

IS East, 5 \<J. And it does not appear that the master of any
vessel is, merely as such, exempted by law from being im-
pressed, especially if his appointment appear to be collusive.

14 East, 3 Ifi.

But a bargeman employed by the Navy Board is privileged.

2 Bl. 1207* So are watermen belonging to fire insurance
offices. 14 G. 3. c. ?8.

A protection from impressment may be granted by the Ad-
miralty, which, however, does not seem to amount to an exo-
neration. Hi East, 165*

A person who causes another to be impressed when privi-

leged is liable to an action. 1 Camp. 187-

As the power of impressment is of so very extraordinary and
arbitrary a nature, it is highly important that those who
perform this duty should be duly ipialifn d for that purpose,

for the law affords no protection to any of its officers who act

without proper authority. If there is any irregularity, there-

fore, in the execution of the impress warrant, such as its being
delegated to a petty officer when directed to be executed only
by a commissioned officer, and the death of any individual is

occasioned by enforcing its execution, the party causing the

death will be guilty of manslaughter; Fost. 154; and, under
some circumstances, the oflence may amount to murder. 1 Ea.sf,

P. C. 313. But though the warrant be directed to several
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officers, one of them alone may execute it. 1 Hale, 45f).

Where the officer also, in executing the warrant, behaves with

unnecessary seventy, or gives vent to private spleen or malice

towards those who are the subjects of it, the authority of the

warrant will not exempt him from being criminally responsible

for his conduct. Therefore, where it appeared that the captain

of a man-of-war had acted maliciously in impressing the master

of a merchant vessel, the Court of King s Bench granted a

criminal information against him. R. v, (Veils, 1 Bt. 1 < >-

Many attempts have been made of late years in the House

of Commons to take away from the crown the power of impress-

ment ; and there is little doubt but it will be shortly abolished,

or only retained under some modified form.

IMPREST MONEY, from in, and Fr. presi, panditsJ}

Money paid on enlisting soldiers. See Presi-money.

IMPRETIABILIS. Invaluable; in which sense it is often

mentioned in Mat* Paris.

IMPR1MERY, Fr. A print, or impression; the art of

printing, and a printing-house, are called imprimary in some

statutes.

1MPRISH. Those who side with, or take the part of an-

other, either in his defence or otherwise. Mat. Far. 127-

IMPRISONMENT, imprixonamenfum^ The restraint of

a man's liberty under the custody of another; and extends not

only to a gaol, but to a house, stocks, or where a man is held

in the street, &c. ; for in all these cases the party so restrained

is said to be a prisoner, so long as he hath not his liberty freely

to go about his business as at other times. Co. Lit 253.

None shall be imprisoned but by the lawful judgment of his

peers, or by the law of the land. Magna Charta, c. 2 : stat.

c25 Ed. 8« st. 5. c. 4.

No person is to be imprisoned but as the law directs, either

bv command and order of a court of record, or by lawful war-

rant, or the kings writ, by which one maybe lawfully detained

to answer the law. 2 Inst. 4-6 : 3 Inst. 200,.

At common law a man could not be imprisoned in any case,

unless he were guilty of some force or violence, for which his

body was subject to imprisonment, as one of the highest exe-

cutions of the law ; but imprisonment is inflicted by statute in

many cases* 3 Rep. 11. Whenever the common law, or any

statute, gives power to imprison, there it is lawful and justi-

fiable; but he who doth it in pursuance of a statute, must be

sure exactly to follow the statute in the order and manner of

doing thereof. Dyer, 204: 18 M. I,

See further on this subject, and connected therewith, tits.

Arre&t, Bail, Capias, Constable, Commitment, False Imprison-

ment, Habeas Corpus.

IMPROBATION. The act by which falsehood and per-

jury is proved. By an action of reduction-hnprobation in the

Scotch law a deed may be falsified if refused to be produced.

See Belts Scotch Law Diet.

IMPROPRIATION. See tit. Appropriation.

I M PROVEMENT. See Approvement.

IMPRU1ARE. To improve land.

I M PR LTAMENTUM. The improving of land. Carhdar.

Ahlxtt. Glaslon. MS. p. 50. Or rather the improvement itself,

when made.
INT AUTER DROIT. In another's right ; as where exe-

cutors or administrators sue for a debt or duty, &c. in right of

the testator or intestate.

I NBLAU RA , Profit or prod uct of ground. Cowel.

INBORH and OL TBORII, Saxon. Sec Camden's Bri-

tain, in Otiadinis, where he says, speaking of Edelingham, the

barony of Patrick. Earl of Dun bare, which also was inborow

and oufborow between England and Scotland, as we read in

the books of inquisitions, that is (as he believes), he was to

allow, and to observe in this part the ingress and egress of

those who travelled to and fro between both realms ; for Eng-

lishmen in ancient time called in their language an entry and

forecourt or gate-house, inborow. Cowel.

INCASTELLARE, To reduce a thing to serve instead

of a castle; and it is often applied to churches.

—

Qui post
mortem patris ecclesiam iticastellatam retinebat. Gervas. Dorob.
anno 1 144.

IN CASU CONSIMILI. See Casu ConsimilL
IN CASU PROVISO, See Casu Proviso.

INCAUSTUM, or ENCAUSTUM, Ink. Fleta, lib. 2,

c. 27. par. 5.

INCENDIARIES. Burning of houses maliciously, to

extort sums of money from those whom the malefactors should
spare, was made treason the first year of King Henry VI.

1 Hales Hist. P. C. 270. The law on this subject was con-

solidated and amended by the 7 and & G. 4?. c. 30. See tits*

Arson, Malicious Injuries.

INCERTAINTY. See tit. Certainty.

INCEST. In the year 1650, when the ruling powers found

it for their interest to put on the semblance of a very extra-

ordinary strictness and purity of morals, incest and wilful

adultery were made capital crimes. But at the Restoration,

when men, from an abhorrence of the hypocrisy of the late

times, fell into a contrary extreme of licentiousness, it was not

thought proper to renew a law of such unfashionable rigour.

And these offences have been ever since left to the feeble

coercion of the Spiritual Court, according to the rules of the

canon law. 4 Comm. 6'4, In Scotland the actual commission

of this crime appears to be still capital. See Bells Scotch Law
Diet., and this Diet. tit. Lewdness*

I N CI I A NTMEN T. See tit. Conjuration.

I NCHA NTO R , incanta tor. ] He who by charms conj ures

the devil; and they were anciently called carmina
t
by reason

in those days their charms were in verse. 3 Inst. 44.

INCHANTRESS, incantatrix**] A woman who uses

charms and incantations. See Conjuration.

INCHARTARE. To give or grant and assure any thing

by an Instrument in writing. Mat. Paris.

INCH OF CANDLE, is the manner of selling goods by

merchants, which is done thus: first, notice is tube given upon

the Exchange, or other public place, of the time of sale ; and,

in the mean time, the goods to be sold are divided into lots,

printed papers of which, and the conditions of sale, are also

forthwith published ; and when the goods are exposed to sale,

a small piece of wax candle, about an inch long, is burning,

and the last bidder when the candle goes out is entitled to the

lot or parcel so exposed. If any difference happens in adjusting

to whom a lot belongs, where several bid together, the lot is

to be put up again ; and the last bidder is bound to stand to

the bargain, and take the lot whether good or bad. In these

cases the goods are set up at such a price ; and none shall bid

less than a certain sum more than another hath before, &c»

Merck. Diet. See tit. Auction.

INCIDENT, incidens.Ji A thing necessarily depending

upon, appertaining to, or following another that is more worthy

or principal. A court-baron is inseparably incident to a manoi

;

and a court of piepowder to a fair ; these are so inherent to

their principals, that by the grant of one, the other is granted

;

and they cannot be extinct by release, or saved by exception,

but in special cases. Kitch. SSz Co. Lit. 151.

Rent is incident to a reversion ; timber trees are incident to

the freehold, and also deeds and charters, and a way to lands;

fealty is incident to tenures; distress to rent and amercements,

&c. Co. Lit. 151. Tenant for life or years, hath incident to

his estate, estovers of wood, Co. Lit. 41. And there are

certain incidents to estates-tail ; as to be dispunishable of waste,

to sufTer a recovery, &c. Co. Lit. 224 : 10 Rep. 38, 3Q. In-

cidents are needful to the well-being of that to which they are

incident ; and the law is tender of them. Hob. 39, 40.

If a man, either by grant or prescription, has a right to a

wreck thrown on another's land, of consequence he has a right

to a way over the same land to take it ; and the very possession

of the wreck is in him before seisure* 6* Mod. 14$. See

14 Vin. Abr. tit* Incidents.

INCIDENT DILIGENCE, is a diligence or process
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granted before litis contestation in improhations, for the reco-

very t>i" wn'ts craved to be produced, and in many other cases

during the dependance of the principal process. Scotch Diet*

INCIPITUR. In pleading, when parties have come to an

issue, the plaintiff should, in strictness, enter it with all the

prior proceedings and pleadings upon what is called the issue

roll during the term in which the issue is joined. The practice,

however, is only to enter what is termed an incipitur ; that is,

tbe mere commencement or initial words of the paper or de-

murrer book. See 2 Tidd's Pr.

INCLAUSA. A home close, or inclosure near the house.

Paroch. Ant if/, pag. 31.

INCLOSURES. Large wastes or commons in the West
Riding of the county of York, with the consent of the lords of

manors, &c. may he inclosed, a sixth part whereof shall be for

the benefit of poor clergymen whose livings are under 40 I.

a-ycar, to be settled in trustees, who may grant leases for

twenty-one years, &c. 12 Ann. c. 4.

Inclosures of commons and wastes are generally made by

local statutes, which are subject to, and regulated by, the pro-

visions of the general Inclosure Act; 41 G. 3. c. 1 09:

jmended by the 1 and 2 G. 4. c. 23,

Allotments under an inclosure act are freehold, unless it is

otherwise directed by the act. 2 T. R. 415 : 2 M. # S. 175.

Most inclosure arts, however, declare that tbe allotments

made in respect of any land shall be of the same tenure as

the land in respect of which they are set out.

In Scotland, by the act 1661, c. 41. proprietors may compel

neighbouring proprietors to join in inclosing adjoining proper-

ties; bearing a proportion of tbe expense.

See tit. Common.
INCOM E TAX. ( Now abolished.

)

INCOMPATIBILITY, hwompatibilitas benejtciorum.'] Is

when benefices cannot stand one with another, if they be with

cure, and of such a value in the king's books. Whitlock's

Read} p. 4. See tit. Advotvson.

INCONTINENCY. See tits. Adultery, Fornication, Lewd-
ness, Rape, &c,

INCOPOLITUS, a proctor, or vicar. Leg. Hen. 1

.

INCORPORATION, power of. See tit. Corporation.

INCORPOREAL HEREDITAMENTS. See tit. Here-

ditaments.

INCREMENTUM. Increase or improvement; to which

was opposed decrementum, or abatement. Paroch. Antiq. 164.

It is used in charters for a parcel of ground inclosed out of a

common, or improved.

INCROACHMENT, Fr. accrochment, a grasping.] An
unlawful gaining upon tbe right or possession of anotber man.

As where a man sets his hedge or wall too far into the ground

of his neighbour, that lies next to him, he is said to make

incroachmcnt upon him ; and a rent is said to be incroached,

when the lord by distress or otherwise compels his tenant to

pay more than he owes ; and so of services, &c. 9 Rep* 33.

And sometimes this word is applied to power ; for the Spen-

cers, father and son, it is said, incroached unto them royal

power and authority, anno 1 Ed. 3. And the admirals and

their deputies are said in stat. 15 R- 2. c. 3. to have incroached

to themselves divers jurisdictions, Sic.

INCUMBENT, from Lat. incumbo, to mind diligently.]

A clerk resident on his benefice with cure ; and is so called,

because he does or ought to bend all his study to the discharge

of the cure of the church to which he belongs. Co. Lit* HQ'
Where an incumbent is put out without due process, he shall

be at large to sue for his remedy at what time he pleaseth,

&c. StaL 4 H. 4. c. 22. Sec tits. 'Advowson, Church, Parson.

INCUMBRANCE. See tits. Mortgage, Purchase.

INCURRAMENTUM. The incurring or being subject

to a penalty, fine, or amercement; so incurri alieni is to be

liable to another's legal censure or punishment. Westm. c. 3?.

INDEBITATUS ASSUMPSIT. See tit. Assumpsit.

INDECENCY. All open and gross indecency is a misde-
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meanor at common law, and is punishable by indictment, not
only as a nuisance to the rest of the community, but as being
injurious to public morals. 2 Sir. 790: Poph. 208 : 1 Hank,
c. 5. § 4 : Com. 65 : 1 Ea$t, P. C. c. 1 . § I.

Therefore, where a defendant (who was a man of rank and
fortune) was indicted for showing himself naked from a bal-

cony in Covent Garden to a great multitude of people, and
confessed the indictment, he was sentenced to pay a fine of

2000 marks, to be imprisoned a week, and to give security for

his good behaviour for three years. R. v. Sir Charles Sedletj,

Sid. ld8 : 1 Keb. 620. So it was held to be an indictable mis-

demeanor for a man to undress himself on the beach and bathe

in tbe sea, near inhabited houses from which he might be dis-

tinctly seen, although the houses had been recently erected,

and before their erection it had been usual for men to bathe in

great numbers at the place in question \ for whatever place

becomes the habitation of civilized men, there the laws of

decency must be enforced. R. v. Crunden, 2 Camp. 8Q.

It has likewise been accounted a misdemeanor publicly to

exhibit for money a human being of unnatural and monstrous
shape. And in one case of this description, where a monstrous
child had died, and was embalmed to be kept for show, the

Lord Chancellor ordered it to be buried. 2 Cha. Ca. 110:

3 Bum's J. 578.
By the 5 G. 4. c. 83. § 3. any common prostitute wandering

in the streets, or in any place of public resort, and behaving in

a riotous or indecent manner, shall be deemed an idle and dis-

orderly person, and may be committed to the house of correc-

tion to hard labour for any time not exceeding a month. See

further tits. Exposure of the Person, Lewdness.
INDEC IMABLE, indecim ab i lis.] Tha t i s, no t titheable, or

hv law ought not to pay tithe. 2 Inst. 460.

INDEFEASIBLE 'or INDEFEISIBLE. That cannot

be defeated or made void ; as a good and indefeasible estate,

Sec.

INDEFEASIBLE RIGHT TO THE THRONE. See

tit. King.

INDEFENSUS. One that is impleaded, and refuseth to

make answer. Mich 50 H. 3. Rot. 4.

INDEFINITE PAYMENT. Is where a debtor owes
several debts to a creditor, and makes a payment without spe-

cifying to which of the debts it is to be applied, See tit. Pay-
ment.

INDEMNITY, An indemnity was a pension paid to the

bishop in consideration of discharging or indemnif ying ehurches,

united or appropriated, from the payment of procurations; or

by way of recompense for tbe profits which the bishop would

otherwise have received during the time of the vacation of

such churches, Gibs. 706, 719-

On the appropriation of a church to any college, &c, when
the archdeacon loses for ever his induction money, the recom-

pense he receives yearly out of the church so appropriate, as

1 2d. or 2.v. more or less, as a pension agreed at the time of the

appropriating, is called indemnity. MS. in RibL Cotton, p. 81.

Acts of indemnity are passed every session of parliament for

the relief of those who have neglected to take the necessary oaths,

&c. required to qualify them for their offices and employments.

INDENTURE, indentura.'] Is a writing containing some

contract, agreement, or conveyance, between two or more per-

sons, being indented in the top answerable to another part,

which hath the same contents, Co. Lit. 22$. A deed of bar-

gain and sale of freehold lands, &c. must be by indenture, in-

rolled, &c, 27 H. 8. c. 1 6. See tits. Conveyance, Deed.

INDIA COMPANY. See East India Company.

INDIA GOODS. See East India Company, Navigation

Acts.

INDICAVIT, A writ of prohibition that lies for a patron

of a church, whose clerk is sued in the spiritual court by

another clerk for tithes, which amount to a fourth part of the

profits of the advowson ; when the suit belongs to the king's

courts, by the Btats. West. 2. c. 5 : 13 Ed. h sL 4. The patron
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of the defendant is allowed tins writ, as he is like to be preju-

diced in his church and advowson, if the plaintiff recovers in

the spiritual court. Reg. Orig, 35 : Old Nat. Br. 31.

This writ may be also purchased by the parson sued ; and

is directed as well unto the judge of the court, as unto the

party plaintiff, that they do not proceed, &c. But it is not to

be had before the defendant is libelled against in the spiritual

court, the copy of which libel ought to be produced in Chancery,

before the indicavit is granted ; and this writ must be brought

before judgment given in the spiritual court ; for after judg-

ment there, the indicavit is void. New Nat, Br. 66. 101. See

stat. 34 Ed. h st. 1. The writ of Indicavit doth not lie of a

less part of the tithes, &e. than a fourth part of the church ; if

they are not so much, this being surmised by the other party,

a consultation shall be had. Ibid, The patron of the clerk,

who is prohibited by the indicavit, may have his writ of right

of the advowson of dismes, &e. The Ecclesiastical Court may
hold a plea of tithes not amounting to the fourth of the church.

Stat. Circumsp. Agatis. 13 Ed. 1. st. 4* See further tits.

I 'roh i'hition , Tithes.

INDICTED, indictatus.~] When anyone is accused by bill

preferred to jurors at the king's suit, for some offence, either

criminal or penal, he is said to be indicted thereof. Cowel.

INDICT 10. The same with indictment Nonnunqnam
enim^fiunt accusationcs de Jbrcsta, el indictiones vulgariter sic

appellatce. I)u Fresne.

INDICTION, indictio ; ah indicendo.~] The space of

fifteen years, by which computation charters and public writ-

ings were dated at Rome ; likewise anciently in England,
which we find not only in the charters of King Edgar, out of

King Henry 3. And by this account of time, which began at

the dismission of the Niecne Council, every year still increased

one till it came to fifteen ; and then returned again, making
Jirst, second indicium, fyc. dal apud Chippenham, 18 die

Aprilis, indictione nona, anno Dom. 1266,

INDICTMENT.

Indictamentum, from the Fr. enditer, i. e. indicare, to

show.] A bill or declaration of complaint drawn up in form

of law, exhibited for some offence criminal or penal, and pre-

ferred to a grand jury ;
upon whose oath it is found to be true,

before a judge or others, having power to punish or certify the

ofFcnce. Termes de Ley.

In strict legal parlance, an indictment is not so called until

it has been found a " true bill" by the grand jury ; before that

time, it is named a bill merely. Archibald's Or. Plead.

Indictment in the Scotch Law, is the form of process by

which a criminal is brought to trial at the instance of the

Lord Advocate. Where a private party is a principal prose-

cutor he brings his action in what is termed the form of cri-

minal letters.

What follows relates to indictments in England.

L Of the Nature of an Indictment, how found, <$c.

II. For what Offences an Indictment will lie.

III. Of the Joinder of two or more Defendants in one In-

dictment.

I\\ Of the Joinder of two or more Offences.

V. Of the Venue qfa?i Indictment.

VL Of the Requisites of an Indictment.

V I L Of amending Indidmen ts.

VIII. Where an Indictment may he quashed.

IX. Ofgranting a Copy of the Indictment*

I. Lambard says, an indictment is an accusation, at the suit

of the king, by the oaths of twelve men of the same county

wherein the offence was committed, and returned to inquire of

all offences in general in the county, determinable by the court

into which they arc returned, and their finding a bill brought

before them to be true : but when such accusation is found by

a grand jury, without any bill brought before them, and after-
wards reduced to a formed indictment, it is called a present-
ment; and when it is found by jurors returned to inquire of
that particular offence only which is indicted, it is properly
called an inquisition. Lamb. lib. 4>. cap. 5.

By Poulton, an indictment is an inquisition taken and made
by twelve men, at the least, thereunto sworn, whereby they
find and present, that such a person, of such a place, in such a
county, and of such a degree, hath committed such a treason,

felony, trespass, or other offence, against the peace of the king,

his crown and dignity, Pali. lu"9. An indictment, according

to Lord Chief Justice Hale, is only a plain, brief, and certain

narrative of an offence, committed by any person, and of those

necessary circumstances that concur to ascertain the fact and
its nature. 2 Hales Hist. P. C. 168, 169.

An indictment seems to be thus shortly well defined:

"A written accusation, of one or more persons, of a crime or

a misdemeanor, preferred to, and presented on oath by a grand
jury/' 4 Comm. 302.

A bill of indictment is said to be an accusation, for this

reason j because the jury that inquires of the offence doth not

receive it, until the party that offers the bill, appearing, sub-

scribes his name, and offers his oath for the truth of it.

Standf. P. C. lib. 2. cap. 23.

No man may be put upon his trial for a capital offence, ex-

cept on an appeal or indictment, or something equivalent

thereto, // P. C. 210.

The duties of the grand jury in finding the indictment have

already for the most part been mentioned. See tit. Grand
Jury.

Although a bill of indictment may be preferred to a grand
jury upon oath, they are not bound to find the bill, if they find

cause to the contrary; and though a bill of indictment be

brought unto them without oath made, they may find the bill

if they see cause ; but it is not usual to prefer a bill unto them
before oath be first made in court, that the evidence they are

to give unto the grand inquest to prove the bill is true.

2 LtlL Ahr. 4 k
The grand jury are to find the whole in a bill, or to reject

it, and not find specially for part, &c. 2 Hawk. P. C. c. 25.

§ 2. This rule relates only to cases where the grand jury

take upon themselves to find part of the same indictment to be

true, and part false ; and do not either affirm or deny the facts

submitted to their inquiry. But where there are two distinct

counts, viz. one for a riot, and the other for an assault, and the

grand jury find a true bill as to the assault, and indorse ignora-

inns as the riot, this finding leaves the indictment as to the

count found just as if there had been originally only that one

count. Co?vp. 325.

Sheriffs had formerly power to take indictments ; which
they did by roll indented, one part whereof remained with the

indictors. 13 Ed. 1 : 1 Ed. &
There is no time limited at common-law for commencing a

suit by the king; and therefore in all cases of treason, feltmy,

and misdemeanor, where there is no period specified by statute,

the indictment may be preferred at any length of time after

the offence.

Indictments for the treason mentioned in the 7 and S W. B.

c. S. § 5. must be found by a grand jury within three years,

not after, if the offence has been committed within England,

Wales, or Berwick-upon-Tweed; or Scotland. See Fast. 249-

By the 31 El. c. 5. indictments or informations upon any
statutes penal, whereby the forfeiture is limited to the king,

must be brought within two years after the offence committed:
if the forfeiture be limited to the king and the prosecutor, the

suit must be in one year ; and in default thereof, the same
must be sued for the king within two years after that year

ended. But where a statute limits a shorter time, the suit

must be brought accordingly.

II. For what Offences an Indictment ?vilt lie*—AH felonies and
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capital crimes whatsoever, and also all kinds of inferior crimes

of a public nature, as misprisions, and all other contempts, all

disturbances of the peace, all oppressions, and all other misde-

meanors whatsoever, of a public evil example against the com-
mon law, may be indicted; but no injuries of a private nature,

unless they some way concern the king. 2 Hawk, P. C.

c, 25. § 4.

A misdemeanor is any crime whatever less than felony, and
the word is generally used in contradistinction to felony: mis-
demeanor, therefore, comprehends all indictable offences which
do not amount to felony, as perjury, assault and battery, libels,

conspiracies, and public nuisances.

Indictments are for the benefit of the commonwealth and
the public good, and to be preferred for criminal not civil mat-
ters ; they may be of high treason, felony, trespass, and in all

sorts of pleas of the crown, but not of injuries of a private

nature, which do not concern the king or the public. Co. Lit.

126. 303: 4 Rep. 44.

All indictments ought to be brought for offences committed
against the common law, or against some statute, and not for

every slight misdemeanor. 2 Lill. 44. Where a statute appoints

a penalty to be recovered by bill, plaint, or information, it

cannot be by indictment, but as directed to be recovered. An
indictment will not lie where only another remedy is provided

by statute. Cro. Jac. 643 : 3 SalL 187-
Where an offence is made punishable by statute, the true

rule seems to be, that if the offence was punishable before the
statute prescribed a particular method of punishing it, then
such particular remedy is cumulative, and does not take away
the former remedy ; but where the statute only enacts, that

the doing an act not punishable before shall for the future be
punishable in a certain particular manner, there it is necessary

to pursue such particular method, and not the common
law method of indictment. 1 Bur. 543: % Bur. 799. 805.
834: Corvp. 524. 650: 3 B. # A. 16K
Wherever a statute prohibits a public grievance, or com-

mands a matter of public convenience (as the repair of high-
ways, and the like), all acts and omissions, although without
any corrupt motive, contrary to prohibition or injunction of
the statute, are misdemeanors at common law, and are conse-
quently punishable by indictment, unless the statute expressly,

or by implication, excludes that proceeding. And it makes no
difference in this respect, whether the statute inflicts a particu-
lar penalty for the offence or not, or whether the penalty is

contained in the same or a subsequent statute. 2 Hank. c. 25.

§4:1 Ban*. 543 : 2 Burr. 832 : Cowp. 648: 4 T. B. 205 :

5 T. R. 507.

But where a statute extends only to private persons, or

chiefly relates to disputes of a private nature, an offence against
it is not the subject of an indictment ; for no injuries of a

private nature are indictable, unless they in some measure
concern the king, or are accompanied bv a breach of the peace.

2 Hawk, c. 25. § 4 : Cro. Ec. 90 : 1 Sir. 1Q0 : 3 Salk. 188 :

1 Lord R. 366 : 3 Burr. 1697- 99- 1706.
With regard to felonies created by statute, it seems clear that

not only those crimes which are made felony in express words,
but also those which are subjected by statute to judgment of
life or member, become felonies thereby, whether the word
felony be omitted or mentioned. And where an act declares
that the offender shall be deemed to have committed any act

feloniously, this makes the offence a felony, and imposes all

the common and ordinary consequences thereof. 3 M. <§• 8*
556. See 1 Hawk. P. C. c. 40. § 2—5. Where an act makes
an offence felony which before was only a misdemeanor, it is

not afterwards indictable as a misdemeanor only. R. v. CVow,
1 Lord Raym. 711 : 3 SalL 193. And see more fully Russell
on Crimes, I I.e. 3.

By the 7 and 8 G. 4. c. 28. § 14. wherever that or any
other statute relating to any offence, punishable by indictment
or summarily, in describing or referring to the offence or the
subject matter with respect to which it shall be committed, or

the offender affected by the offence, has used words importing
the singular number or the masculine gender only, yet the
statute shall he understood several as well as one matter, and
several as well as one person, m&females as well as males, and
bodies corporate as well as individuals, unless otherwise spe-
cially provided, or there be something in the subject or context
repugnant to such construction.

It seems to be an established principle; that whatever openly
outrages decency, and is injurious to public morals, is a misde-
meanor at common law, and indictable as such. 1 Han k. P. C.
c. 5. § 4: 1 East, P, C. c. 1. § 1, See tit, Indecency.
Although bare intention only is not punishable, yet, when

any act is done, the law judges of it by the intent: on this
ground, the bare attempt to commit a felony is, in many cases,
a misdemeanor, and indictable; and even an attempt to commit
a misdemeanor has been decided, in many cases, to he itself a
misdemeanor. Higginss case, 2 East, 5. 8. 21 : R. v. Phil-
Hps, 6 East, 464. And such intentions, manifested by act, are
punishable by statute in several cases.

An indictment lies against one for assaulting and stopping
another on the highway, being a breach of the peace. Hu.
22 Car. Tt lies for cheating a person at play, with false dice,

or any other cheating ; but it is not indictable for one man to

make a fool of another, in the case of cheats getting money,
&c, though action may be brought (2 LilL 44 i 1 SalL 479)

:

except in the cases specified in the stat. 7 and 8 G. 4. c. 2$.

§ 53., by which the obtaining property by means of false pre-
tences is made a misdemeanor. See further tits. Cheats, False
Pretences, Frauds, III.

It was held an indictable offence (and the parties were con-
victed and severely punished), to conspire, by false rumours, to

raise the price of the public funds, on a particular day, with
intent to injure the subjects who should purchase on that dav.

3 M. # SI. m,
Notwithstanding the 6 G. 4. c. 120., it is illegal for work-

men to combine for the purpose of dictating to the master
whom he shall employ. M. Roh, 179.
A parson may be indicted for preaching against the govern-

ment of the church, the civil and ecclesiastical government
being so incorporated together, that one cannot subsist without
the other, and both centre in the king

; wherefore, to speak
against the church, is within the stat. 13 Car. 2 : 1 Sid. 6'9 :

2 Nets. Abr. 959. And a parson was indicted for pronouncing
absolution to persons condemned for treason, at the place of
execution, without showing any repentance. 5 Mod. 363.
Also a parson hath been indicted and fined, &c, for drinking
healths to the memory of traitors. 3 Mod. Rep. r>2.

It was held not to be an indictable offence to impede the
public intercourse by delivering hand-bills in the streets.

1 Burr. 516. But the later and better decision is, that every
unauthorised obstruction of a highway, to the annoyance of
the king's subjects, is an indictable offence ; R. v. Cross,

3 Campb. 227 ; where an indictment was maintained for such
obstruction, by suffering stage-coaches to stand plying for pas-

sengers in the public streets. And for suffering waggons to

remain in the street, loading and unloading at a carrier's ware-
house. 6 E. R. 427- See further tit. Ways.

It has been held not indictable to throw down skins into a
public way, which accidentally occasions a personal injury.

Stra. 190. Nor to kill a hare* Slra. 679- Nor can one be

indicted for an offence made penal by statute, without it directs

to whom the penalty is payable. Stra. 628. Nor for acting

unqualified as a justice of peace. Cro. Jac. 643. Nor for

selling short measure. 1 Wih\ 301 : 3 Burr. 1697- Nor for

excluding commoners, by enclosing. Cro. Eliz. 90, Nor for

an attempt to defraud, if neither by false tokens nor conspiracy.

Stra. 793. 866: 6 Mod. 105. Nor for secreting another.

2 Ld. Raym. 1368. Nor for bringing a bastard child into a
parish, not being chargeable there. Stra. 644: 3 Burr. 1645 :

2 Fez. 5\0. Nor for entertaining idle and vagrant persons,

1 Ld* Raym. Nor for keeping a house to receive women
4 t 2
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with child and deliver them. 3 Burr. 1646. And cases of non-

feasance and particular wrong are not, generally speaking, the

subject of indictment; but the case of neglect to provide for a

child of tender years may amount to such offence. See

2 Campb. 650: R R. 20. But this duty seems confined to

persons standing in the relationship of parents and masters, and

not to extend to brothers. 2 C # P.

Refusing to admit a person to he a freeman of a corporation

under an order from the mayor of a city, held not indictable

3 Salk. Nor keeping an open shop in a city, not being

free thereof. 3 Salic. Nor exercising a trade in a borough

according to the bye-laws thereof. 4. Term Rep. K. B. 77.

R. \\ Sharpies*.

Indictment will not lie for a private nuisance, wherein

action on the case only lies ; and where a person is indicted for

trespass, which is not indictable at law, but for which action

should be had ; or if a man be indicted for scandalous words,

as calling another rogue, &c, such indictments are not good,

for private injuries are to be redressed by private actions. 2 LiL
Abr. 42,

Mere private trespasses, unaccompanied with any breach of

the peace, are not indictable. " Burr. 16Q9* 1706. So an

indictment will not He for conspiring to commit a mere civil

trespass; as going into a preserve to kill the hares of another.

Rex v. Dinner, 13 East, 22H. But where an indictment

stated the forcibly entering a dwelling-house, and with strong

hand turning out the occupier, the court refused to quash it.

3 Burr. 1699- So an indictment will lie for taking goods

forcibly with a breach of the peace, although by the owner
whose property they are. 3 Salic* I87.

The Court of K. B. held, that indictment would not lie

against a miller for receiving good barley to grind for another

at his mill, and delivering a mixture of oat and barley-meal

different from the produce of the barley, and being musty and

unwholesome. 4 M. § S. 214. But mixing alum with bread

by a common baker was held indictable. 3 M, $ S. II.

III. Of Ihe Joinder of imo or more Defendants in one In*

dtclmenL— If an oTence wholly arises from any joint act that

is criminal of several defendants, they may be all charged in

one indictment, jointly and severally, or jointly only ; and

some of the defendants may be convicted, and others acquitted ;

for the law looks on the charge as several against each, though

the words of it purport a joint charge against all ; in other

cases, the offences of several persons must be laid several,

be cause the offence of one cannot he the offence of another ; and

every man ought to answer severally for his own crime.

2 Hawk. P. C. c r 25. § 89. And three offences may be joined

in one indictment, and the party convicted of one offence,

though he is found not guilty of the others. On penal sta-

tutes, several things shall not be joined in the indictment, &c.

except it be in respect of some one thing, to which all of

them have relation. 2 Hawk. P. C. <?. 25. § Sfj : 1 Hal
1\ C< 56l. 610.

If several commit a robbery, burglary, or murder, they may
be indicted for it jointly ; 2 Hale, 173 ; or separately; and so

where two or more are guilty of a battery, extortion, or the

like. 1 Salk. $82. And though they have acted separately,

if the grievance be the result of the acts of all, they may be

indicted jointly for the offence. 1 B. <Sj- Ad. 874. So where

money was obtained by false pretences, which consisted of

words spoken by one defendant in the presence of the others,

all of whom acted in concert. 3 T. R. 98* So where two

persons join in singing a libellous song; 2 Burr. 985; and the

£ame where two join in any other kind of publication of a

libel. But if the publication he distinct, as if two booksellers

who are not partners sell a libel at their respective shops, they

must be separately indicted.

Several defendants cannot be joined in one indictment for

penury ; for perjury is a separate act in each : and one may be

desirous to have a certiorari, and the other not ; and the jury,

on the trial of all, may apply evidence to all, that is but evi-

dence against one. Sira. 921.

So littering blasphemous or seditious words are offences

several in their nature. And partners cannot be indicted

jointly for exercising their trade without having served an
apprenticeship. 1 Salk* 3B2 : 2 Sir. 623.

Where the act, however, is the same., though the offence is

different in degree, several defendants may be properly in-

cluded in the same indictment as principals in the first and

second degree, and accessories before and after the fact; for

these offences, though of different degrees, are all dependant

one upon another. 2 Hale, 1 73.

On an indictment charging two persons with a joint and

single offence, as stealing in a dwelling house, both or either

may be found guilty of the whole, but not of different parts of

the charge ; and if found guilty separately, judgment cannot

be passed upon one unless a pardon be obtained, or a nolle

prosequi entered as to the other, R. § R. 34-4. But where

several are indicted for burglary and larceny, one may be found

guilty of burglary and larceny, and the others of the larceny

only.' R. $ R. 320.

Where two are charged jointly with receiving stolen goods,

a joint act of receiving must be proved ; for proof that one

received in the absence of the other will not suffice. R t 4* Af»

2o7-

The court will generally quash an indictment for misjoinder

;

or it may be made the subject of a demurrer, motion in arrest

of judgment, or writ of error.

Where there are different counts against different indivi-

duals, this, though a ground for quashing the indictment, is, it

seems, no cause of demurrer, provided the counts are such in

substance as may be joined, and the same judgment passed

upon them. 8 East, 41.

I V. Ofthe Joinder oftwo or more Offences.—A defendant must

not be charged with different felonies in different counts of an

indictment; as a murder in one count and a burglary in

another ; or a burglary in the house of A. in one count, and a

distinct burglary in the house of B. in another. If the objec-

tion in such a case be made hefore the defendant leas jih-adi-fl,

or the jury are charged, the judge in his discretion may quash

the indictment ; or if it be not discovered until after the jury

are charged, thejudge may put the prosecutor to his election on

which charge he will proceed ; 3 T. R. ) Of) ; but it is no objection

in arrest of judgment 3 T. R. $8, Thus upon an indictment

for receiving stolen goods, if it appear that the articles were

received at different times, the prosecutor must elect as to the

receipt of which articles he will prosecute ; but the mere pro-

bability that the goods were stolen or received at different

times, is no ground for putting the prosecutor to his election,

R. § 3/. 146". So upon an indictment for robbery, and for an

assault, &c. in different counts, the prosecutor must elect upon

which he will proceed. 2 M. M. 71 : 3 C. j> P. 412.

It is no objection in point of law that an indictment charges

prisoners in one count as principals in stealing, and in another

as receivers; but upon a case reserved, the judges were divided

in opinion whether the prosecutor should have been put to his

election, and directed that both charges should not for the

future be put in the same indictment. R. Se M. 234 : 3 C § P<

413: R. v. Madden, Moody's C. C. 277*

However, although a prosecutor cannot thus charge a de*

fend ant with different felonies in different counts, yet he may

charge the same felony in several counts, in order to meet the

facts of the case, as, for instance, if there be a doubt whether

the goods stolen, or the house in which a burglary or larceny

was committed, be goods or house of A. or of 13., they may be

stated in one count as the goods or house of A„ and in another

as the goods or house of B. See 2 B. if P. 508.

The 7 and 8 G. 4. c 28. § 6. which abolishes the benefit of

clergy in cases of felony
,
provides that nothing therein con-

tained shall prevent the joinder in any indictment, of counu



\vhieh might have been joined before the passing of that

Indictments for misdemeanors may contain several counts for

different offences, provided the judgment upon each be the

same. 3 T. ft. 98. 106: 2 Marsh* 466; 3 3/. # & 539 :

8 East, See also 2 Bur. 984 : 2 Camp. 131.

V. Of (he Venue of an Indictment*—The grand jury are

sworn to inquire only for the body of the county: and there-

fore thev cannot regularly inquire of a fact done out of the

county for which they arc sworn, unless particularly enabled by

statute. At common law, therefore, where a man was wounded

in one county and died in another, the offender was indictable

in neither, because no complete act of felony was done in either

county.
i

To obviate this defect, it was provided by the 2 and 3 Ed 6-

c 24. that the trial should be In the county where the death

happened.

That statute was repealed by the 7 G. 4, c- 64., whieh
i

introduced several new provisions relative to the trial of felo-
j

nies and misdemeanors, and of accessaries before or after the fact,
j

Bv § 12* where any felony or misdemeanor shall be com-

mitted on the boundary or boundaries of two or more counties,

or within the distance of 500 yards of any such boundary, or

shall be begun in one county and completed in another, it may

be dealt with, inquired of, tried, determined, and punished, in

any of the said counties, in the same manner as if it had been

actually and wholly committed therein.

By § J 3. where any felony or misdemeanor shall be com-

mitted on any person in or upon any coach, waggon, cart, or

any other carnage employed in any journey, or on board any

vessel employed on any voyage or journey upon any navigable

river, canal, or inland navigation, it may also be tried and deter-

mined in any county, through any part whereof such carriage or

vessel shall have passed in the course of journey or voyage.

And where the side or other part of the highway, or the side,

bank, or other part of any river or canal shall constitute the

boundary of any two counties, the felony may be dealt with

in either of the counties through, or adjoining to, or by, the

boundary of any part whereof the coach or vessel shall have

passed in the course of the journey or voyage.

For the provisions of this statute with respect to accessories,

see tit. Accessory.

At common-law, if a man commit a larceny, simple or com-

pound, in one county, and carry the goods with him into another,

he may be indicted for the simple and compound larceny in the

county where it was committed, or he may be indicted for it as a

simple larceny in the county into which, or in any of the coun-

ties through which he carried the goods; for in contemplation

of law, there is such a taking and carrying away as constitute

the offence of larceny in every place through which (at any

distance of time, R. # M. 45.) the goods were so carried by

dim, 1 Hale, 507: 2 Id. 1(>3 : 4 Comm. 304 i 2 Eu&. 771.

Persons knowingly receiving stolen goods, whether the same

be felon v or misdemeanor, may by the 7 and S G. 4. c. 2y.

§ 56. be indicted, tried, and punished, in any county or place

in which they have had or shall have had any such property in

In is possession, or in any county or place in which the principal

may by law be tried.

By § 76, persons stealing property in one part of the

United Kingdom, and having it in their possession in another
j

part, may be indicted, &c. in that part where they shall so

have the property, and persons receiving, in one part ol the
|

United Kingdom, property stolen in another, may he in-

dicted, &c, in that part where they shall so receive such pro-

perry.

In indictments for resisting or assaulting officers of the

excise (7 and 8 G. 4. c. 53. § 4-3.), or for offences against the

revenue of the customs (S audi W, 4. c. 53. § 122.), the venue

may be laid in any county. See 9 G. 2. c. 35. § gft For

offences against the customs, committed upon the high seas,

the venue may be laid in the county into whieh the offender i*

taken, and if he be taken to a c ity or borough, &c, in the

county in which such city, &c. is situate- Sand 4 W. 4. c. 53.

§ 77. See R. v. Carttvright, 4 T. R. 490. In re Nunn,
S B. $ C. 644 : 3 M. $ 1175.

In indictments for offences against statutes then in force

relating to the stamp duties, the venue may be laid either in

the county where the offence was committed, or in the county

in which the parties accused, or any of them, shall have been

apprehended. 53 G. 3. c. 108. §
L25.

In indictments for bigamy, the venue may be laid either

in the county where the offender was apprehended or is in

custody; (JEL % II 48) : 9 G. 4. c. 81. §22; or in the county

in which the second marriage took place.

In indictments for forgery, and uttering forged instruments,

the venue may be laid and the offence charged to have been

committed in the county in which the offender is apprehended

or is in custody ; 1 JV, 4, c. ftti. § 04 ; or in which the offence

was committed. See R. § R. 2\2. And accessaries before

and after the fact in felony, and aiders and abettors in misde-

meanor under that act, may be indicted, and the offence charged

to have been committed in any county in which the principal

offender may be tried. 1 W. 4. c. 06. § 24.

In indictments for embezzlement, against persons in the

public service, the venue may be laid in the county or place

where the party is apprehended or the offence is committed

.

2 W 4. c. 4. § 5.

In indictments for offences relating to the coin of the realm,

where two or more persons have acted in concert in different

counties or jurisdictions, I he venue may be laid and the offence

charged to have been committed in any one of those counties

or jurisdictions. 2 W. 4. c. 34. § 15,

In indictments for felonies or other offences committed in

Wales, the venue might formerly have been laid in the next

adjacent English county. 2(> H. 8. c. 6. § 6 : 34 and 35 II. 8.

c. 26. § 84. Hut these acts are now repealed by implication

by the 1 1 G. 4. and 1 W. 4. c. 70. §14; and in indictments

for offences committed in Wales, the venue must, as in

England, be laid in the county in which the offence is com-

mitted, unless otherwise provided for by statute.

Where treason is committed out of the realm, it may he

inquired of in any county within the realm, as the king .shall

direct, in pursuance of s
:
tats. 26 H. 8. c. 13 : 33 H. 8. c* 23 :

35 II. 8. a. 2 : 5 and (i E. 6. c. II.

Felonies committed out of the realm, in burning or de

stroving the king s ships, magazines, or stores, may by stat.

\ 2 G.3. c. 24. § 2. be inquired of and tried in any county

of England, or in the place where the offence is committed*

By stat. 13 G. 3. c. f>3. misdemeanors committed- in India may
be tried upon information or indictment in the Court of King's

Bench in England ; and a mode is marked out for examining

witnesses by commission, and transmitting their depositions to

the court. See tit. Depositions.

And in indictments for offences committed by persons em-
ployed in any public service abroad, the venue may be hi id in

Middlesex. 42 G. 3. c. 85. § J. See 5 M ey .S
T

. 403.

By the 9 G. 4. c. 31. § 1. if any of the kings subjects

are charged in England with murder or manslaughter, or

being accessory thereto, the same being committed on land out

of this kingdom, whether within the kings dominions or

without, justices of the peace of this kingdom may take cogni-

zance thereof, and the offender may be tried by special com-

mission in any county ; but peers shall be tried by their peers,

as heretofore used: and this act not to prevent any person

from being tried in any place out of the kingdom, as such per-

sons might have been tried before passing this act.

By § S. when a person feloniously stricken, poisoned, or hurt,

upon the sea, or at any place out of England, shall die thereof

in England, or being so stricken, &c. in England shall die

thereof upon the sea, or at any place out of England, such

offence, whether it be murder or manslaughter, or being
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accessary, may be tried or punished at the place in England in

which such death, stroke, poisoning, &c* shall happen.
With respect to offences committed within the jurisdiction

of the Admiralty, see that tit. and the forgery act ; 1 1 G. 4.

and 1 Wm 4. c. 66. § 27 ; which enacts that offences under
that act shall be dealt with in the same manner as any Other

oihnces committed within such jurisdiction.

By the 7 G. 4. c. 64. § SO. no judgment upon an indict-

ment or information for felony or misdemeanor shall be

stayed or reversed for want of a proper venue, where by such

indictment* &c. the court shall appear to have had juris-

diction.

VI. Of the Requisites of an Indictment.—Indictments must
have a precise and sufficient certainty. By Stat, 1 H, 5. c> 5.

all indictments must set forth the Christian name, surname,

and addition of the state and degree, mystery, town, or

place and county of the offender; and all this to identify his

person.

But by the 7 G. 4. c. 64. § 19. no indictment or information

shall be abated by reason of any misnomer or want of addition,

or wrong addition of the defendant ; but the court may forth-

with cause the indictment, &c. to be amended according to the

fact.

The time and place are also to be ascertained, by naming
the day and township in which the fact was committed

;

though a mistake in these points is in general not held to be

material, provided the time be laid previous to the finding of

the indictment, and the place to be within the jurisdiction

of the court ; unless where the place is laid, not merely as

a venue, hut as part of the description of the fact. 2 Hawk.
P. C. c. 25.

'

If an indictment be generally of offences at several times,

without laying any one of them on a certain day, as if it be

laid between such a day and such a day, it hath been
adjudged that the indictment is void : but a mistake in not

laying an offence on the very same day, on which it is after-

wards proved upon the trial, is not material upon evidence,

2 Hawk- c. 25. § 82. And it is said, the crown is not bound
to set forth the very day, when treason, &c. was committed:

evidence may be given of a treasonable conspiracy, &c. at

any time before or after the time alleged in the indictment,

where it is laid on such a day, and divers other days, as well

before as after ; because the time is only a circumstance,

and of form some day must be alleged, but it is not material.

1 Salk. 188.
'

But sometimes the time may be material, where there is

any limitation in point of time assigned for the prosecution of

offender, as by stat. 7 W. S. c. 3. which enacts, that no prose-

cution shall be had for any of the treasons or misprisions therein

mentioned (except an assassination designed or attempted on

the person of the king), unless the bill of indictment be found

Within three years after the offence committed. Fost. 24Q.

And, in case of murder, the time of the death must be laid

within a year and a day after the mortal stroke was given.

Now by the 7 G. 4. c. 64. § 20. no judgment on an

indictment or information for felony or misdemeanor, whether

after verdict or outlawry, or by confession, default, or otherwise,

shall be stayed or reversed for omitting to state the time at

which anv offence was committed, in any case wThere time is

not of the essence of the offence, nor for stating the time im-

perfectly, nor for stating the offence to have been committed

on a day subsequent to the finding of the indictment, or exhi-

biting the information, or on an impossible day, or on a day

that never happened.

The offence itself must also be set forth with clearness and

certainty; and, in some crimes, particular Avoids of art must

be used, which are so appropriated by the law to express the

precise idea which it entertains of the oifence, that no other

words, however synonymous they may seem, are capable of

doing it. Thus, in treason, the facts must be laid to be done
|

treasonably, and against his allegiance; anciently, prodilorii

ct contra ligeatttia? sine debitum ; else the indictment is void.

In indictments for murder, it is necessary to say, that the
party indicted, murdered, not killed or slew, the other, which
was expressed in Latin by the word murdraiiL In all indict-

ments for felonies, the adverb fehnhmty \_fehmice\ must be

used ; and for burglaries also, burglarHer, or in English,

burglariously ; and all these lo ascertain the intent, [n rapes,

the word rapuit or ravished is necessary, and must not be

expressed by any periphrasis, in order to render the crime cer-

tain. So in larcenies also, the words fclonicv cepii et aspor-

tavit Y_ feloniously look and carried aivaij~\ are necessary to

every indictment ; for these only can express the very offence.

In indictments for murder, it wras formerly considered neces-

sary that the length and breadth of the wound should in gene-

ral be expressed, in order that it might appear to the court to

have been of a mortal nature ; but if it went through the

body, then its dimensions were immaterial, for that was appa-

rently sufficient to have been the cause of the death. Also,

where a limb, or the like, was absolutely cut off, there such

description was impossible. 5 Rep, 122.

But it was ne ver requisite to prove the wound as kid.

2 Hale, 186. And it has been decided by ten judges, that it

is not necessary, in an indictment for murder, to state the

length, breadth, or depth of the wound. 7?. $ M. 97.

Neither is it necessary in such an indictment, where the

murder is expressed to have been committed with a certain

knife, to prove this strictly as laid ; for if it be proved that the

deceased was killed with any other weapon, as a dagger, &c,
capable of producing the same kind of wound stated in the

indictment, the variance is not material. 9 Co. 67. a. : Gillk

Evid. 231.

But if the species of death would be different, as if the

indictment allege a stabbing or shooting, and the evidence

prove a stabbing or starving, the variance would be fatal. W.
However, if the indictment state a death by one kind of poison,

proof of death by another kind will support the indictment.

Id. And see 2 Hale, 1 So, 1 86 ; 2 HawL c. 23. § 84 : R, % M*
113. 139. 34o.

In indictments the value of the things, which is the subject

or instrument of the offence, must sometimes be expressed.

Jn Indictments for larcenies, the value of the articles stolen

is always stated, and previous to the abolition of the distinction

of grand and petit larceny, it was requisite, in order to a con-

viction of the former offence, to prove the articles or some of

them stolen at the same time exceeded the value of Is. ; but

now, by the 7 and 8 G. 4. c. 29. § 2. simple larceny is of the

same nature, and subject to the same incidents, as grand larceny.

See further tit. Larecnt/.

In homicides of all sorts, the value of the weapon with which
the oifence is perpetrated is always expressed, although the

value is immaterial. It seems to be stated in the indictment,

because the instrument is forfeited as a deodand to the king,

and the township is liable for its value if it be not forthcoming.

See 2 Hale, 185 : 4 Comm. c. 53.

Indictments ought to be more certain than common plead-

ings in law, because they are more penal, and to be answered
with more precision. HiL 23 Car. B. R. They must be pre-

cise and certain in every point, and charge some offence in

particular, and not a person as an offender in general, or set

down goods, &c. stolen, without expressing what goods

;

and it ought to be laid positively, not by way of recital, &c.

or be supplied bv implication. Cro. Jac. 19: 2 Hawk.
P. C. c. 25.

An indictment alleging that defendants conspired by divers

false pretences and subtle means and devices, to obtain from A,

divers large sums of money, and to cheat and defraud him

thereof; the gist of the offence being the conspiracy, the Court

of K. B. held that it was quite sufficient only to state that fact

and its object, and that it was not necessary to set out the

specific pretences. 2 B. § A> 204.
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False Latin, anciently, did not hurt an indictment, if bv

any intendment it could be made good: but if any word was
not Latin, or allowed by law as a word of art, or if it bad
been insensible in a material point, the indictment was insuffi-

cient. 5 Rep. 121 : 2 Cro. 108: 3 Cro. 465. An indictment

should not be set aside for a false concord between the substan-

tive and the adjective, &e- the expressions being signiiieant to

make the sense appear, 5 Co. Rep. 121.

But an indictment against two or more, laving the fact in

the singular number, as if against one, hath been held insuffi-

cient for the uncertainty. 2 Hawk, c. 25: 1 //. 5.

A person may be indicted for felony against an unknown per-

son : and when the name of one killed is unknown, or goods are

stolen from a person that cannot be known, it is sufficient to

say in the indictment that owe unknown was lulled by the person
indicted, or that he stole ike goods ofone unknown. JVwd's
Inst, 624, But though an indictment may be good for stealing

the goods cujusdam ignoti, of a person unknown, yet a pro-

perty must be proved in somebody at the trial ; otherwise it

shall be presumed to be in the prisoner by his pleading not
guilty. Mod. Cos. in L. cy E. 24[). Where a person injured

is known, his name ought to be put into the indictment.

2 Hawk. c. 25.

By the 7 G. 4, c. 64. § 14. in indictments or informations
for felony or misdemeanor, it shall he sufficient to state the
ownership of property, real or personal, to be in any one
partner, by name, and others ; whether such persons be
partners in trade, joint tenants, parceners, or tenants in com*
mon : and the like shall be sufficient where in any indict-

ment, &c. it shall be necessary to mention for any purpose any
such partners, &c.

By § 15. property belonging to counties may be laid to be
in the inhabitants, without naming any.

By § 1 6. property ordered for the use of the poor of any
place, or to he used in the workhouse, &c\, or by the master or
mistress thereof, &c., may be laid to be in the overseers of the
poor for the time being : and materials, tools, &c., for repair-

ing, &c. highways, may be stated to belong to the surveyor.
By J 17. in indictments or information for felony or misde-

meanor, committed with respect to any house, building, gate,

machine, lamp, board, stone, post* fence, or other thing, or any
materials, tools, or implements relating to any turnpike roads,

the same may be stated to belong to the trustees or commis-
sioners of the road, without specifying any names.

Offences committed with respect to sewers, or other matters
under the management of the commissioners of sewers, may
be in like manner stated to belong to them. § 1 8.

If a word of substance be omitted in the indictment, the
whole indictment is bad ; but it is otherwise where a word of

form is omitted, or there is an omission of a synonymous word,
where the sense is the same, &c.

When an indictment is drawn upon a statute, it ought
to pursue the words of it, if a private act but it is other-
wise on a general statute : it is best not to recite a public
statute- the recital is not necessary, for the judges are

bound ex officio to take notice of all public statutes, and mis-
recitals are fatal ; so that it is the surest way only to con-
clude generally f< against the form of the statute." 4 Rep. 48.

Though there be no necessity to recite a public statute in an
indictment, yet if the prosecutor take upon him to do it, and
materially vary from the substantial part of the purview of the

statute, and conclude contra formam statu t. pnvdict. he vitiates

the indictment. Plowd. 79> 83 : Cro. Eliz. 236. But many
mis-recitals may be saved by a general conclusion contra

Jormam siatuti
} without adding prcedict. &c And mistakes

may be helped by the constant course of precedents upon such
statutes, 2 Haivk. c, 25. § 101. An indictment is to bring
the fact making an offence within all the material words of
the statute, or the words contra jormam slaluti will not make
it good. 2 Hawk. c. 25. § 115.

It was formerly a fatal objection, even after verdict, to an

indictment founded on several statutes (as where one statute
creates the offence, and the other the penalty), to conclude,
" contra formam slaluti" instead of « statutontm f but now,
by the 7 G. 4. c. 64, § 20. the insertion of the words,
f< against the form of the statute," instead of the words "against
the form of the statutes," or vice versa, shall not be a ground
for staying or reversing judgment upon any indictment or

misdemeanor.

By § 21. where the offence charged (in any indict-

ment or information for felony or misdemeanor) has been
created by any statute, or subjected to a greater degree of pu-
nishment, or excluded from the benefit of clergy by any
statute, the indictment or information shall, after verdict,

be held sufficient to warrant the punishment prescribed

by the statute, if it describe the offence in the words of the

statute.

Judgment shall not be given by statute upon an indictment
which doth not conclude contra jormam statuti: and judg-
ment by statute shall never be given upon an indictment by
common law, as every indictment which doth not thus con-
clude shall be taken *

to be. 2 Hawk. P. C. c. 25. § 4.

And notwithstanding the 7 G. 4, c. 6'4. § 20* the omission

of t( against the form of the statute" is fatal in an in-

dictment for an offence which, but for a statute, would be

none. Moo. C. C. 313. But where persons were in-

dicted on the statute of stabbing, and the evidence was not

sufficient to bring them within the statute, they might
have been found guilty of general manslaughter at com-
mon law, and the words contra formam statut. rejected

as useless: in other cases the same has been also adjudged;
though formerly it was held, that an indictment grounded on
a statute, which would not maintain it, could not in any case

be maintained as an indictment at common law. 2 Hawk.
P. C c. 25. § 4.

When the offence is committed in a reign preceding that in

which the indictment is presented, it must conclude against the

peace of the late king. 3 Burr. J 901 : 2 N. R. 189: Hank.
P. C. 62. c. 25. § 93 : Bac. Abr. Indictment, G. 7- But if the

offence take place partly in one reign and partly in another, as

if a nuisance be built in one king's reign and continued in thai

of another, the indictment must conclude against the peace of

both kings. Yelv. 66: 2 N. R. ISO : Hawk. P. C. 62. c. 25.

§ Q3 : Bac. Abr. Indictment^ G. 7- So for compassing the

king's death, if one of the overt acts laid be the actual murder
of the king, the like conclusion must take place. KelL 2 :

I Chili. C. L. 247.

Where the offence was alleged to have been committed in the

present reign, and the conclusion was " against the peace of

our said late lord the king/* it was held that the word late

might be rejected as surplusage. R. R. 415.

It seems certain that immaterial averments, which are not

connected with the charge in the indictment, need not be

proved. Leach, 677 ' 5 T. R. 436,

And by the 7 G. 4. c, 64. § 20. no judgment on any indictment

or information for felony or misdemeanor, whether after verdict

or outlawry, or by confession, default, or otherwise, shall be

stayed or reversed for want of the averment of any matter

unnecessary to be proved, or for the omission of the words "as
appears by the record," or " with force and arms/' or " against

the peace." See farther tit. Judgment^ I V.

VII. Ofamending Indictments*—Indictments may be amended
the same term wherein brought into court, and not after. But
criminal prosecutions are not within the benefit of the old sta-

tutes of amendments; so that no amendment can be made to

an Indictment, &c , without the concurrence of the grand jury,

but such only as is allowed bv the common law ; 2 Lil. 45 ; or

by the 7 G.
'

4. c. 64. § 19- and the 9 G. 4. c. 15. The body
of a bill of indictment removed into B. R. may not be amended,
except from London, where the tenure only of a record is

removed
; though the caption of an indictment from any place
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may, on motion, be amended by the clerk of the assizes, &c, so

as to make it agree with the original record. Captions of

indictmen ts ought to set forth the court in which, and the

jurors by whom, and also the time and place at which; the

indictment was found, and that the jurors were of the county,

city, &c. Also they must show, that the indictment was
taken before such a court as had jurisdiction over the offence

indicted. 2 Hawk, P. C. c. 25. While the jury who found

a bill of indictment is before the court, it may be amended by

their consent in matter of form, the name or addition of the

party, &c. Kel. 37* Clerks of the assize and of the peace,

&c, drawing defective bills of indictment, shall draw new bills

without fee, and take but 2 s. for drawing any indictment

against a felon, &c, on pain of forfeiting 5l* 10 and 11 IV* 3,

c. 23*

If one material part of an indictment is repugnant to, or

inconsistent with, another, the whole is void: but where the

sense is plain, the court will dispense with a small impropriety

in the expression. 2 Hawk* P. C. c. 25.

Many objections to indictments are overruled. 5 Rep. 120.

Where an indictment is void for insufficiency, or if the trial is

in a wrong county, another indictment may be drawn for the

same offence, whereby the insufficiency may be cured; and the

indictment may be laid in another county (it is said), though

judgment be given* See 4 Rep* 45. &
As to the amendment of indictments in cases of misno-

mer, &c. see ante t
VI.

And as to the amendment of indictments (under the 9 G- 4?

c. 15.) where there is any variance from printed documents,

see tit. Amendment*

VIII. Where an Indictment may be quashed.—By the common
law, the court may quash any indictment for such insufficiency as

will make the judgment thereon erroneous. But the court

may refuse to quash an indictment preferred for the public

good, though it be not a good indictment, and put the party

to traverse, or plead to it. Mick* 22 Car. B. R. Also the

court will grant time for the kings counsel to maintain an

indictment, if they desire it.

Judges are not bound c.r debito justitice to quash an indict-

ment, but may oblige the defendant either to plead or demur

co it; and where indictments are nut good, the parties indicted

may avoid them by pleading, 2 LiL 42: 2 Hawk* 258. So

the court doth not usually quash indictments lor forgery, per-

jury, and nuisances, notwithstanding the indictments are

fault v ; and it is against the course of the court to quash an

indictment for extortion. 3 LiL 411 : 5 Mod* 31 : 3 D* $ R.

62 1.

So if the party indicted is outlawed upon the indictment, the

court will not quash the indictment, though erroneous ; but

will force the party outlawed to bring his writ of error to

reverse the outlawry. Mich. 24 Car. B* R.

One that is convicted upon an erroneous indictment,

cannot, after the conviction, move to have the indict-

ment quashed; hut must bring his writ of error to reverse

the j
udgmcnt given against him upon the indictment. 2 LiL

43.

If an indictment be good in part, though the other part of it

is bad, the court will not quash it; for if an offence sufficient

to maintain the indictment be well laid, it is good enough,

although other facts are ill laid. Latch* 173: Poph. 208:

1 Salk* 384.

Where, however, an indictment is so defective that no judg-

ment can be given upon it, even should the defendant be con-

victed, the court will generally, upon application, quash the

indictment.

The stat. 7 W. 3. c* 3. ordains, that no indictment for trea-

son, &c, or any process thereon , shall be quashed, on motion of

the prisoner, or his counsel, for mis- writing, false Latin, &c,

unless exception be made before evidence given in court ; nor

shall any such defects, &c, after conviction, be caused to arrest

judgment; though any judgment given upon such indictment
may be reversed on a writ of error, &c.

Before the application will be allowed on the part of the
prosecution, a new bill for the same offence must have been
preferred and found against the defendant. 2 East, 226* And
the court generally imposes other terms upon the prosecutor,

as the payment of the costs incurred by the defendant on the

former indictment, 3 Burr. 146g. And see 1 W. Bl 46*0 •

3 B* $ A* $73*

If the application be by the defendant, it must be made
before plea pleaded. Fast* 231: Holt* 684: 4 St. Trials*

But where the application is on the part of the defendant,

the court has almost uniformly refused to quash an indictment,

where it appeared to be for some enormous crime, such as

treason or felony. Com. Dig* Indictment (H.) Atid see

1 WUs* 325*

Counts in an indictment cannot be struck out, as they may
in an information ; for the court cannot strike out that which

the grand jury have found. Hardr* 203*

IX, Ofgranting a Copy ofthe Indictment.—In high treason,

the prisoner is, by virtue of the 7 Anne, c. 21., entitled to have a

copy of the indictment, with a list of the witnesses and jurorSj

delivered to him ten days before the trial, in the presence of

two witnesses.

In cases of felony, a copy of the indictment is never granted

without the permission of the court.

Although a party indicted for felony is not entitled to a

copy of the indictment; 1 Chit I. CVi. 403; yet, if any legal

exception be taken to its form, the court will, as a favour,

allow a copv to be taken of the part which it is material to

examine. 1 Lev. 68 : 1 Sid. 85 : Hawk. P. C. b. 2. c. 39.

§ 13. And the prisoner is, in all cases, allowed to have the

record read over to him with sufficient distinctness, even twice,

in English. Id. Ibid. And in a case where the defend-

ant's object was to reverse an outlawry before conviction

for murder, the record was read so slow as to afford an

opportunity of taking it down in short-hand. Hard, pi*

487. a ; cited 1 Chill. C. L. 4J)4.

In misdemeanors the defendant is entitled to a copy of the

record as a matter of right, without any application to the

court. 1 Bl* 385 : Selw. N. P. 952. So where a party is

convicted before a magistrate, he is entitled to a copy of the

conviction, in order to defend himself from an action fur the

same offence. 3 Burr* 1721*

See further on the subject of indictments at length, 2 Hawk.
P. C. c* 25. and the tits, relating to indictable offences in this

Diet.

IXDICTOH. He that indicteth another man for any

offence ; as indictee is the partv that is indicted.

INDISTANTER. Without delay. Mat. Westm. anno

IND IVISUM. What two persons hold in common with-

out partition ; as where it is said he holds pro indiviw, &c,

Kitch. 241.

INDOLIS. A studious young man, or a youth. Mon.

AngL 3 lorn. p. 120.

INDOMIT. Boisterous and ungovernable. Law French

Dictionary.

INDORSEMENT, indor$amentum.~] Any thing written

on the back side of a deed; thus, receipts for consideration-

money, and the sealing and delivery , &c, on the back of deeds,

are called indorsements. West. Symb* par* 2. § 1 57*

On sealing of a bond, any thing may be indorsed or sub-

scribed on the back thereof, as part of the condition, and the

indorsement and that shall stand together. Moor, 679- See

tits. Bond* Condition* An indorsement on a deed after it has

been signed by the parties, but written at the same time with

the scaling and delivery, is part of the deed. I Stark* \62.

There is also an indorsement of bills or notes, of what part
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thereof is paid, and when, &e., or for negotiation, by writing

die payee's name on the back of bills of exchange. Sec. See tit.

jtilk of Exchange*

An indorsement of the grand jury of " a true bill" made
upon the bill, becomes part of the indictment, and renders it a

complete accusation against the prisoner. Yelr. <)<J: Diir. Cow.
Indictment (A): 1 Ckitl. C. L. 324.

INDOWMKNT. Sec Endowment.
INDUCEMENT. What is alleged as a motive or incite-

ment to a thing ; the term is used specially in several cases,

viz. inducement to actions, to a traverse in pleadings, a fact or

offence committed, &c. Inducements to actions need not have

so much certainty as in other eases. A general indebitatus is

not sufficient, where it is the ground of the action ; but where
it is hut the inducement to the action, as in consideration of

forbearing a debt till such a day (fur that the parties are

agreed upon the debt), this being hut a collateral promise, is

good without showing how due. Cro. Jac* 548 : 2 Mod. ?0.

The cases which relate to the necessity of proving particular

averments (as was said by Mr. Justice Chambre in Turner v.

Eytis, 3 B. P. 463.) only distinguish between that which is

material and that which is impertinent, but make no distinction

between that which is inducement, and that which is the imme-
diate cause of the action. And in Smith v, Taylor, 1 N. R.
210. the same learned judge observes, that the rules of evidence

as applicable to the allegation of a declaration, depend upon
the way in which the facts alleged are introduced. If they be

mere matters of inducement, they do not require such strict

proof as those allegations which are precisely put in issue

between the parties ; and see Cwinnet v. Phillips, 3 T. R.
646., where Mr. J. Buller laid down that averments which
are mere inducement need not he precisely proved and see

J Phili l>. 105 ; and 1 Stark. En. 3QQ. n. (b).

So it is laid down that, in general, traverse is not to he

taken on matters of inducement, that is, matter brought
forward only by way of explanatory introduction to the main
allegations; hut this is open to many exceptions, for it often

happens that introductory matter is in itself essential, and of

the substance of the case, and, in such instances, though in

the nature of inducement, it mav nevertheless he traversed.

Com. Dig. Pleader, G. 14; Cro.' Eliz. 168: I B. <g< B. 531.

See Stephen on Pleading.

A man ought to induce his traverse when he denies the
title of another, because he should not deny it till he show
some colourable title in himself; for if the title traversed be
found naught, and no colour of right appears for him who
traversed, there can be no judgment given; but an induce-

ment cannot be traversed, because that would be a traverse

after a traverse, and quitting a man's own pretence of title,

and falling upon another. Cro. 265, 266: 3 Salk. 357- An
inducement to a traverse must be such matter as is good and
justifiable in law. Cro. Eliz. 82$). There is an inducement
to a justification, when what is alleged against it is not the

substance of the plea, &c. Cro. Jac. 138 : Moor, 84? : % Nek.
Abr, 986, See further tit. Pleading.

INDUCIjE LEGALES. The days between the citation

of the defendant and the day of appearance. Belts Scotch
Lair Did, The days between the date and the return of a writ.

INDUCTION, inductio, i. e, a leading into.] The giving

a parson possession of his church. After the bishop hath
granted institution, he issues out his mandate to the arch-

deacon to induct the clerk, who thereupon either does it per-

sonally, or usually commissions some neighbouring clergyman
for that purpose; which is compared to livery and seisin, as it

is B putting the minister in actual possession of the church., and
ot the glebe lands, which are the temporalities of ir. This
induction is done in the following manner:—one of the clergy

com missioned takes the parson to he inducted by the hand,
lays it on the key of the church, anil pronounces these words:—
By virtue of this commission, I induct you into the real and
actual possession oj the rectory oj\ Cyx\, with all its appurtc-

vol. r.

nances. Then he opens the church door, and puts the parson
into possession thereof who commonly toils a bell, &c, and
thereby shows and gives notice to the people that he hath
taken corporal possession of the said church. If the key of the
church door caunoi k> had. the clerk to be inducted mav lay

his hand on the ring of the door, the latch of the church gate,
on the church wall, eve, and either of these is sufficient: also

induction may be made by delivery of a clod, or turf of the
! glebe, &c. Ordinarily, the bishop is to direct his mandate to the
archdeacon, as being the person who ought to induct or give

possession unto the clerks instituted to any churches within
his archdeaconry; but it is said, the bishop may direct his

mandate to any other clergyman to make induction. See sua.

38 Ed. 3. s. 2. c. 3. And by prescription, others, as well as

archdeacons, may make inductions. Pais. Counsel. S. See
I Com. 39U
An Induction made by the patron of the church is void ;

but bishops and archdeacons may induct a clerk to the bene-
fices of which they are patrons, by prescription, &e. 1 { PI. 4. 7.

The dean and chapter of cathedral churches are to induct
prebends; though it hath been held, if the bishop doth induct
a prebend, it. may be good at the common law. 1J //. 4 r 7;

II /A 6. In some places a prebend shall be in posses-

sion, without any induction, as at Westminster, where the

king makes collation by his letters patent. If the king grants

one of his free chapels, the grantee shall be put in possession

by the sheriff" of the county, and not by the bishop.

I'm no ind i.:cui,n i> necessary to a donative, where the patron

by donation in writing puts the clerks into possession, without
presentation, & c. 11 II , 4. J. If the authority of the person

who made the mandate for induction determines, by death or

removal, before the clerk is inducted, the induction afterwards

will be void ; as where, before it is executed, a new bishop is

consecrated, ike. But if the archbishop, during the vacancy of

a see, as guardian of the spiritualities, issue a mandate to

induct a clerk to a church, it is good, though not executed

before there is a new bishop, 2 Lev* 299 : 1 Fentr. SO9.

Induction is the investiture of the temporal part of the

benefice, as institution is of the spiritual. And when a clerk

is presented, instituted, and inducted, into a rectory, he is then,

and not before, in full and complete possession, and is called in

law persona impersonala, or parson imparsonee. Co. Lit. 300:

1 Comm. 391

Induction is a temporal act ; and if the archdeacon refuse to

induct a parson, or to grant a commission to others to do it,

action on the case lies against him, on which damages shall he

recovered; he may likewise be compelled, by sentence in the

Ecclesiastical Court, to induct the clerk, and shall answer the

contempt, 3
L
2 Rip. l

LiS,

Jt is induction which makes the parson complete incumbent,
and fixes the freehold in him ; and a chinch is full by induc-

tion, which cannot be avoided but by (piare impedit at common
law- 4 Rep. 7f): Plowd. 5%Q\ Hob. 15. A bishop sued in

the Court of Audience, to repeal an institution, after induction

had, and a prohibition was granted ; because an institution is

examinable in tb< Sphitual Court after induction, but then a

qttttre impedit lies. Moor, 860. It is not the admission and
institution, but the induction to a second benefice, which makes
the first void, in case of pluralities, &c. Moor, 12, See this

Diet, tit Advowmns Parson.

I NDULGE NC ES. A ccording to the doclHue of the Romish
church, ail the good works of the saints, over and above those

which were necessary towards their own justification, together

with the infinite merits of Jesus Christ, are deposited in one

inexhaustible treasury. The keys of this were committed to

St. Peter, and to his successors the popes, who may open it at

pleasure, and by transferring a portion of this superabundant

merit to any particular person, fur a sum of money , may convey

to him either the pardon of his own sins, or a release for any

one in whom he is interested, from the pains of purgatory.

Such indulgences were first invented in the eleventh century

4 ir
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by Urban IL Robertsons Char. V. ii, 79- See the 25 //. 8.

c. 21. § 27-

IN ESSE, in being7\ The learned make this distinction

between things in esse and in posse ; a thing that is not, but

may be, they say is in posse or in potent id ; bat what is appa-

rent and visible, they allege is in esse, viz. that it has a real

being, whereas the other is casual, and but a possibility. A
child before he is born, is a thing in posse ; after he is born,

and for many legal purposes after he is conceived, he is said to

be in esse, or actual being. See tit. Posthumous Children.

INEWAKDUS, inwardus.~\ A guard, a watchman, one set

to keep watch and ward. Lib. Domesday, Chenth. Heref
INFALISTATUS. This word occurs only in Ralph de

Hengham, Summo parva, cap. 3. recapitulating the several

punishments for felony* Mr, Sclden, in his notes on that

author, says, " It appears that several customs of places made
in those days capital punishments several. But what is infalis-

tatus? In regard of its being a custom used in a port town, I

suppose it was made out of the French wordfalize, which U/ine

sand by the water side, or a bank of the sea. In this sand or

bank it seems their execution at Dover was." The elaborate l)n

Fresne condemns this derivation and this sense of the word,

but vet gives no better. Therefore (till we have more au-

thority
J
we may conclude that infalistatus did imply some

capital punishment inflicted on the sands or sea- shore: perhaps

infalistatio wTas exposing the malefactor to be laid bound upon

the sands, till the next full tide carried him away ; of which

custom there is some dark tradition. The penalty took its

name from the Norman falese,falesia, which signified not only

the sands, but rather the rocks and cliffs adjoining or impend-

ing on the sea-shore. Cowel. See the like use of Jalesia in

Man. AngL torn. 2. p. 165. b.

INFAMY. As to persons disqualified by infamy from being

witnesses, see tit. Evidence, II*

INFAMOUS CRIME. By 7 and 8 G. 4. c. 29- § 7.

offenders who shall by intimidating another, by threatening

to accuse him of any infamous crime, extort or gain from such

partv, money, chattel, or valuable security, are guilty of robbery,

and shall suffer death.

In Hickman s case, R. <$ M. 34. it was held by the judges,

that When a statute inflicted punishment for falsely accusing

another of an infamous crime, such crimes only were to be

deemed infamous as subjected a man to infamous punish-

ment, or incapacitated him from being a witness ; and therefore

a threat to accuse a man of having made overtures to a pri-

soner to commit sodomy with him, did not amount to a threat

to charge him with an infamous crime.

But by § 9- of the above statute, buggery and assaults with

intent to commit such crime, and every attempt or endeavour to

commit it, or solicitation, persuasion, promise, or threat, ottered

or made whereby to move or induce men to commit or permit

the said crime, shall be deemed an infamous crime within

the meaning of the act.

As to sending letters threatening to accuse of any such crime

with intent to extort money, see § 8. of the above act, under

tit. Threats.

INFANGTHEF, INFANGENETHEOF, from Sax.

fang or fangen, i. e, capere, and theof fur.~\ A privilege or

liberty granted unto lords of certain manors, to judge any thief

taken within their fee. Bract, lib. 3. c. 35. In some ancient

charters it appears that the thief should be taken in the lord-

ship, and with the goods stolen, otherwise the lord had no

jurisdiction to try him in his court : though by the laws of King
Edward the Confessor, he wTas not restrained to his own people

or tenants, but might try any man who wTas thus taken in his

manor : it is true afterwards, the word infangikef signified

Latro captus in terra alicujus scistttis de aliqito Latrocinio de

suis propriis homtnibus. See slat. 1 and 2 P. § M. c. 15. The
franchises of infangthef and outfangthef, to be heard and deter-

mined in court-barons, are antiquated, and long since gone*

2 Inst* 31. The word is sometimes preceded by an H.

INFANT, infans.~\ A person under twenty-one years of
age: whose acts are in many cases either void or voidable.

Co. Lit. lib. 1. cap. 21. lib. 2. cap. 28.

L The several Ages distinguished by Law for various

Purposes, and herein of Criminal Acts committed

by Infants.

II. Who are subject to, or free from, the Incapacities of
Minors ; and of Infants in ventre sa mere.

III. Of the Trial of Infancy.

IV, Of what Offices, Trusts, and Functions, an Infant is

capable.

Y. Of the Civil Acts of an Infant, and how far they are

good, voidable, or void, &c.

VI. Of an Infant*s Liability on Contractsfor Necessaries,

and other Contracts.

VIE Of an InfanCs Power to enforce Contracts.

VI IE How an Infant may be sued and may sue.

IX. Of his Liability for Torts,

E E Though a person is styled in law an infant, till attaining

the age of twenty-one years, which is termed his full age, yet

there are many actions wdiich he may do before that age, and

for which various times or ages are appointed. Thus, a male

at twelve years old may 1

take the oath of allegiance ; at four-

teen he is at years of discretion, and therefore may disagree or

consent to marriage (see post) ;
may choose his guardian; and

if his discretion be actually proved, may make his testament of

his personal estate ; at seventeen might, previous to the 38 G. 3.

c* 87* have been an executor; and at twenty-one is at his

own disposal, and may alien his lands, goods, and chattels.

A female also, at seven years of age, may be betrothed or

given in marriage ; at nine is entitled to dower ; at twelve is at

years of maturity, and therefore may consent or disagree to

marriage (see post), and if proved to have sufficient discretion,

may bequeath her personal estate ; at fourteen is at years of

legal discretion, and may choose a guardian ; at seventeen

might, before the above statute, have been an executrix;

and at twenty-one may dispose of herself and her lands: so

that full age, in male or female, is twenty-one years ; which

age is completed on the day preceding the anniversary of a

persons birth. Salk. 44. GLZ5: Ld. Rayni. 480. IO96: I Bro.

P. C. 468. (Svo. edit.) Toder v. Sansam, If, therefore, one

is born on the 1st of January, he is of age to do any legal act

on the morning of the last day of December, though he may
not have lived twenty-one years by near forty-eight hours;

the reason is, that in law there is no fraction of a day, and if

the birth were 011 the first second of one day, and the act on

the last second of the other, then twenty-one years would be

complete ; and in law it. is the same, whether a thing is done

upon one moment of the day or another ; and hence probably

originated the distinction of a year and a day, &c, by which is

meant a year complete in common acceptation.

From the observations made on the daily actions of infants,

as to their arriving at discretion, the laws and customs of every

country have fixed upon particular periods, on which they are

presumed capable of acting with reason and discretion ; in our

law the full age of man or woman is twrcnty-one years. 3 New
Ab. 113.

Therefore, if one under the age of twenty-one years makes

his will, and thereby devises his lands, and after attains the

age of twenty-one years and dies, without making a new publi-

cation thereof, this devise is void. Dyer, 143: Ilaym. 84:

1 Sid. 1 62.

Though a person under the age of twenty-one cannot

directly dispose of his lands, yet as one under that age may

(pursuant to the statute 12 Car. 2. c. 24.) dispose of the

custody of his infant child, it is said, such disposition draws

after it the land, Sec. as incident to the custody. Faugh. 178.

The reason why an infant male at fourteen, and female at

twelve, may dispose of their personal estate at those ages is,



that the common law has appointed no time, being a matter

cognizable in the Spiritual Court, which herein proceeds ac-

cording to the civil law ; by which law infants at those ages

are presumed to have sufficient discretion to make such dispo-

sition ; therefore their testaments in these cases are not to be

set aside, or controlled in Chancery, or the temporal courts.

% Mod. 315: 2 Jones, 210: Comb, 50: 1 Veriu 46*9 ! Preced.

Chan. SI 6.

Though the age of consent to a marriage in an infant male is

fourteen, and in a female twelve, yet they may marry before,

and if they agree thereto when they attain these ages, the I

marriage is good, but they cannot disagree before then ; and if
j

one of them be above the age of consent, and the other under

such age, the party so above the age may as well disagree as

the other; for both must be bound or neither. Co. Lit. 33. 78,

7J): 2 Imt- 434: 3 Inst. 88, 89: 6 Co. 22: 7 Co. 43 : ljioh

Abr. 540, 341.

But though the party above age may as well disagree as

the other, yet it is said that the party cannot do it before the

other arrives at the proper age ; also it is said to have been ad-

judged, that if a man marries a woman that is within the age

of twelve years, and after the woman at eleven years of age

disagrees to the marriage, and after the husband takes another

wife, and hath issue by her, that this is a bastard
; for ike

Jirst marriage continues notwithstanding the disagreement of
the woman ; for she cannot disagree within the age of twelve

years, and so her disagreement is void. Co. Lit. 79 • 1 Rol.

Ab. 341.

If a man marries a woman who is within the age of twelve

years, and after the feme covert within the age of consent

disagrees to the marriage, and after the age of twelve years

marries another, the first marriage is absolutely dissolved, so

that he may take another wife ; for though the disagreement

within the age of consent was not sufficient, yet her taking

another husband after the age of consent affirms the disagree-
|

tiient
}
and so the marriage avoided ab initio. I llol. Ahr. 341.

]

See the case of Mr. Fitzgerrard, Lord Decius, and Mr. Vii-

lers, 3 New Abr. 119, 120, See also 1 Inst. S3: 1 Rol. Ab.

340: Dyer, 369: Moore, 575 : 1 Rol. Abr. 341 : 1 Inst. 79-

7 Co. Keen's case : 6 Co* Abrosia George's case : 7 H. 6. 1 1

:

6 Co, 22.

At common law, if both parties were of the age of consent,

their marriage was valid without the concurrence of any other

persons; but by various statutes now repealed, and by the

present Marriage Act, 4 G. 4. c. 7 6- the consent of parents or

guardians, or of the Court of Chancery, is requisite, where

either of the parties is under twenty-one, and has not been

previously married. See further tit. Marriage,

At common law an infant at fourteen was out of ward of

guardian in socage, to choose a guardian ; and at fifteen to

have had aid purfair Fitz. Chevalier. Co. Lit. 98. b s Hob.

225.

The authority of a guardian in socage ceases at the age of

fourteen, at which age the infant may call his guardian to an

account, and may choose a new guardian. Lit. sect. 103: Co.

Lit. 75: 2 Inst. 135.

One within the age of twenty- one years may do homage, but

not fealty; because, in doing of fealty he ought to be sworn,

which an infant cannot be. Co. Lit. 65. b: 2 Inst. 11.

An infant at the age of seventeen may be a procurator as

well as executor ,* and in this both the civil and common law

agree. 5 Co. 29- 6: Off. Ex. 307 : 1 Hal. Hist. P. C. 17-

Now by the SB G. 3. c. 87- § 6, 7- an infant is incapable

of acting as an executor until he attain twenty-one* See tit.

Executor? II.

By the custom of gavelkind, an infant at the age of fifteen

is reckoned atfull age to sell his lands ; and this seems to have

been taken from the civil law, which reckons fourteen the

(Etas pubertatis ; for they reckoned that though the infant had

ended his years of guardianship at fourteen, yet he might not

have completed his account with his guardian till the age of
fifteen, and that was esteemed to be the age when he was com-
pletely out of guardianship ; therefore at this age he was
allowed to sell the lands descended to him ; but in this the
customs of England differ from the civil law ; for the civil law
does not allow of this disposition till the age of twenty-five

;

therefore this must have been allowed by the old Saxon law,
because they thought that much time was lost, if the infant

could only use his own estate without being able to dispose of
it in a way of traffic, or in marriage, till twenty-five ; there-

fore they allowed the infant to sell (but under great limita-

tions and restrictions, that he might not be defrauded) ; and
by this means they thought there was sufficient provision made
for the necessity of commerce. Lamb. 624, 625. See tit.

Gavelkind.

Also, by custom in some places, an infant seised of lands in

socage may, at the age of fifteen years, make a leasefor years,

which shall bind him after he comes of age; for the custom

makes fifteen his full age to that purpose. Co. Lit. 45. b.

Also, by the custom of London, an infant unmarried, and
above the age of fourteen, if under twenty-one, may bind him-

self apprentice to a freeman of London, by indenture with
proper covenants ; which covenants, by the custom of London,
shall be as binding as if he were of full age. Moore, 134:

2 Buts. 192: 2 RoL Rep. 305: Palm. 36l : 1 Mod. 271. See
slats. 5 Eliz. c. 4: 43 Eliz. c. 2 : and this Diet. tit. Apprentice.

2. With regard to capital crimes, the law is still more minute
and circumspect, distinguishing with greater nicety the several

degrees of age and discretion. By the ancient Saxon law, the

age of twelve years was established for the age of possible dis-

cretion, when first the understanding might open. LL. Athel*

stan, Wilk. 65. From thence till the offender was fourteen, it

was cetas pubertate proxima, in which he might or might not be

guilty of a crime, according to his natural capacity or incapacity.

This was the dubious stage of discretion: but, under twelve,

it was held that he could not be guilty in will, neither after

fourteen could he be supposed innocent of any capital crime

which he in fact committed. But by the law as it now stands,

and has stood at least ever since the time of Fdward III. the

capacity of doing ill, or contracting guilt, is not so much
measured by years and days, as by the strength of the delin-

quent's understanding and judgment. For one lad of eleven

years old may have as much cunning as another of fourteen;

and in these cases our maxim is, that " malithi supplet affa(em."

Under seven years of age, indeed, an infant cannot be guiltv of

felony; Mir. c. 4. § 15: 1 Hal. P. C. 27 : Plowd. 19; for

then, by presumption in law, he cannot have discretion; and,

in fact, a felonious discretion is almost an impossibility in

nature, and no averment shall be received against that pre-

sumption ; but at eight years old, he may be guilty of felony.

Dalt. Jus. C. 1 17- Also, under fourteen, though an infant

shall be prima facie adjudged to be doti incapax ; yet if it

appear to the court and jury that he was doli capax, and could

discern between good and evil, he may be convicted and suffer

death. Thus a girl of thirteen has been burnt for killing her

mistress; and one boy of ten, and another of nine years old,

who had killed their companions, have been sentenced to death,

and lie of ten years actually hanged, because it appeared upon

their trials, that the one hid himself, and the other hid the

bodv be had killed ; which hiding manifested a consciousness

of guilt, and a discretion to discern between good and evil,

1 Hah P- C. l2G , 27. And there was once an instance, where

a boy of eight years old was tried at Abington for firing two
barns; and it appearing that he had malice, revenge, and cun-

ning, he was found guilty, condemned, and hanged accord-

ingly. Emlyn on 1 Hal. P. C. 25. Thus also, at the assizes

for Bury, in the year 1?4S, one William York, a boy of ten

years old, was convicted on his own confession of murdering

his bed-fellow : there appearing in his whole behaviour plain

tokens of a mischievous discretion; and, as sparing this boy

4 u 2
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merely on account of his tender years might be of dangerous

consequences to the public, by prohibiting a notion that chil-

dren might commit such atrocious crimes with impunity, it

was unanimously agreed by all the judges, that he was a

proper subject ot' capital punishment. Foster, ~2. But in all

such cases, the evidence of that malice, which is to supply age,

ought to be strong and clear beyond all doubt and contradiction.

4> Comm. 22. 24.

Lord Hale lavs down the following further cautions on this

subject : — If the party be above twelve, though under fourteen,

and appears to be doli capax, and could discern between good

and evil at the lime of the offence committed, he may be con-

victed, and undergo judgment and execution of death, though
he hath not attained the age of fourteen ; but herein, according

to the nature of the offence and circumstances of the case, the

judge may, or may not, in discretion, reprieve him, before or

after judgment, in order to obtain the king's pardon. J fan
infant be above seven, and under twelve years, and commit a

capital oftenee, prima facie, he is to be judged nut guilty, and
to be found so; because he is supposed not of discretion to

judge between good and evi] : yet if it appear, by strong and
pregnant evidence and circumstances , that he had discretion to

judge between good and evil, judgment of death may be given

against hhn ; for malitia snpplet cutatcm : but herein the cir-

cumstanees must he inquired of by the jury, and the infant is

not to be convicted upon his confession : also herein, my Lord
Hale says, that it is prudent after conviction to respite judg-
ment, or at least execution ; but that if lie be convicted, the

judge cannot discharge, hut only reprieve him from judgment*
and leave him in custody till the king's pleasure be known.
1 HaL Hist, P. C. 26, 27.

An infant under fourteen is presumed by law to be unable

to commit a rape, and therefore it seems cannot be guilty of it

;

and though in other felonies malitia supple f adatern ; yet as to

this fact, the law presumes him impotent, as well as wanting
discretion. 1 Hate, 630. And see 3 C. # P. 396.

In criminal cases, the law of England does in some cases

privilege an infant under the age of twenty-one, as to common
misdemeanors, so as to escape fine, imprisonment, and the like

;

and particularly in cases of omission, a> not repairing a bridge,

or a highway, and other similar offences; for not having the

command of his fortune till twenty-one, he \yants the capacity

to do those things which the hiw requires. But where there

is any notorious breach of the peace, a riot, battery, or the like,

(which infants, when full grown, are at least as liable as others

to commit) ; for these an infant above the age of fourteen is

equally liable to suffer as a person of the full age of twenty-

one. 1 Hat. P. C\ 20, SI, 22.

So he is liable for perjury and cheating. 3 Bac. Ab. 5$3. And
may be convicted on a penal statute. See 4 Comm. 308 :

2 B. $ P. 93, 530: 8 T. R. 545.

Where infants are prosecuted for misdemeanors, it is the

constant practice for them to appear by attorney in the Crown
Office, 2 Ld. Rat/m. 1284 : Tidd, 92 : 1 Chit. C. L. 41 ]

.

II. The privilege or incapacity of infancy does not extend

to the king; for the political rules of g(>vern inent have thought

it necessary, that he who is to govern the whole kingdom
should never be considered as a minor, incapable of governing

himself and his affairs. Co. Lit. 43 : Dj/er, 20<). b.

Therefore, if the king within age make any lease or grant,

he is bound presently, and cannot avoid them, either during

his minority, or when he comes of full age. Pforvd. 213. a. :

5 Co. 27 : 7 Co. 12. So, if the king aliens laud which he had

by descent from his mother, he shall not defeat it, by reason

that he was within age at the time of the alienation ; for

his body politic, which is annexed to his body natural, takes

away the imbecility of the natural body, and draws it, and all

the effects thereof, to itself; tptia magis dignam trahit ad se

minus dignum. See Plowd. 2

1

3, 21 4.

So if the king consent to an act of parliament during his
minority, yet he cannot after avoid this act ; because the king,
as king, cannot be a minor ; for as king he is a body politic.

' Co.LiL 43: 1 Rol Ab. 7&&
Also the acts of a mayor, and commonalty, shall not be

avoided, by reason of the nonage of the mayor. Cro. Cur.

557 : 5 Co. 27.

Although a duke, earl, or the like, be but a minor, or not
above ten years of age, in the custody and in the family of
another nobleman, who may and doth retain chaplains, vet he
may qualify chaplains to hold two benefices with cure, as if

he was of full age. 4 Co. 11

An infant in gavelkind shall have his age, and all other

privileges of the infant at common law; because, though he

hath the privilege of alienation at fifteen, yet that doth not

take from him any privilege he had before at common law.

1 Bot. Ab. 144.

A bastard being impleaded shall have his age : for that

dilatory plea must be determined before the pleas in chief can

come on ; so that the plea of infancy will stay the suit before

it can be inquired whether he is or is not a bastard, Co. Lit.

244. b.

An infant in ventre sa mere, or in the mother's womb, is sup-

posed, in law, to be born for many purposes. It is capable of

having a legacy, or a surrender of a copyhold estate made to it.

(See post this division.) It may have a guardian assigned to it

;

and it is enabled to have an estate limited to its use, and to

take afterwards by such limitation, as if it were then actually

born. Stat. 10 and 11 W. 3. c. \6: 1 Comm. 130. See this

Diet, tit. Posthumous Children.

A child in ventre sa mere may be appointed executor,- also if

there are two or more at a birth, they shall be joint executors,

or joint legatees of the thing bequeathed. Godolpk. Orptu
Leg. 102.

If there be a bastard eigne and mutter puisne, and the bastard

enters, and dies seised, his issue shall inherit the lands, and
exclude the mulier for ever; but in this case if the bastard had
died leaving is>ue in ventre sa mere, and the mulier had
entered, and then a son is born, yet he cannot enter upon the

mulier ; herein our law differs from the civil law : for our law
requires an immediate descent, which cannot be before the

person is in esse ; also by our law the freehold, cannot be in

abeyance. Co Lit. 244.

A devise of lands to an infant in ventre sa mere is good,

and the freehold shall not be in abeyance, but shall descend to

the heir at law in the mean time. Though formerly it was
doubted, f ide 11 HA)S 13; Bro. Devise, 31 : Moor, 1?7.

637: 2 Buls. 273: Cro. Eliz. 423: 1 Lev. 1S5 : I Sid. 158

1

Raym. ]63: 1 Keh. 85: I SalL 23] : 2 Mod. <J.

However, all the books agree, that a devise to an infant

when he shall be bom, or when God shall give him birth, is good,

as an executoru devise, and that the freehold shall descend to

the heir at law in the mean time, i Sid. 153: 1 Lev. 135:
Raipn. \C)3: S. C. Snow v. Cutler. It may be devised to

Trustees.

So it is clear, that, if land be devised for life, the re-

mainder to a posthumous child, this is a good contingent re-

mainder ; because there is a person in being to take the par-

ticular estate; and if the contingent remainder vests during
the continuance of the particular estate, or eo instant e that it

determines, it is sufficient. Moor. 637 : 3 Lev. 408 : 4 Mod.
35$: 1 Salk. 22? : Carth. SOflt, See this Diet tits. Remainder,
Estate, Posthumous Child, Executory Devise.

Also it seems agreed, that a man may surrender copyhold

lands immediately to the use of an infant in ventre sa mere ;

for a surrender is a thing executory, and nothing vests before

admittance; and therefore, if there be a person to take at the

time of the admittance, it is sufficient, and not like a grantor

at common law, which, putting the estate out of the grantor,

must be void if there be nobody to take. 1 Rol. Rep. 10[). \3g :
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2 Bulst. 273 : Co. Copyh. : and see Moor, 637 : and this Diet,

tit. Copt/hold.

If a usurpation be had on one in ventre sa mere, at the next

turn after his birth, he shall be relieved 011 the statute of

fVcsitU, 2. cap, 5. Hob. 240.

An infant in ventre sa mere may have a distributive share of

intestate property even with the half blood. 1 Fes, 81. It is

capable of taking a devise of lands. See ante, and 2 Atk. 117:

1 Freem, 244. 293. It takes, under a marriage settlement, a

provision made for children Jiving at the death of the father,

1 Fes. 85. And it has lately been decided, that marriage, and

the birth of a posthumous child, amount to revocation of a will

executed previous to the marriage. .3 3T. R. 49. It takes lands

by descent, though, in that case, the presumptive keia? may
enter and receive the profits for his own use till the birth of the

child, which seems to be the only interest it lo>es by its ^na-
tion. 3 IVilw ,32 (j. See this Diet, tits* Descent, Posthumous
Children.

11 L Infancy is to be tried by inspection of the court, or by
jurv : and herein it is laid down as a rule in some books, that

wheresoever it is alleged upon the pleading, that the party

was and yet is under age, there it shall be tried by inspection

;

hut where the infant is of full age at the time of the plea,

there it shall be tried per pais. 1 Lev. 142: I Sid. ,'321:

1 Keh 796: Cro. Jac. 59. 581.

But as to judicial acts, or acts done by an infant in a court

of record, and which he is allowed to avoid, the trial thereof

must be by inspection ; therefore, if an infant has levied a fine,

he must reverse it by the writ of error: and this must be

brought during his minority, that the court may by inspection

determine the ajje of the infant. Co. IJt. 380 : Moor, ?(i ;

2 Bd. Ab. 15: 2 Inst. 483 : 2 Bulst. 320 : 12 Co. 122.

If an infant brings a writ of error to reverse a fine for his

nonage, and, after inspection and proof of infancy, by wit-

nesses, dies before the fine is reversed, his heir may reverse it

;

because the court, having recorded the nonage of the cognizor,

ought to vacate his contract when he appeared to be under a

disability at t lie time be entered in to it. Co. Lit. 3 80 : Moor, 1 22.

An infant acknowledged a line, and the cognises omitting

to have the line tngrossed till he came of age, in order to pre-

vent the infant from bringing a writ of error ; yet the court

upon view of the conusance produced by the infant, and upon

his prayer to be inspected and his age examined, a corded his

nonage, to give him the benefit of his writ of error which he
must otherwise lose, his nonage determining before the next
term. Moor, 189: and vide Cro. Jac. 230, 23 1.

So if an infant has suffered a common recovery by appearing
in person, this must be reversed during his minority by inspec-

tion of the judges. But it is said, that if an infant has suffered

b recovery , in which he appeared by attorney, he may reverse

it after his full age, as it may be discovered whether he was
within age when the recovery was suffered ; because it may be

tried per pais whether the warrant of attorney was made by
him when he was an infant. 1 Sid. 321 : 1 Lev. 142.

In case of a suit to reverse a line for nonage of the cognizor,

or to set aside a statute or recognizance entered into by an
infant; here, and in other cases of the likeaout, a writ; shall

issue to the sheriff', commanding him that he constrain the said

party to appear, that it may be ascertained 'by the view of his

body by the king's justices, whether he be of full age ov not
;

" ut per aspecfum corporis sui consta re potentjusUciari^ nosh is

si prcedictus A sit pieme (vJatis neetie." {) liep. 31.

i his question of nonage was formerly, according to (Hani it

(/ L'j. c. 15.), tried by a jury of eight men ;
though now it is

tried by inspection. If, however, the court has, upon inspection,

any doubtof the age of the party (as may frequently be the ease),

it may proceed to take proofs of the fact, by witnesses, church-
books, &c. ; and particularly may examine the infant himself
upon an oath of voire dire (verifutctn dicerv), that is, to make
true answer to such questions as the court shall demand of him :

or the court mav examine his mother, his godfather, or the

like. 2 Rut. Ab. •>;.;.

It is said, that in all cases where the party pleads that he was
within age at B., and alleges a place, that there the trial may
be well enough where it is alleged: where no place is alleged,

there, in personal actions, where the writ is brought : and in

real actions where the right of the land lies, and if not, where
the action is brought. Skin. 10, 11 : Cro. EUz. 818.

It is incumbent on the party setting up minority as a
defence, to prove it. 2 Stark. (S\ P.) 330.

IV. An infant, it seems, is capable of such offices as do
not concern the administration of justice, but only require skill

and diligence j and there be may either exercise thorn himself

when of the age of discretion, or they may be exercised by

deputy; such as the offices of park-keeper, forester, gaoler,

&c. Pfan>d. 379. 381 : 9 Co. 4S. <)7- See tit. Offices.

But it is said, that an infant is not capable of the steward-

ship of a manor, or of the stewardship of the courts of a bishop ;

because by intendment of law he hath not sufficient knowledge,
experience, and judgment, to use the office, and also because he

cannot make a deputy. Co. Lit. 3. b. : 2 Rol, Ab. 153: March,
41. 43: Cro. Eliz. 636: Cro. Can 556.

Nor can he be appointed clerk of the Court of Uctpiests, being

an office of public and pecuniary trust. 5 B* A* 81.

Infancy is a good cause of refusal of a clerk ; also by the

statutes 13 Eliz. c. 12. and 13 and 14 Car. 2. c. 4, no one is to be

admitted a deacon unless he be twenty-three at least, nor a priest

unless he be twenty-four. Gibs. Cod. 1 68 : 3 Mod. 67.

An infant cannot be an attorney, bailiff, fact01% or receiver.

F. N. B. IIS: 1 RoL Ah. 117: Co. Lit. 172: Cro. FJiz.

637' An infant cannot exercise an office in a corporation.

Rep. temp. Jlardtr. S, y.

An infant cannot be a common informer; for the 18 EU21
c. 5. directs that such shall sue in proper person, or by attorney,

which air infant cannot do. Bult, N< P.

As to infants being witnesses, there seems to be no fixed

time in which children are excluded from giving evidence ; but

it will depend in a great measure on the sense and nnder^

standing of the child, as it shall appear on examination in

court. See Bull, X. P. 2t)3.

In a criminal case, where an infant is a material witness, it
"

is usual for the court to examine him as to his competency
before he goes before the grand jury; and if be be found in-

competent for want of proper instruction, the court will, in its

discretion, postpone the trial, in order that he may be instructed

so as to be qualified to take an oath. Neither the testimony

of the child without oath, nor evidence of any statement made
to another person, is admissible. Leach's C. C. L. 337 : Philt

on Ev. L&
An infant cannot be a juror. Hob, 325.

' An infant, or one under the age of twenty-one years, cannot

be elected a member of the House of Commons; nor can any
lord of parliament sit there till he be of the full age of twt.nty-

one years. 2 Inst. 47- See tit. Parliament. As to infant

trustees, see post, V*

If an infant be lord of a manor, he may grant copyholds,

notwithstanding his nonage ; for these estates do not take their

perfection from the interest or ability of the lord to grant, but

from the custom of the manor by which they have been

demised, and are demisable time out of mind. See tit. Copy*

hold.

An infant may present to a church; and here it is said

that this must be done by himself, of whatsoever age he be ;

and cannot be done by his guardian, for the guardian ran

make no advantage thereof; consequently has nothing therein

whereby he can give an account ; therefore the infant himself

stall present. Co. Lit. 17- & $9- a: 29 Ed. 3. <?, 5: 3 Inst.

156- See further, tit. Guardian, II.

V, Infants have various privileges and various disabilities

;
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but their very disabilities are privileges, in order to secure

them from hurting themselves hy their own improvident acts.

With regard to estates and civil property, an infant hath
many privileges, which will be better understood on further

investigation ; but this may be said in general, that an infant

shall lose nothing by non-claim or neglect of demanding his

right ; nor shall any other Inches or negligence be imputed to

nn infant, except in some very particular cases. 1 Inst. 24-6.

380: Wood's Inst. 13. Laches shall prejudice an infant, if

he presents not to a church in six months. Lit. 402.

An infant is much favoured by law ; therefore it gives him
many privileges above others ; one who is an infant shall not

be amerced, and if he be bail, he may be discharged by audita

querela, §c. 1 InsL 272: 8 Rep. 61: Jenk. Cent. 47.319.
But if an infant bath franchises or liberties, and do abuse, or

disuse them, he shall forfeit them as a man of full age may.
1 InsL & 133 : 1 And. 311: Bro. 48.

It is generally true, that an infant can neither alien his

lands, nor do any legal act, nor make a deed, nor indeed any
manner of contract that will bind him. But still to all these

rules there are some exceptions ; part have been mentioned
(see ante, I,) in reckoning up the different capacities which they

assume at different ages; and there are others, a few of which
when mentioned will serve as a general specimen of the whole.

And, first, it is true, that infants cannot alien their estates:

but infant trustees or mortgagees are, by stat. 1 JV. 4. c. £>()•

§ (>. enabled to convey, under the direction of the Court
of Chancery, the estates they hold in trust or mortgage, to such

person as the court shall appoint; see tit- Trust.

It is further generally true, that an infant under twenty-one
can make no deed but what is afterwards voidable ; yet by
custom in certain cities, &c. he may bind himself apprentice by
deed indented, or indentures, for seven years; and he may by
deed or will appoint a guardian to his children, if he has

any. See stats. 5 Eliz. c. 4: 43 Eliz. c* 2: Cro* Ca?\ 1 79 =

stat. 12 Car.2.c. 24: and this Diet. tits. Apprentice, Guardian.

An infant is capable of inheriting, for the law presumes him
capable of property; also an infant may purchase, because it is

intended for his benefit, and the freehold is in him till he disagree

thereto ; because an agreement is presumed, it being for his

benefit, and because the freehold cannot be in the grantor con-

trary to his own act, nor can be in abeyance, for then a

stranger would not know against whom to demand his right

;

and if at his full age the infant agrees to the purchase, he
cannot afterwards avoid it; but if he dies during bis minority,

his heirs may avoid it ; for they shall not be bound by the con-

tracts of a person who wanted capacity to contract. Co. Lit.

2. S : 2 InsL 203 : 2 Vem. 203.

If an infant bargain and sell his land by deed indented and

inrolled, yet he may plead nonage ; for notwithstanding the

statute 27 H- 8. c. iCi. makes the inrolmcnt in a court of

record necessary to complete the conveyance ; yet the bargainee

claims by the deed as at common law, which was, and there-

fore is, still defeasible by nonage. 2 Inst. 673.

The feoffment of an infant is not void, but only voidable,

not only because he is allowed to contract for his benefit, but

because there ought to be some act of notoriety to restore the

possession to him equal to that which transferred it from him.

Co. Lit. 380: Dyer, 104: 2 Rol. Ah. 572: 4 Co. 125, a.

Therefore if an infant make a feoffment and livery in person,

he shall have no assise, &c, but must avoid it by entry ; for it

is to be presumed in favour of such solemnity, that the as-

sembly of the county then present would have prevented it, if

they had perceived his nonage, and therefore the feoffment

shall continue till defeated by entry* which is an act of equal

notoriety. 8 Co. 42,

But if the infant had made a letter of attorney to deliver

seisin, he might have an assise, &c. 2 Rol. Ah. 2 : Not/, 130 :

Palm. 237-

All gifts, grants, &c, of an infant, which do not take effect

by delivery of his handj are void ; and if made to take effect

by delivery of his own hand, are voidable by himself, and his
heirs, and those which shall have his estate. And privies in
blood (as the heir-general or special) may avoid a conveyance
made by their ancestor during his infancy. But privies in

estate, such as the donor of an estate-tail where the tenant in

tail dies without issue ; or privies in law, as the lord by escheat

where there is no heir, shall not avoid a conveyance made
by an infant.

If a man within age, seised in right of his wife, makes a

feoffment and dies, his heir cannot enter and avoid it, because

no right descends to him ; for the baron, if he had lived, could

have entered only in right of his wife. And no person shall

take advantage of the infancy of his ancestor, but he who hath

a right descending to him from that ancestor, though the heir

may take the benefit of a condition, notwithstanding no right

descended to him from his ancestor. 8 Hep. 42, 43, 44 : and

see 3 Rep. 35*

If husband and wife are both within age, and they by

indenture join in a feoffment, and the husband dies, the wife

may enter and avoid the deed, 1- hist. 337* Though if

there be two joint tenants within age, and one of them makes
a feoffment in fee of the moiety during his infancy, and dies,

the survivor cannot enter,' but the heir of the feoffor may
enter into the moiety, &c. 8 Rep. 43.

If an infant take a lease for years rendering rent; if he

enter upon the land, he shall be charged with an action during

his minority, because the purchase is intended for his benefits

but be may waive the term* and not enter, and if more rent

be reserved upon the lease than the land is worth, he may
avoid it. 2 BuhL 6Q, At common law, where an infant leases

for years, he may affirm the lease, or bring trespass against

the lessee for the occupation. 18 Ed. 4. Bro. Trespass^ 338.

If an infant makes a lease for years with remainder over,

rendering rent, and, at full age, accepts the rent of the

tenant for years, this shall be an assent to him in remain-

der, so that be shall not. oust him after. Plowd. 546.

A lease made by an infant reserving rent is voidable; but if

there be no rendering rent, it is absolutely void- Latch. 199*

But if an infant make a lea?e paying rent, and after hia

coming of age he accepts t lie rent, the voidable lease is made
good ; and an infant's lease in ejectment is good ; 2 Lit. Abr. 55:

3 Salk. 1^6 ; though in such case he must give a security for

the costs. 1 Wils. part 1. p. 130. An infant cannot surrender

a future interest by taking a new lease : his surrender by deed,

and by acceptance of a second lease, are void, except there be

an increase of the term, or a decrease of the rent ; for where 110

benefit comes to him, his acts are merely void. Cro. Car. 502.

Now by the 1 W. 4. c. 65. § 12. 16, 1 J. infants are enabled,

or their guardians in their names, under the direction of the

court, to grant renewals of former leases, to surrender leases

in order to a beneficial renewal thereof, or to grant new leases

of their estates. See further tit. Lease.

All acts of necessity bind infants—as presentations to bene-

fices, admittances, and grants of copyhold estates, and assenting

to legacies, &c. 3 Salk. 1 [)0. So dower is demandable of an

infant heir. Bull, X. PA 17* So an infant is compellable to pay

a copyhold fine. Burr. 1717-

By the 1 IV. 4. c. 65. § 3, 4. an infant may be admitted to

copyholds in person or by his guardian ; or if he have none,

by attorney, whom he is empowered to appoint by writing,

under hand and seal.

By § 5, 6j 7- on default, the lord may appoint an attorney;

may demand fines ; and, if not paid, may enter and receive

the profits of such copyholds till be is satisfied.

But § 9. provides that no forfeiture shall be incurred by

any infant not appearing, or refusing to pay fines; which where

not warranted by custom, may, by § 10. be controverted as

before the passing of the act.

By § S, guardians paying fines may reimburse themselves out

of the rents.

Conditions annexed to lands, whether the estate come by grant



or descent, bind infants ; and where the estate of an infant is

upon condition to be performed by the infant, if the condition

is broken during the minority, the land is lost for ever. 1 Inst.

233. 380* Though a statute is not extendible against an infant,

yet Chancery will give relief against infants. 1 Lev. 1 98,

If a trespass be done to an infant, and he submits to an

award, it is said the award shall not be binding on him.

2 Dan v. 770. See tit. Award An infant is not bound by

his consent not to bring a writ of error; for though the judg-

ment binds him, yet it binds hut as a judgment reversible.

Rep. Hardw. 104. Agreements, Sic. made by an infant,

although he be within a day of his full age, shall not bind him,

Plotvd. 364. Where an infant enters into bond, pretending to

be of full age, though lie may avoid it by pleading his infancy,

yet he may be indicted for a cheat. Wood's Inst. 585.

As to judicial acts, and acts done by an infant in a court of

record, they regularly bind the infant and iiis representatives,

with the exception of fines and recoveries (provided such reco-

veries were levied in person* and not by guardian ), see post,

which might have been, and still, notwithstanding their aboli-

tion by the 3 and 4 W. 4. c. 74. may be reversed by writ of

error during his minority, where levied previously to the 31st

December, 1833. See ante, II. : and tit. Fine and Recovery.

Where an infant might have levied a fine, he might declare

the uses of it also by deed : and the infant's declaration of uses

should be good and binding to the infant and his heirs, so long

as the fine continued unreversed. Hob. 224: 2 Leon. 193:
2 Rep. 58: 10 Rep. 42. It was formerly held, that an infant

appearing by guardian could not suffer a common recovery

;

10 Rep. 42 ; but it was afterwards allowed in many cases, and
by all the judges, that an infant might suffer a common reco-

very by guardian, and he should not avoid it : for by intend-

ment he shall have recompence in value ; and if it was not for

the good of the infant, he might have recompence over against

his guardian. 2 Danv. Abr. 772. A common recovery might
have been had against an infant, being examined solely and
secretly; and he might have suffered a recovery by guardian
in open court. Hob. 169: 2 Bulst. 255 : 2 Nels. Abr. 994:
and see Sid. 321 : 2 Nels. 995: and tit. Recovery.

Partition, by writ de partittone focienda, binds infants,

because by judgment in a court of justice, to which no par-

tiality can be imputed. Co. Lit, 171. b.

If an infant acknowledge a recognizance or statute, it is

only voidable ; and the infant at his peril must avoid them by
audita querela, as he must a fine or recovery by writ of error

during his minority ; for such conveyances or other acts of

record become obligatory and unavoidable, if they be not set

aside before the infant comes of age, the reason is, because

these contracts being entered into under the inspection of the

judge (who is supposed to do right), the infant cannot against

them aver his disability, but must reverse them by a judgment
of a superior court, who, by inspection, has the same means to

determine whether the inferior jurisdiction has done right that

first received the contract. Moor, pi. 206: 2 Inst 483. 673:
Co. Lit. 380: Keilw. 10: Reg. 149: 10 Co. 43. a.

An infant confessed judgment in an action of debt brought
against him ; and it was held audita querela did not lie upon
this judgment, though it would on a statute or recognizance;

but the party ought to bring a writ of error in the Exchequer
Chamber, by virtue of the statute 27 Eliz. Moor, 460. See
S SalL 196: 1 Inst, 233. 3S0: Moor, 189-

A warrant of attorney given by an infant was declared by
the Court of C. P. to be absolutely void, and that court re-

fused to confirm it, though the infant appeared to have given
it (knowing it was not valid) in collusion with another.

1 //. Blacht. 75.

Though the court on the ground of minority and the wTant
of a proper memorial will set aside a judgment entered upon a

warrant of attorney to secure an annuity ; they will not on
those grounds alone order the deeds to be delivered up to he
cancelled. 2 Ring. 475,

V I . Ofan htft1 nt's Liab ility on Con tractsfor Necessanes3 and
other Contracts.— 1. On Contractsfor Necessaries.—As to con-
tracts for necessaries, made by infants, it is to be observed that
(strictly speaking) all contracts made by infants are either void

or voidable ; because a contract is the act of the understanding,
which during their state of infancy they are presumed to want

;

yet civil societies have so far supplied that defect, and taken
care of them, as to allow them to contract for their benefit and
advantage, with power, in most cases, to recede from and vacate

it when it may prove prejudicial to them ; but in this contract

for necessaries they are absolutely bound, and this likewise is

in benignity to infants; for if they were not allowed to bind
themselves for necessaries, nobody would trust them, in which
case they would be in worse circumstances than persons of
full age. 10 //. 6. 14: 18 Ed. 4. 2: 1 Rol Ah. 729-

Therefore it is clearly agreed, that an infant may bind him-
self to pay for his necessary meat, drink, apparel, physic, and
such other necessaries, and likewise for his good teaching and
instruction, whereby he may profit himself afterwards. Co.

Lit. 172. a. fyc. This binding means by parol: in fact, for

necessaries, if there is not an actual promise, the law implies

a promise, but the infant will not be bound by any bond, note,

or bill, which he gives, though for necessaries ; therefore a
tradesman's best security will be the actual or implied promise.

With respect to schooling, &c, it must be in cases where the

credit was given, bond jidc, to the infant. But where an
infant is sub potestate parentis, and living in the house with
his parents, he shall not then be liable even for necessaries.

2 Slack Rep. 1325.

It must appear that the things were actually necessary, and
of reasonable prices, and suitable to the infant's degree and
estate, which regularly must be left to the jury; but if the

jury find that the things were necessaries, and of reasonable

price, it shall be presumed they had evidence for what they

thus find : and they need not find particularly what the neces-

saries were, nor of what price each thing was: also, if the

plaintiff declares for other things as well as necessaries, or

alleges too high a price for those things that are necessaries, a
jury may consider of those things that were really necessary,

and of their intrinsic value, and proportion their damages
accordingly. Cro. Jac. 360: 2 Rol. Rep* 144: Popk. 151 :

Palm. 361: Gouh. 168: Godb. 219: 1 Leon. lit.

If an infant promises another, that if he will find him meat,

drink, and washing, and pay for his schooling, that he will

pay 7l yearly, an action upon the case lies upon this promise;

for learning is as necessary as other things; and though it is

not mentioned what learning this was, yet it shall be intended

what was fit for him, till it be shown to the contrary on the

other part ; and though he to whom the promise was made
does not instruct him , but pays another for it, the promise of

re-payment thereof is good, if it appears that the learning,

meat, drink, and washing, could not be afforded for a less sum
than 71. 1 Rol. Ab. 729: Pahn. 528 : 1 Jon. 182.

Assumpsit for labour and medicines in curing the defendant

of a distemper, &c. who pleaded infancy, the plain ti if replied,

it was for necessaries generally ; and upon a demurrer to this

replication it was objected, that the plaintiff had not assigned

in certain how, or in what manner, the medicines were neces-

sary; but it was adjudged that the replication in this general

form was good. Carth. 1 1 0.

If an infant be a mercer, and hath a simp in a town^ and

there buys and sells, and contracts to pay a certain sum to

J. S. for wares sold to him by J. S. to resell, yet he is not

chargeable upon this contract, for this trading is not imme-
diately necessary ad viciurn et vesiituw ; and if this were

allowed, infants might be infinitely prejudiced, and buy and

sell, and live by the loss. 1 RoL Ab. 729 : Cro. Jav* 494

:

2 RoL Rep. 45 : 2 Str. 1083.

And as the contract of an infant for wares, for the necessary

carrying on his trade, whereby he subsists, shall not bind him

;

so neither shall he be liable for money which he borrows to lay
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out for necessaries ; therefore the lender must, at Ins peril, lay

it out for hira, or see that it is laid out in necessaries. 5 Mod*
36$ : 1 Sail:. 386, 387-

In debt upon a single bill, the defendant pleaded that he

was within age; the plaintiff replied, that it was for necessa-

ries, ph. 10L for clothes, and \5l. money lent for and towards

his necessary support at the university ; the defendant rejoined,

that the money was lent him to spend at pleasure ; absque hoc,

that it was lent him for necessaries ; and issue hereupon was
found for the plaintiff", who had judgment in C. B.

?
but was

reversed in B. II. on a writ of error; for the issue only being,

whether this money was lent the infant for necessaries, not

whether it was laid out in necessaries, it cannot bind the

infant whichever way it is found ; for it might have been bor-

rowed for necessaries, and laid out in a tavern : and the law

will not intrust the infant with the application and laying of it

out. 1 Safk. 3S6. Sec contra, as to a single bill given for

neeissarics, 1 Lev, 86 : 1 Kcb. 3S2. 416. 423. S. C. : Co. Lit.

1 72. S. P. : Sed qu. ? See post.

So if one lends money to an infant, who actually lays it out

in necessaries, yet this will not bind the infant, nor subject

him to an action ; for it is upon the lending that the contract

must arise? and after that time there could be no contract

raised to bind the infant, because after that he might waste

the money, and the infant's applying it afterwards for neces-

saries will not, by matter ex postfacto, entitle the plaintiff to

an action. 1 Salk. 279.

Although an in Hint shall be liable for his necessaries, yet if

he enters into an obligation with a penalty for payment thereof,

this shall not bind him ; for the entering into a penalty can be

of no advantage to the infant. Cro. Eliz. 2Q0 : Moor, 679*

pt. 929: Co. Lit, 172: 1 Rot. Ab> 720. See post. But a

bond or single bill for the exact amount of necessaries fur-

nished will be valid, Esp. N. P. 16'4,

It is also said, that an infant cannot either by parol con-

tract, or a deed, bind himself, even for necessaries, in a sum
certain ; and that should an infant promise to give an unrea-

sonable price for necessaries, that would not bind him ; and

that therefore it may be said that the contract of an infant for

necessaries, as a contract, does not bind him any more than

his bond would; but only since an infant must live as well as

a man, the law gives a reasonable price to those who furnish

him with necessaries. Cases in Law and Equity, So. And
in a case where a warrant of attorney was given by an infant,

and another, and judgment entered up thereon, the court on

motion ordered the name of the infant to be struck out, and

set aside the judgment as against him. 2 Black, Rep. 1133.

If an infant becomes indebted for necessaries, and the party

takes a bond from the infant, this shall not drown the simple

contract, because the bond has no force. Cro. FMz. 020,

Debt on bond with a penalty
;

plea infancy ; replication

that after making the bond, and before commencement of the

suit, he attained his full age, and afterwards, and before the

suit, assented to, and ratified and confirmed the bond. Upon
special demurrer the Court of K. B. held the replication bad,

for an infant cannot give a bond writh a penalty for the pay-

ment of interest, and unless he be estopped by some act at f ull

age of as high authority as the bond, he shall avoid it. 3 M.

$ S. 477 : and see 8 East, 330.

It is agreed, that an action on an account stated will

not He against an infant, though it be for necessaries ; for he

not having discretion, is not to be liable to false accounts.

Co. Lit. 1 72: Lamb. 169: Noy, 87: 1 T. R. 40: 2 Sfark.

S6; 4 C. %P. 104.

If an infant comes to a stranger, who instructs him in

learning, and boards him, there is an implied contract in law,

that the party should be paid as much as his board and
schooling are worth ; but if the infant at the time of his going

thither was under the age of discretion, or if he were placed

there upon a special agreement with some of the child's

friends, the party that boards him has no remedy against the

infant, but must resort to them with whom he agreed for the

infant's board, &c. Allen, 94.

Necessaries for an infant's wife are necessaries for him ; but

if provided only in order for the marriage, he is not chargeable,

though she use them after. Stra. l6S. An infant shall be *

Hal le for the nursing his child. Esp. N. P.

Debts conrraeted during inf'aney form, however, a good con- *

sideration to support a promise made to pay them when a

person is of full age. 2 Let . 1 M :

(2 Leon. 21 5. And where

the defendant pleads infant y, and the plain lift' replies that the
4

defendant confirmed the promise or contract when he was of

age, the plaintiff need only prove the promise, and the defendant

must discharge himself by proof of the infancy. 1 T. R. <>4S.

2. On other Contracts.— As to acts in pais, infants are regu-

larly allowed to rescind and break through air contracts in pais

made during minority, except only for schooling and necessa-

ries, be they never so much to their advantage ; and the reason

hereof is. the indulgence the law has thought fit to give infants

who are supposed to want judgment and discretion in their

contracts and transactions with others, and the care it takes of

them in preventing their being imposed upon, or over-reached

liv persons of more Years and experience. .'><) Ed. 3. 20, It.:*

1 Rol. Ab. 7^9 : Co. Lit. 1 72. 381.

And for the better security and protection of infants herein,

the law has made some of their contracts absolutely void; i, e.

all such in which there is no apparent benefit, or semblance of

benefit to the infant; but as to those from which the infant

may receive benefit, and which were entered into with more

solemnity, they are only voidable ; that is, the law allows them

when they come of age, and are capable of considering over

again what they have done, either to ratify and affirm such

contracts, or to break through and avoid them. Cro. Car.

5D2 : 1 Jones, 405 : 3 Mod. 310.

If an infant draws a bill of exchange, yet he shall not be

liable on the custom of merchant, but he may plead infancy in

the same manner that he may to any other contract of his.

Carth. 160.

But a person is liable on a bill of exchange accepted after he

was of age, though drawn while he was an infant, Stevens

v. Jackson, 4 Camp. 1 64.

A person gave a note, a few days after he was of age, for

things had during his infancy ; on extraordinary circumstances

equity set it aside: though it is true, if an infant takes up

goods, or borrows money, and, after he comes to age, gives his

note or promise for the money, that is good at law ; but to

prevent the ruin of infants, it may be convenient to give

telief. Barn. C. 4. 6.

The protection of the Court of Chancery is continued after

infants have attained twenty -one until they have acquired all

the information which might have been had in adult years.

3 Swanst. 69.

In trespass, wherefore with force and arms the defendant

made an assault, and cut off all the hair of the plaintiff, the

defendant as to all the trespass, except cutting the hair, pleaded

not guilty , and as to that, pleaded that the plaintiff was of the

age of sixteen years, and for a certain sum of money gave

licence to the defendant to cut off two ounces of hair; upon

demurrer to this plea the court held that the contract was

absolutely void, and consequently the tonsure unlawful, and

gave judgment accordingly for the plaintiff. 3 Keb 36<J.

But although all his contracts, except for necessaries, are void,

an infant who has paid money with his own hand, though

without a valuable consideration, eannot, it seems, recover it

back. Where an infant paid money as a premium for a lease*

and enjoyed it for a short time during his minority, but avoided

it on attaining twentv-one, it was held he could not recover

the money. I Moore, 466 : 2 Moore, 552 : 8 Taunt. 50S :

3 Bro. P.* C. 492.

Payments made to a servant, an infant, for the purpose of

purchasing things, not necessaries, are not valid payment as

wages. 4 C. 8f P. 104.
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If goods are delivered by a vendor to a carrier while the

latter is under age, but they do not reach him till he has at-

tained twenty-one, infancy is a good defence to an action for

the price, for the goods vested in him immediately on delivery

to the carrier, and he might have been sued immediately.

Griffin v. Lang^field, 3 Camp.* 254,

But a warranty of a horse sold by an infant is not such a

contract for his benefit that he can be sued upon it. Howled v.

BameUpA Camp, 118.

VI I, Ofan Infant's Power to enforce Contracts, §c.—Though
a promise by an infant will not bind him unless for necessaries,

yet he shall take advantage of any promise made to him,
though the consideration were his promise when an infant.

And an infant plaintiff has been allowed to recover on mutual
promises of marriage, Stra. 937-
The infant sells goods to another ; he may make the sale

void, or have debt, &c. for the money. Hob* 77: 18 Ed. 4. 2.

The trading contract of an infant is not void ; but he may
enforce it at his election. 6 Taunton, 118.

So he may sue on a contract for a purchase of potatoes.

2 Af. 4* S. 205.

VIIL Hgw an Infant must be sited, and must me.—An
infant cannot be sued but under the protection, and joining

the name of his guardian ; for he is to defend him against all

attacks as well by law as otherwise ; but he may sue either by
his guardian, or prockein amy, his next friend who is not his

guardian, Co. Lit* 135. This prockein amy may be any
person who will undertake the infant's cause : and it fre-

quently happens that an infant, by his prockein amy, institutes

a suit against a fraudulent guardian.
If an infant defendant appear by attorney, the court will, at

the instance of the plaint iff, compel an amendment of the

appearance by substituting a guardian. 7 Taunton, 4-88.

An infant is to prosecute a suit by his guardian or best

friend, though the term used is prockein amy, i, e. next
friend; but he cannot defend by such next friend, but must
defend only by guardian, because the law supposes that where
he demands or sues for any thing, it is for his benefit. The
power for infants to sue by prockein amy was first introduced
by the statute Westm. 2.

If an infant be joined with others, in suing in the right of

another, the action may be brought by attorney, for they all

make but one person in law. 3 Cro. 377.
But in all cases where an infant is defendant, though it be

in another's right, and though joined with others, he must
defend by guardian, 2 Cro. 289: 1 Lev. 294.

In ail actions, real, personal, or mixed, against an infant, if

he appears by attorney, it is error. 8 Co. 6: 9 Co. SO. b. : and
see 7 Taunton, 488.

If an attorney undertakes to appear for an infant, and enters

it per attornatmn, it may be amended, and made per guar-
diatium. Sir* 114. 445.
The plaintiff's attorney should apply to the defendant to

name a guardian; and if he does not, in six days, the plaintiff'

may apply to the court, who will oblige him to do it. 2 Wih.
50,

The infant plaintiff, who sues by prockein amy, is not liable

to costs, because he cannot, while under age, disavow the suit ;

but the prockein amy is liable. Sir. 548 : James v. Hatfield,

Barnes, 128. And if it appears to the court that he is not of

sufficient ability to pay the costs, the court will order another
who is. But an infant defendant (although he names a guar-
dian) is liable to costs if the verdict be against him. Dyer,
104: 1 Bulst. 109: Sir. 708.
The Court of K. B. refused a motion to discharge an infant

wbo had sued without prockein amy or guardian, and was in

execution for the costs. 1 3 East, 6.

If an infant appearing by guardian comes of age pending
the suit, he may then plead by attorney. Moor, 665,
VOL. I,

If baron and feme,, where the feme is an infant, appear by
attorney, it is error. 5 Mod. 209* See further, tit. Guar-
dian.

As to the time within which actions must be brought by or

against infants, see tit. Limitation of Action*

IX. Ofan Infant'* Liabilityfor Torts.—An infant is liable in

respect of torts committed by him, as for slander, or battery

;

8 T. R. 336: %Bac* Abr. Infancy, (H.) ; and in detinue for

goods delivered to him for a particular purpose, and which
he has failed to return. 1 N. R. 140,

If an infant, being master of a ship at. St. Christopher's

beyond sea, by contract with another, undertakes to carry

certain goods from St. Christopher's to England, and there

to deliver them ; but does not afterwards deliver them accord-

ing to agreement, but wastes and consumes them, he may be

sued for the goods in the Court of Admiralty, though he be an

infant; for this suit is but in nature of a detinue, or trover and
conversion at the common law. 1 Rot. Ab. 530.

But if an infant keeps a common inn, an action on the case

upon the custom of inns will not lie against him, 1 Rol. Ab. 2.

cited Garth* 1 61.

As an infant is not bound by his contract to deliver a thing ;

so if one deliver goods to an infant upon a contract, ike.

knowing him to be an infant, he shall not be chargeable in trover

and conversion, or any other action, for them ; for the infant

is not capable of any contract but for necessaries, therefore

such delivery is a gift to the infant ; but if an infant without

any contract wilfully takes away the goods of another, trover

lies against him ; also it is said, that if he takes the goods

under pretence that he is of full age, trover lies T because it is a

wilful and fraudulent trespass. 1 Sid. 129: 1 Lev. 169:

1 Keb. 905. 91B*

But a plaintiff cannot convert an action founded on a con-

tract into a tort, so as to charge an infant defendant: there-

fore, where the plaintiff declared at defendant's request he had

delivered a mare to defendant to be moderately ridden, and

that defendant maliciously, &c. rode the said mare so that she

was damaged, &c., the Court of K. B. held that defendant

might plead his infancy in bar, the action being founded on a

contract. 8 T. R. 85%
So where the plaintiff declared that having agreed to ex-

change mures with the defendant, the defendant, by falsely

warranting his mare to be sound, well knowing her to be

unsound, falsely and fraudulently deceived the plaintiff, &c> it

was held that the defendant might plead his infancy in bar.

2 Marsh* 485.

Also it seems, that if an infant, being above the age of dis-

cretion, be guilty of any fraud in affirming himself to be of full

age, or if, by combination with his guardian, &c. he make any

contract or agreement with an intent afterwards to elude it, by

reason of his privilege of infancy, that a court of equity will

decree it good against him according to the circumstances of

the fraud ; but in what cases in particular a court of equity

will thus exert itself is not easy to determine. See 1 Fern*

1 32 : 2 Fern* 224, 225*

See further, as connected with this subject of infancy, tits.

Age, Children, Guardian, Heir, Trial, Will, §c.

INFANTICIDE. Any person may without awarrant appre-

hend and carry before a magistrate, a party about to expose an

infant, or leave it to perish. See tits. Bastard, Children,

Homicide, III. Miscarriage.

I NFECTIONS. By casting garbage and dung into ditches,

&c. how punished. See stat. 12 R. 2. c. 13* and this Diet. tit.

Nuisance*
INFEFFMENT. The act or instrument offeoffment. See

that tit. In modern language in Scotland, this term is synony-

mous with sa&ine, meaning the instrument of possession ; but

it had anciently a more extended meaning, and was synony-

mous with investiture. Bell's Scotck Law Diet.

INFEODATION OF TITHES. The granting of tithes

4x
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to mere laymen. See 2 Comm. 27- and this Diet. tit.

Tifltes.

INFERIOR COURTS. The courts of judicature of this

kingdom arc classed in a general division of superior and infe-

rior. The courts at Westminster are the superior, and in

general have (especially the Court of King's Bench and Com-
mon Pleas) superintendence over the inferior.

Lords or their bailiffs not to arrest on foreign pleas, on pain

of double damages. Stat. West. 1 s 3 Ed. 1. c. 35.

By stat. 19 G. 3. c. 70, where final judgment is obtained in

any inferior courts of record, and the defendant cannot be

found in their jurisdiction, the superior courts at Westminster

may remove the record, and issue execution as in judgments in

such superior court ; and similar provisions are made by stat.

33 G. 3. c. 68. as to the courts of great sessions in Wales, and

the courts for the counties palatine of Chester, Lancaster, and
Durham.
By the 1 W. 4, c. 70. the courts of great sessions in Wales,

and of the county palatine of Chester, have been abolished,

and their jurisdiction transferred to the courts at Westmin-
ster.

See further, tits. Abatement, County Court, Courts, Error,

Execution, False Judgment, Jurisdiction, SfC.

INFIDELS, infdetest] Heathens ; who may not be wit-

nesses by the laws of this kingdom, because they believe neither

the Old or New Testament to be the word of God, on one of

which oaths must be taken. 1 Inst* 6.

The evidence of a Gentoo has, however, been admitted,

sanctioned according to the ceremonies of his own religion.

1 Aik. 2 1

.

And it may now be considered an established rule, that infi-

dels of any other country who believe in a God, the avenger of

falsehood, ought to be received here as witnesses; but infidels

who believe not that there is a Godj or a future state of

rewards and punishments, cannot he admitted in any case.

Wiles, 549: 1 Aik* 45: Str. 1104- : 1 Leach Cr. C. 64:
1 Phill. on Ev. 22.

See further tit. Evidence*

INFIRMARY, infrmariu$.~\ In monasteries there was an
apartment allowed for infirm or sick persons ; and he who had

the care of the infirmary was called injirmarius, Mai. Paris,

anno 1252*

There are now, to the honour of the nation, many hospitals

for the relief of diseased persons in various parts of the king-

dom, called infirmaries. See tit. Hospitals,

IN FORMA PAUPERIS. See tits. Costs, Forma Pau-
peris.

INFORMATION FOR THE KING.

Infbnnaiio pro Regc.~\ An accusation or complaint exhi-

bited against a person for some criminal offence, either imme-
diately against the king, or against a private person

; which,

from its enormity or dangerous tendency, the public good re-

quires should be restrained and punished. It differs from an

indictment principally in this, that an indictment is an accusa-

tion found by the oath of twelve men, whereas an information

is onlv the allegation of the officer who exhibits it. S New
Abr. 1 64.

L Of the various Kinds ofInformations, and the Antiquity

of the Practice*

I J . In what Cases Informations will be granted.

III. Of the Practice as to fling and compounding Itforma-
tions.

IV. How to be laid ; the Proceedings and Provisions i,y

Statute Law; and herein of quashing and amending
Informations ; and

<)f Costs.

I, Informations are of two sorts; first, those which are

partly at the suit of the king, and partly at that of a subject

;

and secondly, such as are only in the name of the king. The
former are usually brought upon penal statutes, which "inflict a
penalty upon conviction of the offender, one part to the use of
the king, and another to the use of the informer, and are a sort
of qui tarn actions, only carried on by a criminal instead of a
civil process ;

upon which* therefore, it is sufficient in this

place to observe, that by stat. 31 FJiz. c 5. no prosecution
upon any penal statute, the suit and benefit whereof are

limited in part to the king and in part to the prosecutor, can
be brought by any common informer after one year is expired
since the commission of the offence ; nor on behalf of the crown
after the lapse of two years longer ; nor where the forfeiture

is originally given only to the king, can such prosecution be
had after the expiration of two years from the commission of

the offence. Cro. Jac. 366. Sec Indictment, I.

The informations that are exhibited, in the name of the

king alone, are also of two kinds ; first, those which are truly

and properly his own suits, and fded ex officio by his own im-

mediate officer, the attorney general ; or, during a vacancy of

that office, by the solicitor general. Wilkes s case, Bro. P. C.

460 : 4 Burn 2576, Secondly, those in which, though the

king is the nominal prosecutor, yet it is at the relation of some
private person, or common informer, and they are filed by the

king's coroner and attorney in the Court of King's Bench,

usually called the master of the Crown Office, who is for this

purpose the standing officer of the public. The object of the

kind's own prosecutions, filed ex officio by his own attorney

general, are properly such enormous misdemeanors, as pecu-

liarly tend to disturb or endanger his government, or to molest

or affront him in the regular discharge of his royal functions.

For offences so high and dangerous^ in the punishment or pre-

vention of which a moment's delay would be fatal, the law has

given to the crown the power of an immediate prosecution,

without any previous application to any other tribunal ; which
power, thus necessary, not only to the ease and safety, but

even to the very existence, of the executive magistrate, was
originally reserved in the great plan of the English constitu-

tion ; wherein provision is wisely made for the due preserva*

tion of all its parts. The objects of the other species of in-

formations filed by the master of ihe Crown Office upon the

complaint or relation of a private subject, are any gross and
notorious misdemeanors, riots, batteries, libels, and other immo-
ralities of a notorious kind, not particularly tending to disturb

the government (for those are left to the care of the attorney

general), but which, on account of their magnitude or perni-

cious example, deserve the most public animadversion.

2 Hawk. P. C. c. 26. And when an information is filed,

either thus, or by the attorney general ex officio, it must be

tried by a petit jury of the county where the offence arises;

after which, if the defendant be found guilty, the court must
be resorted to for his punishment. Sec post, If. III.

This mode of prosecution, by information (or suggestion)

filed on record by the king's attorney general, or by his coroner,

or master of the Crown Office in the Court of King's Bench,

seems to be as ancient as the common law itself. 1 Show. 118.

For as the king was bound to prosecute, or at least to lend the

sanction of his name to a prosecutor, whenever a grand jury

informed him upon their oaths, that there was a sufficient

ground for instituting a criminal suit; so, when these his im-

mediate officers were otherwise sufh'cu ntly assured that a man
had committed a gross misdemeanor, either personally against

the king or his government, or against the public peace and

good order, they were at liberty, without waiting for any

further intelligence, to convey that information to the Court of

King's Bench by a suggestion on record, and to carry on the

prosecution in his Majesty's name1
. But these informations (of

every kind
J

are confined by the constitutional law to mere

misdemeanors only : for wherever any capital offence is charged*

the same law requires that the accusation be warranted by the

oath of twelve men, before the party shall be put to answer it.

And as to those offences in which informations were allowed



as well as indictments, so long as they were confined to this

high and respectable jurisdiction, were carried on in a legal

and regular course in his Majesty's Court of King's Bench, the

subject had no reason to complain. The same notice was given,

the same process was issued, the same pleas were aliowed, the

same trial by jury was had* the same judgment was given by

the same judges, as if the prosecution had originally been by

indictment. But when the 3 H. 7- cl. had extended the

jurisdiction of the court of Star Chamber, the members of which

were the sole judges of the law, the fact, and the penalty, and

when the 11 H. 7- c. 3. had permitted informations to be

brought by any informer upon any penal statute, not extending

to life or member, at the assizes, or before the justices of the

peace, who were to hear and determine the same according to

their own discretion ; then it was, that the legal and orderly

jurisdiction of the Court of King's Bench fell into disuse and
oblivion ; and Empson and Dudley, the wicked instruments of

King Henry VII., by hunting out obsolete penalties, and this

tyrannical mode of prosecution, with other oppressive devices,

continually harassed the subject, and shamefully enriched the

crown- I And. 157- The latter of these acts was soon indeed

repealed by the 1 //. 8. c. 6 ; but the court of Star Chamber
continued in high vigour, and daily increasing its authority,

till finally abolished by the lC Car. 1. c. 10.

Upon this dissolution, the old common law authority of the

Court of King's Bench, as the cmios morum of the nation,

being found necessary to reside somewhere for the peace and
good government of the kingdom, was again revived in prac-

tice. 5 Mod. 464 : Sttjl Rep. 217- 245 : Slgl Prac. Reg. tit.

Information, p. 187- (edit. 1657): 2 Sid. 71 : 1 Sid. 152.

And it is observable that, in the same act of parliament which
abolished the court of Star Chamber, a conviction by informa-

tion is expressly reckoned up, as one of the legal modes of

conviction of such persons as should offend a third time

against the provisions of that statute, lC Car. 1. c. 10. § 6.

Sir Matthew Hale, who presided in this court soon after the

time of such revival, is said to have been no friend to this

mode of prosecution; most probably because the power of

filing informations without any control then resided in the

breast of the master; and, being filed in the name of the king,

they subjected the prosecutor to no costs, though on trial they

proved to be groundless. 5 Mod. 460 : 1 Saund. 301 : 1 Sid.

174. This oppressive use of them, in the times preceding the

revolution, occasioned a struggle, soon after the accession of

King William, to procure a declaration of their illegality by

the judgment of the Court of King's Bench; but Sir John
Holt, who then presided there, and all the judges, were clearly

of opinion that this proceeding was grounded on the common
law, and could not then be impeached. 5 Mod* 459: Comb*
HI : 7 Mod. S6l : 1 Show. 106. In a few years afterwards

a more temperate remedy was applied in parliament, by the

4 and 5 IV. Sp M. c. 18. which enacts, that the clerk of the

crown shall not file any information without express direction

from the Court of King's Bench ; and that every prosecutor

permitted to promote such information, shall ^ive security by
a recognizance of twenty pounds (which now seems to be too

small a sum to prosecute the same with effect) ; and to pay
costs to the defendant, in case he be acquitted thereon, unless

the judge who tries the information shall certify there was a

reasonable cause for filing it ; and at all events to pay costs,

unless the information shall be tried within a year after issue

joined. But there is a proviso in this act, that it shall not

extend to any other informations than those which are exhi-

bited by the master of the Crown Office ; and, consequently,

informations at the king s own suit, filed by his attorney gene-

ral, are no way restrained thereby. See post, IV,

There is one species of informations, still further regulated

by stat. 2 Anne, c. 20. viz. those in the nature of a writ of quo

warranto, which are a remedy given to the crown against such

as may have usurped or intruded into any office or franchise.

The modern information tends to the same purpose as the
ancient writ, being generally made use of to try the civil rights
to such franchises ; though it is commenced in the same man-
ner as other informations are, by leave of the court, or at the
will of die attorney general ; being properly a criminal prose-
cution, in order to fine the defendant for his usurpation, as
well as to oust him from his office ; yet usually considered at
present as merely a civil proceeding. See this Diet. tit. Quo
Warranto, and ^Comm. 30fi. 312: and post, IV.
An information on behalf of the crown filed in the exche-

quer by the king's attorney general, is a method of suit for

recovering money or other chattels, or for obtaining satisfaction

in damages for any personal wrong committed in the lands or
other possessions of the crown. Moor, 375. It differs from
an information filed in the Court of King's Bench, in that this

is instituted to redress a private wrong, by which the property
of the crown is affected; that is calculated to punish some
public wrong or heinous misdemeanor in the defendant. It is

grounded on no writ under seal, but merely on the intimation
of the king's officer the attorney genera), who "gives the
court to understand and be informed of" the matter in ques-

tion ; upon which the party is put to answer, and trial is had,

as in suits between subject and subject. The most usual in-

formations are those of intrusion and debt. Intrusion for any
trespass committed on the lands of the crown, as by entering

thereon without title
; holding over after a lease is determined

;

taking the profits ; cutting down timber ; or the like. Cro.

Jac. 212: 1 Leon. 48: SaviL 4{). See lit. Intrusion. Debt
upon any contract for moneys due to the king, or for any for-

feiture due to the crown upon the breach of a penal statute.

This latter is most commonly used to recover forfeitures occa-

sioned by transgressing those laws which are enacted for the
establishment and support of the revenue ;

others, which regard
mere matters of police and public convenience, being usually

left to be enforced by common informers, in qui tarn informa-
tions or actions. But after the attorney general has informed
upon the breach of a penal law, no other information can be
received. Hardr. 201.

There is also an information in rem, when any goods are

supposed to become the property of the crown, and no man
appears to claim them, or to dispute the title of the king

;

as anciently in the case of treasure-trove, wrecks, waifs, and
estrays seized by the king's officer for his use. Upon such
seizure an information was usually hied in the king's exche-
quer, and thereupon a proclamation was made for the owner
(if any) to come in and claim the effects ; and at the same
time there issued a commission of appraisement to value the
goods in the officer's hands after the return of which, and a
second proclamation had, if no claimant appeared, the goods
were supposed derelict, and condemned to the use of the
crown. And when, in later times, forfeitures of the goods
themselves, as well as personal penalties on the parties, were
inflicted by the act of parliament for transgressions against the

laws of the customs and excise, the same process was adopted
in order to secure such forfeited goods for the public use,

though the offender himself had escaped the reach of justice.

3 Comm. 261, 262.

Informations qui tarn will not lie on any statute which pro-

hibits a thing, as being an immediate offence against the pub-
lic good in general, under a certain penalty, unless the whole
or part of such penalty be expressly given to him who will sue

for it, because otherwise it goes to the king, and nothing can
be demanded by the party. 2 Hawk. P> C. c. 26,

When a statute creates a penalty, and gives one moiety to

the use of the king and the other to the informer, the king
may sue for the whole by information filed in B. R, by the

attorney general, unless a common informer have commenced
a qui tarn suit for the penalty. 7 T. R. 536.

It has been said, that the king shall put no one to answer
for a wrong done principally to another, without indictment or

4x2
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presentment ; but this docs not seem a principle adhered to
;

and of common right, informations, or actions in the nature

thereof, may be brought for offences against statu tcs, whether
mentioned or not in such statutes, where other methods of

proceeding are not particularly appointed. 2 Hawk. P* C.

c. t 26. § 1, 2. And wherever a matter concerns the public

government, and no particular person is entitled to an action,

there an information will lie. 1 Salk, 374.

II. It is every day's practice, agreeable to numberless prece-

dents^ either in the name of the king s attorney general, or

master of the Crown Office, to exhibit informations for bat-

teries, cheats, seducing a young man or woman from their

parents, in order to marry them against their consent, or for

any other wicked purpose, spiriting away a child to the plan-

tations, rescuing persons from legal arrests, perjuries, and
subornations thereof, forgeries, conspiracies (whether to

accuse an innocent person, or to impoverish a certain set of

lawful traders, &c, or to procure a verdict to be unlawfully

given
j
by causing persons bribed for that purpose to be sworn

on a tales) ; and other such like crimes, done principally to a

private person ; as also for offences done principally to the

king ; as for libels^ seditious words, riots, false news, extor-

tions, nuisances (as in not repairing highways, or obstruct*

ing them, or stopping a common river, &c)
;
contempt, as in

departing from the parliament without the king's licence, dis-

obeying his writs, uttering money without his authority, escap-

ing from legal imprisonment on a prosecution for contempt, neg-

lecting to keep watch and ward, abusing the king's commis-

sion to the oppression of the subject, making a return to a

mandamus of matters known to be false ; and in general any
other offences against the public good, or against the first and
obvious principles of justice and common honesty. 2 Hawk.
P. C. c 26. § 1. and the several authorities there cited; and
see Finch, L. 240 : Show. 1 09-

The court granted an information against a person refusing

to take on him the office of sheriff ; because the vacancy of the

office occasioned a stop of public justice, and the year in which
he was to exercise his office would expire, or nearly so, before

an indictment could be brought to trial. 2 T. R. 371.

The court will grant an information for reproaching the

office of magistracy, or defaming the character of magistrates.

Carth, 14, 15 : 1 Wits. 22. See 12 Mod. 514.

For libels reflecting on the conduct of members of parlia-

ment in the execution of their duties ; 1 Doug. 387 ; or of

persons high in office under government in the execution of

their several duties of a public body ; 5 B. $f A. 595 ; and the

like. See 7 Mod. 400 : 1 W. Bl. 294. They will grant an

information also for libels on private individuals, if attended

with circumstances of aggravation, 2 Bur. : 1 Dong. 2S3 :

Id* 387. And according to modern practice, for any descrip-

tion of libel. See Law Magazine, vol. 9- 368.

The court will grant a criminal information against a ma-
gistrate for any illegal act committed by him from corrupt or

vindictive motives : as

—

For not examining evidence upon oath under a reference

and a rule of court. 1 W'ds* 7* Or for demanding a shilling

by a justice to discharge his warrant, and committing the

party for not paying it. 1 JVUs, 7* For convicting a person

unheard, and sending him to the house of correction. Hard.

124: 8 Mod, 45. For voluntary absenting by a justice, from

sessions. Stra. 2L For refusing to put a statute in execution,

Stra. 413, For making order of removal, and not summoning
the party. Andr, 238. 273. For endeavouring to procure

the appointment of certain persons to be overseers of the poor

for the private advantage of the party so endeavouring. R. v.

Joliffe, 32 G. 3. cited 1 East, ]54.

A criminal information having been granted against a

magistrate defendant, he, before the trial at the assizes, distri-

buted hand- bills in the assize town, vindicating his own con-

duct, and reflecting on the prosecutor's. This matter being
disclosed to the judge by affidavit, was held sufficient to put
oflf the trial; and that affidavit being returned to the Court of

K. B., that court granted a further information against the

defendant for such criminal conduct ; considering the affida-

vit taken at Nisi Frius as taken under the authority of the

court. 4 ST. R. 285.

Also an information will be granted against ministerial

officers for acts of oppression, or other illegal acts in the execu-

tion of their duties, committed from corrupt, vindictive, or

other improper motives ; but not where they act from ignorance

or mistake merely. 1 Chilly R, 702, Thus informations

have been granted against overseers for forcing a pauper to

marry another pauper pregnant with a bastard. 4 Burr. 2106,

And see 2 Cald. 246. But the court has now resolved to

refuse an information in such cases, and leave the applicant to

his remedy by indictment. Cald. 247. (a) : 2 Nolan, 262.

An information will also be granted for taking away a young
woman from her guardian, although Chancery had committed

the offender for a contempt Sira. 1107: Andr. 310. Or
from her putative father. Stra. 1 162 For seducing a man to

marry a pauper, who is an idiot, in order to exonerate the

parish, 1 JVUs, 41, For seducing a woman habituated to

drinking, to make her will. 2 Burr. 1099- For bribing

persons to vote at corporation elections. Ld. Raijm. 1377-

For publishing an obscene book. 67m. 788. For bias*

phemy. Stra, 834, For unduly discharging a debtor by

judges of an inferior court. Hard. 135. For refusing, by

the captain, to let the coroner come on board a man of war

lying within the body of the county, Andr, 231 : Stra, 1097-

For keeping great quantities of gunpowder, Stra. II 67.

For impressing a captain as a common seaman maliciously.

1 Black. 1 Q. For illegally impressing and confining a recruit.

Sec Stra* 404. For speaking treasonable words, although the

offender has been previously punished ; viz, in an academical

way, by the vice chancellor, 1 Black, 37- For contriving

the escape of French prisoners. 1 Black. 286. For giving a

ludicrous account of a marriage between an actress and a mar-

ried man. ] Black. 294, For contriving pretended conver-

sations with a ghost, with intention to accuse another of having

murdered the body of the disturbed spirit. 1 Black. 392. 401.

For procuring a female apprentice to be assigned, though with

her own consent, to another, for the purposes of prostitution,

1 Black. 439.

Information was granted against an attorney for examining

persons on oath upon an arbitration, without putting the same

in writing. Against one for practising as an attorney, while

he was under sheriff. 1 JVUs. 93. Against a gaoler, for suffer-

ing one taken upon an excom, capiend. to go at large, 12 Mod.

434. Against certain persons for that they as enemies, &c.

to the. government, hired a boat during a war with France, in

order to go thither, intending to aid and assist the king's

enemies, though they did not actually go thither, but only

intended it. Skin. 637: Pasch, 8 IV. 3. B, R. the King

w Cooper and aV. Against one for building of locks in the

river Thames to the obstruction of navigation. 12 Mod.

615.

An information was exhibited by the attorney general for

conspiring to destroy the king's revenue of the excise ; that

the defendants and others ignoV, $c. illicit**, factiose, ct sedu

tioscy consultaverunt el conspiraverunt ad destruens el depau-

perand' fennarios excise? prwdict', §c and many other facts

were laid in the information tending to destroying the excise-

men, depauperating them, destroying the kings revenue of

excise, pulling down the excise house, raising a tumult

amongst the poor people, &c. But the jury that were to try

the issue were unwilling to find this matter, though expressly

proved, fearing it might be construed no less than treason 2

and so would only find that such and such of the defendants

iliwiic,factiose} et seditiosi se assemblaverunt, et illicitejactiose,
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et seditiose consultaverunl et conspiraverunt ad depauperand*

fermarios Dotn Regis excises prmdict\ prout prcedkf attomaC

'gen Dom, Regis, eye. Et quoad totam altam. matcriarn in in-

jormatione contentam, find them not guilty , and find J, S. not

guilty of the whole. It was moved in arrest of judgment,

that here is no offence found. The court unanimously con-

curred, that judgment ought to be given for the king, though

as to the offence found there was some variety of opinion ;

Twisden held, that vi d armis was not necessary, and that

they were found guilty of an unlawful assembly, and in that

the Lord Chief Justice Hyde concurred; as also that the in-

tention of defrauding and depriving the king of his said rent

is implicitly found within the modo el forma prout, eye. for so

shall the machinanics be applied. Twisden and Keeling con-

curred, that for a conspiracy alone, without any prosecution,

information lay ; and they all agreed that the king's revenue

being concerned, did highly aggravate the offence. 26 Ass. 44.

was cited to prove, that whatever concerns the king's revenue

is public; and for this reason (2 H. 4. 7- pi- 26',) it is deter-

mined that a monk by being farmer is made capable to sue.

The Lord Chief Justice cited old Magna Charta, where there

is an article to inquire of such as seek to diminish the king's

revenue of wards and marriages, which shows it is a public

treasure. Judgment was therefore given for the king. 1 Lev*

125: 1 Sid. 174 : 1 Keb. 6*50, 665. G75, 682.

A coroner having sworn the jury to inquire of the death

of one supposed a fdo de se, and finding the evidence very

strong, took off some of the inquest ; and though it was said,

that this coroner was a weak silly man, yet Holt said there

was no reason why an information should not be against him,

13 Mod. ±93.

Information for a scandalous narrative licensed by the de-

fendant, speaker of the House of Commons, being Danger-
field's narrative reflecting on a nobleman (the Earl of Peter-

borough) ; the defendant pleaded, that he did it by order of

the House of Commons, and demanded judgment if this court

will take conusance of it. The attorney general demurred,

and afterwards the defendant pleaded the common plea, quod
non volt contendere cum Domino Rege, and was fined 10,000/.

Comb. 18.

Leave was given to file an information against the defendant,

by whom the plaintiff's wife was inveigled away, and who
procured merchants and tradesmen to sell goods to her, in order

to saddle the husband with the debt, he agreeing with the

sellers to deliver the goods back again, 12 A/W. 454, For
words spoken of a deceased king, which advance pernicious

doctrines and evil tenets, and have an influence on the present

government, &c. an information lies, on which the offender

may be fined, and also corporally punished. L2 Lord Raipn.

879- If the marshal of B. R. misdemeans himself in his

office, he who is prejudiced by it may prefer an information

against him in that court, where he shall be fined and ordered
to make satisfaction, HU. 23 Car. B. R. If a person exhibits

his information only for vexation, the defendant may bring

information against the informer, upon the Stat. 18 Eliz. c. 5 :

% Bulst. 18.

A criminal information will not be granted against magis-
trates acting improperly in their public capacity, when they

appear to have acted from ignorance or mistake. Stra. 1181 ;

I\ur. 785. 1162 : Black. 432 : Douglas, 589 : 3 B. $ A. 432.
Nor will they grant it against justices in sessions, except in

flagrant cases' 1 W. BL ±32.

The court will not grant an information against a private

person for reading a pretended proclamation. Black. 2. Nor
against a husband for endeavouring to retake his wife contrary
to articles of separation. Black. 18. Nor against persons who
assemble with a lawful design, notwithstanding some unlaw ful

and irregular acts ensue. Black. 48. Nor against ministers
for converting brief money. Sir. 1130: Black. 443. Nor for

a perjured intrusion to a living, upon an affidavit that it was
simoniacah Stra. 70 ; Barnard, K. B. 11. Nor for a libeb if it

appears to be true. Sir. 498 : Doug. 284. 38/. Nor for

offences committed upon the high seas. Sir 918 : 2 Keble, 1 (J0,
Nor against a dissenter for refusing the office of sheriff. Sir.

1193: 1 ll ils. 18. Nor against an offender, although the penalty

for the offence is vesh d in the crown. Sir. 1234. Nor for words

spoken of a justice in his public character. Sir. 1157- Nor for

attempting subornation of perjury. Ilardw. 24. Nor for

sending a challenge, if the informant had previously imparted

a challenge. Bur. 31 6. 402. Nor on a general charge of ex-

tortion. Sir. 999* Nor for striking a magistrate in the exe-

cution of his office, if the magistrate strike first. Hard. 240.

Nor for an offence against a private statute. Bur. 385. Nor
if a civil suit is depending upon the same subject, Ilardw.

241. Nor for returning to a writ of certiorari, a conviction,

in a more formal shape than first drawn up, if warranted by
the facts, R. v. Barker, 1 East's Rep* 186. And in general

the discretion of the court in granting informations is guided

by the merits of the person applying ; by the time of the

application; by the nature of the case; and by the conse-

quences which may possibly result from the granting it.

Per Lord Mansfield, Black. 542* Vide, also, Com. Dig. tit.

Information.

Although in the King v. Peach, 1 Burr. 548. the court re-

fused to grant an information in favour of one cheat against

another cheat, yet a rule for a criminal information for bribery

in the election of an alderman of Norwich (who is cx officio a

magistrate), was granted on the sole testimony of a pat flaps

criminis* The court drew a distinction between private frauds

and offences against public policy. 2 B. cy Adol 68.

Ill, It seems to be an established practicej not to admit the

filing of an information (except those exhibited in the name of

his Majesty's attorney general), without first making a rule

on the persons complained of, to show cause to the contrary

;

which rule is never granted but upon motion made in open

court] and grounded upon affidavit of some misdemeanor, which,

if true, doth either for its enormity or dangerous tendency, or

other such like circumstances, seem proper for the most public

prosecution ; and if the person, on whom such rule is made,

having beeu personally served with it, do not, at the day given

him for that purpose, give the court good satisfaction by affidavit*

that there is no reasonable cause for the prosecution, the court

generally grants the information ; and sometimes, upon special

circumstances, will grant it against those who cannot be per-

sonally served with such rule ; as if they purposely absent

themselves, &c. 2 Hawk. P. C. c. 26.

Where only circumstances of strong suspicion are stated in

affidavits on which a rule for a criminal information is moved,

it is not sufficient, unless the deponents also add their belief

that the party against whom the application is made acted

from corrupt motives. 3 B. A. 582.

The application must be made within a reasonable time, or

a satisfactory reason given for the delay. The only exception

is in the case of bribery at parliamentary elections, a criminal

information for which cannot be moved for until after the two
years have elapsed, within which an action may be brought for

the penalties. See 1 W. BL 541.

Where the application is against a magistrate for any tiling

done by him in the execution of his office, if the offence were

committed in vacation, the motion must be made in the next

term, if an issuable term, or otherwise in the second term.

1 East, 270: 5 B. $ A. 6 12,

The Court of K. B. will grant a rule nisi, at the end of a

term, for a criminal information against a magistrate for mal-

practices, during the term, but not for anv misconduct before

the term in which the motion might have been made. Rex v.

Smith, 7 T. J?. 80.

The affidavit on which the application is founded must con-

tain the material facts of the case ; for if any fact of importance

be suppressed or misrepresented, the court will discharge the

rule, and in all probability with costs.
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Also, as the court is in a manner substituted for a grand jury,

the facts so disclosed in any affidavit should be sufficient to

satisfy such grand j ury, were an indictment preferred for the

offence. 6 T* R. 294 : 3 B. § A. 5S3.
It is likewise a rule, if the subject of the application he a

libel on an individual, charging him with some particular

offence, that the affidavit must deny the charge, 1 Doug. 283,
284. 387-

It will not grant an information against a magistrate for

having improperly convicted a person, unless the party com-
plaining make an exculpatorv affidavit denving the charge.

3 T. R. 383.

But if the charge be general, or against a public: body of

men ; 5 B. £p A. 5Q5 ; or if it relate to any thing said by the

prosecutor as a member of parliament ; 1 Doug, 387 > the court

will not require a denial upon oath of the charge.

If a defendant show good cause to the contrary, as that he
has been indicted for the same cause, and acquitted, or that

the intent is to try a civil right, which has not yet been deter-

mined., or that the complaint is trifling, or vexatious, &c. ; or,

where the motion is for an information in the nature of a quo

warranto, if he can show that his right hath been already de-

termined on a mandamus, or that it hath been acquiesced in

many years, or that it depends upon the right of his voters

which hath not been tried, or that it doth not concern the

public, but is wholly of a private nature, the court will not

grant the information without some particular circumstances,

the judgment whereof lies in discretion, 2 Hawk. P. C. c»

m
A party applying for an information must waive his right

of action. But if the court, on hearing the whole matter, are

of opinion it is a proper subject for an action, they will give

the party leave to bring it. 2 T. R- 198.

The compounding of informations upon penal statutes is an

offence, in criminal cases, equivalent to maintenance of bar-

retry in civil cases and is, besides, an additional misdemeanor

against public justice, by contributing to make the law odious

to the people. At once, therefore, to discourage malicious in-

formers, and to provide that offences, when once discovered,

shall be prosecuted, it is enacted by stat. 18 Eliz. cap, 5, that

if any person informing under pretence of any penal law,

mate any composition without leave of the court, or take any
money or promise from the defendant to excuse him (which

demonstrares his intent in commencing the prosecution to be

merely to serve his own ends, and not the public good j, he

shall forfeit 10/., shall stand two hours on the pillory, and

shall be for ever disabled to sue on any popular or penal sta-

tute. 4 Comm. 136.

IV. An information is, in many respects, the same as what,

for a common person, is called a declaration. It ought to

be certain, that the party may perfectly know what he is to

answer to, and the court what they are to give judgment on.

Phwd. 329.

Regularly, the same certainty that is required in an indict-

ment is required in an information ; but it has been held

not to be necessary to repeat the wrords, " gives the court here

to understand, and be informed/' in the beginning of every

distinct clause, if the want of them may be supplied by a natu-

ral and easy construction. See tit. Indictment* 1 Salic, 375 :

Raum, 34 : 2 Hawk, P. C. c, 26.

In an information against Roberts the ferryman over the

river Mersey, which parts Anglesey from Caernarvonshire in

Wales, it was moved in arrest of judgment, that the informa-

tion was too general and uncertain, because it did not allege

that any particular person, or any certain number of cattle,

were ferried over within the time laid in the information
;

neither did it mention any particular person from whom the

extorted rates were taken, which it ought to do, that the single

offence might certainly appear to the court ; after great deli-

beration, the whole court was of that opinion ; and per Holt,
\

Chief Justice, in every' such information a single offence ought
to be laid and ascertained, because every extortion from every
particular person is a separate and distinct offence ; therefore
they ought not to be accumulated under a general charge, as
in this case, because each offence requires a separate and distinct

punishment, according to the quantity of the offence ; and it

is not possible for the court to proportion the fine or other
punishment, unless it is singly and certainly laid. Carth. 226.
An information upon a penal statute must be sued in one of

the superior courts, and cannot be brought in any inferior

court, because the king's attorney cannot be there to acknow-
ledge or deny, as he can in a superior court. Cro, Jac, .538.

All informations on penal statutes, brought by an informer,

where a sum certain is given to the prosecutor, must be brought
in the proper county where the offence was committed ; and
within a year after the same ; but a party grieved, who is not

a common informer, is not obliged to bring his information in

the proper countv, but may inform in what countv he pleases.

31 Eliz. c. 5: Cro. Eliz. 6'45.

Where an information is given by statute, to be prosecuted
at the assizes, &c. the informer, on filing his information, must
make oath before a judge, that the offence laid in the informa-

tion was not committed in any other county than that men-
tioned in the information ; and thai lie believes the offence

was committed within a year next before the filing of the in-

formation. 21 Jac. I. c, 4. And when an information k
ordered to be filed, upon an affidavit made, the court will not
suffer the prosecutor to put any more or other matter into the

information than what only is in his affidavit. Mich. 9 IV. 3.

B. R.
It has been resolved, that the 21 Jac, 1. c. 4. restrains the

jurisdiction of B, R. in actions of debt by common informers,

and that they cannot bring debt upon the statute in that court

unless the cause of action arise in the county where the

King's Bench sits ; but must in other cases pri»mite by in-

formation before justices of assizes, &c. as the statute directs.

1 Salk. 373. Sed qu. as to this doctrine, as the jurisdiction of

the King's Bench extends over the greatest part of the

kingdom in all cases where an action may be brought?

J. JH.

Offences created since the 21 Jac. 1. cap, 4. are not within

that statute, to be prosecuted in the county where the fact was
done ; so that informations on subsequent penal statutes are

not restrained thereby. 1 Salk, 373.
The 18 Eliz. c. 5. and 21 Jac. U c. 4. do not extend to

informations of officers, nor on the statutes of maintenance,

champerty, concerning concealments of customs, &c, nor to

parties grieved, and those to whom any forfeiture is given in

certain. 1 Salk. 373.

If an informer dies, the attorney general may proceed in the

information for the king ; nonsuit of an informer, is no bar

against the king ; and if the kings attorney enter a nolle prose-

qui, it is not any bar quoad the informer. Cro. El. 583: I Leon.

lip. If two informations are had on the same day, they

mutually abate one another ; because there is no priority to

attach the right of the suit in one informer, more than in the

other. Hob. 138.

If an information contain several offences against a statute,

and be well laid as to some of them, but defective as to the

rest, the informer may have judgment for such as are well

laid. Hob. 266.

When the information is filed, process issues to compel the

appearance of the defendant, if an appearance be not already

entered for him ; he then either pleads to it, or applies to

quash it, and on issue joined, the proceedings are brought to

trial 3 Chitttfs Burn, "36*8.

An information for penalties under the game laws is not an

information within the meaning of the 48 G. 3. c* 58. whereby

if the defendant neglect to appear and plead, the prosecutor may
enter an appearance, and plea of not guiltv against the defend-

ant. 3 B. $ C, 586.



After a plea pleaded to an information for any crime, the

defendant, by favour of the court, may appear by attorney;

also the court may dispense with the personal appearance before

pica pleaded, except in such cases where a personal appearance

is required by some statute ; and it is the same of indictments

for crimes under the degrees of capital. Hob. 273*
If a defendant plead nil debet to an information qui tarn,

&c. it is safest to say he owes nothing to the informer, nor

the king, which is answer to the whole. On breach of

a statute alleged from a matter in pais, the defendant may
plead that he owes nothing, or not guilty, &e. And if there

be more than one defendant, they ought to plead severally,

and not jointly, not guilty ; but if it be alleged from a matter
of record, the record not being triable by the country, but
by itself, such plea is not good. 2 Hawk. P. C* c. 26. § 66*

<£c. : Bro. Issues, 23.

A replication to an information on a special plea in the
courts at Westminster, is to be made by the attorney general,

and before justices of assise, by the clerk of the assise : though
the replication to a general issue in an information qui torn in

the courts at Westminster, may be made in the name of the
attorney general only ; and in actions qui tarn, most of the pre-
cedents are, that the replication is to be made by the plaintiff.

A demurrer may be to an information qui tarn, without the
attorney general, 2 Hawk. P. C. c. 26. § 72.
By stat. 60 G* 3* c* 4. defendants are to plead to informa-

tions in the superior courts for misdemeanors within four days
after their appearance, and are not to be allowed any impar-
lance. By the same act, in all prosecutions for misdemeanors,
by the attorney (or solicitor) general, the court if applied to

shall order a copy of the information (or indictment) to be
delivered to the defendant free of expense- If the prosecution
is not brought to trial within a year, after plea of not guilty,

the court may, on application of the defendant, and twelve
days' notice to the attorney general, make an order to autho-
rise the defendant to bring on his trial, which he may do unless
a nolle prosequi be entered. The act docs not extend to infor-

mations of quo warranto, or for repairing highways or bridges.

Evidence to a defendant's character is not admissible on the
trial of an information in the exchequer. 2 B. P. 532. n.

Fines assessed in court by judgment on an information,
Cannot afterwards be qualified or mitigated, Cro. Car.
251.

Of quashing Informations.—The court will not quash an
information ex officio at the instance of the prosecutor; because
the attorney general may, if he will, enter a nolle prosequi.

1 Doug. 23$, 240. And they will seldom quash it on the mo-
tion of the defendant, but generally put him to demurrer.
2 LilL 5Q : 1 Salk. 372. Also, they will rarely quash an in-

formation filed by the master of the Crown Office ; and will

only do so under particular circumstances. 2 Str. 107 3 :

1 Burr. 885* If quashed on the motion of the plaintiff, it

must be on payment of costs, at least to the extent of the recog-
nisance. Arch. Or. Plead. 77-

Of amending Informations.—An amendment of an informa-
tion will be allowed after demurrer. 4 T* 22. 457-
As to the amendment of informations under the 7 G. 4.

c. b4. § 19. in cases of pleas in abatement, see tit* Indictment.

And as to amending in cases of variance, see tit* Amend'
ment

For the cases in which defects in informations are cured by
verdict, see tits. Indictment, VI., Judgment, IV.
As to Costs.— If the defendant be acquitted on an ex officio

information, or a nolle prosequi be entered, he has ail his own
expenses to pay, as it is beneath the dignity of thu crown to

receive or to pay them. Hutlock on Costs, 557.
An informer upon a popular statute shall never have costs,

if not given by the statute ; but the party grieved in action on
the statute shall, where a certain penalty is given. 2 Hawk.
P. C* c. 26.

In an action qui tarn on the 5 Eliz. c. 4. the jilaintifF shall

pay costs, Ld. Raipn. 1333. But it s^ms unsettled whether
an informer shall be obliged to give security for the payment
of costs on account of his poverty. Cotvp. 24, It has been
refused, for the statute having given him a power to sue, it is

a debt due to him ; Bull, N. P. 197 ; but an informer who is

gone abroad must give security ; Str. 6[)7 ; and it seems that a
foreign informer must do the same. Str* 1206: vide 1 Wits.

166. Also, if a prosecution is brought in a feigned name, the
court will oblige the real prosecutor to give security. Shinier v.

Roberts, Easier 12 G. 2. C. B, The defendant, on motion,
may pav the costs and penalty into court. Rex v. Walker,
ZWtt, 31 G. 2. B. X. P. Fide Cowper, 36*7.

If a prosecutor does not go on to trial, he shall pay costs.

Hardw. 159. But if he gives notice of trial, and neither goes
to trial, or countermands in time, unless the defendant draws
him in to give notice, the defendant shall pay costs. 3 Bur.
1304. So where a qui tarn informer, in debt on the 21 H* 8.

c. 13. is nonsuited, the defendant is entitled to costs. Cowp*
366, where 3 Bur. 1723. is denied to be law. But the court
will not stay proceedings in a qui tarn action, till costs in a non
pros, in a former action, by a different plaintiff against the same
defendant, be paid. Cowp. 322* If prosecutor qui tarn, for

killing game, &c. does not reply, defendant shall have costs,

for the 18 FJiz. c. 5* extends to informers on all penal statutes.

1 Mis. 177-

In the construction of stat. 4 and 5 JV. ey Mi c. IS* (see

ante, I.) it hath been holden*

1; That if process be issued on such information before

such recognizance is given as the statute directs, the same
may be set aside and discharged on motion. 2 Hawk. P. C.
c. 26.

2. That this statute extends to all informations! except those

exhibited in the name of his Majesty's attorney general ; so

that an information in nature of a quo warranto, though a

proper remedy to try a right, in respect of which it may not in

strictness come within the words trespasses^ &c. ; yet being also

intended to punish a misdemeanor, and also as the proceedings

therein may be as vexatious as in any other, the same is within
the purview of the statute, which, being a remedial law, shall

receive as large a construction as the words will bear, Carth.

503 : 1 Salk. 376. 8. C*

3. That no costs can be had on this statute on an acquittal

by a trial at bar ; not only because the clause that gives costs,

unless the judge certify a reasonable cause, seems only to have
a view to trials at nisi prius, but also because a cause, which is

of such consequence as to be thought proper for a trial at bar,

cannot well be thought within the purview of the statute

which was chiefly designed against trifling and vexatious pro*

secutions. 2 Hawk* P. C. c. 26.

4. That if there be several defendants, and some of them
acquitted, and others convicted, none of them can have costs.

1 Salk. 1 94,

5. That wherever a defendant's case is such as authorizes

the court to award him costs, he has a right to them ex debito

justiciar ; for it seems a general rule, that where judges are

empowered by statute to do a matter of justice, they ought
to do it of course. 2 Chan. Chas. J 9 1 : 2 Hawk. P. C.

c* 26*

6. That the defendant on his acquittal is not entitled to any
costs beyond the extent of the recognizance required by the sta-

tute. 2 T* R. 145, See also Ibid* 190.

Information, in the Scotch law, is a written pleading

ordered by the lord ordinary when he takes a cause to report

to the junior house. See tit. Session, Court of.

INFORMATUS NON SUM, or, more properly, non
su?n informatus. A formal answer made of course by an
attorney who is authorized by bis client to let judgment pass

in that form against him. It is commonly used in warrants

of attorney, given for the express purpose of confessing

judgment.
INFORMER, informaior^} The person who informs
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against, or prosecutes in any of the king's courts, those who
offend against any law, or penal statute- No man may be an

informer who is disabled by any misdemeanor. Stat. 31 Eliz.

c. 5. See tits. Information, Penal Actions.

INFUGARE. To put to flight. Leg. Canuli, c. 32.

INFULA. Was anciently the garment of a priest, like

that which we now call a cassock ; sometimes it is taken for a

coif.

INGE. This syllable, in the names of places, denotes

meadow or pasture; and in the north, meadows are called the

inges ; from the Saxon ing, i. e. pratinn,

INGENICM. Any instrument used in war, arte et in-

genio confectum ; from whence it is said we derive the word

engine.

INGENUITAS, Liberty given to a servant by manu-
mission. Leg. II. I. c. 89«

INGENUITAS REGNI, ingenn i, liber i et lega les horn in es ;

freeholders, and the commonalty of the kingdom ; sometimes

this title was given to the barons and lords of the king's coun-

cil. Eadmer, Hid. 1. Nov. foi 7<>-

. INGRESS, EGRESS, and REGRESS. Words in leases

of lands, to signify a free entry into, going forth of, and re-

turning from some part of, the lauds let ; as to get in a crop

of corn, &c. after the term expired. They are also used in the

grant of a right of way.

INGRESSU. A writ of entry? whereby a man seeks entry

into lands or tenements; and lies in many cases, having many
different forms: this writ is also called praecipe quod redded,

because these are formal words inserted in all writs of entry.

All writs of entry are abolished after the 31st December, 1834.

See tit. Entry.

INGRESSUS. The relief which the heir at full age

paid to the head lord, for entering upon the fee, or lands fallen

by the death or forfeiture of the tenant, &c. Blount.

INGROSSATOR MAGNI ROTCLI. See Clerk of Ike

Pipe.

IN GROSS. Advowson in gross, villain in gross, &c.

See tits. Advowson, Gross, Villain.

INGROSSER. By stat. 7, 8 G. 4. c. 38. no constable shall

hi required to make presentment of ingrosscrs at any general

gaol deliver}' , great or general quarter sessions. See tit. Fore-

stalter.

INGROSSING OF A FINE. The making of the inden-

tures by the chirographer, for delivery of them to the party

to whom the fine is levied. F. A7
. B. 147- See tit. Fine of

Lands.
INHABITANT. A dweller or householder in anyplace;

as inhabitants in a vill, are the householders in the vill.
j

2 Inst. 702.

The word inhabitants includes tenant in fee-simple, tenant

for life, years, by elegit, &c, tenant at will, and he who has

no interest but only his habitation and dwelling. 6 Rep. 60, a.

He who hath a house in his hands in a town, may be said to

be an inhabitant. Cart It. 119. Inhabitants have not capa-

city to take an inheritance, as in 11 Ed. 4. to have common.

1% Rep. 120. See tit. Poor.

INHERITANCE, kccrcditas.~\ An estate in lands or tene-

ments to a man and his heirs: and the word inheritance is not

only intended where a man hath lands or tenements by descent

of heritage ; but also every fee-simple or fee-tail, which a per-

son hath by purchase, may he said to be an inheritance, be-

cause his heirs may inherit it. Lit. § 9- And1

one may have

inheritance by creation ; as in case of the king's grant of

peerage, bv letters patent, &c.

INHERITANCES; are CORPOREAL or INCORPO-
REAL. Corporeal inheritances relate to houses, lands, &c.

which may be touched or handled ; and incorporeal inheritances

arc rights issuing out of, annexed to, or exercised with, cor-

poreal inheritances; as advowsons, tithes, annuities, offices,

commons, franchises, privileges, services, &c, 1 Ink* 9- 49.

See tit. Hereditaments.

There is also several inheritance, which is where two or
more hold lands severally ; if two men have lands given to

them and the heirs of their two bodies, these have a joint
estate during their lives ; but their heirs have several inherit-

ances. Kitch. 155. Goods and chattels cannot be turned
into an inheritance. Z Inst. 19- 126. See tits. Descent,
Estate.

INHIBITION, inhibiting A writ to forbid a judge from

further proceeding in a cause depending before him, being in

nature of a prohibition. See stats. 9 Ed. 2. c. 1 : 24 H. 8,

c. 12 : F. N. B. 3Q. An inhibition is most commonly issued

out of a higher court christian, to an inferior, upon an appeal.

Inhibitions are likewise on the visitations of archbishops and
bishops, ike. This inhibition is either kominis or juris j it is

ne visitationeyn fades-, vel aliquant jurisdictionem ecclesiaslicam

vet confentioncnt vol'untariam habeas : thus when the arch*

bishop visits, he inhibits the bishop ; and when a bishop visits,

he inhibits the archdeacon ; this is to prevent confusion, and

continues till the last parish is visited. Now after such inhi-

bition by an archbishop, if a lapse happens, the bishop cannot

institute^ because his power is suspended ; but the archbishop

is to do it, &c. 2 Inst. 6"01
: 3 Salfc. 201. See tit. Prohi-

bition.

Inhibition [Scotch ta?b.~] A process to restrain the party

inhibited from disposing of his real estate, in prejudice of a

debt insisted on* See Bell's Scotch Law Dirt.

The term is also used in the Scotch law for a writ, whereby,

on the application of a husband, all persons are prohibited

from giving credit to his wife. It is also applied to a pro-

ceeding by the owner of tithes against a lessee.

IN HOC, or INHOKE, from in, within, and hok$
s a cor-

ner or nook.] Any corner or part of a common field ploughed

up and sowed with oats, Sec, and sometimes fenced in with a

j

dry hedge, in that year wherein the rest of the same field

lies fallow and common. It is called in the north of England

an inlock, and in Oxfordshire a hit chen ; and no such inhoke

i is now made without the joint consent of all the commoners,

I
who in most places have their share by lot in the benefit of

it, except in some manors, where the lord has a special privi-

lege of so doing. KennelVs Paroch. Antiq. 2[)7, &e. and his

Glossary.

INITIALLY TESTIMONII. Before a witness in Scot-

land is allowed to be examined in chief, he is first examined

with regard to his disposition, whether he bear ill will to either

of the parties ; whether he has been prompted what to say, or

has received any bribe. It is in the nature of the voire dire in

the English law. See that tit,

INITIALS. By the 3 and 4 W. 4. c. 42, § 12, in actions

upon bills of exchange or promissory notes, or other written

instruments^ any of the parties to which are designated by the

initial letter or letters, or some contraction of the christian or

first name or names, it shall be sufficient in every affidavit to

hold to bail, and in the process or declaration, to designate such

persons by the same initial letter, &c,

INJUNCTION, injunction An injunction is a writ,

issuing by the order and under the seal of a court of equity,

and is of two kinds. The one is a writ remedial, amongst the

most ordinary objects of which the following may be enume-

rated : to stay proceedings in courts of law, in the spiritual

courts, the courts of admiralty, or in some other court of

equity ; to restrain the indorsement or negotiation of notes

and bills of exchange, the sale of land, the sailing of a ship^

the transfer of stock, or the alienation of a specific chattel ; to

prevent the wasting of assets or other property pending litiga-

tion ; to restrain a trustee from assigning the legal estate, from

setting up a term of years, or assignees from making a divi-

dend ; to prevent tbe removing out of the jurisdiction, marry-

ing, or having any intercourse which the court disapproves of,

with a ward ; to restrain the commission of every species of

wastes to houses, mines, timber, or any other part of the inhe-

ritance; to prevent the infringement of patents, and the vio-
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lation of copyright, either by publication or theatrical repre-

sentation; to suppress the continuance of public or private

nuisances ; and by the various modes of interpleader, restraint

upon multiplicity of suits, or quieting possession before the

hearing, to stop the progress of vexatious litigation.

These, however, are far from being all the instances in

which this species of equitable interposition is obtained, It

would indeed be difficult to enumerate them all ; for in the

endless variety of cases in which a plaintiff is entitled to

equitable relief, if relief consists in restraining the commission,

or the continuance of some act of the defendant, a court of

equity administers it by means of the writ of injunction.

The other species of injunction is called the judicial writ,

and issues subsequent to a decree. It is a direction to yield up,

to quit, or to continue the possession of lands, and is pro-

perly described as being in the nature of an execution. Eden
wi Injunctions^ 1.

An injunction to stay proceedings at law has been fre-

quently stated to be in the nature of a prohibition, but it

differs so essentially from it, that there seems considerable im-

propriety in the comparison. A prohibition is a remedy against

an encroachment of jurisdiction, issues only from a superior

court, is granted on the suggestion that the court to which it

iii directed has not the legal cognizance of the cause ; and is

directed to the judge of the inferior court, as well as to the

parties in the cause. An injunction, on the other hand, where
its object is to restrain proceeding in another court, is directed

only to the parties, neither assumes any superiority over the

court in which they are proceeding, nor denies its jurisdiction,

but is granted on the sole ground that, from certain equitable

circumstances of which the court that issues it has cog-

nizance, it is against conscience for the party to proceed in the

cause. Ibid* 3.

An injunction is usually granted for the purpose of pre-

serving property in dispute pending a suit ; as to restrain the

defendant from proceeding at the common law against the

plaintiff, or from committing waste, or doing any injurious act,

M'ttford's Treatise on Chancery Pleadings.

A court of equity will prevent the assertion of a doubtf ul

right in a manner productive of irreparable injury. There-

fore, where the tenants of a manor, claiming a right of esto-

vers, cut down a great quantity of growing timber of great

value, their title herns doubtful, the court entertained a bill

at the suit of the lord of the manor to restrain this assertion

of it ; and, indeed, the commission of waste of every kind,

as the cutting of timber, pulling down of houses, ploughing

of ancient pasture, working of mines, and the like, is a very

frequent ground for the exercise of the jurisdiction of courts

of equity, by restraining the waste till the rights of the

parties are determined. The courts of equity seem to have

proceeded upon a similar principle in the very common cases

of persons claiming copyright of printed books, and of pa-

tentees of alleged inventions ; in restraining the publication

of the book at the suit of the owner of the copy, and the

use of the supposed invention at the suit of the patentees.

But in both these cases the bill usually seeks an account, in

one, of the books printed, and the other of the profits arisen

from the use of the invention ; and in all the cases alluded

to, it is frequently, if not constantly, made a part of the

prayer of the bill, that the right, if disputed, and capable of

trial in a court of common law, may be there tried and deter-

mined under the direction of the court of equity ; the final

object of the bill being a perpetual injunction to restrain the

infringement of the right claimed by the plaintiff. Mitford's

Treatise.

A bill of interpleader generally prays an injunction to

restrain the proceedings of the claimants in some other court

:

and as this may be used to delay the payment of money by the

plaintiff, if any is due from him, he ought by his bil] to offer

to pay the money into court. Mitjbrds Treatise.

And on payment of the money into court the plaintiff may
VOL. I*

move at once for a special injunction without first obtaining
the common injunction, 1 Sim. R. 15,

Now under the interpleader act, 1 and 2 W. 4. c. 58. a party
may in many cases obtain relief in a court of law. See tit.

Interpleader.

In some instances, the courts of ordinary jurisdiction admit,
at least for a certain time, of repeated attempts to litigate the
same question. To put an end to the oppression occasioned bv
the abuse of this privilege, the courts of equity have assumed
a jurisdiction, Thus actions of ejectment having become
the usual mode of trying titles at the common law, and judg-
ments in those actions not being in any degree conclusive, the
coutts of equity have interfered; and after repeated trials, and
satisfactory determinations of questions, have granted per-
petual injunctions to restrain further litigation; and have thus,
in some degree, imposed that restraint in personal, which is the
policy of the common law in real, actions, Bath (E.) v. Sher*
win : Leighion v. Leiirhton, 2 Era. P, C. 217 : 1 P* Wms. 67 1 :

Miff Vlf. See tit. Ejectment, VII.

Injunctions were in former times frequently granted by the
Court of Chancery to stay proceedings in the Exchequer.
Toth. 113: 3 Ch Rep. 1 : 2 Freevi. l6l : I Fern. 220. And
there are several old cases in which persons conceiving them-
selves privileged as being officers or accountants of the Court
of Exchequer have obtained injunctions to restrain plaintiffs

from proceeding against them in the Court of Chancery,
Cary, 96. 136", §, C. s Cases in Ch. 143 : Nets. 1 9,

This practice, however, was very soon exploded, and the neces-
sary comity between the two courts has long been established.

Thus in Coi/sgarne v. Jones, Amh. 6 13. the cause, after a
decree in the Exchequer, was heard in Chancery, but only he-
cause that decree had not been complete. And in a more
recent case, the Court of Exchequer having refused an injunc-
tion., a bill was filed in Chancery, and an application made for

an injunction. Lord Eldon, after reprobating the proceeding,
observed, that unless some precedent could be produced, the
court would not interfere until the hearing; and that he must
take the decision of the Court of Exchequer to be right, and
accordingly refused the application. 19 Ves. 138.

A court of equity will also interfere by injunction to restrain

a party from proceeding at law to recover penalties contained
in deeds, agreements, &c. 1 Fonb. 153. 5th ed.

The doctrine upon the subject of relief from penalties has been
thus stated by Lord Thurlow : " Where a penalty is inserted

merely to secure the enjoyment of a collateral object, the enjoy-
ment of the object is considered as the principal intent of the
deed, and the penalty only is accession al, and to secure the da-
mage really incurred. 1 Iiro. C. C. 419- But where the parties,

instead of securing the performance of the agreement bv a
penalty, have fixed upon a certain sum by way of liquidated

damages, to be paid in the event of the nonperformance of
the agreement, a court of equity (except in certain cases of
waste) refuses to interfere in restraining the recovery of such
damages.
A common instance of this species of relief is that which

is given against a clause of re-entry for nonpayment of rent*

But where the covenant is of that nature that a court of equity
cannot make a compensation for a breach of it, as for a breach
of a covenant not to assign without licence; 1 Salk. 156:
2 Fern, 594 ; relief will not be given against the penalty.

Injunctions in the nature of a specific performance are

usually of two kinds. 1st. Where granted on the application

of a landlord to restrain a tenant from the violation of some
covenant contained in his lease. 2nd. Where granted on
the application of a tenant holding under an agreement for a
lease to restrain the landlord from proceeding against him in

ejectment. See further, tit. Lease.
YVhen a bill in Chancery is filed in the office of the Six

Clerks, if an injunction be prayed therein, it may be had at

various stages of the cause, according to the circumstances

of the case. If the bill be to stav an execution upon an op-

4 Y
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prcssive judgment, and the defendant does not put in his

answer within the stated time allowed by the rules of the

court, an injunction will issue of course ; and when the an-

swer comes in , the injunction can only be continued upon a

Sufficient ground appearing from the answer itself* But if an

injunction be wanted to stay waste, or other injuries of an

equally urgent nature, then upon the filing of the bill, and a

proper case supported by affidavits., the court will grant an in-

junction immediately, to continue till the defendant has put

in his answer, and till the court shall make some further order

concerning it : and when the answer comes in, whether
it shall then he dissolved, or continued till the hearing

of the cause, is determined by the court upon argument,

drawn from considering the answer and affidavits together.

3 Comm. 443.

The writ of injunction is directed to the party proceeding,

and to all and singular their counsellors, attorney s, and solici-

tors whatsoever ; and concludes, enjoining, "We command that

you, and each of you, desist from all further prosecution what-
ever at common law, for or concerning any matters in the com-
plaint contained, under pain, Sec" See 3 New Ab. 14? : Fin. Ab*

tit. Injunction : Com. Dig. tit. Chancery, D. (S).

If an attorney proceeds at law, after he is served with an
injunction to stay proceedings, on afli davit made thereof, inter-

rogatories are to be exhibited against him, to which he must
answer on oath ; and if it appears that he was duly served

with the injunction, and hath proceeded afterwards contrary

thereto, the Court of Chancery will commit the attorney to

the Fleet for the contempt, 2 Lill. Ah. 6 k But if an in-

junction be granted by the Court of Chancery in a criminal

matter, the Court of B, R. may break it, and protect any that

proceed in contempt of it. Mod. Cas. But a court of

law will take such notice of an injunction, that the defendant

shall have no advantage against the plaintiff for not pro-

ceeding within the time allowed by the rules of the court,

if the delay was occasioned by the defendant's obtaining an

injunction* 2 Burr. (>()().

However, a judge at Nisi Prius will not take a cause out of

its regular course to avoid the effects of an injunction about

to be granted, though the injunction is not upon the merits.

1 Camp. 559.

The common injunction to stay proceedings at law does not

extend to a distress for rent. Hughes v. Ring, 1 JFdc* § IV. 392.

Giving notice of trial is a breach of an injunction to stay trial.

Bird v. Brancker, 2 Sim. dy St it. 1 86". Assistance rendered to

magistrates making restitution after a forcible entry is a breach

of an injunction for quieting possession. 3 Swanst. 626.

Whjre, after notice of motion for breach of an injunction,

the parties privately came to an agreement, which was after-

wards disregarded, the court held they had no jurisdiction to

enforce such an agreement, which was no part of the suit, and

not made a rule of court. 5 Mad. 78.

As to injunctions from committing waste, sec that title ;

and with respect to the infringement of copyrights and patents,

see tit. Literary Property, Monopoly, Patents.

INJURY, injuria.^ A wrong or damage to a man's person

or goods. The law punisheth injuries; and so abhors them,

that, in certain cases, it grants writs of anticipation for their

prevention. But the law will suffer a private injury rather

than a public evil ; and the act of God, or of the law, doth

injury to none. 4 Rep. 124: 10 Rep. 148. Sec Malicious

Injuries, and other appropriate titles.

INLAGARE. To admit or restore to the benefit of the

law. Atmal. JVaverl. sub anno 1074.

INLAGARY ok INLAGATION, inlagatio, from the

Saxon in lagian, i. e. inlagare.~] A restitution of one outlawed,

to the protection of the law and benefit of a subject. Bract,

lib. 3. tract. 2. c. 14: Leg. Canut. par. h c. 2.

INLAGH, inlagatus, vet homo sub lege.^ He who was of

some frank pledge, and not outlawed. It seems to be the con-

trary to utlagk. Bract, tract. 2. lib, 3. c. It.

INLAND. Is said to be terra dominicalis, pars matierii,
dominica, terra interior vet inchtsa ; for that which was let to
tenants was called outland. In an ancient will there are these
words :

" To Wntfee I give the inlands or demeans, and to

Elfey the ullands, or tenancy.'* Testam Britkerico. This word
was in great use among the Saxons, and often occurs in

Domesday-book. See InlantaL

INLAND BILLS. See Bills of Exchange.
INLAND TRADE, A trade wholly managed at home,

in one country. Merc* Diet. It is properly used in contra-

distinction to commerce, and so is the word trade generally

;

though the words trade and commerce are frequently con-

founded, especially with respect to the former being used for

the latter.

INLANTAL, INLANTALE. Demesne or inland, to

which was opposed delantal, land tenanted or outlawed.

Cornell.

INLEACED, from Fr. enlass.~\ Intangled or insnared;

the word we may read in the champion's oath. 2 Inst. 547.
INLEGIARE. When a delinquent has satisfied the law

and is again rectus in curia, he is said se inlegiare. Leg. H. L
c. 11* See Inlagare.

INMATES. Persons who are admitted to dwell with and

in the house of another, and not able to maintain themselves.

Kitck. 45. These inmates are generally idle persons har-

boured in cottages ; wherein it hath been common for several

families to inhabit, by which the poor of parishes have been

increased ; but suffering this was made an offence hv the

SI Eliz. c. 7. (repealed by 15 G. 3. c. 32.) liable to a forfeiture

of 10,9. a month, inquirable of in the court leet, &c. If one

have a house wherein he dwells, and lets part of it, so that

there are several doors into the street, it is as two houses, and

the under-tenant shall not be accounted an inmate. But it is

otherwise if there be hut one outer door for both families.

2 Co. Inst. A man keeps his daughter that is married, and

her husband, &c. by covenant, and they have some rooms in

his house, they arc not inmates ; though if they live in one

cottage, and part the house between them, and diet themselves

severally, they will be inmates within the statute. If a per-

son take another to table with him ; or let certain rooms to

one to dwell in, if he be of ability, and not poor, he is no

inmate. Kitck. 45.

By stat. 7j 8 G. 4, c. 38. no constable shall be required to

make presentment of inmates at any general gaol delivery,

great or quarter sessions. See tits. Poor, Vagrants.

I N NAM I UM for NAM IUM. A pledge. Du Cange.

INNATU RALITAS. Unnatural usage. Hen. de KnygU
ton, in Ed. 3. p. 2572.

INNINGS. Lands recovered from the sea in Romney
Marsh, by draining : ancient records mention the innings of

archbishops Becket, Boniface, and others ; and at this day there

is El derton's innings, &c. Where they are rendered profi table,

they are termed gainage lands. Law of Sewers. 31.

INNOCENCE. The law always presumes that a man's

character is good until the contrary is shown, or that he is

innocent of an imputed offence until his guilt is proved.

Where a woman married again wTithin twelve months after

her husband (who had not been heard of since) left the coun-

try, the presumption of innocence was held to predominate

over the presumption of the continuance of life. 2 B. $ A>

386.

INNONIA. From Sax, innan, i. e, intus.~] An inelosure.

Spebn. Gloss.

INNOTKSCIMUS. The same as videmus ; it signifies

letters patent, so called, which are always of a charter of

feoffment, or some other instrument, not of record, concluding

Innofescimus per pnvsentes, SfC.

INNOVATION. A technical expression in the Scotch law,

implying the exchange of one obligation for another, so as to

make the second come in place of the tirst. Bells Scutch Lam
Diet.
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As to the objection to any innovation in the English law,

see 1 Inst* 379< In every inquiry with a view to any such

innovation, regard should be had to the nature and extent of

such principles of adherence to, or deviation from, the existing

state of the law, which may be most beneficially adopted by
those, who are under no other influences than such as arise

from the wish to preserve or promote the system of judicature

and legislation most conducive to the happiness and welfare

of the community ; to the discovery of a proper and middle
course of procedure, avoiding equally the extreme of intem-

perate reform, or a servile adherence to existing institutions,

in cases where a deviation would be attended with a decided

benefit in the whole of its consequences and effects.

INNOXIARE. To purge one of a fault, and make him
innocent. Leg, Elhelved, c. 10*

INNS and INNKEEPERS* The keeper of a common
inn, or hostel, was anciently known by the appellation of hostel-

ler or host, Common inns are instituted for passengers; for

the proper Latin word is diversorium, because he who
lodgeth there is quasi divertens se d via, 8 Rep. Cables case,

Cornell.

The keeping of an inn is no franchise, but a lawful trade,

when not exercised to the prejudice of the public, and there-
fore at common law there was no need of any licence or allow-
ance for such erection ; but if an inn use the trade of an ale-

house, as almost all innkeepers do, it will be within the
statutes concerning alehouses. Dalt.c.SO: Blackerby, 170:
1 Burns Just, Alehouses, 1 : 3 Bac. Ab, Inns, fyc, (A.)

Every inn is not an alehouse, nor every alehouse an inn ;

but if an inn uses common selling of ale, it is then also an
alehouse ; and if an alehouse lodges and entertains travellers,

it is also an inn. Burus J.

Before the stat. 5, 6 Ed. (j. c. 25. it was lawful for any one to

keep an alehouse without licence. 1 Hawk, P. C c. 78. § 52.

in Marg. See further, tit. Alehouses*

If the keeper of an inn harbours thieves, or persons of scan-

dalous reputation, or suffers frequent disorders in his house ; or

sets up a new inn, in a place where there is no manner of need
of one, to the hindrance of other ancient and well-governed
inns ; (but this seems to be incorrect, for no institution is enti-

tled to this protection, unless it be of the nature of a franchise,

that originated in a grant of the crown ; 2 RoL Ahr. 84.

857 ;) or keep it in a situation wholly unfit for such a purpose,

he mav by the common Jaw be indicted and fined. H, P. C,
146: Datt. 33, 31: 1 Hawk, P. C. c. 78: 4 BL Comm. 167:
3 Bac. Ab. Inn, #c. (A.)

I. Of the Liabilities of Innkeepers,

II. Of their Charges.

III. Qf their Remediesfor their Bills,

I. Of the Liabilities qf Innkeepers,— It seems to be clear

that if one who keeps a common inn refuse either to receive a

traveller, or a guest, into his house, or to find him victuals or

lodging, upon his tendering him a reasonable price for the
same, he is not only liable to render damages to the party in

an action, but may also be indicted and fined at the suit of
the king ; and it is also said that he may be compelled by the

constable of the town to receive and entertain such person as

his guest ; and that it is no way material whether he have
any sign before his door or not, if he make it his common
business to entertain passengers. 1 Hawk. P. C. c. 78. § 2 :

1 Vent. 383 : Ball, c. 7 : 1 Sal/c. 388 : 5 T. R. 273.
And the refusal of the innkeeper was an offence which the

constable was formed v bound to present at a court leet.

1 Show. 270: ] Saund.312, c.

He is also under an obligation to receive whatever goods his

guests bring with them, but he is not bound to receive the
goods of one who proposes to deposit them with him and to go
elsewhere; for, as he reaps no profit from the deposit of goods,

he is not hound to take them under his charge. Mo. 876:
Orl. Bridg, 227.

Inns were allowed for the benefit of travellers, who have
certain privileges whilst they are in their journies, and are in

a more peculiar manner protected by the law ; it is for this

reason that the innkeeper shall answer for those tilings which
are stolen within the inn

; though not delivered to him to

keep, and though he was not acquainted that the guests

brought the goods to the inn; for it shall be intended to be
through his negligence, or occasioned by the fault of him or

his servants. 8 Rep, Cayleys case. Soldiers billeted are guests.

ClaifL 97-

But if an attorney hires a chamber in an inn for a whole
term, the host is not chargeable with any robbery in it, because

the party is, as it were, a lessee. Mo, 877*

So if a guest at an inn deposit his goods in a room which lie

uses as a warehouse, and of which he has the exclusive pos-

session, the innkeeper is not liable for the loss. 1 Star/:, 249:
and see Holt, 211. m. : 4 Maule $. 306, post.

If one comes to an inn, and makes a previous contract for

lodging for a set time, and doth not eat or drink there, he is

no guest, but a lodger, and so not under the innkeeper's pro-

tection ,• but if he eats and drinks, or pays for his diet, it is

otherwise. 12 Mod, 255.

If any theft be committed on a guest that lodgeth in an inn,

by the servants of the inn, or by any other persons (not the

guest's servant or companion), the innkeeper is answerable in

action on the case ; but if the guest be not a traveller, but
one of the same town, the master of the inn is not chargeable

for his servant's theft ; and if a man is robbed in a private

tavern, the master is not chargeable. 8 Rep. 32, 33.

In this action the innkeeper shall not answer for any thing

that is out of his inn, but only for such things as are infra

hospitium, the words of the writ being eorum bona et catalia

infra hospitia ilia existenlia> Sec. But if the innkeeper put the

guest's horse to grass, without orders, and the horse is stolen,

he shall make it good. 8 Rep. 34.

One came to an innkeeper and requested him to take charge

of goods till a future day, which the innkeeper refused, because

his house was full of parcels ; the person bringing the goods

then sat down in the inn, had some liquor, and put the goods on
the floor immediately behind him; when he got up, the goods
were missing, Held, that the innkeeper was liable, the

goods being lost during the time the plaintiff staid as a
guest. 5 Term Rep. 273.

The innkeeper shall not be charged, unless there shall be

some default in him or his servant ; for, if he that comes with

the guest, or who desires to lodge with him, steal his goods,

the host is not chargeable ; though if an innkeeper appoint

one to lie with another, he shall answer for him. Although
the guest deliver not his goods to the innkeeper to keep, &c.

if they be stolen, he shall be charged: but not where the

hostler require his guest to put them in such a chamber under
lock and key, if he suffers them to be in an outward court, &c.

2 Shep. Ab. 334.

An innkeeper was held not to be answerable for the goods

of a guest, which were lost through the guest's own negli-

gence, out of a private room in the inn, chosen by himself for

the purpose of exhibiting goods for sale ; the use of which
room was granted by the innkeeper, who at the same time

told the guest that there was a key, and he might lock the

door, which he neglected to do. 4 M. <fy S. 306.

But an innkeeper can only limit his liability by express

agreement or notice. Therefore where a package, part of a

traveller's luggage, was placed, by his desire, in the commercial

room of an inn, from whence it was stolen, the innkeeper was
held liable, though it was found to be the custom of the house

to deposit all luggage in the bed-room of guests, Richmond
v. Smith, 8 B. $ C 9-

A guest in a common inn arising in the night time, and

carrying goods out of his chamber into another room, and
'4 y 2



INNS and INNKEEPERS, II. III. INN
from thence to the stable, intending to ride away with them,
is guilty of felony, although there was no trespass in the

taking of them ; which is yet generally required in eases of

felony. Bait. c. 40 : Bum's- J. : 1 Hawk. P. C. c. 33. § 18.

So a guest who hath a piece of plate set before him in an inn,

mav be guilty of felon v in fraudulently taking away the same.

1 HawL f* C. c. 33. § 6.

II. Of the Charges of Innkeepers.—Innkeepers not selling

their hay, oats, beans, &c. and all kinds of victuals for man and
beast, at reasonable prices, having respect to the price sold in

the markets adjoining, without taking any thing for litter,

shall be fined for the first offence, and for the second be

imprisoned for a month, and for the third stand on the pillory.

Rates and prices may be set on all the commodities sold by inn-

keepers ; and if they extort any unreasonable rates they may be

indicted. 2 Cro. 609: Cartkew, 150. See also stats. 12 Ed. 2.

C- 6 i 21 Jac. 1 . c. 21 : 3 H. 8. c. 8.

The punishment of the pillory, however, is now abolished,

except in cases of perjury. See tit. Pillory.

But an innkeeper is entitled in his charges to his guests to esti-

mate not only the intrinsic value of that which is furnished to

them, but to include a reasonable compensation in respect of the

trouble and risk which devolve upon him in the character of inn-

keeper, in taking charge of the property of his guests. 1 Show.
268.

If an innkeeper make a gross overcharge in his bill, the

guest may tender him a reasonable amount, which will entitle

him to a verdict in an action, or the innkeeper may be indicted

and fined, for it is an extortion. Carlh. 150; Cro. Jac. 6*09 :

6 T. R.7-
By the 24 G. 2. c. 40. § 12. no person shall recover any

debt on account of spirituous liquors, unless bond Jlde con-

tracted at one time to the amount of 20s. or upwards.

By reason of this statute an innkeeper cannot recover charges

for spirits, unless each item is for spirits furnished at one time

to the amount of 20s., although forming items in a bill for a

dinner. ] Self?- A
r

. P- 61 : 5 B. $ A. 241.

Where a bill of exchange is given in part for spirits fur-

nished in small quantities, although the rest of the considera-

tion is good, the plaintiff cannot recover. 3 Taunt. 226 : and
see 1 D. $ R. 359-

If several persons come together to an inn or tavern, and
dine there without a special agreement with the innkeeper,

each is liable for the whole expense of the dinner, unless it is

known to the innkeeper that some came there by invitation of

others, in which case, such persons are not liable even for their

own share. 3 Camp. 49.

But the officers of a regimental mess are each liable only

for his own share of the expenses, for their manner of dining

together is notice to him who provides the dinner. 3 Camp.

£1. ft

III. Of the Remedies of Innkeepers for their Bills.—Action

on the case on an implied assumpsit will lie against the guests

for things had, where the innkeeper is obliged by law lo furnish

him with meat, drink, &c. And, when a guest calls for any

thing at an inn, the innkeper may justify detaining the person

of the guest, or a horse, or other thing, till he is paid his just

reckoning. Dyer, 30: Bac. Ab. tit. Inns. By the custom of

the realm, if a man lies in an inn one night, the innkeeper may
detain his horse until he is paid for the expenses ; but if he

gives the party credit for that time, and lets him depart without

payment, he hath waived the benefit of the custom, and must

rely on his other agreement, having given credit to the person.

8 Mod, 172.

The innkeeper may maintain an action in assumpsit fur the

amount of his bill, notwithstanding he detains the defendant's

horse or goods as a security, for such horse or goods are not in

n-eneral cases available in satisfaction of his account.

Mo. 896, 7 : Ori Brig. 227 ! Yelu. 67 : 2 Lord II. 866.

By the custom of London and Exeter, if a man commit a
horse to an innkeeper, and he eat out his price, the innkeeper
may take him as his own, upon the reasonable appraisement
of four of his neighbours ; which was, it seems, a custom
arising from the abundance of traffic with strangers, that
could not be known to charge them with the action

; but the
innkeeper hath no power to sell the horse by the general

custom of the realm. Bac. Ah. tit. Inns : 2 RoL Abr. 85

:

Slra. 556.

A person brings his horse to an inn, and leaves him in the

stable there ; the innkeeper may keep him till the owner
pay for the keeping : and, it is said, if he eat out as much as

he is worth, the master of the inn, after a reasonable ap-

praisement, may sell the horse and pay himself Yelv. 66.

But if one bring several horses to an inn, and afterwards

takes them all away hut one, the innkeeper may not sell

this horse for payment of the debt for the others., but every

horse is to be sold to satisfy what is due for his own meat.

7 Bnlst. 207.217-
The innkeper is entitled to feed the horse during its deten-

tion, and to charge the amount in his account, and that not-

withstanding an order from the owner not to do so; for other-

wise his security would fail. Mo. 876, 877: 8 Mod. 172:

S/r. 556.

If an innkeeper receives a stage coach, and from time to

time suffers the coach and horses to depart without payment,

he gives credit to the owners, and cannot afterwards detain

the coach and horses for what was formerly due, Slra. 556.

A person keeping a house of public entertainment in Lon-

don, where provisions and bed are furnished for all persons

applying and paying for the same, but which was newly termed

a tavern and coffee house, and not frequented by stage coaches

or waggons, and having no stables attacled to it, is to be con-

sidered an innkeeper, subject to the privileges and liabilities of

such persons, and therefore has a lien on the goods of his guest

for the payment of his bill. 3 B. $ A. 283.

A livery-stable- keeper, however, may not detain horses for

their feed as an innkeeper, for he is not bound to them, and

when he does so, it is on a special contract. But if a party

agree not to take away horses till they are paid for, and after-

wards, under pretence of a ride, take them elsewhere, the

stable-keeper mav retake and keep them till his charge is paid.

R. $ M. \0i IC. $ P. 575. 577^

But where any part of an innkeeper's bill is for ale or beer,

he must furnisb an account of the particular items; for by the

11 and 12 IV. 3. c. 15, § 2. if any innkeeper, &c. retail, utter,

or sell any ale or beer in any unmarked vessel to any traveller

or other person, or in giving any account or reckoning in

writing, or otherwise refuse to state the particular number of

quarts or pints, it is not lawful for him, for default of payment

of such reckoning, to detain any goods or other things belong-

ing to the person from whom it is due, but he is left to his actif n

at law. See also 9 G* 4-. c. fil. § If), whereby licensed persons

are required to use the standard measure in the sale of liquors.

See further as to inns, tits. Action, Alehouses, Bailment,

Drunkenness, Gaming; and 1 Hawk. P. C. c. 7$- at length.

INNS OF COURT, hospilia curice ~\ Are so called, because

the students therein do not only study the law to enable them

to practise in the courts in Westminster, but also pursue suth

other studies as may render them better qualified to serve the

king in his court. Fortescue, c. 49- Of these (says Sir

Edward Coke) there are four well known, viz. the Inner

Temple, Middle Templo, Lincoln's Inn, and Gray's Inn; #

which, with the two Serjeants Inns, and eight inns of Chan-

cery, vh. Clifford's Inn, Symond's Inn, Clement's Inn, Lyon^s

Inn, Purnival'B Inn, Staple's Inn, Bernard's Inn, and Thavei's

Inn, (to which is since added New Inn,) make the most famous

university for the profession of the law, or of any one human

science in the world.

Our inns of court, or societies of the law, which are famed

for their production of learned men, are governed by masters,
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principals, benchers, stewards, and other proper officers; and

the chief of them have chapels for divine service, and all of

them public halls for exercises, readings and arguments, which

the students are \jvere !~] obliged to perform and attend for a

competent number of years, before admitted to speak at the

bar, &c. The admission and forms for this purpose must be

in one of the inns of court, not in the inns of Chancery.

These societies or colleges, nevertheless, are no corporation,
j

nor have any judicial power over their members, but have

certain orders among themselves, which, by consent, have the

force of laws : for light offences, persons are only exconimoned,

or put out of commons ; for greater, they lose their chambers,

and are expelled ; and when expelled out of one society, shall

never be received by any of the others. All the lesser inns of

Chancery are mostly inhabited by attorneys, solicitors, and

clerks, and belong to some or other of the principal inns of

court, who have been used to send yearly to some of their

barristers to read to them. Furfescue. Clifford's Inn, Cle-

ment's Inn, and Lyon's Inn, belong to The Inner Temple;
New Inn to The Middle Temple; Furnival's Inn and Thavei's

Inn to Lincoln's Inn ; and Staples* Inn and Barnard's Inn to

Gray's Inn. Dugd. Orig. 320.

If these societies refuse to call a member to the bar, the

remedy is by appeal to the twelve judges as visitors of the inns

of court, Dong* 33y. But if they refuse to admit a party a

member of the society, there is no remedy, for there is no
inchoate right in an individual to be a member, and therefore

a mandamus does not lie. Rex v. Lincoln s Inn, 4 Barn* C.

855.

The privileges possessed by the four inns of court with

respect to the admission of persons as students, and of calling

them to the bar? have recently been much canvassed, in conse-

quence of the refusal of the benchers of the Inner Temple to

call Mr. Daniel Whittle Harvey. The common law commis-

sioners, in compliance with the commands of his Majesty,

issued upon an address of the House of Commons, have made
a report on the subject, of which the following is an extract :

—

" The origin of this privilege of the inns of court appears to

be involved in considerable obscurity.

"It was observed by Lord Mansfield in the case of the King
v. Gray's Inn, Dong. 354. that the original institution of the

inns of court nowhere precisely appears; but it is certain that

they are not corporations, and have no charter from the

crown. They are voluntary societies, which for ages have sub-

mitted to government analogous to that of other .seminaries of
|

learning; but all the power they have concerning the admission
j

to the bar is delegated to them from the jiulges, and in every

instance their conduct is subject to their control as visitors.

" In support of these positions, a variety of passages are cited

from Dugdale's Origincs Juridicial.es, which clearly show that

in former times the judges and the benchers made regulations

to be observed by the inns of court, not only respecting the

admission to the bar, but generally regarding the conduct of

the members of the inn, and the admission of students.

** Many instances will be found in the appendix of such orders,

sometimes made by advice of the privy council and judges, and

sometimes by the judges only, and sometimes by the benchers,

by advice and direction of the jiulges, and proceeding from the

king's suggestion*
" There does not appear to be an instance in modern times in

which the judges have interfered with the internal regulations

of the different societies, though there arc several in which

they have acted as visitors upon appeals to them from decisions

of the benchers respecting calls to the bar.

" In the late case ofMr. Woder9
reported as the case of The

King v. The Benchers of Lincoln's Inn, 4 B. 8f C. 855. it

wa* held that the judges had no power, as visitors, to interfere

with the regulations of the inns of court respecting the ad-

mission of students, and also that the Court of King's Bench
ought not, in such case, to interfere by mandamus. It was ob-

served by Mr, Justice Litlhdalc, f; that the court was culled

upon to control the society in the admission of their members

;

but that, as far as the admission of members is concerned,

those are voluntary societies, not submitting to any govern-
ment ; they may in their discretion admit, or not, as they
please : and the Court of Kings Bench has no power to com-
pel them to admit any individual." He added, the "inter-

ference of the judges at the instance of those members of the

societies whom the benchers had refused to call to the bar, was
perfectly right; because a member who had been suffered to

incur expense With a view7 of being called to the bar, thereby

acquires an inchoate right to be called ; and if the benchers

refuse to call him, they ought to assign a reason for so doing;

and if there be no reason, or an insufficient one, then the mem-
ber who has acquired such inchoate right is entitled to have

that right perfected."

After stating the regulations prevailing in the different inns,

and what is at present required of individuals seeking admis-

sion as students, or to be called to the bar, the commissioners

propose several alterations of the existing practice, and that

the irresponsible powers of the inns of court, with respect to

admission into their societies, should be subjected to control.

In the first place they recommend that, either by act of par-

liament or by authority of the king in council, the societies be

enjoined to allow, and the judges to receive, an appeal from

the act of the benchers of any inn or court rejecting an appli-

cation for admission into their society.

They also think it right that in all cases where an applica-

tion is rejected, whether for admission as a student, or to be

called to the bar, that the party applying shall have notice in

writing of the cause of rejection ; shall be allowed to clear

himself from any charge of misconduct it may involve; be at

liberty to make his defence, either in person or by counsel,

and to produce evidence ; and that the evidence and other pro-

ceedings before the benchers shall (in the event of an appeal)

be laid before the judges.

They further recommend it should he ordained that no
general rules in future to be made by any of the societies on

the subject of admission of students or calls to the bar, shall

be of force until laid before3
and approved and subscribed by,

the judges.

INNUENDO^ from innuo, to nod or beckon with the head.]

A word used in declarations, indictments, and other pleadings,

to ascertain a person or thing which was named before ; as to

say, he (innuendo, i. e. meaning, the plaintiff) did so and so*

when there was mention before of another person. 4 Rep. 17-

An innuendo is in effect no more than a pr&dicl', and cannot

make that certain which was uncertain before ; and the law

will not allow words to be enlarged by an innuendo, so as to

support an action on the case for speaking of them. Hob. 2.

6. 45 : 5 Mod. 345. An innuendo may not enlarge the sense

of words, nor make supply, or alter the case where the words

are defective. Hut. Rep, 44. In slander, both the person

and scandalous words ought to be certain, and not want an

innuendo to make them out : if a plaintiff declares that the

defendant said these words, ** Thou art a thief, and stolest a

mare, &c." (innuendo the plaintiff), without an averment that

the words were spoken to the said plaintiff" this is not good
;

because it doth not certainly appear of whom they were spoken,

and the innuendo doth not help it. 1 Danv. Abr. 158. The
usual method of declaring is, if the wTords were spoken to the

plaintiff the defendant said the words to, of, and concerning

the plaintiff. If said to a third person, the word tois omitted.

A man shall not be punished for perjury by the help of an

innuendo. 5 Mod. 344. An innuendo will not make an

action for a libel good, if the matter precedent imports not

scandal, &c. to the damage of the party. Mick. 5 Ann. Where
action lies without an innuendo, an innuendo shall be repugn

nant and void. See 1 Danv. 158.

Where the libellous tendency of words is riot apparent on

the face of the libel, the extrinsic circumstances must be

averred, and the connection pointed out by innuendo : and au
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innuendo can only explain the meaning of words, not enlarge

it ; thus, f( he has burnt my barn," innuendo the prosecutor's

barn full of corn, is a bad innuendo. 4 Co. 20. a. But if it

had been averred in the introduction that the defendant had a

bam full of corn j and that, in a conversation respecting that

barn, the words were uttered, the innuendo would have been
good, and by coupling the libel with the inducement, the

*ense would have been complete. Cowp. 6*84? : 3 Chili.

C, 4 873, 874.
" The navy/' innuendo, " the royal navy of this kingdom/'

was held good where the libel was alleged to have been

written ei of and concerning the royal navy of this kingdom."
5 St. Tr. S90. See Cowp. 612 1 11 St. Tr. 2£U : 1 Chili*

G. L. 874.

See tits. Adton, Indictment, Libel, Perjury.

INOPE RAT 10, Of the legal excuses to exempt a man
from appearing in court, one is, iuopcraiionis causa, viz. on the

days in which all pleadings are to cease, or in diebus non juri-

die is. Lev. H. 1. c. 6l-

INORDINATUS. One who died intestate. Mat. Weslm.
Wtfj.

IN PENY and OLTPENY. Money paid by the custom
of some manors, on the alienations of tenants, &e. Begist.

Prior de Cokesford, p. 25.

INPRISII. Adherents or accomplices. Clans. 18 H. 3*

in Bradi/ y Hist. Engl. Append, p. 180.

INQUEST, inquisitio.^ An inquisition of jurors, in causes

civil and criminal, on proof made of the fact on either side,

when it is referred to their trial, being impanelled by the sheriff

For that purpose; and as they bring in their verdict, judgment
passeth. Slanndf P. C. lib. 3. c. 12.

The term inquest is used to signify the persons to whom the

trial of any question, civil or criminal, is committed.

An Inquest of Office, or Inquisition, is an inquiry made
by the king's officer, his sheriff, coroner, escheator, virtute

officii, or by writ sent to them for that purpose ; or by commis-
sioners specially appointed, concerning any matter that entitles

the king to the possession of lands or tenements, goods or

chattels. Finch, L. 323, 4, 5. This is done by a jury of no
determinate number, being either twelve, or less, or more.

As, to inquire, whether the king's tenant for life died seised,

whereby the reversion accrues to the king; whether A., who
held immediately of the crown, died without heirs, in which
case the lands belong to the king by escheat; whether 13. be

attainted of treason, whereby his estate is forfeited to the

crown ; whether C, who has purchased lands, be an alien, which
is another cause of forfeiture ; whether D. be an idiot a nati-

vitate, and, therefore, together with his lands, appertains to

the custody of the king ; and other questions of like import,

concerning both the circumstances of the tenant, and the value

or identity of the lands. These inquests of office were more
frequently in practice than at present during the continuance

of the military tenures amongst us ; when, upon the death of

every one of the king's tenants, an inquest of office was held,

called an inquisitio post mortem, to inquire of what lands he

died seised, who was his heir, and of what age, in order to

entitle the king to his marriage, wardship, relief, primer seisin
,

or other advantages, as the circumstances of the ease might

turn out. To superintend and regulate these inquiries the

court of wards and liveries was instituted by stat. 32 H. 8.

c. 46. which was abolished at the restoration, together with the

tenures upon which it was founded.

With regard to other matters, the inquests of office still

remain in force, and are taken upon proper occasions, being

extended not only to lands, but also to goods and chattels

personal, as in the case of wreck, treasure-trove, and the like ;

and especially as to forfeitures for offences. For every jury

which tries a man for treason or felony, every coroner's inquest

that sits upon a felo de se, or one killed by chance-medley, is,

not only with regard to chattels, but also to real interests, in

all respects an inquest of office; and if they find the treason or

felony (or formerly even the flight of the party accused, though
innocent), the king is thereupon, by virtue of his office found,
entitled to have his forfeiture ; and also, in the case of chance-
medley, he or his grantees are entitled to such things by way
of deodand, as have moved to the death of the party. See tits*

Deoda nd, Forfeiture,

Whether a criminal were a lunatic or not, should, formerly,

be tried by an inquest of office, returned by the sheriff of the

county ; and if it were found by the jury that he only feigned

himself lunatic, and he refused to plead, he was to be dealt

with as one standing mute. H. P. C. 226: 1 And. 107.

As to the course to be pursued at present, see Idiots, VI.

Abo, formerly, where a person stood mute without making
any answer, the court might take an inquest of office, by the

oath of any twelve persons present, if he did so out of malice,

from a perverse or obstinate disposition, &c. But after the

issue was joined, when the jury were in court, if there was

any need for such inquiry, it should be made by them, and

not by an inquest of office. 2 Hawk. P. C. c. 30, § 5. Now
where a person stands mute, the court may order a plea of not

guilty to be entered. See further tit. Mute,

If a person attainted of felony escape, and, being retaken,

denies he is the same man, inquest is to be made of it by a

jury before he is executed. 2 Hawk. P. C. c 51. See 1 Burr.

18, Inquisition on an untimely death may be taken by

justices of gaol-delivery, oyer and terminer, or of the peace,

if omitted by the coroner. But it must be done publicly and

openly, otherwise it shall be quashed. By Magna Charta,

nothing is to be taken for inquest of life or member. Stat.

9 IL 3. c. 26.

It is said there are two sorts of inquisitions, one to inform

the king, the other to vest an interest in him ; the one need

not be certain, but the other must ; and where an inquisition

finds some parts well, and nothing as to others, it may be

helped by melius inquirendum. 2 Salic. 46j).

There is also a judicial writ ad inquirendum, to inquire by

a jury into any thing touching a cause depending in court

:

inquisition may also be had upon extents of land, writs of

elegit, where judgment is had by default, and damages and

costs are recovered, &c. Finch, 484 : 2 Lil. Abr. 6*5. See

tits. Elegit, Extent.

These inquests of office were devised by law7
, as an authentic

means to give the king his right by solemn matter of record;

without which he in general can neither take3 nor part with

any thing. Finch. L. 82, For it is a part of the liberties of

England, and greatly for the safety of the subject, that the

king may not enter upon or seise any man's possessions upon

bare surmises without the intervention of a jury. Gilb. Hist.

Exch. 132 : Hob. 347. It is however particularly enacted by

stat. 33 II. 8. £?- 20. that, in case of attainder for high treason,

the king shall have the forfeiture instantly without any inqui-

sition of office. And, as the king hath (in general) no title

at all to any property of this sort before office found, there-

fore, by stat. 18 //. 6. c. 6. it was enacted, that all letters

patent or grants of lands and tenements before office found or

returned into the Exchequer, shall be void. And by the Bill

of Rights at the revolution (I W. Se M. stat. 2. r. 2.) it is

declared, that all grants and promises of fines and forfeitures

of particular persons before conviction (which is here the

inquest of office), are illegal and void ; which indeed was the

law of the land in the reign of Edward the Third. 2 InsL 4tf.

See tit. Forfeiture.

With regard to real property, if an office be found for the

king, it puts him in immediate possession, without the trouble

of a formal entry, provided the subject in the like case would

have had a right to enter ; and the king shall receive all the

mesne or intermediate profits from the time that his title

accrued. Finch* L. 325, 326. As, on the other hand, by the

ariiculi super cartas; 28 Ed. 1. d. 3. c. 19; if the king's

escheater or sheriff seize lands into the king's hand again, the

party shall have the mesne profits restored to him.
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There is not such nicety required in nn inquisition as in

pleading ; because an inquisition is only to inform the court

how process shall issue for the king, whose title accrues by the

attainder, and not by the inquisition ; yet, in the cases of the

kiug, and a common person, inquisitions have been held void for

incertainty. Lane, 39: 2 Nets. Abr. 1008,

In order to avoid the possession of the crown acquired by the

finding of such office, the subject may not only have his peti-

tion of right, which discloses new facts not found by the office,

and his monstrans de droit, which relies on the facts as found,

but also he may (for the most part) traverse or deny the matter

of fact itself, and put it in a course of trial by the common law
process of the Court of Chancery

; yet still, in some special

cases, he hath no remedy left but a mere petition of right.

Finch. L. 324. These traverses, as well as the monstrans de
droit, were greatly enlarged and regulated for the benefit of

the subject, by the statutes before-mentioned, and other stats.
;

34 Ed, 3. c. 13: 36 Ed. 3. c. 13. (both now repealed); and
the 2 and 3 Ed. 6. c. 8. And in the traverses thus given by
statute, which came in the place of the old petition of right,

the party traversing is considered as the plain tiff. Law of
Nisi Prius, 201, 202. And must therefore make out his

own title, as well as impeach that of the crown, and then shall

have judgment <piod manus Domini Regis amoveantur, &c.

S Comm. 258. 260.

Some of these inquisitions are in themselves convictions, and
cannot afterwards be traversed or denied ; and therefore the

inquest or jury ought to hear all that can be alleged on both

sides. Of this nature are all inquisitions of felo de sc ; of

flight in persons accused of felony (but these are not now to be
taken, see tit. Forfeiture, Fugam Feck) ; of dcodands, and the

like ; and presentments of petty offences in the sheriff's tourn

or court ieet, whereupon the presiding officer may set a fine.

Other inquisitions may be afterwards traversed and examined

;

as particularly the coroner's inquisition of the death of a man,
when it finds any one guilty of homicide ; for in such cases the

offender so presented must be arraigned upon this inquisition,

and may dispute the truth of it, which brings it to a kind of

indictment, the most usual and effectual means of prosecution*

4 Comm. SOI.

INQUIRENDO. An authority given in general to some
person or persons, to inquire into something for the king's

advantage. Reg. 72.

INQUIRY, Writ of. See Writ, tit. Judgment, L
INQUISITION, See tit. Inquest.

Inquisition, Ex officio mero. Is one way of proceeding in

ecclesiastical courts. Wood's Inst. 59& And formerly the

oath ex officio was a sort of inquisition.

INQUISITORS, inquisitor es.'] Sheriffs, coroners, super

vimm corporis, or the like, who have power to inquire in cer-

tain cases, and by the statute of Westm. 1 , inquirors or inqui-

sitors are included under the name of MinistrL 2 Inst. 211.

INROLLMENT, irrotulalio.^ The registering or en-

tering in the rolls of the Chancery, King's Bench, Common
Pleas, or Exchequer, or by the clerk of the peacein the or recog-

records of the quarter sessions, of any lawful act; as a statute

nizance acknowledged, a deed of bargain and sale of lands, &c.

An inrollment of a deed may be either by the common-
law, or according to the statute : and inrollment of deeds

ought to be made in parchment, and recorded in court, for

perpetuity's sake. Trin. 23 Car, : Pasch. 24 Car. : 1 B. R.

But the inroUing a deed doth not make it a record, though it

thereby becomes a deed recorded ; for there is a difference

between matter of record, and a thing recorded to be kept in

memory; a record being the entry in parchment of judicial

matters controverted in a court of record, and whereof the

court takes notice; whereas an inrollment of a deed is a pri-

vate act of the parties concerned, of which the court takes no
cognizance at the time of doing it, although the court permits

it- 2 Lit Abr. 69*

Every deed, before it is enrolled, is to be acknowledged to

be the deed of the party before a master of the Court of Chan-
cery, or a judge of the court wherein unrolled which is fie
officer's warrant for inrolliug of the same; and the inrollment
of a deed, if it be acknowledged by the grantor, will be good
proof of the deed itself upon a trial, A deed may be in-
rolled without the examination of the party himself; for it is

sufficient if oath is made of the execution. If two are par-
ties, and the deed is acknowledged by one, the other is bound
by it : and if a man lives in New York, &e. and would pass
laud in England, a nominal person may be joined with him in

the deed, who may acknowledge it here, and it will be bind-
ing. 1 Salt. 389.

If the party dies before it is inrolled, it may be inrolled

afterwards ; and inrollments of deeds operate by virtue of the
statute of inrollments; but if livery and seisin, &c. be had
before the inroUing, it prevents the operation of the inroll-

ment, and the party shall be in by that, as the more worthy
ceremony to pass estates. I Leon. 5 : 2 Nets. Abr. 1010.
Although inrollment, or matter of record, shall not be tried

per pais, yet the time when the inrollment of a deed was
made shall. 2 Lit. 68.

Inrollment is ordained in divers cases by statute; of bar-
gain and sales by stat. 27 H. 8. c. If). Deeds in corporations,

ike. stat. 34 and 35 H. 8. c. 22. Grants from the crown of
felon's goods, &c. stats. 4 and 5 W. § N. c. 22. As to the
general registry of conveyances in Yorkshire and Middlesex,
see tit. Registry of Deeds, IV,
By stat. 27 H. 8. c. 16, no manors, lands, &c. shall pass

from one to another whereby any estate of inheritance or free-

hold shall be made or take effect by reason only of any bar-

gain and sale thereof, unless such bargain and sale be made
by deed, indented, and inrolled within six months after the
date in one of the Courts of Record at Westminster, or with
the clerk of the peace in the county where the lands lie, Bv
5 Elh. c. 26. this act is extended to counties palatine.

By stat. 10 Anne, c. 18. where a bargain and sale inrolled

shall be pleaded with a profert, a copy of the inrollment signed
by the proper officer, and proved on oath to be a true copy,

shall be of the same force as the deed itself.

As to the inrollment of proceedings in bankruptcy, see tit.

Bankrupts, V.

By the S and 4 W. 4. c. 7** abolishing fines and recoveries,

every assurance by a tenant in tail (except leases not exceed-
ing 21 years at a rack-rent, or not less than five-sixths of a

rack-rent), and every disposition by deed by a commissioner of
the lands of a bankrupt tenant in tail, arc to be inrolled in

Chancery within six months, as well as many other of the

deeds and proceedings required by the act. See further tit. Tail*

An indorsement on the back of the deed by the proper officer

is sufficient evidence of the inrollment. Doug. 56. 58.

See further tits. Bargain and Sale, III.; Deeds, IV.

INSANE OFFENDERS. By $Q and 40 G. 3. c. 94. and
56 G. 3. c. 117- provision is made with respect to the trial and
safe custody of persons acquitted of any offence on the ground
of insanity. See further tit. Idiots and Lunatics, VI.
INSCRIPTIONES, Written instruments by which any

thing was granted. Blount.

I INSCRIPTIONS. Inscriptions upon tombstones ; Fin. Abr.

V, T. 687 : SVy« 208 ; and other matters of a like nature, are

admissible to prove a pedigree, for they are all in their nature

equivalent to declarations by the family on the subject. Bull.

N. P, 233 : Cowp. 591 : IB Fes. 145 : 10 East, 120.

INSERVIRE. To reduce persons to servitude. Du
Gauge.

INSETENA, Sax.] An inditch. Ordin. Romm. Ma-
ris, p. 72.

INSlDJyE, The same with Figifiaj or Excubice. Fleta,

lib. 2. cap. 4. par. 3.

IXSID1ATOKKS VIAKUM. Way-layers; which w^rds
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are not to he put in indictments, appeals, &c, by stat, 4 II. 4.

c. 2. And before this statute, clergy might he denied felons

charged generally as Insidiatores FiaruTn, &c. See stat.

23 Car. 2. c. 1 . and tit. Clergy, Benefit of
INSIGNIA. Ensigns or arms. See Arms and Gentility.

[NSILIUM. Evil advice or counsel. Hence, Insiliarius,

an evil counsellor. Sim. Dunelm.

INSIMUL COMPUTASSET. Is a writ or action of

account, which lies not for things certain, hut only for things

uncertain. Bro. Aceo. 81. Also, in assumpsit, a count is often

added to the declaration, failed an insimul coniputasscl, i.e. set-

ting forth an account stated, wherein the defendant was found

indebted to the plain tiff in so much as a consideration for the

defendant's promise to pay the sum found in arrear. See this

Diet. tit. Action, Assumpsit, Pleading.

INSIMUL TENU1T. One species of the writ offorme-
don brought against a stranger by a coparcener on the posses-

sion of the ancestor, &c See Formcdon.

INSINUATION, insinuation A creeping into a mans
mind or favour covertly; mentioned in the stat. 21 H. 8. c. 5.

Insinuation of a will is, among the civilians, the fir^t production

of it ; or leaving it in the hands of the registrar, in order to its

probate.

INSOLVENT. Till of late the Chancery would not put

out an insolvent trustee ; for that he was entrusted by the

donor : an insolvent person made executor cannot be put out

by the ordinary ; for he is intrusted by the testator. Comb*

185; Carllu 45? . But Chancery granted an injunction

against him, not to intermeddle with the assets, any further

than to satisfy the legacy given to himself; for in equity he

is but a trustee for the other legatees (who in this case were

infants) ; and where a trustee is insolvent, the Court of Chan-
cery will compel him to give security before he shall enter

upon the trust. Cartk. 458. See tits. Bankrupt, Chancery,

Executor, Trustees.

Insolvent Debtors.—Many acts have been from time to

time made for the relief of insolvent debtors.

By the 7 G. 4. c. 56. the statutes then in operation, with

the exception of part of the 5 G. 4>. c. 6l. were repealed, and

the laws relative to this subject consolidated and amended.

This act was only for a limited time* but it has been continued

by the 1 W. 4. c. 38. and the 2 and 3 W. 4. c. 44; the latter

of these enacting that it shall remain in force until the 1st of

June, I835j and from thence until the end of the next session

of parliament.

The provisions of the 7 G. 4. c. 56 . are very numerous, and

run to great length- It has therefore been thought advisable

not to attempt giving even an outline of them, in the present

work, the more especially as it is doubtful whether the In-

solvent Courts will not be abolished, or at least very much
modified, as soon as the intended alterations in the law of

arrest are carried into effect-

As to the act 32 G. 2. c. 28. usually called the Lords* Act,

see tits. Debtors, Execution.

INSPECTATOR. A prosecutor or adversary at law\

Paroch. Aniiq. 388.

INSPECTION. See Age, Infancy ,
III., Trial.

Trial by inspection, or examination, is, when for the greater

expedition of a cause, in some point or issue, being either the

principal question, or arising collaterally out of it, but being

evidently the object of sense, the judges of the court, upon

the testimony of their own senses, decide the point in dispute.

See 3 Comm. S3 \.

Inspection of Written Documents. By the 3 and 4
W, 4. c. 42. § 15. a power is given to the judges to make regu-

lations by general rules or orders, relative to the inspection, &c.

of written or printed documents ; but no such rules or orders

have as yet been made.

As to the cases in which a court will order a plaintiff or

defendant to allow the other party to inspect documents in his

possession, see Tidd : Archbold's Practice, by Chitt. 760,:
2 Starhie on Evidence, 411.

A person is entitled to inspect and take copies of documents
of a public nature, as, court rolls, corporation, Bank, East
India, parish, or Custom-house books, in which he has an
interest; 7 Mod. 129: 1 Str. 304: Barnes, 236: 2 Sir.

'260. 954. 1005: but not if he be a mere stranger. 8 T, R

Where there is no action pending, the motion is for a man-
damus. 4 AT. # S, 162.

INSPEXIMUS, we have inspected. A word used in letters

patent giving numc to them, being the same with exemplifica-

tion, and called inspcximtt.s; because it begins, Rex omnibus, &c.
Inspeximus it rotulamentum quarrand., liter ar., patent., &c.

See Patents.

INSTALMENT. A settlement, establishing, or sure

placing in ; as instalment into dignities, &c. See stat.

20 Car. 2. c. 2,

In ecclesiastical promotions, where the freehold passes to the

persons promoted, corporal possession is required, to vest the

property completely in the new proprietor
; who, according to

the distinction of the canonists, acquires the jus ad rem, or

inchoate and imperfect right, by nomination and institution;

but not the jus in re, or complete and full right, unless by

corporal possession. Therefore in dignities possession is given

by instalment ; in rectories and vicarages by induction,

without which no temporal rights accrue to the minister,

though every ecclesiastical powTer is vested in him by institu-

tion. 2 Com. 312.

Instalment signifies also either the payment, or the time

appointed for payment, of different portions of a sum of

money ; which, by agreement of the parties, instead of being

payable in the gross, at one time, is to be paid in parts, at cer-

tain stated times ; such as are frequently specified in conditions

to bonds, &c. or defeasances, or warrants of attorney to confess

judgments.
INSTANCE, Is that which may be insisted in at one

diet or course of probation. Scotch Diet.

Instance Court of Admiralty. See tit. Admiralty. .

INSTANT, Lat. instans, instanter.~\ An indivisible mo-
ment of time ; which, though it cannot be actually divided.

< yet in intendment of law it may, and be applied to several

purposes: he who lays violent hands upon himself commits

no felony till he is dead, when dead he is not in being so as to

be termed a felon ; hut he is so adjudged in law eo instante,

at the very instant of this fact done. See tit. Forfeiture.

And there are many other like cases where the instant of

time that is not divisible in nature, in the consideration of the

mind is divided. Plowd. 25S b. : and vide Co. Lit. 185. b.:

Fin. Abr. tit. Instant, A. pi. 2.

An instant is not to he considered in law, as in logic, as a

point of time, and no parcel of time ; but in our law, things

which are to he done in an instant, have in consideration of

law a priority of time in them. Vide Co. Lit. and Plowd*

as cited before. And in several cases, a difference is allowed

in our law in an instant, as per mortem et post mortem, &c.

See Show. 415.

INSTANTER, Latr\ Instantly or presently. Law Lat.

Diet.

Trial shall be had instanter where a prisoner, between

attainder and execution, pleads that he is not the same that

was attainted. In such a case a jury is to be impannclled to

try this collateral issue, viz. the identity of his person, and in

such collateral issue the trial shall he instanter. See Staundf

P. C 163 : Co. Lit. 157 : 3 Burr. I8O9. 1812; where an issue

on the identity of the person was joined, and the several points

following were determined. 1st. It is to be tried instanter,

unless the court (upon circumstances) give time. 2ndly. The

award of the execution is to be by the second judge, if the

sentence before pronounced was for felony. 3rdly. The de-
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fendant is not entitled to a copy of the record. 4thly. The

court will not name the day of execution, but leave it to the

sheriff. See also tits. Execution of Criminals} Inquisition,

Where a party is ordered to plead instanier, he must plead

the same day. Tidd. 9 Ed. 567 s Archbold, by Ckitty, 211. 507.

INSTAURUM. Is used in ancient deeds for a stock of

cattle ; staunim and instauramentum signify young beasts, store

or breed. Mow. Angl. torn. 1. p. 548. Instaurum was com-

monly taken for the whole stock upon a farm, as cattle, wag-

gons,' ploughs, and all other implements of husbandry. Fleta,

fib* 2. cap. 72- Instaurum ecclesim is applied to the books,

vestments, and all other utensils belonging to a church,

$tmod. Exet. ann. 1287.
1

INSTIRPARE. To plant or establish. Prompt. 935.

INSTITOR. A person in the Roman law to whom the

immediate management of any manufactory, ship, or under-

taking was committed. A mercantile consignee or factor is in

this sense an institor,

INSTITUTE. The Scotch term for the person to whom
an estate is first given by destination or limitation.

Certain words of Lord Chief Justice Coke are cited as the

first, second, and third institute. See tit. Law Books,

INSTITUTION, institution) Is when the bishop says to

a clerk who is presented to a church living, instiiuo tc rcctorem

talis ecclesicB) cum cura animarum, el accipo curam Inam et

meant : or it is a faculty made by the ordinary, whereby a

parson is approved to be inducted to a rectory or parsonage.

If the bishop upon examination finds the clerk presented

capable of the benefice, he admits and institutes him ; and

institution may be granted either by the bishop under his

episcopal seal ; or it may be done by the bishop's vicar-general,

chancellor, or commissary : and if granted by the vicar-general,

or anv other substitute, their acts are taken to be the acts of

the bishop: also the instrument or letters testimonial of insti-

tution may be granted by the bishop, though he is not in his

diocese ; to which some witnesses should subscribe their names.

1 Inst. 344. The bishop by institution transfers the cure of

souls to the clerk ; and if he refuseth to grant institution, the

party may have his remedy in the court of audience of the

archbishop, by duplex querela, &c., for institution is properly

cognizable in the Ecclesiastical Court : where institution is

granted and suspected to be void for want of title in the

patron, &e. a superinstitution hath been sometimes granted to

another, to try the title of the present incumbent by eject-

ment. 2 RoLAh. 220: 4 Rep. 79-

Taking a reward for institution incurs a forfeiture of double

value of one years profit of the benefice, and makes the living

void. Stat SI Elh. c. 6. On institution the clerk hath a

ri"bt to enter on the parsonage-house and glebe, and take the

tithes ; but he cannot grant, let, or do any act to charge them,

till he is inducted into the living: he is complete parson as to

the spiritualty, by institution ; but not as to the temporalty,

&e. By the institution he is only admitted ad ojicium, to

prav and preach; and is not entitled ad henefcium, until

formal induction. Plorvd. 528. See Instalment. The church

is full by institution against all common persons, so that if

another person be afterwards inducted, it is void, and he hath

but a mere possession ; but a church is not full against the

king till induction. 2 Inst. 358 : 1 Rol. Rep. 151. When
a bishop hath given institution to a clerk, he issues his man-

date for induction ;
and if the archbishop should inhibit the

archdeacon to induct the clerk thus instituted, he may do it

notwithstanding. The first beginning of institutions to bene-

fices was in a national synod held at Westminster, anno 1124.

For patrons did originally fill all churches by collation and

livery; till this power was taken from them by canons.

Sddon's Hist, of Tithes, c. and 9. p. 31 5. See further tits.

Advowson, Parson, Simony, &c.

INSTRUMENT. A term used for a deed, writ, or other

legal proceeding or matter reduced to writing.

INSUCKEN MULTURES. Is the quantity of corn paid

VOL. I.

by those who are thirled to a mill* Scotch Diet. See tit.

Thirlage.

INSLPER, Is used by auditors in their accounts in the

Exchequer; as when so much is charged upon a person as

due upon his account, they say so much remains insuper to

such an accountant.

INSURANCE, or ASSURANCE.

A contract, by which a person (who thence is termed the
INSURER, or, from the form of the instrument, which is signed
by him alone, the underwhiter), in consideration of a sum of
money, technically called the premium, becomes bound to

secure a party against the risk of loss happening from cer-

tain events marked out by the contract. The party deriving

security from the contract is called the insured, or more com-
monly assured; and the contract itself is termed a policy
OP INSURANCE,

It has been conceived, from a passage in Suetonius, that

Claudius Caesar was the first who invented this custom of

assurance ; but with greater probability, Savary, in his Dic~
tionnaire de Commerce, tit. Assurance, thinks this custom was
first introduced by the Jews in the year 1182; but whoever
was the first contriver, or original inventor of this useful

branch of business, it has been many ages practised in this

kingdom, and is supposed to have been introduced here by
some Italians from Lombardy, who at the same time came to

settle at Antwerp, and among us; and this being prior to

the building of the Royal Exchange, they used to meet in a

place where Lombard-street now is, at a house they had called

the Pawn House, or Lombard, for transacting business; and
as they wTere then the sole negotiators in insurance, the policies

made by others in after-times had a clause inserted, that those

latter ones should have as much force and effect as those for-

merly made in Lombard-street.

This latter opinion is adopted by Mr, Park (now Mr. Jus-

tice Park) in his et System of the Law of Marine Insurances,

&c." a book long wanted by the profession, and containing

information the most necessary to the commercial part of
the community. It is founded almost solely on the decisions

of Lord Mansfield; a name that will ever be dear to all

lovers of equity, and to none more than to the merchants of

London.
From this excellent digest of the law, the following abridg-

ment wras compiled ; and it is now continued by reference to

such modern determinations as appear to ascertain any prin-

ciple of the law, without entering too minutely into nice dis-

tinctions depending on the complicated facts of particular cases.

Other valuable compilations have since appeared upon the

subject.

Varying a little from the order in which the above writer has

disposed his matter, the subject may for the present purpose be

aptly arranged as follows:

—

L OfMarine Insurances. First, considering— 1. The
Policy, its Nature. 2. The Construction to be put

upon it. 3. Warranties in Policies. 4. The Pro-

ceedmgs on Policies. 5* Of Re-assurances and
Double Insurances.

II. Of Losses under such Policies. 1, Of total Losses, by

Peril (f the Sea. 2. Of total Losses by Capture.

3. Detention. 4. Barratry. 5. Ofgeneral or gross

Average; Average or partial Loss ; and Adjustment

and Stranding. & Of Salvage. 7. Of Abandon

-

ment*

111. Of Fraud, Illegality, or Irregularity, which either

vitiate the Policy, or prevent a Recovery though a

Loss happen . 1 . Of direct Fraud in Policies. 2. Of
changing the Ship. 3. Deviation in the Voyage.

4, Sea-worthiness. 5. Of IVager Policies and Valued

Policies ; and of Insurable Interests* 0. Of Illegal

4z
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Voyages, and Encjnies' Ships, 7* OfProhibited

Goods. 8. Of the Return of Premium.
IV. Of Bottom 11y (oid Respondentia.
V. 0/ Insurances on Lives.

VI. 0/" Insurances against Fire.

Previous to entering into the above detail, it may be proper

to say a few words as to who may be insurers or underwriters ;

and what property may in general be insured.

Policies of insurance may be entered into either by indi-

viduals or by companies, which are either corporate or

unincorporated. Individual insurers are usually called under-

writers.

At common law, and by the usage of merchants, any per-

son whatever might be an insurer. But by the ft G. 1. c. 18.

all societies or partnerships, except the Royal Exchange and the

London Assurance Companies, were prohibited from under-

writing policies of insurance. However, this stat. was re-

pealed by the 5 G. 4. c.114. §1., and the law restored to its

former footing*

The most frequent subjects of insurance are, 1st, ships,

goods, merchandizes ; the freight or hire of ships, 2nd. houses,

warehouses, and the goods in them from clanger by jlrc. And
3rd;, lives. (Of the two latter, see post, V. VI.) Bottomry and
respondentia are also particular species of property which may
be insured but which must be particularly expressed in the

policy ; 3 Burr. 1394 : 1 Black. Rep. 405 ; unless by the usage
of the trade it is understood. Park, 1 1. See post, IV. Insur-

ance on seamen's wages is prohibited. Park. 12. A governor
of a fort may insure it against the attacks of an enemy. 3 Burr.

1905. Insurance on enemies
1

propertv is prohibited by stat.

33 G. 3. c. 21. § 4. See post, III. 5. 1.

Money lent to the captain payable out of the freight, is not

an insurable interest, and the policy being illegal on the face

of it, the insured is not entitled to a return of premium.
2 Camp. 626 : 1 Maule § S. 3Q. Profits expected on a cargo
of goods may be insured, but the insured must show that he
could have made a profit if the loss had not happened. 2 East,

544 : 13 East, 27* t 8 Term R.13: 2 Maul. % S. 48.5.

A trustee or consignee may insure in their own names, &c.

while the ships, &c. are in transitu to this country. 8 T. R. 30.

So may a prize agent. Ib. So may the captors of a ship seized

as prize. Boem v. Bell, Ib. 544. See post, III. 5,

All insurances on slaves, or relating to the slave trade, are

declared void by the 47 G. 3.st. I. c. 36'; and by stat. 51 G. 3.

c. 23. every insurer underwriting a policy for that purpose, is

declared guilty of a misdemeanor. Soe tit. Slaves.

I. 1 . Of policies there are two kinds, valued and open ; the

difference is, that, in the former, property insured is valued at

prime cost at the time of effecting the policy ; in the latter,

the value is not mentioned. In the case of an open policy,

the real value must be proved ; in the other, it is agreed, and
it is just as if the parties had admitted it at the trial. 2 Burr.

1117-

In case of an open policy the standard for ascertaining the

value of the goods is the invoice price at the loading port,

together with premium of insurance and commission. 12 East,

639 : and see 2 B. cy Adol. 655.

By 11 G. 1. c. 30. when an insurance is effected, a policy

must be made out within three days under a penalty of 100/.

;

and by the same statute, promissory notes for insurances are void.

Policies are only simple contracts, but of great credit, and
ought not to be altered when once they are signed ; unless

there be some written document to show that the meaning of

the parties was mistaken, or unless they be altered by consent.

1 Fes. 317 : 1 Atk. 545 : SalL 444.

A policy is a species of property for which trover will lie

at the instance of the insured, if it be wrongfully withheld
from him. Park, 4.

The form of the policy now used is two hundred years old,

and is very irregular and confused, and often ambiguous. It
is partly printed, to serve for general purposes common to all

policies, and partly written, for the purpose of inserting the
names of the parties, and to express their meaning

; and the
written clauses shall accordingly control the printed words.
See 3 Burr. 1555 : Park, 5. 15.

There are nine requisites of a policy. Eirst, the name of the
person insured. It wTas formerly much the practice to efleet

policies of insurance in blank without naming the persons on
whose account they were made ; this was found both mis-
chievous and inconvenient: to remedy which, the 25 G. 3.

c. 34. directed the name of all persons interested, or, if they
resided abroad, the name of their agents in this kingdom, to be
inserted in the policy. The provisions of this act, however, not
being without their attendant evils (see 1 Term Rep. 313.
4(ik) it was repealed by the 28 G. 3. c. 56. which enacts, that

it shall not be lawful for any person to make assurance on
ships or goods, without inserting the name or firm of one or
more of the parties interested ; or the name or firm of the con-

signor or consignee ; or of the person receiving the order for,

or effecting, the policy ; or of the person giving directions to

effect the same. All policies without one or other of these

requisites to be null and void.

For the occasion and reason of passing these acts, see the

observations of Butler, J. in 1 B. P. 3\6: Ibid. 3k>. And
further, as to the construction of the act, 28 G. 3. c. 56;
1 M. $ S. 485 : also 15 East, 4.

In a policy the persons interested were denominated " the

trustees of Messrs K. F. &c. :** held, that this might be con-

sidered their stile and form of dealing within the above statute.

1 Camp. 53$.

Secondly. The names of the ship and master; unless the

insurance be general on any ship or ships. Park, 19.

Thirdly. Whether the insurance be made on ships, goods, or

merchandizes. The general description of goods, &c. is suffi-

cient to include a cargo of gold and silver, coined or uncoined,

pearls and other jewels, provided their conveyance be lawful
4 Burr. 1966: 1 Price, A policy on goods generally

does not include goods lashed on deck, the captain's clothes, or

the ship's provisions. Park, 21. But where the insurance was
on forty carboys of vitriol, which were carefully lashed on

deck (as it was proved wras frequently done), and some of the

vitriol having caught fire, it was necessary to throw the whole

overboard, Lord EUenborough held, that the underwriters

were bound to know* the usage, and therefore were liable.

4 Camp. 142. A policy on the ship and furniture includes pro-

visions sent out in a ship for the use of the crew. 4 7\ R. §06.

See post, II. 1.5.

Where an insurance is made in respect of the lien of a factor,

or other like special interest, a policy effected generally on

goods will suffice. 1 Burr. 489: 3 Burr. 1401. But when
freight is intended to be insured, it should be described

eo nomine in the policy. 2 New R. 315: 11 Ves. 629.

When the policy describes the species of goods intended to

be protected, the underwriters will not be liable for a loss of

property which does not correspond with the description.

4 Taunt. 333.

Fourthly. The name of the place at which the goods are

laden, and to which they are bound. A policy, therefore, from

London to is void. Moll. b. 2. c. 7. § 14. It is usual

to state at what ports or places the ships may touch or stay ; to

avoid questions on deviation. Park, 2*2.

Fifthly, The time when the risk commences, and when it

ends. On the goods it usually begins from the lading on board

the ship, and continues till they are safely landed ; on the ship

from her beginning to lade at A., and continues till she arrives

at the port of destination, and be there moored in safety

twenty-four hours. See post, II.

Sixthly. The various perils against which the underwriters

insure.
* The words nowr used in policies are so comprehensive,

that there is scarcely any event unprovided for. The insurer
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undertakes to bear ff
perils of the sea?, men of war, fire,

enemies, pirates, rovers, thieves, jettisons, letters of mart and
countermart, surprisals, taking at sea, arrests, restraints, and
detainments of kings, princes, and people of what nation, con-

dition, or quality soever, barratry of the master and mariners
;

and all ofher perils, losses, and misfortunes, that have or shall •

come to the hurt, detriment, or damage of the said goods and
merchandizes, and ehip, or part thereof,"

The policy is frequently made with the words lost or not lost

in it ; which are peculiar to English policies, and add greatly

10 the risk : as though the ship be lost at the time of the in-

surance made, the underwriter is liable, if there be no fraud, I

Park, 24. See 5 Burr. 2083,

But the retrospective operation of the policy is sometimes
controlled bv a warranty that the vessel was safe on a particular

day. 3 7\ tf. 36o.

Seventhly. The -premium or consideration for the risk, which
is always expressed in the policy to be received at the time of

j

underwriting; but policies in general are effected by the in-

tervention of a broker, between whom and the insurers open
accounts are kept by the usage of trade ; and who are there-

|

fore, it seems, liable, in an action, to the insurers, notwith-
standing such admission by the words of the policy. Park, 26.

But see 3 East, 222.

Eighthly. The day, month, and year, on which the policy was
executed.

Ninthly. The policy must be duly stamped. The stamp
duties payable on sea insurance policies ure regulated bv the

55 G. 3. 184 ; and 3 and 4 IV. 4, c. 23 ; and vary according
to the voyage or risk, the premium paid, and the amount in-

sured.

Where application was made to the underwriters for liberty

for a ship to go into port, to discharge part of her cargo, having
been overladen, and leave was given, and a loss ensued

;
held,

that the memorandum giving such liberty did not require a

new stamp. 2 B. § A. 320.

Where several underwriters on the same policy all agree
to refer the demand of the assured on that policy, one stamp
for the agreement to refer, and one stamp for the award, are

sufficient; for the several underwriters have a community of
interest in the subject insured. 6 Taunt. 171.

The 55 G, 3. c. 63. contains a provision to legalise in certain

cases alterations in the terms and conditions of a policy without
]

a fresh stamp.

It is stated above, that policies are generally effected by the
intervention of a broker, and that the name of the agent of an
insurer residing abroad must be mentioned in the policy. It

j

seems, therefore, the proper place here to mention, that such
agent or correspondent is liable to an action for vat insuring,

which is to be tried on the same principles as an action on a
|

policy; and the defendant is entitled to every benefit of which
the underwriter might take advantage. The whole laiv on 1

this subject is laid down in Smith v. Lasee/les, where Butler, J.

mentioned three instances in which such order to insure must
j

be obeyed. 1. Where a merchant abroad has effects in the
hands of his correspondent here. 2. Where, though the mer-
chant has no effects in the hands of his correspondent, yet the

course of dealing has been such, that the one has been used to
!

send orders for insurance, and the other to comply with them,
j

3. If the merchant abroad send bills of lading to his corre- '

spondents here, and ingrafts on them an order to insure, as the
|

implied condition on which the bills of lading shall be accepted.

2 T. R. 187- and note.

A policy in the common form by an insurance club, where i

the members are not responsible for the solvency of each other,

is valid, although the sums which they respectively insure are

not specified on the face of the policy. 4 Camp. [66.

2. A policy being considered as a simple contract of indem-
nity, must always be construed, as nearly as possible, according
to the intention of the contracting parties, and not according to

|

the strict meaning of the words. And, in questions on such
construction, no rule has been more frequently followed, than
the usa^e of trade, with respect to the vovage insured. J Burr.
347, 348. Sec also 2 Salt. MB. 445; 2 Sir. 1265: and
post, III. 3.

The policy is to be construed liberally for the benefit of the
insured, and with a due regard to its design and object as a

contract of indemnity. Cowp. 585 : 3 East, 579 : 9 East, 81 ;

10 East, 344,.

Although, as in the ease of other written instruments, proof
of usage is not admissible to contradict its express tenor

(7 T. Jl. 423 : and see 1 Taunt. 455) ; yet parol evidence is

admissible to explain doubtful phrases, or to asecrtain the usual

practice of the trade. 4 T. R. 208 : 7 T. R. 210 : 8 Taunt.

2(h : $ B. $ A. 113.

The usage of trade with respect to East India voyages has

been more notorious than in any other, the question having
more frequently occurred. The charter-parties of the India

Company give leave to prolong the ship's stay in India for a

year, and it is common by a new agreement to detain her a

year longer. The words of the policy too are very general,

without limitation of time or place. These charter-parties are

so notorious, and the course of the trade is so well known, that

the underwriter is always liable for any intermediate voyage,

upon which the ship might be sent while in India, though not

expressly mentioned in the policy. These principles were hilly

laid down and settled in the nine causes tried upon the ship,

Winchelsea, East Indiaman ; the nine verdicts in which were
ultimately uniform, for the plaintiffs the insured, against the

underwriters. 3 Burr. 1707. ct svq. They have been since

recognized and allowed in subsequent cases. See Park, 49. 5 1

.

However, the parties may by their own agreement prevent

such latitude of construction : nor need this he done by express

words of exclusion ; but if, from the term used, it can be col-

lected, that the parties meant so, that construction shall prevail.

Dougl. 27. And the equitable principles of construction shall

never be carried so far as that when a man has insured one

species of property, he shall recover a damage which he has

suffered by the loss of a different species. Thus, one who has

insured a cargo of goods, cannot; under that insurance, recover

the freight paid for the carriage ; nor can an owner who insures

the ship merely, demand satisfaction for the loss of merchandize

larkn thereon, and extraordinary wages paid to seamen, or

the value of provisions by reason of detention of the ship at

any port. Park, 52— til. See also I Term Rep. 127- 130:

and post, II.

Policies of insurance are to be construed by the same rules

as other instruments, unless where, by the known usage of

trade, or the like, certain words have acquired a peculiar sense

distinct from their ordinary and popular sense. 4 East, 410*

A policy on a ship generally from A. to B. was construed to

mean till the ship was unladen. Sfriim. 243. liut if it con-

tain the usual words till moored twenty-four hours in safety,

the insurers shall be answerable for no loss that does not

actually happen before the expiration of the time. Even though

the loss was occasioned by an act (of barratry by the master)

committed during the voyage insured. 1 Term Rep. 252.

Under a policy containing those words, the underwriters

were held liable for a subsequent loss ; because the captain, the

very day on which the ship arrived at her moorings, was served

with an order from government to return in order to perform

quarantine; and therefore the ship could not be said to have

moored twenty-four hom*s in safety, although she did not go

back for some days. 2 Stra. 1243.

Where the insurance is upon goods to London, and till the

same be safely landed there, and the insured receive the goods

in his own lighter on arrival, and before they reach land an

accident happen, and the goods are damaged, the insurer is

discharged. 2 Sfra. 1236. But it is otherwise if the goods are

put into a public lighter. Bac, Abr. Merchant, I. (ed. by

4 z 2
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Gwillim 4* Dodd.) But if tlic insured take charge of the goods

himself, though they are in a public lighter^ the insurers are

discharged. 1 New jR. l(i And if they be once landed in

the usual course of business, the risk is at an end, even though

the goods have never been in the possession of the consignees.

8 Camp.
In a policy upon freight, if an accident prevent the ship from

sailing, the insured cannot recover the freight which he would

have earned if she had completed her voyage. 2 Stra* 1251.

But if the policy be a valued policy, and part of the cargo be

on board, when such accident happens, the insured may recover

to the whole amount, 3 T. R. 362,

When an insurance is at andfrom any place, the ship is pro-

tected, from her fust arrival during her preparation for the

voyage ; but if all thoughts of the voyage be laid aside, the in-

surer is discharged, 1 AtL 548 : 2 AtL 359* and see 1 BL Rep.

417, ^18.

The great and leading cases on questions of construction are

two:

—

Tiernay v. Etherington, and Pelly v. Royal Exchange

Company. Seel Burr. 341. 348. In these cases, the princi-

ples to be observed in the construction of policies are fully

considered; and in the latter of them Lord Mansfield observed,

that t( the insurer, at the time of underwriting, has under his

consideration the nature of the voyage, and the usual manner

of doing it ; and what is usually done by such a ship, with

such a cargo, in such a voyage, is understood to be referred to

by every policy." The same principles were adhered to in a

subsequent case, where the same learned judge remarked that

every underwriter is presumed to be acquainted with the prac-

tice of the trade he insures ; and if he does not know it, he

ought to inform himself. Dougl 510—513. So in the con-

struction of a policy upon time, the same liberality prevails as

in other cases; and an attention to the meaning of the con-

tracting parties has always been paid. DottgL 52/—531.

Policy on ship for four months, at and from a place to any

port or ports whatsoever : held, that an open roadstead (being

the usual place of lading and unlading) was a port, within the

meaning of this policy. 2 B. cy A. 460.

Where goods insured were warranted free from seizure in

the port of discharge, the vessel having arrived within about

two miles and a half from the harbour of the place to which

she was destined, the captain cast anchor, and made the signal

for a pilot ; a pilot boat in consequence came out, with douan-

niers on board, who carried the vessel into the harbour, where

the cargo was seized and condemned. This was held to be a

seizure in her port of discharge within the meaning of the

warranty. 8 Camp. 204.

In an insurance upon a voyage to the southern whale fishery,

during the ships stay and fishing, and at and from thence,

back to London, seml/le, that if the ship send home by another

vessel a part of what she has taken, and continue her fishing,

l he advantage is not ended by her shipping such part for Eng-

land. And it clearly is not thereby terminated, if the part

sent home consisted of damaged skins, which would, if kept

on board, have damaged the residue of the cargo, 6 Taunt. 3.

A vessel chartered to an American port, laden with salt, to

bring home a return cargo of timber, entered the port during

an embargo, under which it was permitted her upon the noti-

fication of the embargo, to return with her cargo on board, or

to discharge her cargo and return in ballast ; discharged her

cargo* remained eighteen months there till the embargo ceased,

then shipped her homeward cargo, and wTas lost : held, that

she was not bound, with relation to the underwriters on ship,

to have returned with their cargo of salt, or to have sailed in

ballast, and that the underwriters on ship were still liable.

7 Taunt. 462,

Insurances on goods from A. to B. <c until they should be

there discharged and safely landed;" on their arrival at B.

the merchant to whom the goods belonged employed and paid

a public lighter to land them, and the goods being damaged in

the lighter without negligence, the underwriters were held
liable for the loss. 2 Bos. § Pul. 430, 432. ?r.

Under a policy at and from an island, a ship is protected in
moving from port to port in the same island. 2 Tauni. 301.
And where the policy was on freight at and from Grenada to
London, and it appeared there was only one custom house for

the whole island of Grenada, and the vessel arrived safely at

Grenada, and discharged part of her outward cargo at three
different bays, and on proceeding to a fourth to discharge the
residue and take in part of her homeward cargo* when she was
lost by perils of the sea, it was held that the vessel was pro*
ceeding to the fourth bay for a purpose of the voyage, and that

the insurer was liable. Warre v. Miller, 4 Bam. <"y Cres, 538.
Policies at and from A, to B, include all preparations for the

commencement of the voyage from A. to B. Ibid.

A policy on a foreign ship must be understood as containing

an exception of all captures made by the authority of our own
government, 4 East, 3$6.

Every insurance on alien property by a British subject

must be understood with this implied exception, that it shall

not extend to cover any loss happening during the existence of

hostilities between the respective countries of the assured and
assurer. 4 East, 410,

A policy at and from A. to B. is not vitiated by inserting

without the consent of the underwriters the words (C both or

either." 3 Camp. 382,

3. Warranties in a policy of assurance are either express or

implied. An express warranty must form part of the policy

itself (see post) ; an implied warranty results by operation of

law from the relative situations of the insured and underwrit-

ers ; as for instance, that the ship is seaworthy, which is annexed
to every policy by implication of law, without any stipulation.

Where the assured had once provided a sufficient crew, the

negligent absence of all the crew at the time of the loss, was
no breach of the implied warranty that the ship should be pro-

perly manned. 2 B. <§• A. 73.

A warranty, in a policy of assurance, is a condition, or a

contingency, that a certain thing shall be done or happen, and

unless that is performed, there is no valid contract. 1 T. R.
345. It is immaterial for what end, if any, the warranty is

inserted in the contract ; but, being inserted, it becomes a

binding condition upon the insured, and he must show a literal

compliance with it. Park, 318. So on the contrary warran-

ties shall be strictly construed in favour of the insured. As
where a ship is warranted well on any day certain, though she

be lost by eight in the morning of the day when the policy was
effected at noon, the underwriter shall be liable, 3 T. R* 360.

It is no matter whether the loss happened in consequence of

the breach of warranty or not ; for the very meaning of in-

serting a warranty is to preclude all inquiry about its mate-

riality. 1 T R. 346. It is also immaterial to what cause the

non-compliance is to be attributed ; for although it might be

owing to the merest accident, or to the most wise and pruden-

tial reasons, the policy is avoided. Cowp. 607.
And a warranty to sail on or before a certain day is not

complied with, if the ship be prevented from unmooring by

stress of weather, though she mav lie quite ready to sail.

1 M. $ M. 30i). And see 3 B. % Ad. 514.

In this strict and literal compliance with the terms of a war-

ranty consists the difference between a warranty and a repre-

sentation ; the latter of which need only be performed in sub-

stance^ while a warranty must always be complied with strictly.

In a warranty the person making it takes the risk of its truth

or falsehood on himself; in a representation, if the insured

assert that to be true which he either knows to be false, or

about which he knows nothing, the policy is void on account of

fraud; but a representation, made without fraud, if not false

in a material point, does not vitiate the policy. Cowp. 787 :

Park, c. 18. See post, III. 1.

In order to make written instructions binding as a warranty



they mus appear on the face of, and make a part of, the policy.

Corvp. 790. For though a written paper be wrapt up in the

policy, and shown to the underwriters at the time of subscrib-

ing, or even if it be wafered to the policy, it is not a warranty,

but a representation. Doug, p. 12. in n. But a warranty

written in the margin (transversely, or otherwise) of the policy

is considered to be equally binding, and liable to the same strict

construction as if written in the body of the policy, Dough

11, IS. n. 4. 13. n. And sec 3 B, P. 515* If the under-

writer pay the loss on a policy, and after rind that such war-

ranty was not strictly complied with, he may recover back the

money again by action; 1 T. R. 343 ; which was also a case

arising on a warranty in the margin of a policy.

The various kinds of warranties are too numerous to be men-

tioned; depending generally upon the particular circumstances

of each case. The three cases of warranty, on which most

questions have arisen, are, as to the time of sailing, convoy, and

neutrality of property.

As to the first of these ; if a man warrant to sail on a par-

ticular day, and be guilty of a breach of that warranty, the

underwriter is no longer answerable. Park- 325. c. 18. And

a detention by government, previous to the proposed day of

Bailing, is no excuse for not complying with the warranty, nor

a peril within the terms of the policy. Cowp. 784. So, if the

warranty be to sail after a specific day, and the ship sail before,

the policy is equally avoided as in the former case. Park, 326.

c. 18. But when a ship leaves her port of lading, having a full

and complete cargo on board, and having no other view but the

safest mode of sailing to her port of delivery, for which purpose

she touches at any particular place of rendezvous for convoy,

&c., her voyage must be said to commence from her departure

from that port, and though she be detained at such place of

rendezvous by an embargo, she has complied with the war-

ranty. Corvp. 601—608: and see Thelusson v. Fergttsson,

DoutrL 361. tree. What shall be a departure from the port of

London, or rather what is the port of London, remains yet un-

decided. It seems, however, that Gravesend is the limit of

that port, where vessels receive the custom-house cocket, their

final clearance on board, and from whence they must depart on

the day mentioned in the warranty. Park, c. 18.

The warranty " to depart/' before a certain day, which is

used by the Royal Exchange Assurance Company in their poli-

cies, does not mean merely to break ground, but fairly to set

forward upon the voyage, 6 Taunton* 241.

A licence to export to a hostile country was to continue in

force for exporting until the 10th of September. The ship

cleared at the custom-house in London, on the yth of Septem-

ber, and on the 12th received her clearing note at Gravesend.

No evidence being given by the assured to account for the

delay, held, that the ship had not exported her cargo before the

lOtli, and that the insurance was void. 6 Taunt 390-

A policy of assurance on freight and goods per ship named,

at and from Portneuf to London, warranted to sail on or before

the 28th of October, and on the 26th the ship dropped down

from Portneuf, with an incomplete crew for the voyage, and

on the 28th reached Quebec, which was the nearest place

where she could obtain a clearance, and there completed her

crew, and on the 29th obtained her clearance, and sailed the

next dav- held, that the dropping down from Portneuf to

Quebec on the 26th was not a compliance with the warranty.

3 M. $> S. 456.

Policv of assurance on ship at and from Memel to the ship's

port of "discharge in England, warranted to depart on or before

apartieuLr day; held, that this warranty required not only

that the ship should set sail on the voyage, but that she should

be out of port on or before the day ; and therefore where she

set sail on the voyage before the day, but was detained within

the harbour by adverse winds until after the day, this was not

a compliance with the warranty. 4 Camp. 84: 3 M. $ S. 46l.

The obligation to sail with a convoy is imposed on the in-

sured either by act of parliament, or by the express terms of

the warranty.

If the insured warrant that the vessel shall depart with con-

voy, and it do not, the policy is defeated, and the underwriter

is not responsible.

A convoy means a naval force under the command of that

person whom government, or any authorized by them, may
happen to appoint. Park, c. IS.

The duty of officers appointed for convoy to merchant ships

is prescribed by stat. 13 Car. 2. st. L c. 9- 17- confirmed

by stat. 22 G. 2. c. 33. § 2. art. 17-' Park, 350, n. See

post, II. 4.

Ships not to set sail without a convoy, 38 G. 3. c. 76:

43 G. 3. c. 57*

But see 39 C. 3. c. 32. which permits vessels laden with the

produce of the fishery, &c. of Newfoundland or Labrador to

sail without convoy or licence, notwithstanding the 38 G. 3.

c. ?6. § L&c.
To vacate the insurance it is not enough to show that the

ship sailed without convoy by the instrumentality of an agent

of the insured; unless it is shown that the agent had the

authority from the insured for that purpose. 3 Camp. 497 :

4 Taunt. 4^3. And as the law requires the ship to sail with

convoy, the presumption is that she did so till the contrary is

shown. 4 Camp* 231. Every person who ships goods in a

vessel sailing without a convoy, does so at his peril of her

having a licence for that purpose for the voyage. 4 Taunt. 178 :

15 East, 517.

A sailing with convoy from the usual place of rendezvous, as

Spithead for the port of London, is a departure with convoy

within the meaning of such warranty, 2 Salk. 443 : 2 <S7/\

1263. 5. And although the words used are generally to depart

with convoy, or to sail with convoy, yet they extend to sailing

wTith convoy throughout the voyage. 3 Lev. 320. And this

point was unanimously confirmed by the whole court in more

modern times. DougL 72- Lilly v. Ewer,
Ships sailing from foreign ports are not wTithin the convoy

act, unless there are persons at those ports authorized to grant

convoy or licences. Holt, 185.

Sailing orders are necessary to the performance of a war-

ranty to depart with convoy, unless particular circumstances

exempt the insured from the general rule, 1 B. § P, 5 :

2 B. $ P. 164,

But an unforeseen separation from convoy is a peril to which

the underwriter is liable. 3 Lev. 320 : gSa/A. 443: Garth*

216: 1 Show. 320: 4 Mod 58. 8. C. And even where the

ship has without any neglect, by tempestuous weather, been

prevented from joining the convoy at all; at least, so as to

receive the orders of the commander of the ships of war ; if she

do every thing in her power to effect it, it shall be deemed a

satisfaction of the warranty to sail with convoy. 2 Sir.

J 250.

The last species of warranty above mentioned is that of

neutrality; or that the ship and goods insured are neutral

property. This is different from the two former; for if this

warranty be not complied with, the contract is not merely

voided as for a breach, but is absolutely void ab i?iitio3 on

account of fraud, being a fact at the time of insuring within

the knowledge of the insurer ; an error in which must there-

fore arise from a deliberate falsehood on his part. 4 Burr.

1419 : 1 Black. Rep. 427. And see post, III. But if the ship,

&c. is neutral at the time the risk commences, the insurer

takes upon himself the chance of war and peace during the

continuance of the policy. DougL 732.

A warranty in a policy of insurance that the ship is

American property, means that the ship is entitled to all the

privileges of an American flag ; and if she have no passport on

board (which is required by treaty between France and Ame-
rica) the warranty is not complied with, and the assured cannot

recover against the underwriter, though in fact the ship suffer
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no inconvenience in the vovage from the want of the passport.

7 T. R. 705.

Any forfeiture of neutrality by the wilful act of the assured,

or of the master, &c. after the commencement of the voyage
insured, is a breach of warranty of such neutrality. 8 T. R.
230.

A warranty of neutrality in a policy of insurance is not

falsified by a sentence in a foreign Court of Admiralty, con-

demning a ship for navigating contrary to the ordinances of

that belligerent state to which the neutral country had not

assented. 8 T. R. 434-.

Nor does the seizure and sale of a vessel by a neutral state*

(no sentence of condemnation being shown,) change the pro-

perty. (> Taunton, 2f>-

Where a foreign Court of Prize professes to condemn a ship

and cargo on the ground of an infraction of treaty, in not being

properly documented, &c. as required by the treaty between
the captors and captured ; such sentence is conclusive in our
courts against a warranty of neutrality of such ship and cargo
in an action upon a policy of insurance against the underwrit-
ers, although inferences were drawn in such sentence from ex

parte ordinances in aid of the conclusion of such infraction of

treaty. 5 East, 99.

4. The oldest case in the hooks on a marine policy of insur-

ance is in 7 Rep, 47. b. which only serves, however, to show
that this contract was at that time very little understood. In

the reign of Queen Elizabeth, a statute was passed (43 EUz*
c. 12.) to erect a particular court for the trial of insurance

causes in a summary way, by a commission to the Judge of the

Admiralty, the Recorder of Loudon, two doctors of the civil

law, two common lawyers, and eight merchants, with an
appeal by bill to the Court of Chancery. This statute was ex-

plained, and the number of commissioners requisite to form a

quorum reduced, by the 13 and 14 Ca?\ 2. c. 23 ; but the court

erected under these acts has been long disused ; for this among
many other reasons, that its jurisdiction is not sufficiently exten-

sive. See Sir, 106; 1 Shaw. 3Q6: 2 Sid. 121. Insurance

causes are now therefore decided, like all other questions of

property, by a trial by jury in a court of common law; and
which, on due consideration, will appear the most safe, eligible,

and (as now regulated) expeditious mode that could be adopted.

Park, Inlrod.

Some excellent suggestions, however, have been made as to

the benefit of reviving, under proper modifications, an institu-

tion similar in its principles to that of the court established by
the statute of Elizabeth* Unquestionable and unquestioned as

the rectitude and justice of the decisions of the existing tribu-

nals assuredly are, it cannot be denied that in the previous

machinery of litigation there are great opportunities for chica-

nery and vexation ; and there is perhaps no class of cases

coming under the public examination of courts of judicature,

furnishing so many instances of contest, in opposition to the

plain and manifest dictates of common integrity. When the

great increase which has taken place in the matters of inquiry

submitted to courts of justice is recollected; together with the

number of arrangements and expedients resorted to for dispatch,

and the probability of a still continuing increase is con tern-

platedj the arrival of a period may be anticipated, when it. will

be beyond the power of mere arrangement, with all possible

exertion of assiduity and ability, to meet the exigencies of pub-
lic justice, with the existing judicial establishment; and some
alteration of system must take place ; and in such cases the

revival of the court of policies of assurance will be found an
object worthy of regard. See Evans s Statutes, Pt. III. Class

III. nu. 2. and the notes there.

Courts of equity have no jurisdiction over such questions,

because the demand is plainly a demand at law, and the da-

mage as much the object of proof by witnesses, as any other

species of damage whatever. 3 Bra. P. C 525. When, how-
ever, a mistake is made in drawing up a policy, a court of

equity will direct it to be rectified according to the intention

of the parties. 1 Ves. 318. If the trustee in a policy of in-

surance refuse his name to the cestui que trust, in an action, or

a commission is necessary to examine witnesses residing abroad

;

(but this may he now issued by a court of law ; see tit. Depo-
sitions;) or where fraud is suspected, and a disclosure of cir*

cumstances is to be procured upon the oath of the insured;

application may be to a court of equity. But, in all other cases,

a court of common law is the proper forum. See 1 Atk. 54-7:

2 Ath\ 35$: Park, e% 20. And even if the parties, by a clause

in the policy, should agree to refer any dispute to arbitration,

that will not be a sufficient bar to an action at law, unless a

reference is in fact made, or is depending. 1 IVils, 1 29.

To recover upon a policy against either of the insurance com-

panies (the Royal Exchange, or London Assurance), the action

must be debt, or covenant, as their policies are under seal;

from hence formerly arose an inconvenience, as under the

plea of a general issue in those actions the true merits of the

case could seldom come in question. To remedy this, the

11 G. 1. c. 30. § ±3. enabled the jury to give such part only

of the sum demanded in debt, or so much damages in covenant,

as on the evidence the plaintiff in justice ought to have had.

See now as to the general issue, post.

In order to recover against a private underwriter upon the

policy, who merely subscribes his name without any seal, the

form of action is a special indebitatus assumpsit, founded upon

the express contract, which action may be brought in the name

of the broker effecting the policy ; and by stat. 19 G. 2. c, $7*

§ C). within fifteen days after action brought, the plaintiff, on

request in writing, must declare the amount of all insurances

on the same ship. Park, c. 20.

The 19 G. 2. c. 37. § 7* also enables defendants to pay

money into court in all such actions ; after which, if the plain-

tiff proceeds, and has not a verdict for more than the money

paid in, he shall pay costs to the defendant.

It was formerly usual for the insured to bring separate

actions against each of the underwriters (how many soever) on

a policy, and proceed to trial on all. This was found to be

expensive, and, in fact, unjust ; and the Court of King's

Bench intimated, that in such a case they would grant impar-

lances in all the actions but one, till that could be tried. 2 Bam.
B> R. 103. At length Lord Mansfield introduced the present

consolidation rule, which is now admitted in general practice,

by which the proceedings in all the actions but one are stayed;

and in consequence of this convenience the defendant under-

takes not to file any bill in equity, or bring a writ of error for

delay, and to produce all books and papers material to the

point in issue. Parky Ititrod.

When money has been paid b}r mistake to the insured, or

where the insured wishes to recover back the premium, the

proper remedy is by action for money had and received to the

plaintiff's use. I SalL 22 : Skinn. 412 r 1 Show* 156.

Where an insurance broker debits the underwriter with a

loss, and takes his acceptance for the balance of account between

broker and underwriter, payable at a later date than the time

when the loss would be payable in cash, the assured may main-

tain an action against the broker for money had and received,

though the acceptance was dishonoured, and the broker never

received any money* 6 Taunton, 110.

The declaration on a policy of insurance must set out the

policy, and aver that it was signed by the defendant, and that

in consideration of the premium, he undertook to indemnify the

insured ; it must then state the interest of 'the insured^ and

show the loss to have happened by one of the perils mentioned

in the policy, which must always be stated according to the

truth of the fact. Park, c. 20.

But a declaration on a policy of insurance on a foreign

ship need not aver any interest in the assured, though there

be no such words as " interest or no interest" in the policy.

2 East, 385.
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In a declaration on a policy of insurance, the plaintiffaverred

that Messrs. H. at the time of effecting the policy* and at the

time of the loss, were interested in the cargo, which was the

subject of the insurance, " to a large amount, to wit, to the

amount of all the money insured thereon :

TJ

at the trial it ap-

peared, that previous to effecting the policy, Messrs. H. had

admitted another mercantile house to a joint concern in the

cargo insured ; held, that the averment was supported by the

evidence. 2 Bos* and PuL 240.

By the rules of H. T. 4 IV* 4. two counts upon the

same policy of insurance are not to be allowed ; but a count

upon a policy of insurance, and a count for money had and

received, to recover hack the premium upon a contract implied

by law, are to be allowed.

liy the same rules, in actions on policies of assurance the

interest of the assured may be averred thus ;

—

* £ That A., B , C, and D., or some or one of them, were or

was interested, &e. ;" and it may be also averred, " that the

insurance was made for the use and benefit, and on the account,

of the person or persons so interested.'
1

More particularly as to the manner of alleging the loss

to have happened within the perils of the policy. To aver

that the loss happened by the fraud and negligence of the

master, has been held a sufficient averment of barratry ; 2 Ld.

Rapn. 1349: l Sir* 581 ; though it is now usual to aver pre-

cisely, in terms, that the loss happened by the barratry of the

master or mariners. Park, c. 20. Though the declaration

allege a total loss, the insured may recover for a partial one ;

for in actions for damages merely, the plaintiff may always

recover less, hut not more, than the sum laid in the declaration.

2 Burr. 904: 1 Black. Rep, lyS, So though the plaintiff

appear in proof to have a larger interest than is averred in the

declaration, yet he is entitled to recover to the amount alleged.

Park, 402. c. 20.

But under an averment that after lading the cargo the ship

sailed on the voyage and was lost, the plaintiff cannot recover

on proof that the ship before she had half her cargo on board,

was driven from her moorings and lost, Abiihol v. Bristow,

6 W* P. Taunton, 46'4.

In order to entitle the insured to recover expenses of salvage,

it is not necessary to state them in the declaration, as a special

breach of the policy. They may he given in evidence, because

an Insurance is against all accidents, and salvage is an imme-

diate and necessary consequence of some of those stated in a

policy. Hardtv. 304.

The general issue, non assumpsit, was the usual plea to a de^

claration upon a policy against private persons ; and under this

plea and the general issue, pleadable by corporations, the

defendant had a right to take advantage of all those circum-

stances which either rendered the policy void, or made it of no

effect ; such as fraud, want of interest, not being sea-wori by,

deviation, non-performance of warranties, &c. Park, 404.

c. 20.

But by the rules of H. T. 4 W\ 4. the plea of non as-

mmpsit only operates as a denial of the subscription to the

policy by the defendant, but not of the interest, of the com-

mencement of the risk, of the loss, or of the compliance with

warranties.

The evidence to be given, and the proof necessary in actions

on policies of insurance, may be collected from the statement of

the allegations requisite in the plaintiff's declaration. It may,

in addition, be observed, that the first piece of evidence is

proof of the defendant's hand-writing to the policy, which,

however, is most generally admitted. See now tit. Evidence, L
Though the general usage of trade is allowed to be given in

evidence to control, or extend the words, yet no parol evi-

dence shall be given which directly tends to contradict the

terms of a policy. Skinn, 54. In an action against the under-

writer, the policy is evidence that the premium was paid ; the

insured, however, must prove his interest by a production of

all the usual documents, bills of sale, bills of parcels, of lading,
&c. See 2 Sir. 1127- But in a valued policy, it is only neces-
sary to prove that the goods were on board at the time of the
loss; unless the defendant can show that the plaintiff had only
a colourable interest, or has greatly overvalued the goods. But
it is only in cases of total loss, that any difference consists

between a valued policy, and an open policy; in the former
ease the value is ascertained ; in the latter it must be proved.
But where the loss is partial, the value in the policy can he no
guide to ascertain the damage; which then becomes a subject
of proof, as much as an open policy. Park, 1 03. Ill: 2 Term
Rep. 1 87. And, in the last place, the plaintiff must prove that
the loss happened by the verv means stated in the declaration.

1 T. R. 304. See Ilardw. 304.

Sentences of foreign Courts of Admiralty are frequently
brought forward in insurances causes. It may be requisite,

therefore, to remark, that wherever the ground of such sen-
tence is manifest, and it appears to have proceeded expressly

upon the point in issue between the parties, or wherever the

sentence is general, and no special ground is stated, there

it shall be conclusive and binding; and the courts here will

not take upon themselves, in a collateral way, to review the

proceedings of a forum having competent jurisdiction of the

subject matter. But if the sentence be so ambiguous and
doubtful, that it is difficult to say on what ground the decision

turned, or if there be colour to suppose, that the court abroad
proceeded upon matter not relevant to the matter in issue, theie

evidence will be allowed in order to explain ; and if the sen-

tence upon the face of it be manifestly against law and justice,

or be contradictory, the insured shall not be deprived of his

indemnity ; because any detention, by condemnation under par-

ticular ordinances or decrees which contravene or do not form
a part of the law of nations, is a risk within a policy of insur-

ance. Park, c. 18. adJin. And see DougL 554. (574.) Ber-
nard} v. Motteux. See post> II, 3.

5. Re-assurance is a contract, which the first underwriter

enters into, in order to relieve himself from those risks which
he has previously undertaken ; by throwing them upon other

underwriters, who are called re-assurers. It is a species of

contract still countenanced in most parts of Europe, and
which was admitted in England till it was found productive

of glaring and enormous frauds, which rendered it destructive

of the benefits it was originally intended to promote. The
legislature, therefore, found it necessary to interpose, by an.

act which permitted only such contracts of re- assurance as

tended to the advancement of commerce, or the real benefit

of an individual. For this purpese the stat. 19 G. 2. c* $7,

§ 4. declares it to be unlawful to make re-assurance, " unless

the assurer or underwriter should be insolvent, become a
bankrupt, or die ; in either of which cases such assurer, his

executors, administrators, or assigns, may make re-assurance

to the amount before by him assured, expressing in the policy

that it is a re-assurance which statute extends to re-assur-

ances on foreign ships previously insured by foreign under-

writers, 2 r. R. l6l.

In France, as in other countries, it was formerly allowed to

the insured to insure the solvency of the underwriter \ but this

practice is not allowed in England ; and, though no express

notice is taken of it in the above statute, it seems that such a

policy would be looked on as a wager policy, and treated

accordingly. See post, III, 5.

Double insurance is totally different from re-assurance. It

is where the same man is to receive two sums instead of one, or

the same sum twice over, for the same loss, by reason of his

having made two insurances upon the same property. 1 Burr*

496. It makes no difference whether such insurances are both

or either made in the name of the insurer, or of another per-

son, if actually made on his account. Park; 285.

These double insurances are not void, but are considered as

being made by the assured, to increase his securiiy ; the
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assured, therefore, shall receive only one satisfaction to the

real amount of his loss, and no more, which he may recover

against which set of underwriters he pleases. And when one

set of underwriters pay the loss, they may call upon the other

underwriters to contribute in proportion to the sums they have

insured. 1 Black. Rep. 41 6: 1 Burr. 492, But though a

double insurance cannot be wholly supported, so as to enable a

man to recover a two-fold satisfaction ; yet various persons

may insure various interests on the same thing, and each to the

whole value, as the master for wages, the owner for freight,

one person for goods, and another for bottomry, &c. See

1 Burr, 489: 1 Black. Rep. 103. In which case the defend-

ants were expressly apprised that there might probably be

another insurance than that which they underwrote.

In an action on a valued policy it is no defence to prove that

the assured have received the amount of the valuation in this

policy from the underwriters on another policy, if the subject-

matter insured be proved to be of a value equal to the sum
received, and that sought to be recovered. 4 Camp* 22 S,

II. 1. The loss must always be a direct and immediate con-

sequence of the peril insured, and not a remote one, in order to

entitle the insured to recover. 1 T. R. 130. n. a.

Questions as to losses by perils of the sea have very seldom

arisen. The general rule is, that every accident happening by

the force of wind or waves, by thunder and lightning, by

driving against rocks, or by the stranding of the ship, or any

other violence that human prudence could not foresee, nor

human strength resist, is to be considered as a peril of the sea

;

and for such losses the underwriter is answeTable. Pari, 6l

:

1 Sitow. 323 : 2 Rot. Ab. 248. p. 10 : Comb. 56.

The underwriters are liable for a loss arising immediately

from perils of the sea, such as winds and waves ; although

remotely from the mismanagement and negligence of the master

and mariners, 5 B. $ A. 111. Where a merchant vessel was
taken in tow by a ship of war* and was thereby exposed to a

tempestuous sea, which injured the goods, this was held a peril

of the sea, 1 SIark. Ca. 157- And see 4 Camp. 28[). But a

ship driven on an enemy's coast by the wind, and there cap-

tured, shall be said to be lost by capture, and not by perils of

the sea, Peake, 212 i S. V. 2 Bing. 203, And if a ship hove

down on the beach within the tideway to repair be thereby

bilged and damaged, it is not a loss occasioned by perils of the

sea. 3 Taunt 227. And see 4 M, § S. 88 : 5 B. $ A. 161.

A loss occasioned by another ship running down the ship in-

sured through negligence, is a loss by the perils of the sea.

4 Taunt. ti&
A transport in government service was insured for twelve

months, during which she wTas ordered into a dry harbour, the

bed of which was uneven, and on the tide having left her, she

received damage by taking the ground : held, that this was a

loss by a peril of the sea. Fletcher v, Inglis, 2 B. # A. 315.

Where an American ship, insured from New York to Lon-

don, warranted free from American condemnation, having for

the purpose of eluding her natural embargo, slipt away in the

night, was by force of the ice, wind, and tide, driven on shore,

where she sustained only partial damage, but was seized the

next day, and afterwards with great difficulty and expense got

oWj and finally condemned by the American government for

breach of the embargo ; it was held, that as there was ulti-

mately a loss by a peril excepted out of the policy, the assured

could neither recover for a total loss nor for any previous partial

loss arising from the stranding, &c, which in the event became

wholly immaterial to the assured. 12 East, R. 6"48*

In a total loss, properly so called, the prime cost of the pro-

perty insured, or the value in the policy, must be paid by the

underwriter, according to his proportion of the insurance. See

utile, T. 4. Where the policy is a valued one, it is only neces-

sary to prove that the goods were on board at the time of the

loss ; unless the defendant can show that the plaintiff had

only a colourable interest, or has greatly over-valued the
goods ; but where it is an open policy, the value must also be
proved. Park, 103. 111.

A total loss in insurances docs not always mean that the
property insured is irrecoverably lost or gone; but that, by
some of the perils mentioned in the policy, it is in such a con-
dition as to be of little use or value to the insured, and to jus-
tify him in abandoning his right to the insurer, and calling
upon him to pav the whole of his insurance* Pari, QS H3
On an insurance on ship and goods, valued at so much on

a voyage to Africa and the West Indies, the assured is entitled

to recover the whole sum on a total loss, which happened in the
latest period of the voyage

;
although a considerable part of

the estimated value consisted originally in stores and provisions

for the purchase and sustenance of slaves during the voyage,
and the slaves were brought to a profitable market at the first

place of the ship's destination, where she arrived a mere wreck,
and soon after foundered. 2 East, 109.

And where a ship insured, arrived in port a mere wreck,
and was obliged to be lashed to a hulk to avoid sinking, and
in attempting to remove her to the shore, a few days after-

wards she sunk ; held, that the assured might recover as for :t

total loss, though her cargo was saved, and brought to a profit-

able market. Ibid.

On a policy on horses warranted " free from mortality,**

when in consequence of a storm the animals broke down the

partitions between them, and by kicking bruised each other so

much that thev died ; held, that this was loss bv perils of the

sea. 5 D. $ R. 641 : S. C 3 B. # C. 793.
The like also upon a policy upon mules warranted "free

from mortality and jettison/' where the deaths of the animals
arose from the vibration of the ship in a storm. 5 B. $ C. 107.

Where a ship is so much injured by perils of the sea as not

to be repaired at all, or not repaired without an expence exceed-

ing her value when repaired, the assured may recover for a

total loss, without notice of abandonment. 2 B. $ C. 6*91,

If a ship has been once necessarily abandoned, the owners
may recover for a total loss, though she is afterwards recovered

and brought into port. 7 B. 8? C. 794.

Where a ship having received considerable damage from tem-

pestuous weather, was deserted by the crew, who were com-
pletely exhausted, on the high seas for the mere preservation of

their lives; and the ship was then taken possession of by a fresh

crew, who succeeded in conducting her safely into port; held,

that such desertion of the crew did not amount to a total los*.

2 B. # A. 513.

So upon a policy on hogsheads of sugar, warranted against

particular average, some part of the sugar in every hogshead

being preserved, though less than three per cent, on the cargo,

it was held that this could not be a total loss* 7 Taunton,

154.

The insured may call upon the underwriter for a total loss,

if the voyage be absolutely lost, or not worth pursuing ; if the

salvage be high, as half the value; or if further expence be

necessary, and t!u underwriter will not engage at all events

to bear that expence. 2 Burr. HQS: 1 BlacL Rep. 276: and

post, 7.

But where a ship having been sold under the decree of the

Admiralty Court to pay the salvage, and it not appearing that

the assured had taken any means to prevent such sale, held that

they had no right to abandon, and that there was no more than

a partial loss. 2 B. <$• A. 513,

When a master on a loss taking place, sells the ship and

cargo, and thereby puts an end to the adventure, the under*

writers are liable for a total loss, provided the sale \vas a

matter of necessity and for the benefit of all concerned.

8 Taunt. 755 : 3 Moore, 115: S. C 3 Bro. B. 151. (»•)

Where a vessel was so much injured by the perils of the .nea

that in order to render her sea-worthy it would cost as much to

repair her as she was originally worth, or as much as would
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build a new ship, and the captain sold her to a purchaser, who
repaired her and sent her on a voyage which she never completed,

in consequence of her infirmity j held, that the underwriters were

liable as for a total loss, although the vessel remained in specie

at the time she was sold. 4 D.$ R. 203 : 1 C. $ P. 213.

And where a ship was so shattered in a storm that it was

found on survey that the expenses of repairing her would far

exceed her original value, and the captain sold her honajtde for

the benefit of all concerned, and the purchaser shortly after-

wards broke her up ; held, that this was such an urgent neces-

sity as justified the sale. 8 Moore, 622: 1 Bing. 445.

The question being whether the loss was total or partial
;

held, it ought to have been left to the jury to say whether the

particular injuries could not have been repaired so as to render

the ship seaworthy for the voyage, and not whether she was

generally not worth repairing thoroughly, 1 L. 4* fV. 140.

And as to what is a total loss, see 8 B. § C. 56 1

.

A ship which is never heard of after her departure, shall

be presumed to have perished at sea. See 2 Slra. :

Park, 63. In England no time is fixed within which payment

of a loss may be demanded from the underwriter, in case the

ship is not heard of. But a practice prevails among merchants

that a ship shall be deemed lost if not heard of within six months

after her departure for any port of Europe, or within twelve,

if for a greater distance. This latter term, however, seems

too short with respect to India voyages, and is extended in

Spain to a year and a half, and formerly in France to two
years; and in case of an adjustment on such supposed loss, if

the ship arrives, the underwriter may recover back the money
paid by him. Park, 63—65.

2. Capture, as applied to the subject of marine insurances,

is a taking of the ships or goods belonging to the subjects of

one country, hy those of another, when in a state of public

war. Park, c. 4. As between the underwriter and the

insured., a ship is to be considered as lost by the capture,

though she he never condemned at all, nor carried into any

port or fleet of the enemy ; and the underwriter must pay the

loss actually sustained. If, therefore, either before or after

condemnation, she be retaken, and the owner have paid salvage,

the insurer must pay the loss sustained in consequence, 2 Burr*

694. 696.

No capture by the enemy can be so total a loss as to leave

no possibility of recovery. If the owner himself should retake

at any time he will be entitled ; and by stat. 29 G. 2. c. 34.

§ 24. if an English ship retake the vessel captured, either

before or after condemnation, the owner is entitled to restitu-

tion on stated salvage. See post, 6. In all such cases, if the

loss be paid by the underwriter before the recovery, he stands

in the place of the insured, and will be entitled to the benefits

of the restitution. Park, 66: 2 Burr. 688.

Before the stat. 19 G. 2. c. 37- which abolished wager-

policies, the recapture had a considerable effect upon the con-

tract of insurance, and several cases were determined on that

question. See 10 Mod. 77- 2 Burr. 695 : Com. 360:

1 Wils. 191 : 2 Slra. 12.50: Park, 73. 77- But now the con-

tract is not at all altered between the underwriter and the

insured by such event. 2 Burr. 695. 11 9$.

In a case of capture, when a recapture takes place before the

notice of abandonment is given (10 East, 329 : I Camp. 564:

2 Taunt. 363.), or even after such notice, but before an action

is brought (4 M. $ S. 393: 5 M. cy S. 418. 42C: 10 East,

345.), and the loss is thereby changed from a total into a

partial one; the insured can only recover for such partial loss.

Thus an abandonment offered to be made by the assured to

the underwriter, upon intelligence brought of the capture of

the goods insured, which the underwriter refused to accept,

was held not to entitle the assured to recover as for a total

loss, where, before action brought, the goods were recaptured,

and arrived at the place of destination, by which a partial loss

only was sustained, for the assured can only recover an indem-
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nity for such loss as he lias sustained at the time of action

brought, 4 3/. § S. 393.
So where a master had re-purchased the vessel (a seizure

and sale having been made by a neutral state, and no condem-
nation being shown), he having acted without the authority

from the assured, who refused to accept the ship, or repay him
the price, the assured, who had not abandoned, were not per-

mitted to recover for a total loss, for the property is not

changed. 6 Taunton, 25.

Where a ship insured from Liverpool to Sierra Leone was
captured, plundered, her guns, stores, papers, and instruments,

taken away, and the voyage lost, and was carried to Fayal,

where proceedings were instituted in the Admiralty Court, and
sentence was pronounced in favour of the assured : but appeal

was made against such sentence^ and the assured abandoned,
which abandonment the underwriter refused to accept, and
afterwards the remainder of her cargo was sold at Fayal, and
the law expenses paid thereout, and the rest left as a deposit

to answer the event of the appeal in order to obtain the release

of the ship, and afterwards the ship returned to Liverpool:

held, that the assured might recover for a total loss in an
action brought after the ship's return to Liverpool* 4 M. § S.

576.

By the marine law of England, as practised in the Court of

Admiralty, it was formerly held, that the property was not

changed so as to bar the original owner in favour of a vendee

or re-captor, till th iv Lad been a sentence of condemnation.

2 Burr. 694. And now, by stat. 29 G. 2. c. 34. already men-
tioned, this right of the original owner, in case of a re-capture,

is preserved to him for ever, upon payment of certain salvage,

from one-eighth to half the value, to the rc-captors. See

post, 6.

A capture having been illegal, but the charges and delay

being great, the insured made a compromise bona Jide for the

liberation of the ship; the underwriters were held to be answer-

able for the charges of that compromise. Bcrens v. Pucker,

1 Black. Rep. 31 3: Park. 67. See Ransom.

On tliis head it may also be proper to state the following

act of parliament, against ransoming captured ships. Previous

to its passing, it seems, from the above case, that the insurers

would have been liable to make good sums paid by the master

for ransom, and that the insurers were liable for the charges

of such compromise made, bona Jide, whether the capture was

legal or not. And in the case of Yates v. Hall, the circum-

stances of which took place before the passing of the act, the

Court of B. R. determined, that a promise made by a captain

of a ship on behalf of Ins owners to pay monthly wages to a

sailor, in order to induce him to become a hostage, was binding

on the owners, although they abandoned the ship and cargo,

1 Term Rep. 73, 80.

By stat. 22 G. 3. c. 25. it is made unlawful for any subject

to ransom, or to enter into any contract for ransoming, any

ship belonging to any subjects, or any goods on board the same,

which shall be captured by the subjects of any state at war

with his Majesty, or by any persons committing hostilities

against his subjects. § 1.

All contracts which shall he entered into, and all bills,

notes, and other securities, which shall be given by any per-

son for ransom of any ship, or of any goods on board the

same, shall be absolutely void. § 2.

If any person shall ransom, or enter into any contract for

ransoming, any such ship, or any goods on board the same,

such person shall forfeit 500/., which may be sued for by any

one. § 3.

Clauses exactly similar to those were inserted in the Prize

Act 33 G. 3. c. 66. the continuance of which was limited by

the duration of the then war with France. Commanders of

British privateers were also by that act prohibited from ran-

soming prizes taken by them from the enemy, under forfeiture

of their letter of marque, and imprisonment in the discretion

5 A
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of the Court of Admiralty. Continued by 43 G. 3. c. 1()0.

§ 33. (during the then war), and by 45 G. 3. c- 72. § 19- con-

tinued to the end of the war,

3. On questions of detention not much difficulty has arisen.

The underwriter, by express words, undertakes to indemnify
agninst all damages arising from the arrests, restraints, and
detainments of kings, princes, or people. Park, 78.

Under these terms, in a policy, detention is said to be an
arrest or embargo in time of war or peace, laid on by the pub-

lic authority of a state. And, therefore, in case of an arrest,

or embargo by a prince* though not an enemy, the insured is

entitled to recover against the underwriter. 2 Burr. 6'9fr-

See this Diet. tit. Embargo.
In case of detention by a foreign power, which in time of

war may have seized a neutral ship, in order to be searched

for enemy's property, the costs and charges consequent thereon

must be borne by the underwriter. Halancet v. Johnson, B. R.
Hill. 25 G. 3. Park, 79* But a detention for non-payment
of customs, or for navigating against the laws of those coun-

tries where the ship happens to he. shall not fall upon the

underwriter. 2 Fern. 176.

A detention by particular ordinances which do not form a

part of the general law of nations, is a risk within a policy of

insurance. Per Buller, J., Park, 3t>5.

It is an undecided question, whether a detention by the

governing power of the country to which the ship belongs, is

a peril within the policy, though it seems that it is. See
2 Ld. Raym. 840; 2 Salt. 444: Park, 80. A policy of

assurance on a ship and stores, "at, and from a port" in a

foreign country, in the common form against arrests of princes,

people, &c, extends to an embargo laid on by the government
of that country, in the loading port. () T. R. 413. And if

the embargo continue, the assured may abandon, and recover

as for a total loss , Ibid. Sed Qu. The effect of an embargo
by this country laid on a ship insured here ? Ib. 422.

But if an armed force board a ship, and take part of the

cargo, the underwriters are not liable, on a count stating the

loss to be by people to the plaintiffs unknown ; for people, in

the policy, means the governing power of the country. 4 T. R.

783.

In all cases of losses by detention, before the insured can
recover, he must abandon to the underwriter wdiatever claims

he may have to the property insured. Park, 82. See post, 7*

In 8 T. R. 259- it was held by the Court of K. B. that an
embargo only suspends, but does not dissolve, the contract

between the parties.

A British ship, insured from Hull to St. Petersburgh, having

sailed under convoy to the Sound, wras afterwards stopped in

her course by a king's ship in the Baltic, from an apprehension

of hostilities, for eleven days, and then proceeded to a point of

rendezvous for convoy, where she waited seven days longer,

and then sailed under convoy, till the king's officer received

intelligence that a hostile embargo was laid on British ships at

St. Petersburgh, when he ordered the fleet back to the place of

rendezvous, from whence the ship returned to Hull. Held,
that this loss of the voyage was not attributable to the arrest

or detainment of kings, &c, but immediately to the fear of

the hostile embargo in the port of destination, and, therefore,

not within the policy ; though, if the ship had not been
detained in the first instance by the king's officer, she would
have arrived in time at St. Petersburgh to have delivered her

cargo before the embargo. 1 1 East, 205.

4. The underwriters, by express words, undertake generally

for the barratry of the master and mariners, even though the

master is appointed by the insured himself; a circumstance

peculiar to the insurance law of England. Park, 85.

The derivation of the wTord barratr// is very doubtful: it comes,
most probably, from the Italian barratrare, to cheat. Cowp. 154.

It may be thus defined : any act of the master or mariners, of

a criminal nature, or which is grossly negligent, tending to

their own benefit, to the prejudice of the owners of the ship,
and without their consent or privity. See 1 Stra* 58J

:

2 Stra. 1173: Camp. 143: 1 Term Rep. 323.

Barratry, in English policies, means only wilful misconduct
2 Barn. <fyA.8Z: 8 East, 136': 3 Cowp. 620.

It is barratry in the master to smuggle on his own account.
Cowp. 143: 1 Term Rep. 252 : 3 Term Rep. 277. And in

Robertson v. Ewer (1 Term Rep. V±l.)} Butler, J. seemed to

think the breach of an embargo was an act of barratry in the
master. But if the act of the captain be done for the benefit

of his owrners, and not with a view to his own interest, it is

not barratry. Some question has been made, in certain cases,

Who shall be considered as owner? and it has been determined,
that if the owner of the ship freight it out for a specific

voyage, the freighter is to be considered as owner pro hacvice;
and if the master commit a criminal act, without his privity,

though with the knowledge of the original owner, it is barra-

try. Cowp. 143. 154.

But pending an insurance on freight and a cargo shipped,

the vessel becomes incapable of bringing the cargo home, the

master is bound or not bound to repair her, and cam what he
can on the homeward voyage, as a salvage for the under-

writers on freight according as a prudent owner having regard

to the state of the ship. 6 Taunton, 68;

An act of the captain, with the knowledge of the owners of

the ship* though without the privity of the owner of the goods
who happened to be the person insured, is not barratry, as that

crime can only be committed against the owner of the ship,

and without his consent. 1 Term Rep. 323. And if the

master of the ship be also the owner, he cannot be guilty of

barratry ; Park. 94 ; unless he has chartered the ship ; 7 Taunt.

627' The master being supercargo does not prevent the

underwriter from being liable for his barratry. 8 East, 139.

And see further as to barratry, Bacon's Abr. Merchant , I.

vol. 5. edit , by Gwillim $ Dodd.
Where the master of a vessel condemned for breach of

blockade, swore he was bound for another destination: held,

that this did not so disaffirm his owner's privity and consent to

the breach of blockade, as to enable the plaintiff to recover as

for loss by barratry. 6 Taunton, 375,

In an action by the assured of goods, against the under-

writers for a loss by the barratry of the master, proof that the

person described in the policy as master, and who was treated

with, and acted as such, carried the ship out of her course, for

fraudulent purposes of his own, is prima facie sufficient to

entitle the plaintiff to recover, without showing negatively

that he was not the owner, or affirmatively that any other

person was. 4 T. R. 33.

It is not necessary, in order to make the underwriters liable,

that the loss should happen in the very act of barratry, for, in

case of a deceitful deviation, the moment the ship is carried

from its track writh an evil intent, barratry is committed ; but

the loss, in consequence of the act of barratry, must happen

during the voyage insured, and wTithin the time limited for the

expiration of the policy. 1 Term Rep. 252 : 4 T- R. 33

;

Cowp. 143 : Park, 84. 90.

In an action on a policy on ship, by which, amongst other

risks, the underwriters insured against fire and barratry of the

master and mariners ; they are liable for a loss by fire occa-

sioned bv neglect of the master and mariners. 2 J?. c£ A*

73.

But though they arc responsible for the misconduct or negli-

gence of the captain and crew, the owner is bound, as a con-

dition precedent, to provide a erew of competent skill. 7 B. C.

798. note b.

If a ship take a prize, and, instead of proceeding on her

voyage, the captain is forced by the mariners to return to port

wTith the prize, against the orders of his owners, the captain is

justified by necessity, and it is not barratry, because not done

to defraud the owners. 2 Stra. 1264.
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Barratry in the master is severely punished by the laws of

foreign nations; and several statutes have been passed to pre-

vent these ci-lines in our own country.

The 7 and 8 G. 4. c. 30. which repealed the former acts,

bv § 9- makes it felony, punishable with death, maliciously to

set fire to, or to destroy, any ship or vessel, whether com-

plete or in an unfinished state ; or maliciously to set fire to,

or destroy, any ship or vessel, with intent to prejudice any

owner or part owner thereof, or of any goods on board the

same, or any person who has underwritten a policy of insurance

on such ship, or the freight, or the goods on board the same.

By § 4-3. felonies and misdemeanors under the act committed

within the Admiralty jurisdiction, shall be dealt with, inquired

of, tried j and determined, in the same manner as any other

felony or misdemeanor committed within that jurisdiction.

And by § 12. of the 7 and 8 G. 4, c. 28, all offences pro-

secuted in the Court of Admiralty shall be subject to the

same punishments of death or otherwise, as if committed on

the land.

To this head may also be referred the provision in stat.

S3 G. 3. c. 66. § 8. which subjects the captain of any merchant-

ship under convoy, who shall wilfully disobey the signals

or instructions of the commander of the convoy, or desert

the convoy without notice or leave, to prosecution in the

Admiralty Court, there to be sentenced to a line not exceed-

ing 500/*, and imprisonment for not more than one year. See

ante, L 3.

5. The word average is applied in various senses in policies

of insurance, which in this, above all other particulars, are

indistinct and confused. It is used as well for a contribution

to a general loss as for a particular partial loss. On the pre-

sent occasion we shall consider the term of general or gross

average, in the former sense, and average loss in the latter.

Park, 99 : 3 Burr. 1 555.

Small, or petty average, consists of such charges as the

master is obliged to pay, by custom, for the bene lit of the ship

and cargo; such as pilotage, beaconage, Sec. The term is also

used for a small duty paid by merchants, who send goods in

the ships of other men, to the master, over and above the

freight, for his care and attention: none of these charges ever

fall upon the underwriter. Park, 100. See this Diet. tit.

Average.

When goods arc thrown overboard in a storm to lighten the

ship, for the general safety of the ship and cargo, the owners

of the ship and of goods saved are to contribute for the relief

of those whose goods are ejected : this is called contribution, or

general average, and was first used by the Rhodians, and intro-

duced into England by William the Conqueror. Against all

losses arising from hence, the underwriter, by his contract,

expressly undertakes to indemnify the insured. Park,

121. 129 : 3 Burr. 1 555: 8 T. R.51S: Lex. Merc.

Three things, it has been said, must concur to make the act

of throwing goods overboard legal. 1st, That what is so con-

demned to destruction, be in consequence of a deliberate and

voluntary consultation,between the master and men. 4? M. Sf $.

146. 2nd, That the ship be in distress, and that sacrificing

apart be necessary for the preservation of the rest, 3rd. That

the saving of the ship and cargo be owing to the means used

with that view. But the second seems to be the only material

one. If, therefore, this jettison (the throwing over of the

goods) do not save the ship, but she perish in the storm, there

shall be no contribution of such goods as may happen to be

saved ; but if the ship, being once preserved by such means,

be afterwards lost, the property, if any, saved from the second

accident, shall contribute to the loss occasioned by the former

jettison, Park, 123. And see 12 Co. 63.

The various accidents and charges which will entitle the

Buffering party to call for a contribution, cannot easily be

enumerated ; but it may be laid down as a general principle,

that all losses sustained, and expenses incurred, voluntarily and

deliberately, with a view to prevent the total loss of the ship

and cargo, ought to be equally borne by the ship and her
remaining lading. See Park, 124. 126; Lex Merc. : 2 T. R.
407.

The French ordinance, Lit. 3. tit. Du Jet. art. 13. in

express terms excludes from the benefit of general average
goods stowed upon deck ; and the same rule prevails in practice

in this country ; Myer v. l ouder Dci/I, coram Lord EUenbo-
rough, sittings after Michaelmas, 1803: Backhouse v. Ripley,

coram Chamhre, /. Abbot , on Merchant Ships, SfC. part iii.

c. viii, 323; for goods so stowed may, in many cases, obstruct

the management of the vessel ; and, except in cases where
usage may have sanctioned the practice, the master ought not

to stow them there without the consent of the merchant.

If goods be put on board a lighter to enable the ship to sail

into harbour, and the lighter perish, the owners of the ship

and remaining cargo are to contribute ; but if the ship be lost,

and the lighter saved., the owners of the goods preserved are

not to contribute ; the lightening of the ship being an act of

deliberation for the general benefit, but the saving the lighter

being accidental, and no way proceeding from a regard for the

whole. Park, 124*.

An action upon promises lies by a shipowner to recover

from the owner of the cargo his proportion of general average

loss, incurred by sacrificing the tackle belonging to a ship for

an unusual purpose, or an extraordinary occasion of danger, for

the benefit of the whole concern. 1 Easl }
220.

Diamonds and jewels, when a part of the cargo, must con-

tribute according to their value ; but ship provisions, the

persons of the passengers, wearing apparel, and such jewels as

merely belong to the person, bottomry or respondentia bonds,

and the wages of the sailors, shall not any of them contribute.

Park, 126, 127. 129. 422, See also this Diet. tit. Carrier.

In order to fix a right sum on which the average or con-

tribution may be computed, and which in general is not made
till the ship's arrival at her port of discharge, it is to be con-

sidered, what the whole ship, freight, and cargo, would have

produced net, if no jettison had been made; and then the

ship, freight, and cargo, are to bear an equal and proportion-

able part of the loss. According to the custom of merchants

in England, the goods thrown overboard are to be estimated

at the price for which the goods saved were sold, freight, and

all other charges, being first deducted, Purka L$7?
The general rules as to a partial loss, and its consequences,

were settled in the case of Lewis v. Pucker, 2 Burr, 1 l(>7. ei

seq. from whence much of the subsequent information is

drawn; but the whole of the law on this part of the subject

is more intricate and perplexed than on any other question of

insurance.

Partial loss, then, when applied to the ship, means a

damage, which she may have sustained in the course of her

voyage, from some of the perils mentioned in the policy. When
to 'the cargo, it means the damage which the goods have suf-

fered from storm, &c, though the whole or greater part thereof

may arrive in port. By express stipulation in the terms of the

London policies, these fosses do not fall upon the underwriters,

unless they amount to 31 per cent.; but if a loss, arising from

a general average (i.e. a contribution to a general loss), should

be under 31. per cent, the underwriter is liable. And in all

cases of a partial loss, the value in the policy can be no guide

to ascertain the damage ; but it becomes the subject of proof

as in case of an open policy. Park, 101. 1 10.

When goods are partially damaged, the underwriter must

pav the owner such proportion of the prime cost or value, in

the policv (or if no value is stated in the policy, then of the

invoice price, with all charges and premium of insurance), as

corresponds to the proportion of diminution in value occasioned

bv the damage. Where an entire thing, as one hogshead of

sugar, happens to be spoiled, if you can fix whether it be a

third or fourth worse, then the damage is ascertained; but this

can only be done at the port of delivery, where the whole

damage' is known, and the voyage is completed ; and whether

5 a2
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the price of the commodity be high or low, it equally ascer-

tains the proportion of damage, though no regard is to be paid

to the rise or fall of the market, as to the sum to be paid

by the insurer, which is, in either case, to be regulated only

bv the prime cost or invoice price. Park, 103. $c. ; 2 Ban.
Uf>7.
The rule by which to calculate a partial loss on a policy on

goods by reason of sea damage, is the difference between the

respective gross proceeds of the same goods when sound and
when damaged, and not the net proceeds- it king settled,

that the underwriter is not to bear any loss from fluctuation of

market or port duties or charges after the arrival of the goods
at their port of destination. 2 East, 58 ]

,

These rules can only apply to cases where there is a specific

description of goods; but where the property is of various

kinds, an account must be taken of the value of the whole,
and a proportion of that as the amount of the goods lost.

Park, 111.

Some goods are of a perishable nature, and, against the

losses arising from the principle of corruption inherent in such,

the underwriters of London have exempted themselves, by
declaring in a memorandum contained in all their policies,

that they will not be answerable for any partial loss happening
to corn, fish, salt, fruit, flour, or seed, unless it arise by way of

general average, or in consequence of the ship being stranded;

against a loss by which latter event, however, in cases of these

perishable commodities, the two insurance companies already

mentioned do not undertake to be answerable. See 3 Burr.

On this clause it has in several cases been uniformly held

that no loss shall be deemed total so as to charge the insurers

in case of such perishable commodities, as long as the commo*
dity specifically remains, though perhaps wholly unfit for use.

3 Burr, 1550. The case in 2 Stra, 1065. to the contrary, has
been since over-ruled by that of Mason v. Skurraif, Park, 1 J 6.

in which it was also held, that the term corn included peas and
beans, and other particulars. Sec Park, 112. 117-

Underwriters arc not entitled to notice of the part of the

Slip where goods are stowed, whether on deck or otherwise.

2 Chittof, 227: 4 Camp. 142.

Where, after seizure by an armed mob, the vessel was
stranded, and part of the cargo (consisting of corn) taken by
the mob at their own price, the loss cannot be recovered as for

;i general average ; but for such part as, in consequence of the

Stranding, wTas damaged and thrown overboard, the insured

mav recover, on a count, stating the loss to be bv stranding.

4 T. R. 783.

The usual memorandum "corn, fruit, &c. warranted free

J rum LLverage, unless general or the shij> be stranded," and the

ship be in fact stranded in the course of the voyage, the under-

writers are liable for an average loss arising from the perils of

the seas, though no part of the loss arise from the act of

stranding, 7 T. R. 210.

And in a case of a ship running on some wooden piles four

feet under water erected in Wisbeach river about nine yards

from the shore, but placed there to keep up the banks of the

shore, and lying on such piles till they were cut away, was a

stranding within the meaning of the memorandum in the

policy so as to subject the underwriters to an average loss on
corn, and the jury found accordingly. Dobson v. Bolton, sit-

tings after Easier T. 1799- Park, 4th edit. 111. a. See also

Howring v. Elmslie, Parky 5th edit, p* 115. b.

So where a ship being under conduct of a pilot in her course

up the river to Liverpool, was, against the advice of the

master, fastened at the pier of the dock basin by a rope to the

shore, and left there, and she took the ground, and when the

tide left her, fell over her side and bilged, in consequence of

which, when the tide rose, she rilled with water, and the

goods were wetted and damaged ; held, that this was a strand-

ing to entitle the assured to recover for an average loss upon

the goods. 4 M* # S, 77*

But the striking of a ship on a rock, where she remained a
minute and a half, and was laid on her beam ends, was held
not to constitute a stranding within the meaning of that term
in a policy of assurance. 4 M. $ S, 503.

Stranding, according to its legal signification, is, when a
ship by accident is on the ground or strand, in such a situation

as she ought not to be in while prosecuting the voyage on
which she is bound, and is injured thereby ; and the under-
writers are liable, though such stranding be occasioned by
the negligence of the master or mariners. Bishop v. Pentland,

7 B. % C. 219:1 R. #M 49-

Where a ship grounds in the ordinary course of navigation,

as from the flux or reflux of the tide, without any external

force, it is not a stranding; but where it arises from an acci-

dent, it is. 2 B. Ad, 20.- and see also 2 B. $ A. 315;
5 B, $ A. 225 : 8 Bing. 456.

The salvage to ships of war or privateers for re-capture from
the enemy, and the charges thereon (see prize acts, 29 G. 2,

c. 34: 43 G* 3. c. l60. § 3Q), and the charges incurred irj

obtaining the release of a ship unjustly detained, and reclaim-

ing it in the Court of Admiralty, have been enumerated among
the subjects of general average. 1 Emertg. (>2J}. 631.

The wages and provisions of the creiv, while a ship remained

in port, whither she was compelled to go for the safety of ship

and cargo in order to repair a damage occasioned by tempest,

were held not to be the subject of general average ; nor the

expenses of such repair, nor the wages and provision of the

crew during her detention in port to which she returned, and

wras detained there on account of adverse winds and tempest

;

nor the damage occasioned to the ship and tackle by standing

out to sea with a press of sail in tempestuous weather, which

press of sail was necessary for that purpose, in order to avoid

an impending peril of being driven on shore and stranded.

4 M. # & 141.

The insurer of goods to a foreign country is not liable to

indemnify the assured (a subject of that country), who is

obliged by the decree of a court there to pay contribution to a

general average, which, by the law of this eountnv could not

have been demanded, where it does not appear that the parties

contracted upon the footing of some usage among merchants

obtaining in the foreign country, to be at the same as general

average, but such usage is to be collected merely from the

recitals and assumption made in the decree. Ibid.

W hen the quantity of damage sustained in the course of the

voyage is known, and the amount which each insurer is to pay

is settled, it is usual for the underwriter to indorse on the

policy, "Adjusted this loss at so much per cent" This is

called an adjustment ; after which, if the underwriter refuse

to pay, the owner has no occasion to go into the proof of his

loss, or any of the circumstances, the adjustment being consi-

dered as a note of hand. Park. 117, 118. So after judgment
by default upon a valued policy, the plaintiff's title to recover

is confessed, and the amount of the damage is fixed by the

policy* Dough 315. TheUusson v. Fletcher. And if a loss

be total at the time of the adjustment, and the insurer pay for

a total loss, the insured is not obliged to refund, if it should

afterwards turn out to be partial, but the insurer will stand in

the place of the insured.

6. Salvage is an allowance made for saving a ship or goods,

or both, from the danger of the seas, lire, pirates, or enemies;

in which sense it is there used, though it is also sometimes

incorrectly applied to signify the thing itself which is saved.

Park, 131. And the saver has such a property in the goods,

saved by his own exertions and danger, that in an action of

trover it has been held the defendants might retain the goods

till payment of the salvage. 1 Lord Rapn. 393 : 2 SaJL 654.

Cases of salvage may be divided into two classes ; cases of

loss by the perils of the sea, and eases of capture-

Where goods at sea are preserved in time of danger, there

is no rate of salvage fixed.

But when a ship has been wrecked, the law of England, by
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various statutes, declares, that reasonable salvage only shall be

allowed to those who save the ship or any of the goods ; and

what shall be a reasonable allowance must be ascertained by

three justices of the peace. See 12 Anne} si. 2. c. 18. (made

perpetual by 4 0. ) . c. 12.) : tlil 0. 2. c. if) : and 1 am! 2 (i, 4.

c* 76, which has made further provisions as to the adjustment

of salvage under the 12 Anne, st. 2, c. 18.

As to the salvage on goods liable to the payment of duty,

see the last general act for the management of the customs,

3 and 4 W. 4. c. 52. § 49, 50, .1 1

.

The right of owners on re-capture has been already noticed

(ante, 2.). The salvage in this case is regulated by stats.

J3 & 2. C* 4. § 18: 29 G. 2. c. 34, § 24: which enact/ that if

any prize taken from the enemy shall appear to have belonged

to any of his Majesty's subjects, it shall be restored to the

former owner, upon his paying, in lieu of salvage, one-eighth

of the value, if retaken at any time by one of his Majesty's

ships. If retaken by a privateer, before it has been twenty-

four hours in the possession of the enemy, the salvage paid to

be one-eighth of the value ; if above twenty- four and under

forty-eight hours, one-fifth ; if above forty- eight and under

ninety-six hours, one-third part thereof: and if above ninety

-

six hours, a moiety or one-half part thereof ; or, if the ship so

retaken have been fitted out by the enemy as a ship of war, the

salvage is in all cases settled at a moiety. Sec 43 G. 3. c. 16'0.

§ 39: and 45 G. S. c. 72. § 7-

Wearing apparel of the master and seamen is always ex-

cepted from the allowance of salvage. The valuation of a

ship and cargo, in order to ascertain the rate of salvage, may
be determined by the policies of insurance made on them
respectively, if there be no reason to suspect they are under-

valued. If there be no policy, the real value must be proved

by invoices, &c. Park, 140; Lea: Merc.
Underwriters, by their policy, expressly undertake to bear

all expences of salvage. It is therefore not necessary to state

them in a declaration as a special breach of the policy. Hard.
S04. See ante, I. 4. But if the insurer pay to the insured

such expences, and from particular circumstances the loss he

repaired by unexpected means, the insurer shall stand in the

place of the insured, and receive the sum thus paid to atone

for the loss. 1 Ves. 98.

Salvage, payable under a decree of the Court of Admiralty,

must he proved by regular evidence of the judgment of the

court. Thellusson v. Sheddon, 2 New Rep. 229.

Where the salvage is high, and the other expences are

great, and the object of the voyage is defeated, the insured is

allowed to abandon to the insurer, and call upon hi in to con-

tribute for a total loss, which brings us to the subject of,

7- Abandonment.— Before a person insured can demand from

the underwriter a recompence for a total loss, he must (except

in the cases after mentioned) abandon to him whatever claims

he may have to the property insured; and when the under-

writer has discharged his insurance, arid the abandonment is

made, he stands in the place of the insured, and is entitled to

all the advantages resulting from that situation, in case the

ship or property, &c is not totally lost, or is afterwards restored

by re- capture, &c. See Park, c. 9 : 1

Abandonment is as ancient as the contract of insurance

itself: the time within which it must be made was not, how-
ever, fixed in England till lately. It is now held, that as soon

as the insured receive accounts of such a loss as entitles them
to abandon, they must, in the first instance, make their elec-

tion whether ihey will abandon or not ; and if they abandon,

they must give the underwriters notice in a reasonable time,

otherwise they waive their right to abandon, and can never

after recover for a total loss, 1 T. R. 60S.

An assured, however, is entitled to a reasonable time for

acquiring a full knowledge of the state of a damaged cargo

before he is bound to elect, whether lie shall abandon to the

underwriters as for a total loss. 6 Taunton^ 383 : and see

15 East, 13; 0 M. cy S. 47.

On the other hand, if the insurer rejects the abandon-
ment, he must do so in a reasonable time. % Bro. $ B. 97.
147.

If the insured, hearing that the ship is disabled and has put
into port to repair, express his desire to the underwriters to

abandon, and be dissuaded from it by them, and they order the

repairs to be made, they are liable to the owner for all the

subsequent damage occasioned by that refusal, though it should

amount to the whole sum insured. 2 T. R. 407.

When an abandonment is made, it must be total and net

partial. And though the insured may in all cases choose not to

abandon, yet he cannot at his pleasure abandon, and thereby

turn a partial into a total loss. 2 Burr. 6$7«

We have already seen (a7de> 11. J.) that the insured may
abandon to the underwriter, and call upon him for a total loss,

if the damage exceed half the value ; if the voyage be abso-

lutely lost, or not worth pursuing; if further expends be ne-

cessary, and the insurer will not engage, at all events, to bear

that expence, though it should exceed the value, or fail of

success. But he cannot abandon unless at some period or other

of the voyage there has been a total loss. 1 T. R. 187: Park,

c. 9. p. 1 0*6, Also, if neither the thing insured, nor the

voyage, be lost, and the damage docs not amount to a moiety

of the value, he shall not be allowed to abandon* See 2 Burr.

1211:3 AlL 195 : and Goss v. Withers, 2 Burr. 683. Which
latter was the first case in which the doctrine of abandonment
was gone into at large, and the above principles fully settled,

which have ever since been strictly adhered to, and were par-

ticularly recognized in Milles v. Fletcher, Dough 21 9. 231.

—

And in Hamilton v. Me tides, it was solemnly determined that

the right to abandon must depend on the nature of the case at

the time of the action brought, or at the time of the offer to

abandon : in that case, therefore, where there was a capture

and re-capture, and it was stated, that at the time of the offer

to abandon, the peril was over, as the ship was safe in port,

and had suffered no damage, the court held that the insured

had no right to abandon. 2 Burr. 1 1 9# : 1 Black. Rep, 270.

See also, Park, c. 9-

A loss of voyage for the season by perils of the sea is not a

ground of abandonment upon a policy on goods with a clause of

warranty, free from average, &c. where the cargo is in safety,

and not of such a perishable nature as to make the loss of

voyage a loss of the commodity, although the ship is rendered

incapable of proceeding in the voyage.— The assured are bound

to give notice of abandonment at the earliest opportunity

;

notice given five days after they received intelligence of the

loss was held too late. If one of several jointly interested in

the cargo elfects an insurance for the benefit of all, he may
give notice of abandonment for all. 5 M, S. 47-

But where ship and freight were insured by separate sets of

underwriters, and the ship being a general ship was captured,

and ship and freight were abandoned to the respective under-

writers, who paid each a total loss; and the ship being re-

captured, performed her voyage and earned freight; which

was received by the defendant for the use of those who were

legally entitled thereto; held, that the underwriter on the ship

was entitled to recover. 5 M. <fy
S. 79 : 2 Brod. $ B. 379-

An abandonment made after capture under circumstances

which would entitle the assured at the time to recover as for a

total loss is not defeated so as to become an average loss only,

bv the mere restitution and return of the ship's hull, before

action brought, if the restitution be under such condition as to

make it uncertain whether the assured may not have to pay

more than its worth. 4 Maule S. 576'.

A ship having been sold under a decree of the Admiralty

Court to pay the salvage, and it not appearing that the assured

had taken any means to prevent such sale, held, they had no

right to abandon. 2 B. c} A* 513.

An abandonment is not necessary unless the thing insured

exist in .specie in the hands, or, at least, for the benefit of the

insured, and it must exist in such a state of integrity as to be
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fit for some useful and available puq>ose. 13 East, 304

:

2 Barn, $ Cres. G9I, Where a ship is so much injured by

perils of the sea as not to be repairable at allj or not repairable

without an expence exceeding her value when repaired, the

assured may recover as for a total loss, without giving notice

of abandonment. And Abbott, C. </, paid, {( If the subject

matter of insurance remained a ship, it was not a total loss;

but if it were reduced to a mere congeries of planks, the

vessel was a mere wreck. The name which you may think

fit to apply to it cannot alter the nature of the thing."

% Barn. & Q 69 1 : 1 Ry> $ Moo. 60: 8 Barn, $ C\ 5f>l

:

and see Bac. Ab. Merchant, 1, vol. 5. 47 1. (edit, by Gwillim
Dodd.) It seems that in case of an insurance on freight,

abandonment is unnecessary* 6 Taunt. 68 : 8 Taunt. 755:
±Bing. 388: 1 Camp. 541.

III. 1. Policies are annulled by the least shadow of fraud,

or undue concealment of facts ; both parties are therefore

equally bound to disclose circumstances within their know-
ledge. And if the underwriter, at the time he underwrote,
knew that the ship was sufe arrived, the contract will be

equally void, as if the insured had concealed any accident that

had befallen the ship. Park, c. 10: 2 Comm. 460: 1 Black.

Rep. 594 : 3 Burr. 909.
A person insuring is bound to communicate every intelli-

gence he has that may affect the mind of the underwriters,

either as to whether he will insure at all, or at what premium
he will insure, 1 Lloyd § W. 1 32.

The opinion of underwTriters as to the materiality of com-
municating a particular fact is not admissible in evidence, and
the materiality of such communication is a question for the

jury, not for the court. 2 N. M. 542.

Cases of fraud upon this subject are liable to a threefold

division: 1st, The allegatio falsi; 2nd, The suppressio vert ;

3rd. Misrepresentation. The latter is made a separate head; as

though, if wilful, it is a direct fraud ; yet if it happen by
mistake, it will equally vitiate the policy, should it be in a

material point. Park, c. 10. Sec Dougl. 24>7* 260.

As to the first head, several cases have determined that the

policy shall be void, where goods, &c. are insured as the pro-

perty of an ally, or as neutral property, when in fact they are

the goods of an enemy : and such false assertions in a policy

will vitiate the contract, though the loss happen in a mode not

affected by that falsity. Park, c. 10: Skin. 327: 3 Burr.

1419 : 1 Black. Rep. 427-

The second species of fraud, concealment of circumstances,

vitiates all contracts of insurance. The facts upon which the

risk is to be computed lie, for the most part, within the know-
ledge of the insured only. The underwriter relies upon him
for all necessary information ; and must trust to him that he

will conceal nothing, so as to make him form a wrong esti-

mate: on this ground, where one having an account that a

ship, described like his, was taken, insured his own ship,

without giving any notice to the insurers of what he had heard,

the policy was decreed in equity to be delivered up. 2 P. Wms.
173. See 1 Black. Hep. 463. 594: 2 Stra. 1183 : Park, c. 10.

But there arc many matters as to which the insured may be

innocently silent ; 1st. As to what the insurer knows, how-
ever he came by that knowledge ; 2nd. As to what he ought to

know; 3rd. As to what lessens the risk. And it may lure he

remarked, that an underwriter is bound to know political

perils as to the state of war or peace. He also ought to be

acquainted with the nature and danger of every voyage, which
may be called natural perils: if he insure a privateer, it is

understood that he is not to be informed of its destination;

and, as men reason differently from different facts, he needs
not be told another's conclusion from known facts. In short,

the question, in cases of concealment, must always be,
<( Whether there was, under all the circumstances, at the time

the policy was underwritten, a fair statement or concealment

;

fraudulent, if designed ; or, if not designed, varying materially

the object of the policy, and changing the risk understood to

be run." The above rules, and the whole doctrine of conceal-
ment, were laid down in Carter v. Boehm, which was an insu-
rance by the governor of Fort Marlborough in Bencoolen,
against the event of the fort being taken by an European
power in the course of a year. 3 Burr. 10/05 : 1 Black. 593.
And the rules there advanced and illustrated have been con-

firmed in subsequent eases, Planchc v. Fletcher, Dougl. 238.
251 : and see Park, c. 10.

Where a ship had sailed from Elsineur on her voyage home
six hours before the owner, who had followed in another vessel

on the same day, and having met with rough weather in his

passage, arrived first, and then caused an insurance to be
effected on his own ship: held, that these circumstances were
material to be communicated to the underwriter, and that it

was not sufficient to state, merely, that the ship insured was
" all well at E. on the 26th July/

1

the dav of her sailing.

1 B.$A. 672.

But where a vessel having sailed, put back to the Downs,
and then sailed again, and laboured and st7"ained much from
being overladen, and then put back a second time; and upon
an application to the underwriters for liberty for the ship to go
into port to discharge part of her cargo, it was only communu
caled to them that the ship was too deep in the water: held that

as the subsequent loss had not in any degree arisen from her

having so strained and laboured, the communication of that

fact was immaterial, and that the communication made was
quite sufficient. 2 B. cy A. 320.

The concealment of material intelligence vitiates a policy,

although the account which the insured conceals turns out after-

wards to be false (3 Taunt. 37: 14 East t 494); or although

a loss afterwards happens w hich has no reference to the intelli-

gence withheld (2 Sir. 1183); or although the concealment

was without a fraudulent design. 3 Burr, l£)0o: 1 T.R, 12.

The policy is void if the broker conceal any material cir-

cumstances, though the only ground for not mentioning them
should be that the facts concealed appeared immaterial to him.

Dougl. (2[)3.) 306. n. But the thing concealed must be some

fact> not a mere speculation or expectation of the insured.

Dougl. (292.) 305.

A representation is a state of the case, not forming a part

of the written instrument or policy, as a warranty does.

Therefore, if there he a misrepresentation, it will avoid the

policy as a fraud, but not as a part of the agreement, as in the

case of warranty. And if a representation be false in any

material point, even through mistake, it will avoid the policy,

because the underwriter has computed the risk upon circum-

stances which did not exist. Park, c. 10. In the case of

Pawson v. Watson, Lord Mansfield stated, that " there cannot

be a clearer distinction than that which exists between a war-

ranty, which makes part of the written policy, and a collateral

representation, which, if false in a point of materiality, makes

the policy void ; but if not material it can hardly ever be frau-

dulent. Cowp. 785. And in Mackdorval v. Frazer, the same

learned judge laid down that £t a representation must be fair

and true. It should be true as to all the insured knows; and

if he represents facts to the underwriter, without knowing the

truth, he takes the risk upon himself," But the difference

between the fact, as it turns out, and as represented, must be

material. Dougl. (24-70 See a*s0 ^ize v - Fletcher, or

Lavabre v. Wilson, Dougl. (271.) 284 : 9 B. $ C. 693: and

ante, I. 3. And such a representation made to the under-

writer, who first signs a policy, enures for the benefit of any

one who may sign it after him. Cowp. 789 : Doug. 11. note 8.

Insuring a ship by an English name does not amount to a

representation that she is an English ship, 3 Camp. 382.

A representation made by an insurance broker, when the

names of the underwriters are written upon a slip, is binding

on the assured, unless qualified or withdrawn by some com-

munication upon the subject between that time and the execu-

tion of the policy. 3 Camp. 538.
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Where a trader shipped goods for Cagliari, on board a general

ship, represented as sailing with licence and without convoy,

and hound for Gibraltar, Cagliari, and Majorca, which had a

licence to sail without convoy to Gibraltar only, and sailed

from Gibraltar without convoy or licence, an officer being

appointed there to grant licences under certain circumstances,

held that an insurance of such goods by the shipper was void.

Taunton, 544.

If the assured, after subscription by the underwriter, strike

out with a pen the time of warranty of sailing, which stood in

the body of the policy, and inserts in a memorandum in the

margin a different time for sailing, which the underwriter docs

not sign, he destroys the policy, and the underwriter is dis-

charged from the original contract. Fairlie v, Christie,

7 Taunion, 412,

In all these cases of fraud, wherever there has been an alle-

gation of falsehood, a concealment of circumstances, or a mis-

representation, it is immaterial whether it be the act of the

person himself who is interested, or of his agent ; for in either

place the contract is founded in deception, and the policy is

consequently void. And this rule prevails, even though the

act cannot be at all traced to the owner of the property insured,

Stewart v. Dunlop, in Dvm. Proc. 1785 : 1 1\ A\ 12: Park,

c. 10,

A policy will not, however, be set aside on the ground of

fraud unless it be fully and satisfactorily proved ; and the

burden of proof lies on the person wishing to take advantage
of the fraud. At the same time, positive and direct proof of

fraud is not to be expected, and from the nature of the thing
circumstantial evidence is all that can be given. Park, 214.

As to the return of premium in cases of fraud, see post, 8,

2. It being necessary, except in some special cases, to insert

the name of the ship on which the risk is to be run in the
policy, it follows, as an implied condition, that the insured

shall neither substitute another ship for that mentioned in the

policy before the voyage commences, in which case there would
be no contract at all ; nor, during the voyage, remove the pro-

perty insured from one ship to another without consent of the

insurer, or without an unavoidable necessity, under which
every thing possible must be done for the benefit of all con-

cerned ; if he do, the implied condition is broken, and he
cannot, in case of loss, recover against the underwriter. Park,
c. !6\ See 2 Stra. 1248 : 1 Burr. 351 : 1 Term Rep. 61 1. note.

3. Deviation is understood to mean a voluntary departure,

without necessity or any reasonable cause, from the regular and
usual course of the specific voyage insured. Whenever this

happens, the voyage is determined ; and the insurers are dis-

charged from any responsibility ; because the ship goes upon a
different voyage from that against which the insurer under-
took to indemnify. And it is not material in this case whether
the loss be or be not an actual consequence of the deviation

:

for the insurers are in no case answerable for a subsequent
loss, in whatever place it happen, or to whatever cause it may
be attributed. Neither does it make any difference whether
the insured was or was not consenting to the deviation. Park,
c, 17, p. 294: and see Ettiot v. Wilson, Bro. P. C If there-

fare the master of a vessel put into a port not usual, or stay an
unusual time, it is a deviation. And if the deviation be but
for a single night, or for an hour, it is fatal. But if a merchant
ship carry letters of marque she may chase an enemy, though
she may not cruize, without being deemed guilty of a devia-
tion. Park, 295—299.
Wherever the deviation is occasioned by absolute necessity,

as where the crew force the captain to deviate, the under-
writers continue liable. 2 Stra* 1264. And the general justi-

fications for a deviation seem to be these : to repair the vessel,

to avoid an impending storm, to escape from an enemy, or to

seek for convoy*

If therefore a ship is decayed, or hurt by a storm, and goes
to the nearest port to refit, it is no deviation, because it is for

the general interest of all concerned. 1 Mh 545 : Park, e\ 1?.

So, whenever a ship, in order to escape a storm, goes out of the
direct course, or, when in the due course of the voyage, is

driven out of it by stress of weather, this is no deviation. And
if a storm drive a ship out of the course of her voyage, and she
do the best she can to get to her port of destination, she is not
obliged to return to the point from which she was driven*
1 T. R. 22: Park, c. 17.

A deviation may also be justified, if done to avoid an enemy,
or seek for convoy, because it is in truth no deviation to go
out of the course of a voyage, in order to avoid a danger, or
to obtain a protection against it ; if in all cases the master of a
ship act fairly and bona fide according to the best of his judg-
ment. 2 Salk. 445: 2

%

Stra. 1205 : HolL 185: Marsh, 265:
Park, c. 1 7-

Thus, where the policy contains no warranty against seizure
in port, if the ship to avoid such seizure runs to sea before she
h properly loaded, and is in consequence obliged to go to a
port out of the direct course of the voyage insured, the under-
writers are liable for a subsequent loss. 4 Camp. 249« Other-
wise, where there is a warranty against such seizure. 4 Camp.
246.

If part of the crew, who are necessary to the navigation of
the ship, be arrested by a press-gang, and the captain go ashore
to procure their release, a delay so occasioned arises ex justd
causd, and the underwriters will nut be discharged by it

;

altter, if they are unnecessary. 4 Camp* (J2,

A deviation may be justified, if done to succour a ship in

distress, per Lawrence, J. 6 East, 54.

In all cases of deviation, it may be laid down as a general
rule, that, wherever a ship does that which is for the general
benefit of all parties concerned, the act is as much within the

spirit of the policy as if it had been expressed : and, in order to

say whether a deviation be justifiable or not, it will be proper
to attend to the motives, end, and consequence of the act as the

true ground of judgment. Cowp* 60 1. But to avoid as much
as possible any additional risk, in case of a deviation from ne-
cessity, the ship must pursue such voyage of necessity in the
direct course, and in the shortest time possible, as nothing more
must be clone than the necessity requires, otherwise the under-
writers will be discharged. Dough (271.) 284.

If the voyage described in the policy be from "A. to B.
and C " and the ship go to C. before B. (though C. be nearer

to A. than B. is), it is a deviation, if it be not the regular and
settled course of the voyage to go to C. first. 6 J

1

. R. 531,

If a ship mean to go to more than one of the places named
in a policy, she must visit them in the order in which they

stand in such policy. S East, 572. And in the same succes-

sion in which they occur in the course of voyage insured

;

S Taunt. \6; and for puquoses only connected with the voyage*

4 Bam. $ A. 72: 15 East, 27"8.

A ship was permitted by licence to proceed from D. to L0
and thence to B., there to lade, to the destination of the port

from which she departed. The vessel proceeded on her voyage

from D. to L, and from L. to B. ; held, that she was not pro-

tected by the licence on a further voyage, from B. to L,

1 B. $ A. 142.

A deviation of a vessel from the voyage insured through

the ignorance of the captain, or from any other motive not

fraudulent, though it avoids the policy, does not constitute an

act of barratry. 7 7'. R. 505.

Policy on goods, on board a particular ship, from A. to B.

"against sea risk and fire only:" in the course of the voyage

from A. to B. the ship was carried out of the course of the

voyage insured, and while so proceeding, the goods insured

sustained sea damage : held, the underwriters were liable for

this loss. 1 Bos. $ Pull. N. /MSI.
A policy of insurance on a ship on a certain commercial

voyage, with or without letters of marque, giving leave to the

assured to chase, capture, and man prizes, however it may
warrant him in weighing anchor, while waiting at a place in

the course of the commercial voyage insured, for the purpose of



INSURANCE, III.

chasing the enemy, who had before anchored at the same place

in sight of him, and was then endeavouring to escape, will

not warrant him after the capture, and in the course of the

further prosecution of the voyage, in shortening sail and laying-

to in order to let the prize keep up with him for the purpose

riff protecting her as a convoy into port in order to have her

condemned, though such port were within the voyage insured.

6 East, 45.

The words in a policy of insurance " with or without letter

of marque," do not appear to authorize direct cruising out of

the course of the voyage insured in search of prize- lb*

202.

The assured upon a trading voyage taking out a letter of

marque (but without a certificate, which is necessary to its

validity) unknown to the underwriters, solely with a view to

encourage seamen to enter, and without any intention of using

it for the purpose of cruising, though the vessel was armed for

self-defence, is not such an alteration of circumstances as will

avoid the policy. (> T. R. 379*

And if a captain, contrary to the instructions of his owner,

cruise for and take a prize, and the vessel be afterwards lost in

consequence of it, it is an act of barratry, although the

captain libelled the prize for the benefit of the owner as well

as himself. Ih.

It is a deviation if the master leaves a port for a particular

purpose by the command of the captain of a king's ship, lying

there without any remonstrance. 2 Campb. 350.

A deviation merely intended* but never carried into eflcct,

does not discharge the insurers; and whatever loss happens

before actual deviation, or the dividing point of the voyage,

falls upon the underwriters. 2 Stra, 1249: Dougl. (346\)

S6h See also 2 Ld. Rai/m. 840; 2 Satk. 444. But if it can

be shown that the parties never intended to sail upon the

voyage insured, if all the ships papers be made out from a dif-

ferent place from that described m the policy, the insurer is

discharged, though the loss should happen before the dividing

point of the two voyages. Dougl. 16. As an intention to

deviate does not vacate the policy, it follows that whatever

damage may be sustained hefore an actual deviation will fall

upon the underwriters. 2 Salk, 444: 1 Maute fy
S. 46:

7 Bam. C. 14. And, in all cases, deviation or not is a

question of fact to be decided, subject to the above rules,

according to the cinn instances of the case. Dottgl. 781.

As to changing the voyage by a memorandum on the policy,

see Laird v. Robertson, 4 Bro. P* C* 488.

It has already been mentioned, that if a master remain an

unusual time at a port it is a deviation ; and many cases have

been decided in which it has been held that the insurers

were discharged by an unreasonable delay. See 4 E$p. 25 :

1 Camp. 305 i 14 East. 475 : 8 Bing. 79-81. n. 108. 124.

4. Every ship insured must, by a tacit and implied warranty

at the time of the insurance, be able to perform the voyage,

unless some external accident should happen ; and if she have

a latent defect, wholly unknown to the parties, that will

vacate the contract, and the insurers are discharged. But

though the insured ought to know whether she was sea-

worthy or not at the time she set out upon her voyage, yet

he cannot tell how long she will remain so ; and if it can be

shown that the decay, to which the loss is attributable, did

not commence till a period subsequent to the insurance, the

underwriter will be liable though she should even be lost a

few davs after her departure. Park, c. 11 : 5 Burr, 2804:

Dougl (708.) 735.

The whole doctrine of sea-worthiness was settled in the case

of the Mills frigate, where the insurance was upon a ship

which had a latent defect totally unknown to the parties ; and

it was held, that the insurers were not liable, because the ship

was not seaworthy ; and that however innocent or unfortu-

nate the insured might be, yet if the ship be not seaworthy at

the time of insuring, there is no contract at all between the

parties ; because the very foundation of the contract, the ship.

was in the same condition as if it did not exist ; and the doc*
trine is the same in insurance upon goods, as when it is upon
the ship itself . See Park, c. 11.

It is a clear and established principle, that if a ship is sea-

worthy at the commencement of the risk, though she becomes
otherwise in one hour afterwards, the warranty is complied
with, and the underwriter is liable. 1 Dorv. 344.
As an assured impliedly warrants the ship insured to be sea-

worthy ; whatever forms an ingredient in sea-worthiness is

not necessary to be disclosed by the assured to the under-
writer in the first instance, unless information upon the subject

be particularly called for, and then the assured must disclose

truly what he knows in the respect required: therefore, where
the assured of a ship had received a letter from the captain,

informing him that he had been obliged to have a survey on
the ship at Trinidad on account of her bad character, but the

survey, which accompanied the letter, gave the ship a good cha-

racter; held> that the nondisclosure of such letter and survey

to the underwriters did not vacate the policy
;
though it ap-

peared in evidence that such circumstance, if known, would
have enhanced the premium of insurance- Hayward and
another v. Rodgers, 4 East, 5Q0.

A ship insured at and from a port, sailed on her voyage in

an unseaworthy state, in consequence of having a greater

cargo than she could safely carry. The defect was dis-

covered before any loss occurred, and part of the cargo was
discharged ; but a loss subsequently accrued, in no degree at-

tributable to her having been overladen in the early part of

her voyage : held, that the underwriters were liable for such

loss. $ B $ A. 320.

The assured cannot recover upon a policy of assurance unless

they equip the ship with every thing necessary in her naviga-

tion during the voyage, and therefore they cannot recover if

there be no pilot on board. 7 T. § R. 160*

But if a captain is a person of competent skill, and on

arriving off a port, use proper diligence to procure a pilot

without success, and then enter without one, and the ship is

lost, the assurers arc liable, though the captain might act

wrong in entering, for he exercised his discretion bona Jide.

2 Barn. % Adol 380.

As to what is required of masters with respect to pilots in

entering ports and rivers in this country, see 6 G. 4. c. 125. *

Where a vessel engaged in the southern whale and seal

fishery, and with liberty to chase and capture prizes, is insured

in August, 1807, with a retrospect to August, 1806, although

at the time of her insurance she was not competent to pursue

all the purposes of her voyage, the crew being reduced by

death and casualties, if she had a competent force to pursue

any part of her adventure, and could be safely navigated

home, she is to be deemed seaworthy. Holt, 50 : and see

2 B. % A. 73.

Where a vessel's best bower-anchor and the cable of a small

bower-anchor arc defective ; this deficiency in her ground tack-

ling will prevent her from being sea-worthy. 3 Doji\ 57*

5. In wager-policies, or policies upon interest or no interest,

the performance of the voyage in a reasonable time and

manner, and not the bare existence of the ship or cargo, is

the object of insurance. But such policies being contradic-

tory to the real nature of an insurance, which is a contract of

indemnity, seem to have been originally bad, because insurances

were invented for the benefit of trade, and not that persons un-

concerned or uninterested should profit by them. Indeed,

these wager-policies were not introduced into England till after

the Revolution, and the courts of law looked upon them with a

jealous eye, while the courts of equity considered them as ab-

solutely void. Parky c. 14. See 1 0 Mod. 77 : Com. Rep. StiO :

2 Vera. 2Gy. 7 If).

The great distinction between interest and wager-policies

was, that in the former the insured recovered for the loss

actually sustained, whether it was a total or partial loss; in the

latter he never could recover but for a total loss. 2 Burr. 683*
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At length it was found that the indulgence given to these fic-

titious, or, to speak more plainly, gambling policies, had in-

creased to such an alarming degree, as to threaten the very

annihilation of that security, which it was the original intent

of insurances to introduce. It was, therefore, enacted by

stat. 19 G. 2. c. 37* that insurances made on ships or goods,

interest or no interest, or without further proof of interest

than the policy, or by way of gaming or wagering, or without

benefit of salvage to the insurer, should be null and void.

The statute, however, contains an exception for insurances on

private ships of war fitted out solely to cruise against his

Majesty's enemies, (see 4 Bro. P. C. 439) I and also provides

that any merchandizes or efleets from any ports or places in

Europe or America, in the possession of the crowns of Spain or

Portugal, may be insured in such way or manner, as if the

statute had not been made. And it has been decided, that the

statute does not extend to insurances of foreign property, on
foreign ships. DougL (301.) 315.

Tbe above provision of the statute relative to insurances

from any ports or places in Europe or America, in the posses-

sion of Spain or Portugal, is founded on the regulations of

those states to prohibit illicit trade ; it is loosely worded, and
admits of some latitude of interpretation, perhaps more than

the legislature meant to allow. See Park, c. 14. adJin.
A valued policy is not a wager-policy ; it originates from

the circumstances of its being sometimes troublesome to the

trader to prove the value of his interest, or to ascertain the
quantity of his loss : lie therefore gives the insurer a higher
premium to agree to estimate his interest at a sum certain. In
this case the plaintiff must prove some interest, although he
need not prove the value of his interest. But if a valued

policy were used merely as a cover to a wager in order to evade

the statute, it would be void, 2 Burr. 1 167 : 4 Burr. 196& :

Park,c. 14. The valuation does not raise a mere presumption
which may be repelled by evidence, hut tbe insurers are liable

to the full amount, in a case, not being actually a colourable

wager, although they may prove an over valuation*

A policy dispensing with all proof of interest is within the

act It) G. 2. c. 37- § 1. forbidding assurances, iJ interest or no

interest, or without farther proof of interest than the policy/'

and void. If the words of the policy do not dispense with
the proof of interest, but merely fix the amount, it is a valued

policy, and good. Where the policy, after stating that the

goods should be valued at so much, contained the words, "that
the policy he deemed sufficient proof of interest/' it was held

in eflect an insurance, "interest or no interest." 4 Bingh. 567.

In 1 1 East, 42S. an armed ship having taken into Lisbon a

Danish vessel, after a proclamation requiring such vessel to be

brought into port, and having taken a freight to England, with
which the vessel captured sailed on the day of issuing letters

of marque, it was held that an insurance made on behalf of

the captors could not be sustained.

All contracts of insurance made by persons having no in-

terest in the event about which they insure, or without refer-

ence to any property on board, are merely wagers, and as such,

void. Corvp. 583. And wherever the court can see upon the

face of the policy that it is merely a contract of gaming, where
indemnity is not the object in view, they are bound to declare

such policy void. Dongi (451.) 468. See 4 Bro. P. C. 476.

It is observed in Millers Treatise on Insurance, that the

object of insurance, strictly speaking, is, not to make positive

gain, but to avoid actual damage and harm from the event

provided against. The assured must not only have an interest

in the subject, but he must be seeking indemnification in case

that subject should be lost or impaired : but although an

insurance, actually speaking, seems to relate to positive loss

merely in opposition to expected profit, yet this distinction is

not generally attended to. The failure of an advantage, of

which we have formed a strong expectation, does not appear

very different from actual damage sustained ; between a wager
therefore, and a legal insurance, the material difference seems

vol. 1.

to be the circumstance of the assured having a pecuniary
interest in the subject.

Great discussion respecting the nature of insurable interest

took place in respect of insurances effected by the commis-
sioners for disposing of Dutch ships seized, and detained by
the crown ; these commissioners were appointed by stat. So G* 3.

c. 80. § 21 ; and it was determined that the commissioners had
such an interest as entitled them to insure. See 8 T. R.
K. B. 13, and more fully Litrena v. Crawford (in error),

3 Bos, # Pull. 75, §c, : Dom. Proc. L2 Kew Rep. 313. Jn this

latter case it was admitted that a mere expectation without
interest cannot be the subject of insurance.

Upon a joint capture by the army and navy, the officers and
crew of the ships, before condemnation, have an insurable in-

terest, by virtue of the prize-act, which usually passes at the

commencement of a war. Parle, c. 14. cites Le Oras v.

Hughes. See also 11 East, 619.

The prolits of a cargo, employed in trade on the coast of

Africa, are an insurable interest. 2 East, 544. So is an in-

surance on imaginary profit. Hendrickeon v. Margetson,
B. R. 1776. cited in the above case, 2 N. R. 314.

In Etfre v. Glover, 16 East, 318. the insurance was on pro-

fits, without farther description, and held good, A mariner

cannot insure his wages or commissions. 7 T« R* K. B* 157*

But the master may insure his commission, privileges, and, as

it seems, his wages. 1 New Rep. C. P. 206*

A ship-owner may effect an insurance on freight on his own
goods by bis own ship, and recover from the underwriter, in

case of loss, the benefit he would have derived from carrying

them on the voyage insured. The risk in freight does not

attach until goods are actually shipped, or there is a binding

contract for shipping them. 1 B, ey Ad. 45: &, C. 1 LI. § W.
257.

With respect to the degree and kind of interest which are

requisite when the subject is in its nature insurable, see

1 T. R. 745 : 1 Bos. 4 Fti& 315, 316.

The master of a ship drew a bill on his owners for supplies

for the ship, and wrote on the bill
iC

if this be not honoured

the holder will insure the amount, and place the premium to

the drawer's account." The bill being dishonoured, the

holder insured the ship for three months, and averred in-

terest in the bill which was to be sufficient proof of interest.

The ship was lost after the three months : held, that the

holder of the bill was authorised to insure for his own benefit,

and was warranted in insuring for three months, and that he

might recover the premium again of the drawer. 6 Taunton^

234.

A person who has several interests in a cargo, viz. as partner

in 7-lGths, as a cognisee of the whole, and as having a lien

on the whole for advances, may protect them all by one insur-

ance, without expressing in the policy the number or nature of

his interests. 6 Taunton, 14.

Where it is stipulated in a charter-party that in case the ship

is lost during the voyage, the charterer shall pay the owner a

sum of money, which is estimated as the value of the ship,

the owner has still an insurable interest in the voyage.

3 Camp. 93.

The property of a neutral may be insured on a voyage to a

neutral or friendly port, although the neutral owner is himself

resident in a place occupied by the enemy. 1 Camp. 75 ; and

see 9 East, 283.

it is no defence under the general issue in an action on a

policy of insurance that the persons interested, who were

neutrals when the policy was effected and the loss happened,

had become alien enemies before action brought. S Camp. 152.

As to insuring an enemy's ship see the following division.

6*. Whenever an insurance is made on a voyage expresslv

prohibited by the common statute, or maritime law of this

country, the policy is void. And in such a case it is imma-

terial whether the underwriter did or did not know that the

voyage was illegal ; for the court cannot substantiate a con-

5 B
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tract in direct contradiction to law. Dough (241.) 254*. See

6 R. 723 : 1 Bos. $ Putt. 278 : 8 T. i£. 31 : and 1 i?os. &
Pull. 430: in which reports the judgment in the K. B. and

Exchequer Chamber are fully and accurately given. See also

8 T, R. 562. In like manner, if a ship, though neutral, be

insured on a voyage prohibited by an embargo, such an in-

surance is void. Park, c. 12. An insurance upon a smug-
gling voyage, prohibited by the revenue laws of this coun-

try, is void : but the rule has never been extended to cases

against the revenue laws of a foreign state, as no country

pays attention to the revenue laws of another. Park, c* 12:

Dougl.

The questions how far trading with an enemy in time of

actual war, and how far insurances upon the goods of an

enemy, are legal, expedient, or political, have been frequently

considered. As to the first, it was expressly prohibited, by the

laws of ancient France, to the subjects of that country, and

it appears scarcely to admit of a doubt in England, though

the cases on the subject are very few. See 2 Rol. Ah. 1 73

:

1 Vez, 317- In a very modern case, Lord Mansfield said,

that by the maritime law, trading with an enemy is cause of

confiscation, provided you take him in the fact. But this

does not extend to neutral vessels. The common law, how-
ever, does not seem directly to forbid such trading ; and one

argument to show that it does not, is, that several statutes

have been specially passed, in order to make such trading

illegal. 1 T. R. 84- As to the second question—-the insurance

of enemies' property—under the common law it has been sanc-

tioned ; and Lord Hardwide, in a case before him, observed,

that there had been no determination that insurances on ene-

mies' ships during the war are unlawful, and that there had
been several insurances of this sort during the (then) war,

which a determination on the legality of trading with an
enemy might hurt, I Fes. 319. The legislature have, how-
ever, repeatedly thought it necessary to interfere to prevent

these insurances ; and in the war which commenced in 1 79%
to prevent also all kind of trading with the enemy (France),

whose proceedings, indeed, were then such as to threaten

the dissolution of all civil society; see stat. 21 G. 2. c. 4.

which expired about a twelvemonth after the (then) war ; and
stat, 33 G. 3. c. 27* wrhich not only renders insurances on
French property void during the war, but also subjects the

offender to three months' imprisonment, and imposes the penal-

ties of treason on all persons trading with so perfidious a foe.

Many strong and ingenious arguments have, however, been

urged against what is termed the impolicy of preventing such

insurances. The most forcible arise from the assertions that

the balance of that trade has always been found in favour of

England, and that it has been the means of detecting many
of the enemy's plans. But as even the advocates for this

measure allow that no insurance can be made upon a voyage

to a besieged fort or garrison, with a view of carrying assist-

ance to them ; or upon ammunition, warlike stores, or provi-

sions ; surely the admitting of any sort of insurance, is afford-

ing a tempting opening to this which is acknowledged to be

dangerous; and it may be worthy the consideration of the

legislature to settle both these points in a permanent manner.

See at length on this subject, Park, c. 12.

After the above was written, the cases of Brandon v.

Neshitt, and Brhtow v. Towers*, were determined. See 6 T. R.
23. 25. By the first of these the Court of B. R. declared

tli at no action could be maintained either by or in favour of an

alien enemy ; and as a consequence of that determination, the

latter case was decided, after a long argument, by the positive

opinion of the court in a very few words, that the insurance of

an enemy's property is illegal, and no action can be maintained

thereon.

This question is now for ever at rest in the law of England,

by the decision of the Court of K, B., upon a writ of error

from the Common Pleas, in which it was held by Lord Kern/on,

Grose, Lawrence, and Lc Blanc, justices, that it was a princi-

ple of the common law, that trading with an enemy, without
the king's licence, is illegal in British subjects. Potts v. Bell,

8 T. R. 548, See also 1 B. % P. 345 ; 1 Hagg. Adm. R. 104.

Though the king may at common law confer a licence to

trade with an enemy on any terms, however general, yet
where a qualified licence is granted, its conditions must be
strictly observed.

Therefore, where the licence to trade was on the express

condition that bond be given, in such penalty, by such per-

sons, and in such manner, as the commissioners of the cus-

toms shall direct ; that the goods shall be exported to the

places proposed, and no other ; and that a certificate shall be

produced within six months from the British consul, or other

person there described, that the goods have been landed

;

if the bond be not given, the licence is void, the voyage

illegal, and cannot be insured, 1 East, 475, And see

4 B. & A. 184.

A licence having been obtained for two vessels, sailing under

any flag, to proceed from England to Holland, with specified

goods, to cruise from one port of Holland to another, to land

or lade part of their cargoes at one or more places, as might

be more suitable, and having completed their cargoes of specU

fled goods to proceed with the same to England, the licence to

be renewed on application by the parties at the return from

each voyage during six months ; the exporter fearing the vigi-

lance of the Dutch government, where his trade was contra-

band, delayed to export until after the expiration of sis

months, and then sailed and was lost : held, the parties being

in this country, and not applying for a renewed licence, the

adventure was not legalized by the original licence, and an

assurance thereon was void. 7 Taunton, 468.

7' All insurances upon commodities, the importation or ex-

portation of which is prohibited by law, are void ; and the

rule prevails in this instance also, whether the underwriter did

or did not know that the subject of the insurance was a pro-

hibited commodity. Park, c. 13.

Upon the same principle that voyages prohibited by the

common statute, or maritime law, may not be the subject of

insurance (see ante, 6.) it is, that insurances are also void, on

prohibited or uncustomed goods ; or if made in any way to

protect smuggling, or to defraud the British revenue laws ; to

obstruct the effect of the navigation acts j or to import or ex-

port goods prohibited by royal proclamation in time of war

;

and goods, which, from their nature, are contraband, as arms

or ammunition to an enemy, or money, provisions, or ships, ac-

cording to peculiar circumstances. But insurances on goods,

the exportation or importation of which are forbidden by the

laws of other countries, are valid.

If a general insurance be effected on goods, part of which

is of a nature to make the voyage illegal, the policy is entirely

vitiated. 11 East, 502: 2 Camp, 221. But it is otherwise

if no other part of the cargo except that illegally exported

could have been seized and forfeited ; and therefore where

300 barrels of gunpowder were exported, half of which only

were licensed, the insurance as to the 150 which were licensed

was held valid. 6 Taunt. 498 : 4 Taunt. 7<)J.

As to what are prohibited goods, see the last recent act for

the management of the customs, 3 and 4 W. 4. c. 52.

By the S and 4 W. 4. c. $2. consolidating the laws relating

to smuggling, it is enacted (§ 46), that persons insuring, ot

otherwise undertaking to deliver goods imported without

payment of duty, or any prohibited goods, or delivering such

uncustomed and prohibited goods, shall forfeit 500/., and per-

sons agreeing to pay any money for insurance of such goods,

or receiving the same, are liable to a like penalty.

8. It is a question not decided, whether in cases of frau*

dulent insurance, where the underwriter has run no risk, he

shall be liable to return the premium : in some equitable cases,

where the underwriters have been relieved on account of fraud,

it has been decreed, that the premium should be returned.

2 Fern. 206: 2 P. Wms. 110: and see Burr. 1361. And it
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has been laid down as clear law, that if the underwriter has

been guilty of fraud, an action lies against him, to recover

the premium- 3 Burr. l^Ot). On the other hand, if the

fraud be on the part of the insured, and is notoriously palpa-

ble and gross in its nature, the Court of B. R, will order the

underwriter to retain the premium. Park, c. 10, cites Tyler
v. Horn*
When the insurance is illegal, and the voyage has been per-

formed, the premium cannot be recovered back ; for in pari de-

licto potior est conditio possidentis. Thus the premium paid

on an illegal insurance, to cover a trading with an enemy,
cannot be recovered back, though the underwriter cannot be
compelled to make good the loss. Vandyck v. Hewitt,

1 East, 96. And see 3 B. % P. 35 ; 7 East, 449: 12 East, 296.
So when a policy is void as a wager policy under stat.

J 9 G. 2. c. 37. though the ship arrive safe, the underwriter
may retain the premium. Lorvnj v. Bourdieu, Dougl. 468,
And so he may in the case of a re-assurance void, by the
same statute. 3 Term Rep. 266. And see Rouih v. Thomp*
son, 1 1 East, 428.

In general, when property has been insured to a larger

amount than the real value., the overplus premium, or if goods
are insured to come in certain ships from abroad, but are not
in fact shipped, the whole premium shall be returned. If the
ship be arrived before the policy is made, the insurer being
apprised of it, and the insured being ignorant of it, he is en-
titled to have his premium restored on the ground of fraud

:

but if both parties are ignorant of the arrival, and the policy
be lost or not lost, it seems the underwriter ought to retain it,

as if the ship had been lost at the time of underwriting, he
would have been liable to pay the amount of his subscription.

Clauses are frequently inserted by the parties, that upon the
happening of a certain event, there shall be a return of
premium. These clauses have a binding operation on the
parties, and the construction of them is a matter for the

court, and not for the jury to determine. In short, if the

ship, or property insured, was never brought within the terms
of the contract* so that the insurer never ran any risk,

the premium must be returned. Park, c. 19' see 3 Burr,
]240: Cowp. 66S : 1 Show. 156 : DougL (255.) 268 : Simon v.

BoydelL

Two rules are solemnly established, 1st, that whether the

cause of the risk not being run is attributable to the fault,

will, or pleasure of tbe insured, the premium is to be returned.

Coup. ()6'8. And, Sndly, where the contract is entire, whe-
ther for a specified time, or for a voyage, and the risk is once
commenced, and there is no contingency on which the risk

is to end at any immediate period, there shall be no appor-

tionment or return of premium afterwards. Hence, in cases

of deviation, though the underwriter is discharged, he shall

retain the premium. So in eases of insurance for twelve
months, where the loss happens in two ; even though the

premium is calculated at so much per month : likewise where
different ports are mentioned in the course of an outward or

homeward bound voyage, and the ship is lost before setting

out on her return ; in all these cases also the premium shall

be retained. See Cowp. 666 : Loraine v. Thamlinson, Doug.

(564.) 584: Bermon v. Woodbridge, DougL (751.) 780. But
it is otherwise if the jury find an express usage upon the

subject of return of premium ; and, indeed, it seems that there

has never been an apportionment, unless there be something
like an usage found to direct the judgment of the court.

But if there are twTo distinct points of time, or, in effect,

two voyages, either in the contemplation of the parties, or

by the usage of trade, and only one of the two voyages

was made, the premium shall be returned on the other, though
both are contained in one policy. 3 Burr. 1237 : 1 Black.

Rep. SIS. See Park, c. 19. for a fuller discussion of the

subject.

Policy on the Ceres u at and from Oporto to Lynn, with

liberty to touch any ports on the coast of Portugal to join

convoy, particularly at Lisbon, at twelve guineas per cent, to

return 67. ifshe sail with convoy to the coast of Portugal, and
arrive :

" the Ceres sailed from Oporto With a sloop and cutter
appointed to protect the trade of that place to Lisbon, from
whence it was to proceed writh the Lisbon trade under a larger

convoy of England ; in the way from Oporto to Lisbon the

fleet was dispersed by a storm, and the Ceres, judging it for

j

the best, run for England, and arrived: held, that the insured

was entitled to a return of premium. Audlvy v. P>ni]\ 2 Bos,

Sf Pull. ML See also 7 T. R. 421.

So where the words were, " if she depart with convoy from
Portugal, and arrive." Everard v. Holimgworlh, ib. in notes.

If a policy be effected on a foreign built ship, British owned
(which not being required to be registered, may sail without
convoy), it is not incumbent on the assured to communicate to

the underwriter, at the time of making the policy, the circum-

stance of her being foreign built. L. v. Dufj) % Bos. tSj* Pull.

209.

In an action on a policy of insurance with a count for money
had and received, if the defendant pay no money into court,

but establish, as a defence, that the risk never commenced, tin

plaintiff* is entitled to a verdict for the premium, though jio

demand of premium was made by his counsel in opening bis

ease. % Bos. # Pull. 330.

The captors of a ship, seized as prize, arc not entitled to a

return of premium (paid for insurance) although it be after-

wards adjudged to be no prize, and restitution be awarded to

the owners by the Court of Admiralty. 8 T. R. 154.

The assured were held not entitled to a return of premium,

upon a policy at and from a place within the limits of tbe

South Sea Company Charter, the ship being without a licence

from the South Sea Company at the commencement of the risk,

and up to the time of her loss, although the assured procured

a licence as soon as they could, and before they knew of her

loss, and the licence was made to relate to a time antecedent

to the loss. Corvie el al. v. Barber, Term Rep* East, 55 G. 3.

c. 16.

Where a licence wras obtained and insurance effected from

Riga to Hull, on goods the produce of Russia, on board a

Swedish ship, but the ship sailed three days before the letter,

directing the licence to be obtained, reached the agent, the

letter having been delayed by contrary winds beyond the usual

time, and the licence was obtained two days afterwards, and

the insurance effected subsequently to that ; held, that though

the voyage was in its inception illegal, being contrary to

12 Car. 2. c. 18. § 8. (now repealed by 3 G. 4. c. 42. § 3.)

nevertheless the assured might recover back (he premium.

5 M. Sf 8. 122.

As to the registration of vessels, sec the 3 and 4 W. 4. c. 55.

and tit. Ships.

IV. Bottomn/ (or bottomree) is a contract by which the

owner of a ship borrows money to enable him to carry on the

voyage, and pledges the keel or bottom of the ship, as a security

for the payment ; in which case it is understood, that if the ship

be lost the lender loses all his whole money ; but if it return

in safety, then he shall receive back his principal, and also the

premium or interest agreed upon, however it may exceed the

legal rate of interest. And this is allowed to be a valid con-

tract in all trading nations for the benefit of commerce, and by

reason of the extraordinay hazard run by the lender : and in

this case the ship and tackle, if brought home, are answerable

(as well as the person of the borrower) for the money lent.

But if the loan is not upon the vessel, but upon the goods and

merchandize, which must necessarily be sold or exchanged in

the course of the voyage, then only the borrower, personally,

is bound to answer the contract ; who therefore, in this case,

is said to take up money at Respondentia. It may be added,

that in a loan upon bottomry, the lender runs no risk, though

the goods should be lost ; and on respondentia, the lender must

be paid his principal and interest, though the ship perish, pro-

5 B «
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vided the goods are safe. In this consists the chief difference

between bottomry and respondentia ; in most other respects

they are the same. 2 Comm. 4.57? 458 : Park, c. 21.

There is a third kind of contract, included in these terms,

for the repayment of money borrowed, not on the ship mid

goods only, but on the mere hazard of the voyage itself : as

when a man lends a merchant 1000/. to be employed in a

beneficial trade, with condition to be repaid with extraordinary

interest, in case a certain voyage be safely performed ; which

kind of agreement is sometimes called fcenus naulicum ; and

sometimes unitra maritima. But as this gave an opening for

usurious and gaming contracts, especially upon long voyages,

it was enacted by stat. 19 G. 2. c. 37- that all monies lent on

bottomry or respondentia, or vessels bound to or from the East

Indies, shall be expressly lent only upon the ship, or upon the

merchandize ; that the lender shall have the benefit of salvage ;

and that if the borrower litis not on board effects to the value

of the sum borrowed, he shall be responsible to the lender, for

so much of the principal as hath not been laid out, with legal

interest, and all other charges, though the ship and merchan-

dize be totally lost. See Parky c. 21.

This statute has entirely put an end to that species of con-

tract which arose from a loan upon the mere voyage itself,

as far only as relates to India voyages; but these loans may
still be made in all other cases, at the common law, except in

the following instance, which is another statute prohibition.

The stat. 7 G. I.e. 21. § 2. declares, that all contracts made or

entered into by any of his Majesty's subjects, or any person in

trust for them, for or upon the loan of any monies by way of

bottomry, or any ship or ships in the service of foreigners, and

bound or designed to trade in the East Indies, or places beyond

the Cape of Good Hope (mentioned in the statutes relating to

the English East India Company), shall be null and void.

This act, it should seem, does not prevent the lending money
on bottomry, on foreign ships trading, from their own country,

to their settlements in the East Indies. The purpose of the

statute was only to prevent the people of this country from

trading to the British settlements in India under foreign com-

missions; and to encourage the lawful trade thereto. It seems

to be allowed that an American ship, since the declaration of

American independency, is a foreign ship within the meaning

of this statute. Sec Park, c. 21.

Bottomry is a contract of more antiquity than that of insur-

ance, and arose from the power given to the master of a ship,

to hypothecate the ship and goods for necessaries in a foreign

country. But this origin of bottomry has been doubted. See

Abbot on Shipping, 118. The ship must be abroad, and in a

state of necessity, to justify such an act of the master. See

Moor, 918: Hob. lh See Justin v. Ballam, and case of the

ship Gratitude, 3 vol Rob. Ad. Rep. 240: Salic. 34: Park,

cap* 21

,

The contract is usually by bond or bill of sale ; 3 T. R. 267-

270 ; and may be executed either by the owner or by the

master in his behalf in foreign parts. But in the case of a

contract of this nature by the owner in this country, the lender

has not the same convenient and advantageous remedy by suit

in the Admiralty against the ship, as in the case of hypotheca-

tion for necessaries by the master in a foreign port. 2 Lord R.

983: 4f East, 319: 3 T. R. %6d. Where there are several

hypothecation bonds, the last in date is preferred, for it was

the means of the security of the whole. Dodson, 204.

The principle upon which bottomry is allowed is, that the

lender runs the risk of losing his principal and interest : and

therefore it is no usurv to take more than the legal rate. See

g Vm 148. 154: Cro.Jac. 208. 508 : Ilardr. 418 : I Sid. 27 :

1 Lev. 54 : 1 Eq* Abr. 372. But if a contract were made by

colour of bottomry, in order to evade the statute against usury,

it would then beusurious. 2 Fes. 146. And as the hazard to be

run is the very basis and foundation of this contract, it follows,

that if the risk be not run, the lender is not entitled to the

extraordinary premium. 1 Vcm. 263.

The risks to which the lender exposes himself are generally

mentioned in the condition of the bond, and are nearly the

same as those against which the underwriter, in a policy of

insurance, undertakes to indemnify. It has been determined,

that piracy is one of the risks. Comb. 56. And if a loss by
capture happen, the lender cannot recover against the borrower*:

but this does not mean a temporary taking, but such as occa-

sions a total loss. Therefore, where a ship was taken and

detained for a short time, and yet arrived at the port of destina-

tion within the time limited, it was held, that the bond was
not forfeited, and the obligee may recover, Joyce v. William-

son, Park, c. 21. In the same case it was also settled, that a

lender on bottomry, or at respondentia, is neither entitled to

the benefit of salvage, nor liable to contribute in case of

general average ; for which reason the stat. 1 9 G, 2. c. 37.

above mentioned, contains a positive provision to allow the

benefit of salvage in the cases there mentioned. If, however, a

man insure respondentia interest on a foreign ship, and be

obliged to contribute to an average loss, by the laws of her

country, English underwriters are bound to indemnify, U al-

pole v. Etrcr, Park, c* 2 1

.

The loss within the meaning of a bottomry bond must be a

total, not a constructive loss. 1 M. Sr S. 30 : S\ C. 1 Marsh,

754. Nor of course a loss from any internal defect in the

vessel. So, if the ship be lost by a wilful deviation from the

track of the voyage, the event has not happened, upon which

the borrower was to be discharged from his obligation ; as she

was not lost by a peril to which the lender agreed to make

himself liable. Skin. 152,345: Holt. 126: 1 Eq. Abr.37&:

2 Ch. Ca. 130. And, indeed, it is generally expressly pro-

vided against in the bond.

If the borrower becomes bankrupt after the loan of the

money, and before the event happens which entitles the lender

to repayment, the lender may prove his debt under the com-

mission, after the contingency shall have happened; as if the

event had actually happened before the commission of bank-

ruptcy issued. Stat. 19 G. 2. c. 32. § 2. See this Diet. tit.

Bankrupt.

Bottomry and respondentia may be insured, provided it be

specified in the policy to be such interest. And by the 19 G.Z.

c. 37. the tender alone can make such insurance ; and the bor*

rower can only insure the surplus value of the goods over and

above the money borrowed. But money expended by the captain

for the use of the ship, and for which respondentia interest is

charged, may be recovered under an insurance on goods, specie,

and effects, provided it is sanctioned by the usage of trade. See

3 Burr. 1394: 1 Black. Rep. 405: and Gregory v. Christie,

Park, c. I. p. 11. Finally, where a person insures a bottomry

interest, and recovers upon the bond, he cannot also recover

upon the policy. Park, c. 31. p. 428.

For forms of a bottomry bond or bill, see Abbot on Shipping.

Appendix.

Form of a Respondentia Bond.

KNOW all men by these presents, that I, A. B. of,

am held and firmly bound to C. D. of, §c. in the sum

or penult!/ of 1000/. of good and lawful money of Great

Britain, to be paid to the said C D. or to his certain

attorney, executors, administrators, or assigns ; for

which payment, well and truly to be made, I bind

myself] my heirs, executors, and administrators,
t
firmly

by these presents, sealed with my seal Dated this

day of in the M?ar $
the reign of our 'Sovereign Lord George the Third, by

the Grace of God, of Great Britain, France, and Ire-

land, King, Defender of the Faith, and soforth, and in

the year of our Lord one thousand seven hundred and

ninetyfour.
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The Condition of the above-written obligation is such, that

whereas the above-named C D. hath, on Ihe day of the date

above- written, lent unto the above-bounden A, B, the sum of
500/. upon merchandizes and effects, to that value, laden or to

be laden, on board the good ship or vessel, called the

of the burden of ions, or thereabouts, now in the river

Thames, whereof E. F. is commander. If the said ship or

vessel do and shall, with all convenient speed, proceed and sail

from, and out of the said river of Thame* , on a voyage to any

ports or places in the East Indies, China, Persia, or risen-hen'

fcyond the Cape of Good Hope, and Jram thence do and shall

sail and return unto the said river of Thames, at or before the

end ami expiration ofthirty-six calendar months, to be accounted

from the day of the date above-written, and that without devia-

tion {the dangers and casualties of the seas excepted) : And if

the above-bounden A. B., his heirs, executors, or administra-

tes, do and shall within — dans next after the said ship or

vessel shall be arrived in the said river of Thames, from the

said voyage, or at the end and expiration of the said thirty-six

calendar months, to be accounted as aforesaid [which of the said

times shallJirst and next happen), well and truly pay, or cause

to be paid, unto the above-named C. IX, his executors, adminis-

trators, or assigns, the sum of BOOL of lawful money of Great
Britain, together with — pounds of like money, hy the calendar

mouth, and so proportionally for a greater or lesser time than

a calendar month, for all such lime, and so many calendar

wonths, as shall be elapsed and run Old of the said thirty-six

calendar months, over and above twenty calendar months, to be

accounted asfrom the day of the date above written ; or, if in

the said voyage, and within the said thirty-six calendar months,

to be accounted as aforesaid, an utter loss of the said ship or

vessel, hy fire, enemies, men of war, or any other casualties,

shall unavoidably happen ; and the above-bound A. B. his heirs,

executors, or administrators, do and shall, within six months

next after the toss, pay and satisfy to the said C. D* his exe- i

cutors, administrators, or assigns, a just and proportional
\

average on all goods and effects which the said A, B, carried

from England on board the said ship or vessel, and on all other
\

the goods and effects of the said A. B. which he shall acquire
j

during the said voyage, and which shall not be unavoidably

last : Then the abovc-tvritten obligation to be void, and of no

effect, or else to stand in full force and virtue.

Sealed and delivered (being first 1 A. B.
duly stamped) in the presence of J

V* Insurance rrox Life is a contract by which the in-

surers, for a certain gross sum, or, as is more usual, for an

annual payment proportionate to the age, health, and profes-

sion of the person whose life is the object of the insuranee

,

engage to pay the person for whose benefit the insurance is

effected, or the personal representatives of the party insuring,

as the case may be ; either a stipulated sum, or an annuity,

upon the death of the party insured whenever it may happen,

if the insurance be made for the whole term of life, or if the

insurance be for a limited period. In case of his death within

such period.

These contracts have been found to be attended with so

many advantages, to persons whose incomes might otherwise

determine with their own lives, or those of others, that a

society obtained a charter from Queen Anne for the purpose of

granting such annuities, and still subsists, under the name of

Uit Amicable Society for a Perpetual Assurance Office. A
similar society is established, by deed inrolled in the Court of

King's Bench, at Westminster, called Society for Equitable

Assurances on Lives and Survivorships. The two companies of

The Royal Exchange and London Assurance also obtained a

charter for the same puqwse : and by stat. 3;i G, 3, c. 11- the

two companies of The Royal Exchange Assurance for insur-

ing of ships, and for insuring houses, &e. against fire, are

authorised to grant annuities for lives or on survivorship ; and

are incorporated, for that purpose, by the name of The Royal
Exchange Assurance Annuity Company, Private underwriters
may also enter into policies of this nature, if an insured chooses
to trust to their single security.

To avoid the iniquitous gambling which had begun to take
place upon this, as well as on other insurances, the stat. 1-4 G. $m

c. 4-8. provides, that " no insurance shall be made on the life

or lives of any person or persons, wherein the person for whose
use the policy is made, shall have no interest, or by way of
gaming, or wagering, but such insurance shall be null and void/*

And, in order more effectually to guard against any imposition
or fraud, and to be the better able to ascertain what the
interest of the person entitled to the benefit of the insurance
really is, it is further enacted, by the same statute, " that it

shall not be lawful to make any policy or policies, on the life

or lives of any person or persons, or other event or event?,

without inserting in such policy or policies, the person's name
interested therein, or for whose use or benefit, or on whose
account such policy is so made or under-written. And that in

all cases where the insured has an interest in such life or lives,

event or events, no greater sum shall be recovered or received

from the insurer, than the amount or value of the interest of

the insured in such life or other event."

On this statute it has been determined, that the holder of

a note for money won at play, has not an insurable interest

in the life of the maker of the note* Dwyer v. Edie, Park,

432.

But a creditor has such an interest in the life of his debtor,

that he may insure it, and recover upon the policy. See
Anderson w Edie, B. R, sittings in Trinity Terrn, 1795 :

Parle, 4>S2 ; wrherein Lord Kenyan said, " that it was singular

that this question had never been directly decided before* That
a creditor had certainly an interest in the life of his debtor ; the

means by which he was to be satisfied may materially depend
upon it, and at all events the death must in all cases in some

degree lessen the security." See also Tidsivell v. Angerstein,

Peak's N, P. cases, 151.

But this being a contract of indemnity, if the debt is in any

way paid, the assured cannot recover on the policy : resolved in

a case of assurance on the life of Mr, Pitt, whose debts were
paid by parliament. [) East, 72.

To render a policy valid within the 1? O, 3. c, 48. a

pecuniary interest is necessary ; and it was therefore held, that

a policy effected by a father on the life of his son, in which he

had no pecuniary interest, wTas void. 10 B. cy C\ 72 k
The above decision is said to have created considerable

alarm, and it was stated in court during the trial, that policies

like the one in question had been effected to the amount of

half a million. See Law Mag* 4 vol. 372,

The general rules and maxims which govern insurances in

general, and on which so much has already been said, apply

also to this species of them. The following are such as relate

more directly to the contract now immediately in question

:

As to the risk.— In a life-insurance the insurer undertakes

to answer for all those accidents to which the life of man is ex-

posed, except suicide, or the hand of justice. The death must

happen within the time limited hy the policy, otherwise the in-

surersare discharged: and though a man receives a mortal wound
during the existence of the policy, if he does not in fact die till

after the expiration of it, the insurers are not liable* See

IVitles opinion in I Y\ It 252. But if a man whose life is

insured goes to sea, and the ship in which he sailed is never

heard of afterwards, the quest it u whether he did or did not

die within the time insured, is a fact for the jury to ascertain

from the circumstances. Patterson v. Black, Park, 433.

A policy was made for one year from the day of the date

thereof: the policy was dated September l(v J?- The person

died on September 3, l69S, about one o'clock in the morning,

and the insurer was held liable. 2 Salk. 6'25 : 1 Ld. Raynt.

480. To prevent disputes, it is now usual to insert in the
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policy the words, the ^firsi and last days included. Park,

With respect to the loss.—This sort of policy being on the

life or death of a man, does not admit of the distinction between
total and partial losses. Park, 434,

Fraud equally vitiates policies on lives, as it does those in

marine insurances. Pr. Ch- 20 : 2 Vern. 206. But where
there is a warranty that the person is in good health, it is suffi-

cient that he be in a reasonable good state of health : for it

can never mean that he is free from the seeds of disorder. And
even if the person, whose life was insured, laboured under a

particular infirmity ; if it be proved by medical men. that in

their judgment, it did not at all contribute to his death, the

warranty of health has been fully complied with, and the in-

surer is liable. 1 Black. Rep. 312 : Park. 432, 43 [).

The conditions of a life insurance required a declaration of

the state of the health of the assured, and the policy was to be

? a lid, only if the statement were free from misrepresentation

and reservation : the declaration described the assured as resi-

dent at Fisherton Anger ; she was then a prisoner in the

county gaol there : held, that it was a question for the jury,

whether the imprisonment were a material fact, and ought to

lie communicated. 6 Taunt. 186",

Ir is the duty of a party effecting an insurance on life or

property to communicate to the insurer all material facts

within his knowledge, touching the subject-matter of insurance;

and it is a question for the jury, whether any particular fact

was or was not material. 8 Barn. § C. 5S6 : 4 Bing. 60

:

5 Bing. 503. If a policy is void at the time of the insured's

death, no payment by any person after his decease can revive

it. Thue, where, by the rules of the society, the insured might

(if the quarterly premium was left unpaid for fifteen days),

within six months, on certain terms, revive the policy, and the

insured died five days after a quarterly payment became due.,

it was held, that his executor could not, by paying the a rrear,

revive the policy. 12 East, 183 : 3 Camp. ]34.

We have already seen (ante, III. 8.) that when the risk is

entire, and is once begun, there shall be no apportionment of

premium : if, therefore, the person whose life was insured,

should commit suicide, or be put to death by the hands of

justice, the next day after the risk commence^ there won Id be

no return of premium. See Tyrie v. Fletcher, Comp. 66<).

A policy of insurance upon a life (effected by the Amicable

Society) did not contain any provision for avoiding the policy

in case the insured should suffer by the hands of justice. It

was held, that the obligation to pay did not determine, merely

because the conduct of the party insured produced the evil

;

even though such conduct was against the criminal law of the

country. To avoid the obligation, the act must be done frau-

dulently for the very purpose of producing the event. 3 Russ,

350.

VI. Insurance against Fire is a contract by which the

insurer undertakes, in consideration of the premium, to in-

demnify the insured against all losses which he may sustain in

his house, or goods, by means of fire, within the time limited

in the policy. V arious offices have been instituted for these

kinds of insurances: some established by the royal charter,

others by deed in rolled, and others which give security on

land for the payment of losses. Some are called Contribution

Societies, in which every person insured becomes a member
or proprietor participating in profit and loss. Such arc the

Hand in Hand, and the Westminster Fire Office for the in-

surance of goods and buildings ; and the Union Fire Office for

the insurance of goods. The other companies insure both

houses and goods at their own risk. Of these the principal

are the Loo don and Royal Exchange Assurance corporations,

the Sun, the Phoenix, the British ; and there are numbers of

other offices recently established for this branch of insurance.

The rules by which these societies are governed are drawn

up by their own managers, and a copy given to every person
at the time he insures ; so that by his acquiescence he submiu
to their proposals, and is full apprised of those rules, upon the
compliance or non-compliance with which he will or will not
be entitled to an indemnity. There are not, therefore, many
cases on the subject, in our law books. The following are the

most requisite to be noticed :

—

The London Assurance Company insert a clause in their

proposals, by which they declare, that they will not hold them*
selves liable for any damage by lire occasioned by any invasion,

foreign enemy, or any military or usurped power whatever.

Under this proviso it has been held, that the insurers were not

exempted from, but liable to make good, a loss by fire occa-

sioned by a mob, which arose under pretext of the high price

of provisions, and burned down the plaintiff's malting house,

2 Wills. 363.

The Hun Fire Office, in addition to the above words, adds,

civil commotion. It was held, that under these latter words

the company were exempt from, and not liable to satisfy, losses

occasioned by rioters, who rose in the year 1780, to compel

the repeal of a statute which had passed in favour of the

Roman Catholics. Langdale v. Mason, Park, c. 23.

When a loss happens the insured is bound by the proposals

of most of the societies, and ought, in all cases, to give imme-

diate notice of the loss, and as particular an account of the

value, &c, as the nature of the case will admit. He must also

produce a certificate of the minister and churchwardens as to

his character, and their belief of the loss sustained, and the

truth of what he advances, Pa? rk, 448,

If a policy of insurance from fire refer to certain printed

proposals, the proposals will be considered as part of the policy.

6 T. R.110.
Insurance " against all the damages which the plaintiffs

should sufier by fire, on stock and utensils in their regular

built sugar house," does not extend to damage done to the

sugar by the heat of the usual fires employed in refining, being

accumulated by the mismanagement of plaintiff's, who inad-

vertently kept the top of their chimney closed. 6 Taunt. 4.36.

By the proposals of the Phvenix Company it is stipulated,

that <c persons insured shall give notice of the loss forthwith,

deliver in an account, and procure a certificate of the minister,

churchwardens, and some reputable householders of the parish,

importing that they know the character, &c. of the assured,

and believe that they really sustained the loss, and without

fraud i" the procuring of such certificate is a condition precedent

to the right of the assured to recover on the policy ; and it is

immaterial that the minister, &c. wrongfully refused to sign

the certificate. If).

A certificate of some reputable householder alone is not suffi-

cient. Ib.

In these insurances against fire, the loss may be either partial

or total, and some of the offices, if not all, expressly undertake

to allow all reasonable charges attending the removal of

goods in cases of fire, and to pay the sufferers loss, whether

the goods are destroyed, lost, or damaged, by such removal.

Park, 449-
The insurance companies in general reserve to themselves

an option of reinstating the premises, or of paying the amount

of the insurance money. See 18 Fes. 119*

In a policy against fire from half-year to half-year, the

assured agreed to pay the premium half yearly, ff as long a*

the insurers should agree to accept the same," within fifteen

days after the expiration of the former half-year, and it was

also stipulated that no insurance should take place till the pre-

mium was actually paid ; a loss happened within fifteen days

after the end of one half-year, but before the premium of the

next was paid : held, that the insurers were not liable though

the assured tendered the premium before the end of fifteen days,

but after the loss, 1 Bos. Pull. 471-

Soon after this decision the Royal Exchange Assurance Com-
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pany, the Phoenix, and some other offices, gave notice that

they did not mean to take advantage of the above case.

The same principles as tofraud and the return of premium,

apply to cases in insurance against fire as to all otticr contracts

of insurance.

The plaintiff having one of several warehouses next but one

to a boat-builder's shop which took fire ; on the same evening

after that fire was apparently extinguished, gave instructions

by an extraordinary conveyance for insuring that warehouse,

then having others uninsured, but without apprising the in-

surers of the neighbouring fire. Though the terms of insur-

ance did not expressly require the communication, held, that

tbe concealment of this fact avoided the policy. 6 Tan til. 338 :

and see 1 Moo. § Mali. 90.

These policies are not, in their nature, assignable, nor can

the interest in them be transferred without the consent of the

office ;
contrary to what has been expressly determined in case

of marine insurances* 1 T. R. 26. It is provided, however,

that when any person dies, the interest shall remain to his

heir, executor, or administrator, respectively, to whom the pro-

perty insured belongs ; provided they procure their right to be

indorsed on the policy, or the premium be paid in their name.

Park, 54-9«

It is necessary that the party injured should have an in-

terest or property in the house insured, at the time the policy

is made out, and at the time the fire happens ; and therefore,

after the lease of the house is expired, tbe insured's assigning

the policy does not oblige the insurers to make good the loss

to the assignee, Lynch v# Dalzell, 4 Bro. P. C. and see 2 All:.

554.

The premium upon insurances of course depends upon the

terms of the different offices. There are, besides, certain duties

imposed both on the policy and amount insured. See 55 G. 3,

c. 184 : 9 G. 4. c. 13 : and 3 and 4 W. 4. c. 2$: by which latter

statute insurances of agricultural produce and farming stock

are exempted from the payment of such duties.

By stat. 17 G. 3. c. 50. § 24, if any person sign a policy

of insurance against fire, not being duly stamped, he shall

forfeit 10/, and must also pay 51. over and above the usual

stamp-duties, (see ante, 1. I.) before it can be received in

evidence.

As to the wilfuly setting fire to houses, &c. see tits. Arson,

Malicious Inju ties.

INTAKERS. A kind of thieves in the northern parts of

England, so called, because they did take in and receive such

booties as their confederates, the outpartners, brought to them
from the borders of Scotland ;

they are mentioned in stat.

9 H* 5. c. 7.

INTASSARE. See Tasmm.
INTENDMENT OF LAW, intellectus leglsT] The under-

standing, intention, and true meaning of law. Lord Coke says,

the judges ought to judge according to the common intendment

of law. 1 InsL 78.

Intendment shall sometimes supply that which is not fully

expressed or apparent, and when a thing is doubtful, in some

cases intendment may make it out ; also many things shall be

intended after verdict, in a cause to make a good judgment

:

but intendment cannot supply the want of certainty in a charge

in an indictment for any crime, &c 5 Hep. 121.

Sometimes a thing is necessarily intended by what precedes

or follows it ; and where an indifferent construction may have

two intendments, the rule is to take it most strongly Against

the plaintiff. Show. 162. Though if a plaintiff declares, that

the defendant is bound to him by obligation, it shall be in-

tended that the obligation was sealed and delivered : if one is

bound in a bond, and in the solvend' of the bond it is not

expressed unto whom the money shall be paid, or if paid to the

obligor, the law will intend it is to be paid to tbe obligee ; and

where no time is limited for payment of the money, it shall be

intended to be presently paid. 2 Lit. Ab. 71.

The intent of parties in deeds, contracts, &c. is much re-

garded by the law: though it shall not take place against the
direct rules of law : the law doth not in conveyances of estates
admit them regularly to pass by intendment and implication

;

in devises of lands they are allowed, with due restrictions.

Faugh. 261, 262. Where seisin of an inheritance is oner-

alleged, it shall be intended to continue till the contrary is

shewn. Jones, 181. A court pleaded generally to be held
secund' consuetud' shall be intended held according to the com-
mon law, Goldsh. 111,

By intendment of law every parson, or rector of a church, is

supposed to be resident in his benefice, unless the contrary be
proved. Co. Lit. "8. b.

One part of a manor by common intendment shall not be of
another nature than the rest. Co. Lit 73. L
Of common intendment a will shall not be supposed to be

made by collusion. Co. Lit. 7S. h. The law presumes that
every one will act for his best advantage ; therefore credits the
party in whatever is to his own prejudice. Fin. Law. 10:
Max. 5& Usury shall not be intended, unless expresslv
found by the jury. Bridgm. 112: 10 Rep. 5Q. Covin shall

not be intended or presumed in law, unless expressed nr

averred. Bridgm. 1 12. When one word may have a double
intendment, one according to the law, and another against t In-

law, that intendment shall be taken which is according to law,
and this by a reasonable intendment. 3 BulsL 306' : Yelv. 50.

See further Deeds, Implication, Indictment, and such other
titles as are applicable to this subject.

Intendment of Crime, In ancient times felonious at-

tempts, intending the death of another, were adjudged felony
;

for the will was taken for the fact. Bract. I Ed. 3. But ar

this day, the law does not generally punish intendments to do
ill, if the intent be not executed ; except in case of treason,

where intention proved by circumstances shall be punished as

if put in execution. 3 Inst. 108. And by the 9 G. 4s c\ Si.

§11, attempts to murder arc subject to capital punishment,
and many other attempts to commit crimes are made felonies

by the statute. See tits. Homicide, III., Treason, &e.

INTENTION. Where an act has been done voluntarily

the partieular intention with which it was done may either be

material or immaterial to the legal charge or claim. Where
the intention is material, it is in some instances a conclusion

of law which may be drawn by the court, either from intrinsic

facts, or extrinsic circumstances; but most usually it is a ques-

tion of facts under all the circumstances for the consideration

of a jury. The question of intention is a conclusion to be

drawn by the court from the circumstances, whenever, by

virtue of any rule or principle of law, the conclusion is a

necessary one from such circumstances. Thus, in cases of

homicide the courts frequently infer malice from the facts,

without an express finding by the jury ; in other words, malice

arises by construction*

It is a rule of law (where a general felonious intention is

sufficient to constitute the offence) that a man who commits

one felony in attempting to commit another, cannot excuse

himself on the ground that he did not intend to commit the

particular felony. Thus, if A., intending to shoot B., miss him,

but destroys C., against whom he had no malice, he is guilty

of the murder of C. But in such case, the offence contemplated

must be a felony. If a man intending to commit a base trespass,

were to shoot another, it would amount at most to the ofience

of manslaughter. East's P. C. 5\3.

1 It seems that the rule is to be confined to cases where a

general allegation of a malicious and felonious intention is

sufficient, and that it does not extend to offences where a par-

ticular and specific intention is essential,

In the next place, although the fact itself, or its circum-

stances, may not supply any conclusive inference as to inten-

tion, independently of the finding of the jury, yet they may
S

afford a prima facie presumption, which on recognized legal

I principles ought'to prevail, unless the presumption be rebuttted

I
by competent evidence.
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The law constantly notices the universal principle of

evidence, that a man shall be taken to intend that which lie

does, or which is the immediate and natural consequence of his

act. See 3 M. #£.15.
In many cases, therefore, the allegation of intention, though

essential to sustain the charge or claim, requires no other proof

than that of the fact itself, the intention being the result or

inference which the law draws from the act itself, in the

absence of a sufficient legal justification or excuse. Thus in

the ease of a libel, the publication and noxious application of

which have been proved, in the absence of evidence to repel

presumption, a malicious intention is to be inferred without
further proof. Where, on the contrary, the act itself is indif-

ferent, and is innocent or criminal, according to the intention

of the agent, the intention, like any other matter of fact,

requires extrinsic proof- Where a party disposes of forged bant
notes, it is an inference of law that he intended to defraud

the Bank (2 B. $ C. 261 : & R R. # R. 1 69); and yet, if

the jury do not draw the conclusion, but merely find the facts,

it seems that the court cannot.

In the absence of any principle or rule of law, by virtue of

which either a conclusive inference or any presumption as to

intention ought to be drawn from the act or its circumstances,

the specific intention of the agent is a matter of fact on which
the

j
ury are to exercise their discretion on the evidence before

them, as in ordinary cases, civil as well as criminal. Thus on

a charge of homicide, it may be for the jury to say whether
the act was done with a malicious intent to destroy another,

or merely to alarm and terrify him, or resulted from mere un-
avoidable accident, independently of any intention to injure

another, or even of carelessness or negligence ; and according

to that determination , the offence may amount to murder, or

merely to manslaughter, or chance medley. In order, however,
to arrive at a just conclusion upon such questions, the jury

ought to act upon those presumptions which are recognized by
the law as far as they are applicable, and their judgment and
experience as applied to all the circumstances in the evidence.

Where the particular intention is essential, evidence of former

attempts with that intention is admissible to prove the intent.

R. 8$. R. C. C. 531. It is a general rule, that whenever the

fact of intention is required to be established by collateral

evidence, it may be rebutted by contrary evidence. Per Lord
Ellenborough, 6 East, 475. See 1 Siarkie on Evid. 41 6.

The words of deeds shall be construed according to the

intent of the parties, and not otherwise. The intent shall be

destroyed where it does not in deed, &c. agree with the law.

PL C, 160. b. 162,

In every agreement the intent is the chief thing that is to

be considered ; and if by the act of God, or other means not

arising from the party himself, the agreement cannot be per-

formed according to the words, yet the party shall perform it

as near the intent as he may. PI. C. 290.

Common usage and reputation frequently govern the matter,

and direct the intention of the parties; as upon sale of a barrel

of beer the barrel is not sold, but upon sale of a hogshead of

wine it is otherwise. Savil, 124 : Hardr. 3. The intention

of a man is not always to be pursued in equity ; as if a man
settles a term in trust for one and his heirs, yet it shall go to

the executor. 1 Fern. 164.

All deeds are but in nature of contracts, and the intent of

the parties reduced into writing, and the intention is to be

chiefly regarded. In an act of parliament the intention ap-

pearing in the preamble shall control the letter of the law,

and from the regard which the law itself gives to the intention

of the party, it is, that where there is fine by render, there

shall be no dower ; and so a rent or recognizance shall not be

extinguished by levying a fine to the party. Fern* 58. See

14 Fin. Ahr. tit. Intent: and see this Diet. tits. Agreement,

Deed, Limitation, Statute, Will, eye.

INTENTIONE, A writ that lies against him who enters

into lands after the death of the tenant in dower or for life,

&c, and holds out to him in reversion or remainder. F. AT
. B.

203.

INTER CAN KM KT LUPUM. Words formerly used in

appeals to signifv the crime being done in the twilight. Liter

Planta de Tri'n. 7 Ed. 1 : Rill. 12: Ghmc. Plac. Car. apud
Novum Casirum, 24 Ed, 6. Rot. 6'. This in Herefordshire

they call the mock~shadow, corruptly the mock-shade, and in

the north, daylight's-gate ; others betwixt hawk and buzzard,

Cowell.

INTERCOMMON ING, is where the commons of two
manors lie together, and the inhabitants of both have time out

of mind depastured their cuttle promiscuously in each. CoweU.

See tit. Common.
INTERDICT, or INTERDICTION', interdict^ interdk-

tum.~\ An ecclesiastical censure, prohibiting the administration

of divine ceremonies, either to particular persons, or in par-

ticular place?, or both. Lind. 320. See IVals. Hht. an. 1357.

It was after a general excommunication of a whole country or

province : it is mentioned in some of our historians, \\z.

Knighton tells us, anno 120$, that the Pope excommunicated

King John, and all his adherents, et totam terrain Anglicanim

supposuit interdicto, which began the first Sunday after Easter,

and continued six years and one month; during all which time

nothing was done in the churches besides baptism and confes-

sions of dying people.

The Ancient Form of an Interdict.

In the name of Christ, wc the bishop, in behalf of the

Father, Son, and Holy Ghost, and of St. Peter, the chiefof
the apostles, and in our own behalf, do excommunicate and in-

terdict this church, and all the chapels thereunto belonging, that

710 man from henceforth may have leave to say mass, or to hear

it, or in any wise to administer any Divine office, nor to reccirc

God's tithes without our learn ; and whosoever shall presume to

sing or hear mass, or perform any Divine office, or to receive

any tithes, contrary to this interdict, on the part of God the

Father Almighty, and of the Sou, and of the Holy Ghost, and

on the behalf of St. Peter, and all the saints
}

let him be accursed

and separatedjrom all Christian society, and from entering into

Holy Mother Church, where them isjurgieeness of sins ; and

let him be anathema maranatha for ever with the devils in hell

Fiat. fiat. fiat. Amen.—Du Canoe,

This severe church-censure has been long disused. See

further tits. Papist, Rome.
Interdict. In the civil law, and law of Scotland, a pro-

hibition nearly equivalent to the injunction of our Court of

Chancery. See tit. Injunction.

Interdicted of Water and Fire. Were anciently those

persons who suffered banishment for some crime
;
by which

judgment order was given that no man should receive them

into his house, but deny them fire and water, the two neces-

sary elements of life, which amounted, as it were, to a civil

death ; and this was called legitktm cjcilium, says Livy.

INTEREST, interesse^ Is commonly taken for a chattel

real, as a lease for years, &c.j and more particularly for a future

term ; in which case it is said in pleading, that one is possessed

de interesse termini. Therefore an estate in land is better than

a right or interest in them ; though, in legal understanding,

an interest extends to estates, rights, and titles, that a man

hath in, or out of lands. See., so as by grant of his whole

interest in such land, a reversion therein, as well as possession

in fee-simple, shall pass. Co. Lit. 345. Because no livery of

seisin is necessary to a lease for years, such lessee is not said

to be seised, or to have true legal seisin of the land. Nor in-

deed does the bare lease vest any estate in the lessee, but only

gives him a right of entry on the tenement, which right is called

his interest in the term, or interesse termini: but when he has

actually so entered, and thereby accepted the grant, the estate

Ls then and not before vested in him, and he is possessed nit
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properly of the land, but of the term of years ; the possession

or seisin of the land remaining still in him who hath the

freehold. 1 JW« 4fi. See 2 Comm. 144. b. 2. c. 9. I. : and this

Diet, tits. Estate, Lease, Term*

, A mortgage is an interest in land, and on non-payment, the

estate is absolute in law, and his interest is good in equity

to entitle him to receive and enjoy the profits till redemption

or satisfaction ; and on a fore-closure, he hath the absolute

estate both in law and equity. 9 Mod. 196. See tit. Mortgage.
INTEREST of MONEY. The legal profit or recompence

allowed on loans of money, to be taken from the borrower by

the lender. The rate of legal interest has varied and decreased,

according as the quantity of specie in this kingdom has in-

creased by accessions of trade, the introduction of paper credit,

and other circumstances. The 37 H. 8, c. 9- confined interest

to ten per cent., and so did the 13 Eliz. c, S. The 21 Jac. h
c. 17. reduced it to eight per cent.: and the 12 Car. 2. c. IS.

to six: and lastly, by 12 Anne, st. 2. c. 16. it was brought

down to Jive per cent, per annum, which is now the extremity

of legal interest that can be taken on a loan of money, except

in the case of bills of exchange or promissory notes made
juryable within three months alter date, or not having more
than three months to run, and which, by the new Bank charter,

3 and 4 W. 4. c. 98. § ?• are no longer subject to the usury laws.

Notwithstanding those laws, if a contract which carries

interest be made in a foreign country, our courts will direct the

payment of interest according to the law of the country in which
the contract was made. 1 Eq. Abr. 289 : 1 B- Wins. 395. See
2 Bro. C. R. 2. Thus, Irish, Turkish, American, and Indian

interests have been allowed in our courts to the amount of even

10 or 12 per cent., for interest depends on local circumstances,

and the refusal to enforce such contracts would put a stop to

all foreign trade. By stat. 14 G. 3. c. 79* and 2 G. 4. c. 51.

all bona
t
fide mortgages and securities on estates or property

in Ireland, or the plantations* bearing interest not exceeding

six per vent., were declared legal, though executed in Great
Britain, And now, under stat. 3 G. 4. c. 47. § 2. securities

made in Great Britain on estates in Ireland or the colonies,

with interest not exceeding the rate of interest payable by the

law of the country where the estate is situate, are also declared

legal and valid. See further, tit. Usury.

Interest is in general recoverable in addition to the principal

sum upon an express promise, or where a contract may be

implied from circumstances, as the particular mode of dealing

adopted by the parties, or the usage of trade, Dong, 375

:

and sec 1 Camp. 52: 3 Camp. 46? : 1 Stark. 487-

It is recoverable where a bond, bill of exchange, or promis-

sory note, has been given; Bunb. 1 1 9 * 2 Barn. 1077. 10S5 ;

although no day of payment is specified, for there the money
became due immediately. 7 T. R. 124: 15 East, 225. So
where goods sold and delivered were to be paid for by a billon

which interest would have run. 13 East, 9S.

But interest is not generally recoverable upon a sale of

goods; 12 East, 419: 15 East, 223 : 2 Camp. 429 ; or upon
money lent ; 5 East, 22 : 1 Camp. 50 ; or money paid, or

money had and received; ibid.; or upon the balance of an

account stated. 6 Esp. 45, But see 2 Bl 761 : 3 Wils. 205 :

I East, 410; 1 M. % $. 173.

By the 3 and 4 IV. 4, c. 42. § 28. upon all debts and sums cer-

tain, payable at a certain time or otherwise, the jury in the

trial cf any issue, or on any inquisition of damages, may allow

interest, not exceeding the current rate, from the time when
such debts and sums certain were payable, if such debts or

sums be payable by virtue of some written instrument at a

certain time ; or, if payable otherwise, then from the time when
demand of payment shall have been made in writing, so as

such demand shall give notice to the debtor that interest will

be claimed from the date of such demand until the time of

payment ; provided that interest shaD be payable in all cases

in" which it is now payable by law.

By § 29. the jury may give damages in the nature of interest

vol. t

over and above the value of the goods at the time of conversion
or seizure, in actions of trover or trespass de bonis asportatis,

and over and above the money recoverable in actions on poli-

cies of insurance made after the passing of the act.

And by § 30. interest is to be allowed on all writs of error
for the time that execution has been delayed. See tit. Error.
Where an estate is devised for payment of debts, Chancery

will not allow interest for book debts. 3 Ch. Rep. 94. Where
lands are charged with payment of a sum in gross, they arc
also chargeable in equity with payment of interest for such
sum. Fin. R. 286. In a long unsettled partnership account,
rendered intricate by the neglect of a party, he shall have no
interest on the balance when settled. 1 Bro. C. R. 239.

Interest is allowed in equity or purchase-money when not
paid at the appointed time ; 2 Atk. 490 ; on portions when
due; 1 P. IV. 453: 4 Ves. 357 ; on stated accounts; 1 Mad.
Ch. 102; and in many other cases.

Executors and trustees are also frequently charged with
interest in equity where they have withheld money from par-
ties to whom it is due, or unnecessarily called in sums out on
good security. 1 I. § IV. 5S6: I] Fes. 581. And though the

usual rate of interest allowed in Chancery is 4 per cent.;

2 Ves. Jim. 511 ; in such cases they are generally made to pay
5 per cent.; and an executor has been charged with compound
interest at that rate. 13 Ves. 590. See tit. Trustees. And
also tits. Account, Bankrupt, Damages, Mortgage, fyc.

Interest on Legacies. In case of a vested legacy, due
immediately, and charged on land, or money in the funds,

which yields an immediate profit, interest shall be payable

thereon from the testator's death ; but if charged only on the

personal estate, which cannot be immediately got in, it shall

carry interest only from the end of the year after the death of

the testator. 2 P. Wms. 26, 27. See tit. Executor, Legacy.
Interest, or no Interest. See tit. Insurance. *

INTERESTED WITNESS. Interested witnesses may be
examined upon a voir dire, if suspected to be secretly concerned

in the event; or their interest may be proved in court.

3 Comm. 370. See tit. Evidence,

INTERLINEATION in a DEED. See tit. Deed, III.

INTERLOCUTORY DECREE in CHANCERY, See
tits. Chancery, Decree, Injunction.

Interlocutory Judgment. Interlocutory judgments are

such as are given in the middle of a cause, upon some plea,

proceeding on default, which is only intermediate, and does not

finally determine or complete the suit. As judgment for the

plaintiff in abatement, of respondeat ouster, i. e. that defendan t

shall answer over, or farther plead in chief, or put in a more
substantial plea.

But the interlocutory judgments most usually spoken of,

are those incomplete judgments, whereby the right of the

plaintiff is indeed established, but the quantum of damages
sustained by him is not ascertained, which is the province of

a jury. In such case a writ of inquiry issues to the sheriff,

who summons a jury, inquires of the damages, and returns to

the court the inquisition so taken, whereupon the plaintiff's

attorney taxes costs, and signs final judgment. 3 Comm. 3<jf>,

397- See tit. Judgment, I,

In Scotch practice the term interlocutor is applied to the

judgment of the Court of Session, or of the lord ordinary,

which exhausts the points at issue, and which, if allowed to

become final, will have the effect of deciding the case.

Interlocutohv Order. Sec this Diet, tits, Chancery,

Injunction.

INTERLOPERS. Persons who intercept the trade of a

company of merchants. Merc. Diet. Applied principally to

those who infringed the charters of the East India Company.

See that tit.

INTERPLEADER, Fr. cnterplaider, Lat. interplacitare.'}

To discuss or try a point incidentally happening, as it were,

between, before the principal cause can be determined. Inter-

pleader is allowed that the defendant may not be charged to

5 c
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two severally, where no default is in him : as if one brings I

detinue against the defendant upon a bailment of goods, and
another against him upon a trover, there shall be interpleader,

to ascertain who hath right to his action. 2 Danv. Abr. 779*

If two bring several detinues against A* B. for the same

thing, and the defendant acknowledges the action of one of

them, without a prayer of interpleader, they shall not inter-

plead on the request of the other ; for the interpleader is

given for the security of the defendant, that he may not be

twice charged, and he hath waived that benefit- 18 Ed. 3. 22,

If one brings detinue against B. and counts upon a delivery

of goods, &c. to re-deliver to him, and another brings detinue

against him also, and counts so likewise ; if there be not any

privity of bailment between them, yet they shall interplead, to

avoid the double charge of the defendant ; and also because

the court cannot know to whom to deliver the thing detained,

if both should recover. Br* Enterplead, 3. And upon such

several detinues, if the defendant says that he found it, and

traverses the bailment, they shall interplead ; fur then he is

chargeable as well to the one as the other ; so if he says that

they delivered jointly absque hocf that they delivered it as

they have counted : but it is otherwise, if the defendant doth

not traverse the bailment ; because if there was a bailment, he

is chargeable only to the bailor, and may plead in bar against

the others. 2 Danv. 782.

Where two bring several detinues for one thing, and the

defendant prays that he may interplead, and delivers the thing

to the court, and before the award of the interpleader one

discontinues the suit, the other shall not have judgment ; but

if he discontinue his suit after the interpleader, the other may
have judgment. 11 H~ 6. 19*

If a recovery be had upon an interpleader, judgment shall be

given to recover the thing demanded againt the defendant; and

not against the garnishee, in case of garnishment, &c. 2 Danv.

7S3. When two have interpleaded in detinue, he that recovers

shall recover damage against the other. Br. Damage^ 68.

There was formerly interpleader relating to delivery of lands

by the king to the right heir, where two persons out of ward-

ship were found heirs, Sic. 7 Rep. 45 : Staund. Prer* cap. 17

:

Bro. tit. Enterplead, And anciently this head (spelt Enter-

pleaderj made a great title in the law.

There are also bills of interpleader in a court of equity.

Thus, where twTo or more persons claim the same thing by

different or separate interests, and another person, not knowing
to which of the claimants he ought of right to render a debt

or duty, or to deliver property in his custody, fears he may
be hurt by some of thein, he may exhibit a bill of interpleader

against them. In this bill he must state his own right, and

their several claims ; and pray that they may interplead, so that

the court may adjudge to whom the thing belongs, and he

may be indemnified. Mitford's Treat. 47. See Bunb. 303

:

1 Eq. Ab. SO: 2 Eq. Ab. 173: 1 Burr, 37: Pracf. Reg. 38.

The principles upon which courts of equity proceed in these

cases are similar to those by which the courts of law are

guided in the case of bailment : the courts of law compelling

inteqdeader between persons claiming property, for the indem-

nity of a third person in whose hands the property is, in those

cases only where, by agreement of both claimants, the pro-

perty has been bailed to a third person ; and the courts of

equity extending the remedy to ail other cases (leaving those

of bailment to the common law) to which in conscience it

ought to extend. Mitford's Treat. 125.

If a bill of interpleader does not show that each of the de-

fendants, whom it seeks to compel to interplead, claims a

right, both the defendants may demur; one because the bill

shows no claim of right in him; the other, because (for that

very reason) the bill shows no cause of interpleader. 1 l
r
es.

248. Or if the bill shows no right to compel the defendants

to interplead, whatever rights they may claim, each defendant

may demur. As the court will not permit such a bill to be

brought in collusion with either claimant, the plaintiff must

annex to his bill an affidavit that it is not exhibited in collusinn

with any of the parties, the want of which affidavit is a cause

of demurrer, 1 Fes. 248. A bill of this nature generally

prays an injunction to restrain the proceedings of the claimants

in some other court ; and as this may be used to delay the pay-
ment of money by the plaintiff, if any is due from him, he
ought, bv his bill, to offer to pav the money due into court,

Mitf. TreaL 126.

After a decree on a bill of interpleader, there is generally

an end of the suit as to the plaintiff; and if he dies, the cause

may proceed without revivor. 1 Fern. 351. See further tits.

Chancery, Injunction, §c.

By the 1 and 2 W* 4. c. 58. commonly called the Inter-

pleader Act, after reciting that *' it often happens that a

person sued at law for the recovery of money or goods wherein
he has no interest, and which are also claimed of him by some
third party, has no means of relieving himself from such

adverse claims but by a suit in equity against the plaintiff and
such third party, usually called a bill of interpleader, which ia

attended with expence and delay," it is enacted, that upon
application made by any defendant sued in any of the courts

of law at Westminster, or in the Common Pleas of the county

palatine of Lancaster, or the Court of Pleas of the county

palatine of Durham, in any action of assumpsit, debt, detinue,

or trover, such application being made after declaration, and
before plea, by affidavit or otherwise, showing that such

defendant does not claim any interest in the subject-matter of

the suit, but that the right thereto is claimed, or supposed to

belong, to some third party, wTho has sued or is expected to sue

for the same, and that such defendant does not in any manner
collude with such third party, but is ready to bring into court,

or to pay or dispose of the subject-matter of the action in such

manner as the court (or any judge thereof) may order or

direct, it shall be lawful for the court, or any judge thereof, to

make rules and orders, calling upon such third party to appear

and to state the nature and particulars of his claim, and main*

tain or relinquish his claim, and upon such rule or order to

hear the allegations as well of such third party as of the

plaintiff, and in the meantime to stay the proceedings in such

action, and, finally, to order such third party to make himself

defendant in the same or some other action, or to proceed to

trial on one or more feigned issue or issues, and also to direct

which of the parties shall be plaintiff or defendant on such

trial, or, with the consent of the plaintiff and such third party,

their counsel or attorneys, to dispose of the merits of their

claims, and determine the same in a summary manner, and to

make such other rules and orders therein, as to costs and all

other matters, as may appear to be just and reasonable.

§ 2. The judgment in any action or issue directed by the

court or judge, and the decision of the court or judge in a

summary manner, shall be final and conclusive against the

parties, and all persons claiming under them.

§ 3. If such third party shall not appear upon such rule or

order to maintain or relinquish his claim, or shall neglect or

refuse to comply with any rule or order to be made after

appearance, the court or judge may declare such third party,

and all persons claiming under him, to be for ever barred from

prosecuting his claim against the original defendant, his execu-

tors, or administrators; saving, nevertheless, the right or

claim of such third party against the plaintiff ; and thereupon

make such order between such defendant and the plaintiff, as

to costs and other matters, as may appear just and reasonable.

§ 4. No order shall be made in pursuance of this act by a

single judge of the Court of Pleas of the said county palatine

of Durham who shall not also be a judge of one of the said

courts at Westminster ; and every order to be made in pur-

suance of tins act by a single judge not sitting in open court,

shall be liable to be rescinded or altered by the court in like

manner as other orders made by a single judge.

§ 5. If, upon application to a judge, he shall think the

matter more fit for the decision of the court, he may refer the
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matter to the court; and thereupon the court may hear and

dispose of the same in the same manner as if the proceeding

had originally commenced by rule of court, instead of the

order of a judge.

By § 6. after reciting that f* difficulties sometimes arise in

the execution of process against goods and chattels, issued by
or under the authority of the said courts, by reason of claims

made to such goods and chattels by assignees of bankrupts and

other persons not being the parties against whom sudi process

has issued, whereby sheriffs and other officers are exposed to

the hazard and expence of actions; and it is reasonable to

afford relief and protection in such cases to such sheriffs and

other officers," it is enacted, that when any such claim shall be

made to any goods or chattels taken, or intended to be taken,

in execution under any such process, or to the proceeds or

value thereof, the court from which such process issued may-,

upon application of such sheriff or other officer made before or

after the return of such process, and as well before as after any

action brought against such sheriff or other officer, call before

them, by rule of court, as well the party issuing such process

as the party making such claim, and thereupon exercise, for

the adjustment of such claims, and the relief and protection of

the sheriff or other officer, all or any of the powers and autho-

rities therein-before contained, and make such rules and
decisions as shall appear to be just, according to the circum-

stances of the case ; the costs of all such proceedings to be in

the discretion of the court

§ 7* All rules, orders, matters, and decisions, to be made
and done in pursuance of this act, except only the affidavits to

be filed, may, together with the declaration in the cause (if

any), be entered of record, with a note in the margin express-

ing the true date of such entry, to the end that the same may
be evidence in future times, if required, and to secure the pay-

ment of costs; and every such rule or order so entered shall

have the force of a judgment, except as to becoming a charge

on any hereditaments ; and, in case any costs shall not be paid

within fifteen days after notice of the taxation and amount
thereof, execution may issue for the same by fieri facias or

capias ad satisfaciendum, adapted to the case, together with

the costs of such entry, and of the execution, if by fierifacias ;

and such writ may bear teste on the day of issuing the same,

whether in term or vacation ; and the sheriff or other officer,

executing any such writ, shall be entitled to the same fees,

and no more, as upon any similar writ grounded upon a judg-

ment of the court.

By § S. the powers of the act are extended to applications

for writs of mandamus. See tit- Mandamus.
A great number of decisions have already taken place upon

the above act.

Who are entitled to the Benefit of the Act—A lien attaching

on the goods in dispute, and which must be satisfied by which-

ever claimant turns out to be entitled, does not prevent the

party holding them from applying for relief. 3 Moo.fy S. 180.

But a party who, by his own act, is placed in a situation to

be sued, cannot call upon the court to substitute another

defendant in his stead. 9 Bing* 82. And where a defendant

has been indemnified by a third party for not delivering up the

property, he has no right to relief. 1 Cr, # M* 73 : S\ C.

1 DowL 639, Neither will the application be allowed where it

may be reasonably suspected there is collusion between the

defendant and the third party whom he seeks to substitute.

2 Moo. Sf S. 184.

The case of a wharfinger, who claims a Hen on goods for

wharfage, &a, which attaching only on one of the parties by

whom the goods are claimed, is not within the act, 2 Moore

VJ* S, ISl : S. C. 9 Bing. 84. Neither does it apply to claims

Bet up in consequence of proceedings in equity. 1 DowL 506.

As to the Sheriff.—The court will relieve the sheriff in the

case of conflicting claims on property seised by him, though

one claim is only a lien, and not of the whole property.

1 Dowl. 357.

But a sheriff will not be entitled to relief unless he comes in
the first instance on receiving notice of an adverse claim.

I Dowl. 548 : 2 Dowl. 11. Neither is he where he has levied
under a f£* fa., and while in possession he receives notice of
other writs of execution issued against the defendant's goods,
and that the first execution creditor is not entitled to the whole
proceeds of the levy. 1 Dofvl 369. Nor where he seizes under
aji.fa. ; and the question is, whether that writ ought to have
precedence of another. 1 DowL 523. Nor where he pays
over the money to the execution creditor after notice of a

claim by a third party. 1 Dowl* 636,

One court cannot relieve the sheriff with respect to process

issued out of another court. 2 DowL 151.

Where application is made by the sheriff, the court cannot
try the merits of the respective claims on affidavit, but must
direct an issue, 2 DowL 5Q.

And no one has a right to be heard against the rule, unless

called upon by the rule to appear, although he is in fact a
claimant ; and if called upon in one character, he cannot appear
in another. 2 DowL 55.

As to Costs.—The sheriff is not entitled to costs, and his

claim to poundage depends on the legality of the seizure.

1 DowL 16"9: Ibid* 43 7* 636. Where, however, the execution

creditor does not appear in the first instance to support his

claim, but afterwards appears and opens the rule, the court

will grant the sheriff the costs of his second appearance. Ibid.

428. But, although where the execution creditor does not

appear, the court will permit the sheriff to withdraw from
possession, it will not grant him the costs of keeping possession

after notice of an adverse claim. Ibid* 56"y. And before the

sheriff applies for relief, he is bound to inquire into the nature

of the claims set up ; and therefore, if he brings parties before

the court in consequence of a claim which is clearly bad in law,

the court will compel him to pay the costs. 2 Dowl. 1 66,

Wr
here no blame appears to attach either to the execu-

tion creditor, the claimant, or the sheriff, each party will pay
his own costs. 1 DowL 520, Where the sheriff applies for

relief, and the claimant does not appear, the judgment creditor

is entitled to costs against the claimant ; but if the rule does

not pray for costs, the order upon the claimant to pay costs

will be only conditional, unless he shows cause within four

days. 2 DowL 108.

So where a landlord has a claim for rent, and gives notice in

proper time, the sheriff ought to pay him, otherwise the court

will make the sheriff pav the costs of not appearing. Ihid* 55.

INTERPRETATION of Statutes, Deeds, Wills, &c.

It has been well observed, that in respect of laws, it is scarcely

possible to express them in such terms as shall be free from all

ambiguity. Such a degree of precision is perhaps unattain-

able; and the want of a clear and distinct idea of the object,

or the want of views sufficiently comprehensive, or the defect

of language, will constantly either encumber the regulation, or

leave some part of the rules to be enforced ; and the same
inaccuracy must almost inevitably prevail, even in the framing

of private deeds ; and hence rules of interpretation are required

in order to insure just and uniform decisions; these rules arc

drawn from the general scope and intention of the instrument,

from the nature of the transaction or circumstances, from the

legal rights of the parties, independent of the instrument or law

in question, and from many other particulars ; and a thorough

knowledge of those rules of interpretation is the first ground of

science in framing the laws or deeds required for each occasion.

To avoid doubt, many modern statutes declare the sense in

wThich certain words therein used are to be understood, and

to what things and persons they are intended to extend. See

further tits. Agreements, Deeds, Statutes, Wills, &c.

INTERREGNUM. There cannot be any interregnum in

this country, by the policy of the constitution ; for the right of

sovereignty is fully vested in the successor to the throne by the

very descent of the crown. See tit. King, I.

INTERROGATORIES. Are particular questions 1 in

5 c 2
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writing, demanded of witnesses brought in to be examined in

a cause, especially in the Court of Chancery* These inter-

rogatories must be exhibited by the parties in the 8uit on
each side ; which are either direct for the party that pro-

duces them, or counter on behalf of the adverse party ; and,

generally, both plaintiff and defendant may exhibit direct, and
counter, or cross interrogatories* See tits. Deposition, Practice*

They are to be pertinent, and only to the points necessary,

and either drawn or perused by counsel, and must be signed by
them : if they are leading, viz. such as these, Did not ifon do

or see suck a thing, §c*, the depositions on them will be sup-

pressed « for they should be drawn, Did you see, or did you not

see, §c*, without leaning to either side ; and not only where
they point more to one side of the question than the other,

but if they are two particular, they will likewise be suppressed.

The commissioners, &c. who examine witnesses on interrogator

ries, must examine to one interrogatory only at a time; they are

to hold the witnesses to every point interrogated; and take

what comes from them on their examination, without asking any
idle questions, or putting down any impertinent answers not

relating to the interrogatories, &e. See tits. Depositions, Equity*

If a contempt be committed in the face of the court, the

offender may be instantly apprehended and imprisoned at the

discretion of the judges, without any further proof or examina-
tion. Staundf. P. C. 7'>- h. In matters arising at a distance,

the court generally grants a rule to show cause why an attach-

ment should not issue> or in very flagrant instances of con-

tempt, an attachment issues in the first instance* Salk. 84

:

S/ra. 185. 564. This process is intended to bring the party

into court, and when there he must either stand committed or

put in bail, in order to answer such interrogatories as shall be

administered to him for the information of the court. These
interrogatories are in the nature of a charge or accusation ; and
if any of them are improper, the defendant may refuse to answer
them, and mo\'c the court to have them struck out. Stra* 441*

If the party can clear himself upon oath, he is discharged ; but

if perjured, may be prosecuted for the perjury, (j Mod. IS* If

the contempt be of such a nature, that, when the fact is once

acknowledged, the court can receive no further information by in-*

terrogatories than it is already possessed of (as in case of a rescue),

the defendant may be admitted to make such simple acknow-
ledgment, and receivejudgment without answering to any inter-

rogatories ; but refusing to answer or answering evasively is

punishable as a high and repeated contempt. 4 Comm* 287. c. 20.

With regard to this singular mode of trial, thus admitted in

this one particular instance, and so contrary to the genius of

the common law in any other, it may be sufficient to observe,

that as the process by attachment in general appears to be

extremely ancient (K B. 20 H. 6. 37: 22 Ed. 4. 2[).); and
has, in more modern times, been recognised, approved, and
confirmed by several express acts of parliament {stats,

2i Eliz. c. 6* § 3 ; 13 Car* 2. st. 2. c. 2. § 4 : 9 and 10 W* 3.

c* 15 : 12 Anne, si* 2* c. 15. § 5.) ; so the method of examining

the delinquent upon oath with regard to the contempt alleged,

is at least of as high antiquity, and by long and immemorial

usage is now become the law of the land* M. 5 Ed* 4. rot* 75*

cited East. Ent* 268. pi. 5 : 4 Comm. 288* c* 20.

It has been remarked, that the admission of the party to

purge himself by oath is more favourable to his liberty- though

perhaps not less dangerous to his conscience. Some declamation

has also been used against the temptation to perjury afforded

by this proceeding ; this latter, however, is an argument which

can never affect the case of any honest man*

By the 1 W* 4* c* 22, usually called the Interrogatory Act,

the provisions of 13 G t 4, c. 63, relating to the examination of

witnesses in India, are extended to all other colonies and places

under the dominion of his Majesty, and to all actions in the

courts at Westminster. See further tit. Deposition.

INTERRUPTION, is when, during the course of prescrip-

tion, the true proprietor claims his right* Scotch Diet.

J \TESTATE, intcstati~\ There are two kinds of intes-

tates; one who makes no will, another who makes a will, and
nominates executors, but they refuse ; in which case he dies an
intestate, and the ordinary commits administration. 2 Par,
lust* foL 397* In former times, he wTho died intestate was
accounted damned, because (as Mat* Par. tells us) he was
obliged by the canons to leave at least a tenth part of his

goods to pious uses, for the redemption of his soul ; therefore,

whoever neglected so to do, took no care of his own salvation.

They made no difference between a suicide and an intestate:

for as, in one case, the goods were forfeited to the king, so in

the other they were forfeited to the chief lord. But because

it was accounted a very wicked thing to die without making
any distribution of his goods to pious uses, and such cases often

happen by sudden death, therefore, by subsequent constitutions,

the bishops had power to make such distribution as the intes-

tate himself wras bound to do ; and this was called eleemosyna

rationabilis. And it was by this means that the spiritual courts

came first to have jurisdiction in testamentary cases. See tits.

Executors, Will.

Intestates 1

Estates* The goods and chattels of persons

dving intestate* 2 LU. Ah* 73* See this Diet, tit* Executor,

L 1. V. 7, 8.

INTOL and UTTOL. Toll or custom paid for things

imported or exported, or brought in and sold out. Cornell.

INTRARE MAR ISCUM. To drain any low ground, and

by dykes, walls, &c. take in, and reduce it to herbage or

pasture ; whence comes the word innings* Will. Thorn.

INTROMISSION. The assuming possession of property

belonging to another, either on legal grounds, or without any

authority: the latter is termed villous intromission, Bell's

Scotch haw DicL
INTRUSION, intrusiQ.~\ Is when the ancestor dies seised

of any estate of inheritance, expectant upon an estate for life,

and then tenant for life dies, between whose death and entry

of the heir a stranger intrudes. Co. Lit. 277 : Bract, lib. 4*

cap. 2* Intrusion, therefore, signifieth an unlawful entry into

lands and tenements void of a possessor, by him who hath no

right to the same ; and the difference between an intruder and

an abator is this,—that an abator entereth into lands void by the

death of a tenant in fee ; and an intruder enters into land void

by the death of the tenant for life or years* F* N. B. 203*

Blackstone ranks intrusion as a species of injury by ouster,

or a motion of possession from the freehold, and states it to be,

the entry of a stranger, after a particular estate of freehold is

determined, before him in remainder or reversion* It happens,

says he, where a tenant for a term of life dicth seised of lands

and tenements, and a stranger entereth thereon, after such

death of the tenant, and before any entry of him in remainder

or reversion* The difference between intrusion and abatement

is always to the prejudice of the heir, or immediate devisee ;

an intrusion is always to the prejudice of him in remainder or

reversion. So that an intrusion is always immediately conse*

quent upon the determination of a particular estate: an abate-

ment is always consequent upon the descent or devise of an

estate in fee-simple. 3 Comm. c. 10*

As he who enters and keeps the right heir from the pos-

session of his ancestor is an intruder punishable by common
lawT

; so he who enters on the king's land and takes the profits,

is an intruder against the king. Co. Lit* 277* For this in*

trusion information may be brought; but before office found,

he who occupies the land shall not be said to be an intruder;

for intrusion cannot be but where the king is actually possessed,

which is not before office; though the king is entitled to the

mesne profits after the tenant's estate ended. Moor. 295* See

tit. Information, I.

By stat. 2 1 Jac. 1 . c* 1 4* the defendants may plead the general

issue in informations of intrusion, brought on behalf of the

king, and retain their possession till trial, where the king hath

been out of possession, and not received the profits for twenty

years; and no scire facias shall issue, whereupon the subject

shall be forced to special pleading, &c.
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By the 3 and 4 W. 4. c. 27- § 36, the writ of entry on intrusion

is abolished after the 31st Dec. 1834. See farther tit. $ntry.
Intrusion de Gard. A writ that lay where the infant

within age entered into his lands, and held out his lord. Old.

Nat. Br. 90.

INTRUSION, is the writ brought against rm intruder, by
him that hath fee-simple, Sec. New Xat. Br. 4.5.5.

INURE- To take effect ; as the pardon inureth, Straund.

Prec.fol. 40. See Enure,
INVADIARE. To engage or mortgage lands; invapia*

lions, mortgages of land. Man. Angt. lorn. 1, p, 478.
INVADiATUSi One, who having been accused of some

crime, not fully proved, is put sub debtla fidtjussione.

INVASION. See Defence of the Realm.
INVASIONES, In the inquisition of serjeancics and

knights' fees, anno 12 and 13 of King John, there are some
titles called Invasiones, ei Invasiones super regem.
INVECTA et ILLATA. Terms applied in the Scotch law,

to articles subject to certain liens or services.

INVENTIONES. Is used in ancient charters for treasure-

trove ; money or goods found by any person, and not challenged

by the owner ; which by the common law, is due to the king,

who grants the privilege or benefit to some particular subjects.

Chart. K. Ed, 1 . to the Barons of the Cinque Ports : Piacit.

temp. Ed. 1. and Ed. 2. MS.f. Sy.

INVENTORY, inventortum^ A list or schedule contain-

ing a true description of all the goods and chattels of a person

deceased at the time of his death, with their value appraised

by indifferent persons; which every executor or administrator

ought to exhibit to the bishop or ordinary at such time as he
shall appoint. West. Stjmb. lib. 2. p. ti[)6.

. These inventories proceed from the civil law ; and as, by the

old Roman law, the heir was obliged to answer all the tes-

tator's debts, Justinian ordained that inventories should be

made of the substance of the deceased, and he should be no

further charged. Justin. Inst.

By stat. 21 IL 8. c. 5. executors and administrators are

required to make and deliver in upon oath to the ordinary,

inventories indented, of which one part shall remain with the

ordinary, and the other part with the executor or adminis-

trator. The intention of this statute was for the benefit of

the creditors and legatees, that the executor or administrator

might not conceal any part of the personal estate from them;

though, as to the valuation, it is not conclusive, but the real

value must be found by a jury. If they are under- valued,

the creditors may take them as appraised; and if over- valued,

it shall not be prejudicial to the executor.

The inventory ought to contain a full and true description

and estimate of all the chattels, real and personal, in pos-

session, and in action, to which the executor or administrator

is entitled in that character, as distinguished from the heir,

the widow, and the donee mortis causa of the testator or

intestate. Toll. 248. It must also distinguish such debts as

are separate from those which are doubtful or desperate. Ibid.

But though generally all the personal estate of the deceased,

of what nature or quality soever, ought to be put into the

inventory; yet goods given away in the life-time of the

deceased, and actually in the possession of the party to whom
given, and the goods to which a husband is entitled as adminis-

trator to his wife, are not to be included. 2 Bulst. 355.

An inventory which has been exhibited by the defendant in

the Spiritual Court is evidence against him of assets. See

Bull, N. P. 140: 1 M. $ M. 330. And the plaintiff will be

allowed to prove that the goods have been under-valued. Bull,

KRUO: ] Stark. 32.

Notwithstanding the law requires that the inventory be

exhibited within three months after the death of the person, if

it is done afterwards it is good, for the ordinary may dispense

with the time, and even in some cases, whether it shall be

exhibited or not ; as where creditors are paid, and the will

performed, &c. Raym. 4?0,

The old practice of the Prerogative Court of Canterbury
was to require an inventory to be exhibited before probate was
granted; and this is still prevalent in some country jurisdic-

tion^ 1 Phill. 240.

According to the modern practice, however, neither the
executor nor administrator, in general cases, exhibits any inven-
tory whatsoever, unless he be cited for that purpose in the
Spiritual Court by a party interested. 1 Phill. 210: Toll. 250.
And a person having only the appearance of an interest may
compel one to be exhibited. 1 Phill 241 : 2 Add. 236'. But,
in order to exonerate himself from all liability, it is prudent for

the executor to exhibit an inventory before a final settlement.

1 Hagg. 106.

In common parlance, &c, the term inventory is applied on
other and more frequent occasions, as on the sale of goods; by
agreement between parties, accounts of the goods sold (sup-

posing them passing with the possession of a house, &c.) are

called inventories. So the accounts taken by sheriffs of goods
levied and sold under executions, under distresses of the goods
distrained for rent, are called inventories, &c. See this Diet,

tit. Executor, V. 4. Distress.

IN VENTRE SA MERE, JV.] In the mother's belly,

relating to which there is a writ mentioned in the register of

writs; and in stat. 12 Car. 2. c. 24, an infant in ventre sa

mere, is applied to the case where a woman is with child at

the time of her husbands death ; which child, if he had been
born, would have been heir to the land of the husband; and
this is sometimes privily, and sometimes open and visible.

1 Shcp, Abr. 142. The law hath consideration of such a

child, on account of the apparent expectation of his birth. He
might have been vouched in his mother's belly; and action lies

for detainment of charters from him as heir, &c. Hob* 222

:

Dyer, ISO. When a female comes into land hy descent, tiiejr^

the son born after shall oust her and have the land. 3 Rep. dl

:

Plowd. 375. But if the daughter and female heir cometh tin

land in nature of a purchaser, as on a will of lands given to

J. S. and his heirs, and he hath a daughter when the devisor

dies, his wife being then with child of a son ; in this case the

daughter shall enjoy the land, and not the after-born son.

3 Rep. 61 : 5 Ed. 4. 6: 9 H* 7- 24. See this Died tite.

Descent) Infant, II., Limitation, Posthumous Childten.

INVERITARE, To verify or make proof of a thing. Leg.
Ina?, c. 1 6.

To INVEST ; INVESTITURE, from the Fr. investing

The giving possession: some define it thus, investitura est all-

cujus in suum jus introductio ; a giving livery of seisin or

possession. Investitures, in their original rise, were probably

intended to demonstrate in conquered countries the actual

possession of the lord ; and that he did not grant a bare litigious

right which the soldier was ill qualified to prosecute, but a
peaceable and firm possession. And after conveyance by deed

came into use, these investitures were retained as a public and
notorious act, that the country might take notice of and testify

the transfer of the estate, and that such as claimed title by
other means, might know against whom to bring their actions.

2 Comm. 311. c. 20. and see pp. 23. 53. 209; and this Diet,

tits. Conveyance, Feoffment, Tenure; as also tits, Advomson,
Institution, Sfc*

The customs and ceremonies of investiture, or giving por-

session, were long practised with great variety: at first, inves-

titures were made by a form of words, afterwards by such
things as had most resemblance to what was to be transferred

;

as lands passed by the delivery of a turf* &c, which was done,

by the grantor, to the person to whom the lands were granted

but in after ages, the things by which investitures were made
were not so exactly observed. Ingulph. p. 901. In the

church, it was the custom of old for princes to promote such

a3 they liked to ecclesiastical benefices, and declare their choice

and promotion, by delivery, to the persons chosen, of a pastoral

staff and ring: the one a symbolical representation of their

spiritual marriage with the church; and the other of their
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pastoral care and charge, which was termed investiture ; after

which they were consecrated by ecclesiastical persons. Hove-

den tells us that King Richard, being taken by the Emperor,

gave this kingdom to him, ct investHavit cum inde per pUeum
xuttm; and that the Emperor immediately afterwards returned

the gift, ct investitavit cum per duplicem crucem de auro.

Hoved. 724. Wulsingham says, that John Duke of Lancaster

was invested Duke of Aquitaine, per vigam ct pileum, p. 343.

See Symbols,

INVlTATORIA ct VENITARIUM. Those hymns and
psalms that were sung in the church to invite the people to

prayer: thev are mentioned in the statutes of St Paul's

Church, MS.
INVOICE, a particular account of merchandise, with its

value, custom, and charges, &c, sent by a merchant to his

factor or correspondent in another country. See 12 Car. 2, c. 34.

INVOLUNTARY MANSLAUGHTER. See tit. Homi-
cide, II.

IPSO FACTO, by the very act-2 The expression is used
where any forfeiture or invalidity is incurred ; and the mean-
ing of it is, that it shall not he necessary to declare such for-

feiture or invalidity in a court of law, but that, by the very

doing of the act prohibited, the penalty shall be thereby

instantly and completely incurred. Thus, where the same
person obtains two or more preferments in the church with
cure, not qualified by dispensation, &c, the first living is void

ipso facto, viz. without any declaratory sentence, and the

patron may present to it. Dyer, 275. An estate or lease may
be ipsofacto void by condition, &c. 1 Inst. 45. 215.

In many cases, estates and property are vested in trustees,

&c, by act of parliament, ipso facto, without conveyance; as

the property of the suitors in the Court of Chancery, standing

in the name of the accountant-general, vests in his successor,

ipso facto, by the very act of his appointment, without any
conveyance from the preceding accountant-general or his repre-

sentatives. Slat. 54 G. 3. c. 14.

IRE ad LARGUM* To go at large, to escape, or to be set

at liberty. Blount.

IRELAND
was a distinct kingdom until the 1st of January, 1801, when
a union of Great Britain and Ireland took place, under the

provisions of an act passed in the British parliament, 3Q and 40

G. 3. c. 67" and of a similar act passed in the Irish parliament,

40 G. 3. c 38 ;
by which the kingdoms were united into one

by the name of The United Kingdom of Great Britain
and Ireland,

Ireland was anciently only entitled the dominion or lordship

of Ireland, and the king's style was no other than Dominus
Hihernice till the 33 Hi 8. when the title of king was expressly

conferred on him by an Irish act, 33 H. 8. c. 1., and which
title is recognised by the English act, 35 H. 8. c. 3. As Scot-

land and England are now one and the same kingdom, and

yet difTer in their municipal laws, so England and Ireland are,

on the other hand, distinct kingdoms, and yet, in general,

agree in their laws. The inhabitants of Ireland are for the

most part descended from the English, who planted it as a

kind of colony, after the conquest of it by Hen. II., and the

laws of England were then received and sworn to by the Irish

nation assembled at the council of Lismore. Pryn on 4 Inst. 249.

At the time of this conquest, the Irish were governed by
what they call the Brehon law, so styled from the Irish name
of judges, who were denominated brehons. 4 Inst. 358. But
king John, in the 12th year of his reign, wTent into Ireland,

and carried over with him many able sages of the law ; and
there, by his letters patent, in right of the dominion of con-

quest, is said to have ordained and established, that Ireland

should be governed by the laws of England
( Faugh. 294

;

2 Pryn. Bee. 85 : 7 Bep. 23.) ; which letters patent", Sir Ed.
Coke apprehends to have been there confirmed in parliament.

I In*!. 141 • But to this ordinance many of the Irish were

averse to conform, and still stuck to their Brehon law ; so that

both Hen. III. and Ed, L were obliged to renew the injuno*

tion; and at length, at a parliament holden at Kilkenny,

40 Ed. 3., under Lionel, Duke of Clarence, the then lieutenant

of Ireland, the Brehon law was formally abolished, it being
unanimously declared to be indeed no law, but a lewd custom
crept in of later times. 1 Comm. 100.

But as Ireland was a distinct dominion, and had parliaments

of its own, though the immemorial customs or common law of

England were made the rule of justice in Ireland also, yet no
acts of the English parliament, after the 12 John, extended

into that kingdom, unless it were specially named, or included

under general words, as within any of the king's dominions.

See 1 Comm. 100.

The original method of passing statutes in Ireland was nearly

the same as in England; the chief governor holding parlia*

ments at his pleasure, which enacted such laws as they thought

proper. But an ill use having been made of this liberty, a set

of statutes were there enacted in the 1 0 H. J. [Sir Ed* Poyn*

ings being then lord deputy, from whence they were called

Poynings' laws], which restrained the power as well of the

deputy as the Irish parliament; and, in time, there was nothing

left to the parliament in Ireland but a bare negative, or power
of rejecting, not of proposing or altering any law. With
regard to Poynifigs' law in particular, it could not be repealed

or suspended, unless the bill for that purpose, before it should

be certified to England, were approved by both houses.

But the Irish nation being excluded from the benefit of the

English statutes, were deprived of many good and profitable

laws, made for the improvement of the common law; and the

measure of justice in both kingdoms becoming thence no
longer uniform, it was therefore enacted, by another of Poyn*

ings laws, that all acts of parliament, before that time, made
in England, should be of force within the realm of Ireland.

4 Inst. 35 1 . After this, Ireland continued to be bound by all

English acts of parliament in which it was specially named or

included under general words* See 1 Comm. 1 03.

This state of dependence being disputed by the Irish nation,

it was, by the British act 6* G. 1- c. 5. expressly declared, that

the kingdom of Ireland ought to be subordinate to, and

dependant on, the imperial crown of Great Britain, as being

inseparably united thereto ; and that the King's Majesty, with

the consent of the Lords and Commons of Great Britain in

Parliament, had power to make laws to bind the people of

Ireland- The same statute also expressly declared <f that the

Peers of Ireland had no jurisdiction to affirm or reverse any
judgments or decrees whatsoever." And a writ of error, in.

the nature of an appeal, lay from K. B. in Ireland to K. B.

in England, as the appeal from Chancery in Ireland lay imme-
diately to the House of Lords in England.
Thus stood the matter till the 2'2nd year of King Geo. Ill,,

when, on some further struggles by the Irish, the above stat*

6 G. 1> c. 5. was simply repealed in the British parliament by

stat. 22 G. 3. c. 53. And in the Irish parliament acts were

passed to regulate the manner of passing bills, to declare which

English or British acts should be accepted and used in Ireland,

and to regulate appeals and writs of error. See Irish acts

21 and 22 G. 3. c. 47, 48, 49-

Lord Mountmorris, in his History of the Proceedings of the

Irish Parliament, observes, that as to repeal Poynings' law it

required the consent of the greater number of the Lords and
Commons (which, if it meant any thing, must signify a major*

ity not of those who happened to be present, but of the whole

number summoned to parliament), the requisition, in that sense,

was strictly complied with in 17$2, when Poynings* law was

repealed by the Irish act 21 a?id2% G. 3. c. 47* His. vol. l.p. 53.

As, however, the British statute of Geo. I. was thought to

be merely declaratory of the former law, the repeal of it could

produce no further operation than to render the law, in some

degree, less clear than that statute had made it. Therefore* to

produce the effect earnestly contended for by the Irish, it
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required another statute, which was accordingly passed in the

British parliament, viz. the 23 G. 3. c. 28. by which " the

right claimed by the people of Ireland, to be bound only by

laws enacted by his Majesty and the parliament of that king-

dom, in all cases whatever, and to have all actions and suits,

instituted in that kingdom, decided in his Majesty's courts

there Jinalltj, and without appeal from thence, is established

and ascertained for ever, and at no time to be questioned or

questionable; and all writs of error, and appeals in the Eng-
lish courts, shall be null and void.'*

After this period, till the year 1 800, several acts were passed

in the Irish parliament for the establishing and regulating the

various departments of government there, as in a separate

kingdom. In that year, after great debate on the principle,

and even on the moral competence of the parliament of Ire-

land to consent to such a proceeding, the Union of the two
kingdoms was ratified by the acts of both parliaments, viz.

Sg and 40 G, 3. c. 67. of the British, and 40 G. 3, c. 38. of

the Irish statutes* The following is the substance of the eight

Articles of Union :

—

Art* 1. That the kingdoms of Great Britain and Ireland

shall, after 1st January, 1801, and for ever, be united into one

kingdom, by the name of The United Kingdom of Great Bri-

tain and Ireland.

Art. 2. That the succession to the crown of the said United

Kingdom shall continue limited and settled in the same manner
as the succession to the crown of Great Britain and Ireland

stands limited and settled according to the existing laws,

and to the term of union between Great Britain and Scotland.

Art, 3. That the said United Kingdom be represented in one

parliament.

Art. 4. That four lords spiritual of Ireland, by rotation of

sessions, viz, one of the four archbishops, and three of the

eighteen bishops (see 40 G. 3. (L) c. 29* § I.) ; and 28 lords

temporal of Ireland (elected for life, subject to forfeiture by

attainder, 40 G. 3. (I.) c. £9- § 4. by the terms of Ireland)
\

shall sit in the House of Lords of the parliament of the United

Kingdom. And in the House of Commons, 100 commoners;
two for each of the 32 counties in Ireland; two for Dublin,

two for Cork, one for Trinity College, Dublin; and one for

each of the 31 most considerable cities, tow ns, and boroughs

;

viz. Waterford, Limerick, Belfast, Drogheda, Carrickfergus,

Newry, Kilkenny, Londonderry, Galway, Clonmel, Wexford,

Youghal, Bandonbridge, Armagh, Dundalk, Kinsale, Lisburn,

Sligo, Catherlough, Ennis, Dungarvon, Downpatrick, Cole-

raine, Mallow, Athlone, New Ross, Tralee, Cashel, Dungan-
non, Portarlington, Enniskillen. 40 G. 3* (f.) c. 29- § 2.

That the Irish act, 40 G. 3. c. 29- for regulating the election

of the said lords and commons shall be part of the treaty of

union, and incorporated in the Union Act [ivhich it accord-

ingly

Questions respecting the rotation or election of the peers shall

be determined by the House of Lords of the United Kingdom.

Irish peers not being elected to sit in the House of Lords,

may be elected as members of the Commons House for any

place in Great Britain, In which case they shall be considered

merely as commoners.
His Majesty may create peers of Ireland, under certain

restrictions, viz. whenever three such peerages of Ireland

become extinct, one new peerage may be created ; and when
the whole of such peerage is reduced to 100, then, on the

extinction of any peerage, another may be created ; so that

the peerage of Ireland may be kept up to 100, over and

above such peers of Ireland as may be entitled by descent or

creation to an hereditary seat in the House of Lords of the

United Kingdom.
Questions touching the elections of commoners, or their

qualifications, shall be decided by the laws of Great Britain.

The temporary regulations respecting commoners holding

places under government were superseded by 41 G. 3. c. 52 ;

by which all persons disabled from sitting in the British par-

Jiament are declared disabled from sitting in the united parlia-

ment as members for Great Britain, and so for Ireland. See
this Diet* tit. Parliament, 6. B. 2.

As to the privileges, rights, and rank, of the Irish spiritual

and temporal peers in parliament, see this Diet* tit* Parlia-
ment, III.

Art. 5. The churches of England and Ireland shall be
united into one Protestant episcopal church, to be called, The
United Church of England and Ireland, according to the doc-
trine, worship, discipline, and government, of the church of

England, The church of Scotland to remain as under the
union of that kingdom.

Art. 6. The subjects of Great Britain and Ireland shall be
entitled to the same privileges, and be on the same footing, as

to encouragements and bounties on the like articles, the growth,
produce, or manufacture, of either country respectively, and
generally in respect of trade and navigation in the ports and
places of the United Kingdom and its dependencies; and in all

foreign treaties Irish subjects shall be put on the same footing

as subjects of Great Britain.

All prohibitions and bounties on the export of articles, the

growth, produce, or manufacture, of cither country to the

other, shall cease and determine.

That all articles, the growth, produce, or manufacture, of

either country (not enumerated and subjected by the act, to

specific duties
J,

shall be imported into each country from the

other free of duty, except countervailing duties. See post.

For 20 years from the Union (i. e. until 1st January, 1821),
certain manufactured articles, viz* apparel, cabinet-ware, pot-

tery, sadlery, &c, were subjected to a duty of lOi per cent.

Salt, hops, coals, calicoes, and muslins, &c, to certain duties

specified.

Articles, the growth, produce, or manufacture, of either

country, subject to internal duty, or to duty on the materials

of which they are composed, are made subject, by certain

schedules in the acts to the countervailing duties, there speci-

fied; and it is provided, that all articles subject to such internal

duty, shall from time to time be subjected, on their importation

into each country respectively for the other, to such duty as

shall be sufficient to countervail such internal duty in the coun-

try from which they are exported; and that, upon the export

of the like articles from one country to the other, a drawback
shall be given equal in amount to the countervailing duty
payable on such articles, if it had been imported into the

county from whence it is exported.

All articles, the growth, produce, or manufacture, of either

country, when exported through the other, are made subject to

the like charges, as on exportation directly from their own
country.

All duty on the import of foreign or colonial articles into either

country, shall, on their export to the other, be drawn back.

Corn, meal, malt, flour, and biscuit, are exempted from the

operation of the union acts; so that all these, except malt,

were declared free between Great Britain and Ireland, under

46 G. 3. c. 97- See tit. Co?n* The intercourse of malt be-

tween the two countries is regulated by stat. 50 G. 3. c. 34.

53 ; and the countervailing duties are ascertained by the seve-

ral acts imposing the internal duties.

Now, under the provisions of the 1 W. 4. c. 17* all duties

and drawbacks payable in respect of printed calicoes, stuffc,

and linens, removed from Ireland to Great Britain, and vice

versa , have wholly ceased.

Art. 7. By this article it was provided that the charge of

the separate national debt of either country before the union,

should continue to be separately defrayed by the respective

countries. That for 20 years after the union, the contribution

of Great Britain and Ireland towards the annual expenditure

of the United Kingdom, should be 15 parts for Great Britain,

and two parts for Ireland. That after such 20 years the

future expenditure of the United Kingdom (except the interest

and charges of their separate debts) should be defrayed accord-
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to a proportion to be settled by parliament for a subse-

quent period of not more than 20, nor less than 7 years;

and so from time to time, unless the parliament of the United

Kingdom should declare that the expenditure of the United

Kingdom should be defrayed indiscriminately by equal taxes

imposed on the like articles in both countries. For defraying

the national debt, and the proportion of her expenditures the

revenue of Ireland was, by the same article, constituted a con-

solidated fund. It was deck red that the proportion of contri-

bution of each country should be raised by taxes in each

country respectively ;
provided that, in regulating such taxes,

no article in Ireland should be made liable to any new duty,

so as to make the amount exceed the amount of duty payable

on the like article in England. That any surplus of Irish

revenue should be applied to local purposes in Ireland. That all

future loans should be considered as a joint debt to be dis-

charged by each country in their respective proportions, unless

particular provisions were made in any particular year. That

if, at any future day, the separate debt of each country should

have been liquidated, or if the values of their respective debts

should be in the same proportion as their contributions (trfaf*

as 15-17ths are to 2-l?ths) } or within 100th part thereof, and

it' the parliament should think that the respective circumstances

of the two countries would admit of their contributing indiscri-

minately by equal taxes, the parliament might declare that all

future expence, and all joint debts then contracted, should be

defrayed indiscriminately by equal taxes on the same articles in

each country, subject to any requisite exemption in Ireland or

Scotland. That, after such declaration, the contribution of

England and Ireland respectively should cease to be regulated

by the proportions before-mentioned; but that the charges of

the separate debts should be defrayed separately by each

country. That sums granted by the Irish parliament for

encouraging agriculture, manufactures, charities, &c, in Ire-

land, should continue to be granted for 20 years; and, finally,

that the revenue from territorial dependencies should be applied

to expenditure of the United Kingdom in the foregoing pro-

portions.

The effect of this article VI I. may be considered as almost

wholly superseded by the provisions of stat. 56 G. 3. c. <)&.

(amended by 57 G* 3. c. 48.) by which it is enacted, that the

consolidated funds of Great Britain and Ireland shall become

one general consolidated fund of the United Kingdom, charged

indiscriminately, whether in the Exchequer of Great Britain

or Ireland, with the whole of the interest and sinking funds of

the national debts of Great Britain and Ireland, as one joint

consolidated national debt, interest, and sinking fund ; with

the civil list establishments in Great Britain and Ireland ; with

all other charges on the former separate consolidated funds ;

and subject to such charges, to be indiscriminately applied to

the service of the United Kingdom. The offices of lord high

treasurer of Great Britain and Ireland are united, and the

office of lord high treasurer of the United Kingdom may he

executed by commissioners of the Treasury. A vice-treasurer

for Ireland is to be appointed for the issue of money out of the

Irish Exchequer; and regulations are made for directing such

issues, under warrant of the lord lieutenant of Ireland, and

the issues out of the Treasury of Great Britain, from the

growing produce of the consolidated fund. The British com-

missioners for reduction of the national debt are declared com-

missioners for reducing the debt of the United Kingdom. Two
additional commissioners of the Treasury are to be appointed

for Irish business; and the balance of joint contributions

between Great Britain and Ireland are declared to be cancelled.

Art. 8. All laws in force at the time of the Union, and

all courts, civil and ecclesiastical, within the respective king-

doms, shall remain as established, subject to future alterations

by the united parliament. All writs of error and appeals

(determinable in the House of Lords of either kingdom) shall

be decided by the House of Lords of the United Kingdom.

The Instance Court of Admiralty in Ireland shall continue,

with appeals to the delegates in Chancery there. All laws
contrary to the provisions enacted for carrying the articles of
union into effect shall be repealed.

By 44 G* 3. c. 92. it is enacted, that where persons,

against wThom warrants have been issued by judges, &c. in

Ireland for any crime or offence against the laws of Ireland,

shall £( escape, go into, reside, or be," in England or Scotland;

or where any persons, against whom warrants have been
issued, in England or Scotland, for any offence against the

laws of England and Scotland respectively, shall escape, &c.

into Ireland, any justice of peace of the county, or place,

whither or where such person shall escape, &c. shall indorse

the warrant, and the person charged may be apprehended in

the place where such warrant is so indorsed, and carried into

England, Scotland, or Ireland., as the case may require, to be

then proceeded against according to law. By 45 G. 3, c. 92.

if the offence is not bailable, the original warrant shall he so

indorsed; but if it is bailable, the party shall be bailed in the

place where he is apprehended, by duplicate bonds, one to be

transmitted to the proper officer of the place where the warrant

was issued, and the other to the Court of Exchequer in the

county where the party is bailed ; and the penalty may be

levied in the county where the bond is taken, on certificate of

the breach thereof to the Exchequer there.

By 45 (x, 3. c. Q2, § 3, 4. subpeenas in criminal prosecutions

may be served in England to compel appearance in Ireland,

and so vice versa.

By 54 G. 2. c. 186. § 2, 3. all warrants signed in England,

Scotland, or Ireland, may be indorsed and acted upon in any

part of the United Kingdom, in like manner as is directed by

stat. 13 G, 3. c. 31. as to warrants in England and Scotland,

and judges in Ireland may indorse Scotch letters of second

deliverance for compelling attendance in Scotland of witnesses

in criminal cases resident in Ireland.

By the 2 W. 4. <?. 33. the Courts of Chancery and Ex*
chequer in England in suits concerning lands in England or

Wales, are empowered to direct process to be served in any

other part of the United Kingdom, or in the Isle of Man.
And by § 2. a similar power is given to the Courts of Chan-

cery and Exchequer in Ireland, to issue process to any other

part of the United Kingdom, or the Isle of Man.
By the 2 and 3 W, 4. c. 93. the inconvenience arising from

the process of the Ecclesiastical Courts in England and Ireland

being unavailable out of their respective jurisdictions, is reme-

died by giving such process equal force and operation in any

part of the United Kingdom.
Independent of the Roman Catholic Relief Bill (10G. 4

c. many important statutes have of late years been passed

with reference to Ireland.

By the 1 and 2 IV. 4. c. 33. his Majesty may authorize the

Treasury to issue 500,000/. Exchequer bills for the extension

and promotion of public works in Ireland.

By the 2 W. 4. c. 17* the laws relating to the assignment

and subletting of lands and tenements in Ireland, were re-

pealed, and other provisions substituted.

By the act for amending the representation of the people of

Ireland (2 and 3 TV. 4. c. 88.) besides the improvements intro*

duced with respect to the qualifications of electors, five addi-

tional members have been given to that country, viz. an addi-

tional member to the cities of Limerick and Waterford, the

borough of Belfast, the town of Gahvay, and the university

of Dublin.

By the 2 and 3 IF. 4. c. 118. party processions in Ireland

are restrained for the period of five years.

By the 2 and 3 W. 4. c. 119. three several acts, passed in

the reign of his late Majesty, for the establishing of composi-

tions of tithes in Ireland, were amended, and such composi-

tions rendered permanent. See further tit. Tithes*

By the 3 and 4 TV. 4. c- 37* for amending the laws relative

to the temporalities of the church of Ireland, ecclesiastical

commissioners are appointed who are to be a body politic and



I R O I s s

corporate, by the name of the '* Ecclesiastical Commissioners for

Ireland," and to have perpetual succession and a common seal.

By § 13. all payments of first-fruits in Ireland are to cease.

By § 14. the commissioners are to make a valuation of all

sees and livings in Ireland, and to levy a yearly assignment

thereon, to commence from the next avoidance, according to

the rates specified in one of the schedules to the act; such

tax, and the other funds vested in the commissioners by the

act, to he applied by them for the purposes therein mentioned.

By § 32. the bishopric of Waterford, from the passing of the

act, shall, and the other bishoprics in the first column given

below when they become void, are to be united to the arch-

bishoprics and bishoprics in the second column,

1 . Dromore Down and Connor.

2. Raphoe Deny.
3. Clogher , Armagh.
4. Elphin Kilmore.

5. Killala and Achonry Tuam.
6. Clonfert and Kilmacduagh .... Killala and Kilfenora.

7- Kildare Dublin and Glandelagh.

8. Ossory Ferns and Leighlim

9* Waterford and Lismore Cashel and Etnly.

10. Cork and Ross Cloyne.

By § 4-6. when the arehiepiscopal sees of Tuam and Cashel

shall be void, their respective arehiepiscopal jurisdictions shall

be transferred to the archbishops of Armagh and Dublin.

. By § 4?7« as soon as the arehiepiscopal see of Tuam shall be

void, the bishopric of Ardagh, now held therewith, is to be

united with the bishopric of Kilmore.

By § 51. the arehiepiscopal sees of Cashel and Tuam on
becoming void are to cease to be included in the rotation

established among the arehiepiscopal sees by the union, and

are to be excluded in the rotation among the episcopal sees,

and take place therein next before the episcopal see last in such

order of rotation, the bishops whereof may have sat in par-

liament the previous session. And by § 52. bishoprics on

becoming void, or united to another bishopric, arc to be ex-

cluded from such rotation.

By § 11 fi. the commissioners may suspend the appointment

of a clerk to any benefice where divine worship has not been

celebrated for three years.

By § 128. lessees of church lands, whether holding the same

for lives or for years, may purchase the fee-simple thereof on

the terms mentioned in that and the following sections.

By the 3 and 4 W. 4. c. 78. the laws relative to grand

juries in Ireland were amended, as also the regulating pre-

ientments to be made by them respecting public works*

And by S and 4 W. 4. c. 91. the laws relative to jurors and

juries in Ireland were consolidated and amended.

In addition to the above acts, many of the improvements

that have been made in the criminal law and in the practice of

the courts have been extended to Ireland.

IRON1
, All statutes forbidding the exportation of iron and

steel are now repealed. The following acts, though still un-

repealed, have long been obsolete.

None shall convert to coal, or other fuel, for the making of

iron metal, any trees of such a size, or within a certain

compass of London, under penalties by statute ; nor shall any

new iron mills be set up in Sussex, Surrv, or Kent. State*

I Eliz. c. 15: 23 Eliz. c. 5 : 27 Eliz. c. 19* See tit. Woods.

IRONS, to secure prisoners. See tits. Fellers, Gaol, and

Gaolers.

IRON1 WIRE. See Wire.

IRONY. In libels makes them as properly libels as what

is expressed in direct terms. Hob. 215. As where a writing,

in a taunting manner reckoned up several acts of public charity

done by a person, said, " You will not play the Jew, nor the

hypocrite" and then proceeded in a strain of ridicule to insi-

nuate that what the person did was owing to his vain glory.

Or, where a publication pretending to recommend to a person

vol. t*

the characters of several great men for his imitation, instead
of taking notice of what great men are generally esteemed for,

selected such qualities as their enemies accused them of not
possessing (as by proposing such a one to be imitated for his
courage, who was known to be a great statesman, but no
soldier, and another to be imitated for his learning who was
known to be a great general, but no scholar), such a publica-
tion being as well understood to mean only to upbraid the
parties with the want of those qualities as if it had done so
directly and expressly* 1 Hawk. P. C. c. 73. § 4 : 4 Bgc. Ab.
Lihel (A.) 3. p. 453

;
See tit. Libel

IRREGULARITY, irregular ita*\] Disorder, or going out
of rule. In the canon law it is used for an impediment to the
taking holy orders ; as where a man is base born, notoriously
defamed of any crime, maimed, or much deformed in body, &c.
In common speech, in our law, it means a transgressing of
form in point of practice, &c.

IRREPLEVIABLE, or IRREPLEVISABLE. That
neither may nor ought to be replevied, or delivered on sure-
ties. StaL 13 Ed, 1. si. 1. c. 2. It is against the nature of a
distress for rent to be irreplevisable. 1 Inst. 145. See tits.

Distress, Replevin.

IRRITANCY. The becoming void. Irritant clause is a
clause by which certain acts specified in a deed are declared to

be null and void : and by another clause, called a resolutive

clause, the right of the proprietor is dissolved and put an end
to on bis committing the acts so declared void. Belt's Scotch
Law Diet.

ISH. The period of the termination of a tack or lease.

Scotch Diet.

ISINGLASS. A kind of fish glue, brought from Iceland,

used by some persons in the adulterating of wine; but for that

prohibited by stat. 12 Car, 2. c. 25.

ISLE, insula.2 Land inclosed in, and environed with the
sea or fresh water. There are several islands belonging to

England; as the isles of Jersey and Guernsey, Man, &e.
As to islands arising in rivers, or the sea, see tits. Occu-

pancy* Plantations.

ISLE OF ELY. See Et#.
ISLE OF JERSEY. See Jersey.

ISLE OF MAN. See Man.
*

ISLE OF WIGHT. See Wight.

ISLET. A small island. See Ilet.

ISSUABLE PLEA. See Pleading, I. 1,

ISSUABLE TERMS. Hilary and Trinity terms are
usually called issuable terms, from the making up of the issues

therein. Though for causes tried in Middlesex and Loudon,
many issues are made up in Easter and Michaelmas terms.

See tits. Judges, Terms.
ISSUE, exitus, from the Fr. issuer, i. e. cmanare>~\ Hath

divers significations in law: sometimes it is taken for the chil-

dren begotten between a man and his wife ; sometimes for the

profits growing from amerciaments and fines; sometimes for

the profits of lands and tenements ; but it generally signifies

the point of matter issuing out of the allegations and pleas of
the plaintiff and defendant in a cause. 1 Inst. \ UG: 11 Rep. 10.

Issues is the term applied to the profits on land, which the
sheriff is directed to take by a writ of distringas, in order to

compel the appearance of a party in court, and which; by the

common law, he forfeits to the king if he does not appear.

Finch. L. 352. But now, by stat. 10 G, S. c. 50, the issues

may be sold, if the court shall so direct, in order to defray the

reasonable costs of the plaintiff*. See tits. Appearance, At*
tachment, Distringas, Process, See.

As to issue, in the sense of children or heirs, see tits. Estate,

Executory Devise, Limitation, Remainder, Will, &c.

When in the course of pleading the parties in a cause come to

a point, which is affirmed on one side and denied on the other,

they are then said to be at issue ; all their debates being at

last contracted into a single point, \vhich must be determined

either in favour of the plaintiffor the defendant. 3 Comm. 313.

5 D



ISSUE,

The issues concerning causes are of two kinds ; upon matter
of fact, and matter of law.

An issue in fact is where the plaintiff and defendant have

agreed upon a point to he tried by a jury: an issue in law is

where there is demurrer to a declaration, plea, &c, and a

joinder in a demurrer, which is to be determined by the judges.

1 Inst* 71, 72. See tit. Demurrer*
As to issues of fact, viz. whether the fact is true or false,

Which are triable by the jury, they were formerly either gene-

ral or special.

An issue was called general where the defendant pleaded the

general issue to the plaintiff's declaration,

In most of the usual actions there was until recently an

appropriate plea fixed by ancient usage as the proper method of

traversing the declaration in cases where the defendant meant
to deny the whole, or the principal part of its allegations.

Reg. Plac* 57: Doct. Stud, 272. This form of plea, or

traverse, was called the general issue in that action ; and it

appears to have been so culled, because the issue it tendered

involving the whole declaration, or the principal pare of it,

was of a more general and comprehensive kind than that

usually tendered by a common traverse. Steph. on Plead.

187-

By the general rules of H. T. 4 IV. 4. general issues have
been in effect abolished, except in the cases hereinafter alluded

to ; for they are now only operative as a denial ofsome particular

fact, and no longer put in issue all the material allegations of

the declaration. See Pleading, and the various other titles

under which the different forms of actions are mentioned.

There are, however, many acts of parliament which enable

the defendant to plead the general issue, and to give the special

matter in evidence; and to these cases the alterations intro-

duced by the above rules do not extend*

A special issue is when some special matter, or material

point alleged by the defendant in his defence, is to be tried ; as

in assault and battery, where the defendant pleads that the

plaintiff
1

struck first, &c. 1 InsL 126.

In all criminal cases the general issue is not guilty, and a

special plea is very rarely pleaded.

All issues are to be certain and single, and joined upon the

most material thing in the cause ; that all the matter in

question between the parties may be tried. 2 Lil. 85* An
immaterial issue joined, which will not bring the matter in

question to be tried, is not helped after verdict by the statute

of jeofails; but there must be a repleader: but an informal

issue is helped. 1 8 Car* 2. B. R.
A repleader may be awarded after verdict, for the badness

and incertainty of the issue: and a judgment may be reversed

in error, being on an immaterial issue. 2 Lutm* 1608 : 2 Lev.

194. Onajoint trespass by many persons, there must be only

one issue in each plea joined : and if several offences are

alleged against the defendant, he ought to take all but one by

protestation, and offer an issue upon that one, and no more*

Moor, 80, But in action for damage, according to the loss

which the plaintiff' has sustained, every part ought to be put in

issue. 1 Sound. 269* In action upon the case for service

done for a time certain, the defendant ought to put in issue

all the time alleged in the declaration. Lut?v* 1268, And
upon a general issue in Waste, the plaintiff"must show his title.

Ibid* 1547. Though when any special point is in issue, the

plaintiff* is not obliged to set forth any other matter, Cro*

Eliz. 320. If there are several things in a declaration, upon
which an issue may be joined, and it is joined on any of them,

it is good; and an affirmative and an implied negative will

make a good issue. Style, 151. 210.

There must be in every issue an affirmation on the one part,

as that the defendant owes such a debt, &c, and a denial on

the other part,, as that he oweth not the debt, Sec. And
though the matter contradicts, yet there must be a negative

and affirmative of it, to make a right issue. 1 Venlr. 213.

A negative should be as full as the affirmative, or it is no

negative to make an issue ; as if a defendant pleads a grant of
four acres, and two acres only are denied, &c. 1 Rot. Rep.
86* It has been held, that issue ought not to be joined on a
traverse only, without answering in the affirmative, &c ,

2 And* 6* 102. But where the matter, which is the gist or
cause of the action, is found, it has been adjudged good after

verdict, though there was no negative and affirmative to make
the issue; as where in debt upon bond the defendant pleads
payment, and concludes to the country, without giving the
plaintiff' opportunity to deny the payment, if the jury in such
case find the money paid, it is good after verdict. Sid* 341.

Two affirmations do not make a good issue. Com. Dig.
Pleader (R. 3.): Doug. GO: 1 Leon. 77- However, an issue

will be good if there is a sufficient negative and affirmative in

effect, though in form of words there is a double affirmative.

I W'iis. {}. Neither do two negatives make a good issue.

Com. Dig. Pleader (R. 3.): 6 East. 557*

There may be a plea to issue to part, and a demurrer to

part, which have no depetidenee on each other, 1 Sound*
338, Where the declaration of the plaintiff is good, and the

plea of the defendant is ill ; if the plaintiff in his replication

tender an issue upon such ill plea, and a trial is had, and it is

found for the plaintiff, he shall have judgment. Cro* Car.

18. And generally, when a plea is bad, that the plaintiff*

might have demurrer upon it, and he doth not, but takes

issue, and it is found for the defendant; this is aided by the

statute of jeofails, and the defendant shall have judgment : so

likewise where the replication is bad, and issue is taken upon
it, and found for the plaintiff, he shall have judgment. Cm
Eliz. 455; Cro. Joe. 312, But there are many cases where,

if the plea or replication is bad in substance, it is not aided by

the statute of jeofails. See tit. Amendment*
If issue be well tendered, both in point of substance and in

point of form, nothing remains for the opposite party but to

accept, or join in it ; and he can neither demur, traverse, nor

plead in confession and avoidance ; but he may plead in

estoppel. Steph. on Plead. 279*
If the tender of the issue comes on the part of the plaintiff,

the form of it is

—

And this he prays may be inquired by the

record, or by the country; and when on the part or the defend-

ant

—

And of this he puts himself ' upon the country ; and The
plaintiff doth the like, &c.

When issue is joined between the parties, it cannot be after-

wards waived, if it be a good issue, without consent of both

parties. 3 SalL 211.

Every issue is to be joined in such a court that hath power
to try it, otherwise the issue is not well joined ; for if the

cause cannot be tried, the issue is fruitless ; and if it be tried*

the trial is coram non judive* 2 Lit* Abr* 84.

Where an issue is not joined* there cannot be a good trial,

nor ought judgment to be given. 2 Nets* Abr. 104-2.

If the plaintiff will not try the issue after joined, in such

time as he ought by the course of the court, the defendant

may give him a rule to enter it : which if he does not, be shall

be nonsuit, &c. 2 Lil. 84>*

Where there are two issues joined, one good and the othjer .

bad , if entire damages arc given upon the trial on both issues,

it will be error; but if several damages are found, the plaintiff

may release the damages on the bad issue, and have judgment
for the rest. 2 Lit* Abr. 87* 88* See tit. Damages. And it

is said, judgment may be entered as to one part of the issue;

and a nolle prosequi to another part of the same issue, wrhere it

may be divided, Pasch* 23 Car. 2. B. R. Where two issues are

joined, and a verdict only on one of thcin, it is a mistrial, and the

judgment may be arrested, and a venire facias de tiovo awarded ,*

if error brought, the judgment must be arrested, Annalvs
24ti-

With respect to the trial. Sec* of issues, see tits. Judgment.

Nisi Print. Trial, Venue, &c*

For further information on the subject, see tits. Pleadings9

Practice, and the various titles of subjects on which points of

pleading arise.
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Issue Book. When parties have come to issue, a transcript

is made upon paper of the whole proceedings that have been

delivered or fded between them. This transcript, when tie

issue joined is an issue in law, is railed the demurrer book ;

when'an issue in fact, it is called, in the King s Bench, in some

cases the issue, in others the paper-book ; and in the Common
Pleas, the issue. See 1 Arch. PracL 214: Steph. on Plead. 103.

By one of the general rules of H. T. 4 W. 4- the issue or

demurrer book shall, on all occasions, be made up by the suitor

or agent, and not as heretofore by any officer of the court.

Issue Roll. The name of the roll on which the issue

was formerly entered as soon as it was joined. The practice,

however, for a great length of time, has been only to enter

What was called an incipitur (see that title) previous to the

trial ; after that was over, and it became necessary to carry in

the roll, the issue was entered verbatim, together with the pro-

ceedings, subsequent to the award of the venire to the judg-

ment inclusive, and the roll was then termed the judgment
roll. 1 Arch. Pr. 221.

Now by the rules of H. T. 4 W* 4. the entry of proceedings

on the record for trial, or on the judgment roll (according to

the nature of the case), shall he the first entry of the proceed-
ings in the cause upon record.

Issue, feigned. See Feigned Issue.

Issues on Sheriffs, are for neglects and defaults, by
amercement and fine to the king, levied out of the issues and
profits of their lands; and double or treble issues may be laid

on a sheriff for not returning writs, &c. But they may be
taken off before estreated into the Exchequer, by rule of court,

on good reason shown. 2 LiL Adr. S{).

ITINEHAN T, ilinerans.~] Travelling or taking a journey

:

and those were anciently called justices itinerant, who were
sent with commission into divers renin ties to hear onuses.

The king's courts were formerly itinerant, being kept in the

king's palace, and removing with his household. The Common
Pleas is now fixed by Magna Charta; but though the Court
of King's Bench is constantly held in Westminster Mall, vet

there is nothing but custom to fix it there, as it is supposed to

be before the king, and if actually so, must he itinerant. Sec

tits. Common Pleas, Judges, Justices, King's Bench, &e.

ITINERARY, ilinerariumT] A commentary concerning

things falling out in journeys. Law hat. Diet.

j.
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JACENS, keereditas dieitur, antequam adita sit. An estate

in abeyance. Dig.

JACK, * A kind of defensive coat-armour formerly worn

by horsemen in war, not made of solid iron, but of many
j

plates fastened together ; which some persons by tenure were

bound to find upon any invasion. Wahingham. It was called

larica, because at first it was made with leather. Con-ell.

JACTITATION OF MARRIAGE, is one of the first

and principal matrimonial causes in the Ecclesiastical Courts;

as, when one of the parties boasts or gives out that he or she

is married to the other, whereby a common reputation of their

marriage may ensue. On this ground the party injured may
libel the other; and, unless the defendant undertakes and

makes out a proof of the actual marriage, he or she is enjoined

perpetual silence upon that head ; which is the only remedy

those courts can give for this injury, 3 Comm. f)3,

JACTIVUS, Lat.~] He that loseth by default. Formul.

Solen. 150*

JACTUS MERCIUM. See Jetsam.

JAIL. See Gad.
JAMAICA. An American island taken from the Spaniards

in the year 1 6/35. See this Diet. tit. Navigation Acts.

JAMBEAUX. Leg-armour; from jambe, tibia. Blount.

JAMPNUM, JANMUM, JAUM. Furze, whins, or gorse,
I

and gorsy ground; a word used in fines of lands, &c. when

law proceedings were in Latin, and which seems to be taken

from the Vr. Jaime, u e. yellow ; because the blossoms of furze

or gorse are of that colour. Cro. Car. 171): Cowell.

JAQUES. Small money. SiaundfonUs P. C. c. 30,

JARROCK, A kind of cork, or other ingredient, prohi-

bited to be used in dyeing cloth. Stat. 1 Ric 3. c. 8*

JAUN. See Jampnum.
JEJUNIUM, fasting. Furgatw perjejunium, is mentioned

in Leg. Canuti, cap 7- apud. Brompton. See tit. Ordeal.

JEMAN, sometimes used for yeoman. Cowell.

JEOFAILS,fat failU; ego lapsus sum; I have failed.]

An oversight in pleading, or other law proceedings. See this

Diet. tit. Amendment.
JERSEY, GUERNSEY, SARK, and ALDERNEY.

These islands and their appendages were parcel of the duchy
j

of Normandy, and were united to the crown of England by

the first princes of the Norman line. They are governed by

their own laws, which arc, for the most part, the ducal cus-

toms of Normandy, being collected in an ancient book of very

great authority, entitled Le Grand Constunder. The king's

writ or process from the courts at Westminster is there of no
force, but his commission is. They are not bound by common
acts of our parliament, unless particularly named. 4 Inst.

28(>. All causes are originally determined by their own
officers, the bailiffs and jurats of the islands ; but an appeal

lies from them to the king and council in the last resort.

1 Com. 106.

JESSE. A large brass candlestick, with many sconces,

hanging down in the middle of ft church or choir: which in-

vention was first called Jesse, from the similitude of the

branches to those of the arbor Jesse. This useful ornament of

churches was first brought over to this kingdom by Hugh de

Ffon/, abbot of St. Austin's, in Canterbury, about the year

1100. Ckron. Will. Thorn.

JETSAM, JETZON, and JOTSON, from the French

jetter, ejicere.'} Any thing thrown out of a ship, being in the

danger of wreck, and by the waves driven to the shore. See

tits. Flotsam, Insurance, II. 5., Wreck.

JESUITS, The society of Jesuits was instituted by Igna-

tius Loyola, a Biscayan gentleman. It has been termed the most

political and best regulated of all the monastic orders, and

from which mankind have derived more advantages, and re-

ceived greater hurt, than from any other of the many reli-

gious fraternities. Roberts. Hist. Emp. Char. V. vol. % 134,

135, &c.

By the Roman Catholic Relief Bill (10 G. 4. c. 7.), aftet

reciting 28.) that Jesuits and members of other religious

ur dors, &e. of the church of Rome, bound by monastic or reli-

gious vows, were resident within the United Kingdom, it is

enacted, that every Jesuit, and every member of any other

religious order, who at the commencement of the act shall be

within the United Kingdom, shall within six months deliver to

the clerk of the peace of the county where he resides a state-

ment, in the form annexed to the act, containing the parti-

culars of his name, age, place of birth, order to which he

belongs, residence, &c., which shall be registered, and a copy

transmitted to the lord lieutenant, if such person shall reside

in Ireland; or if in Great Britain, to a secretary of state; any

one not delivering such statement shall forfeit 50/. for every

month he remains in the United Kingdom,

By § 29, any Jesuit, &c. coming into the United Kingdom
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after the commencement of the act shall be guilty of a misde-

meanor, and, on conviction, be banished for life.

§ 30. Natural born subjects, being Jesuits, Sec. may come
into the realm on registering themselves with the clerk of the

jR\ice, within six months, under the like penalty for neglect its

mentioned in §28.
By § 31. a secretary of state, being a Protestant, may licence

any Jesuit, &c. to come into the kingdom, and to remain for any
period not exceeding six months, but may revoke such licence

;

and any person so licensed not departing the kingdom within

twenty days after the expiration or revocation of such licence,

is guilty of a misdemeanor, punishable with banishment for

life.

§ 32. An account of the licences granted is to be laid annu-
ally before parliament.

§ 33. In case any Jesuit, &c. shall, within the United
Kingdom, admit any person as a member of any such religious

order, or be aiding or consenting thereto, he shall in England
and Ireland be guilty of a misdemeanor, and in Scotland be

punished by fine and imprisonment.

§ 34. Any person so admitted shall be guilty of a misde-

meanor, and be banished for life.

§ 35. Any person banished not departing within thirty days

may be conveyed to such place as his Majesty shall direct ; and

(§ 36.) if found at large at the end of three months from being

sentenced, without some lawful cause, shall be transported for

life.

By § 36. the preceding provisions are not to extend to reli-

gious orders consisting of females.

JEWELS. Sec Jocaliaj and also tits. Baron and Feme,
Carrier.

JEWS, Judm.~\ The first time we find the Jews men-
tioned in any document connected with English history is in

the canons of Ecbright, Archbishop of York, which contain an
ordinance, that " no C hristian shall Jiulaise, or presume to

eat with a Jew." Ex* MSS. Cotton, Nero, A. fol. 131. See
IVUkins Concilia Mag* Brit* vol. i. p. 11: Johnsons Coll of
EccL Law, vol. iii.

By the laws attributed to Edward the Confessor, it is de-

clared that "the Jews, wheresoever they be, are under the

king's guard and protection ; neither can any one of them put

himself under the protection of any rich man without the

king's licence, for the Jews, and all they have, belong to the

king; and if any person shall detain them, or their money, the

king may claim them if he please as his own."

William the First, soon after the Conquest, encouraged the

Jews to come over in large numbers from Rouen, and is

reported to have appointed a particular town for their resi-

dence, of the name of which we are not accurately informed.

Magd. Cent. c. 14. 636: Stoive Annals, x. 103; Holinshed,

vol iii, p. 15: Baker's Chron. x. 37*

Peck, in his annals, relates, that many of the Jews who
came over in this reign, took up their residence at Stamford.

Peck's Ann. of
' Stamford, lib. iv. And Wood, in his History

of Oxford, shows, upon the authority of some ancient deeds,

that in the tenth year after the Conquest great numbers of

them were already living at that university, where they soon

afterwards erected a synagogue. Wood's Ann. and Antiq.

During the whole of the reign of William the First, and of

those of William Rufus and Henry the First, the Jews ap-

pear to have enjoyed complete toleration, and to have

rapidly increased in numbers and in wealth. William Rufus,

we are told, was in the habit, when a bishopric fell vacant, of

delaying the nomination of a prelate, that he might retain the

temporalities of the see in his own hand; and on such occa-

sions he generally farmed the vacant benefices to the Jews.

Pet. Bles. conL ad. an. 1100. King Stephen, however, and

the Empress Maude, during her short authority, subjected

them to various exactions, which were continued throughout

the reign, of Henry the Second, It would appear that when-

ever these sovereigns were in want of money, they generally
extorted it from the Jews, under the pretence of mulcting
them for some crime which they were accused of having com-
mitted. But they obtained, after repeated solicitations, one
indulgence in the twenty-fourth year of the last named
monarch, namely, permission to buy burial grounds in the
neighbourhood of the different towns where they resided;
previous to which time they had only been allowed to have
one place of interment in England, situate in the outskirts of
London, to which spot they had been compelled to bring their

dead from all parts of the country. Moved. 568 : BrompL
11£9 : Holinsh. lib. 2. p. 101 : Stotve, lib. 3. p. 89.

The accession of Richard the First brought with it an in-

crease of suffering to the Jews, one of the first acts of that

king being to issue a proclamation, forbidding any Jew to

approach the palace during his coronation. Matt. Paris, 1 08-
Anxious to propitiate the monarch, the Jews deputed some of
their chief men, who were the bearers of rich presents, and
who ventured to approach the court yard of the palace during
the ceremony* By the pressure of the crowd they were forced

within the gates, and were driven back by the attendants. A
report was quickly circulated that the king had ordered them
to be put to death for disobedience to his commands, where-
upon they were sought out and slain by the populace in everv
part of the city without mercy ; their houses burnt

; many of

them perishing with their families in the flames. And although
orders were given to quell the tumult, it was not put down
until the following day by a large force sent into the city by
the king. Holinsh. lib. 2, c. 118. § 40: Guliehn* Neubrigensh
313.

Other parts of the country seemed inclined to follow the

example of London; and notwithstanding the king caused

writs to be issued throughout the counties, forbidding any
molestation to be offered to them, the Jews were in many
places subject to severe persecutions. And after the departure
of the king to the continent, on his way to the Holy Land,
they were plundered, and many of them slain in the principal

towns by the assembled crusaders. At York, where the feeling

against them appears to have spread to all the inhabitants,

they were killed without, regard to age or sex; and five hun-
dred, who escaped into the castle, after defending themselves

for awhile with desperate bravery, at length put their wives
and families to death, and then destroyed themselves. Chron*
Walt. Hem. c. 43. p. 515. ^*-^-<^tr^ir} rfjx&i

During the remainder of the reign of Richard the First, and *

for some years after King John mounted the throne, the Jews Jr*

appeared to have been treated \vith some degree of favour; and ^ / 1

the latter monarch, in the second year of his reign, granted
them for four thousand marks two charters, the one extending
as well to the Jews of Normandy, by which they were allowed

to live freely in the king's dominion

s

} . and to hold lands, and
to have their privileges as they had in the time of Henry the

Second.

They did not enjoy the benefit of these charters many years;

for in 1210 King John threw \M the mask which he seems only

to have worn to tempt the Jew* to increase and display their

wealth ; and during the rest of his reign they were heavily

taxed, and the payment of the impositions enforced by impri-

sonment and torture.

When Magna Charta was extorted from the king, two
clauses were inserted in it having reference to the Jews ; but

they wTere introduced to afford protection to the persons who
were debtors to the Jews from the claims of the crown, and

not to give any relief to the Jews themselves, whose residences

in London were pillaged by the forces of the barons.

During the minority of Henry the Third the Jews ol>

tained a respite from persecution ; many measures were adopted

for their protection, and the charter of the preceding reign

was confirmed. They were, however, required to wear a

badge, consisting of two white tablets of linen parchment on

the breast, to be attached to their upper garment ; but this
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order appears to have proceeded from no unkindly intention,

but to have been meant as a safeguard. Tovetf, Angl Jud, 79-

The toleration thus afforded them gave offence to the clergy
;

and the Archbishop of Canterbury published a general prohibi-

tion, by which all persons were forbidden to sell them any pro-

visions, or to have any dealings with them. And although the

crown sent directions to the sheriff to prevent this edict of the

church from being enforced, they obtained only a short exemp-

tion from persecution. The annals of historians, from the

fourteenth year of the conclusion of the reign of Henry the

Third, present a disgusting record of the various cruelties and

extortions that were practised upon them, during which they

vainly entreated permission to seek an asylum in foreign lands,

for proclamations were issued forbidding them to leave England

without the king's licence. 2 Dem* 45. In the thirty- ninth

year of his reign Henry the Third assigned the Jews over

to his brother Richard, Earl of Cornwall, as a security for a

sum advanced by the latter. Mad. Exch. 156.

Two ordinances or statutes were passed towards the con-

clusion of this reign ; by the first, all debts due to Jews were

prohibited from being secured as rent charges on lands; and

bv the second it was enacted, no Jew should hold any freehold

in any manors, lands, or tenements, excepting that they might

hold houses as theretofore for their habitations in the towns

where they resided. These ordinances were made to preserve

the rights of tenure, which wrere endangered whenever the

crown seized upon the debts and landed property of the Jcws^

for thereby the lords of the fee were deprived of their accus-

tomed fruits and privileges.

King Edward the First, in the third year of his reign, was
forced to pass the statute known by the name of the Statute de

Judaismo, in consequence of the injuries experienced by the

people in general from the laws and proceedings against the

Jews. This statute enacted, that no Jew should practise

usury ; that no distress for the debt of a Jew should be so

grievous as not to leave the debtor the moiety of his lands and

chattels for his subsistence ; that no Jew should have power to

tell or alien any house, lands, or tenements, without the king's

leave; but that they might purchase houses in cities as thereto-

fore, and take leases of land to farm for ten years. It directed

they should only reside in such cities and boroughs as were the

king's own ; and that all JewTs above the age of seven years

should wear a badge, in the form of two tables of yellow

taffety, upon their upper garments.

These provisions were strictly enforced, and the direction to

wear badges was subsequently, by an edict, extended to Jew-
esses as well as Jews. Several measures were also taken to

induce the Jews to renounce their faith. In England, as in

most other countries, a custom prevailed, by which3 when a

Jew was converted, the king seised all his property. Letters

patent were published, declaring that in future any Jew eon-

forming to Christianity should retain the moiety of his property

to his own use.

They, however, continued subject to tallages of heavy

amount, and to the accusation of various crimes, the chief of

which was clipping and falsifying the coin of the realm,

for which, in the seventh year of this reign, no less than 294
were executed. Large sums were also exacted from them

under threats to accuse them of this offence, and this system of

extortion wTas carried to such an extent, that a proclamation

was issued declaring no Jew should be answerable for any

offence theretofore committed; but to bring himself within the

security, he was to pay a line to the king.

In the sixteenth year of this reign it is stated, all the Jews
throughout England were, on the same night, thrown into

prison, and only released on payment of 12,000 pounds of

silver. Stowe, 203, 4, Holiushed relates that they were sub-

jected to this violence in consequence of a promise made to the

king by the Commons of a fifth of their moveables, provided

he would banish the Jews from the country ; which promise

induced the latter to offer him the above sum to be released

and allowed to remain in England. Holinsk. vol iii. 283*
The king, on his return from France in 1290, consented to a
decree for the final banishment of the Jews, wThereupon the
Commons granted him a fifteenth part of their goods; and the
clergy at the same time made him a gift of a tenth of their
moveables. WalL Hem. p. 21. See the collection of Parlia-
mentary Writs lately published, vol i. p. 15. The numbers of
Jews who left England at the time appointed by the decree
have been estimated at 15 or 16,000.

It was not until after the death of Charles the First that the
Jews sought to return to this country. In the overtures they
made to the parliament, they asked for the repeal of all laws
in force against them, and offered to pay 500,000/., provided
at the same time the Bodleian library at Oxford was made
over to them, along with the cathedral of St. Paul's, for a syna-
gogue. It appears that this proposal was actually taken into

consideration, was debated several times, and that the ncgocia-
tion was broken off in consequence of the parliament demand-
ing 800,000/. for the privileges required, which the Jews
refused to give. Monteilis Hist, of Great Brit., 4?3,
The next attempt was made after Cromwell assumed the

protectorate, when a Jew, of the name of Rabbi Manassek Ben
Israel, came over from Holland as their negociator. He pre-

sented a petition to Cromwell, praying the Jews might be
allowed the free exercise of their religion, which was strongly

opposed by the well-known Prynne, in two tracts. Although
the petition was debated in the council, no definite step seems
to have been taken, probably owing to the country being gene-
rally opposed to their re-admission; and a deputation of Jews
from Asia, one of whose objects was to inquire into the pedi-

gree of the Protector, in the hope that they might trace it to a
Jewish origin, and prove him to be the promised Messiah, was
ordered to leave England. Hisloirc d Oliver Cromwell par
Ramienet,

Notwithstanding their readmission was not sanctioned by
any act of the state, it has been asserted by many writers that

the Jews returned to this country during the protectorate ;

4 Comm, 374; while others postpone the period until the

restoration. Toveifs Anglia Judaica, 259-
In the latter part of the year 166'0 the House of Commons

was recommended by the lords of the council to consider of

measures for the protection of the Jews, and as early as 1 662
they had a synagogue in London. In 1670, the committee of

the House of Commons, for bringing in a bill to prevent the

growth of Popery, was directed to inquire into the numbers of

the Jews and their synagogues, and upon what terms they

were permitted to have their residence here. Comm. Jourtt*

6 Feb. ] 670.

In the beginning of the seventeenth century an instance

occurred where a Jew of immense riches turned out of doors

his only daughter who had embraced Christianity ; ami on her

application for relief, it was held he could not be compelled to

nilhid her any. Lord Rinjm. (jyy. But to prevent such in-

humanity in future, the statute 1 Anne, c. SO. ordains that if

Jewish parents refuse to allow their Protestant children a

fitting maintenance suitable to the fortune of the parent, the

lord chancellor on complaint may make such order therein as

he shall see proper. See 1 P. Wm$. 524: 2 Eq. Ab* 513. c. 2.

In 1753, an act was passed enabling foreign Jews to be

naturalized without being obliged to take the sacrament, as

required by the 7 Joe* 1 ; but the act was repealed the first day

of the ensuing session, in consequence of the clamour raised

against it throughout the country.

The nature of the toleration, formerly extended to the

Jewish worship in this country, appears in the following record

of the 37th year of Henry the Third :
—" Rex pt 01 id it, quod

u tliversi Judan in sinagogis sit is celebrent submissa voce, secun-

dum ritum eorurn, ita quod Christian! hoc non audtent.'*

Madox, Exch. 162 : 1 Raipn. 293. But one of the most

curious facts concerning their religious principles is, the exist-

ence of a bishop or presbyter of the Jews, who appears some-
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times to have been appointed by the crown ; at others, elected

by the Jews, subject to the royal approbation. The principal

records in this matter may be found in Rym. 95. 36*2. 891 \

Madox, Exch. c. 7* p* 177 ' Tovey, Amelia Judaica, 53* ct seq.

:

Seldcn, Op. III. p. ]583, 4.

There was anciently a Court of Exchequer of the Jews,

which was considered a branch of the Court of Exchequer, but

had its particular officers, who were called the justices of the

Jews, 4 Inst. 2.54.

A Jew brought an action, and the defendant pleaded that

the plaintiff was a Jew, and that all Jews are perpetual ene-

mies of the king and our religion. But, by the court, a Jew
may recover as well as a villein, and the plea is but in dis-

ability so long as the king shall prohibit them to trade ; and

judgment for the plaintiff. L. P. R. 4. cites Mich. 3d Car. 2.

J3. R. i 1 Lilly, Pract* Register, S.

And it was said in argument, that the Jews are here by an

implied licence, but on a proclamation of banishment they

are in the same situation as alien enemies on a determination

of letters of safe conduct. 2 Show. 371*

These cases occurred in the reign of Charles the Second,

when most of the Jews in this country must have been aliens

born, and arc no foundation for a belief that has prevailed,

that Jews, whether born in England or not, are Looked upon

by the law as aliens.

It was also formerly doubted whether a Jew could be a

witness. 2 Hale, P. C. 279 : 1 Atk. 24. But it has been held

he may, on being sworn on the Old Testament, 1 Atk. 442

;

Sir. 1104.

A plaintiff had leave given him by the court to alter the

venue from London to Middlesex, because all the sittings in

London were on a Saturday, and his witness was a Jew, and
would not appear on that day. 2 Mod. 27 1.

So a Jew was ordered to swear his answer in Chancery,

upon the Pentateuch, and that the plaintiff's clerk should be

present to see him sworn. 1 Vern. 263*

A bequest for the maintenance of an assembly for the

reading of the Jewish law, and advancing the Jewish religion,

has been held illegal, as that religion is not tolerated, but only

connived at by the legislature, De Costa v. lie Paz, 2 Swa?ist.

487- w- So is a legacy to maintain a synagogue ; but it is no

objection to a charitable bequest that the objects to be benefited

are Jews. Isaac v, Gompertz, Ambler, 2nd edit* 228. n. I. See

also 2 Starkie. 356*

Whether Jews can hold real property is a question which
has frequently been debated even down to the present day.

Sec Blunt*a History of the Jems* and a pamphlet by Mr* Gold-

Stnid, where this point is ably discussed.

After the repeal of the Jews' Naturalization Bill, it was

proposed in the House of Lords by Lord Temple to submit it

to the judges, but the motion was rejected principally on the

ground that the latter are not obliged to give their opinion on

extra-judicial questions where no bill Is depending*

In practice, however, it has been considered that Jews born

in this country are entitled to hold lands like other indivi-

duals. And, as was said by Sir Samuel Romilly, in 2 Sivanst.

511. no case has occurred in which a title has been objected to

on the ground that the estate belonged to a Jew.
The disabilities under which the Jews labour at the present

dav arise from the tests imposed by the law upon persons fdling

public offices and employments. These tests are the oath of

abjuration, as settled by the 6 G* 3., and the declaration substi-

tuted for the sacramental test, by the 9 O. 4., both of which

contain the words, " upon the true faith of a Christian.*' A
1

Jew is of course debarred from any situation where these are

required; he is prevented from sitting in parliament, holding

any office, civil or military, under the crown, or any situation

in corporate bodies. He may be excluded from practising at

the bar, or as an attorney, proctor, or notary; from voting

at elections; from enjoying any exhibition in either university ;

and from holding some other offices of inferior importance.

A bill for the removal of these disabilities has twice passed
the House of Commons ; but has been each time thrown out
of the House of Lords by a large majority. See further on this

subject the various authors referred to throughout this title
;

and, particularly, BlunCs History of the Establishment and
Residence of the Jen s in England*
JOBBER. One who buys or sells cattle for others. There

are also stock-jobbers, who buy and sell stock for other per*

sons, and gamble in the funds for themselves. See tits. Nth
tiona I Debt, Stock-jobbers.

JOCALIA, Fr. joyaux*~\ Jewels ; derived from the Lat.

JocnSj joculus, and jocula, whic h comprehend every thing that

delighleth ; but, in a special and more restrained sense, ii

signifies those things which are ornaments to women, and
which in France they call their own ; as diamonds, ear-ring?*,

bracelets, &c. But in this kingdom a wife shall not be entitled

to jewels, diamonds, &c. on the death of her husband, unless

they are suitable to her quality, and the husband leaves

assets to pay debts, &c. 1 RoL Abr+ 911. See tit. Baron
and Feme, IV.

JOCAHI. To contend with pikes. Mat* Paris, anno \25%
JOCARIUS. A jester. In an ancient deed of Richard,

abbot of Berney, to Henry Lovet, among the witnesses to it

was Willielmo tunc jocario Domini Abbat is* In Domesday it

is said Berdic was jocnlator regis, the king's jester.

JOC E LET , Sax. prcediolinn, agri colend% portinncul
a.~J A

little farm or manor ; in some parts of Kent a yoklet, as re-

quiring but a small yoke of oxen to till it. Sax. Diet.

JOCULATOR. See Jocarius.

JOCUS PARTITUS. It is so called when two proposals

are made, and a man hath liberty to choose which he will,

Bracton, lib. 4. tract 1. c. 32. p. 2: Hengham Mag* c* 4.

JOINDER IN ACTION. The coupling or joining of two
in a suit or action. F. N. B.foL 218. 201. 221. In all per*

sonal things, where two are chargeable to two, the one may
satisfy it, and accept of satisfaction, and bind his companion

;

and yet one cannot have an action without his companion,

nor both only against one. 2 Leon. 77* In joint personal

actions against two defendants, if they plead severally, and the

plaintiff' is nonsuit by one before he hath judgment against

the other, he is barred (in that suit) against both. Hob* 180.

A person, in consideration of a sum of money paid to him by

A. and B., promises to procure their cattle distrained to be deli-

vered ; if they are not delivered, one joint action lies by the

parties ; for the consideration cannot be divided. Style, 156.

203 : 1 Dane* Abr. 5.

Upon a joint grievance all parties may join ; as the inhabi-

tants of a hundred, Sec. And an action brought against

owners of a ship, in case of goods damaged, &c. quasi ex

contractu, must be brought against all of them. S Lev* 355:

3 Mod. 321 : 2 Salk* 440. Though one partner acts in trade,

where there are many partners, actions are to be brought

against all the partners jointly for his acts. 1 Salk* 2Q2. If

two men are partners, and one of them sells goods in partner-

ship, action for the money must be brought in both their names.

Godb* 244. But where there are two partners in merchan-

dize, and one of them appoints a factor, they may have several

writs of account against him, or they may join. Moor, 188.

And if one of the merchants dies, the survivor is to bring the

action. 2 Salk. 444*

Wbere several persons, called dippers, at Tunbridge Wells,

joined in an action against a person who exercised the business

of a dipper, not being duly appointed, and disturbed plaintiffs

therein. These dippers were twelve in number, all women,

chosen by the freeholders of the manor within which the wells

lay, and approved of by the lord of the manor, and the em-

ploymen t was attended with profits which arose merely from

the voluntary contributions of the company ; and defendant

having acted as dipper without a proper appointment, the dip-

pers joined in an action against her.—Held by the court to be

well brought, because, although the dippers were severally en-
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titled to receive for their own several use, such voluntary

gratuities as the company were pleased to give them respect-

ively, yet, with regard to a strangers disturbing them in

their employment, they were all jointly concerned in point

of interest; and that it was hurt done to them all. See

1 Sound. 153: Eccleston v. Clipskam, ib. 191* (b.) note to

Cabell \\ Vaugkan.

Two counts may be joined in the same declaration, where

the same judgment may be given in both, 2 Wils. 321.

(See also 3 Wils. 354..) It has been adjudged, that debt on

an obligation, and on a mutttalus, may be joined in the same

action, though the former is a contract under seal, and the

other only a simple contract, and the plea to the one is non eat

factum, and the other nil debet, but the judgment is the same

in both. 1 Vent. 366 : Cro. Car. 366. So debt and detinue

may be joined in the same action, for they are of the same

nature ; but debt and trespass or debt and account cannot be

joined, for they are of different natures, Bro. Joinder in

Action, 97- But in 5 Mod. 9— it is said by the court that it

Beems strange that debt and detinue should be joined, because

these actions have different judgments; so debt for rent upon

a lease, either by parol or indenture, and for goods sold and
delivered, may be joined in the same action, Bro. Joinder in

Action, 90: Cilb. C. P. 5: 4 Bac. Ah. 11. So several tres-

passes, committed on several days, and in several places, though

separate wrongs, and several causes of action, may he joined in

the same action, 8 Rep. 876. Buckner's case. So an action

against a common carrier upon the custom of the realm for a

misfeasance and trover may be joined. 4 Bac. Ab. 11 :

g Wils. 319 : 1 Vent. 223 : 1 7\ R. 277. So an action on the

case for immoderately riding a horse and trover may be joined.

1 Ltittv. 98, 101 : Cro. Car. 20. So an action on the ease

for disturbing the plaintiff' in his right of common, and of

cutting and taking rushes upon the common for litter for his

cattle, and trover, may be joined. 3 IVils. 456\ But detinue

and trover cannot be joined. Willes's Rep. 118, So debt

upon a bond and upon a judgment may be joined in the same
action. 1 Lutw. 43: 1 Wils. 248: 2 Brown. Ent. 83, 84 \

2 Salk. 772. So an action on the case for wrongfully and in-
j

juriously obstructing and hindering the plaintiff from landing

his goods upon a yard of the defendant, contrary to a written I

agreement between them, and trover, may be joined. 3 Wils,

S48. 354: 1 T. R. 274. There held, that wherever the same
plea may be pleaded, and the same judgment given on two
counts, they may be joined in the same declaration. See fur-

ther, 2 Saund. 1 17, note (2.)

But actions founded upon a tort, and upon a contract,

cannot be joined in the same declaration as assumpsit and

action upon the case for a tort, because the pleas are different

.

1 T> R. 276 : 1 Vent 366. So assumpsit and trover cannot

be joined ; and though this is a verdict for the defendant

on the count for the trover, yet it is said, that it does not

cure the declaration, but it is bad ab initio. 2 Lev. 101

;

$ Leu. 99: 1 Salk. 10: 3 Wils. 354. So assumpsit and an

action upon the case founded upon fraud or deceit, cannot be

joined, because they require different pleas. CartL 189- So

a count by the plaintiff, as on a contract made with his tes-

tator, and a count in his own right, cannot be joined. Hob. 88 :

1 Salk, 10: 3 T. R. 659, 660: 1 Ld. Raym. 1215: 10 Mod.

316.

But it is now settled, after several conflicting decisions, that

if the money recovered on each of the counts will be assets,

the counts may be joined in the same declaration. 2 Saund.

117. d.: 3 DougL 34. Thus the same declaration which con-

tains counts on promises to the testator may contain a count

on an account stated with the plaintiff as executor concerning

money due to the testator from the defendant, or concerning

money due to the plaintiff as executor (Freeman, 538:

1 Taunt, 322 : 6 East, 405.) ; or a count for money lent by the

plaintiff as executor (3 B. 8? A. 365 : 3 DougL 34,) ; or a count

for money had and received by the defendant to the use of the

plaintiff as executor (2 Sound. 208: 2 T. R. 477: 3 T. R.
659 = 2 B. % A, 364: 2 B. $ C. 14.9: 9 B. # C. 669.); or a
count for money paid by the plaintiff as executor, to the use
of the defendant (3 East, 103.) ; or a count for goods sold and
delivered by the plaintiff as executor (6 East, 405 ; 9^. ^
C. 669*) i or a count for materials found, and, as it should seem,
for work and labour done by the plaintiff as executor

f 1 Cromp. $ I. 403 : S. C. 1 Tyr. 308,) ; or a count on a bill

of exchange endorsed to the plaintiff as executor (1 T. R.
487: 1 B. C. 150.) ; or on a promissory note made to him as

executor (5 Price, 412,) affirmed in error, 7 Price, 591. So
in a declaration in debt a count on a judgment recovered by
the plaintiff as executor may be joined with counts on debts

which accrue to the testator. 1 Doug. 4, note 1. See fur-

ther, Williams on Executors, 1151,

So a plaintiff shall not have an action against another to

charge him as executor, and also in his own right ; for the

judgment in the one case is de bonis testatoris, and in the other

de bonis propriis. Hob. 88 : 2 Lev. 228. Therefore a count

for money had and received by the defendant as executor, for

the plaintiffs use, or for money lent him as such, cannot be
joined to a count on a promise made to the testator. And
such mis-joinder of action, either by or against an executor, is

a defect in substance, and, therefore, had on a general demurs
rer, or in arrest of judgment, or in error. 4 T. R. 347:
1 H. B. 108 : 2 Bos, $ Pull. 424. But a count on an account

stated with the defendant as executor, whether the account be

averred to have been stated of money due from the testator

to the plaintiff (1 //. B. 102.), or of money due from the

defendant as executor to the plaintiff (7 Taunt. 580: 7 B. Jp

C. 444.), may be joined to counts on promises made by the tes-

tator. And so it should seem may a count for money paid by

the plaintiff to the use of the defendant as executor. 7 B. ly

C. 448. 452.

So a man cannot join trespass and trespass on the case in

the same action, for they are two distinct things, and of dif-

ferent natures, and the judgments are different ; for in tres-

pass the judgment is quod capiatur, and in trespass on the

case, quod sit in misericordia. 1 Ld. Raym. 273, 274. The
result of all these cases seems to be, that wherever the same
plea may be pleaded, and the same judgment given in all the

counts of the declaration, and wherever the counts are of the

same nature, and the same judgment is given on them all,

though the pleas be different, as in the case of debt upon bond,

and on a niutuatus already mentioned, they may be well joined.

2 Saund. 117. d. note (2.)

If one man call two other men thieves* they shall not join

in an action against him ; and one joint action will not lie

for, or against several persons for speaking the same words

;

for the wrong done to one is no wrong to the other ; and the

words of the one are not the words of the other, 1 Dan v. 5 :

Palm, 31$.

But if two partners are libelled in their trade, they may
maintain a joint action. 3 Bos. Pull. 150,

So, in assault and battery, on a joint trespass, the plaintiff

may declare severally 5 but it remains joint till severed by the

declaration. 2 Salk, 454. A man cannot declare in an aetion

against one defendant for an assault and battery, and against

another for taking away his goods ; because the trespasses are

of several natures. But where they are done by two persons

jointly at one time, they may be both guilty of the whole.

Style, 153: 10 Rep. 66. If two men procure another to be

indicted falsely of barratry, he may have an action against

them both jointly ; and it is the same if two conspire to

maintain a suit, though one only gives money, &c. Latch, 226.

Tenants in common cannot join in an action of waste against

their lessee ; but it is otherwise in the case of coparceners, or

joint-tenants. Moor, 34. See those titles; and further on

this subject, this Diet. tit. Action.

As to the joinder of several parties, and different offences in

criminal cases, see tit* Indictment.
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JOINDER OF COUNTIES. There can be no joinder

of counties for the finding of an indictment* See tit. Indict*

metit.

JOINDER IN DEMURRER. See tit Demurrer.
JOINDER OF ISSUE. When one party denies the fact

pleaded by his antagonist, who has tended the issue thus:
Cl And this he prays may be inquired of by the country/

1

or,
c< And of this he puts himself upon the country " the party

flenying the fact may immediately subjoin, " And the said

A. B. doth the like " Which done, the issue is said to be
joined. See tit. Issue.

JOINT ACTIONS. See tits. Actton , Joinder in Action.

JOINT AND SEVERAL. An interest cannot be
granted jointly and severally ; as if a man grants the next ad-
vowson, or makes a lease for years, to two jointly and severally,

those words (severally) arc void, and they are joint-tenants.

A power or authority may be joint and several. 5 Rep. IQ.

Joint words of parties shall, by construction of law, be taken
respectively and severally. 5 Rep. 7. 6?

When it appears by the count that the several covenantees
have, or are to have, several interests or estates, there, when
the covenant is made with the covenantees, and each of them,
these words make the covenant several, in respect of their

several interests. 5 Rep. 1£K And see Jenk. 262, 263. pL 63.

Grant of the next avoidance to two, and each of them, to

present A. to the said church, is good ; for the contention

is avoided by restraining both to present A, Jenk. 263,
pi. 63. See 14 Fin. Ah. 48. 46"9. and this Diet, tits. Covenant,
Estate.

In an indictment where several offenders are jointly charged
with the offence, the charge against them is joint and several,

2 R. R. 173 : 1 C/tiit. C. L. 252. 255.
JOINT EXECUTORS. See tit. Executor, IL V. 3. 5.

JOINT FINES, If a whole vill is to be fined, a joint

fine may be laid, and it will be good for the necessity of it

;

but in other cases, fines for offences are to be severally imposed

on each particular offender, and not jointly upon all of them.

1 Roll. Rep. S3: 11 Rep. 42: Dyer, 211. See tit. Fines for
Offences.

' JOl NT INDICTMENTS, See tit. Indictment.^

JOINT LIVES. A bond was made to a woman dum sola,

to pay her so much yearly as long as she and the obligor should

live 'together, &c. Afterwards the woman married, and debt

being brought on this bond by husband and wife, the defend-

ant pleaded, that he and the plaintiff's wife did not live toge-

ther ; but it was adjudged, that the money should be paid

during their joint lives, so long as they were living at the

same time, &c. 1 Lutiv. 555. Where a person, in considera-

tion of receiving profits, of the wife's lands on marriage,

during their joint lives, was to pay a sum of money yearly,

in trust for the wife, though it was not said every year during,

&c. it was held, that the payment shall be intended to con-

tinue every year also during their joint lives. 1 Lutiv. 459.

Lease for years to husband and wife, if they, or any issue

of their bodies, should so long live, has been adjudged so

long as either the husband, wife, or any of their issue should

live; and not only so long as the husband and wife, &c,

should jointly live. Moor, 33Q. See tits. Agreement, Cove-

nant, &c.

JOINT-STOCK COMPANIES. By the 6 G. 1. c. 18.

commonly called the Bubble Act, all companies acting as cor-

porate bodies, and raising transferable stocks, were declared

illegal, but this statute was repealed by the 6 G. 4. c. 91- The
second section of the latter act empowers the crown, on grant-

ing any charter, to declare the members of the corporation so

formed personally liable to its debts.

The repeal of the 6 G. 1 . c. 1 8. gave rise to innumerable
schemes, in the shape of joint -stock companies, rivalling in

absurdity the projects which led to the passing of that statute,

and at length ended in what was called, and will long be

remembered, as the panic of 1825; when the country was, to

use the words of Mr. Huskisson, within twenty-four hours of
a general bankruptcy. Since that period speculation has
flowed in a safer channel, and joint-stock companies are now
chiefly restricted to the establishment of district banks, canals,

rail-roads, &c., within our own country.

All incorporated companies are nothing more than ordinary

partnerships, 9 East, 51 6 : 3 Fes. § B. ISO ; and all the mem-
bers arc personally liable as partners.

JO INTENANTS, as it is frequently written, or, rather,

as seems most consistent,

JOINT-TENANTS,

simul tenentes, or qui conjunction tenent.
"2

They who hold

lands or tenements by joint-tenancy.

An Estate in Joint-tenancy is where lands or tene-

ments are granted to two or more persons, to hold in fee-

simple, fee-tail, for life, for years, or at will. In consequence

of such grants, an estate is called an estate in joint-tenancy

;

Lit. § 27 ; and sometimes an estate in jointure, which word, aa

well as the other, signifies an union or conjunction of interest

;

though in common speech the term jointure is now usually

confined to that joint estate, which, by virtue of the stat,

27 H. 8. c lo, is frequently vested in the husband and wife

before marriage, as a full satisfaction and bar of the woman |

dower. See tit. Jointure*

I. Of the Nature of an Estate in Joint-tenancy, and how
created.

II. The Consequences and Incidents of such Estate; and

of the Acts of Joint-tenants to alienate or incumber

the same.

111. Hoiv it may be severed or destroyed.

L The creation of an estate in joint-tenancy depends on

the wording of the deed or devise, by which the tenant claims

title ; for this estate can only arise by purchase or grant, that

is, by the act of the parties ; and never by the mere act of

law. Now if an estate be given to a plurality of persons,

without adding any restrictive, exclusive, or explanatory words,

as if an estate be granted to A. and B. and their heirs, this

makes them immediately joint-tenants in fee of the lands; for

the law interprets the grant so as to make all parts of it take

efFect, which can only be done by creating an equal estate in

them both. As therefore the grantor has thus united their

names, the law gives them a thorough union in all other res-

pects. 2 Comm. 180, c. 12.

The essential difference between joint-tenants and tenants

in common is, that joint-tenants have the lands by one joint

title, and in one right, and tenants in common by several

titles, or by one title and by several rights ; this is the reason,

says Lord Coke, that joint-tenants have one joint freehold,

and tenants in common have several freeholds, though this

property is common to them both, viz. that their occupation

is undivided, and neither of them knoweth his part in several*

Co. Lit. 189. a.

The properties of a joint estate are derived from its unity,

which is fourfold ; the unity of interest, of title, of time, and

of possession ; or in other words, joint-tenants have one and

the same interest accruing by one and the same conveyance,

commencing at one and the same time, and held by one and

the same undivided possession.

First, They must have one and the same interest. One

joint-tenant cannot be entitled to one period of duration or

quantity of interest in lands, and the other to a different.

One cannot be tenant for life, and the other for years ; one can-

not be tenant in fee, and the other in tail. 1 Inst. 188- But

if land be limited to A. and B. for their lives, this makes them

joint-tenants of the freehold ; if to A. and B. and their heirs,

it makes them joint-tenants of the inheritance. Liti. § 277*

If land be granted to A. and B. for their lives, and to the heirs
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of A., here A* and B. are joint-tenants of the freehold during

their respective lives, and A. has the remainder of the fee in

severalty ; or if land be given to A. and B., and the heirs of

the body of A., here both have a joint estate for life, and A.
hath a several remainder in tail. Lilt. § 285.

In the ereation of a joint- tenancy in fee, particular care

must be taken not to insert the words, and the survivor of them.

For the grant of an estate to two and the survivor of them,

and the heirs of the survivor, does not make them joint-tenants

in fee, but gives them an estate of freehold during their joint

lives, with a contingent remainder in fee to the survivor.

Whether during their joint lives the fee continues in the

grantor, or remains in abeyance, and whether they can convey
their estate, and what is the proper mode of conveyance to be
used, are points which have been much agitated, and which,
perhaps, arc not yet quite settled : they were all mentioned in

the case of Vick v. Edwards, 3 P. Wins. 372. In that case

lands were devised to B. and C, and the survivor of them, and
the heirs of such survivor in trust to sell. Lord Talbot held,

that the fee was in abeyance, that the trustees joining in a
fine of the premises might make a title to a purchaser by way
of estoppel, and that the heirs joining might be of use, as it

would supply the want of proving the will ; but that in every
other respect it would be void. In this case the word estoppel

must not be understood in its strict technical sense ; and till

that is meant by it is, that the fine operates by way of con-

clusion upon, or bar to the vendors, till the contingency hap-
pens upon which the fee is to arise, and then it passes to the

purchaser. This doctrine is open to objection (see 1 P. Wins,

505 : 2 Saund. 380.) ; but it seems generally to be acquiesced

in, and perhaps the liberality of succeeding times may think

a common conveyance, by lease and release, or bargain and
sale, sufficient in these cases to pass the fee, without either

fine or a common recovery. 1 Inst. 191* ei. ?« «• See 4 B.
<fy

A. 303,

Secondly. Joint-tenants must also have a unity of title

;

their estate must be created by one and the same act, whether
legal or illegal ; as by one and the same grant, or by one and
the same disseisin. Litt. § 278. Joint-tenancy cannot arise

by descent or act of law ; but, as has been already said, merely
by purchase or acquisition, by act of the party, and unless that

act be one and the same, the two tenants would have different

titles; and if they had different titles, one might prove good,

and the other bad, which would absolutely destroy the joint-

tenancy. 2 Comm.
Thirdly. There must also be an unity of time their estates

must be vested at one and the same period, as well as by one
and the same title. As in case of a present estate made to A.
and B., or a remainder in fee to A. and B. after a particular

estate ; in either case A. and B. are joint-tenants of this pre-

sent estate, or this vested remainder. But if after a lease for

life, the remainder be limited to the heirs of A. and B., and
during the continuance of the particular estate A. dies,

which vests the remainder of one moiety in his heir; and
then B, dies, whereby the other moiety becomes vested in the

heir of B. ; now A/s heir and B.*s heir are not joint-tenants

of this remainder, but tenants in common ; for one moiety
vested at one time, and the other at another. 1 Inst. 188.

Yet where a feoffment was made to the use of a man and such

wife as he should afterwards marry, for term of their lives,

and he afterwards married ; in this case it seems to have been

held, that the husband and the wife had a joint estate, though

vested at ditfereut times ; because the use of the wife's estate

was in abeyance, and dormant till the inter-marriage, and on

that event had relation back, and took eflect from the time of

creation. Dy. 340: 1 Rep. 101.

Lastly. In joint-tenancy there must be an unity of pos-

session. Joint-tenants are said to be seised per my et per tout,

by the half or moiety, and by all : that is, they each of them
have the entire possession, as well of every parcel as of the

whole. They have not one of thera a seisin of one half or

VOL, I.

moiety, and the other of the other moiety, neither can one
be exclusively seised of one acre, and his companion of another;
but each has an undivided moiety of the whole, and not
the whole of an undivided moiety/ Litt. §288: 5 Rep. 10:
Bract. I. 5. tr. 5 t c. 26. And, therefore, if an estate in fee
be given to a man and his wife, they are neither properly
joint-tenants, nor tenants in common; for husband and wife
being considered as one person in law, they cannot take the
estate by moieties, but both are seised of the' entirety per tout
et non per my ; the consequence of which is, that neither the
husband nor the wife can dispose of any part without the
assent of the other, but the whole must remain to the sur-
vivor. Litt. § 665 : 1 Inst, 18? : 4 Bro. Ah. i. Cut in vita, 8 :

2 Fern. 120: 2 Lev. 39.

If a father makes a deed of bargain and sale of lands to his
son, to hold to him and his heirs. &c. to the use of the father
and son, and their heirs and assigns for ever, they are joint-

tenants. 2 Cro. S3. And if the father devises lands to his

eldest and other sons, they arc joint-tenants, and not tenants
in common. Goldsh. 28 : Poph. 52.
A man devised lands to his wife for life, and after her death

to his three daughters, and the heirs male of their bodies, &c.
The wife and the two eldest daughters died ; and it was held
that the surviving daughter should have the whole for life, the
three sisters being joint -tenants for life, and several tenants in

tail in the inheritance. Leon. 47.

Two or more purchase land, and advance the money in

equal parts, and take a conveyance to them and their heirs

;

this makes a joint- tenancy with the chance of survivorship.

But where the proportions of money are not equal, they are
in nature of partners ; and though the legal estate survives,

the survivor shall be as a trustee for the others, in respect of

the sums paid by each. So, if where two having purchased
jointly, afterwards one lays out a considerable sum on im-
provements, &c. and dies, in equity it shall be a lien on the

lands, and a trust for the representative of him who advanced
it. 1 Eq. Ab. 291,

A rent of 10/. a year is granted to A. and B. to hold to one
until he marry, and to the other till he is presented to such a
church ; "it was holden they were joint-tenants, and that if

either of them die before marriage or presentment, the rent

shall survive. Co. Litt. 180.

If lands are given to two men, and the heirs of their bodies,

the remainder to them and their heirs; they shall be joint-

tenants for life, tenants in common of the estate-tail, and joint-

tenants of the fee-simple. Ibid. 183. But where a remainder

is limited to the right heirs of two persons, in this case they

shall take severally, though the words be joint. 5 Rep. 8.

Land is granted to a man, and such woman as shall be his

wife : here is no joint-tenancy, but the man will have the

whole ; though if one make a feoffment in fee to the use of

himself, and of such wife as he shall after marry, for their

lives ; when he takes a wife, they are joint-tenants. Co. Litt.

188 : 1 Rep. 101.

Lands are settled to the use of husband and wife for their

lives, remainder to the heirs of both their bodies. The chil-

dren of this marriage are joint-tenants. Staples v, Maurice,

Bro. P. C. tit. Joint-tenants, Ca. S.

One person is in by the common law, and another by limi-

tation of use, yet they may be joint-tenants by virtue of a

deed of grant, &c. Jenh Cent. 330. Lands given in the

premises of a deed to three, to hold to one for life, remainder to

another for life, remainder to the third for life, they are not

joint-tenants, hut shall take successively. Dyer, 160.

In a case in the King's Bench during Lord Holt's time,

the question was, how the surrender of a copyhold to the use

of three sons and two daughters, equally to be divided, and

their respective heirs, ought to be construed ; and the follow-

ing passage in 1 Inst. iy~0. 6. was much relied upon, by two
of the judges, as an authority to show that the words equally

to be divided, imply a tenancy in common. " If a verdict find

5 E
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that a man hath duas partes vianerii, §c. in ires partes divisas,

this shall not be intended to be in common ; but if verdict be,

in trcs partes dividendas, then it seemeth that they are tenants

in common by the intendment of the verdict. ** But Lord
Holt, who was for a joint-tenancy, observed, that no such

matter appears in the case of SI Ed, 4, there cited by Lord
Coke in the margin as his authority, and that he was not posi-

tive therein, but only wrote it as his conjecture. Fisher v.

Wigg, 1 P. Wins. 14, <^c\ and Mr* Cox's notes there: Salk.

3$lt Com. Rep. 8S. 92 : 12 Mod. 296: 1 Ld. Raym. 622. In

the two latter books, and in P. Wms. the case is reported very

much at large ; and as the arguments on each side are very

elaborate, it is an authority fit to be resorted to wherever the

doubt is, whether there shall be a tenancy in common or joint-

tenancy ; and seems an acknowledged authority in cases of

surrenders of copyholds. 1 Wils. 341. See also Anglesey (E*)

v. Ram. Dom. Pro. September 1727: Barker v. Gyles,

2 P. Wins. 280 : Bro. P. C. : Hall v. Digby el ai Bro. P. C. :

Hawes v. Hawes, 1 Wds. 1 65 : Gask'm v, Gaskin, or Demi v.

Gaskin, Cowp. C(i0. In this last case the word equally was
deemed sufficient to create a tenancy in common in a will ;

ami

Lord Mansfield declared the opinion of the two judges, who
differed from Holt, to be the better and more liberal one; and
Aston, J. noticed, that equally to be divided had been adjudged

a tenancy in common, even in a deed* See I Inst. 1 {)0. b. in n.

Where two purchase to them and their heirs, with equal

payments, this is a joint-tenancy in equity, and there is survi-

vorship. 19 Fes. 440: Prec. Ch. 332. Devise to A. and B.

between them constitutes a tenancy in common. 2 Meriv. 70.

See further, tit. Tenants in Common*

II. Upon the principles of a thorough and intimate union

of interest and possession, depend many other consequences

and incidents to the joint-tenant's estate, besides those already

casually noticed* If two joint-tenants let a verbal lease of

their land, reserving rent to be paid to one of them, it shall

enure to both, in respect of the joint-reversion. Co. Lit. 214.

If their lessee surrenders his lease to one of them, it shall also

enure to both, because of the privity or relation of their estate.

Ibid. 192. On the same reason, livery of seisin, made to one

joint-tenant, shall enure to both of them ; Ibid, 49 ; and the

entry, or re-entry, of one joint-tenant is as effectual in law as

if it were the act of both. Ibid. 31 9. 364. In all actions

also relating to their joint estate, one joint- tenant cannot sue

or be sued without joining the other. Ibid. 195. But if two
or more joint-tenants be seised of an advowson, and they pre-

sent different clerks, the bishop may refuse either, because

neither joint-tenant bath a several right of patronage, but

each is seised of the whole ; and, if they do not both agree

within six months, the right of presentation shall lapse. But
the ordinary may, if he pleases, admit a clerk presented by

either, for the good of the church, that divine service may be

regularly performed ; which is no more than he otherwise

would be entitled to do, in case their disagreement continued,

so as to incur a lapse: and, if the clerk of one joint-tenant be

so admitted, this shall keep up the title of both of them, in

respect of the privity and union of their estate. Co* Lit. J 85.

Upon the same ground it is held, that one joint-tenant cannot

have an action against another for trespass, in respect of his

land, for each has an equal right to enter on any part of it.

8 Leon. 262. But one joint-tenant is not capable by himself

to do any act which may tend to defeat or injure the estate

of the other ; as to let leases, or to grant copyholds. I Leon.

234. And if any waste be done which tends to the destruc-

tion of the inheritance, one joint-tenant may have an action

of waste against the other, by construction of the stat. West. 2.

c. 22: 2 Inst. 403. So, too, though at common law no action

of account lay for one joint-tenant against another, unless he

had constituted him his bailiff or receiver ; 1 Inst. 200; yet

now by the stat. 4 Anne, c. 16. joint-tenants may have actions

of account against each other for receiving more than their

due share of profits of the tenements held in joint-tenancy.
This action is, however, seldom brought ; but the practice is, to

apply to a court of equity to compel an account. 2 Comm.
c. 12. See post, III. 2.

From the same principle also arises the remaining grand
incident of joint-estates, viz. the doctrine of survivorship ; by
which, when two or more persons are seised of a joint-estate

of inheritance, for their own lives, or pour autre vie, or are

jointly possessed of any chattel-interest, the entire tenancy,

upon the decease of any of them, remains to the survivor, and
at length to the last survivor ; and he shall be entitled to the

whole estate, whatever it be, whether an inheritance or a com-
mon freehold only, or even a less estate. Lit. § 280, 28 1, This

is the natural and regular consequence of the union and
entirety of their interest. The interest of two joint-tenants is

not only equal or similar, but also is one and the same. One
has not originally a distinct moiety from the other; but, if by
any subsequent act (as by alienation or forfeiture of either)

the interest becomes separate and distinct, the joint-tenancy

instantly ceases. But, while it continues, each of the two
joint-tenants has a concurrent interest in the whole ; and there-

fore, on the death of his companion, the sole interest in the

whole remains to the survivor. For the interest which the

survivor originally had, is clearly not divested by the death of

his companion ; and no other person can now claim to have a

^/Yj/w/-estate with him, for no one can now have an interest in

the whole, accruing by the same title, and take effect at the

same time wu'th his own : neither can any one claim a separate

interest in any part of the tenements ; for that would be to

deprive the survivor of the right which he has in all and every

part. As therefore the survivors original interest in the whole

still remains : and as no one can now be admitted, either

jointly or severally, to any share with him therein ; it follows,

that his own interest must now be entire and several, and that

he shall alone be entitled to the whole estate (whatever it be)

that was created by the original grant. 2 Comm. c. 12.

The right of survivorship is called by our ancient authors

the Jus accrescendi, because the right, upon the death of one

joint-tenant, accumulates and increases to the survivors.

Brae. L 4. tr. 3. c. 9. § 3 : Field, 1. 3. c. 3. And this jus ac-

crescendi ought to be mutual; which seems to be one reason

why neither the king, nor any corporation, can be a joint-

tenant with a private person. For here is no mutuality: the

private person has not even the remotest chance of being

seised of the entirety by benefit of survivorship ; for the king

and corporation can never die. 2 Comm. c. 12. cites I Inst.

190: Finch, L. 83: 2 Lev. 12.

But Lord Coke expressly says, tc there may be joint-tenants

though there be not an equal benefit of survivorship : as if a

man let lands to A. and B* during the life of A., if B. die, A.

shall have all by survivorship ; but if A. die, B. shall have

nothing/
1

1 Inst. 131. The mutuality of survivorship does not

therefore appear to be the reason, why u corporation cannot be

a joint- tenant with a private person : for two corporations

cannot be joint- tenants together: but whenever a joint-estate

is granted to them, they take as tenants in common. Co. Lit.

1 90.—The above is Mr. Christian's observation on the preced-

ing passage in the Commentaries-—It may, however, be re-

marked, that Blackstonc merely states this as one reason,

against the king or a corporation being a joint-tenant with a

private person. In the passage cited from 1 InsL 181. the

assertion that joint-tenancy may be without equal benefit of

survivorship, and the case put by Lord Coke, do not extend to

instances where no benefit of survivorship can possibly arise to

either party ; as must be the case between two corporations.

If there are two joint-tenants for life, it is said each of them

hath an estate for life, and for the life of his companion; and

for that reason, if one of them make a lease, it shall continue

not only during the life of the lessor, but after his death

during the life of his companion, as long as the original estate

out of which it was derived : though it hath been resolved,
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that such a joint-tenant hath only an estate for his own life,

and a possibility of surviving his companion to be entitled to

his part ; therefore if he grants over his estate, that possibility

is gone ; and if he dies, the estate of the grantee shall revert

to him in reversion- 1 Rol. 441 : Jones3 55 : 4 Salk. 204,

205.

If one joint-tenant grants a rent charge, &c. out of his part,

and dies, the survivor shall have the whole land discharged

:

for he hath the land by survivorship, and not by descent from
his companion. Lit. 2S(i: 1 Co. Inst. 184. But if a joint-

tenant in fee makes a lease for years, of the land, to begin

presently or in futttro, and dies, it cannot be avoided by the

survivor ; because immediately, by force of the lease, the lessee

hath a right in the same land during his time, of all that to

the lessor belongs. Lit, 28Q.

And if one joint-tenant in fee makes a lease for years,

reserving a rent, and dieth ; the survivor shall have the rever-

sion, but not the rent, because he claims by title paramount.

Co. Litis.
Joint-tenants, as to the possession of lands in jointure, are

seised by entireties of the whole, and of every part equally

(and the possession of any joint-tenant is the possession of

both) ; but as to the right of land, they are seized only of

moieties ; therefore if one grant the whole, a moiety only

passeth. 1 Butst. 3: Cro. Eliz. SOQ. If there be two joint-

tenants, and each make a several lease of the whole, their

several moieties only shall pass, by each lease, 1 JVils. L
Joint- ten ants cannot singly dispose of more than the part that

belongs to them; where they join in a feoffment, in judgment
of law each of them gives but his respective part j so it is of a

gift in tail, lease for life, &c. And for a condition broken they

shall only enter on a moiety of the lands. 1 hist. 1 86".

Every joint-tenant hath a right, as to his own share, to

several purposes, as to give lease, forfeit, Sec. 1 Inst* 186; Lit.

287. One joint -tenant may lease to his companion ; but one

joint-tenant cannot make a feoffment, or grant to another

joint-tenant, though he may release. 1 Vent. 78: Rarpn. 187*

By whatever means a joint-tenant comes to the estate of his

companion, by conveyance, &c. from him, it may enure by way
of release, 2 Cro. 649.

Action of trespass or trover may not be brought by one

joint-tenant against his companion, because the possession of

one is the possession of the other. 1 Salk, 2fl0. So neitlicr can one

joint-tenant maintain an ejectment against another, unless he

has been ousted ; for as the possession of one is, in the contempla-

tion of the law, t he possession of the other, it is necessary to prove

an actual ouster to rebut this presumption. A denial of title,

and a refusal by one joint-tenant to pay to another his share

of the profits, is an ouster. Cowp. 217: 11 East, 49. So if

one joint-tenant bids another go out of the house, and he goes

accordingly, this is an actual ouster. Vin. Abr. V. 14. 512.

Joint-tenants may either join or sever in bringing an eject-

ment against a third party. 12 East, SQ. 57 : 3 Camp. 190.

One joint-tenant may distrain for rent alone; and he may
avow in his own right, and as bailiff to the others, but he

cannot avow solely ; and he may not bring debt alone. 5 Mod.

73, 150.

So one joint- ten ant may, without the assent of his fellows,

appoint a bailiff to distrain for rent due to all the joint-tenants.

4 Bing. R. 562 : 2 Bro. $ B. 465.

But a notice to quit, given by one joint-tenant, will be only

valid so far as his own interest is concerned, unless he was

acting at the time under the authority of the other parties

interested. 3 Taunt. 120.

If a joint-tenant in fee-simple is indebted to the king, and

dieth, the lands cannot be extended in the hands of the sur-

vivor; who claimeth not from his companion, but from the

feoffor, &c. 1 Inst, 183. Where there are t wo joint-tenants,

and one is indebted to the king, and dieth, the other shall hold

the land discharged of the debt : but if the husband and wife

have a term jointly, and the husband is indebted to the king,

and dieth, in such case the terra shall be subject to the debt,
because the husband might have disposed of the whole estate.

Plowd. 321.

Judgment in action of debt is had against one joint-tenant
for life, who, before execution, releases to his companion

;

adjudged that the moiety is still liable to the judgment during
the life of the releasor; but, if he had died before execution,

the survivor should have had the land discharged of the debts
and judgment. 6 Rep. 78. Husband and wife were joint-

tenants, and action was brought against the husband alone,

who made default, thereupon the wife prayed to be received ;

but it was not allowed, because she was not a party to the
writ ; but he in reversion may be received, and plead joint-

tenancy in abatement of the writ. Moor. 242.

If a feme sole and A. B, purchase a term for years jointly,

and afterwards intermarry, the joint- tenancy continues. Dyer,
318; 2 Nets. Abr. 1335. But where there are two women
joint-tenants of a lease for years, and one taketh husband, and
dies, the terra shall survive ; if the husband hath not aliened

her part, and served the jointure : but it is otherwise in case of

goods vested in the husband by marriage. 1 Inst. 185.

If there be two joint-tenants, and one releaseth to the other,

this passeth a fee without the word heirs, because it refers

to the whole fee, which they jointly took, and are possessed
! of, by force of the first conveyance: but tenants in common
cannot release to each other ; for a release supposeth the party

to have the thing in demand ; but tenants in common have

several distinct freeholds, which they cannot transfer, other-

wise than as persons who are sole seised. Co, Lit. 9- 200. b.

III. An estate in joint-tenancy may be severed and de-

stroyed
> by destroying any of its constituent unities. That

of time, which respects only the original commencement of the

joint-estate, cannot indeed (being now past) be affected by any
subsequent transactions. But the joint-tenant's estate may be

destroyed, without any alienation, by merely disuniting their

possession. For joint-tenants being seised per my et per tout,

every thing that tends to narrow that interest, so that they

shall not be seised throughout the whole, and throughout

every part, is a severance or destruction of the jointure. And
therefore, if two joint-tenants agree to part their lands, and
hold them in severalty, they are no longer joint-tenants; for

they have now no joint interest in the whole, but only a

several interest respectively in the several parts. And for that

reason also, the right of survivorship is by such separation de-

stroyed. Co. Lit. 188. 193.

By common law all the joint-tenants might agree to make
partition of the lands, but one of them could not compel the

other so to do. Lit. § 290. For this being an estate originally

created by the act and agreement of the parties, the law would

not permit any one or more of them to destroy the united

possession without a similar universal consent. But now by the

stats. 31 H. 8. c. 1 : 32 H. c. 32. joint-tenants and tenants in

common, either of inheritances or other less estates, are compel-

lable by writ of partition to divide their lands. And the stat.

8 and {) W. 3, c. 31. made perpetual by stat. 3 and 4 Anne,

c. 1 8. directs the manner of proceeding upon such writs.

in this case of partition of estates, as also in settling accounts

between the parties, resort is often had to courts of equity.

For though accounts may be taken before auditors in an action

of accounts in courts of common law (see this Diet. tit. Ac-

count), yet a court of equity, by its modes of proceeding, is

enabled to investigate, more effectually, long and intricate

! accounts in an adverse way, and to compel payment of the

balance. In the case of partition, if the titles of the parties are

in any degree complicated, it is extremely difficult to proceed

in the courts of common law ; and where the tenants in pos-

I
session are seised of particular estates only, the person entitled

in remainder cannot be bound by the judgment in a writ of

partition. The courts of equity, having thus assumed the juris-

diction in complicated cases, seem by degrees to have been

5 e 2
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considered, as having on these objects a concurring jurisdiction
j

with the courts of common law, in cases where no difficulty

could have attended the proceeding in those courts. Miff.

Treat. 109—111.
In Parks v, Gerard, Ambl. 236\ it was held, that the par-

tition must be at the equal expence of the parties, however
unequal their share, and although one party offered to relin-

quish his share rather than incur the expence : but this opinion

has not been followed* See Calniadt) v. Cahnadif, 2 Ves.jnn.

5(>8 and full discussion of the subject in a very complicated

case, Agar v. Fairfax^ 47 Ves. 533. In Barry v, Nash,
1 Ves. B- 351. it is stated, that upon a bill for partition

there are no costs to the hearing, and that the costs of the

partition and conveyances are to be borne in proportion to the

interests. In the same case it was held, that partition cannot

be objected to from the minuteness of the interest, or the

inconvenience, difficulty, or reluctance of the joint-tenants. It:

has been suggested as important that courts of equity .should be

authorised to effect partitions, which should be binding upon
the legal estates of infants and absentees, and to decree the

sale of interests not conveniently susceptible of division.

Although proceedings for partition in courts of equity were

for a considerable time the most usual course, yet the proceed-

ing by writ of partition under stat. 8 and 9 W* 3. c. 31. has of

late become frequent, and is attended with the advantage of

operating upon the estate itelf, whereas a Court of Equity can

only direct conveyances.

The Irish act \) W. 3. c. 12. contains provisions nearly similar

to those of the English act, 8 and Q IV. 3. c. 3E with the

addition of some useful provisions respecting the boundaries

and fences of the lands allotted in partition : and by Irish acts,

8 G. 1. c, 5. and 40 G. 3. c. 7E general regulations are made
as to fences of lands, of adjoining proprietors or tenants; and
by 5 G. 2. c. 9- Irish provisions are made for ascertaining the

boundaries, and draining of bogs. By stat. 7 An?ie, c. 18.

(and a similar Irish act, 1 G. 3. c. 23.) it is provided, that, if co-

parceners, joint- tenants, or tenants in common, are seised of

advowsons, Scc.± and a partition is made between them to

present by turns, every one shall thereupon be seised of his

separate part of the advowson to present in his turn.

For proceedings under the 8 and 9 3« c* 31. see Halton
v. Thanet (E.) 2 Blackst. Rep. 1134. 1159.

In general, it is advantageous for the joint-tenants to dis-

solve the jointure, since thereby the right of survivorship is

taken away, and each may transmit his own part to his own
heirs. Sometimes, however, it is disadvantageous to dissolve

the joint-estate: as if there be joint-tenants for life, and they

make partition, this dissolves the jointure; and though before

they each of them had an estate in the whole for their own
lives and the life of their companion, now they have an estate

in the moiety only for their own lives merely ; and, on the

death of either, the reversioner shall enter on his moiety,

1 Jon. 55. And therefore if there be two joint-tenants for

life, and one grants away his part for the life of his companion,

it is a forfeiture; for, in the first pl;uv, by the sl \\: ranee of

the jointure, he has given himself in his own moiety only an

estate for his own life ; and then he grants the same land for

the life of another; which grant, by a tenant for his own life

merely, is a forfeiture of his estate ; for it is creating an estate

which may by possibility last longer than that which he is

legally entitled to. 4- Leon. 237: 1 Itisl. 252 : 2 Comm. 1 87. c. 1 2,

The joint-tenancy may be severed by destroying the unity

of title. As if one joint-tenant aliens and conveys his estate

to a third person, here the joint-tenancy is severed, and turned

into a tenancy in common ; for the grantee and remaining

joint- tenant hold by different titles (one derived from the

original, the other from the subsequent, grantor) ; though till

partition made, the unity of possession continues. Lit. § 292.

319- 321. But a devise of one's share by will is no severance

of the jointure : for no testament takes effect till after the death

of the testator ; and by such death the right of the survivor,

which accrued at the original creation of the estate, and has
therefore a priority of the other, is alreadv vested. 1 Insl. 1 85

:

Lit. § 287: and see 3 Bum 1488: and this Diet. tit. IVill

And it has been determined that articles of marriage entered
into by a female infant joint-tenant, who died before attaining

her age of twenty-one years, were not in equity a severance of

joint-tenancy. May v. Hook, in Cane: 1 Inst. 24-C. a. in n.

It may be also destroyed by destroying the unity of interest.

If therefore there be two joint-tenants for life, and the inhe-

ritance is purchased by, or descends upon either, it is a sever-

ance of the jointure. Cro. EUz. 470. Though if an estate is

originally limited to two for life, and after to the heirs of one
of them, the freehold shall remain in jointure, without merging
of the inheritance : because being created by one and the

same conveyance, they are not separate estates (which is re-

quisite in order to a merger), but branches of one entire estate.

2 Rep. 60: ] Ittsi. 182. If a joint-tenant in fee makes a lease

for life of his share, this defeats the jointure, for it destroys

the unity both of title and interest. Lit, § 302, 303. And
wherever, and by whatever means, the jointure ceases or is

severed, the right of survivorship, orjus accresccndi, the same
instant ceases with it* 1 Inst. 188. Vet if one of three joint-

tenants aliens his share, the two remaining tenants still hold

their parts by joint-tenancy and survivorship. Lit. § 2<H.

And if one of the three joint-tenants releases his share to one
of his companions, though the joint-tenancy is destroyed with

regard to that part, yet the two remaining parts are still held

in jointure : for they still preserve their original constituent

unities. Lit. § 304.

Whenever, therefore, by any act or event different interests

are created in the several parts of the estate, or they are held

by different titles, or if merely the possession is separated, so

that the tenants have no longer these four indispensable pro-

perties, a sameness of interest and undivided possession, title

vesting at one and the same time, and by one and the same act

or grant ; the joint-tenancy is instantly dissolved. 2 Comm.
IQu. c. 12. Of this proposition the following eases may afford

some further illustration,

\\ hen a fee-simple estate is limited by a new conveyance,

there one may have the fee, and another an estate for life

;

but when two persons are tenants for life first, and one of

them gets the fee-simple, there the jointure is severed.

2 Rep. 6. If a reversion descend upon one joint-tenant, the

jointure is severed, and by operation of law they are then

tenants in common. 1 Bulst. 113. And a diversity has been

taken, that where the reversion conies to the freehold, >thc

jointure is destroyed; but when the freehold comes to him in

reversion, and to another, it is otherwise. Cro. Eliz. 470.

473,

Two infants are joint-tenants, and one of them makes a

feoffment of his moiety: this will be a severance of the joint-

tenancy. Bro. Jointen. 13. A joint-tenant in fee grants a

lease for life;, and then dies ; it severs the jointure; though, if

the tenant for life die before either of the joint-tenants, then

it is in statu quo prim. Co. Lit. 193. If there be two joint-

tenants in fee, and one makes a lease for life to a stranger, the

freehold and reversion is severed from the jointure: but in

case one such joint* tenant leases for years, the jointure of in-

heritance is not severed ; and the other joint-tenant shall have

Hie reversion by survivorship- Lut. 72[.L 1 173. Two joint-

tenants are of a lease for twenty-one years, and one let his

part but for three years, the jointure is severed, so that survi-

vorship shall not taie place. 1 Inst. 188. 192. In case three

persons arc jointly interested in a term, that one of them mort-

gages his third part
;
by this it has been held, the joint-tenancy

was severed. 1 SalL 158. But where one joint-tenant of

lands, in order to sever the joint-tenancy, and provide for his

wife, makes a deed of gift of his moiety to her ; this being made
to the wife, and so void in law, cannot be made good. Precede

Cane. 124.

If two joint-tenants be of a term, and one commits felony^
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or is out-lawed, &c, the jointure will be severed ; for the king

shall have the moiety by the forfeiture: and if the joint-

tenancy is of personal things, all will be forfeited. Ploivd* 401.

Where there were several joint-tenants in fee- tail, and some
of them suffered a common recovery of the whole, the estate of

the others was turned to a right ; and contingent remainders

might be destroyed, and anew estate gained thereby. Sid* 241,

And if one joint-tenant levied a fine, it severed the joint-

tenancy ; but it did not amount to an actual turning out of

his comnan ion. 1 Salk* 286\

A joint-tenancy may be suspended without being severed

;

and if the suspension cease during the life of both the joint-

tenants, the joint-tenancy will be revived.

A grant for life or in tail by*a joint-tenant in fee only sus-

pends the. joint-tenancy ; but a" lease for years neither severs

nor suspends a joint-tenancy of the freehold.

Joint-tenancy in Things Personal*—Goods and chattels may
belong to their owners in joint-tenancy, and in common,
as well as real estates. They cannot indeed be vested in

coparcenery, because they do not descend from the ancestor to

the heir, which is necessary to constitute coparceners ; but if a

horse, or other personal chattel, be given to two or more abso-

lutely, they are joint-tenants thereof; and unless the jointure

be severed, the same doctrine of survivorship shall take place

as in estates of lands and tenements. Lit. § 282 : 1 Fern. 482.

And in like manner if the jointure be severed* as by either

of them selling his share, the vendee and the remaining part-

owner shall be tenants in common without any jus accrescendi

or survivorship. IAt. § 321. So also if 100/. be given by will

to two or morej equally to be divided between them, and the

survivor and survivors of them, this has been held to make
them tenants in common, as the same words would have done
in regard to real estates, the words survivors, &c. being to be

understood of such of them as shall be living at the testator's

death. 1 Eq* Ah. 292. But in case of the devise of a debt to

two or mOrej share and share alike, equally to be divided

between them, and if either of them die, to the survivors or

survivor of them; it was determined in Dam* Proc. that they

were joint-tenants ; and the decree of Cowper, Ld. C* declaring

them tenants in common, reversed. See Cox's P. Wins* i. 9L
and note there ; and Bro. P. C. tit. Joint-tenants, Case 1. Resi-

duary legatees and executors are also joint-tenants, unless the

testator uses some expression which converts their interest into

a tenancy in common ; and if one dies before a division, or

severance of the surplus, the whole that is undivided will pass

to the survivor or survivors. 2 P. Wins* 347. 52$ > and see

S Bro, C R. 455 : Hall v. Digby, Bro, P. C. tit. Joint-tenants ,

Case 2. and note there. But for the encouragement of hus-

bandry it is held, that a stock on a farm, though occupied

jointly, shall always he considered as common, and not as

joint, property, and there shall be no survivorship therein.

1 Fern. 21?.
'

Devise of the residue of realty and personalty to testator's

two sons as joint-tenants. For twenty years after their father's

death they carried on the business of fanners with such estates,

and kept the moneys arising therefrom in one common stock,

and with part of such moneys purchased other estates in the

name of one of them, but never, in any manner, entered into

any agreement respecting such farming business, or ever ac-

counted with each other. Held, that as to the leasehold and

personal estates which passed by the will of the father, the

two sons remained joint-tenants, but that as to all the after

purchased estates, they were tenants in common. Morris v.

Barrett, 3 Y. $ J. 384.

So, for the encouragement of trade, there is no survivorship

of a capital or stock in trade among merchants and traders

:

for this would be ruinous to the family of the deceased partner

;

and it is a legal maxim, jus accrescendi inter mercalores, pro

beneficio cammercii3
locum nan habet, 1 Inst* 182.

It is now settled that ail real property belonging to and used

for the purposes of a partnership is to be considered as personal

property, and that the jus accrescendi does not applv to it.

S Bro. C. C. 199; 1 Swanst. 508. 521 : 11 Fes. 29;' 7 Fes.
425 : Bac* Ah. Joint-tenants. (B.)

JOINTURE OF LANDS. A jointure is a settlement of
land and tenements made to a woman in consideration of
marriage ; or it is a covenant, whereby the husband, or some
friends of his, assureth to the wife, lands or tenements, for
term of her life: it is so called, either because it is granted
ratione junciuree in matrimoaio, or for that land in frank-
marriage was given jointly to husband and wife, and after to

the heirs of their bodies, whereby the husband and wife were
made as it were joint tenants during the coverture. 3 Rep, 27.
By some, a jointure is defined to be a bargain and contract of
livelihood, adjoined to the contract of marriage ; being a com-
petent provision of freehold lauds or tenements, &c. for the
wife, to take effect after the death of the husband, if she herself

is not the cause of the determination or forfeiture of it. 1 Inst.

36: 4 Rep. 2, 3. See this Diet. tit. Dower, IV.
As to what requisites a jointure must possess in order to he

a bar of dower under the 27 IL 8, c. 10. see tit. Dower, IV.

All other settlements in lieu of dower, not made according

to the statute, are jointures at common law, and no bars to

claim dower : and a jointure was no bar of dower before this

statute ; as a right or title to a freehold cannot be barred

Qat law] by acceptance of a collateral satisfaction. Co. Lit* 2(i.

A father made a settlement to the use of himself for life, and
afterwards to the use of his son and his wT ife, for their lives,

for the joint ore of the wile ; this was adjudged no jointure to

bar the wife of her dower, because it might not commence
immediately after the death of the husband, who might die in

the life-time of the father. So, if a feoffment be made to the

use of the husband for life, remainder to another for years,

remainder to the wrife for life for her jointure. 2 Cro. 489*

But a feoffment in fee, upon condition that the feoffee shall

make another feoffment to the use of the feoffor, and to his

son's wife in tail, remainder to the right heir of the feoffor,

which feoffment is made accordingly; is a good jointure within

the statute, and bar to the dower of the wife. Moor, 28.

An estate settled in jointure, coming from the ancestors of

the wife, and not of the purchase of the husband or his

ancestors, is not within the stat. 11 H. 1* c. 20. as to discon-

tinuances, alienations, &c, by the wife. Where a father of the

intended wife, in consideration of marriage, &c, covenanted to

assure lands to the husband and wife, his (the covenantor's)

daughter, and the heirs of her body, &c, this was held no
jointure, within the meaning of the stat. 11 IL 7« c* 20. being

an advancement of the woman by her own father. 2 CtXh 264

:

2 LiL Ab. 80. And an estate in fee-simple conveyed to a

woman for a jointure, was held not to be any jointure within

the statute ; which never extended to lands granted to women
in fee : but an estate in fee, conveyed to a woman for her

jointure, and in satisfaction of her dower, is a jointure within

the stat. 27 //- c* 10. 4 Rep. 3*

An estate for life is the usual jointure ; and an estate for life

upon condition, may bar the wife if she accepts it ; as a jointure

to a woman on condition to perform the husband's will was
judged good, where the wife entered and agreed to the estate.

9 Rep* 1, 2. &c. If no inheritance is reserved to the husband

and his heirs, but the estate is limited to the wife for life, or

in tail, the remainder to a stranger; it is not a jointure within

the stat. 11 //. ?. c. 20. though made by the husband or his

ancestor. Cro. Eliz, 2. A husband covenanted to stand seised

of lands, to the use of himself and his heirs, till the marriage

should take effect ; and afterwards to himself, his wife, and

their heirs ; and it was adjudged a good jointure within this

stat. 2? IL 8. c. 10. Di/eri Q±H*

A man makes his wife a jointure after marriage ; and after-

wards by will devises, that she shall have a third part of all

his lands, with her jointure; here the wife will have the third

part of all as a legacy, and if she waives her jointure, she may

have a third part of the residue for dower. Dyer, 62. If a
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muster, in consideration of service by his servant, grants lands

to his servant and a woman he intends to marry, and the heirs

of their bodies, creating an estate-tail ; this is not a jointure;

not being a gift of the husband, or any of his ancestors, but of

his master, and in consideration of service, which will not

make the husband such a purchaser as the law requires. Moor,
683. But as to considerations, if an estate is settled in jointure

upon a woman, in consideration of money paid, and also of a

marriage to be had ; the marriage shall be looked upon to be

the consideration. Cro. Jac. 474?. A husband, tenant in tail,

remainder to his wife for life, makes a feoffment, in fee to the

use of him self and wife for lite, for her jointure: it is no bar

to the wife's dower, because it may he avoided by a remitter

to her first estate for life. Moor, 872*

If the husband make a lease for lands to his friends for any

number of years, in trust for his wife and children, that she

shall have 100/. a-year out of it, or in any such manner: by

this she may have the provision, which is no jointure, and
likewise her dower. By Bridgman. Ch. J. y

an estate is made
to husband in tail, with remainder to his wife for life, and
remainder to others; this is not such a jointure, as, with her

acceptance, within the statute will hinder her from dower

;

and though the husband die without issue, it will not help it,

but the wife shall be endowed in his other land : hut if the

estate were made to the husband and wife for their lives, it

would he otherwise. 13 Jac. 1. B. R : 2 Shep. Ab. 74.

If lands are conveyed to a woman before marriage, in part

of her jointure only, and after marriage other lands are

granted in full; it is said she may waive and refuse the lands

conveyed to her after coverture, and retain her first jointure-

lands and dower also. 3 Rep, 1.5: 4 Co* 5.

Where a jointure is made of lands (according to the direc-

tion of the statute of 27 H. 8. c. 10), before coveture, and after

the husband and wife alien them by fine, she shall not have
dower in any other lands of her husband ; hut it is otherwise

where the jointure is made after marriage, when the wife's

estate is waivable, and her election of choosing comes not till

the death of the husband. 1 Inst* 36.

If a jointure be made to a woman, during coverture, in satis-

faction of dower, she may waive it after her husband's death

;

but if she enters and agrees thereto, she is concluded ; for

though a woman is not bound by any act when she is not at

her own disposal, yet if she agrees to it when she is at

liberty, it is her own act, and she cannot avoid it. 4 Co, 3.

Also, vide Co. Lit. 29. h. 36. b. 348. a. 357: 1 Bulst. 163:

Moor, 171. pi. 1002 : Park, 352, 353: 3 Co. 273 : Leon. 272 :

Cro. Jac. 490 : Dyer, 351 : Hob. 72 : 2 Rol. Abr. 422.

The important question, whether a jointure on an infant,

before marriage, may be waived, was not quite settled till the

case of Drury v. Drury, which was heard before Lord Xorth-

i?iglon, C. Ilil. T. 1 G* 3. The points determined by Lord
Northington in the ease were ; first, That the stat. of 27 II. 8.

c\ 10. which introduced jointures, extends to adult women
only ; infants not being particularly named ; and therefore that,

notwithstanding a jointure on an infant, she may waive the

jointure, and elect to take dower. Secondly, That a covenant

by the husband, that his heirs, executors, or administrators

shall pay the wife an annuity for her life, in full for her

jointure, and in bar of dower, without expressing that it shall

be charged on any particular lands, or be secured of lands

generally, is not a good equitable jointure within the statute.

Thirdly, That a woman, being an infant, cannot by any con-

tract previous to her marriage bar herself of a distributive

share of her husband's personalty in case of his dying intestate.

But from this decree there was an appeal to the House of

Lords ; and, after hearing the judges seriatim on the question,

whether a jointure on an infant could be waived* on which
they were divided in opinion, the decree was reversed as to all

the above points. See Bro. P. C. tit. Dower, ca. 4. Bucking-
ham (Earl) v. Drury ; where it appears that, by the decree

of the Lords, it was declared, **. that the respondent (the

widow,) is bound by the agreement entered into in considera-
tion of, and previous to, her marriage; and that the same
ought to be performed and carried into execution ; and that

the respondent is ihereby barred ofher dower, and of any share

of her husband's personal estate, under the statute of distri-

bution,''

Before the above decision, the only judicial opinions, as to

the effect of a jointure on an infant, were Sir J. Jekyll's in

Cray v. Willis, 1 Eq. Ab. 389. c. 1 7* against its barring ; and
Lord Hardwick's in Seys v. Price, Bam. C. 117; and in

Harvey v. Ashley, 3 Atk. 607* to the contrary. See Fin. tit.

Dower, Q. 3. pi. IS.

In equity, any provision > however precarious, and whether
secured out of realty or personalty, which an adult, previously

to marriage, accepts in lieu of dower, is sufficient to bar the

dower. Jordan v. Savage, Bac. Ab. Jointure, B. 5 : Charles

v. Andrews, 9 Mod* 152: Williams v. Chilly, 3 Fes. 545:
4? Bro. C. d 513. By analogy to the determination in Drury
v. Drury, infants may be barred by an equitable jointure, but

not, like adults, by a precarious provision. It must, to be

effectual, be, although an equiLahle provision, as certain as is

required to operate as a legal bar. Carruthers v. Carruthers,
4 Bro. C* C. 500: Smith v. Smith, 5 Fes. I89.

After the death of the husband, the wife may enter into her

jointure, and is not driven to a real action, as she is to recover

dower by the common law ; and upon a lawful eviction of her

jointure, she shall be endowed according to the rate of her

husband's land whereof she was dowable at common law. Co.

Lit. 37 : stat. 27 H. 8. c. 10. If she be evicted of part of her

jointure, she shall have dower pro ianto. A wife's jointure

shall not he forfeited by the treason of the husband : but feme-

coverts, committing treason or felony, may forfeit their join-

tures; and being convicted of recusancy, they shall forfeit two
parts in three of their jointures and dower, by slat. 3 Jac* 1.

c, 4. If a woman conceals her jointure, and brings dower and
recovers it, and then sets up her jointure, she is barred bf her

jointure ; and by bringing a writ of dower for her thirds, the

wife waives the benefit of entry into lands, so as to hold them
in jointure. Cro. Eliz. 128. 187 : 3 Rep, 5 : stat. 3 Jac. 1.

c. 5. § 13. See further tits. Baron and Feme, Dower, II. IV.,

Forfeiture, Marriage, Sec.

JOINTRESS, or JOINTURESS- She who had an estate

settled on her by the husband, to hold during her life, if she

survive him. Stat. 17 H. 8. c. 10: 1 Inst. 4f>. When estates

settled on a wife are a jointure, if the jointress makes an

alienation of them by fine, feoffment, &c. with another husband,

it is a forfeiture of the same ; but if they are not a jointure by

law, it is otherwise. 2 Nels. 1040. A jointress within the

statute may make a lease for forty years, &c. if she so long

live ; and also for life, and be no forfeiture, though she levies

a fine sur cognisance de droit, §c Cro. Jac. 688 : 3 Rep. 50 :

1 Lit. 81. In other cases, if she levied a fine, it was a for-

feiture ; and if a jointress, within the stat* 11 H. 7- c. 20.

suffered a recovery covinously to bar the heir, the heir might

enter presently, &c. 2 Leon. 206 : 1 Plowd. 42.

With respect to the acts of a jointress, or those of her

husband defeating her of her jointure, and how far equity will

relieve her, vide Co. LiL 36 : Dijer, 35% 1 2 Inst. 673 : Hob.

225 : 1 Chan. Cos. 119, 120: 2 Chan. Cos. 162 : 2 Vent, 343:

1 Fern. 42/. 479 : 1 Eq. Ab. 18. 221. 222 : 2 Fern. 701 : and

14 Fin. Ab. tit. Jointress and Jointure; and this Diet. tits.

Baron and Ferne, Dower,
JOUR> Fr.] A day, used in heads of our old law ; tmd

jours, for ever. Law Fr. Diet.

JOURNAL, is a day-book or diary of transactions used in

many cases, as by merchants and other tradesmen in their

accounts, bv mariners in observations at sea, &c.

JOURNALS OF PARLIAMENT, are not records but

remembrances, and have been of no long continuance. Hob.

Rep. 109. See tit. Evidence.

JOURNEYHOPPERS* Regrators of yarn, which for-
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merly perhaps was called jouriu They are mentioned in the

(repealed) stat. 8 H. 6. c. 5.

JOURNEYMAN, from the Fr. journee, t, e. a day, or

day's work,] Was properly one who wrought with another

by the day though it is extended by statute to those also who
covenant to work with others in their trades or occupation by

the year. 5 KHz. c. 4. See tit. Labourers, Servants.

JOURNEY'S ACCOUNTS, dicta: computata% journees

accompt.s.~\ Was A term in our old law thus understood: if a

writ abated by the death of the plaintiff or defendant, or for

false Latin, want of form, &c, the plaintiff might have a new
writ by journey's accounts, L e. within as little time as he pos-

sibly could after the abatement of the first writ ; and this

second writ was a continuance of the cause, as if the first writ

had not abated. Terms of the Law. See 6 Rep. 10; 1 Lut.

297 : Cro. Jac. 590.

Tbis learning is now of little use, it being customary to enter

a judgment that the writ be quashed, and then to sue forth

another.

And by stat. 8 and 9 W. 3. c. 11. § 7. the death of one

plaintiff or defendant, where there is another surviving, shall

not abate the suit. The death to be suggested on the roll.

And by § 6. death of the party after interlocutory judgment
shall not abate the suit. See tit. Abatement.

JUBILEE, annus jubilceus.~\ The most solemn time of

festival at Rome, when the pope gives his blessing and remis-

sion of sins. It wfas first instituted by Boniface the Eighth,

in the year 1300, who granted a plenary indulgence and re-

mission of sins to all who should visit the churches of St. Peter

and St. Paul at Rome in that year, and stay there fifteen

days; and this he ordered to be observed once in every hun-

dred years; which Pope Clement the Sixth reduced to fifty

years, anno 1350, and to be held upon the day of the circum-

cision of our Saviour: and Urban IV. in the year 138Q,

ordained it to be kept every thirty -three years, that being the

age of our Saviour; after which, Pope Sixtus the Sixth re-

duced it to twenty- five years. In imitation of the grand

jubilee of Rome, the monks of Christ Church in Canterbury,

every fiftieth year invited a great concourse of people to come
thither, and visit the tomb of Thomas Becket. And King
Edward the Third, in the fiftieth year of his age, which was
136*2, caused his birth-day to be observed at court, in the name
of a jubilee, giving pardons, privileges, and other civil indul-

gences. Jubilicus signified afterwards a man one hundred

years old, and likewise a possession or prescription for fifty

years. Du Fre.sne, J. U* D. 1 Comm. 3Q3. Canon Law.
JUDAISM, Judaisnuts.~\ The customs, religion, or rites of

the Jews : also the income heretofore accruing from the Jews
to the king: and the word Judaism was formerly used for a

mortgage ; and sometimes taken for usury. Ex Magna Rot.

Piptv, J'e anno, Q Ed. 2.

Jrcdaismus is also taken for the mansion or dwelling-place of

the Jews in any town. And it sometimes signifies usury.

lUtfw; Aug. 1 turn. p. 834.

JUDGES, /W/m.] Chief magistrates in the law, to try

civil au*l criminal causes, and punish offences.

In Great Britain the king is considerered as the fountain of

justice, and general conservator of the peace of the kingdom.

The original power of judicature, by the fundamental prin-

ciples of society, is lodged in the society at large ; but as it

would be impracticable to render complete justice to every

individual by the people in their collective capacity, therefore,

every nation has committed that power to certain select magis-

trates, who, with more ease and expedition, can hear and

determine complaints ; and in this kingdom this authority has

immemorially been exercised by the king or his substitutes*

He, therefore, has alone the right of erecting courts of judi-

cature; for though the constitution of the kingdom hath

entrusted him with the whole executive power of the laws, it

is impossible, as well as improper, that he should personally

cany into execution this great and extensive trust ; it is, con-

sequently, necessary, that courts should be erected to assist him
in executing this power; and equally necessary, that, if

erected, they should be erected by his authority. And hence
it is, that all jurisdictions of c ourts are either mediately or im-
mediately derived from the crown, their proceedings run gene-
rally in the king's name, they pass under his seal, and are
executed by his officers.

It is probable, and almost certain, that in very early times,

before our constitution arrived at its full perfection, our kings,

in person, often heard and determined causes between party
and party. But, at present, by the long and uniform usage of
many ages, our kings have delegated their whole judicial

power to the judges of their several courts, which are the
grand depositaries of the fundamental laws of the kingdom,
and have gained a known and stated jurisdiction, regulated by
certain and established rules, which the crown itself cannot
alter, but by act of parliament* 2 Hawk\ P. C. c. 1. § 3.

And though the king himself used to sit in the Court of
King's Bench, and still is supposed to do so, he did not, neither
by law is he empowered to, determine any cause or motion but
by t lie mouth of his judges, to whom he has committed his

whole judicial authority. 3 Comm. 42.

In criminal proceedings, or prosecutions for offences, it

would be a still higher absurdity if the king, personally, sat in

judgment; because, in regard to these, he appears in another

capacity, that of prosecutor. All offences are either against

the king's peace, or his crown and dignity ; and are so laid in

every indictment. For though in their consequences they

generally seem (except in the case of treason, and a very few
others) to be rather offences against the kingdom than against

the king, }'et, as the public, which is an invisible body, has

delegated all its power and rights with regard to the execution

of the laws, to one visible magistrate, all affronts to that

power, and breaches of those rights, are immediately offences

against him, to whom they are so delegated by the public. He
is, therefore, the proper person to prosecute for all public

offences and breaches of the peace, being the person injured in

the eye of the law. And hence also arises the most mild and
equitable branch of the prerogative, one of the most distin-

guishing features tn a monarchy , that of pardoning offences

;

for it is reasonable that he who only is injured should have the

power of forgiving.

In this distinct and separate existence of the judicial power
in a peculiar body of men, nominated indeed, but not remove-

able at pleasure by the crown, consists one main preservative

of the public liberty, which cannot subsist long in any state,

unless the administration of common justice be, in some degree,

separated both from the legislative and also from the execu-

tive power. Were it joined with the legislative, the life,

liberty, and property of the subject would be in the hands of

arbitrary judges, whose decisions would be then regulated only

by their own opinions, and not by any fundamental principles

of law
;
which, though legislators may depart from, yet judges

are bound to observe. Were it joined with the executive, tlirs

union might soon be an overbalance for the legislative. For

which reason, by stat. 16 Car. 1. c. 10. which abolished the

Court of Star Chamber, effectual care is taken to remove all

judicial power out of the hands of the kings privy council.

See 1 Comm. 266—269- c. 7.

Formerly the number of judges in the different courts of law

frequently varied. There were so many suits in the Common
Pleas about the commencement of the reign of Edward the

Second, " that the king was necessitated to increase the number
of his justices, who were to sit there, unto six, which com-

monly were not above three before that time, and so to divide

them that they might sit in two places." Dugdale, Orig.

Jur. c. 18. There were as many as nine in the lime of

Edward the Third. During the reign of Henry the Sixth it

appears from Fortescue there were usually in the Common
Pleas five judges, six at the most ; in the Court of Kings

Bench four) sometimes five. King James the First, during the
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greater part of his reign, appointed five judges in the Courts

of King's Bench and Common Pleas for the benefit of a casting

vote in case of a difference in opinion, and that the circuit

might at all times be fully supplied with judges of the superior

courts. 3 Comm. 40. n. However, in subsequent reigns,

although, upon a permanent indisposition of a judge, the fifth

was sometimes appointed (Raym* 475), the number of judges

in the King's Bench, the Common Pleas, and the Exchequer i

(where they had also varied), was restricted to four, until the

passing of the recent, act of the 1 W. 4. c* 70. which transferred

the jurisdiction of the courts of great session in Wales, and of

the county palatine of Chester, to the courts of common law

at Westminster, and empowered his Majesty to appoint an addi-

tional puisne judge in each court.

The judges of the courts of common law are, therefore, now
the lord chief justices of the Courts of King's Bench and

Common Pleas ; the lord chief baron of the Exchequer ; the

four puisne (i e. younger, or rather Inferior) j utiles of the

two former courts; and the four puisne barons of
1

the latter.

The chief justice of the King's Bench is called capitalis

justiciarins band regis vet ad placita coram rege tenenda ; he

hath the title of lord, wThilst he enjoys his office ; and is styled

capitalis justiciarius, because he is chief of the rest ; and for

this reason he hath usually the title of lord chief justice of

England. This judge was anciently created by letters patent

under the great seal, but is now made by writ, in a very short

form.

The ancient dignity of this supreme magistrate was very

great j he had the prerogative of the vicegerent of the king-

dom, when any of our kings went beyond sea, being chosen to

this office out of the greatest of the nobility ; and had the

power alone, which was afterwards distributed to three other

great magistrates; that is, he had the power of the chief

justice of the Common Pleas, of the chief baron of the

Exchequer, and the roaster of the Court of Wards; and he

commonly sat in the king's palace, and there executed that

authority which was formerly performed per comitem pala tit,

in determining differences which happened between the barons

and other great persons of the kingdom, as well as causes cri-

minal and civil between other men: hut King Richard I.

first diminished his power, by appointing two other justices, to

each wThereof he assigned a distinct jurisdiction ; viz. to one

the north parts of England, to the other the south : and in the

reign of King Edward I. they were reduced to one court,

with a further abridgment of their authority, both as to the

dignity of their persons and extent of their jurisdiction ; for no

more were chosen out of the nobility, as anciently, but out of

the commons, who %vere men of integrity, and skilful in the

laws of the land ; whence, it is said, the study of the law dates

its beginning* Grig. Jud.

In the time of King John, and other of our ancient kings,

it often occurs in charters of privilege, Quod non ponatur

respondere, nisi coram nobis, vol vapitah just ilia nostra : and

this high officer (or rather the court over which he presides)

has, at this time, a very extensive power and j urisdiction in

pleas of the crown, and is particularly entrusted, not only with

the prerogative of the king, but the liberty of the subject.

The chief justice of the Common Pleas has also the title of

lord whilst he is in office, and is called dominus justiciarius

communiwn placitorum ; vel dominus justiciarius de banco;

who, with his assistants, did originally hear and determine

Common Pleas in civil causes, as distinguished from the king's

pleas, or pleas of the crown. Bract, lib. 3.

The chief justices are installed or placed on the bench by the

lord chancellor; and the other judges by the lord chancellor

and the lords chief justices.

Besides the lords chief justices, and the other judges of the

courts at Westminster, there are many other justices commis-

sioned by the king to execute the laws: as Justices of Assize,

of Nisi PriuSf Oyer and Terminer, Justices of the Peace, &c.

See those several titles.

The judges of the courts of equity are the lord chancellor,

the master of the rolls, and the vice chancellor, the latter of
whom was first appointed by the 53 G. 3. c. 24,

By the 6 G. 4. c* 7 8. § 2. the king may make up the salary

of the master of the rolls to 7000/. a year.

By the 2 and 3 W. 4. c. 116. his Majesty is empowered to

grant the following judicial salaries :—to the chief justice of the

King's Bench, 10,000/,; to the chief justice of the Common
Pleas, 8,000/* ; to the chief baron of the Exchequer, ?,000f.

;

to each of the puisne judges of the three courts, who may have
been appointed before the Jb'th November, 1828, 5,500/.; to

such as have been appointed since, or may be appointed here-

after, 5,000/. ; to the vice chancellor, 6,000/.

By the 2 and 3 W. 4. c. 111. the king may grant the lord

chancellor an annuity of 5,000/. on the resignation of his

office.

By the 39 G. 3. c. 110 ; 53 G. 3. c. 153; and 6 G. 4. c, 84.

a retiring pension of 3,750/. may be granted to the master of

the rolls : and by the latter statute, the like pension to the vice

chancellor.

By virtue of the 39 G. 3. c. 110; 53 G. 3. c. 153; and
6 G. 4. c. 82. a pension may be granted to the lord chief justice

of the King's Bench of 4,000/. a-vear.

By the 39 G. 3. c. 1 10 ; 53 G. 3. c. 1 53 ; and 6 G. 4. c. 83.

a pension may be granted to the lord chief justice of the

Common Pleas of 3,750/.

By the 39 G. 3. c. 1 10 ; 53 G. 3. c. 153 ; and 6 G. 4. c. 84.

a like retiring pension may be granted to the lord chief baron.

By the same statutes, and the 1 W. 4. c. 70. retiring pen-

sions may he granted to all puisne judges of the three courts of

3,500/.

By the 39 G, 3. c. 1 10. § 7- and 6 G. 4. c. 84. § 5. the

above judges (with the exception of the lord chancellor) must
have continued in office fifteen years, unless prevented by ill

health.

In order to maintain both the dignity and independence of

the judges in the superior courts, it is enacted by the stat.

13 W. 3. c. 2. that their commissions shall be made (not, as

formerly, durante bene placilo, but) quamdiu se bene gesserhit,

and their salaries ascertained and established ; but that it may
be lawful to remove them on the address of both houses of

parliament. And by the noble improvements of that law in

the statute of 1 G, 3. c. 23. enacted at the earnest recommen-

dation of King George III. himself from the throne, the

judges are continued in their offices during their good beha-

viour, notwithstanding any demise of the crown (which was

formerly held immediately to vacate their seats); and their

full salaries are absolutely secured to them during the conti-

nuance of their commissions, by which means the judges are

rendered completely independent of the king, his ministers, and

his successors; his Majesty having been pleased to declare,

that " he looked upon the independence and uprightness of the

judges, as essential to the impartial administration of justice,

as one of the best securities of the rights and liberties of his

subjects, and as most conducive to the honour of the crown."

Comm. Journ. 3 March, 1761. See Ld. Raym. 74?. and stat.

1 Anne, sL t. c. 8. which continued the commissions of the

judges for six months after the demise of the crown.

The personal safety of the judges, and the respect due to

them, being also of essential consequence towards the preser-

vation of their independence and integrity, which is no less in

danger from the ardor civium prava jubentium, than from the

vultus instanlis tyranni, many provisions have been made by

law to restrain and punish affronts and injuries, to them per-

sonally, and to the courts ofjustice over which they preside.

One species of treason under stat. 25 Ed. 3. c. 2. (see tit.

Treason} is, "If a man slay the chancellor, treasurer, or the

king's justices of the one bench or the other, justices in eyre, or

justices of assize, and all other justices assigned to hear and

determine, being in their places doing their offices." But this

statute extends only to the actually killing of them* and not to
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wounding or attempting to kill them. It extends also only to

the officers therein specified ; and, therefore, the barons of the

Exchequer as such, are not within the protection of this act.

1 HaL P. C. 231. But the lord keeper, or commissioners of

the great seal, now seem to be within it, by virtue of the stats.

5 Eliz. c. 11 : 1 W. % M. c.2L g Comm. 84.

As to striking in the king's superior courts of justice in West-
minster-Hall, or at the assises, or using threatening or reproach-

ful words to a judge^ see tit. Misprision.

A judge sitting at nisi prius has power to fine a defendant
conducting his own defence to a criminal charge for contempt

of court, 4 B. $ A, 329.

As the judges are thus guarded against influence or injury

to enable them to do justice to the people, so arc they protected

in the upright discharge of their duty, by being indemnified

from answering for the consequence of the judgments given by

them.

The judges of courts of record are freed from all prosecu-

tions whatsoever, except in parliament, where they may be

punished for any thing done by them in such courts as judges

;

this is to support their dignity and authority, and draw vene-

ration to their persons, and submission to their judgments

;

but if a judge will so fur forget the dignity and honour of his

post as to turn solicitor in a cause which he is to judge, and
privately and extra-judicially tamper with witnesses, or labour

jurors,, he may be dealt with according to the same capacity to

which he so basely degrades himself. 12 Rep. 24: Vaugk* 138 :

S.P.C. 173-

Judges are not in any way punishable for a mere error of

judgment : and no action will lie against a judge for an erro-

neous judgment, or for a wrongful imprisonment, &c. 2 Hawk*
P. C, c

;
1- § 17: 1 Mod. 148,

But it is said, that where judges are limited to the subject-

matter of their jurisdictions, and they exceed the limits of

their jurisdictions, action lies against them : per Powel, J.

3 LutTv. 1565. cites Hard. 480.

A judge is not answerable to the king, or the party, for

mistakes of errors of his judgment, in a matter of which he

has jurisdiction. I Salk. 397.
If an action be brought against a judge of record for an act

done in his judicial capacity, he may plead that he did it as a

judge of record, and that will be a sufficient justification. And
so may a judge of a court in a foreign country, under the domi-

nion gf the crown. Mosiyn v. Fabrigas, Cowp. 172. See this

Diet. tits. Action, Courts Martial, Navy, c]c.

That a judge of record is not liable to an action for any-

thing done within his jurisdiction, as such, is established

by a case in 1 Mod* 184: 2 Mod. 218. Hamond v. Howell
Hamond and other jurymen had been fined and imprisoned by
the court at the Old Bailey, for acquitting persons of a riot,

when the evidence showed them to be guilty* This was cer-

tainly a very strong exercise of authority ; and it was deter-

mined by the Court of Common Picas that the fine and impri-

sonment were illegal, and the parties were discharged. But

when Hamond brought an action against the Recorder of

London, one of the judges at the Old Bailey, it was held it

would not He as he was a judge of record. And this doc-

trine was lately confirmed in Garratt v. Ferrand, 4 Barn.

£ Cres, 625.

With respect to the general conduct of the judges, the

following observations arc worthy attention :

A judge at his creation takes an oath, That he will serve

the king, and indifferently administer justice to all men, with-

out respect qf persons, take no bribe, give no counsel where he is

a party, nor deny right to any, though the king, or any other,

by letters, or by expjess words, command the contrary, §c, and

in default of dttit/, to be answerable to the king in body, land,

and goods* Stat. 1 8 Ed. 3. st. 4. See also slat. 20 Ed. 3.

c. 1,2.

Judex est lex hcjuens, and ought to judge by law, and not

by examples. By Glanvil a judge hi czUedjustUia in absiracto,

roL. i.

because he should be, as it were, justice itself. Co, Lit. 71:
7 Hep. 4. And all the commissions ofjudges are bounded with
this limitation, Faciuri quod ad justilium pertinet secundum
legem et consuetudhtem Angliw.
The judges are to give judgment according to law, and

what is alleged and proved : and they have a private know-
ledge, and a judicial knowledge, though they cannot judge of

their own private knowledge, but may use their discretion ; but

where a judge has a judicial knowledge, he may and ought to

give judgment according to it. King Henry IV, demanded
of Judge Gascoigne, if he saw one in his presence kill A. B,,

and another person, who was not culpable, should be indicted

of this, and found guilty before him, what he would do in this

case ; to which he answered, That he ought to respite the

judgment against him, and relate the matter to the king, in

order to procure him a pardon ; for there he cannot acquit

him, and give judgment according to his private know7ledge,

Plowd. 82.

The king in all cases doth judge by his judges; wTho ought
to be of counsel with prisoners ; and if they are doubtful or

mistaken in matter of law, a stander-by may be allowed to

inform the court, as aynicus curiw. 2 Inst. 178. Our judges

are to execute their offices in proper person, and cannot act by
deputy, or transfer their power to others, as the judges of

ecclesiastical courts may. 1 Rol. Ab* 382: Bto. Judges, 11.

Yet where there arc divers judges of a court of record, the act

of any one of them is effectual, especially if their commissions

do not expressly require more. 2 Hawk. P. C. c. 1. Though
w hat a majority rules when present is the act of the court. If

on a demurrer or special verdict, the judges are divided in opi-

nion, two against two, the cause must be adjourned into the

Exchequer Chamber. 3 Mod. 156. And a rule is to be made
for this purpose, and the record certified, &c. 5 Mod. 335.

In fines levied, all the judges of C. B, ought to be particularly

named ; but when writs of certiorari to remove records out of

that court, &c. are directed to the chiefjustice, without naming

his companions. 1 II . 7- 2?: Jenk. Cent. 16*7.

When a record is before the judges, they ought ex officio to

try it : and they are to take notice of statutes, and of the

terms, &c. Jenk. Cent.215. 228. No judge is compellable to

deliver his opinion before-hand, in relation to any question

which may after come judicially before him. 3 Inst. 29.

A judge shall not be generally excepted against, or chal-

lenged, or have any action brought against him, for what he

does as judge. 1 Inst. 294: 2 Inst, 422.

A judge ought not to judge in his own cause, or in pleas

where he is party, 8 Rep. 118. If a fine he levied to a justice

of Bank, he cannot take the conusance ; for he cannot be his

own judge. 8 H. 6. 21. Br. Patents, pi. 15. cites S. C. per

Martin. If a fine be levied by, or to a justice in Bank, his

name shall not be in the fine. 11 H. 6, 4>9. b. So if a justice

of Hank he sued in Bank, he cannot record it; it shall be

recorded by the other justices* Ibid, If the chief justice of

Bank be to sue a writ there, the writ shall not be in his name,

but in the name of the secondary. S H. 6. 19. b.

None may judge in his own cause, for it is a manifest con-

tradiction that a man can be agent and patient in the same

thing, and what Lord Coke says in Dr. Bonham's case is far

from any extravagancy ; for it is a very reasonable and true

saying, that if an act of parliament should ordain, that the

same person should be party and judge, or, which is the same

thing, judge in his own cause, it would he a void act of par-

liament, per Holt, Ch. J. : 12 Mod. 087: Bridgm. Il/lS.

Judgment given by a judge, who is party in the suit with

another, and so entered of record, is error, although several

other judges sit there, and give judgment for the judge who is

party. Jenk. QO. pi. 74.

Where a judge has an interest, neither he nor his deputy

can determine a cause, or sit in court : and if he does, a pro-

hibition lies. Hard. 503,

Judges are punishable,, however, for wilful ofFences against

5 F
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the duty of their situation ; instances of which happily live

only in remembrance ; and as to which, the following short

extracts and references may be sufficient:

Among the laws of King Edgar is this, viz. Judex qui

injustum judicium judicabil alicUh del regi CXXs. nisijurare

audealt quod reciius judicttre ncscivit. Decern Scriptores An-
glican!, 872. /. 3. The same among the laws of Canute,

Ibid* 924, /. 2. adds, that Et dignitatem sua1 legalhatis semper

amiitaly si nan earn redimat erga regem, steal ei permittctur.

In Dancluga tuhstithes reus sit; si non juret, quod melius

uescivil. Chronicon Johannis Bromfon.

There are ancient precedents of judges, who were fined when
they transgressed the laws, though commanded by warrants

from the king; and it is said, that Earl Tuptoft, who was a

chancellor, was beheaded, for acting upon the king's warrant

against law. Burnet's Rich* 2. p* 38.

Bribery in judges is punishable by loss of office, fine, and
imprisonment ; and by the common law, bribery of judges in

relation to a cause depending before them, has been punished
as treason, 1 Leon. 2Q5 : Cro. Jac. 65 : 1 Hawk. P. C. See
tit. Bribery. A judge ignorant ly condemns a man to death

for felony when it is not felony: for this offence the judge
shall be fined and imprisoned, and lose his office, Jcnk. Cent.

lfe* If a judge who hath no jurisdiction of the cause, give

judgment of death and award execution, which is executed,

such judge is guilty of felony ; and also the officer who executes

the sentence. H m P. & 35: 10 Rep. 76< And if justices of

peace, on indictment of trespass, arraign a man of felony, and

judge him to death, and he is executed, it is felony in them,
II. P. C. 35: Dalt. c. 98.

A justice cannot rase a record, or embezzle it, nor file an
indictment which is not found, nor give judgment of death

where the law does not give it; if he docs, it is misprision, he

shall lose his office, and make fine for misprision ; but it is not

felony. Br. Judges, pi. 33. cites 2 Ric. 3. 9,

Judges by the common law had no jurisdiction to examine
witnesses at their chambers, though by consent of parties and
rule of court they might have done so on interrogatories.

Now by the 1 FT. 4. c. 22. the courts of law, and the several

judges thereof, may order the examination of parties to suits,

upon interrogatories or otherwise, before the master or pro-

thonotary, and other persons. See tit. Deposition.

By the 1 W. 4. c. 70. whereby his Majesty was empowered
to appoint three additional puisne judges, it is enacted, that the

puisne judges of each court shall sit by rotation in each term,

or otherwise, as they shall agree among themselves; but only

three shall sit at the same time in Bank during term, unless in

the absence of the lord chief justice or lord chief baron ; and

any one of such judges, when occasion shall require, while the

other judges of the same court are sitting in Bank, may sit

apart to add or justify special bail, discharge insolvent debtors,

administer oaths, receive declarations required by statute, hear

and decide upon matters on motion, and make rules and orders

in causes and business depending in the court to which such

judge belongs, in the same manner as may be done by the

court in Bank,
By § 4. every judge, to whatever court he belongs, may sit

in London and Middlesex, for the trial of issues arising in any

of the courts, and transact such business at chambers, or else-

where, depending in any of the said courts, as relates to matters

over which they have a common jurisdiction, as may, according

to the practice of the court, he transacted by a single
j udge.

The words ct common jurisdiction" must be understood with

reference to the subject-matter of the matter itself, and not

with reference to the court itself. 2 Dowi P. C. 45.

By § 11. in all cases relating to the practice of any of the

three superior courts at Westminster, in matter over which
they have a common jurisdiction, or of, or relating to, the

practice of the Court of Error in the Exchequer Chamber, the

judges of such courts jointly, or any eight or more of them,

including the chiefs of each court, may make general rules and

orders for regulating the proceedings of all such courts, which
rules and orders are to be observed therein, and no general
rules and orders respecting such matters shall be made in any
manner except as aforesaid.

Also, by the 2 IV. 4. c. 30. § 14. (the Uniformity of Process

Act) the judges of such court may, and they are required to

make general rules and orders for the effectual execution of
that act, and for fixing the costs in respect of the matters
therein contained.

And by the 3 and 4 W* 4. c. 42, various powers are given

to the judges, viz. to alter the present mode of pleading, &c.

(§ 1.) ; to make regulations as to the admission of matter,

documents, &c. in evidence, &c. (§ 150 I to make regulations

as to the officers for taxing costs (§ 36.) ; and as to paying
money into court in certain actions (§ 21).

With regard to the proceedings before a single judge at

chambers, what business may be transacted before him, and
what orders he is empowered to make, the reader is referred to

the various books of practice. See also this Diet. tit. Practice.

An order made under a misapprehension,, and after an erro-

neous opinion given by a judge, is not binding, 1 D, P. C.

607*

And an attachment will not lie for disobeying a judge's

order, unless made a rule of court. Ibid. 68Q.

See further 1 4 Fin. Abr. tit. Judges ; and this Diet. tits.

Assize Circuity Justices.

Judges of the Court of Bankruptcy. See tit. Bank*
ruptcu.

Judges of the Insolvent Court. The judges of the

Insolvent Court consist of a chief and three other commis-

sioners, who, by 7 C 4. c. 56. must be barristers of ten years'

standing. The eouruhouse is in Portugal-street, Lincoln's-

inn-iields. Three of the commissioners make circuits through-

out the country (generally thrice in a year J for the purpose

of discharging the insolvent debtors confined in the different

gaols, while the fourth remains in London.
JUDGER. In Cheshire, to be judger of a town, is to serve

on the jury there. Leicester s Hist. Antiq. 302.

JUDGMENT,judicium, qua si, juris dictnm

.

The sentence of the law, pronounced by the court, upon the

matter contained in the record. 3 Comm. 395. c. 24.

L Of the various kinds of Judgments in Civil Cases.

II. Points of Practice relating thereto.

II L Of Arrest of Judgment; and of Statutes Regulating

Judgments.

I. Judgments are of four sorts. 1. Where the facts are con-

fessed by the parties, and the law determined by the court, as

in case of judgment upon a demurrer. 2. Where the law is

admitted by the parties, and the facts disputed; as in case of

judgment upon a verdict. 3. Where both the fact and the

law arising thereon are admitted by the defendant ; which is

the case of judgments by confession or default. Or, 4. Where

the plaintiff is convinced, that fact, or lawT
, or both, are insuffi-

cient to support his action, and therefore abandons or with-

draws his prosecution ; which is the case in judgments upon a

nonsuit or retraxit. 3 Cotmn* 3Q6. c. 24.

The judgment, though pronounced or awarded by the judges,

is not their determination or sentence, but the determination

and sentence of the law. It is the conclusion that naturally

and regularly follows from the premises of law and fact, which

stand thus: against him who hath rode over my corn I may

recover damages by law ; now A. hath rode over my com

;

therefore I shall recover damages against A. If the major

proposition be denied, this is a demurrer in law : if the minor,

it is then an issue of fact ; but if both be confessed (or deter-

mined) to be right, the conclusion or judgment of the court

cannot but follow; which judgment or conclusion depends not

I therefore on the arbitrary caprice of the judge, but on the
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settled and invariable principles of justice- The judgment, in

short, is the remedy prescribed by law for the redress of inju-

ries ; and the suit or action is the vehicle or means of adminis-
tering it* What that remedy may be, is, indeed, the result of
deliberation and study to point out ; and, therefore, the stile

of the judgment is, not that it is decreed or resolved by the
court, for then the judgment might appear to be their own

;

but, ** it is considered," consideraturn est per curium, that the
plaintiff do recover his damages, his debt, his possession, and
the like; which implies, that the judgment is none of their

own, but the act of law, pronounced and declared by the court

after due deliberation and inquiry. 1 I?ist 39-

All these species of judgments are either interlocutory or

JinaL Interlocutory judgments are such as are given in the

middle of a cause, upon some pleas, proceeding, or default,

which is only intermediate, and does not finally determine or

complete the suit Of this nature are all judgments for the

plain tiff upon pleas in abatement of the suit or action ; in which
it is considered by the court that the defendant do answer
over, respondeat ouster; that is, put in a more substantial

plea. 2 Saund. 30. It is easy to observe, that the judgment
here given is not final, but merely interlocutory; for there are

afterwards farther proceedings to be hud, when the defendant

hath put in a better answer.

But the interlocutory judgments, most usually spoken of,

are those incomplete judgments, whereby the right of the

plaintiff is, indeed, established, but the quantum of damages
sustained by him is not ascertained ; which is a matter that

cannot be done without the intervention of a jury. This can

only happen where the plaintiff recovers ; for when judgment
is given for the defendant, it is always complete as well as

final* This sort of interlocutory judgment happens in the first

place, where the defendant suffers judgment to go against him

by default, or tiihil dick ; as if he puts in no plea at all to the

plaintiff's declaration : by confession, or cognovit actionem,

where he acknowledges the plaintiffs demand to be just ; or

by non sum injbrmatus, when the defendant's attorney declares

he has no instructions to say any thing in answer to the plain-

tiff, or in defence of his client, which is a species of judgment
by default.

If these, or any of them, happen in actions where the specific

thing sued for is recovered, as in action of debt for a sum
certain, the judgment is absolutely complete. And therefore

it is very usual, in order to strengthen a creditor's security, for

the debtor to execute a warrant of attorney to some attorney

named by the creditor, empowering him to confess a judgment

by either of the ways just now mentioned (by nihil dtcif, cog-

novit actionem, or non .yum informatus), in an action of debt to

be brought by the creditor against the debtor for the specific

sum due ; which judgment, when confessed, is absolutely

complete and binding, provided the same (as is also required in

all other judgments) be regularly docketed; that is, abstracted

and entered in a book, according to the directions of stat.

4 and 5 W< $ M. c, 20. by which it is provided, that no judg-

ment shall affect purchasers of lands, and mortgagees, till

docketed, nor have any preference against heirs, executors, &c*

in the administration of estates. See post, Judgments ac-

knowledgedJor Debts*

But where damages are to be recovered, a jury must be

called in to assess them, unless the defendant, to save charges,

will confess the whole damages laid in the declaration ; other-

wise the entry of the judgment is, "that the plaintiff ought

to recover bis damages (indefinitely) ; but because the court

know not what damages the said plaintiff hath sustained,

therefore the sheriff is commanded, that by the oaths of

twelve honest and lawful men, he inquire into the said

damages, and return such inquisition into courts. This process

is called a writ of inquiry; in the execution of which the

sheriff sits as a judge, and tries by a jury, subject to nearly

the same law and conditions as the trial by jury at nisi prius,

what damages the plaintiff" hath really sustained ; and when

their verdict is given, which must assess some damages, the
sheriff returns the inquisition, which is entered upon the roll

in manner of a po&tea, and thereupon it is considered, that

the plaintiff do recover the exact sum of the damages so

assessed* In like manner, when a demurrer is determined for

the plaintiff upon an action wherein damages are recovered,

the judgment is also incomplete, without the aid of a writ of
inquiry.

It was said by Wilmot, C. J., that a writ of inquiry is an
inquest of office to inform the conscience of the court

; who, if

they please, may themselves assess the damages. 3 Wits. 62.

Hence, a practice is now established in the courts of K. B. and
C. P., in actions where judgment is recovered by default upon
a bill of exchange, or promissory note, to refer it to the master
or prothonotary, to ascertain what is due for principal, interest,

and costs, whose report supersedes the necessity of a writ of

inquiry. 4 2Vn« Rep. 275 : JL Black. Rep. .541. In cases

of difficulty and importance, the court will give leave to have
the writ of inquiry executed before a judge, at sittings or nhi
prius ; and then the judge acts only as an assistant to the

sheriff. The number of the jurors sworn upon this inquest

need not be confined to twelve; for when a writ of inquiry

was executed at the bar of the Court of K. B. in an action of

scand. mag. brought by the Duke of York (afterwards James II.)

against Titus Oates, fifteen were sworn upon the jury, and
gave all the damages laid in declaration, viz, 100,0007, In

that case, the sheriff of Middlesex sat in court covered, at the

table below the judges. 3 67. Tr. Q&J. See further, Writ of
Inquiry.

Final judgments arc such as at once put an end to the action

by declaring, that the plaintiff has either entitled himself, or

has not, to recover the remedy he sues for. In which case, if

the judgment be for the plaintiff, it is also considered, that the

defendant be either amerced, for his wilful delay of justice, in

not obeying the king's writ, by rendering the plaintiff his due

;

8 Rep* 40, 64; or be taken, capiaiur, till he pays a fine to the

king for the public misdemeanor, which is coupled with the

private injury, in all cases of force (S Rep. 59 : 11 Rep. 45 :

5 Mod. 305.)'; of falsehood, in denying his own deed (F. N. B,

121 : 1 InsL 131 : 8 Rep. 60: 1 RoL JL 219' Lill Entr.

379 ' C. B. Hit. 4 Ann. RoL 430.) ; or unjustly claiming pro-

perty in replevin ; or of contempt by disobeying the command
of the king s writ, or the express prohibition of any statute.

8 Rep. 60. But in actions of trespass, ejectment, assault, and

false imprisonment, it is provided by the 5 and 6 W,Sr M* c, 12.

that no writ of capias shall issue for this fine, nor any fine be

paid ; but the plaintiff shall pay 6V 8d. to the proper officer,

and be allowed it against the defendant among his other costs.

And, therefore, upon such judgments in the Common Pleas,

they used to enter that the fine was remitted, and now in both

courts they take no notice of any fine or capias at all. Salk. 54 :

Cartk. Snb.

But in all other cases, where it was necessary at common law,

the capiatur should now be added in the judgment.

If judgment be for the defendant, then, in ease of fraud and

deceit to the court, or malicious or vexatious suits, the plaintiff

may also be fined. 8 Rep. 59, 60. But in most cases it is

only considered, that he and his pledges of prosecuting, be

(nominally) amerced for his false claim, pro /also clamore suof

and that the defendant may go thereof without a day, eat hide

sine die ; that is, without any farther continuance or adjourn-

ment ; the kings writ commanding his attendance being

now fullv satisfied, and his innocence publicly cleared. 3 Comm.

And these pledges are now dispensed with and omitted m
actions commenced by writs of capias, summons, or detainer,

under the uniformity of process act.

If a rule be given for the defendant to plead, at a certain

day, and lie do not plead accordingly, the plaintiff may enter

judgment against him, without moving the court ; though in

real act ions and criminal causes, on indictment, Sec. there must

5 F2
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be a motion in court for a peremptory rule. 5 Lill. 116. Yet
a plaintiff, after he hath signed judgment against the defend-

ant, may waive it if he will, and accept of a plea from the

defendant. Trin. 23 Car. B. R.
By i\ 66. IL T. 2 JV, 4. judgment for want of a plea after

demand, may in all cases be signed at the opening of the

office in the afternoon of the day after that on which the

demand was made.
In the case of a verdict for the plaintiff', the judgment is,

that he recover his damages and costs in an action of assumpsit,

covenant, case, trover, trespass^ and replevin ; or his debt,

damages, and costs, in an action of debt ; or his goods or their

value, and damages and costs, in an action of detinue; and in

either case also his costs of increase ; or if the verdict be for the

defendant, then that the plaintiff' take nothing by his writ, and
that the defendant go thereof without day, and also that the

defendant recover against the plaintiff" the costs and charges he
has expended in his defence ; and in replevin, the judgment at

common lawr for the defendant is also, that he have a return of

the goods, or, on the stat. 17 Car. 2. c. 7- for the arrears of the

rent and costs. 1 Archb. Pr. by Chilly, 319-

II. Judgment is sometimes had with a cessat cxecutio ; and

if the defendant gives judgment, with a stay of execution till a

certain day, the plaintiff may, notwithstanding, sue forth a

capias or a fieri facias into the county where the action is laid,

returnable before the day, to enable him at that day to take a

testatum against the defendant
;
though he shall not in that

case sue out a capias to warrant a scirefacias against the bail.

Pasch. 22 Car. 2, See tit. Capias. If debt he brought

against an executor upon the bond of the testator, and he pleads

plcne administravit, this is a confession of the debt ; and the

plaintiff may have a judgment with a cessat executio, till the

defendant hath assets. 4 Rep. : 2 Nels. Ahr. 1052.

Judgment upon a demurrer to a declaration, &c. is no bar

to any other action ; because it is not on the merits, and the

plaintiff may afterwards make his declaration right, and then

proceed. 2 LilL 113. But other judgments may be pleaded

in bar to any other action for the same cause ; and judgment
in an inferior court may be alleged in bar to an action in a

superior court, 2 Lev. 93,

Formerly when a general verdict was given in nisi prius,

the party for whom it wTas given must in the Court of King's

Bench, on or after the day in bank, that is, on or after the

return day of the dishingas (where the trial had been had at

the sittings in term), or on or after the first day of the next term

(if the cause has been tried in the vacation), have entered a

rule for judgment nisi causa with the clerk of the rules, and
waited the four days limited by it before he could sign final

judgment. This rule wTas also necessary after the execution of

a writ of inquiry, either on a demurrer or a judgment by

default ; 1 SatL 399 ; or where a general verdict was given

subject to an award. 4 East, 310. But it was not required

after a special verdict, in which case the prevailing party

might, as he may now, proceed to sign judgment, tax his costs,

and sue out execution, immediately after the decision of the

court without any rule for judgment ; nor was it ever neces-

sary after a nonsuit, for the judgment in that case might, as it

now may, be signed immediately after the day in bank.

R. E. & G.2. r. 3. a. And now* by the late rule of the

court, H. T. 2 W. 4. r, 67- after a verdict or nonsuit, judg-

ment may be signed on the day after the appearance day (i. e.

the fourth day after the return day) of the distringas without

any rule for judgment ; also, after the return of a writ of

inquiry, judgment may he signed at the expiration of four days

from such return, without such rule.

As to the time when a writ of inquiry may be returned, see

tit. Execution, III.

If verdict pass for the plaintiff, and he will not enter his

judgment, the defendant, by motion of course, may oblige him

to it. 2 LilL Abr. 97. The defendant may enforce the plain-

tiff to enter his judgment to the end he may plead it to another
action. Lalclu 216: 1 Danv. 722: Palm. 281. So if the

defendant wants to bring a writ of error.

It is not, it seems, necessary to give a term's notice previous

to signing the judgment where four terms or more have
elapsed since the trial, the rule requiring a term's notice apply-

ing only to cases where the matter is still in controversy, and
where the plaintiff's neglect to proceed in the cause has oc-

curred before verdict- 1 Archb. Pr* by Ckitty, 3\6*

Formerly, also, if a verdict were given after term, no judg-
ment could be given on it till the next term following ; for the

judgment is the act of the court, and the court sits not but in

term. Mich. 22 Car. B. R.
But now judgment may be entered and execution issued

during the vacation in cases where there has been a nonsuit, or

a verdict for either party at the sittings or assizes ; if the judge
certify immediate execution ought to issue* See tit* Exe-
cution, III.

By the 3 and 4 W. 4* c. 42, § 18. at the return of any \vni

of inquiry, or writ for the trial of any issue under that act,

costs shall he taxed, judgment signed, and execution issued

forthwith, unless the sheriff or judge shall certify under his

hand upon such writ, that judgment ought not to be signed until

the defendant shall have had an opportunity to apply to the

court for a new inquiry or trial, or a judge of any of the courts

at Westminster shall think fit to order such judgment or exe-

cution to be stayed till a day named*
At common law a judgment if entered during term related

back to the first day of the term; and when a party was entitled

to sign judgment, it might be entered during vacation as of the

preceding term. But this is altered bv one of the rules of

H. T. 4 Wt 4. See tit. Execution, IV. f.

Judgments are not only to be signed by the proper officer,

but entered of record, before which they are not judgments

;

and in a judgment given to recover a sum of money, the sum
must be entered in words at length, and not in figures, which
may be easily altered; and a judgment wras reversed, because

the time when given was in figures, and the sum recovered

expressed in figures, &c. But the court may amend their

judgments of the same term, because the term is but as

one day in law ; though they may not do it in another term*

2 Lilt 103 : 3 Lev. 430. If a judgment be unduly obtained,

the court will vacate the judgment, and restore the party

damnified ; if not punish the offender ; but it is against the

course of the court to vacate a judgment the last day of the

term. PascL 1656.

If a judgment be obtained, but the plaintiff doth not take

out execution within a year and a day, the judgment must be

revived by scire facias. If any thing be entered in a judg-

ment, which is not mentioned in the plaintiff's declaration,

the judgment is not good. 2 LilL 104. And where it ap»

pears upon the record, that the plaintiff hath no cause of

action, he shall never have judgment. 8 Rep. 120. In

such case the court mav give judgment for the defendant.

1 Plowd. 66,

In debt on specialty, the whole and exact sum must be de-

manded, or the judgment upon it will not be good. 3 Mod. 4-1.

If more be in the judgment than the plaintiff demands, it is

erroneous ; though this may be helped by a remisit damna for

part. 2 LilL 27* If in case, trespass, &c., a verdict is given

for more damages than laid in the plaintiff's declaration, and

he does not remit the surplus damages, but takes judgment for

the whole, it is an incurable error, and cannot be amended.

See tits. Damages, Debt.

If issue is found against one party in a suit, and not against

the other, judgment may be for the plaintiff to recover

against him where the matter is found ; and a nil capiat per

billam be entered against the plaintiff as to the other 1 Saund.

2 1 6\ And when several damages are recovered against several

defendants, the plaintiff may enter a nolle prosequi as to one

of the defendants, &c. and have judgment against one only
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for the damages against him. 3 Mod. 101. If one entire

judgment is given against two several persons, and one of

them is an infant, appearing by attorney, the whole judgment
is void ; which being entire cannot be divided, except the in-

fant be joint executor with the other party* When a judg-

ment is entire, it cannot be divided, to make one part of it

good, and another part thereof erroneous; but if it be not an
entire judgment, it may. 2 Lili. 100. See jmst, IIL On
action where damages are to be recovered, if the declaration

be good in part, and insufficient in part, and the defendant

demurs upon the entire declaration ; the plaintiff shall have
judgment for that which is well laid, and be barred for the

rest. 2 Saitnd. 379- And in an action of debt upon three

bonds, if it appears that one of them is not forfeited, &c. the

plaintiff shall have judgment for the other two. 1 SaumL 28(j.

There were four counts in the declaration ; non assumpsit

pleaded to three, and a demurrer to the fourth. After judg-
ment on the demurrer, the plaintiff takes out a writ of inquiry,

and executes it ; the demurrer being determined, the court

held the judgment regular, and that there was no occasion for

a nolle prosequi to be entered on the roll as to the three counts,

until he enter final judgment. Stra. 532.

Where a judgment is partly by the common law, and partly

by statute, the judgment at common law may remain, and be

complete, without the other. 1 Salk. 24.

Where there are two distinct judgments, one at common
law, and the other by statute, one may be affirmed, and the

other reversed, on a writ of error. Annaly, 50.

Where entire judgment is given for the plaintiff on two
counts, one of which is had, the court may reverse it as to the

first, and affirm it as to the second count. 6 Taunt. 645.

(625.)

Every judgment ought to be complete and formal : one

judgment cannot determine another judgment, and the judges

will not give a judgment against law, although the plaintiff

and defendant do agree to it. 1 Salk* 213: Cro. Eliz. 827*

In actions personal, judgment given against the plaintiff

upon any plea to bar him, is peremptory, Jcnk. Cent. 52.

Jf the defendant doth not deny the debt, or other matter in

«uit, but endeavours to elude the action by insufficient plead-

ing ; in this case, if it be found for the plaintiff, he shall

have j udgmen t ; but not vice i:e r.sd , i f ft »r the defen da n t

,

because the matter of the suit is not fully and sufficiently

denied, but in some measure confessed by the insufficient plea.

/bid. 70-

Judgment may not be given for the plaintiff upon an in-

vufficient bar, if the replication be so, and show no title ; but

a judgment shall not be set aside for mispleading a point

collateral to the issue. Hob. S. 128. See jmsI, III. In debt

upon an obligation, the defendant pleaded that he delivered

it on a condition to be performed by the plaintiff, which he

had not done, and therefore it was not his deed; the jury

found for the defendant, that the condition was not performed,

yet the plaintiff had judgment : for the defendant's plea con-

fesses it to be his deed, and the verdict does not disprove it,

and the issue is, deed or no deed, &c. Here, therefore, the

plaintiff hath his judgment upon the defendant's confession,

not upon the verdict* Jenk. Cent. 102. A judgment contrary

to the verdict found in the cause is generally void ; for it is to

be warranted by the verdict. Mich. 22 Car. B. R. There

may be cases where judgment may be given for one of the

parties contrary to the verdict ; as where the defendant pleads

such a plea as in effect acknowledges the demand, there, though

there should be a verdict for the defendant, judgment shall be

for the plaintiff, or the judge of nisi prius may refuse to try

it. Annaly, 250. If a verdict is imperfect, judgment cannot

be given upon it; and for the uncertainty of the verdict,

judgment may be void. 2 Lili 111: Raym. 220. Action of

debt lies upon a good judgment, as well after writ of error

brought as before. Rayvu 100: 2 Mod. 127- But if error is

brought, and depending, the court will, on motion, stay pro-

ceedings in the new action, or rather prevent plaintiff from
taking out execution, defendant confessing judgment in the
last suit. See tit. Debt* If a judgment is recovered jointly
against three defendants, the plaintiff cannot bring action of
debt upon that judgment against one alone. 2 Leon. 220.
A plaintiff shall not have a new action of debt on the same
bond, &c. after judgment had on it, as long as the judgment
is in force. 6 Rep. 2: 2 Nek. Ah, 1056. And if the House
of Lords reverse a judgment of B, R., the lords are to enter
the new judgment, and not the Court of B. It., who by the
first judgment had executed their authority. 1 Salk. 4-03.

See tits. Appeal, Error.

A regular judgment in a crown cause cannot be set aside on
payment of costs, 1 Wils. 1 63,

Where there is a judgment and no surprise, it shall not be
set aside on an affidavit of a matter relative to the merits

which might have been pleaded. Annaly, 157.

Where the condition of a bond was, that the money was
not to be paid till a future day, and the conusee by virtue of

a warrant of attorney entered judgment, and took out exe-
cution before the day, the court would not set the judgment
aside, but the execution. Auna It/, 270.

A regular interlocutory judgment may be set aside, so as to

let in the defendaut to try the merits of his case; but it must
be on payment of costs, and such merits likewise must appear
upon affidavit. Stra. 823. 12 Jk2 : 1 Burr. 568. A writ of

inquiry was set aside, and defendant let in to plead a fair plea

on payment of costs. Salk. 5 ) H : 6 Mod, 1 f) I

.

The stat. 8 W. 3. c. 11. orders judgment for costs, upon
demurrers, and on suing writs of error, where the former

judgment is affirmed, &e. See this Diet. tit. Costs. The
statutes of jeofails extend to judgments upon nihil (licit, con-

fession, non sum informatus, §c. Slat* 4 Ann. c. 16. For fur-

ther matter, see tits. Abatement, Amendment^ Execution, Issue,

Practice^ SfC.

III. Arrests of Judgment arise from error appearing upon
the face of the record. Where the judgment is for the

plaintiff it may be arrested in consequence of such error, on
whatever part of the record it may arise. It is, however, only

with respect to objections apparent on the record that such

motion can be made. Nor can it be made, generally speaking,

in respect of formal objections. This was formerly otherwise,

and judgments were constantly arrested for errors of mere
form; but this abuse has been long remedied by certain statutes,

passed at different periods, to correct inconveniences of this

kind, and commonly called the statutes of amendment and
jeofails, by the effect of which, judgment, at the present

day, cannot, in general, be arrested for any objection of form.

The judgment may be arrested where the verdict materially

differs from the pleadings and issue thereon ; as if, in an

action for words, it is laid in the declaration that the defend-

ant said, "the plaintiff is a bankrupt;" and the verdict finds

specially that he said " the plaintiff will be a bankrupt." Or
if the case laid in the declaration is not sufficient in point of

law to found an action upon.

It is an invariable rule with regard to arrest of judgment
upon matter of law, (t that whatever is alleged in arrest of

judgment must be such matter as would have been, upon de-

murrer, sufficient to overturn the action or plea." As if, on

an action for slander, in calling the plaintiff a Jew, the de-

fendant den lest he words, and issue is joined thereon : now,

if a verdict be found for the plaintiff, that the words were

actually spoken, whereby the fact is established, still the de-

fendant may move in arrest of judgment, that to call a man ;l

Jew is not actionable ; and, if the court be of that opinion,

the judgment shall be arrested, and never entered for the

plaintiff. But the rule will not hold e converso, "that every

thing that may be alleged as cause of demurrer, will be good

in arrest of judgment;" for if a declaration of plea omits to

state some particular circumstance, without proving which, at
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the trial, it is impossible to support the action or defence, this

omission shall be aided by a verdict. As if, in an action of

trespass, the declaration doth not allege, that the trespass

was committed on any certain day, Cartk. 3SQ; or, if the

defendant justifies, by prescribing for the right of common
for his cattle, and does not plead that his cattle were levant

and conchant on the land ; Cro. Jac. 44; though either of

these defects might be good cause to demur to the decla-

ration or plea ; yet, if the adverse party omits to take advan-
tage of such omission in due time, but takes issue, and has a

verdict against him, these exceptions cannot, after verdict,

be moved in arrest of judgment. For the verdict ascertains

those facts, which before, from the inaccuracy of the pleadings,

might be dubious ; since the law will not suppose, that a jury,

under the inspection of a judge, would hud a verdict for the

plaintiff or defendant, unless he had proved those circum-

stances, without which his general allegation is defective.

1 Mod.
After judgment for plaintiff on demurrer, without argument,

and general damages assessed, the Court of C. P. refused to

permit the defendant to move in arrest of judgment, on the

ground that the damages appeared to be partly given upon a

count which could not be sustained: for the defendant had
the opportunity of excepting to that count on demurrer.

6 Tatmton, 6$6. (630.)

Exceptions; that are removed in arrest of judgment, must
be much more material and glaring, than such as will main-
tain a demurrer; or, in other words, many inaccuracies and
omissions, which would be fatal, if early observed, are cured
by a subsequent verdict ; and not suffered, in the last stage

of a cause, to unravel the whole proceeding. But if the thing

omitted he essential to the action or defence, as if the plaintiff

does not merely state his title in a defective manner, but sets

forth a title that is totally defective in itself, these cannot be

cured by a verdict. 3 Comm. 323—5.

Although it appear to the court that the defendant's title is

not good, if the plaintiff, in his declaration, hath not set forth

a good title for himself, the court shall never give him judg-

ment, 2 Lilt. 98. Though the plaintiff destroys the defend-

ant's title

.

t if he gives him another title by pleading, &c. s the

defendant shall have judgment; for the court are to judge

upon the whole record. 8 Rep. $0. But if action of trespass

is brought for trespass done in lands belonging to such a

house, and it appears at the trial that the plaintiff had no title

to the house, the court cannot give judgment to turn him out

of possession, because that was not judicially before them.

3 Salt. 2)3.

If the verdict be for the defendant, the plaintiff, in some

cases, moves for judgment non obstante veredicto; that is,

that judgment be given in his own favour, without regard to

the verdict obtained by the defendant. This motion is made
in cases where, after a pleading by the defendant, in confession

and avoidance, as, for example, a plea in bar, and issue joined

thereon, and verdict found for the defendant, the plaintiff, on

retrospective examination of the record, conceives that such

plea was bad in substance, and might have been made the

subject of demurrer on that ground. If the plea was itself

substantially bad in law, of course the verdict which merely

shows it to he true in point of fact cannot avail to entitle the

defendant to judgment; while, on the other hand, the plea

being in confession an avoidance, involves a confession of the

plaintiff's declaration, and shows that be was entitled to main-

tain his action. In such case, therefore, the court will give

judgment for the plaintiff, without regard to the verdict ; and

this, for the reason above explainedi, is also called a judgment,

as upon confession. Sometimes it muy be expedient for the

plaintiff to move for judgment non obstante, &c, even though
the verdict be in his own favour; for in such a case as above

described, if he takes judgment as upon the rsrdict, it seems that

such judgment would be erroneous, and that the only safe

course is to take it as upon confession.

By r. 65. II. T. 2 Ji\ 4. no motion in arrest of judgment,
or for judgment non obstante veredicto, shall be allowed after

the expiration of four days from the time of trial, if there be
so many days in term ; nor in any case after the expiration of

the term, provided the jury process be returnable in the same
term.

Judgments are to continue till they shall be attaint by error.

4 //, 4, c. 23. And after verdict given in any court of record,

there shall be no stay ofjudgment for want of form in a writ,

count, &c., or mistaking the name of either party, sum of

money, day, month, year, &c, rightly named in any writ or

record preceding, &c, 18 Eliz. c. 14, See tits. Abatement)

Amendment, Error.

By stat. 17 Car. 2. c. 8. in all actions personal, real, or

mixed, the death of either party between the verdict and the

judgment shall not be alleged for error, so as such judgment
be entered within two terms after such verdict. Upon this

statute the judgment is entered for or against the party as

though he were alive; 1 Salt. 42 ; and it need not be actually

entered—it is sufficient if it be signed within two terms after

the verdict. 1 Sid. 385: Barnes, 26l : 1 Salt. 401. But
there must be a scire facias, to revive it before execution

;

1 Wih\ 302 ; and such scire facias pursuing the form of the

judgment should be general; 2 Ld. Raym. 1280; as in

judgment recovered by or against the party himself, Tidd.

c. 42, If the plaintiff die after the assizes begin, though the

trial be after his death, that is within the remedy of the

statute. 1 Salt, 8. See tit. Execution.

By the statute of frauds, 29 Car. 2. c. 3. § 14, 15, the day

of signing any judgment shall be entered on the margin of the

roll (and so in counties palatine, by stat. 8 G. hc< 25. § 6.) :

and such judgment, as against purchasers, shall relate to such

time only. See also stat. 4 and 5 IV. M. c. 20. as to docket-

ing and registering ofjudgments by the officers of the several

courts,

By the 8 and 9 JV. 3. c. ll.§ 6". the death of the plaintiff or

defendant, after interlocutory and before final judgment, shall

not abate the action: but a scire facias shall issue to shew
cause why damages should not be assessed, and a writ of

inquiry of damages awarded thereon ; on return of which, final

judgment shall be given for the plaintiff.

Where either party dies after the interlocutory judgment,

and before the execution of the writ of inquiry, the scirefacias
en this act ought to be, to shew cause why the damages ought

not to be assessed and recovered, and to have the judgment of

the court thereon. LiU. Ent. 647 : 6 Mod. 1 44. But when
the death happens after writ of inquiry executed, and before

final judgment, the scire facias must be to shew cause why
the damages assessed should not be adjudged, 1 JVils. 2A3

:

1 jT, R. 388. The judgment upon this statute is not entered

for or against the party himself, as upon 17 Car* 2. c. 8. but

for or against his executors, &e. 1 Salt. 42. And where a

defendant dies after interlocutory, and before final judgment,

two writs of scire facias must be sued out, before execution

can be had; one before final judgment issued, in order to

make the executors party to the record, and the other after

final judgment issued, to give them an opportunity of plead-

ing no assets, &c. 2 Lamb. 72. n, : Say. 266. See further

tits, Execution, Scire Facias,

As to the effect of bankruptcy in executions sued out oh

judgments, see tit. Execution , IV.

Judgments acknowledged for Debts. The course for

one to acknowledge a judgment for debt is for him that doth

acknowledge it to give a warrant of attorney to some attorney

of that court where the judgment is to be acknowledged, to

appear for him, to file common bail, and receive a declaration,

and then plead non sum informatus^ &c. or to let it pass by

nihil dicit ; whereupon judgment is entered for want of a

pica, 2 LiU. 105. The person to whom this warrant of

attorney is given, has all the benefit of a judgment and exeeu-
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tion, against the debtor's person and property, without being

delayed by any intermediate process, as in the case of a regular

Kiii, It is frequently given by a person arrested, upon condi-

tion of his discharge, and that longer time shall be allowed

him for the payment of the debt, or that some other indulgence

shall be shewn him. But to prevent persons in this situation

from being imposed upon, the old rules of court (B. R. E*
15 Ck. 2: R. E. 4 G. 2.) declared that no warrant of attor-

ney to confess a judgment, given by a person arrested upon
mesne process; shall be of any force, unless some attorney were
present on behalf of the person in custody, who should explain

the nature of the warrant, and subscribe his name as a witness

to it, Cromp. Pract. See 1 Salk. 402 : 4 Taunt. 977*
And those regulations have been enforced by a late rule

(H. T. 2 W, 4. c. 72-) which requires the attorney, on wit-

nessing the warrant of attorney, to declare himself the defend-

ant's attorney, and to state he subscribes in that capacity.

It has been held that these rules are not confined to pri-

soners in the custody of the sheriff, or other officer who arrested

them, but extended to prisoners in the custody of the marshal,

.3 T. R.6\6, However, they do not extend to persons in

custody on execution; 1 T* R. 715s 7 T. R. 19; or to war-
wants of attorney given for any other cause of action than

that for which the defendant is in custody; 3 Burr. 1798:
2 L. Rat/, 797: 1 East, 241 ; and consequently not to a per-

son in custody on criminal process. 4 T. R. 433.

A warrant of attorney is generally accompanied by a de-

feasance, which by rule, M. 42 G. 3, must be written on the

same paper or parchment as the warrant of attorney, or other-

wise a memorandum must be therein made, containing the

substance of such defeasance. See 3 Taunt. 465. The sti-

pulations of the defeazance must be strictly observed by both

parties. It sometimes contains an agreement that no scire

facias shall be necessary to revive the judgments obtained

upon it, which is binding on the defendant. 2 B. $ C. 242.

A judgment confessed upon terms, being in effect condi-

tional, the court will see the terms performed : but where a

judgment is acknowledged absolutely, and a subsequent agree-

ment is made, this does not affect the judgment, and the court

will take no notice of it. 7 Mod. 400.

If a warrant of attorney to confess a judgment is given

unconditionally, or without delay of execution, judgment may
be signed, and execution taken out upon the same day it is

given; and thus a debtor may give one creditor a preference

to another, who has obtained judgment after a long litigation.

5 T. R. 235.

If one gives a warrant of attorney to confess judgment, and

dies before it is confessed, this is a countermand of the war-

rant. 1 Ventr. 33 0. And the death is in general a revocation

of the warrant. Though the courts have, on motion, allowed

judgment to be entered up. Where they may be entered after

the party's death, see Annahj, 158. But the rule does not hold

in adversary suits. Ibid. 1 83.

The court will seldom grant leave to enter up judgment
after the death of the plainth% particularly where the applica-

tion is not made until after the first day of the term following

the death ; 2 Sir. 71 8 : S T. R, 257 ; and in no case will they

allow it to be entered up after the decease of a sole defendant.

2 Str. 1081 : 5 Ring. 1.

However, if the warrant expressly authorise judgment to be

entered up by the plaintiff's representatives, the court will

allow them to do so. Barnes, 44.

If a feme sole gives warrant of attorney to confess judgment,

and marries before it is entered, the warrant is absolutely coun-

termanded ; and judgment shall not be entered against husband
and wife. 1 Salk. 399-
But in several subsequent cases, the court has allowed the

judgment to be entered up against the husband and wife.

J Show. 89: 2 CJiitty's R, 117*

Where a warrant of attorney is given to a feme-sole, her

inarriage is no revocation; 1 Salk. 117; and upon application

to the court, founded on a proper affidavit; 3 Burr. U69

:

6 D. R. 46; they will allow the judgment to be entered up
in the name of the husband and wife. 7 Mod. 53.

Judgment may be entered up on a warrant of attorney at

the time therein specified ; and if it be given to secure the

payment of money, the plaintiff need not delay the signing

until default in such payment, unless it be so stipulated.

2 B. # B. 4G4: S. a 5 Moore, 307-
If a warrant be to enter judgment as of such a term, or any

time after, the attorney may enter it at any time during life

;

but, without those words, the judgment must be entered the

term expressed in the warrant; and, if no term be mentioned,
it may be intended the ne xt term. 1 Mod. 1. Or it has been

held it may be entered within a year after the date of it ; and
if judgment upon a warrant of attorney be not entered within

the year, it cannot be done without leave of the court, in term
time, or of a judge, in vacation, on application founded upon
an affidavit made of the party's being living, and the debt not

satisfied. 2 JAIL Abr. 118:2 Shoiv. 253 : 1 H. B. 9**

In order to obtain leave to enter up judgment on an old

warrant of attorney, it must be sworn that the defendant was

alive on a dav in full term : the essoin day is not sufficient,

4 M. $ S. 174: 8 B. $ C. 70S.

By r. 73. //. T. 2 W. 4. "leave to enter up judgment on a

warrant of attorney above one and under 10 years old, must

be obtained by a motion in term, or by order of a judge in

vacation ; and if 10 years old or more, by a rule to shew
cause/'

By rule of Michaelmas, 42 G. 3. (2 East, 13(1) no judg-

ment can be signed upon any warrant authorising any attorney

to confess judgment without such warrant of attorney being

delivered to and filed by the clerk of the dockets, who is

I

ordered to file the warrants in the order in which they are

received. See also Tidd's Pr,

If any person, having acknowledged or suffered a judgment

as a security for money, afterwards, on borrowing other money
of another/ mortgage his lands, &c, without giving notice of

such judgment, unless he pay it off in six months, he shall

forfeit his equity of redemption, &c. SlaL 4 IV. § M. c. Ifi.

See tit. Mortgage.

As to docketting of judgments signed by confession, &c.,

see 4 5 JV. M. c. 20, and tit. Execution, IV7
.

On judgments, a release of errors is usually entered into

at the time of the warrant of attorney given, or judgment had.

And in case of several judgments, if two are given in one term,

and the last is first executed, that creditor hath the best title.

Lakh. 53. When a judgment is satisfied, it is to be acknow-

ledged on record by attorney, &c. Acknowledging a judgment

;

in the name of another, who is not privy or consenting to the

same, is a felony by the 1 W. 4. c. 66. § 11.

As to how far an execution under a warrant of attorney is

available in case of the defendant's bankruptcy, see tit. Execu-

tion, IV.

Judgments in Criminal Cases. Sec Execution (crhni-

nal.) When, upon a capital charge, the jury have brought

in their verdict, guilty, in the presence of the prisoner, he

is either immediately, or a convenient time soon after, asked

by the court, if he has any thing to offer why judgment should

not be awarded against him. And in case the defendant be

found guilty of a misdemeanor (the trial of which may, and

does usually, happen in his absence, after he has once appeared),

a capias is* awarded and issued, to bring him in to receive his

judgment; and, if he absconds, he may be prosecuted even to

outlawry. But, whenever he appears in person, upon either a

capital or inferior conviction, he may, at this period, as well as

at his arraignment, offer any exceptions to the indictment, in

arrest or stay of judgment; as for want of sufficient certainty

in setting forth cither the person, the time, the place, or the

offence. And, if the objections be valid, the whole proceedings

shall be set aside; but the party may be indicted again.
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4 Hep* 45. None of the statutes of jeofails, for amendment of

errors, extended to indictments or proceedings in criminal

cases; and therefore a defective indictment was not aided by a

verdict prior to the 7 0. 4. c. 64, as defective pleadings in civil

cases were.

That statute {§ 20.) provides that no judgment upon any
indictment or information for any felony or misdemeanor, whe-
ther after verdict or outlawry, or by confession, default, or

otherwise, shall be stayed or reversed for want of the averment
of any matter unnecessary to be proved, nor for the omission of

the words " as appears by the record/' or of the words " with
force and arms/' or of the words <( against the peace," nor for

the insertion of the words " against the form of the statute,*'

instead of the words " against the form of the statutes/
1

or

rice versa ; nor for that any person or persons mentioned in

the indictment or information is, or are, designated by a name
of office> or other descriptive appellation, instead of his, her, or

their, proper name or names; nor for omitting to state the

time at which the offence was committed, in any ease where
time is not of the essence of the offence; nor for stating; the

time imperfectly ; nor for stating the offence to have been
committed on a day subsequent to the finding of the indict-

ment or exhibiting the information, or on an impossible day?

or on a day that never happened ; nor for want of a proper or

perfect venue, where the court shall appear by the indictment

or information to have had jurisdiction over the offence.

And by § 21 . nojudgment after verdict, upon any indictment

or information for any felony or misdemeanor, shall be stayed

or reversed for want of a similiter ; nor by reason that the jury
process has been awarded to a wrong officer, upon an insuffi-

cient suggestion ; nor for any misnomer or misdescription of

the returning such process, or of any of the jurors; nor because

any person has served upon the jury who has not been returned

as a juror by the sheriff or other officer; and where the offence

< barged has been created by any statute, subject to a greater

degree of punishment, or excluded from the benefit of clergy

by any statute, the indictment or information shall, after ver-

dict, be held sufficient to warrant the punishment prescribed

by the statute, if it describe the offence in the words of the

statute*

A pardon may also be pleaded in arrest ofjudgment; and it

has the same advantage when pleaded here, as when pleaded

upon arraignment; viz* the saving the attainder, and of course

the corruption of blood, which nothing can restore but parlia-

ment, when a pardon is not pleaded till after sentence- And
certainly, upon all accounts, when a man hath obtained a par-

don, he is in the right to plead it as soon as possible. See tit

Pardon*
Praying the benefit of clergy might also formerly be ranked

among the motions in arrest of judgment; but now, by the

7 Una 8 G. 4. c, 28. § (i. the benefit of clergy is, with respect

to persons convicted of felony, abolished. See tit. Clergy,

Benefit of.

If all these resources fail, the court must pronounce that

judgment which the law hath annexed to the crime, for which

reference may be made to the titles of the several offences in

this Dictionary. Of these some are capital, which extend to

the life of the offender, and consist generally of being hanged

by the neck till dead ; though, in very atrocious crimes, other

circumstances of terror, pain, or disgrace, are superadded in the

judgment, as, in treasons of all kinds, being drawn or dragged

to the place of execution ; in high treason, affecting the king s

person or government, the head being severed from the body,

and the body quartered (see tit. Treason, V. 3.) ; and in

murder, formerly, a public dissection. See Execution of Crimi-

nals* In cases of any treason committed by a female, the

judgment at common law was, to be burned alive. But now,

by stat. SO G. 3. c. 48. it is enacted, (€ That in all cases of

conviction of any woman for high treason, the judgment shall

be, that she shall be drawn and hanged, and not burned."

Indeed, the humanity of the English nation ever authorised,

by a tacit consent, an almost general mitigation of such part

of these
j
udgments as savoured of torture or cruelty ; a sledge

or hurdle being usually allowed to such traitors as are con-

demned to he drawn ; and there having been very few instances

(and those accidental, or by negligence) of any persons being

embowel led (while that remained part of the judgment for

high treason), till previously deprived of sensation by stran-

gling.

Previous to the 4 G. 4, c. 48. judgment of death was always

obliged to be given for all capital offences, even when there

was no intention of putting the sentence in execution ; but by

that statute, in all felonies except murder, when the court shall

think the offender a proper subject for the royal mercy, it may
abstain from pronouncing, and, instead, order judgment of

death to be recorded in the usual form, which judgment (by

§ 2.) is to have the same effect as if pronounced and the party

reprieved.

Some punishments consist in exile or banishment, by abjura-

tion of the realm, or transportation, others in loss of liberty, by

perpetual or temporary imprisonment. Some extend to confis-

cation, by forfeiture of lands, or moveables, or both, or of the

profits of lands for life; others induce a disability of holding

offices or employments, being heirs, executors, and the like.

Some, though rarely, occasioned formerly a mutilation or dis-

membering, by cutting off the hand or ears; others fixed a
lasting stigma on the offender, by slitting the nostrils, or

in the hand or <heek : [.mt most of these are now
abolished.

Some arc merely pecuniary, by stated or discretionary fines

;

and, lastly, there are others that consist principally in their

ignominy, though most of them arc mixed with some degree

of corporal pain ; and these are inflicted chiefly for such crimes

as either arise from indigence, or render even opulence dis-

graceful, such as whipping Qnow abolished as to female

offenders], hard labour in the house of correction, or otherwise,

the pillory [now inflicted only in cases of perjury], the stocks,

and the ducking-stool. Disgusting as this catalogue may
seem, it will afford pleasure to the English reader, and do
honour to the English law, to compare it with that shocking

apparatus of death and torment, to be met with in the criminal

codes of almost every other nation in Europe. And it is,

moreover, one of the glories of our English law, that the

species, though not always the quantity or degree, of punish-

ment, is ascertained for every offence ; and that it is not left

in the breast of any judge, nor even of a jury, to alter that

judgment which the law has beforehand ordained for every

subject alike, without respect of persons. For, if judgments
were to be the private opinions of the judge, men would then

he slaves to their magistrates, and would live in society, with-

out knowing exactly the conditions and obligations which it

lays them under. And besides, as this prevents oppression on

the one hand, so, on the other, it stifles all hopes of impunity
or mitigation, with which an offender might flatter himself, if

his punishment depended on the humour or discretion of the

court. Whereas, where an established penalty is annexed to

crimes, the criminal may read their certain consequence in

that law, which ought to be the unvaried rule, as it is the

inflexible judge, of bis actions. 4 Comm. 375, fyc*

The discretionary length of imprisonment, which our courts

are enabled to impose, may seem an exception to this rule.

But the general nature of the punishment, viz* by fine and
imprisonment, in these cases, is fixed and determinate; though

the duration and quantity of each must frequently vary, from

the aggravation or otherwise, of the offence, the quality and

condition of the parties, and from innumerable other circum-

stances. The quantum) in particular, of pecuniary fines, nei-

ther can, nor ought to be, ascertained by any invariable law.

The value of money itself changes from a thousand causes

;

and, at all events, what is ruin to one man's fortune may be a

matter of indifference to another's. Our statute law has not,

therefore, often ascertained the quantity of fmes, nor the com-
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mon law ever; it directing such an offence to be punished by
fine in general, without specifying the certain sum; which is

fully sufficient, when we consider that, however unlimited the

power of the court may seem, it is far from being wholly
arbitrary; but its discretion is regulated by law. 4 Comm. 378.

See tit. Fines for Offences.

No man can be attainted of treason or felony, but on judg-
ment by express sentence,, or by outlawry, or abjuration,

g Hawk. P. C. c. 48. § 25, And a person shall not have two
judgments for one offence; for in outlawry, which is a judg-
ment, execution shall be awarded against the offender, but no
sentence pronounced. Finch, 389. 467. But one convicted

of a scandalous libel, had judgment to pay a fine, and to go to

all the courts in Westminster-Hall, with a paper in his hat
signifying his crime; and on bis behaving impudently, his

punishment was increased. 1 Salk. 4-01. No judgment or

punishment can be inflicted unknown to OUT laws, but only by
act of parliament. Dalis. 20, And the law makes no dis-

tinction, in fixed and stated judgments, between a peer and a

commoner, or between a common and ordinary case, and one
extraordinary. 2 Hatvk. P. C. c. 48. § 2.

Judgment cannot be given for a corporal punishment in the

absence of the party. 1 Sulk, 400. Though persons may
have judgment to be fined in their absence, having a clerk in

court to undertake for the fine. 1 Saik. 56. See Wilkes's

Ca. Bro. P. C. But, to mitigate a fine, he must appear in

person. 2 Hawk. c. 48. § 17: 3 SalL 33: 4 B. C. 329.

By the 11 G- 4. and 1 W. 4. c. 70. § 9. upon all trials for

felonies or misdemeanors upon any record of the King's Bench,
judgment may be pronounced during the sittings or assizes by
the judge before whom the verdict was taken, as well upon
the person who shall have suffered judgment by default or

confession upon the same record, as upon those who shall be

tried and convicted, whether such persons shall be present or

not, except only in cases of information filed by leave of the

King's Bench, or in cases of information filed by the attorney-

general, where he prays that the judgment may be postponed;

and the judgment so pronounced shall be indorsed on the nisi

prtus record, and afterwards entered upon the record of the

court, unless the court shall, within six days after the com-
mencement of the ensuing term, grant a rule to shew cause

why a new trial should not be had, or the judgment amended;
and such judge may either order an immediate commitment in

execution, or may respite the execution until the sixth day of

the next term.

Judgment, or Trial by the Holy Cross. A trial in

ecclesiastical cases, anciently in use among the Saxons. Cress.

Church Hist, Q6Q. See Ordeal.

JUDICATORES TERRA RUM. Persons in the county

palatine of Chester, who, on a writ of error of Chancery, are

to consider of the judgment given there, and reform it ; and if

they do not, and it be found erroneous, they forfeit 100?. to the

king bv the custom. Dyer, 348: Jenk. Cent, J I.

JUDICES FISCALES. So Polidore Virgil calls Empson
and Dudley, who were employed by Hen. VII. for taking the

benefit of penal statutes, and were put to death by Hen. VIII.

See Lord Herb. II. H.fbl. 5, 6.

JUDICIAL ACTS. Numerous statutes, giving summary
powers to justices of the peace, and that certain acts shall

only be valid if done by two magistrates. In such case a dis-

tinction is made between what is only a ministerial and what is

a judicial act. In the former case, it is not requisite that the

two magistrates should be together at the time of doing the

act : in the latter case they must.

JUDICIAL Decisions, Opinions, or Determinations,
are the sentiments of the judges delivered in a cause in court

before them, and which form the decree or judgment of the

court See Hales Hist. Com. Lam, 68, 6<J. cites Plmvden,

122—130. 140. &c.

An extra-judicial opinion, given in or out of court, is no

more than the prolatum or saying of him who gives it, nor can

TGL. [.

be taken for his opinion, unless every thing spoken at pleasure
must pass as the speaker's opinion, Vaugk. 382

.

So an opinion given in court, if not necessary to the judg-
ment given of record, but that it might have been as well
given, if no such, or a contrary opinion, had been broached,
is no judicial opinion, nor more than a gratis dictum, But an
opinion, though erroneous, concluding to the judgment, is a
judicial opinion, because delivered under the sanction of the
judge's oath upon deliberation, which assures that it is, or was,
when delivered, the opinion of the deliverer* Vaugk. 382.

The judges are not obliged to give their opinion to the House
of Lords on an extra-judicial question, where no bill is depend-
ing. See 2 Swanst. 508. ft. (d.) Also tit Judges.

JUDICIAL POWER. See tit. Judges.

JUDICIAL PROCEDURE. See tit. Practice.

JUDICIAL WRITS. The capias, and all other subse-

quent to the original writ, not issuing out of Chancery, but
from the court into which the original was returnable, and
being grounded on what has passed in that court in consequence
of the sheriff's return, were called judicial, not original, writs;

they issued under the private seal of that court, and not under
the great seal of England, and were tested, not in the king's

name, but in that of the chief justice only. 3 Comm. 282.

Now, by the Uniformity of Process Act (2 W. 4. c. 39. § 31.)

the only process for commencing personal actions, in the courts

of law at Westminster, are the writs of summons, capias, and
detainer thereby given, all of which issue out of the court

where the action is brought. See tits. Capias, Process, Writ.

JUDICIUM DEI. The judgment of God ; so our ances-

tors called those, now prohibited, trials of ordeal, and its

several kinds, Legis Edw. Conf. c. 16.

See Spelmuns Glossary on this word, and Dr. Brady in his

Glossary, at the end of his Introd. to Eng. And this Diet,

tit. Ordeal.

JUDICIUM PARtUM. See Jury,

JUG. A watery place. Domesday.

JUGGLERS. See Vagrants.

JUGULATOR. A cut-throat, or murderer. Thorn. Wal-
singham, p. 343,

JUGUM TERRiE. A yoke of land, in Domesday, contains

half a plow-land. So also 1 InsLfol. 5. a. So in Domesdayt

Unum jugum de ora, el umtm jugum de herce ; i. e. the rent of

a yoke of land, and another yoke of land to plough. Gale, 7G0.

JUNCARE. To sttew rushes, as was of old the custom,

for accommodating the parochial church, and the very bed-

chamber of princes, Pat. 14 Ed. 1,

JUNCARIA, or JONXARIA, from juncus, the Latin

word for a rush,] A soil or place where rushes grow. Co. Lit.

foL 5 : Pat. 6 Ed. 3. p.l.m. 25.

JUNCTUM, JUNCTA. A measure ofsalt. 2 Mon. Ang.p.QQ.

JURA REGALIA. See tit. Kittg, Regalia.

JURATORY CAUTION. A proceeding in Scotch law.

See Bell's Scotch Law Diet.

JURATS, jurati^] Officers in nature of aldermen, sworn

for the government of many corporations. As Romney Marsh

is incorporate of one bailiff, twenty-four jurats, and the com-

monalty thereof; by Chart. 1 Ed. 4. And we read of the

mayor "and jurats of Maidstone, Rye, Winchelsea, &c. Also

Jersey hath a bailiff, and twelve jurats, or sworn assistants,

to govern that island. See 2 and S Ed. 6. c. 30 : 13 Ed, I.e. 26.

JURIED I VINO Right to the throne. See tit. King.

JURE-DIVINO Right to tithes. See tit. Tithes.

JURIDICAL DAYS, dies juridici.~] Days in court on

which the law was administered. See Day. «

JURISDICTION, jurisdiction An authority or power,

which a man hath to do justice in causes of complaint brought

before him ; of which there are two kinds ; the one which a

person hath by reason of his fee, and by virtue thereof doth

right in all plaints concerning the lands within his see ; the

other is a jurisdiction given by the prince to a bailiff, as divided

bv the Normans ; and bv him whom they called a bailiff we
5q
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may understand all who have commission from the king to

give judgment in any cause. Custom. Normand. cap. % The
courts and judges at Westminster have jurisdiction all over

England ; and are not restrained to any county or place ;
but

all other courts are confined to their particular jurisdictions,

which, if they exceed, whatever they do is erroneous. 2 Lil.

Abr. 120,

Where a party is convicted by an inferior court or judges,

who exceed their jurisdiction, the conviction, and all the pro-

ceedings, may be removed into the Court of King's Bench by

certiorari, in order that they may be quashed. See tit Or-
ttorart*

And where a party is in prison under the sentence of an

inferior jurisdiction which has exceeded its authority, his

remedy is to apply for a habeas corpus. See tit. Habeas

Corpus*

A court shall not be presumed to have a jurisdiction where

it doth not appear to have one. 2 Hawk. c> 10* If an action

is brought in a corporate town, and the plaint sheweth not that

the matter arises infra jurisdiciionem of the court, it will be

wrong, though the' town be in the margin; but the county

serves in the margin for the superior courts, Jenk. Cent. 322.

The declaration in a base court must allege, that the goods

were sold and delivered within the jurisdiction thereof, as well

as that the defendant promised within it. 1 JVifs. par. 2. p. 1 5*

Where a court is established for the public benefit, its juris-

diction is not lost by even 50 years non-user. 5 B. and A. ()9 1 i

lb. 6*92.

After a verdict for the plaintiff in C. B. for less than 40s.

the defendant may enter a suggestion on the roll, that he

resided in Middlesex, which, if true, the Court of C. B. hath no

jurisdiction by stat. 22 G. c. SB. See tits. County Courts,

Courts of Conscience*

Where commissioners or inferior jurisdictions, whose powers

are limited, assume a jurisdiction they have not, the law gives

an action against them. 2 Wils. 382.

Although a case be debated and have judgment in the

Spiritual Courts, yet the King's Courts may afterwards discuss

the same matter.
*
Artie. Cleri. stat 9 2. c. 6.

In some causes, the Spiritual and Temporal Courts have a

concurrent jurisdiction. See tit. Prohibition : further on this

subject, tits. Abatement, Cognizance, Courts> Kings Bench,

Venue.

JURIS UTRUM. A writ which lies for the parson of a

church, whose predecessor hath alienated the lands and tene-

ments thereof. F. N. B. 48. When a clerk is in full pos-

session of the benefice, the law gives him the same possessory

remedies to recover his glebe, his rents, his tithes, and other

ecclesiastical dues, by writ of entry, assize, ejectment, debt, or

trespass (as the case may happen), which it furnishes to the

owners of lay property. Vet he shall not have a writ of right,

nor such other similar writs as are grounded upon the mere

tight ; because he hath not in him the entire fee and right

(F. Ni B. 49.); but he is entitled to a special remedy, called a

writ of juris utrum, which is sometimes styled the parsons writ

of right (Booth, 221.), being the highest writ which he can

have. F. N. B. 48. This lies for a parson and a prebendary

at common law, and for a vicar by stat. 14 Ed. 3. st. 1. c. 17.

and is in the nature of an assize, to inquire whether the tene-

ments in question are frank-almoign, belonging to the church

of the demandant, or else lay-fee of the tenant. Registr. 32.

And thereby, the demandant may recover lands and tenements

belonging to the church, which were aliened by the prede-

cessor, or' of which he was disseissed, or which were recovered

against him by verdict, confession, or default, without praying

in aid of the patron and ordinary, or on which any person has

intruded since the predecessor's death. F. N. B. 48, 49- But

since the restraining statute of 13 Eliz. c 10. whereby the

alienation of the predecessor, or a recovery suffered by him of

the lands of the church, is declared to be absolutely void,

this remedy is of very little use, unless where the parson him-

self has been deforced for more than twenty years. Booth, 221.

I

For the successor, at any competent time after his accession

to the benefice, may enter or bring an ejectment. 3 Comm.
I 252, Q53.

A vicar shall have a juris uirum against a person for the

glebe of his vicarage, which is part of the same church; and
the plaintiff ought to be named parson or vicar, or such name
in right of which he bringeth his action. New Nat. Br, 111.

By the 3 and 4 W. 4. c. 27- $ 8& the above writ is abolished

after the 3 1st of December, 1854.

JURNALE, from jour, or journecy Fr. a day.] The jour-

nal or diary of accounts in a religious house. Paroch. Anita,

p. 571. Cornell.

JURNEDUM. A journey, or one day's travelling. Cowell
JUROR, juratory One of those persons who are sworn

on a jury. See tit. Jury.

JURY ; jurata : from L&t.jurare, to swear.

A certain number of men sworn to inquire of, and try, a
matter of fact, and declare the truth, upon such evidence as

shall be delivered them in a cause ; and they are sworn judges
upon evidence in matters of fact.

The privilege of trial by jury is of great antiquity in this

kingdom; some writers will have it that juries were in use
among the Britons : but it is more probable that this trial was
introduced by the Saxons, yet some say that we had our trials

by jury from the Greeks; the first trial by a jury of twelve
being in Greece. By the laws of King Ethelred, it is apparent
that juries were in use many years before the Conquest ; and
they are, as it were, incorporated with our constitution, being
the most valuable part of it. Wilk. LI. AngL Sax. 11 7.

The truth seems to be, that this tribunal was universally

established among all the northern nations, and so interwoven
in their very constitution, that the earliest accounts of the one
gives us also some traces of the other. Its establishment,

however, and use in this island, of what date soever it be,

though for a time greatly impaired and shaken by the intro^

duction of the Norman trial by battel, was always so highly

esteemed and valued by the people, that no conquest, no change
of government, could ever prevail to abolish it. In Magna
Charta it is more than once insisted on as the principal

bulwark of our liberties; but especially by chapter 29, that no
freeman shall be hurt in either his person or property ; " nisi

1

per legalejudicium parhtm suorum, vel per legem terra?" And
it was ever esteemed, in all countries, a privilege of the highest

. and most beneficial nature.

This mode of trial was not extended to Scotland in civil cases,

until verv lately. See tit. Scotland\ Session Court of. Stat.

j

1 W. 4. c. 69.

Trials by jury in civil causes are of two kinds; extraordi-

nary, and ordinary. The extraordinary shall be only briefly

hinted at. The first species of extraordinary trial by jury is that

of the grand assise, which was instituted by King Henry VII.
in parliament, by way of alternative offered to the choice of

! the tenant or defendant in a writ of right, instead of the bar-

barous and unchristian custom of duelling. For this purpose

j

a writ de magna assisa eligendd is directed to the sheriff, to

j

return four knights, who are to elect and choose twelve others

to be joined with them, in the manner mentioned by Glamille
(I. 2. c, II. 21); who, having probably advised the measure
himself, is more than usually copious in describing it : and

these all together form the grand assise, or great jury, which

;
is to try the matter of right, and must now consist of sixteen

jurors. F. N. B. 4: Finch. L. 412 : 1 Leon. 303. It seems

not, however, to be ascertained, that any specific number above

twelve is absolutely necessary to constitute the grand assise

;

but it is the usual course to swear upon it the four knights,

and twelve others. Fin. Ab* tit. 7*rial, X. e. See the pro-

ceedings upon a writ of right before the sixteen recognitors

of the grand assise, in 2 Wits 5 %. The trial by grand assise has

been rarely resorted to of late years, and will shortly be
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abolished, by virtue of the provisions of 3 and 4 W* 4. c. 27.

See further tit. Wrii of Right.
Formerly another species of extraordinary juries was, the

jury to try an attaint ; which was a process commenced against

a former jury for bringing a false verdict. It is sufficient here

to observe that this jury was to consist of twenty-four of the

best men in the county, wTho were called the grand jury in

at tain t, to distinguish them from the first or petit jury ; and

these were to hear and try the goodness of the former verdict.

This writ of attaint was abolished by the 6 G. 4. c. 50. § fjO.

See tit. Attaint.

With regard to the ordinary trial by jury, it may be con-

sidered, according to the following divisions ; iirst, premising

that these juries are not only used in the circuits of the judges,

but in other courts and matters ; as, if a coroner inquire how a

person tilled came by his death, he doth it by jury ; and the

justices of peace in their quarter-sessions, the sheriff in his

county court, the steward of a court-leet or court-baron, &cv if

they inquire of any office or decide any cause between party

and party, they do it in like manner- Lamb. Eiren. 384.

I. Ofthe Summoning , Qualifications, and Challenging of
Jurors in civil Cases.

II. Of the Verdict of a Jury in civil Cases ; and see tit.

Verdict.

III. 1. Of Juries in criminal Cases; and 2. How Jar they

are Judges of haw, as well as Fact.

IV. Of the Indemnity and Punishment of Jurors,

I, When an issue is joined between the parties in a suit, by

these words, " and this the said A, prays may be inquired of

by the country," or, " and of this he puts himself upon the

country, and the said B. does the like," the court awards a

writ of venire facias upon the roll or record, commanding the

sheriff, that he cause to come here, on such a day, twelve free

and lawful men (liberos et legates homines) of the body of his

county, by whom the truth of the matter may be better known,
and who are neither of kin to the aforesaid A., nor the aforesaid

B., to recognise the truth of the issue between the said parties."

And such writ is accordingly issued to the sheriff.

Thus the cause stands ready for a trial at the bar of the

court itself : for all trials were there anciently had, in actions

which wTere there first commenced ; which then never hap-

pened but in matters of weight and consequence; all trifling

suits being ended in the court-baron, hundred, or county courts

;

and indeed all causes of great importance or difficulty are still

frequently retained upon motion, to be tried at the bar in the

superior courts. (See tit. Trial.) But when the usage began,

to bring actions of any trifling nature in the courts of West-
minster-hall, it was found to be an intolerable burthen to

compel the parties, witnesses, and jurors, to come from West-

morland, perhaps, or Cornwall, to try an action of assault at

Westminster, A practice, therefore, very early obtained, of

continuing the cause from term to term in the court above,

provided the justices in eyre did not previously conic into

the county where the cause of action arose ; and if it appeared

that they arrived there within that interval, then the cause

was removed from the jurisdiction of the justices in West-

minster to that of the justices in eyre. Bract* L 3. if, I,

c. 11. § 8. Afterwards, when the justices in eyre were super-

seded by the modern justices of assise (who came twice or

thrice in the year into several counties, ad capiendas assisas,

to take or try writs of assise, of mort d'ancestor, novel dis-

seisin, nuisance, and the like), a power was superadded by

slat, Weslm. 2. 13 Ed. h c. 30. to these justices of assise to try

common issues in trespass, and other Jess important suits, with

directions to return them (when tried) into the court above ;

where alone the judgment should be given. And as only the

trial, and not the determination of the cause, was now intended

to be had in the court below, therefore the clause of nisi prius

was left out of the conditional continuances before-mentioned,
and was directed by the statute to be inserted in the writs of
venirefacias: " that is, that the sheriff should cause the jurors
to come to Westminster (or wherever the king's court should
be held), on such a day in Easter and Michaelmas terms; nisi
prius, unless before that day the justices assigned to take assises
shall come into his said county." By virtue of which the
sheriff returned his jurors to the court of the justices of assise
which was sure to be held in the vacation before Easter and
Michaelmas terms, and there the trial was had. See tit.

Justices of Assise.

An inconvenience attended this provision : principally because
as the sheriff made no return of the jury to the court at West-
minster, the parties were ignorant who they were till they
came upon the trial, and therefore were not ready with their
challenges or exceptions. For this reason, by stat. 42 Ed. 3.

c\ II. the method of trials by ?iisi prius was altered ; and it

was enacted that no inquests (except of assise and gaol-deli very)
should be taken by writ of nisi prius till after the sheriff hud
returned the names of the jurors to the court above. So that
now in almost every civil cause the clause of nisi prius is left

out of the writ of venire facias, which is the sheriffs warrant
to warn the jury ; and is inserted in another part of the pro-
ceeding : for now the course is, to make the sheriffs venire
returnable on the last return of the same term wherein issue is

joined, viz. Hilary or Trinity terms; which, from the making
up of the issues therein, are usually called issuable terms. And he
returns the names of the jurors in 9l panel (a little pane, or ob-
long piece of parchment) annexed to the writ. This jury is not
summoned, and therefore not appearing at the day, must un-
avoidably make default ; for which reason, a compulsive process
is now avoided against the jurors, called in the Common Pleas,
a writ of habeas corpora juratorum, and in the King's Bench, u

distringas, commanding the sheriff to have their bi>dies> or to
distrain them by their lands and goods, that they may appear
upon the day appointed. The entry, therefore, on the roll or
record is, " that the jury is respited, through the defect of the
jurors, till the first day of the next term, then to appear at
Westminster ; uidess before that time, viz. on Wednesday the
4th of March, the justices of our lord the king, appointed to

take assises in that county, shall have come to Oxford " (that
is, to the place assigned for holding the assise) ; and thereupon
the writ commands the sheriff to have their bodies at West-
minster on the said first day of next term, or before the said

justices of assise, if before that time they come to Oxford; viz.

on the 4th of March aforesaid. And as the judges are sure to

come and open the circuit commissions on the day mentioned
in the writ, the sheriff returns and summons this jury to

appear at the assises, and there the trial is had before the

justices of assise and nisi prius: among whom are usually twro

of the judges of the court at Westminster, the whole kingdom
being divided into six circuits for this purpose. (See tits. Assise,

Circuits.) Thus it may be observed, that the trial of common
issues, at nisi prius, which was in its original only a collateral

incident to the original business of the justices of assise is now,
by the various revolutions of practice, become their principal

civil employment; hardly any thing remaining in use of the
real assises but the name.

Although the regular course of proceedings in summoning
the jury is as above described, in practice the venire and dis-

tringas are sued out at the same time.

If the sheriff be not an indifferent person, as if he be a party
in the suit, or be either related by blood or affinity to either

of the parties, he is not then trusted to return the jury ; but
the venire shall be directed to the coroners, who, in this, as in

many other instances, are the substitutes of the sheriff, to

execute process when he is deemed an improper person. If any
exception lies to the coroners, the venire shall be directed to

two clerks of the court, or to two persons of the county named
by the court and sworn. And these two, wTho are called

elisors, or electors, shall indifferently name the jury, and their

5 g2
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return is final ; no challenge being allowed to their array. 1

Fortesc. de JM <\ 25 : Co. Lit. 158. See 3 Comm. c. 23.

When a cause is ready for trial, the jury is called and sworn.

To this end the sheriffreturns his compulsive process, the writ

of habeas corpora, or distringas, with the panel jurors annexed

to the judge's officer in court. The jurors contained in the

panel are either special or common jurors-

Special Juries were originally introduced in trials at bar,

when the causes were of two great nicety for the discussion of

ordinary freeholders; or where the sheriff was suspected of

partiality, though not upon such apparent cause as to warrant

an exception to him.

No mention is made of special juries in the oldest book of

practice (Powell's) printed in 1()28. The first rule of court is

25 Car. 2—" That upon motion and affidavit, that the cause to

be tried at the bar is of very great consequence, the court will,

if thev see cause, make a rule for the secondary to name forty-

eight freeholders."

The 6 G. 4* c. 50. § 30, declares it lawful for the judges of

the supreme court at Westminster, &c, on motion made on

behalf of the king, or of any prosecutor, plaintiff, or defendant,

in any case whatsoever, whether civil or criminal, or on any

penal statute (excepting only on indictments for treason or

felony), to order and appoint special juries to be struck before

the proper officer of each respective court, for the trial of any

issue joined in any of the said cases and triable by a jury, in

such manner as the said courts have usually ordered the same,

and that every jury so struck shall be the jury returned for

the trial of such issue.

By § 31. every man described in the jurors' book, as an

esquire, or persons of higher degree, or as a banker or merchant,

is qualified and liable to serve on special juries, and his name

is to be inserted in a separate list to be subjoined to the jurors'

book, such list to be called "the Special Jurors 5
List."

By § 32. the officer of the court is to appoint the time and

place for nominating the special jury, where the under-she riff*

or his agent is to attend with the special jurors' list. The
officer is to draw forty-eight out of a box, any of which may
be objected to by the parties on each side, by showing the

officer they are incapacitated; and a list of forty-eight names

is to be delivered to each party to be reduced as theretofore,

namely, bv each party striking off twelve, whereupon the

remaining twenty-four are to be returned upon the panel.

A common jury is one returned by the sheriff according to

the directions of the 6 G. 4. c. 50. § 15. of § 26. which appoints

that the sheriff or officer shall not return a separate panel for

every separate cause, as formerly, but one and the same panel

for every cause to be tried at the same assises, containing not

less than forty-eight, nor more than seventy-two, jurors: and

(§ 2(1) that their names being written on a card, shall be put

into a box or glass ; and when each cause is called, twelve of

these persons, whose names shall be first drawn out of the box,

shall be sworn upon the jury, unless absent, challenged, or

excused \ or unless a previous view of the messuages, lands, or

place in question, shall have been thought necessary by the

court ; in which case it is provided, by § 23. of the same

art , that six or more of the jurors returned, to he agreed on by

the parties, or named by a judge, or other proper officer of the

court, shall be appointed by sq>ccial writ of habeas corpora, or

distringas, to have the matters in question shewn to them by

two persons named in the writ; and then (§ 24.) such of the

jury as have had the view, or so many of them as appear, sball

be sworn on the inquest previous to any other jurors. See this

Diet. tit. View.

The first section of the above statute defines the qualifica-

tions of jurors in England in the superior courts, assises, and

sessions of the peace; and allows persons in Wales, being there

qualified to the extent of three-fifths of the qualification

required in England, to serve on juries in Wales: viz. every

man between twenty -one and sixty years of age (if not ex-

pressly excepted) who shall have 10/. per annum above reprises

in lands or tenements, freehold, copyhold, customary, or of

ancient demesne, or in rents issuing out of such lands, tene-

ments, and rents, taken together in fee-simple, fectail, or for

the life of himself or any other ; or 20/. in lands or tenements
held by lease for twenty-one years or longer, absolutely, or for

any term determinable on life ; or who, being an householder,

shall be rated or assessed to the poor rates (or tu the inhabited

house duty) in Middlesex upon a value of not less than 30/.,

and in any other county not less than 20/. ; or who shall

occupy a house containing not less than fifteen windows. All

such persons are declared to be qualified and liable to serve on
juries, for the trial of all issues in the courts of record in

Westminster, and in the superior courts, both civil and criminal,

of the three counties palatine, Chester (now abolished), Durham
and Lancashire, and in all courts of assise, nisi prius, oyer and

terminer, and gaol delivery ; such assises being respectively

triable in the county in which every man so qualified shall

reside ; and on grand juries in courts of session of the peace,

and on petty juries for the trial of all issues joined in such

courts of session of the peace, and triable in the county, riding,

or division where the person so qualified resides.

§2. The following persons are exempted: peers, judges of

the courts of Westminster, &c, clergymen, Roman Catholic

priests, Protestant dissenters, and preachers duly registered, &c.,

and not following any secular occupation except that of school-

master, practising Serjeants, barristers, doctors, and advocates

of the civil law, attornies, solicitors, and proctors ; officers of

all courts of justice, coroners, gaolers, physicians, and licen-

tiates; surgeons of the royal colleges of London, Edinburgh,

and Dublin ; apothecaries, officers in the navy or army on full

pay, licensed pilots, &c. ; the king's household servants, officers

of customs and excise, sheriffs' officers, high constables, and

parish clerks. All these are absolutely freed and exempted

from being returned, and from serving upon any juries or

inquests whatever, and are not to be inserted in the lists

required by the act.

Proviso is also made for all persons exempted by any pre-

scription, charter, grant, or writ.

By § 48. no justices of peace are to be summoned as jurors

at sessions, nor (by § 4-9.) any inhabitants of Westminster, at

the Middlesex sessions.

The mode of summoning aliens, in case of the trial of any

alien indicted, or impeached of any felony or misdemeanor,

is directed by § 47* of this act, which provides that such aliens

sball not be challenged for want of freehold or qualification

required by the act, but they may for any other crime.

The act contains a multiplicity of directions as to the making
out yearly lists of persons qualified to serve on juries by the

churchwardens, &c, of every parish, under the warrant of the

clerk of the peace, and the precept of the high constable.

These lists are to be kept by the clerk of the peace m a

book, called the jurors' book, from which the juries are to be

returned by the sheriff. Power is reserved to the Court of

King's Bench, and all other courts of criminal jurisdiction, to

call a jury, or to amend or enlarge the panel returned by the

sheriff. In certain cases of treason, a copy of the panel is to

be delivered to the parties indicted. But this does not extend

to treason in conspiring the king's death, nor to offences

relating to counterfeiting the coins. Special reservations are

made as to qualification of jurors in London and other citie*

and liberties, and as to inquests before sheriffs and coroners.

By § 22. the justices of assise, &c. may direct the sheriff to

summon the same panel not exceeding 144 jurors, for the crimi-

nal and civil side, and order two sets ofjurors to be summoned,

one to serve during the former part (usually the first week) of

the assizes, and the other for the residue of the time.

By the 18 Eliz. c> 5. § % (which is not repealed by the act

6 G. 4.) no jury is to appear at Westminster for a trial, when

the offence was committed thirty miles off ; except the attorney

general require it.

Either the plaintiff or defendant may use their endeavours
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for any juryman to appear ; but one who is not a party to the

suit may not; and an attorney was thrown over the bar,

because he had given the names of several persons in writing

to the sheriff whom he would have returned on the jury,

and the names of others whom he would not have returned.

Moor* 8 82. If a juryman appear, and refuse to he sworn, or

refuse to give any verdict, if he endeavours to impose upon the

court, or is guilty of any misbehaviour after departure from the

bar, lie may be fined, and attachment issue against him.
2 Hawk. P. C. c 22. § 15—18.

ff, by means of challenges, or other cause, a sufficient

number of unexceptionable jurors doth not appear at the trial,

either party may pray a tales* A tales is a supply of such

men as arc summoned upon the first panel, in order to keep up
the deficiency. For this purpose a writ of decern Iales, octo

tales, and the like, was used to be issued to the sheriff at

common law, and must be still so done at a trial at bar, if the

jurors make default. But at the assises, or nisi prius, by the

fi G. 4. c. 50. § 37- the judge is empowered, upon request

made on the part of the king, or at the prayer of either party,

to award a tales de dretimsianlibiis of such persons present in

the six courts, as are duly qualified, to be joined to the other

jurors to try the cause, who are liable, however, to the same
challenges as the principal jurors. This is usually done till

the legal number of twelve be completed. But where a special

jury has been struck, the talesmen shall be taken from the

common jury panel in the same court.

Upon atrial at bar, if the jury do not appear full, the court

cannot grant a tales de circumxia/dibits, but it will grant a

decern tales, returnable in some convenient time the same term,

to try the cause. 2 LiL Abr. 552. Previous to the above

statute a plaintiff or defendant might have had a tales de cir-

cumsiantibus ; and the statutes which authorized justices of

nisi prius to award a talcs de cirenmstantibus, extended as well

to capital cases as to others; but such a tales could not be

prayed for the king upon an indictment or criminal informa-

tion, without a warrant from the attorney general, or an

express assignment from the court before which the inquest

was taken, though it might be awarded on an information qui

tatu, &c, because of the interest which the prosecutor had

in such prosecutions, 2 Hawk. P. C c. 41. § 18: 3 Salts.

339.

Jn mere commissions, however, of gaol delivery, no tales

could be awarded; but the judge might ore tenus order a new
panel to be returned instanter. 4 tn$L 6f8 : 4 ,S7. Tr. 7283 :

SalL 336.

A tales is not to be granted where the whole jury is chal-

lenged, &c., but the whole panel, if the challenge he made
good, is to be quashed, and a new jury returned ; for a tales

consists but of some persons to supply the places of such of the

jurors as were wanting of the number of twelve, and is not to

make a new jury. 2 Ed. Abr, 252.

When a sufficient number of persons impanelled, or tales-

men appear, they are then separately sworn " well and truly

to try the issue joined between the parties, and a true verdict

to give according to the evidence," and hence they are deno-

minated the jury, jurator; and jurors, sc. juratorcs.

As the jurors appear, when called, they shall be sworn,

unless challenged by either party. Challenges are of two

sorts, challenges to the array, and challenges to the polls.

Challenges to the array are at once an exception to the

whole panel, in which the jury are arrayed or set in order by

the sheriff in his return ; and they may be made on account of

partiality, or some default in the sheriff, or his under officer,

who arrayed the panel. And, generally speaking, the same

reasons that before the awarding the venire were sufficient to

have directed it to the coroners or elisors, will also be sufficient

to quash the array, when made by a person or officer of whose

partiality there is any tolerable ground of suspicion. Also,

though there be no personal objection against the sheriff, yet

if he arrays the panel at the nomination, or under the direc-

tion of either party, this is good cause of challenge to the
array. Formerly, if a lord of parliament had a cause to be
tried, and no knight was returned upon the jury, it was a
cause of challenge to the array. Co. IJt. 1 56" : Selden Barjn-
age, II. 11, But an unexpected use having been made of this

dormant privilege by a spiritual lord (the Bishop of Wor-
cester, M. 23 G. 2. B. R.) it was first abolished by the stat
24 c. 18. (25 G. 3. c. 31. Ir.) ; and by the 6' G. 4. c. 50.

§ 28. it. is declared that no challenge shall be taken to a panel
for want of a knight's being returned thereon.

Also by the policy of the ancient law, the jury was to come
de mcineto, from the neighbourhood of the vill or place where
the cause of action was laid in the declaration, and therefore

some of the jury were obliged to be returned from the hundred
in which such vill lay ;

and, if none were returned, the array

might be challenged for defect of hundredors* For, living in

the neighbourhood, they were properly the very country, or

pais, to which both parties had appealed ; and were supposed
to know before-hand the characters of the parties and wit-

nesses* and therefore they knew better what credit to give to

the facts alleged in the evidence. But this convenience was
overbalanced by another very natural and almost unavoidable

inconvenience ; that jurors coming out of the immediate neigh-
bourhood would be apt to intermix their prejudices and par-

tialities in the trial of right. And this our law was so sensible

of, that it has for a long time been gradually relinquishing this

practice ; the number of necessary hundredors in the whole
panel, which, in the reign of Edward 111, were constant lv

six, being in the time of Forlescue reduced to four. Gild.

Hist. C. P. c. 1 : Fortesc. de Laud- LI. c. 25. Afterwards,

indeed, stat. 35 H. S. c. 6. restored the ancient number of six ;

but that clause was soon virtually repealed by stat. 27 Eiiz.

c. 6. which required only two. And Sir Edward Coke also

gives us such a variety of circumstances, whereby the courts

permitted this necessary number to be evaded, that it

appears they were heartily tired of it. 1 Inst 157. At
length, by stat. 4 and 5 Anne, c. 16. it was entirely abolished

upon civil actions, except upon penal statutes; and upon those

also by stat, 24 G. 2. c. 18. the jury being, under that statute,

only to come de corpore cotnitatus, from the body of the county
at large, and not de vicineio, or from the particular neigh-

bourhood.

Those two acts have both been repealed by the 0 G. 4. v. 50.

But that statute by § 13. directs the jury to be summoned from
the body of the county, and not from any hundred, or any
particular venue, within the county, and that want of hundre-
dors shall be no cause of challenge.

The array, by the ancient law, might also be challenged, if

an alien were party to the suit, and, upon a rule obtained by his

motion to the court for a jury de medietuie lingual, such a one
was returned by the sheriff, pursuant to the stat* £8 Ed. 3.

c. 13. enforced by stat. 8 H. 6. c. which enacted that where
either party was an alien born, the jury should bo one-half deni-

zens, and the other aliens (if so many w-cre forthcoming in the

place), for the more impartial trial,—a privilege indulged to

strangers in no other country in the world, but which was as

ancient with us as the time of King Ethel red. But when both

parties were aliens, no partiality was to be presumed to one,

more than another; and therefore it was resolved soon after

the stat. 8 II. 6. that where the issue was joined between two
aliens (unless the plea were had before the mayor of the

staple, and thereby subject to the restrictions of stat. 27 Ed. ;J.

si. 2. c. H.) the jury should all be denizens. Ycarb. 21 H. (i. 4.

The above acts are repealed by the 6 6\ 4. c. 50 ; but by

§ 3. it is declared, in affirmance of the common law, that no
alien shall serve on any jury, except only on a jury de medic-

late linguce, which (§ 470 *s now restricted to trials for felonies

or misdemeanors.

Challenges to the Polls, in capita, are exceptions to parti-

cular jurors. By the laws of England, in the time of Braclon

and Fleta, a judge might be refused for good cause; but now
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the law is otherwise, and it is held, that judges and justices

cannot be challenged. See Bract- L 5. c. 15 i Fleta, I- b. c. 37 :

Co. 29*
Challenges to the polls of the jury (who are judges of fact)

are reduced to four heads by Sir Edward Coke:—propter

honoris respectum ; propter defectum; propter affectum; et

propter delictum.

Propter honoris respectum, as if a lord of parliament be

impanelled on a jury, he may challenge himself, or have a

writ of privilege for his discharge* Co. Lit- 156: 3 Comm.
861 « But it seems doubtful if either party can challenge him,

or any other person, who is merely exempt from serving by

the 6'G. 4. c. 50. § 2 : and see 2 Hawk. c- 43. §26.

Propter defectum, as if a juryman be an alien born, this is

defect of birth : if he be a slave or bondman, this is defect of

liberty, and he cannot be liber et legalis homo- Under the

word homo also, though a name common to both sexes, the

female is, however, excluded, propter defectum sexus ; except

when a widow feigns herself with child, in order to exclude

the next heir, and a suppositious birth is suspected to be in-

tended ; then upon the writ de ventre inspiciendo, a jury of

women is to be impanelled to try the question, f whether with

child or not.' Cro. Eliz. 566. Sec this Diet. tit. Venire

inspiciendo.

But the principal deficiency is a defect of estate sufficient to

qualify him to be a juror. See ante-

By 6 G. 4. c. 50. § 27. want of the qualification therein-

before specified is a good cause of challenge ; but the want of

freehold (if the party is qualified in any other respects) shall

not be a good cause of challenge in any case, civil or criminal,

either by the crown or the party, nor as cause for discharging

the juror on his oivn application.

Jurors may be challenged propter affectum, for suspicion of

bias or partiality. This may be either a principal challenge,

or to the favour. A principal challenge is such, where the

cause assigned carries with it primafacie evident marks of sus-

picion, either of malice or favour; as, that a juror is of kin to

either party within the ninth degree. Finch- L. 401. Or,

according to Lord Coke, however remote the period (Co. Lit.

157), that he has been arbitrator on either side; that he has an

interest in the cause; that there is an action depending between

him and the party ; that he has taken money for his verdict

;

that he has formerly been a juror in the same cause ; that he

is the parties
1

master, servant, counsellor, steward, or attorney,

of the same society or corporation with him: all these are

principal causes of challenge, which, if true, cannot be over-

ruled, for jurors must be omni except ione majores. See further,

1 Arch. Pr. 294.

Challenges to the favour are where the party hath no prin-

cipal challenge; but objects only some probable circumstances

of suspicion, as acquaintance and the like, the validity of which

must be left to the determination of triers, whose office it is to

decide whether the juror be favourable or unfavourable. The
triers, in case the first man called be challenged, are two indif-

ferent persons named by the court, and, if they try one man,

and find him indifferent, he shall be sworn; and then he and

the two triers shall try the next ; and when another is found

indifferent and sworn, the two triers shall be superseded, and

the two first sworn on the jury shall try the rest. Co. Lit. 158.

Challenges propter delictum are for some crime or misde-

meanor, that affects the juror's credit and renders him infa-

mous. As that he has been attainted of treason or felony, or

convicted of some infamous crime, and has not received a

pardon; 6 G. 4. c 50. § 3; or endured the punishment for

felony ; 9 G- 4. c- 32. § 3 ; or that he is under outlawry or ex-

communication. 6 G. 4. c. 50. § 3.

A juror may himself be examined on oath of voir dire,

veritatem dicere, with regard to such causes of challenge as are

not to his dishonour or'discredit, but not with regard to any

crime, or any tiling which tends to his disgrace or disadvantage.

Co. Lit. 158. b. : and see the notes there.

A principal challenge being found true, is sufficient without
leaving it to triers; but if some of the jury are challenged for

favour, they shall be tried by the rest of the jury whether
indifferent. Co. Lit. 158. Where a challenge is made to the
array, the court appoints the two triers, who are sworn, and
then the cause of favour is shewed to them, which may be

called the issue they are to try ; and if it is proved, then they
give their verdict that they are not indifferently impannelled,

and this is entered of record ; but if the favour is not proved,

then they say the jury were indifferently impannelled, and so

the trial goes on, without making any entry of the matter.

1 BulsL 114.

If one take a principal challenge against a juror, he cannot

afterwards challenge that juror for favour, and waive his

former challenge ; but a challenge may be made to the polls

after it has been made to the array. Wood, 592. A new jury
is to be impannelled by the coroner, where the array is

quashed for partiality, &c. of the sheriff - Trials per pais, 15

If a plaintiff or defendant have action of battery, &c.

against the sheriff, or the sheriff against them, it is cause of
challenge ; and if either of the parties have action of debt

against the sheriff; or if the sheriff hath any parcel of land

depending on the same title as the parties ; or if he, or his

bailiffs who returned the jury, be under the distress of either

party, &c, these are good causes of challenge. Where one
of the jurors hath a suit at law depending with the plaintiff,

it is good challenge. Stile, 129. An action depending be-

twixt either of the parties and a juror, implying malice, is

cause of challenge; and a juror may be challenged for holding

lands by the same title as the defendant. 2 Leon- 40.

If a person owes suit of court, &c. to a lord of a hundred
wTho is a plaintiff, it is a principal challenge, as he is within

the distress of the plaintiff Dyer, ljff- But it is said to be

no challenge, that a person is in debt to either party. 1 Nels.

Ab. 426. A juror returned by a wrong name may be chal-

lenged and withdrawn, so that the jury shall not he taken ;

yet a tales may be granted. 1 Lit, Ab. £(>(). And if a juror

declares the right of either of the parties, &c. it is cause of

challenge
; though it hath been ruled that it is not sufficient

cause of challenge, that a juror delivered his opinion touching

the title of the land in question, because his opinion may be

altered on hearing the evidence. Pasch. 23 Car. B. R-
If one challenge a juror, and the challenge is entered, he

may not have him afterwards sworn on the jury. And if the

defendant do not appear at the trial when called, he loseth his

challenge to the jurors, though he afterwards appear. 1 Lil,

Abr. 259' When the jury appear at a trial, before the

secondary calls them to be sworn, he bids the plaintiff and
defendant to attend to their challenges, &c.

In a case where a person, not summoned on the jury, was
sworn on the jury at nisi prius in the name of a person for

whom a summons to serve on that, jury wfas delivered, and to

whose house the juror had succeeded, the irregularity being

noticed before verdict, the court awarded a venire de novo.

6 Taunton, 460.

II. The Jury, after the proofs in a case are summed up,

unless the case be very clear, withdraw from the bar to con-

sider of their verdict ; and, in order to avoid intemperance

and causeless delay, are to be kept without meat, drink, fire,

or candle, unless by permission of the judge, till they are all

unanimously agreed. If they eat or drink at all, or have

any eatables about them, without consent of the court, and

before verdict, it is fineable ; and if they do so at his charge

for whom they afterwards find, it will set aside the verdict.

Cro. Jac. 21.

It has been lately decided that the delivery of refreshments

to a jury while they are shut up to consider their verdict,

affords no ground for setting the verdict aside, unless it were

supplied by a party to the cause, or to a juryman whose hold-

ing out decided the verdict. 4 B> $ Ad. 681,



Also if the jury speak with cither of the parties, or their

agents, after they are gone from the har ; or if they receive

any fresh evidence in private ; or if to prevent disputes, they

cast lots for whom they shall find ; any of these circumstances

will entirely vitiate the verdict. And it has been held, that

if the jurors do not agree in their verdict hefore the judges

are about to leave the town, though they are not to be

threatened or imprisoned, the judges are not bound to wait

for them, but may carry them round the circuit from town to

town in a cart. Mirt\ c. 4. § 24: Lib. Ass. fol. W. pi. II.

This necessity of a total unanimity seems to be peculiar to

our own constitution. See Harrington on the Statutes,

20, 21 : 3 Comm. c. 23. and Mr, Christian's notes there

;

and jmt, IV.

On the trial of a cause, after fifteen hours' consultation

among the jury, the judge told them he thought u concession

ought to be made by the minority to the majority." Three of

the jury in consequence gave up their opinion, and a verdict

was returned for the defendant: held no ground for a new
trial. 4 B. $ Ad. 681 : 1 N. Sr M. 631.

After a juror is sworn he may not go from the bar until the

evidence is given, for any cause whatsoever, until leave of the

court ; and with leave he must have a keeper with him.

2 Lil. 123. 127* A witness may not be called by the jury to

recite the same evidence he gave in court, when they are gone

from the bar. Cro. Eliz. 189- Nor may a party give a brief

or notes of the cause to the jury to consider of ; if he doth, he

and the jurors may be lined. Moor. 815.

If they agree to cast lots for their verdict, or to bring in

guilty or not guilty, as the court shall seem inclined, they may
be fined. 2 ftfifc 205: Cro. Eliz. 779-

The jury are to judge upon the evidence given, but the

jurors may not contradict what is agreed in pleading between

the parties ; if they do, it shall be rejected ; and where the

jury find the fact, but conclude upon it contrary to law, the

court may reject the conclusion, 1 And. 41: 10 Rep. 56:

Co. Lit. 22 : Hob. 222. The jury may find a thing done in

another county upon a general issue; and foreign matters

done out of the realm, &c. Moor. c. 23S : Godb. 33. Jurors

having once given their verdict, although it be imperfect,

shall not be sworn again in the same issue, unless it be in

assise. 2 Cro. 210
A jury sworn and charged in case of life and member, can-

not be discharged till they give a verdict. In civil cases it is

otherwise : as where nonsuits are had, &c. And sometimes

when the evidence has been heard, the parties doubting of the

verdict, do consent that a juror shall be withdrawn or dis-

charged. 1 Inst. 154, 227-

A verdict, vere dictum, is either privy or public. A privy

verdict is when the judge hath left or adjourned the court,

and the jury being agreed, in order to be delivered from their

confinement, obtain leave (in civil cases) to give their verdict

privily to the judge out of court, which privy verdict is of no

force, unless afterwards affirmed by a public verdict given

openly in court ; wherein the jury may, if they please, vary

from their privy verdict. So that the privy verdict is indeed

a mere nullity ; and yet it is a dangerous practice, and there-

fore very seldom indulged, and cannot be given in treason or

felony.
'

2 Bro. P. C. 300: sec jwst, IV. But the only

effectual and legal verdict, is the public verdict ; in which they

openly declare to have found the issue for the plaintiff or for

the defendant; and if for the plaintiff, they assess the da-

mages also sustained by him. Sometimes if there arises in the

case any difficult matter of law, the jury, for the sake of bet-

ter information, and to avoid the danger of having their ver-

dict attainted, will find a special verdict, which is grounded on

stat. JVestm, 2A3 Ed.\.c. 30. § % And herein they state the

naked facts as they find them to be proved, and pray the advice

of the court thereon ;
concluding conditionally, that if upon the

whole matter the court shall be of opinion that the plaintiff had

cause of action they then find for him ; if otherwise, then for the

defendant. This is entered at length on the record, and after-
wards argued and determined in the court at Westminster, from
whence the issue came to be tried. Another method of finding
a species of special verdict is where the jury find a verdict gene-
rally for the plaintiff, but subject nevertheless to the opinion of
thejudge or the court above, on a special case stated by the coun-
sel on both sides with regard to a matter of law.—But in both
these instances the jury may, if they think proper, take upon
themselves to determine, at their own hazard, the complicated
question of fact and law ; and without either special verdict
or special case, may find a verdict absolutely either for the
plaintiff or the defendant. Lift. § 3S6 : 2 Comm. c. 23.
It may be sufficient in this place to remark, that in case the
jury find against what in the opinion of the court above is

law, such court will repeatedly grant a new trial, till what
they consider to be a proper verdict is found. This might
alone be an answer as to the juries being judges of law in civil

cases ; but see post, IV. 2. and this Diet. tit. Trial (New Trial.)
It was an ancient doctrine, that such evidence as the jury

might have in their own consciences, by their private know-
ledge of facts, had as much right to sway their judgment, as
written or parol evidence delivered in court. And therefore
it hath been often held, that though no proofs be produced
on either side, yet the jury might bring in a verdict. YearL
14 H. 7. 29 : Plotvd. 12 : Hob. 221 : 1 Lev, 87. For the oath
of the jurors, to find according to their evidence, was construed
to he, to do it according to the best of their own knowledge.
Vaugk. 148, 149- This seems to have arisen from the ancient
practice in taking recognitions of assise, at the first introduc-
tion of that remedy ; the sheriff being bound to return such
recognitors as knew the truth of the fact, and the recognitors,

when sworn, being to retire immediately from the bar, and
bring in their verdict according to their own personal know-
ledge, without hearing extrinsic evidence, or receiving any
direction from the judge. Bract. I. 4. tr. I.e. It). § 3 : Elvta,
L 4. c. 9. § 2, And the same doctrine (when attaints came
to be extended to trials by jury, as well as to recognitions of
assise) was also applied to the case of common jurors ; that thev
might escape the heavy penalties of the attaint, in case they
could shew, by any additional proof, that their verdict was
agreeable to the truth, though not according to the evidence
produced; with which additional proof the law presumed
they were privately acquainted, though it did not appear in

court. But this doctrine was again exploded, when attaints

began to be disused, and new trials introduced in their stead.

For it is quite incompatible with the grounds upon which such
new trials are every day awarded, viz. that the verdict was
given without, or contrary to, evidence. And therefore, to-

gether with new trials, the practice, seems to have been first

introduced, which now universally obtains, that if a juror
knows any thing of the matter in issue, he may be sworn as a

witness, and give his evidence publicly in court. See Sfi/L 233 :

1 Sid. 133. See further, tits. Trial, Verdici3 and post.

III. 1. The Trial by Jury, in criminal cases, is more pe-
culiarly the grand bulwark of the liberties of every subject of
Great Britain ; and is secured, as has already been mentioned,
by the great charter. 9 H* 3. c. 29-

The antiquity and excellence of this trial, in civil cases, has
already been explained at length. The arguments in its favour
hold much stronger in criminal cases. Our law has therefore

wisely and mercifully placed the strong twofold barrier of a

presentment and a trial by jury, between the liberties of the

people and the prerogative of the crown. It has, with excel-

lent forecast, contrived, that no man should be called to answer
for any capital crime, unless on the preparatory accusation of
twelve or more of his fellow-subjects, the grand jury: and
that the truth of every accusation should be afterwards con-

firmed by the unanimous suffrage of twelve of bis equals and
neighbours, indifferently chosen, and superior to all suspicion.

So that the liberties of England cannot but subsist so long as
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tliis palladium remains sacred and inviolate ; unawed by the

power of the monarch, and unstained by the weakness or

wu-kcihu\ss of those who are called upon to exercise this inva-

luable privilege.

The grand jury generally consists of twenty-four men of

greater quality than the other, chosen indifferently out of the

whole county by the sheriff ; and the petit jury consisteth of

twelve men, of equal condition with the party indicted, im-
panelled in criminal cases, called the jury of life and death :

the grand jury find the bills of indictment against criminals,

and the petit jury convict them by verdict, in the giving

whereof all the twelve must agree : and according to their

verdict the judgment passeth. 3 Inst* 30, 31. 522 1. See tits.

Grand Jury, Indictment*

When a prisoner on his arraignment has pleaded not guilty,

and for his trial hath put himself upon his country, which

country the jury are, the sheriff of the county must return a

panel of jurors.

The petit jury for the trial of prisoners must be returned by

the sheriff according to the provisions of the f) G. 4. c. 30.,

which applies equally to criminal as to civil cases, the same
panel being returned for both. See ante, L

Challenges may be made in criminal cases, either on the

part of the king, (the prosecution,) or on that of the prisoner ;

and either to the whole array or to the sepaiate polls, for the

very same reasons that they may be made in civil causes.

For it is here at least as necessary as there, that the jury be

liable to no objection ; that the sheriff or returning officer be

totally indifferent ; and that where an alien is indicted, the

jury should be half foreigners, if so many are found in the

place : this latter privilege, hoivever, does not hold in trea-

sons, aliens being very improper judges of the breach of alle-

giance. See 2 Hawk. P. C. c. 43. § 37: 2 Hal P. 0* 27 1 :

and ante, I.

If a sheriff return a jury to try an indictment in which he

fa prosecutor, it is good cause to challenge the jury : but after

conviction it cannot be moved in arrest ofjudgment. Leach. 1 19*

To say of a person to be tried for any crime, that he is

guilty, or will bu hanged, &e. is good cause of challenge ; but

the prisoner must prove it by witnesses, and not out of the

mouth of the juryman, who may not be examined ; and though

a juryman may be asked upon a voir dire, whether he hath

any interest in the case, or whether he hath a freehold, &c,

vet a juryman or a witness shall not be examined whether he

hath been convicted of felony, or guilty of any crime, &c.

which would make a man discover that of himself which tends

to make him infamous, and the answer might charge him with

a misdemeanor. 1 Salk. 153.

C hallenges for cause may be without stint in both criminal

and civil trials* But in criminal cases, at least in capital ones,

there is in favour of life allowed to the prisoner an arbitrary

and capricious species of challenge, to a certain number of

jurors, without showing any cause at all: a provision full of

that tenderness and humanity to prisoners for which the

English laws are justly famous. This is grounded on two
reasons, viz. the sudden impressions and unaccountable pre-

judices, which every one is apt to conceive on the bare looks

and gesture of another ; and the consideration that the very

questioning a person's indifference may provoke resentment ;

—

a juror therefore challenged for insufneienct cause may after-

wards be peremptorily challenged.

This privilege of peremptory challenges, though allowed to

the prisoner, wTas denied to the king, by the 33 Ed. 1 . st. 4.

And by the 6 G. 4. c. 50. § 29- the king shall challenge no

jurors without assigning a cause certain, to be inquired of ac-

cording to the custom of the court. However, it is held that

the king need not assign his cause of challenge till all the panel

is gone through, and unless there cannot be a full jury without

the persons so challenged : and then, and not sooner, the king's

counsel must shew the cause, otherwise the jurors shall be

sworn. 2 Hawk. P. C. c. 43. § 3: 2 Hal. P. C. 271 : Ray?n. 4?3.

And this practice is the same both in trials for misdemeanor*,
and for capital offences. 3 Harg. St. Tr. 519.
The peremptory challenges of the prisoner to the jury were

settled by the common law at the number of thirty-five, that

is, one under the number of three full juries : and if a prisoner

peremptorily challenged above that number, and would not

retract his challenge, he was formerly to be dealt with as one
who stood mute, or refused his trial, by sentencing him, in

cases of felony, to the peine forte et dure (pressing to death,

now totally abolished. See that tit. and tit. Trial) , and bv
attainting him in treason. And so the law stands at this dav,

in England, with regard to treason of any kind.

But by the (> G. 4. c. 50. § 2Q. no prisoner shall be admitted
to any peremptory challenge above the number of twenty in

murder or felony.

By the stat 7 and 8 G. 4. c, 28. § 3. if any one indicted for

treason, felony, or piracy, shall challenge peremptorily a

greater number of the jury than he is entitled by law to do,

such challenge shall be entirely void, and the trial shall proceed

as if no such challenge was made.

On issue joined on the replication of mil iiel record in a

counterplea of felony, the prisoner is entitled to challenge

any of the jurors before they are sworn upon that issue.

Leach. 450.

In a collateral issue (as of identity, &c.) the prisoner is not

allowed any peremptory challenge, because his life is not in

jeopardy. BL Rep. 6.

Upon the trial of three persons for high treason, Holt, C. J.

told them, that each had liberty to challenge thirty-five of the

jury peremptorily, but that if they intended so to do, they

must be tried separately and singly, as not joining in the chal-

lenges : but if they intended to join in the challenges, they

could challenge but thirty-five in the whole, and might be

tried jointly on the same indictment. 3 Salk. 81.

Jf, by reason of challenges, or the default of jurors, a suffi-

cient number cannot be had of the original panel, a tales may
be awarded, as in civil causes.

When at length the number of twelve is completed, they are

swTorn, " well and truly to try, and true deliverance make, be-

tween our sovereign lord the king, and the prisoner whom they

have in charge ; and a true verdict to give according to their

evidence.'* 4 Comm. 27-

In criminal cases, as in forgery, perjury, and the like, the

prosecutor cannot (after the jury is once charged with the

prisoner) withdraw a juror, by reason of being unprepared with

any necessary evidence in support of the prosecution ;
though

it seems this may be done where the case is somewhat of a

civil nature, as an indictment for non-payment of money
pursuant to a judge's order, or for the non-repair of a road, Sec.

2 Sir. $84.,

When the evidence on both sides is closed, and indeed when
any evidence hath been given, the jury cannot be discharged,

unless in cases of evident necessity, till they have given in

their verdict ; but they are to consider of it, and deliver it in

with the same form as upon civil causes; only they cannot,

in a criminal case, which touches life or member, give a privy

verdict. See 1 Inst. 227 : 3 Inst. 110: Fost. 27 : 2 Hat. P. C.

300: 2 Hawk. P. C. c. 47. § 1, 2. But the judges may ad-

journ, while the jury arc withdrawn to confer, and return to

receive the verdict in open court. 3 St. Tr. 731 : 4 SL Tr.

23 1. 45.5. 485.

On the state trials for high treason, at the sessions-house in

the Old Bailey, London, under a special commission in 1794,

against several persons charged with having formed the destruc-

tive project of a Convention of the people, to overthrow the

monarchy and the constitution, the jufy on each prisoner were

kept together in the custody of the sheriff or his bailiffs night

and day, for several days successively, during the whole of

the proceedings on each trial, and till they gave their verdicts.

The court adjourned from evening till morning; and also

once in the day for the purpose of refreshment, and from
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Saturday evening till Monday morning, when Sunday inter-

vened.—The sheriff was charged to see that no improper
communication ivas had with the jury during these intervals.

And the first jury having heen sent several nights to an hotel

in Coven t Garden, at some distance from the court, a slight

suspicion arising that they were not kept quite free from extra-

neous information, the subsequent juries were accommodated
with beds in rooms nearly adjoining the court.

Similar precautions have been taken on subsequent import-

ant occasions.—But in a case where, on the trial of an indict-

ment for a misdemeanor, which continued more than one day,

the jury, without the knowledge or consent of the defendants

separated at night, the Court of K. B. held that the verdict

was not, therefore, void, and that it formed no ground for

granting a new trial, it not appearing that there wTas any
suspicion of any improper communication having taken place*

2 /?. # A. 46V.

A culpril was indicted for murder. The jury were sworn,

and part of the evidence given, but before the trial was over,

one of the jurymen was taken ill, went out of the court with

the judge's leave, and presently after died. The judge, doubt-

ing whether he could swear another jury, discharged the

eleven, and left the prisoner in gaol. The court was moved
for a writ of habeas corpus, to bring up the prisoner that he
might he discharged, having been once put upon his trial.

This being a new case, the court said they would advise with

the other judges upon it ; and afterwards they all agreed that

the prisoner might be tried at the next assises, or the judge
might have ordered a new jury to have been sworn imme-
diately. Mkh. 4 G. 3. R. v. Gould, 4 Taunt, 309 : 3 Campb.
207, But the usual course seems to be to re-swear the re-

maining eleven, together with the new juror, in which case,

however, the primmer should be offered his challenges over

again as to the eleven, lluss. § R. 224: 2 Leach, 620.

So if a prisoner (with whom the jury are charged) be by
sudden illness during the trial rendered incapable of remaining

at the bar, the jury may be discharged from the trial of that

indictment, and the prisoner on his recovery tried by another

jury* 2 Leach. 546.

A juryman may act on his own knowledge previously ac-

quired, in forming his mind to a particular verdict ; but the

proper course is in such case to inform the court (before he is

sworn on the jury) that he has material evidence to give,

cither for or against the prisoner, in order that he may be

sworn as a witness instead of a juror. Should he be sworn on

the jury without making this communication, he cannot state

facts within his own knowledge to the court, or to his brother

jurymen without being sworn, I Salk. 405.

The verdict in a criminal case publicly and openly given

may be either general, guilty, or not guilty ; in which
precise terms alone a general verdict must be given ; or special,

when it must set forth all the circumstances of the case, and

pray the judgment of the court whether, for instance, on

the facts stated, it be murder, manslaughter, or no crime

at all.

This special verdict is where the jury doubt the matter of

law, and therefore choose to leave it to the determination of

the court, though they have an unquestionable right of deter-

mining upon all the circumstances, and finding a general ver-

dict if they think proper so to hazard a breach of their oaths

:

and if their verdict he notoriously wrong, they may be punished,

and the verdict set aside by attaint at the suit of the king, but

not at the suit of the prisoner, 2 Hal P. C\ 310: 4 Comm.

361. c. 27- See post, IV. 2.

The instances which formerly happened of fining, impri-

soning, or otherwise punishing jurors, merely at the discretion

of the court, for finding their verdict contrary to the direction

of the judge, were arbitrary, unconstitutional, and illegal;

and indeed it would be a most unhappy case for the judge

himself, if the prisoners fate depended on his directions; un-

happy also for the prisoner; for if the judge's opinion must

VOL, 1.

rule the verdict, the trial bv jurv would be useless. 2 Hal
p. a sis. - *

'

Yet in many instances where, contrary to evidence, the jury
have found the prisoner guilty, their verdict hath been mer-
cifully set aside, and a new trial granted by the Court of
Kings Bench; for in such case it cannot be set right by
attaint ; 1 Lev. 9: 7\ Jones, 163: 10 St. Tr. 416"; as the
party is found guilty in fact, by twenty-four. 1 BvL 2S0.
I. 2. 7. But the court have never interfered even to grant
a new trial where a prisoner is once acquitted; however
contrary the verdict might be to the opinion of the judge,
or to what, in the eyes of all but the jury, might be deemed
the real justice of the case. See 2 Hawk. P. C. c. 47. § 11,
12; where it is positively stated as settled, that the court
cannot set aside a verdict which acquits a defendant of a pro-
secution properlv criminal. See this Diet. tit. Trial. (New
Trial)
A jury have been permitted to recal their verdict; as where

one wTas indicted of felony, the jury found him not guilty,

but immediately before they went from their bar, they said
they were mistaken, and found him guilty, which last was re-

corded for their verdict, Plowd, 211.

2. The question whether juries are, or are not, judges of
law as well as of fact, has been long agitated with great zeal

and energy.

Juries may, by a general verdict of acquittal in criminal pro-
secutions, prevent the case from coming under the final consi-

deration of the court ; who, in that event, have no opportunity
of deciding on the question of law. But in cases of conviction,

it is the established rule, that the judges of the court in which
the prosecution is carried on, may arrest the judgment, or

grant a new trial, where they are of opinion that the offence

is not such as is charged in the indictment; that the indict-

ment is defective in charging it; or, that the verdict is against

evidence. See Brown's Ca.: Leach's Crorvn Law, p. 135.

c. 77. Thus much, therefore, appears indisputable, that in one
event the court are the acknowledged judges of the law, as the

jury are of the fact: and that the latter have the absolute

power of acquittal in criminal cases ; but not of conviction ; a
provision, indeed, full of that wisdom and mercy which so

eminently characterise the English laws.

This litigated question has principally arisen on prosecutions

for libels, and above all others on those for state libels ; in

which it had for a long time heen the usage of the judge to

direct the jury, that if the fact of the publication of the paper

charged to be a libel was proved, and if they believed the

inuendoes in the indictment, they must find the defendant

guilty; see R. v, St. Asaph, Dean, and R. v. Withers,

3 Term Rep. 428 ; without adverting to any other circum-

stances, such as whether the paper were in their opinion a

libel, or published with a malicious, seditious, &c. intention.

The stat, 32 0. 3. c. 60, (extended to Ireland by 33 G. 3.

c. 43, Irish), after reciting that " doubts had arisen whether
on the trial of an indictment or information for the making or

publishing any libel, where an issue or issues are joined

between the king and the defendant, on the plea of not guilty

pleaded, it be competent to the jury impanelled to try the

same, to give their verdict upon the whole matter in issue;"

enacts, that "on every such trial, the jury, sworn to try the

issue, may give a general verdict of guilty or not guilty, upon
the whole matter put in issue, upon such indictment or informa-

tion ; and shall not be required or directed, by the court or

judge, before whom the indictment, &c. "shall be tried, to find

the defendant guilty, merely on the proof of the publication,

by such defendant, of the paper charged to be a libel, and of

the sense ascribed to the same in such indictment." § 1.

But it is provided by the said statute, that the court or judge
shall, according to their discretion, give their opinion and
directions to the jury on the matter in issue, as in other crimi-

nal cases ; that the jury may also find a special verdict ; and

that in case the jurv shall iind the defendant guilt v, he may
5 a
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move in arrest of judgment, as by law he might have done
j

before the passing of the act. § 2, 3, 4-.

It is observable, that as the rule on this subject laid down
by Lord Cuke, 1 InsL ft. is in a negative way; " ad
qumtionem facti non respondent , judices, ad quwstionem juris

non respondent juraiores^judges are not to answer to the

question of fact; juries are not to answer to the question of

law;*' so the statute 32 G. 3. in the same kind of language
provides, that " the jury shall not be required or directed to

rind a verdict of guilty, merely on the proof of publication, and
the sense ascribed to the paper." The statute does not pro-

ceed any further to state what matters may or may not be

given or produced in evidence in such trials : nor does it say

one word positively as to the right or province of the jury to

decide the question of law. The doubt expressed by the act

to have been entertained is, whether it were competent to the

jury to give their verdict upon the whole matter in issue.

Now, wherever the question of law is in issue, it is always
tried by the court on a demurrer, and is never submitted at all

to a jury. On an issue of fact (such as that joined on all

indictments is) the law is never in dispute.

The provision in the act, " that in cases where the jury shall

iind a verdict of guilty, the defendant may move in arrest of

judgment, as by law he might have done before the passing of

the act," seems as express a denial of the right of the jury to

determine the question of law as could possibly be framed
;

since that question can never arise on a verdict of not guilty.

It was, doubtless, adopted in majorcm cautelam ; lest by any
forced construction, the statute should have been interpreted as

taking into consideration the question how7 far the jury could
act as judges of law.

The whole fallacy of the controversy seems to have origi-

nated, first, from the complication of fact and law, which is

more apparent in prosecutions for libel than in other criminal

cases
;
and, secondly, from confounding the terms power and

right as synonymous ; faculties frequently so similar in their

operation, that it requires the discrimination of a penetrating

mind to assign the effects arising from either to their proper

source. The jury have the power of acquittal, absolute and
uncontrolled ; except heretofore, by the tedious and now
repealed process of attaint

; which, though it might punish
the jury for their verdict, yet could not convict the defendant
whom they had acquitted ; and it was even doubted whether
such attaint could be maintained, in a criminal case, against

a jury.

There is no doubt that before the passing of the 32 G. 3.

c. 60. if a jury wTerc convinced either that the paper alleged to

be a libel wras not such in law, or that the defendant published

the same through an innocent negligence, or inadvertence,

they had always the power of giving a verdict of acquittal*

which could never be called in question. Whether that statute

has conferred any further privilege on them is left for the

reader to determine, after considering the foregoing observa-

tions, and those which follow, extracted from two most learned,

ingenious, and constitutional writers.

On the trial of John Lilburne for treason, in 1649, high
words passed between the court and him, in consequence of
his stating that the jury were judges both of law and fact, and
citing passages in 1 Inst. 228. a. to prove it. 2 St. Tr. 4 ed. 6Q.

In the case of Penn and Meade, who, in lf>70, were indicted

for unlawfully assembling the people, and preaching to them,
the jury gave a verdict against the directions of the court in

point of law, and for this they were committed to prison.

But the commitment was questioned, and on a habeas corpus
brought in the Court of Common Pleas, it was declared illegal,

Vaughan, chief justice, distinguishing himself on the occasion

by a conclusive argument in favour of the rights of a jury.

He said, {i that as every issue of fact must be supported by
testimony, upon the truth of which the jury are exclusively to

decide, they cannot be guilty of any legal misdemeanor in

returning their verdict, though apparently against the direction

of the court in point of law ; since it can never be proved that

they did believe the evidence upon which the direction of the

court must have rested.
1
' Vaugh. 164. Sec Phillipps's Slate

Trials, BusheVs Ca.i 1 Freem. 1: Faugh* 135, However,
the contest did not cease, as appears by Sir John Hawles's
famous " Dialogue between a Barrister and a Juryman," which
was published in IfiSO, to assert the claims of the latter,

against the then current doctrine, decrying their authority.

Since the revolution also many cases have occurred, in which
there has been much debate on the like topic. See Hardrv. 23

:

Frankiuns Ca. 9 St, Tr. 275: Peter Zengers, ib. : Owens
Ca. 10 St. Tr. 196. App. : Woodfalls CV : 5 Burr.26\.

11. v. Shipley, Dean of St. Asaph, By attending to the cases

before referred to, it will be easy to trace the progress of the

controversy on the limit of the jury's province. 1 Inst.

155. b. in n.

Mr. Hargrave, in one of his notes to Coke upon Littleton,

gives the following as his opinion, which, from the known
learning and probity of the writer, is deserving very serious

attention.

** On the one hand/* says he, ({ as the jury may, as often as

they think fit, find a general verdict, I therefore think it un-

questionable that they so far may decide upon the law as well

as fact ; such a verdict necessarily involving both. For this

there is the authority of Littleton himself, who writes, that,
f If the inquest will take upon them the knowledge of the law
upon the matter, they may give their verdict generally/

§ 368. 22S. a. But, on the other hand, it seems clear, that

questions of law generally and more properly belong to the

judges, and that, exclusively of the fitness of having the law

expounded by those who are trained to the knowledge of it by

long study and practice, this appears from various considera*

tions :

—

First. If the parties litigating agree in their facts, the

cause can never go to a jury, but is tried on a demurrer; it

being a rule, apparently without exception, that issues in law
are ever determined by the judges, and only issues of fact are

tried by a jury. 1 Inst. 71* b. Secondly. Even when an
issue of fact is joined, and comes before a jury for trial, either

party, by demurring to evidence, which includes an admission

of the fact, to which the evidence applies, may so far draw the

cause from the cognizance of the jury ; for in that case, the

law is referred for the decision of the court, from which the

issue of fact comes; and the jury is either discharged, or, at

the utmost, only ascertains the damages. 1 lust. 72. a. :

Cocksedge v. Fanshaw, Dough 1 1 f3u 1 34- : Cort v. Birkbeck,

Doug!. 218. 225 : Bull, N. P. Stid ed. 31 3. Thirdly. The jury

is supposed to be so inadequate to rinding out the law> that it

is incumbent on the judge who presides at the trial to inform

them what the law is ; and as a check to the judge in the dis-

charge of this duty, cither party may, under slat, /f 'est m. 2.

c. 31. make his exception in writing to the judge's direction,

and enforce its being made a part of the record, so as after-

wards to found error upon it. See 2 Inst. 426 : Trials per pais,

8 ed. 222. 4r>ci: Fabrigas v. Mostyn, 11 St. Tr.: Moneij

v. Leach, 3 Burr. 1742 : Bull. N. P. 2nd ed. 315. [This Diet,

tit. Bill of Exceptions.~\ Fourthly. The jury is ever at liberty

to give a special verdict, the nature of which is to find the facts

at large, and leave the conclusion of law to the judges of the

court from which the issue comes. Formerly, indeed, it was
doubted whether, in certain cases in which the issue was of a

very limited and restrained kind, the jury was not bound to

find a general verdict : but the contrary was settled in Down-
man's Ca. 9 Co. 1 1 b. ; and the rule now holds both in criminal

and civil cases without exception. See 1 InsL 227- b. : Staunf,

P. C. 165. a.: 2 Ld. Raym. 1494. Fifthly. Whilst attaints,

which still subsist in law (see ante), were in use, it waa

hazardous in a jury to find a general verdict where the case

was doubtful, and they were apprised of it by the judges

;

because if they mistook the law (against the direction of the

judge), they were in danger of an attaint. 1 InsL 228. a.:
'

Hoi 227: Faugh. 144: 2 H. H. P. C, 310: Gilb. C. P>
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2ml edit* 128. Sixthly. If the jury find the facts specially, and

add their conclusion as to the law, it is not binding on the

judges; but they have a right to control the verdict, and
declare the law as they conceive it to he. At least this is the

language of some most respectable authorities, Statmdf. P. ft

1 05. 4Li Plowd. U4. a. b.: 4 Co. 42, 6.: Hal. H. P. C. i.

471, 476", 477; ii. 80& [See ante, III.] Lastly. The courts

have long exercised the power of granting new trials in civil

cases, where the jury finds against that which the judge, trying

the cause, or the court at large, holds to be law ; or where the

jury finds a general verdict, and the court conceives that on

account of difficulty of law there ought to have been a special

one* Hardw. 26. [And the court will grant such new trial,

even a second and a third time, till the jury give a general

verdict consonant to law ; or a special verdict, on which the

court may pronounce the law. See Tindal v. Brown, 1 Term
Rep. and this Diet, tit. Trial (New TriaL)^ Though
too in criminal and penal cases the judges do not claim such a

discretion against persons acquitted, the reason presumed is in

respect of the rule, nemo bis punitur aui vexatur pro eodem

delicto; or the hardship which would arise from allowing a

person to he twice put in jeopardy for one offence: and if this

be SO; it only shews, that on that account an exception is made
to a general rule. 4 Comm. 36 1 : 2 Ld. Rai/m. 1585 : 2 Stra.

899: 4 Co. 40. a. : Wingate's Maxims, 6[)5. Upon the whole

(says Mr. Hargrave), the result is, that the immediate and

direct right of deciding upon questions of law is entrusted to

the judges; that in a jury it is only incidental. That in the

exercise of this incidental right, the latter are not only placed

under the superintendence of the former, hut are in some

degree controllable by them: and therefore; that in all points

of law arising on a trial, juries ought to shew the most respect-

ful deference to the advice and recommendation of judges.

Nor is it any small merit in this arrangement, that, in conse-

quence of it, every person accused of a crime is enabled, by the

general plea of not guilty, to have the benefit of a trial, in

which the judge and jury are a check upon each other.

I hist. \55. a. &c. in n"
It will be perceived from the above extract, that Mr.

IIargrave admits the incidental right of the jury to deter-

mine questions of law ; in which he goes further than the

writer from whom the subsequent long quotation is intro-

duced.

Mr. Wynne, in his Etmomus, or Dialogues concerning the

Law and Constitution of England, Dial. S. § 53. et seq. ex-

amines the dispute, very elegantly, in the following manner :
—

" All that may here be said upon the subject of juries is

agreeable to the established maxim above recognised, ad ones-

ttonem Jhcti, &c. This is the fundamental maxim acknow-

ledged by the constitution ; and yet this is the maxim which

those who have advanced doctrines against the constitution

have ever in their mouths*

"Fundamental maxims of law or government are so plain

and intuitive, that every body understands them ; those of the

lowest capacity make them the standard in their own breasts to

judge by. And therefore they who would lead a party in a

wrong cause with success, must do it not by disputing funda-

mentals, but by avowing and afterwards perverting them.

This seems to be much the case in the present contested

question.
" It is undoubtedly true that the jury are judges, the only

judges of the fact: is it not equally within the spirit of the

maxim, that judges only have the competent cognisance of the

law ? Can it be contended that the jury have, in reality, an

adequate knowledge of law ; or that the constitution ever

designed they should? Every country village has its jurors,

whom nobody will suppose to be lawyers: and it is from the

generality that we are to form our notions of the nature of a

jury, as the law has prescribed it ; not from the abilities of

any particular man, or any particular jury7
. But it is said,

and it is an argument not a' little insisted upon, that the law

and the fact are often complicated. Then it is the province
of the judge to distinguish them; to tell the jury, that sup-
posing they believe that such and such facts were done, what
the law is in such circumstances. This is an unbiassed direc-

tion : this keeps the province of judge and jury distinct : the
facts arc left altogether to the jury, and the law does not con-
trol the fact, but arises from it. If the law is thought to be
mistaken, the direction of the judge that gave it may be consi-

dered in another court ; and if it is mistaken, the verdict in

conformity to it will be of no effect. But u verdict cannot
be complained of as contrary to the direction of law given

;

it can scarcely be concluded it is: and the reason is, because
the law arises only from the fact ; and the jury previously

find the fact in their own mind, before they couple it with

the law pronounced from the bench to make up their ver-

dict. Every verdict is confounded of law and fact ; but the

law and the fact are always distinct in their nature. See
Faugh. 146. 152.
" Littleton and his commentator have been made advocates

on this occasion ; and have been thought to say, though at the

peril of contradicting themselves an hundred times, that jurors

are the judges of the law as well as of the fact, in the passage

already repeatedly cited and alluded to. 1 Ifist. 228, a.— { If

they will take upon them the knowledge of the law upon the

matter, they may give their verdict generally, as is put in

their charge/ See 2 Ld. Raym. 1494: Hardw. 16. But
does not the judge betray his trust in not telling them how
the law is? If he does not tell them, it is true they may
suppose it to be so, and find accordingly ; if he does tell them
how the law is, they are to compare the fact with the law

;

but cannot of their own head say what the law is. The law
is never submitted to them, as part of their inquiry. Faugh.

1 43. No finding can in general be complained of, as against a

judge's direction; but as against the weight of evidence, and
in that case the remedy is well known. The warrant of com-
mitment, as stated in the return in Bushell's case, was never-

theless expressly granted against the jury, for finding contrary

to the direction of the judge in a matter of law. Which part

of the return, Faughan, C. J. said, literally taken, was insig-

nificant and not intelligible ; and if it had any meaning, stript

of the veil and colour of words, was a direct argument for the

abolition of the form of trial by jury ; because the judge in

such case must resolve both the law and the fact. True it is,

the chief justice does there put a particular case of a jury find-

ing against a judge's direction, which in general, for the reason

he has given, is impossible : and that case is, where a judge
asks the jury, previous to the verdict, * How they find such a

particular thing propounded to them? ' If on their giving an

answer the judge adds, f Then, as you agree to find the fact

so, the law is for the plaintiff or defendant and if the finding

is afterwards contrary to what he declares, they do in that case

find contrary to the judge's direction in matter of law. But in

that case, the regular order of proceeding is directly inverted ;

the judge makes them find a particular fact previous to his

declaration of the law : whereas, what Vaughan, C. J- calls

the discreet and lawful assistance of a judge to a jury, is

always to give an hypothetical direction to the jury; not by

previously having their answer to the fact, and thereupon

declaring the law to control their verdict ; hut to leave their

verdict free, by saying, f If you find the fact so and so, then

the law is for the plaintiff; or you are to find for the plaintiff' ;

or vice versa* See Faugh. 136. 143. 144.

" All this reasoning shews, that the province of judge and

jury, as to law and fact, are separate and exclusive: that in

the general and regular form of proceeding, it is impossible for

a verdict to be said to be against a direction in law ; but if the

case should happen, the verdict must be rectified ; for this

plain reason, that it appears in such a case the jury have taken

upon them the determination of the law, which is entirely out

of their jurisdiction.

" Besides what lias been already said, it seems undeniably to

5u2
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appear, that juries are designed by the constitution to be judges
of the fact only, and not of the law, for these reasons:

—

First*

Because the contrary supposition is against the plain tenor

of their oath. The form of every oath administered in a court

of justice is either according to common law, or as required by

some act of parliament. 3 hist. 165. An oath of office con-

tains a summary description of duty; and the terms of a jury's

oath are so strictly applicable to fact only, that they do by the

strongest implication exclude any cognizance of the law.

Every juror, in a cause, is enjoined by bis oath ' well and
truly to. try the issue joined between the parties, and a true

verdict to give according to the evidence.
1 Now to consider

this by parts. 1, He is ivett and truly to try. How can one
well and truly try any point but according to bis knowledge?
Either, as has been contended, according to his own previous

knowledge, or according to the in formation he meets with at

the time of the examination, A juror may have knowledge of

both kinds as to the fact ; but it is not requisite he should have
either as to the law. 2. The oath directs the jury to try the

issue joined. This issue is always a fact denied on one side,

and affirmed on the other ; where the law is directly in dis-

pute, the issue (as has been repeatedly observed in the remarks
on the stat. 32 G, 3. c\ 00.) goes before the court, and not at

all before a jury* And though during the trial of an issue of
fact, points of law do very often incidentally arise, it does not
follow from thence that they are under the cognizance of the
jury ; any more than disputes about practice, the competence
of witnesses, 'or whether such and such evidence is admissible

;

which do as often arise in the course of a trial, and were never
contended to belong to the jury. The law, therefore, because
it arises out of the fact, and because in the end it is to govern
it, does not, on that account, appertain to the jury, if from
other considerations it appears to be improper. 3* What can

be meant by a true verdict ? Truth, both philosophers and
lawyers will refer to fact, rather than opinion about law : when
it is referred to opinion, we mean the agreement tf a proposi-

tion with our own ideas, or the ideas of others. But how
those who have such faint and imperfect ideas as jurors have
of law, can discern this agreement, or judge of the truth in

such a case , every reasoning man must be at a loss to deter-

mine. 4. 13 ut to exclude the possibility of a doubt iu this

question, their oath does not only direct them to find the

truth, but tells them what rule or measure they are to go by
in their inquiry. They are to find a true verdict according to

the evidence. This branch of the oath, which governs the

whole, can be applied only to the fact. The fact only is in

evidence, and consequently the law not being in evidence is

not before them. See- Vaitgh* 11-3, Thus in the clearest

terms does the oath limit and define their duty.
ff But, secondly, in the course and management of a trial,

other persons are likewise under an oath, and have duties

incumbent on them also. Now without looking into the oath

of a judge, it will be easily understood to be inconsistent with

his duty and his oath to be a mere cypher on the bench. A
judge, however, will be little more than a cypher, either if he

sits and says nothing, or if what he does say is to go for nothing*

The jury's ignorance of law makes it necessary for the judge

to tell them what the law is in the case before them ; but he

tells it them surely to very little purpose, if they think them-

selves afterwards at liberty to determine otherwise,

" Other arguments there are also which deserve to have

weight on this question, drawn from the forms of pleading and

the general frame of records ; than which none perhaps can be

produced more worthy to be relied on.
e(

I. It is well known in constant experience, that by the

mode of drawing a demurrer, the matter in debate is referred

altogether to the decision of the court, and in reality never

does go before a jury. By a demurrer, the bare law is in ques-

tion ; the fact being constantly admitted, if clearly expressed*

The reason of admitting the fact in that case seems to be, that

without such confession of the fact the court have no ground

to go upon ; for the law in every case arises from the fact.

The case then must really exist before the legality of it, as to

circumstances, can he determined. But if a matter where the
law only is in question, is never, nor can in its nature lie. sent

to a jury, it proves almost to a demonstration, that the jury
have nothing to do with bare law. 2. Nor is the argument to

be drawn from the nature of a special verdict of less force on
this occasion. The ignorance of the jury as to the law in the

case, and their reference to the court, is the constant language
of a special verdict. Not that the jury can in reality be sup-

posed more ignorant of the law arising in such a case, than
they are in a thousand others, where all is concluded under a

general verdict. Indeed, in that, light, the common juries are

now much improved in their knowledge of the law, there being
very few instances of their expressing their doubts in special

verdicts at this day. The reason of having special verdicts

was, at all times, in order to have the point of law solemnly
determined, and remain on record; without which, in many
cases, no writ of error could have been brought in former

times, nor the point reserved for the consideration of the court.

The usage of stating a case, and having a general verdict,

subject to the opinion of the court afterwards on the circum-

stances of the ease, is an invention of late times; and is found
in practice to be less expensive, and to answer to the parties as

well as a special verdict. But the case stated, and the special

verdict, are equally proofs of what is here contended for, by
expressly leaving tin- law to the court for their determination.

See ante, 111.
u The professed patrons of the right of the jury to be judges

of law have principally applied their doctrine, as has been

already remarked, to the case of libels : but they were aware
that the conclusion would be general, though the case was
particular; because the right of the juries to determine the

law in the cast of libels, could only be a consequence of their

right to find the law in other cases. There seems to be this

fatality that has in practice attended the case of libels, that the

law and the fact have not been always accurately distinguished:

and perhaps in feverish times, some particulars have been con-

tended for as implications of law, which ought rather to have

been considered as facts, and left to the jury* £An evil, and
perhaps the only one, in some measure guarded against by the

construction put on the stat. 32 G. 3. c. £>0. mentioned at the

beginning of this discussion.]
ff It seems, however, universally, that any action, the inten-

tion of the agents, and every other circumstance under which
that action was done, are equally facts, and as such cognizable

by a jury ; but whether that action, under all the circumstances

in which it has been admitted or proved to have been done, is

a crime or not, is what the law alone can determine; and the

judges, whose breasts are the depositaries of the law, alone can

pronounce. Otherwise it is evident the quality of human
actions, more especially of those that are in themselves indif-

ferent, and have been defined by society alone, would be

referred not only to a very variable standard, but an incom-

petent one. Apply this particularly to the case of libels, and
the least reflection will be sufficient to shew, that the power
and province of juries is the same in case of libels as in every

other case; and that in no case whatever a jury has, in its

nature, a cognizance of lawr
, though, by accident, the law

may have been sometimes left to them."

To draw towards a conclusion of this long discussion, the

very interesting nature of which must plead the editor's excuse,

for the foregoing multiplied extracts and observations.—There
are some arguments in favour of the jury's right, as relates to

criminal cases, which seem not answered by the remarks

arising from the conduct of civi] causes. In the first place,

their oath is, that they shall £f well and truly try, and a true

deliverance make, between our sovereign lord the king, and

the prisoner whom they have in charge, and a true verdict

give according to the evidence." Now it is not expressed te/iat

they shall try; it is therefore inferred, that the whole of the
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case is submitted to their determination. But we must recol-

lect that in this, as in all cases, an issue is joined, between the

king and the prisoner, of Not guilty and Guilty. See this Diet,

tits* Pleading, Trial The verdict according to the evidence

must be therefore on the issue, as in all other cases; and the

fact only, not the law, is submitted to the consideration of the

jury. Some doubt has arisen on the word deliverance ; whe-

ther it applies to delivering the verdict ; to the deliverance of

the culprit from his charge and imprisonment ; or whether it

does not simply mean a true deliberation on, and consideration

of, the evidence produced to them ; which latter is the sense

most approved by legal writers and historians on the subject.

If, indeed, it does apply to the deliverance of the prisoner,

still it must he a true deliverance, on proof of his innocence, or,

rather, on failure in the proof of his guilt.

Another argument, which, at first, bears the appearance of

more weight than those just mentioned, though it has not

been frequently relied on, is this: That, from the very nature

and words of the verdict, the jury are constituted judges of

the law, as well as the fact, in criminal cases ; that the words

Guilty, or Not guilty, do not merely ascertain the commission

or non- commission of any indifferent fact, but the commission

of a criminal fact, or the being free from any crime, as the fact

is not done, or as the fact though done were lawful, or per-

formed without any illegal or criminal intention. That there-

fore the jury in terms decide, by their verdict, not only on

the perpetration of the fact, but on the criminality annexed to

it ;
since, if the fact be not criminal, no guilt is incurred; and

therefore the verdict of guilty would be false, and of nol guilty

nonsensical; no guilt attaching to a praiseworthy, an indif-

ferent, or an innocent act. Two answers suggest themselves;

one, that the language in which alone the jury can deliver a

general verdict, according to the rules positively prescribed to

them by law, at all events allows the fact charged to be crimi-

nal, as far as the judgment or discretion of the jury on that

question can be exercised, whatever may be the subsequent

decision of the court. The second, that the language of the

verdict, interpreted according to the rules of law, of practice,

and of common sense, is this:—" Guilty, if the fact with

which the prisoner is charged be sufficiently stated, and is a

crime in the eye of the law," And that this is the true inter-

pretation of the verdict of guilty, the right of the court to

arrest the judgment, in case, on inspection of the record, they

are of opinion that the fact charged is no crime, or, if a crime,

is defectively charged, is undeniable proof. This right of the

court to decide the law in the event of a verdict of guilty is

recognized by stat. 32 G. 3. c. u'O. already so often cited.

Still it may be objected that the jury by a verdict of Not

guilty have a right to decide the law. But the fallacy of

confounding the terms right and power has already been no-

ticed ; and it may be added that though several juries were

successively to acquit several defendants on a charge of pub-

lishing the same libel, their verdicts could never be produced

as precedents in law, that another might not be indicted for

the same libel, and found guilty by another jury ;
and this has

actually happened. To put the case still stronger; it is by no

means an uncommon circumstance, that where several criminals

are included in the same indictment, they sever in their chal-

lenges, and are therefore tried separately ; but it was never

imagined that the conviction or acquittal of one, had the least

eflect upon the question of the guilt or innocence of the others ;

whereas the decision of the court on an indictment, that the

fact charged in it as a crime was not such, or was defectively

charged, would quash the whole indictment against all; and

be a precedent for arresting the judgment on any subsequent

conviction, or indictment under the same circumstances. Why?

Ciearlv because in one case the mere fact is decided, as relates

to the'iudividual accused ; in the other the question of law, as

relates to the crime charged.

l\\ If a man assault and threaten a juror for giving a verdict

against him, he is highly punishable bv fine and imprisonment,
1 Hawk. c. 21. § 3.

No action can be maintained against a juryman for a verdict,
however wrongful and vexatious his conduct may have been.
1 T. R. 513. 535.

Neither is any one, cither upon a grand or petit jury, liable

to a prosecution in respect of a verdict given by him in a
criminal matter. 1 Bjmh c. 72. § 5 : 1 Ld. Ray.' ii^).

And it seems that jurors were not subject to any prosecution
for false verdict, except by way of attaint, which, as has been
already mentioned, was abolished by the 6 G. 4. c. 50. §. 60.
But the following section declares that jurors consenting to

embracery shall be still punishable as before by fine and impri-
sonment. See tit. Embracery.

The fining and imprisoning of jurors for giving their verdict

hath several times been declared in parliament an illegal and
arbitrary innovation, and of dangerous consequence to the

government, and the lives and liberties of the subject. 2 Keb.
180. See also Bushels case, Vaugh. 135: 6 Hotvelts St. Tr.
999.
By the common law, jurors returned and not appearing,

shall lose and forfeit the issues returned upon them. See
35 H. 8. c. (i. § 9- And if a juryman be called, and (being
present) refuse to appear, or having appeared, withdraw himself
before he be sworn, the court may set a tine upon him at their

discretion. 2 Hale, 309,

And by the C G. 4. c. 50. § 51. 53. court of nisi prius, oyer
and terminer, &c. held for the City of London,' sheriffs, coro-

ners, and commissioners upon any inquest or inquiry before

them, may fine jurors for non-attendance. And by § 54. the

same power is given to all inferior courts in any liberty,

borough, &c.

For further matter incidental to the dutv and office of a
jurv, see this Diet. tits. Trial, Verdict
JURROCK. See Jarrock.
JUS. Law or right, authority and ride. hit. DicL
Jus accrkscendi. Is the right of survivorship between

joint-tenants. Lit. 280 : 1 Inst. 180. See tit. Joint-tenants.

Jus ad rem. An inchoate and imperfect right, such as a
parson promoted to a living acquires by nomination and insti-

tution. 2 Comm. 312.

Jus akglorum. The laws and customs of the West Saxons,

in the time of the heptarchy, by which the people were for a
long time governed, and which were preferred before all others,

were termed Jus Auglorum.

Jus coron;e. The right of the crown ; and it is part of

the law of England, though it differs in many things from the

general law relating to the subject. 1 Inst. 15. The king
may purchase lands to him and his heirs, but lie is seised

thereof in jura corona? ; and all the lands and possessions

whereof the king is thus seised, shall follow the crown in

descents, &c. See tit. King.

Jus curialitatis Anglj^e. See this Diet. tit. Curtesy of

England.

Jus deliberandi. The right of deliberating, which, by
the law of Scotland; is given to an heir, who is not compellable

to enter into the estate within a year and a day from the death

of his ancestor.

Jus duplicatu.m, is where a man hath the possession

as well as property of any thing. Bract, lib. 4. tract, k c. 4:
2 Comm. 189.

Jus gentium, the law of nations. The law by which
kingdoms and societies in general are governed. Selden, See

tit. Ambassador.

Jus habendi et retixendi. Right to have and retain

the profits, tithes, and offerings, &c. of a rectory or parsonage.

Hughes's Parsons Laws, 188.

Jus HzErkditatis. The right or law of inheritance. See

tit. Descent*

Jus in RE. Complete and full right. Such as a parson

acquires, on promotion to a living, who, after nomination and
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institution, hath corporal possession delivered to him ; for

till such delivery of corporal possession, he had only Jus ad
rem. 2 Comm. 312,

Jus majuti, is the right of a husband to his wife's goods
and the rents of her heritage. Scotch Diet*

Jus patronatus * A commission from the bishop directed

to some persons, usually his chancellor, and others of compe-
tent learning, who are to summon a jury of six clergymen and
six laymen, to inquire who is the rightful patron of a church.
If two patrons present their clerks, the bishop shall determine
who shall be admitted by right of patronage, &c. on commission
of inquiry of six clergymen and six laymen living near to the

churc h ; who arc to inquire on articles as a jury, whether the
church is void? who presented last? who is the rightful

patron, &c. ? But if coparceners severally present their

clerks, the bishop is not obliged to award a Jus patronatus,

because they present under one title ; and are not in like case

where two patrons present under several titles. 5 Rep. 102 :

1 Inst. 116.

The awarding a jus patronatus is not of necessity, but at

the pleasure of the ordinary, for his better information who
hath the right of patronage ; for if he will at his peril take

notice of the right, he may admit the clerk of either of the
patrons, without a jus patronatus. 1 Leon. 168. A bishop
may award a jus patronatus with a solemn premonition to all

persons, quorum interest, &c. where he knows not who is the
patron, to give notice of an avoidance by deprivation, &c.
Hob. 318. This inquiry by jus patronatus is to excuse the

ordinary from being a disturber. See 3 Comm. 246, In whose
name, and under what teste a jus patronatus is to issue, sec

slat. 1 Ed. 6. c. 2. § 3,

Jus possessions. A right of seisin or possession ; and a

parson hath a right to the possession of the church and glebe,

for he hath the freehold ; and is to receive the profits to his

own use. Pars. Law, 188, See tit. Parson*
Jus postliminii, A right to a claim after re-capture, as

applied in maritime law ; derived from the Roman Jus Post-

iimutiiy which restored the citizen of Rome who had been made
a slave to his threshold, i. e. his franchise. The term is, there-

fore, metaphorically used in our Admiralty Court as a resump-
tion of an original inherent right to a re-captured British ship

in the legal owners.

Jus presentation js. The right of the patron of present-

ing his clerk unto the ordinary to be admitted, instituted, and
inducted into a church. Sec this Diet. tit. Advowsou.

Jrs recuperandi, intrandi, Sec. The right of recovering

and entering lands, &c. All these rights following the rela-

tion of their objects, are the effects of the civil law. Co. Lit. 2 66.

Jus REZJCT2E. Is the right a wife hath after her husband's

death, to a third of the moveables, if there be children ; and
one half if there be none. Scotch Diet.

JUST A. A certain measure of liquor, quasi justa men*
sura ; being as much as was sufficient to drink at once, Mm*
J rri?. torn. 1. pag. 14.9.

JUSTICE, justitia.^ Is defined to be a constant, righteous

inclination to give every one his due; or the act of doing

what is right and just. Chamb. Johnson, Locke, Instit. The
delaying justice is an obstruction to and kind of denial

thereof ; but this is understood of unnecessary and unjust

delay T for sometimes it is convenient for the better finding

out the truth, and preparation of parties, that they may not

be surprised.

Justice and right shall not be sold, denied* or delayed.

Mag. Chart. 9 H. 3. c. 2£). Right shall be done to all without

respect. Stat. West 1. 3 Ed. I. c. 1. Justice shall not be

delayed for any command under the great seal, &c. 2 Ed 3.

c. H : 14 Ed. 3. si. h c. 14 : 11 R. 2. c 10, See tits. Habeas
Corpus, Liberties.

JUSTICEMENTS, from justitia. All things belonging

to justice. Co, on Westm. 1. JbL 225. Also the effects or

execution of justice or ofjurisdiction

JUSTICES; Justiciarii.

Officers deputed by the king to administer justice, and do
right by way of judgment- They are called justices because in

ancient time the Latin word for a judge was justitia, and for

that he hath his authority by deputation, and not jure magis-

tratus. G(anvil, lib. 2. c. 6. See tit. Judges.

Of these justices there are various sorts, with various powers

and duties, as hereafter shortly set forth under the subservient

titles Justices of Assize, &c. ; and see this Diet. tits. Courts,

Chancery, Equity, Kings Bench, Common Pleas, §c.

Justices of Assize, justiciarii ad capiendas assisas.^

Such as were wont by special commission to be sent (as occa-

sion was offered) into this or that county, to take assizes for

the ease of the subjects ; for, as these actions pass always by

jury, many men could not, without damage and charge, be

brought to London, therefore justices for this purpose, by com-

mission particularly authorised, wrere sent to them. For it

seems that the justices of the Common Pleas had no power to

take assizes till the stat. of 8 R. 2. c. 2. by which they were

enabled to do it, and to deliver gaols. And the justices of the

King's Bench have by that statute such power affirmed unto

them, as they had one hundred years before.

These commissions ad capiendas assisas, have of late years

been settled and executed only in Lent, and the long vacation

(called now the Lent and Summer Assizes), when the justices

and other learned lawyers are at leisure to attend those contro-

versies ; whereupon it also falls out, that the matters that were

wont to be heard by more general commissions of justices in

eyre, are heard all at one time with these assizes, which was

not so of old, as appears by Bracton, lib. 3. c. 7. num. 2. And
by this means the justices of both benches, being worthily

accounted the fittest of all others, and their assistants were

employed in these affairs. That justices of assize and justices

in eyre did anciently differ, appcareth by stat. 21 Ed. 3, st. 2.

c. 5. And that the justices of assize and justices of gaol-

delivery were different, is evident by stat. 4 Ed. S. c. 3. The

oath taken by the justices of assize is all one with that taken

by the justices of the King's Bench. Old abridgment of sta-

tutes, tit, Sacramentum Justiciorum, Cornell. See further tits.

Assize, Circuits.

To what is said under this Diet. tit. Assize, may be added,

that—
The courts of assize and nisi prius are composed of two or

more commissioners, who are sent twice in every year, by the

king's special commission, all round the kingdom (except Lon-

don and Middlesex, where courts of nisi prius arc holden in

and after every term, before the chief or other judge of the

several superior courts), to try by a jury of the respective

i
counties the truth of such matters of fact as are then under

dispute in Westminster Hall. See Circuits. These judges of

i assize came into use in the room of justices in eyre, justiciar ii

in itinerc (or ttinerantes) ; who were regularly established, if

not first appointed, by the parliament of Northampton, A,D.

3 176, 22 H. 2. with 'a delegated power from the kings great

court, or aula regia, being looked upon as members thereof;

and they afterwards made their circuit round the kingdom

once in seven years for the purpose of trying causes. Co. Lit.

293 r They were afterwards directed by Magna Charta, c. 12.

to be sent into every county twice a-year, to take (or receive

! the verdict of the jurors or recognitors in certain actions then

1 called) recognitions in assizes ; the most difficult of which they

are directed to adjourn into the Court of Common Pleas, to be

there determined. The itinerant justices were sometimes mere

justices of assize, or of dower, or of gaol-delivery, and the

like ; and they had sometimes a more general commission, to

determine all manner of causes, being constituted justiciarii ad

omnia placila. Brad. I. 3. tr. hell. But the present jus-

tices of assize and nisi prius are more immediately derived

from the stat. Westm. 2. 13 Ed. I.e. 30. which directs them
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to be assigned out of the king's sworn justices, associating to

themselves one or two discreet knights of each county. By stat.

27 Ed. h c. 1. (explained by 12 Ed. 2. c. 3,) assizes and in-

quests were allowed to be taken before any one justice of the

court in which the plea was brought ; associating to him one
knight, or ether approved man of the county. And, lastly, by
stat. 14 Ed* 3. c. to* inquests of nisi prius may be taken

before any justice of either bench (though the plea he not

depending in his own court), or before the chief baron of the

Exchequer, if he be a man of the law ; or otherwise before

the justices of assize, so that one of such justices be a judge of

the Kings Bench or Common Pleas, or the king's scrjeant

sworn. They usually make their circuits in the respective

vacations after Hilary and Trinity terms ; assizes being allowed

to be taken in the holy time of Lent by consent of the bishops

at the request of the king, as expressed in stat. Westm. I.

3 Ed. 1. c. 51, And it was also usual, during the times of

popery, for the prelates to grant annual licences to the justices

of assize to administer oaths in holy times; for oaths being of

a sacred nature, the logic of those ages concluded that they

must he of ecclesiastical cognizance. Instances hereof may he

met with in the appendix to Spebnan's Original of the Terms,

and in Parkers Antiquities, 209. The prudent jealousy of

our ancestors ordained that no man of law should be judge of

assize in his own county wherein he was born or doth inhabit.

Stats. 4 Ed. S. c. 2 : 8 Rick 2. c.2: 33 H. 8. c. 24. But
this restraint is now taken off, as to justices of oyer and termi-

ner, by stat, 12 G. 2. c. 27* See post, that title ; and for

further information on this head, this Diet, tit. Assize.

The courts of nisi prius in London and Middlesex are called

sittings ; and those for Middlesex were established by the legis-

lature in the reign of Queen Elizabeth. In ancient times all

issues in actions brought in that county were tried at Westmin-

ster in the terms, at the bar of the court in which the action

was instituted ; but when the business of the courts increased,

these trials were found so great an inconvenience, that it was
enacted by stat. 18 Eliz. c. 12. that the chief justice of the

King's Bench should be empowered to try within the term, or

within four days after the end of the term, all the issues joined

in the Courts of Chancery and King's Bench and that the

chief justice of the Common Pleas, and the chief baron of the

Exchequer, should in like manner try the issues joined in their

respective courts* In the absence of any one of the chiefs, the

same authority was given to two of the judges or barons of his

court. The stat. 12 G. 1. c.Sl, extended the time to eight

days after term; and empowered one judge or baron to sit in

the absence of the chief. Stat. 21 G- 2, c, 18, extended the

time after term still further to 14 days.

By the 1 IV. 4, c, 70. § 7. twenty-four days and no more

after Hilary, Trinity, and Michaelmas terms, and six days after

Easter term (exclusive of Sundays), are to be appropriated for

sittings at nisi prius in London and Middlesex, but any other

day after such twenty-four days may be appointed for trial of a

cause with the consent of parties.

By the 3 and 4 W* 4. c. 71- § 3. his Majesty in council may

direct at what places in any county assizes and sessions of gaol

delivery, and other commissions for the dispatch of civil and

criminal business, shall be holden, and may order them (as well

as special commissions of oyer and terminer, eVc.) to be holden

at one or more places in the county. And by $ 4. any county

may be divided for the purpose of holding assizes in different

divisions thereof*

Justices of both benches shall decide pleas commenced

before other matters be arraigned. Slat. JVestvi. 1
. 3 Ed. 1

.

c. 46\ See this Diet. tits. Kings Bench, Common Pleas.

Justices in Eyre, justiciarii ithieranies. So termed of

the old French word eree, as a grand erre, ii e. magnis itine-

ribus, proverbially spoken.] These, in ancient time, were sent

with commission into divers counties to hear such causes espe-

cially as w^ere termed pleas of the crown. And this was done
for the ease of the people, who must else have been hurried to

the Kings Bench, if the case were too high for the county
court ; they differed from the justices of oyer and terminer,

who wrcre sent upon one or a few special causes, and to one
place; whereas, the justices in eyre were sent through the
provinces and counties of the land, with more indefinite and
general commission, as appearcth by Bracton, lib. 3. cc. 11, 12,

13. and Britton, cap, 2.

And again, because the justices of oyer and terminer were
sent uncertainly upon any uproar, or other occasion in the

country ; but these in eyre (as Mr. Gtuin sets down in the

Preface to his Reading) were sent but once in every seven

years; with whom agrees Home in his Mirror of justices,

/. 2. c. Qucux patent estre actours, $c- and /. 2, cap. Des

pec ties criminals fyc, at suit del Roy, <fyc. and lib. 3, cap, De
justices in eyre ; where he also declares what belongs to their

office. But according to Grig. Jundidales, they went often er.

These were instituted by King Henry the Second, as Camden
in his Brit, witnesscth, nag. 104. Hovcdon par. ]x>st. suor.

Anual.jol. IIS, hath of them these words, justiciarzi itineranies,

const ituti per Henricum secundum, qui divisit JRcgnum suum in

sex partes, per (piarum singulas ires justiciaries itineranies,

constituit, §c." In some respect they resembled our justices of

assize at present, though their authority and manner of proceed-

ing much differ- 1 Inst, 293: Cornell See ante, tit. Justices

of Assize.

Just ice-ayres or justiciary courts. The circuits through

Scotland for the distribution of justice. The form of the

Justiciary Court, consisting of five of the lords of sessions,

added to the justice general and justice clerk, of whom the

justice general, and, in his absence, the justice clerk, is presi-

dent, was settled by the Scotch act 1672, c. l6\ The quorum
of the court consists of three judges, 1681. c. 22. Stat. 23 G. 3.

c- 45. By stat. 20 G. 2. c. 43. it was directed that circuit

courts should be held regularly twice a year; and by SO G. 3.

c. 17. that the spring circuit should he held between 12th

March and 1 2th May/ By 23 G. 3. c, 45. the lords of justi-

ciary are directed to continue in each town in the circuit at

least three days, and in no case to leave any trial that has been

begun undecided. There are three circuits, the South, consist-

ing of the boroughs of Jedborough, Dumfries, and Oyre ; West,

Glasgow, Inverary, and Stirling; North, Perth, Aberdeen,

and Inverness. The jurisdiction of the Court of Justiciary

extends to all crimes, and to civil cases by way of appeal to a

certain value. See tit. Scotland,

Justice of the Forest, justiciarius forest Was a lord

by his office ; his office was to hear and determine all offences

within the forest, committed against vert or venison ; of these

there were two, whereof one had jurisdiction over all forests on

this side Trent, the other of all beyond it. The chief point of

their jurisdiction consisted upon the articles of the Charfa de

Foresta, 9 H. 3. concerning which see Camd. Brit, p. 2 1 4. The
courts where these justices sat were called the justice seals oj

the forebt, held once every three years, Manwood's Forest

Lams, cap. 24. These officers were also called justices in eyre of

the forest ; and were the only justices who might appoint

deputies by the statute of 32 H. 8. c. 35, By stat. 57 G. 3.

c. 61, the offices of these justices in eyre were declared to be

abolished on the termination of the existing interests therein.

See tit. Forest.

Justices of Gaol-delivery, jiuticiarii ad gaolas detibe-

randas,~\ Are those who are sent with commission to hear and

determine all causes appertaining to such who for any offence

are cast into gaol ; part of their authority is to punish such as

let to mainprise those prisoners who are not bailable by law,

nor by the statute De Finibus, cap. 3. F. N. B. fol. 151.

These seem in ancient time to have been sent into the country
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upon several occasions ; but afterwards justices of assize were

likewise authorised to the like purposes. Anno 4 Ed. 3. c„ 8,

Their oath is all one with others of the king's justices of either

bench. See stat, 2 Ed. 3. c. 2 : Old Abridgment of the Sta-

tutes, tit. Sacrament urn Jnsticiariormn : CoivelL Justices of

assize , if laymen, shall deliver the gaols. Stat. 27 Ed. l.st 1-

c. 3. The justices of peace shall deliver over their indictments

to the justices of gaol delivery. Stat. 4 Ed. 3. c. 2. See

fK>st, Justices of Oyer and Terminer.

Justice of the Hundred, Justiciarins Hundred!.] Erat

ipse hundredi Dominus, qui et centurio el centenarius, hundre-

diquc aldermannus appcllatus est. Prceerat omnibus hundredi

friborgis, cognovitquc de cansis majusculis, ana- in visdem jimri
'

Hon potuerant. Spelm. Sec tit. Hundred.

Justices of the Jews, Justiciarii ad cusiodiam Judmorum

nasignat \.

~\
King Richard J. after his return out ef the Holy

Land, anno 1 1JJ4, appointed particular justices, laws, and orders,

for preventing the frauds, and regulating the contracts and

usury of the Jews, Hoveden, parte post
I, p. 745 : Clam. 3 Ed. h

m. 1$. See further tit. Jews.

Justices of Labourers. Justices heretofore appointed

to redress the frowardness of labouring men, who would either

be idle or have unreasonable wages. See the old stats. 21

Ed. 3. c. 1 : 25 Ed. 8. c. 8 : 31 Ed. 1. c 6.

Justices of Nisi Pnius, are all one at this time with

justices of assize, for it is a common adjournment of a cause in

the Common Pleas, to put it off to such a day, nisi prius justi-

ciarii venerint ad eas partes ad capiendas assisas ; unless the

justices shall first come to a place named to take the assises

;

which they are sure to do ; and upon this clause of adjourn-

ment they are called justices of nisi prms, as wcU as justices of

assize. Their eommission you may see in Cromp. Juris, fol.

204- ; vet with this difference between them, that justices of

assise have power to give judgment in a cause, but justices of

n isi prius only to take the verdict. But in the nature of both

their functions, this seems to he the greatest difference, that

justices of nisi prius have to deal in causes personal as well as

real ; whereas justices of assize, in strictness, meddled only with

the possessory writs, called assize, Cornell* See tit. Justices

of Assize ; and tits. Assize, Judges, Jury.

Justices of Oyer and Terminer, fusticia rli ad audien-

dum et terminanduni.2 Were justices deputed upon some spe-

cial or extraordinary occasions. Fitzherbcrt in his Nat. Brcv.

saith, that the commission d'Oyer et Terminer is directed to

certain persons upon any great riot, insurrection, heinous mis-

demeanors, or trespasses committed. And because the occasion

of granting this commission should be maturely weighed, it is

provided by the statute made 2 Ed. 3. c. 2. that no such

commission ought to be granted, hut that they shall be des-

patched before the justices of the one bench or other, or justices

errant, except for horrible trespasses, and that by the special

favour of the king, Tiie form of this commission, see F. iV. B.

f. 1 1 0.

The courts of oyer and terminer, and general gaol deliver}',

are of a general nature, and universally diffused over the king-

dom j but yet are of a local jurisdiction, and confined to parti-

cular districts. These are held before the king's commissioners,

among whom are usually two judges of the courts at Westmin-

ster, twice in every year, in every county of the kingdom,

except in London and Middlesex, wherein they are held eight

times. These were slightly mentioned under the foregoing

article. Justices of Assize ; and under title Assize, it is observed,

that, at what is usually called the assizes, the judges sit by

virtue of five several authorities ; two of which, the commis-

sion of assize and its attendant jurisdiction of nisi prius, being

principally of a civil nature, are there explained ; to which

may here be added, that these justices have, by virtue of several
statutes, a criminal jurisdiction also in certain special cases.

2 Hal P. C. 31): 2 Ilawk. P. C. c. 7. As to another autho-
rity, the commission of the peace, see post, tit. Justices of the

Peace. It may here be mentioned, that all the justices of the
peace of any county wherein the assizes are held, are hound by
law to attend them, or else are liable to a fine, in order to

return recognizances, &c. and to assist the judges in such mat-
ters as lie within their knowledge and jurisdiction, and in
which some of them have probably been concerned, by way of

previous examination. Hut the authority now to be explained

is the commission of oyer and terminer, to hear and determine
all treasons, felonies, and misdemeanors. This is directed to

the judges and several others, or any two of them; but the
judges or Serjeants at law only are of the quorum, so that the

rest cannot act without the presence of one of them. The
words of the commission are, lt to inquire, hear, and deter-

mine \

4f so that by virtue of this commission they can only pro-

ceed upon an indictment found at the same assizes ; for they

must first inquire by means of the grand jury or inquest, before

they are empowered to hear and determine by the help of the

petit jury. Therefore they have besides all these a commission
of general gaol delivery, which empowers them to try and
deliver every prisoner who shall be in the gaol when the

judges arrive at the circuit town, whenever, or before whom-
soever indicted, or for whatever crime committed. It wTas

anciently the course to issue special writs of gaol delivery for

each particular prisoner, which were called the writs de bono et

mala; 2 Inst. 43 ; but these being found inconvenient and
oppressive, a general commission for all the prisoners hus long

been established in their stead. So that, one way or the other,

the gaols are in general cleared, and all offenders tried,

punished, or delivered over, twice in every year ; a constitu-

tion of singular use and excellence. Sometimes also, upon
urgent occasions, the king issues a special and extraordinary

commission of oyer and terminer and gaol delivery, confined to

those offences which stand in need of immediate inquiry and
punishment, upon which the course of proceeding is much the

same as upon general and ordinary commissions.

Formerly it was held, in pursuance of the statutes 8 R. 2.

c. 2 : 33 H. 8. c. 4. that no judge or other lawyer could act in

the commission of oyer and terminer, or in that of gaol deli-

very, within his own county where he was born or inhabited ;

in like manner as they are prohibited from being judges of

assize, and determining civil causes. But that local partiality,

which the jealousy of our ancestors was careful to prevent,

being judged Jess likely to operate in the trial of crimes and
misdemeanors, than in matters of property and disputes between
party and party, it was thought proper by the stat. 12 G. 2.

c. 27. to allow any man to be a justice of oyer and terminer

and general gaol delivery within any county of England.
4 Comm. 2f>9—2?1. In fine, as the justices of assize and nisi

prius arc appointed to try civil causes, so are the justices of

oyer and terminer and gaol delivery to try indictments for

crimes all over the kingdom, at what are usually denominated
the circuits or assizes ; and the towns where they come to

execute their commissions are called the assize towns, and gene-

rally the county towns.

Justices of the Pavilion, justiciarii pavilionis^ Are
certain judges of a pie powder court, of a most transcendent
jurisdiction, held under the Bishop of Winchester at a fair on

St. Giles's Hill near that city, by virtue of letters patent

granted by Richard II. and Edw. IV. Episcopus Wynton, et

successores suos3 a tempore quo, §c., Justiciarios suos, qui

vocanlur Justiciarii Paviliones, cognitiones placitorum et aliontm

negotiorum eadem ferid durante, necnon claves portarum et

cusiodiam prcedictw civitatts nostra* Wynton, pro cerlo temjwre

jeriai illius, et nonnullas alias libertales, immunitates et consue-

tudines kahuisse, Sfc. See the patent at large in Prynne's

Animad, on 4 Inst. fol.
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JUSTICES OF THE PEACE.
Judges of record, appointed by the King's commission to be

justices within certain limits
; generally within the counties

where they are resident ; for the conservation of the peace,

and for the execution of divers things comprehended within
their commission, and within divers statutes committed to

their charge. Dalf. c. 2. See Bum's J., tit. Justices of the

Peace* The principal of these is the Custos Rotulorum, or

keeper of the lecords of the county. 1 Comm. 34Q.

I. Of the origin of these officers,

II. Of their commission and its determination.

III. Of Iheir quaIifica tion s.

IV. Of their power, duty, and office.

V. Of their liability, protection, and indemnity.

I, The common law hath ever hail a special care and regard

for the conservation of the peace ; for peace is the very end
and foundation of civil society. And therefore before the pre-

sent constitution of justices was invented, there were peculiar

officers appointed by the common law for the maintenance of

the public peace. Of these, some had and still have this power
annexed to other offices which they bold ; others had it merely
by itself, and were thence named Custodies or Conservatores

Pads. Those that were so virtute officii still continue ; but

the latter sort are superseded by the modern justices.

The King's Majesty is, by his office and dignity royal, the

principal conservator of the peace within all bis dominions, and
may give authority to any other to see the peace kept, and to

punish such as break it ; hence it is usually called the King s

peace. Lamb* Eirenarck. 12. The lord chancellor or keeper,

the lord treasurer, the lord high steward of England,
(when any such offices are in being), and all the justices of

the Court of King's Bench (by virtue of their offices), and the

master of the rolls (by prescription), are general conservators

of the peace throughout the whole kingdom, and may commit
all breakers of it, or bind them in recognizances to keep it.

Lamb* 12. The other judges are so, only in their own courts.

The coroner is also a conservator of the peace within his own
county i as is also the sheriff; and both of them may take a

recognisance or security of the peace. Brit. 3 : F. A\ B. 81.

Constables, tything-men, and the like, are also conservators of

the peace within their own jurisdictions ; and may apprehend
all breakers of the peace, and commit them, till they find sure-

ties for their keeping it. Lamb. 14. See tit. Constable.

Those that were, without any office, simply and merely con-

servators of the peace, either claimed that power by prescrip-

tion, or were bound to exercise it by the tenure of their lands;

or, lastly, were chosen by the freeholders in full county- court

before the sheriff ; the writ for their election directing them
to be chosen de probioribus ct potentioribus comitates sin in cus-

todes pads. Lamb. 15— 17- Put wThen Queen Isabel, the

wife of Edward II* S
had contrived to depose her husband, by a

forced resignation of the crown, and had set up his son Edw. III.

in his place, tins being a thing then without example in Eng-
land, it was feared would much alarm the people

; especially

as the old King was living, though hurried about from castle

to castle, till at last he met with an untimely death. To pre-

vent therefore any risings, or other disturbances of the peace,

the new King sent writs to all the sheriffs in England, the

form of which is preserved by Thomas Walsingham, Hist. A.T).

] 3'127 ; giving a plausible account of the manner of his obtain-

ing the crown ; to wit, that it was done ipsius patris bene

placito ; and withal commanded each sheriff, that the peace be

kept throughout his bailiwick, on pain and peril of disinherit-

ance and loss of life and limb. And in a few wTeeks after the

date of these writs, it was ordained in parliament, by stat,

1 Ed. 3. stat. 2. c. 16. that, for the better maintaining and keep-

ing of the peace in every county, good men and lawful, which

were no maintainors of evil or barretors in the county, should be

assigned to keep the peace. And in this manner, and upon this

vo l- i.

occasion, was the election of the conservators of the peace taken
from the people and given to the King,Lflw*6.20; this assignment
being construed to be by the King's commission,' stats. 4 Ed. 3.

c. 2: ) S Ed. 3. .stat. 2. c. 2. But still they were only called

conservators, wardens, or keepers of the peace; till the stat
r> 4 Ed.3. v. J. gave them the power of trying Felonies j arid

then they acquired the more honourable appellation ofjustices.

Lamb. 23.

Polidore Virgil says, that justices of the peace had their

beginning m the reign of William I,, called the Conqueror
;

but Sir Edward Coke was of opinion, that in the sixth year of

King1 Edward I., Prima JuU institutio Justidariorum pro pace

COfiservandd* Mr, Prynne affirms, that in the reign of King
Henry III., after the agreement made between that king and
his barons, guardians ad pacem conservandam were constituted;

and Sir Henry Spelman differs from both these, being of opinion

that they were not made until the beginning of the reign of

King Edward III., when they were thought necessary for sup-

pressing commotions, which might happen upon dethroning of

King Edward II. It is certain the general commission of the

peace, by statute, began 1 Ed. 3 ; though before that time there

were particular commissions of peace, to certain men, in certain

places ; but not throughout England. 2 Nets. Ab. 1063.

To explain further what has been said above, as to the elec-

tion of the conservators of the peaee being taken from the

people and given to the King, it should be remarked, that such

election, when made, was by force of the King's writ ; after

which election so made and returned, the King directed a writ

to the party so elected, to take upon him and execute the

office until the King should order otherwise. 2 Inst. 558, 55y.

Justices of peace were formerly to be allowed l.y, a-day

during their attendance at the quarter sessions, to be paid by
the sheriffs of counties. See stats. 12 11.2. c. 10 : 14 R. 2, c. 11.

II. Justices of the peace are of three sorts:— 1st. By act of

parliament, as the Bishop of Ely and his successors, and the

Archbishop of Vork, and Bishop of Durham, by the lJ7 H« &
c. 24. § 20, 21, 22. Sndly. By charter or grant, made by the

King, under the great seal, as mayors and other chief officers

in corporate towns. See post, Justices of Peace within Liberties.

Srdly, By commission under the great seal.

The last named justices are appointed by the King's spe-

cial commission under the great seal, the form of which

was settled by all the judges, A. D. 1590. Lamb. 4.3. 35.

The power of constituting them is only in the King; though
they are generally made at the discretion of the lord chancellor

or lord keeper, by the King's leave ; and the King may now
appoint in every county in England and Wales as many as

he shall think fit. 1 Inst. 174, 175. See post, 1 1 J- And
scmble, that since the 27 H. 8. c. 24. § 2. the King cannot

delegate his power of creating justices of the peace. 3 B.SfC.
762 : 5 D. $ R. 0'54 : 1 C. $ P. 45<), 65$

Their commission appoints them all, jointly and severally, to

keep the peace ; and any two or more of them to inquire of

and determine felonies and other misdemeanors ; in which

number some particular justices, or one of them, are directed to

be always included, and no business to be done without their

presence ; the words of the commission running thus, <f Quorum
{of whom) aliquem veslrum, A. B. C. D., &e. unum esse volumus,

any one of you the aforesaid A. B. C. D., &c. we will shall be

one ;
" whence the persons so named are usually called justices

of the quorum. And formerly it was customary to appoint

only a select number of justices, eminent for their skill and dis-

cretion, to be of the quorum ; but now the practice is to ad-

vance almost all of them to that dignity, naming them all over

again in the quorum clause, except perhaps only some one per-

son for the sake of propriety; and no exception is now allow-

able for not expressing in the form of warrants, orders, &c,
that the justice who issued them is of the quorum. Stat.

26 G. 2. c. 27. See also stat. 7 G. 3. c. 21, When any justice

intends to act under this commission, lie sues out a writ of

5 I
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dedtmus potestatem, from the clerk of the crown in Chancery,
empowering certain persons therein named to administer the
usual oaths to him ; which done, he is at liberty to act.

As the office of these justices is conferred by the King, so it

subsists only during His pleasure \ and is determinable, 1. By
the demise of the crown ; that is, in six months after. Slat.

1 Ann. c. 8. But if the same justice is put in commission by
the successor, he shall not be obliged to sue out a new dedimus,
or to swear to his qualification a fresh ; slat. 1 G. $. c\ 13 ; nor
by reason of any new commission, to take the oaths more than
once in the same reign. Slat. ? G. 3. c. 9.-2. By express

writ under the great seal, discharging any particular person
from being any longer justice. Lentil). ti~.—3. 15y superseding
the commission by writ of supersedeas, which suspends the
power of all the justices, but docs not totally destroy it, seeing
it may be revived again by another writ called a procedendo.—
k By a new com mission, which virtually, though silently, dis-

charges all the former justices that are not included therein ;

for two commissions cannot subsist at once.— 5. By accession

of the office of sheriff or coroner. Slat. 1 Mar. slat* 2. c. 8.

£A sheriff cannot act as a justice during the year of his office ;

but it has been observed, that neither this statute referred to by
Blackstone, nor any other, disqualifies a coroner from acting as

justice of the peace : nor do the two offices in their nature
seem incompatible. 1 Comm. c. J), n. I k]

Formerly it was thought, that if a man was named in any
commission of the peace, and had afterwards a new dignity

conferred upon him, that this determined his office ; he no
longer answering the description of the commission ; but now
by stat. 1 Ed. (j. c. 7> it is provided, that, notwithstanding a new
title of dignity, the justice on whom it is conferred shall still

continue a justice. If a new commission is made and granted
for justices of peace, out of which some of the justices in

the old commission are omitted, yet what acts they do as jus-
tices ate lawful till the next sessions, at which the new commis-
sion is published ; and when the new commission is published,

they are to take notice of it, and not act further. Moor. 187-

Though by granting a new commission, discbarge under the

great seal, accession of another office, and by the demise of the
King, the power and offices of justices of the peace determine,

4 Inst. 165 ; yet till then they are empowered to act in a great

many particular cases by statute*

On renewing the commission of the peace (which generally

happeneth as any person is newly brought into the same),
there cometh a writ of dedimus potestatern directed out of

Chancery, to some ancient justice (or other) to take the oath of

him which is newly inserted, which is usually in a schedule

annexed : and to certify the same into that court, at such a

day as the writ commanded.. Unto which oath are usually

annexed the oaths of allegiance and supremacy. Lamb. 53.

The form of which oath of office at this day is as followeth :

" Ye shall swear, that as justice of the peace in the county

of W. in all articles in the King's commission to you directed,

you shall do equal right to the poor and to the rich, after your
cunning, wT

it, and power, and after the laws and customs of

the realm, and statutes thereof made : and ye shall not be of

counsel of any quarrel hanging before you : and that ye hold

your sessions after the form of the statutes thereof made. And
the issues, fines, and amerciaments that shall happen to he made,
and all forfeitures which shall fall before you, ye shall cause to

be entered without any concealment (or embezzling) and truly

send them to the King's Exchequer. Ye shall not let, for gift

or other cause, but well and truly ye shall dn your office of

justice of the peace in that behalf : and that you take nothing

for your office of justice of the peace to be done, but of the

King and fees accustomed, and costs limited by statute. And
ye shall not direct, nor cause to be directed, any warrant (by

you to be made) to the parties, but ye shall direct them to the

bailiff of the said county, or others the King's officers or minis-

ters, or other indifferent persons, to do execution thereof. So
help you God/' Burn, J.} tit. Justices of the Peace, IIL

Under the provisions of the 10 G. 4, c. 7, Roman Catholics

may qualify as justices of the peace on taking the above oath of

office and the oath in the act mentioned, instead of the oaths

of allegiance and supremacy. See Roman Catholics.

III. Touching the number and qualifications of these jus-

tices: it was ordained by stat. 18 Ed. 3. slat, 2. c. 2. that two
or three of the best reputation in each county should be assigned

to keep the peace. But these being found rather too few for

that purpose, it was provided by stat. , i t Ed. 3. c. 1 . that one

lord, and three or four of the most worthy men in the county,

with some learned in the law, shall be made justices in every

county. But afterwards the number of justices through the

ambition of private persons, became so large, that it was thought

necessary, by stats. I 2 R. 2. c. 1 0. and 1 4 11. 2. <?. 1 1 . to restrain

them at first to six, and afterwards to eight only. But this

rule is now disregarded, and the cause seems to be (as Lam-
bard observed long ago) that the growing number of statute

laws, committed from time to time to the charge of justices of

the peace, have occasioned also (and very reasonably) their

increase to a larger number.
And as to their qualifications, the statutes just cited direct

them to be of the best reputation, and most worthy men in

the county ; and stat. 13 R. 2. stal. 1. c. 7- orders them to be

of the most sufficient knights, esquires, and gentlemen of the

law. Also, by stat. 2 H. 5. stat. 2. c. 1. they must be resident

in their several counties. And because, contrary to these

statutes, men of small substance had crept into the commission,

whose poverty made them both covetous and contemptible, it

was enacted by stat. 18 II. 6. c. 11. that no justice should be put

in commission, if he had not lands to the value of 20/. per annum.

And the rate of money being greatly altered since that time, it

was enacted by slats. 5 G. 2. c. I 8 : IS G. 2. c. 20. th;it every

justice, except as is therein excepted, shall have 100/. per

annum, clear of all deductions ; and, if he acts without such

qualification; he shall forfeit 100/. This qualification is almost

an equivalent to the 20/. per annum required in Henry the

Sixth's time ; and of this the justice must now make oath.

Stat. 18 G. 2. a, 20. Also, it is provided by the 5 G. 2. c. IS-

that no practising attorney, solicitor, or proctor, shall be capable

of acting as a justice of the peace for any county.

The said stat. 18 G. 2, c 20. provides that no person shall be

capable of being a justice of peace, or acting as such, who shall

not have in law or equity, for his own use in possession, a free-

hold, copyhold, or customary estate for life, or some greater

estate, or for years determinable upon a life or lives, or 2

J

years, in lands, &c. of the clear yearly value of 100/. over

and above all incumbrances, rents, and charges; or entitled

to the immediate reversion or remainder in lands, &c* of 300/,

per annum, and who shall not take the oath in this act men-
tioned, under the penalty of 100/. to be recovered by action

of debt j and the proof of the qualification to lie on the defend-

ant ; and if he insist on any lands not mentioned in the oath,

he is to give notice of them ; and lands not mentioned in the

oath or notice are not to be allowed,

This act does not extend to corporation justices, or to

the eldest sons of peers, and of gentlemen qualified to be

knights of shires, the officers of the Board of Green Cloth,

principal officers of the navy, under secretaries of state,

heads of colleges, or to the mayors of Oxford and Cam-
bridge ; all of whom may act without any qualification by

estate.

Though the above statute says no man without specified

qualification shall he capable of being a justice, the acts which

an unqualified person docs are not therefore invalid. He ex-

poses himself to the penalty, but the consequences would

be most pernicious if these acts were void : if, for example,

his warrant were of no authority, then all who acted under

it, and as they supposed in the execution of the law, would

be trespassers, resistance to them would be lawful, and aid

afforded to them unlawful. 3 B. $ A 26'6\
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IV. The power, office, and duty of a justice of the peace
depend on his commission, and on the several statutes which
have created objects of his jurisdiction* His commission, first,

empowers him singly to conserve the peace ; and thereby
gives him all the power of the ancient conservators at the

common law, in suppressing riots and affrays, in talcing secu-

rities for the peace, and in apprehending and committing
felons, and other inferior criminals. It also empowers any
two or more to determine all felonies, and other offences

;

which is the ground of their jurisdiction at the sessions. And
as to the powers given to one, two, or more justices by the

several statutes, which from time to time have heaped upon
them such an infinite variety of business, that few care to

undertake, and fewer understand, the office ; they are such,

and of so great importance to the public, that the country is

greatly obliged to any worthy magistrate that, without sinister

views of his own, will engage in this troublesome service.

1 Comm.* c. 9 : and see 4 Comm. c. 20.

They are justices of record, for none hut justices of record

can take a recognizance of the peace. Every justice of peace

hath a separate power, and may do all acts concerning his

office apart and by himself; and even may commit a fellow

justice upon treason, felony, or breach of the peace : and this

is the ancient power which conservators of the peace had at

common law. But it has been held, that one justice of the

peace cannot commit another justice, for breach of the peace,

though the justices in sessions may do it. Lamb. Just. 385 :

JcTik. Cent, By several statutes justices may act in

many cases where their commission doth not reach, the sta-

tutes themselves being a sufficient commission. Lamb. lib. 4:

Wood's Inst. 79, 80.

The slat. I II. 7- C. 12. (and stats. 33 77. 8. c. 10; 37 H. 8.

c. 7 ) gi ve them a farther general power than U expressed

either in their commission, or in any particular statute. The
particular statutes are to be executed as they direct ; wherein
if no express power is given to any one justice, he can admo-
nish only, and if not obeyed, may make presentment of the

offence upon the statute, and with his fellow justices hear

and determine it in sessions ; or he may bind the offender

to the peace, or the good behaviour: some statutes empower
one justice of peace alone to act ; some require two, three, four

justices, &c. And where a special authority is given to justices

of peace, it must be exactly pursued ; or the acts of the justices

will not be good. 2 Saik, 475.

If a justice of peace docs not observe the form of proceeding

directed by statute, it is coram nan judice> and void ; but if

He acts according to the direction of the statutes, neither the

justices in sessions nor B. R. can reverse what he has done.

Jones, 170.

The power of justices is ministerial when they are com-

manded to do any thing by a superior authority, as by the

Court of B. R. &e. In all other cases they act as judges: hut

they must proceed according to their commission, &c. Where
& statute requires any act to be done by two justices, it is an

established rule, that if the act is of a judicial nature, or is the

result of discretion, the two justices must be present to concur

and join in it, otherwise it will be void ; as formerly, in orders

of removal and filiation, the appointment of overseers, and now,

in the allowance of the indenture of a parish apprentice ; but

where the act is merely min sterial, they may act separately, as

in the allowance of a poor-rate. This is the only act of two

jus' ices which has yet been construed to be ministerial • and

the propriety of this construction has been justly questioned.

4 T. R. 386.

A man may be a justice of peace in one part of Yorkshire,

and yet not be a justice of peace in every part of the county ;

this county being divided into separate ridings. Hill, 22

('or. B. R.
From the general rule of law that a justice is to act only

within his own county, two considerations arise : one, how
far a justice can act when he is out of the county ; the other

when he is in the county, how far his power extends to other
counties.

As to the former case, when he is out of the county, it is

said that the justices have no coercive power when out of the
county ; and therefore that an order of bastardy (see nowr

Poor, VI L) or for payment of labourer's wages, made by them
out of the county, is not binding. Yet it is said, that recogni-

zances and informations voluntarily taken before them in any
place are good. 2 Hawk. P. C. And Hale says, that a justice

of the peace may do a ministerial act out of his county, as
examining a party robbed whether he knows the felons: but
that he cannot do a compulsory act, as committing a person for

not giving a recognizance.

Now, however, by the 28 G> 3. c. 49. (and 59 G. 3, c. 92.

as to Ireland) any justice acting as such for any two or more
counties, being adjoining counties, may act in all matters con-

cerning any or either of the said counties ; and all acts of any
such justice, and of anv officer hi obedience thereto, shall be as

valid as if done in the county to which they relate. Provided
that such justice be personally resident in one of the said coun-
ties at the time of doing such act, and that his warrants, &c.

be directed, in the first instance, to the constable, &e. of the

county to which the same relate.

Also by stat. 9 G. 1. c. 7. a justice dwelling in a city or

precinct, that is a county of itself within the county at large,

may act at his own dwelling-house for such county at large.

This statute was explained by stat. 28 G. 3, c* 49* § 4, which
provided that any justice acting for any county at large, may
act as such at any place within any city, &c. being a county
of itself, and situate within, or adjoining to such county at

large; but not to extend to give such justices of the county,

not being justices of the city, &c. power to act in any mat-

ters relating to such city, &c. As to Ireland, see 59 G. 3.

c. 92. § 4.

Doubts having arisen whether justices acting for a county

at large were empowered by the above statute to act within

any city or other precinct having exclusive jurisdiction, but

not being a county of itself, it was enacted by the 1 and 2 G. 4*

c. (S3, that justices of counties or divisions of counties may act

in any such jurisdiction within or adjoining to such counties, &c.

Justices either of the county from which tenants fraudu-

lently remove goods, or of that in which they are concealed,

mav convict the offenders in their respective counties. Unless

facts are stated to make the contrary appear, the court always

presumes in favour of the acts of inferior jurisdictions,

/?. v. Morga?i, Caid. ca. 156,

By the S3 G, S. c. 55, § 3., where a distress cannot be found

in the jurisdiction of a justice granting a warrant for that

purpose, the same may be levied on the offender's goods in

another county, upon the warrant being indorsed by a justice

of that county.

A justice ought not to act in any case in which he himself

is interested, but should cause the party to be convened and

carried before some other justice, or desire the aid of some

other justice who is present. Da/L c. 173.

If any matter concerning an office held by a justice comes in

question at the sessions, and he joins in making the order, it is

void. 2 Saik. 20/.

By stat. 16" G. 2. e, 18. justices of peace may do all things

relating to the laws for relief of the poor, the passing and

punishing vagrants, the repairs of the highways, or concerning

parochial taxes or rates, ah hough such justices are rated to

the taxes, within any place where they execute their office:

but no justice shall act in determining any appeal to the

quarter sessions, from any order that relates to the parish

where he is so charged. In the case of R. v. Yarpole it was

determined, that on an appeal to the sessions, against an order

of removal, those justices who are rated to the relief of the

poor in either of the contending parishes have not a right to

vote. 4 T. R. 71-

By stat. 13 G. 2. c. 18. ho certiorari shall issue to remove

5 1 8
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any order, made by justices of peace of any county, &c, or at

the quarter sessions, unless it be applied for within six months,

and proved on oath that six days
1

notice in writing was
given to the justices, by whom the order was made, that they

or the parties concerned may shew cause against it* See tit.

Certiorari.

If a commission of oyer and terminer issues to hear and

determine felonies, that determines the commissions of justices

of peace as to felonies, though not as to the peace, &c.

The stat. 1 and 2 P. <j M. c. 13. (the provisions of which

are incorporated and amended by the 7 0. 4. c. (>4.) directs

justices of peace to take examinations in cases of felony and

murder, and to certify them to the justices of gaol -delivery,

&c, after which they forbore to try great felonies. //. P. C. 166.

Justices of peace may take an information against persons

committing treason ; issue warrants for their apprehension,

and commit them to prison, &c. They commit all felons in

order to trial ; and bind over the prosecutors to the assizes

:

and if they do not certify examinations and informations to the

next gaol- delivery, or do not bind over prosecutors, &c. they

shall be fined. Bait c II*

With respect to the authority of a justice of peace to admi-

nister an oath to a party brought before him to be examined

on a m.Utcr within his jurisdiction, or in pursuance of an act

of parliament ; although there is some obscurity in the 15 G. 3,

(\ which rather encumbers than aids the common law upon

the subject, there appears no doubt that when a justice

is either expressly or impliedly required by a statute to

examine witnesses with a view to the performance of any

judicial act, he has not only authority, but it is his duty to

examine such witnesses according to the mode prescribed by

the common law, which is on oath. See Lamb. 213 : Dalt.

c. 16 : 1 Bale, 586 1 1 Deac. Or; Law, 719-

For larceny and small felonies, the justices in their quarter

sessions may try offenders; other felonies being of course

tried at the assizes; and in case of felonies, and picas upon

penal statutes, they cannot hold cognizance without an express

power given them by the statutes. Justices of peace in their

sessions cannot try a cause the same sessions, without consent

of parties, &e., for the party ought to have convenient time, or

it will be error, Cro. Car. 317: 'Sid. 334. Nor can the ses-

sions of justices refer a matter which ought to be tried, to be

determined by another session
;
yet they may refer a thing to

another to examine, and make report to them for their deter-

mination. 2 Stilt 477- The sessions is all as one day, and

the justices may alter their judgments at any time while it

continues. Ib. 49 I.

With respect to the times when justices are to hold their

sessions, and generally as to their powers and duties there, see

Sexton a- of the Peace.

It is incident to the office of a justice of peace to commit

offenders; and a justice may commit a person that doth a

felony in his own view, without warrant; but if it be on the

information of another, he must mate a warrant under hand

and seal for that purpose. If a justice issue a warrant to

arrest a felon, and the accusation be false, the justice is ex-

cused, where a felony is committed; if there he no accusation,

action will lie against the justice. 1 Leon. 187* A justice

makes a warrant to apprehend a felon; though he is not

indicted, he who executes the warrant shall not be punished.

i:j Rep. 76: Cro. Jac. 432. If complaint and oath be made

before a justice of peace, by one, of goods stolen, and that he

suspects they are in such a house, and shows the cause of his

suspicion ; the justice may grant a warrant to the constable,

&c. to search in the place suspected, and seize the goods and

person in whose custody they are found, and bring them before

him or some other justice, to give an account how he came by

them ; and farther to abide such order, as to law shall apper-

tain. 2 Hales Hist. P. C. II 4. The search on these

warrants ought to be in the day-time, and doors may be

broken open by constables to take the goods; which are to

be deposited in the hands of the sheriff, &c. till the party

robbed hath prosecuted the offender, to have restitution, lb.

150, 151,

A justice of peace may make a warrant to bring a person

before himself only, and it will be good; though it is usual

to make warrants to Tiring the offenders before him or any

other justice of the county, &c. And if a justice directs his

warrant to a private person,, he may execute it. 5 Rep* 60S

1 SalL 347.

It seems now to be indisputable, that in all eases where

justices of peace have a jurisdiction over the offence, they may
grant a warrant in order to compel the person accused to ap-

pear before them ; for it would he absurd to give them power

to examine an offender, unless they had also a power to com-

pel him to attend and submit to such examination, 2 Hawk,
P. (.'. e. KJ. § 15. And this extends undoubtedly to all treaT

sons, felonies, and breaches of the peace, and also to all such

offences as they have power to punish by statute. Sir E. Cuke

indeed hath laid it down, that a justice of the peace cannot

issue a warrant to apprehend a felon upon bare suspicion
; no,

not even till an indictment be actually found; 4 Inst, 17ft;

and the contrary practice is by others held to be grounded

rather upon connivance than the express rule of law, though

now by long custom established, 2 Hawk. P. C. c. IS. § 1 6.

A doctrine which would in most cases give a loose to felons to

escape without punishment ; and therefore Sir Matthew Hale

hath combated it with invincible authority and strength of

reason: maintaining, 1, That a justice of peace hath power

to issue a warrant to apprehend a person accused of felony,

though not yet indicted; 2 Hal. P. C, 10$ ; and, 2. That he

may also issue a warrant to apprehend a person suspected of

felony, though the original suspicion he not. in himself, but

in the party that Drays his warrant, because he is a com-

petent judge of the probability offered to him of such sus-

picion. But in both cases it is fitting to examine upon oath

the party requiring a warrant, as well to ascertain that there

is a felony or other crime actually committed, without which

no warrant should be granted ; as also to prove the cause and

probability of suspecting the party against whom the warrant

is prayed. Ibid. 110. This warrant ought to be under the

hand and seal of the justice, should set forth the time and

place of making, and the cause for which it is made ; and

should be directed to the constable, or other peace officer (or,

it m iv be, to any private person byname); Salk. 176; re-

quiring him to bring the party either generally before any

justice of the peace for the county, or only before the justice

who granted it ; the warrant in the latter case being called a

special warrant. 2 Hawk. P. C. c. 1 3. § 26. A general war-

rant to apprehend all persons suspected, without naming or

particularly describing any person in special, is illegal and void

for its uncertainty ; 1 Hal. P. C. 580: 2 Hawk. P.C.c.13;
for it is the duty of the magistrate, and ought not to be left

to the officer, to judge of the ground of suspicion. And a

warrant to apprehend all persons, guilty of a crime therein

specified, is no legal warrant ; for the point, upon which its

authority rests, is a fact to be decided on a subsequent trial;

namely, whether the person apprehended thereupon be really

guilty or not. It is therefore in fact no warrant at all ; for it

will not justify the officer who acts under it ; whereas a war-

rant properly penned (even though the magistrate who issues

it should exceed his jurisdiction), will, by stat. 21- G. 2. c. 44.

at all events indemnify the officer who executes the same mi-

nisterially. And when a warrant is received by the officer,

he is bound to execute it, so far as the jurisdiction of the ma-

gistrate and himself extends. A warrant from the chief or

other justice of the Court of King's Bench extends all over

the kingdom, and is tested or dated England, not Oxfordshire,

Berks, or any other particular county. But the warrant of a

justice of the peace in one county, as Yorkshire, must be

backed, that is, signed, by a justice of the peace in another, as

Middlesex, before it can be executed there. Formerly, *ega-
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larly speaking, there ought to have heen a fresh warrant

in every fresh county; but the practice of backing warrants

had long prevailed without law, before it was authorised bv

stats* 23 G. 2. c. 26. § 11. 24 G. 2. c. 55. and 13 G. 3, c. 31.

4 Comm. 220—292.
The 24 G. 2. c. 55. enacts, that where a justice shall grant

a warrant against a person escaping or residing out of his juris-

diction, a justice of the county, tkc. where such person shall

reside shall indorse his name on the warrant, which shall be a

sufficient authority to the person to whom the warrant was
originally directed, to execute the warrant, and carry the per-

son before the justice who indorsed the warrant, or any other

justice of the same county, who, if the offence be bailable,

shall take bail for the person's appearing at the next sessions

for die county, &e. where the offence was committed, and de-

liver the recognizance and all proceedings to the constable, &e.

who apprehended the party, to be by him delivered to the

clerk of the peace of the county, &c. where the fact was com-

mitted ; if the fact be not bailable, or the party shall not give

bail, the constable may carry the party before a justice of the

county where the fact was committed. No action lies against

the justice who indorses such warrant, but only against the

justice who granted it.

By stat. 13 G. 3. c. 51- offenders against whom warrants

are issued by any justice of peace in England escaping into

Scotland, the justices in Scotland may indorse the warrant,

and the offender shall be conveyed to the adjacent county of

England, and the justices there shall (if that is not the county

where the offence was committed) indorse the warrant, &c.

according to the directions of stat. 24 G. 2* c. 55* And by

54 G. 3. c, 180". the provisions of the act 13 G. 3, <?. SI. are

extended to the cases of all warrants issued in England, Scot-

land, or Ireland respectively. For a fuller statement of the

provisions of the statutes 44 G, 3. c. 92. and 45 G. 3. c. 92.

see tit. Ireland.

In cases of summary conviction, and the lighter kinds of

misdemeanors, a magistrate should issue a summons against

the party, and not a warrant in the first instance. 13 East,

55. But if a party disobeys the summons, then the justice

mav properly issue a warrant against him for where a sta-

tute gives a justice jurisdiction over an offence, it impliedly

gives him a power to compel the attendance of the party

charged with it. 12 Rep, 131 6. : 2 Haivk. c. 13. § 15:

10 Mod. 248: 2 Bing. 63.

For the power of justices to take bail for offences under the

7 G. 4. c. 6*4. see Bail, II.

Justices of peace may make and persuade an agreement in

petty quarrels and breaches of the peace, where the King is

not entitled to a fine : though they may not compound of-

fences, or take money for making agreements, Noy> 103.

Justices may not intermeddle with property ; if they do, action

lies against' them and the officers who execute their orders,

3 Sail-, 217- Hut see tit. Forcible Entry.

A justice of peace hath a discretionary power of binding to

the good behaviour ; and may require a recognizance with a

great penalty of one for his keeping of the peace, where the

party bound is a dangerous person, and likely to break the

peace, and do much mischief Pasch. 1()52: 2 Lill. Mr. 131.

Ami where a person is to he bound to the good behaviour, for

default of sureties he may be committed to gaol. But a man

giving security for keeping the peace in I?. II, or the Chancery,

may have a supersedeas to the justices in the county not to

take security ; and so where a person hears of a warrant out

against him, and gives surety of the peace to any other jus-

tice, &e. Sac tit Surely of ike Peace.

A magistrate, in case of a breach of the peace within his

view , mav instantly order the offender into custody ; 7 East,

536: 6 Esp 36 ; and in such case may commit the offender

without warrant or information. Lqffi, 21. Or for an appre-

hended breach of the peace. Id.

A justice of the peace is authorised to require surety of the

peace for a limited time, according to his discretion, and need

not bind the party over to the next session only, 2 B. dy A.

2?8« And in a recent case the court refused to interfere with

the discretion of magistrates in taking security for keeping the

peace, 2 N. $ M. 379*

If one make an assault upon a justice of peace, he may ap-

prehend the offender, and send him to gaol till he finds sureties

for the peace; and a justice may record a forcible entry upon

his own possession : in other cases he cannot judge in his own
cause. Wood's Inst. 81. Where a man ahuseth a justice by

words, before his face, or behind his back, in relation to his

oflice, he may be bound to his good behaviour ; and if a jus*

tice of peace be abused in the execution of his office, the of-

fender maybe also indicted and fined. Cramp. 149: 4 Rep. lei.

To say of a justice of peace he doth not understand law, &e.

is indictable ; and contempts ngainst justices are punishable by

indictment and fine at the sessions. 3 Mod, 13f): 1 Sid. 144.

But abusing a justice out of his office by words that do not

relate to his office, seems to stand only as in the case of other

persons.

As to summary convictions by justices, see Conviction. By
the 3 G. 4. c. 23. a general form of conviction is given in all

cases where no form is contained in the acts, empowering ma-

gistrates to decide offences in a summary way.

By § 2. one justice may receive original informations in

cases where two or more justices arc empowered to hear and

determine.

In all cases where a justice is empowered to hear and de-

termine a matter out of sessions, he should make a record in

writing, under his hand, of all the matters and proofs ; and all

convictions should be returned by him to the sessions. Da!/.

C.115.2T. R. 285. And see 7 and 8 G. 4. c. 29. § 74 : and

7 and 8 G. 4. c. 30. § 40.

So it is the indispensable duty of a justice to take all charges,

of whatever nature or kind they may be, in writing. 1 Leach,

202. And by 7 G. 4. c. 04. § 2, 3. he is required to certify

all examinations and depositions, in cases of felony and mis-

demeanor, and deliver them to the proper officer of the court

in which the trial of the accused is to be had. And by § 5.

he is liable to be fined by the court for any neglect of his

duty in this respect, upon proof of the offence, in a summary

manner. See Bail, II. I.

By the 27 G. 2. c. 20. in all cases of a warrant of dis-

tress for levying any penalty inflicted, or money directed to be

paid, the justice or justices granting such warrant, may

therein order the goods distrained to be sold within a certain

time limited in the warrant, to be not less than four days, nor

more than eight days, unless the penalty or money, with the

reasonable charges of taking and keeping such distress, be

sooner paid. The officer may deduct the reasonable charges of

taking and keeping, and selling the distress; and, if required,

shall shew the party his warrant, and permit him to take a

copy of it. This not to extend to stats. 7 and 8 W. 3. c. 34 :

1 G. 1 . c. 6, as to levying tithes, &c. on Quakers. The stat.

18 G. 3. c. 19- enables justices to award costs on determina-

tion of complaints before them, and to levy them by distress

and sale of the party's goods, or commit the offender to the

house of correction. General rules as to costs may be settled

in sessions, and allowed by the judges on their circuits.

By 41 G. 3. (Us K.) c. 85. for better payment of fines and

forfeitures imposed by justices out of sessions in England,

receipts were to be given by the justices for such fines, accounts

thereof kept by them, and the amount paid over annually to

the sheriff" of the county; a duplicate account, to charge the

sheriff; was to be transmitted by the justice to the clerk of the

peace.

And now, in all cases, where the offender is convicted in a

fine or penalty, the justice is required, by the 3 G. 4. c. 46.^ 2.,

to certify the amount and particulars of the fine, or forfeiture

to the clerk of the peace. And see the 4 G. 4, c. 37-

The stat. 26 G. 2. c. 14, was made for the regulation of
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fees of justices
1

clerics; a table of which is to be made at ses-

sions, and allowed by the judges on their circuits ; and in

Middlesex, by stat. 27 G. 2. c. Ifi. by the chief justices at

Westminster, or any two of them. And by 57 G. 3. c J)l.

the justices at sessions are empowered to settle the fees of the

clerk of the peace.

V. If a well-meaning justice makes any undesigned slip in his

practice, great lenity and indulgence are shewn to him in the
courts of law : and there are many statutes made to protect

him in the. upright discharge of his office; which, among
other privileges, prohibit such justices from being sued for any
oversights without notice beforehand ; and stop all suits

begun, on tender made of sufficient amends. See stats* 7 Jac.

1* c. 5 : 21 Jac* 1, c. 12 : 24 G. 2. c. 44 ; 43 G $* c. 141.

See Post* But, on the other hand, any malicious or tyran-

nical abuse of their office is usually severely punished ; and all

persons who recover a verdict against a justice, for any wilful

or malicious injury, are entitled to double costs. See I Comm.
;i~>0—#54.

The stat. 24 G. 2. c 44. particularly provides, that no writ

shall be sued out against any justice of peace, for any thing
done by him in the execution of Iris office, until a notice in

writing shall be delivered to him one month before the siting

out the same, containing the cause of action, &c, within which
month he may tender amends, and if the tender be found suf-

ficient; he shall have a verdict. No such plaintiff shall recover

against the justice, unless such notice shall be proved at the

trial. If the justice shall neglect to make such tender, he
may, before issue joined, pay into court such sum as he shall

think fit. Where an action is against a justice and constable,

il there be a verdict against the justice, and the constable be

acquitted, the plaintiff shall recover such costs against the

justice, as to include the costs the plaintiff shall be obliged to

pay the constable. And this statute enacts, that if the plain-

tiffin any such action shall recover against a justice, and the

judge shall certify that the injury was wilfully and maliciously

done, the plaintiff shall recover double costs. No action shall

be brought against a justice for any thing done in the execu-

tion of his office,, unless commenced within six months after

the act committed.

This act is by very many subsequent acts extended to jus-

tices of various descriptions, and on several occasions, as mi-
litia, &c.

Hy 43 G. 3. c. 141. it is provided, that in all actions against

justices on account of any conviction, &c. by them, the plain-

tiff (besides any penalty levied) shall recover only two-pence
damages; unless notice and want of probable cause be ex-

pressly alleged in the declaration, and which shall be in an

action upon the case only. And if on the trial of any such

action it shall be proved that the plaintiff was guilty of the

offence whereof he was convicted, and that he underwent no

greater punishment than was by law assigned thereto, he

shall not be entitled to recover any penalty levied, or any costs

or damages against the justice.

See as to proceedings on this latter statute, 12 East, 67'-

\6 East, 13 : 1 Marsh, 220. And see further as to the cases

in which an action will lie against a justice, Trespass, IVr
.

If a magistrate abuses the authority reposed in him by

the law, in order to gratify his malice, or promote his private

interests or ambition, he may be punished also criminally by

indictment or information. But the Court of K. B. have fre-

quently declared, that though a justice of peace should act

illegally, yet if he has acted candidly without any bad view or

ill intention whatsoever, the court will never punish him by

the extraordinary mode of an information, but will leave the

party complaining to the ordinary method of prosecution fay

action or indictment. Burr. 556. 785. 1162: I T. R. 653.

692. And in no case will the court grant an information,

unless an application for it is made within the second term

after the offence is committed; and unless notice of the appli-

cation be previously given to the justice, and the party injured

will undertake to bring no action. And if the party pro-

ceeds both by action and indictment, the attorney general will

grant a noli prosequi to the indictment. Indeed where a

justice has committed an involuntary error, without any cor-

rupt motive or intention, it may be questioned whether it is an
indictable offence. I Comm. 354, c. 9- and Mr. Christian's note

there. And see further Information, 11.

If a justice of peace is guilty of any misdemeanor in his

office, information lies against, him in B. R.T where he shall be

punished by fine and imprisonment. Sid. 1 (J2. If a person be

never summoned by justices of peace to be heard and make his

defence before the justices make any order against him, it is a

misbehaviour, for which an information will lie against him.
See tit. Conviction

The Court of B. R. will grant an information against a
justice of peace on motion for sending a servant to the house
of correction without sufficient cause: if the justice do not

shew good cause, &c. Mod, Cos. in I,, and E. 45, 46. And
for contempt of laws, &c. attachment may be had against jus-

tices of peace in B. R. on motion of the attorney general, &c»
A justice of peace fined a thousand marks for corrupt practice.

See 1 Keb. 727.

Justices shall not be regularly punished for any thing done
by them in sessions as judges; and if a justice of peace be
sued for any thing done in bis office, he may plead the general

issue, and give the special matter in evidence ; and if a verdict

goes for him, or the plaintiff be nonsuit, he shall have double
costs. Stat. Jac. 1, c. 12.

With regard to the duties of a magistrate in the metropolis,

see Police.

For further matter relative to this extensive and useful

office, see Burn's Justice, tit. Justices of the Peace; and that

hook, and this Dictionary, passim ; under the appropriate

titles,

A bill was introduced into the House of Commons last year
to consolidate the laws relating to justices of the peace, and
which is intended to be renewed in the course of the present

session (1835).

Justices of Peace within Liberties; Justiciarit ad
pacem infra libertales.~\ Are such in cities and other corpo-

rate towns as the others are of the county ; and their autho-

rity is all one within the several terriiories and precincts,

having, besides, the assise of ale and beer, wood, victuals, &c.

See stat. 27 H 8, c. 5. Rut if the King grant to a corpora-

tion, that the mayor and recorder, &c. shall be justices of

peace within the city ; if there be no words of exclusion justices

of the county have concurrent jurisdiction with them; and
the King, notwithstanding his charter, may grant a commis-
sion of the peace specially in that city or county. 2 Hale's

Hist. P. C. 47. Also where the justices of any corporate

town deny doing right, justices of the peace of the county may
inquire into it. Mod. Cos. 164. The justices of peace, in

cities, or towns corporate, may commit persons apprehended
within their liberties to the house of correction of the county,

&c, which persons shall he liable to the like correction and
punishment as if committed there by any justice of the Fame
county, Stat. 1 8 G. 2. c. 24. Justices of cities and corpora-

tions are not within the qualification act, 5 G. 2. c. 18. See
tits. Mayors, Colorations, Justices ofthe Peace.

By stat. 38 G. 3. c. 52. it is enacted that any prosecutor

may prefer his indictment for any offence committed within
the county of any city or town corporate, to the grand jury of

the next adjoining county, to be tried there ; and by the same
act provision is made for the trial of indictments, found by anv
grand jury of any city or town corporate, in the next adjoin-

ing county; and by stat. 51 G. 3. c. 100. the court before

whom the conviction shall take place may order the offender

to be punished either in the county where he was tried, or in

the city, &c where the offence was committed. In all those
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cases all expenses incurred by the trial , &e. are to be defrayed

by the city, &e. in which the offence was committed.
By stat. 1 G. 4. st. I. c. 14. to remedy certain inconve-

niences in local and exclusive jurisdictions ; after reciting that

trial of capital offences before justices of peace within local and
exclusive jurisdictions, not befog counties, may be attended
with inconvenience, it is enacted, that such justices, acting
within and for any town, liberty, soke, or place not being a

county, but having exclusive jurisdiction for the trial of felo-

nies and misdemeanors committed within the same, shall have
full power within their respective limits, at their discretion, to

commit persons charged with any capital offences, perpetrated
within such limits, to the gaol of the county within which
such liberty, Sec. shall be situate, to be tried at the next ses-

sions of Oyer and Terminer for the county ; and such justices

shall bind over the parties and witnesses to prosecute and give
evidence there, and shall transmit the depositions, Sec. thither.

The expenses of the prosecution, &c. to be defrayed (under
orders of the judges, J by the liberty, &c. within which the
offence was perpetrated.

By the 4 G. 4. c. 27- in cities, &c. having a limited number
of justices, any of such justices may act, though not of the
quorum.

By the 4 and 5 W. 4. c. 27- justices of the peace acting for

boroughs not being empowered by charter or otherwise to hear
and determine felonies, may commit persons charged with
felonies triable at the sessions, for trial at such sessions.

And by § 2. justices in boroughs, &c. having jurisdiction at

sessions over certain felonies, may commit to the county gaol

any person charged with a felony which may be tried at the
sessions, but to which their jurisdiction does not extend.

By § Sm in places having a recorder and a fit prison, the

magistrates thereof shall commit to such prison persons charged

with felonies or misdemeanors, which might be tried at the

county sessions and the court of quarter sessions of such places

(which the justices are required to hold), shall inquire, deter-

mine and punish such felonies and misdemeanors.

Justices of Trail-Baston, Were justices appointed by
King Edward I. during his absence in the Scotch and French
wars. They were so styled, says Holliugshed, for trailing or

drawing the staff* of justice ; or for their summary proceeding,

according to Sir Edward Coke, who tells us, they were in a

manner justices in eyre ; and it is said they had a baston, or

staff, delivered to them as the badge of their office, so that

whoever was brought before them was traile ad barton, tra-

diius ad baculum : whereupon they had the name of justices

de trail baston, or jusiiciarii ad trahendum offendenies ad
baculum vel baston* Their office was to make inquisition

through the kingdom on all officers and others, touching ex-

tortion, bribery, and such like grievances; of intruders into

other men's lands, barretors, robbers, and breakers of the

peace, and divers other offenders; by means of which inquisi-

tions some were punished with death, many by ransom, and

the rest flying the realm, the land was quieted, and the king

gained riches towards the support of his wars. Mat. Westm.

anno 1305. A commission of trail-baston was granted to

Roger de Gray, and others his associates, in the reign of

King Edward III. Spelm. Gloss.

Justice-Seat, was the highest court that was held in a

forest, and was always held before the lord chief justice in

eyre of the forest, upon warning forty days before ; and there

fines were set for offences, and judgments given, &c. Man-
woods Forest Law, cap. 24. The fine and amercement of the

justices in eyre, for false judgment, or other trespass, were to

be assessed by the said justices upon the oath of knights, and

other honest men, and be estreated into the Exchequer. Slat

3 Ed. 1. e. 18. And justices in eyre were to appoint a time for

delivering in all writs by the sheriff, &c. Stat. IS Ed. 1. e. 10.

See tit. Forest,

JUSTICIAR, or JUSTICIER, Fr. justicier.^ A judge,
justice, or, as he was sometimes termed, justiciary. Shakspcare
uses the term justicier for judge: "The Lord Bermingham,
justicier of Ireland/' Bakers Chron, AngLfuL 118.

The whole jurisdiction which is now distributed among the

several courts at Westminster- Hall, seems in the first reigns

after the conquest to have been lodged in one court, commonly
called the King's Court, where justice is said to have been
administered sometimes by the King himself in person, and
sometimes by the high justicier, who was an officer of very

great authority, and used, in the King's absence beyond sea, to

govern the realm as viceroy. 2 Hawk. P. C. c. 8.

The first justiciaries after the conquest were Odo, bishop

of Baieux in Normandy, half brother by the mother to the

Conqueror, and William Fitz-Osborn, who was viceroy, and
had the same power in the north that Odo had in the south,

and was the chief in the Conqueror's army. The next justi-

ciaries were William, earl of Warren, in Normandy, a great

commander in the battle against Harold, and Richard de Bene-

facta, alias Richard de Tonebridge, son to Gilbert, earl of

Brion, in Normandy, and were constituted in 1073. In a

great plea between Lanfranck and the said Odo, Goisfrid,

bishop of Constance in Normandy, was justiciary. In the begin-

ning of William Rufus, Odo was again justiciary. William

de Carilefo, bishop of Durham, a Norman, succeeded Odo, and

then followed Ranulph Flambard, in A iterwards, in

the reign of Henry I. in 1100, Hugo de Borland, a Norman,
was justiciary, and after him his son, Richard Basset; then

Roger, bishop of Salisbury, was justiciary and chancellor. The
next, in the time of King Stephen, was Henry, duke of Nor-

mandy, afterwards King Henry II. And in Henry the Se-

cond's time was Robert de Bello Monte, earl of Leicester, in

13 68, but A 1 boric de Vere, earl of Guisnes, is said to have

been justiciary before him ; and after earl of Leicester,

Richard de Lucie was made justiciary ; and after him, in

J 180, Ranulph de Glanville, that famous lawyer, was made
justiciary; after him, Hugo de Putacio, commonly called

Piisas, Putac, or Pudsey, nephew to King Stephen, by his

sister, was made justiciary in the north parts beyond Trent ;

and William de Longo-Campo, or Long-Champ, bishop of

Ely, was at the same time, by Richard the First, made justi-

ciary on the south parts of this side Trent. Then, after the

deprivation of William, bishop of Kly, Walter, archbishop of

Rouen, in Normandv, was made justiciary of all England.

Brady's Preface, 4*-'l51. (D) (E) (F); 152. (A) (B) (C).

See Dugd. Chron. Series, 1, 2, 3, 4, 5.

William Long- Champ, bishop of Ely, chief justiciar, and

lord chancellor to Richard L Speed. 473. Fitz Peter, chief

justiciar in the first of John. Ib. 487. Hubert de Burgh,,

earl of Kent, chief justiciar. 1 H. S i Ib. 513. And af ter

him, Stephen Seagram Ib. 52\. The chief justiciar was

the minister of regal command in the absence of the King.

Ib. 5 13.

Towards the latter end of the Norman period, the power of

the grand justiciar was broken, so that Aula Regis, which

before was one great court where the justiciar presided, was

divided into four distinct courts, viz. Chancery, Exchequer,

King s Bench, and Common Pleas. Gilb. Hist. View of the

Court ofExchequer, 7- cites Madd. 2. 4. It determined about

the 4r5 H. 3. Brady's Preface, §c 154. b.

The chancellor was the first in order on the left hand of the

justiciary, and as he was a great person in the court, so he was

in the Exchequer; for no great thing passed but with his con-

sent and advice; nothing could be sealed without his allow-

ance and privity. But the justiciary surmounted him and all

others in authority ; and he alone was endowed with, and ex-

ercised all the power which afterwards was executed by the

four chief judges, viz. the chief justice of B. R,, the chief

justice of C. B., the chief baron of the Exchequer, and the

master of the Court of Wards. Brady
1

s Preface to the Roman

History, 153, (B.) As long as the power of the justiciar eon-
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tinned, the Aula Regis was one court, and only distinguished

by the several officers ; for all the officers were united under

the justiciar, and he was the governor and superintendant of

the courts. Gilb* Hist. View of (he Exchequer, 10. See tits.

Judge, Justices, King's Bench, §c.

JuSTICIATUS. Judicature, prerogative. Cornell.

JUSTICIES, is a writ direrted to the sheriff in some

special cases, by virtue of which he may hold plea of debt in

his county court for a large sum ; whereas, otherwise, by his

ordinary power, lie is limited to sums under Ws. F. N. B.

117 : Ktich* 74.

Ft is called justicies. because it is a commission to the sheriff

to do a man justice and right, beginning with the word

justicies, &c. Bract, lib. 4. makes mention of a justicies to the

sheriff of London, in a case of dower : and it lies in account,

annuity, customs and services, &c. New Nat. Br.

In debt, the writ runs thus: " The King to the Sheriff of
S. greeting: We command you, that you justice A. B., that

justly and without delay he render to C. D. five pounds,

which to him he wvetk, as it is said, and as reasonably he can

shew, that he ought to render him, that no more clamour thereof

we may hear, for default of justice<, <§c."

This writ of justicies empowers the sheriff, for the sake of

despatch, to do the same justice in his county court as might

otherwise be had at Westminster. Finch. 3J8 : F. N. B. 152.

The freeholders of the county are the real judges in this court,

and the sheriff is the ministerial officer. 3 Comm. S6. c. 4.

The writ of pone is the proper writ to remove to a superior

court all suits which are before the sheriff by justicies. See

farther the statutes of Wales, 12 Ed. 1 : and this Diet. tit.

County Court.

JUST UP IABLE HOMICIDE. See tit. Homicide.

JUSTIFICATION, jusfijcatio.2 A maintaining or shew-

iug good reason in court why one did such a thing which he is

called to answer. Broke.

Pleas in justification are to set forth some special matter

whereby the party justifies what he hath done concerning lands

or goods ; as that he did it by authority : and this may be by

the law, or from another person wherein, to make it right,

there must be good authority, which is to be exactly pursued.

Shep. Epit. 1041. Justification may be in trespass, and under

writs, &c.

But a person cannot justify a trespass, unless he confesseth

it; for he ought to plead the special matter, and confess and
justify what he hath done. 3 Salk. 218. See tits. Action,

Libel, Pleading, Trespass.

A justification (in other words) is a special plea in bar; as

in actions of assault and battery, son assault demesne, viz* that

the plaintiff first, with force and arms, assaulted the defendant,

and he defended himself, and therefore, if any damage hap-

pened to plaintiff, it was owing to the assault he made on

defendant, and in his necessary defence;— in other actions of

trespass, that the defendant did the thing complained of in

right of some office which warranted him so to do ;—or in an

action of slander, that the plain tiff was guilty of such or such

a crime, and therefore he, the defendant, spoke the words.

Of pleas in confession and avoidance, some are distinguished

(in reference to their subject-matter) as pleas in justification or

excuse; others as pleas in discharge. Co?n. Dig. Pleader

(3 M. 12). The pleas of the former class shew some justifi-

cation or excuse of the matter charged in the declaration

;

those of the latter some discharge or release of that matter*

The effect of the former, therefore, is to shew that the plaintiff

never had any right of action, because the act charged was

lawful; the effect of the latter, to shew that though he had

once a right of action, it is discharged and released by matter

subscip i e t 1 1 . Stephens on 17ea (L 2 1 0 . 1 s t edit .

JUSTIFICATORY justiJicatores,~] A kind of compur-

gators, or those that by oath justified the innocence, or oaths

of others; as in the case of waging of law. See Wager of
Law.
JUSTIFYING BAIL. See tit. Bail, I.

JUSTITI A. A statute, law, or ordinance. Hoveden, p. UG6

Justitia is often taken for jurisdiction, or the office of a

judge. Leg. Edw. Conf cap. 26.

JUSTITIAM FACE HE. To hold plea of any thing.

See Selden in his Notes upon Eadmerus.

JUSTITIUM, A ceasing from the prosecution of law, and

exercising justice in places judicial. Cowell.

JUSTS, or more properly jousts, Fr.jousta, i. e. decursus ^
Were exercises between martial men and persons of honour,

with spears on horseback ; and different from tournaments,

which were military contentions, and consisted of many men
in troops ; whereas jousts were usually between two men singly,

They are mentioned in stat. 24 II. $, c. 13, but are now wholly

disused and illegal.
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ABATEMENT. Since this title was printed ofT several

pleas in abatement have been abolished, and restrictions im-

posed on such as are still permitted. These alterations are

noticed under Misnomer, Nonjoinder, Pleading.

ACCOUNTS, PUBLIC. Several recen^statutes relating

to these will be found under Public Accounts.

AC ETIAM. These words are unnecessary, and are

omitted in the process prescribed by the 2 IV. 4. c. 39.

ACQUITTAL. The 3 H. 7* 'c. 1. mentioned under this

title, though not expressly repealed, has become a dead letter,

as appeals for murder are abolished,

ACRE. Sec Measure.
ACTION. Real and mixed actions are now with a few

exceptions abolished. See Limitation of Actions, II-

Personal representatives may now maintain actions of tres-

pass, as in the cases for injuries committed to the real estate

of the deceased within six months before his death, and the

like actions may be brought against personal representatives

for wrongs done by their testators to others in respect of their

property, real or personal, under certain restrictions. See

Executor, VI. 1,

And with respect to the writs by which actions may now be

commenced in the courts at Westminster, see Process. See

also Limitation of Actions, Pleading, Trial, Venue, Sec.

ADMIRAL and ADMIRALTY. The powers of the High
Court of Delegates in maritime cases have been transferred to

his Majestv in council. See Privy Council.

AD TERMINUM QUI PRETERIT, Abolished. See

Limitation of Actions, II. 1.

ADVERTISEMENTS. Sec Newspapers.

ADVOWSON. The writ of advowson and an assize of

darreign presentment have been abolished, and advowson s are

within the recent statute of limitation. See Limitation of
Actions, II. 1 i

also Quare Impedit.

AFFIDAVITS. By the 3 and 4 TV. 4. c. 42. § 42. the

powers of the courts of law and equity at Westminster to grant

commissions to take affidavits, have been extended to Scotland

and Ireland. Some other regulations with respect to affidavits,

particularly those to hold to bail,, have been introduced by the

recent rules of court, which will he found in the books of

practice.

AFFIRMATION. Quakers and Separatists are now per-

mitted to affirm in every case where an oath is required by

law. See Quaker, Separatists.

AMENDMENT- The recent statute extending the power

of judges to make amendments at trials at nisi prius, will

lie Found under Variance*

APPORTIONMENT. The provisions of 11 G. 2. c. 19.

§15. have been extended by a recent statute. See Life

Estates.

APPOSAL OF SHERIFFS. The accounts of sheriffs

are Uo longer audited in the Exchequer, but by the commis-

sioners for auditing the public accounts. See Sheriff, V.

Vol- r.

APPRENTICE, See jyost, Chimney Stveepers.

ARREST. By a rule of H. T. 2 W. 4. after non pros.

nonsuit, or discontinuance, the defendant shall not be arrested

a second time without the order of a judge.

A bill to abolish the law of arrest for debt, except in cases of

fraud, has been introduced into the House of Commons by the

Attorney -General, Sir John Campbell, hut there is no proba-

bility of its passing into a law, either in its original or in a

modified shape during the present sussion,

ASSIZE OF NOVEL DISSEISIN. This writ, as well

as tluj four writs of assise next mentioned, have been abolished^

See Disseisin, limitation of Actions, II. 1*

ATTORNEYS may now practise in the Exchequer See

that title. And it was provided, on the abolition of the courts

of great session in Wales, and of the courts in the county

palatine of Chester, that attorneys of those courts might he ad-

mitted as attorneys of the courts of Westminster. See Wales,

AUDITOR OF THE RECEIPTS. Abolished. See

Public Revenue.
AVOWRY. See Pleading, I. 2,

AWARD. By the 8 and 4 W. 4. c. 42. § 3Q. a submission to

arbitration by rule of court is not to be revocable without leave

of the court or a judge.

By § 40. where any such reference is made to the court or

a judge, the rule may command the attendance of witnesses

and the production of documents.

§ 41. empowers the arbitrators, under a rule of court ordering

the witnesses to be examined on oath, to administer an oath.

BANK OF ENGLAND. The act renewing its charter

is noticed under England, Bank of
BANKRUPT. By the 2 and 3 IV. 4. c. 114. provision is

made for the custody of records under former commissions of

bankrupt, which are to be removed into the Court of Bank-

ruptcy, and kept as records of the court*

By § 2. matters enrolled before September, 1835, are to be

deemed effectually entered of record ; and by § 3. the certificate

of such entry is to have the same effect as if the commission

had been issued after September, 1835.

§ 4. Any one of thejudges in bankruptcy may order commis-

sions and proceedings thereon to be entered of record. But the

several matters directed by the 6 G- 4. c. U\ and 1 and 2 W. 4.

c. 56. to be entered of record, may he so entered without a

special order.

§ 5. All fiats are to be entered of record on the application of

any interested party.

§ 7. In the event of the death of any witnesses deposing to

the petitioning creditor's debt, trading, or act of bankruptcy.,

the assignees or persons claiming under them may give in evi-

dence in all civil courts and civil proceedings in support of any

commission or fiat, the depositions of such deceased witnesses

which shall have been duly recorded. Provided that such de-

positions shall be read in evidence only where the party using

5 K
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the same claims or defends some right or demand which the

bankrupt ought have claimed, &c. in case no commission or

f jut had issued.

§ 8. No fiat sli all be received in evidence unless first entered

of record.

§ \). All proceedings, and copies of proceedings in bankruptcy
purporting to be sealed with the seal of the court, shall be

received in evidence without further proof.

By the 3 and 4 IV. 4. c, 4?. with a view to assist the insolvent

commissioners, his Majesty may direct the judges of the Bank-
ruptcy Court other than the chief to act in the Insolvent Court,

to go upon circuit, &e. ; and such judges shall have the same
powers as the insolvent commissioners.

By § 7- bis Majesty by his warrant under hiss sign manual
may authorise any one or more of the judges of the Bankruptcy

Court to exercise the same jurisdiction and powers as by the

1 and 2 IV. 4- c. 56. are given to three of such judges. And
also by such or like warrant direct at wbat times the said

Court of Review, the judges, or commissioners of the Court of

Bankruptcy shall hold their sittings.

For the clauses of the statute abolishing fines and recoveries

applicable to bankrupts, see Tail, IV.

BARON AND FEME. For the mode of alienation now
substituted for passing the interests of married women in real

estate in lieu of fines and recoveries, see Feme.

BARRISTERS. See Inns of Court.

BASTARDS. The law with respect to the maintenance of

illegitimate children has been greatly altered by the recent

Poor Law Act ; see its provisions, Poor, VII. 9.

BEER. By the 4 and 5 IV. 4. c. 85. the provisions of the

1 IV. 4. c. frL allowing the sale of beer to be drunk on the

premises, are repealed. Licenses henceforth to be granted for

the sale of beer are not to authorise its consumption on the

premises, unless granted upon a certificate of good character,

signed by six rated inhabitants of the parish
, &c., and certified

by one of the overseers, which is to be deposited with the com-
missioners of excise.

§ 3. Penalty of 5L on overseers refusing to certify as re-

quired,

§ 4. Permitting drinking beer in a neighbouring house or in

any shed, &c, with intent to evade the provisions of the act, to

be deemed drinking on the premises.

§ 5. Provisions for billet ting soldiers under mutiny act shall

extend only to persons licensed to sell beer or cider on the pre-

mises.

§ 6. Justices of the peace at their petty sessions are, once a

year, to regulate the times of opening and closing houses; any one

aggrieved may appeal to the sessions, giving the justices four-

teen days' notice. Provided, that the hour so to be fixed for

opening any such house shall not be earlier than five in the

morning, or for closing later than eleven at night, or before

one o'clock in the afternoon on Sunday, Good Friday, Christ-

mas day, or any day appointed for a public fast or thanks-

giving.

$ 7. Constables and officers of police may visit licensed houses

when they shall think proper, and owners of such houses, or

any other person in their employment, or by their direction,

refusing constable, &c. admittance, shall forfeit and costs,

and for a second offence may be disqualified for selling beer,

&c. by retail for two years.

§ 8. imposes a penalty of 20L for making or using false certi-

ficates, und licenses obtained on false certificates are to be void.

§ 10. Retailers are compellable to produce their licenses on

the requisition of two magistrates, under a penalty of 51.

§11. The powers, provisions, and penalties of 1 W* 4. c. 64*

are to apply to persons licensed under this act, and to their

sureties, &c.

§ 13. repeals the duties on beer licenses under the 1 IV. 4,

6'4. repealed, and grants new duties in lieu thereof; viz. for

a license to sell beer not to be drunk on the premises, the

annual sum of I Lis.; where consumed upon the premises, 31. 3st

§ 17, Penalty on unlicensed persons selling beer and cider

by retail to be drunk off the premises, 10/. ; to be drunk on the

premises, 20L

§ 1 8. The board over the door is to state " Not to be drunk
on the premises," or (C To be drunk on the premises."

§ 19. Every sale of beer, cider, or perry, in any less quan-
tity than four gallons and a half, shall be deemed a selling by
retail.

§ 20. Persons licensed to sell beer or eider under this act

are liable to penalties for selling spirits or wine without

license.

§ 21. Such certificate shall not be required as to any house
within the cities of London and Westminster, or the bills of

mortality, or within any city, or within the distance of one
mile from the place used at the last election as the place of

election or polling place of any town returning a member or

members to parliament ;
provided the population, according to

the last parliamentary census taken in such city, &c, shaU

exceed 5,000 ;
provided always, that no license for the sale

of beer, ale, porter, cider, or perry, by retail on the premises,

in London and Westminster, or within the bills of mortality,

or in any such city, &e. hereinbefore mentioned, shall be

granted after the 5th of April, 1836, unless the house in

which beer or cider is intended to be sold shall be of the value

of 1 01* per annum.
BESAILE, or BESAYLE. This writ is now abolished*

See Limitation of Actions, II. 1.

BILL. Proceedings by bill in the Court of King's Bench
are now abolished, except in ejectment. See Original, Pro-

cess, ^*c.

BILL OF EXCHANGE. By the 2 and 3 TV. 4. c. 9$. bills

of exchange, expressed to be payable in any place other than the

residence of the drawer, if not accepted on presentment at such

specified place, may, without further presentment to such

drawer, be protested there, unless the amount be paid to the

holder on the day when they should have become payable had
thev been duly accepted,

BISHOPS and ARCHBISHOPS were not within the old

statutes of limitation," but now see Limitation ofActions, II, 1.

Prescription, Tithes, VI

L

BLACKWELL HALL. This market is no longer held,

the hall having been removed to make way for the city

courts, built under the provisions of the 55 G. 3. c. 93. (Local

act.)

BONDS, Bonds are within the last statute of limitation.

3 and 4 IV. 4* c. 42. § 3. See Limitation of Actions, II, 3. And
see Pleading.

BOROUGH, See Corporation*

BOUNDARY ACT. A name given to the 2 and 3 W. 4.

c. 64., whereby the divisions of counties, and the limits of cities

and boroughs in England and Wales were settled and described,

so far as respects the election of members to serve in parliament-

The boundaries fixed by this statute are also to be those of the

cities and towns within the corporation act now pending.

BREAD and BEER. The 51 H. 3. st. L, mentioned
under this title, has been repealed.

With respect to bakers exercising their trade on a Sunday,

see Sunday.
The latest act, imposing regulations as to the baking of

bread where an assize is set, is the 5 G. 4. c. 50 ; where there

is none, the 59 G. 3. c. 36 : 1 and 2 G. 4. c. 50.

BREWERS. The last statute relative to brewers is the

5 G. 4. c. 54., imposing various penalties for brewing or selling

ale, beer, or porter, contrary to its provisions. It has since

been amended by the 9 G. 4. c. 68.

BROKERS* See also Stockbrokers.

BUILDINGS. The building act, 14 G. 3. c. 78., wai

amended by the 50 G. 3. c. 75. (local) which permits John'i

Patent Tessera to be used in the covering of houses and build-

ings within the places therein mentioned,

BULLION. See also Gold,
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CAPE. This, and the three following, are now abolished,

with real actions. See Limitation of Actions, II. ],

CARDS and DICE. The duties on these have been
lowered bv the 9 G- 4. c. 18,

CARRIER. The provisions of the 3 W. % M. c. 12. and
21 G. 2. c. 28, § 3., mentioned under this title, II. for settling

the rates on the carriage of goods, are repealed.

CASU CONSIMlLL CASU PROVISO. These two
writs are now abolished. See Limitation of Actions, II. 1.

CATTLE. By the 3 G* 4. c. 7 3 wantonly or cruelly

abusing cattle renders the offender liable, on conviction before

a magistrate, on the oath of one witness, to a penalty not

exceeding 5L or less than IQs;, or, in default of payment, three

months' imprisonment.
By § 2. the complaint must be made within ten days after

the offence ; and by § 3. the order of the magistrate is final.

By § 5. if the justice be of opinion that the complaint is

frivolous or vexatious, he may order the complainant to pay

not exceeding 20*. to the other party for his trouble and

expense.

CHALLENGE TO FIGHT. The eighth section of the

y Anne, c, 14. here mentioned, was repealed by the 9 G. 4.

c. 3 1 . See Gamirig,

CHARITABLE' USES. By the act abolishing the Welsh
courts of judicature, and those of the county palatine of

Chester, the Lord Chancellor, &c. may appoint trustees for cha-

ritable uses in lieu of the judges abolished by the act.

CHIMNEY-SWEEPERS. By the 4 and 5 W. 4. c. 45.

the 2$ G. 3. c. 48. is repealed.

By § 2. no child under ten years of age is to he apprenticed

to a chimney-sweeper. By § 4. indentures of boys under ten

years of age are to be void. But by § 5, indentures executed

previous to the act are to remain in force.

By § 3. chimney-sweepers taking apprentices are to be

householders.

By § 6. apprentices under fourteen years of age are to be so

designated by a brass plate on a leathern cap.

§ 7. imposes a penalty not exceeding 10/., or less than 40,9.,

on a chimney-sweeper for employing children under fourteen

years of age, not apprentices.

By § 8, requiring any person to ascend a flue to extinguish

fire, is declared a misdemeanor.

By § 9- the binding or assignment of apprentices to chimney-

sweepers shall take place by consent of two justices, and be in-

dorsed on the indenture, which indenture and consent to he

in the form annexed to the act ; and every indenture in any

other form shall be void.

By § 10. the age of the apprentice to be inserted in the in-

denture.

By § II. no chimney-sweeper shall let out to hire to any

other person, for the purpose of chimney sweeping, any child

already or hereafter to be bound apprentice under the act.

By § 12. boys are to have a trial of the business previous to

being apprenticed.

By § 13. justices are to examine boys who have been upon

trial before binding, and if boys are unwilling, shall refuse

tbeir sanction.

By § 14. no chimney-sweeper shall have more than two boys

on trial, or more than four apprentices at the same time.

By § 15. streets not to be hawked or called by chimney-

sweepers, under a penalty not exceeding 40.?.

By § 16. apprentices are not to be evil-treated by their

employers, under a penalty not exceeding 10/., or less than 40*.

By § 17. complaints preferred by apprentices or their em-

plovers to be inquired into by justices.

By § 18. all withs and partitions between any chimney or

Hue which after the passing of the act shall be built or rebuilt,

shall be of brick or stone, and at least equal to half a brick m
thickness ; and everv breast, back, and with or partition of any

chimnev or flue, hereafter to be built or rebuilt, shall be built

Of sound materials, and the joints of the work well filled in

with good mortar or cement, and rendered or stuccoed within ;

and also every chimney or flue hereafter built or rebuilt in

any wall, or of greater length than lour feet out of any wall,

not being a circular chimney or flue of twelve inches in dia-

meter, shall be in every section of the same not less than
fourteen inches by nine incises; and no chimney or Hue shall

be constructed with any angle therein which shall be less ob-

tuse than an angle of 120 degrees, and every salient or pro-

jecting angle in any chimney or flue shall be rounded off four

inches at the least, upon pain of forfeiture, by every master
builder or other master workman who shall make or cause to

be made such chimney or flue, of 1 OOL , to be recovered, with
full costs of suit, by any person who shall sue for the same in

the courts at Westminster : provided that nothing in the clause

shall prevent chimneys or flues being built at angles with each

other of QO degrees and more, such chimneys or flues having
therein proper doors or openings not less than six inches

srpuare.

By § 19. convictions under the act are to be made before two
justices.

By § 2(1 the art shall continue in force until the 1st of Ja-

nuary, 1840, and from thence until the end of the then next

session of parliament.

CHIROGRAPHER OF FINES, Fines are now abo-

lished. See Fine of Lands.
CHURCH. The 5 and 6 E. 3. c. 4. § 3. here noticed, rela-

tive to striking with a weapon, ike in a church or churchyard,

was repealed bv the 9 G, 4. c. 31, See also Mortmain*
CHURCHWARDENS. Church briefs, which are men-

tioned under this title, are now abolished.

The 22 Car. 2. c, L referred to in this title under the clause

headed Conventicles, was repealed by the 52 G. 3. c. 155. See
further Poor,

CIRCUITS, See 3 and 4 W. 4. c. ft. § 3., under Justices

of Assize.

CLAIMS. Con tin ua I CIa im . Its efficacy in preserv i ng a

right of entry is now taken away. Sec Kniry3 Limitation of
Actions, II. 1.

CLERGY. So much of the statute Ariiculi Cleri, 9 E. 2.

si. 1. e. 3., as related to assaults on clerks in orders, was
repealed by the 9 G. 4. c. 31., under which assaults upon
clergymen stand on the same footing as assaults on other

persons.

CLERK OF THE NICHILS, of the Pklls, ofthk
Pipe, of the Remembrance. These offices are abolished.

See Nihi/s, Public Revenue,

Clerk op the King's Silver. Abolished* See Fine of
Lands,
CLOCKS AND WATCHES. See Watches.

CLOTHIERS. All the statutes mentioned under this

title were repealed by the 49 G* 3. c- )09-, with the exception

of the 15 G. 2. c. 27-> which is still in force.

COACH. The statutes here noticed relating to hackney
coaches were repealed by the 1 and 2 W. 4. - c. 22. See
Hackney Coach.

CON T 1 N L~A NC E. Con tin uances are now abolished. See

Pleading, L 3.

CONTRACT. See the 9 G. 4. c. 14. § 7- as to executory

contracts, under Sale,

CONVENTICLE. See Dissenters.

COPYHOLD. The 9 G. 1. c. 2{)., as to the admission of

infants and feme coverts to copyhold, was repealed bv the

1 W. 4. c. 65. See Infant* V. See also Wills, III. 2.

C ORPORATION.' A bill has just been introduced into

the House of Commons by Lord John Ru>sell for the regula-

tion of municipal corporations in England and Wales, which
is intended to extend to I S3 cities and towns, omitting only a
few corporations of trifling importance. The following is a

short outline of the provisions of the bill, some of which will,

in all probability, undergo considerable alterations before they

pass into a law,

S K 2
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The bill i§ entitled "A Bill to provide for the Regulation of

Municipal Corporations in England and Wales." It recites,

that divers bodies corporate at sundry times have been consti-

tuted within the cities, towns, and boroughs of England and

Wales, to the intent that the same might for ever be and re-

main well and quietly governed ; but that, partly by defects in

the charters by which the said bodies corporate have been con-

stituted, partly by neglect and abuse of the privileges by such

charters granted and confirmed to the inhabitants of the said

cities, towns, and boroughs, and partly by change of circum-

stances since the said charters were granted, the bodies corpo-

rate, for the most part, have not of long time been and are not

now useful and efficient instruments of local government ; and

first it enacts the repeal of all acts, charters, and customs in-

consistent with the bill. The bill commences with the usual

interpretation clause, defining the construction of certain terms.

It then provides as follows :

—

] . That after the first election of councillors, the body cor-

porate shall take and bear the name of i( the mayor and bur-

gesses of" (city and borough), and be constituted a corporation.

— 2. That the boundaries of certain cities and boroughs, in

certain sections of schedules (A*) and (B.) of the bill, shall be

the boundaries settled by the Parliamentary Boundary Act,

2 and 3 W* 4. c. 64 ; and that the boundaries of certain other

sections in the said schedule shall be settled by the King in

council, determined by a commission,— 3. That the municipal

constituency shall be occupiers of houses, warehouses, counting

houses, or shops, rated for three years to the relief of the poor

of the borough, and who have paid all rates due for six months
before the revision, and who shall be entitled to be burgesses,

excluding all who, within twelve months of registration, shall

have received parochial relief, or other alms, or any person or

charitable allowance from any fund entrusted to the charitable

trustees of such borough thereinafter mentioned ; and that

sill occupiers whose landlords are rated or rateable to the poor

may claim to be rated, as in the English Reform Bill ; and

any person coining to inhabit after the rate for the current

year is made, may claim to be put upon it.—4. The burgesses

who cease to be occupiers within the borough, or neglect to

pay their rates, shall be omitted from the burgess roll; but

within two years may be restored at the next revision of the

burgess roll : and that after the passing of the act no person

shall be elected, admitted, or enrolled a citizen, freeman,

liveryman, or burgess, or by any name, a member of any body

corporate, in respect of any rig Jit or title other than that of

being a settled rate-payer within such borough, according to

the meaning and provisions of the bill.—5. That burgesses

shall not have individual benefit from common lands and public

stock, &c, who were not entitled thereunto before the passing

of the act.— 6". That all exclusive rights of trading shall be

abolished.— 7. That overseers make out alphabetical lists of

persons entitled to vote by certain forms ; that persons omitted

in the lists may give notice of claim, arid lists of claimants and

persons objected to, to be published; power to the mayor to

revise the lists, and, upon due proof, to insert and expunge

names, with certain powers to rectify mistakes in the lists

;

publication of the lists provided for as in the Reform Bill, and

all expenses of registration and lists to be defrayed out of the

borough fund.— 8. That a mayor and town council be chosen

in every borough; the ni;iyt>i to be elevic-d ly the council;

the councillors to be chosen by the burgesses on the 25th day

of October next; one-third of the council to go out of office an-

nually ; any ex -council lor to be capable of re-election—f). The
larger class of towns (those with a population of 25,000) to be

divided into wards : the mode of voting to be by ticket or voting

paper, containing the christian names and surnames of the

persons for whom each burgess votes, with their respective

places of abode and description, signed by the burgess; all

elections to be concluded in one day, and polling booths in the

discretion of the mayor; no inquiry of the voter, except as to

bis identity, and whether he has voted before at the same

election; the register to be final.— 10. All existing mayors
and aldermen, and councils, to go out of office, on election of

new councils under the act.— 1 ] . Mayor to be annually elected

by the council,— 12. No qualification for mayor, council, or

other municipal officers, other than that of burgess ; fines for

refusal of office ; any public officer becoming bankrupt, or de-

clared insolvent, to vacate office.— 13. The mayor to be a

justice of the peace for the borough and for the county, and to

act as a returning officer at elections of members to serve in

parliament during the term of his said mayoralty— 14. Power
to the town council to appoint town clerk, treasurer, and other

officers; to take security for due discharge of their official

duties, and to determine salaries.— 15, Treasurers to pay no

money but by order in writing of a quorum of the town

council, countersigned by town clerk, with summary powers

against officers for not accounting.— 16. Town councils of

cities and towns which are counties, to name a sheriff; and in

certain boroughs to appoint a coroner.— 17* Town clerks and

officers removed under the provisions of the act, to receive

compensation, if they can agree, the same with tke town

councils : in case of non-agreement, the Lords of the Trea-

sury to determine amount.—18. Town councils to nominate

sub-committees.—ip. All licenses of publicans and victualler*

to be granted by town councils.— 20. Town councils to ap-

point charitable trustees to administer all charity funds vested

in municipal corporations ; such trustees to appoint a secretary

and treasurer.—21. Town councils to be trustees of all acts

of which corporators are ex officio trustees,-—22. A police com-

mittee to consist of mayor and councilmen ; such committee

to appoint constables for the borough ; constables to be for the

county as well as borough ; powers of constables defined,*

—

23, Borough magistrates to appoint annually a certain number

of persons to act as special constables, in case of need to be

called out on warrant of magistrates when they shall deem or-

dinary police insufficient.—24, Limited powers of rate for

municipal purposes ; all corporate property and all fines to be

received on account of borough fund.—25. Power of bye-laws

vested in the town-council.—26. Burgesses annually to choose

two auditors (not to be members of council, nor to be town

clerk, treasurer, or charitable trustee), and mayor to choose a

third; the three, half-yearly, to examine and audit borough

accounts ; all accounts to be annually published—27. Town
councils of certain boroughs to nominate persons for a com-

mission of justices of the peace, such commission to be con-

firmed by the crown ; and any town councils petitioning for

stipendiary magistrates, the crown to appoint such—28. Re-

corders (barristers-at-law of five years' standing) to be ap-

pointed by the crown in certain boroughs, if town council*

petition for quarter sessions : with powers to such recorders to

act for more than one borough. Recorder not to be councillor

or police magistrate ; recorder to be sole judge ; in his ab-

sence, the mayor, &c.—29. All capital jurisdictions abolished,

and criminal jurisdiction limited to that of quarter sessions*

—

SO* County justices of the peace to have jurisdiction in all

boroughs which have not a separate court of sessions of the

peace under the act, with provisions as to county rates, and

appointment of the expenses of prosecutions at the assizes and

county quarter sessions.—3 1. Civil jurisdiction extended in

some boroughs, and generally regulated.—32. Burgesses to be

jurors—33, Fees regulated, and tables to be published*

COSTS. By the 3 and 4 W* 4. c, 42. § 36"., the judges

are empowered to order the officers of the courts at Westmin-

ster indiscriminately to tax costs in respect of business done in

any of such courts, but no rule has yet been made pursuant to

this authority.

By § 32. where several persons shall be made defendants iu

any personal action, and any one or more of them shall have a

nolle prosequi entered as to him or them, or upon the trial of

such action shall have a verdict pass for him or them, every

such person shall have judgment for and recover his reasonable

costs, unless in the case of a trial, the judge before whom such
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cause shall be tried shall certify upon the morel it ruler his

band that there was a reasonable cause for making such per-

son a defendant in such action.

Executors, when plaintiffs, are by the above statute made
liable to costs. See Executor, VI, 2.

A variety of regulations with regard to costs have been

made by the recent rules of court, which will be found in the

books of practice.

COUNTY RATES. By the 4 and 5 W. 4. c. 4-8. all

business relating to the assessment and application of county

rates shall be transacted at the quarter sessions in open court

;

and two wTecks* notice shall be given, by advertisement in two
county papers, of the time of holding such sessions, and of the

dav and hour when such business will lie transacted.

COURTS ECCLESIASTICAL. In 1830 a commission

superseding one appointed the preceding year, issued to in-

quire into the practice of the ecclesiastical courts in England
and Wales. The commissioners in the course of the years

1831 and 1832 made two reports, one special and one general;

and a bill, founded in a great measure upon the recommen-
dations of the commissioners, was introduced into the House
of Commons by the then Attorney-General, in the beginning

of the present session, which was abandoned on the retire-

ment of Sir Robert Peel. Another measure is in contempla-

tion bv Lord Melbourne's ministry.

CUI ANTE DIVORT1UM, This and the following writ

are now abolished. See Limitation of Actions, II. 1.

CURIA CLAUDENDA. Also 'abolished.

CUSTOM. See the recent act shortening the time requi-

site to support customary and prescriptive rights* Prescrip-

tive, II I.

DARREIN PRESENTMENT. Abolished. See Qnare
ImpediL
DAY. See Time.

DEBATING SOCIETIES, The 60 G. 3. c. 6. here

mentioned has expired.

DEBT. The general issue in debt is now abolished. See

Nil Debet.

By the 3 and 4 TV. 4. c. 42, § 13. wTager of law is abolished.

And by § 14, an action of debt or simple contract shall be

maintainable in any court against executors or administrators.

For 4 he time within which actions of debt must now be

brought upon special tieSj see Limitation of Actions.

DECLARATIONS. Most of the recent alterations in

pleading applicable to declarations will be found under Pleading.

DEFENCE. Real actions, as already stated, are now abo-

lished, and a formal defence is no longer requisite in a plea.

See Pleading, I. 1

.

DEFORCEMENT. See Discontinuance,

DEM URRER, By the rules of H. T. 4 IV. 4. no demurrer

nor any pleadings subsequent to the declaration shall in any

case be filed with any officer of the court, but the same shall

always be delivered between the parties.

In the margin of every demurrer }
before it is signed by

counsel, some matter of law intended to be argued shall be

atated, and if any demurrer shall be delivered without such

statement, or with a frivolous statement, it may be set aside as

irregular by the court or a judge, and leave may be given to

sign judgment as for want of a idea.

Provided that the party demurring may at the time of the

argument insist upon any further matters of law, of which

notice shall have been given to the court in the usual way.

No rule for joinder in demurrer shall be required, but the

party demurring may demand a joinder in demurrer, and the

opposite party shall be bound, within four days after such

demand, to deliver the same, otherwise judgment.

To a joinder in demurrer, no signature of a sergeant or

other counsel shall be necessary, nor any be allowed in respect

thereof.

The issue <u demuner b-. k Gallon all occasions be made

up by the suitor, his attorney, or agent, as the ease may be,

and not, as heretofore, by any officer of the court.

No motion or rule for a concilium shall be required, but

demurrers as well as all special cases, and special verdicts, shall

be set down for argument at the request of either party, with

the clerk of the rules in the King's Bench and Exchequer, and

a secondary in the Common Pleas, upon payment of a fee of

one shilling ; and notice thereof shall be given forthwith by

such party to the opposite party,

Four clear days before the day appointed for argument, the

plaintiff shall deliver copies of the demurrer book, Special

case, or special verdict, to the lord chief justice of the King's

Bench or Common Pleas, or lord chief baron, as the case may
be, and the senior judge of the court in which the action is

brought ; and the defendant shall deliver copies to the other

two judges of the court next in seniority ; and in default

thereof by either party, the other party may on the day follow-

ing, deliver such copies as ought to have been so delivered by
the party making default ; and the party making default shall

not be heard until he shall have paid for such copies, or depo-

sited with the clerk of the rules in the King's Bench and

Exchequer, or the secondary in the Common Pleas, as the case

may be, a sufficient sum to pay for such copies.

DEMY-SAN CLE. The' law excluding the half-blood

from inheriting is now now altered* See Descent.

DIMINUTION. Since this title was printed off it has

been declared by the rules of H. T. 4 TV. 4. that no rule to

allege diminution shall be necessary. See Error, IV
7

. ].

DISTRESS, Personal representatives may now distrain

for arrears for rent due in the life-time of the deceased lessor,

who wTas seised in fee of the land. See the statute Rent, II.

DYERS, The statutes of the 3 and 4 Ed. 6. c. 2. and the

23 EHz, c. J)., mentioned under this head, have been repealed.

ECCLESIASTICAL CORPORATIONS. By the 2 and $

W. 4. c. 80. (extending to England and Wales), archbishops,

bishops, deans, and chapters, and other ecclesiastical corpora*

tions, aggregate or sole, may enter into agreements or deeds of

reference with their lessees, to ascertain unknown or disputed

boundaries, or quantities of manors and land ; and the referees

may make surveys and maps, summon and examine witnesses

on oath , and call for all deeds, &c. in the custody of the par*

ties to the reference, or of other persons, and may make awards
with maps thereto, on parchment or vellum, which are to be

laid before the parties to the reference, who shall sign and seal

their approbation thereof on such awards, which shall after-

wards be binding and conclusive on all parties as to the matters

therein contained.

By § 4. the deeds of reference, awards, and maps, are to be

deposited in the registry of the archbishop, &c, and are to be

produced for inspection, and copies to be furnished to every

person interested in the subject matter of such awards.

ESCHEAT. See the recent act amending the law with
respect to the escheat of property held in trust. Tenure, II. 7*

EXCISE. The 7 and 8 G. 4* 53. by which the Jaws rela-

tive to the excise were consolidated, has been amended by the

4 and 5 fV 4, a 51.

EXECUTION ( ) F ("RIM I X A LS. See Trial, 1 1

.

EXECUTORS. Under this title, VI. 1, the fourteenth

section of 3 and 4 fi\ 4. c. 42.
?
which by the preceding clause

abolished wager of law, is incorrectly stated. By that section
ff an action of debt on simple contract shall be maintainable in

any court of common law against any executor or adminis-

trator."

By a bill which has passed through the Mouse of Commons,
and which in all probability will shortly become a law (§ 29.),

the assent of an executor or administrator shall not vest in a

legatee the legal title to any personal estate, other than such

chattels as may pass by delivery, but such title shall remain vested

in the executor or administrator, until he shall have executed

an assignment or release in writing of such personal estate.
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§ 3* An executor may renounce the executorship of any per-

son of whom his testator shall have been executor,

§ 4. Letters of administration granted where there is an
executor, but before probate, shall be voidable only.

§ 5. Acts done under voidable letters of administration 5hall

be valid ; but the next of kin, and other persons receiving pro-

perty, except purchasers, shall be liable to account in equity.

§ 6. Deeds executed by an executor before proving, shall be
void.

§ 7* An executor or administrator may be discharged from
his office by the decree of a court of equity, in u suit instituted

for that purpose.

§8. The act is not to extend to the wills, administrations,

executors or administrators of persons dying before 1836\

FEIGNED ISSUES. The privy council may now direct

feigned issues to the courts of law. See Privy Council.

FISH. The 6 G. 4. c. 107- prohibiting the importation of

foreign fish with certain exceptions, has been repealed, but the

clause has been re-enacted in the 3 and 4 IV. 4. c. 52.

FORFEITURE. Sec the recent act amending the law

relative to the forfeiture of property held in trust. Tenure,

II. 7.

FRACTION. See Time.
FRIENDLY SOCIETIES. By the 4 and 5 IV. 4. c. 40.

several of the provisions of the 10 G. 4. c. 56* have been re-

pealed.

By § 10. members of friendly societies may be witnesses on
trials, indictments, or other proceedings respecting the property

of such societies.

And by § 12, executors, &c. of officers of friendly societies

jihall pay money due to the societies before other debts.

GREENWICH HOSPITAL. The statutes here men-
tioned requiring a contribution out of the wages of merchant

seamen towards the support of the Royal Naval Hospital at

Greenwich, have been repealed by the 4 and 5 W. 4. c. 34., and
in lieu thereof an annual sura of 20,000/, has been granted
out of the consolidated fund.

HAY. Certain provisions of the 36 G. 3. c, 38.3 relative to

the buying and selling of hay and straw, have been repealed by
the 4 and 5 JVt 4. c* 20* so far as regards any market through
which there does not exist any public right of way for carts and
carriages.

HEMP AND FLAX, So much of the 27 G. & c. 13., or

of any other act as authorises the issuing of money out oi

the consolidated fund for encouraging the raising and dressing

of hemp and flax, is repealed by the 4 and 5 IV. 4. c. 14.

HUNDRED. See Threshing Machines,

IRELAND. By the 4 and 5 W* 4. c* 8, the S and 4 W. 4.

c. 91. consolidating the laws relative to jurors and juries in Ire-

land, has been amended.
By the 4 and 5 W. 4. c. 77. the proceedings and practice of

the Court of Chancery in Ireland were amended.
By the 4 and 5 IV. 4r* c. 82. the provisions of the 2 W. 4. c. 33.

for effectuating the service of process issuing from the Courts

of Chancery and Exchequer in England and Ireland were
amended and extended,

By the 4 and 5 W* 4. 90- many important alterations were

made in the provisions of the 3 and 4 W* 4. c. 37« for amending
the laws relative to the temporalities of the Irish church.

By the 4 and 5 IV* 4. c. 92. fines and recoveries were abo-

lished in Ireland, and simpler modes of assurance substituted.

And by the 4 and 5 W. 4. c. Q3* the laws relating to appeals

against summary convictions before justices of the peace in

Ireland were amended.

JOINT TENANTS. The writ of partition, whereby
joint tenants were formerly compellable at law to divide their

lands> is now abolished. See Limitation of Actions, II. U
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