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Dean's Letter 

Dear Alumni/ae: 

Some astounding changes are taking place in first job career 
choices by law school graduates, and legal educators around 
the country are sitting up and taking notice. I thought I 
would report briefly on this, since career choices are so 
integral a part of our educational role. 

Georgetown's recent experience is a little more extreme 
than most law schools, but not all that unusual. Just ten 
years ago, career choices by the Georgetown graduating class 
broke down as follows: forty-six percent to private practice; 
twenty-four percent to federal, state and local government; 
fifteen percent to clerkships; and three to four percent to 
public interest jobs. That pattern generally had held true 
for the previous 15 or 20 years. Comparable statistics for 
the class of 1986 were 70 percent to private practice (with 
almost half of that group going to firms of more than 100 
in Washington, New York, Chicago and Los Angeles); nine 
percent to government; the same 15 percent or so to clerk
ships; and less than one percent to public interest jobs. 

In short, big firm private practice as a first job career choice 
has skyrocketed, while government and public interest ser
vice have dropped precipitously. 

The reasons are not difficult to discover. Private law prac
tice is booming so there is an increasing number of jobs 
available to essentially the same number of qualified grad
uating students. Also, the 1980s have been years in which 
government and public interest careers have lost some of 
their allure. 

In addition, money has to be a major factor. Law Center 
graduates can pull down $70,000-$80,000 in a blue chip law 
firm (even before clerkship and "early signing" bonuses are 
added), while most public interest jobs and even federal 
government jobs are in the low- and mid-$20,000 range. 
Certainly for those students who emerge from law school 
deeply in debt, these incredibly high salaries are seductive. 
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Is there anything wrong with all this? For most students, 
probably not. They will be happy, and certainly one can 
have a productive and gratifying career in private practice. 

But there are other considerations. I pass over lightly the 
"unseemly" aspects of first year law graduates making more 
money than most of their law professors and most judges 
in the United States. Many others have commented that 
the large salaries lead to a need for increased billable hours, 
with the result that pressure has increased in big firm private 
practice. 

Most important, however, is the fact that the glamor and 
income of big firm practice may lead some of our graduates 
to a wrong career decision for them. They are not meant 
for a Big Firm law practice and will find little satisfaction 
there. Compared to a decade ago, three and four times as 
many graduates of this Law Center come back within two 
years and ask the help of our Placement Office in getting 
started in a different career direction. Most of those people 
are refugees from the big firms in the big cities. 

A career in smaller firms, public service or public interest 
work can be exceptionally gratifying. Unfortunately, some 
people who would find the greatest satisfaction there are 
starting off in different directions . 

. All we can do in the law school world is make sure the 
young people who graduate from Georgetown know what 
their options are. We will continue to do that to the best 
of our ability. 

~~ 
Robert Pitofsky 
Dean 



TO UNDERSTAND A LAW SCHOOL, one must look to its essential 
elements: the university of which it is a part, its library and academic facilities, and, most important 
of all, its people. The Georgetown University Law Center community, comprised of our students, 
faculty and alumni, is a complex whole, far greater than the sum of its parts. This issue of Res Jpsa 
Loquitur focuses on the faculty. ■ A bibliography that begins on page 13 provides a brief summary 
of faculty publications during the past eighteen months. ■ We are especially pleased to feature a 
faculty symposium on surrogate motherhood. In a series of essays derived from a more formal and 
extensive symposium that will appear in the June, 1988 issue of the Georgetown Law Journal, several 
professors, who are experts in a wide variety of legal disciplines, address some of the many important 
legal issues emerging from the Baby M decision. Each professor brings the unique experience and 
insight of their scholarly endeavors to this enterprise of research, reflection, and writing. Together 
they demonstrate one aspect of what makes the Georgetown University Law Center faculty unique
a community of talented and committed scholars whose work is strengthened and enlivened by their 
diversity and collegial spirit. ■ Our Faculty Focus moves from the very contemporary issue of 
surrogate motherhood to an historical reflection upon some perplexing questions surrounding Marbury 
v . Madison. Professor Susan Low Bloch and Supreme Court Historian Maeva Marcus raise questions 
about the methods that Chief Justice Marshall used to establish the doctrine of judicial review that 
has been so heatedly debated in the past several years. 

3 



FACULTY SYMPOSIUM 

Baby M and Surrogate Motherhood 

E D I T O R' S I N T R O D U C T I O N 

erhaps there are more difficult social, legal 
and ethical issues than surrogate moth
erhood, but not many. Surrogate moth

erhood, the artificial insemination of a 
•--- woman to produce a child for some other per

son, has stirred many conflicting emotions through
out society. Some find surrogacy deeply troubling 
for ethical and religious reasons. As Georgetown 

__ .__ Law Professor Louis Michael Seidman points out, 
it " threatens to deprive us of the myth that families are 
something more than social constructs, that families exist 
and are not invented." 

Today, as many as 15 percent of the married couples in 
America are physically incapable of bearing children and 
adoptions usually take several years to complete. Indeed, 
some people argue that this country's woefully inadequate 
adoption procedures have led to the social experiment called 
surrogate motherhood-technology's answer to the dramatic 
social problem of involuntarily childless couples who want 
to love and raise children. 

This symposium takes the particular case known as Baby 
Mas a starting point for debate about surrogacy relationships 
general!y. While the Baby M case may not present the "best 
facts" for testing the legitimacy of surrogate motherhood, 
it is certainly the best-known case. 

In a collection of short essays prepared for the Georgetown 
Law Journal, several Georgetown law professors and Yale 
Law Professor Peter H. Schuck (who was a visiting professor 
at Georgetown last year) tackle the trial court's opinion, 
written by New Jersey Superior Court Judge Harvey R. 
Sorkow, from a variety of persectives. As experts in family 
law, constitutional law, administrative law, contract law and 
comparative law, their comments provide a fascinating ex
ploration of some of the many issues related to surrogacy, 
including the right to privacy, the rules of contract law and 
the role of government regulation. The essays presented 
here have been radically reduced in length. Their original, 
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more in-depth versions can be found m the forthcoming 
issue of the Georgetown Law Journal. 

Of course, Judge Sorkow's opinion has been reviewed 
and, recently, reversed in part by the New Jersey Supreme 
Court. The high court found that surrogate contracts for pay 
are contrary to public policy, but left voluntary surrogacy 
and other matters open for legislative action. The court also 
restored the parental rights of Mary Beth Whitehead-Gould, 
the biological mother of Baby M; stripped the adoptive 
rights of Elizabeth Stern , the wife of the biological father, 
William Stern; and upheld the part of the trial court's opinion 
awarding child custody to the Sterns. New Jersey Chief 
Justice Robert N. Wilentz, speaking for a unanimous court, 
made it perfectly clear that a surrogacy arrangement for pay 
is baby-selling. He wrote: "This is the sale of a child, or at 
the very least, the sale of a mother's right to her child, the 
only mitigating factor being that one of the purchasers is 
the father." 

But the New Jersey judiciary has not settled the issue of 
surrogate motherhood, voluntary or commerical, as a na
tional public policy issue. The New Jersey decision is bind
ing only on that state. The debate over surrogate motherhood 
is heating up in the legislative bodies of other states. To 
date, an even number of legislative proposals would regulate 
or ban surrogacy for pay or establish commissions to study 
the issue. Only one state, Louisiana, has outlawed com
merical surrogacy while another, Arkansas , passed a bill last 
year that allowed surrogacy, but the bill was vetoed by the 
_Arkansas governor. 

At this writing, the only other state high court to rule on 
surrogacy for pay is Kentucky's, which in Surrogate Parenting 
Associates v. Commonwealth of Kentucky, specifically rejected 
the argument, made by the state attorney general, that clin
ics brokering commercial surrogacy agreements were in
volved in illegal baby-selling. The Kentucky Supreme Court 
said: "The advances of biomedical science have carried us 
forward, willingly or otherwise, into a new era of ge
netics ... . If there are social and ethical problems in the 
solutions science offers, these are problems that belong in 
the legislative domain, not in the judicial, under our con
stitutional doctrine of separation of powers." These are the 
problems to which our law professors now turn their atten
tion. 



M involved a surrogate parenting 
agreement between William Stern and 
Mary Beth Whitehead (now Whitehead

Gould), both residents of New Jersey. Prior 
to the ruling on enforceability of that 
agreement, the trial court found the fol
lowing facts: 

William Stern, a 41-year-old with a Ph.D. 
in biochemistry, worked his way through 

school after the death of his father, one of only two members 
of his family to escape the Holocaust. Mr. Stern's wife, the 
daughter of a university professor, came from a religious 
family in which education was highly valued. She met Mr. 
Stern while earning her Ph.D. in genetics, before going on 
to earn an M. D. as well, with a specialization in pediatrics. 
The Sterns badly wanted children, but Mrs. Stern had un
treatable multiple sclerosis that rendered her unable to con
ceive a child without incurring an unacceptable risk to her 
own health. 

Mary Beth Whitehead was a 29-year-old high school drop
out with two children who married at age 16. Her 37-year
old husband at the time, a driver for a waste carting com
pany, had a history of alcoholism and had twice lost his 
driver's license after being involved in drunk driving acci
dents. He also had been sued by the county welfare board 
for failure to make child support payments while separated 
from Mrs. Whitehead. When the Whiteheads filed a petition 
for bankruptcy in 1983, they failed to disclose all of their 
assets to the court. The Whiteheads had decided that they 
wanted no more children. 

After the Sterns were discouraged from adopting a child 
because of their age and different religious faiths, they con
tacted the Infertility Center of New York to explore alternate 
reproductive technologies. The Center put them in contact 
with Mrs. Whitehead, who had responded to a newspaper 
advertisement seeking surrogate mothers. Eventually, Mr. 
Stern and Mrs. Whitehead signed a written agreement pur
suant to which Mrs. Whitehead was to be artificially insem
inated with Mr. Stern's sperm; was to carry any child that 
was conceived to term; and was to deliver the child after 
birth to the Sterns, renouncing all parental rights. In return, 
the Sterns were to pay Mrs. Whitehead $10,000 plus all 
medical and incidental expenses. 

Baby M was born on March 27, 1987, but after birth Mrs. 
Whitehead changed her mind and no longer wished to give 
up the child. In fact, her desire to keep Baby M was so 

strong that the Whiteheads defied a court order giving tem
porary custody to the Sterns and absconded with Baby M 
to Florida. Once the Whiteheads were apprehended, a New 
Jersey family court awarded permanent custody to Mr. Stern, 
permitted Mrs. Stern to adopt Baby M and permanently 
terminated Mrs. Whitehead's parental rights. 

In reaching this disposition, the court adopted the ar
gument that the equitable parens patriae jurisdiction of the 
court required it to resolve the custody dispute that had 
arisen between Mr. Stern and Mrs. Whitehead in accordance 
with the best interests of the child. In light of the facts 
established at the six-week trial, derived from the testimony 
of the primary parties and of numerous expert witnesses, it 
was deemed in the child's best interest to award custody to 
Mr. Stern, the natural father. In making this determination, 
the court appears to have given great weight to socio-eco
nomic considerations. 

Although a body of law exists that governs the termination 
of custody and parental rights in an adoption context, the 
unique nature of the surrogacy agreement involved and the 
facts of Baby M made adoption law inapplicable. The court 
did not address this point, but if adoption precedents had 
applied, Mrs. Whitehead's pre-delivery decision to relin
quish custody of Baby M may have been subject to revo
cation for a reasonable period of time after delivery, thus 
permitting a decision made after the actual experience of 
birth to supplant a prior decision made in mere contempla
tion of birth. The effect of holding adoption law to be 
inapplicable rendered the law of domestic relations to be 
silent with respect to the issue of whether Mrs. Whitehead's 
custody and parental rights could be terminated. 

Because domestic relations law was silent with respect to 
the termination of Mrs. Whitehead's parental rights, con
tract law governed the issue. As applied to the facts of Baby 
M, contract law required the termination of Mrs. White
head's parental rights. Mrs. Whitehead and Mr. Stern en
tered into a binding contract that was not tainted by any 
lack of capacity or bargaining defects. The contract was 
legally enforceable and, indeed, the Sterns' federal consti
tutional rights of privacy and equal protection required such 
enforceability. Because damages would be an inadequate 
remedy in such a unique case, the equities indicated that 
specific performance of the surrogacy contract was the ap
propriate remedy. Accordingly, the court awarded perma
nent custody to Mr. Stern and Mrs. Stern as an adoptive 
mother and terminated Mrs. Whitehead's parental rights. 
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W H O S E P R I V A C Y I S I T, A N Y W A Y ? 

J udge Sorkow's holdings in Baby M included this star
tling one: constitutional privacy rights of childless cou
ples demand validation and specific enforcement of 

surrogacy agreements. Does due regard for constitutional 
privacy mandate such action, and whose privacy should be 
protected? 

The procreative or family privacy at issue in a surrogacy 
case can be viewed as belonging to either: (1) the childless 
couple; (2) the sperm-donating father; (3) the contractual 
couple consisting of the surrogate and the sperm donor; or, 
(4) the surrogate mother. 

The trial court in Baby M attributed privacy protections 
only to the childless couple. But Judge Sorkow's married 
couple-oriented argument was backed by a strained appeal 
to Roe v. Wade. It proceeded as a long leap from the premise 
that pregnant women have a right to obtain a medical abor
tion to terminate fetal life to the conclusion that infertile 
or medically at-risk women and their spouses have a right 
to employ a third party to create a life. In fact, the court 
would have had greater luck relying on Roe to argue that 
fertile women have a right of procreative privacy entitling 
them to create and terminate new life for reasons and pur
poses of their own, including surrogate motherhood. 

The sperm-donor privacy rights theory can be seen in the 
Kentucky Supreme Court's opinion in Surrogate Parenting 
Associates v. Commonwealth of Kentucky. There, the court ruled 
that the privacy right protects men who have infertile or 
disabled spouses if they choose to have biologically-related 
children via techonology and the voluntary assistance of 
third-party surrogates. 

The trial court in Baby M did not consider the possibility 
that the contractual couple rather than the infertile married 
couple should be ascribed rights of private procreative de
cision-making. Yet, arguably, a contractual couple, primarily 
bound by a written agreement than by personal vows, pos
sesses the same legal privacy rights of bearing or begetting 
that married couples who decide to have children exercise. 
Simply by virtue of the biological ties they seek to forge, 
both parties may share cognizable privacy interests in the 
decision to have a child and in shaping that child's fate. 
Indeed, the New Jersey Supreme Court validated the con
tractual couple model of privacy when it restored the pa
rental rights of the surrogate mother. 

Most importantly, Judge Sorkow's decision in Baby M did 
not grapple with the argument that any privacy right vali
dating a surrogacy agreement is solely the surrogate's. This 
argument relies on the concept of inalienability and has a 
strong and weak version, both of which may help the case 
of a surrogate who has changed her mind during pregnancy 
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or after the birth of a child she does not care to give up. 
The strong version is that the prenatal rights entailed by 

family and procreative rights are inalienable and therefore 
cannot be exchanged for money. The weak version is that 
a woman can commercially alienate parental rights but not 
without reserving a postnatal opportunity to change her mind. 

Diana T. Meyers has argued that inalienable rights in
clude: the right to life; the right to personal liberty; the 
right not to suffer gratuitous pain; and the right to satisfac
tion of basic needs essential to survival. The alienability of 
modes of personal liberty concern us most here. According 
to Meyers, to say that a right is inalienable is to say that it 
protects goods essential to the security of free and respon
sible moral agents. There can be no obligation to give up 
or voluntarily renounce such rights. Privacy rights or parental 
rights can plausibly be numbered among inalienable rights 
because they are linked to essential personal liberty. 

The surrogate's strong-version inalienability argument is 
that her own constitutional privacy rights prevent her from 
entering a valid and enforceable commercial surrogacy con
tract. The weak-version argument is that her own consti
tutionally protected privacy rights-construed to include 
both the right to terminate parental rights and the fullest 
opportunity for reflection about terminating parental rights 
consistent with the inalienable rights of others-are tied to 
essential personal liberty in such a way that they cannot be 
given up. Hence, the surrogate who agrees prior to con
ception or prenatally to terminate parental rights upon the 
birth of a child simply lacks the moral and legal power to 
bind herself to such an agreement. 

If the parental rights termination provisions of surrogacy 
agreements are void as ineffective waivers of inalienable 
rights, then the existence of such agreements provides no 
reason for awarding a disputed child to its biological father. 
Principles of estoppel and detrimental reliance derived from 
the common law of contracts have no normative power in 
the face of fundamental and inalienable privacy rights pro
tecting the surrogate's parental status. Despite her "breach" 
and the father's "good faith" and "reliance," her custody 
claims equal his. 

The trial court in Baby M did not forge the needed link 
between privacy rights in procreation and families and re
productive pacts with strangers. To force a woman to give 
up a child because, prior to birth, she agreed to do so, is 
to force her to be free in one of the least appropriate of all 
circumstances: when a procreative liberty is on the line. 



THE QUESTION OF PARENTHOOD 

R ecognizing that the trial court in Baby M was con
fronted with a difficult set of decisions and choices, 
its decision that Mrs. Whitehead was not a legal 

"parent" to Baby M and should have no visitation rights 
was mistaken and unnecessarily tragic. 

Who is a parent? Should parenthood be seen purely as a 
matter of intent; and if so, intent measured at what point 
in time and by what evidence? Parenthood can be seen as 
a matter of contract-a formalized private legal relationship 
of promises. Alternatively, parenthood may be, instead, a 
matter of "gestation" -of carrying the child to birth-or a 
matter of genetics-the fact that a child is carrying one half 
of a putative parent's genes. Maybe parenthood is some less 
willful, less cognitive feature of "bonding" or "instinct" or 
"species preservation." 

The trial court saw Mrs. Whitehead's stated intent in the 
pre-conception contract as critical to her status as a "parent"; 
and it was her stated intent, at a particular point in time 
and as evidenced in a contract, not to be the baby's mother 
upon her birth. By all other indicia of what makes a parent, 
however, Mrs. Whitehead was a "parent": she was genet
ically connected; she gestated the baby; she bonded with 
the baby; she even put herself at risk (unwisely and illegally) 
to "save" the baby from what she felt was an undesirable 
outcome. 

It is the genetic, emotional and gestational connection 
with the baby, and Mrs. Whitehead's unwillingness to give 
up the child, that make her a tragic figure and compel us 
to identify her as a "mother in fact," if not in law. Had she, 
as the mother, relinquished her parental claim to the Sterns, 
there would be no reason not to confirm the Sterns thereafter 
as the sole legal parents. 

The difficult question, then, is not whether Mrs. White
head was a mother at the time of Baby M's birth, nor whether 
surrogacy contracts are valid generally, but whether a pre
birth contract mandating a waiver of parental rights is en
forceable after birth. What is gained and what is lost by 
specifically enforcing such a pre-birth agreement against the 
immediate post-birth claim of the gestational mother to have 
custody and responsibility of the child she had previously 
agreed to surrender? 

Certainly there is a gain in the clarity and certainty of the 
status and functioning of Mr. and Mrs. Stern as the baby's 
parents. A complex situation for the upbringing of the child 
is dramatically simplified by the judge's limitation of those 
entitled to act as a "parent." And future would-be parents 
may be encouraged to use the surrogacy device in reliance 
on the Baby M rule . Surrogate mothers are unlikely to be 
deterred because at the moment of making the preconcep-

tion agreement, they believe they can and will give up the 
child. The rule, thus, enhances both stability in the rearing 
of children produced as a result of surrogacy contracts and 
encourages the continued use of such agreements to produce 
children for infertile couples. 

But there are important social costs as well. First, as a 
matter of real world factors, the class of people likely to be 
surrogate mothers are likely to be economically less advan
taged than those with whom they contract. With a weaker 
bargaining position, these women are vulnerable to exploi
tation. Second, the pain of the surrogate mother who cannot 
voluntarily give up her child is very great and society should 
not encourage women to quantify that • pain in monetary 
terms. Third, a rule that defines a pregnant woman as "not 
the mother" of the child she is carrying is inconsistent with 
enhancing a moral sense of responsibility to the life one 
creates. 

How is it in the "best interests of children" to treat the 
mother's reaction of relatedness upon birth as a broken 
promise, a "breach of contract"? The bonding that occurs 
before and at birth between the gestational mother and the 
child is in many cases the child's best protection; the mother 
is the one person always present at birth. The concept of 
"best interests" must, moreover, include the moral message 
of responsibility for the life one creates. A legal rule that 
forbids surrogate mothers the right to help nurture the life 
they helped create will not protect the child's "best inter-
ests." · 

I would treat both Mrs. Whitehead and Mr. Stern as 
parents to Baby M, whose parental rights could be termi
nated only on the kind of showing of unfitness that would 
generally authorize termination. (Indeed, this position was 
taken by the New Jersey Supreme Court in reviewing the 
case.) Each of them intended to and did participate in bring
ing Baby M into the world. Since they as parents cannot 
agree as to whom should have custody, the government 
must decide. 

Here, the trial court's application of the family law stan
dard of the child's best interests to award custody to the 
Sterns was not unreasonable. But the order terminating any 
visitation rights went beyond the boundaries that humility 
should impose on a judge's ability to identify the child's 
"best interests." That Mrs. Whitehead remains a parent to 
Baby M is consistent with the best interests of the child 
and of future children born under surrogacy arrangements. 
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THE CASE FOR REGULATION 

B y any standard, the social value of surrogate moth
erhood to couples with infertility problems is enor
mous. According to the trial courts, an estimated 

ten to 15 percent of the married couples today are involun
tarily childless; between 500,000 and one million married 
women are now thought to be unable to have a child who 

· is genetically or gestationally related without some fertil
ization assistance; and two million couples compete for the 
58,000 children up for adoption, resulting in a waiting period 
of three to seven years. Domestic adoptions through private 
agencies average almost $8,000, while many others cost up 
to $20,000. 

These data permit a rough market test of surrogate moth
erhood to married couples with infertility problems. The 
value of surrogacy, as measured by the possible willingness 
of childless couples to pay for it, is approximately $16 billion 
each year, and even this estimate is conservative. It does 
not include the additional premium these couples might be 
willing to. pay for children who, unlike adoptees, are ge
netically related to at least one of them, or for the speed of 
the surrogacy process as compared to adoptions. Most im
portantly, the figure fails to include the incalculable but 
immense social value bestowed by the creation of life, of 
children who are desperately wanted but who would not be 
born without surrogacy agreements. 

I do not seek to place a dollar value on human life, nor 
do I assert that the benefits of surrogate motherhood may 
be achieved without incurring costs. I seek only to dem
onstrate that the social value of the practice is so great that 
the burden of persuasion should shift to its opponents. The mag
nitude of these values and the likelihood that they will be 
distributed widely among the population, rather than con
fined to wealthy people, suggest that prohibition, which would 
forego these benefits or drive them underground, would be 
a foolish policy. We should, instead, seek a system of reg
ulation that preserves almost all the benefits while mini
mizing the few risks. 

When viewed in relation to the benefits, the principal 
risks of surrogacy-that the parties may not be fully in
formed and, even if they are, that they may change their 
minds and seek to avoid their contractual obligations-seem 
relatively small and are susceptible to regulation. Experi
ence with more than 600 surrogacy arrangements suggests 
that disputes arise only rarely and that these are usually 
resolved without undue difficulty. 

Surrogacy contracts satisfy many of the preconditions for 
successful regulation. Compared to toxic chemicals or nar
cotics distribution, for example, surrogacy is difficult to con
ceal; unlike nuclear power generation, surrogacy involves 
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no complex technologies nor any complex transactions , as 
in securities trading. Indeed, family law provides a rich 
source of norms, experience and institutional guidance the 
law can draw upon to regulate surrogacy contracts. Strong 
motivations to comply with surrogacy contracts exist on all 
sides, and there is no powerful, well-defined constituency 
with a strong interest in weakening the enforcement of 
surrogacy contracts and regulations. 

A state or state-certified agency can regulate the process 
to make sure all parties are fully informed about the con
tract's terms and about how the law will treat those contin
gencies that may arise so as to protect children from any 
risk of abandonment. Legislators, counseled by family law 
experts, should establish the social norms that will stand
ardize certain provisions of surrogacy contracts and govern 
the resolution of troubling disputes, such as the fate of 
surrogate-born children who might be victimized when one 
or both parties attempt to renounce their contractual obli
gations. 

Surrogate mothers who may be vulnerable to exploitation 
should be protected by regulatory measures that assure in
formed consent and provide a post-signing, pre-impregna
tion "cooling off' period. 

Specific performance for surrogacy contracts should be 
decided on an issue-by-issue basis rather than categorically. 
I would treat different obligations differently depending 
upon the competing values at stake. Specific performance, 
for example, of a mother's contractual obligation to abort 
would not be available; but other obligations, such as a 
mother's duty to submit to in vivo testing of the fetus, would. 
Since almost all surrogate mothers have surrendered the 
child at birth without any need for court intervention, I 
would not compel them to surrender the child in those rare 
cases where a dispute actually arises. Where neither parent 
wants the child, the state should move swiftly to take cus
tody and place the child for adoption. 

I labor under no illusions that even well-designed gov
ernmental regulations are always effective. But a regime of 
private contract, constrained and modified by a small num
ber of legislated rules, seems quite capable of protecting 
the relevant private and social values implicated by surrogate 
motherhood. The crucial role of regulation is to shape and 
facilitate, rather than to deform or stifle, the thousands of 
life-creating, life-enhancing surrogacy arrangements that in
dividuals manifestly wish to effectuate. The principal ob
stacle to attaining this social bounty is the uncertainty 
concerning the way the law will treat surrogacy. Fortunately, 
that is one problem we can do something about. 



CONSIDER THE CHILDREN 

I t is one thing to identify moral and policy objections 
to surrogacy-or at least to some surrogacy arrange
ments-and quite another to decide what position the 

law should adopt. Three possible positions have emerged. 
First, the law might honor all surrogacy contracts, subject 
only to the limitations of traditional contract law (e.g. pro
hibiting fraud or duress). The trial court's decision in Baby 
M adopted this position, although Judge Sorkow cloaked 
his holding in the protective garb of the "best interests of 
the child" standard of family law. Second, the law might 
adopt an intermediate position, endorsed by Professor Schuck 
among others, that asserts that a system of appropriate reg
ulation can eliminate any risks surrogacy arrangements pose 
to children and poor women. Finally, the law might reject 
recognition of any surrogacy contracts as contrary to public 
policy. This is the position I advocate. 

One of the many important moral and pragmatic issues 
raised by surrogacy arrangements is the risk that the children 
involved may be abandoned at birth by both biological par
ents. The birth of a handicapped infant can be traumatic 
for the most devoted, loving parents. Disappointment, de
nial and grief may make it difficult for any parent to respond 
to the needs of the child. When a handicapped infant is 
born into a family, however, emotional and custodial aban
donment are generally not considered to be options. Sur
rogacy arrangements increase the risk that biological parents 
will feel it is acceptable to abandon less-than-perfect infants 
after they have been born. 

The reasons are not hard identify. First, at a theoretical 
level, one parent in any surrogacy arrangement is supposed 
to view the child as a mere commodity to be transferred 
(abandoned) at birth. If the child is physically or mentally 
handicapped, there is a great likelihood that both parents 
will view the child as a commodity and thus abandon the 
infant emotionally, and, if permitted to do so, physically 
and financially. The surrogate mother will do so because 
that is what she is supposed to do; the father and his spouse 
will do so because they, as purchasers, may feel they have 
the right to reject damaged goods. Treating children as 
commodities, as surrogacy does, thus poses real risks to the 
children conceived. 

Second , the experience of the parents in a surrogacy ar
rangement will typically be different from that of parents 
who conceive children in a traditional family context. The 
surrogate mother conceives the child for others and goes 
through the pregnancy prepared to give up the child at birth. 
The biological father will usually not be involved in the 
day-to-day experiences of the surrogate mother as the preg
nancy alters her shape and her life. From the beginning, 

the biological parents are likely to have a very different 
relationship to the developing fetus and each other than if 
they were family members. 

I am not persuaded that it is possible to cure the problems 
of surrogacy with regulation. Professor Schuck may be right 
that statutory "cooling off' periods or "mandatory contract 
provisions" can protect poor women from economic ex
ploitation, but they are unlikely to protect women- or men
from emotional pain or from the kind of bitter custody fight 
exemplified by the Baby M case. I doubt, moreover, that 
risks to the children conceived can be reduced and possibly 
eliminated by "clear rules prescribing the private rights and 
responsibilities" of the participants. Even if a legislature 
passed a rule, for example, that surrogate parents must ac
cept delivery of any child conceived pursuant to a surrogacy 
agreement no matter how disabled the child, it is not clear 
how the agreement could be enforced. Would we demand 
that a couple keep a child they clearly did not want? We 
don't force even biological parents to do that. Legislatures 
can enact rules, it is true, and enforce them by appropriate 
civil or criminal sanctions. But if the parties involved do not 
want to be related, it will often be impossible to create 
caring family relationships, by force, or even relationships 
in which the child will be safe from physical or emotional 
harm. 

On balance, the risks posed by surrogacy to the children 
conceived and to the surrogates involved persuade me that 
surrogacy should not be encouraged. Because legal recog
nition of surrogacy contracts- even if recognition is limited 
to regulation of limited contracts- would do just that, rec
ognition should be denied. Some would go further and make 
surrogacy illegal, but that would require the state to police 
intimate conduct in an unacceptably intrusive way. An in
termediate step would be to criminalize the acts of third 
parties who promote surrogacy arrangements for financial 
gain. This would discourage surrogacy arrangements, par
ticularly when they involve the economic exploitation of 
poor women, that involve the state in purely private repro
ductive conduct. Private individuals could still make sur
rogacy agreements without penalty, but courts would not 
enforce the agreements. Instead, courts would resolve cus
tody disputes within the framework of family law and make 
decisions based on the best interests of the child. 
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NEUTRAL PRINCIPLES AND UNSTABLE PREFERENCES 

T he Baby M case is unsettling because it brings into 
question fundamental postulates about neutral dis
pute resolution and the reconciliation of conflicting 

preferences. 
The model for ordering social preferences implicit in many 

of our institutions takes as a given the desires and goals of 
individuals. If they can pursue these goals without inter
fering with others, society leaves them unobstructed. The 
legitimacy of both market ordering and government regu
lation as methods rests on the assumption that these are 
neutral devices for measuring and mediating between pref
erences that conflict. Baby M confronts us with the fact that 
competing preferences are partially the product of the meth
ods used to measure and mediate between them, and that 
preferences are therefore not stable and unitary. 

To see why this is so, we need to examine surrogate 
motherhood from both a market and a regulatory perspec
tive. Advocates of market allocation are likely to embrace 
the contract Mr. Stern and Mrs. Whitehead entered into to 
produce Baby M. Mr. Stern would not have parted with 
$10,000 and Mrs. Whitehead would not have agreed to 
become pregnant unless they both thought the deal would 
make them better off. Ex post invalidation of the bargain 
suggests that Mrs. Whitehead was not capable of deciding 
for herself how best to use her time and her body-a sug
gestion likely to strike some as inadmissable a quarter-cen
tury after passage of Title VII of the Civil Rights Act and 
15 years after Roe v. Wade. 

There is, of course, a third party to the Stern-Whitehead 
transaction, and some might say that externalities imposed 
upon Baby M justify government intervention. But, without 
the contract, Baby M would never have come into existence. 
Thus, unless one takes the extreme view that the psycho
logical burdens of surrogacy were so detrimental to the child 
that he/she would prefer nonexistence, it seems hard to 
avoid the conclusion that enforcement of the contract max
imizes the social welfare of putative surrogate children. 

Yet there is surely something askew here. If gains from 
trade make everyone better off, does it follow that prosti
tution must be unregulated? If the poor can really sell their 
own bodies, what are we to say when Shylock demands his 
pound of flesh? 

A competing approach emphasizes the need for govern
ment regulation by expanding the universe of externalities 
that must be taken into account. Surrogacy arrangements 
threaten traditional ideas about family and reproduction in 
ways that subtly but powerfully influence our culture. 

If our institutions are really to be neutral with regard to 
competing preferences, then the preference for the cultural 
status quo must be allowed to count. Yet the transaction 
costs required for individuals having such a preference to 

10 

"buy out" the participants in surrogacy contracts are surely 
prohibitively high. 

These broader externalities suggest that government reg
ulation may be appropriate. But the logic of regulation also 
leads to unacceptable outcomes. After all, society permits 
people who are totally unfit for parenting to conceive chil
dren and raise them in a fashion that guarantees that their 
children will become dependent on others or engage in 
antisocial activities. Thus, if we are serious about controlling 
externalities, why not establish an administrative agency 
that oversees marriage and childbearing? 

Both market ordering and government regulation rest on 
the assumption that these techniques are neutral devices 
for measuring competing preferences. But the Baby M lit
igation confronts us with the fact that there is a kind of 
Heisenberg Uncertainty Principle at work when values are 
measured. Market ordering seems unacceptable because it 
changes the nature of children into commodities that are 
bought and sold. Government regulation seems unaccept
able, too, because it is impersonal and undervalues the role 
of individualized love relationships. In both cases, the value 
of babies is changed by the method of valuation that is used. 

We lack a good theory for a "neutral" choice of context 
in cases where the method by which preferences are ag
gregated helps to form the preferences being aggregated. 
In the absence of a theory, it may be useful to deny the 
possibility of choice. Hence, we have the reassuring myth 
that there is a "natural" ordering based upon genetics and 
preordained family roles. But Baby M also threatens to de
prive us of this myth. Revolutions in birth technology have 
made it plain that what was once thought of as "natural" or 
inevitable is now within our control. 

Faced with the necessity of choice, there is no avoiding 
the requirement that we select a method by which the choice 
is to be made. Yet that method may itself dictate the choice 
that emerges from it. There is no obvious way to break out 
of the circle, and while we search for a means of escape, 
the need to act becomes more pressing daily. 



UN-PRINCIPLED JUDICIAL DECISION-MAKING 

J udge Sorkow's opinion in Baby M began with the prop
osition that the court was required to rely on legal 
principles, rather than judicial policy preferences, to 

resolve the difficult issues presented in the case. But careful 
scrutiny of the three types of analytical arguments the trial 
court used in its efforts to adhere to those principles
assertive, precedential and functional arguments-indicates 
that: 1) principles did not insulate the decision from the 
judge's social policy preferences; and 2) the principles em
ployed actually depended on those preferences to have any 
meanmg. 

Argument by assertion works when the asserted conclu
sion is self-evident. But the difficulty with self-evident as
sertions is they offer no guarantee that legal principles lie 
beneath the assertions. In Baby M, the trial court recited a 
series of facts about the Sterns and the Whiteheads and 
simply announced that awarding custody to the Sterns would 
be in the best interest of the child. But this best-interest 
determination was heavily based on the judge's consider
ation of socio-economic factors and traditional gender role 
prescriptions rather than any objective "best interest" prin
ciple. 

Although many would agree with the trial court's decision 
to give Baby M to the upper middle-class couple with the 
stronger male head-of-household, not everyone would. Some 
might think a child would benefit more from growing up in 
a working class environment, where the work ethic and other 
traditional values might be more readily assimilated, than 
from an elitist environment, where the harsher realities of 
life are experienced only through contact with the VCR. 

Because the court offered no explantion of why the facts 
it found are connected analytically to the child's best in
terest, the assertion is acceptable only to those who already 
agree with the court's preferences-something that has 
nothing whatsoever to do with legal principles. 

In precedential arguments, made under the doctrine of 
stare decisis, legal principles are said to account for the res
olution of legal issues. But precedential arguments offer no 
ways that are not not themselves dependent upon social 
policy preferences to reveal whether the current issue and 
the putative precedent are sufficiently similar for the prec
edent to control. 

In Baby M, the trial court uses a precedential argument 
in determining that the surrogacy contract between Mr. 
Stern and Mrs. Whitehead was valid and enforceable. Mrs. 
Whitehead argued that her contractual agreement to relin
quish custody of Baby M was not the product of informed 
consent because she could not adequately appreciate prior 
to delivery her post-birth bonding with Baby M. The court 
rejected her argument, finding that informed consent was 
a negligence doctrine and not a doctrine of contract law. 

Aside from the fact that negligence and contract law are 
not mutually exclusive, the court never explained why it 
characterized the informed consent issue one way and not 
the other. Far from being self-evident, the argument seems 
to be self-evidently wrong. The informed consent prece
dents establish the propostion that a contract is legally en
forceable only if it emanates from a sufficiently reliable 
mental state. Mrs. Whitehead operated in one mental state 
before delivery and another after the experience of birth. 
But no legal principle exists to determine which of two 
genuine, but potentially unreliable, states of mind should 
predominate over the other. The court must have used its 
own policy preferences to make the choice. 

Functional arguments try to demonstrate that a particular 
outcome is logically compelled by an abstract concept or 
generally accepted functional objective. The difficulty is 
that functional arguments proceed from the concepts or 
functional arguments and not merely from the judge's policy 
preferences. 

The court applied such reasoning when it concluded that 
enforcement of the surrogacy contract between Mr. Stern 
and Mrs. Whitehead was constitutionally compelled in order 
to avoid abrogating the Sterns' privacy interest in marital 
procreation. The court sought to justify its conclusion by 
arguing that judicial failure to make new reproductive tech
nologies available to couples otherwise destined to remain 
childless would be inconsistent with the high social value 
we place on marital autonomy and procreation. But this 
argument cuts both ways. After all, the Sterns were not the 
only couple with protected marital procreation interests who 
wanted custody of Baby M; the Whiteheads wanted custody, 
too. 

The court never explains why the enforcement it finds 
necessary to protect the constitutional rights of the Sterns 
should not actually be prohibited in order to protect those 
very same constitutional rights as possessed by the White
heads. Intuitively, the court again seems to have fallen back 
upon its social policy preferences to determine which way 
the privacy right applies in the context of Baby M. 

Despite its analytical inadequacies, the trial court's opin
ion in Baby M does seem to illuminate a transcendent truth. 
It illustrates clearly the magnitude of our tolerance for an
alytical dissonance. The opinion exemplifies a mode of de
cision-making in which we acquiesce despite its demonstrable 
inadequacy. Our desire for order and closure is so strong 
that when the promised principles are never delivered, we 
pretend not even to notice. 
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A COMPARATIVE LOOK AT SURROGACY 

T he controversy surrounding Baby M has revealed 
many legal issues yet to be settled under U.S. law 
relating to surrogate parenting contracts. Few con

cerned with the issues raised by this case have given much 
attention to the views of legal and medical experts in other 
countries who have examined the phenomenon of surrogacy. 

Yet, as a recent Hastings Center Report makes clear, as 
many as 15 other nations-including the United Kingdom, 
Australia, the Federal Republic of Germany (West Ger
many), Spain, The Netherlands and France- have either 
appointed commissions or arranged special studies to con
sider recent developments in reproductive technology, in
cluding surrogate parenting. The legislatures in the United 
Kingdom and West Germany have written into law the rec
ommendations of their commissions, who urged the pro
hibition of commercial surrogacy arrangements. 

The conclusions and recommendations of the many dis
tinguished legal scholars and medical experts, as well as a 
number of bioethical specialists, should be of considerable 
interest to U.S. courts and legislatures that must grapple 
with the legal, medical and ethical issues raised by surrogacy 
arrangements. Moreover, they provide much material to the 
students of comparative law, ethics and, perhaps, the emerg
ing field of comparative biomedical ethics. 

The use of comparative legal information to persuade a 
U.S. court facing a problem not previously encountered is 
hardly novel. In numerous situations in the past, counsel 
has resorted to laws in effect and to the writings of legal 
scholars in foreign nations "with problems and backgrounds 
comparable to our own" to influence the case at hand. The 
famous "Brandeis brief' in the landmark case Mullerv. State 
of Oregon is merely the best example of an appeal to foreign 
legislation in connection with. advocacy of legislative reform 
in the United States. In Muller, Justice Brandeis docu
mented extensive foreign legislation concerning the hours 
that women were permitted to work to uphold the consti
tutionality of an Oregon law limiting women's working hours. 

However, the use of comparative law materials in such a 
situation may not lead to its fullest, most impartial consid
eration. In fact, one might argue that presenting an advo
cate's distillation of already digested material is hardly an 
efficacious means for evaluating comparative data. The model 
provided by several of the original studies in the Hastings 
report-that of a law commission that undertakes longer
term study with a legislative mandate to gather and to or
ganize available information-offers a greater promise of 
fruitful comparative undertaking. 

To most foreign observers of our system, using the ad
vocacy process to settle the social and moral questions raised 
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by surrogacy arrangements and given prominence by the 
furor surrounding Baby M highlights the unusually reactive 
nature of the U.S. legal order. Not only has it required a 
sensational, controversial court case to focus public attention 
on an issue that has been the subject of considerable sci
entific and ethical inquiry; more importantly, the public 
response to the outcome at trial seems to have determined 
the course of subsequent legislation. 

One recent report states that since Judge Sorkow's opinion 
in March, 1987, upholding the surrogacy agreement be
tween Mr. Stern and Mrs. Whitehead, seventy bills have 
been introduced in 27 states to ban, regulate or study the 
surrogacy arrangements. Significantly, the content of leg
islative proposals seems to have been completely revised as 
a result of the trial court's decision in Baby M. In the place 
of a handful oflegislative proposals , most of which supported 
surrogacy practices, there has been a deluge of proposals 
opposed to surrogate motherhood, including proposed fed
eral legislation. It has even been reported that the content 
of a model law being drafted by the American Bar Associ
ation has been altered to suit the popular mood. 

All this raises key questions about how we want to have 
our laws made and how we act to choose the legal rules that 
govern the most fundamental decisions about life and family 
in an age of rapid change in both society and technology. 
Should trial court judges in state district courts be making 
the law? Do state legislatures have access to the necessary 
information to make informed choices? Would certain de
cisions best be left to well-trained experts or must the dem
ocratic forces that direct so many public policy choices 
elsewhere be given sway? Answers to many of these ques
tions (although, perhaps, not our final answers) are available 
for consideration. The experience of others can provide, if 
not a road map, at least a list of pitfalls to avoid. 
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Revolution, Robert Drinan, S.J . , argues that 
international law must protect human rights 
in all nations. He writes: "The very idea 
that international law would give protec
tion to individual human rights is so new 
it is startling. The rights of persons have 
never been a part of the law of nations. 
But World War II changed all that. The 
slaughter of 35 million people and the gen
ocidal death in the Holocaust of six million 
Jews forced the Allied Powers and the rest 
of humanity to internationalize that emerg
ing law which makes human rights sacred 
and inviolable." 

Fr. Drinan is a long-time activist in the 
cause of human rights at home and abroad. 
His devotion has taken him to many places 
around the globe where human rights are 
being violated; most recently, he travelled 
to Malaysia. Fr. Drinan was a law professor 
and dean of Boston College Law School 
from 1956 to 1970. During his tenure as a 
Memberofthe United States Congress from 
1971 to 1981, he sat on the House Judiciary 
Committee and introduced the articles of 
impeachment against President Nixon dur-

FA Cl' LT Y WRIT I N c; S 
1986-1988 

Joseph Page 
The Law of Premises Liability, 1986 supple

ment, Anderson Publishing Co. (1 986) 

Elizabeth Hayes Patterson 
Breach of an lnscallmenc Contract and a Hob

son's Choice for che Aggrieved Party, Ohio 
State Law Journal ( 1987) 

United Nations Convention on Concraccs for 
Internacional Sale of Goods: Unification and 
the Tension Be tween Compromise and 
Domination , Stanford Journal of l11temational 
Law (1986) 

Wendy Collins Perdue 
Sin , Scandal and Subscantacive Due Process: 

Personal J urisdicci on and Pennoyer Reconsi
dered , Washington Law Review (1987) 

Robert Pitofsky 
Antitrust in the Next 100 Years , Berkeley Law 

Review (1988) 
A Framework for Antitrust Analys is of Joint 

Ventures , Georgetown Law Journal ( 1986) 
Antitrust and Problems of Adjustment in Dis

tressed Industries, Antitrust Law Journal 
(1986) 

Potential Compecicion and Contestable Mar
kets, Conference Board Research Bulletin 
(1986) 

Richard Roe 
Street Law, Third Edition , co-author, National 

lnscicuce for Citizen Education in che Law, 
West Publishing Co. (1986) 

Making Government Play by che Rules: 
Foundations of Freedom, Update (1 986) 

ing Watergate. After leaving Congress in 
1981, he came to the Law Center to teach 
Constitutional Law, Legislation, Interna
tional Human Rights, Arms Control and 
Disarmament, and Professional Respon
sibility. 

Fr. Drinan is the faculty advisor to the 
Georgetown Journal of legal Ethics, the first 
and only law review exclusively devoted to 

matters of legal ethics and professional re
sponsibility. He is also the secretary of the 
ABA Section on Individual Rights and Re
sponsibilities; founder and board member 
of the Lawyers' Alliance for Nuclear Arms 
Control; and a former president of the 
Americans for Democratic Action. 

Paul Rothstein 
The Federal Rules of Evidence, Macchew Bender 

& Co. (1988) 
A Reply co Professor Thomson on Causation, 

Georgetown Law Journal ( 1988) 
The Federal Ru les of Evidence: A Fresh Re

view and Evaluation-Report of che Ameri
can Bar Association Criminal Justice 
Section's Committee on Rules of Criminal 
Procedure and Evidence, co-author, Ameri
can Bar Association (1988) 

Teachers' Guide to the Teaching of Evidence, Mac
chew Bender & Co. (1988) 

Conflict Between Rules of Discovery and Ex
pert Testimony Rules , Litigation (1988) 

Evidence: Cases, Materials and Problems, Mat
thew Bender & Co. , ( 1986) 

Steven Salop 
Anticompetitive Exclusion: Raising Rival s' 

Costs co Gain Power over Price , co-author, 
Yale Law Journal (1986) 

Competition and Coope ration in the Market 
for Exclusionary Rights, co-author, American 
Economic Review (1986) 

Economic Analysis of Private Antitrust Litiga
tion , co-author, Georgetown Law Journal 
(1986) 

Treble Damages Reform: Implications of che 
Georgetown Project (A Reassessment of 
Antitrust Remedies), co-author, Antitrust 
Law Journal (1986) 

A Bidding Analysis of Special Inceresc Regula
tion , co-author, in The Political Economy of 
Regulation, Yandle and Rogewsky, eds. 
(1986) 

Practices chat (Credibly) Facilicace Oligopoly 
Coordination, in New Developments in the 
Analysis of Market Structure, Sciglicz and Ma
thewson, eds. ( 1986) 

Philip Schrag 
Terry White: A Two-Front Negociacion Exe r

cise , We,t Virginia Law Review (1986) 

Donald Schwartz 
Corporations: Law and Policy, Materials and 

Problems, 1986 supplement, co-author, West 
Publishing Co. (1986) 

In Praise of Derivati ve Suits, Come// Law Re
view (1986) 

The Changing Contours of Insider Trading 
Liability, co-author, Institute on Securities 
Regulation (I 986) 

Warren Schwartz 
The Meaning of 'Subsidy' and ' Inju ry' in the 

Countervailing Du ey Law, co-author, Inter
national Review of Law and E conomics (1986) 

A Bidding Model of Special Interest Regula
tion, co-author, in The Political Economy of 
Regulation, Yandle and Bogowsky, eds. 
(1986) 
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P E T E R E D E L M A N ■ Law 
Professor Peter Edelman caps the skills he 
has earned through years of experience in 
all three branches of U.S. government co 
argue chat the poor muse have a survival 
right. In many articles, most recently in 
the Hastings Law Journal, he observes chat 
the President and Congress have failed co 
resolve adequately poverty in our country, 
and he believes the courts now should seep 
in co provide a "survival right income" for 
the poor under the due process and equal 
protection clauses. 

Since the present Supreme Court in all 
likelihood would not adopt his survival right 
argument, Professor Edelman is laying the 
intellectual groundwork for future Courts. 

Professor Edelman served as a law clerk 
for Supreme Court Justice Arthur Gold
berg, a speechwricer co Senator Robert F. 
Kennedy, special assistant co Assistant At
torney General John Douglas and vice 
president of the University of Massachu
setts. He is board chair of the New World 
Foundation; vice president of the National 
Child Labor Committee; and a trustee of 
the University of the District of Columbia. 
He also has participated in a comprehen
sive study of poverty for the Scace of New 
York, whose findings were published in 
1986. 
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FACLLTY WRITINGS 
1986-1988 

Louis Michael Seidman 
Ambivalence and Accountability, Southern Cal

ifornia Law Review (1988) 
Public Principle and Private Choice: The Un

easy Case for a Boundary Maintenance 
Theory of Constitutional Law, Yale Law 
Journal (1987) 

Constitutional Law: Cases, Text, Materials, co
author, Little Brown (1986) 

A Comment on Tooley's Abortion and Infanti-
cide, Ethics (1986) 

Girardeau Spann 
Secret Rights, Minnesota Law Review (1987) 
Hyperspace, Michigan Law Review (1986) 

Abbie Willard Thomer 
Legal Education in the Recruitment Market

place: Decades of Change, Duke Law Jour
nal (1987), reprinted in Res Ipso Loquitur. 

Mark Tushnet 
Red, White and Blue: A Critical Analysis of Con

stitutional Law, Harvard University Press 
(1988) 

The NAACP's Legal Strategy Against Segregated 
Education, 1925-1950, University of North 
Carolina Press (1987) 

Constitutional Law: Cases, Text, Materials, co
author, Little Brown (1986) 

The Constitution and the Nationalization of 
American Policies, in A Workable Govern
ment: The Constitution After Two Hundred 
Year.r , Marshall, ed. (1987) 

WALLACE MYLNIEC 
■ The ten clinical programs at George
town are widely seen as some of the Law 
Center's chief assets. Under the coordi
nation of Law Professor Wallace Mlyniec, 
who is also the director of the Juvenile 
Justice Clinic, third-year students, super
vised by clinical professors and academic 
fellows, represent clients in DC, Virginia 
and Maryland courts in civil and criminal 
cases . 

Professor Mlyniec, who has been a pro
fessor at the Law Center since 1973, says 
the hands-on, courtroom experience chat 

The Origins of the Establishment Clause, 
Georgetown Law Journal (1987) 

Does Constitutional Theory Matter?: A Com
ment, Texas Law Review (1987) 

The Supreme Court, the Supreme Law of the 
Land and Attorney General Meese: A Com
ment, Tulane Law Review (1987) 

Reflections on the Role of Purpose in the Ju
risprudence of the Religion Clauses, Wil
liam & Mary Law Review (1987) 

The Constitution of Religion, Connecticut Law 
Review (1986) 

Critical Legal Studies and Criminal Proce
dure, co-author, Catholic Univer.rity Law Re
view (1986) 

The U.S. Constitution and the Intent of the 
Framers, TIKKUN (1986) 

Critical Legal Studies: An Introduction co Its 
Origins and Underpinnings, Journal of Legal 
Education (1986) 

Justice Thurgood Marshall: The Principled 
Dissenter, ABA Journal (1986) 

Sloppiness in the Supreme Court, Constitu
tional Commentary (1986) 

the clinics provide proof chat "a school 
without a clincal education can never be 
as good as a school with one." Participating 
in a clinic is "like having your own pro
fessor," according co Professor Mlyniec, 
where students go over the details of each 
case as well as courtroom strategy with each 
clinic's director or a law fellow. 

The clinical programs provide an op
portunity for students co shape the law di
rectly through litigation. For example, in 
Mlyniec's own Juvenile Justice Clinic, stu
dents won a case chat prohibited the DC 
government from excluding disabled chil
dren from the city-operated foster parent 
care program. Other clinics handle cases 
involving criminal law, sex and race dis
crimination, among ochers, and also pro
vi de counsel for indigent defendants . 
Students argue cases before local DC and 
state courts as well as the federal Circuit 
Courts of Appeal. 

Mlyniec is also the director of the Ju
dicial Conference on ABA Criminal Justice 
Standards, and administrator of the Emer
gency Bail Fund. 



ELEANOR HOLMES NORTON 
■ Before joining the Georgetown law fac
ulty in 1982, Eleanor Holmes Norton served 
for four years as chair of the U.S. Equal 
Employment Opportunity Commission 
under President Carter. She now teaches 
Equal Employment Opportunity Law, La
bor Law, and Negotiations at the Law Cen
ter. 

Professor Norton regularly speaks out for 
equal opportunity for women and minori
ties. She is co-author, along with George
town law Professor Susan Deller Ross, of 
the casebook Sex Discrimination and the Law, 
and she chairs the Labor Relations Law 
Section of the AALS. Additionally, Pro
fessor Norton is a radio commentator for 
National Public Radio and frequently ap-

William Vukowich 
The Extent of the Power Contract: Required Tenns 

and Contracts of Adhesion, co-author, Ameri
can-Soviet Contract Law Project (1988) 

Consumers & Fraud Victims Claims in Bank
ruptcy: Constructive Trusts & The Con
sumer Priority, in Survey of American 
Bankropcy, John J'Air (1987) 

Don Wallace Jr. 
UNCITRAL Legal Guide on Drawing Up In

ternational Contracts for Construction of In
dustrial Works, Heiden Journal of 
International Law (1988) 

A Lawyers Guide to International Business Trans
actions, The International Law Institute 
(1987) 

Legal Developments in the United States, 
Journal of State and Law (1987) 

The U.S. Debate over Trade: Deficits , Pro
tectionism and a New Era of International 
Competition, Japan Society 1986. 

International Law and the Use of Force: Re
flections on the Use of Force, Res Ipso Lo
quitur (1986) 

Silas Wasserstrom 
The Empire's New Clothes, Georgetown Law 

Journal (1986) 

Peter Weidenbruch Jr. 
Recent Developments in the Taxation of Cor

porations and Shareholders, 33rd Annual 
William and Mary Tax Conference (1987) 

FACl' l , TY WRITINGS 
1986-1988 

pears on the op-ed pages of the nation's 
leading newspapers. PBS tapped her skills 
as an expert commentator during the Iran
contra and Bork nomination hearings last 
year. In the spring of 1984, she travelled 
to Harvard to teach as a visiting fellow at 
the John F. Kennedy School of Govern
ment. 

Professor Norton has worked previously 
as assistant legal director of the American 
Civil Liberties Union and chaired the New 
York City Commission on Human Rights. 
Her numerous leadership positions include 
acting as chair of the ACLU National Ad
visory Council, the Council on the Future 
of Women in the Workplace, the Work
place Health Fund, and the Women's Law 
and Policy Fellowship. In addition, she is 
a member of the Ford Foundation Study 
on the Future of the Welfare State; the 
Council on Foreign Relations; and the U.S. 
Citizen's Committee to Monitor the Hel
sinki Accords. She sits on the boards of the 
National Academy of Science Committees 
on Women's Employment and on the Sta
tus of Black Americans; the Martin Luther 
King, Jr., Center for Social Change; the 
Southern Christian Leadership Confer
ence; and the Pitney Bowes Corporation. 

Current Developments in Corporate Income 
Taxation, 7th Annual Advanced Tax Institute 
(1987) 

Recent Developments in Subchapter C, Tu
lane Tax Institute (1987) 

Recent Legislative, Judicial and Administra
tive Developments in the Taxation of Cor
porations and Shareholders, Tulane Tax 
Institute (1986) 

Major Developments of 1986 Relating to the 
Corporate Taxpayer, Maryland Advanced Tax 
Institute (1986) 

Recent Developments in Subchapter C, Ken
tucky Tax Institute (1986) 

Edith Brown Weiss 
Environmental Disasters in International Law, 

Anuario Juridico lnteramericano (1988) 
Justice to Future Generations as a Concept in 

International Law, Man and Environment 
(1987) 

Recipriocicy and the Optional Clause, and Ju
dicial Independence and Impartiality, in The 
International Court of Justice at a Crossroads, 
Lori Damrosch (1987) 

Patricia White 
Should the Law Define Death? A Genuine 

Question, in Death: Beyond Whole Brain Cri
teria, Zaner (1988) 

The Teaching of Jurisprudence and Legal 
Philosophy in Law Schools: Special Prob
lems of Pedagogy, Journal of Legal Education 
(1986) 

MARK TUSHNET ■ 
According to the Social Sciences Citation 
Index, which tracks the most widely cited 
articles from a variety of disciplines, Pro
fessor Mark Tushnet's article, "Following 
the Rules Laid Down: A Critique of In
terpretivism and Neutral Principle," 96 
Harvard Law Review 781 (1983) is the sec
ond most frequently cited article in the 
country across all disciplines published since 
1983. 

A former law clerk to Supreme Court 
Justice Thurgood Marhsall, Tushnet is the 
Law Center's most prolific writer, having 
authored 14 books and articles from 1986 
to the present. He recently co-authored, 
with Georgetown Law Professor Louis Mi
chael Seidman and two professors at the 
University of Chicago Law School, a lead
ing casebook, Constitutional Law, and his 
views on several constitutional issues have 
been published in many forums. 

A leading participant in the critical legal 
studies movement, Tushnet dismisses the 
notion of a politically neutral judiciary that 
is promoted by liberals and conservatives 
alike as "political views dressed up as an
alytical arguments." Critical legal studies 
admits that "law is politics," says Tushnet. 

His most recent book, Red, White and 
Blue: A Critical Analysis of Constitutional Law, 
was published by Harvard University Press 
this year and is reviewed in the April, 1988 
issue of the ABA Journal. 

Tushnet has written articles, book re
views and comments in the last year for 
the law journals at Georgetown, Harvard, 
Texas, Tulane, Connecticut and William 
&Mary. 
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John Marshall and Marbury v. Madison 
HOW THE CHIEF JUSTICE 

SELECTIVELY USED HISTORY 

Marbury v. Madison, the landmark 1803 opinion by Chief 
Justice John Marshall, is best known for establishing the 
constitutional principle of judicial review while avoiding a 
direct constitutional confrontation with the Chief Execu
tive. But a close examination of Supreme Court papers from 
the decade preceding the decision, only recently made avail
able, reveal that Marshall selectively used, and arguably 
misused, precedent to accomplish this legally and politically 
significant feat. 

In the entire Marbury opinion, Marshall cited only one 
American case, which he did not identify by name, to sup
port the judiciary's power to review executive actions; in 
fact, no such case exists. Marshall's "case" is, in reality a 
composite of three unreported decisions made by the Su
preme Court during the 1790s. Marshall did more than merge 
these three cases into one in the first part of his opinion 
dealing with judicial review of executive actions; more re
markable, he ignored the very same cases when they un
dermined a key point in the second part of the opinion 
asserting judicial power to review legislative actions. J n all 
likelihood, Marshall disregarded precedent in order to avoid 
a confrontation with President Thomas Jefferson. But the 
Chief Justice took the opportunity Marbury's petition pre
sented to assert the claims of the judiciary as an indepen
dent, equal branch of government with constitutional duties 
of its own. . 

The facts of Marbury are well-known. In a last-minute 
attempt to put more Federalists in office, Federalist Pres
ident John Adams signed commissions appointing William 
Marbury and 41 other Federalists as justices of the peace 
in the District of Columbia. But in the mad rush of Adams' 
departure from office, Marbury's commission, duly signed 
by the President and sealed by the Secretary of State (none 
other than John Marshall himself), was not delivered. When 
the newly installed Republican Secretary of State, James 
Madison, refused to make the delivery, Marbury petitioned 
the Supreme Court to issue a writ of mandamus ordering 
Madison to deliver the commission to him. 

Marbury v. Madison posed two difficult legal questions. 
One, could a binding order such as a writ of mandamus be 
issued to an executive department head? Two, could the 
Supreme Court issue the order in the exercise of its original 
jurisdiction? 

The Supreme Court had confronted these questions be
fore in cases involving the administration of Congress' pen
sion program for Revolutionary War veterans, and Marshall 
knew this. But in Marbury he apparently merged the com
plex proceedings of the pensions cases to create a single 
"case." To understand this, it is necessary to examine briefly 
those prior cases. 

The story begins in 1792 when Congress passed the In
valid Pensions Act, which directed the circuit courts (com
posed of one District Judge and two Supreme Court Justices 
riding circuit) to process wounded veterans' pension claims. 
The courts were to determine whether and to what extent 
the veteran had been disabled in the war and then to relay 
their opinion to the Secretary of War; the secretary would 
then place the recommended veterans on the pension list, 
provided he found no reason to suspect any "imposition or 
mistake. " But the circuit courts, concluding they could not 
constitutionally give opinions that were reviewable by the 
executive, refused to carry out the Congressional directive. 
Several of the judges who were sympathetic to the veterans, 
however, agreed to hear the claims, not as judges, but as 
commissioners. 

In 1793, Congress revised the pension process to avoid 
the constitutional infirmities of the prior Act. At the same 
time, concerned with the legal status of the pensions awarded 
under the 1792 Act, Congress directed the Attorney General 
and the Secretary of War to seek a ruling from the Supreme 
Court concerning the legality of these approved pensions. 

Attorney General Edmund Randolph quickly responded 
to Congress' directive. In August, 1793, he petitioned the 
Supreme Court to issue a writ of mandamus ordering the 
Secretary of War to place on the pension list any applicant 
whose claim had been approved by the judges acting as 
commissioners. But two members of the Court were reluc
tant to let Attorney General Randolph make the motion 
without representing a specific veteran, and Randolph aban
doned the effort. 

In 1794, in an action apparently unrelated to Congress' 
mandate, veteran John Chandler, who had been recom
mended by the judges acting as commissioners but had not 
been put on the pension list by the Secretary of War, pe
titioned the Supreme Court to issue a writ of mandamus to 
order Secretary of War Henry Knox to put him on the list. 
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But the Court, according to the minutes of the Supreme 
Court, denied the motion. "Having taken into consideration 
the motion of Mr. [Chandler] ... , and having considered 
the two Acts of Congress relating to the same," the Court 
was "of the opinion that a mandamus cannot issue to the 
Secretary of War for the purposes expressed in the said 
motion. " 

At about the same time, Randolph's successor, Attorney 
General William Bradford, complied with Congress' man
date by suing a veteran, Yale Todd, for the return of U.S. 
pension funds he had been paid. In this action, United States 
v. Yale Todd, Bradford argued that the judges-commissioners 
could not legally award the pension under the 1792 Act and, 
therefore, the funds should be returned. The Court agreed; 
without issuing an opinion, the Court entered a judgment 
for the United States. In a letter to Secretary of War Knox, 
the Attorney General reported that the Court had deter
mined that "the adjudications of certain persons styling 
themselves commissioners under the [ 1792] Act ... are not 
valid." 

I n dealing with the issues presented by Marbury's peti
tion, ChiefJ ustice Marshall divided his analysis into three 

key questions: 1) did Marbury have a right to the commis
sion? 2) if he had a right and that right had been violated, 
did U.S. laws afford him a remedy? and 3) if the laws did 
afford him a remedy, was a writ of mandamus directed to 
the Secretary of State from the Supreme Court a proper 
response? 

Marshall quickly answered the first two questions affirm
atively. He then turned to the third, concentrating on whether 
a writ to the Secretary of State was the appropriate remedy 
and whether the Supreme Court could issue such a writ. It 
is here that he scrambled and then ignored precedent to 
back up his conclusions. 

In concluding that a cabinet officer could be issued a writ 
of mandamus, Marshall relied on an unnamed pension case. 
After highlighting the constitutional concerns of the 1792 
Invalid Pensions Act and the 1793 Congressional directive 
to the Attorney General and the Secretary of War to get the 
Supreme Court to adjudicate the legality of the pensions 
granted by the judges-commissioners, Marshall said: 

20 

After the passage of the [ 1793] Act, a mandamus 
was moved for, to be directed at the Secretary of War, 
commanding him to place on the pension list, a person 
stating himself to be on the report of the judges. There 
is, therefore, much reason to believe that this mode 
of trying the legal right of the complainant was deemed 
by the head of a department, and by the highest law 
officer of the United States, the most proper which 
could be selected for the purpose. 

When the subject was brought before the Court, 
the decision was, not that a mandamus would not lie 
to the head of a department, directing him to perform 
an act enjoined by law in the performance of which 
an individual had a vested interest, but that a man
damus ought not to issue in that case, the decision 
necessarily to be made if the report of the commis
sioners did not confer on the applicant a legal right. 

The judgment, in that case, is understood to have 

decided the merits of all claims of that description, 
and the persons on the report of the commissioners 
found it necessary to pursue the mode prescribed by 
law subsequent to that which had been deemed un
constitutional in order to place themselves on the pen
sion list. The doctrine therefore now advanced [by 
Marbury] is by no means a novel one. [emphasis added] 

Marshall appears to be describing a single case, but there 
is no one case that fits his description exactly. The pension 
"case" Marshall had in mind was probably a composite of 
the three different pension proceedings described above. 
First, the form of the action, the parties in the "case," and 
the motivation for the litigation-a mandamus motion 
brought by the Attorney General against the Secretary of 
War to carry out Congress' directive to obtain a Supreme 
Court adjudication of rights claimed under the 1792 Act
seem to be derived from Attorney General Randolph's man
damus motion pursuant to Congress' 1793 directive. The 
only other mandamus motion, Chandler's, did not involve 
the Attorney General and was not brought pursuant to Con
gress' directive. 

Second, the disposition of the "case" -that mandamus, 
while not inappropriate for heads of departments, was in
appropriate in this case-appears to be borrowed from Chan
dler's motion for a writ of mandamus; the only other motion 
for a writ of mandamus was Randolph's, but he withdrew 
it before a decision could be made. 

Third, the rationale and legal consequence of the "case" 
- that the commissioners' reports conferred no legal rights 
and all veterans recommended by commissioners' reports 
had to start anew under the 1973 Act-most accurately fits 
the suit brought by Attorney General Bradford against Yale 
Todd. Marshall suggested that a mandamus was inappro
priate in the "case" he was discussing because the report 
of the commissioners conferred no legal right and that, after 
the Supreme Court's ruling, all persons recommended by 
commissioners' reports had to follow the newly revised pro
cedures of the 1793 Act to get onto the pension list. This 
description best fits Yale Todd, in which the Court clearly 
concluded that the commissioners' report conferred no legal 
right. There was little in the Court's denial of Chandler's 
motion that suggested that all veterans, including those with 
pensions, had to start fresh under the new Act. But the Yale 
Todd case was not a mandamus action. 

Whether Marshall knew he was scrambling three cases is 
impossible to discern, but it is worth noting that he never 
mentioned the "case" by name. In any event, merging sev
eral proceedings allowed Marshall to create a useful amalgam 
that suited his purposes very well. More remarkable, how
ever, is the way he disregarded the same precedent when, 
a few paragraphs later, it undermined his jurisdictional ar
gument. 

A s we know, Marshall concluded that the Supreme Court 
had no jurisdiction in Marbury; in his opinion , although 

Section 13 of the Judiciary Act of 1789 gave the Court 
original jurisdiction to issue writs of mandamus to executive 
officials, Article III of the Constitution did not permit Con
gress to grant such authority to the Court. Thus, by si
multaneously assuming and rejecting power, Marshall 

See M A R S H A L L, page 32 
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ANITA ALLEN 

Associate Law Professor Anita Allen comes 
to the Law Center from Cravath, Swaine 
& Moore, where she was an associate. She 
received a B.A. from New College, Ph.D. 
and M.A. from the University of Michigan, 
and J.D. from Harvard Law School. She 
has taught at the University of Pittsburg, 
Harvard University, Carnegie-Mellon Uni
versity, and the University of Michigan. 
Professor Allen teaches Torts, Jursiprud
ence, and Legal Ethics, and is author of 
Uneasy Access: Privacy for Women in a Free 
Society. 

A former E. Barrett Prettyman Fellow, As
sistant Law Professor John Copacino has 
returned to the Law Center as deputy di
rector of the Prettyman program and dep
uty director of the Criminal Justice Clinic. 
Professor Copacino previously served as a 
visiting professor of law and director of the 
Juvenile Law Clinic at Antioch School of 
Law in Washington, D.C. He received a 
B.A. and M.A.T. from Duke University, 
J.D. from the University of Virginia School 
of Law, and LL.M. from Georgetown Uni
versity Law Center. 

Visiting Law Professor William Eskridge, 
Jr, will be joining the faculty as a full-time 
professor in the 1988-89 academic year. 
Previously he was an assistant professor of 
law at the University of Virginia School of 
Law, served as an attorney at Shea and 
Gardner and clerked for Judge Edward 
Weinfeld in the Southern District of New 
York. He earned an A.B. from Davidson 
College, M.A. from Harvard University, 
and J.D. from Yale Law School. Professor 
Eskridge teaches Civil Procedure, Legis
lation, and Constitutional Law II . 

Law Professor Emma Coleman Jordan 
is best known for her work in financial ser
vices and civil rights, and teaches Financial 
Services, Commercial Law, and Torts at 
the Law Center. Before joining the Law 
Center faculty this year, she taught at the 
University of California at Davis, served as 
Special Assistant to the U.S. Attorney Gen
eral, and organized the Financial Institu
tions and Consumer Financial Services 
section of the MLS. Professor Jordan 
earned her B.A. from California State Uni
versity at San Francisco and J. D. at Howard 
University in Washington, DC. 

Associate Law Professor Peter Menell has 
clerked for Judge Jon Newman of the U.S. 
Court of Appeals for the Second Circuit 
and now teaches Environmental Law and 
Policy, Intellectual Property (and New 
Technology), and Law and Economics at 
the Law Center. He received a S.B. from 
the Massachusetts Institute of Technol
ogy, M.A. from Stanford University, J.D. 
from Harvard Law School, and Ph.D. m 
Economics from Stanford. 

Donald Turner, counsel at Wilmer, Cu
tler & Pickering, is this year's Distin
guished Visitor From Practice and teaches 
Antitrust Law and the Antitrust Law Sem
inar. He has an extensive background in 
antitrust; he is the co-author of Antitrost 
Policy and an antitrust law treatise, served 
as Assistant U.S. Attorney General in the 
Antitrust Division, and is a member of the 
ABA Antitrust Section. He also has clerked 
for Justice Tom Clark, practiced law at Cox, 
Langford, Stoddard & Cutler, and taught 
at Harvard Law School. 
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Centers cope 

International Summer Program to be Based in Florence, Italy 

Beginning June 13, Georgetown Uni
versity Law Center will conduct its 

first annual four-week summer program in 
international and comparative law. The 
program courses have ABA accreditation 
and will be conducted in the foothills of 
Florence, Italy, at the European University 
Institute, which is the official graduate re
search and teaching institute for the Eu
ropean Community. Because the demand 
for admissions to the program was so great, 
Georgetown added twenty additional places 
to the fifty originally planned. 

The summer program offers students and 
professors from law schools throughout the 
country a unique opportunity for compar
ative examination of the principal legal is
sues in the economic and political systems 
of the United States and the European 
Community. 

This summer's course offerings include: 
International Law, to be taught by George
town Law Professor James Feinerman; In
ternational Trade and Economic Relations, 
to be taught by University of Michigan Law 
Professor John Jackson; Constitutional Law 
II (with comparisons to the constitutions 
of European Community nations) to be 
taught by Georgetown Professor Charles 
Abernathy; and European Community Law 
to be taught by Professor Jurgen Schwarze, 
head of the European lnstitute's legal de
partment and a leading European legal 
scholar. 

Any student in good standing at, or a 
graduate of, a law school accredited by 
either the ABA or the AALS is eligible to 

:l 
I . 

The European Institute, site of GULC's Summer Program. 

apply to the Law Center's Summer Pro
gram in International and Comparative 
Law. Tuition for up to six credits is $1,560, 
which includes course books, a one-day 
field trip, guest lectures, and receptions. 
Housing is available at two nearby villas 
for $100-200 per week which covers room 
and some board . 

"The Georgetown Summer Program in 
Florence has been structured to combine 
opportunities for serious student study and 
faculty scholarship in the first part of the 
summer, with opportunities for either travel 
in Europe , or work in the second part," 
says Georgetown Law Professor Barry 

Carter, chairman of the Law Center's Sum
mer School Committee. 

"The program enables students and 
scholars to compare the U.S. and European 
legal systems with access to an invaluable 
library in European legal materials and to 
people who thoroughly know the law in 
the European Community," adds Carter. 
"Just as the program will serve to strengthen 
Georgetown's ties to the European Com
munity, we hope that students and faculty 
members from other American law schools 
will join us in much needed study of in
ternational and comparative law." ■ 

South African Lawyers Polishing Their Legal Skills 

T he Black South African Lawyers Pro
gram, directed by Adjunct Law Pro

fessor Edward O'Brien, has entered its 
second year al'ld grown from four to six 
students-four at Georgetown and one each 
at New York University Law School and 
at the University of Pennsylvania Law 
School. All were invited to speak at the 
American Association of Law Schools 
meeting last January in Miami, Florida. 

A select group of black South Africans 
may persue law studies in the United States 
with Fullbright scholarships that are issued 
by the U.S. Information Agency. O'Brien 
says: "The program's goals are to provide 
better skills training for black lawyers and 
first-hand exposure to the American legal 
system. We keep in mind that a future 
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South Africa will need better educated black 
South African lawyers." 

"This degree could make a difference," 
says one scholar, Nape Dolamo, "In South 
Africa, law school is very theoretical and 
you never get a chance to test your knowl
edge of the law until you get in court. " 

Dumisani Zondi, another schoiar, adds: 
"In South Africa, there is a lot of movement 
concerning labor issues and the labor fun
damentals which are taught here are quite 
necessary and relevant." 

Dolamo, who currently teaches law in 
high schools, says: "If possible, I would 
like to try to import street law to South 
Africa and try to see if it works. Blacks look 
at law as an instrument of oppression and 
don't think they can achieve any change. 

If the notion of law can be changed at an 
earlier age, maybe some change can oc
cur." 

Upon completion of the academic year, 
the scholars will participate in a two-month 
internship at a law firm or legal organization 
in the United States. Then they will return 
home . ■ 



Joint Degree Programs Created in Law, 
Ethics & Health 

A joint degree program in law, ethics 
and health has been started by 

Georgetown University Law Center, the 
Kennedy Institute of E thics and Johns 
Hopkins University School of Public 
Health . The programs will train profes
sionals for careers in education, health law, 
administration and research, and for service 
in federal, state and local government. 

Students in the joint degree porgram will 
enroll in graduate degrees in Public Health 
at Johns Hopkins and either the Juris Doc
tor (J. D.) program at the Law Center or an 
advanced philosophy degree in bioethics 
through the Kennedy Institute . In addi tion 
to the normal degree requi rements in eth
ics, law and public health , participants in 
the joint degree programs also wi ll attend 
special seminars that alternate between the 

Gilbert & Sullivan 

campuses of Georgetown and Johns Hop
kins. T he programs are open to "visi ting 
student scholars" and post-doctoral re
searchers, too. 

"Advances in science and medicine pose 
new questions to public health officials that 
strain the ability of traditional programs in 
law or health to prepare policy-makers for 
the difficult decisions ahead, " says George
town Law Professor Judith Areen, who is 
also a senior research fellow at the Kennedy 
Institute , professor of fam ily and com
munity medicine at Georgetown Univer
sity Medical Center, and co-d irector of the 
joint degree programs. She lists su rrogate 
motherhood, AIDS and catostrophic health 
care among the issues to be examined 
through the programs. ■ 

Celebrate 15 Years at GULC 

If it is true, as W.S. Gilbert once said , 
that "The law is the true embodiment 

of eve ryt hin g that is exce ll ent ," the 
Georgetown Law Center's Gi lbert and Sul
livan Society certai nly lived up to this stan
dard of excellence last September when it 
put on a delightful production of Gil bert 
& Su llivan's Trial By Jury. 

Performed in the Law Center's Moot 
Court Room, the show met with resound
ing ovations from the crowd of over 400 
and was the very model of modern theat
rical distinction. 

This special production of Trial By Jury , 
which featured performances by professors 
and alu mni , marked the fifteenth aniver
sary of the Georgetown Gilbert and Su l-

livan Society. Founded in 1973 by a group 
of first-year law students, the Society pre
sents two plays each year, usually a Broad
way musical in the fa ll and a full-scale 
Gi lbert and Su llivan operetta in the spring. 

This season's production , which in
cluded performances by law professors Pete 
Wales and Ji m Oldham, also marked the 
return of the G il bert & Su ll ivan Society's 
fou nder, Jack Marshall (L'75), as the show's 
director. 

Penny for penny, Georgetown Law Cen
te r's alumni and professors did justice to 
the classic Gilbert and Sullivan play-a right 
good play it was! 

Samuel A. O'Neill, C'89 

Library Celebrates First 100 Years 

T he Georgetown Law Library marked 
its centennial anniversary this past 

November with a lecture by G. Edward 
White , John B. Minor Professor of Law and 
History at the Univers ity of Vi rginia School 
of Law, who spoke on "Judicial Direction: 
The Marshall Court and Twentieth Cen
tury Courts." 

Professor Wh ite was preceeded by Law 
Librarian Robert L. Oakley, a brief history 
of the library as to ld by Professor Paul R. 
Dean, who was the Law Center's dean from 
1954 to 1969, and remarks on the library's 

future by Dean Pitofsky. 
Assistant Law Librarian Vivian Camp

bell used the occassion to announce that 
the library had received a major gift of thir
teen bound volumes of Old English manu
scripts from Francis Cabell Brown, Jr. , in 
the memory of his father, Francis Cabell 
Brown (LLB,'23 , LLM,'24) . The bound 
volumes include handwritten trial notes 
from cases predominately heard in the 
courts of Common Pass and King's Bench 
in the late Seventeenth and early Eight
eenth centuries. ■ 

Applications Up by 
Record Number 

A pplications to the Law Center this 
year have increased a remarkable 29 

percent, by fa r exceeding the unexpected 
national increase of ten to 20 percent. 

"Although we are delighted to report that 
the 8,300 applications Georgetown has al
ready received this year is the largest num
ber ever received by any American law 
school, more important to us is the fact that 
the statistical quality of the enlarged ap
plicant pool is substantially higher than last 
year's applicant pool, which produced 
Georgetown's best first-year class on pa
per, " explained Andy Cornblatt, director 
of Law Center Admissions. 

Cornblatt adds , "Last year we had 10.5 
applicants for each of the 625 seats in the 
first year class , this year we already have 
13.5 applicants for each seat. Being able 
to select from a larger, even better qualified 
applicant pool wi ll make it even more dif
ficult to gain admission this year, but will 
enab le Georgetown to continue building 
on its tradition of excellence and dive r
sity ." 

The Law Center continues to attract one 
of the nation's most diverse student bodies , 
with graduates from 260 different univer
sities and colleges as well as citizens from 
46 states and six fo reign countries in the 
current first-year class. In addition , mi
nority students represent almost one 
quarter of the first-year class, and women 
now constitute about one-half of the stu
dent body at Georgetown. The current first
year class is the first where an absolu te 
majority have taken at least one year off 
from educational pursuits before starting 
law school. 
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Senator Bob Packwood (R-OR) gave a stirring address on civil rights for 
the eighth annual Thomas F. Ryan Lecture lase fall . Here is a transcript 
of his remarks: 

RYAN LECTURE 

Packwood on Civil Rights 
The place Runnymede, England. The year, 1215. Magna Carta, 
Chapter 39. "No free man shall be seized or imprisoned or 
outlawed or exiled or injured in any way except by the lawful 
judgment of his peers or by the law of the land." 

The place New York, USA, 1791. Article V of the Bill of Rights. 
"No man shall be deprived of life, liberty or property without 
due process of law." 

Magna Carta, Chapter 40. "We will to no one put off right 
or justice." 

U.S. Constitution . "In all criminal prosecutions the accused 
shall enjoy the right to a speedy and public trial." 

A 
s we celebrate the bicentennial of the Con
stitution this year, we should do more than 
look at 200 years of our history. Because as 
heterogenous and ethnically diverse as this 
country is, it is clearly Anglo Saxon common 

law in its legal background. So much of what we take for 
granted and think that we discovered, we really took from 
England. 

There were two strains that you would find in English 
law in terms of the protection of civil liberties. One was the 
protection of individuals against the Crown; the other was 
a continuing battle to give the Parliament power, as opposed 
to the Crown, on the assumption that Parliament would 
automatically be the protector of the rights of the common 
man and woman against the Crown. 

Intermixed over roughly 500 years, the Magna Carta in 
1215 to the Bill of Rights in 1789, you find a variety of 
statutes, court decisions, and other actions, all of which are 
aimed to stre'ngthen Parliament and/or protect individuals 
against abuses by the Crown. These abuses would occur every 
50 or 75 years: when some particular abuse had grown up, a 
response would come from a common law court or an act of 
Parliament usually holding the King hostage over appropri
ations. Historically, the King was expected to run the gov
ernment off of the Crown's revenue alone and without taxes. 

In many years the King could not afford war without extra 
revenues. Consequently, the King would have to go to Par
liament, and Parliament would say, "No money unless you 
do 'x'." This is the way Parliament gradually gained its 
supremacy. 

The Statute Concerning Justice and Sheriffs, 1330. "It is ac-
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corded that a Parliament shall be held in every year once 
or more often if need be." 

Article I, Section IV of the U.S. Constitution. "The Congress 
shall assemble at least once a year." 

The English Bill of Rights, 1689. "That the freedom of 
speech and debates and proceedings in Parliament ought 
not to be impeached or questioned in any quarter or place 
but in Parliament." 

Article I, Section VI, U.S. Constitution. "Senators and Rep
resentatives or any speech or debate in either House shall 
not be questioned in any other place." 

English Bill of Rights. "That it is the right of the subjects 
to petition the King, and all commitments and prosecutions 
of such petitioning is illegal." 

U.S. Constitution , Amendment I. "Congress shall make no 
law abridging the right of the people to petition the gov
ernment for a redress of grievances." 

Stationing of soldiers and sailors in homes, the English Petition 
of Right, 1628. "And, your Majesty will be pleased to remove 
the said soldiers and mariners, and that your people may 
not be so burdened in time to come." 

U.S. Constitution, Amendment III, 1789. "No soldier shall, 
in the time of peace be quartered in any house without the 
consent of the owner, nor in time of war, but in a matter 
to be prescribed by law." 

Magna Carta, Chapter 38. "No bailiff in future shall put 
anyone to his law by his mere word without trustworthy 
witnessess brought forth for this purpose." 

U.S. Constitution, Amendment V, 1789. "No person shall 
be compelled in any criminal case to be a witness against 
himself." 



The English Bill of Rights. "Excessive bail not be required 
nor excessive fines imposed nor cruel and unusual punish
ment inflicted." 

U.S. Constitution, Amendment VIII, 1789. "Excessive bail 
shall not be required nor excessive fines imposed nor cruel 
and unusual punishment inflicted." 

Of course, we added one that England did not have, and 
does not have to this day. It grew out of our experience as 
a colony. For all the rights that English men had, these 
rights did not extend to English men in the United States 
or Canada or Australia or India or any place else. When we 
were colonies, and England attempted to censor our papers 
or establish a church or limit speech, we took that very 
seriously. We adopted to our Bill of Rights the First Amend
ment, which is probably the most extraordinary single sen
tence protecting human liberty that exists in the world: 
"Congress shall make no law respecting an establishment 
of religion or prohibiting the free exercise thereof or abridg
ing the freedom of speech or of the press or of the right of 
the people peaceably to assemble and petition the govern
ment for a redress of grievances." 

There is no question that we took almost everything we 
know from England. It is interesting to see the difference 
in the wording of the English documents before and after 
the Cromwellian Revolution took place, roughly in the 1640s. 
Of course, at that stage, civil war broke out and the King 
was beheaded. The Cromwellians won; they were our Pu
ritans. Had our Puritans just waited another 20 years, they 
never would have left England because their ilk won. Fi
nally, Cromwell dismissed everybody who did not like him, 
dismissed all of Parliament. He had Colonel Pride stand at 

the door to Parliament. Out of 600 members, he turned 
away all but 55 whom Cromwell thought he could rely upon. 
When he couldn't get along with these 55, he dismissed 
Parliament altogether, and ruled with the army. 

The documents from that time on, while they are ad
dressed to the King or the Queen-as documents still are 
in England-it is very clear that the wording really isn't. It 
is not "the Crown shall not," it is "the government shall not." 
Under the Cromwellians and the Republic, England ex
perienced perhaps the worst repression of their civil liberties 
that they had seen in half a millennium. The English dis
covered that it was not just the King who could harm you, 
but Parliament as well. Their rights were not necessarily 
protected just because Parliament was supposed to protect 
them. 

We took all of those rights and we did one thing differently 
from England. We wrote them into a new Constitution, and 
made them deliberately difficult to change. Our founders 
looked at 500 years of English experience and our several 
centuries as colonists under England, and said, "Govern
ments, all governments, royal or republic, will attempt to 
abuse the liberties of its citizens, so we are going to make 
them very difficult to change. It's going to take a two-thirds 
vote of the House and the Senate and a three-quarters vote 
of the states in order to change these basic fundamental 
liberties." 

That was 200 years ago. People talk about the Consti
tution as being an extraordinary document. And indeed it 
is. Not only for its time, but really for all time. What we 
have seen over those 200 years in this country is not so much 

See P A C K W O O D, page 33 
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Library Campaign News 

A Walking Tour of the New Georgetown 
Law Library: First Floor 

W ith opening day little more than eight 
months away, the new Georgetown 

Law Library reveals a little more of its clas
sical architectural beauty and sensible in
terior layout each day. By the end of 
January, the handsome exterior walls on 
the north side of the building were in place, 

and a sample of the "union 
jack" grillwork for the 

windows was 
sighted 

GEORGETOWN UNIVERSITY LAW CENTER LIBRARY 
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in a window casement along Second Street. 
So that alumni and friends of the Law 

Center might have a "sneak preview" of 
the library interior, Res lpsa Loquitur is 
pleased to present the first in a series of 
"walking tours" of the various areas in the 
new library. Please refer to the First Floor 
Plan elsewhere on this page. 

Students, faculty and patrons will enter 
the library from the main seeps and ramps 
on the G Street side of the building, facing 
Bernard McDonough Hall. After passing 
between the doric columns at the entrance 

and through the security vestibule, 
patrons will enter the Atrium. 

This area rises three 
stories with cir

cular open 

□ □ □ 
11:1r -------· -o ·········o ········ 11:11 ---

corridors 
and 
stair
cases 
on 
the 

second and third floors. The Atrium is the 
public nerve center of the library, with the 
circulation desk to the right, on-line card 
catalogs between the pillars, elevators and 
stairs on the left. 

Students passing through the Atrium en
ter the Main Reading Room on the far side 
of the Atrium. The reserve circulation desk 
is on the immediate left at the entrance to 
the Main Reading Room, with steps lead
ing upstairs to the Balcony Reading Room 
on the right. 

The Main Reading Room rises for two 
stories, with red oak paneling up to the 
mezzanine level. Wall sconces and table 
lamps will augment natural light from the 
monumental windows along the Massa
chusetts Avenue side of the building. 
Smaller reading rooms with computer ac
cess are also available to students on the 
northeast side of the building. 

Moving to the left (northwest) end of 
the first floor, students and other patrons 
may enjoy newspapers, magazines and other 
periodicals in the Popular Reading Room 
area on the northwest end of the first floor. 
The Rare Book Room, including a display 
area and seeps leading to rare book stacks 
on the lower level, is located next to the 
Popular Reading Room on the west end of 
the building. 

The Librarians' Suite and staff work areas 
occupy the remaining space on the first 
floor of the library. ■ 



Kresge Foundation Awards $1.5 Million 
Challenge Grant 

Dean Robert Pitofsky has announced 
a $1.5 million challenge grant from 

the Kresge Foundation for the new 
Georgetown Law Library. The grant from 
Kresge, the nation's largest foundation 
supporting academic facilities, is contin
gent upon the successful completion of the 
$15 million Campaign for the New Law 
Library by January 1, 1990. As of the end 
of 1987, the Library Campaign had ap
proximately $8.5 million remaining. 

Early responses to the Kresge Challenge 
have been enthusiastic. With the leader
ship of Library Campaign Co-Chairs Ed
ward Bennett Williams, L'44 and William 
A. Shea, L'31, the campaign progressed 
rapidly in the final months of 1987. Spurred 
largely by the news of the Kresge offer, 
the Law Center enjoyed one of its best 
year-end giving seasons ever. 

With almost two full years to complete 
the Campaign, Dean Pitofsky and the de
velopment staff are planning an intensive 
fundraising program designed to reach all 
Law Center alumni, parents and friends. 
"I am deeply gratified that the Kresge 
Foundation has contributed so generously 
to the Law Library Campaign," com
mented Dean Pitofsky. "The new law li
brary will not only provide students and 
faculty with better resources and services, 
but also greatly enhance the position of 
Georgetown Law Center as one of the na
tion's top law schools. The foundation's 
$1.5 million challenge grant highlights the 

critical importance of alumni support and 
the need for continued generosity on the 
part of Georgetown's friends in meeting 
our fundraising goals within the next 24 
months." 

The Kresge Foundation seeks to stim
ulate widespread giving and volunteer sup
port among large constituent groups, and 
the size and scope of the Georgetown law 
alumni population proved to be an attrac
tive, persuasive component of the Law 
Center's proposal to Kresge. Assistant Dean 
Patricia McGuire is quick to point out that, 
through the Kresge Challenge, the Law 
Center will invite alumni to participate not 
only with their personal capital gifts, but 
also with their volunteer assistance in iden
tifying and soliciting other donors. "Our 
law leaders in New York and Washington 
have already identified many new pros
pects, " noted McGuire, "and we plan to 
recruit similar volunteer assistance in Chi
cago, Los Angeles, San Francisco and other 
major cities in the spring. " 

The Kresge Foundation is an indepen
dent, private foundation created by the 
personal gifts of Sebastian S. Kresge. With 
assets in excess of $1 billion, Kresge is one 
of the largest foundations in the country. 
In 1986, the foundation made 151 awards 
worth over $45 million to charitable organ
izations in 37 states, the District of Colum
bia, Puerto Rico and Great Britain. ■ 

"Your Name Here" 
Help Georgetown Meet 
the Kresge Challenge 

With approximately $8.5 million to 
go in the Campaign for the New 

Georgetown Law Library, Georgetown 
is marshalling its resources to secure 
major gifts and volunteer assistance from 
among alumni , parents and friends of 
the school. Major donors to the new 
library will be honored through the ded
ication of rooms and areas in their names, 
or names of their choice. Following are 
some of the major naming opportunities 
still available in the new library: 

$8,000,000 . Name of the New Building 
$2,000,000 . . The Main Reading Room 
$1,000,000 .... . .... .... . The Atrium 
$1 ,000,000 .. .... ..... .. . Third Floor 
$500,000 . . . . . . . . . • . Rare Book Room 
$250,000 . . . . Each Law Journal Office 
$250,000 ...... Popular Reading Room 
$100,000 ..... Circular Reading Rooms 

(Floors 2 and 3) 

A variety of individual naming oppor
tunities of less than $100,000 are also 
available. 

In addition, many alumni and friend s 
of the Law Center ·are making gifts to 
one of the special naming projects in 
honor of former professors and deans, 
esteemed alumni, reunion classes, cit
ies and states. Some examples of gifts 
that have already been received for these 
special purposes include: 

• Fr. Francis E. Lucey 
• Professor Walter "Doc" Jaeger 
• Fr. Dexter Hanley 
• Professor Philip Ryan 
• Professor Joseph Gaghan 
• Judge E. Barrett Prettyman 
• The Classes of '38, '62, '63, '66, '67 

Each group project seeks to raise 
$250,000. Individual donors of $5,000 
or more to each group project will also 
receive recognition on the plaques ded
icating the rooms. 

Your gift to one of these naming op
portunities will enable the Law Center 
to take another step closer to the suc
cessful completion of the Kresge Chal
lenge and the Campaign for the New 
Georgetown Law Library. For further 
information or to make a gift, please call 
or write: Patricia McGuire, Assistant 
Dean for Development, Georgetown 
University Law Center, 600 New Jersey 
Avenue, NW, Washington, DC 20001, 
(202) 662-9500. 
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Alumni News 

Robert R. Hogan is awaiting his 50th class 
reunion for the College of Arts and Sciences to 
be held in summer, 1988. Robert and Angie, his 
wife of nearly 40 years, have been living in Ken
sington, Maryland. Robert plays goif regularly 
and enjoys fresh water fishing. 

Frederick H. Walton Jr. also is looking forward 
to a fun 50th class reunion of the College of Arts 
and Sciences to be held in June. Frederick and 
his wife Barbara reside in Chevy Chase, Mary
land, where he is involved in church and com
munity ministries, tennis, running, gardening 
and collecting scamps. 

Senator Joseph V. Gartlan Jr. received spe
cial recognition for his leadership in state and 
regional environmental issues. In 1981 , 1983, 
and 1985, he was chairman for the Chesapeake 
Bay Commission. He chaired the Virginia Coastal 
Study Commission from 1975-1977 and has been 
a member of the Virginia solid Waste Commis
sion since 1979. He lives in Alexandria, Virginia. 

A. Kenneth Pye was recently named president 
of the Southern Methodist University in Texas. 

Steven A. Winkelman, of Bethesda, Mary
land, has been elected president-elect of the Bar 
Association of the District of Columbia. A senior 
partner of the Washington, DC law firm Win
kelman & Mann, Winlkelman is adjunct pro
fessor at the Georgetown Law Center. He 
assumes the duties of the president later in 1988. 

Judge George A. Van Hoomissen was nom
inated as a candidate for the Oregon Supreme 
Court. He has been serving on the Oregon Court 
of Appeals since his election on 1980. George 
has served as president of the Georgetown Club 
of Oregon and was the Oregon delegate to the 
Alumni Association as well as having been a class 
representative. 
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Angelo A. Mastrangelo happily practices law 
in Madison, New Jersey, after spending the past 
27 years in Newark. Four of his five children 
have graduated from college, and the last is soon 
to finish. 

Thomas W. Power is living in Washington, DC 
and is partner in the firm of Power & Coleman. 
He practices with his daughter who specializes 
in tax law. He had two new grandchildren in 
I 986 and is expecting a third very shortly. 

John M. Meighan Jr. is an associate of the law 
firm of Hyatt, Chep & Peters in Annapolis, 
Maryland. In I 986, he retired from 29 years of 
active duty with the U.S. Navy. He and his wife 
have raised four children. 

Richard L. Griffith was named president and 
CEO of Amfac, Inc. He has been with the com
pany for several years as director and was a part
ner in the Honolulu law firm ofCades, Schutte, 
Flemming & Wright before joining Amfac. 

Richard Wieland was elected president-elect 
of the Federal Bar Association for the fiscal year 
beginning October I, 1987. Richard has been 
active in the FBA for the past 26 years. In 1985 
he retired as assistant general counsel for liti
gation at NASA in Washington, DC 

Dennis I. Meyer of Alexandria, Virginia was 
recently elected as a member of The Fellows of 
the American Bar Foundation. He is a partner 
in the Washington, DC office of Baker & 
McKenzie. 

Bradley G. McDonald of North Arlington, Vir
ginia was the first recipient of the University of 
Oklahoma's Regents' Alumni Award. The award 
is given to alumni or friends of OU who have 
given time and service to the institution. Bradley 
is a partner in the law firm of McDonald & Karl 
in Washington, DC 

Thomas D. Clifford, who lives in West Hart
ford, was appointed a Judge of the Superior Court 
of the State of Connecticut. 

Charles B. Kornmann was elected president
elect of the state bar of South Dakota in June 
1987. He takes office in June 1988. He lives in 
Aberdeen, South Dakota. 

Richard P. McLaughlin was appointed co a 
nine-year term as a trustee of Youngstown State 
University by Governor Richard F. Celeste. 
Richard is a partner in the law firm of Mc
Laughlin, McNally &Carlin of Youngstown and 
Warren, Ohio. 

Richard E. Wiley, a partner in Washington, DC 
law firm of Wiley, Rein & Fielding, was reap
pointed chairman of the Board of Editors of the 
ABA Journal. He was also appointed chairman 
of the ABA Advisory Committee on Govern
mental Affairs and has been active in ABA affairs 
for the past 19 years. 

William G. Bassler, of Asbury Park, New Jer
sey, has recently been confirmed by the New 
Jersey Senate to the Superior Court of the State 
of New Jersey. Bassler is presently a partner in 
the law firm of Carton, Nary, Witt & Arvanitis 
in Asbury Park, New Jersey. 

Richard W. Madsen Jr. has been named vice 
president, general counsel and secretary of Rohr 
Industries in Chula Vista, California. He directs 
the corporation's legal activities and serves as 
secretary to the board of directors. He joined 
Rohr in 1974. 

James R. Jones, a senior partner in the Wash
ington, DC, law firm of Dickstein, Shapiro & 
Morin since January, 1987, has been elected to 
the board of directors of The Equitable Life 
Insurance Society of the United States. He rep
resented Oklahoma's First Congressional Dis
trict from 1972 to 1986. He also serves on the 
Board of Governors of the American Stock Ex
change. James and his wife, Olivia, divide their 
time between their homes in Washington, DC, 
and Tulsa, Oklahoma. 

John M. Kacani of Metuchen, New Jersey, has 
been promoted to divisional vice president-taxes 
by Hoechst Celanese Corporation. Among his 
professional accomplishments, he serves as 
chairman of the Federal Tax Committee of the 
New Jersey chapter of the Tax Executives In
stitute. 

William Lehr, Jr., vice president and secretary 
of the Hershey Foods Corporation has been 
elected senior vice president of the Corporation . 
Lehr's new position will entail responsibility for 
the Office of the Corporate Secretary, Human 
Resources, Government Relations and Corpo
rate Contributions. 

Peter O'Malley, of Prince George's County, 
Maryland, has been named a "1988 Washing
tonian of the Year" by The Washingtonian Mag
azine. 

Ronald L. Panitch of Fort Washington, Penn
sylvania, spoke on "Practical and Effective Dis
covery" at a recent forum on "Practice Before 
the Trademark Trial and Appeal Board" held in 
Crystal City, Virginia. He is a partner in the 
Philadelphia law firm of Panitch, Schwarze, Ja
cobs & Nadel. 



Marna S. Tucker, a partner in the Washington, 
DC, firm of Klores, Feldesman &Tucker, was 
appointed chair of the ABA Standing Committee 
on P rofessional Discipline in August, 1987. She 
has been an active participant in the ABA for 
many years. She was president of the District 
of Columbia Bar in 1984 and received the 1985 
Woman Lawyer of the Year Award from the 
Women's Bar Association of the District of Co
lumbia. In 1986 she received the Alumni 
Achievement Award from Georgetown Univer
sity Alumni Club. She also serves on the George
town University Board of Regents. 

Ralph L. Palmesi, of Trumbull, Connecticut, 
has started a new law firm, Palmesi , Kaufman, 
Portanova & Goldstein. Trumbell is a senior 
partner in the six member firm which specializes 
in negligence, real estate and domestic relations 
law. 

Roger W. Titus was elected president-elect of 
the Maryland State Bar Association in June 1987. 

Constance L. Dupre has assumed the position 
of clerk of the U.S. Court of Appeals for the 
District of Columbia Circuit. She had been em
ployed by the U.S. Equal Employment Oppor
tunity Commission from 1973 to 1987. She served 
there as associate general counsel, legal counsel 
and program director for Region One. 

Howard Friedman has published Ohio Secu
rities Law and Practice, an analysis of Ohio's reg
ulation of securities transactions. A professor at 
the University of Toledo's College of Law, he 
teaches courses in corporate law, corporate fi
nance and securities regulation. 

Richard N. Friedman has been actively chair
ing the Sales Taxes Oppressing People Political 
Action Committee. The committee was de
signed co petition for an amendment to the Flor
ida constitution that would prohibit the 
imposition of sales and use taxes on professional 
and other services. 

~ 
E. John Brzytwa ofCavitch, Familo &Durkin 
in Cleveland, Ohio, has been appointed co-chair 
of the Aviation Litigation Committee of the 
ABA's Section of Litigation. He is active in the 
Defense Research Institute and a member of 
the Greater Cleveland Bar Association. 

Larry M. Coplan has joined Shearson Lehman 
Brothers as a financial consultant. He lives in 
Rockville, Maryland. 

David C. Weiner has been appointed a director 
of the ABA's Section of Litigation. He is a part
ner in the Cleveland law firm of Hahn , Loeser 
& Parks and has been a member of the ABA's 
House of Delegates since 1980. 

w 
Colonel Bryan Caldwell has taken a position 
as the new Staff Judge Advocate for the First 
Strategic Aerospace Division at Vandenberg Air 
Force Base in California, having completed a 
tour of duty with the First Combat Support Group 
at Langley base in Virginia. 

Daniel Kevin Lalor was elected District At
torney for the County of Green, in New York. 

Donald K. Stem has left the Boston law firm 
of Hale & Dorr to become chief legal counsel 
to Massachusetts Governor Michael S. Du
kakis. Stern lives in Newton Highlands, Mas
sachusetts. 

William V. Alesi has been welcomed as a new 
member of the law firm of Shaw, Licitra, Ei
senberg, Esernio & Schwartz of Garden City, 
New York. 

Michael Knapp, a former editor of Res Ipsa Lo
quiturand a partner in the firm of Porter, Wright, 
Morris & Arthur, has been elected co the board 
of directors of the nonprofit corporation which 
organizes, promotes and conducts the Columbus 
Ford Dealers 500, a major professional down
town motor race through the city streets. He has 
been involved with the event as an organizer 
and as general counsel to the event since its 
inception in 1984. 

Edward F. Shea, currently a member of the 
Board of Governors of the Washingron State Bar 
Association has been named a Fellow of the 
American Bar Foundation. 

Laurence J. Whalen, who has been with the 
law firm of Crowe &Dunlevy in Oklahoma City, 
was chosen to serve as Judge of the U.S. Tax 
Court in Washington, DC. He assumed his new 
position in the fall of l 987. 

Leslie E. LoBaugh Jr. was elected as member 
of The Fellows of the American Bar Foundation . 
He is vice president and general counsel to the 
Pacific Lighting Corporation and lives in Los 
Angeles. 

Joel P. Bennett and his wife Tricia are proud 
parents to a son, Mathew David, born in October 
1987. They reside in Washington, DC 

Joseph P. Griffin, a partner in the Washington, 
DC law firm of Morgan, Lewis & Bockius and 
member of the American Law Institute, has be
come chairman of the ABA's Section of Inter
national Law. 

Lester Aron a founding partner of Aron, Sals
berg and Rosen of Nutley, New Jersey, has 
merged his practice with the Newark law firm 
of Sills, Cummis, Zuckerman, Radin, Tisch
man , Epstein & Gross. Lester's firm will com
prise the new labor and employment law 
department of Sills, Beck. 

Frederick D. Dorsey, People's Counsel for the 
District of Columbia, was named Consumer 
Lawyer of the Year by the District of Columbia 
Bar Association. Frederick has been the people's 
counsel since his appointment in 1984 by DC 
Mayor Marion Barry, Jr., and will continue in 

29 



the same position, having been recently ap
pointed to a second three-year term. 

Jose N. Uranga has been appointed assistant 
general counsel of Rockwell International Cor
poration and is responsible for Rockwell's en
vironmental law issues nationally. He is based 
in Dallas. 

Marcia Wiss, partner in the DC office of the 
international law firm of Kaplan , Russin & Vec
chi, teaches international transactions at George
town University Law Center. Married to Don 
MacDonald, they have two children, Chris, 3, 
and Joan, I. 

David P. Fleming recently left the Washing
ton, DC, area and accepted a position as vice
president and general counsel to Multimedia, 
Inc. in its broadcasting and cable television di
visions. He has taken up residency in Wichita, 
Kansas. 

Paul G. Foldes is practicing as a commercial 
investment real estate consultant/intermediary 
in the DC/Baltimore area. He assists attorneys, 
investors and lenders in the analysis, structuring 
and execution of substantial real estate related 
transactions. He lives in Arlington, Virginia. 

William M. Hannay Ill, a partner in the Chi
cago law firm of Schiff, Hardin & Waite, was 
appointed chairman of the Chicago Bar Asso
ciation's Antitrust Law Committee. He was also 
appointed chairman of the International Crim
inal Law Committee of the ABA Section of In
ternational Law and Practice for the 1987-88 
year. 

Mark Rothstein is director of the Health Law 
Institute at the University of Houston. Mark has 
been working on a program that promotes and 
facilitates cross-registration between students at 
the University of Houston Law Center students 
of the University of Texas School of Public Health 
and other students interested in interdisciplinary 
studies. He has just written, Employment law, 
with Andria S. Knapp and Lance M. Liebman , 
published by Foundation Press. 

James P. Sites has been appointed Honorary 
Consul for Norway to the State of Montana by 
the Royal Norwegian Consulate General. Jim 
practices law with the firm of Crowley, Haughey, 
Hanson , Toole & Dietrich in Billings, Montana. 
He and his wife, Barbara, have two children, 
Philip, 5, and Teresa, 3. 

Barbara L. Schuhmann, an attorney with the 
firm of Staley, DeLisio, Cook & Sherry, Inc. in 
Fairbanks, Alaska, was elected to the board of 
directors of the American Judicature Society. 
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Frederick E. Snyder, assistant dean for inter
national and comparative legal studies at Har
vard Law School, is co-author of Third World 
Attitudes Toward International Law (Martinas 
Nijhoff Publishers, 1987). He was a Fulbright 
Distinguished Visiting Lecturer at Universidad 
de Los Andes, Bogota, Columbia in the spring, 
1987. 

Lloyd Leva Plaine has been elected a member 
of The Fellows of the ABA, an honorary orga
nization for attorneys, judges and law teachers 
who hava demonstrated outstanding dedication 
to the welfare of their communities. She is a 
partner with Sutherland, Asbill & Brennan in 
Washington, DC 

Randall H. Brayant II wrote to say that he, 
together with Theodore Wu, would open the 
Washington, DC, office of Lewis, D'Amato, 
Brisbois & Bisgaard of Los Angeles, for the gen
eral practice of law in December, 1987. 

Ann E. Kruse has opened her own office in 
Woodinville, Washington, a suburb of Seattle. 
Her practice concentrates on business and real 
estate law. She recently completed a term as 
president of the Woodenville Chamber of Com
merce. 

Thomas P. Kurz has been promoted to the 
position of corporate counsel and assistant sec
retary of Staley Continental, Inc. Previously, he 
had served as senior attorney for the Rolling 
Meadows, 111.-based company since 1985. He is 
a member of the American, Wisconsin and Il
linois Bar Associations. 

ilrt. 

Janice F. Hill of Wahsington, DC, has joined 
with Stephanie Sommer to establish the firm of 
Sommer &Hill. The firm is specializing in com
munications regulation. 

James Michael Thunder, a former attorney 
with the Chicago office of the U.S., Environ
mental Protection Agency, has been appointed 
general counsel of Americans United for Life, 
an anti-abortion legal group, effective Decem
ber 28, 1987. 

Kenneth T. Zemsky became a partner in the 
New York office of Ernst &Whinney on October 
1, 1987. 

A. John Arenz, a principal in the Dubuque, 
Iowa firm O'Connor & Thomas, writes: "I am 
delighted to announce the birth of my third child, 
a daughter, born November 10, 1987. " 

Stephen Blaunet has been made a partner at 
Milbank, Tweed, Hadley & McCloy in New 
York. His specialties are bankruptcy and busi
ness reorganization. 

Sharon R. Burger has become a partner in the 
Boston firm of Nutter, McClennen & Fish. She 
is a member of the American, Massachusetts and 
Women's Bar associations. 

Michael B. McKenzie and Carl T. Rowan, 
Jr. have joined Milgrim, Thomajan & Lee as 
counsel and partner, respectively, and are prac
ticing in the firm 's Washington office. Carl had 
been counsel to the law firm of Patton , Boggs 
since 1985. He continues to specialize in the 
legislative/administrative arena. Michael was 
most recently counsel to the Washington firm of 
Reynolds & Mundy, where he specialized in 
municipal finance. 

Karen Edginton Milner and her husband, Gil
bert Buras, of New Orleans, are proud parents 
of their first child, Madeleine Grace Buras, born 
November 10, 1987. Karen works with the law 
firm of Lamothe & Hamilton, specializing in 
business and land use litigation. 

W. Michael Trant has joined Shawnee De
velopment, Inc., an east coast timeshare and 
resort management company, as a risk manager 
and project director. Formerly he was Associate 
Deputy Attorney General for the Common
wealth of Pennsylvania. 

Glenn Angiolillo was elected a partner in the 
law firm of Cummings & Lockwood. Glenn and 
his wife, Karen , live in New Canaan, Connect
icut. 

Stephen R. Bruce has written Pension Claims: 
Rights and Obligations, on the disposition of sta
tutory (ERISA and the Internal Revenue Code), 
regulatory, and common law claims for pensions 



benefits made by participants in private pension 
plans, published by BNA. Bruce lives in Alex
andria, Virginia. 

John A. Bussian III became a partner in the 
law firm of Morgan, Lewis & Bockius in Octo
ber, 1986. He is with the firm 's Miami office in 
its litigation section. 

Bill Cassels was promoted to Commander in 
the U.S. Coast Guard. He has been assigned ro 
the Procurement Division at USCG headquar
ters in Washingron, DC. Bill, his wife, Marylee 
and their two children live in Falls Church, Vir
ginia. 

Richard T. Rossier joined the law firm of 
Golden, Freda & Schraub in January, 1987. He 
and his wife, Katharine, reside in Silver Spring, 
Maryland. 

Mark B. Gilmartin, who lives in Malibu, Cal
ifornia, is a partner in the Los Angeles law firm 
of Straw &Gilmartin. His first child, Jenna Marie, 
was born April 30, 1987. 

Jill (Horowitch) Greiss has become a partner 
at the law firm of Orrick, Herrington & Sutcliffe, 
in New York. Her husband, Rory Greiss, is with 
the New York firm of Kaye, Scholer. They live 
in Englewood, New Jersey. 

Isaac Ron Harris and his wife Shari are proud 
parents of Jessica Sara, born November 5, 1987. 
He has been named a partner in the firm Berner 
& Evans, Mamaroneck, New York, which spe
cializes in real estate and land development. 

Ben A. Plotkin was appointed managing di
rector of the Philadelphia Regional Office of 
Community Capital. His responsibilities include 
raising capital for various financial institutions· in 
the Norhteast. Community Capital is a division 
of Ryan, Beck & Co., an investment banking 
and bank consultants company. 

Stephen J. Powell joined the law firm of Hol
land & Knight of Tampa, Florida in September, 
1987. 

Kent J. Schreiner has become principal in the 
Boston branch of Ernst & Whinney. He and his 
wife, Laurie, live on Norfolk, Massachusetts, 
with their three children. 

Robert Cranford Smith has joined the law firm 
of Goodwin & Soble in Washingron, DC 

Robert H. Waltuch has been named a partner 
in the law firm of Holland & Knight. Practicing 
from the Tampa office, he handles estate and 
business planning and trust law matters. He 
joined the firm in I 985 after working for the 
estate and gift tax branch of rhe Internal Rev
enue Service in Washington, DC, for seven years. 

• 
Valarie (Garcia) Cappello specializes in tax 
law ar the Tampa, Florida firm of Culverhouse 
& Botts. 

Cynthia (Sharp) Jenkins formed a law part
nership with her husband Jeffrey E. Jenkins two 
years ago. They now have three branch offices 
in addition to their main office in Haddon 
Heights, New Jersey. 

Linda Kauskay married Bruce Malashevich, 
vice president of Economic Consulting Services, 
Inc., in May, 1985. Their first child, Jason Kaus
kay Malashevich , was born July 3, 1986. Linda 
works at Steptoe & Johnson, in Washington, 
DC, bur has switched from litigation to estate 
planning. 

John L. Knorek has become a partner in the 
firm of Torkildson, Katz, Jossem, Fonseca & 
Moore, in Honolulu, Hawaii, specializing in 
management labor law. In addition , John and 
his wife Kim are pleased to announce the birth 
of their second child, Elizabeth Anne, on De
cember 3, 1987. 

Lizbeth R. Levinson, who specializes in in
ternational trade, has been promoted to partner 
in the Washington office of the law firm Mc
Dermott, Will & Emery. She resides in Arling
ton, Virginia. 

Douglas Young Peters has joined the law firm 
of Willkie Farr & Gallagher in New York City 
as an associate attorney in the litigation depart
ment. 

Jeremy N. Rubenstein became a partner with 
the law firm of Rosen & De Martino of Wash
ington, DC. 

Peter A. Wessel was named general manager 
of real estate development for Prudential Prop
erty Company, Inc. He has been with Prudential 
since I 984 in its Prudential-Bache Securities 
subsidiary and Prudential Mortgage Capital 
Company. 

Harry S. Harbin is working as a trial lawyer 
with the Narcotics and Dangerous Drug Section 
of the U.S. Department of Justice in Washing
ton, DC 

Milton Hirsch is a solo criminal defense attor
ney in Miami. His practice emphasizes white 
collar and and appellate criminal matters. He 
writes a regular monthly column in the Journal 
ofrhe National Association of Criminal Defense 
Lawyers. 

Joseph C. Matta has been appointed assistant 
regional administrator and head of the Houston 
Office of the Securities and Exchange Com
mission. 

Willard S. Holt III, whose special area of com
petency is tax law, married Jennifer Webb on 
June 6, 1987. He joined the law firm of Mc
Donald, Stone &Goren in August, handling tax 
aspects of corporate, commercial and business 
transactions. 

Margaret S. Dailey has become an associate 
with the firm of Morgan, Lewis & Bockius in 
Washington, DC. She and her husband, Ste
phen Hall (L'82), are the proud parents of Jen
nifer who was born in January, 1986. 

Captain Ken Jenkins is pleased to announce 
his marriage to Kari Lee Stebbins in Bozeman, 
Montana on July 11, 1987. Captian Jenkins con
tinues to serve as an Infantry Officer in 3/47 
Infantry at Fort Lewis, Washington. 

Matthew A. Kane Jr. lives in Dallas with his 
wife Jane and two young children, Sean and 
Daniel. He works for Pepsico Law Department, 
Frito-Lay Division. 

Denise McDuffie Martin, an Assistant Re
gional Counsel for the United Stares Depart
ment of Health & Human Services, was married 
in June, 1987, to Kendall Marrin, who presently 
is in private practice. 

David Nagle has published "Polygraph in the 
Workplace" in the University of Richmond Law 
Review and writes a column on employment law 
for the Richmond News Leader. 
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asserted authority over both the executive 
and the legislative branches, without or
dering anyone to do anything. 

Marshall had to work hard to find this 
conflict between the Judiciary Act and the 
Constitution; the conflict was neither ob
vious nor inevitable. Section 13 states in 
part: "The Supreme Court shall also have 
appellate jurisdiction from the circuit courts 
of the .. . states; ... and shall have power 
to issue . . . writs of mandamus ... to any 
courts appointed, or persons holding office, 
under the authority of the United States." 
Article III provides that the Supreme Court 
shall have "original jurisdiction" in "cases 
affecting Ambassadors, other public Min-

Alumni News, from page 31 

Denise Pagano Ward is pleased co announce 
the birch of their daughter, Ashley Ann, on Oc
tober 13, 1987. Denise also has been appointed 
General Counsel to Trimas Properties, a real 
estate development company with offices in Rye, 
New York. 

'84 
Naoyuki Agawa has joined the law firm of 
Gibson, Dunn & Crutcher of Washington, DC, 
after ten years of -service with the Sony Cor
poration in Japan. He and his family moved to 
Washington , DC in the fall , 1987. 

Francis J. Feeney became assistant general 
counsel of Symbolics, Inc., an artificial intelli
gence computer company based in Cambridge, 
Massachusetts. 

Judith L. Feldman has relocated to New York 
City from San Antonio, Texas. She is working 
with the Family Division of the New York City 
Human Resources Administration. Her area of 
special competency is child abuse. 

Anne McLane Kuster has joined the law firm 
of Roth &Young and is specializing in environ
mental law and personal injury litigation. She 
married Brad Kuster in 1986. They are preparing 
for the New Hampshire Presidential primary, 
and c nng for their 170-year old house in Hop
kinton, New Hampshire. 

Mario E. Perez has started work with the U.S. 
Department of Justice in Washington, DC, en
forcing the antidiscrimination provisions of the 
new immigration law. He lives in Washington. 

'85 
Pamela (Murch) Bliss and John Stuart Bliss 
announce the birth of their daughter, Maile Anne 
Sherman Bliss, on October 27 , 1987, in Hono
lulu . 
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isters and Counsels, and those in which a 
state shall be Parry" and that, in all other 
cases within the judicial power of the United 
States, the Court is to have "appellate ju
risdiction , both as to Law and Fact, with 
such Exceptions . .. as the Congress shall 
make." 

Thus, the conflict could have been 
avoided easily either by interpreting Sec
tion 13 so as not to give the Court original 
jurisdiction to issue a writ of mandamus to 

officials, or by reading Article Ill's "ex
ceptions clause" to permit Congress to move 
cases from the Supreme Court's appellate 
jurisdiction to its original jurisdiction. Given 
that many of the drafters of Section 13 were 
the same individuals who had participated 
in the Constitutional Convention just two 

William David Cornwell was named NFL di
rector of equal employment and assistant legal 
counsel. He will help to develop and maintain 
contacts in business, professional and college 
communities which are interested in the League. 
He began his new position in October, 1987. 

AI Grieshaber Jr. has accepted a position as 
Associate City Attorney in Albany, Georgia. He 
recently retired from the U.S. Marine Corps as 
a lieutenant colonel and received the Merito
rious Sevice Medal for service at the Marine 
Corps Logistics Base in Albany. 

'86 
Richard E. Gottlieb joined the Washington , 
DC office of Kirkland & Ellis in September 1987. 
He specializes in government contracts litiga
tion . 

Christopher L. Lawson has become an attor
ney-adviser to the Board of Veterans Appeals in 
Washington, DC. He is a resident of Potomac, 
Maryland. 

'87 
Christopher Celentino and Anne Joseph were 
married in September 1987. They both passed 
the California bar in July 1987 and reside in San 
Diego. 

Adam P. Forman was welcomed into the firm 
of Wolf, Block, Schorr &Solis-Cohen in October 
1987. He began his initial rotation in the litgacion 
department. 

David M. Monde has been named an associate 
in the Atlanta law firm of Hansell & Post. 

Anthony Ellis Rodriguez is serving as judicial 
clerk to Chief Judge John V. Singleton in the 
U.S. District Court for the Southern District of 
Texas in Houston. 

years earlier, concluding that they created 
a conflict between the two documents was 
certainly surprising. 

Moreover, in arriving at these interpre
tations, Marshall disregarded the fact that 
the pension "case" he had just relied on 
in his mandamus discussion raised the same 
jurisdictional problem he now had to re
solve, and that problem never appeared to 

have troubled the Court in the 1790s. In 
addition to adjudicating Chandler's motion 
to issue a writ of mandamus to the Secretary 
of War, the Court had ruled on another 
case in 1794, United States v. Hopkins , in 
which it had been asked to act in its original 
jurisdiction to issue a writ of mandamus 
against an executive officer; the constitu
tionality of such jurisdiction was never 
questioned. In Hopkins, the Supreme Court 
considered a motion for a writ of mandamus 
to direct John Hopkins, commissioner of 
loans for the district of Virginia, to allow 
Richard Smyth to subscribe to a loan au
thorized by Congress. After "argument and 
full consideration," the Court denied the 
motion on the merits: "The right claimed 
by the petitioner in the present case does 
not appear sufficiently clear to authorize 
the Court to issue the Mandamus moved 
for." The Court never questioned the con
stitutionality of Section 13. 

During the 1790s, the Supreme Court 
considered several mandamus motions un
der Section 13 without questioning the 
constitutionality of that section. Besides 
the motions directed at executive officers, 
such as in the Randolph, Chandler, and Hop
kins cases, the Court adjudicated several 
petitions under Section 13 seeking writs of 
mandamus to be directed to judges or courts 
and never discussed any jurisdictional is
sues. The lack of concern in these latter 
cases may be attributed to the fact that 
these cases, seeking to issue a mandamus 
to a judge or court, were within the ap
pellate, and not the original, jurisdiction of 
the Supreme Court and , therefore, in
volved no enlargement of the Court's orig
inal jurisdiction. 

What is significant is the absence of any 
attempt in these cases to compare or con
trast issuing a writ of mandamus to an ex
ecutive official with issuing the writ to a 
judge. It suggests that the constitutionality 
of mandamus motions directed to execu
tive officials was not questioned and , thus , 
there was no reason to distinguish those 
motions from the mandamus motions di
rected to judges. As Marshall's biographer 
Albert Beveridge indicates, Marshall' s sug
gestion that Section 13 was unconstitu
tional was a "novel" idea. 

We believe that the constitutionality of 
Section 13 was not an issue before Marbury 
because the pr,;;vailing understanding, in 
both the Supreme Court and Congress, was 
that the "exceptions clause" of Article III 



permitted Congress to move cases from the 
Court' s appellate jurisdiction to its original 
jurisdiction. The Court's consideration of 
the mandamus motions discussed above , 
its adjudication of the Yale Todd case, and 
the legislative history of the Judiciary Act 
of 1801 , all provide evidence that this was 
the general interpretation. 

In Yale Todd, the Court decided the 
United States' suit, notwithstanding the 
fact that it was exercising original jurisdic
tion over a case that clearly involved nei
ther a state nor an ambassador, public 
minister or consul-the two categories of 
original jurisdiction specified by Article III. 
Moreover, Congress and John Marshall 
himself, when a Congressman, seemed to 
maintain this interpretation of Article III, 
at least through 1800. In addition to the 
First Congress' enacting Section 13 in 1789, 
thereby enlarging the Court's original ju
risdiction, the legislative history of the Ju
diciary Act of 1801 reveals that the Sixth 
Congress considered expanding the Court's 
original jurisdiction further, without regard 
to whether the added cases involved a state 
or ambassador, public minister or consul. 

With chis relatively long-standing leg
islative interpretation of Article III and the 
Court's acquiescence therein, one under
stands why, if Marshall wanted to depart 
from chis understanding, he chose to do so 
by ignoring the prior conflicting mandamus 
cases . He could neither dismiss chem as 
isolated aberrations, nor contend chat the 
Court in the 1790s was unconcerned with 
jurisdictional questions. 

Nor could he deny the force in Marbury's 
argument chat the First Congress' con
struction of the Constituti'ln, accepted by 
the Court, was entitled to great weight. As 
Marshall himself observed a few years lacer 
in upholding the constitutionality of a dif
ferent provision of the same Judiciary Act 
of 1789: "Practice and acquiescence [ under 
the section in question] for a period of sev
eral years, commencing with the organi
zation of the judicial system, affords an 
irresistible answer and has indeed fixed the 
construction of the Constitution." It must 
have seemed very difficult for Marshall to 
explain why the exact same history of leg
islative construction of Article III and ju
dicial acceptance of the constitutionality of 
Section 13 did not provide an equally "ir
resistible answer." Ignoring the conflicting 
history was easier. 

Why did Marshall and his brethren find 
that Article III did not permit Con

gress to enlarge the Supreme Court's orig
inal jurisdiction? Marshall relied only on 
the constitutional text, advancing no policy 
or histvrical justifications . But the text did 
not dictate chat reading. It would have been 
at lease as logical to read the "exceptions 

clause" to permit Congress to move cases 
from the Supreme Court's appellate juris
diction to its original jurisdiction. 

We believe that Marshall read Article III 
so restrictively because he knew it was the 
only way the Court could assert its au
thority to review the legality of actions of 
the executive and the legislative branches 
without risking a confrontation with the 
President. The Chiefjuscice could achieve 
chis dual assertion of power without pro
viding an opportunity for the Republican 
President to defy the Court only by doing 
precisely what he did in Marbury : 1) assert 
the power to issue the writ of mandamus; 
2) find that Section 13 gave the Supreme 
Court that authority; 3) conclude that Ar
ticle III did not permit Congress to give 
the Court such authority; 4) hold chat the 
Court therefore had to declare Section 13 
unenforceable; and 5) refuse the writ. The 
only way to accomplish chis persuasively 
was to ignore the conflicting precedent. 

Marbury arose in a highly-charged polit
ical context. For the first time since the 
Constitution had been adopted, the three 
branches of government were not con
trolled by the Federalise Party; with a newly 
elected Republican President and Repub
lican-controlled legislature, the Federalists 
believed it essential to have the judiciary 
available to check excesses. But the Fed
eralist-controlled judiciary was vulnerable. 
The Republican Congress had just dealt it 
a blow by repealing the Judiciary Act of 
1801 and returning the judiciary, with mi
nor changes, to the relatively circum
scribed role it had been assigned under the 
1789 Act. Threats of impeachment were in 
the air. Marbury's motion presented an im
portant opportunity for the Court, but cau
tion was essential. 

If disregarding the precedents of the 
1790s and giving up the potential of en
larged original jurisdiction enabled the 
Court to establish persuasively a special 
constitutional role for itself without risking 
a confrontation with President Jefferson, 
the price must have seemed small. Thus, 
the Chief Justice and the Court apparently 
were willing to take some liberties with the 
historical record to reach a decision they 
thought essential to the survival of consti
tutional government. ■ 
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Georgetown University Law Center from 
1983 to 1987. 

This article is based on Bloch and Marcus, 
John Marshall's Selective Use of History in 
Marbury v. Madison, 1986 Wis. L. Rev. 301, 
and appears here with the authors' permis
s10n. 
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the finding of new liberties but the expan
sion of existing liberties to classes of people 
previously uncovered. 

At the time of its founding, the Consti
tution applied only to white , adult males, 
and that's it. Since then , we have expanded 
those liberties to minorities, aliens, crim
inal defendan cs, the in sane , children , 
women-although not yet fully, or we 
wouldn ' t be arguing over the E qual Rights 
Amendment today. 

If we have learned anything over 200 
years, it is chat the court is the bulwark of 
the protection of those liberties. Congress 
and the President, from time to time, will 
try to take away those liberties. Republi
cans and Democrats will try to take away 
those liberties. Liberals and conservatives 
will try to take away chose liberties. Why? 
Normally, whoever gets control of govern
ment, they just know what is right. It seems 
like God speaks to them. If you do not 
understand what God says, they may not 
be able to change your way of thinking, 
but they surely can change your way of 
acting by changing the laws. If that requires 
a bit of trimming here and cutting there, 
and if that endangers your liberties just a 
little bit, they say "This is just a temporary 
expedient for the greater good of the coun
try." 

That philosophy has not come full born 
in the last five , or ten, or 15 years. The 
Congress passed the Alien and Sedition 
Acts of 1798 overwhelmingly. This is stun
ning: the very same people who had writ
ten the Constitution and the Bill of Rights 
were passing laws that said you could go 
to jail for holding the government up to 
scrutiny. If you wrote something or said 
something seditious or even bordering on 
it, off to jail you went. 

Fortunately, the law expired at the end 
of chat session of Congress. I would like 

continued on p. 34 
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to think that the Court,had they ever gotten 
it, would have found it to be unconstitu
tional. But it tells you something about the 
temper of the times that even our founders 
were swept off their feet. 

Andrew Jackson, attempting to bar the 
mailing of abolitionist pamphlets into the 
South , used his executive powers and his 
post-master general to prohibit the use of 
mails for ideas he found objectionable. 

In the so-called Palmer red raids , Attor
ney General Palmer under President Wil
son went about this country in 1919 and 
1920 rounding up communists-whoever 
they were-because we were frightened of 
the Bolshevik Revolution. We did not quite 
understand what the revolution was, but 
we knew we did not like it. People that 
might have ever said anything good about 
the Bolsheviks, or somebody who might 
have ever once belonged to the Youth 
Communist League and attended Colum
bia in 1909, all were called "dangerous" 
and were rounded up. 

Perhaps the most extraordinary abuse 
of civil liberties in the history of this coun
try was the internment of Americans of 
Japanese ancestry in our form of concen
tration camps after the start of World War 
II . I'm from Oregon. For those of us in the 
West, the internment was a more imme
diate experience. We had a long history of 
Asian settlement there. Chinese laborers 
came during the 1870s and 1880s to build 
the railroads; the Japanese came in the 1890s 
and 1900s. 

By 1940 and 1941, their descendents were 
second and third generation native born 
Americans. I'm not talking immigrants, I'm 
not talking about naturalized citizens , I'm 
talking about native born Americans, rounded 
up because they were a danger to our na
tional security, herded off to concentration 
camps, their property all but confiscated, 
because 5,000 miles off our shore the Jap
anese had bombed Pearl Harbor. 

At the very time that we were rounding 
up individuals ofJapanese descent and tak
ing them from their schools-classmates 
that I would know-and putting them in 
concentration camps, German submarines , 
within site of New York Harbor, were sink
ing our merchant ships and machine-gun
ning their lifeboats. Bur we did not round 
up any Schultz's or Hendricks' and put them 
in concentration camps; only those with a 
different pigmentation and slightly odd
shaped eyes . 

The internment case went to the Su
preme Court. One of those who argued for 
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the right to intern Americans of Japanese 
descent-and this tells you how we can be 
swept off of our feet-was the Attorney 
General of California, Earl Warren. 

When people say that passion cannot 
move you or sweep you or change you, it 
can. The McCarthy era during the 1950s 
was a clear Congressional abuse of liberties. 
The Watergate era was an executive abuse 
of liberties. The abuse of our civil liberties 
continues to this day. The most common 
abuses are the court-stripping bills . 

The Supreme Court is the only judicial 
body created in the Constitution. All of the 
other courts of inferior jurisdiction are crea
tures of statute, as is their jurisdiction. So 
all of the federal district courts and all of 
the courts of appeals are created by statute. 
I assume, therefore, that we can abolish 
them if we want and make the Supreme 
Court a court of original jurisdiction for 
everything. We can take away from the 
district courts and the courts of appeals 
their rights to hear cases. We do it already 
in certain instances: under the Norris
LaGuardia Act, you cannot hear cases in
volving injunctions and labor disputes. The 
question is: can you take away by statute 
from the United States Supreme Court the 
right to hear certain types of cases? 

An example is North Carolina Repub
lican Senator Jesse Helms' bill on religion . 
Introduced in this Congress, it denies to 
all federal courts, including the U.S. Su
preme Court, the right to consider either 
initially in federal court, or by appeal from 
state courts, cases involving "voluntary 
prayer, bible reading or religious readings 
in public schools or public buildings." 

Illinois Republican Representative Phil 
Crane's school desegregation legislation: 
introduced in the same Congress, this bill 
would take away appellate jurisdiction from 
the federal courts and appellate jurisdiction 
from the Supreme Court, whether you are 
coming from the federal courts or the state 
courts, in "cases which involve requiring 
any public school student to attend a par
ticular school because of his race, creed , 
color or sex." 

Jesse Helms' amendment on evidence, 
which has not yet been offered in this Con
gress: "Evidence otherwise admissable in 
a federal court's criminal proceedings shall 
not be excluded on the grounds that such 
evidence was obtained in violation of the 
Fourth Amendment to the Constitution." 
This would wipe out search and seizure 
protections as far as the federal courts are 
concerned. 

Bur my favorite of Senator Helms' pro
posals is this: To deny all federal courts, 

including the U.S. Supreme Court, the right 
to consider, either intitially in federal court 
or by appeal from state courts, cases in
volving "the abridgment by a state of any 
right secured by the first eight Amend
ments to the Constitution of the United 
States." That is the Bill of Rights; he left 
out nine and ten . That is freedom of speech, 
and the press, and search and seizure , and 
self-incrimination, and the right to peti
tion, and everything else that we put into 
this Constitution would no longer be re
viewable by the courts. 

I hope these statutes are not constitu
tional. I hope if the Supreme Court ever 
gets one of these, it will say that you cannot 
take away our jurisdiction over the right to 
decide whether an act of Congress is con
stitutional. If we can do this by majority 
vote, then what our founders intended by 
requiring a two-thirds vote in Congress and 
acceptance by three-quarters of the states 
for ratification of an amendment, is gone. 

Any majority that comes along at any 
time that concedes control to Congress , 
whether it is the interning of Americans of 
Japanese ancestry or whatever else it is that 
moves you at the moment, and says "and 
the courts cannot consider that, " that would 
be the end of liberties as we know them. 

As I say, the battle goes on . These court
stripping statutes are not new. They came 
up in the 1950s when the Supreme Court 
found that Congress could not compel peo
ple to be a witness against themselves. They 
came up in the 1960s when we went to one 
person, one vote representation . They came 
up in the 1970s during the abortion and 
school prayer debates. They come up per
petually. 

You have a special obligation because of 
the training that you are getting, a special 
obligation as lawyers to do the one thing 
that perhaps distinguishes the legal profes
sion from all others, and that is to lend your 
prestige and your brains and your power to 
the protection of those liberties. 

As we celebrate the Constitution's bi
centennial this year, I would like to think 
that we are celebrating not just our 200 
years, but roughly 700 years of Anglo-Saxon 
history in which men and women were im
prisoned , tortured and executed, so that 
today you can do what you want, say what 
you want, be what you want. 

They, in short, gave us the greatest sin
gle blessing that one generation can give 
another, the blessing of political liberty. 
All I ask is that you remember it, revere 
it, protect it, preserve it and expand it. Pass 
it on to our children a bit more secure than 
we received it from our parents. ■ 
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National 
Alumni in thirteen cities hosted social 
events for second-year students clerk
ing in those cities. This was the second 
annual Student Summer Social Contact 
Program. 

California 
Seveney-five alumni attended a lunch
eon at the Beverley Clift Hotel in San 
Francisco in August, 1987, in conjunc
tion with the annual meeting of the 
American Bar Association. Dean Rob
ert Pitofsky spoke about the Law Cen
ter and the new law building. 

For the first time in many years, the 
California Bar Association held its an
nual meeting in Los Angeles on Sep
tember 21 , 1987. The Alumni 
Association hosted a luncheon at the 
Century Plaza Hotel. Professor Don
ald Wallace, Jr., spoke on "The Bo
land Amendments and the Constitution: 
Conflict or Consonance?" to 35 alumni 
attending the luncheon, including Wil
liam J. Emanuel, L'63, chairman of 
the 1988 Law Alumni Reunion. 

Colorado 
The Rocky Mountain Law Affairs Com
mittee, chaired by Marion A. Brewer, 
L'80, held a breakfast in conjunction 
with the annual meeting of the Colorado 
State Bar on September 19, 1987. Fif
teen Colorado alumni attended the 
breakfast in the Maxfield Parrish Room 
of the Broadmoor West Hotel in Col
orado Springs. John C. Courtin, C'70, 
L'78, executive director of the George
town University Alumni Association, 
spoke of the importance of the new law 
building. 

Florida 
Dean Robert Pitofsky spoke on issues 
confronting the Law Center at a lunch
eon in Miami in conjunction with the 
annual meeting of the Association of 
American Law Schools. William P. 
Cagney, III, L'67, chairman of the 
Florida Law Affairs Committee, and 
several law professors were among the 
40 guests who met at the reception pre
ceeding the lunch at the Miami Club 
on January 8, 1988. 

N A L 

Illinois 
On January 22, 1988, the twelve mem
bers of the newly formed Executive 
Committee of the National Law Alumni 
Board, including chairman F. Thomas 
Coleman, L'64, met Chicago alumni 
for dinner at the Tremont Hotel. The 
following day the first meeting of the 
executive committee was held to plan 
the third annual meeting of the National 
Law Alumni Board. 

Louisiana 
The Westin hotel in New Orleans was 
the site October 17, 1987, for a black 
tie reception honoring James E. Con
nor, L'26, and Paul A. Nalty, L'61, 
two of this year's recipients of the John 
Carroll Award, Georgetown's highest 
alumni award . The alumni who at
tended congratulated this year's law 
honorees. 

Massachusetts 
Professor Robert F. Drinan, S.J. 
spoke in October, 1987, to 25 alumni 
at a luncheon in Boston on "Contem
porary Issues· in Legal Ethics. " Boston 
Law Affairs Committee Chairman 
James C. King, L'73, organized the 
luncheon at the Harvard Club. Drinan 
is the faculty advisor to the new George
town Journal of Legal Ethics, the only law 
ethics journal in the United States . 

Missouri 
Twenty-five alumni enjoyed an enter
taining talk given by Eugene R. Mitch
ell, L'47, reflecting on "Days at the 
Georgetown Law Center" from the per
spective of a 1947 graduate, at a lunch-
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eon in Kansas City. William C. 
Martucci, L'81, chairman of the Mis
souri Law Affairs committee, organized 
the luncheon held in conjunction with 
the annual meeting of the Missouri State 
Bar at the Westin Crown Center Hotel 
on September 18, 1987. 

New York 
The New York Law Affairs Committee, 
chaired by JosephJ. Sperber, III, L'67, 
held its annual luncheon in conjunction 
with the annual meeting of the New 
York State Bar on January 29, 1988. 
Professor and former Dean David J. 
McCarthy, Jr., spoke to 100 alumni in 
the Executive Dining Room at Paine 
Webber, Inc. 

Ohio 
Cleveland's Mid-Day Club was the site 
of the Cleveland Law Affairs Commit
tee luncheon on November 6, 1987. Co
chairs Linda A. Striefsky, L'77, and 
John P. Dunn, L'74, organized the 
event, attended by 20 Cleveland-area 
alumni. Professor Charles H. Gus
tafson spoke to the group on "Whatever 
Happened to Tax Simplification and the 
Indians." 

Washington, DC 
October 20, 1987, was the date of the 
annual Fall Luncheon for the Washing
ton Law Affairs Committee. The event, 
attended by more than 80 alumni and 
organized by chair Lucy W. Pliskin, 
L'78, was held at The University Club 
in downtown DC. Committee member 
Patrick J. Grant, L'77, introduced his 
associate, John M. Quinn, L'75 who 
spoke on "Campaign '88: Where Are 
We Headed?" Quinn is general counsel 
to Senator Albert Gore, Jr. (D-Tenn), 
a candidate for President. 

First-year associates practicing in the 
DC metropolitan area were honored at 
a reception in the Garden Room of the 
Washington law firm Arnold & Porter. 
Patrick J. Grant, L'77, and Susan L. 
Masling, L'87, helped organize the 
event. Law Center graduates associated 
with Arnold & Porter, Law Center pro
fessors and Dean Robert Pitofsky 
welcomed the 75 first-year associates. 
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In Memoriam 
Frank J. Dugan 

On the first day of 1988, Frankl. Dugan, 
emeritus professor of law at Georgetown 

University Law Center, passed away. Having 
taught at Georgetown for 32 years beginning in 
1946, Frank Dugan touched the lives of gen
erations of Georgetown law graduates. He will 
be remembered as one who provided continuity 
to the Georgetown of yesterday and today, and 
as one whose life of service should inspire others 
for years to come. The Rev. Robert F. Drinan, 
SJ., professor of law at Georgetown University 
Law Center, offered the eulogy at Frank Du
gan's funeral mass on January 4, 1988 at St. 
Elizabeth Church in Rockville, MD. These were 
Fr .. Drinan's remarks: 

We remember and honor roday a devoted 
man who gave 32 years of his life as pro
fessor and dean co Georgerown University 
Law Center. His death on January 1, 1988 
ended a lifetime of service and dedication 
co legal education and co public service. 

After graduating from Rockhurst, the 
Jesuit college in Kansas Ciry, Missouri , 
Frank Dugan served in the army in North 
Africa and later was associated with the 
Judge Advocate General's office. 

Frank Dugan became a professor at 
Georgetown Law Center in 1946 and served 
as graduate school dean from 1954 to 1961. 
While at Georgerown, Dean Dugan started 
the continuing legal education program and 
established one of the first clinical legal 
internship programs in the country. 

David McCarthy, who served as dean of 
Georgetown Law Center for almost a dec
ade and who is here with us today, re
membered that Professor Dugan taught 
thousands of students in Conflicts, Labor 
Law, Evidence, and other copies. His en
thusiasm for his subject never dimin
ished-even in Conflicts, a subject which 
he taught over 30 times. 

It is estimated that Professor Dugan 
probably taught over half or perhaps even 
two-thirds of all the 18,000 living alumni 
of Georgetown University Law Center. 

Mr. Thomas Coleman, the chairman of 
the National Law Alumni Board, also with 
us this morning, recalls all of the help which 
Frank Dugan gave him as he obtained the 
LL.B. and the LL.M. degrees at George
rown. 

Frank Dugan was an expert in labor law. 
He served in the President's Emergency 
Labor Boards in five administrations. He 
was the past chairman of the Construction 
Workers Benefit Trust, of the United Mine 
Workers, and an ombudsman for the In
ternational Monetary Fund. 

Since 1954 Mr. Dugan was counsel to 
the National Contractors Association and 
the United Association of Pipefitters and 
Plumbers. 

Speaking personally, I want to thank 
Frank Dugan for the help he extended to 
me when I was an LL.M. student at 
Georgetown Law Center. He graciously 

shared his time and scholarship with me. 
His comments were incorporated into my 
writings and for this I have always been 
grateful. 

Frank Dugan was loyal co Georgetown 
and co its Jesuit traditions. He contributed 
a great deal to the national stature which 
Georgetown University Law Center now 
shares. 

We extend our sorrow and sympathy to
day to Frank's wife Frances , co his three 
sons Christopher, Paul and John and to his 
daughter Mary. We also extend our sorrow 
to his two sisters Catherine and Helen as 
well as his two grandchildren. 

As Georgerown University approaches 
its bicentennial in 1989 we are increasingly 
proud of its excellence and its eminence. 
We are grateful today and always for the 
32 years that Frank Dugan contributed to 
build that excellence and eminence. We 
express our appreciation and thank him for 
his immense contribution to legal educa
tion, to Georgerown University Law Cen
ter and to Georgerown University. 

Ralph Waldo Emerson said that a great 
institution is the prolonged shadow of great 
men. Today we express our gratitude for 
the greatness of Frank Dugan and for the 
contributions of the other giants of his gen
eration. 

We ask his benediction that we may be 
worthy in some small way to follow in his 
footsteps. ■ 

Keep Your Classmates Posted! 
Interested in finding out the latest news 
from your Georgetown classmates? Want 
co share your most recent professional 
and family news with your fellow 
alumni? 

Keep us informed! Send your curricu
lum vitae, news clippings, phoros (black 
and white prints only), press releases, 
etc. for RES IPSA LOQUITUR, to: 

Jim Kurtzke 
Editor, RES IPSA LOQUITUR 
Georgetown University Law Center 
600 New Jersey Ave., N.W. 
Washington, D.C. 20001 

36 

Name 

Horne Address 

City State Zip 

Horne Phone ( 

Business Address 

Business City Stace Zip 

Year of Graduation Specialty 

I prefer Georgetown co use my D home address D business address. 
News co share with other alumni: 



Dear Law Center Graduates: 

Last April , Jan Stransky, a first-year .----------------, friends could endow a scholarship in 
student at the Law Center, was shot and Jan's name. Members of the family, 
killed in a parking lot in Northwest friends and classmates at the Law Cen-
Washington, DC. There were no words ter have contributed generously to this 
then, and there are still no words, to scholarship fund , and I have announced 
describe fully the shock and despair of that the Law Center will match all of 
his friends and throughout the Law those contributions. 
Center that was created by this random Beginning next year, the Jan A. Stran-
and senseless act of violence. sky Memorial Scholarship will be 

I did not know Jan Stransky myself. awarded to a student in the Class of '88-
1 knew several of his classmates, how- '89 (the class in which Jan would have 
ever, and I have come to know his family 1 7,,.,: 8 9 graduated) who has demonstrated a 
as a result of the tragedy. commitment to public and community 

It turns out that Jan was an unusual service. Eventually, when the Public 
young man. He did odd things like cross the Atlantic Interest Scholars Program initiated last year gets rolling, 
in a sailboat and buy and sell lots of used cars. He had the scholarship will be awarded to a Public Interest 
a quality that generated intense warmth and love in his Scholar. 
friends . And he cared about justice in a personal way. We cannot do anything to undo the violence that took 
A law student wrote to me after Jan's death about one Jan Stransky's life. But, hopefully, the scholarship in 
occasion. As the two of them were leaving the law school, his name will move its recipients to do some of the 
they were approached by one of the many homeless things that Jan's family and friends believe Jan had set 
people in this area as they were entering Jan's car. The out to do-help the needy and seek justice. 
homeless person asked for a handout. 

As the student tells it, "It was a cold day. Jan looked 
into the trunk of his car and saw one of his coats. Instead 
of pushing away the needy person, or giving him what
ever change happened to be in his pocket, Jan gave 
him his coat." 

After his death, Jan's father asked if the family and 
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