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Dean's Letter

Dear Alumni/ae:
From the excitement of opening day to the intense concentration which signals the first semester exam period, our students
and faculty have enjoyed a lively fall season.
Nearly the full complement of 625 new first year students
packed Gaston Hall on the first Saturday of the school year in
August to hear greetings from the faculty and administration. I
reported to the new class that in terms of academic statistics,
they are the brightest group of students ever to enter the Law
Center. I have had the pleasure of making the same report to
the previous two entering classes.
As you will read elsewhere in this issue of Res Ipso Loquitur,
our new students possess LSAT scores and undergraduate
grade point averages that are competitive with the best law
schools in the country. Thanks to the support of many alumni,
we are able to offer a sizeable amount of financial aid without
which many of these students would not be able to attend
Georgetown.
The new first year class continued to benefit from the successful small section program introduced two years ago at the
Law Center. Additionally, this new class is the first to benefit
from the revamped legal research and writing program. In this
new program, five full-time professional instructors teach
research and writing to large first year sections, and also work
with the Law Fellows who conduct weekly small group writing
workshops for the first year class.
A significant new opportunity was made available to the
second year class upon their return to the Law Center. In early
1985, the family and colleagues of George Mickum, C'49 L'SZ
created a prize fund in memory of this outstanding lawyer and
distinguished Georgetown alumnus who was a member of
Steptoe & Johnson from 1954 until his untimely death in
March of this year. The George Brent Mickum III Prize will
recognize excellence in research and writing based on a
seminar paper submitted during a student's second year in law
school. The prize committee will make a decision at the end of
this academic year.
As one might expect, our third year students have spent
more than a few minutes in our Office of Career Planning and
Placement. This year, Assistant Dean and Director of Placement Dr. Abbie Thorner instituted a new system of computerized interviews with weight given to student preferences.
These changes were implemented to handle better the increased volume of interviews conducted by our Placement
Office. This fall more than 700 employers visited the Law
Center to interview our students for positions in firms of every
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size, government agencies, corporate counsel offices, public
interest groups and judicial chambers.
Several major events have enlivened the fall semester for the
entire Law Center. Our former colleague Professor John
Steadman was installed as a member of the D.C. Court of
Appeals on August 15 in a ceremony witnessed by many
members of the faculty . Three major events, which will
receive more extensive coverage in future issues of Res Ipso
Loquitur are the November 6 Ryan Lecture delivered by
Senator Joseph Biden, the November 7-9 conference to
discuss the results of the Georgetown Study of Private Antitrust Litigation, and the November 8 dinner observing the
25th Anniversary of the E. Barrett Prettyman Legal Internship
Program featuring such notables as Senator John Warner, the
Honorable Skelley Wright, and former Professor Ken Pye.
The Georgetown Law Center faculty continues to play a
role as a major center of legal discourse and debate. One example of this is the growing number of faculty who have been
asked to comment on proposed legislation in testimony before
Congressional Committees on such diverse issues as the good
faith exception to the warrant clause, divestiture in South
Africa, changes in tax arrangements for pension benefits and
financial aid for professional students.
Finally, as I have said often before, Georgetown continues
to be one of the most exciting places to teach and to learn in
legal education today. This fact was reinforced by a very
positive report we received by an inspection team of the ABA
who spent a week at the Law Center last April. Our one persistent problem, also noted by the accreditors, is space. I hope to
provide you with a full report on the progress of our building
plans in the spring.
Best wishes to you and all of your families for a very happy
and successful year in 1986.
Sincerely,

~~,
Robert Pitofsky
Dean

Amicus Curiae
The Power of the Law
to Do Noble Things

In this issue of Res lpsa Loquitur, four
distinguished lawyers with extensive
records of public service and devotion to
legal scholarship provide provocative commentary on issues which force us to consider anew the power of the law and legal
education to do noble things.
U.S. Supreme Court Justice William
Brennan takes a hard look at the formulation and evolution of our nation's constitutional law. He addresses the inevitability of
conflict in constitutional interpretation and
makes plain his conviction that the U.S.
Constitution is value-laden with a respect
for the dignity of each and every personboth in the procedures it establishes for
governance, and in the substance of the
Bill of Rights.
Professor Tom Krattenmaker, in a
speech to this year's incoming class,
reminds students that the value of legal
education is its power to enable individuals
to achieve personal and intellectual
freedom.
Associate Dean Judith Areen considers
the limited ability of the law to cope with
the problem of preserving human dignity
when challenged by the question of how
and when a life is to end. She reminds us
that while hard cases make bad law,
neither society nor its laws can afford to
ignore the problems posed by these cases.
Finally, in an informal discussion with
members of the GULC faculty, Professor
Sam Dash considers the capacity of an impeachment proceeding to restore the
public's respect for, and confidence in,
government and the legislative process.
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The Constitution of the United States:
Contemporary Ratification
William J. Brennan, Jr.
On October 12, 1985, Justice Brennan delivered this talk to participants in
Georgetown University's Text and Teaching Symposium: The Search for
Human Excellence, where nine important public leaders discussed how a classic
text has had an impact on their lives.

am deeply grateful for the invitation to participate in the "Text and Teaching" symposium.
This rare opportunity to explore classic texts with
participants of such wisdom, acumen and insight
as those who have preceded and will follow me to
this podium is indeed exhilarating. But it is also
humbling. Even to approximate the standards of excellence of these vigorous and graceful intellects is a
daunting task. I am honored that you have afforded me
this opportunity to try.
It will perhaps not surprise you that the text I have chosen for
exploration is the amended Constitution of the United States,
which, of course, entrenches the Bill of Rights and the Civil War
amendments, and draws sustenance from the bedrock principles
of another great text, the Magna Carta. So fashioned, the Constitution embodies the aspiration to social justice, brotherhood,
and human dignity that brought this nation into being. The
Declaration of Independence, the Constitution and the Bill of
Rights solemnly committed the United States to be a country
where the dignity and rights of all persons were equal before all
authority. In all candor we must concede that part of this
egalitarianism in America has been more pretension than realized
fact. But we are an aspiring people, a people with faith in progress.
Our amended Constitution is the lodestar for our aspirations.
Like every text worth reading, it is not crystalline. The phrasing
is broad and the limitations of its provisions are not clearly
marked. Its majestic generalities and ennobling pronouncements
are both luminous and obscure. This ambiguity of course calls
forth interpretation, the interaction of reader and text. The encounter with the Constitutional text has been, in many senses,
my life's work.
My approach to this text may differ from the approach of other
participants in this symposium to their texts. Yet such differences
may themselves stimulate reflection about what it is we do when
we "interpret" a text. Thus I will attempt to elucidate my approach
to the text as well as my substantive interpretation.
Perhaps the foremost difference is the fact that my encounters
with the constitutional text are not purely or even primarily
introspective; the Constitution cannot be for me simply a contemplative haven for private moral reflection. My relation to this
great text is inescapably public. That is not to say that my reading
of the text is not a personal reading, only that the ·personal reading
perforce occurs in a public context, and is open to critical scrutiny
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from all quarters.
The Constitution is fundamentally a public text-the
monumental charter of a government and a people-and a Justice
of the Supreme Court must apply it to resolve public controversies. For, from our beginnings, a most important consequence
of the constitutionally created separation of powers has been the
American habit, extraordinary to other democracies, of casting
social, economic, philosophical and political questions in the
form of law suits, in an attempt to secure ultimate resolution by
the Supreme Court. In this way, important aspects of the most
fundamental issues confronting our democracy may finally arrive
in the Supreme Court for judicial determination. Not infrequently, these are the issues upon which contemporary society is
most deeply divided. They arouse our deepest emotions. The
main burden of my twenty-nine Terms on the Supreme Court
has thus been to wrestle with the Constitution in this heightened
public context, to draw meaning from the text in order to resolve
public controversies.
Two other aspects of my relation to this text warrant mention.
First, constitutional interpretation for a federal judge is, for the
most part, obligatory. When litigants approach the bar of court to
adjudicate a constitutional dispute, they may justifiably demand
an answer. Judges cannot avoid a definitive interpretation
because they feel unable to, or would prefer not to, penetrate to
the full meaning of the Constitution's provision~- -Unlike literary
critics, judges cannot merely savor the tensions or revel in the
ambiguities inhering in the text-judges must resolve them.
Second, consequences flow from a Justice's interpretation in a
direct and immediate way. A judicial decision respecting the incompatibility of Jim Crow with a constitutional guarantee of
equality is not simply a contemplative exercise in defining the
shape of a just society. It is an order- supported by the full coercive power of the State-that the present society change in a
fundamental aspect. Under such circumstances the process of
deciding can be a lonely, troubling experience for fallible human
beings conscious that their best may not be adequate to the
challenge. We Justices are certainly aware that we are not final
because we are infallible; we know that we are infallible only
because we are final. One does not forget how much may depend
on the decision. More than the litigants may be affected. The
course of vital social, economic and political currents may be
directed.
These three defining characteristics of my relation to the con-

stitutional text-its public nature, obligatory character, and consequentialist aspect-cannot help but influence the way I read
that text. When Justices interpret the Constitution they speak for
their community, not for themselves alone. The act of interpretation must be undertaken with full consciousness that it is, in a
very real sense, the community's interpretation that is sought.
Justices are not platonic guardians appointed to wield authority
according to their personal moral predelictions. Precisely because
coercive force must attend any judicial decision to countermand
the will of a contemporary majority, the Justices must render constitutional interpretations that are received as legitimate. The
source of legitimacy is, of course, a wellspring of controversy in
legal and political circles. At the core of the debate is what the late
Yale Law School professor Alexander Bickel labeled "the
counter-majoritarian difficulty." Our commitment to selfgovernance in a representative democracy must be reconciled
with vesting in electorally unaccountable Justices the power to invalidate the expressed desires of representative bodies on the
ground of inconsistency with higher law. Because judicial power
resides in the authority to give meaning to the Constitution, the
debate is really a debate about how to read the text, about constraints on what is legitimate interpretation.
There are those who find legitimacy in fidelity to what they call
"the intentions of the Framers." In its most doctrinaire incarnation, this view demands that Justices discern exactly what the
Framers thought about the question under consideration and
simply follow that intention in resolving the case before them. It
is a view that feigns self-effacing deference to the specific
judgments of those who forged our original social compact. But in
truth it is little more than arrogance cloaked as humility. It is
arrogant to pretend that from our vantage we can guage accurately
the intent of the Framers on application of principle to specific,
contemporary questions . All too often, sources of potential

... the Constitution embodies the
aspiration to social justice,
brotherhood, and human dignity that
brought this nation into being.
enlightenment such as records of the ratification debates provide
sparse or ambiguous evidence of the original intention. Typically,
all that can be gleaned is that the Framers themselves did not
agree about the application or meaning of particular constitutional
provisions, and hid their differences in cloaks of generality.
Indeed, it is far from clear whose intention is relevant-that of the
drafters, the congressional disputants, or the ratifiers in the
states?-or even whether the idea of an original intention is a
coherent way of thinking about a jointly drafted document drawing its authority form a general assent of the states. And apart
from the problematic nature of the sources, our distance of two
centuries cannot but work as a prism refracting all we perceive.
One cannot help but speculate that the chorus of lamentations
calling for interpretations faithful to "original intention" -and proposing nullification of interpretations that fail this quick litmus
test-must inevitably come from persons who have no familiarity
with the historical record.

Perhaps most importantly, while proponents of this facile
historicism justify it as a depoliticization of the judiciary, the
political underpinnings of such a choice should not escape notice.
A position that upholds constitutional claims only if they were
within the specific contemplation of the Framers in effect
establishes a presumption of resolving textual ambiguities against
the claim of constitutional right. It is far from clear what justifies
such a presumption against claims of right. Nothing intrinsic in
the nature of interpretation- if there is such a thing as the "nature"
of interpretation-commands such a passive approach to ambiguity. This is a choice no less political than any other; it expresses antipathy to claims of the minority to rights against the
majority. Those who would restrict claims of right to the values of
1789 specifically articulated in the Constitution turn a blind eye
to social progress and eschew adaptation of overarching principles to changes of social circumstance.
Another, perhaps more sophisticated, response to the potential
power of judicial interpretation stresses democratic theory:
because ours is a government of the people's elected representatives, substantive value choices should by and large be left to
them. This view emphasizes not the transcendant historical
authority of the framers but the predominant contemporary
authority of the elected branches of government. Yet is has
similar consequences for the nature of proper judicial interpretation. Faith in the majoritarian process counsels restraint. Even
under more expansive formulations of this approach, judicial
review is appropriate only to the extent of ensuring that our
democratic process functions smoothly. Thus, for example, we
would protect freedom of speech merely to ensure that the people are heard by their representatives, rather than as a separate,
substantive value. When, by contrast, society tosses up to the
Supreme Court a dispute that would require invalidation of a
legislature's substantive policy choice, the Court generally would
stay its hand because the Constitution was meant as a plan of
government and not as an embodiment of fundamental substantive values .
The view that all matters of substantive policy should be
resolved through the majoritarian proces has appeal under some
circumstances, but I think it ultimately will not do. Unabashed
enshrinement of majority would permit the imposition of a social
caste system or wholesale confiscation of property so long as a
majority of the authorized legislative body, fairly elected,
approved. Our Constitution could not abide such a situation. It is
the very purpose of a Constitution - and particularly of the Bill of
Rights-to declare certain values transcendent, beyond the reach
of temporary political majorities. The majoritarian process cannot
be expected to rectify claims of minority right that arise as a
response to the outcomes of that very majoritarian process. As
James Madison put it:
The prescriptions in favor of liberty ought to be levelled
against that quarter where the greatest danger lies, namely,
that which possesses the highest perogative of power. But
this is not found in either the executive or legislative departments of Government, but in the body of the people,
operating by the majority against the minority. (I Annals
437).
Faith in democracy is one thing, blind faith quite another.
Those who drafted our Constitution understood the difference.
One cannot read the text without admitting that it embodies
substantive value choices; it places certain values beyond the
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power of any legislature. Obvious are the separation of powers;
the privilege of the Writ of Habeas Corpus; prohibition of Bills of
Attainder and ex post facto laws; prohibition of cruel and unusual
punishments; the requirement of just compensation for official
taking of property; the prohibition of laws tending to establish
religion or enjoining the free exercise of religion; and, since the
Civil War, the banishment of slavery and official race discrimination. With respect to at least such principles, we simply have not
constituted ourselves as strict utilitarians. While the Constitution
may be amended, such amendments require an immense effort
by the people as a whole.
To remain faithful to the content of the Constitution, therefore,
an approach to interpreting the text must account for the
existence of these substantive value choices, and must accept the
ambiguity inherent in the effort to apply them to modern circumstances. The Framers discerned fundamental principles
through struggles against particular malefactions of the Crown;
the struggle shapes the particular contours of the articulated principles. But our acceptance of the fundamental principles has not
and should not bind us to those precise, at times anachronistic,
contours. Successive generations of Americans have continued to
respect these fundamental choices and adopt them as their own
guide to evaluating quite different historical practices. Each
generation has the choice to overrule or add to the fundamental
principles enunciated by the Framers; the Constitution can be
amended or it can be ignored. Yet with respect to its fundamental
principles, the text has suffered neither fate. Thus, if I may borrow the words of an esteemed predecessor, Justice Robert
Jackson, the burden of judicial interpretation is to translate "the
majestic generalities of the Bill of Rights, conceived as part of the
pattern of liberal government in the eighteenth century, into concrete restraints on officials dealing with the problems of the
twentieth century." (Barnette, 319 U.S. at 639).
We current Justices read the Constitution in the only way that
we can: as twentieth century Americans. We look to the history of
the time of framing and to the intervening history of interpretation. But the ultimate question must be, what do the words of the
text mean in our time. For the genius of the Constitution rests not
in any static meaning it might have had in a world that is dead and
gone, but the adaptability of its great principles to cope with current problems and current needs. What the constitutional
fundamentals meant to the wisdom of other times cannot be their
measure to the vision of our time. Similarly, what those
fundamentals mean for us, our descendants will learn, cannot be
the measure to the vision of other time. This realization is not, I
assure you, a novel one of my own creation. Permit me to quote
from one of the opinions of our Court, Weems v . United States, 217
U.S. 349, written nearly a century ago:
"Time works changes, brings into existence new conditions and purposes. Therefore, a principle to be vital must
be capable of wider application than the mischief which
gave it birth. This is peculiarly true of constitutions. They
are not ephemeral enactments, designed to meet passing
occasions. They are, to use the words of Chief Justice John
Marshall, 'designed to approach immortality as nearly as
human institutions can approach it.' The future is their care
and provision for events of good and bad tendencies of
which no prophecy can be made. In the application of a
constitution, therefore, our contemplation cannot be only
of what has been, but of what may be."
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Interpretation must account for the transformative purpose of
the text. Our Constitution was not intended to preserve a preexisting society but to make a new one, to put in place new principles that the prior political community had not sufficiently
recognized. Thus, for example, when we interpret the Civil War
Amendments to the charter-abolishing slavery, guaranteeing
blacks equality under law, and guranteeing blacks the right to
vote-we must remember that those who put them in place had
no desire to enshrine the status quo. Their goal was to make over
their world, to eliminate all vestige of slave caste.
Having discussed at some length how I, as a Supreme Court

The genius of the Constitution rests
not in any static meaning it might
have had in a world that is dead
and gone, but the adaptability of its
great principles to cope with current
problems and current needs.
Justice, interact with this text, I think it time to turn to the fruits of
this discourse. For the Constitution is a sublime oration on the
dignity of man, a bold commitment by a people to the ideal of
libertarian dignity protected through law. Some reflection is
perhaps required before this can be seen.
The Constitution on its face is, in large measure, a structuring
text, a blueprint for government. And when the text is not
prescribing the form of government it is limiting the powers of
that government. The original document, before addition of any
of the amendments, does not speak primarily of the rights of man,
but of the abilities and disabilities of government. When one
reflects upon the text's preoccupation with the scope of government as well as its shape, however, one comes to understand that
what this text is about is the relationship of the individual and the
state. The text marks the metes and bounds of official authority
and individual autonomy. When one studies the boundary that
the text marks out, one gets a sense of the vision of the individual
embodied in the Constitution.
As augmented by the Bill of Rights and the Civil War Amendments, this text is a sparkling vision of the supremacy of the
human dignity of every individual. This vision is reflected in the
very choice of democratic self-governance: the supreme value of
a democracy is the presumed worth of each individual. And this
vision manifests itself most dramatically in the specific prohibitions of the Bill of Rights, a term which I henceforth will apply to
describe not only the original first eight amendments, but the
Civil War amendments as well. It is a vision that has guided us as a
people throughout our history, although the precise rules by
which we have protected fundamental human dignity have been
transformed over time in response to both transformations of
social condition and evolution of our concepts of human dignity.
Until the end of the nineteenth century, freedom and dignity in
our country found meaningful protection in the institution of real
property. In a society still largely agricultural, a piece of land provided men not just with sustenance, but with the means of
economic independence, a necessary precondition of political
independence and expression. Not surprisingly, property rela-
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tionships formed the heart of litigation and of legal practice, and
lawyers and judges tended to think stable property relationships
the highest aim of the law.
But the days when common law property relationships dominated litigation and legal practice are past. To a growing extent
economic existence now depends on less certain relationships
with government- licenses, employment, contracts, subsidies,
unemployment benefits, tax exemptions, welfare and the like.
Government participation in the economic existence of individuals is pervasive and deep. Administrative matters and other
dealings with government are at the epicenter of the exploding
law. We turn to government and to the law for controls which
would never have been expected or tolerated before this century,
when a man's answer to economic oppression or difficulty was to
move two hundred miles west. Now hundreds of thousands of
Americans live entire lives without any real prospect of the dignity and autonomy that ownership of real property could confer.
Protection of the human dignity of such citizens requires a much
modified view of the proper relationship of individual and state.
In general, problems of the relationship of the citizen with
government have multiplied and thus have engendered some of
the most important constitutional issues of the day. As government acts ever more deeply upon those areas of our lives once
marked "private," there is an even greater need to see that individual rights are not curtailed or cheapened in the interest of what
may temporarily appear to be the "public good." And as government continues in its role of provider for so many of our disadvantaged citizens, there is an even greater need to ensure that
government act with integrity and consistency in its dealings with
these citizens. To put this another way, the possibilities for collision between government activity and individual rights will
increase as the power and authority of government itself expands,
and this growth, in turn, heightens the need for constant vigilance
at the collision points. If our free society is to endure, those who
govern must recognize human dignity and accept the enforcement of constitutional limitations on their power conceived by
the Framers to be necessary to preserve that dignity and the air of
freedom which is our proudest heritage. Such recognition will not
come from a technical understanding of the organs of government, or the new forms of wealth they administer. It requires
something different, something deeper-a personal confrontation with the well-springs of our society. Solutions of constitutional questions from that perspective have become the great
challenge of the modern era. All the talk in the last half-decade
about shrinking the government does not alter this reality or the
challenge it imposes. The modern activist state is a concomitant
of the complexity of modern society; it is inevitably with us. We
must meet the challenge rather than wish it were not before us.
The challenge is essentially, of course, one to the capacity of
our constitutional structure to foster and protect the freedom, the
dignity, and the rights of all persons within our borders, which it is
the great design of the Constitution to secure. During the time of
my public service this challenge has largely taken shape within
the confines of the interpretive question whether the specific
guarantees of the Bill of Rights operate as restraints on the power
of state government. We recognize the Bill of Rights as the
primary source of express information as to what is meant by constitutional liberty. The safeguards enshrined in it are deeply
etched in the foundation of America's freedoms. Each is a protection with centuries of history behind it, often dearly bought with
the blood and lives of people determined to prevent oppression

by their rulers. The first eight Amendments, however, were
added to the Constitution to operate solely against federal power.
It was not until the Thirteenth and Fourteenth Amendments
were added, in 1865 and 1868, in response to a demand for
national protection against abuses of state power, that the Constitution could be interpreted to require application of the first eight
amendments to the states.
It was in particular that Fourteenth Amendment's guarantee
that no person be deprived of life, liberty or property without
process of law that led us to apply many of the specific guarantees
of the Bill of Rights to the states. In my judgment, Justice
Cardozo best captured the reasoning that brought us to such decisions when he described what the Court has done as a process by
which the guarantees "have been taken over from the earlier
articles of the federal bill of rights and brought within the
Fourteenth Amendment by a process of absorption ... [that) has
had its source in the belief that neither liberty nor justice would
exist if [those guarantees) ... were sacrificed." (Palko, 302 U.S., at
326). But this process of absorption was neither swift nor steady.
As late as 1922, only the Fifth Amendment guarantee of just compensation for official taking of property had been given force
against the states. Between then and 1956, only the First Amendment guarantees of speech and conscience and the Fourth
Amendment ban of unreasonable searches and seizures had been
incorporated-the latter, however, without the exclusionary rule
to give it force. As late as 1961, I could stand before a distinguished assemblage of the bar at New York Unversity's James
Madison Lecture and list the following as guarantees that had not
been thought to be sufficiently fundamental to the protection of
human dignity so as to be enforced against the states: the prohibition of cruel and unusual punishments, the right against selfincrimination, the right to assistance of counsel in a criminal trial,

As government acts ever more
deeply upon those areas of our lives
once marked "private," there is an
even greater need to see that individual rights are not curtailed or
cheapened in the interest of what
may temporarily appear to be the
"public good. "
the right to confront witnesses, the right to compulsory process,
the right not to be placed in jeopardy of life or limb more than
once upon accusation of a crime, the right not to have illegally
obtained evidence introduced at a criminal trial, and the right to a
jury of one's peers.
The history of the quarter century following that Madison
Lecture need not be told in great detail. Suffice it to say that each
of the guarantees listed above has been recognized as a fundamental aspect of ordered liberty. Of course, the above catalogue
encompasses only the rights of the criminally accused, those
caught, rightly or wrongly, in the maw of the criminal justice
system. But is has been well said that there is no better test of a
society than how it treats those accused of transgressing against it.
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Indeed, it is because we recognize that incarceration strips a man
of his dignity that we demand strict adherence to fair procedure
and proof of guilt beyond a reasonable doubt before taking such a
drastic step. These requirements are, as Justice Harlan once said,
"bottomed on a fundamental value determination of our society
that it is far worse to convict an innocent man than to let a guilty
man go free." (Winship, 397 U.S., at 372). There is no worse
injustice than wrongly to strip a man of his dignity. And our
adherence to the constitutional vision of human dignity is so strict
that even after convicting a person according to these stringent
standards, we demand that his dignity be infringed only to the ex-

... it is the very purpose of a
Constitution-and particularly of
the Bill of Rights-to declare certain
values transcendent, beyond the
reach of temporary political
majorities.
tent appropriate to the crime and never by means of wanton infliction of pain or deprivation. I interpret the Constitution plainly to
embody these fundamental values.
Of course the constitutional vision of human dignity has, in this
past quarter century, infused more than our decisions about the
criminal process. Recognition of the principle of "one person,
one vote" as a constitutional one redeems the promise of selfgovernance by affirming the essential dignity of every citizen in
the right to equal participation in the democratic process.
Recognition of so-called "new property" rights in those receiving
government entitlements affirms the essential dignity of the least
fortunate among us by demanding that government treat with
decency, integrity and consistency those dependent on its
benefits for their very survival. After all, a legislative majority
initially decides to create governmental entitlements; the Constitution's Due Process Clause merely provides protection for
entitlements thought necessary by society as a whole. Such due
process rights prohibit government from imposing the devil's
bargain of bartering away human dignity in exchange for human
sustenance. Likewise, recognition of full equality for womenequal protection of the laws-ensures that gender has no bearing
on claims of human dignity.
Recognition of broad and deep rights of expression and of
conscience reaffirm the vision of human dignity in many ways.
They too redeem the promise of self-governance by facilitatingindeed demanding-robust, uninhibited and wide-open debate
on issues of public importance. Such public debate is, of course,
vital to the development and dissemination of political ideas. As
importantly, robust public discussion is the crucible in which personal political convictions are forged . In our democracy, such
discussion is a political duty; it is the essence of self government.
The constitutional vision of human dignity rejects the possibility
of political orthodoxy imposed from above; it respects the right of
each individual to form and to express political judgments,
however far they may deviate from the mainstream , and however
unsettling they might be to the powerful or the elite. Recognition
of these rights of expression and conscience also frees up the
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private space for both intellectual and spiritual development free
of government dominance, either blatant or subtle. Justice
Brandeis put it so well sixty years ago when he wrote: "Those who
won our independence believed that the final end of the State was
to make men free to develop their faculties; and that in its government the deliberative forces should prevail over the arbitrary.
They valued liberty both as an end and as a means." (Whitney,
274 U.S., at 375).
I do not mean to suggest that we have in the last quarter century
achieved a comprehensive definition of the constitutional ideal of
human dignity. We are still striving toward that goal, and
doubtless it will be an eternal quest. For if the interaction of this
Justice and the constitutional text over the years confirms any
single proposition, it is that the demands of human dignity will
never cease to evolve.
Indeed, I cannot in good conscience refrain from mention of
one grave and crucial respect in which we continue, in my judgment, to fall short of the constitutional vision of human dignity. It
is in our continued tolerance of State-administered execution as a
form of punishment. I make it a practice not to comment on the
constitutional issues that come before the Court, but my position
on this issue, of course, has been for some time fixed and
immutable. I think I can venture some thoughts on this particular
subject without transgressing my usual guideline too severely.
As I interpret the Constitution, capital punishment is under all
circumstances cruel and unusual punishment prohibited by the
Eighth and Fourteenth Amendments. This is a position of which
I imagine you are not unaware. Much discussion of the merits of
capital punishment has in recent years focused on the potential
arbitrariness that attends its administration, and I have no doubt
that such arbitrariness is a grave wrong. But for me, the wrong of
capital punishment transcends such procedural issues. As I have
said in my opinions, I view the Eighth Amendment's prohibition
of cruel and unusual punishments as embodying to a unique
degree moral principles that substantively restrain the
punishments our civilized society may impose on those persons
who transgress its laws. Foremost among the moral principles
recognized in our cases and inherent in the prohibition is the
primary principle that the State, even as it punishes, must treat its
citizens in a manner consistent with their intrinsic worth as
human beings. A punishment must not be so severe as to be
utterly and irreversibly degrading to the very essence of human
dignity. Death for whatever crime and under all circumstances is
a truly awesome punishment. The calculated killing of a human
being by the State involves, by its very nature, an absolute denial
of the executed person's humanity. The most vile murder does
not, in my view, release the State from constitutional restraints on
the destruction of human dignity. Yet an executed person has lost
the very right to have rights, now or ever. For me, then, the fatal

When Justices interpret the Constitution they speak for their community, not for themselves alone ...
it is, in a very real sense, the
community's interpretation that
is sought.
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constitutional infirmity of capital punishment is that it treats
members of the human race as nonhumans, as objects to be toyed
with and discarded. It is, indeed, "cruel and unusual." It is thus
inconsistent with the fundamental premise of the Clause that
even the most base criminal remains a human being possessed of
some potential, at least, for common human dignity.
This is an interpretation to which a majority of my fellow
Justices- not to mention, it would seem, a majority of my fellow
countrymen-does not subscribe. Perhaps you find my
adherence to it, and my recurrent publication of it, simply contrary, tiresome, or quixotic. Or perhaps you see in it a refusal to
abide by the judicial principle of stare decisis obedience to precedent. In my judgment, however, the unique interpretive role of
the Supreme Court with respect to the Constitution demands
some flexibility with respect to the call of stare decisis. Because we
are the last word on the meaning of the Constitution, our views
must be subject to revision over time, or the Constitution falls
captive, again, to the anachronistic views of long-gone generations. I mentioned earlier the judge's role in seeking out the community's interpretation of the Constitutional text. Yet, again in
my judgment, when a Justice perceives an interpretation of the
text to have departed so far from its essential meaning, that
Justice is bound, by a larger constitutional duty to the community,
to expose the departure and point toward a different path. On this
issue, the death penalty, I hope to embody a community striving
for human dignity for all, although perhaps not yet arrived.
You have doubtless observed that this description of my
personal encounter with the constitutional text has in large portion been a discussion of public developments in constitutional
doctrine over the last quarter century. That, as I suggested at the
outset, is inevitable because my interpretive career has
demanded a public reading of the text. This public encounter
with the text, however, has been a profound source of personal
inspiration. The vision of human dignity embodied there is deeply moving. It is timeless. It has inspired Americans for two centuries and it will continue to inspire as it continues to evolve. That
evolutionary process is inevitable and, indeed, it is the true interpretive genius of the text.

If we are to be as a shining city upon a hill, it will be because of
our ceaseless pursuit of the constitutional ideal of human dignity.
For the political and legal ideals that form the foundation of much
that is best in American institutions-ideals jealously preserved
and guarded throughout our history-still form the vital force in
creative political thought and activity within the nation today. As
we adapt our institutions to the ever-changing conditions of
national and international life, those ideals of human dignityliberty and justice for all individuals-will continue to inspire and
guide us because they are entrenched in our Constitution. The
Constitution with its Bill of Rights thus has a bright future, as well
as a glorious past, for its spirit is inherent in the aspirations of our
people.

WILLIAM J. BRENNAN, JR. is an Associate Justice of the United States
Supreme Court. Justice Brennan is a graduate of the University of
Pennsylvania and Harvard Law School. He has served on the nation's
highest court since 1956. Justice Brennan will return to Georgetown in
the spring of this year to judge the final round of the 1986 Leahy Prize
Moot Court Competition.
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Long Day's Journey Into Law School:
Is There Light at the End of the Tunnel?
Thomas G. Krattenmaker
Professor Krattenmaker gave this speech as the welcoming address to the incoming class of first-year law students on August 24, 1985 in Gaston Hall.

hat do you say to a justabout-to-begin new class of
law students? Twenty years
ago, almost to the very day, I sat
with my entering law school class and
heard our dean tell us what to expect.
I remember precisely nothing of what he
said. Which I guess bodes ill for the rest of this
chat. (I also remember nothing any of my law
school professors said during the next three years, which you may
wish to bear in mind when deciding whether to register for my
course). But I do know two things that, with hindsight, I can say I
wish he had said.
ONE. If I could, I would emblazon on the front of your brain
four simple words: "I am not alone." Whatever your general
impression of, or reaction to, law school, you are going to experience this year the full gamut of human emotions: "I love law
school." "I hate law school." "I see what she's driving at." "He's
miles over my head." "Legal education is a phony, value neutral,
intellectual wasteland." "I have never been so challenged in my
life." "I never see in those judicial opinions what that professor
sees."
When you wonder whether you are crazy to have these highsand more particularly when you feel you will never surmount
those lows-it will help if you say to yourself, "I am not alone. I am
not the only one experiencing these emotions."
It is probably no accident that a former law student and law professor coined the concept, The Lonely Crowd. Law school-all
law schools, not just this one-brings lots of students together
and then sets them upon solitary tasks. The enormous value of
this experience is that you learn the most valuable skill we can
impart- how to teach yourself. An unfortunate side effect,
however, can be the self-perception that you're the sore thumb in
a room otherwise full of perfectly manicured surgeons' hands. It
isn't true. Ever. For anyone. Indeed, you have not one, but
dozens, of soul brothers and sisters out there. I hope that your
knowing that will help you to reach out and find them. At the very
least, do not permit your very own special perceptions of law
school to drive you into a personal and intellectual solitary confinement. Because law students do not have such perceptions.
They only think they do. "I am not alone." Write it down; take it
to the bank; it's as good as gold.
Two. Law school is not easy. It is demanding work that requires close attention to detail. You are going to learn a whole new
language-the language in which Anglo-American lawyers talk to
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each other; a strange new communicative style-the stylized
structure of rhetoric and logic lawyers use to pose and debate
issues of public policy; and a whole bunch of rules (most of which
are not worth remembering or so elementary that you will not be
able to forget them, even if you try.)
While immersed in this morass, you quite rightly will ask: Is
there light at the end of this tunnel? (Here, first recall rule #1 : you
are not the only one asking yourself this question. For obeying
the rule, you deserve an answer.) The answer is that a very bright
light glows at the end of this tunnel: your personal and intellectual
freedom. I think Georgetown University Law Center offers you
nothing less than that and now I'm going to tell you why.
Personalfreedom is easiest for me to explain. Simply put, if you
master the skills of being a lawyer you will have achieved the ability to be your own boss for the rest of your life. Lawyers do work
for clients, groups, interests, causes-so they are no exception to
the principle that no person is an island. But, for lawyers, the
kinds of work, the range of clients and the sizes of working groups
available are all almost infinitely variable. (For example, I have
changed my fulltime job six times since I graduated 17 years ago.
Not all of these job changes were at the request of my thenemployer .) If you won't allow yourself to be deluded into thinking
that there's a prescribed career path for graduates of very
prestigious law schools you can look forward, as a consequence of
your investment in a legal education, to a life in which-to a
remarkable degree-you direct your own work. That's no mean
feat. Look forward to it. Be proud of it.
Intellectualfreedom I consider more important. To explain why I
think it can be the cornerstone of your achievements at
Georgetown requires that we first peek ahead a bit. In the next
2 ½ years, you are going to be asked a lot of questions. Indeed, I
expect this may be the last time you are addressed exclusively in
declarative sentences by a law professor.
A few of those questions will be about what the law is. For
example, can children be expelled from junior high school for
wearing armbands to protest the war in Vietnam?
Most of them, however, will seem at best tangentially related to
knowing the present law. For example, should the issue be posed
as one concerning children's rights to free expression or as concerning parental child-rearing rights? If this is properly a kiddie
liberation case, is the key first amendment principle implicated
by the question one concerned with facilitating democratic
processes or one concerned with protecting individual selfrealization? Would it be wrong to recognize the right either (a)
because to do so would place Supreme Court Justices on local

school boards or (b) because to do so would grant children the
same sort of arbitrary power over others' lives that they complain
the school board wields?
At one time or another-particularly when your head is swimming with such unanswered questions-you will be enticed by
the arguments of one or both of two kinds of critics of legal education. Each will purport to solve your unease and weariness for you
by blaming it on us, the faculty, or it, the system of legal education, by explaining that our asking all these questions is a complete waste of your time.
One group of critics I will call the role-lovers. They will tell you
that (a) you want to be a lawyer, (b) what lawyers do is answer
clients' questions, so (c) what law school should teach you is the
answers to questions clients ask-do I owe her money? Can he
expel my child? Anything else is, to put it politely, baloney.
The other critics I will call the role-bashers. They will tell you (a)
that rules do not exist, but only a series of plastic generalities and
platitudes so malleable that any argument can always be adopted

Law school is confusing and at
times even frightening because it's
tough and demanding. And that's
not bad, it's good.

for or adapted to any position, (b) that legal processes are simply
public masks for legitimating policy choices made by those who
control the levers of economic and political power, so (c) any
course work not directed to teaching you that legal argument is
just rhetorical manipulation (and how to do it) is, to put it politely,
baloney.
Because I have good friends in both these critical camps, I am
not going to tell you they are all wrong. But I do believe their
views of legal education are seriously incomplete, that they
overestimate the gulf between student and teacher, and that an
unfortunate part of the allure of their arguments is that they make
us, teacher and student alike, believe that the confusion we feel
results from a misdirected system rather than the size of the task
we have set for ourselves.
In a nutshell, I believe that law school is confusing and even at
times frightening because it's tough and demanding. And that's
not bad, it's good. You are going to be asked-over and over
again-to think clearly, to think deeply, to think simultaneously
in terms of concrete facts and with reference to overriding first
principles. And you will be asked to do this with a grasp of the
historical evolution of thinking on the topic at hand and of the
nature and range of contrary views. And the purpose of all these
questions will simply be to help you learn the habit of asking and
thinking about questions in these manners on your own.
I hope you regard this as a challenging task to master, not as a
chore to avoid. Why? Because this is what intellectual freedom is
all about.

To be able to state what you are for is a good thing, but it
doesn't reveal freedom of the mind. Have you grappled hard with
the most challenging alternatives? Those who will not expose
their beliefs about public policies to searching scrutiny are not
avoiding pointless contests, but are making themselves prisoners
of their own pasts.
Being able to describe a system of thought is a good thing, but it
doesn't reflect intellectual freedom. Those who will not look
behind the surface of the formal rules to the structure on which
they stand are blinding themselves to the future. Consider the
1930's student content to acquire the knowledge that legally enforced racial segregation does not deny racial minorities equal
protection of the law.
In yet another (this time final) nutshell, knowledge is valuable;
the ability to seek and develop understanding and wisdom on
your own is priceless.
At its very best, legal education will help you to continue to
throw off these chains and blinders of which I have spoken and to
proclaim yourself intellectually free-ready to think for yourself,
by yourself, deeply, clearly, and critically.
Please: ask no less of yourself or of us. It is a magnificent opportunity we are being offered; together we can achieve it. Not
without some pain, but with the sort of pain associated not with
death but with birth.
Welcome to Georgetown University Law Center where you
are not alone in striving to gain your freedom. Go for it.

Professor THOMAS G. KRATIENMAKER is a graduate of Swarthmore College and Columbia University's Law School. Following his
graduation, he served as a law clerk for U.S. Supreme Court Justice
John Harlan. Since joining the Law Center in 1972, he has taught
courses in Antitrust, Constitutional Law, Federal Courts, and Broadcast Regulation. He has served as Chief of the Evaluation Division of the
Federal Trade Commission's Bureau of Consumer Protection and as
Co-Director of the Network Inquiry by the Federal Communications
Commission. He has also served as Secretary of the D.C. Law Revision
Committee and as a Consultant to the Health, Education and Welfare
Secretary's Panel on New Drug Regulation. Professor Krattenmaker is
the author of three books: New Television Networks, Misregulating Television, and the recent Mergers in the New Antitrust Era.
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Foregoing and Terminating Treatment
Judith Areen
Professor Areen gave this speech in a Conference on Death and Dying for health
care practitioners and policy-makers which took place at New York University on
October 4 and 5, 1985.

ur topic this morning is death. It is a topic
that evokes somber images for most of
us ... of inevitability, of solitary struggles.
In the past twenty years, medical
science has made great progress ...
developed machines and medication that
can seemingly challenge death itself. It is a
mixed blessing, however, both for some
patients and for those of us who must
wrestle with the ethical and legal problems posed by these
awesome new powers.
Part of my teaching responsibilities at the Georgetown Medical
Center include occasionally joining rounds in the medical intensive care unit. I will always remember that on one of the first times
I joined the group, the physician leading rounds that day observed
that when the patient who is told he is terminally ill is a physician,
he will, if possible, leave the hospital to go home.
Dr. Lewis Thomas, researcher, physician, essayist extraordinaire, has put it this way-dying as failure. 1 Certainly medical
training and, to a great extent, modern acute care hospitals often
seem to have adopted this phrase as their motto. Death is too
often viewed as some kind of defeat for the attending health care
professionals. But we must avoid falling into a kind of modern
hubris. In the end, of course, death cannot be defeated ....
The controversy over when it is appropriate to forego some of
the treatment possibilities of modern medicine, chemotherapy,
respirators, even artificial nutrition and hydration, has become a
matter of wide public concern not only because the advances in
medical science are relatively recent, but also because of changes
in our own involvement with health care. A generation or two ago
most people died at home. Now more than 80% of us will die in a
hospital, surrounded by the technology of our time. 2 Increasingly, individuals, or their families are faced with the dilemma of
deciding when enough has been done ... when the best choice is to
acknowledge that dying has begun. Comfort will still be needed,
relief from pain, but perhaps not all of the new technology-at
least not if this particular patient cannot be cured.

Role of Law
What role, if any, does the law have to play in these agonizing
decisions? I must begin to answer with an important disclaimer.
The law does not have answers to some of the questions raised by
this topic. In part this is because of the nature of law. When
private parties cannot resolve a dispute, it is brought before a
judge. The judge will be guided by the principle first developed
by the common law of England that like cases should be treated
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alike, and thus will first check to see if this particular problem has
been addressed previously. If so, that previous result can guide
the judge to the proper resolution of the case at hand. But many
questions have never before been brought to court.
The gaps in any common law system of law can be filled by
legislative action ... but many have not been. In the area of terminating and foregoing treatment, it seems as if the legislatures
are hanging back a bit, waiting for the courts to handle more
individual cases before they stick their necks out.
The gaps in coverage of the common law system are compounded in our country by the principle of federalism. Whatever
is decided by a court in New York is not binding on courts of any
other state. It is possible that there may be one legal answer to a
question in New York, and quite another in Massachusetts, or
New Jersey.

Overview of Current Law on Foregoing
and Terminating Treatment
Consider: Karen Ann Quinlan, Joseph Saikewicz, Brother Fox,
John Storar, Clarence Herbert, William Bartling, and Claire
Conroy.
It is a roll call of the individuals whose dying brought them into
the public eye and to the center of the great debate in our nation
on these issues. From the debate at least one point of consensus
has emerged in the law-that a hopelessly ill individual who is
competent can decide to refuse treatment. It is a consensus that
reflects, I believe, the widespread commitment in our society to
the principle of autonomy, to self-determination, if you will.
Fortunately, we are also reaching agreement that the principle
of autonomy is broad enough to justify making a decision about
foregoing treatment in the future. Thus 35 states and the District
of Columbia have enacted living will laws-often termed natural
death that permit a person to decide ahead of time to forego
burdensome treatment in the event a specified future event
occurs-normally that two physicians certify that the person is
terminally ill. 3
All fifty states also have durable power of attorney statutes that
appear to enable you to delegate the authority to a particular person to forego treatment on your behalf if you are no longer able or
competent to decide. 4 Notice that I said "appear."That is because
many of these statutes do not specifically address health care
issues. In New York, an opinion of the Attorney General has been
issued stating that it is legal to delegate authority to forego treatment in specified circumstances. 5
There are also a growing number of court decisions that rely on
statements made by a patient when he or she was competent,

even in the absence of a written directive. The case of Brother
Fox, In re EicheneT", in New York, is such a case.
Finally, a growing number of physicians are realizing that it is a
good idea to discuss future treatment options early enough in the
case of certain progressive illnesses, that future uncertainty can
be avoided. 7
That is the easy part.

Review of the Law on Terminating and
Foregoing Treatment for Incompetent Patients
What remains are the hardest cases-the cases that involve
patients who never made clear their own views on this subject
when they were competent, or those who have never been competent by virtue of retardation or those who are too young to
know their own mind. Unfortunately the law is in as much disarray on when it is proper to forego or terminate treatment for
incompetent patients as is the public debate. I want to describe
very briefly three recent cases that have grappled with this
problem-all unsuccessfully in my view-both to show you why I
report that the law is in disarry, and to suggest directions for future
decisions.
In 1977, the Supreme Judicial Court of Massachusetts issued
an opinion in the case of Joseph Saikewicz. 8 (In all three cases I
will describe, the patient discussed had already died by the time
the court issued its opinion. Traditional notions of mootness were
overlooked in order to provide some guidance on these matters.)
Joseph Saikewicz, who was 6 7, had been profoundly retarded all
of his life. He was described as having an IQ of 10. While he had
two living sisters, neither was willing to be involved in his care.
He had been institutionalized for more than fifty years.
He was diagnosed as having acute myeloblastic monoctytic
leukemia. The issue was whether to provide chemotherapy. The
evidence indicated that there was only a thirty to forty percent
chance that the therapy would produce a remission, and then the
probable period of remission was only 2 to 13 months. On the
other hand, it was reported that most competent patients in his
situation chose chemotherapy.
The Massachusetts court held that it was legal for the state not
to provide chemotherapy to Mr. Saikewicz. They reached this
conclusion, first, by adopting what is termed the substituted judgment test. It is the law's version of walking in another person's
shoes. Try to decide as you think that person would decide if he
were able to. While the test has great merit, in my view, when the
patient at issue was formerly competent, as in the Brother Fox
case, it makes little sense to me to invoke it for Mr. Saikewicz or
any patient who has never been competent.
In 1981, the New York Court of Appeals issued an opinion
concerning John Storar. 9 Mr. Storar, age 52, had also been profoundly retarded all of hislife and institutionalized for most of it.
Unlike Joseph Saikewicz, however, John Storar had a concerned
family member in attendance. His mother, a 77 year old widow,
visited almost daily. In 1979, Mr. Storar was diagnosed as having
cancer of the bladder. It was treated with radiation, which produced a remission. By 1980, the cancer again produced blood in
the urine. His condition this time was diagnosed as terminal. For
several weeks, with the permission of his mother, Mr. Storar
received blood transfusions. She then asked that they be discontinued. The hospital took the matter to court. The evidence
showed that Mr. Storar had at best a very limited lifespan-three
to six months at most. He reportedly found the transfusions so

disagreeable that he had to be sedated each time.
The New York court specifically rejected use of the substituted
judgment test, observing that trying to imagine Mr. Storar's own
views would be the same as asking, "if it snowed all summer
would it then be winter?" Instead they asserted that the better
standard to adopt was the best interests standard, i.e. do what is
in the best interests of the patient. It is a standard most commonly
used in law with respect to decisions concerning children. 10
While I agree that using this standard is perferable to the
substituted judgment standard in such cases, the way it was
applied was not. The court stated that because it was impossible
to know what Mr. Storar would do if competent, and because the
loss of blood could be treated, the only thing to do was to treat.
This "when in doubt, treat" approach ignores the very real suffering it may impose on a patient. Taken to its logical extreme, the
opinion suggests patients can only be allowed to die from fatal
conditions ... any and all other complications that might in some
narrow sense be treatable must be treated ... kidney failure,
respiratory failure, etc.
The court also behaved as if no particular weight need be given
to the views of the family of the patient as to what would in fact be
in the patient's best interest.
Finally, in 1985, the Supreme Court of New Jersey issued an
opinion in the case of Claire Conroy,-an 84 year old, bedridden,
incompetent patient suffering from a number of debilitating conditions, including organic brain syndrome, arteriosclerotic heart
disease, hypertension, diabetes, and a gangrenous left leg. She
was unable to speak, and had only very limited ability to swallow.
Her closest living relative, a nephew, testified that all her life she
had avoided doctors and hospitals, and that in his opinion, Ms.
Conroy would not want food and fluids to continue.
The court never directly addressed Ms. Conroy's situation.
They did, however, hold that it is permissible to stop treatment,
including artificial hydration and nutrition, for some incompetent
patients so long as the burdens of the pateint's life outweigh the
benefits of life with treatment. Specifically, it must be found that
the patient "is suffering and will continue to suffer throughout the
expected duration of his life unavoidable pain." 12
Now the evidence in the Conroy case itself was in conflict on
the issue of pain. There was disagreement among the medical experts who testified, for example, as to whether Claire Conroy was

At least one point or consensus
has emerged in the law-that a
hopelessly ill individual who is
competent can decide to refuse
treatment.
experiencing pain. Even more troublesome, the dissent pointed
to medical opinion suggesting that pain will not be an operative
factor in most cases as "presently available drugs and techniques
allow pain to be reduced to a level acceptable to virtually every
patient without unacceptable sedation." In its understandable
desire to fashion a standard that would not lead to abandonment
of our nation's many elderly, sick patients in nursing homes, it ap-
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pears the court fashioned a standard that will reply to almost no
one, including Claire Conroy herself.

Conclusions
None of the three state supreme courts whose decisions I have
reviewed has done a satisfactory job, in my view, of wrestling with
the issue of when, if ever, it is proper to forego treatment for an incompetent patient. New York is on the right track, I believe, in
adopting a best interests standard rather than the substituted
judgment standard adopted in Massachusetts.
But more attention needs to be paid to the role of intact
families. Specifically, whether it is an incompetent adult, or a
newborn infant, I believe there should be a presumption in favor
of decision-making by the family. Now it would be a presumption
that could be rebutted, but only with clear medical evidence that
the proposed treatment was clearly lifesaving. I support, for
example, needed transfusions for children even over the religious
objections of their parents. I disagree with the court in Indiana
that decided that parents could forego surgery for their child who
has become famous under the humble name of Baby Doe. The
surgery could have corrected the esophegeal defect that
prevented nourishment from reaching the stomach of the baby.
But I would have given more deference to the apparently loving
judgment made by John Storar's mother that further transfusions
were simply prolonging his dying.
Second, I think we should avoid taking these decisions to court
whenever possible. One alternative worth exploring is the
establishment of ethics committees in hospitals to serve both as
sources of information and counsel to the families and individuals
faced with these difficult decisions, and as repositories of the decisions made in order to support a more informed public debate on
these matters. It is also probably important to have at least a
second opinion by a disinterested physician to confirm the prognosis for the patient in difficult cases.
Third, when there is no family to consult, as with Joseph
Saikewicz, then we must rely on the courts as the institution
authorized in this society for resolving disputes involving such
vulnerable individuals. We need to examine the structure of our
court system to ensure that a decision can be made promptly
when emergency situations arise as they inevitably will. We also
must do a better job of preparing hospital personnel to organize
their presentations to a court in the most informative manner.
Let me close as I began by emphasizing that the law does not
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Chief Counsel Revisited: Reflections on the
Sheffield Impeachment Inquiry
Sam Dash
In early July, 1985, when many lawyers and Georgetown law professors were
flocking to England for the London Sessions of the American Bar Association,

The principal issue in the impeachment inquiry was whether Governor Sheffield

Professor Sam Dash was on a plane bound for an opposite destination: Anchorage,

lied to a grand jury investigating alleged abuse of procurement procedures, fraud
and other misconduct by the Governor's chief of staff. As Professor Dash's reflec-

Alaska. Professor Dash, former chief counsel to the Senate Watergate Committee
and a well known criminal law specialist, was responding to a call from the Alaska

of challenging matters for the chief counsel to manage and resolve.

tions on his experience reveal, however, the perjury issue was but one of a number

State Senate to serve as chief counsel to the impeachment inquiry against Alaska
Governor WiHiam Sheffield.

think it's important to understand how the
impeachment procedure against Governor
Sheffield in Alaska got started. There is a general
misunderstanding that this was a process initiated
by the Senate. What really happened was that a
grand jury in Juneau, instead of indicting the Governor, issued a public report accusing him of illegal acts
and requesting the Senate to open an impeachment
inquiry," explained Dash in a presentation to his
faculty colleagues.
Alaska Chief Prosecutor Dan Hickey (a 1971 graduate of the
Law Center) conducted the original grand jury investigation into
the misconduct charges against the Governor's chief of staff.
Once questions arose about possible perjury by the Governor,
Hickey requested the appointment of a special prosecutor to ensure a completely objective investigation. George Frampton, a
former Assistant Watergate Special Prosecutor, was thus appointed as special prosecutor.

were highly critical of Frampton's advice and the grand jury's
decision.
"This began as a criminal case and the Governor should have
been indicted, and should have had his full trial," said Dash in his
comments to the faculty. "I do not think that the grand jury acted
properly. Once the grand jury gets a criminal matter and makes
an investigation, I don't thank that it is a permissible discretionary
decision for the grand jury or the prosecutors to say, 'Let's shirk
our responsibility in the criminal justice system. Let's lob it over
to the political system for impeachment.' That's an abuse of the
grand jury process."
Lacovora raised the grand jury abuse issue early in the impeachment proceedings. However, according to Dash, the
defense retreated from an attack on the grand jury process in
order to avoid the appearance of trying to avoid or quash the full
impeachment investigation. Dash commented that both he and
Lacovora ultimately agreed that the possible abuse of grand jury
discretion was an irrelevant issue in the impeachment inquiry.

The Question of Grand Jury Abuse

The Impeachment Process

Both Frampton and Hickey concluded that sufficient evidence
existed to indict the Governor, and they advised the grand jury
accordingly. However, Frampton took the unusual step of advising the grand jury not to indict, even though the evidence met the
standard of proof beyond a reasonable doubt.
According to Dash, "Frampton believed that the best way to
deal with this Governor was not to indict him and take the risk
that he might get acquitted in a trial. He suggested that the grand
jury ought instead to issue a public report accusing the Governor
of being a perjurer and being unfit for office. The grand jury accepted that recommendation and accused the Governor in a
public report rather than indict him, but then went a step further,
beyond even what Frampton was recommending, and said to the
court that the entire grand jury proceeding should also be released
and referred to the Senate for impeachment proceedings."
Both Dash and Phil Lacovora, defense counsel for the Governor, and another former Assistam Watergate Special Prosecutor

Early in his involvement with the Senate, Dash discovered some
notable facts about the Alaska impeachment process. As
distinguished from the federal process, an impeachment under
the Alaska constitution begins with a Senate inquiry which may
lead to a motion for impeachment, requiring a two-thirds vote of
the state senate. A motion for impeachment then goes to the state
house of representatives which conducts a trial. A member of the
Supreme Court of Alaska presides over the impeachment trial,
and a judgment for impeachment must carry a two-thirds vote of
the house.
Perhaps the most notable fact about the state impeachment
process is the absence of a constitutional definition of an impeachable offense. Dash says that the writers of the Alaska state
constitution "didn't want to get into that issue." Accordingly,
"Each Senate committee that has an impeachment inquiry before
it will determine ad hoc what would constitute an impeachable
offense."
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Sam Dash

"Phil Lacovora, the defense counsel and I both agreed from the
beginning that it ought to be a very serious offence," Dash recalls.
"By negotiating on what I thought it ought to be and what he
thought it ought to be, we ended up with this definition: a serious
act of political misconduct such as treason (why they wanted
treason I don't know, but Phil wanted treason), malfeasance,
misfeasance, corruption and perjury. The only thing I ultimately
wanted in it was perjury because I was focusing on perjury."

The Chief Counsel's Role
Throughout the impeachment proceedings, Dash sought to
avoid assuming a prosecutorial role. The task was not always
easy.
"The most important issue I had to face, and it created the biggest problem for me, was defining my role- the role of chief
counsel. I looked at the role that John Dore, the former Chief
Counsel to the House Judiciary Committee, played in Watergate
as I reviewed what I thought I ought to be doing. Obviously the
constitution of Alaska says that the elected senators of Alaska are
the ones who determine whether or not a motion for impeachment based on two-thirds vote should be recommended or submitted to the House. I concluded, therefore, that I did not have a
prosecutor's role.
"As chief counsel, my role was more that of an objective investigator of the facts (to the extent that I could investigate, and I
did some). My responsibility was to objectively marshal the facts
that we had from the grand jury and to present these facts to the
committee, making no recommendations to the committee as to
whether or not the facts made out an impeachable offence, or

As chief counsel, my role was more
that of an objective investigator of
the facts ... My responsibility was to
objectively marshal the facts that
we had from the grand jury and to
present these facts to the committee.
whether they should impeach. On the issue of clear and convincing evidence, I did not weigh those facts for the committee, but
limited my role solely to suggesting permissive inferences that the
committee could draw from the facts. I did not take the next step
of saying whether there was strong enough evidence to meet the
burden of the clear and convincing standard. They were the ones,
the elected senators, to whom the constitution gave that function.
If I went beyond that role, I would be usurping the role of the
Senators."
Dash admits that not everyone agreed on his objectivity.
"I was accused constantly by defenders of the Governor of
being a prosecutor. As one senator said, 'If you quack like a duck,
and you walk like a duck, you are a duck.' And to that extent I was
a prosecutor, because he said I quacked like one. What I was
doing, and I thought I had to go that far at least, in questioning the
Governor or any witness involved in the case, was to persist when
I was getting evasive answers. My questioning could not be
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gentle; it had to be somewhat severe. And the newspapers would
sometimes report my questioning as a 'grilling,' a prosecutorial
grilling. But I couldn't see that I had to take this objective concept
too far and just sit there and lob innocuous questions to witnesses.
I was at least, an advocate of the facts. I had to get all of the facts,
or as much of the facts as possible, before the committee so that
they could make a decision. To that extent, sometimes my manner or demeanor might have looked like I was playing the adversary role as a prosecutor."
On the other hand, "Some of the senators on the committee
who really wanted to get the Governor had agreed on the role I
had defined for myself. But at the same time they were very
unhappy that I wasn't pressing hard enough."
Was Dash satisfied with the balance he struck in his role as
chief counsel? "I came away from the hearings feeling good about
what I did but unsure my approach worked best for the Senate. It
was not a balanced presentation ... there was a need for somebody
to play the prosecutor."
"Where I may perhaps have incorrectly defined my role is that I
was applying, to some extent, the role I played in Watergate,
which was a different role. That was not an adversary process. It
was a legislative hearing exposing facts. But when you have an impeachment inquiry, you are in fact in a quasi-judicial proceeding.
You are deciding the fate of an individual - you are a tribunal that
must find guilt or innocence. It isn't just presenting facts which
will be either used for making legislation or informing the public.
Since you are trying somebody, then somebody ought to be
presenting the case affirmatively and somebody ought to be
defending. Although I was presenting the facts, I held back making an advocate's closing argument - the kind of closing argument
which urges the committee to vote for impeachment on the basis
of the evidence. Perhaps impeachment really is enough of a
'criminal' trial that it requires a prosecutor. But I'm not convinced
yet."

The Matter of a 'Smoking Gun'
Dash recognized that, "From the very beginning, there was never
a two-thirds vote in the Senate" against the Governor. The
senators who supported the Governor required an extremely high
standard of proof. "Short of a smoking gun," said Dash, "no
amount of evidence would convince them to impeach the
Governor."
Dash finds the 'smoking gun' demand to be a negative legacy of
the Watergate investigation.
"Perhaps Watergate set too high a standard, because we were
fortunate enough to be able to produce smoking guns. We found
White House tapes. Prior to Watergate, this kind of proof in conspiracy cases never occurred-finding a taping system that
acually records the conspirators talking about things like this. Nor
has it happened after Watergate either. I think we all know that
major conspiracies are proved to juries on the basis of circumstantial evidence, not with so-called smoking guns. But the smoking
gun concept suddenly has settled on fact-finders, and everyone
was asking me 'where's the smoking gun'?"
Dash continued, "I pointed this out in my instructions to the
Senate Committee and advised them they could find an impeachable offence on circumstantial evidence. I emphasized how
strong circumstantial evidence can be and its probative value concerning the facts at issue, and explained that, realistically, you

The Sheffield Impeachment Inquiry

cannot expect in every case to find a smoking gun, especially if it's
a conspiracy among high-placed officials-when you haven't
infiltrated the group and you don't have an informer who's now
breaking."
Dash sees serious implications for future investigations of
political corruption. "This will be a serious problem, I think, in
most political investigations in the future. Investigators will
always be required to match their evidence up against the White
House tapes that were found in the Watergate case. If you don't
have something like that, you don't have anything."

Senate came across as a fair and deliberative body. It didn't look
like a political hanging. That, I think, may be important in itself in
terms of preserving public confidence in the legislative process."

Final Action
After hearing all of the evidence, the Senate Committee
deliberated. Although enough votes for a recommendation of impeachment existed among the five committee members, they
also realized that such a recommendation would not be sustained
on the floor of the Senate. Accordingly, the Committee decided
to take lesser action.
Dash recalls the Committee report and the subsequent Senate
action: "The committee voted to censure the Governor and
issued a report concluding that the evidence was sufficient to
show that the Governor lied to the grand jury and to the Committee, and had interfered with proper procurement procedures.
They then approved presenting a resolution to be voted on by the
full Senate, which in essence would have been a Senate censure
identical to the committee censure. That went to the Senate the
next day and failed by a vote of 11 to 9."
What did the impeachment proceedings against Governor
Sheffield accomplish?
"What I think we did do is create a model for impeachment proceedings." Dash commented. "It was the very first impeachment
process that Alaska has ever had. At least they now know how to
do it if they want to do it again. The reaction we had from the
public, the editorials, and the news media generally was that the
Senate looked good. It really did look like a fair process. The

Georgetown Professor Sam Dash (right) giving his co11cludi11g statement to the Alaskan
Senate. Govemor Sheffield of Alaska (left).

Professor SAMUEL DASH is Director of the Law Center's Institute on
Criminal Law and Procedure and Director of the Appellate Litigation
Clinic. He is a graduate of Temple University and Harvard Law School
where he founded the Harvard Voluntary Defenders in 194 7. In addition
to years of trial practice in a private firm, Professor Dash has served as a
Trial Attorney with the Appellate Section of the Criminal Division of the
U.S. Department of Justice, the Chief of the Appeals Division of the
District Attorney's Office of Philadelphia, as well as District Attorney of
Philadelphia. In addition, Professor Dash served as Chief Counsel and
Staff Director of the U .S. Senate Select Committee on Presidential Campaign Activities (the Watergate Committee).
Professor Dash, who has been at the Law Center since 1965, is a
former Chairman of Criminal Justice Section of the ABA, former President of the National Association of Criminal Defense Lawyers and is
currently Chairman of the Professional Responsibility Section of the
American Bar Association. He is the author of three books: Chief
Counsel, Justice Denied, International League of Human Rights and The
Eavesdroppers.
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Georgetown Law Center Enrolls "Statistically Best Class Ever
Dean Robert Pitofsky and the Law
Center faculty welcomed 625 first year
students to Georgetown during the orientation program on August 23 and 24.
These new students, including 500
members of the day division Class of
1988 and 125 members of the evening
division Class of 1989, were chosen from
a pool of almost 6500 applicants. Once
again, Georgetown Law Center received
more applications than any other law
school in the country.
David W. Wilmot, assistant dean and
director of admissions, reported to the
faculty that the new first year c!ass
possesses "statistical credenti~ls ... ["".h1ch]
are in almost all respects the highest m the
history of the Law Center." The day
divison class has a median LSAT of 42
(with five members boasting a perfect
score of 48) and a median undergraduate
grade point average of 3.5. The class is
19.6% minority and 42.4% female .
In his report to the faculty, Dean
Wilmot notes that the increased median
scores are especially significant in light of
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Class Profile

a 7% decline in applications . Wilmot's
report comments that the fact of statistical
improvement despite a smaller applicant
pool indicates that the drop in applicants
is occuring at the bottom end of the
applicant pool.
.
.
Also, with regard to the declme m
numbers of applications, Georgetown's
7% decline is much smaller than the
national average (12% decline in all law
school applications). Wilmot remarks,
"Almost every top law school in the country has reported a decrease of 9% - 16%
in applications received."

46 states and a variety of foreign countries
are "home" to the new first year class at the
Law Center. While slightly more than half
the class comes from just six states- New
York (16%), Maryland (11 %), Pennsylvania (8%), the District of Columbia
(7%), Virginia (6%), and New Jersey
(6%)- of significant note is the fact that
California is the seventh largest home
state for the new Georgetown law
students (5%). Reflecting a more aggressive admissions recruiting effort in the
west and southwest, more than 16% of
the new class are natives of states west of
the Mississippi.
The new students hold undergraduate
degrees from 244 colleges and universities. The primary "feeder" schools included Georgetown University, the
University of Maryland, the University of
Pennsylvania, Yale University, Cornell
University, the University of California at
Berkeley, Harvard University and George
Washington University. ■

New and Visiting Faculty
In addition to J. Peter Byme, Vicky Jackson and Thomas
McGrew who were introduced in the last issue, the law
Center is pleased to welcome thefollowing new and visiting
jaC11lty:

Richard Diamond joins the Law
Center faculty this year as an associate
professor. He holds an A.B. from
Princeton University and an M.A. in
Political Science from Yale University.
He received his legal education from Yale
Law School. A former law clerk to Judge
Stanley A. Weigel, of the U.S. District
Court for the Northern District of
California, and Chief Justice Warren E.
Burger of the Supreme Court, he is
presently a partner at Steptoe & Johnson
here in Washington, D.C. He teaches
U.S. Trade Statutes, Corporations and
Antitrust.
James V. Feinerman, currently
Administrative Director and Fellow of
Harvard's East Asian Legal Studies program, joins the Law Center faculty as a
Visiting Professor this fall. He received
his B.A., M.A., M. Phil., and Ph.D. (in
East Asian Languages and Literatures)
from Yale and his J,D. from Harvard,

where he was Editor of the lntemational
lawloumal. In 1979, he went to Peking
University as an exchange student and
research scholar under the auspices of the
Committee on Scholarly Communication
with the People's Republic of China. He
subsequently joined the New York firm of
Davis, Polk & Wardwell, working in the
area of corporate law. During the
academic year 1982-83, Mr. Feinerman
was Fulbright Lecturer on Law at Peking
University. He will teach courses in Comparative Law, Corporate Finance, and
Chinese Law.

Linda S. Greene, a visting professor,
joined the Law Center faculty in Spring
1985. Professor Greene holds an A.B.
from California State University at Long
Beach and a J,D . from the University of
California at Berkeley. She has taught at
Temple University Law School, the
University of Colorado School of Law,
the University of Oregon School of Law,
and Harvard University Law School, and
has written extensively on civil rights
issues and constitutional law. She teaches
Constitutional Law II and Federalism.

John Joseph Quinn joins the Law
Center faculty this year as a visiting
associate professor. A graduate of George
Washington University, he holds a J.D.
from Indiana University and an LL.M.
from Yale University. He has taught at
Osgoode Hall Law School and at the
University of Western Ontario. He has
written extensively on the international
and domestic economic development of
Canada. He teaches Torts I and an International Economic Relations Seminar.

Michael J. Saks joins the Law Center
this year as the fifth Visiting Interdisciplinary Professor. Dr. Saks holds a Ph.D.
from Ohio State University and an
M.S.L. from Yale Law School. In addition to teaching at Boston College and the
University of Virginia Law School, he has
been a Senior Staff Associate at the
National Center for State Courts. His
recent writings include, "Advances in
Applied Social Psychology" (1985) and
"Scientific Evidence in Litigation" ( 1983),
both published in Law and Human
Behavior. He teaches Social and
Behavioral Science Methodology and
Statistics and the Law. ■

Center for Applied Legal Studies:

Empowering Students Through the Learning Contract
Applications of old and familiar ideas to
new contexts is one of the richest sources
of human innovation. That a group of
lawyers (and lawyers-to-be) have now
"contractualized" the learning process
should come as no surprise. Some may
wonder why it took so long.
Professors Phil Schrag and David
Koplow (along with former GULC Instructors Jane Aiken, Lisa Lerman and
J.P. Ogilvy) have written a provocative
article, "The Learning Contract in Legal
Education," for the next issue of the
Maryland law Review in which they
outline their applications of the "learning
contract" at the Center for Applied Legal
Studies (CALS) , one of GULC's clinics.
Schrag and Koplow argue that professors and students in traditional law
classes may already operate under an
informal learning contract. Professors
promise to hold lectures or lead discussions on particular topics, while students

promise to pay tuition, read assigned
material, and take examinations or write
papers. Additional contractual terms may
be expressed on the first day of class when
a professor explains requirements for
attendance, preparation and participation
or how students will be graded.
Multiple parties have consented to an
interlocking set of obligations: there is a
contract. All of the terms, however, are
established by the instructor, who may or

GALS st11dents i11 consultatio11 011 their cases (clockwise
from left) Patrick Massati, S11Zt1n11e Declebaum, lo11m'e
Thompson, Nonn &hneider, and Jo Ellen l ewis.

may not ever choose to express them explicitly. A student's acceptance of those
terms is narrowly based on a decision to
take a particular course with a particular
professor.
The learning contract makes the terms
of that contract more explicit, more
deliberate and more carefully considered.
Through the process of negotiation, each
party's goals can be identified and incorporated as specific provisions of the contract. While it would be unreasonable to
expect professors to reshape their entire
syllabus, most are willing to make
adjustments to meet the needs and interests of their students, particularly in
small classes or seminars.
By making the terms more explicit,
professors and students together can
develop a more satisfying and more effective learning environment. Experience
shows that students work harder at 1earn(Co11ti11ued on page 20)
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Financial Aid:

Law Center Awards $2.5 Million in
Grants and Loans; Federal Loans Reach $7.5 Million
The Class of 1988 arrived just in time to
enjoy one final year of the four-figure tuition. Georgetown Law Center's tuition
and fees for full-time students during
1985-1986 are $9900; that figure is likely
to exceed $10,000 starting in the
1986-1987 school year.
However, thinking about law school
costs in five-figure terms is not a new
exercise for Georgetown students.
Average law student budgets (tuition,
fees , and modest allocations for rent,
food, books, transportation, etc.) projected by the Financial Aid Office have
been in five- figures for a number of years.
For the current academic year, a single
law student needs a budget of approximately $18,385; this figure will exceed
$19,000 for 1986-1987.
In order to meet the financial challenge
posed by these costs, most law students
received some form of financial assistance
from Georgetown, from federal and state
loans, and from other sources. The Financial Aid Office estimates that approximately 75 % of the student body receives
aid from Georgetown and/or public

sources. Georgetown law students received $7 .5 million in federal guaranteed
student loans to assist their educations
during the 1985-1986 school year.
Georgetown provides direct financial
assistance to about 35% of the full-time
student body, and the Law Center
awarded $2.5 million from its own grant
and loan resources for the 1985-1986
academic year. Aid awards are based
solely on student need, calculated according to a formula set by the Financial Aid
Committee which takes into account the
availability of federal aid, parental contribution, student savings and assets, and
student summer work.
Once the "need" figure is computed, the
Financial Aid Committee makes an aid
award which usually combines grants and
loans (60% loan-40% grant for upperclass students, vice versa for first year
students).
Since 1980, the Revolving Loan Fund
has played an increasingly important role
in the Law Center's Financial Aid Program. At a time when the total amount of
student need strains every available

resource, the loan program makes the
most efficient use of financial aid dollars.
Law Center Loans carry a low rate of interest ( 10% for the current academic
year) and are repaid on a schedule determined according to the total amount borrowed, usually over a three-to-five year
period.
Tuition revenues currently provide the
main source of support for Georgetown's
financial aid awards. However, gifts from
alumni and friends are assuming an increasingly important role in sustaining
Georgetown's ability to offer sufficient
amounts of financial aid to meet all of the
student need. Midway through the
five-year Georgetown University Campaign, the Law Center has already raised
over $2 million in gifts for financial aid,
and Georgetown expects to meet the
ultimate goal of $4 million in law student
financial aid by the close of the Campaign
in 1986. ■

Center for Applied Legal Studies
(from page 19)

ing when they have a significant role in
determining the content and process of
their education. Learning contracts thus
promote a heightened sense of responsibility and commitment on the part of
students.
Koplow and Schrag recognize that
translating applications of the learning
contract from clinical education to the
more traditional classroom may face
obstacles and suggest that the ultimate
value of the learning contract may be its
potential for stimulating experimentation
and creativity in the pedagogy of legal
education.
At CALS, prospective "interns" (known
as students outside the CALS lexicon) are
given an Office Manual which describes
the clinic's objectives and methodology.
The primary objective of CALS is to
empower students by pressing them to
accept real responsibility, both for case
management and for the nature of their
educational experience in the clinic.
The Manual includes a draft learning
contract which interns may choose to
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scrap in favor of their own proposed alternative, or to revise and adapt to their personal goals and needs. While interns are
free to shape the contract in areas affecting the management of their cases, there
is an acknowledged reluctance on the part
of professors to allow changes altering the
overall methodology of the clinic.
"By creating a learning environment
that is less hierarchical than others in law
school, by encouraging students to think
about what and how they want to work
and learn, and by encouraging them to
question authority, we hope to encourage
individuation, independent thinking, and
idealism," write Koplow and Schrag.
Case loads are kept deliberately low to
encourage thorough examination of each
decision made in the process of developing a case. Students are able to improve
their approach to solving legal problems
through a slow motion practice of law.
Concentration in the clinic on the development of practical decision-making
skills together with guided reflection
enable students to better recognize their

own strengths and weaknesses, and to
more intelligently make adjustments
necessary to practice outside the sanctuary of the clinic.
In addition to careful consideration of
the practical skills needed to be an effective lawyer, CALS also helps students to
explore their professional value choices.
Schrag and Koplow stress that they help
students to understand that, as lawyers,
they will have power to affect society, and
that a sense of public duty should go hand
in hand with an awareness of that power.
"By offering students leadership opportunities and responsibilities in the contracting process, and by insisting that
students articulate their goals for the
course, their cases, and for their careers,
we ask them to take themselves seriously
and to examine what they would like to
accomplish ." ■

Legal Research and Writing Program:

Changes in Program and New Faculty
"A passionate commitment to writing as
the most rigorous form of analytic thinking" underlies recent revisions in GULCs
Legal Research and Writing Program
according to Professor Jane Malmo,
Director of the Program.
Changes in the program come in
response to a year-long study by faculty
and students on how effectively the program had been preparing students for the
practice of law. A survey of the program's
history at GULC and of similar programs
at other law schools suggested that additional faculty and more course credit were
needed to give support and supervision to
the forty law fellows who had been
teaching this critical first year course.
As a result, Professor Malmo and Assistant Director Helen Zax have been joined
by three additional full-time instructorsKevin Cole, Kenneth Grooms and Rivka
Widerman. Each brings extensive experience in the use of research and writing
for litigation in a legal practice.
In order to better reflect the importance
of the program in the overall JD curriculum , the course has been upgraded to
three credits from two credits last year.
Similarly, a new pass, fail and honors
grading system has been implemented to
replace the proficient, satisfactory and unsatisfactory system used in the past.
The course has been restructured so
that students meet with a faculty member
for instruction in research and writing

skills. These groups consist of 65
students and meet for one hour each
week. Law fellows then meet with
students in small workshops where there
is an opportunity for individual criticism.
Kenneth Grooms holds a B.A. in
Political Science from Brown University
and an LL.M. in Taxation from
Georgetown. He received his].D. degree
from Villanova University School of Law,
where he was the recipient of the
Academy of Trial Lawyers' Award for
Distinguished Achievement in the Art
and Science of Advocacy, and served as
the president of the Villanova Black
Students Association and as a member of
the Philadelphia Juvenile Defender
Program and Trial Practice Program. Professor Grooms has had a wealth of litigation experience serving as the deputy
general counsel to the Massachusetts
Department of Public Health and as the
regional counsel and first assistant general
counsel at the Massachusetts Department
of Social Services. He has also been a lee-

California Justice Addresses
the Moral Responsibility
of Lawyers

Larry Center Named
Executive Director of CLE

C alifornia Supreme Court Justice Cruz Reynoso
recently addressed the fall symposium of GULCs La
Alianza del Derecho about his concern that today's
law students view their education as a "conduit to a
lucrative career" rather than as the basis fo r a commitment to public service.
La Alianza del Derecho is a service organization
consisting primarily of GULC's hispanic and native
American student s. ■

Larry Center, a graduate of the
Georgetown University Law Center and
Syracuse University, has been named
Executive Director of the Continuing
Legal Education Division of the Law
Center.
Mr. Center has an extensive background in legal education. Since 1982, he
has served as Director of the Master of
Arts in Legal Studies Program at the
Center for Legal Studies, Inc., which is
affiliated with Antioch School of Law in
Washington, D.C. He has also been
Director of the Continuing Legal Education Division of the Institute for Paralegal
Training in Philadelphia, PA.
Between 1977 and 1982, Larry was
Deouty Director and Staff Attorney of the

turer at the Massachusetts Continuing
Legal Education Institute and a member
of the Massachusetts Children and Courts
Committee. At the Law Center, he supervises eight law fellows in the Evening
Division of the J.D . program.
Rivka Widerman, a magna cum laude,
phi beta kappa graduate of Barnard College, holds her J.D. degree from New
York University School of Law, where
she was interned in the Advocacy and
Consumer Law Clinics . Professor
Widerman has served as a clerk to the
Honorable Allen Murray Myers of the
Supreme Court of New York, and an intern and co-coordinator of the pro bona
program at Community Action for Legal
Services in Brooklyn, New York. She has
also worked as the editorial assistant and
marketing researcher at Warren, Gorham
& Lamont, Inc., and as a litigation assistant at Sullivan & Cromwell in New York
City.
Kevin Cole received his undergraduate
degree in Writing/Legal Studies from
New College in Sarasota, Florida. He
graduated magna cum laude in the J.D.
program at the University of Pennsylvania
Law School where he was the executive
editor of the University of Pennsylvania
Law Review. He has been a law clerk to
Judge Harry W. Wellford of the U.S.
Court of Appeals for the Sixth Circuit and
an associate at Kohn, Savett, Marion &
Graf in Philadelphia. ■

Criminal Justice and Elderly Program for
the National Council of Senior Citizens in
Washington, D.C. Between 1974 and
1977, he served as a Senior Associate at a
private research and consulting organization, the Lazar Institute.
The Continuing Legal Education Division now offers more than 40 programs
per year in Washington, D.C. and other
major metropolitan areas. In addition,
Georgetown administers the continuing
legal education program of the District of
Columbia Bar. ■

21

Placement:

Coordinating the Job Search Process

Illustration by James Yang

In the fall a law student's fancy turns to jobs. The Law Center office responsible
for coordinating the job search process,
The Career Planning and Placement
Center, has been the scene of many
changes. Anyone who has not visited
there in the last few years probably would
not recognize it. The changes have
resulted primarily from forces in the job
market itself. Recruitment of new law
graduates and second-year summer
associates has become big business.
Law firms and various other employers
involved in the practice oflaw, have, in increasing numbers, turned to law schools
as the source of their new recruits. In the
most recent seven year period the
number of employers who interviewed on
campus at Georgetown University Law
Center more than doubled from the
300 + who visited in 1978 to the almost
700 who visited this fall. These 1985
employers included large, medium, and
small law firms as well as federal, state,
and local government agencies, private
businesses and corporations, public interest groups, law schools, judges, and
branches of the armed services.
Why this recent upsurge in employers
visiting Georgetown? Dr. Abbie Thorner,
the Law Center's Assistant Dean for
Placement, attributes Georgetown's
popularity to a variety of factors: a highly
respected faculty, many of whom are
publishing seminal articles and texts in a
variety of fields; the increasingly high
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admissions standards which place
Georgetown students among the top of
the entire national applicant pool; a
well-known clinical training program
coupled with a diversified selection of
more traditional specialty seminars; and a
well-placed body of alumni/ae who are
extremely valuable in hiring new
graduates.
In addition, Dr. Thorner notes that law
recruitment in general has focused more
and more in recent years on law school

campuses as large firms (those with 51 or
more attorneys) hire increasing numbers
of new associates and second-year summer associates in order to fill their
burgeoning need for new talent. They
come after this talent in the fall of each
year. This year, for example, those 700
employers mentioned earlier sent to
Georgetown 1000 interviewers who conducted approximately 15,000 interviews
and reviewed more than 75,000 resumes.
Those 75,000 resumes are filed,
sorted, and processed manually by the
Career Planning Office, but those 15,000
interview slots are organized and assigned
with the help of more than human labor.
For the first time in the fall of 1985, a
computer has been added to match
employer requests for students with student interest in specific employers. This
computerized sorting process is no lottery
in which lady luck plays with student
preferences and employer needs . Quite
the contrary, it is based on a complex
mathematical formula that allows
students to rank order their preferred
employers and asks employers to
designate the type of student sought for
employment.
In this new computerized system,
employers who interview on campus no
longer prescreen resumes. Instead,
employers specify their preference for
student year in class (second year, third
year, LL.M.) and provide specific written
information about their hiring criteria. If

Second and third years students review infonnation about prospective employe,J at the Office of Career Planning and
Placement.

they require a certain grade point average,
journal status, class standing, work experience, clinical experience, coursework
or honors, they are asked to communicate
this as accurately and thoroughly as possible. This information is then made
available to all students who are urged to
self select employers with whom, based
on these criteria, they have the greatest
chance for a job.
Students are asked to provide a
prioritized list each week of the ten
employers they would most like to see
during a one week period of up-coming
interviews. Since the fall interview season
continues for seven weeks, students may
request interviews with up to 70
employers, but no more than ten of these
preferences may be made in any cine
week. Students are also asked at the
beginning of the semester to declare two
geographic preferences. These geographic preferences and the student's
prioritized (on a scale from one to ten)
employer preferences are then fed into
the computer. The computer program
assigns interviews to students based on
the following factors:

way in which they are achieved. The
system requires more information about
employers who recruit at Georgetown.
This in turn provides students and
alumni/ae alike with a wealth of information-a "data base" of statistics on
hundreds of employers across the country. The new system is also more directly
beneficial to students in the job market
because it is designed to schedule student
interviews more fairly and efficiently

among the entire student body.
What traditionally has happened to that
student body? Each year 95-97% accept
employment prior to or within six months
of graduation. Regardless of fluctuations
in the type and number of jobs available in
the market place, the patterns of employment for the Georgetown Law Center
student body over the last few years have
remained fairly stable. ■

■ Year in class (A student must be in
the class year requested by the employer,
i.e., 2nd, 3rd, or LL.M.)
■ Priority the student assigns that
employer (A student has a much greater
chance of being assigned to an employer
who is a "first choice" than one who is a
"tenth choice.")
■ Number of interviews the student
has been assigned to date. (Students with
no or few interviews have higher priority
for interview slots than students who have
had multiple interviews.)
■

Student's declared geographic
preference (Each student has a higher
probability of obtaining an interview with
an employer in one of the two declared
geographic preferences that student listed
previously).
Why so much energy and effort devoted
to a mere seven week job season? Gail
Heath, the Interview Coordinator in the
Career Planning Office spends most of
her year preparing for that brief season
and evaluating its results once they are
tallied. She notes that the new system will
not substantially change the results of
Georgetown's Placement effort, just the

GULC students using the last tense minutes to prepare for an interview.

The Class of 1985
Location of Practice

Type of Practice
Private Practice
Government
Judicial Clerkships
Business
Public Int./Service
Military
Academic
Other

60%
12%
15%
8%
1%
1%
2%
1%

Northeast
Southeast
West
Midwest
Southwest
International

67%
9%
7%
8%
7%
2%
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Campaign News
Memorial Scholarships, Loans and Prizes Provide Living
Tributes to Alumni, Faculty, Spouses, Parents, Friends
Many students at Georgetown Law
Center receive scholarships, loans and
prizes created as memorials in honor of
deceased alumni, faculty members,
spouses, parents and friends. Because
endowed memorial funds benefit generations of Georgetown students in perpetuity, such memorials are truly "living
tributes" to the persons whose lives and
careers these funds honor.
Following are examples of the
memorial funds created during the past
year:

The George Brent Mickum III
Prize Fund
George Mickum, C49, L'52 was well
known and respected for his example of
excellence as a lawyer, devotion to his
family, and great loyalty to Georgetown.
A member of the firm of Steptoe &
Johnson from 1954 until his death in early
1985, Mr. Mickum developed specialities
in energy litigation and federal securities
cases.
As both an undergraduate and law
student at Georgetown, Mr. Mickum was
highly involved in many activities, a practice he would continue later as an alumnus. In his third year of law school,
he served as editor-in-chief of the
Georgetown Law Journal.
Upon his graduation from the Law
Center, Mr. Mickum had the distinction
of clerking for another exemplary
Georgetown alumnus Judge Charles Fahy

of the U.S. Court of Appeals for the D.C.
Circuit. After his year with Judge Fahy,
Mr. Mickum went to the Supreme Court
to clerk for Justice Stanley F. Reed.
The family and colleagues of Mr.
Mickum at Steptoe & Johnson created
the George Brent Mickum III Prize to, in
the words of one partner, "symbolize excellence in the law in the way that George
Mickum's life symbolizes it for all of us."
The annual prize will recognize outstanding work in research, analysis, reasoning
and writing by a second year law student.
The first annual prize will be awarded in
the summer of 1986 as a result of papers

Is Georgetown in Your Will?
A gift by bequest in your will is a way to
perpetuate your support for Georgetown
Law Center after your lifetime. A bequest of
significant size can create a named endowment fund; a smaller bequest can endow an
annual gift in your name.
By naming Georgetown Law Center in your
Will, you benefit your heirs as well as the
University: a charitable gift is wholly
deductible from the adjusted gross estate
and often places the taxable portion of the
assets in a lower tax bracket. Various
charitable trusts - to use your assets to
guarantee benefits to your heirs as well as to
Georgetown - can also be designated by
your Will.
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To include Georgetown in your Will, simply name Georgetown University Law
Center as the recipient of a dollar amount or
a percentage of your estate. You can easily
add this provision to an existing Will by
codicil without rewriting the original
document.
For funher information about bequests
and a variety of other methods of making
planned gifts to Georgetown, please
contact: Director of Development,
Georgetown University Law Center, 600
New Jersey Avenue, N.W., Washington,
D.C. 2000!. (202)624-8215.

written during the 1985-1986 academic
year.

The Reverend Francis E. Lucey, S.J.
Student Loan Funds
For almost forty years, from the Depression through World War II and into the
Fifties and Sixties, Father Francis Lucey
guided and shaped the law school and
lawyers of Georgetown. Thousands of
Georgetown law alumni remember his influence, and many remember his kindness in allowing them to defer tuition
payments until they could afford to pay.
In his own way, Father Lucey pioneered
the concept of student loans at the Law
Center.
Remembering Father Lucey's largesse,
two Law Center alumni made substantial
gifts in the past year to create loan funds in
memory of Father Lucey.
In making his contribution to establish
the first Lucey Loans, Rusell Morton
Brown, L'38 wrote, "Please let this be
recorded as a memorial to the late Father
Francis E. Lucey, Regent of the Law
School, by whose grace and kindness I
was permitted to attend class when I had
no job and couldn't pay the bills. He knew
that I was also helping a young brother
through school. Only with Father Lucey's
help did I acquire the professional skills
that produced this fund."
Arthur H. Dadian, L'41, similarly
remembered Father Lucey: "As we grow

older we think of our past experiences and
of the people and the institutions that
helped to make us what we are. Among
those experiences that I remember with a
deep sense of affection, gratitude and
respect are the Jesuits and the Catholic
Church ... and my years at Georgetown.
To me Father Lucey personified all these
three." Mr. Dadian created "The Arthur
H. Dadian Student Loan Fund in
Memory of the Reverend Francis E.
Lucey, S.J .... in honor of the exceptional
work and example of Father Lucey."
The Lucey Loans are part of the Law
Center's Revolving Loan Fund (see
Financial Aid article in Centerscope, this
issue of Res lpsa Loquitur.)

The Nancy Reisinger Donovan
Memorial Scholarship
To remember his wife in a very special
way, Daniel Donovan, L'68 created the
Nancy Reisinger Donovan Memorial
Fund to "ensure that women such as
Nancy can achieve their true potential."
The Donovan Fund was the lead gift in
the creation of the Law Center's Women
in Law as a Second Career Scholarship
Program. This fund is designed to provide
scholarship assistance to students who
have returned to school for a law degree
after pursuing other careers or raising a
family.
The Women in Law as a Second Career
Scholarship Program was created in
response to the growing phenomenon of
students over the age of thirty in the Law
Center's population. Reflecting national
demographics of students in higher
education, women comprise a significant
part of this trend. Of the more than 1,000
women enrolled in all programs at the
Law Center, approximately 25% are over
the age of thirty.
The Women in Law as a Second Career
Scholarship Program benefits all students
who need special assistance to make their
plans to return to school a reality. To
receive awards from this fund students
must qualify for financial assistance under
the standard financial need analysis used
by the Law Center's Financial Aid Office.

Other Memorial Funds at Georgetown Law Center
In addition to those described, there are sixteen other memorial funds established to honor distinguished professors, alumni and friends of the Law Center. These include:

The Bernie R. Burrus Memorial Scholarship. Established by students and friends of the

The Charles A. Keigwin Award. Estab-

late Professor Bernie R. Burrus who taught at the
Law Center from 1964 to 1977.

lished in memory of Charles Keigwin, a distinguished professor at the Law Center for over 20
years.

The Theodore Cogswell Scholarship.

The Henry Levinson Loan. Established in

Established in memory of Theodore Cogswell,
L'16 by Elaine Ward Cogswell.

The Paul Connolly Memorial Scholarship
Fund. Established by colleagues and friends of
the late Paul Connolly, L'48 LLM'SZ of
Williams & Connolly.

The Dean Hugh Fegan Memorial Prize.
Established in memory of Hugh Fegan who
served as dean of the Law Center from 1911 to
1943. The award is made to the student in the day
division with the best academic average.

memory of the late Henry Levinson, L'64.

The Robert L'Heureux Memorial Scholarship. Established by the National Cable Television Association and friends of the late Robert D.
L'Heureux, L'40 LLM'42, an attorney with the
Federal Communlcations Commission.

The Edward T. Mitchell Memorial Loans.
Established by the law firm of Patton, Boggs &
Blow in memory of the late Edward T. Mitchell,
L'62, a former senior partner of the firm.

The Adrian Fisher Loan Fund. Established

The Honorable Joseph A. Moynihan, Jr.
Scholarship. Established by the Adele

by friends and former students in honor of the
late Adrian Fisher, Dean of the Law Center from
1969 to 1975.

Groesbeck Foundation of Michigan in memory
of the late Judge Joseph A. Moynihan, Jr., C3 7.

The Nelson T. Hartson Memorial Award.
Established by the law firm of Hogan & Hartson
in memory of its distinguished founding partner
Nelson T. Hartson. The award is made to a
graduating student for use in graduate study in
taxation.

The Edmund L. Jones Memorial Award.
Established by the law firm of Hogan & Hartson
in memory of the late Edmund L. Jones, L'l6.

The Milton A. Kaufman Prize. Established
in memory of Milton A. Kaufman, L'l3, for a student who does the best work on the Georgetown

Lawloumal.

The Philip A. Ryan Memorial Loan.
Established by the partners of the law firm of
Baker & McKenzie in memory of Philip A. Ryan,
a partner with the firm and professor of law at
Georgetown from 1949-1966. The loans benefit
students in the JD/MSFS Program.

The Jonathan Sobel off Memorial Scholarship Fund. Established in memory of the late
Georgetown University Law Center professor
Jonathan Sobeloff, who taught at the Law Center
from 1966 to 1979.

The Frank Stetson Scholarship. Established
in memory of former Georgetown Law Professor
Frank Stetson by his wife Margaret Boyd
Stetson.
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Alumni News
Dominick Lepore has poems appearing in
the following: Anthology of Magazine Verse and
Yearbook of American Poetry, 1984 Ed.; Dan
River Anthology 1985; ltalo-American Poets:
Bilingual Anthology; Anti-War Poems; Arizona
Quatterly; Eleven; and Wind.

Dean Pitofsky Hosts Georgetown
Alumni During ABA London Sessions

Mr. John R. Wall has been appointed to
the Occupational Safety and Health Review
Commission in Washington by President
Reagan.

John L. Carey, senior partner in the South
Bend firm of Barnes & Thornburg, has been
elected to the American Bar Association
Board of Governors to represent ABA
members from Indiana, New Jersey and
Pennsylvania.

Thomas G. Burke
1625 Massachusetts Avenue, N.W.
Washington, D.C. 20036
202-261-0369

Paul N. Kokulis has received Worcester
Polytechnic Institute's alumni award for
Outstanding Professional Achievement.

D. Paul Alagia, Jr.

London's elegant Reform Clubhome of the apocryphal Phileas Fogg
and the wager which sent him" Around
the World in 80 Days," and frequented
by such historical luminaries as
Gladstone, Henry James and Winston
Churchill-was the site for a gathering
of Georgetown alumni, faculty and
friends at the close of the American Bar
Association's London Sessions. Dean

G. Gervaise Davis III has recently written
a book entitled Software Protection: Practical
a11d legal Steps to Protect and Market Computer
Programs which is available through The Pro-

Alumni Medal for Excellence by the Trinity
College National Alumni Association.

Joseph F. Spaniol has been appointed as

Willis H.

Donald P. MacDonald
Hornbein, MacDonald & Factor
I 900 Colorado State Bank Bldg.
Denver, CO 80202
303-861-7070

sessions. ■

Neil J. O'Brien is the rec1p1ent of the
Jesuits' Distinguished Alumnus of the Year
1985 at Jesuit College Preparatory School of
Dallas.

fessional's Bookshelf.

Barnett & Alagia
Fifth Avenue Bldg.
Box 1179
Louisville, KY 40201
502-585-4131

Clerk of the U.S. Supreme Court by Chief
Justice Warren Burger.

Robert Pitofsky welcomed fifty-five
guests for a luncheon in the library of
the renowned Club on the Pall Mall on
Friday, July 19, 1985.
Joseph Griffin, L'71, of the London
office of Wald, Harkrader & Ross was
the alumni chairman for the event.
The guests included Georgetown
alumni from both sides of the Atlantic.
Jean-Marien Blondet, LL.M.'75,
made a special trip from Paris to join
his Georgetown colleagues. Richard
Henri-Philippe Le Vieux, G'84, spoke
toward the end of the luncheon and
gave special thanks to Georgetown for
bringing together such a wide range of
alumni and friends.
Dean Pitofsky delivered a report on
the state of the Law Center, including
the plans for the construction of a new
law library. Following the luncheon,
while the English alumni hurried back
to their offices, the American contingent returned to the final ABA

Russel A. Rourke has been nominated by
Dr. William T. O'Hara has received an

Riccio, currently Regional
Administrator for the New England Regional
Office of the United States Securities and
Exchange Commission will become a
Vice-President and Director of the National
Association of Securities Dealers (NASO).

Richard A. Van Hoomissen has been
elected as President-Elect of the Oregon
Chapter of the Federal Bar Association.

President Reagan to become Secretary of the
Air Force.

Mark N. McCormick has just co-authored
a major book, Jury Selection: An Attorney's
Guide to Jury law and Methods. Mark is a
Justice of the Supreme Court of Iowa.

James R. Zazzali
Zazzali & Kroll
Gateway 1
Newark, NJ 07 I 02
201-623-1822

Victor Battaglia, a partner in the Wilmington, DE firm of Biggs & Battaglia, has been

Judge Sylvia Bacon has been re-appointed

elected to the Board of Directors of the
American Judicature Society, a national
organization for improvement of the courts.

as chairman of the American Bar Association
Adjunct Committee on Fair Trial-Free Press
in Criminal Law Issues.
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James R. Zazzali has been appointed by
Governor Kean as Commissioner of the New
Jersey Commission of Investigation, in the
New Jersey Crime Commission. He previously served as Attorney General for the
State of New Jersey.

Thomas F. Wall, Jr.
P.O. Box 57
Torrington, CT 06790
203-489-3176

David M. Daly
Emmet, Marvin & Martin
48 Wall Street
New York, NY 10005
212-422-2974

John K. Keane, Jr.
5010 Sunnyside Avenue
Suite 100
Beltsville, MD 20705
301-345-7002

John M. Elliott has been elected as chairman of the Pennsylvania Supreme Court
Disciplinary Board which supervises the
ethics of Pennsylvania's 37,000 lawyers.

James Golden has been appointed General
Attorney for Southwestern Bell Corporation,
St. Louis, MO, with the responsibility for
Legislative Matters and Corporate Strategic
Planning.

James J. Skeffington
Edwards & Angell
One Hospital Trust Plaza
Providence, RI 02903
401-274-9200

Richard N. Friedman sang the National
Anthem before the Miami Dolphins-Buffalo
Bills football game in the Orange Bowl on
August 17. This is the third time Mr.
Friedman has been selected to sing the
National Anthem by the Miami Dolphins.

Professor, and former Dean
of the law Center, Paul
Dean L'46, GL '52, H'69

Law Center Alumni enjoying festivities at
the 1985 Law Weekend.

Honorable Luke Moore L'54
(left) and Jim Bierbower
L'49 (right)

Georgetown Law Weekend
Mark your calendars now for the
Georgetown Law Weekend, April 4-6,
1986! Plan to enjoy this unrivaled opportunity for Georgetown lawyers to
gather and to participate once again in
the life and vitality of the Georgetown
Law Center. Planned activities will provide a stimulating blend of intellectual
and social events. Take advantage of
the opportunities to interact with your
colleagues and current students during
this special weekend. You will also have
the opportunity to learn about plans for
the new building and the direction of
the Law School through the end of the
decade.
Professor Paul Rothstein, chairman
of this year's program, and Professor
Don Wallace, co-chairman, are coordinating two major academic events.
This year's Hart Lecture will take place
on April 4 and will feature Professor
John Kaplan of Stanford Law School.
On April 5, Law Day will feature a
major expert on the legal issues raised
by terrorism. In addition, the finals of
the Leahy Moot Court Competition
will take place on Friday April 4, with

Mr. Justice Brennan presiding.
Another highlight of the weekend
will be the dinner and dance on Saturday night. At the dinner the Award for
University Service, presented last year
to Richard AJan Gordon, will be
bestowed on another distinguished
member of the Law School faculty.
The weekend will also be a reunion
for classes ending in 1 and 6. Class
representatives will soon be gearing up.
Your help is needed! The Classes of
1936 and 1961 will have their Golden
and Silver Jubilee citation ceremonies
during the weekend, and each quinquennial class will be planning a special
event. Don't forget to save some time to
admire the famous Cherry Blossoms.
Registration begins Friday afternoon
and continues Saturday morning. Plan
now to join your classmates and colleagues on April 4!
For more information please call
Diane Murphy, Law Alumni Officer, at
202-625-4016, or outside of the
Washington, D .C. area, 800424-2795. ■

Walter P. O'Brien
Social Security Administration
801 N . Randolph St.
Arlington, VA 22203
703-557-1739

Steven J. Bercik, Jr.
60 Prince Street
Elizabeth, NJ 07207
201-352-0424

Joseph Freimuth has been named as the
National Director of Tax for Touche Ross &
Co., the international accounting and consulting firm.

Alumni gathered at the Mayflower Hotel for the dinner/dance honoring Professor Richard Alan Gordon L '53,
CL '61 , last year's recipient of the am111al Awardfor University Service.
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Regional Notes

Leigh E. Dunston
Gunster, Yoakley, Criser et. al.

First National Bank Bldg.
Palm Beach, Fl 33480

305-655-1980

DETROIT: Daniel N. King, L'54,
vice president for law affairs for the
Alumni Association Board of Governors, welcomed a gathering of law
alumni at a reception hosted the the
Honorable Julian Abele Cook, Jr.,
U.S. District Court, L'57 in Detroit on
September 11 for law alumni attending
the Federal Bar Association convention. Among those present were
Richard J. Wieland, L'59 and James
N. McCune, L'59, LLM '63. Assistant Dean Richard Meyer gave an update on current activities at the Law
Center. The Detroit Law Affairs Committee welcomes GULC alumni to its
bi-monthly meetings. Information
about time and place is available
through Judge Cook.

Hugh Bangasser, L'71,
GL'75, and Marc Kittner, L'81, both

tunmes for Law Center alumni and
friends to meet with Law Center faculty
and administrative leaders to discuss
new developments in the law and legal
education at Georgetown.

Thomas A. Duckenfield has been elected

P UERTO RICO: Several hundred
Georgetown University alumni and
friends travelled to San Juan, Puerto
Rico for the 34th annual John Carroll
Awards Weekend on October 24-27.
J. Hampton Baumgartner, Jr., L'48
of Wilkes, Artis, Hendrick & Lane in
Washington received the John Carroll
Award along with six other Georgetown
University alumni . United States
District Court Judge Jaimie Pieras,
L'48, served as one of the honorary
co-chairmen for the festivities.

Senate Banking Committee
Washington, D.C. 20510

John T. Collins
202-224-7391

Charles J. Raubicheck has been named
general counsel for Davis, Hoxie, Faithfull &
Hapgood in New York, where he will continue to concentrate on Trademark and
Unfair Competition Law and Food, Drug
and Cosmetic Law.

Marie N. Milks has been appointed to
serve on the Circuit Court of Hawaii.

SEATTLE:

of Seattle's Preston, Thorgrimson, Ellis
& Holman, organized a highly successful law alumni breakfast in Seattle
on September 12. Close to sixty
Washington State law alumni heard
Law Center Director of Development
Pat McGuire, L'77 discuss Georgetown's plans for a new law library.
Among the alumni attending the
breakfast, which took place in conjunction with the Washington State Bar convention, were former Washington State
Governor John Spellman, L'53 and
his son David, L'85, as well as State
Supreme Court Justice Fred H. Dore,
F46, L'49.

as Vice-President and general manager for
District of Columbia Gas, a division of
Washington Gas Light Co.

MISSOURI: The Missouri Law Affairs
Committee of the Georgetown
University Alumni Association held its
annual luncheon reception on
September 20, at the Marriott's
Pavilion Hotel in St. Louis, Missouri.
The luncheon was held in conjunction
with the Annual Meeting of the
Missouri State Bar. Thomas F.
Schlafly, '77, discussed "Recent
Developments at Georgetown University Law Center." The luncheon was
organized by William C. Martucci,
'81.

Edward A. Slattery

4956 Sentinel Drive
Sumner, MD 20016
301-229-5344

Raymond Julio Diaz has been elected to
represent the 19th Judicial Circuit on the
Governing Council of the Virginia State Bar.

Mark Rothstein is a Visiting Professor of
Law at the University of Houston. He is on
leave from West Virginia University College
of Law.

John A. Turner, Jr. has been re-elected
as President of the Washington Bar Association. He has also been appointed as General
Counsel of the National Bar Association.

NEW YORK: Dean Robert Pitofsky
presented Georgetown's plans for the
construction of a new law library to
alumni and friends gathered for the
Georgetown Law Forum of New York
on October 3 at the World Trade
Center. John McGoldrick, L'61 of
Schulte, Roth & Zabel chairs the Law
Forum series, which is in its second
year. The Georgetown Law Forum of
New York provides regular oppor-
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William R. Murray, Jr.

law Alumni gathered at the Annual Georgetown
luncheon during the Missouri State Bar Convet1tion include (left to right): Bill Martucci, Chairman of the Annual luncheon; Kathryn Koch;
Daniel Heagney; Hugh Kranitz ; Tom Schlajly;
Martin Perron; Hon. George Donegan; Hon.
Dennis Quillin; James Dowd; and Tom Litz.

Division of Energy and Resources
Department of Interior
Washington, D.C. 20240
202-343-4003

Laura Rothstein is a Visiting Professor of
Law at the University of Houston. She is on
leave from West Virginia University College
of Law.

Andria Thal is now in-house counsel and

James M. Michener has been appointed

director of fiduciary and investment fund
products for Citibank N.A. International
Private Banking 41 Berkeley Square London
WIX6NA Telephone: 01-4095000 Telex:
261515

counsel in the law department at The
Travelers Companies in Hartford, CT.

William G. James
Cooley, Godward, Castro et. al.
1 Maritime Plaza, 20th Fl.
San Francisco, CA 94 I 11
415-981-5252

Christine M. Niedermeier, who is serving
as a fourth term state representative in Connecticut's General Assembly, has filed a candidate committee for Congress with the
Federal Elections Commission. Representative Niedermeier will be running in
Connecticut's Fourth Congressional District.
She is an attorney with Winthrop, Stimson,
Putnam & Roberts in their Stamford,
Connecticut office.

Harold L. Cushenberry, Jr. has been
recommended by the Judicial Nomination
Commission to serve on the D.C. Superior
Court.

Ellen Lowenthal is a founding partner in

Richard S. Fernan has been elected Presi-

the all-Georgetown firm of Anderson,
Raymond & Lowenthal in New York.

dent of the Board of Education for the
Southampton, New York Union Free School
District. He and his wife Alley have three
children.

Mark W. Smith has become legal assistant

Sandra Mendez-Dawahare has become a
member of the firm of Landrum, Shouse &

to Commissioner Saundra B. Armstrong
of the U.S. Consumer Product Safety
Commission.

Patterson in Lexington, Kentucky.

Carol Chomsky has joined the faculty of

Frederick W. Morris has been elected
partner in the firm of Best & Flanagan in
Minneapolis, MN.

the University of Minnesota Law School
where she teaches civil procedure and legal
history.

F. Joseph Warin has become a member of
the firm of Kutak, Rock & Campbell in

Ann L. Rasenberger has been appointed

Washington, D.C.

Dennis Zapka has joined the law firm of
Frutig, Polito & Travis in Cleveland, Ohio.
He has also been awarded the Director's
Award for Superior Performance by the U.S.
Department of Justice in his previous position as Assistant U.S. Attorney.

Steven A. Lauer has been appointed to the
General Counsel Office of the Oxford
Development Corporation in Bethesda, MD.

Gary Thorne has become the voice of the
New York Mets for WHN radio in New
York.

Edward R. Venit has become counsel of
Kelley, Drye & Warren in Washington, D.C.

Assistant Attorney General for Maryland
assigned to the Department of Health and
Mental Hygiene.

David Vance has become assistant counsel
in the legal department at Burroughs
Wellcome Co.

David A. Deckelbaum
Grossberg, Yochelson, et.al.
1707 H St., N.W.
Washington, D.C. 20006
202-298-7600

Randy Anderson is a co-founder of the
firm of Anderson, Raymond & Lowenthal in

Murphy Appointed
Director of Law Alumni
Diane Murphy, Esquire has been appointed as the new Director of Law
Alumni Affairs for the Georgetown
University Alumni Association. A
graduate of Mount Holyoke College
and the National Law Center at
George Washington University, Diane
comes to Georgetown from the
Folger Theater where she was Director of Development.
Diane brings an extensive record
of public servie to Georgetown . Prior
to law school, she served for four
years in the United States Information Agency (Foreign Service) which
took her to Caracas, Venezuela as
well as Washington, D .C. She spent
three years working for the Federal
Election Commission and a year with
the Federal Deposit Insurance Corporation. After completing law
school she worked as legal counsel to
Computer Concepts, Inc. ■

Terence J. Hoopes has been appointed as
a tax law specialist with the Internal Revenue
Service in Washington, D.C.

New York.

Richard Beutel has been appointed
Motions Counsel to the U.S. Court of Appeals for the Federal Circuit.

Richard C. Raymond is a founding partner in the firm of Anderson, Raymond &
Lowenthal in New York.

Navy Lt. Cmdr. David S. Shepard
Alfred C. Frawley has become a member
of the firm of Brann & Isaacson in Lewiston,
Linda A . Striefsky
1 100 National City Bank Bldg.
Cleveland, OH 44114
216-566-5500

Maine.

recently reported for duty aboard the aircraft
carrier USS Ranger, home-ported in
Brementon WA.
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Criminal Law Portraits: DiGenova and Van Susteren
by Amy DePaul

Walk into U.S. Attorney Joseph
diGenova's spacious, well-lit office and
you will see leather furniture, framed
photos of congressmen and stacks of
paper arranged carefully on a neat desk.
Walk a block or two into criminal
lawyer Greta Van Susteren's office and
you'll be struck by the contrast: un_m atched furniture, impressionist
posters, friends' photos taped to the
walls, Sophie the springer spaniel and
signs of a desk underneath piles of
papers, books, coffee mug and
magazines.
OiGenova and Van Susteren occupy
different sides of the fence in the legal
advocacy spectrum (if not in office
decor). Yet diGenova and Van Susteren
have more in common than the fact that
they both graduated from the
Georgetown University Law Center
and currently practice in Washington,
D.C.
Both love their work; both thrive on
the excitement and competition of trial;
neither is in law for the money. And
neither could imagine doing the other's
job for very long.
DiGenova, 40, is a reserved, formal
man who speaks in precise, clipped
sentences and wears conservative suits.
He is enjoying his prestigious U.S. Attorney's appointment which made him
chief litigator in the John Hinkley trial.
He has also influenced criminal pro-

cedure with his articles urging reform of
the insanity defense laws.
Van Susteren, 10 years younger, is
working to build her and her three partners' criminal practice after extensive
clinical work in law school followed by
the two-year E. Barrett Prettyman
fellowship and later, teaching stints at
Antioch and Georgetown universities.
Around the office she prefers corduroys
and long hair, although she keeps a suit
in easy reach.
DiGenova and Van Susteren may not
be everyone's epitome of the classic
prosecutor and defense lawyer, respectively, but their philosophies and personalities give dialogue to the question,
"What makes a career prosecutor, and
what makes a career criminal lawyer?"
That's a question that neither claims
to have an answer for.
"I was the kid in Catholic grade school
who always got in a lot of trouble, who
constantly had to stay one step ahead of
the nuns, if not two," Van Susteren said,
adding, "... defense work just seemed to
be more my style."
DiGenova also talked about the influence of early Catholicism on his
direction in law: he said his parents'
religious convictions instilled a sense of
moral responsibility that seemed well
served professionally in public service.
But prosecution for di Genova is more
than a fulfillment of values learned early

Greta Van Susteren L'79, at the Offices if Milliken and Van Susteren.
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on. It is his philosophy and instinct,
something that is innate within him.
Watch him react to the suggestion that
he develop his defense practice someday: he bristles and snaps, leaving little
room for doubt, "I have no interest in
that kind of work. I can't tell you why.
rm just not interested."
DiGenova said that prosecution fits
into his definition of conservatism,
"wanting things to be done correctly,
being true to responsibility ... All these
values are reflected in the role of a
prosecutor."
Meanwhile, Van Susteren's calling for
criminal work seems as predestined as
diGenova's for prosecution. "My first
love is criminal," she said, adding that
trial work has always been a strong
attraction to the law. •rm from a small
town in Wisconsin. Lawyers went to
court where I grew up. They didn't
lobby. They didn't assign memos to
associates. Criminal law gets you into
the courtroom," and hence, her strong
affinity for that kind of work.
Yet her kind of work brings moments
of strain as well as excitement. Vari
Susteren explained she is representing
one of 14 co-defendants charged with
sexually assaulting and murdering a
woman in Washington, D.C. She did
not like having to see "the woman's
children in the courtroom hearing the
gruesome details."
DiGenova also named debilitating
moments that recur in the career of
every prosecutor: "It is very difficult to
view a series of weak and infirm victims.
It takes a great toll on you ... There is a
real burnout factor in prosecutors of
violent crimes."
There are also bizarre moments that
become commonplace, such as, for Van
Susteren, visiting her clients in jail-and
seeing the human in her criminal
clients. "I don't see the violent crime,"
she said, "I see the guy behind the bars,
which is a lot different than looking at
him from the barrel of a gun, because by
that time he is very compliant."
DiGenova, too, seemed philosophical about his job's ups and downs .
"We're very happy if we dismiss an indictment and we've been able to clear
someone. That's part of our job".
Great sympathy for the defendant,

however, "is not in my lexicon of emotions," diGenova said, crediting law
school for solidifying his interest in
prosecuting. "Law school turned me
into a prosecutor. All I ever heard about
there was defendants' rights," said
diGenova, who also lamented that
being a conservative law student in the
late sixties was frustrating for lack of role
models. "When I was in law school,
there were not a lot of conservative intellectual thinkers," said diGenova, who
admires the writings and judicial
philosophies of federal circuit appeals
judges Robert Bork and Antonin Scalia.
Van Susteren said her law school experience influenced her career direction
also. She says it was Georgetown's
reputation for opportunities in clinical
work which attracted her, and she said
she feels she owes a great debt to the
university.
"Georgetown gave me the vehicle,"
she said, describing her work in law
school Professor William Greenhalgh's
Criminal Justice Clinic, in which she
participated during her third year of law
school. There she represented misdemeanants in Virginia and D.C. jurisdictions. Her work included investigation,
motions, arguments, pleas, judge and
jury trials.
After law school she applied for but
did not receive the Stuart Stiller
Fellowship in criminal law, so she
arranged a clerkship with a federal
judge, then took and passed the D.C.
bar, travelled in Europe, returned and
taught at Antioch School of Law until
finally she was awarded the fellowship
in 1981. The fellowship enabled her to
maintain a full criminal caseload while
teaching trial skills and supervising third
year law students in the Georgetown
Criminal Justice Clinic, where she still
teaches.
One of her projects is a criminal trial
manual which she wrote with other law
students. She expects it will be published in 1985.
DiGenova, too, has written extensively; his most notable efforts include
several persuasive articles appearing in
law journals and periodicals on the insanity defense. The articles are unusual
in two ways: he wrote them with his
wife, Victoria Toensing, a Deputy

Assistant Attorney General for the
Criminal Divison; also, he wrote them
from the perspective of having supervised the litigation in the John Hinkley
trial, which left him with a kind of
zealous determination to change the
law, based on his belief in personal
responsibility. "We had to do something
about the federal insanity laws,"
diGenova explained. As a result of his
and others' efforts, Congress passed the
Comprehensive Criminal Control Act,
reforming federal insanity laws in 1984.
Since high school diGenova has
wanted to be in public service, and from
a law school career, which he describes
as having spent too much time devoted
to "pap crying about defendants'
problem," he has remained on course.
When he graduated from Georgetown Law School in 1970, he worked
two years in a public interest law firm.
In 1972 he was named Assistant U.S.
Attorney, where he specialized in
criminal work until 1975. He spent the
next seven years on the hill, primarily
serving as chief counsel or senior
legislative director for Congressional
committees and for Sen. Charles
Mathias of Maryland. He returned to
the U.S. Attorney's office as Principal
Assistant U.S. Attorney and was later
named U.S. Attorney for the District of
Columbia in 1983.
Managing the 207 attorneys in the

U.S. attorneys office and superv1smg
their efforts takes most of his time, so
much so that he has not tried a case
since the appointment. "I would love to
try a case," he said, but explained he
does not have the time. He said he
loves his job, feels it's an ideal job for a
career prosecutor, and said his only
regret about his professional life is "considerable financial sacrifice."
Van Susteren, on the other hand, is
still laying the groundwork for a career
that she hopes will keep her in the
courtroom as much as possible. She
knows the thrill of representing clients
in highly publicized cases, such as the
Hanafi Muslim case involving the
murder in a Washington, D.C. B'nai
Brith office in 1977. Her firm of four has
grown from two offices on one floor,
three phone lines and no secretary to a
small office staff, enough civil practice
to support the criminal work (much of
which is pro brmo), and no debt. But she,
too, can attest to fmancial sacrifice.
"I guess I wouldn't be driving a 1966
Mustang convertible ... " she said
laughing, about the trade-offs of
criminal law. "My classmates are making $50,000 more than I am. But there
isn't a morning I don't wake up happy to
go to work. My friends uptown dread
going to work."
Amy DePaul is a freelance writer in Washington.

Joseph DiGenova L '70, U.S. Attomey for the District of Co!11mbia, i11 his office at the U.S. District Co11rtho11se.
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Mary Elizabeth Heim has been named a
Luce Scholar for 1985-86. She and 14 other
M. James Mehlinger
1747 Pennsylvania Ave., N.W.
Washington, D .C. 20006
202-293-9097

recipients will spend a year of study in
Southeast Asia.

William J. Swift has been promoted to the
position of tax manager at Arthur Andersen
& Company in Washington, D.C.

Ann G. Jakabcin (nee Ann D. Gray)
recently became associated with the firm of
Stein, Sperling, Bennett, De Jong & Driscoll
of Rockville, MD.

Michael Olivas is Professor of Law and
Education at the University of Houston
where he also directs the Institute for Higher
Education Law and Governance. He serves
with Associate Dean John Kramer on the
Government Relations Committee of the
Association of American Law Schools.

Susan Massie Hicks former law clerk for
the Nineteenth Judicial Circuit in Fairfax,
Virginia, has formed the firm of Leiner &
Hicks in Fairfax.

Katherine M. Landey has become
associated with the firm of Kutak, Rock, &
Campbell in Washington, D.C.

James C. Savage III has received the
Boston Federal Executive Board's Exceptional Achievement Award for his legal
work in the Air Force Electronic Systems
Division.

Elizabeth Fitzhugh and Marc Kittner '81
Jo Wagner has become an
associate with Reed, Smith, Shaw & McClay
in Pittsburgh, PA.

were married in Seattle, Washington, on
August 24, 1985. Liz practices with the
firm of Cohen, Keegan & Goeltz and Marc
is an associate with the firm of Preston,
Thorgrimson, Ellis & Holman in Seattle.

Phyllis Goldfarb has been named Assistant
Professor of Law at Northern Illinois University where she will teach criminal procedure,
juvenile law and introduction to lawyering
skills.

John Carroll Awards
Georgetown Law Center alumnus J.
Hampton Baumgartner, Jr., L'48, was
honored as one of the recipients of the
prestigious John Carroll Award during
the John Carroll Banquet in San Juan,
Puerto Rico on October 25.
Following is an excerpt from Mr.
Baumgartner's citation:
Jack Baumgartner is a lawyer's lawyer:
thorough , professional, competent,
effective. He has been a devoted
practitioner since his graduation from
Georgetown Law School in 1948.
Born and raised in Baltimore,
Maryland, Jack has an excellent reputation as a real estate trial attorney and
has gained national recognition among
his colleagues. Many local and national
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professional organizations have
benefited from Jack's leadership, including the Bar Association of the
District of Columbia, the Maryland
State Bar, and the American Bar
Association. As an active practitioner,

he is admitted to the District of
Columbia Bar, the Maryland Bar, and
the United States Supreme Court.
From 1948 through 1957, Jack was
the Assistant Corporation Counsel to
the District of Columbia. Thereafter,
he became a partner in the firm of
Wilkes, Artis, Hedrick & Lane,
Chartered.
Jack has been very active as a leader
of the Law Class of 1948 and chaired
the Class' 25th, 30th, and 35th year
reunions. He served as the National
Volunteer Chairman of the Georgetown Law Annual Fund during the first
years when a separate Law Annual
Fund was organized for the Law
School. He also served as Vice President of the Georgetown University
Alumni Association from 197 4-1977.

Hearsay

Professor William Greenhalgh presented testimony on

Professor Trish White, just back from a year's sabbatical,

behalf of the ABA to the Senate Judiciary Committee concerning legislation on the Warrantless Good Faith Exception
to the Exclusionary Rule.

delivered a talk entitled "Should the Law Define Death? A
Genuine Question" before the 19th Trans-Disciplinary
Symposium on Philosophy and Medicine at Vanderbilt
University Medical Center.

Professor James Oldham delivered a paper to the
Seventh British Legal History Conference on "Law Reporting in London Newspapers from 1756 to 1786."

Professor Sherman Cohn presented a talk on "The

Professor

Professor ~dwin Bradle)' published an article in the

ichard Chused participated in a two-week
conference on the legal history of the family where he gave
a paper on Married Women's Property in
Massachusetts: 1800-1850."

American Inns of Court" to the U.S. Judicial Conference.

Corporation Law Journal entitled, "A Critique of Close
Corporation Law and a Proposed Alternative."

Professor Philip Schrag gave a presentation entitled
Professor Ro)' Schotland has written an article "Elective
Judges Campaign Financing: Are State Judges' Robes the
Emperor's Clothes of American Democracy?"

"Using Simulation to Teach Pretrial Litigation: to the
Association of American Law School's Workshop on
Teaching.

Professor Samuel Dash, recently returned from last year's

Associate Dean Judith Areen has published a Second

sabbatical became the first American to meet with South
Africa's Nelson Mandela since Mandela was sent to prison.

Edition of her casebook on Family law.

Professor Robert Oakley, Law Librarian, gave a speech
Professor Daniel Halperin testified on the proposed
changes in the tax status of retirement benefits to a Joint
Hearing before members of the House Ways and Means
Committee and the Senate Finance Committee.

entitled, "Cooperative Conversion for Law Libraries: Do
We Have An Agenda?" to the American Association of Law
Libraries.

Professor Robert Orman, SJ has published a collection
Professor Peter Weidenbruch addressed the Tulane Tax
Institute on "Significant Recent Legislative, Judicial and
Administrative Developments in Taxation of Corporations
and Shareholders."

of papers and speeches entitled God and Caesar on the
Potomac which features an introduction by former President
Jimmy Carter.

Professor Paul Rothste·n gave testimony on behalf of the
Associate Dean John Kramer presented testimony to the

ABA to House and Senate Judiciary Committees on the
Rules Enabling Acts which determine how the rules of
evidence and procedure may be adopted and/or amended .

House Subcommittee on Postsecondary Education on behalf
of the Association of American Law Schools concerning
changes in federal financial aid for law students and other
graduate and professional students.

Professor Don Wallace presented a lecture called "Can

Professor Thomas Krattenmaker has co-authored a

the Regulation of Deceptive Advertising Promote Competition?" to the ABA's London meeting.

book entitled Mergers in the Antitrust Era which has been
published by the Bureau of National Affairs and features and
introduction by Law Center Dean Robert Pitofsky.

Upcoming Georgetown University Continuing Legal Education Programs
Equal Employment Opportunity Actions

February 20-21, 1986

Washington, D.C.

Selection 1983 Litigation

March 6-7, 1986
April 10-11, 1986

New York, NY
Los Angeles, CA

Commercial Lease Negotiations

March 20-21, 1986
April 9-10, 1986

Atlanta, GA
Los Angeles, CA

Federal Energy Regulatory Practice

April 28-30, 1986

Washington, D.C.

Institute on State & Local Taxation

May 22-23, 1986

Washington, D.C.

Upcoming D.C. Bar/Georgetown University Law Center
Continuing Legal Education Programs
Bankruptcy Law

February 4, 1986

Washington, D.C.

Business Visas

February 10, 1986

Washington, D.C.

Computer Equipment Seminar

February 11, 1986

Washington, D.C.

Charitable Contributions

February 18, 1986

Washington, D.C.
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