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THREE IMPORTANT MESSAGES FROM THE 

VIRGIN ISLANDS TITLE & TRUST · 
This corporation is in a position to advise as to local 

investments which will protect the exclusion from federal 
estate taxes for those citizens born in the Virgin Islands or 
who derived their citizenship solely by the reason of their 
residency in the Virgin Islands. 

This corporation, according to the latest report recently 
' issued by the Commissioner of Insurance, SOLD MORE 

TITLE INSURANCE than ANY OTHER AGENCY 
THROUGHOUT THE ENTIRE VIRGIN ISLANDS. 

This corporation is the first, and we are informed and 
believe, the only corporate fiduciary that has served in the 
capacity as Executor or Administrator in decedents' estates 
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in the Courts of the Virgin Islands. Your clients, by having : 
' this corporation designated as executor in their wills, will 

have the assurance of your continued interest and super- , 
vision of their estates by reason of the policy of this cor
poration to retain, as attorney for the estate, the attorney , 
who drafted the Will. 1 

I 

Complete Trust, Escrow and Executor Sen:ices 

SECOND FLOOR - THE PENTHENY BUILDING 

46 KING STREET - CHRISTIANSTED, ST. CROIX 

Tel: 773-0570 
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PRESIDENT'S MESSAGE 

Mine is a sad and happy assignment. After striving so 
h.,;,rd, and for so many years in urging our Association to 
publish a Bar Newsletter or Journal, I find myself, with the 
goal achieved, called upon to contribute my first and last 
President's page. With this by way of excuse, may I impose 
upon your time in this final message briefly to highlight 
two pressing problems to the implementation of which I 
urge all members to address themselves: 

(1) A lawyer referral service in cooperation with the 
Community Action Agency to off er services in civil matters 
to the needy; 

(2) Offering on a regular and continuing basis, and at 
least twice a year, courses in cooperation with the Coordinat
ing Committee of ALI-ABA Joint Committee & Practicing 
Law Institute on legal subjects of practical interest to our 
members. 

One of the greatest factors in the successful development 
of an active Bar Association has been the impetus to growth 
derived from news media prepared and disseminated to its 
members and lawyer friends. Following another long strug
gle, your President in 1966 was able to publish the first 
Bar Newsletter. Though very well received, your Board 
of Governors decided to expand its activity and, small 
though our Bar is, attempt the publication of a Virgin 
Islands Bar Journal rather than a Newsletter, under the 
editorial guidance of Ronald H. Tonkin. All who read this 
first issue of our Bar Journal will appreciate the craftsman-

V 



ship and dedicated effort of Ron. It is a first issue that 
many Bar Associations, whose memberships far exceed our 
approximately fifty members, would be proud to claim. 

To Ronald Tonkin and those of the Editorial Staff who 
so ably assisted in the successful struggle to get this first 
issue of the Bar Journal edited and printed we extend 
heartfelt thanks and congratulations on behalf of all the 
members of the Virgin Islands Bar Association. We trust 
that future issues will be equally as attractive and erudite. 
It is an achievement of which our Bar may be proud. 

- Louis Hoffman 

vi 



The 1966 Amendments to the Federal 
Rules of Civil and Criminal Procedure 

by 

ALEXANDER HOLTZOFF~ 

The reformed Federal judicial procedure cut loose as far 
as possible from the complicated and antiquated practice 
that had existed in the Federal courts for many years. 
The procedure that used to be called "new" has become so 
much a part of daily routine of the Federal practitioner 
that the younger members of the bar are no longer familiar 
with what preceded the present simple, non-technical pro
cedure. The Federal Rules of Civil Procedure went into 
effect in 1938, and the Federal Rules of Criminal Procedure 
became effective in 1946. From time to time there have 
been amendments, generally of a minor or subordinate 
character. For the first time, far-reaching and important 
changes are being made by amendments promulgated by 
the Supreme Court to become effective on July 1, 1966. 

In the Rules of Givil Procedure a drastic change is made 
by extending them to actions in admiralty. One stroke of 
the pen and historic and traditional libel in admiralty is 
thrown into discard. The separate ad:rr.iralty docket will 
no longer exist. What has been a suit in admiralty now 
becomes just another civil action and is instituted by a 
complaint. Not only is this an important step in the direc
tion of simplicity and uniformity, but it extends to admi-

• United States District Judge for the District of Columbia . 
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ralty the other liberal rules of civil procedure, such as the 
vital discovery provisions. 

It is true that there are admiralty proceedings of certain 
types that can not be conveniently prosecuted as civil ac
tions. They are mostly actions in rem or petitions for limita
tion of liability. Accordingly, the Supreme Court has adopted 
supplementary rules for admiralty and maritime claims of 
these types, at the same time, however, simplifying the 
pre-existing practice. 

Libels in admiralty date back many centuries. The de
parture _from historic and traditional practice becomE's very 
far-reaching. It is a progressive step that marks an epoch 
in the history of American adjective law. 

There are a number of other important changes intro
duced into the Rules of Civil Procedure. Liberal rules as 
to joinder of parties, are still further liberalized. The 
traditional nomenclature of indispensable, necessary and 
proper parties, is abolished (Rule 19). Another vital change 
relates to class actions. The classification of class actions 
into true, hybrid, and spurious, has been abrogated. Flexi
bility is introduced conferring upon the Court broad dis
cretion in permitting the maintenance of class actions 
where to do so is in the interest of justice (Rule 23). 

A new rule is introduced regulating the determination of 
foreign law. It is provided that if a person intends to raise 
an issue concerning the law of a foreign country, he must 
give advance notice of that fact. In determining foreign 
law, the Court may consider any relevant material or source, 
whether or not submitted by any party, or otherwise ad
missible (Rule 44.1). 

The number of alternate jurors that may be used is 
increased to a maximum of six (Rule 24). 

The foregoing are the major amendments made to the 
Civil Rules. There are other minor amendments that the 
student and the practicing lawyer should carefully examine. 

The changes in Criminal Procedure made by the Amend
ments are less far-reaching, but some of them are impor
tant. The assignment of counsel to an indigent defendant 
is extended to preliminary hearings before committing 
magistrates, whereas heretofore this right commenced only 
at the first appearance in court (Rule 44). 
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An important change is made in connection with dis
covery. The broad discovery permissible in civil cases has 
always been regarded as inappropriate for criminal pro
cedure, first, because it cannot be reciprocal for Constitu
tional reasons, and, second, because there are reasons of 
policy that are different in criminal cases than those that 
prevail in civil actions. A vital change is made by per
mitting discovery by the defendant in the discretion of the 
Court regarding papers in the possession of the Govern
ment, but the Court may impose as a condition that the 
defendant make discovery of any scientific or medical 
reports, or the like, which are in his possession and which 
he intends to produce at the trial. It is expressly provided 
that the Rule does not authorize discovery of reports, 
memoranda, or other internal defense documents made by 
Government agents, or statements of Government witnesses 
(Rule 16). 

Rule 16a authorizes the discovery in the discretion of 
the Court of any written or recorded statement made by 
the defendant in the possession or control of the Govern
ment. This provision will create uniformity of practice on 
a point on which different districts, as well as at times 
different judges in the same district, have adopted diver
gent views. Some judges have permitted defense counsel 
to see their client's written statement or confession. Others 
have not. The new provision authorizes the Court to order 
such a discovery, but does not make it mandatory, leaving 
the matter in the discretion of the Court. 

Rule 16a also permits a discovery of the defendant's 
testimony before a grand jury. Manifestly, since in the 
great majority of cases the defendant does not appear 
before the grand jury, this provision can be only sparingly 
employed. It will be useful in cases of charges of perjury 
before the grand jury. 

As is the case with the Civil rules, the maximum number 
of alternate jurors for criminal cases is raised to six (Rule 
24). 

The authority of the Court to reduce a sentence is ex
tended to a period of 120 days after it is imposed, or after 
affirmance of the judgment of conviction, as against a prior 
provision of 60 days ( Rule 35). 
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An express prov1s1on is made for pretrial conforences 
(Rule 17.1). Actually, however, this is not a novelty be
cause many judges at times have held pretrial conferences 
in criminal cases that are complex and involved the use 
of many documents, such as antitrust cases. 

There are other minor amendments made to the Criminal 
Rules, some of them not resulting in any substantial change, 
but involving a shifting of emphasis. 



The Law Revolution-With Due Process 
by 

MEL VIN M. BELLI 

Soon there will be a man in the moon-a real live earth 
man. Passenger airplanes will fly faster than the speed 
of sound. Doctors will "grow" arms, legs and other anatomi
cal appendages. There will be voice writing and photo tele
phoning. There already is a "pill" to interfere with human 
conception. SciePtists are working in laboratories the world 
over to make pills for faster human thinking, memory, 
and analysis to supplement the already mechanical brains, 
which unravel mathematical problems faster than ever we 
dreamed. 

The world of science, engineering and medicine, is not 
status quo nor stare decisis. There's no dust on its test tubes 
or machinery. 

But, what shall we lawyers tell the curious and imagina
tive youth about to choose a vital challenging modern pro
fession, one that looks forward, not back, a discipline that 
ranges the border of frontiers not somnolent court houses. 

Science? Medicine? Engineering? Pathology? Communi
cations? Architecture? Yes, all of these, but why not the 
law? 

Are we afraid to suggest law as a profession for modern 
imaginative youth because by comparison with other en
deavors and disciplines, it's cobwebbed and unchallenging? 
It's not socially servicing? It's a remnant of old pettifog
ging? 

5 
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The lawyers who think antiquity in law is its essential 
ingredient, who feel that law is and must forevermore 
remain a laggard in its discipline to perform its braking 
purpose, have not read the advance sheets of the courts of 
last resort in the last eight years. They continue to regard 
the law as their particular servant. The law is for and 
serves them, not the layman. 

But the true modern trial lawyer can recommend, with
out fear that his discipline will suffer by comparison, with 
science and the other professions, his modern law as some
thing that is as consonant with modern man's complex 
living as anything that's coming off the drawing boards 
or out of the test tubes. 

There's been more revolution in America's common law 
and statutory law and constitutional law, federal and state, 
within the last eight years than ever before in our history 
excepting our initial revolutionary beginning! (And we've 
made illegal another such revolution as that which gave us 
birth!) 

Is it heresy for a lawyer to ascribe "revolution" to his 
profession that speaks primarily of status quo and stare 
decisis? 

Law encompasses all man's complex and conniving do
ings. The sparks of all the sciences of the world may be 
raked up in the ashes of the law. And law is the cement 
that holds civilization together. To be cohesi've, there must 
be certainty in that law. For example, that the rules gov
erning a contract today will be just as valid and respected 
and just as determined tomorrow. 

If stare decisis and status quo are the essential ingre
dients of law (certainty and predictability), how then can 
we say a "revolution" within this law is consistent with 
its very being? Isn't "revolution" negation of law? 

The answer is, at least for me, that we've had a "revolu
tion" within our law but with due process. Therefore, our 
law contemplated and provided for and itself gave birth 
to this development-"revolution". 

Most lawyers and judges refuse to admit there has been 
a "revolution". But, to read today's decisions from the 
courts of last resort the contrary is obvious. The very word 
"revolution" as with "overruled", in the law is anathema 
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to the status QUO and stare dec·isis thinking of some judges 
and lawyers of ancient bent. Indeed, the revulsion at the 
very word "revolution" causes some judges to torture con
stitutional language or language of prior decisions to say, 
"We distinguish" or "We discover a different interpretation 
of that which was always there". They cannot bring them
selves honestly to say, "We reject" or "We overrule". 

The modern judge who appreciates that there actually 
is a revolution in the law, but with due process, when he 
''overrules" must admit that he is making new law based 
upon the old. That law, which he makes, was not always so. 
Therefore, there should be no retroactivity of its operation. 
This is logical. But, the judge who "overrules" and calls it 
"distinguishing" must, to be logical, give retroactivity to 
his every "overruling". In this latter instance, not to make 
his ruling retroactive, would be "expediency", a doctrine, 
which to these "classical" jurists should be as much anath
ema as the extinction of stare decisis and status QUO. 

Justice Traynor, writing in Escola v. Coca Cola, 24 C.2d 
453, concurred with the majority of the court in imposing 
liability on the manufacturer in an exploding bottle case 
at a time when the state$ were divided just about twenty
four to twenty-four (there is as much division between 
the courts of last resort in the several states sometimes 
as there is behveen individual Supreme Court justices). 
Though writing with the majority, his reasons prognosed 
and prophesied that tort law in this country would abruptly 
"revolt". (The tort revolution was earlier than the criminal 
law revolution. The latter gathe1·ed impetus in the last 
five years.) 

In prophesying that there would be an all pervading 
warranty in traded goods, he necessarily contemplated the 
abandonment of privity, and contributory negligence and 
suggested an absolute liability, i.e., the manufacturer has 
the means to determine the defect or the unwholesomeness, 
the individual purchaser doesn't have a laboratory in his 
basement, therefore, responsibility should follow the manu
facturer. 

The late Justice Jackson of the United States Supreme 
Court in Texas City disaster cases, 347 U.S. 924, 98 L.Ed. 

· 1078, prophesied similarly. 
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In People v. Pierce, 61 C.2d 879, in 1964, Justice Traynor, 
now Chief Justice Traynor of the California Supreme 
Court, brought his prophesy to full flower when he ex
pressed in the following words, the spirit of the common 
law to hold that husband and wife could conspire. They 
were to be henceforth no longer "one" as the common law 
had held to deny the operation of the law of conspiracy 
to them: 

Defendants finally contend that the long-established rule 
formulated by this court would afford them immunity, should 
not now be overruled except by the Legislature. In effect 
the contention is a request that courts abdicate their re
sponsibility for the upkeep of the common law; that upkeep 
it needs continuously as this case demonstrates. 

If, indeed, our law has the capacity to grO'w, to keep 
modern, then the priests of the law, the lawyers, may take 
heart that theirs is a noble and essential and modern and 
inspiring and imaginative profession serving all classes of 
mankind everywhere. Were we not to take Justice Traynor's 
view of the future of the law, that we, not necessarily 
legislatures are charged with its upkeep, then the course 
of lawyers would be clear. It would be the stare decisis 
course with the IBM machine substituting the thinking 
of human brains. With uniform'ization and the now pen
chant for standardized rather than imaginative or curious 
thinking, the lawyer of the future would be an adjunct 
to this IBM machine. He could be one of the similarly 
dressed standing in line gray flanneled clerks to corpora
tions, banks and insurance companies where the real deci
sions really were made at the lay level. His most imagina
tive task might be the occasional searching for a "loophole 
in the old law". 

I recall once in Prague, Czechoslovakia, I spent a Sunday 
afternoon with the Dean of the Law School. He told me 
how he had just advised his daughter to leave law school 
and go into engineering because lawyers under the Com
munist regime could look forward to nothing more stimu
lating than the drawing of an occasional contract between 
cooperative farms, setting up of accounting procedures, 
being loaned from one department of government to the 
other to draft regulations of policies already determined. 
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But, if Justice Traynor's injunction is to be followed, 
then the course of future law students is clear. It is the 
position of leadership. Who shall set the morality of the 
community, temper its ideals, its ethics and delineate its 
customs and business conditions other than the lawyer as 
the steward of the common law, that cement that holds 
all of us into communal living? The modern lawyer must 
zealously guard stare decisis and status quo where it is 
essential to the understanding tomorrow of today and the 
sanctity of today':: agreements tomorrow, whether private 
contract or statutory, but he must nurture his common la"v 
so that it will be the fairest flower in the garden. 

I have no difficulty in telling law students that their 
law is now searching for the stars, just as is engineering 
and architecture and_ space design. I can sincerely tell lavr 
students to study ethics and philosophy and semantics and 
vsychology and psychiatry with and as their study of the 
law. I tell them that first they must be curious and imagina
tive to enter our temple. Are these the qualities of the 
stare decisist? I tell them no longer are we like the an
cients who argued all day about how many teeth a horse 
had, no one thinking of the expedient empirically to ex
amine and count them. I tell them that there is a "revolu
tion", not "evolution" provided it is an orderly and needed 
one, naturally developing, and torture is not done to human 
rights and vested interests but rather that human rights 
and vested interests are protected-with due process. 

We're not "coddling criminals" with the recent United 
States Supreme Court decisions, we're protecting the ac
cused as never before, and God forbid, maybe even you 
and me. The fact that many thinking lawyers and judges 
now oppose capital punishment is to the great credit of 
the law for in opposing capital punishment we must admit 
that one of the biggest arguments is the capacity for er
rancy in this law of ours, that the all too final imposition 
of its sentence may be upon an innocent man. Is this reali
zation of the capacity of our law to err a deficit in our 
discipline? Not at all, it is a belated recognition that law, 
like humans, can err and when erring it expresses its 
greatest attribute of humanity. This recognition of the 
capacity to err is likewise another noble expression in 
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modern law, that of the humility of those on high, judges 
and justices. No longer is there the arrogance of the Star 
Chamber king in our law, the fiat of a Louis XIV law though 
perhaps some advocates of stare decisis and status quo 
might still desire even these ancient rules. 

The more knowledgeable layman is beginning to under
stand our law and its modernity. He is beginning to study 
it. Union men and lay leaders are no longer satisfied with 
esoteric terms and the "Oh, it's too complicated for you 
to understand". Our lawyers, too, are now beginning to 
explai~ controversial court rulings, what's back of them, 
what history provoked them. 

Our revolution with due process has spanned the whole 
corpus juris, civil and criminal, domestic relations, tax law 
and administrative law, civil liberties. It is just beginning 
to enter the domain of psychiatry and the law. 

The historical restriction on the development of law 
which is embodied in the quotation carved on the National 
Archives Building in Washington, "Past is Prologue" from 
Shakespeare's, The Tempest, is no longer relevant. Past is 
no longer prologue. Precedent for precedent's sake is no 
longer sanctified. Our law is for the new and great society. 
As my Bishop, Bishop Pike, says, it's where the action is. 



The Doctrine of Incorporation and 
Federal Labor Policy in the 

Virgin Islands 
by 

ALEXANDER FARRELLY* 

The history of the United States, prior to the ratification 
of the Treaty of Paris in April 1899, tells of the periodic 
acquisition of new territory. Upon settlement and develop
ment, the acquired territory became states. In the years 
preceding the events which led to Appomattox, a charac
teristic of these acquisitions was their contiguity to the 
physical dimensions of areas, within the North American 
continent, already under the suzerainty of the United 
States. 

During the early days of the nineteenth century, it was 
assumed by some statesmen that the Federal Government 
had jurisdiction to acquire new ten·itory with statehood as 
an avowed objective. As a matter of historical fact, Presi
dent Jefferson in 1803 requested that the Congress" . .. take 
those . . . measures which may be necessary for the im
mediate occupation and temporary government of the [Lou
isiana Purchase] for its incorporation into the United 
States."1 Chief Justice Roger B. Taney articulated a similar 
view-that territory acquired by the United States brought 

* Judge, Municipal Court of the Virgin Islands. 
1 Downes v. Bidwell, 182 U.S. 244, 253 (1901), citing Jefferson's 

Writings, Vol. 8, 269. 

11 
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with it the expectancy of becoming states or parts of states 
-when, in the now discredited Dred Scott case, he wrotf': 

There is certainly no power given by the Constitution to 
the Federal Government to establish or maintain colonies 
bordering on the United States or at a distance, to be ruled 
and governed at its own pleasure; . . . No power is given 
to acquire a territory to be held and governed permanently 
in that character.~ 

According to this view, colonialism was inconsistent with 
our republican form of government in the United States. 
It may be added, parenthetically, that in the contemporary 
inter:Qational arena, the radiations of this concept are note
worthy. The General Assembly of the United Nations has 
adopted the principle that the people who inhabit non-self
governing territories are entitled to exercise the right of 
self-determination.3 This right-to be utilized free of any 
coercion or influence on the part of an administering power~ 
-presupposes three choices: to opt in favor of indepen
dence like the Republic of the Phillipines; to become one 
of several states comprising the Union similar to Alaska 
and Hawaii; or to continue in free association with the 
administering power, without assimilation; such as the 
Commonwealth of Puerto Rico. 

The purchase of Alaska, it is to be observed, was a 
departure from the principle of contiguity. Alaska was a 
small breach; it was located on the North American con
tinent and, thus, more accessible to what was then the 
United States. As such, it was not as non-contiguous as 
other examples separated by vast expanses of ocean. But 
the breach once made widened and continued to distinguish 

~ Dred Scott v. Sanford, 19 How. 393, 446 (1856). 
3 General Asse1nbly resolution 1514 (XV) was the Declaration calling 

for the granting of independence to colonial countries and peoples. 
Resolution 1541 (XV) noted the possibility of other forms of 
political association-political independence not being the only pos
sible solution. The Assembly's major preoccupation was that the 
people of the territories could, in the language of the Declaration, 
"Freely determine their political status." 

4 In our case study, the United States is the administering power 
and the Virgin Islands are a non-self-governing territory. Article 
73e of the Charter of the United Nations, to which the United 
States is a signatory, provides that " ... the interests of the in
habitants of these territories are paramount ... [the United States 
having] accepted as a sacred trust the obligation to promote to 
the utmost . . . the well-being of the inhabitants of these terri
tories." 
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territorial acquisitions: Hawaii, the Phillipines, Puerto 
Rico, Guam, down to the purchase of the Virgin Islands 
from Denmark in 1917. 

These newly-acquired areas were inhabited by "people 
of alien race and civilization" who were unfamiliar-at 
least so the argument went-with the traditions of the 
common law, with constitutional guarantees and with pre
scribed procedures. This motion undergirds the disparity 
which inheres in application of the bill of rights of the 
U.S. Constitution to the indigenous people who inhabit 
these possessions. For that word "possession" connotes, 
indeed, what these foreign lands were considered to be. 

We need not dwell on another consideration which requires 
us not lightly to infer . . . an intention to incorporate in 
the union these distant ocean communities of different origin 
and language from those of our continental people.5 

If the United State·s shall acquire ... territory having an 
established system of jurisprudence, where jury trials are 
unknown, but a method of fair and orderly trial prevails 
under an accepted and long-established code, the preference 
of the people must be disregarded, and established customs 
ignored and they themselves coerced t.o accept, in advance 
of incorporation into the United States, a system of trial 
unknown to them and unsuited to their needs.(; 

But more of this later. 
After the Treaty with Spain, the controversy over the 

constitutional power of the United States to acquire ter
ritory not intended for eventual statehood gave way to an
other: Does the Constitution of the United States follow 
the flag of the United States? 

This question . . . divided not only judges and lawyers, 
but public opinion generally. It led to a flood of contro
versial literature, to phrase-making in and out of Congress, 
and to a bitterness which almost threatened to resemble the 
controversies over the Fugitive Slave Law and the Mis
souri Compromise.7 

Some partisans pressed the view that when the Congress 
legislated for the territories, it became subject to all con
stitutional limitations. Others argued that Congress is sub
ject to some constitutional limitations. The third group of 

5 Balzac v. Porto Rico, 258 U.S. 298 (1922). 
6 Dorr v. United States, 196 U.S. 138, 148; 49 L.Ed. 123, 132; 24 S.Ct. 

808 (1904) . 
. • Coudert, The Evolution of the Doctrine of Territorial Incorporation, 

26 Colum. L. Rev. 823 (1926). 
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advocates subscribed to the theory that the Congress was 
unlimited in its authority over a territory, having full 
power " . . . to dispose of and make all needful rules and 
regulations respecting the territory belonging to the United 
States''.6 

The evolution of constitutional law in the United States 
has taught many lessons. One of them is relevant here. 
The Supreme Court of the United States has . frequently 
formulated policy and made policy choices which should 
have been made by the Congress to begin with. Recent 
developments in labor law and policy have again brought 
into focus ". . . something about the strength and weak
ness of courts as institutions for formulating and eff ec
tuating public policy ."9 This "institutional issue", in labor 
law, has been subjected to critical analysis.10 

So it was in respect of the policy choices to be made on 
the problem of whether or not non-contiguous territories 
or possessions were to be incorporated into the Union. It 
was the Supreme Court, then, that enunciated the political 
theory which should have been declared by the Congress 
in the first place. Mr. Justice White, writing for the ma
jority in Downes v. Bidwell,11 set forth the doctrine of 
territorial incorporation. This declaration got the Congress 
off of the horns of "this political dilemma." 

But the battle did not subside-Downes to the contrary 
notwithstanding. Fundamental differences, in either theory 
or its application, continued even within the Court itself 
for many years.12 

The formulation of the notion of territorial incorpora
tion, its growing acceptance and its eventual place as 
sound constitutional teaching are properly attributable to 
a series of decisions of the Supreme Court of the United 
States known as the Insular Cases. Commencing with 
Delima v. B idwell13 and culminating in a unanimous hold-

s U.S. Const. art. iv, sec. 3, cl. 2. 
9 Wellington, Freedom of Contract and the Collective Bargaining 

Agreement, 14 Lab. L.J. 1016, 1038 (1963). 
1 0 See. ~nerally, Bickel & Wellington, Legislative P urpose and the 

Judicial Process: The Lincoln Mills Case, 71 Harv. L. Rev. 1 (1957 ). 
11 Downes v. Bidwell, supra, footnote 1. 
1 2 Coudert, supra, footnote 7. 
1 3 182 U.S. 1, 21 S.Ct. 743, 45 L.Ed. 1041 (P.R.). 
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ing in Balzac v. Porto Rico,14 our highest court adopted 
the incorporation doctrine as a part of our constitutional 
law.15 These decisions were handed down during the years 
1901 to 1922, five years after the Virgin Islands had been 
acquired, from Denmark, by purchase.16 

It may now be instructive to make, however briefly, a few 
observations about the constitutional implications of incor
i. .>ration---0r what may be more accurate--<>f unincorpora
tion. For the implications-whatever they may turn out, 
on analysis, to be-arise out of the fact that the Virgin 
Islands have never been, and are not now, incorporated 
into the United States. 

First, unincorporation stands for the proposition that the 
United States can acquire territory, but the fact of acquisi
tion, without more, does not integrate the acquired lands 
into the United States. Integration or incorporation can 
only be accomplished by a specific act of the Congress. 
It may then be said that the first of many vital distinctions 
looms between incorporated and unincorporated territories. 
In 1954 this differentiation was re-stated with unmistakable 
clarity by the Supreme Court.17 Such of these areas as have 
become part of the United States bring with them, inher
ently in their classification, the expectancy of statehood
immediate or remote. Alaska and Hawaii are textbook 
examples. 

The second grouping, variously described as possessions, 
belong to but are not part of the United States. They are 
not thought of--even remotely, as candidates for eventual 
statehood. Guam and the Virgin Islands are perhaps most 
illustrative. 

14 258 U.S. 298 (1922). 
1s Coudert, supra, 847. 
1s Other cases belonging to this category include Hawaii v. Mankichi, 

190 U.S. 197, 47 L.Ed. 1016, 23 S.Ct. 787; Dorr v. United States, 
supra. Rasmussen v. United States, 197 U.S. 516 (1905). 

11 Granville-Smith v. Granville-Smith, 347 U.S. 610, 74 S.Ct. 736 
(1954), 3 V.I. Rep. 701, 706 (1954). Both categories were dis
tinguished from States. A state, except as the Federal Constitution 
otherwise requires, is supreme and independent. . . . A depen
dency ... has no government but that of the United States, 
except insofar as the United States may permit. . . . Over such 
a dependency, the nation possesses the sovereign power of the 
general government plus the powers of a local or state ~overnment 
in all cases where legislation is possible. See, also, Cincinnati Soap 
Co. v. United States, 301 U.S. 308,317. 
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Secondly, the Constitution of the United States-includ
ing the bill of rights-fully applies, ex prcp'io vigore, to 
territories that are incorporated, as were Alaska and 
Hawaii before they did become states.1 s On the other hand, 
only some essentials of the Constitution extend to such as 
Guam and the Virgin Islands, rn in the absence of precise 
congressional grants of, let us say, a bill of rights. These 
fundamental or natural rights-which do not depend for 
their viability on specific congressional action-include the 
right to o,vn property.20 Among them would certainly be 
freedom of religion, of speech, of the press, of assembly, 
of petition and of association.21 Furthermore, recent adjudi
cations in the field of criminal justice clearly suggest that 
within the radiations of natural rights is the right to 
counsel in criminal trials or in preliminary hearings. 22 

Remedial rights, which are peculiar to our system of 
jurisprudence, are excluded. They encompass such rights 
as trial by jury in criminal and civil cases guaranteed by 
the sixth and seventh amendments, respectively~" to United 
States nationals who are also citizens of the state wherein 
they reside. 

A third implication then is that in the absence of a 
specific congressional grant of certain rights, national citi-

1 ' Rasmussen v. United States, sup-ra. 
1" The Virgin Islands are an organized and unincorporated territory, 

Richardson v. Electoral Bd., 1 V.I. Rep. 301, 332 ( 1936), Soto v. 
United States, 273 Fed. 628 (1921), 48 U.S.C. 1541(a). The term 
"unincorporated" is a point of reference as to whether or not 
Congress has prescribed a system of local self-government for the 
Territory. See, for example, In the Matter of R onrico Corporation, 
53 N.L.R.B. 1137 (1943), Puerto Rico v. Rosaly, 227 U.S. 270. 
As indicated in the Introduction, p. 5, Congress has provided for 
a system of self-government, based on the American republican 
model. There is an important exception : an appointive, in place of 
an elective, Governor has been decreed by Congress. 

~" Downes v. Bidwell, supra, 276-277 (1901). 
~ 1 Cf. People of Virgin Islands v. Brodhurst, 148 F.2d 636 (3rd Cir. 

1945). 
22 Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799. 

Escobedo v. Illinois, 378 U.S. 478, 84 S.Ct. 1758, 12 L.Ed.2d 977. 
See, also, Arroyo v. Puerto Rico Trans. AtLth., 164 F.2d 748 (1947), 
which held that the due process clause of the fifth amendment is 
applicable to Puerto Rico by its own force. Whatever doubts there 
may now be as to Puerto Rico's present status, in 1947 it was an 
unincorporated territory. Cf. Franci.~ v. People of Virgin Islands, 
11 F .2d 860 (3rd Cir. 1926), cert. denied, 273 U.S. 693, 47 S.Ct. 91. 

23 Balzac v. Porto Rico, supra, 304-05; Iriarte v. United States, 
157 F .2d 105, 108 ( 1st Cir. 1946), Soto v. United States, supra, 
Thornberg v. Jorgensen, 60 F.2d 471 (3rd Cir. 1932). 
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zenship in the Virgin Islands-the right to vote for the 
President and the Vice President apart-does not carry 
with it the plenitude of active rights which inheres in a 
merger of national and state citizenship. For, while citizen
ship in any of the fifty states when added to its national 
counterpart activates and makes applicable all of the Con
stitution, territorial citizenship does not add anything to 
one's national rights. In a word, national citizenship in the 
Virgin Islands embodies only that bundle of rights which 
may be denominated "natural." It is locality, not citizen
ship, which determines whether all or a part of the Consti
tution is operative.~4 This point is illustrated many, many 
times each year by Virgin Islanders who migrate to the 
mainland. There, in contemplation of law, they are equal 
to any other citizen of the state in which they have relo
cated. 

The Congress has, to be sure, enacted a bill of rights 
in the territory's Organic Act.~,. Such an enactment might 
seem to suggest that all of the foregoing discussion is 
purely academic. But to our mind, this is not so. For one 
thing, what the Congress can grant, it can surely take 
away.~,; For another, this incorporated-unincorporated dif
ferentiation holds the key to the applicability or-its ob
verse-the non-applicability of federal labor law and policy 
to the Virgin Islands. 

~• Balzac v. Porto Rico, supra, at 309. 
~'· 68Stat. 497 (1954). 
~•; See, for example, hearings on H.R. 7368, House Ways & Means 

Comm., 89th Cong., 1st Sess., a part of the President's plan to 
improve the balance of payments position of the United States. 
This bill proposed among other things, a further reduction in the 
special customs-free allowance to tourists returning from the Virgin 
Islands. Pegged at $200, it was proposed to reduce it to $100, 
despite the demonstrated rapid economic growth of the Islands 
during the period when the $200 exemption was allowed. However, 
the $200 exemption was retained. Other examples include the set
ting of quotas on exports of textiles to the United States, the 
model similarly proposed for the territory's watch industry. The 
textile and watch industries were established to aid in the economic 
development of the territory by taking advantage of the special 
customs arrangement provided by the Congress. But see statement 
of i>ean David Helfeld, College of Law, University of Puerto Rico, 
Hearings before a special subcommittee on Territorial and Insular 
Affairs, Comm. on Interior and Insular Affairs, on H.R. 9234. 
A Bill to P;·ovide for Amendments to the Compact between the 
People of Puerto Rico and the United States, 86th Cong. 1st Sess. 
(1959). 
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It is our earnest hope that by this time, we have im
plicitly made the point that the kind of constitutional rela
tionship between the United States and the Virgin Islands 
which is capsuled in the phrase "unincorporated territory," 
measures the reach of federal labor law and policy. An 
understanding of this relationship, in the constitutional 
sense, is an imperative of statutory construction in deter
mining whether a given statute, here the series . of labor 
enactments, does or does not apply to the Virgin Islands. 
In turn, the answer to that latter question should enable 
us to identify the legal basis, if any, for the exertion of 
federal power and the modalities by which that power is 
exerted in the Virgin Islands to allow for the enjoyment 
of federally-created rights. We shall now attempt an anal
ysis which we hope ·will make this point explicitly. 

We now turn our attention to a consideration of specific 
federal law in an endeavour to determine whether the 
constituent statutes, comprising federal labor law and pol
icy, apply to the Virgin Islands of their own force. If 
applicable, whether or not they apply by necessary implica
tion-based on the objective which Congress sought to 
achieve. Or, whether Congress, beyond peradventure, made 
the statutes expressly applicable. If these laws are found 
to apply, we shall essay an exposition of the consequences 
which seem to follow. 

Because of the convenience which chronological treat
ment affords, our discussion will move forward on that 
basis. 

We shall consider, first in that order, the Sherman Anti
Trust Act/ 1 the Clayton Act,28 and the Norris-LaGuardia 
Act.zo The interests of clarity may best be served "by 
reading the Sherman law and section 20 of the Clayton 
Act and the Norris-LaGuardia Act as a harmonizing text 
of outlawry of labor conduct."30 The Sherman Act, in rele
vant part, provides: 

Every contract, combination in the form of a trust or 
otherwise, or conspiracy, in restraint of trade or commerce 
in any, T erritory of the United States or of the District of 

~. 26 Stat. 209 (1890), as amended, 15 U.S.C. 1-7, 10 (1958) . 
2s 38 Stat. 738 (1914), 29 U.S.C. 52 (1958). 
~!l 47 Stat. 70 (1932), as amended, 29 U.S.C. 101-15 (1958). 
3 0 United States v. Hutcheson, 312 U.S. 219, 231 (1941). 
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Columbia, or in restraint of trade or commerce between any 
such Territory or Territories . . . is declared illegal ( em
phasis added) .a1 

19 

It is to be observed, at the outset, that at the time of 
its enactment, the United States had no dependencies. As 
a consequence, the question immediately arises whether 
Congress by the use of the word "territory" intended to 
include all after-acquired territory, or only after-acquired 
but contiguous territory? Phrased differently in the termi
nology of the doctrine we are discussing, did Congress 
intend only to embrace an incorporated territory, or both 
incorporated and unincorporated? It would st.em that the 
answer should turn, as a principle of statutory construc
tion, on the character and aim of the act itself. This ap
proach was found to be useful in a case which arose in 
Puerto Rico. The issue we are interested in was collateral 
to the central problem of the competence of the Legislature 
of Puerto Rico to enact a Puerto Rican anti-trust law. 
Before reaching that problem, the Supreme Court of the 
United States felt that it should first decide whether the 
Sherman Act did in fact apply to Puerto Rico. The Court 
pegged its analysis on the meaning of the word "territory" 
used in section 3. It reasoned that since that section de
clared a combination in restraint of trade or commerce 
in any territory of the United States to be illegal, that 
term should be read as having been used in its most com
prehensive sense. Such a reading then would include a 
dependency like Puerto Rico. 32 This conclusion necessarily 
followed from the premise that Congress, by its enactment 
of Sherman, intended to exert all the power it possessed 
in respect of contracts, combinations and restraints of 
trade. As such, it was reasonable to conclude that Con
gress intended to include all of the territories to which its 
power might extend.33 The word "territory" was to be 
defined with the same liberality as the word "trade"; thus 
embracing all organized territories,34 without distinction as 
to incorporation or the lack thereof. 

3 1 26 Stat. - (1890), as amended, 15 U .S.C. 3 (1958). 
3 ~ Puerto Rico v. Shell Co., 302 U.S. 253, 259 ( 1937). 
33 Ibid. , citing Atlantic Cleaners & Dyers v. United States, 286 U.S. 

427. 
34 Puerto Rico v. Shell, supra, 259. 
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Since the relationship of the Virgin Islands to the United 
States may be assimilated at least to that of precommon
wealth Puerto Rico,:i--, it is reasonable to conclude and we 
reach the conclusion that the Sherman Act is applicable to 
the Virgin Islands. Accordingly, the manner in which this 
statute has been or ,,vould be applied to labor unions in 
the United States is of more than academic interest to 
us in the Virgin Islands.=11

: The literature on this develop
ment defies both duplication or betterment.::; Vve shall refer 
to it only briefly to refresh our own recollection of its 
major configuration. 

When the anti-trust law was enacted, the activities of 
labor unions were neither exempt expressly or included 
expressly. Yet federal courts adopted the view that it cov
ered all types of combinations, including unions if their 
activities, even physically, interrupted the free flow of 
trade or tended to create business monopolies; that a com
bination of workers to obtain higher wages was, in itself, 
a prohibited monopoly. The judges who presided in these 
courts, 

Unfettered by any statutory standard, simply enforced 
their policy preferences by the application of vague, abstract 
doctrines essentially urtrelated to the fundamental policy 
decisions being made.36 

As a consequence, they adopted a restrictive view of lawful 
union conduct, limiting it to peaceful activity by the em
ployees of a particular employer aimed directly at raising 
their wages or bettering their working conditions.39 The 
controversies consequent upon these decisions together with 
the vigorous protests from and the efforts of employee
groups to secure congressional relief led to the passage of 

35 Before the commonwealth of Puerto Rico was "invested with the 
attributes of political sovereignty which clearly identified the status 
of self-government attained by the Puerto Rican people as that of 
an autonomous political entity ... " in the opinion of the Gen
eral Assembly of the United Nations. See U.N. Doc. No. (ST/ TRI/ 
SER. A/S) at 35 ( 1954). 

3G See recent Supreme Court case on application of Sherman Act
to unions that have organized an entire industry. 

3 7 See, generally. Frankfurter & Greene, The Labor Injunction (1930) . 
Comment, 70 Yale L.J. 70, 71 ( 1960). 

38 Comment, Labor lnjunctiO'Tl.s and Judge-Made Law: The Contem
porary Role of Norris-LaGuardia, supra, 87. 

39 72 Harv. L. Rev. 354, 355. 
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the Clayton Act. 40 Section 6 of Clayton declared that labor 
was neither a commodity nor an article of commerce and 
that the Sherman Act should not be construed to forbid the 
existence and operation of labor . . . organizations insti
tuted for the purpose of mutual help. . . . 41 Section 20 
withdrew from the interdict of Sherman specifically
enumerated practices of labor unions by prohibiting the 
issuance of injunctions against them; it also relieved such 
practices of illegal taint by the catch-all provision "nor 
shall any of the acts specified in this paragraph be con
side1·ed or held to be in violation of any law of the United 
States." 4

~ 

Although it had taken more than twenty years of agita
tion to overcome congressional inertia, the courts were not 
long in neutralizing the intended effect of these provisions. 
In Duplex Printing Press Co: v. Deering 1

a the United States 
Supreme Court limited section 6 to the _lawful pursuit of 
legitimate objectives and confined section 20 to disputes 
between parties sharing the relationship of employer and 
employee. Thus, the courts continued to determine the le
gality of labor union conduct on the basis of objectives, 
reserving to themselves exclusively the task of defining 
the "area of allowable economic conflict."H 

The unions once again sought congressional relief from 
the oppressiveness of the Sherman Act, the judicial gloss 
that was put on it by cases such as Duplex/ ~· and from the 
remarkable success of private suits for injunctions under 
section 16 of the Clayton Act. 4 •; 

In response to the total impact of all of this, Congress 
wrote the Norris-LaGuardia Act.47 Among labor experts 

4 0 38 Stat. 738 (1914), 29 U.S.C. 52 (1958) . 
-1 1 38 Stat. 731 (1914), 15 U.S.C. 17 (1958). 
•~ United States v. Hutcheson, 310 U.S. 469 (1940), 38 Stat. 738, 

29 u.s.c. 52 (1958). 
-1:t 254 U .s. 443 ( 1924). 
H Comment, Labor Injunctions and Judge-Made Labor Law, supra, 72. 
4 , , Duplex Printing Press v. Deering, ic;upra, Bedford Cut Stone v. 

Cutters Assn., 274 U.S. 37 (1927); Loewe v. Lawlor, 208 U.S. 274 
( 1908). 

4 '; See Comment, note 74, supra, n. 16 citing Berman, Labor and 
The Sherman Act 212-15 (1930). Private suits for injunctions 
brought under section 16 of the Clayton Act were successful in 
71 % of the cases. 

17 47 Stat. 70 (1932) , as amended, 29 U.S.C. 101-15 (1958) . 
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it is known as the anti-injunction statute. This measure 
broadened the definition of the term "labor dispute" and 
eliminated the necessity for the proximate employer
employee relationship which had been required, inter 
alia . .. by Duplex. It also prohibited the federal courts 
from enjoining normal labor, non-violent activities such as 
peaceful publicity and picketing. But above all, Norris
LaGuardia was a resounding congressional declaration of 
the postulate that courts, as institutions, were not special
ized to the prescription of social and economic policy
an issue that will be of continuing concern to us as we 
move along with our analysis. 

This law has, on the whole, been effectively and scrupu
lously administered by the federal judiciary.~8 Nevertheless 
the matter of labor injunctions does not endure merely 
as a matter for mere academic discourse. On the contrary, 
it remains one of the most controversial factors in labor 
relations today. Much of this controversy stems from the 
continuing use of this extraordinary remedy by state courts 
in private labor management controversies.~9 Some years 
ago in the Virgin Islands, the injunction also became a 
pervasive issue arising out of a private suit. 50 But we shall, 
for the moment, def er our discussion on this particular 
aspect. 

We next inquire whether the Clayton and Norris-
LaGuardia Acts apply to the territory. Clayton provides: 

. . . No restraining order or injunction shall be granted by 
any court of the United States or by a judge or judges 
thereof (emphasis added) in any case between an employer 
and employees . . . unless necessary to prevent irreparable 
injury to property or to a property right of the party 
making the application for which injury there is no adequate 
remedy at law. . . . 5 1 

48 Staff of Senate Comm. on Labor and Public Welfare, 82nd Cong., 
2nd Sess., Report on State Labor Injunctions and Federal Law 
1 (Comm. Print 1953) . 

49 See McCarroll v. Los Angeles County Dist. Council of Carpenter l'I , 
49 Cal.2d 45, 315 P.2d 322 (1957) cer t. denied, 355 U.S. 932 
(1958); Karcz v. Luther Mfg. Co., 338 Mass. 313, 155 N.E.2d 441 
(1959). . 

so Port Construction Co. v. Virgin Islands Labor Union (D.C.V.I., 
1961) . 

5 1 38 Stat. 738 (1914) ; 29 U.S.C. 52 (1958) . 
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And N orris-LaGuardia 
No court of the United States shall have jurisdiction to 
issue a temporary restraining order or injunction "in any 
case involving or growing out of a labor dispute" 

23 

unless rather rigid requirements are satisfied.:-.2 The answer 
would seem to depend on the meaning which the Congress 
intended to infuse into the phrase "court of the United 
States." This precise question was raised in Interna
tional Longshoremen's and Warehousemen's Union-CIO v. 
Wirtz.53 The matter at issue was an application for a 
writ of prohibition against the issuance of an injunction 
by the Circuit Court of Hawaii. At that time, Hawaii 
was an incorporated territory, and the circuit court was 
created for the territory by Congress. The labor dispute 
that led to all of this was appa1·ently covered by the 
N orris-LaGuardia Act. The issuance of the injunction 
would be violative of the Act if it were applicable to the 
territorial courts of Hawaii. 

The Court first undertook a definition of the term "court 
of the United States." Reviewing its history, the court ob
served that long before the enactment of N orris-LaGuardia 
in 1932, the phrase "court of the United States" had been 
given a definite and restricted meaning by the Supreme 
Court. 54 The phrase, without more, seemed to denote the 
courts created by the Congress under article III of the 
United States Constitution. Such courts were, in turn, to 
be distinguished from the territorial courts created under 
article IVY· Finally, the court referred to the relevant 
sections treating of ·contempt proceedings for disobedience 
of injunctions in labor disputes permitted by the Act and 
to the safeguards afforded an accused who 

shall enjoy the right to a speedy and public trial by an 
impartial jury of the State and district wherein the con
tempt shall have been committed.56 

In concluding its analysis, the court noted that had 
Congress intended to provide this remedy for similar re-

52 47 Stat. 71 (1932); 29 U.S.C. 101-15 (1952) . 
r.a 170 P.2d 183 (1948), cert. denied, 336 U.S. 919; rehearing denied, 

336 U.S. 971, cert. denied, 337 U.S. 915. 
5• Id., at 185. See, also, American Ins. v. Canter. 
:-.:-. Ibid. See also McAllister v. United States, 141 U.S. 174, 183; 

Mookini v. United States, 303 U.S. 201,205. 
56 29 U.S.C. 111, now 18 U.S.C. 3692. 
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fusal to obey such injunctions of the territorial Hawaiian 
courts, it would have inserted the word "territory" after 
the word "State." Congress had been at great pains to 
do this in other instances. Therefore, the omission of "ter
ritory" was determinative on the limitation intended. 

The rationale of the court also found support in the 
legislative history. At the time of the drafting and passing 
of the statute, there was no need for the prohibition of 
injunctive relief in labor disputes in Hawaii. Indeed, there 
may have been no need for such an equitable remedy in 
any territory administered by the United States. At least, 
none had been brought to the attention of the Congress.:,: 

The evil sought to be cured was the issuance of blanket 
injunctions by the federal courts against unions in labor 
disputes, in contravention of the congressional will ex
pressed in Clayton. In prescribing a remedy in Norr is
LaGuardia, Congress had no other courts in mind. It saw 
the source of the trouble and set about to provide a remedy. 
Congress did. It curtailed the power of the federal judi
ciary-and none other. The statute was never meant to 
apply and does not apply to the territorial courts/·" 

The District Court of the Virgin Islands is a territorial 
court. As such, Norris-LaGuardia, Clayton do not apply. 
At least the district court of the Virgin Islands has so 
determined .. -,!J 

But the problem may bear further analysis. The Judicial 
Code provides that the term "court of the United States" 
includes the Supreme Court of the United States, the Cir
cuit Courts of Appeals, and the district courts constituted 
by chapter 5, including the district court of Puerto Rico."'' 

·•
7 Intl. Longshoremen & Warehowiemen v. Wirtz , 1:ntpra. 

5S Alesna v. Rice, 69 F .Supp. 897, 899-900 (D. Hawaii) (1947). 
59 In Port Construction v. V.I. Labor Union, supra, footnote 50 the 

district court when confronted with Norris-LaGuardia, found that 
it had jurisdiction to issue an injunction. Implicit in its finding was 
the non-applicability of Norris-LaGuardia. The brief for the peti
tioner relied on Intl. Longshoremen v. Wirtz. 

60 28 U .S.C. 370. From the inclusion of the district court of Puerto 
Rico as a court of the United States, we conclude that there is no 
inconsistency between unincorporated status and the existence within 
such a territory of a court of the United States. Having set a 
precedent by legislating such courts for Alaska and Hawaii, both 
of which were incorporated before they became states, Congress 
apparently felt there was nothing incongruous in taking the short 
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Our local district court is not a court of the United States, 
but has comparable jurisdiction without regard for the 
sum or value of the matter in controversy. It has been 
seriously urged that the foregoing language is broad enough 
to make applicable all sections of the Judicial Code, with 
the possible exceptions of the diversity and interpleader 
provisions.';1 Just as seriously, the legal sufficiency of the 
foregoing generalized grant of power to confer diversity 
or interpleader jurisdiction has been put squarely in issue.';:! 
Furthermore, such federal court procedures as process, 
judgments, execution and judicial sales and monies paid 
into court are unavailable in the district court of the 
Virgin Islands. Such devices are limited to "courts of the 
United States.",;:i It therefore seems settled that 

Most sections of Title 28 referring to district courts are 
applicable to constitutional courts of the United States 
only, and not applicable to the Virgin Islands and other 
federal territorial courts created by the Congress."4 

The Federal Rules of Civil Procedure and their counter
parts in Criminal Procedure apply to our local territorial 
court.'·" But such rules do not and could not make the ter
ritorial court into that which it is not. Furthermore, the 
Congress seems quite capable of deciding when the juris
diction of a territorial court should be enlarged. It did 
just that in providing what should be done about prisoners 
"in custody under sentence of a court established by Act 
of Congress (emphasis added) . ... " The phrase italicized 
was substituted for the earlier choice of language "court 
of the United States." The legislative report accompanying 
the bill made the point that the purpose of the change was 

step from incorporated to unincorporated status where there was 
sufficient business to justify the establishment of a court of the 
United States. 

Gt House Comm. on Interior and Insular Affairs, 84th Cong. 2d Sess., 
Report of the Commission on the Application of Federal Laws to 
the Virgin Islands 5 (Comm. Print No. 7 1956), citing the solicited 
views of Honorable Albert Branson Maris, Senior Circuit Judg-e, 
Court of Appeals for the Third Circuit, to which appeals from the 
district court of the Islands are carried. 

G~ Ibid. 
63 28 u.s.c. 451. 

. 61 Callwood v. Callwood, 127 F .Supp. 179, 180 (1954). 
ti:. 68 Stat. 506 ( 1954), 48 U .S.C. 1614-. 
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to "make it clear that the section is applicable to the dis
trict courts in the territories and possessions."66 

We seem required to conclude in deference to the great 
weight of authority and in obvious agreement with the 
district court, that, generally speaking, the district court 
of the Virgin Islands is not a "court of the United States." 
And neither the Clayton Act nor the Norris-LaGuardia 
Act has any effect on its jurisdiction with respect to the 
issuance of injunctions in labor disputes. We say "gen
erally speaking," for the reason that the district court
while it is not a constitutional court, has been endowed 
with both local and federal jurisdiction. As a result, when 
the matter before it involves federal law, it functions like 
a district court of the United States. It would necessarily 
follow, for instance, that a petition to enjoin a union from 
striking in breach of contract over an arbitrable grievance 
under section 3016 7 would require our court to sit as a 
district court of the United States, but without the stric
tures of N orris-LaGuardia. Thus, it would have no duty to 
harmonize these "interlacing statutes"; one does not apply. 
It would then be sitting in a manner that assimilates it 
to a state court. And that, indeed, is what its status is 
when it is sitting as a territorial court. It can issue injunc
tions in labor disputes. This is precisely what it did in 
1961, concluding in terse language that the court " ... finds 
it has jurisdiction to grant the relief requested." But the 
Legislature, like the Congress of Norris-LaGuardia days, 
did not take kindly to this judicial posture. As a conse
quence it enacted, and the Governor approved, a little 
Norris-LaGuardia.68 What was perhaps crucfol in the sub
sequent introduction and enactment of a little Norris
LaGuardia Act was the assumption of the union leader
ship, the president of which was a member of the majority 
bloc controlling the legislature at the time of little Norris
LaGuardia's enactment, that the district court's decision 
in Port Construction amounted to a statement of the court's 
<'Wn notions of social and economic policy. Whatever may be 

66 S. Rep. No. 303, 81st Cong., 1st Sess., p. 1272 (1949). 
67 61 Stat. 156, 29 U.S.C. 185(a) . 
68 24 V.I. Code, as amended (1962). See Brown v. Musicians Union 

(Mun. Ct. V.I., Division of St. Thomas and St. John (Civil No. -, 
1966), Opinion by Judge Alexander Farrelly. 
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said about this · enactment, it "was a clear-cut political 
response" by the legislature to the demands of the labor 
movement. The popular voice which expresses without in
hibition what is wanted in the way of immediate, palpable 
results should be heard somewhere and the Legislature is 
that place.69 Port Construction and the resulting local anti
injunction law are, to our mind, a classic Virgin Islands 
example of the "institutional issue" and the penumbral 
constitutional questions which it engenders, including the 
competence of courts in matters of economic and social 
policy. 

In the Virgin Islands, Professor Wellington's formula
tion70 ought to be stated again and again. Here, the issue 
of forming and making deliberate policy choices is critical. 
The legislature of the territory is the only forum, within 
the context of the doctrine of the separation of powers and 
the three coordinate departments, which is an elected ter
ritorial body and thus answerable to the voters of the 
territory. n 

To summarize, in applying federal labor legislation, the 
district court of the territory is not bound by the Norris
LaGuardia Act. Yet, as a territorial court, it has to comply 
with the little anti-injunction law with respect to local 
labor matters. Such a conclusion suggests that perhaps it 
may not have been intended to apply federal labor law and 
policy to the Virgin Islands. This question shall now en
gage our attention. 

The Wagner Act 
Labor lawyers have learned from experience the inherent 

complexity of law-making in a federal system and the 
difficulty of anticipating the problems created by radiations 
of a national regulation. 72 Only now are labor lawyers in 
the Virgin Islands learning from experience, not only of 
the complexity and the difficulty of national regulation, 
but of local regulation as well. And fortunately or not, the 

s9 Bickel & Wellington, Legislative Purpose and the Judicial Process: 
The Lincoln Mills Case, 71 Harv. L. Rev. 1, 26-35 (1957). 

70 The Lincoln Mills case, supra. 
11 Cf. opinion by Judge Maris in Smith v. Government of the Virgin 

Isl.ands, 4 V.I. p. 489, 492, 329 F.2d 131, 134 (3rd Cir., 1964) . 
. 72 Summers, Pre-emption and the Labor Reform Act-Dual Rights 

and Remedies, 22 Ohio St. L.J. 119 (1961). 
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learning process is being hastened by one crisis after an
other in the field of labor-management affairs, be it fed
eral or territorial. Lawyers, labor experts and government 
officials having competence in labor-management affairs 
tend ordinarily to think of the Virgin Islands as being far 
removed from federal control. And that a federal system 
of labor regulation is something "in the air" so to speak. 
As such, they do not anticipate problems created by the 
radiations of national regulation. Indeed, the question is 
frequently raised whether in view of our area, population, 
and resources, labor regulation is not a matter more appro
priate to be left to local control. 

Be that as it may, it cannot be ignored, in groping for 
a solution, that the power of Congress over the Virgin 
Islands is plenary. The ninth amendment7

~ to the Con
stitution was not intended and can hardly be read as re
serving to the people of the Virgin Islands powers not 
expressly granted to the federal government. When one 
adds the plenary power of Congress under article iv to 
the long reach of Congress through the commerce clause, 74 

the inordinate amount of interest which the Senate and 
House Committees on Interior and Insular Affairs mani
fest-in view of the lack of importance of the Islands in 
the national constituency, and the absence of a clause which 
would reserve to the Virgin Islands all power not expressly 
granted to the federal government, one can easily concede 
the pervasiveness of federal regulation if the sum total 
of that power ,,vas ever applied to the Virgin Islands. 

One of the questions that first comes to mind in trying 
to decide whether this panoply of federal power applies 
to this territory is whether, even if applicable, it would 
be appropriate to regulate labor relations. But, perhaps 
more significantly, it also raises a question that has been 
a central issue ever since the United States commenced 
the acquisition of non-contiguous territory. Have these 
people "of alien race and civilization" assimilated enough 
of the American experience--putting to one side for the 
moment considerations of area, population and resources-
to be able to work the comprehensive regulatory program 

7~ "The enumeration in the Constitution, of certain rights, shall not 
be construed to deny or disparage others retained by the people." 

74 Commerce clause of the United States Constitution. 
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for labor relations embodied in the Wagner Act, as amended, 
even under the close and exacting tutelage of federal offi
cials? 

Congress established a civil form of government for the 
people of the Virgin Islands in 1936. The congressional 
enactment setting up a framework of government, included 
some of the constitutional and political practices prevalent 
in the United States. It included a provision for the exer
cise of universal adult suffrage. Such a standard was 
certainly a declaration of congressional policy that the 
indigenous inhabitants were, generally speaking, ready to 
be entrusted with the exercise of basic civic rights, privi
leges and their correlative duties. One would have thought 
that this congressional policy was enough for all bureau
crats. But it was not enough for a trial examiner in a 
Puerto Rican context of particular relevance to the Virgin 
Islands. 

In his Intermediate Report filed In the Matter of Pana
deri,a Sucesion Alonso7 5 thirty-two years after the Jones 
Act had been enacted, providing a civil government for 
Puerto Rico7

" and thirteen years after the enactment of its 
Virgin Islands counterpart, the examiner questioned the 
wisdom of the exercise of jurisdiction of the Board under 
the Wagner Act. He felt that the Act was primarily de
signed to meet conditions in the United States. The economy 
of Puerto Rico was not congenial to the operation and 
enforcement of the Wagner Act. The character of the 
working people, the labor movement, and the attitude of 
management towards labor which, the examiner claimed, 
differed substantially from management's attitude in the 
United States proper.77 

To be sure, there were in 1949 and there are today some 
differences between the labor market in the United States 
on one hand and that of Puerto Rico and that of the Virgin 

7.; 87 NLRB 878 (1949). 
7G 39 Stat. 951, 48 U .S.C. 821, as amended. 
7 • Puerto Rico ..• has a predominantly agricultural economy, has 

a body of labor largely illiterate and even more largely uneducated, 
in general, not developed to a sense of responsibility, has manage
ment generally experienced in dealing only with uneducated and 
irresponsible labor and in dealing with it upon only a paternalistic 
basis . . . this socialogical and legal background, and in spite 
of the fact that the Act was drafted without regard to its ap
plicability to Puerto Rico. Panaderia Sucesi6n Alonso, supra, at 890. 
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Islands on the other. But these are not enough to justify 
withholding the statute if it otherwise applied. 

With a notable lack of equivocation, the report of the 
Board cited the declaration of congressional policy in pro
viding a civil form of government for Puerto Rico. And it 
pointedly observed the lack of evidence in the record of 
this proceeding in support of these observations. It simi
larly pointed to the lack of such evidence from other cases 
which had been before the Board. Of particular offense to 
the Board was statements which reflected disparagingly 
upon the responsibility of labor and the degree of education 
among the working people. Some such opinions have of 
course been made with reference to the people of the Virgin 
Islands with no more proof. 

We affirmatively state that when the NLRA was passed, 
the differences between the people and conditions in the 
United States and in their Caribbean territories were not 
sufficient to justify _the withholding of the model which 
the Wagner Act has, in practice, provided. If the Congress 
intended to apply Wagner, its withholding by the Board 
for the reasons enumerated would have been an act of 
grave injustice. We shall now consider whether it was 
even intended that the Islands be included in that statute. 

In section 2, subsection 6 of the NLRA, the term "com
merce" was defined to mean "trade, traffic, commerce, 
transportation, or communication . . . within any terri
tory."·8 All judicial decisions are in agreement that pre
commonwealth Puerto Rico was within t.."14e class of pos
sessions in which statutes applying to "territories" are 
operative. Therefore the term territory includes Puerto 
Rico. i 9 The Virgin Islands are a completely organized and 
unincorporated territory. It occupies today a position iden
tical with that of Puerto Rico before the latter became a 
commonwealth.80 It would seem then that in the context 
of the Wagner Act, the term "territory" should also include 
the Virgin Islands. We conclude that This is a proper 
statutory interpretation. 

;s 49 Stat. 449 as amended by 61 Stat. 136 and 73 Stat. 519, 29 
U.S.C.A. § 141 et seq. 

• 9 In the Matter of Ronrico Corp., 53 NLRB 1137 at 1142. 
so The Virgin Jsland8 Hotel and St. Thomas Labor Union-CIO, 

NLRB 558 at 563. 
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The jurisdiction which the Congress reposed in the 
National Labor Relations Board relates to the regulation 
of labor-management relations in activities "affecting com
merce." That phrase is further defined in section 2, sub
section 7 of the act. as meaning "in commerce, or burden
ing or obstructing commerce or the free flow of commerce 
or having led or tending to lead to a labor dispute burdening 
or obstructing commerce or the free flow of commerce." 
Thus, the area in which it is mandatory for the Board to 
act was set forth in Wagner and was continued without 
alteration by subsequent amendments. It seems almost nec
essarily to follow that in matters in respect of unfair labor 
practices in commerce and questions of representation af
fecting commerce, it is generally acknowledged that the 
jurisdiction of the Board is as broad as the constitutional 
power of Congress. if the Board chooses to exert it. 

This result seems to find support in historical anteced
ents. The act was intended, for one thing, to cover the 
same sphere as that covered by the Sherman and Clayton 
Acts. For another, it was intended to replace the national 
industrial recovery act which applied, by its terms, to ter
ritories and insular possessions.81 There is also in section 11, 
subsection 1 and subsection 2 of the National Labor Rela
tions Act, a clue which may be relevant to our considera
tion of the problem of determining congressional intent in 
the use of the word. That section provides that "any dis
trict court of the United States or the United States court 
of any territory or possession (emphasis added) may com
pel obedience to the processes of the Board." 

It would therefore seem reasonable and we so conclude 
that because the Virgin Islands is included within the 
meaning of the word territory in section 2 subsection 6 
of the act, the jurisdiction of the National Labor Relations 
Board accordingly embraces unfair labor practices and 
representation proceedings in matters affecting commerce 
between the islands and points outside the territory or 
within the islands themselves. 

Thus, the Wagner Act together with the subsequent Taft
Hartley and Landrum-Griffin Amendments apply to the 

s 1 In the matter of Ronrico Corp., supra, citing H.R. Rep. No. 1147, 
note 42, at p. 9 and S. Rep. No. 573, note 42, at p. 4. 
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Virgin Islands with full force. But, for reasons which have 
more validly now than when first advanced-given the in
cessant claims for more self government-the National 
Labor Relations Board applies the same jurisdictional stand-
ards to the Virgin Islands as ii'' does to the States and to 
Puerto Rico. As a result, the Board only enters into labor 
problems in the Virgin Islands if it would do so had the 
problem arisen in one of the several states or in Puerto 
Rico. 

} 

I 



What Is Justice? 
by 

SAMUEL SLADKUS * 

It has often been said that "Law is the science of Jus
tice". For the past six years I have been privileged to sit 
as a Magistrate in the Criminal Division of the Middlesex 
County Court. Sometimes, I wonder "What is Justice?" 
All the rules and regulations, the constitutions of our State 
and Nation provide the safeguards for the rights of the 
defendant. But how does the average "Joe Citizen" with 
the multiple and various problems of this day and age who 
is unable to hire the services of a legal advocate to protect 
his rights, secure Justice in our lower courts? 

In order to accomplish justice the Magistrate or Judge 
must bear in mind the rule "let the Judge remember to 
keep a connection between his head and his heart" and 
follow the rule as laid down by our famous illustrious 
Chief Justice Arthur T. Vanderbilt in State vs. Hames, 
20 NJL 438 at page 450 wherein he said "The ancient view 
that it is better that many of the guilty be set free than 
to have one innocent man suffer must be reasonably adhered 
to". While absolute justice may not be attainable in a work
a-day world, we n:mst strive for the solution nearest to it. 

* Magistrate, Municipal Court of the Borough of Sayreville, N.J. 
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Report of the President 

VIRGIN ISLANDS BAR ASSOCIATION 

Agreeable to the injunction contained in Rule 54(e) 
of the District Court Rules, I respectfully submit the Presi
dent's written report for the year 1965--commencing from 
the date of my election on January 29, 1965. 

1965 has been an active one for your Association and 
necessarily has placed a heavy responsibility on your Presi
dent in keeping on top of-without the assistance of a 
central and paid staff-the myriad of essential problems 
and details incident to the operation of an active Bar As
sociation. It might be well for me here to stress that the 
lawyer's responsibilities are many, he has a duty to his 
client, an obligation to our legal system and a responsi
bility to the community in which he shares the intellectual 
leadership. The challenges to the lawyer, particularly in 
our rapidly expanding community, are many. He can meet 
them only through co-operating effectively with his fell ow 
lawyers. It is for this reason that a strong organized Bar 
is more important than ever and each of us must bear 
the burden of this responsibility even if, in doing so, we 
must sacrifice of our time. In my opinion, if we are to have 
an active Bar Association, the chores in advancing the 
efforts of the Association must be shared by a substantial 
number of our members and not by a small group chiefly 
spearheaded by its President. All of us must realize that 
ours is still a young Bar so that it is not possible for 
your President to devote all of his time to its activities as 
does the President, say, of the American Bar Association. 

34 



JANUARY 1967 35 

Frankly, this past year I would say that one-third of my 
time has been devoted to Bar matters. This situation must 
change and it can be brought about only by all members 
willingly sharing in the responsibility of carrying out the 
business of the Association and not letting it up to a few 
officers of the Association to carry the burden. Of course, 
if we were an affluent Association ~e could hire a paid 
staff. But that time is not yet with us. 

It is not possible in this report to set forth the many 
problems handled by your President and other officers which 
were covered by extensive correspondence. To do so would 
serve no salutary purpose and would make this report 
unduly burdensome and lengthy. Suffice it will be to say 
that such correspondence, meetings, discussions, etc., were 
extensive, and to now dwell briefly only on the high spots 
of this year's activities which, in my opinion, were: 

1. Court Library in St. Thomas expanded and new books 
purchased; 

2. Through the co-operation of the Government Secre
tary, the office of the Recorder in St. Croix was improved 
enabling the Recorder to be up to date with his records, 
thus offering lawyers and other interested parties better 
service; 

3. May 1st proclaimed Law Day USA by joint resolution 
of Congress. At the request of the President of the Bar, 
the Governor of the Virgin Islands also signed similar 
proclamation for the Virgin Islands; 

4. Arranged for presentation of Robes for the Municipal 
Court Judges; 

5. Acted as host in arranging a luncheon and dinner for 
the Eastern Regional Conference of Attorneys General 
held in St. Thomas February 3rd to 6th; 

6. Represented the Association at the Joint Inter
American Bar Association and Regional Meeting of the 
American Bar Association in San Juan May 22nd to 29th, 
and attended the 28th Annual Judicial Conference of the 
Third Judicial Circuit of the United States in September 
1965 which marked the retirement of the Honorable John 
Biggs, Jr., Chief Judge, after 28 years of service in the 
Federal Judiciary. Also represented and spoke on behalf 
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of the Association at the swearing in ceremonies for the 
newly appointed Municipal Court Judges on April 20, 1965; 
and on January 27, 1966, before the Special Committee of 
the Legislature in connection with Bills numbers 2713 and 
2714 to amend section 91 of chapter 9 and section 535 of 
Title 28 of the V.I. Code, which respectively would permit 
foreign lending companies to carry on business without 
license, etc., and to eliminate the present one year . right 
to redeem in foreclosure actions. 

7. Introduced radio series on "The Living Law" giving 
the layman a better understanding of the law and his rights 
thereunder. This series ran three times a week for 8 weeks 
and covered subjects like "No Shortcuts to Justice"; "The 
Supreme Court: Decisions, Not Advice"; "A World With
out Law"; "To Tell the Truth"; "Find the Motive"; and 
"No Questions Asked". 

8. Instrumental in arranging for the following changes 
in our Rules governing the Bar: 

(a) Changed Association's name from Virgin Islands 
Bar (Integrated) to Virgin Islands Bar Association; 

(b) Increase of dues to $25 annually; and 
(c) Authorized Clerk of the District Court to advise 

the Bar Association President of applicants seeking admis
sion to the Bar. 

9. Discussion with Mr. Ed Kuhn, present President of 
the American Bar Association, which hopefully may lead 
to the Virgin Islands Bar Association being accepted as a 
member of the A.B.A. with right to a delegate; 

10. Close co-operation with the Chairmen of the Com
mittees on Unauthorized Practice of Law and Professional 
Ethics and Grievance of our Association and the A.B.A., 
which hopefully will be instrumental in strengthening ad
herence by members to the locally adopted Canons of Eth
ics of the A.B.A. under which we operate; 

11. Assisted in implementing an educational rehabilita
tion program at Richmond Penitentiary and also followed 
through on the Bar's resolution dated January 29, 1965, 
to the Governor and Legislature concerning rehabilitation 
of juveniles; 
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12. Represented the Association and spoke and sub
mitted memorandum to the Committee of the Whole of 
the Virgin Islands Legislature on the night of February 3, 
1965, advocating passage of Bill number 2327 to enact the 
Uniform Commercial Code. This Bill was enacted and 
approved by the Governor and is now the law. 

13. Attended each scheduled meeting of the Judicial 
Council of the Virgin Islands; 

14. Arranged with the Committee on Continuing Legal 
Education of the American Law Institute and the American 
Bar Association for a two day course on the Uniform Com
mercial Code. This two day course was successfully held 
on November 18 and 19, 1965, with Dean William Hawk
land and Peter F. Coogan as the distinguished lecturers. 

15. Arranged for_ the publication and distribution on 
November 15, 1965, of the first issue of the Virgin Islands 
Bar News; 

16. To evidence the Association's interest in community 
affairs, I accepted membership on the Community Action 
Policy Advisory Board to the Commission for Human 
Services. This Commission is the Community Action Agency 
in the Virgin Islands for programs under Title II, A, of 
the Economic Opportunity Act of 1964 involved in mobiliz
ing the resources of the Virgin Islands to combat poverty. 
I accepted this assignment primarily because I know that 
the time would come-and I wished to anticipate it-that 
the Co-ordinator of Programs of the Commission would 
be seeking the aid of the Bar to help shape a program to 
offer legal services to the poor. As you know, the District 
Court of the Virgin Islands promulgated a Plan to imple
ment the Criminal Justice Act of 1964. This plan was ap
proved by the Third Circuit and is in operation so that the 
indigent accused persons in our community are assured 
counsel in criminal cases as required by the U.S. Supreme 
Court decisions in the Gideon and Escobedo cases. I might 
note that the then Chief Judge Biggs designated George 
H. T. Dudley as the Virgin Islands representative on the 
Advisory Board to the Judicial Council of the Third Cir
cuit in connection with implementation of the Criminal 
·Justice Act of 1964. As I anticipated, the Community Ac-
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tion Agency is about to consider the problem of making 
legal services other than criminal representation more 
readily available to persons of low and medium income. 
Unfortunately, the Bar in the Virgin Islands has never 
seriously interested itself in this problem. The time has now 
come when it should do so and this can best be accomplished 
by offering leadership in solving this problem to the Com
munity Action Agency. Some Federal funds will be avail
able to the Agency but the Bar's fullest co-operation is 
required for limited Federal available funds will not solve 
the problem alone. 

The Virgin Islands Bar Association should, therefore, 
seriously consider establishing under its auspices, in co
operation with the Community Action Agency, a form of 
Legal Aid Society to off er services under the Economic 
Opportunity Programs, in accordance with standards al
ready established by the A.B.A. and the National Legal 
Aid and Defender Association, to aid in offering guidance 
to meet the full legal needs of indigent people. 

Under Rule 54 (c), your President in his annual report 
is required to make recommendations for improvement of 
the Bar. In this reference, if I may, I would like to refer 
to my report filed in January 1957 as your first President 
of the Virgin Islands Bar (Integrated) . It is significant 
to me that at that time I reviewed what I had advocated 
in May of 1954 when I was President of the then voluntary 
Virgin Islands Bar Association. The critical goals I set for 
myself in 1954 were to: 

1. Raise the standards for qualification to admission to 
our Bar particularly by providing that "accredited law 
school" did not include a correspondence course; 

2. An integrated Bar; 
3. Improve Public Relations by (a) use of radio; (b) use 

of press; ( c) increased participation in activities of civic 
nature; and ( d) some form of legal aid or lawyer referral 
service; 

4. Increase the residence requirements for admission of 
attorneys to one year. 

In my report of 1957 I indicated that, except for Public 
Relations and St. Croix and St. Thomas Lawyer Relations, 
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we had made strong advances. I then went on to suggest 
what would further strengthen our Bar and advocated: 

(a) Activate the operations of the Committees and se
cure adequate public notice of their work, so that there may 
be more awareness by the public of the services rendered 
to the community. In this regard it might be well to sug
gest that such member of the Board-of Governors takes 
on supervision of at least one committee. Thus, all com
mittees will have persistent drive and direction, and the 
President will have unified support. 

(b) Improving our Public Relations and perhaps chang
ing the name of the Committee handling this extremely 
important function to Committee on Public Information
this on the premise that we have nothing to sell except 
knowledge and information of whom we are and what we 
can do. Only by such education of the public can we hope 
to dissipate the present deep-seated distrust of the lawyer. 

( c) Eliminate the present lack of interest in Bar activi
ties by a substantial segment of our membership. To ac
complish this I suggest : 

1. Periodic issuance of a Bar Bulletin; 
2. Get back to the ancient tradition of good fellowship. 

This is a tradition inherited from the English which grew 
out of their system of training for the Bar. Brought to
gether in their Inns at the common table, the Bar shared 
the common life of a kin group. To foster this fraternalism 
is not the work of one committee to be sure; it is the work 
of the entire membership. It is a spirit informed by com
mon interest in a great calling and illumined by dedication 
to the cause of justice according to law, which is our seal. 
That justice which Webster called the ligament which 
holds civilized beings and civilized nations together. The 
best way I know to accomplish this was well expressed by 
onetime Chief Justice of New York Benjamin Pratt who, 
at a Bar meeting, said: 

Brethren, above all things, forsake not the assembling of 
yourselves together. My advice to you and all the young 
gentlemen coming up, as well as those on the stage, is 
never to suffer such meetings to go into disuse, let who will 
clamor about them. 
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I said in 1957 and repeat now that we do not expect 
miracles. However, to be a meaningful Bar we must expect 
improvements. 

Besides what I advocated in 1957-still unfulfilled-I, at 
this time, recommend and stress the following four items: 

1. A complete review and overhaul of the By-laws and 
Rules governing the integrated Bar. After almost 10 years 
-with few changes-this is long overdue. Once this is done 
by a Special Committee or otherwise and reviewed and ap
proved by all members, the proposed new By-laws and 
Rules would then be submitted to the Court for approval 
and implementation. 

2. A series of lectures on the Canons of Ethics. I find 
that in many instances our members have little familiarity 
with the Canons of Ethics. Such lectures would also be 
helpful to prospective applicants to the Bar. 

3. Set up some form of Legal Aid in co-operation with 
the Community Action Agency to off er services in civil 
matters to the needy. 

4. Agreement by all members of the Association to volun
teer to assist the President a specific number of hours each 
year at specified times on Bar Association business. This 
would furnish the President with a necessary labor pool of 
members to whom he could assign specific Bar activities 
for implementation. 

In closing, I wish to thank all my colleagues who have 
worked with me this past year in moving our Bar along. 
I believe we have made forward strides but it is now incum
bent on each of us to help keep up the acceleration. This 
cannot be a one man organization if you truly want a pro
gressive Bar. \.Vith the increasing number of attorneys and 
the booming economy, an active Bar, I am sure we must 
all agree, is an absolute necessity. To attain this goal each 
of us must make sacrifices. My suggestion of pooling hours 
is just that-a suggestion-many other areas are open to 
participation by all members. What is the important thing 
is that each of us must, as part of his obligation as an 
attorney, be willing to contribute of his time, and even 
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money on occasion, to be sure that our Bar Association 
becomes strong and active and remains so. 

Dated: FEBRUARY 3, 1966 

LOUIS HOFFMAN 

President 
Virgin lsla1ids Bar Association 
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THE VIRGIN ISLANDS BAR 

ELEVENTH ANNUAL MEETING 
February 7, 1966 
Charlotte Amalie 
St. Thomas, V.I. 

" The li!e of the law has not 
been logic, but experience ..•. " 

-Oliver Wendell Holmes 

MINUTES OF THE 

ELEVENTH ANNUAL MEETING OF THE 
VIRGIN ISLANDS BAR ASSOCIATION 

The meeting was called to order at 9: 45 a.m. in the Mu
nicipal Court (Part I), Charlotte Amalie, St. Thomas, 
Virgin Islands, on the 7th day of February 1966, pur
suant to notice of said annual meeting dated January 15, 
1966. 

The President, Louis Hoffman, presided. Thomas D. Ire
land, Secretary, called the roll and it was ascertained that 
thirty-six (36) members were present. (The largest at
tendance in the Bar's history.) The President thereupon 
declared that a quorum. was present. 

The President welcomed guests and new members. 
The Honorable Alexander A. Farrelly, Judge of the Mu

nicipal Court, was called upon by the President to give 
an address of welcome. 
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Judge Farrelly spoke interestingly of some of the legal 
highlights of 1965: He spoke of, among other things, The 
Criminal Justice Act becoming operative; the expansion 
of the Municipal Court and the enlargement of its juris
diction; the success of the seminar relating to the Uniform 
Commercial Code; and the beneficent effect of our "buoyant 
economy" on the legal profession. 

A motion to dispense with the reading of the minutes 
of the last annual meeting was made, and as there were 
no amendments or corrections, it was unanimously sec
onded and carried. 

PRESIDENT'S REPORT 

President Louis Hoffman, in submitting his Annual Re
port, stressed urgently the need for a strong, active, organ
ized Bar Association; he insisted that the President and 
a limited nucleus of committed members could no longer 
bear the burden of responsibility of the larger group. Of 
particular meaning in this· context, he ref erred to the Eng
lish tradition growing out of their tra:ining for the Bar, 
in which the English Bar inns were brought together at 
a common table, fostering fraternalism and kinship. He 
concluded his report with an expression of gratitude to 
those colleagues who had been of considerable help in ac
celerating the Association's forward movement. 

TREASURER'S REPORT 

William W. Bailey, Treasurer, submitted his report, 
mentioning regretfully that the Association's financial pic
ture was not particularly roseate but added hopefully that 
if ali delinquencies were paid, the situation could be im
proved somewhat. In commending President Hoffman's 
efforts, he heartily seconded Mr. Hoffman's recommenda
tion that the Bar needed continuing support from all 
members. 

AUDITING COMMITTEE REPORT 

The Treasurer's Report, which showed a balance on 
hand at year's end of $309.27, total receipts of $3,465.00, 
with a net balance on hand after expenses of $1,773.71, 
drew the comment from Mr. McGowan, Auditing Com
mittee Chairman, that the balance on hand was subject 



44 V.I. BAR JOURNAL 

to payment of the bill from the American Law Institution 
( Continuing Legal Education Department) and he won
dered if the Chair would permit observations and comment 
on ways and means of raising funds towards continuing 
legal education. Upon assent from the Chair, Attorney 
James Bough suggested that the Bar explore certain areas 
for obtaining funds to further the work of assisting indi
gents and other community programs. He noted that if 
the Bar were to prepare a prospectus, such funds might 
eventuate from foundations providing grants to under
developed areas. He recommended that committees be ap
pointed in this undertaking and that our judges be made 
chairmen of such committees. 

Attorney Daniel W. Ambrose inquired what steps in an 
effort to keep delinquent dues at a minimum, could be 
taken. President Hoffman stated that measures were being 
taken to correct this situation. 

David E. Maas stated that, with respect to new programs 
developed by the Federal Government for assistance to 
indigents, Virgin Islands Attorneys have been giving such 
assistance quietly and without publicity for years. Attorney 
Maas suggested that a special committee be appointed to 
study the operation of the Courts and the way cases are 
presented to see if those systems now make it more expen
sive for counsel to represent such clients. Mr. Hoffman 
remarked that the matter could be presented to the Judicial 
Council for further study. 

President Hoffman then suggested that the meeting, for 
purposes of business before the group, be temporarily sus
pended to permit Dr. Alonzo Moron, Urban Renewal Board, 
a guest speaker, to address the meeting. The suggestion, 
in the form of a motion, was then moved and carried unani
mously. 

Dr. Moron's subject: The construction of John F. Ken
nedy Government Center. Dr'. Moron presented a sizeable, 
well documented chart showing location of the buildings 
in the complex, with photos of the working model affixed 
to his chart. Final drawings, for which a grant of $170,000 
for planning was awarded, will be ready, said Dr. Moron, 
in March. The land itself is not yet fully acquired, pending 
final condemnation proceedings. Financing should be com-
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pleted after the current session of Congress adjourns. Then 
one more year is required before bids can be advertised 
and construction begun. Dr. Moron suggested that the Bar 
could be of considerable service in expediting this matter. 
He then spoke briefly of the remodeling and refurbishing 
of the present District Court premises, scheduled to start 
shortly under the aegis of the General Services Adminis
tration. 

President Hoffman then queried Dr. Moron as to the 
plans for the old post office site and was told that after 
the post office has removed to its location in the cluster 
of new buildings, the local government may take title with 
the possibility of locating the new library on the old post 
office site. 

Attorney David E. Maas inquired about parking facilities 
in the new area and was told that some parking will be . 
available around the building complex but that maximum 
accommodations will be available, to the extent of two 
or three hundred cars, under the buildings, this in addition 
to parking facilities for the Federal building. 

When asked to pinpoint the site of the Federal building, 
Dr. Moron stated it v,rould be located at the east end of 
the site, south of Norre Gade, and within easy walking 
distance from the street. 

Having extended the thanks and appreciation of the 
entire group to Dr. Moron, the president re-opened the 
meeting for the conduct of the business remaining on the 
agenda. 

Mr. Dudley then spoke, at President Hoffman's sugges
tion that general comments be made in the brief time re
maining before adjournment for luncheon, with respect to 
creating a more actively engaged Bar Association. He ex
pressed the thought that the Bar diverged more each year, 
in his opinion, from their position of joint venturers be
cause of lack of an appropriate meeting place. He recom
mended that a committee be appointed to give serious 
thought to the acquisition of land and the construction of 
a Bar Association building with the consequent incentive 
to attend meetings, the availability of reading facilities 

· and attendant advantages. 
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It was then moved and unanimously carried that the 
meeting adjourn for lunch, to return for the afternoon 
session at 1: 30 p.m. 

(ADJOURNMENT) 

(Afternoon Session) 

COMMITTEE ON LEGISLATION AND LAW REFORM 

Peter O'Dea, Esq., Assistant Attorney General, referred 
to recent enactments by the legislature : 

1. The enactment of a general plan for c~nstruction of 
a new airport in th~ Lagoon area in St. Thomas. 

2. An appropriation to purchase Sara Hill for purposes 
of expanding facilities at Harry S Truman Airport. 

3. In the area of community development, it is proposed 
to establish low-cost housing in the Estate Demarara sec
tion. 

4. Tax exemptions: That franchised business operators, 
fishermen, farmers and contractors who build houses for 
less than $17,500.00 be excluded from a tax on gross re
ceipts. 

5. Authorization for Westinghouse Electric Company to 
erect the generating plant in St. Thomas; as well as to 
contract for the purchase of a steam generating plant at 
$2,500,000 on St. Croix. 

6. Based on the Organic Act of 1963, the local govern
ment is now developing means in use throughout the United 
States of financing through municipal bonds. Permitted 
under general obligation bonds will be the financing of 
hospitals, schools, water systems, etc. 

7. Mail Order Tax: Has been abolished. 
8. Industrial Incentive Board: Transferred from Gov

ernment Secretary to Department of Commerce. 
9. Motor Vehicle Law: Juvenile violators of highway 

rules may be fined a minimum of $50.00, their license re
voked, and any motor vehicle owned by such minor may 
be impounded by the Probation Officer, if used by consent 
of the owner. 

10. Public Utilities Commission: Powers increased, as 
well as scope of jurisdiction. Rate schedules must be ap
proved. Efficiency of service may be inquired into. 
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11. Tax Exemption Law amended in 1965 to provide tax 
exemptions. May be granted in addition to or without grant
ing of subsidies. 

12. An emergency situation relating to fresh water re
strictions were imposed on well drilling. Geologists from 
the Public Works Department and Dep~rtment of Interior 
will do research on our water table. 

13. Wills: Under Title 15, Virgin Islands Code, non
resident executors could not qualify to serve here; how
ever, as amended, non-residents now qualify under certain 
conditions. (15 V.I.C. 235(c)) 

14. Workmen's Compensation Law: Rates increased. 
Modernization of law necessary, since there had been no 
change in premium fixed twenty years ago. Under the 
revision, employers may now be included in benefits. Also, 
employers hiring only one employee now qualify for cov
erage. Included in the revision: Those employees traveling 
on legitimate company business for employer elsewhere 
than in St. Thomas, etc., now enjoy coverage. Review of 
the law with respect to employees working out of the juris
diction now provides a ninety-day limit, as in the New York 
statutes. 

15. Opinions of the Attorney General: These, under con
tract with Equity Publishing, will be bound under hard 
cover, beginning with the year 1935. 

16. Legislation with respect to licensing of real estate 
brokers and salesmen: A Board to review applicants' quali
fications. No person shall be licensed unless actively par
ticipating in the practice of general real estate for a period 
of not less than two years. Written examination will be 
required. 

17. The reporting of physical abuses to children will now 
be required. Physicians treating children injured by severe 
physical beating will be required to report such cases to 
the police. 

18. Federal monies have been appropriated to encourage 
and foster cultural aspects of American Life and traditions. 
Our legislature is to establish a council on the arts, hoping 
to give our citizens the opportunity to view musical and 
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dramatic performances and the like. The Council will func
tion under the jurisdiction of the Department of Education. 

19. Department of Public Safety recommendatie,ns: The 
Commissioner is asking for regulations authorizing him to 
inaugurate basic training programs for police. Licenses for 
taxicab operators now granted for a two-year period, with 
a corresponding increase in fee. License plates will carry 
a sticker changing the year instead of issuing these plates 
annually. Commissioner is asking that all taxicab operators 
carry a dome light on the roof of their vehicles, to be lit 
as use dictates; also asked for is the use of "On Duty" or 
"Off Duty"' signs. 

LEG1_L EDUCATION AND ADMISSION TO THE BAR 

Mr. Young sent his regrets as he was unable to attend. 
His letter, addres3ed to President Hoffman, stated that as 
Chairman of foe Committee on Legal Ed.1cation and Ad
mission to the Bar, he believed that the Bar-appointed 
Committee on Admissions was superseded by the Court
appointed Committee of Bar Examin~rs; that according to 
Rule 56, it appears that all applicants for admission to th•~ 
Bar, whether applying on motion by reason of five or mor:? 
years of active practice or whethf:r applying to take the 
written examination, are processed by and through the 
Committee of Bar Examiners; that that Committee not 
only has the duty and responsibility for the written ex
aminations, but is charged with the responsibility of exam
ining all applicants as to their professional fitness; and 
that the Chairman of that Committee, Edith Bornn, shouJ<i 
report on the activities in this connection. 

Mr. Young further stated in his letter that full credit 
should be given to President Hoffman as to the work and 
effort that went into the legal education aspects of having 
qualified lecturHs come to the Virgin Islands to conduct 
the seminar on the Uniform Commercial Code. 

BAR EXAMINING COMMITTEE 

Edith L. Bornn, Chairman of this Committee, prefaced 
her report by commenting on her attending, in Miami, the 
meeting of the National Conference of Bar Examiners, 
which she found extremely worthwhile, it giving her con-
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siderable insight into other bar examining committee opera
tions. Of particular interest was the contacts made with 
professional agencies who correct bar examination papers. 
It was her thought that perhaps professional people should 
be called in to perform this function here. Her report: 

REPORT OF THE BAR EXAMINING COMMITTEE 

TO THE 

VIRGIN ISLANDS BAR (INTEGRATED) 

ANNUAL MEETING 

February 7, 1966 

The present membership of the Bar Examining Com-
mittee is as follows: · 

Edith L. Bornn, Chairman 
Warren H. Young, Vice-Chairman 
Harry Dreis, Secretary 
William W. Bailey 
Douglas E. Brown 

The past year has been perhaps the busiest the Bar 
Examining Committee has ever had. Two Bar Examina
tions were administered by the Committee-a special ex
amination in March to two candidates and the regular 
annual examination in October to six of eight candidates. 
No candidates taking the March examination were success
ful, but of the six who took the October examination, four 
successfully passed. The application of one person was un
favorably recommendea by the Committee to the Court. 

Moreover, the time needed to correct the examinations 
has been increased not only because of the increased num
ber of persons taking the examinations, but because the 
Bar Examining Committee now gives an entirely essay 
type examination which necessarily takes a great many 
more hours to correct. The Committee spent four days 
following the March examination correcting those papers 
and a total of six all-day sessions correcting the October 
examinations. 

In addition to the increased time put in by the Com
mittee with reference to the Bar examinations, there have 
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been a greater number of inquiries to the Committee by 
persons interested in information regarding admission pro
cedure and requirements in the Virgin Islands. In the year 
1965 there were twenty-seven such inquiries handled by 
the Committee; besides, in 1965, thirteen applications were 
received by the Committee for admission to the Virgin 
Islands Bar, more than double the number of applications 
in the preceding year. 

During 1965 and through the first months of this year, 
a total of ten persons have been admitted to the Bar of 
the Virgin Islands. Of those ten, the admission of one, that 
of Mr. McMullen, is being cancelled, and the admission of 
another, that of Mr. Ocean, was made. conditional by the 
Court since the Court admitted this candidate without 
recommendation from the Committee due to the fact that 
character examinatl0n of the candidate is still pending 
and being investigated by the Committee. 

There are presently ten applications pending before the 
Committee and it is understood that at least two more 
applications may be expected from persons who have al
ready taken up residence here for the purpose of admis
sion to the Bar. 

Of those whose applications are pending, four are candi
dates for examination or re-examination, the remainder 
being applicants for admission on motion. 

Then ten applications pending before the Committee 
are as follows: 

Felix A. Bello 
George A. Beretta 
Wayne Brandenburg 
Allan A. Christian 
Sidney A. Cohen 
Gerald Dannenberg 
James Doyle, III 
Alexander A. Fari·elly 
Raymond L. Finch 
Edward J. Ocean 
Homer Hewitt 

The Committee recommends to the Bar that in reviewing 
the Rules of Court pertaining to the Bar Association, that 
a careful review also be made of the Rules of Admission. 
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The Committee applies the Rules as it understands their 
meaning and intent. Admission on the grounds of special 
exception or change in interpretation of the Rules is the 
province of the Judge, and, of course, the Committee's 
recommendations on each applicant are advisory only to 
the Court. The Committee is of the opinion that the Bar 
and the Court wish the Rules to be applied uniformly to 
all applicants, yet there are frequently applicants and mem
bers of the Bar who urge admission on some special or 
individual basis. We think that if the Bar does not approve 
the rules of admission, a request should be made to the 
Court for a change of the rules and not to attempt a change 
in their application as it applies to someone whose admis
sion one sponsors with the expectation that thereafter the 
Committee will revert to strict application of the rules to 
all others. · 

If the Bar is not behind the Rules of Admission, we urge 
that you examine them and request amendment to meet 
today's needs and today's thinking. But we urge, too, that 
you think in terms of what's best for the Virgin Islands 
Bar-not in terms of an individual or your own law clerk. 
Specifically, the requirements for admission are divided 
into two categories-those addressed to qualification as a 
legal technician and those addressed to qualification as to 
character. There seems to be little change desired or needed 
in requirements as to legal education and proficiency. But 
as the Committee tries to apply the requirement as to 
moral character, we find either lack of understanding on 
the part of the Bar as to the procedure required or opposi
tion to the need for investigation by the Committee in this 
aspect of eligibility. It is your prerogative to decide whether 
you want a wide open Bar or you want members of the 
Bar to meet certain basic requirements and qualifications. 
If the Bar believes that applicants should be of good moral 
character, then you have ~ right to demand thorough in
vestigation by the Committee on this score, but it is then 
essential that the Bar support and assist the Committee 
in its investigation and enforcement of this rule. Last year, 
the Bar requested that the Committee circularize members 
of the Bar for any information or comments they may have 
,vith respect to pending applicants. The Committee sent 
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out such a circular in August listing all of the applicants 
ready for admission in September and only two replies 
were received, and this despite the fact that at least two 
members of the Bar had approached members of the 
Committee stating their opinions as to the ineligibility on 
a character basis of at least two of the applicants. 

Another area where there appears to be some difference 
of opinion within the Bar is with respect to the residence 
requirement. It was the entire Bar which recommended to 
the Court an 18-month continuous residence requirement. 
The Court did not accept the 18-month recommendation, 
but did accept a one year provision. This was for years 
interpreted t9J mean continuous and uninterrupted residence 
for the perib'd. Then a decision of the Court interpreted 
this requirement as meaning "domicile" and not necessarily 
"presence", st:.iting that the reason for the absences from 
the jurisdiction must be taken into consideration. Now the 
Committee has persons who come down for an interview 
with the Committee after filing application and return, 
close to the termination of their year, and expect to be 
admitted. In these instances, the Committee recommends 
according to the circumstances in each case and the Court 
decides. But this gradually becomes a case by case decision 
which was not the intent of the rule. 

We have another problem-that of the so-called govern
ment attorneys and the application to them of the rule of 
five years of practice immediately preceding their applica
tion. Is practice in the Virgin Islands to be counted towards 
meeting this five-year requirement? Exceptions having been 
made to the original interpretation of the rule in accord
ance with its language, there continue to be additional 
"exceptions" pressed upon the Committee. 

And, lastly, let me remind the Bar of its postponement 
of consideration of the matter of admission by motion 
being made dependent on a true reciprocity of admission 
basis. In this respect we merely point out that more states 
are now adopting the admission by examination only pro
cedure. 

The present Bar Examining Committee is a very con
scientious group and, at great sacrifice of time, has met 
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in the past year more often than in the past five years 
put together. For the first time the Committee gave two 
examinations in one year, for the first time more than 
four persons sat one examination, for the first time these 
examinations have been exclusively of the essay type, for 
the first time the Committee was faced with serious ques
tions as to what constitutes good moral character or rather 
as to whether certain behavior patterns of applicants were 
such as to deny a certification by the Committee of good 
moral character. 

Respectfully submitted, 

Edith L. Bornn, Chairman 

Harry Dreis, Secretary 

Af>MISSIONS-1965-early 1966 

William A. Pallme 
Britian H. Bryant 
Ronald H. Tonkin 
Vincent A. Gamal 
Chester McMullen 
Harry Gould 
Howard K. Gibbs 
Michael E. Bruno 
Winston Hodge 
Edward J. Ocean 

Mrs. Bornn concluded by expressing tribute to the entire 
Committee, for its conscientious application to its duties 
with particular appreciation to Mr. Young for coming from 
St. Croix for the many meetings of the Committee and to 
Mr. Douglas Brown who was particularly cooperative. 

President Hoffman commented that with so small a com
mittee, too much is expected of it, that the Court is obli
gated to follow-up, and that with stress being placed on 
revising the rules of the Court, this particular phase 
should certainly be revised, so that the burden not rest 
so completely on the Examining Committee. He felt that 
the character committee also should work closely with the 
Bar Examining Committee ; that the District Court should 
appoint a comr~ittee to enforce rules, with the bar tighten-
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ing the framework sufficiently so that the Court has little 
leeway. 

Mr. Isherwood asked for a brief period of comment to 
take a sampling of attitudes with respect to the three areas 
of difference of opinion, i.e., the residence requirement, 
the application of the rule of five years of practice im
mediately preceding a government attorney's application 
here, and the admission by motion being made dependant 
on a reciprocity of admission basis. 

There then followed a lively exchange of opinions and 
the l'resident asked if members would volunteer to give 
substantial time toward the preparation and resolution of 
some of the problems touched on by Mrs. Bornn's report. 
Those volunteering for this task were: 

Messrs. Bough, B. Bryant, Isherwood, Maas, Richards, 
Dudley and Qualls. 

Judge Moorehead moved that a vote of thanks be given 
to the Bar Examining Committee; this was seconded and 
voted unanimously. 

George Dudley then moved that the Chair direct the 
president of each chapter, St. Thomas and St. Croix, that 
the first order of business will be to consider the three 
points raised by the Chairman of the Bar Examining Com
mittee, namely: (1) the reciprocity rule, (2) whether or 
not practice in the Government offices constitutes a part 
of the five-year rule with respect t9 admission on motion, 
and (3) whether or not the twelve-month residence re
quirement should be actual, physical residence or inter
preted as domicile. It was further requested that the chair
men of the committees be notified so they may be present 
at the meeting on these points. 

The motion having been put in the form of a resolution, 
it was then seconded and so moved. 
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COMMITTEE ON UNAUTHORIZED PRACTICE OF LAW 

United States Attorney Almeric L. Christian reported: 
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REPORT OF THE COMMITTEE ON UNAUTHORIZED PRACTICE 
VIRGIN ISLANDS BAR ASSOCIATION 

MEMBERS of the Committee: 
Almeric L. Christian, Chairman 
Daniel W. Ambrose, Esq. 
Mrs. Edith L. Bornn, Esq. 
John D. Marsh, Esq. , 
John F. James, Esq. 
James A. Richards, Jr., Esq. 

The Committee on Unauthorized Practice of Law met on 
August 6, 1965, at the call o.f the Chairman of the said 
Committee. Before the .Committee for its disposition at 
that time was complai~t by Mr. Alfred H. Lockhart, a 
businessman of Charlotte Amalie, Virgin Islands. 

By letter dated July 22, 1965, addressed to the Chairman 
of the Committee, Mr. Lockhart complained that Mr. Charl1.~s 
S. Waggoner, II, a Law Clerk in the offices of Maas and 
Ireland, Esqs., had given legal advice and had written a 
legal opinion to the Virgin Islands National Bank con
cerning a real estate transaction in which Mr. Lockh~rt 
was involved as seller. Mr. Lockhart further alleged that 
by reason of the acts of Mr. Waggoner, the sale had been 
delayed and was consummated only after he had con
sulted with Mr. Waggoner and had incurred additional 
legal fees. On the above mentioned date the Committee 
heard the testimony of Mr. Lockhart and thereafter ad
journed the hearing to a later date. 

The Committee again met on November 12, 1965, at 
which time both Mr. Lockhart and Mr. Waggoner testified. 
Joseph W. McGowan, Esq., also appeared before the Com
mittee and testified as to one other alleged act of unauthor
ized practice by Mr. Waggoner. 

At the close of the testimony, the Committee went in.to 
executive session, and at the close of its deliberations unani
mously reached certain conclusions, which have been sub
mitted to the Judge of the District Court by the Chairman 
of the Committee. As this matter is still under advisement 
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by the Judge of the District Court, the findings and rec
ommendations of the Committee are not included in thls 
report. As chairman of the Committee, however, it is my 
suggestion that at such time as the Court hands down a 
decision in this matter, the same be circulated among the 
members of the Bar. This suggestion is offered so that 
if a decision favorable to Mr. Waggoner is made, the mem
bers of the Bar having heard of the charges, ought to be 
apprised of such decision. On the other hand, if the Court 
makes a decision declaring that Mr. Waggoner did in 
fact ~ngage in unauthorized practice of law, and should the 
Court impose punishment of any sort, the dissemination 
of this information would have a salutory effect on the 
number of lawyers not yet admitted, but who are report
edly practicing law without proper authorization. 

The Committee received a second communicat ion alleg
ing unauthorized practice by Mr. Sidney A. Cohen, also a 
Law Clerk employed by the firm of Maas, and Ireland. 
Details of this complaint were not set forth in the letter 
from the complaining party, the Committee on Admissions, 
but such details, it was said, would be made available to 
the Committee on Unauthorized Practice on request. Since 
this complaint was received just a few weeks before the 
date of the scheduled annual meeting, no action has been 
taken. The letter will be turned over to the Committee 
appointed for the calendar year 1966. 

During the year last passed, the Committee on Unau
thorized Practice undertook to draft rules and regulations 
which would clearly define unauthorized practice. Addition
ally, the committee undertook to draft an act which would 
impose penalties for the unauthorized practice of law. To 
date, however, the Committee has not completed these 
proposed tasks. It is the hope of the Committee that its 
successor will complete these two undertakings. 

Dated: February 7, 1966 
Almeric L. Christian 
Chairman 

COMMITTEE ON PROFESSIONAL ETHICS AND GRIEVANCES 

Chairman, George Dudley reported that the Committee 
did not meet during the year largely because such com-
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plaints as were reported by the association were handled 
by the President and resolved by him without having to 
refer same to the Committee. These complaints were gen
erally of two kinds, Mr. Dudley stated: (a) Those arising 
from persons developing disputes with attorneys over dis
agreement concerning payment of fees, and (b) the "tempta
tion that many members encounter to · procure indirect 
advertisement by engaging in business as such ( princi
pally the real estate business) either individually or in 
association with laymen, which has been frowned upon by 
the American Bar Association as unethical. Fortunately 
so far the President has succeeded in dissuading the few 
off enders we have had in this regard from continuing the 
practice." 

COMMITTEE ON PUBLIC RELATIONS AND ENTERTAINMENT 

President Hoffman apologized to David Maas for usurp
ing his duties as Chairman of this committee, whereupon 
Mr. Maas offered a vote of thanks to Mr. Hoffman for the 
work accomplished. 

LIBRARY COMMITTEE 

Chairman, George Dudley reported on the progress, which 
is considerable, with respect to the condition of the Dis
trict Court Library; on major purchases made by the Dis
trict Court; on the receipt of additional texts from the 
Administrative Office of the United States Courts. As to 
the receipt of the Northwestern Reporter, Southeastern 
Reporter, etc., while these reports are of considerable 
help, they are housed, unfortunately, in the attic of the 
Court on temporary wood shelving and are not easily ac
cessible. Upkeep of the library in St. Thomas, stated 
Mr. Dudley, has been fair. The books are dusty from lack 
of cleaning; many need rebinding. Old age, rats and care
less handling are beginning to take their toll. The condition 
of the library in St. Croix is even more deplorable, though 
this is in no way a reflection on the Clerk's office there, 
since that office has no time to attend to the Library. 

The Committee recommends that (1) it might be possible 
to arrange for janitorial service from Department of Pub
li~ Safety for cleaning the St. Croix Library; (2) when 
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money is available from the Library Fund, the Court 
should authorize purchasing such additional National Re
ports as are still missing both in St. Thomas and St. Croix. 
Additionally, the missing volumes of the Decennial Digest 
System should be purchased, as well as pocket parts for 
Federal Practice (Barron & Holtzoff), American Jurispru
dence, and Internal Revenue Code; (3) metal shelving be 
obtained via requisition from the Administrative Off\ce of 
the United States Courts, this to expand the capacity of 
the library adjacent to the Judge's Chambers in St. Thomas; 
(4) ntjssing volumes be replaced; (5) needed re-binding be 
done; (6) United States Code Congressional Service prior 
to 1950 and 1951 be obtained as well as a complete set of 
the United States Statutes at Large. 

The balance in the Law Library Fund at the end of 
December, 1965 was $2,398.53. 

LAW DAY COMMITTEE 

President Hoffman reported in Mr. de Jongh's absence 
as follows: That Law Day conflicts with Carnival; that the 
Governor issued a proclamation and that the churches of
fered prayers. 

UNIFORM CODES COMMITTEE 

Mr. Grunert stated that he felt the Uniform Commercial 
Code was one of the most significant laws adopted. The 
two-day seminar held November 18 and 19, 1965, was 
highly successful and we were fortunate to have two dis
tinguished lecturers: Dean William Hawkland and Peter F. 
Coogan. Mr. Isherwood asked if provisions were being 
made for a single filing office in the Virgin Islands, and 
Mr. Grunert replied that no organization effort has yet 
been made, as far as he knows, to which President Hoffman 
concurred, and suggested that a letter be prepared and 
directed to Peter O'Dea's Committee to see if the problem 
could be further explored. 

Mr. Bough then inquired as to how St. Croix attorneys 
filed and was told by Mr. Isherwood that this was done in 
the Recorder's office but that he did not feel this fully satis
fied the provisions of the Code. 
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JUVENILE DETENTION FACILITIES COMMITTEE 

Judge Michael spoke movingly and with considerable tell
ing detail as to what has been accomplished in this field. 
He concluded his report by recommending strongly that 
the ten-year Master Plan developed in 1964 for the expan
sion of institutional facilities at Anna's Hope, St. Croix, 
be shortened and that the Bar focus its attention on this 
goal as a worthwhile accomplishment. 

To those members who wish to read this report in its 
entirety, Secretary Tim Ireland will be more than pleased 
to furnish a copy of the same. 

BAR JOURNAL 

In Mrs. Clarice Bryan's absence, President Hoffman 
reported as follows: It is urged most strongly that we get 
this publication into the hands of members; it is a great 
asset to the Bar Association and everything possible should 
be done to obtain help, contributions, news articles and the 
like. 

ELECTION OF OFFICERS 

Guy Qualls made the motion that the present slate of 
officers, i.e., 

Louis Hoffman-President 
James H. Isherwood-Vice President 
Thomas D. Ireland-Secretary 
William W. Bailey-Treasurer 

be re-elected. The motion being seconded by Alphonso 
Christian, it was so VOTED. 

Board of Governors 
A discussion relating to the nomination of three persons 

to the Board of Governors was had and upon the motion 
by Alphonso Christian to nominate Russell B. Johnson, 
Harry Dreis and Daniel W. Ambrose, it was thereupon 
seconded by Croxton Williams and so VOTED. 

Committee on Professional Ethics 
rhe St. Thomas Chapter of the Bar Association there

upon went into session for the purpose of electing three 
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members to this committee. Messrs. Harry Dreis, Almeric 
Christian and George Dudley being unanimously elected, 
this chapter adjourned and the St. Croix chapter went into 
session for the purpose of electing two members to this 
committee. Messrs. Russell B. Johnson and Guy Qualls 
being unanimously elected, the meeting was then adjourned. 

Auditing Committee 
Upon motion from the floor that Mr. McGowan and 

Mr. Rogers be nominated to the Auditing Committee, it 
was m<;>ved and seconded and carried unanimously, and 
Messrs. McGowan and Rogers were elected to the Auditing 
Committee. 

NEW BUSINESS 

Russell Johnson stated : When a Municipal Court con
victs in an offense where suspension of license is involved, 
and the penalty is given, namely, imprisonment, suspension 
or fine, it should be summarily taken care of on appeal, 
thereby permitting the defendant to drive until the matter 
is decided in an appeal on the record. 

Judge Moorehead then said that he opposed the sugges
tion and cited cases in support of his position. 

Mr. Qualls said that the matter is strictly within the 
jurisdiction of the Courts and would not benefit the bar 
association. 

Mr. Johnson said that he had suggested that this body 
review the suggestion made five years earlier that we con
sider a statute wherein a defendant, because of age or 
other conditions, be permitted to come in to court, change 
a finding of Guilty to Not Guilty and the matter be ex
punged. 

Judge Moorehead said the matter had been considered 
by the Judicial Council and that he had opposed the sug
gestion, that it must not be considered in a hurried fashion. 

Mr. Johnson said that "we drew the report and it came 
back from the Governor with the notation, 'too sophisti
cated'". 

P1·esident Hoffman, turning to another matter, then 
asked whether the situation in the Marshal's office had 
improved. 
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Mr. Williams said, "It is continuing to deteriorate." 
Alphonso Christian said, "The situation is worsening." 
Tim Ireland stated that it was the responsibility of the 

government attorneys, the U.S. Attorney and the Attorney 
General to train the government Marshals and the duty 
of the Bar Association, where possible, to .assist. A general 
discussion followed, whereupon David Maas suggested that 
a committee be appointed to make a study of the problem. 
Alphonso Christian suggested that the president of this 
body contact the Legislature with a view to obtaining 
legislation permitting private officers to be appointed to 
serve civil process summonses. It was unanimously VOTED. 

Alphonso Christian moved that the President of the Bar 
Association appoint a committee to study the question of 
putting into effect promptly legislation requiring prompt 
action on attachments and executions issued from the 
Municipal Court. It was passed UNANIMOUSLY. 

David Maas commented whether a committee should not 
have the authority to extend the scope of its efforts in the 
same problem in the District Court. 

President Hoffman then thanked the group for their 
cooperation and expressed his appreciation for his re
election. 

It vvas then moved and seconded that the meeting ad
journ and it was carried. 

\.VHEREUPON THE MEETING Vv AS ADJOURNED AT 5: 10 P.M. 

Respectfully submitted, 

Thomas D. Ireland, S ecretary 



Bar News 

On Saturday, February 4, the twelfth Annual Meeting 
of the Virgin Islands Bar Association will be held in the 
District Courtroom, Government House, Christiansted, 
St. Croix, beginning at 9: 30 a.m. 

The agenda will include the welcoming address by the 
Honorable Antoine Joseph; the President's Report
Mr. Hoffman; Treasurer's Report-Mr. Bailey; Auditing 
Committee's Report-Mr. McGowan; Reports from Stand
ing Committees; Special Committees' Reports; Election of 
Officers and other important matters. 

Guest speaker will be the Honorable Abraham L. Freed
man, Judge of the United States Court of Appeals for the 
Third Circuit. 

The Annual Banquet will be held at the St. Croix Yacht 
Club, Estate Teague Bay (East End), St. Croix. Cock
tails at 6 :30 p.m. Dinner at 7: 30 p.m. The Address will 
be by the Honorable Abraham L. Freedman. 
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Third Circuit Decisions Of Interest 
Case Note Editor-Richard E. Grunert 

U.S. ex rel. Gerchman v. Maroney, 355 F.2d 302 (1966). 
The Court held that a proceeding under Pennsyl
vania's Barr-Walker Act is neither a civil commitment 
nor a sentencing procedure but a separate criminal pro
ceeding in which the defendant is entitled to a full judicial 
hearing with full procedural due process protections. The 
Act provides that if the court is of the opinion that a person 
convicted of certain sex crimes would "if at large, consti
tute a threat of bodily harm to members of the public, or is 
an habitual off ender and mentally ill," the Court may in 
lieu of the sentence otherwise provided by law sentence 
him to a state institution for an indeterminate term of from 
one day to life. The Third Circuit granted a writ of habeas 
corpus to a defendant who had pleaded guilty to assault 
with intent to 1·avish and who received such an indeter
minate sentence on the basis of the trial court's conclusion 
from a confidential psychiatric report that the defendant 
constituted a threat of bodily harm to members of the 
public although neither an habitual off ender nor mentally 
ill. 

Government of the Virgin Islands v. Solis, 359 F .2d 518 
(1966). The defendant's conviction of murder in the first 
degree. was affirmed. A prior conviction had been reversed 
for erroneous admission of a confession. 4 V.I. 615, 334 
F.2d 517. In this appeal the Court of Appeals upheld the 
District Court's refusal to grant a change of venue noting, 
as _one of the factors supporting its view that a fair trial 
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could be obtained without a cha!lge of venue, that a jury 
satisfactory to the defense was obtained with the exercise 
of only eight of its ten peremptory challenges. The Court 
of Appeals also held that the prosecutor's failure to call 
an eyewitness to the crime after asserting in his opening 
statement that he would do so was not reversible error. 
Finally, the Court of Appeals rejected on two separate 
grounds the defendant's contention that he was convicted 
on the uncorroborated testimony of an accomplice in viola
tion of 14 V.l.C. § 17: first, it held that a witness who 
had pleaded guilty to misprision of felony for having will
fully concealed knowledge of the crime was not an accom
plice to the crime itself; second, despite such guilty plea, 
the Court found that the undisputed evidence was that the 
witness withheld the information because she was intimi
dated by the defendant's threats against her life. 

GiurdaneUa v. Giurdanella, 358 F .2d 321 (1966) . A judg
ment creditor sought to enforce the judgment by a writ of 
execution attaching a sum in the hands of the defendant's 
employer which was then due to the defendant as earned 
salary for the preceding month. The District Court vacated 
the execution on the ground that there was no statutory 
provision in the Virgin Islands for garnishment of wages. 
After reviewing the legislative history of the garnishment 
laws, the Court of Appeals reversed, holding that salary 
due and owing for past services is a debt due by a third 
party to the judgmer.t debtor and is thus subject to execu
tion. 

Hutton r. Fisher, 359 F.2d 913 (1966) illust!:ates the 
unhappy results that can follow from relying too much on 
an informal agreement between counsel extending time to 
answer. A casual conversation in the courthouse hall, in 
which plaintiff's counsel told defendant's counsel he could 
have whatever time he wanted, was forgotten by plaintiff's 
counsel some two months later, and his associate obtained 
a default. Three years later, no answer having yet been 
filed, the defendants received only one day's notice of a 
jury hearing on the issue of damages, and their request 
for a continuance aTtd a setting aside of the default was 
denied. On appeal the Court of Appeals set aside the default, 
stating: 
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Matters involving large sums should not be determined 
by default judgments if it can reasonably be avoided .... 
Any doubt should be resolved in favor of the petition to set 
aside the judgment so that cases may be decided on their 
merits. 
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While this was undoubtedly a great relief to defendant's 
counsel, the Court's comments on the quality of his per
formance must have given him litU~ comfort. The com
ments of his clients are not reported. 

Abdall.ah v. Abdall.ah, 359 F.2d 171) (1966). The Dis
trict Court of the Virgin Islands had directed a verdict 
against a plaintiff claiming damages for breach of a pur
chase option in a lease. In reversing, the Court of Appeals 
held that while the plaintiff may have waived his right to 
sue for specific performance by remaining in possession as 
tenant under the third-:party purchaser, he could neverthe
less accept the sale as a breach of his option and sue for 
damages. 

When a certain state of facts under the law entitles a 
party to alternative remedies, both founded upon the identi
cal state of facts, these remedies are not considered incon
sistent remedies, though they may not be able to "stand 
together"; the enforcement of the one remedy being a 
satisfaction of the party's claim. In such case the invocation 
of the one remedy is not an election which will bar the other, 
unless the suit upon the remedy first invoked shall reach 
the stage of final adjudication, or unless by the invocation 
of the remedy first sought to be enforced the plaintiff shall 
have gained an advantage thereby or caused detriment or 
change of situation to the other. 

In the Matter of the Estate of Van B. Hooper, 359 F.2d 
569 (1966) . The Court of Appeals ordered the reimburse
ment to the Government of the Virgin Islands of more than 
$1,000,000.00 paid out under the industrial incentive pro
gram. It held that, while the tax exemption and subsidy 
were not procured by fraud or deceit, the Tax Exemption 
Board and the Governor had exceeded the authority of law 
in granting them. An individual performing editorial work 
in the Virgin Islands on a magazine printed and published 
in Wisconsin was not engaged in any business involving the 
manufacture, processing, creation, or production of articles 
or commodities within the meaning of the tax exemption 
law. Moreover, the general principle that claims of a 
sovereign are not subject to the defenses of laches and the 
statute of limitations is applicable to the Government of 
the Virgin Islands. 
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Jefferson Construction Overseas, Inc. v. Government of 
the V irgin Islands, 359 F.2d 668 (1966) and Port Con
struction Co. v. Government of the Virgin Islands, 359 F .2d 
663 (1966). The Court of Appeals upheld Act No. 780, 
approved October 27, 1961, which authorized the Governor 
to cancel gross receipts taxes and penalties due for the 
period September 1, 1957, to March 31, 1961, from any 
building or construction contractors in St. Croix who could 
establish hardship from the imposition of such tax. The 
Court held that such Act was not so discriminatory as to 
violate-the due process and equal protection clauses of the 
Revised Organic Act because there was a rational basis 
in the history of the gross receipts tax legislation for the 
failure to provide similar relief for St. Thomas contractors. 

In the Port Construction case, the Court also held that 
the gross receipts tax law, as applied to gross receipts from 
business within the Virgin Islands, did not violate the com
merce clause of the Constitution. 

Creque v. Knowles, 361 F.2d 467 (1966). The Court of 
Appeals held that the seller's statutory obligation under 
the former Virgin Islands Uniform Conditional Sales Act 
to sell a retaken chattel only at public sale after prescribed 
notice could be waived by the buyer by a new agreement 
after default based on new consideration consisting of an 
agreement by the seller relieving the buyer of the effect 
of an acceleration clause and accepting reduced monthly 
payments. 

Government of the Virg'in Islands v. Oliver, 360 F.2d 297 
(1966) . The Court of Appeals reversed a conviction for 
assault and escape, holding that it was prejudicial error 
for the U.S. Attorney to have referred in his opening state
ment to a prior arrest of the defendant for assault and his 
escape from custody and that the error was aggravated by 
further reference to these prior events in testimony of the 
probation officer. 

The Pentheny, Ltd. v. Government of the Virgin Islands, 
360 F.2d 786 (1966) . The Court of Appeals held that an 
applicant was not entitled to tax exemptions and subsidies 
under a provision of the Industrial Incentive Act which 
was repealed after the application was made but before it 
was finally acted on by the Governor. The Court said that 
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the applicant had not, merely by applying for benefits, 
acquired any "vested right" which the Legislature could not 
take away by amendment of the law. 

United States v. Titiello (No. 15260, June 15, 1966). The 
Court of Appeals held, one Judge dissenting, that the stand
ard of "willfulness" for the misdemeanor of willfully fail
ing to file a return is the same as for the felony of will
fully attempting to evade taxes. Both require a specific 
wrongful intent-some element of evil motive--and it 
was error to charge that "a careless disregard whether 
one has the right so to act" was sufficient to establish the 
misdemeanor. The difference is not in the quality of will
fulness but in the requirement that there be some willful 
affirmative action for the felony in addition to the willful 
omissions for the misdemeanor. 

Alexander v. Todman, 361 F.2d 744 (1966). The Court 
of Appeals affirmed an order of the District Court award
ing costs in favor of the defendants against the Democratic 
Party of the Virgin Islands as it existed when the action 
was brought rather than against the individuals who 
brought the action in a representative capacity under 18 
V.I.C. § 301 (g) seeking unsuccessfully to enjoin the de
fendants from acting as or representing themselves to be 
members of the Territorial Committee of that party. 

Government of the Virgin Islands v. John Lake (No. 
15794, June 22, 1966). In an appeal from a conviction for 
murder in the first degree, the Court of Appeals found 
sufficient evidence to support the trial court's findings of 
malice aforethought and of willfulness, deliberation, and 
premeditation where the defendant had stabbed the victim 
43 times with his pocket knife. 

Canton v. Todm""n (No. 16189, October 24, 1966). In a 
case involving the construction of the Virgin Islands Elec
tion Code the District Court held that a loyalty oath, which 
was required of candidates in contested elections, was not 
applicable to plaintiffs since the election law provided that 
no contested primaries shall be held when the exact number 
of candidates equalled the number of positions to be filled 
at the general election. Although certain constitutional ob
jections were raised in the District Court, the Court declined 
to entertain those constitutional questions. On appeal, Judge 
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Maris, speaking for tI- e Court, affirmed the lower Court's 
ruling. With respect to the constitutional arguments raised 
on appeal, the Court in dictum doubted the validity of a 
loyalty oath, which would require an individual to espouse 
and pursue the principles of a particular political party 
indefinitely and without limit of time. Stating that this 
would "tend to bind the legislators to the party leaders 
without individual freedom of thought or independence of 
action tied up and delivered like bunches of beets. This is 
what happens in totalitarian countries where legislators 
vote Hke automatons as their party leaders tell them to, 
but it is not the practice in free America where our demo
cratic heritage can best be preserved if legislators are free 
to employ, in the discharge of their duties and on individual 
views, their judgment in the light of their personal re
sponsibility as representatives o! the whole community". 

Williams 1:. Todman (No. 16205, October 26, 1966). An 
action was brought in the District Court to set aside nomi
nation petitions of the Republican Party of the Virgin 
Islands. The District Court dismissed the petition on the 
grounds that it lacked jurisdiction since the plaintiff failed 
to pursue his remedy in a timely manner. Judge Maris, 
speaking for the Court of Appeals, affirmed the District 
Court. The Court stated that the Virgin Islands Election 
Code provision was derived from the Pennsylvania Code, 
and that the time limits within which a plaintiff must 
pursue his remedy to set aside nomination petitions are 
mandatory and not directory. Therefore, when the plaintiff 
did not prosecute his petition with diligence, the Court had 
no jurisdiction to deal with the plaintiff's petition and its 
only recourse was to dismiss the petition. 



Legal Quips 

Recently, in a Mann Act case (for those uninformed, 
this is the Act which makes it illegal to transport a female 
in interstate commerce for immoral purposes) after the 
voir dire examination of the prospective jurors, the trial 
court made the following comment: 

"Peremptory challenge is with the prostifotion" . 
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