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Economic Regulation of 
Virgin Islands Air Transportation

by

ROBERT M. HAUSMAN*

The carriage by aircraft o f persons or property as a com
mon carrier for compensation or hire, or the carriage o f 
mail by aircraft, to, from  and between the Virgin Islands 
is denominated “air transportation”  by section 101(10) and 
(21) o f the Federal Aviation Act o f 1958, 49 U.S.C. § 1301 
et seq. (“ the Act” ). A ir transportation and the air carriers 
performing it are made subject to the jurisdiction o f the 
Civil Aeronautics Board (“ CAB” or “ the Board” ) by sec
tion 204 o f the Act.

The Federal Aviation Act gives the Board regulatory 
powers in the following areas:

1. Awards o f operating authority.
2. Regulation o f rates and fares.
3. Regulation o f agreements and interlocking relation

ships among air carriers and other aeronautical enterprises.
4. Support o f air service through subsidy payments.
5. Regulation o f air carrier accounting and reporting.
6. Enforcement o f applicable laws and regulations.

Common Carriage
“ Common carriage”  is not defined in the A ct or in any 

CAB regulation. In a recent enforcement case resulting in 
a cease and desist order, East Coast Flying Service, Inc., 
CAB Order E-25278 (1967), the Board said that a common 
carrier is “ one who holds himself out as ready and willing

*Mr. Hausman practices law in Washington, D.C., and is a member
o f the Washington, D.C., and New York Bars.
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to undertake for hire the transportation o f passengers or 
property from  place to place and so invites the patronage 
o f tiie public,”  while a “ private or contract carrier . . .  is 
one who, without being engaged in such business as a public 
employment, undertakes to deliver passengers or property 
for hire in a particular case or under a special contract or 
under special circumstances and does not hold itself out to 
the public as ready to provide transportation for  all who 
may desire his services.”

The CAB has applied these common law definitions in 
such a way that doing almost any significant amount o f busi
ness will place the carrier in the common carrier category. 
If, by course o f conduct, a carrier serves the public to the 
extent o f its facilities, it is a common carrier, even though 
it does no advertising or soliciting. Nor need “ the public”  be 
the whole public; a class or segment o f the public is suffi
cient. Id. On one occasion, the Board held that 26 members 
o f a flower shippers association out o f a total o f 225 flower 
shippers in the San Francisco Bay area were sufficient to 
constitute a segment or class o f the public. Consolidated 
Flower Shipments— Bay Area Violation, 16 C.A.B. 804, 
818 (1953).

The Board's description o f contract carriage is fairly pre
cise, and it is a good rule that whatever does not fit it is 
common carriage. In East Coast Flying Service, Inc., the 
Board said:

"One o f the distinguishing characteristics of private or con
tract carriage is that the carrier's services are limited to rela
tively few  patrons who have the exclusive use o f the carrier's 
services. One of the principal tests applied by the Board in de
termining whether a particular operation conducted pursuant to 
contracts constitutes private or common carriage is the require
ment that the contract cover flights over a period of reasonable 
length and that mutually binding obligations be undertaken by 
both parties to the contract whereby the patron agrees to pro
vide a minimum amount o f traffic for transportation and the 
carrier agrees to carry it.

The question o f how many patrons a carrier may serve and 
retain its status as a contract carrier depends upon the cir
cumstances in each individual case. The Board has held that 
the more contracts a carrier has and the more patrons it serves 
the greater is the likelihood that it is a common carrier. If, 
however, a carrier operates a continuing service o f a highly 
specialized nature and invariably refuses service to almost 
everyone who requests it, and the service is definitely limited
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to an individual or a particular few  individuals who contract 
with the carrier for it, the carrier may he a private carrier 
for hire. * * * It has been held that the operation o f trans
portation under contracts or charters for customers entirely 
unrelated to each other would tend to indicate a holding out to 
the general public to perform such operations. Advertising 
or holding one’s self out as a contract carrier and self-serving 
declarations in the contract have no weight in determining a 
carrier’s status where it appears that the services are generally 
available to the public or to a class or segment of the public. 
The fact that a carrier occasionally refuses service or discrimi
nates between persons seeking service will not avoid common 
carrier status.”

Note that a person or a company can be an “ air carrier”  
even though he does not own or operate aircraft. Anyone 
who undertakes to arrange air transportation for compen
sation or hire is an air carrier, unless he acts as an agent o f 
an air carrier. Thus, air freight forwarders and inclusive 
passenger tour operators (but not travel or ticket agents) 
are “ indirect”  air carriers as defined by section 101(3) o f 
the Act. They cannot engage in business without CAB au
thorization pursuant to its Economic Regulations.
Operating Authority

No air carrier may engage in air transportation without 
a certificate o f public convenience and necessity or other 
type o f authorization issued by the Civil Aeronautics Board. 
The Act, section 401.

There are now only 27 carriers holding CAB certificates 
for tiie carriage o f persons, property and mail in scheduled 
services between the points stated in their certificates. This 
number includes only about 12 with extensive routes. An
other 14 carriers are regional, 13 are limited to charter 
operations, 3 to cargo operations, 3 to helicopter or other 
vertical aircraft operations, 7 to intra-Alaskan operations, 
and 2 to Hawaiian services. Obviously, it is not easy to ob
tain a certificate. While already certificated carriers regu
larly receive new and improved authority, it seems that the 
number o f certificated carriers is substantially closed. 
Movement, i f  any, is limited to mergers, acquisitions, and, 
rarely, the certification o f a carrier to better perform  the 
same service that it has been performing as an air taxi. A  
certificate o f public convenience and necessity is a semi-mo- 
nopoly which the Board recognizes some responsibility to



protect against injurious competition, and is vested prop
erty under section 401 (g ) o f the Act.

Any citizen o f the United States may apply for a certifi
cate o f public convenience and necessity, but almost all ap
plications are filed by existing air carriers seeking new 
routes or to improve their existing routes by the removal o f 
restrictions in their certificates. The Board chooses the ap
plications it wishes to set down for hearing; others simply 
sit until, after three years, they are dismissed as “ stale.”  
There are requirements o f notice and evidentiary hearing, 
including the right o f others seeking the same authority to 
participate as applicants. Any person may intervene in sup
port or opposition, but generally, only other air carriers and 
civic parties do so. The Administrative Procedure Act ap
plies. The normal procedure involves a prehearing confer
ence, pre-trial exchange o f evidence, and an evidentiary 
hearing before a CAB hearing examiner. In purely domes
tic cases, the examiner issues an initial decision which the 
Board may adopt or review. Cases affecting the Virgin 
Islands involve “ international and overseas”  air transporta
tion and CAB decisions are subject to the approval o f the 
President o f the United States under section 801 o f the Act. 
In such cases the examiner issues only a recommended de
cision; review by the Board and the President are automa
tic. Procedures before the Board include briefs and oral ar
gument confined to the record made before the examiner. 
The parties do not participate in the Presidential review, 
and the Board does not make its decision known in such 
cases until the President has acted.

Some certificate proceedings are relatively simple and re
quire only a few months. Many, however, are large and pro
tracted “ investigations”  designed to establish a pattern of 
authorities and services over a large area for many years, 
and involving many applicants and interveners. For exam
ple, the United States-Caribbean-South America Route In
vestigation, finally concluded November 27, 1968 (unless 
the Board receives and acts on petitions for reconsidera
tion) began in 1961.

The CAB is charged by Congress, in section 102 o f the 
Act, with encouraging, developing and promoting adequate, 
economical, and efficient air transportation. “ Competition to

4 V.L BAR JOURNAL
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the extent necessary to assure the sound development o f an 
air transportation system”  is prescribed, but “ destructive 
competitive practices”  are condemned.

The Board’s policy in carrying out that mandate is well 
illustrated in its actions in the 1960’s affecting Virgin 
Islands air transportation. The Board certificated Caribair 
in 1942 with the function o f providing service between 
Puerto Rico and the Virgin Islands, and among Puerto 
Rican communities. Subsidized at first, Caribair went off 
subsidy in 1955. Considering the difficult economics o f a 
short-haul carrier, the Board has, again and again, refused 
to authorize any additional carrier for unrestricted compe
tition with Caribair.

In 1963, the Board carved out from  the then pending 
United States-Caribbean-South America Route Investiga
tion, the issue o f local service intra-Puerto Rico and be
tween Puerto Rico and the Virgin Islands, and established 
the Puerto Rico-Virgin Islands Service Case to consider the 
applications o f Trade Winds Airways Corporation and Trans 
Caribbean Airways, Inc. Both sought authorization to con
duct local service between San Juan and St. Thomas and St. 
Croix. Trade Winds, an air taxi operator, sought a certifi
cate tr conduct operations intra-Puerto Rico as well, com
petitive with Caribair’s service in every particular. While 
Trans Caribbean sought full authority, it told the Board 
that its service would be geared to its own long-haul service 
and that o f other long-haul carriers who stop short at San 
Juan, and would rather augment than compete with Cari
bair’s. A  hearing in the local service case was held in the 
fall o f 1964. Trans Caribbean also had a long-haul applica
tion pending in the larger investigation.

In a decision issued at the end o f February 1966, the 
hearing examiner found that there were inadequacies in 
Caribairs’ service and that Trade Winds was serving the 
public well, and recommended that Trade Winds be issued 
a certificate o f public convenience and necessity which 
would permit it to engage in unrestricted competition with 
Caribair. He recommended that action on Trans Caribbean’s 
application be deferred for consideration along with the 
larger investigation. Briefs were filed with the Board, and 
the Board heard oral argument on June 1,1966.
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The Board's decision o f the case was made a year later, 
on June 8, 1967, and became public after approval by the 
President on August 23, 1967. By that time, Trade Winds 
had ceased operation between Puerto Rico and the Virgin 
Islands. However, that was not the basis o f the Board's de
cision to overrule the examiner and refuse to certificate 
Trade Winds. Rather, the Board said:

“The significant consideration . . .  is that as a result o f the 
competition offered by Trade Winds, the . . . annual profit Cari- 
bair could otherwise anticipate . . . would be sharply reduced 
to the point where it would fall far short o f covering a rea
sonable return on investment . . . .”  CAB Order E-25572 (1967).

The Board also expressed concern for  Caribair's ability 
to remain subsidy-free (as it had been since 1956), which is 
one o f the Board's chief policy considerations. The Board 
said that certification o f Trade Winds “could well trigger 
the filing o f a subsidy petition by [Caribair]. We are un
willing to take any action which would produce such un
favorable consequences.”  The Board deferred Trans Carib
bean’s application, as the examiner had recommended. As a 
result, Caribair continued to operate free o f certificated 
competition.

More than a year later, the Board completed the local 
service case in conjunction with its decisions in the larger 
case. Having granted Trans Caribbean a certificate permit
ting operation between New York/Newark and Washing
ton, on the one hand, and San Juan, St. Thomas and St. 
Croix, on the other, the Board nevertheless refused to au
thorize Trans Caribbean to conduct turn around local serv
ice between Puerto Rico and the Virgin Islands. Again, the 
Board's concern was the protection o f Caribair. The Board 
said:

“ Although Caribair is being awarded additional route authority 
in the Caribbean case in order to strengthen its system, the 
carrier will continue to be heavily dependent upon local Puerto 
Rico-Virgin Islands traffic. An award o f turnaround authority to 
Trans Caribbean would subject to diversion a substantial por
tion o f the revenues Caribair derives from the local traffic and 
could have a serious adverse effect upon the carrier’s financial 
position.”  CAB Order 68-11-121 (November 27, 1968).

Earlier, the Board had similarly refused to expand Air
lift International's cargo certificate to extend its service to
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St. Croix, or to permit local turnaround service between San 
Juan and the Virgin Islands. In that case, the Board found 
that there was not “ a pressing public need for competitive 
local cargo service between San Juan, on the one hand, and 
St. Thomas and St. Croix, on the other hand, or between 
St. Thomas and St. Croix . . . .”  Order E-24032 
(1966) (italics added).

Where, however, the Board recognizes a “ pressing public 
need”  for a service that Caribair cannot perform, it has au
thorized the performance o f that service by other carriers, 
even though the result is some diversion from , and injury 
to, Caribair. The first blow to Caribair o f this kind came in 
February 1965 when the Board amended its economic reg
ulations to permit air taxi operators to perform  scheduled 
service within Puerto Rico and the Virgin Islands. There 
soon was serious competition from  Trade Winds Airways 
throughout Caribair’s markets, and from  Antilles A ir Boats, 
Inc., between St. Thomas and St. Croix. Puerto Rico Inter
national Airlines, Inc., has now taken Trade Winds* place, 
and carries about one-fifth o f the traffic between Puerto 
Rico and the Virgin Islands. Antilles A ir Boats has become 
the dominant carrier between St. Thomas and St. Croix, 
now carrying more passengers in that market than all 
other carriers combined.

The second blow was the elimination o f restrictions in 
Pan American’s certificate, to permit it to operate New 
York-Virgin Islands nonstop, CAB Order E-23472 (1966), 
and nonstop service between Miami and the Virgin Islands. 
CAB Order E-25500 (1967). Also in 1967, the Board 
granted permission to Antilles A ir Boats, Inc., to operate a 
“ large”  aircraft, its four-engine 47-passenger Sikorsky, be
tween St. Thomas and St. Croix, CAB Order E-25524, but 
refused to permit operation o f the Sikorsky between the 
Virgin Islands and San Juan. CAB Order E-25287. Subse
quently, the Board permitted Antilles to add a second 
“ large”  aircraft, a 30-passenger PBY. CAB Order 
68-8-3 (1968).

Finally, in November, 1968, the Board issued its decision 
in the U.S.-Caribbean-South America Route Investigation, 
{Caribbean Part) in CAB Order 68-11-120. The Board 
granted Pan American authority to operate nonstop be
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tween Washington, D.C., and St. Thomas and St. Croix. It 
gave Trans Caribbean the right to connect New Y ork/ 
Newark and Washington, D.C., with St. Thomas and 
St. Croix, either nonstop or via San Juan, and granted 
Eastern A ir Lines a certificate to operate, nonstop only, be
tween Miami and St. Thomas-St. Croix, on flights which 
may originate or terminate any where except Boston, New 
York, Philadelphia, Baltimore, or Washington. (The re
striction is for the protection o f Trans Caribbean.) None of 
the long-haul carriers are authorized to provide local turn
around service, but all may carry local traffic on through 
flights because “ closed-door restrictions” are economically 
wasteful, and the Board gets too many complaints from the 
public about them.

Caribair is authorized an island-hopping route from  Mi
ami to Caracas and Curacao, but it cannot fly nonstop be
tween Miami and the Virgin Islands. Still concerned with 
protecting Caribair, the Board said:

“ We estimate that the new route in 1969 will produce for Cari
bair increased gross revenues of some $13.5 million, and in
creased net revenues o f nearly $12 million after allowing for 
diversion by the new Eastern and Trans Caribbean Virgin Is
lands services.”

Still pending before the Board, since September 22, 1967, 
are applications o f Pan American for the elimination o f cer
tificate restrictions so that it can connect the Virgin Islands 
with Boston, Philadelphia and Baltimore, without stopping 
at San Juan. CAB Docket 19038.

“Exemptions”
The CAB may also grant operating authority, or any 

other permission, by issuing an “ exemption” under section 
416 (b ) o f the Act. That section provides:

“ The Board, from time to time, and to the extent necessary, 
may . . . exempt from the requirements of this title or any pro
vision thereof, or any rule, regulation, term, condition, or limi
tation prescribed thereunder, any air carrier or class of air 
carriers, if it finds that the enforcement o f this title or such 
provision, or such rule, regulation, term, condition, or limitation 
is or would be an undue burden on such air carrier or class of 
air carriers by reason of the limited extent of, or unusual 
circumstances affecting, the operations of such air carrier or 
class o f air carriers and is not in the public interest.”
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While the Board may hold hearings on applications for ex
emption, it does so very rarely. Usually, the applicant pre
sents his entire case in the application, answers are filed in 
opposition or in support, and the applicant replies. A  deci
sion is made by the Board on the pleadings, without the aid 
o f a hearing examiner. The procedure permits considerable 
speed— emergency exemptions are sometimes granted on 
the day o f application. There is no time limit on the Board, 
however, and some exemption applications are pending for 
months or years.

The statutory requirement o f undue burden because of 
(1 ) limited extent of, or (2) unusual circumstances affect
ing, operations o f an air carrier, is difficult for a large car
rier to meet, but it is generally ignored if  the application is 
uncontested or if  judicial review is unlikely.

By far the most important exemption for the Virgin 
Islands is that granted by Part 298 o f the Board's Economic 
Regulations, permitting the operation o f scheduled ( “air 
taxi") services in aircraft o f under 12,500 lbs. gross weight 
without a certificate o f public convenience and necessity. 
A ir taxis are also exempt from  the requirement fo r  filing 
tariffs, and the Board does not supervise their rates and 
charges as it does those o f certificated carriers, except with 
regard to unfair practices and discrimination. A ir taxis are 
also exempt from  various requirements regarding accounts, 
records and reports. However, there is pending a proposal 
that air taxis be required to file traffic data and schedules. 
The operations and safety o f air taxis are regulated by the 
Federal Aviation Administration, now part o f the Depart
ment o f Transportation.

The exemption procedure provides the device by which 
a dynamic industry can be flexibly regulated, and without 
which it would shortly be straight jacketed. Thus, it is by 
exemption that Pan American is able to provide nonstop 
service with New York and Miami. Antilles A ir Boats is 
able to use its Sikorsky and its PBY by exemption addi
tional to Part 298. A irlift served St. Thomas by exemption 
until the authority was incorporated into its certificate after 
notice and hearing. Caribair serves the Lesser Antilles be
yond the Virgin Islands by exemption, until its certificate 
amendment in the U.S.--Caribbean-South America Route In-
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vestigation becomes final. Southern A ir Transport’s author
ity to operate charter service between United States and 
other points in the Caribbean is granted by exemption. An
tilles was permitted to operate a number o f plane-load 
charters between Fajardo and St. Thomas by exemption, 
before its general exemption to use its large aircraft in that 
market was granted. Indeed, the entire civil airlift for Viet
nam, in which about 15 carriers participate, is permitted, 
and the rates are regulated, by exemption. During the 1966 
airline strike, many substitute services were authorized by 
exemption so that the strike, while having its intended ef
fect on the struck carriers, imposed little burden on the 
public.

Fares and Rates
The Board is authorized to prescribe fa ir and reasonable 

rates and fares, or maxima or minima, section 1002(d) o f 
the Act, and it has done so from  time to time. But rate pro
ceedings are burdensome, lengthy, and use too much o f the 
Board’s resources, and the Board believes that “ long drawn- 
out rate proceedings are not very well suited to an industry 
that is changing so rapidly as the airline industry.”  CAB 
Statement Before the House Committee on Interstate and 
Foreign Commerce, March 7, 1967. Therefore, the Board 
attempts to influence rates and fares, classifications and 
rules and regulations o f carriage indirectly, through its reg
ulation o f other aspects o f air transportation. Obviously the 
Board’s power to authorize competition is an effective tool 
in this respect. Trans Caribbean first obtained a temporary 
certificate to perform scheduled service between New York 
and San Juan because o f its low fare policy. CAB Order 
E-11959 (1957). As expected, Pan American and Eastern^ 
also instituted competitive fares.

A ir carriers other than air taxis are required to file tar
iffs with the CAB showing their fares, rates, charges, rules, 
regulations and classifications for the carriage o f persons 
and property. Prospective tariffs and tariff changes must 
be filed with the Board, and protest can be made by any 
person on the ground that the new rates “ subject any par
ticular person, port, locality, or description o f traffic in air 
transportation to any unjust discrimination or any undue or
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unreasonable prejudice or disadvantage in any respect 
whatsoever.”  The Act, section 404(b). The Board may sus
pend any tariff action for 180 days, and it may investigate 
any tariff change with notice and hearing.

Caribair posted a fare increase in 1965, and the Virgin 
Islands Government protested that the new fare structure 
discriminated unfairly by requiring the Virgin Islands traf
fic to pay an undue proportion o f Caribair's system ex
penses. The CAB staff proceeded informally, through con
ferences, to mediate the dispute. As a result, Caribair rolled 
back its increase by 50 percent.

Tariffs and prospective tariff changes must be posted, for 
the information o f the public, at stations, offices and loca
tions o f the carrier. Unfortunately, there is no requirement 
that anyone be served or notified when a tariff change is 
filed and the time limitation for protesting a tariff change 
is severe. While competing carriers have their own proced
ures for obtaining notice o f tariff changes, shippers, cham
bers o f commerce and local governments are often unin
formed until it is too late.

Enforcem ent
Title EX o f the Act provides civil and criminal penalties 

for violation o f the A ct and o f the regulations o f the CAB. 
In addition, the Board may enter cease and desist orders, 
or orders for compliance with the Act under Title X. The 
Board maintains a Bureau o f Enforcement to receive and 
investigate complaints, or to investigate on its own motion, 
and to settle or prosecute violations.

As with fares and rates, it may be that the Board's most 
persuasive deterrent to violations is its power over operat
ing authorizations. A  carrier's record o f violations is rele
vant to its “ fitness,”  and thus is a material matter when
ever the carrier seeks a new or improved operating author
ization. The Act, section 401(d ). Furthermore, violations 
can be brought up and tried for the first time in such a 
proceeding. The Board has said that:

“ As against other applicants which had proved their fitness 
for the performance o f a proposed service . . .  a violator would 
find himself in a certificate proceeding burdened with a dis
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advantage which under ordinary circumstances would be inimi
cal, i f  not fatal, to his case.”  Hawaiian Intraterritorial Service, 
10 CA.B . 62, 67 (1948).

Even when the Board would approve conduct which, with
out approval, constitutes a violation, it will not do so until 
the conduct has ceased. Sherman, Control and Interlocking 
Relationships, 15 C.A.B. 876 (1952).



World Peace Through Law
A Reappraisal o f Fundamentals 

By JOHN D. MERWIN*

The problem o f establishing world peace through law is 
not one which can be resolved merely through high level 
conferences and accords between heads o f state or the for
eign ministers o f those countries which, at any particular 
point in history, dominate the international scene. Neither 
can it be resolved through the deliberations o f philosophers, 
political scientists, governmental experts or legal theorists 
intermittently assembled for brief periods at international 
conferences. These distinguished groups do, o f course, dili
gently explore ways and means o f achieving lasting world 
peace. In this respect their contributions over the years 
have been phenomenal. But to be effective and achieve mean
ingful results pragmatic programs designed to implement re
cently developed concepts must be promulgated and force
fully executed!

It is submitted that the first and most important step in 
the development o f world peace through law should be a 
massive world-wide program of education in the law.

I f there exists a sincere desire to see the rule o f law 
govern the relations between nations there must, as a sine 
qua nonf be established the rule o f law within individual 
nations everywhere. To achieve this end there must in turn 
be developed a means o f providing therein effective systems 
for administering the law within the framework o f a free 
democratic society.

♦Practicing member o f the Virgin Islands Bar and former Governor
o f the Virgin Islands.
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It has been said that in its narrowest sense, administra
tive law is the body o f rules and principles governing the 
powers and actions o f agencies o f government. In its broad
est sense, it describes the legal relationship between man 
and state— the rights and duties o f the citizen toward his 
government, and the authority and responsibilities o f the 
government toward its citizens.

By its very nature, law both controls and expedites the 
flow o f executive action. It holds governments accountable 
to the people and assures protection o f individual rights. A  
sound system o f administrative law is the basic requisite of 
democratic government.

I f free men are to prevail in the struggle against tyran
nous forms o f government in this latter part o f the twen
tieth century it is o f primary importance that the adminis
tration o f law o f each nation be sound and fully adequate to 
the purpose o f protecting the individual and preserving his 
fundamental rights.

The dilemma o f so many developing countries which fail 
to sustain for long popular democratic governments is not 
that their leaders and citizens do not cherish the freedom 
which such systems alone make possible. Their failures can
not necessarily be attributed to a turning away from  de
mocracy. Rather, the true problem— the real dilemma— is 
often to be found in the almost total lack at all levels o f 
public servants adequately trained in the impartial and ef
ficient administration o f the law. Such persons in sufficient 
numbers constitute an essential ingredient o f any govern
mental apparatus if  it is to be expected to maintain internal 
tranquillity and be self-perpetuating.

It is generally recognized that in many o f the emerging 
nations gross incompetence in government has for the most 
part been responsible for producing the popular dissatisfac
tion which has ultimately resulted in the disintegration o f 
the body politic.

These situations either provide potential tyrants with the 
opportunity to seize power or induce military leaders to es
tablish interim governments intended to maintain some 
semblance o f order pending reconstitution o f popularly 
elected democratic regimes. Such efforts are for the most 
part abortive because the basic problem—the almost total
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absence o f qualified technicians trained in the effective ad
ministration o f government— persists.

The true nature o f this dilemma was brought into sharp 
focus during the ahnual meeting o f the Association of 
American Law Schools held at Chicago in December 1965. 
At a symposium dealing with the problems o f legal educa
tion in under-developed areas the chaotic situations existing 
in certain countries o f Latin America were vividly de
scribed.

There were recounted instances where both the executive 
and legislative branches o f government sought to cope with 
a m ajor national problem such as a shortage o f adequate 
housing. A  broad program of legislation ostensibly designed 
to solve the problem once and for all would be developed 
and agreed upon. This legislation would declare in broad 
terms the government’s policy and objectives. Funds might, 
in fact, be actually appropriated for the study and imple
mentation o f a massive government sponsored housing pro
gram. The legislation adopted might even at this point make 
provision for a special agency or commission to be estab
lished to carry out the vast programs envisaged. But, once 
enacted, the legislation itself would quite likely be the end 
o f the proposed program.

Words and ideas have, at some point, to be translated into 
functioning governmental organisms designed to carry out 
the law. These instrumentalities must in turn be adminis
tered within the framework o f an orderly governmental 
structure responsible to a chief executive. At each level o f 
government responsible officials must be provided with 
rules and guidelines if they are to be expected to properly 
carry out their respective functions.

It is at this point that many o f these programs bog down 
and are rendered ineffectual. As a result, no houses are 
built, the problems created by a lack o f adequate housing 
persist, and the people become disillusioned. Such situations 
provide the fertile ground in which the insidious doctrines 
o f rabble rousers and tyrants flourish.

This is precisely the area in which the agonizing need for 
men and women trained in government administration and 
the law is most poignantly brought into focus. It is for this 
reason that the development o f a program designed to train
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technicians in the social sciences is perhaps the most mean
ingful contribution to the development and perpetuation o f 
popularly established governments on a world-wide basis 
which could possibly at this point be made. Such a program 
would provide by far the surest means o f attacking the pe
rennial problems of governmental instability, turmoil and 
tyranny in the less developed countries o f the world.

The question might properly be asked, “What can be done 
to develop in considerable numbers institutions o f learning 
for providing training in government and the law ?”

There appear to be several logical steps which might be 
taken in attacking this rather awesome undertaking.

First, there is the matter o f awareness. One o f the main 
topics on the agenda o f the International Bar Association at 
its recent Lausanne Conference was “ The Role o f Lawyers 
in a Developing Country” .

I f the enormity o f the problems in this area confronting 
the developing nations was vividly brought into focus at 
Lausanne it can be presumed that the participants in 
due course alerted their respective governments and profes
sional associations as to its full implications. A  first and 
most essential step toward its eventual solution might 
thereby have been taken.

Once a meaningful and representative group o f world 
leaders is aware of the problem, the next step should be 
the development by governments and private institutions 
o f programs designed to foster massive educational efforts 
in the law as well as in all o f the more important aspects o f 
government administration. This program should be so de
signed as to develop the best talents that each country can 
produce. Programs designed to ferret out the men and 
women with the best potential for service to their commun
ities and nations should promptly be initiated.

The problem o f education must, however, be attacked 
simultaneously at all levels.

Full-time instructors should be trained and provided for 
upgrading the campuses o f colleges and universities in the 
developing countries.

Libraries o f research and source material so essential for 
the meaningful exploration by students into the vast ac
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cumulated learning o f mankind should be provided. A t the 
same time qualified librarians should be trained and then 
enabled to pass along their specialized knowledge to others 
in the less developed areas o f the world.

Exchange programs for both students and teachers 
should be augmented wherever possible.

Urgent and immediate efforts to expand and improve the 
quality o f the law schools in the less developed countries 
should be initiated on a crash basis if necessary. This is 
true, despite the fact that the law schools o f many o f these 
countries have produced eminent members o f the bench and 
bar who have served mankind notably and well. Some have 
served with distinction as members o f the International 
Court o f Justice and other organizations which have con
tributed significantly to promoting peace, understanding and 
goodwill among peoples and nations.

The only lamentable aspect o f this situation is, however, 
the fact that there has not been produced a sufficient num
ber o f these men and women. Thus, a program for vastly 
expanding the facilities for training men and women in the 
law, should, it is submitted, be the prime long-range objec
tive o f any massive program o f education-in-depth devel
oped in and for the emerging nations.

I f one is willing to accept the above analysis o f the prob
lem and o f the program necessary to its solution the next 
step should be to consider ways and means o f implement
ing it.

Many o f the industrialized nations, including France, 
Japan, the United Kingdom, the United States, and West 
Germany have embarked upon programs o f economic aid to 
the less developed countries. Enlightened self-interest un
doubtedly constitutes the basic motivation for these pro
grams. It has been determined that as economic aid is 
poured into the underdeveloped nations they in turn tend to 
produce more and thus become better customers for the 
goods and services o f those which are more highly de
veloped.

These programs o f economic assistance, so far as they 
go, have in the main produced excellent results. If, how
ever, a substantial proportion o f the funds and energies de
voted to ostensibly solving the economic problems o f these
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countries were to be channeled into educational programs 
at all levels the results would, it is submitted, within a few 
years surpass the expectations o f the most optimistic.

It is therefore proposed that the more developed nations 
should immediately give serious study to the desirability o f 
diverting a substantial proportion o f their foreign aid ef
fort away from  direct economic assistance and toward en
couraging massive education programs in the emerging 
countries. The change being advocated would, in effect, call 
for the emphasis in foreign aid being shifted away from  the 
material and toward the development o f the human re
sources o f the less affluent nations.

The machinery for implementing such foreign aid pro
grams already exists. This could well be augmented where 
necessary to achieve the objectives o f massive education 
envisaged. It is submitted, however, that the cost o f such 
programs would be insignificant when compared with the 
vast waste o f human and material resources required to 
maintain some semblance o f stability in such areas as the 
Congo and South Vietnam.

The urgency o f the mission at hand is too great for re
sponsible world leaders to leave its solution solely to the 
governments o f the more industrialized countries. In the 
United States there are a number o f privately endowed 
foundations having at their disposal immense resources. 
These can be channeled into education or otherwise as those 
charged with their direction may determine. Such founda
tions have already rendered immense service to mankind in 
the fields o f research and education. It is therefore believed 
that if the full significance o f the massive program o f edu
cation in the social sciences herein advocated were brought 
to the attention o f the Ford Foundation, the Rockefeller 
Foundation and similar eleemosynary institutions they could 
readily be persuaded to lend their support. In like measure, 
individuals and institutions in many o f the industrialized 
countries o f Asia and Europe could, it is believed, be en
couraged to join  in promoting this effort.

Members o f the International Bar Association and the 
World Peace Through Law Center could assume the initia
tive within their respective countries for encouraging im
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mediate efforts to expand and improve local institutions of 
legal education. National and regional associations o f law
yers and jurists might assume increased responsibility for 
engendering within schools o f law that sense o f high pur
pose in service to society without which their graduates can 
never be expected to significantly contribute toward the es
tablishment o f a world at peace under the rule o f law.

From the foregoing it is believed to be self-evident that 
the establishment and maintenance o f democratic govern
ments is in many areas o f the world virtually impossible so 
long as there persists a shortage o f technicians trained in 
the promulgation and administration o f the law.

Only a massive program o f education at all levels can be 
expected to eventually produce the technicians in the social 
sciences capable o f alleviating the governmental problems 
o f many less developed countries.

It is believed that such a program provides the only 
sound basis for eliminating much o f the instability and re
sulting suffering being witnessed in our time. It represents 
a reappraisal o f fundamentals essential to the development 
o f enduring world peace through law.



The Public Surveyor’s Protocols 
of St. Croix

By RUSSELL B. JOHNSON* 
and GEORGE P. EKERN**

The five Protocols o f Dimension Measurements kept by 
the Department o f Public Works in St. Croix constitute the 
basic, fundamental records from  which the location, the 
boundaries and the size o f each parcel o f real property on 
the Island o f St. Croix are determined. These five Protocols 
were created during the last decade o f the 19th century by 
the Public Surveyor o f St. Croix pursuant to instructions 
from  the Governor o f the then Danish West Indies. Even 
today these Protocols continually are being used by the law
yers and surveyors in St. Croix, as well as the St. Croix De
partment o f Public Works.

The “ Public Works Department Drawings” , familiar to 
anyone owning or dealing with real property in St. Croix, 
are an extension o f these Protocols and in each case refer 
either to the individual Folios o f the Protocols themselves 
or to earlier Public Works Department Drawings, which in 
turn refer to the Protocols or their Folios.

The authors o f this article, in connection with a recent 
law suit, investigated the origination o f these Protocols, 
their legal effects and their authenticity. The United States 
National Archives in Washington, D.C., contain many o f the 
old official records o f the Government o f the Danish West 
Indies, and it was there that the authors discovered much
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o f the historical background o f these Protocols, including 
the specific authority o f the Public Surveyor to create at 
least two o f these Protocols.

The authors found, when they began their investigation, 
that there was a significant lack o f knowledge on the part 
o f anyone in St. Croix as to the true significance o f the 
Protocols, as to their creation, as to their accuracy, as to 
their authenticity, and as to the power o f the Public Sur
veyor under the Danish regime to make the Protocols.

It is the authors' belief that these Protocols are not only 
o f historical significance but are o f extreme legal impor
tance. One o f the reasons for their great importance is be
cause o f the custom whereby deeds or conveyances may not 
be recorded until they have been certified by the Depart
ment o f Public Works in its capacity as Public Surveyor. 
This information should therefore be made readily available 
to the practicing bar in St. Croix. For this reason this ar
ticle with its Annexes was written.

The Instructions for the Office o f the Public Surveyor for 
St. Croix dated August 10, 1885, which the authors located 
in the National Archives in Washington, D.C., in the records 
o f the Danish Government o f the Virgin Islands (Record 
Group 55), gave the Public Surveyor for St. Croix quasi
judicial power with respect to the determination o f bound
aries o f parcels o f land which is unknown to a lawyer 
trained in the common law. A  translation o f these Instruc
tions is annexed as Annex A  to this article. The Danish orig
inal is found in the National Archives.

Also contained in the National Archives in the same 
record group is a copybook maintained by the Public Sur
veyor o f St. Croix pursuant to the Instructions o f August 10, 
1885. In this copybook are many letters indicating that the 
Public Surveyor did in fact do what he was authorized to 
do pursuant to the Instructions. They show that he gave due 
written notice to the land owners to appear while he deter
mined and marked boundaries. Many o f the boundaries o f 
the various Plantations or Estates on St. Croix were thus 
surveyed and determined by the Public Surveyor during 
the 1880's and 1890's.

In 1897 the Public Surveyor was commissioned by the 
Governor o f the Virgin Islands to create the two Protocols



22 V.I. BAR JOURNAL

covering the portions o f the Island o f St. Croix not within 
the municipalities o f Christiansted or Frederiksted. The 
two municipalities were already covered by the three other 
Protocols previously done around 1890. Annexed hereto as 
Annex B is a translation o f the official resolution authoriz
ing the creation o f the two Protocols covering the Estates 
o f St. Croix. Again the original copy in Danish is in the 
National Archives.

In carrying out the directive, the Public Surveyor, Mr. 
Ramsing, found that he could not prepare such Protocols on 
the basis o f the then existing records. Annexed as Annex C 
is a translation o f a Memorandum Mr. Ramsing sent to the 
Governor in December 1897 concerning the problems he had 
encountered. This Memorandum was recalled after being 
sent because the Surveyor was given verbal authorization 
to take care of the matters in question himself. More than 
two years later, by a letter dated February 8,1900, a trans
lation o f which is annexed hereto as Annex D, the Public 
Surveyor submitted the two Protocols to the Governor for 
his official approval and for authorization as Protocols o f 
Dimension Measurements. On February 13, 1900, such au
thorization was made “ on behalf o f the Governor”  on the 
title page o f the two Protocols.

The five Protocols have been and still are retained by the 
St. Croix Public Works Department in its official files at Es
tates Anna’s Hope and, as stated above, are the fundamen
tal basis for all the official records concerning the location, 
boundaries and the size o f each plot o f land in St. Croix.

ANNEX A  
- 1885-  

INSTRUCTIONS
for the public surveyor on St. Croix 

Par. 1
Whoever is nominated or appointed to be public surveyor 

on St. Croix is authorized, with the effect o f public accept
ance, to decide any question pertaining to linear dimensions, 
area measurements and cubic sizes concerning lots as well 
as buildings in the cities and in the country-side and it is his
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duty to conduct such work pertaining thereto which is de
manded o f him both by the government and by private 
interests.

Par. 2
It is his obligation to provide the correspondence books 

called for to carry out his office in an orderly manner and 
this applies particularly to a register protocol listing incom
ing and outgoing documents pertaining to his office. He also 
has to provide and keep up to date a book with copies o f all 
letters written by him. Furthermore, he shall maintain the 
required survey protocols which all ought to be author
ized by the Governor's Office and be provided separately 
for each o f the cities and for the country district. They 
should be as complete and exact as required so that at any 
given time they furnish the information o f general, private 
or public interest which corresponds to the conditions pre
vailing at that particular moment, and deal with buildings, 
properties, lots and areas, all in accordance with what is 
prescribed below (in Par. 4 ).

Par. 3
The plot plans which are available for the cities and con

cern his office should be examined and gradually be com
pleted or renewed in such a manner that they agree with 
the existing conditions at that given moment and further
more, as changes occur, are themselves changed accord
ingly.

On the plot plan each road, street, lot and house shall be 
shown under the corresponding number in order that, if 
necessary and as far as this is feasible, one shall be able to 
judge what belongs to each man's lot.

Par. 4
As far as the cities are concerned, the survey protocols 

should gradually be completed and renewed in such a man
ner that for each matriculation number they show not only 
the figures o f the plot, the lot or the area, but also a plot 
plan containing the buildings erected thereon as well as in
formation about the name o f the owner, the full area con
tent o f the lot in square ells,* the length o f the border

♦An ell is 2 feet.



24 V.I. BAR JOURNAL

lines and the dimensions o f the buildings to enable the 
calculation o f building taxes, and so on.

To this end the surveyor ought to make a complete map 
survey each time that a matriculation number is surveyed 
anew.

The true north should be indicated on these new maps 
and they should be drawn to a scale o f from  1 : 500 to 
1 : 200 o f the actual dimensions unless the size o f the plot 
makes it necessary to employ a smaller scale. They should 
further be arranged in such a manner that they for each 
matriculation number will furnish folios for the new proto
cols.

A  notarized copy o f the survey protocol for each matric
ulation number, provided with a plot plan o f the lot, af
fords a surveying document o f the property in question.

Par. 5
No title to a piece o f city property can be recorded un

less the surveying document accompanies it and is endorsed 
by the surveyor to the effect that it shows whether any 
change in the plot has been made.

With regard to properties in the country, the titles to 
them cannot be recorded until they are similarly endorsed 
by the surveyor regarding changes in the area o f the 
property.

Par. 6
In order to enable the surveyor to issue the above-men

tioned certificates and that he may otherwise carry out 
the duties o f his office, each change o f a plot that takes 
place whereby its border lines are effected, or each change 
in any building shall be reported to him. He shall then 
survey and record them in the proper protocol.

Par. 7
When the tax commission demands it, the surveyor shall 

survey the plots and buildings which, according to legisla
tion, serve as foundation for  the assessment o f taxes and 
imposts. For this reason he must note the changes that 
take place when lots are sold and parcelled out, and also 
carefully observe when new buildings are erected and 
changes made in older ones.
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To assist him to this end, the chief o f police shall keep 
him posted when the police discover that a new building 
project has been started. The building inspector shall like
wise keep him posted on similar information coming to 
his attention.

Reports o f changes in buildings which have occurred in 
the course o f the year and have a bearing on tax assess
ments are to be sent by him to the tax commission once 
annually during the month o f September.

Par. 8
With regard to how the survey o f buildings is to be con

ducted for  the calculation o f construction fees and as to 
in which form  this report is to be handed in, the surveyor 
will have to follow the rules which the Governor’s Office 
may issue to him.

Par. 9
The surveyor shall diligently see to it that streets and 

roads in the cities are built and maintained along their 
properly established lines. For this reason, nobody is to 
have any building, gallery or fence erected against these 
toward the streets before the surveyor has fixed the de
marcation lines.

He shall likewise, where other questions arise regard
ing the proper borders, record this in accordance with what 
the survey protocol shows.

Par. 10
If the surveyor learns that a building project has been 

started which interferes with the public interest, he shall 
immediately order the party in question to halt the work 
and, if  necessary, request the help o f the police to achieve 
this. He shall thereupon examine whether the location o f 
the started building conflicts with the regulations in force 
and, if  this is confirmed, report the matter to the Gover
nor’s Office.

Par. 11
The border lines between city properties, plantations and 

their sub-lots are to be indicated by boundary posts placed 
in all corners o f the border lines. These boundary posts
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shall be made o f hard wood and mounted in brick wall 
frames. Below these, deep diggings shall be made, filled with 
glass and pot chips, in order that the place may easily be 
found again when the post has rotted away or has been 
removed. On two opposite sides o f the posts the King's 
monogram and crown are to be burned into the wood as 
well as the year when the post was planted.

The land surveyor decides the position o f the posts, but 
they can only be planted in his presence as well as that o f 
all the bordering neighbors, who must previously be sum
moned and given 24 hours' notice through a circular let
ter from  the public surveyor. The circular shall be endorsed 
by the summoned person or by his proxy.

I f they do not appear, though duly and legally notified, 
the post can be placed regardless o f those who did not ap
pear. I f any o f the interested parties present protests 
against the location o f a post, the person in question is to 
be advised that he has redress to the decision o f the court, 
and the post is nevertheless placed in the spot provided 
therefor, but with the reservation o f the rights o f every
body, and it is moved, removed or retained in accordance 
with the verdict o f the court.

Par. 12
I f a survey is requested in order to verify a doubtful 

boundary line or for any other purpose, the public surveyor 
shall take notice, before going to the place, o f the bound
aries o f the lot in question as well as those o f the adjoin
ing lots, as available in the survey protocol. Then he is to 
examine the actual conditions and compare them with what 
the survey protocol shows. I f the dimensions do not agree, 
it is possible that the errors are due to one or more neigh
boring lots having too much or too little land according to 
the survey protocol.

I f the error has been found and demonstrated in the 
presence o f all interested parties, it is corrected by plant
ing the boundary posts in the correct corner points deter
mined by the survey, unless all the owners agree among 
themselves about other boundaries in which case they can 
be marked out, and the survey protocol and the surveying 
document are then to be corrected.
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The dimensions once entered in the survey protocol for 
a lot must not, under any circumstances, be changed in 
any other manner than as prescribed above.

Par. 13
In partitioning a lot it must be observed that the part 

separated from  it is given such a designation (matricula
tion) that it is evident therefrom from  which property it 
has been created, while the remaining part keeps the orig
inal designation o f the lot. I f another part is again sepa
rated from  such a section, it also has to be given a designa
tion that makes it clear from  which property it has been 
separated, and so on.

The rules prescribed in section 2 o f the Ordinance o f 28 
o f March 1845 have to be followed closely and it must par
ticularly be strictly observed that any markings once 
placed on a property remain unchanged thereon.

Par. 14
It is the duty o f the public surveyor to carry out the 

transactions incumbent upon him as speedily as possible; 
especially so that no surveying documents corresponding 
to a single matriculation number, are delayed under normal 
conditions more than 8 days, and each certificate or en
dorsement based upon the information contained in the pro
tocols under his office has to be made within 3 days.

In order that it may be checked that this regulation is 
complied with, each document drawn up should show when 
the request for same was entered in the protocol kept for 
this purpose and when it was executed.

The office o f the public surveyor should be kept open at 
fixed hours about which public notice has been given.

Par. 15
All surveys and certificates fo r  public use that are re

quested by the Governor’s Office must be handled on a no 
cost basis and only the actual expenses incurred thereby 
will be refunded. A ll other transactions are to be paid for 
in accordance with the prevailing rates as contained in the 
Royal Resolution o f 24th o f March 1850.
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An account has to be kept at accruing fees, all o f which 
go to the public surveyor. During the month o f January each 
year, a report on the amount o f the fees during the past 
year has to be sent to the Governor’s Office.

On all documents for the issuance or endorsement o f 
which the public surveyor receives payment, the amount 
received should be noted both in figures and letters. The 
same applies to reimbursement for travel expenses as well 
as actual fees.

Par. 16
It is the duty o f the public surveyor to maintain and treat 

carefully all the fixtures and instruments belonging to his 
office; if any o f these objects is lost or damaged he must 
replace it, unless it can be proven that it resulted from  
wear and tear or from  legitimate use.

During the month o f April o f each year an inventory in 
duplicate is to be sent to the Governor’s Office together 
with a list o f all the authorized protocols existing in the 
office o f the public surveyor.

The Governor’s Office o f the Danish-West Indies Islands.
St. Croix the 19th o f August 1885.

C. M. Arendrup 
countersigned/Lunprecht

ANNEX B

Translation From Danish

Government— Secretariat 
St . Cr o ix , November 22,1897

No. 1485

Under No. 1386 o f the 19th o f the current month, the Gov
ernment o f the Danish West Indian Islands has entered 
into the records o f the Secretariat, among other things, the 
following:

"The Government notifies, for appropriate information and for 
further required announcement to the interested parties that 
the Ministry, pursuant to the Government’s recommendation 
made thereon at the request o f the Public Surveyor o f July 21 
o f this year, has approved that in the Account: "Construe-
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tion and other Undefined Expenses” there is paid an amount o f 
$300 for the procurement o f a copy o f the now existing land 
registers for the plantations in St. Croix, in such a manner that 
this copy be checked with the protocols o f the Superior Court 
and o f the Tax Commission and so that each property gets its 
own folio page provided with plot plan indicating property with 
boundaries, inasmuch as such a plot plan can be provided from 
the existing material.”

The proper party should not fail to notify the land surveyor 
through service channels.

(signature)
Grimpricht

To the Public Surveyor

ANNEX C
No. 29
December 18 — 97 
Govt.

I hereby take the liberty to report through the official 
channels that it, during the final entry in the Register for 
the plantations, has become evident that the following de
fects are the most frequent ones:

1) The lots have been given wrong designations when 
registered or lack one. The errors appear, among others, 
for lots o f Altona, St. Peters, Mt. Welcome, Richmond, 
Friedensthal and Contentment.

2) The lots are incorrectly specified as regards the plan
tation o f which they have been subdivided. More specifi
cally, the errors refer to lots o f land which originally be
longed to Mt. Welcome, and later were added to Altona and 
sold therefrom to St. Peter.

3) The lots are designated with letters or with numbers 
with letters added, for example, lots o f Friedensthal and 
Contentment.

4) Pieces o f land which have been separated from  the 
property they originally belonged to and then added to 
other properties, have been wrongly designated when regis
tered after the transfer. This applies to Richmond and 
Hermonhill, among others, and to land sold therefrom to 
Contentment, Friedensthal, Alderville and Beestonhill.
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5) Different principles have been used as guidelines for 
the registration. According to the generally applied and 
oldest rule, the remaining chief part o f the land is followed 
by the insertion o f a ), after the division o f a lot, and the 
separated parts by b ) , c ) , etc. The more recent one, which 
particularly has been used for the lots, lets the main lot 
keep the original registration number and provides the sep
arated parts with the insertions a ), b ), c ), etc. A  third 
principle, which has been applied more seldom, indicates 
that a lot has been divided several times by designating the 
part which has been separated for the second time through 
doubling the letter o f the lot, for example, o f 10c, lOcc, and 
not lOca or 10 cb, which would have been the case with 
other methods.

6) Obviously, there are various inaccurate area calcula
tions; for example, as regards the Cottage plantation 
where 2000' times 3047.5') has been calculated to approxi
mately 150 acres.

7) Various legal executions o f surveying have resulted 
in a changed estimation o f the area o f the plantations. 
Some o f these transactions have not been reported in a 
proper manner because o f negligence on the part o f the 
Surveyor, others, from  about 1840 in particular, have not 
been acted upon supposedly through oversight on the part 
o f the Tax Commission regardless o f the fact that reports 
are available against which no protest is known to have 
been raised. There are among them available such survey
ing documents for Golden Rock, Shoys, Annas Hope and 
Roberts Hill, Cane Bay and others.

8) Uncertainty seems to prevail when it comes to de
termining whether a piece o f land which is purchased from  
the owner o f an estate should be recorded on the folio 
o f the latter or entered as an independent lot, as well as 
whether a property should be designated as lot o f that 
property from  which it has been separated or have a prop
erty designation o f its own. It is cited as an example that 
some land which was sold from  Mt. Welcome to the neigh
boring plantations was added to these plantations. When 
part o f the same land passed from  Altona to St. Peters, 
it was not added to this property, notwithstanding that
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this was the case with land which was conveyed under the 
same forms from  St. Peter to Elizas Retreat. A  piece o f 
land which was bought from St. Georges Hill to Carlton was 
recorded as an independent lo t; this applies also to a piece 
o f land which originally belonged to the King but a part o f 
which was handed over for free to the Stresegs (illegible) 
o f the plantation, that, by prescriptive right, had come to 
regard it as its possession, and in the other instance was 
placed under Langford by the Resolution o f the Ministry of 
Finance o f 1860. On the other hand, there is land sold from  
Hermonhill which is entered on the folio o f Beeston Hill; 
as well as land from  Richmond on the folio o f Contentment, 
and from  Contentment on the folio o f Friedensthal, although 
special procedures do not seem to have been observed in 
connection with these sales. The properties Samuelshope 20 
acres, Holgershaab 5 acres, Eksercerpladsen 144 acres, 
the land o f Arrestuset 82 acres have independent designa
tions whereas, on the contrary, lots o f Yellow Cliff 37.5 
acres, for example, o f Bellevue 52.5 acres, o f St. Georges 
Hill 24 acres and o f Stony Grounds 75 acres, have their 
own folio but not independent names.

9) Some o f the properties o f the Colonial Treasury are 
lacking in the Register, such as the land deeds with the ex
ception o f Annaly and Earthill, and the land at Krausse’s 
lagoon. The rules regarding serial numbers for the prop
erties seem to be questionable. Some lots are recorded with 
serial numbers, for instance lots o f Louises Rest, others 
without, for instance Lots o f Altona or Retreat.— Since my 
work would be made considerably easier if precise rules 
could be established already at this stage; I shall take the 
liberty to recommend in that respect.

Re 1 ). That unregistered or wrongly registered lots be 
registered correctly and that the incorrect designation be 
added to the registration with the note “ old number” .

Re 2 and 3 ). That lots be designated after that planta
tion from  which they have been separated and numbered 
with consecutive numbers in the order that they have been 
laid out. The sequence will then be evident from  the nu
merical order o f the lots, whereas it is evident from  the 
registration from  which main lot they have been subdi
vided. It is assumed, however, that this rule does not ap
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ply to those lots which are all laid out and numbered but 
only to those that either have not been numbered or have 
been given the wrong designations. The present designa
tion o f the latter is entered in the Register within paren
theses.

Re 4 ). The inaccurate registrations are corrected pro
vided the registration number itself is incorrect. The pres
ent designations are added in the Register with the note 
“ old number” .

Re 5 ). That the older registration method be used in 
the necessary re-registrations and in future registrations 
since it is the most correct and practical one, inasmuch as 
with that method one can see immediately each separate 
registration number, if  division has taken place and how 
each separate lot has come into being. It is recommended 
that those registrations, which have been made according 
to the other rules described, be changed, but it is admitted 
that there is no absolute necessity therefor.

Re 6). It is proposed that the inaccurate area calcula
tions be corrected.

Re 7 ). It is proposed that the existing surveying docu
ments be followed, at least where it is evident that no ob
jections have been raised against the transaction by the 
neighbors o f the plantations concerned or by others; for 
these transactions form  the basis on which future survey
ing transactions should be performed on the plantations in 
question.

Re 8 ). It is proposed that all properties o f less than 30 
acres which have been taken from  larger properties be des
ignated as lots o f the latter; if such lots are purchased by 
a land owner on whose property they border, they should 
be recorded on the folio o f this property and considered as 
an addition to same, unless expressly requested otherwise; 
because experience shows that such lots are very seldom 
sold again from  the main property and, through this ar
rangement, the creation o f more independent small prop
erties than strictly necessary is avoided. It is proposed 
that larger lots be regarded as separate properties and 
have their separate names, unless there are specific re
quests to have them added to the neighboring properties.
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Re 9 ). It is proposed that all properties o f 30 acres or 
more be provided with serial numbers without insertion o f 
added letters, which numbers be made consecutive within 
the area o f the District. It is proposed that lots be re
corded under the serial numbers o f the main property but 
without a separate number. As far as I can judge, the Reg
ister will be put in order, if these proposals are granted, 
with the fewest possible deviations from  the one valid 
up to now. As regards the correction o f some other inac
curacies which could not be classed in any o f the categories 
dealt with here, I shall take the liberty to make a special 
recommendation later.

Memorandum No. 29 has been recalled after remittance, 
and the Surveyor has obtained verbal authorization to take 
care o f the matters in question himself.

ANNEX D
No. 3
The Government 
February 8
1 end. (copy in the archives)
2 protocols

Enclosed are forwarded through the official channels: 2 
registration protocols for the plantations in St. Croix with 
the request that they be provided with an authorized en
dorsement and returned thereafter. A  list o f the inconsist
encies between these protocols and the separate register 
o f the Tax Commission is enclosed. It should be advised, 
with regard to these inconsistencies, that they in part stem 
from the fact that several small properties have not been 
registered up to now, or, in some instances, wrongly regis
tered. Some properties have wrongly been registered as in
dependent properties, others are wrongly registered as 
merged properties. In these instances one has followed the 
entries o f the register o f mortgages. The inaccuracies in the 
area calculations have essentially been caused by disregard 
for changes that have been brought about through legal 
surveying transactions, although the latter often seem to 
have been reported in due manner. Some changes are also
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due to the fact that the area o f lots which have been laid 
out has not been deducted from  the main lot, and certain 
minor errors are due to miscalculations or incorrect round- 
ing-off o f the square foot measure o f the plantations.

All the indications in the transmitted protocols have 
been compared with the indications in the registers and 
books o f mortgages o f the Superior District County Court. 
However, attention is respectfully drawn to the fact that 
there are inconsistencies between the registration numbers 
o f the headings and those recorded in the table o f contents 
and the books o f mortgages. These inaccuracies are essen
tially caused thereby in that numbers bought and sold have 
not been entered under Increase and Decrease in the head
ings. Most o f them were pointed out at the previous revi
sion o f the register, in 1825.

Part o f the properties o f the Colonial Treasury are re
corded in the present protocols on independent folios for 
the first time. They are to a great extent not surveyed or, 
in any case, such surveying transactions are not known. 
As regards the surveying o f these properties, the Survey
or’s Office will take the liberty to make a recommendation 
later.



Imagine a land in which the only legal codes have been 
repeatedly amended for many years, but no compilation has 
been made o f the amendments. Imagine, moreover, that 
there is no system for recording legal decisions, so that law
yers must rely upon their own briefs and records for prec
edents. This is not ancient Etruria or Samarkand under 
Tamerlane—this was the situation in the Virgin Islands, a 
territory o f the United States o f America as recently as 
1957. Governor Merwin describes how the Virgins came to 
have such a disorderly legal house and how the chaos was 
finally ended.

The U. S. Virgins Come of Age
A Saga o f Progress in the Law 

by JOHN D. MERWIN*

During the course o f his second voyage to the New World 
in 1493, Christopher Columbus came upon a group o f tropi
cal islands in the West Indies which so impressed him by 
their variety and number that he was constrained to name 
them after St. Ursula and her eleven thousand virgins. 
Since that day, almost five hundred years ago, the Virgin 
Islands, which are now divided among the British Virgin 
Islands consisting o f about fifty islets and cays with a popu
lation o f 9,000 inhabitants, and the U.S. Virgin Islands 
consisting o f approximately the same number o f islands 
and cays with a population o f 32,000 persons, have known 
a varied life o f adventure which has been closely associ
ated with the development and culture o f the Western 
Hemisphere.

The U.S. Virgin Islands consist o f three main islands—  
St. Thomas, which is the capital; St. Croix, the largest,

♦Governor o f the Virgin Islands of the United States (1958-1961).
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which is mainly agricultural; and St. John, a beautiful is
land o f virgin territory, most o f which is being preserved 
as the Twenty-Ninth United States National Park.

During the years since their discovery the islands have 
passed through many hands, including the British, Dutch, 
French, Spanish and, in the case o f St. Croix, the Knights 
o f Malta. A  permanent colony was first established on the 
island o f St. Thomas in the year 1672 by the Danish Crown. 
In 1733 the island o f St. Croix was ceded to the Danes by 
the French and became part o f what was then known as 
the Danish West Indies.

The Kingdom of Denmark continued to govern the is
lands— with only one brief interruption o f seven years from 
1805 to 1812— until they were sold to the United States 
for $25,000,000 in 1917. Formal transfer o f the islands to 
the United States was accomplished on March 31, 1917, at 
which time the islands were placed under the jurisdiction 
o f the United States Navy Department. In 1931 the islands 
were placed under the jurisdiction o f the United States De
partment o f the Interior.

Danish Laws
From the standpoint of legal bibliography, the Danish 

West Indies Government through the years never devel
oped a system of records o f the proceedings o f the various 
legislative and judicial bodies similar to what we take for 
granted in the United States where we have inherited the 
Anglo-Saxon tradition o f case law.

The code that was promulgated was a very limited one; 
and apart from  very elaborate land records, little in the 
way o f recorded legal records has been handed down to 
us from  the days o f the Danish regime.

Under the terms o f the treaty between the United 
States and the Kingdom o f Denmark under which the is
lands were transferred in 1917, it was agreed that official 
records o f the Danish West Indian Government would not 
be transferred to the United States, but would be removed 
to archives in Copenhagen. As a result, many o f the old 
Danish decrees and records which would hold significant 
historical interest and value have been lost to the archives
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o f the islands. We know, however, that these old records 
were scant from  the standpoint o f presenting a well-devel
oped legal bibliography.
The Colonial Codes of 1921

Inasmuch as the islands lacked a formal system o f laws 
at the time o f the transfer in 1917, it was decided by the 
early colonial councils which operated under the Naval Ad
ministration that separate codes o f laws should be drawn 
up for the two municipalities— one for the Municipality o f 
St. Thomas and St. John, and another for the Municipality 
o f St. Croix. These codes were developed by two young 
lawyers, Leslie Curry and Denzil Noll, both o f whom had 
come to the U.S. Virgin Islands from  the Territory o f Alaska 
soon after 1917.

Taking as their lodestar the Alaska Code which, in turn, 
was derived from  the Oregon Code, these two young lawyers 
compiled two separate codes— one for each municipality. 
These codes closely paralleled each other and presented a 
creditable basis for the administration o f justice in the 
early government. They were adopted by the separate Co
lonial Councils during the year 1921.

Chaotic Conditions
Unfortunately, no provision was made for keeping the 

codes o f 1921 up to date. No supplements were ever pre
pared during the period o f thirty-five years while they rer 
mained the law o f the land. The laws promulgated in the 
two separate codes were amended and the amendments 
amended through the years. In time, the accumulated mass 
o f laws enacted by the Colonial Councils and, later, the 
Municipal Councils, left doubt as to the completeness and 
accuracy o f these codes. Legal research was hit or miss, 
with the winning lawyer often hitting the loser with what 
he had missed in his search. Many lawyers went into court 
convinced that they knew the current status o f the law 
only to be confronted with a slip o f paper on which was 
printed an amendment to the law o f which they had no 
knowledge.

To make matters even more confusing, there was no sys
tem for maintaining a record o f legal decisions rendered by
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either the District Court or the police courts or o f making 
them available to members o f the legal profession or to the 
public. Most lawyers were obliged to rely on their own 
briefs and records o f cases for precedents. As a result, the 
legal profession found it necessary to lean heavily on prec
edents from  states and other territories where records o f 
legal decisions were maintained.
Virgin Islands Code Enacted

These chaotic conditions in the field of legal bibliography 
existed until four years ago when, on September 1, 1957, 
the Virgin Islands Code was promulgated in accordance with 
A ct No. 160 o f the Second Legislature o f the Virgin Islands 
o f May 16, 1957. This code o f laws represented the first 
m ajor step in the recent astonishing development in legal 
bibliography in the Virgin Islands.

The Virgin Islands Code had its inception in Section 8 (e ) 
o f the 1954 Revised Organic Act o f the Virgin Islands en
acted by Congress July 22, 1954 (48 USC § 1541 et seq .). 
It authorized the Secretary o f the Interior to arrange for 
the preparation o f a code o f laws for the Virgin Islands, 
which should be “ a consolidation, codification and revision 
o f the local laws and ordinances in force in the Virgin Is
lands” .

The editorial work was commenced in the spring o f 1955. 
A Code Advisory Committee was created by the Secretary 
o f the Interior to co-operate, by means o f suggestions and 
recommendations, with the editors o f the legal publishing 
firm engaged to prepare the Code. A fter many months o f 
labor and four meetings o f the Advisory Committee, the 
Code was enacted into law by the Legislature.

The five volumes o f the Virgin Islands Code contain the 
general and permanent laws o f the Virgin Islands in force 
on September 1,1957.

Revision Plan
A t the time o f the acquisition o f the Virgin Islands in 

1917, acts o f Congress continued in force, with certain ex
ceptions, all local laws and ordinances. In addition to sev
eral thousand ordinances passed by local legislative bodies 
since 1917, many laws enacted during the years o f Danish
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sovereignty were still in force. One o f the desiderata to be 
achieved by the revision o f this mass o f material was the 
elimination o f as many o f these antiquated laws as possible 
and the formation o f a modern body o f statute law more in 
consonance with present-day needs in the Virgin Islands.

All available laws, including the 1921 Codes o f St. Thomas- 
St. John and St. Croix, were classified according to subject 
matter, carefully edited and arranged into thirty-four sub
ject titles. Many changes in style and substance were made. 
New material was added to fill in gaps or to replace ex
isting provisions. This material included over thirty-four 
uniform acts, the Standard Juvenile Court Act, and a re
designation o f the police courts o f the Virgin Islands as mu
nicipal courts, establishing within each o f those courts a 
Small Claims Division, a Conciliation Division, and a Ju
venile and Domestic Relations Division.
Interesting Code Features

An interesting feature o f the new Code is the provision 
that the principles o f the common law, as expressed in the 
Restatements o f the Law approved by the American Law 
Institute, and to the extent not so expressed, as generally 
understood and applied in the United States, shall be the 
rules o f decision in the courts o f the Virgin Islands in 
cases to which they apply, in the absence o f local laws to 
the contrary.

Another noteworthy feature o f the new Code is the aban
donment o f the McNaghten Rule in its application to crimi
nal cases in which insanity is pleaded as a defense.

In the field o f taxation and finance it was found that prior 
laws were inadequate for the collection o f taxes and the 
efficient management o f government financing. To supply 
these needs, many sections, patterned after Subtitle F o f 
the Federal Internal Revenue Code and upon a number o f 
sections in Title 31, Money and Finance, o f the United 
States Code, were adopted.

The corporation laws o f the Virgin Islands were revised 
and expanded along modem lines with the expectation that 
more business enterprises would be attracted to the ter
ritory for the purpose o f incorporating there. Much o f the 
old law was retained in revised form , but many new pro

MAY 1969
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visions patterned largely upon the corporation law o f Dela
ware and the new corporation law o f the Commonwealth 
o f Puerto Rico were added.

Among the many uniform laws adopted were the Con
ditional Sales Act, Criminal Extradition Act, Declaratory 
Judgments Act, Negotiable Instruments Act, Uniform 
Rules o f Evidence, Uniform Sales Act, and the Uniform 
Trust Receipts Act, to mention just a few. The Virgin Is
lands is now one o f the foremost jurisdictions in respect to 
the adoption o f uniform state laws. This establishes an im
portant development for a small jurisdiction which only 
recently has come o f legal age, so to speak.

Virgin Islands Reports
The Virgin Islands Code was but the first step in a quick 

succession o f developments in the growth o f legal bibliog
raphy within the territory.

In 1957 the Second Legislature o f the Virgin Islands also 
provided for the preparation and the first publication o f 
legal decisions affecting the Virgin Islands. It was to be 
designated as the “Virgin Islands Reports” . Its purpose 
was to provide the public with an accurate and complete 
picture o f the case law o f the Virgin Islands as developed 
by the courts. In April, 1959, the first volume o f the Vir
gin Islands Reports was published, embracing opinions o f 
the District Court o f the Virgin Islands and, with respect 
to cases originating in the Virgin Islands, o f the United 
States Court o f Appeals for the Third Circuit and the Su
preme Court o f the United States. This volume covers de
cided cases from  1917 up to and including 1939. It also 
includes opinions o f the District Court Commissioners if  
not reversed, opinions o f the police (now municipal) courts 
if  they discussed questions o f law, opinions o f the Tax 
Court o f the United States in Virgin Islands cases, and 
opinions o f the Attorney General o f the United States with 
respect to matters pertaining to the Virgin Islands.

This was the first time that opinions in Virgin Islands 
cases had been gathered together in one publication. Many 
o f the opinions had never been reported, and the volumes 
supplied an urgent need o f the legal profession that had 
existed ever since the acquisition o f the Virgin Islands
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from  Denmark in 1917. By January o f this year three vol
umes o f the Virgin Islands Reports had been published. 
Each volume carries a table o f cases reported, a table of 
statutes, treaties, executive orders, court procedural rules, 
etc., cited or construed, and a topical digest o f the cases in
cluded within its covers.

The first unit o f the advance service for the Virgin Is
lands Reports was published in April o f this year. It can 
well be said that this series o f Virgin Islands Reports rep
resents as fine a presentation o f legal decisions as can be 
found anywhere. With their advent into the field o f legal 
bibliography in the territory, phase two o f our legal ma
turity was achieved.
Rules and Regulations

The next undertaking was initiated with the enactment 
o f legislation authorizing the publication o f the Virgin Is
lands Rules and Regulations. By A ct o f June 24, 1958, the 
Legislature provided for this publication. This followed 
close on the heels o f Act No. 283 o f June 3, 1958, which 
provided for the preparation and publication o f the Virgin 
Islands Reports.

The regulatory system set up by the A ct o f June 24, 
1958, had two principal features:

(1) All departmental regulations within the scope o f the 
Act were required to be filed with the Government Sec
retary (Secretary o f State). Any regulations not filed with 
the Government Secretary were declared to be ineffec
tive. Thus, there was provided an official record o f the reg
ulations.

(2 ) For the purpose o f rendering service to the public, 
these regulations are published by the Government Secre
tary as required by the Act. The publication is set up in 
two stages: First, the Virgin Islands Rules and Regular 
tions, for which the citation “ V.I.R.&R.”  was adopted, rep
resenting a codification o f all regulations originally filed; 
and, second, the Virgin Islands R egister; which is pub
lished periodically and contains new regulations and amend
ments to existing regulations, thus keeping the “V.I 
R.&R.”  up to date.
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All regulations are classified by subject matter. A  sys
tem of arrangement in numbering was adopted which 
greatly simplifies the search for related provisions o f laws 
and regulations. For this purpose, “ V.I.R.&R.”  was pro
vided with the same title and chapter numbers as the Vir
gin Islands Code.

Each volume o f the Virgin Islands Rules and Regulations 
contains an outline o f the titles it covers. Each volume was 
printed in loose leaf form  so that changes and new regula
tions could be incorporated as quickly as possible after they 
become effective, and each section o f the work will always 
be up to the minute. The first volume o f the Virgin Islands 
Rules and Regulations was published in November o f 1959, 
and supplements thereto became available during the spring 
o f 1960. Thus was accomplished the third phase in the 
rapid development o f legal bibliography in the Virgin Is
lands o f the United States.
Session Laws

The final phase which was accomplished in March o f 
1960 was the publication o f the first five volumes o f the 
session laws o f the Virgin Islands. These Virgin Islands ses
sion laws are published in annual volumes commencing 
with those enacted at the First Session o f the First Legis
lature in 1955. They contain the complete text o f all laws 
and resolutions enacted by the Legislature and approved by 
the Governor.

The session law volumes now make the laws readily 
available to governmental agencies, the courts and the pub
lic.

Publication o f the Virgin Islands session law volumes 
was authorized by Act No. 423 o f June 2, 1959. Pursuant 
to that act, a contract was negotiated for their preparation.

Each session law volume contains a table showing the 
page where each act and resolution commences, a table 
showing by title and section number where each act or res
olution is classified to the Virgin Islands Code, and a topical 
index. These features should be o f immeasurable benefit to 
all users o f the session law volumes.

Under Section 23 o f Title 1 o f the Virgin Islands Code, 
the laws contained in each session law volume shall, upon
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certification o f the Government Secretary as to their being 
correct transcripts o f the originals, be accepted as legal 
evidence thereof in all courts o f the Virgin Islands, by all 
officials and branches o f the Virgin Islands Government, 
and in all proceedings before any board, commission, body 
or officer o f the territory. This certification has been ac
corded each volume published thus far.

Maturity Arrives
This story o f progress shows the transition in a period 

o f less than four years o f the legal bibliography o f a ter
ritory o f the United States from  a complete vacuum, or what 
might be better termed a state o f chaos and confusion, 
into an up-to-date legal system consisting o f a modern code, 
reported court decisions, regulations and the presentation 
o f the session laws o f the territory. Where there was, just 
a few  short years ago, bewilderment and uncertainty, 
there is now order and stability.

Already, the results o f this certainty and stability in the 
law have been evident in the number o f new businesses 
which have been established within the territory. Many 
large firms which had previously shied away from  the idea 
o f coming into the Virgin Islands now can get clearance 
from  their legal counsel.

We in the Virgin Islands are very proud o f this progress 
and are happy to be able to present this story to the legal 
profession o f the United States in order that it may be 
aware o f what we now offer in the field o f legal bibliog
raphy.

Reprinted from  American Bar Association Journal 
August, 1961
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by
EMIL F. GOLDHABER
St. Croix, V. I.

When I was sworn in as a referee in Bankruptcy some 
months ago, I was told that one o f the fringe benefits at
tendant upon that quasi-judicial office was a guided vaca
tion tour anywhere in this judicial district. It didn’t take 
me long to find out that, through some careful gerryman
dering, we had managed to acquire the Virgin Islands in 
the Eastern District o f Pennsylvania. This couldn’t have 
been easy. Anyway, having chosen the locale, I next picked 
the guides, whose identities will be kept secret to protect 
the innocent, but whose initials are Thomas J. Clary and 
Joseph S. Lord, III. These names, as I say, are fictitious; 
picked out o f the thin air of the U.S. Court House. And any 
similarity to the monikers o f our Chief Judge and Stephen 
Girard Lord is damned good reporting.

I f any o f you contemplate a maiden (what else— ) voyage 
to St. Croix, I recommend Clary and the third Lord to you. 
In the first place, judges are just like people. And, secondly, 
these two lads happen to know all the worthwhile Virgins 
in general, and St. Croix in particular. And you can’t hardly 
find anybody who knows St. Croix. Including one C. Colum
bus, who stumbled into it (circa 1493) while driving on the 
left side o f the ocean. Since that date the driving has de
teriorated.

They’re short on lawyers down there. That is, the law
yers practice in shorts. One o f the ablest and nicest o f them 
is a legal beagle named John Marsh, who started over in 
Miami Beach, but reformed. He practices law like you’ve 
always wanted to do it. Opens his office on Thursdays. I f 
it’s cloudy. Has his office in a place called King’s Alley, which

44
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happens to be over a joint that sells Planter’s Punch at a 
buck a punch. Which helps as he reads his latest edition 
o f Corpus Juris Secundum. But that’s the kind o f a place 
it is. And don’t try to hurry them. The last time anything 
happened in a hurry on St. Croix was in 1958. A t that time 
one o f my guides, Clary, C. J., was sent down to help relieve 
the backlog. He hit them like a ton o f judicial bricks, leav
ing the local bar in a mild state o f shock. They still get 
the shakes when they see him. Even when he’s on vacation.

Go to St. Croix if  you like to eat in wonderful restaurants 
(although you’ll have a helluva time finding them, because 
they hide them behind rocks and seem to have the same 
aversion to directional signs as one encounters on the 
Schuylkill Expressway). Go to St. Croix if  you like to view 
magnificent scenery (although the holes in the roads will 
wreck more havoc with your neck than a good case o f 
whiplash). Go to St. Croix if you love to see volcanoes (if 
you’re not bothered by the fact that these craters are in 
the roads). Go to St. Croix if you like to drive on the left 
side o f the road with the opposing headlights shining to 
the right, squarely into your eyes (because they copied 
the regulation from  the Penna. Safety Code, which is di
rected at vehicles driven on the right side o f the road). 
Go to St. Croix if you want to find the comforts o f life 
(like the electricity going off for hours on end, or spigots 
marked “ C”  which emit scalding hot water, on account o f 
“ C”  stands for Caliente which, you later find out, means 
“hot” ) . Go to St. Croix if you want to develop a thriving 
negligence practice. Just stand on Centerline Road (which, 
it follows, has no center line). The accident will come to 
you. Go to St. Croix i f  you like to relax and read (even if  
it’s only Corpus Juris Secundum) .

We went back to the islands whose virginity is protected 
by these United States and, once again, found that their 
still undefiled rustic beauty defies conception (immaculate, 
o f course). We, in case you don’t remember, consisted o f 
the Great White Father o f us all, Chief Judge Thomas J. 
Clary, Stephen Girard’s recently affirmed interpreter, Judge 
Joseph S. Lord, the Third, and me, the First. The natives,
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when afoot, emulate Stepin Fetchit. But when they drive 
their automobiles, they warm the cockles o f every negli
gence lawyer’s bleeding heart as they cascade down the 
southpaw sides o f narrow, bumpy highways in hot rods 
which were designed to be driven down the right sides. To 
put it succinctly, this is very ungood on the nerves. Espe
cially at night, when travellers are homeward plodding their 
weary ways, full o f nerve medicine. We found that many 
o f last year’s crater-like holes had been repaired. But this 
wasn’t as good as it first appeared, because they had dug 
new holes with which we were not yet familiar.

I would be unfair if  I did not give dishonorable mention 
to the Virgin Islands Telephone Co., which is the illegiti
mate offspring o f Don Ameche, or whoever it was that in
vented the telephone. One’s first problem, on endeavoring 
to make a call, is to get a dial tone. Believe it or not, 
one is more likely to get music. It seems that they have 
some mystic hook-up with a radio station on Mars, or some 
such place. So, while one sits impatiently awaiting a dial 
tone, to make an emergency call for fire engines, or to a 
doctor, or to the liquor store, one hears the beat o f tom
toms and steel drums. This is good for the cha cha, but bad 
for the blood pressure.

In order to get home from  St. Croix, we had to get to 
San Juan. And, in order to get to San Juan, we had two 
courses: (1 ) swim ; or (2 ) go by Caribair. We should have 
swam. But Judge Lord was more chicken than duck. So, 
we decided to go by air. And that gave us a choice o f Cari
bair, which is the Virgin Islands’ answer to the W right 
Brothers. Their planes fly (you should excuse the expres
sion) on schedule. A  schedule, I should add, which changes 
from  day to day. And the only way you can find out about 
any day’s schedule is to call on the telephone. That is, if  
you can get a dial tone. Or, having at long last gotten a dial 
tone, depending on whether Caribair is answering the phone 
that day. Because sometimes they don’t answer for ages. 
They’re too busy changing their schedules.

On the last Sunday we were there, everyone got up early 
to go to Mass. That is, practically everyone. When the Chief 
Judge saw me lying blissfully in bed, he asked in his usual, 
kindly, courtroom voice, “ Why the hell don’t you get up and
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go to synagogue?”  Smiling my best nonecclesiastical 
smile, I replied, “ Now, Chief, you know there's no syna
gogue on St. Croix.”  “ I know that,”  replied Clary. “ But 
there's one on St. Thomas.”  “ And how do I get over the 
water?”  I asked. “ Do I walk?”  “Why not?”  asked the 
C. J. “ One of your boys did.”

Reprinted by permission from  the February 1967 and 
March 1968 issues o f The Shingle, the official publica
tion o f the Philadelphia Bar Association.

/
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A New Guide To Federal Practice 
and Procedure

The publication o f the new Federal Practice and Proce
dure has been announced by West Publishing Company. 
This new work, when completed, will replace Barron & 
Holtzoff Federal Practice and Procedure which has for 
many years been widely used by the Bench and Bar.

The first three volumes covering the Federal Rules o f 
Criminal Procedure, authored by Charles Alan Wright, 
Charles T. McCormick, Professor o f Law at the University 
o f Texas and for 12 years the author o f Barron & Holtzoff 
Federal Practice and Procedure, are available now. The text 
by Professor W right reflects the recent “ . . . revolution in 
both federal and state criminal procedure. . .”  noted by 
form er Associate Justice o f the U.S. Supreme Court, Tom 
C. Clark, in the foreword o f the set.

Forthcoming volumes will provide textual analysis o f the 
Federal Rules o f Civil Procedure by Professor W right and 
Arthur R. Miller, Professor o f Law, University o f Michi
gan, and the recently adopted Federal Appellate Rules by 
Professor W right and Eugene Gressman, partner in the 
firm o f Van Arkel and Kaiser, Washington, D.C.

Professor W right, nationally recognized as an expert on 
the Federal Rules, has served as a member o f the Advis
ory Committee o f the Civil Rules, is the author o f a widely 
used hornbook on federal courts, and is currently a mem
ber o f the Standing Committee on Rules o f Practice and 
Procedure o f the Judicial Conference o f the United States. 
Professor W right is presently on leave from  the Univer
sity o f Texas for the year to serve as Professor o f Law at 
Yale Law School.

Professor Miller has also had extensive teaching experi
ence and has written extensively on the Federal Rules. 
He was Associate Director o f the Columbia Law Project 
on International Procedure, draftsman o f the Uniform In
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terstate and International Procedure Act, and a member o f 
the ABA Special Committee on Complex and Multidistrict 
Litigation.

Mr. Gressman is one o f the most active practitioners 
before the U.S. Supreme Court and is considered a leading 
authority on federal appellate procedure. His firm special
izes in practice before Appellate Courts.

In addition to the Rules, the new edition will contain 
chapters covering Procedural Reform in the States, Juris
diction o f the Federal Courts, Venue in Civil and Criminal 
Cases, Removal o f Cases, Res Judicata, and Disqualifica
tion o f Judges, plus a special timetable for proceeding un
der the Rules.

In view o f the growing impact o f federal law and the 
adoption in a m ajority o f the states o f rules patterned af
ter the federal rules, this comprehensive and timely new 
work fills a clear need o f the Bench and Bar and will prove 
to be a practical and functional tool in every lawyer's prac
tice.



Third Circuit Cases of Interest

Case Note Editors—  RICHARD E. GRUNERT 
and J. MICHAEL SPENCER

A d m in is t r a t iv e  L a w — P rocedure— W r it  of R e v ie w

Donastorg v. Government Employees Service Commission, 
6 V.I. 368, 285 F.Supp. I l l  (D.C.V.I. 1968). This was an 
appeal from  a determination of the Commission sustaining 
the discharge o f a government employee. The Commission’s 
decision was affirmed, but the Court (Gordon, J.) took the 
opportunity to announce the standards applicable to the 
review o f administrative determinations in the District 
Court. “ In the absence o f any relevant precedent in this 
jurisdiction, the Court will adopt the m ajority rule, and 
will review . . . under the substantial evidence rule . . . . 
This is the standard embodied in the Administrative Pro
cedure Act (5 U.S.C. 1010) and for the purposes o f judicial 
review . . . the criteria o f section 10(e) o f that Act . . . 
will be followed by this Court.”  The Court also issued a 
warning to government agencies: “ . . . the very concept o f 
review implies a review o f the totality o f the proceedings 
. . . .  For the agency to fail to transcribe administrative 
hearings is to risk remand, for the Court is in no position to 
hear matters de novo . . . .”

A l ie n s— R esid en c e— D o m ic il e — P a t e r n it y

Government v. Bradshaw, 6 V.I. 386 (Mun.Ct.V.I. 1968) 
AfFd. 6 V.I. 368 (D.C.V.I. 1968). This action for support of 
an illegitimate child was brought under 16 V.I.C. § 291, 
which provides that “ . . . any female resident o f the Virgin 
Islands . . .”  may institute the action. The defendant moved 
to dismiss on the grounds that the mother was not a 
resident o f the Virgin Islands but o f St. Kitts, W .I. The 
decision o f the Municipal Court (Moorhead, J .), distin-

50



MAY 1969 51

guished between domicile and residence, and found that the 
mother’s presence in the Virgin Islands for two years was 
sufficient to give her residency within the meaning o f the 
statute, as . . an alien, whether or not [she] retains her 
domicile in the place where [she] form erly resided, may be 
a resident o f any state or territory . . . for the purposes o f 
determining residence, as opposed to domicile, her intent is 
not material; her actual presence here where she is living 
in an established home, whether for a definite or an in
definite period o f time, is sufficient.”

Costs— Co u n se l  F ees

Skeoch v. Ottley, 6 V.I. 99 (D.C.V.I. 1968). An applica
tion was made to tax costs, including counsel fees incurred 
in the successful defense o f an appeal to the Third Circuit. 
The District Court (Gordon, J.) ruled that it was without 
authority to award costs on appeal and that “ . . . it is for 
the Circuit Court o f Appeals to decide what costs it shall 
allow and that any petition for costs incurred on appeal 
should be addressed to that Court.”  Objections were also 
raised to the taxation o f costs o f “ imported” counsel. The 
Court said: “ There certainly are matters which call for 
the employment o f more than one attorney to assist in the 
preparation and trial o f a case. Likewise there are cases in
volving complicated questions o f law or fact, or demands for 
large judgments based on substantial injuries or claims 
where the use o f outside counsel may be necessary and 
called for. A  litigant should not as a matter o f law be 
restricted to one local lawyer for whom compensation may 
be recovered under the statute. Nonetheless, section 541 pro
vides for the indemnification o f a party . . .  it is not a 
vehicle for the unrestricted employment o f legal resources 
with the aim o f taxing the loser with every last dollar 
sp en t. . . .”

Cr im in a l  L a w — D istu r b in g  t h e  P ea ce

Government v. Kierkagaard, 6 V .I. 377 (Mun.Ct.V.I. 
1967). Defendant was charged with disturbing the peace. 
It appears that he climbed a 50-foot stanchion on Veteran’s 
Drive in St. Thomas, causing a crowd to gather and traffic 
to back up in both directions. The Municipal Court (H off
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man, J.) held . . that an act committed by a person in 
public which is not in itself harmful to others and which 
is not committed in a loud or boisterous manner, is not a 
violation o f the criminal statutes o f the Virgin Islands 
just because it is an unusual act which causes a crowd to 
gather because o f curiosity.”

E sta te s  W il l s— Sa l e  of R e a l  P ro pe r ty

Johnson v. Childs, 6 V.I. 356 (D.C.V.I. 1968). Plaintiff 
sought to recover a down payment paid to an executor on 
an agreement to purchase land from  an estate. The executor 
counterclaimed for damages for breach o f the contract o f 
sale. Among other assertions o f the plaintiff was that he 
was not liable on the counterclaim because the executor 
could not make a valid conveyance during the contract 
period. It was argued that by virtue o f 15 V.I.C. § 491, no 
sale by an executor is valid unless pursuant to an order o f 
the District Court, which order had not been timely ob
tained. The Court (Maris, J.) disagreed. 15 V.I.C. § 491 
provides that “ No sale o f the property o f a decedent's estate 
is valid unless made by order o f the District Court . . .  or 
unless otherwise authorized by law or the decedent's will.”  
Although there was no power o f sale in the will, the Court 
found that the sale was “otherwise authorized by law.”  15 
V.I.C. § 5, explained the Court, expressly provides that 
every will, even though it does not contain a valid power o f 
sale, shall be construed to give the executor the power to 
sell all o f the real property owned by the decedent at the 
time o f his death, which has not been specifically devised, 
unless the will expressly prohibits its sale. In these latter 
two situations (specific devise or express prohibition) an 
order o f court would be necessary, but where the will 
neither specifically devised the property nor prohibited its 
sale, the Court concluded that the executor had “ full power 
to sell and convey the real estate without leave o f this 
court.”

E xe c u tio n — T e n a n t s  b y  t h e  E n t ir e t y

Masonary Products v. Tees, 6 V.I. 108 (D.C.V.I. 1968). 
Plaintiff recovered a judgment against Harry Tees and then 
sought execution against property held by Tees and his



MAY 1969 53

wife as tenants by the entirety. Tees sought an injunction 
in the Municipal Court, which was denied. On appeal to 
the District Court (Maris, J.) the judgment below was 
reversed. Reviewing numerous authorities, the Court held: 
“ . . . the m ajority view . . . holds that a creditor o f one 
spouse may not reach his interest in property held by the 
entirety while both spouses are alive . . . .  It follows that 
the interest o f the defendant, Harry Tees, in the real prop
erty which he and his w ife hold by the entirety is not sub
ject to seizure and sale under the judgments rendered 
against him alone . . . .”

I n n k e e p e r s— A ssa u lt

Government v. Stull, 6 V.I. 347 (D .C .V .1.1968). A  Munic
ipal Court conviction for simple assault was reversed on 
appeal to the District Court (Gordon, J .) , where it appeared 
that the manager of a waterfront saloon in St. Thomas 
forcibly ejected a patron. Upon hearing a disturbance in 
the upstairs poolroom, the manager investigated and deter
mined that the complaining witness was at fault. The com
plaining witness was asked to leave and upon his refusal 
was ejected. The Court held: “ . . . once a patron’s license 
to remain on the premises has been terminated, for what
ever cause or lack o f it, he becomes a mere trespasser and 
is subject to being treated as one . . . .  His failure to leave 
when requested to do so authorized [the manager] to 
exercise a reasonable degree o f force.”

Ju r isd ic tio n — C h ild  C u stody— D o m ic il e

Pinto v. Pinto, 6 V.I. 179 (D.C.V.I. 1968). Plaintiff w ife 
filed an action for divorce and for custody and child sup
port. The husband, as a bar to the action, set out a decree o f 
divorce and custody entered in the Superior Court of 
Puerto Rico. The Court (Maris, J.) found that at the time 
o f the Puerto Rican action, the w ife and children were 
domiciled in the Virgin Islands, and were not actually 
present in Puerto Rico. With respect to the custody issue, 
the Court said: “ . . . in order to compel recognition by this 
court o f the decree of the Superior Court o f Puerto Rico as 
a decree based upon valid jurisdiction, it must appear that
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the children were, nonetheless, still domiciled in Puerto 
Rico at that time . . . .  Here the plaintiff is domiciled in 
the Virgin Islands and her minor children who live with her 
are likewise domiciled here and were so domiciled at the 
time o f the hearing in the Superior Court o f Puerto Rico. 
Accordingly this Court has full power to hear the plain
tiff’s prayer for custody o f her minor children and to deter
mine their custody according to their best interests and 
without regard to the award o f custody made by the Puerto 
Rico cou rt. . . .”

R e str ic tiv e  C o v e n a n t s— Z o n in g

Grubet v. MacLaughlin, 6 V.I. 490, 286 F.Supp. 24 
(D.C.V.I. 1968). In 1960 plaintiffs purchased a lot in a 
subdivision in St. Croix. The deed to them recited restric
tive covenants limiting the use o f the land to residential 
purposes. A t the time o f the conveyance, the area was zoned 
residential, but in 1965 the Legislature rezoned the area 
C-2 (Neighborhood Shopping Centers). Plaintiffs brought 
suit under the Uniform Declaratory Judgments Act, ap
parently contending that if the zoning amendment was 
valid, then the restrictive covenants could not be enforced 
against them. The District Court (Maris, J.) in a lengthly 
decision found the zoning amendment to be a valid exercise 
o f governmental authority in planning for orderly growth 
and development. Relying on section 568 o f the Restatement 
o f the Law o f Property, the Court held that the rezoning 
o f the land by the government for a use not previously 
permitted by the restrictive covenants extinguished the 
covenants and rendered them unenforcible.

Se c u r ity  fo r  C osts

Port Construction Co. v. V.I. Housing Authority, 6 V.I. 
373 (D.C.V.I. 1968). The lawsuit was filed on April 22, 
1964. On April 30, 1968, in the second week o f trial, de
fendant made a demand for security for costs under 5 
V.I.C. § 547. The demand was denied by the Court (Gordon, 
J.) as being untimely. The Court said: “ Counsel should 
not seek to obstruct the progression o f a matter to or in 
trial by springing such a trap so late in the proceedings.”  
The Court also noted that the $300 provided for in the
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statute appeared to be the maximum the Court could order 
as security, whether as a cash deposit or in the form  o f a 
bond.

T a x a t io n — Gross R e c e ipts

Virgin Islands Territorial Board o f Realtors v. Wheatly, 
6 V.I. 185 (D.C.V.I. 1968). This action was brought by a 
sole proprietorship, a partnership, and a corporation seeking 
declaratory relief, and a ruling that their income, earned 
in the real estate brokerage business, was earned as the 
result o f “ selling their skills or services on an individual 
and personal basis”  and therefore exempt from  gross 
receipts taxes under 43 V.I.C. § 4 3 (a ). The Court (Maris, 
J.) followed AntiUies Surveysf Inc. v. De Jongh, 5 V .I. 560, 
358 F.2d 787 (3rd. Cir. 1966) in holding that the Corpora
tion’s income was not exempt even though the corporation 
consisted o f a sole stockholder who was the sole licensed 
broker employed by it. The Court did rule, however, that 
both the sole proprietor and the partnership rendered serv
ices on an individual and personal basis, and were therefore 
not subject to the tax with respect to income derived from  
real estate brokerage. But the income derived from  the 
renting o f office space and the furnishing o f clerical help 
did not fall within the statute. This income was determined 
by the Court to be taxable as it was not “ . . . derived from  
the plaintiffs’ own individual and personal services as real 
estate brokers.”
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YOUNG - CLARK
INSURANCE, LTD.

The leading General Insurance Agency 

in St. Croix

representing

INSURANCE COMPANY OF NORTH AMERICA 

LIFE INSURANCE COMPANY OF NORTH AMERICA 

PILOT LIFE INSURANCE COMPANY 

FIREMAN’S FUND INSURANCE COMPANY

Telephone: 773-1720

THE PENTHENY BUILDING

46 King Street —  Christiansted, St. Croix, Virgin Islands

❖



We do not Practice Law . . .
We Specialize in Real Estate
THE ASSOCIATION TAKES CARE OF OUR CLIENTS.

P I V A R

The real estate service thats “ in”  the Islands.

54 KING STREET & KING CHRISTIAN WHARF 

CHRISTIANSTED, ST. CROIX, U. S. VIRGIN ISLANDS

00820

FRANK
PADILLA

F IR S T  N A T I O N A L
Announces the relocation C I T Y  B A N K
o f his offices from  the The Only Bank Your
Southern Portion o f No. Family E ver Needs
53 King Street to the !

7-8 King St.,
Northern Portion there- CHRISTIANSTED, ST. CROIX

o f in the premises now 773-1955
known as Leader’s Court. Veterans DriYe at Strand Gade 

ST. THOMAS, VJ.

774-4800
MEMBER: F.DJ.C.



To free you 
from the routine 
of estate 
administration...

Contact
VIRGIN ISLANDS TITLE &
TRUST to handle the time- 
consuming details o f estate ad
ministration : recording divi
dends, quarterly reports, exer
cising stock rights, compiling 
tax information. Routine, really.
But they take valuable time 
from  your bigger problems.

W e've performed these serv
ices for lawyers and their clients 
since 1957. So, why not put our 
long experience to work for 
you? Call Warren Newman,
Trust Department, at 773-0570

Room 2 —  The Pentheny Bldg.
CHRISTIANSTED, ST. CROIX, V J.

Complete Trust, Escrow and Executor Service and Title Insurance
Representing:

Title Insurance Corporation of Pennsylvania 
Title Guarantee Company of Baltimore



BRITAIN H . B R YAN T
ATTORNEY AT LAW

ANNOUNCES THE OPENING OF A 

NEW OFFICE FOR THE 

PRACTICE OF LAW

AT

7 King Street

CHRISTIANSTED, ST CROIX
i

U. S. Virgin Islands 00820

O At Chase Manhattan our greatest 
asset has no dollar sign.

You can’t find it on our balance sheet.
Simply because our greatest asset is your good will.
This we can retain and increase only as long 
as we continue to earn it.
You can be sure that we’ll do our level best 
to contribute to the welfare o f the community, to merit 
your respect and regard, and thus keep our 
greatest asset intact. We’re happy to do all this and 
more to prove that you have a friend at 
Chase Manhattan.

THE CHASE 
MANHATTAN BANK
National Association
Member Federal Deposit Insurance Corporation

ST. CROIX ST. THOMAS ST. JOHN TORTOLA

Oae call for all 
iasaraaco needs:

C'STED RICHMOND OFFICE

773-0913
F’STED 1 STRANO ST. OFFICE

772-0913
Afeats for:

LLOYD’S OF LONDON 
COMMERCIAL UNION 

SUN LIFE OF CANADA 
MUTUAL LIFE  OF NEW YORK

MERWIN INSURANCE 
AGENCY



DAVID E. MAAS and THOMAS D. IRELAND
o f

MAAS & IRELAND
and

THOMAS W. FINUCAN

Announce the establishment o f their law partnership 
under the firm name of

MAAS, IRELAND & FINUCAN
and the association with them of

GERALD P. BOGGESS

English Cable Building P. O. Box 100
Telephone: (809) 774-0777 St. Thomas

774-5088 Virgin Islands 00801

YOUR HOMETOWN BANK

Serving the Islands 
fo r  over 30 years.

MAY WE SERVE YOU?

V,IRGIN ISLANDS 

NATIONAL BANK
/^ffiJiate o f Th* fir st flennsyArart/ta Banking And Trust Co.

MEMBER: F.D.I.C.

‘The life of the law has not 
been logic, bat experience. . .

— Oliver Wendell Holmes

V I R G I N  IS L A N D S  
B A R  J O U R N A L

Good Legal Reading 
Only $2.00 per Copy

Write

EQUITY PUBLISHING CORP. 
Orford, New Hampshire 03777



An International Bank with branches throughout the Caribbean, 
United Kingdom, Western Europe, Lebanon, and with Agencies 
and Representative offices in the United States, Mexico City, 
Buenos Aires, and Tokyo. Serving you in the U.S. Virgin Islands at 
Charlotte Amalie, Christians ted, Frederiksted, and Golden Rock.

MARSHALL 
& STERLING, INC

Est. 1864

All Types of Insurance
RICHARD SCHREINER, 

Manager
Agents fo r :

CHUBB & SON, INC.
(Vigilant Ins. Co)

CONTINENTAL INS. COMPANY 
ROYAL INSURANCE COMPANY

PHONE 773-2170

46 King S t, Pentheny Bldg. 
CHRISTIANSTED, ST. CROIX

ERIKSON, SC H IN D LER , 
H AM ILTO N  & ASSOCIATES

REALTORS

Extensive experience in all types o f 
appraisal work including appraisals 
for Virgin Islands Courts, Banks, 
Urban Renewal, Law Firms, Industry 
and Government.

No. 1 Strand St.
CHRISTIANSTED 
ST. CROIX, V. I.

Telephone 773-0320



Attorneys JO H N  F . JA M ES , W INSTON A . H O D G E 
and R O N A LD  H . TONKIN

have announced

the dissolution of their law partnership 

effective April 18, 1969 

and are pleased to advise that each attorney 

will maintain his office for the practice of law

as follows :

JOHN F. JAMES 
1A King Street 
Christiansted, St. Croix 
773-0402

WINSTON A. HODGE 
5 Company Street 
Christiansted, St. Croix 
773-2056

RONALD H. TONKIN 
1st Natl. City Bank Bldg. 
7 King Street—Suite 2 
Christiansted, St. Croix 
773-3200

(A  (W ord

“A  word is not a crystal, transparent and 
unchanged; it is the skin of a living thought 
and may vary greatly in color and content 
according to the circumstances and the time 
in which it is used ”

JUSTICE OLIVER WENDELL HOLMES 
Towne v. Eisner 38 S.C. 158, 245 U.S. 418, 
62 L.Ed. 372, L.R.A. 1918D 254.
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The First Step In Any Legal

Proceeding In The Virgin Islands:

x Check Your

Virgin
Islands
Code

Use The New 1969 Checklist To Be Sure Your
Set o f H ie Virgin Islands Code Is Current

VoL Titles Published VoL Titles Published
1 1-3 1967 3A 17-20 1964
1A 4,5 1967 4 21-27 1962
2 5 A pp .-ll, 12,13 1966 4A 28-32 1962
2A 11A 1965 5 33,34 1967
3 14-16 1964 5A Tables and Index 1967

1968 Pocket Supplements (for use in 1968-1969)

For details on this and other important 
Virgin Islands legal publications

Write to

E Q U I T Y  P U B L I S H I N G  C O R P O R A T I O N
Orford, New Hampshire 03777


