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PRESIDENT’S PAGE

When my partner, William W. Bailey, started practice 
in the Virgin Islands in 1948, the number of lawyers 
admitted to practice here was somewhere around one-half 
dozen. When I was admitted in 1967 the number was less 
than 50. Today, I am informed, over 100 lawyers have been 
admitted. And if our office mail reflects the situation in 
other offices, the number of inquiries from people who 
indicate an interest to practice here, would support a 
forecast that the legal fraternity will substantially increase 
even more. Whether such anticipated growth, if it 
materializes, is good or progress, can be debated.

In any event, the demands on the present membership, 
in connection with court appointments for indigent defend
ants accused of crimes, have become inordinate. The 
recent Supreme Court decision holding that any such 
defendant is entitled to a court appointed attorney, if the 
offense with which he is charged could result in a possible 
jail sentence, has staggering implications to the local bar. 
A busy practitioner, with heavy financial commitments, can 
reasonably ask the community, “who is going to feed and 
educate my family, if I am compelled to devote a greater and 
greater proportion of my earning day to the defense of the 
criminally accused?” This is not a rhetorical question. It 
would not be far from the mark, to estimate that months 
could be involved in the proper preparation for and trial 
of the Fountain Valley Five. I was appointed to one of these 
defendants (in addition to a constant stream of appoint
ments from the Municipal Court), and before I was relieved 
I wondered who was going to pay the approximately 
$14,000.00 in school tuition that I must earn this year to 
educate my six children.
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Add to that the disgrace that for over a year the Terri
torial Government failed to pay Court appointed attorneys, 
one no longer wonders why attorneys in St. Croix were 
seriously considering going on strike.

Additionally, the new rules requiring speedy trials of the 
criminally accused must inevitably result in even more 
emphasis by the Courts on the criminal side o f their calen
dars. It might be stating the obvious, but the paying clients 
of an office do not have much patience when their work is 
delayed, with the excuse that the attorney had to defend a 
narcotics case.

Lastly, the court appointed lawyer does not have the 
same latitude with or control over the defense of the case 
to which he has been appointed as he does in a retained 
case. All too frequently, the so-called indigent client does 
not trust his appointed lawyer, and insists on a trial even 
though such action clearly is against the advice of counsel, 
who, in a retained case, could withdraw or request permis
sion to withdraw, in good conscience.

In short, we have a situation that is unfair to the 
profession and unfair to the community. I f we cannot 
properly serve the great majority of our community who 
are law abiding, because our time is taken up in the defense 
of the few accused of criminal violations, an improper 
balance has manifestly been struck.

There is but one answer, and that is to establish an office 
of Public Defender. It has been estimated that for the 
equivalent o f the funds budgeted by the local government to 
finance the court appointment system, an office of the Public 
Defender could be established on both St. Thomas and St. 
Croix, staffed by an attorney and a secretary. If this were 
to be done, and even if the assignments to that office 
did not include District Court work, but only cases arising 
out of Municipal Court, the profession and the administra
tion of justice would benefit greatly. Likewise, the indigent 
defendants would be advantaged in that they would receive 
the attention o f attorneys knowledgeable of the criminal 
law as opposed to the pot luck situation that now exists 
where assigned counsel may be someone who never 
ordinarily puts his foot in the Court room.
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The Judicial Council o f the Territory consisting of the 
District Court Judges, the two senior judges of the Munic
ipal Court, the U.S. Attorney, the Attorney General, the 
President of the Legislature, the Chairman of the Judiciary 
Committee o f the Legislature and the President and Vice 
President of the Bar has endorsed the establishment of a 
Public Defender on both islands to handle Municipal Court 
cases. I strongly urge the organized Bar, collectively and 
individually, to lobby the new Legislature to enact the 
necessary legislation immediately.

One of the real pleasures that has come to me during 
my tenure as President of the Virgin Islands Bar is the 
rebirth o f this Journal. All the credit is due, of course, to 
Mike Federoff, his associates and to the contributors of 
the following articles. The publishing of the Journal is 
clear evidence of the maturity and sophistication of the 
Bar in the Territory. It is my hope that this present effort 
will cause others to be moved to contribute and thus 
assure future publications on a regular schedule.

— Frederick• Rosenberg

Charlotte Amalie, St. Thomas
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A  Need To Modify 
the Exclusionary Rule

By RONALD H. TONKIN*

In recen$ years, great emphasis has been placed upon the 
improvement of the criminal justice system. The American 
Bar Association has set up minimum standards of criminal 
justice—from the police function through sentencing and 
probation. Judicial conferences have convened for the 
purpose of developing new techniques in the administration 
of criminal justice. The need still exists, however, to reform 
rules and procedures imposed by the courts which have 
proven of little value and which bog down the criminal 
justice system. The following discussion I hope will plant 
the seed for reform here in the Virgin Islands.

History of the Exclusionary Rule 
Under the Fourth Amendment

The Exclusionary Rule is a unique feature of American 
jurisprudence and has no counterpart in the law of other 
common law countries such as Canada and England. It 
requires the automatic suppression o f reliable and proba
tive tangible evidence obtained by law enforcement officers 
if a court subsequently determines that the search or 
seizure was unreasonable.

The Exclusionary Rule was created by the Supreme 
Court in Weeks v. United States, 232 U.S. 383 (1914). As 
a result, the Fourth Amendment which for 123 years had 
provided that:

The right o f the people to be secure in their persons, 
houses, papers and effects, gainst unreasonable searches 
and seizures, shall not be violated, and no warrants shall 
issue, but upon probable cause, supported by Oath or affir-

♦Attorney General o f the Virgin Islands.
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mation, and particularly describing the place to be searched, 
and the persons or things to be seized.

was judicially enforced by adding the following clause:
and any evidence obtained in violation of this Amendment 
shall be suppressed.

Nevertheless, the Court declined to apply the Exclusion
ary Rule to the States for another 47 years. In the interim, 
the Supreme Court stated its opinion that the Exclusionary 
Rule was a judicial creation and not a requirement of the 
Fourth Amendment. Justice Frankfurter, writing for the 
Court in Wolf v. Colorado, said:

It [The Exclusionary Rule] was not derived from the 
explicit requirements of the Fourth Amendment; it was not 
based on legislation expressing Congressional policy in the 
enforcement of the Constitution. The decision is a matter 
of judicial implication. 338 U.S. 25, 28 (1949).

Justice Black, in a concurring opinion, stated:
I agree . . . that the federal exclusionary rule is not a 

command of the Fourth Amendment but is a judicially 
created rule of evidence which Congress might negate. Id. 
at 39-40.

In 1961, however, a divided Supreme Court (5-4) in 
M aw  v. Ohio, 367 U.S. 643, held that the Exclusionary 
Rule was applicable to the States. But only four Justices 
held that the Exclusionary Rule was mandated by the 
Fourth Amendment.

The Failure of the Exclusionary Rule

The Supreme Court has stated that the purpose of the 
Exclusionary Rule is to deter law enforcement officers from 
making unreasonable searches and seizures and thereby 
guide them as to the extent of their lawful authority. 
Linkletter v. Walker, 381 U.S. 618 (1965). The question is, 
therefore: “ Has the Exclusionary Rule fulfilled that 
purpose?”

Legal scholars and jurists have answered in the negative. 
Chief Justice Burger, a leading spokesman for modifying 
the Exclusionary Rule, recently observed that the hope of 
guiding police conduct “by the exclusion of reliable evidence 
from criminal trials was hardly more than a wistful
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dream” and that history has demonstrated that the 
Exclusionary Rule is “ both conceptionally sterile and prac
tically ineffective in accomplishing its stated objective.” 
Bivens v. Six Unknown Federal Narcotic Agents, 403 U.S. 
388,415 (1971) (dissentingopinion).

Professor Wigmore consistently criticized the wisdom of 
having the Exclusionary Rule and pointed out the illogic of 
a rule which reprimands the police officer by freeing the 
law breaker.1

Professor Dallin Oaks in his recent article, Studying the 
Exclusionary Rule in Search and Seizure, 37 U. Chi. L. 
Rev. 665 (Summer 1970), statistically demonstrated the 
failure of the rule as a means of providing guidance to law 
enforcement officers.

In theory, it is thought that the police will receive guid
ance when evidence is excluded and that this educational 
process will lead to improved police conduct. In reality, this 
approach has failed. The Chief Justice noted in Bivens:

Whatever educational effect the rule conceivably might 
have in theory is greatly diminished in fact by the realities 
o f law enforcement work. Policemen do not have the time, 
inclination, or training to read and grasp the nuances of 
the appellate opinions that ultimately define the standards 
o f conduct they are to follow. The issues that these decisions 
resolve often admit of neither easy nor obvious answers, 
as sharply divided courts on what is or is not “ reasonable” 
amply demonstrate. Nor can judges, in all candor, forget 
that opinions sometimes lack helpful clarity.

The presumed educational effect of judicial opinions is 
also reduced by the long time lapse—often several years— 
between the original police action and its final judicial 
evaluation. Given a policeman’s pressing responsibilities, 
it would be surprising if he ever becomes aware of the final 
result after such a delay. 403 U.S. 388, 417.

The Unfortunate Results of Exclusionary Rule 
Not only has the Exclusionary Rule failed to fulfill its

1 Titus, you have been found guilty of conducting a lottery; Flavius, 
you have confessedly violated the Constitution. Titus ought to 
suffer imprisonment for crime, Flavius for contempt. But no! We 
shall let you both go free. We shall not punish Flavius directly, 
but shall do so by reversing Titus’ conviction. This is our way 
of teaching people like Flavius to behave, and of teaching people 
like Titus to behave, and incidently of securing respect for the 
Constitution. Our way of upholding the Constitution is not to 
strike at the man who breaks it, but to let off somebody else who 
broke something else. 8 Wigmore, Evidence, § 3184 (3d ed. 1940).
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primary purpose of providing guidance to law enforcement 
officers, but in addition it has produced the following 
unfortunate results:

1. The Exclusionary Rule affords no remedy to inno
cent persons whose Fourth Amendment rights have 
been infringed.

Justice Frankfurter noted that “ the exclusion of evidence 
is a remedy which directly serves only to protect those 
upon whose person or persons something incriminating 
has been found.” Wolf v. Colorado, supra at 30-31. Justice 
Jackson also observed that the Exclusionary Rule, which 
“ protects one against whom incriminating evidence is dis
covered, does nothing to protect innocent persons who are 
the victims of illegal but fruitless searches.” Irvine v. Cali
fornia, 347 U.S. 128,136 (1954).

The mechanism of the rule is not triggered unless crimi
nal charges are brought; consequently, the police will not 
be sanctioned for conducting unreasonable searches of 
innocent persons. The guilty, on the other hand, will benefit 
directly when the incriminating evidence is excluded.

2. The Exclusionary Rule imposes a single, inflexible, 
and drastic sanction without regard to the nature, 
circumstances, or degree of the alleged misconduct.

Whether an honest mistake or outrageous misconduct, 
the result is always the same— exclude the evidence. Justice 
Cardozo objected to the result that “ the criminal is to go 
free because the constable has blundered.” People v. Defore, 
242 N.Y. 13, 21 (1926). This result occurs even though the 
constable’s blunder was insubstantial or inadvertent. Even 
in those cases where a police officer, in a good faith effort 
to comply with the law, appears before a neutral magistrate 
and secures a warrant which is later found to be techni
cally insufficient, the evidence is excluded and the guilty 
go free. The evidence is excluded notwithstanding that the 
ultimate decision for making the search was made by a 
judicial officer and not by a police officer.

There is no rational basis for applying the same sanction 
to an honest mistake and to outrageous misconduct. As 
Chief Justice Burger stated:
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Freeing either a tiger or a mouse in a schoolroom is an 

illegal act, but no rational person would suggest that these 
two acts should be punished in the same way. * * *

I submit that society has at least as much right to expect 
rationally graded responses from judges in place of the 
universal “ capital punishment”  we inflict on all evidence 
when police error is shown in its acquisition. Bivens, supra 
at 419.

3. The Exclusionary Rule, by suppressing reliable, 
probative and truthful evidence, deceives the jury and 
distorts the fact-finding process.

It is the highest duty of judges and jurors to determine 
the truth. The Exclusionary Rule, however, suppresses 
reliable and probative evidence of guilt and requires juries 
to perform an impossible task—to find the truth without 
all known facts. Unlike coerced confessions, tangible evi
dence is reliable regardless of the manner in which it was 
seized. Yet the Exclusionary Rule forces the finder of fact 
to wear blinders in the search for the truth.

Chief Justice Weintraub of the New Jersey Supreme 
Court summed up this anomaly when he said:

Truth and justice are inseparable. A deliberately false 
judgment debases the judicial process, and no less so because 
the false judgment is an acquittal. On a motion to suppress 
we deal with evidence of guilt, and the purpose of the 
litigant is to conceal that evidence to the end that he will 
escape conviction notwithstanding his guilt. Hypothetically 
there could be some case in which the evidence sought to be 
suppressed would falsely suggest guilt, but a judge would be 
short in realism if he did not understand that the evidence 
he is asked to suppress is evidence of guilt and that the 
judgment of not guilty, which will ensue will likely be false.
To justify so serious an insult to the judicial process some 
compensating gain should be incontestable. State v. Bisacci,
279 A.2d 675, 676 (N.J. 1971).

4. The Exclusionary Rule has clogged our courts with 
needlessly time-consuming hearings which threaten 
to overwhelm the capacity of the courts to admin
ister speedy justice.

One major cause o f delay in the criminal justice system 
is the excess of pretrial motions to suppress which often 
consume as much court time as the trial itself. The func
tion of these hearings is not to protect the innocent defend
ant but rather to review the police officer’s conduct in 
investigating the case. When the court’s time is consumed
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on peripheral issues, unrelated to guilt or innocence, it is 
unable to fulfill its principal function of conducting trials 
in search of the truth.

5. The Exclusionary Rule denies innocent citizens the 
protection due them.

The Bill of Rights recognizes the need to balance the 
rights of the individual with the rights of society. The 
protection afforded the individual must not result in a dis
proportionate loss of protection to society. Unfortunately, 
however, the Exclusionary Rule has caused just such an 
imbalance. In viewing the Exclusionary Rule in operation, 
Chief Justice Weintraub of the New Jersey Supreme Court 
made this observation:

We must be mindful that the contest is not between the 
State and the individual. The contest is wholly between 
competing rights o f the individual— the right to be protected 
from criminal attack and the several rights in the Amend
ments. When the truth is suppressed, and the criminal is 
set free, the pain of suppression is felt, not by the inani
mate State or by some penitent policeman, but by the 
offender’ s next victims for whose protection we hold office. 
Bisacci, supra at 677. (Emphasis added.)

It is clear that the Exclusionary Rule benefits only the 
criminal and sets him free to again prey on society. Such 
a result breeds contempt for and distrust of the criminal 
justice system.

Movement To Reform the Exclusionary Rule

The shortcomings of the Exclusionary Rule have long 
been recognized, but only recently has the movement for 
reform gained momentum. In 1971, in one of his last 
opinions, Justice Black restated his belief that the Exclu
sionary Rule is not constitutionally required:

The Fourth Amendment prohibits unreasonable searches 
and seizures. The Amendment says nothing about conse
quences. It certainly no where provides for the exclusion 
of evidence as the remedy for the violation. * * * That 
Amendment did not when adopted, and does not now, 
contain any constitutional rule barring admission o f illegally 
obtained evidence. Coolidge v. New Hampshire, 405 U.S.
446, 497 (1971).

Justice Blackmun concurred in that portion of Justice 
Black’s dissent.

%
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Chief Justice Burger in Bivens expressed his dissatis

faction with the rule and called up in Congress to provide 
an effective alternative to the unworkable Exclusionary 
Rule. He suggested that Congress replace the Exclusionary 
Rule by establishing a quasi-judicial tribunal to adjudicate 
claims against law enforcement officers under the Fourth 
Amendment.

Recognizing the need for change, Senator Bentsen of 
Texas recently introduced a bill, S. 2657, 92nd Cong., 1st 
Sess. (1971), to define and limit the Exclusionary Rule in 
federal criminal proceedings. Senator Bentsen’s bill is 
patterned after a proposal by the prestigeous American 
Law Institute which would exclude evidence only when 
there is a “substantial” violation of the Fourth Amend
ment. See ALI, Model Code of Prearraignment Procedure, 
§§ 8.02(2) (3) (Tent. Draft 1971). A subsequent amend
ment to S. 2657 would create a civil remedy for persons 
whose Fourth Amendment rights have been violated by 
permitting civil actions to be brought against the govern
ment for actual and punitive damages.

On December 15, 1971, the National Association of 
Attorneys General overwhelmingly approved the adoption 
of a resolution which urged Congress to begin hearings on 
Senator Bentsen’s bill as a means of developing a workable 
alternative to the Exclusionary Rule.

Conclusion
The Exclusionary Rule has been a failure and society has 

had to pay the price. The rule provides no remedy for the 
innocent, but it frees the guilty. It excludes the evidence 
without regard to the nature or circumstances surrounding 
the alleged misconduct. It suppresses truth in the search 
for truth by removing reliable and probative evidence from 
the jury’s consideration. It has clogged the courts with 
hearings and delayed the administration of speedy justice.*
* Si nee the writing of this article, the Legislature of the Virgin 

Islands passed Bill No. 5617, approved on October 30, 1972 by 
Governor Evans. The new law (Act No. 3327) provides as follows: 

Evidence obtained as a direct or indirect result of a search 
or seizure conducted pursuant to a lawfully issued order or 
warrant o f a court shall be admissible in any trial, hearing 
or other proceeding before any court in the Virgin Islands 
provided the evidence is competent, relevant and material.
This law abolishes the Exclusionary Rule in cases where a search 

warrant has been issued by a judge.



Deportation Proceedings
A Guide For The Virgin Islands Practitioner

By R . ERIC MOORE*

The rapid expansion of the United States Virgin Islands 
within the past ten to fifteen years has presented the 
islands with various developments and phenomena that 
are almost unique to this area. One of the most consider
able effects of the promotion of tourism and more recently 
the movement towards industrialization has been the neces
sity of recruiting extremely large numbers of people to 
supplement the existing labor force in the Virgin Islands. 
Although a number of these “ imported” employees and 
workers have come from mainland United States, the vast 
majority have arrived from neighboring Caribbean slands.

A recent report published by the United States Depart
ment of Labor, Manpower Administration reveals that 
approximately 11,500 aliens are in the certified labor force. 
This is a drop of about 1,000 from the previous estimate; 
the decrease resulting from aliens obtaining permanent 
residence, death and loss of eligibility due to remaining 
out of employment for more than 60 days. Of this total, 
approximately 75% are men, and 25% are women. This 
figure of 11,500 does not include non-working spouses of 
bonded workers, children of bonded workers, permanent 
residents or aliens illegally employed. A recent report by 
the Virgin Islands government estimates that there are 
nearly 55,000 aliens in the Virgin Islands.

With such a large number of aliens living and working 
in the Virgin Islands, it is quite likely that the practitioner 
will be called upon at some time to represent a client at

♦J.D., 1971, Ohio State University, College o f Law, Staff Attorney,
Legal Services of the Virgin Islands.

8



JANUARY 1973 9

deportation proceedings. The following discussion is aimed 
at assisting the attorney who is unfamiliar with the proce
dures and practices in these hearings before the Immigra
tion Service hearing officevs.
Arrest and Detention

The practitioner is generally introduced to the problems 
of a deportation hearing in one of three ways: a telephone 
call from a person being detained in prison pending a 
deportation hearing, a new client who comes to the office 
with an arrest warrant or an order to show cause why he 
should not be deported, or a previous client who has some 
unrelated civil matter pending and finds himself in danger 
of deportation.

The person detained in jail will usually pose the most 
numerous problems for the practitioner unfamiliar with 
Immigration Procedure; more specifically, the powers of 
the Immigration Services in deportation matters. The local 
Immigration officer has the authority to arrest without a 
warrant if it is believed that the person is illegally within 
the United States and it is likely that he will disappear.1 
At the time of arrest the respondent is served an order 
to show cause why he should not be deported, i.e. a show 
cause order.

This order will call upon respondent to appear before a 
special inquiry officer at a specified time and place.2 The 
respondent is entitled to 7 days’ notice of the charges and 
hearing, unless he waives such notice.3 As a practical con
sideration for the respondent, if he is being detained in 
prison and his deportability is acknowledged, he is often 
well advised to waive this 7-day notice. On many occasions 
the Immigration officers arrest and detain individuals 
within a few days of the hearings. Failure to waive the 
notice would mean additional time in prison until the next 
deportation hearings, which are often cancelled and 
rescheduled.

J8 CFR 287.3; Sec. 287(a)(2 ) Immigration and Nationality Act 
(IN A ); 8 USC 1357(a)(2).

= 8 CFR 242.1(b); Sec. 242 INA; 8 USC 1252.
3 8 CFR 242.1(b); Sec. 242 IN A; 8 USC 1252(b) (1).



10 V.I. BAR JOURNAL

When the respondent is arrested he is informed as to 
whether he will be released on his own recognizance or bail 
will be required. In the event cash bail is to be required, it 
is generally between $500.00 and $5,000.00, the minimum 
being $500.00. ‘ Once bail is set there is no 10 r/c rule by 
which to get it reduced. The attorney for the respondent 
should immediately contact the district director and re
quest a determination as to the custody of the respondent. 
The district director has authority to release the respon
dent on his own recognizance or ameliorate the conditions 
of his release by reducing the amount of bail required.5

Should the district director decline to make a favorable 
decision, a redetermination can be made by a special inquiry 
officer or, as they are more popularly known, S.I.O. This 
S.I.O. has the authority to continue to detain or release 
respondent from custody, and to determine whether re
spondent shall be released under bond and the amount 
thereof, if any.’5

In the Virgin Islands there are no special inquiry officers 
stationed on a permanent basis. Should such redetermina
tion be necessary, special provision has been made for a 
hearing to be held via telephone with an S.I.O. in Florida, 
the telephone number being available at the local Immigra
tion office. Following this determination both the respond
ent and the Immigration Service may appeal to the Board 
of Immigration Appeals, although this relief is seldom 
exercised or required.7

The majority of the deportation proceedings in the Virgin 
Islands are initiated by service of an Order To Show 
Cause upon respondent, either by personal service or certi
fied or registered mail.s In these cases the respondents 
are notified when and where to report for the hearing 
without the requirement of a cash bond. Failure to respond 
to the show cause order on the appropriate day will usually 
result in an arrest warrant and the respondent being

» Sec. 242(a) (2) INA; 8 USC 1252(a) (2).
•8 CFR 242.2(a); Sec. 242(a) INA; 8 USC 1252(a).
« 8 CFR 242.2(b).
7 8 CFR 242.2(b).
* For methods of permissible service see: 8 CFR 242.1 (c ).
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detained in prison or being required to post a substantial 
cash bond.

The Immigration Service has a practice which often is 
used to avoid an actual deportation hearing but achieves 
the desired result for them. The Immigration officer will 
pick up an alien who they suspect (usually due to an 
informer) is in violation of the law. They advise the person 
to leave in a certain number of days voluntarily or they 
will institute deportation proceedings. Whether it is a lack 
of understanding on the part of the alien or overzealous
ness on the part of the Immigration officer is unclear, but 
most aliens in this situation feel if they do not leave as 
“ advised” , they will end up in prison.

In many cases the alien in question is clearly in violation 
and the granting of a voluntary departure prior to the 
hearing would be desirable discretionary relief for the 
alien. Occasionally, however, the person is not in violation 
and to leave could endanger his status. In these cases the 
practitioner should strongly advise his client to remain 
for the hearing. One could generalize slightly and assume 
that if the Immigration Service was willing to give the 
client a voluntary departure prior to the hearing, the 
S.I.O. will at least grant one if the respondent does not 
prevail at the hearing.
Pre-Hearing Preparation

One of the unique aspects of an Immigration hearing is 
the relative informality of the proceedings and the 
generally cooperative nature of the adversary, the Immi
gration Service. It is a rare case when a telephone call to 
the officer in charge of the case will not prove both inform
ative and helpful in determining your course of action. 
The headquarters of the Immigration Service issues to all 
of its district offices any official or unofficial policy 
decisions or regulations which affect that area. Informal 
discussion with the local officers can often aid the practi
tioner in ascertaining if relief is available to his client 
that is not specifically covered in the Immigration and 
Naturalization Act or Code of Federal Regulations. Fur
ther, the district director and his delegates have broad 
discretionary powers in enforcement and nonenforcement



of the Act, particularly where there are strong humani
tarian considerations prevailing.

As soon as the attorney determines that he will handle 
the client’s deportation hearing he must file a Notice of 
Appearance (Immigration Form G-28), copies of which 
can be obtained from the local Immigration office.9 This 
can be done immediately or at the time of the actual hear
ing. After filing the Notice of Appearance the attorney will 
be served with all notices and papers relevant to the 
hearing.10 11

The grounds for which an alien can be deported from 
the United States are specifically listed by statute.11 The 
order to show cause will give the specific grounds under 
which deportability is alleged. The most common and 
frequently seen by the Virgin Islands practitioner are those 
who are in “violation of status” and “overstays” . The 
former applies where an alien is admitted as a visitor for 
a period of time and is found working without proper cer
tification or where he has labor certification fo f one job 
and is found working for another employer. The latter 
applies where an alien is admitted as a temporary visitor 
for a limited period and stays beyond this time without the 
approval or knowledge of the Immigration Service.

In the above types of cases there is little hope of showing 
the respondent is not deportable. In either case the respond
ent’s passport shows the date he entered the United States 
and the date he was to leave. The practitioner’s best 
approach in these cases is usually to attempt to secure a 
“voluntary departure” for his client, which is a form of 
discretionary relief widely used in the Virgin Islands and 
will be discussed in more detail later.

Clients who are being called before the S.I.O. for depor
tation hearings are generally classifiable into two major 
categories. The first, and by far the most numerous situa
tion is where the client admits all the allegations which 
establish his deportability or the evidence you have shows 
quite clearly that he is in violation of the law and is in fact 
deportable. The other type of situation is where the client

9 8 CFR 292.4(a).
i° 8 CFR 292.5.
11 Sec. 241 INA; 8 USC 1251(a).

12 V.I. BAR JOURNAL
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denies the material allegations in the show cause order and 
appears not deportable or there is an inappropriate appli
cation of the law against the client.

If the violation is clear or admitted, the practitioner 
should seek some form of discretionary relief (from de
portation) for his client, preferably in advance of the 
hearing. Application prior to the hearing can be made to 
the district director for such relief that is applicable. As 
a practical matter the local office has authority to deter
mine whether to grant any relief, so a request to their 
office is often advisable.12

In the Virgin Islands the discretionary relief most 
commonly sought (and granted) is that of granting the 
respondent a voluntary departure. To qualify for a volun
tary departure the alien must have a ticket out of the 
United States or sufficient money to purchase one and be 
in possession of valid travel documents or a passport.13 
While the respondent alien must still leave the country 
his re-entry is possible without prior permission from 
the Immigration Service. If he is deported he must receive 
advance permission to reapply to enter the United States.14 
Should a person be found within the United States without 
permission after being deported, he has committed a 
criminal offense.15

Voluntary departure is often used where the respondent 
has been found working without a bond or at a job other 
than where he is bonded. If granted the voluntary depar
ture the alien might be able to get a new labor certification 
and bond. In such cases the alien should then get a letter 
from his employer stating that a job awaits the alien upon 
his return to the United States (a job letter). The alien 
then needs only to fly to the nearest foreign island and 
then re-enter the United States whereupon he will be 
granted the appropriate visa (H-2). In many cases this 
strategy does not work, even though the alien receives a 
labor certification from the Department of Labor, because 
the Immigration office refuses to grant him a bond.
12 8 CFR 242.5(a).
«  8 CFR 244.1; 8 USC 1254(e).
i« 8 CFR 212.2; Sec. 212(a) (17 ); 8 USC 1182.
15 8 USC 1326; United States v. Alvarado-Soto, 120 F.Supp. 848

(1954).
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Although voluntary departure is the most widely used 
relief in the Virgin Islands it has come under attack in 
other areas as being discriminatory against the poor. In a 
Minnesota case it is being argued that the requirement that 
the alien pay his own transportation costs is unconstitu
tional in that it precludes poor people from the relief.10

One of the most frequently requested forms of discre
tionary relief on the mainland is called adjustment of 
status. An adjustment of status means essentially that 
the deportation is suspended and the deportable alien is 
permitted to adjust his status to that of an alien lawfully 
admitted for permanent residence.17 This particular relief 
is not used frequently in the Virgin Islands, primarily 
because it is not available for aliens who are natives of 
the Western Hemisphere or any adjacent island, which 
includes the majority of the Caribbean islands.1"

Although the alien population in the Virgin Islands is 
primarily natives of the Western Hemisphere and adjacent 
islands, a substantial number of other aliens present war
rant a brief explanation of the adjustment of status 
procedure.

To qualify for this relief, and thus prevent deportation, 
the alien must apply for permanent residence (immigrant 
visa) and be eligible for an immediate visa.19 When the 
visa application is approved and becomes available, the 
alien must make application for an adjustment of status 
(Immigration Form 1-485).-° It is important to note that 
before the application for adjustment of status will be 
approved there must be a visa immediately available for 
the individual.

A departure from the United States by the applicant 
for adjustment of status, prior to a decision in his case, is 
deemed to be an abandonment of his application unless 
he has prior permission from the Immigration Service or 
his departure was unintended or innocent and brief.21

1,; De La Cruz v. Immigration and Naturalization Service, No. 72-1087
(8th Cir., April, 1972).

17 8 CFR 245; 8 USC 1255.
”  8 CFR 245.1(a); 8 USC 1255(c). 
i* 8 USC 1255(a) (2) and (a) (3).

8 USC 1255(a)(1). 
si 8 CFR 245.2; 8 USC 1255.
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Another type of relief from deportation, which is rarely 

used, is called registry. In registry the Immigration Service 
enters a record of lawful admission for permanent resi
dence on behalf of aliens meeting certain criteria.22 The 
relief is limited to individuals who entered the United 
States prior to June 30, 1948 and have resided in the 
United States continuously since such entry. The applicant 
for this relief must also establish his good moral character 
and show that he is not ineligible for citizenship.

The alien who meets the above qualifications and receives 
an order to show cause or arrest warrant may only apply 
for this relief at the time of the deportation hearing. Any 
other qualified person who has not received show cause 
orders may apply to the district director to record him as 
an alien with a lawful admission for permanent residence.

Having determined that some form of discretionary 
relief is available for the client, the practitioner should 
seek to have it approved prior to the hearing if possible. 
If not, a pretrial conference or preliminary discussion with 
the Immigration Service trial attorney can be utilized for 
establishing your client’s eligibility for relief. An agree
ment having been reached, a stipulation can be entered into 
between the trial attorney and counsel for the respondent. 
If some agreement cannot be reached up to this point, a 
hearing before the S.I.O. is imminent.

The Deportation Hearing 
A. Where deportability is admitted:

Immediately prior to the actual hearing the S.I.O. often 
inquires as to whether there has been any agreement or 
stipulation between counsel. This is done to simplify the 
hearing and get to the basic issues in question. Most often 
the practitioner has established whether his client is eligible 
for discretionary relief and should take the appropriate 
steps to secure this relief or be prepared to enter into a 
stipulation with the trial attorney.

It should be noted that in many of the instances where 
the infraction has been minor, and discretionary relief is 
assured, there may not be a trial attorney at the hearing. 
The trial attorney is usually only assigned when the case
-- 8 CFR 249; 8 USC 1259.
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is contested or of some peculiar nature.23 When there is 
no trial attorney the pretrial discussions will be with the 
Immigration officers at the local office or the S.I.O.

The hearing should be opened with the S.I.O. advising 
the respondent of his right to legal representation and the 
nature and purpose of the hearing, as well as the rules 
regarding evidence.24 This can be waived by the respondent 
or his attorney, and is done in most cases where deporta
bility will be admitted.

The respondent will then be placed under oath or if his 
religion so precludes, give hh affirmation that he will tell 
the truth. Following the oath, the respondent is entitled 
to have the allegations and charges in the order to show 
cause read to him by the S.I.O. This can also be waived by 
counsel where the allegations are true and are going to be 
admitted.

After the reading of the charge (or its waiver) the 
respondent must either admit or deny each of the 
allegations in the show cause order and admit or deny 
deportability.2'* At this point if the respondent, through his 
counsel, admits deportability, the S.I.O. may determine 
that deportability as charged has been established by the 
admissions and require no further evidence of deporta
bility.

Deportability having been established the S.I.O. will 
inquire as to whether there have been any stipulations 
between counsel or whether there is any request for discre
tionary relief. Counsel should then make an official request 
for whichever relief is desired, the burden being on the 
respondent to establish his eligibility for the prayed for 
relief.26 The specific qualifications which must be estab
lished for the desired discretionary relief have been pre
viously indicated. Failure to establish this eligibility by 
the respondent could well preclude him from such relief, 
as the trial attorney has no burden to show that the re
spondent is ineligible and his mere opposition, without

23 8 CFR 242.9(b).
24 3 CFR 242.16(a).
25 8 CFR 242.16(b).
26 8 CFR 242.17(d); Kimm v. Rosenberg, 363 US 405 (1960).
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substantial evidence of eligibility, could prevent respondent 
from the requested relief.

The decision and order of the S.I.O. may be oral or writ
ten.27 The oral decision is recorded in the same manner as 
the entire proceeding. If the respondent is being granted a 
voluntary departure the S.I.O. will give an alternative order 
of deportation, to take effect in the event the respondent 
fails to voluntarily depart on the date set by the S.I.O.

When requesting the voluntary departure and establish
ing eligibility the attorney should also demonstrate to the 
S.I.O. any need for an extended period of time before the 
voluntary departure is required. The S.I.O. may give 
the respondent anywhere from two days to two months to 
depart. It is up to the practitioner, when necessary, to ob
tain as much time as possible for his client before his ulti
mate departure. Before the last day for voluntary departure 
the respondent can apply to the district director for an 
extension of time under certain circumstances of hardship.

After the S.I.O. has entered his order, he will ask the 
trial attorney and the counsel for the respondent whether 
either desires to appeal. If the desired discretionary relief 
was granted the appeal can be waived. There are very few 
appeals from the deportation hearings in the Virgin Islands 
either by the respondent or the government.

B. Where deportability is denied:
The general procedural format will be identical at the 

deportation hearing whether deportability is admitted or 
denied. What changes substantially is the practitioner’s role 
and his approach to the hearing. Where deportability is 
denied or where Immigration refuses to agree to discre
tionary relief the entire proceeding takes on an atmosphere 
much more in the adversary tradition.

The preliminary matters of the hearing will be the same 
up to the reading of the allegations and charges. The at
torney should specifically deny each allegation that he will 
dispute. Following the denial of the allegations the respond
ent will then deny deportability. If there is no trial attorney 
present, the S.I.O. must assign one following such a plea.28
27 8 CFR 242.18(a).
28 8 CFR 242.16(c).

»
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The criteria for the determination of deportability is 
that it must be based on “clear unequivocal and convincing 
evidence” .29 The burden in deportation proceedings is on 
the government to establish deportability by such clear 
unequivocal and convincing evideice.30 31 At any time during 
the hearing the government may lodge additional charges 
of deportability or factual allegations against the respond
ent.*1 If it is desirable the respondent may request a con
tinuance if additional charges are filed.

The attorney for the respondent is permitted to examine 
the government’s file on respondent and view any evidence 
favorable to him.32 If the trial attorney refuses to permit 
such examination, a motion can be made to the S.I.O. for 
production of favorable evidence from the file. It is im
portant to examine this file prior to the hearing in order to 
adequately prepare any motion to suppress illegally ob
tained evidence that might be included therein.

A common practice of the Immigration officers in the 
Virgin Islands is to “ interview” the respondent when he is 
initially apprehended. The results of this interview usually 
constitutes a prior statement, which is entered into the 
record. The S.I.O. may enter any oral or written prior 
statements by the respondent or others that are material 
and relevant to the issue of the case.33 Naturally, inquiry 
should be made as to how this statement was elicited.

Although the respondent has a right to remain silent 
and not incriminate himself, it may be necessary at some 
point for him to testify in order to establish his eligi
bility for some discretionary relief. It is generally a prac
tice of the trial attorney to use the respondent as his first 
witness. The practitioner must determine beforehand 
whether such testimony will injure his case or whether to 
permit the client to testify.

The counsel for respondent has an opportunity to cross- 
examine the government witnesses following their direct 
testimony. When the trial attorney has completed his in-

29 8 CFR 242.14(a) ; 8 USC 1252(b) (4).
30 Woodley v. Immigration and Naturalization, 385 US 276 (1966).
31 8 CFR 242.16(d).
32 8 CFR 292.4(b).
33 8 CFR 242.14(c).



troduction of evidence and testimony of witnesses, the 
respondent begins his defense.

If the respondent has a witness that is not within the 
jurisdiction and not reasonably available to give testimony 
or other evidence, the respondent may make application to 
the S.I.O. to order Ihe taking of that person’s testimony by 
deposition at another time and place.'1 This practice is very 
rarely used in the Virgin Islands.

After all evidence and testimony is in on behalf of both 
the government and respondent, both parties are given the 
opportunity to make oral arguments. The respondent’s 
counsel would review the evidence favorable to him and 
make any arguments regarding the applicable law. If the 
defense is based on applicability or interpretation of the 
law, it is advisable to submit a pre-decision brief on the 
appropriate points.

In general, if there have been no briefs filed or compli
cated legal questions raised, the S.I.O. will make his decision 
at the conclusion of the oral arguments. In other cases he 
will take the matter under advisement and withhold his 
ruling until studying the briefs and subsequently issue a 
written opinion.

Where the decision is made immediately and it is not 
favorable to respondent, it must be determined whether 
there is sufficient basis for an appeal to the Board of Im
migration Appeals. Naturally, consultation with the client 
is necessary to determine if he desires to appeal the deci
sion or seek discretionary relief, such as voluntary de
parture. In many cases, the client will choose to depart 
voluntarily rather than undertake a lengthy and costly 
appeal.

In those cases where discretionary relief is preferred 
over appeal, the counsel for respondent should then request 
such relief. If testimony is necessary to establish respond
ent’s eligibility it should then be given. If sufficient testi
mony is already in the record counsel can merely make 
oral argument for the relief.

Should an appeal appear to be the proper course of 
action, it must be taken within 13 days after the mailing 
of a written decision or 10 days after the stating of an oral

JANUARY 1973 19
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decision.35 The reasons for the appeal must be stated 
briefly in the Notice of Appeal (Immigration Form 
I-290A); failure to do so can constitute a ground for dis
missal of the appeal by the Board of Immigration Ap
peals.30 Transcripts can be requested of the hearing to 
assist in preparing a written brief which would be filed on 
appeal.

In a case where newly discovered evidence is found a 
motion to reopen may be available.37 A motion to the S.I.O. 
to reopen and reconsider a case in which he has made a 
decision will not be granted where the evidence offered is 
immaterial or was available or discoverable at the time of 
the hearing.

The foregoing information on deportation hearings and 
procedures is by no means definitive. It is intended to act 
as a guide for the practitioner unfamiliar with Immigra
tion practice. Should the practitioner encounter a situation 
requiring more detailed information, the following list of 
sources will prove helpful:

8 CFR (1972 Ed.)
8 USC
Handbook (No. 74), Fifth Annual Immigration and 

Naturalization Institute, June 1972
Gordon and Rosenfield, Immigration Law and Procedure 

(1970).

as 8 CFR 242.21.
36 8 CFR 242.21.
37 8 CFR 242.22.



The Income Tax Law 
of the U. S. Virgin Islands

si

By c l a r e n c e  a . McLa u g h l in *

Because of the rapidly expanding economy of the U.S. 
Virgin Islands, individuals and corporations resident in the 
United States are showing an increasing interest in the 
income tax structure of these islands. Yet so far as this 
writer has been able to determine, there is nothing in the 
published tax literature which deals exclusively with this 
subject.

The basic income tax law of the islands is embodied in 
section 1931(15) of Title 33 of the Virgin Islands Code, 
annotated. This states, “  ‘Virgin Islands Income Tax Law’ 
means so much of the United States Internal Revenue Code 
as was made applicable in the Virgin Islands by the Act of 
Congress entitled ‘An Act making appropriations for the 
naval service for the fiscal year ending June 30, 1922, and 
for other purposes’, approved July 12, 1921 (48 U.S.C. 
1397)”

The pertinent portion of the Naval Appropriations Act ’ 
states, “ Provided Further, that the income tax laws now in 
force in the United States of America, and those which 
may hereafter be enacted shall be held to be likewise in 
force in the Virgin Islands, except that the proceeds of such 
taxes shall be paid into the treasuries of said islands.”

The nature of the Virgin Islands income tax can best be 
described by the words of the Third Circuit Court of Ap
peals.2 “ The tax thus imposed by the Naval Appropriations 
Act was explained in Congress as providing for local im
position upon the inhabitants of the Virgin Islands of a 
territorial income tax, payable directly into the Virgin

♦Member o f the Virgin Islands Bar.
1 48 U.S.C. 1397.
2 Dudley vs. Commissioner, 258 F.2d 182.

21
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Islands Treasury, to assist the islands in becoming self- 
supporting. The enactment was recommended as following 
the precedent of earlier legislation applying to Puerto Rico 
and the Philippines. That purpose has been consistently 
implemented by both the federal and territorial taxing 
authorities, who have recognized that Congress created a 
local, locally collectible income tax and that the United 
States and the Virgin Islands are distinct taxing jurisdic
tions although their income tax laws arise from an identi
cal statute applicable to each.”

For a number of years, the Virgin Islands Government 
encountered no serious difficulty in the administration of 
this Act. Because the inhabitants of the islands had ac
quired United States citizenship under the terms of the 
Act of February 25, 1927,3 they became fully subject to 
the jurisdiction of the United States. For income tax pur
poses, the Virgin Islands were considered by the U.S. In
ternal Revenue Service to be a collection district of the 
United States. Thus, a citizen who was a resident of the 
Virgin Islands on the last day of his taxable year filed his 
return in, and paid his Federal Income Tax to, the Virgin 
Islands*, even though he had income from U.S. sources.4 
This theory of the application of the taxing provision in the 
Naval Appropriations Act, which logically came to be 
known as the “ Collection District Theory,”  prevailed until 
1935.

Because a number of administrative and interpretative 
problems had arisen in the application of this theory, the 
U.S. Internal Revenue Service changed its approach in that 
year and adopted what has come to be referred to as the 
dual law, or “mirror” , theory. Thus in I.T. 2946,5 it stated;

“ In construing the Revenue Act of 1934, as in effect in the 
Virgin Islands, it will, o f course, be necessary in some sec
tions of the law to substitute the words ‘Virgin Islands’ 
for the words ‘ United States’, in order to give the law 
proper effect in those islands. From the viewpoint of the 
Virgin Islands, citizens of the United States residing in the 
islands must be considered as resident aliens, and citizens 
of the United States not residing in the Virgin Islands must 
be treated as nonresident aliens.”

s 44 Stat. 1234.
* I.T. 1454, C.B. 1-2, 180.
3 C.B. XIV-2, 109 (1935).



JANUARY 1973 23

Within 5 years, however, this dual law theory proved 
impractical and in 1940 Gov. Cramer had conferences with 
representatives of the Treasury and Interior Departments 
and they came to an informal agreement to return to the 
Collection District Theory.

In subsequent rulings, the Revenue Service used one 
theory, then the other, with somewhat confusing results. 
Finally in 1948, the Revenue Service notified Gov. Hastie 
that I.T. 2946 was being restored and the “ mirror” theory 
was back in.

This theory has been expressly accepted by the Congress. 
In the Finance Committee Report accompanying H.R. 5547 
(1960) which amended certain provisions of the I.R. Code 
relating to possessions of the U.S., the Committee stated in 
part: “ For many years (Since the Naval Appropriations 
Act of 1921) the income tax laws of the United States have 
been applicable to the Virgin Islands as if these laws had 
been separately enacted for the Virgin Islands, substituting 
the name ‘Virgin Islands’ for references to the United 
States in the Income Tax laws. The effect of this dual tax 
system, or ‘mirror system’ as it has sometimes been called, 
has been to require persons incurring liability to both the 
United States and the Virgin Islands to report and pay tax 
to both. However, double taxation was prevented through 
the allowance by the United States of a foreign tax credit 
with respect to income derived from sources within the 
Virgin Islands, and by the application by the Virgin Islands 
of a foreign tax credit with respect to income derived 
from sources within the United States.”

The next significant development in the Virgin Islands 
income tax law was brought about in 1954 by the Revised 
Organic Act of the Virgin Islands,0 which made substantial 
changes in previous application of the law. This Act pro
vided in part, “ that the term ‘inhabitants of the Virgin 
Islands’ as used in this section shall include all persons 
whose permanent residence is in the Virgin Islands, and 
such persons shall satisfy their income tax obligations 
under applicable taxing statutes of the United States by 
paying their tax on income derived from all sources both

r> 68 Stat. 497; C.B. 1954-2, 595.



within and without the Virgin Islands into the Treasury 
of the Virgin Islands.”

The effect of this change was to require inhabitants of 
the Virgin Islands, namely permanent residents of those 
islands, to pay their entire income taxes to the Virgin 
Islands, even though part of their income was derived 
from sources within the United States. Status as an “ in
habitant” is determined as of the last day of the taxable 
year of the taxpayer.7 As a result, the tax on the income 
of permanent residents of the islands from sources within 
the United States now is being covered into the Virgin 
Islands Treasury rather than into the U.S. Treasury. Non
resident U.S. citizens continue to pay tax to the Virgin 
Islands Government on only their Virgin Islands source 
income.

Until 1968, however, the dual law, or “mirror” theory, 
had not been accepted by the Courts. In fact, in 1966 the 
9th Circuit Court in the Atkins-Kroll* case expressly re
pudiated this theory. This case involved the question of the 
status of a California corporation from the standpoint 
of Guam, whose Organic Act specifically adopts the dual 
law theory. Construing Internal Revenue Code section 
7701 (a) (4) under the “ mirror”  theory by substituting 
“Guam” for the “ United States” , a California corporation 
would be a “ foreign” corporation for Guam income tax 
purposes, since it was not organized in Guam or under the 
law of Guam, or of any state or territory. (Technically 
neither the Virgin Islands nor Guam are territories.) The 
court declined to apply this theory and concluded that a 
California corporation must be considered to be a domestic 
corporation insofar as Guam was concerned.

In 1968, however, the 9th Circuit in the Sayre case 9 re
versed its decision in Atkins-Kroll and expressly accepted 
the dual law, or “mirror” , theory.

The only Virgin Islands case involving the “mirror” 
theory which has been considered by the courts is Chicago

• Rev. Rul. 60-291; C.B. 1960-2, 407.
8 Atkins-Kroll (Guam) Ltd. v. Gov. of Guam, 367 F.2d 127; Cert, de

nied, 386 U.S. 993.
9 Sayre and Company, Ltd. v. Riddell, 395 F.2d 407.
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Bridge and Iron Co., Ltd.™ That case involved the issue as 
to whether or not a United States Corporation doing busi
ness in the Virgin Islands was entitled to the special deduc
tion provided for Western Hemisphere trade corporations 
in computing its Virgin Islands source income, Internal 
Revenue Code sections 921 and 922 provide “domestic” 
corporations meeting certain requirements are entitled to 
this deduction. Thus the issue raised was whether or not 
Chicago Bridge and Iron Company was a “ domestic” corpo
ration from the standpoint of the Virgin Islands Govern
ment.

The District Court of the Virgin Islands held that Chi
cago Bridge and Iron Company, being incorporated in 
Delaware, was a United States Corporation “and a foreign 
corporation” for Virgin Islands income tax purposes under 
33 U.S.C. section 1931(5)." This section codified the “mir
ror” theory.

Upon appeal of this case to the Third Circuit Court, the 
decision of the District Court was reversed.1'- While the 
court accepted in principal the “mirror” theory as adopted 
by the courts in the Sayre and Chicago Bridge cases, it 
held that a substitution of references to the particular tax
ing jurisdictions should be made only when necessary to 
give proper effect to the non-substantive provisions of the 
Code to avoid confusion as to the taxing jurisdiction in
volved, quoting a Guam case, Wilson v. Kennedy.™ Cer
tiorari was applied for and denied.10 11 12 13 14

The Virgin Islands Government was greatly concerned 
about the possible loss of revenue because of the decision 
of the Third Circuit Court in the Chicago Bridge case, so it 
requested immediate action by the United States Congress 
to remedy the situation.

10 Chicago Bridge and Iron Company, Ltd. v. Reuben B. Wheatley 
Commission, 295 F.Supp. 240, 7 V.I. Reports 126.

11 33 V.I.C. 1931(5) states “ domestic”  when applied to a corporation 
or partnership means created or organized in the V.I.

12 Chicago Bridge and Iron Company, Ltd. v. Reuben B. Wheatley, 
Commissioner, 430 F.2d 973.

13 Wilson v. Kennedy, D. Guam 1954, 123 F.Supp. 156, 160, AfFd, 9th 
Cir., 1956, 232 F.2d 153.

14 Wheatley v. Chicago Bridge and Iron Company, Ltd., 401 U.S. 910, 
91 S.Ct. 873.
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As a result, Congress included a provision in the Reve
nue Act of 197115 which made the Western Hemisphere 
Trade Corporation deduction unavailable to any corpora
tion, United States or Virgin Islands, insofar as its Virgin 
Islands income tax liability was concerned. However, it 
should be noted that the Senate Finance Committee’s 
explanation of this section specifically stated that no infer
ences should be drawn from this provision “as to what 
constitutes the appropriate interpretation of existing law 
in this case. . . .” Thus the issue as to when and how the 
“mirror” theory should be applied was apparently left up 
to the courts.

The Internal Revenue Service in Revenue Ruling 69-4201c 
declared I.T. 2946 to be obsolete. Inasmuch as stated pre
viously this ruling was the basis of the “mirror” theory 
of interpretation of the Internal Revenue Code as applied 
to the Virgin Islands, it would seem that the Virgin Islands 
Government would abandon it and use some more reason
able and flexible approach. However, it has issued no state
ment or ruling on this matter and is apparently still 
applying the “mirror” theory to all sections of the Code 
indiscriminately, regardless of whether the Provisions are 
substantive or administrative.

Thus the Virgin Islands Government is in the anomalous 
position of considering United States citizens to be aliens 
insofar as all aspects of the Virgin Islands income tax law 
are concerned, and United States corporations to be foreign 
corporations. The specific ramifications of this concept are 
too numerous and too complicated to discuss in this article. 
Needless to say, several specific applications of this inter
pretation are now in litigation but it will probably be 
several years before the proper interpretation of the 
Internal Revenue Code, as applied to the Virgin Islands 
as applied will be established.

15 Section 307 of the Revenue Act of 1971. 
>« I.R.B. 1969-31, 18.



The Warrantless Search 
of the Automobile
Some Notes for the Criminal Law Practitioner

By GEOFFREY W. BARNARD*

Modern life is in many ways dominated by the auto
mobile and it is fundamental that the law of vehicle 
searches be well understood. Faulty comprehension of the 
problem works to the detriment of the public as well as the 
individual. On the one hand vehicles are searched arbi
trarily or improperly, resulting in infringement of Fourth 
Amendment rights and a public relations problem for the 
police. On the other hand contraband dangerous to the pub
lic escapes seizure when vehicles which should be searched 
are not searched.

Constitutional law in the area of Fourth Amendment 
rights has undergone tremendous development and expan
sion during the last decade, and the search of automobiles 
and other vehicles has developed its own body of limita
tions, qualifications, and exceptions within the framework 
of the Fourth Amendment.

It is the intent of this comment to briefly trace this 
development and alert the criminal law practitioner to 
some of the problems which arise from such searches, and 
to provide a starting point for detailed research by ac
quainting the practitioner with key decisions and other 
source materials.

Alcohol, narcotics, and firearms have been the most sub
stantial contributors to the development of the law with 
respect to automobile searches, and because they are easily 
concealed and transported, the warrantless search of vehi-
♦J.D., Cornell University 1969, Assistant Attorney General, Govern

ment o f the Virgin Islands.
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cles has been justified on somewhat different grounds than 
the search of the home or office.

There are two principle justifications for the warrant
less search of an automobile: The search based on probable 
cause and the search incident to a lawful arrest. They are 
in some ways interrelated, and in other ways quite distinct, 
and their problems with respect to the Fourth Amendment 
will be briefly evaluated.

/. The Probable Cause Search

The Fourth Amendment provides as follows:
The right o f the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and sei
zures, shall not be violated, and no warrants shall issue, but 
upon probable cause, supported by oath or affirmation, and 
particularly describing the place to be searched and the 
persons or things to be seized.1

Clearly the soundest course of action from the point of 
view of the police and prosecution is to obtain a search 
warrant for the automobile. However, this is often imprac
tical and even impossible, and the courts have recognized it 
as such for many years, drawing a distinction between 
searches of fixed and movable premises. The leading case 
of Carroll v. United States- which involved the search of 
a vehicle for illicit liquor, provides the following analysis:

[T]he guaranty of freedom from unreasonable searches and 
seizures by the Fourth Amendment has been construed . . . 
as recognizing a necessary difference between a search of a 
store, dwelling house, or other structure in respect of which 
a proper official warrant readily may be obtained and a 
search o f a ship, motor boat, wagon, or automobile for 
contraband goods, where it is not practicable to secure a 
warrant, because the vehicle can be quickly moved out of 
the locality or jurisdiction in which the warrant must be 
sought.1 2 3

Having distinguished between fixed and movable prem
ises, the Court in Carroll then proceeded to discuss the 
circumstances under which a warrantless search would be 
justified, and concluded that as a minimum requirement the 
officers must have had probable cause.

1 U.S. Const. Amend. IV.
2 267 U.S. 132 (1925).
3 Id. at 153.
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The measure o f legality o f such seizure is, therefore, that 
the seizing officer shall have reasonable or probable cause 
for believing that the automobile which he stops and seizes 
has contraband . . . therein which is being illegally trans
ported.11

Although what is reasonable in the case of an automobile 
may not be reasonable in the case of a house or office.1 * * * 5 * the 
requirements of probable cause are nonetheless the same. 
Many of the cases deal with whether or not the police had 
probable cause to make the search, and normally the de
fendant seeks to show that the search was exploratory and 
that the evidence uncovered is being used to justify the 
search.®

The practitioner should note that probable cause will 
depend on the facts and circumstances of the individual 
case, for example, the observation of contraband in plain 
view by an officer legitimately in a position to have such a 
view is one of the best sources of probable cause.7 8 Mere 
suspicion that contraband is present is never enough to 
justify a search.*

In the area of automobile searches the so-called “ furtive 
gesture” cases have struggled unsuccessfully to rise to the 
level of probable cause. In these cases there is usually an 
arrest based on a traffic violation which is accompanied by 
a furtive gesture by an occupant of the car,9 and the ques-

1 Id. at 155-156. In the case of the unoccupied parked car it would
seem that a warrant is still required. See Coolidge v. New Hamp
shire, 403 U.S. 433 (1971).

•'•See Preston v. U.S., 376 U.S. 361 (1964) and Cooper v. California,
386 U.S. 58 (1967).

See footnote 8, infra, and the materials cited therein.
7 See Harris v. United States, 390 U.S. 234 (1968) and cases cited 

therein.
8 See Dyke v. Taylor Implement Mfg. Co., 391 U.S. 216 (1968).
9 The furtive gesture and the traffic violation situations are the sub

jects of exhaustive annotations to which the practitioner is re
ferred. See 45 A.L.R.3d 581 Anno.: Search and Seizure: “ Furtive” 
movement or gesture as justifying police search; and 10 A.L.R.3d 
314 Anno.: Lawfulness of search of motor vehicle following arrest 
for traffic violation. The Third Circuit Court of Appeals recently 
found no independent probable cause in a case where a car was 
stopped because it had no inspection sticker, and the officer ob
served an occupant remove something which appeared to be a 
billfold from his pocket and place it under the seat. The package 
contained counterfeit money. United States v. Day, 455 F.2d 454 
(3d Cir. 1972).
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tion is whether the furtive gesture is sufficient in itself to 
give rise to probable cause for a warrantless search.10 11

In the case of People v. Superior Court of Yolo Country 11 
the police stopped a car for speeding. A passenger in the 
car made what was termed a “ furtive” movement toward 
the floor of the car and the officer’s ensuing search of the 
floor disclosed contraband. The Court found that the search 
was unreasonable because the search was not only not in
cident to the arrest but not based on probable cause.

[T]he arresting officer in routine traffic cases . . . cannot 
reasonably expect to discover either instrumentalities or 
fruits or seizable evidence of the offense; still less does the 
arrest give him reasonable grounds to believe, without more, 
that the vehicle contains contraband . . .  it follows that 
probable cause to arrest a traffic offender, no matter how 
persuasive, is neither a necessary nor a sufficient condition 
for a warrantless search of his vehicle for contraband. To 
justify that search there must be independent probable 
cause to believe the vehicle does in fact contain contraband.12

It is therefore clear that the warrantless search of the 
vehicle in these circumstances can only be supported by 
independent probable cause, and the practitioner should 
prepare accordingly.

II. The Search Incident to an Arrest

It is elementary that a search may be undertaken pur
suant to a lawful arrest, but where an automobile is in
volved several problems are presented relative to the scope 
of the search and its remoteness from the arrest.

These problems were considered in Preston v. United 
States,13 where four men sitting in a parked car were ar
rested and charged with vagrancy. At the time of arrest 
they were searched for weapons. The automobile was taken 
to the police garage where it was searched thoroughly, 
revealing guns, masks and other contraband, and the men 
were charged with conspiring to rob a bank.

10 In this connection it would appear that the Supreme Court has 
extended the “ stop and frisk”  rule of Terry v. Ohio, 392 U.S. 1 
(1968), to situations where the suspect is seated in an automobile. 
See Adams v. Williams, —  U.S. — , 40 L.W. 4724 (June 13, 1972).

11 3 Cal.3d 807 (1970), 91 Cal. Rpt. 729, 478 P.2d 449, 45 A.L.R.3d 
559.

12 45 A.L.R.3d at 565.
12 376 U.S. 364 (1964).
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Justice Black, speaking for the Court, observed that
The rule allowing contemporaneous searches is justified . . . 
by the need to seize weapons and other things which might 
be used to assault an officer or effect an escape, as well as 
by the need to prevent the destruction of evidence of the 
crime—things which might easily happen where the weapon 
or evidence is on the accused’s person or under his immediate 
control. But these justifications are absent where a search 
is remote in time or place from the arrest. Once an accused 
is under arrest and in custody then a search made at an
other place, without a warrant, is simply not incident to the 
arrest.14 15

The Court then determined that since the accused were 
already in custody and could not have used any weapons or 
destroyed any evidence, and since the vehicle was in custody 
and could not be removed, the remote, warrantless search 
of the automobile was not incident to the arrest and hence 
unreasonable.

A further limitation on the search incident to an arrest 
is presented in Chimel v. California.10 In Chimel a man 
was served at his house with a warrant for his arrest. The 
entire house was then searched without a warrant and the 
government contended that the search was justified as inci
dent to an arrest. This contention was rejected by the Court 
and, citing Preston, held that such a search is invalid to 
the extent that it goes beyond the accused’s person or the 
area under his control.

In a footnote the Court stated:
Our holding today is of course entirely consistent with the 
recognized principle that, assuring the existence of probable 
cause, automobiles and other vehicles may be searched with
out warrants “ where it is not practicable to secure a war-' 
rant, because the vehicle can be quickly moved out of the 
locality or jurisdiction in which the warrant must be 
sought.” 16

The importance to the practitioner and this line of rea
soning is that if the search is incident to an arrest the 
police are restricted to searching the person of the accused 
and the area within his control. Unless there is some inde
pendent establishment of probable cause, such as observa
tion of contraband in plain view, the search must end at

14 Id. at 367.
15 395 U.S. 752 (1969).

Id. at 764.
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this point and a warrant must be obtained if the authorities 
wish to examine the contents of the trunk, or glove com
partment, or other enclosed area.

Subsequent to the decision in Preston the case of Cooper 
v. California 17 upheld on narrow grounds the warrantless 
search, not incident to an arrest, of a car glove compart
ment. The search occurred one week after the arrest and 
was made while the vehicle was being held as evidence in 
a forfeiture proceeding related to the accused’s having 
been charged with a narcotics violation. Justice Black took 
great pains to distinguish the case from Preston, stating 
that “ it would be reasonable to hold that the police, having 
to retain the car in their custody for such a length of 
time, had no right, even for their own protection, to search 
it.” Justice Black determined that whether or not the 
police could have obtained a warrant was irrelevant, and 
the case of United States v. Rabinowitz 18 was cited to the 
effect that “ the relevant test is not whether it is reasonable 
to procure a search warrant, but whether the search was 
reasonable.” 19

Another dimension to the search of the detained vehicle 
is discussed in Harris v. United States,20 where a vehicle 
was impounded and the contents inventoried and valuables 
removed pursuant to a local regulation. During the course 
of the inventory the police observed the fruits of crime in 
plain view inside the door. The Court upheld the search as 
reasonable and stated that the Fourth Amendment does not 
require a warrant inasmuch as “ . . . the discovery . . . was 
not the result of a search of the car, but of a measure taken 
to protect the car while it was in police custody.” 21

It is important for the practitioner to note that where the 
vehicle itself is held as evidence, whether in a forfeiture 
proceeding or as evidence of a crime such as robbery or

1-386 U.S. 58 (1967). 
is 339 U.S. 56 (1950).
19 Id. at 66.
20 3 90 U.S. 234 (1968).
21 Id. at 236, some lower court decisions have found that the inven

tion search is a subterfuge and have excluded the evidence un
covered in the search. See for example Mozzetti v. Superior Court, 
484 P.2d 84 (Cal. 1971).



car theft, there are occasions when the police are justified 
in conducting a warrantless search of the vehicle.

In its most recent examination of the automobile search 
the Supreme Court has reiterated the inherent validity of 
the holding c f Carroll.2- In Chambers v. Maroney23 which 
affirmed the judgment of the United States Court of Ap
peals for the Third Circuit,24 the police were informed that 
an armed robbery had taken place and received descrip
tions of a getaway car and its occupants. Within a short 
period of time the vehicle was stopped and the occupants 
arrested. The vehicle was taken to the police station and 
thoroughly searched, revealing guns and fruits of crime.

At the time when the automobile was searched the ac
cused were in custody and the search therefore could not 
be said to have been incident to an arrest. However, the 
court distinguished Preston by showing that the arrest was 
for vagrancy and there was no independent probable cause 
to search the automobile, whereas in Chambers the Court 
found that the police had probable cause to believe that the 
armed robbers had departed in a certain vehicle and one 
of them was dressed in a certain fashion. In order to bring 
the case within the requirements of Carroll, the Court 
determined that “ there was probable cause to arrest the 
occupants of the station wagon that the officers stopped; 
just as obviously was there probable cause to search the 
car for guns and stolen money.” 25 Furthermore, the court 
reasoned that once there is probable cause to search the 
vehicle, it continues in extense even though the vehicle is 
moved to a different location in order to conduct a safer or 
more effective search.

The practitioner should note that although the remote
ness of the search may invalidate the search incident to 
the arrest under Preston, the warrantless probable cause 
search of the vehicle need not necessarily fail due to the 
remoteness of the search under Chambers.

-- Carroll was also reexamined with approval in Brinegar v. United
States, 338 U.S. 160 (1949).

=3 399 U.S. 42 (1970).
2* 408 F.2d 1186 (3d Cir. 1969).
=•> 399 U.S. at 47-48.
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Conclusion
The Supreme Court has provided guidelines for the prac

titioner in evaluating the warrantless search of the auto
mobile. These guidelines are developed around the search 
based on probable cause and the search incident to the 
arrest.

It is the function of the prosecutor to educate the police 
in the application of these guidelines, and it is the function 
of the criminal practitioner to vigorously protect the public 
from abuses. A balance of these functions will contribute to 
a fair and even-handed system of justice and law enforce
ment.



Residency and the Virgin 
Islands Bar: Two Arguments

By JOHN K. DEMA*

Introduction

The promise of equality has been an omnipresent myth 
historically associated with American democracy.1 The 
painful and unsteady transition from promise to American 
experience has recently been aided by the growing number 
of cases in which the Supreme Court has utilized the equal 
protection clause of the Constitution to bring new vitality 
to the fields of civil and criminal rights.2 A derivative re
sult of undisguised concern to the organized Bar, both 
nationally and in the Virgin Islands, has been the increas
ing number of challenges to admission requirements and, 
in particular, the general success plaintiffs have enjoyed in 
attacking the required periods of residency.3 On July 19, 
1971, Mark B. Aronson and Kenneth W. Behrend, Pitts
burgh lawyers who contemplate practicing law in both 
Pennsylvania and the Virgin Islands, filed suit in the Dis
trict Court of the United States for the Virgin Islands 
attacking the constitutionality of various requirements for 
admission to practice in the Virgin Islands. It is the pur
pose of this Note to briefly state the case and summarize 
the arguments of both plaintiffs and the Virgin Islands 
Committee of Bar Examiners as set forth in their respec-

♦B.A., J.D., M.B.A. Columbia University.
1 See, A. de Tocqueville, Democracy In America (P. Bradley ed. 1956).
2 See generally, Developments in the Law—Equal Protection, 82

Harv. L. Rev. 1065 (1969).
3 See, e.g., Keenan v. Board of Law Examiners of the State of North

Carolina, 317 F.Supp. 1350 (E.D. N.C. 1970); Potts v. The Honor
able Justices of the Supreme Court of Hawaii, 332 F.Supp. 1392 
(D. Hawaii 1971); Schware v. Board of Bar Examiners, 353 U.S. 
232 (1957); Webster v. Wofford, 321 F.Supp. 1259 (N.D. Ga. 
1970).
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tive briefs to the Third Circuit Court of Appeals following 
entry of judgment by the District Court on April 17, 1972, 
dismissing the plaintiffs’ complaint.4

Due to the continued pendency of this appeal as of the 
date of submission of this article, no comment is offered on 
the respective merits of the arguments summarized herein. 
The author has attempted to present, as objectively as 
possible, the main points of argument on both sides of the 
issues. The original language contained in the two parties’ 
briefs was carried through to their arguments as presented 
by this article wherever possible. The author apologizes to 
both parties for any truncation of their appellate briefs 
which may have done violence to the full force of the origi
nal arguments as presented in entirety to the Third Circuit.

Statement of The Case
Plaintiffs maintain that the following Rules of the Dis

trict Court of the Virgin Islands are unconstitutional in 
that they deprive plaintiffs equal protection of the law and 
violate their constitutional right to interstate travel.

Rule 56(b) (4 )—“ Each applicant . . . must allege and prove 
to the satisfaction o f the Committee that he shall have re
sided in the Virgin Islands for at least one year immediately 
preceding his proposed admission to the Virgin Islands Bar.”
Rule 5 6 (b )(5 )— “ Each applicant . . . must allege and prove 
to the satisfaction of the Committee that if admitted to prac
tice, he intends to continue to reside in and to practice law 
in the Virgin Islands.”
Rule 56(d)—“ All applicants for admission to the Virgin 
Islands Bar shall take a written bar examination as pre
scribed in paragraph (a) of this rule, as amended, and 
shall be eligible for admission, being otherwise qualified, 
upon the successful completion of the said examination; pro
vided, however, that an inhabitant of the Virgin Islands, 
who was domiciled therein at the time he commenced his 
law’ studies, and who continues to be domiciled in the Virgin 
Islands up to the time of the filing of an application for 
admission to the Virgin Islands Bar, shall have satisfied the 
requirements of the taking of the required written examina
tion if he has passed the written bar examination of the 
District of Columbia or the State or Territory of the United 
States in which the law school from which the said applicant 
graduated is located. . . .”

4 Aronsoti and Bchrend v. Committee of Bar Examiners of the Dis
trict Court of the Virgin Islands, Civil No. 326/1971 (D.C. V.I. 
April 17, 1972), appeal docketed, No. 72-1472, 3d Cir., May 16, 
1972.
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In May 1971, plaintiffs each filed an application for ad
mission to the Virgin Islands Bar which was not accepted 
by the Committee of Bar Examiners. Plaintiffs then insti
tuted suit for injunctive relief and declaratory judgment. 
By order effective July 31, 1971, the District Court of the 
Virgin Islands amended Rule 56(d) which thereafter re
quired all applicants for admission to the Virgin Islands 
Bar to take a written examination. At the hearing in the 
District Court, plaintiffs* complaint was dismissed and 
their appeal was docketed.

Summary o f Argument for Plaintiffs 5 6
I. Rule 56 (b )(4 ) requiring applicants for admission to 

the Bar to have resided in the Virgin Islands for at least 
one year immediately preceding their proposed admission 
to Jie Virgin Islands Bar is unconstitutional as imposing a 
burden on the right to interstate travel without being neces
sary to promote a compelling state interest, and denies to 
applicants equal protection of the law.

A. Rule 56 (b )(4 ) creates two classes of bar appli
cants and denies permission to practice to the second non
resident class regardless of their being otherwise qualified. 
A similar rule of Court was held unconstitutional in 
Keenan v. Board of Law Examiners of the State of North 
Carolina,0 and the reasoning therein is directly relevant to 
the instant case in controversy.

The three-judge Court in Keenan, supra, acknowledged 
that legislation may impose special burdens upon defined 
classes in order to achieve permissible ends but noted that 
the equal protection clause requires that distinctions drawn 
have “ some relevance to the purpose for which the classifi
cation is made.” (Citations omitted.) The Keenan Court 
reasoned that the only constitutionally permissible objec
tive in licensing attorneys was to insure the applicant’s 
capability and fitness to practice law and cited the test in 
Schtvare v. Bar Examiners: “ any qualification must have 
a rational connection with the applicants’ fitness or capacity

5 Brief for Appellants, supra, at n. 4.
6 Keenan v. Board of Law Examiners of the State of North Caro

lina, 317 F.Supp. 1350 (E.D. N.C. 1970).
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to practice law.” 7 It further stated that one's knowledge 
of local government, a permanent stake in the community, 
and good character are in no way determined by the re
quirement of one year's residence.8

B. Rule 56(b) (4) is constitutionally offensive as in
fringing upon a fundamental personal interest and there
fore is unable to withstand scrutiny under the stringent 
standard of whether the rule is justified as protecting a 
compelling state interest.

C. If plaintiffs, after being admitted to the Bar, are 
unable to comply with the Court schedule due to any diffi
culties of securing passenger space aboard commercial air
craft, the Court has full power under Rule 57 to discipline 
the plaintiffs, and, therefore, this hypothetical situation 
should not be held a valid reason to exclude plaintiffs from 
being admitted to the Bar.

D. In Webster v. Wofford,9 a three-judge district court 
declared section 9-103 (e) of the Georgia Code Annotated 
unconstitutional insofar as it denied admission to the bar to 
one who, though found to be qualified, had not resided in 
Georgia for twelve months prior to admission.

E. In Potts v. The Honorable Justices qf the Supreme 
Court of Haivaii,10 a three-judge district court held that 
the period of residency required in the Hawaiian statute 
and rule of court were of no valid relation to the educa
tional and moral qualifications of Bar applicants, and were 
thereby arbitrary and capricious and constitutionally im
permissible.

F. The one-year requirement of Rule 56(b) (4) of the 
District Court of the Virgin Islands serves absolutely no 
purpose except to deny appellants the right to practice law.

II. Rule 56(b) (5) requiring an intent to reside in and 
practice law in the Virgin Islands in order for an applicant 
to be admitted to the Bar is unconstitutional as imposing a 
burden on the right to interstate travel without being neces-

7 Schware v. Bar Examiners, 353 U.S. 232, 239 (1957).
s 317 F.Supp. 1359.
9 Webster v. Wofford, 321 F.Supp. 1259 (N.D. Ga. 1970).
10 Potts v. The Honorable Justices of the Supreme Court of Hawaii, 

332 F.Supp. 1392 (D. Hawaii 1971).



sary to promote a compelling local interest and denies to 
applicants the equal protection of the law.

A. Rule 56(b) (5) also creates two classes of bar ap
plicants with no constitutional justification for the distinc
tions drawn for there is no basis in the law for excluding 
from practice a qualified attorney merely because he does 
not intend exclusively to live in the area where the court 
sits.

B. It is necessary to distinguish between the right of 
a state, or a territory to control the standards of the law
yers belonging to the Bar. and the right of a state or ter
ritory to deny admission to the Bar to an applicant, other
wise qualified, merely because the applicant might not 
practice before the local bar indefinitely in the future.

C. The constitutional infirmity of Rule 56 (b)(5 ) is 
overinclusive, for while it may deny admission to the Bar 
to some applicants who might be undesirable, it also bars, 
arbitrarily and capriciously, applicants who are qualified 
for admission.

D. Residency laws must be measured by a strict equal 
protection test: they are unconstitutional unless the state 
or territory can demonstrate that such laws are necessary 
to promote a compelling governmental interest.

E. Rule 57 provides any remedial action necessary to 
enforce standards of professional conduct upon attorneys 
and therefore Rule 56 (b )(5 ) is not the least restrictive 
means of maintaining the high professional standards of 
members of the Bar.

III. Rule 56(d) is unconstitutional and discriminatory 
in providing for a Bar Examination to be successfully 
completed by all applicants except those who were inhabi
tants of the Virgin Islands domiciled therein at the time 
they commenced their law studies, wh . continued to be 
domiciled in the Virgin Islands up to the time of the filing 
of their application for admission to the Virgin Islands 
Bar, and who had passed the written Bar Examination re
quired by the jurisdiction in which is located the law 
school from which they graduated.

A. Rule 56(d), as amended, granted to natives of the 
Virgin Islands an exemption from taking the Bar Examina-
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tion. The rule is unconstitutional on its face and the 1971 
amendment to the rule cannot be applied retroactively to 
appellants.

B. An inference that an understanding of the unique
ness of the Virgin Islands is any valid reference to an ap
plicant’s legal education or ability to be a sound lawyer in 
the Virgin Islands after admission is untenable, just as 
such inference was declared to be untenable in Hawaii.

C. Reference is made to a recent opinion from a trial 
court in the State of Washington. DeFrenis v. Odccaard, 
Washington Superior Court, King County, Docket No. 
741727, now under appeal to the Court of Appeals of the 
State of Washington, Division One. In that case, a law 
school gave favorable treatment to the applications of 
Negroes to the extent that some Negroes with lower grades 
were accepted instead of certain white applicants with 
higher grade scores. The Court rules that the Equal Pro
tection Clause of the Federal Constitution required that all 
races be treated alike.

D. Therefore, plaintiffs in this case should have the 
benefit of the exemption from the Bar Examination granted 
to Virgin Islanders at the time they applied for admission.

Summary of Agreement for Appellees

I. Rule 56(b) (4) requiring applicants for admission to 
practice law in the Virgin Islands to have resided therein 
for at least one year immediately preceding their admis
sion constitutes a valid exercise of the Territorial interest 
in insuring the common welfare and meets with the equal 
protection test of reasonableness.

A. Although Rule 56 (b )(4 ) creates two classes of 
applicants, it has not been held that distinctions or classifi
cations are per se unconstitutional under the equal protec
tion clause.11

B. Under the fact situation at issue, the strict equal 
protection test of compelling local interest should not be 
applied and the great weight of authority in this area indi-

11 Tigner v. Texas, 310 U.S. 141, 147 (1940); Rinaldi v. Yacger, 384 
U.S. 305, 307 (1966); In Re Brown, 7 V.I. 545, 551 (3d Cir. July 
10,1970).



JANUARY 1973 41

cates that, absent invidious discrimination of the type 
usually associated with classifications involving race, na
tional ancestry or alienage, the basic test of constitutional 
liberty i!s one of reasonableness.12 This contention is further 
supported by the leading cases which have reviewed con
stitutional challenges to various admission requirements 
governing the practice of law throughout the United States.

The landmark case which established the standard of 
review was Software v. Board of Bar Examiners 13 wherein 
the Supreme Court held that states can require high stand
ards of qualifications provided that “any qualification must 
have a rational connection with the applicants’ fitness or 
capacity to practice law.”  Either this rational connection 
test or the traditional standard of reasonableness has been 
uniformly used to review equal protection arguments.14

C. The Virgin Islands Committee of Bar Examiners 
maintains that the three cases15 relied upon by plaintiff- 
applicants to support their argument of the unconstitu
tionality of Rule 56(b) (4) are sufficiently distinguishable 
upon their facts to preclude plaintiffs from relying on the 
holdings therein as creating a sound foundation from 
which to petition this Honorable Court to strike down 
Rule 56(b) (4 ).

In the Keenan case, supra, the framework of regula
tion was such that an applicant might have had to wait 
almost two years prior to his admission to the bar even 
assuming successful completion of the annual examination. 
Further, the plaintiffs awarded relief therein had success 
fully passed the bar examination and all three of the plain
tiffs had indicated a present intention to become permanent

12 Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 78 (1911); 
Williamson v. Lee Optical Co., 348 U.S. 483, 489 (1955); Morey v. 
Doud, 354 U.S. 457, 465 (1957).

13 Schware v. Board of Bar Examiners, 353 U.S. 232 (1957).
14 See, e.g., Hackin v. Lockwood, 361 F.2d 499 (9th Cir. 1966), cert, 

denied, 385 U.S. 499 (1966); Chaney v. State Bar of California, 
386 F.2d 962 (9th Cir. 1967), cert, denied, 390 U.S. 1011 (1968); 
Webster v. Wofford, 321 F.Supp. 1259 (N.D. Ga. 1970); Suffling 
v. Bondurant, 339 F.Supp. 257 (D. New Mexico 1972).

15 Keenan v. Board of Law Examiners of the State of North Caro
lina, 317 F.Supp. 1350 (E.D. N.C. 1970); Webster v. Wofford, 
321 F.Supp. 1259 (N.D. Ga. 1970); Potts v. the Honorable Justices 
of tlbe Supreme Court of Hawaii, 332 F.Supp. 1392 (D. Hawaii 
1971).
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residents of North Carolina and to practice law in that 
state.10 The Keenan court explicitly stated that it expressed 
no opinion upon the constitutional validity of rules requir
ing residency at the time of examination or of admission.17

In Webster v. Wofford,™ plaintiffs had already passed 
the bar examination and were attacking residency rules of 
a more inflexible nature than those promulgated by the 
District Court of the Virgin Islands.10 The Court noted the 
great state interest in adopting suitable measures to pro
tect high standards of qualifications and stated that a 
federal court should intervene only with the greatest 
caution.20

Potts v. The Honorable Justices of the Supreme Court 
of Hawaii21 held that a six-month residency requirement 
for admission to the Bar was unconstitutional. However, 
the Court attacked the logic of the statute which permitted 
any six-month period of residency after age 15 to supply 
the Supreme Court of Hawaii with the necessary facts for 
an “ informed judgment as’ to the applicant’s character.” 22 
The Court held that this requirement was arbitrary and 
capricious but expressly denied reviewing plaintiff’s con
tention that the residency requirements penalized his con
stitutional rights.23

D. The question seems to turn on the length of time 
required to determine good character and to establish resi
dence before admission and whether the length of time is 
reasonable. Unlike the cases cited for support by plaintiffs, 
the rules promulgated by the District Court of the Virgin 
Islands governing admission to the Bar achieve a great 
degree of flexibility with regard to the residence period and 
the requirements are reasonable in light of the added diffi
culty in evaluating an applicant’s moral character and 
previous history from the relatively isolated and exceed-

16 Id., at 1352.
17 Id., at n. 15.
1S 321 F.Supp. 1259 (N.D. Ga. 1970).
19 See, Suffliniy v. Bnndurant, 339 F.Supp. 257, 259 (D. New Mexico 

1972) (distinguishing Webster v. Wofford on the above facts).
20 Webster v. Wofford, 321 F.Supp. 1259, 1262 (N.D. Ga. 1970).
21 332 F.Supp. 1392 (D. Hawaii 1971).
22 Id., at 1398.
23 Id., at 1398.
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ingly small three-island area of the American Virgin 
Islands. It is neither reasonable nor constitutionally man
dated that the Territory of the Virgin Islands should lower 
its standards of testing and investigation of bar applicants 
because the geographical location of the Islands necessi
tates additional time to comply with accepted procedures. 
Geography remains both a fact and a circumstance; incon
venience cannot command it away.

II. Rule 56(b) (5) requiring applicants for admission to 
practice law in the Virgin Islands to have a present inten
tion to continue to reside in and practice law therein con
stitutes a valid exercise of the Territorial interest in insur
ing the common welfare without infringing upon appli
cants’ right to interstate travel in the sense of migration 
with the intent to settle and abide.

A. All members of the Virgin Islands bar who main
tain an active practice are continually subject to Court 
appointment to represent indigent defendants, which obli
gation upon each attorney in this jurisdiction is frequent 
because there is no office of the public defender for either 
the Municipal or the District Courts. To allow attorneys to 
split their resident practice between the continental United 
States and the Virgin Islands would work a grave injustice 
upon an innocent defendant who might suffer months of 
delay due to the unavailability of his counsel.

The nationwide problem of calendar congestion is also 
a continuing problem of deep concern to the Territory of 
the Virgin Islands. District Court Judge Warren H. Young 
recently addressed himself to this situation:

“ With the tremendous increase in civil and criminal litiga
tion, we no longer can fritter precious and costly Court time 
on stipulations for enlarging filing periods, months to ac
complish the same with memoranda and affidavits to justify 
delays and non-conformance with the Rules.” -4

The District Court has asked attorneys to hold them
selves ready for hearings on motions and other matters 
when an unscheduled availability date appears on the 
calendar of the Court. Thus, it is impossible for a nonresi
dent attorney to limit his practice to nonlitigation or to

24 Hodge v. Hess Oil Virgin Islands Corp., Civil No. 78-1972 (D.U. 
S.V.I. May 22, 1972).
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arrange his calendar so that he would only appear here at 
his convenience. The District Court, in promulgating Rule 
56(b) (5), was acting in the public interest and the rule 
speaks directly to the legitimate Territorial interest of 
insuring the common welfare.

The United States Supreme Court has upheld state 
statutes requiring out-of-state attorneys to affiliate with a 
member of the local Bar in order to practice before state 
tribunals.2' The reasons this practice was required by the 
Supreme Court of Kansas touch directly on the problems 
underlying the adoption of Rule 5 6 (b )(5 ): difficulty in 
procuring the presence of out-of-state attorneys at docket 
calls; difficulty in matters of service on the out-of-state 
attorney; failure to answer calls to appear on matters of 
urgency; and failure of those attorneys to familiarize them
selves with the rules of local practice and procedure by 
reason of their! infrequent appearance before the local 
courts and tribunals.

The fact that the Kansas Court had disciplinary 
powers available to it did not persuade the United States 
Supreme Court that this question was moot. To argue that 
a regular commutation schedule between the United States 
and the Virgin Islands can be maintained at all times of 
the year without disadvantaging their Virgin Islands 
clients, both solvent and indigent, plaintiff-appellants press 
the imagination of this Honorable Court.

B. Plaintiff-applicants petition for vindication of their 
fundamental right to freely engage in interstate travel. It 
is submitted that the Supreme Court would not recognize 
that fundamental interest protected by the Constitution 
as the same interest asserted herein. The Court addressed 
itself to this question in a landmark welfare case25 26 but 
spoke of the “ indigent who desires to migrate, resettle, find 
a new job, and start a new life.”  Rule 56(b) (5) places no 
burden whatsoever on one who seeks to be admitted to the 
Virgin Islands Bar and has the requisite intent to migrate, 
settle and abide.”27 For this reason, the Bar Committee

25 Martin v. Walton, 368 U.S. 25 (1961).
20 Shapiro v. Thompson, 394 U.S. 618, 629 (1969).
27 Cole v. Housing Authority of the City of Neivport, 435 F.2d 807, 

811 (1st Cir. 1970) (interpreting the Supreme Court’s concept of 
the right to travel).
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maintains that it was correct in refusing to recommend 
the admission of Plaintiff-applicants to the Virgin Islands 
Bar.

III. Rule 56(d) in effect at the time of plaintiffs’ appli
cation to practice law in the Virgin Islands was a benign 
racial classification constitutionally permissible in remedy
ing past discrimination and the subsequent amendment of 
that rule by the Court now renders moot plaintiffs’ demand 
for admission without written examination.

A. The trend of recent years suggests that programs 
attempting to redress the effects of past racial discrimina
tion by granting special treatment to particular groups in 
such fields as housing, education and employment may be 
implemented by the states.28 In fact, certain circumstances 
may impose on the states a constitutional obligation to use 
racial classifications to overcome the effect of past segrega
tion.29

The purpose of the “ Old Rule” 56(d) is obvious and 
transparent. Black native Virgin Islanders were encounter
ing difficulty in returning to their homeland to practice 
law by almost without exception never receiving passing 
marks on the local examination even though they had taken 
and passed bar examinations in the continental United 
States. Many cases from distinguished courts have upheld 
the right of the states to extend benefits to a class of per
sons who had experienced discrimination.30 Further, these 
courts have applied the traditional test of reasonableness 
in reviewing the constitutionality of these measures under 
the equal protection clause.

The purpose of the District Court in framing “ Old 
Rule” 56(d) was benign and remedial. The interest of the 
Territory in ending the discriminatory practice which pre
vailed at the time of the rules’ adoption was legitimate and ___  /
28 See, e.g., Kaplan, Equal Justice in an Unequal World: Equality 

for the Negro—the Problem of Special Treatment; 61 Nw. L. Rev. 
363 (1966); National Advisory Commission on Civil Disorders, 
Report (1968).

29 See, United States v. Jefferson County Bd. of Educ., 372 F.2d 836, 
876-78 (1966), afFd en banc, 380 F.2d 385 (5th Cir.), cert, denied, 
389 U.S. 840 (1967).

80 See, e.g. Offerman v. Nitkowski, 378 F.2d 22 (2d Cir. 1967); Tometz 
v. Board of Educ., 39 I11.2d 593, 237 N.E.2d 498 (1968); Katzen- 
bach v. Morgan, 384 U.S. 641 (1966).
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compelling. Its application was successful in rectifying an 
unjust situation, and its deletion was timely after correc
tion of the imbalance.

B. Moreover, the action of the District Court in delet
ing “ Old Rule” 56(d) renders moot the alleged constitu
tional question as to the discriminatory nature of the 
classification. It is settled law* that a party may not act 
so as to render an action moot and thereby frustrate 
efforts to obtain an adjudication of the constitutionality of 
its practices.31 However, in the instant case, the conduct of 
the Defendants has not changed; the Rule itself has been 
deleted by an independent action of the District Court. 
There is neither obstruction nor a large and genuine class 
seeking relief.32 Halvonik v. Reagan33 stated guidelines to 
assess the mootness of a particular question:

“ Where the alleged unlawful conduct has terminated, the 
party seeking a determination on the merits must establish 
that the case nevertheless has not been rendered moot; that 
controversy and adversity between the parties nevertheless 
continues. To do so he must show the likelihood of a recur
rence of the conduct— in this case the promulgation of the 
regulations.”  (Citations omitted.)34

Thus, not only were the distinctions created by “ Old 
Rule” 56(d) constitutionally permissible as constituting 
justifiable benign racial classifications; but further litiga
tion of this point would violate the “ case or controversy” 
requirement of Article III, Section 2 of the Constitution.

31E.g., Gaddis v. Wyman, 304 F.Supp. 713 (S.D. N.Y. 1969), aff’d 
sub nom., Wyman v. Bowers, 397 U.S. 49 (1970).

32 See, Hcumann v. Board of Education of the City of New York, 
320 F.Supp. 623, 624 (S.D. N.Y. 1970).

33 Halvonck v. Reagan, 457 F.2d 311 (9th Cir. 1972).
34 4 57 F.2d at 313.



Volunteers in Court
Observations on a New Approach to Juvenile Delinquency 
and Remarks on Implementation in St. Croix

By CHARLES E. K. VASALY*

I. Concept and Background
The “New Criminal Justice System—Juvenile Study” 

report issued by the Virgin Islands Government on Janu
ary 7, 1972, set forth eleven proposals as requisite elements 
of a viable juvenile component of the criminal justice 
system, “ that will be geared to cope with the problem of 
juvenile delinquency in the Virgin Islands of the United 
States.” One of these proposals recommended the establish
ment of a “Voluntary Service Program”, noting that the 
use of volunteers is a new and positive trend in the field of 
correction (see pages 17,18,46, 47).

Although not elaborated on in the juvenile study, the 
trend represents a growing practice among juvenile court 
systems throughout the states which have discovered the 
cost attractiveness and basic simplicity of tapping the 
voluntary spirit of a community and getting interested 
citizens involved with juveniles who have come before their 
respective courts as delinquents. The rationale for using 
volunteers under court supervision is found in the nature 
and functioning of juvenile court systems. The impetus for 
implementation is found in the fact that current rehabili
tation programs are not working.

Since their inception at the turn of the century juvenile 
courts have had to cope with dual concerns; the “welfare”  
of the wayward juvenile and the “best interests” of the

*A.B. Cornell University, 1965. J.D. University of Virginia Law 
School, 1970. Presently employed as Law Assistant, Municipal 
Court of St. Croix and serving as Director, St. Croix Volunteers 
in Court Project.

47



48 V.I. BAR JOURNAL

public.1 These concerns often clash, sometimes they are 
incompatible. To some extent the conflict is inherent in a 
juvenile court's judicial responsibilities. As a court of law, 
it is dispenser of justice and must weigh the dangers of 
anti-social behavior and the community's interest in pro
tecting its citizens. But as a court dealing with juveniles, 
its statutory functions reflect the state's interest in dis
tinguishing juvenile and adult offenders by providing the 
former with specialized rehabilitative programs rather 
than criminal sanctions. The fundamental principle behind 
the creation of every juvenile court is to treat a youthful 
offender not as a criminal or one legally charged with a 
crime, but rather as a ward of the state to receive the care, 
custody, and discipline accorded neglected and dependent 
children.

A juvenile judge must mix judicial temperament with 
social sensitivity, particularly at the time a juvenile adju
dicated to be guilty of delinquent conduct is sentenced. The 
court has a primary responsibility to collect and receive 
from various professional services sociological and psycho
logical background information on the juvenile prior to 
sentencing.

On the basis of this information, a judge must be able 
to predict a juvenile’s receptivity to rehabilitation and 
select from available alternatives a proper course of treat
ment. This concept of juvenile justice has led to many 
organizational varieties among juvenile court systems and 
considerable procedural flexibility and judicial discretion. 
The result is a mixed blessing, allowing courts the freedom 
to experiment and test alternative stratagems at the pos
sible expense of ill-conceived or arbitrary dispositional 
decisions.1 2 Too often in the past the conduct of juvenile 
judges has fallen short of the stalwart, protective figures 
the system envisioned. Recognition of this failing has 
spurred constitutional and legislative reforms in recent 
years aimed at curbing the abuse of discretionary power

1 For a concise discussion, with a historical prospective, see Sanford
J. Fox, Juvenile Courts in a Nutshell (West. 1971) §§ 1, 61-63.

2 See comments to this effect by juvenile justice authority Paul Nejel-
ski in his article “ The Missing Links” , Trial (Sept./Oct. 1971 at
17).
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within the juvenile court environment. See In Re Gault, 
387 U.S. 1 (1967) and its due process progeny. But juvenile 
court theory is rooted in social welfare philosophy rather 
than in pure jurisprudence. The continued vitality of this 
distinction has been recognized by the Supreme Court:

If the formalities of the criminal adjudicative process be 
superimposed upon the juvenile court system (then) there 
is little need for separate existence. Perhaps the ultimate 
disillusionment will come one day, but for the moment we 
are disinclined to give impetus to it. McKeiver v. Pennsyl
vania, 91 S.Ct. 1976 (1971) at 1989.

Infusing tailored or modified constitutional rights and 
guarantees into the juvenile court’s social welfare role may 
have circumscribed problems of judicial irresponsibility, 
but unfortunately Gault, supra, et al., have done little to 
affect the caliber of the sentencing options available, other 
than to identify their deficiencies. See Kent v. U.S., 383 
U.S. 541 (1966) at 556: Ultimate disillusionment may be 
close at hand, if communities continue to be lax about 
providing needed professional people and facilities or fail 
to turn their rhetoric into concerned action. The role of the 
juvenile court as a credible vehicle for channeling youths 
into proper rehabilitative programs is increasingly 
hampered, if not frustrated, by the quality of available 
institutions and services.

The quality of institutional facilities for juveniles in the 
Virgin Islands is a popular target for criticism. Objections 
are well known. The mixing of delinquents with dependent 
and neglected children was never intended in the original 
design of the facilities or programs. The Youth Care 
Center in St. Thomas and the St. Croix Insular Training 
School “ accommodate” juveniles; under current funding 
and staffing they can do little to treat and rehabilitate the 
youthful offender.

Probation is a dispositional alternative to institutional 
care, used in situations where less stringent sanctions are 
indicated or is believed that systematic supervision and 
evaluation of the juvenile in his home environment is best 
for the community and the individual. Unfortunately juve
nile probation services in the Virgin Islands are as under
nourished and as sparsely staffed as the institutional
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facilities. There is no juvenile probation service as such. 
The responsibility for supervision rests with the Depart
ment of Social Welfare and its overtaxed caseworkers, 
many of whom have to juggle case loads in excess of 1003 
—a figure far in excess of the President’s Crime Commis
sion’s recommended maximum of 35.4 Juvenile delinquents, 
neglected children, emotionally disturbed children, retarded 
children, unwedded mothers, prospective adoptive parents, 
child custody combatants, among others, often comprise a 
single worker’s case load. The turnover of caseworkers is 
high; frustration is not unknown. Continuity of care is 
difficult; individual, prolonged attention is nonexistent. For 
the most part, assigning a juvenile to probation in the 
Virgin Islands is an exercise in reluctant futility. The 
chance for meaningful probation service is minimal, but 
under existing institutional facilities the chances for 
adequate care are even less.

Unfortunately popular awareness of the problem often 
leads to public scapegoats and elicits “ pat” solutions. Ready 
answers which call for the elimination of “ lenient” 
judges, public scrutiny of juvenile offenders in court, or 
stronger sanctions against youthful offenders cater to the 
public’s interest in protecting itself against anti-social 
behavior but do little to enhance public understanding of 
the causes of delinquency and the functioning of the 
juvenile court. True public interest is hopefully more than 
a “gut” feeling of security or insecurity.

A community must consider the long term consequences 
of blurring the distinction between adults and juveniles in 
the imposition of criminal sanctions. Fear of punishment 
alone will not provide a youth with social and moral values. 
It does little to encourage productive participation in 
society, but may crystallize youthful antagonisms against 
“authority” or “ the establishment” . Juvenile incarceration 
without rehabilitation is a mere delaying action; it post
pones rather than prevents the juvenile’s matriculation 
into world of adult delinquency.

:i Juvenile Study, supra.
4 “ The Volunteer Probation Counsellor” , William H. Burnett, Judica

ture (Vol. 52, #7 , February 1969), at 286.
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Rehabilitation does have its legitimate critics. A defec
tive program which allows for “ the easy commission 
of additional crimes while in juvenile custody is hardly 
conducive to rehabilitation.”5 * Concern over existing defi
ciencies is joined by confusion at the conceptual level. 
Experts and nonexperts continue to grope for and grapple 
with new approaches and new ideas. Even where programs 
are financially adequate and staffed sufficiently there is 
growing concern that the concept is defective. Some social 
scientists have concluded simply that reform schools do not 
reform and probation does not rehabilitate/* Their dis
satisfaction is supported by national statistics. The recidi
vist rate for youthful offenders is staggering; almost 75% 
are re-arrested within five years.7

Doubt and uncertainty over the usefulness of reha
bilitation programs reflects the point made in the Juvenile 
Study, that there is no “magic bullet” answer to juvenile 
crime. There are no social or psychological alchemists 
with formulas for reducing delinquency to productivity. 
Potential order and possible success lies in the direction of 
establishing coordinated, broadly based programs flexible 
enough to absorb and test new ideas, such as court employ
ment projects and halfway houses,8 while maintaining a 
concerned and intensive involvement with the educational, 
employment, environmental problems associated with the 
individual delinquent. The court volunteer concept is a new 
idea and it has the potential of revitalizing sagging re
habilitation programs.

5 J. Young in Gov. v. Santana and Martin, Cr. Nos. 85 & 60/72, 
— V.I. —.

c See Presidential Commission on Law Enforcement and Administra
tion of Justice Task Force Report: Juvenile Delinquency & Youth 
Crime, (1967) at 25-28.

7 “ Less Than the Sum of its Parts” , Congr. Thomas F. Railsback,
Trial (Sept./Oct. 1971) at 15.

8 Court employment programs offer an alternative sentencing option
for selected defendants (adult and juvenile). The project intervenes 
in the usual court process just after a defendant’s arrest, offering 
him counseling and vocational opportunities for a period of 90 
days, and if he cooperates and shows promise of a permanent 
change, the project director recommends that the prosecutor and 
judge dismiss the charges against him without a decision as to 
guilt. The feasibility of a program of this nature for St. Croix has 
been determined and LEAA funds to implement have been re
quested. A halfway house program for juveniles in St. Croix is 
also under consideration.
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II. Functioning and Feasibility
Volunteer programs may not be the illusive “magic 

bullets” , but they do provide a new dimension to the 
traditional probationary concept of “supervision” . Volunteer 
projects are intended to replace popular polemics with 
popular involvement. They are oriented to public under
standing and delinquency causations, with an emphasis on 
continuity of care. Each volunteer is matched to a single 
probationer, and is committed for the purposes of most 
projects (ours included) to work with and do things with 
the juvenile for at least one hour each week. Ideally, a 
volunteer is both a friend to the probationer and a figure 
worthy of emulation, providing counseling and advice as 
needed and supporting while encouraging a juvenile's posi
tive accomplishments and goals. The desired effect is to 
hopefully foster a favorable change in the juvenile’s atti
tudes and behavior. This is the concept and purpose of the 
court volunteer project.

The utility of the volunteer idea is found in the fact that 
programs can be planned, implemented and operated at 
minimal cost to the government and the taxpayer. Up to a 
point material support and supervisory personnel can be 
provided by the court, from its regular budget and staff, 
without unduly taxing judicial resources. Qualified volun
teers can also perform staff functions. St. Croix’s program 
has been set up as a pilot project to work with a maximum 
of about 30 probationers for an evaluation period of one 
year, using Municipal Court resources and supervisory 
personnel.

Volunteer programs have a number o f other attractive 
features. Where probation programs are deficient, court 
volunteers can be used to supplement and support available 
services. Where the viability of the probation concept is in 
doubt the use of unpaid nonprofessional volunteers is a 
radically different approach allowing a degree of supervi
sion and attention and an input of initiative and ingenuity 
not possible with structured professional programs. More
over, the volunteer can involve himself more with a 
juvenile without incurring the resistance and suspicions 
which a person officially connected with the court often
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does. Where juvenile court credibility is suffering, volunteer 
programs provide needed channels of communication by 
allowing citizens to work with and observe the adjudicative 
and correctional processes first hand. Even where the 
credibility of juvenile courts is under attack, these courts 
still have influence and leverage in the community. The 
volunteer court idea generates an expansion of this role, 
allowing the court in effect to coordinate a concerned social 
action movement within the structure of the law and to 
build a political constituency for the court, across social 
class, ethnic, and racial lines. The potential for cross cul
tural understanding is a particularly valuable off-shoot of 
the volunteer idea for the Virgin Islands, both between 
volunteer and probationer and volunteer and volunteer.

Both volunteers and staff personnel are generally 
enthusiastic and confident in pursuing project goals, as 
long as program objectives and responsibilities are kept 
within reason. Volunteer projects are not designed to 
handle hard core, pre-adult recidivists. Except in special 
cases, probationers in the St. Croix project are, and will be, 
adjudicated first offender delinquents 16 years of age or 
younger. Juveniles found guilty of felonious crimes are 
not assigned to the project.

There are difficulties in turning theory into practice and 
developing successful programs. But the idea has caught 
fire and is spreading rapidly. In 1961 only two or three 
court systems used volunteers. Now an estimated 40% or 
more of all juvenile court systems have volunteer programs 
and there is national coordination through the National 
Information Center on Volunteers in Court, a private orga
nization located in Boulder, Colorado, and also through the 
National Court Volunteer Training Project, under the 
sponsorship of the Office of Juvenile Delinquency and 
Youth Development, Department of Health, Education and 
Welfare. These organizations, and individual courts, are 
providing a wealth of information in the form of monthly 
publications, booklets, various study reports, films, tapes 
and even guest lecturers. An optimistic tone is apparent; 
potential programs benefits are emphasized and a few 
studies showing a decreased delinquent recidivism rate for



courts implementing volunteer programs have been 
reported.9 10 11

Judge Antoine Joseph, who has been interested in the 
volunteer idea for some time, attended the 1972 annual 
meeting for court volunteer representatives in April and. 
brought back organizational material and impetus to spark 
a volunteer effort for St. Croix. Judge Joseph asked me to 
explore the feasibility of setting up and implementing a 
pilot project, which we have done. Judge Hoffman provided 
us with valuable information he had compiled for a pro
jected project for St. Thomas.

III. Volunteer Recruitment, Selection and Training
The center of all volunteer organizations is the volunteer. 

No matter how structurally organized and administratively 
controlled the project is, ultimate success depends on the 
degree of commitment of each volunteer. Volunteer courts 
capitalize not only on the willingness of the individual 
citizen to help but also on his talents and personal interests. 
The very diversity of backgrounds is often cited by volun
teer courts as one of the strengths of the system, since the 
matching of volunteers-probationers occurs on an individ
ual basis.1" Primary attention is given to similarities in 
occupational pursuits and goals and mutually shared 
interests and leisure activities. Volunteers may come from 
any walk of life. Stateside studies suggest that volunteering 
today is overwhelmingly an upper middle class phenomena 
with about 75 % having had some college training. Volun
teer programs also seem to attract far more women (65% 
to 90%) than men. Little progress has been made generally 
in attracting either working class people or ethnic 
minorities into court volunteer projects.11

Statistics for our small pilot project in St. Croix indicate 
that our volunteers are more representative of a broader

9 Comments by Judge Horace B. Holmes, Judge of the Juvenile Court,
Boulder, Colo., Judge James J Delaney, Adams County District 
Court (Colo.), and Dr. Leonard J. Pinto, Chief of Research for 
the Boulder County J.D. project as reported in The Boulder Con
ference of Volunteer Courts (May 1967).

10 Burnett, supra, at 285.
11 See generally, Volunteers in Court: A Manual, Ivan H. Scheier, 

Ph.D., Project Director, Boulder County Juvenile Delinquency 
Project (HEW 1971).
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social spectrum than the national averages. At present 6 
of our 12 volunteers are actively assigned. They include a 
teacher, a security guard, an insurance executive, a secre
tary, a mechanic and a businessman. This group is com
posed of black and white continentals, a native Virgin 
Islander and a Trinidadian.

To recruit our first volunteers we did not use a mass 
media, total saturation approach. We contacted the 
churches in the area, and several service organizations. The 
response was not overwhelming, but the majority of those 
who initially responded have stayed with the project, as 
we struggled to set up procedures and training programs, 
and have retained their enthusiasm. The key is group spirit 
and cooperation, keeping the interest alive while the 
volunteer is waiting to be assigned by encouraging partic
ipation in supporting roles (liaison with governmental 
agencies, exploring tutorship potentials, researching data, 
etc.). As the project expands, we hope to draw on the 
talent and interest in this nucleus group and gradually let 
volunteers take over recruiting and screening responsi
bilities.

Between two polar approaches to screening, complete 
nondiscrimination and an overly stringent approach, many 
gradations exist. Casual or nonexistent screening proce
dures admit volunteers of lesser competence and dependa
bility. The danger of the casual policy is not so much that 
deviates or other undesirables might come into the project, 
but rather that staff and supervisory personnel are forced 
to spend inordinant amounts of time trying to keep the 
program together. On the other hand, rigorous training, 
using modern psychological techniques such as group 
therapy, sensitivity training, etc., may expose defects in 
character and underlying hang-ups, but in the process 
good volunteers may become antagonized and discouraged. 
There is a consensus among existing volunteer courts that 
some form of quality control is necessary although proce
dures are fairly generalized, relying mainly on previous 
program experience and observable criteria. Most 
volunteer staffs look for clues in character attitudes and 
temperament, during orientation and training. Assessments 
are based primarily on factors you would expect, i.e.,
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stability, dependability, patience, sympathy, empathy, and 
dedication, among others. For the St. Croix project we 
have also depended on our selective recruitment and natural 
attrition to aid in the screening process. Outright rejection 
of questionable or underevaluated volunteers has been 
avoided by the offer of committee or liaison work in lieu of 
probationer assignments. The performances of volunteers 
in supporting roles as well as those assigned to proba- 
tioners provides a continuing check on initial screening 
evaluations.

The effectiveness of the volunteer program does not rest 
solely on the strength and success of its recruiting and 
screening practices. Court volunteers need to be given a 
perspective on the project and a basic frame of reference 
for dealing with juvenile delinquents. These views are 
provided initially in orientation training sessions. St. Croix 
project has an orientation curriculum covering two sessions 
and it is given periodically after new recruitment drives. 
The purpose of these sessions is to give the volunteer suffi
cient information to allow him to get his own bearings, to 
assess his role in relation to factual conditions, and to 
assure a realistic understanding of the commitment he is 
making. Counseling skills are discussed and guidelines 
are provided emphasizing the importance of being a friend 
and example to the probationer and showing concern and 
giving encouragement. Some of the pitfalls to be avoided 
are also explained (becoming too sympathetic at the ex
pense of objectivity, being “ conned” by a probationer, 
being “caught” in the middle, etc.). However, there is 
neither time nor is it the purpose of the project to turn 
volunteers into professionals or para-professionals. Within 
the framework of the project and the spirit of the guide
lines the volunteer is encouraged to remain unconventional 
and imaginative for, therein lies the strength of the volun
teer concept.

IV. Project Implementation and Procedures in St. Croix
Respective judges in the juvenile divisions of the Munic

ipal Court in Christiansted and Frederiksted adjudge guilt 
in delinquency proceedings. Prior to sentencing which 
occurs at a separate hearing subsequent to the determina-
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tion of delinquency, a social intake worker presents to the 
appropriate judge a completed background or “home 
study” report on the juvenile. At the time the judge re
views the home study report he will determine whether or 
not the juvenile in question should be brought into the 
project. Among other factors he will usually consider the 
resources and purposes of our project, whether rehabilita
tive ends would best be served in each case by the assign
ment of a volunteer. If the judge decides in a particular 
case that the volunteer project should be utilized, the 
nature of the project will be explained to both the proba
tioner and his or her parent or guardian at the time of 
sentencing. The parent or guardian is asked to sign a 
consent form giving his/her permission for the juvenile 
to be assigned to a volunteer. When consent is given, the 
judge will place the juvenile on probation and in lieu of 
other disciplinary actions, the child will be brought into 
the volunteer project. Also present at this sentencing is a 
volunteer supervisor or staff worker who conducts a brief 
interview with child using questionnaires we have designed 
for supplementing the “home study” report, in order to aid 
in the selection of, and to assist the assigned volunteer. 
This supplementary interview is conducted in private, 
initially with the parent or guardian present, then with the 
juvenile alone. The juvenile is asked attitude questions, 
e.g., how he feels about school, his family, his offense, about 
the community he lives in, and authority in general. Sur
prisingly, some replies have been quite frank, revealing 
prejudices and even hatreds. The interviewer is also asked 
to record his impressions. We have found the interview to 
be a useful check against the home study report.

As soon as possible after the sentencing hearing and 
supplementary interview, a volunteer is selected after con
sultation among the director, staff personnel or project, the 
social caseworker responsible for the juvenile, and Judge 
Joseph. We have yet to formulate a definitive list of criteria 
to use in the matching process. Certain attributes however 
are fairly important. These include volunteer’s demon
strated interest in the project and his availability, the 
apparent needs of the probationer, and whether any inter
est or activities are shared in common.
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Once a decision has been reached to match a certain 
volunteer with a probationer, the volunteer is contacted 
by phone. Probationer’s background is briefly discussed, 
and the volunteer is given a chance to accept or decline the 
assignment. The assigned volunteer is then responsible for 
contacting the appropriate social worker assigned to the 
project in order to set up an initial meeting between him 
and his probationer with the social worker present. We 
have been fortunate to have the cooperation of Department 
of Social Welfare in setting up a system of liaison, whereby 
two social workers are responsible for all volunteer 
assigned probationers in Fredriksted and Christians ted, 
respectively. These workers are responsible for maintain
ing a court’s supervisory-authority role in each individual 
case.

The assigned volunteer can depend on the project staff 
and his social worker for professional guidance, but some 
of the apprehension as to “what to expect” is hopefully alle
viated beforehand. The volunteer is aware of the talents or 
interests he shares in common with his probationer. He has 
a basic understanding of the delinquency environment. He 
knows the ambit of his authority and responsibility, and 
the nature of his probationer’s encounter with the law. 
He has also been given copies of our interview form and 
the social intake worker’s home study report. He has in 
his possession counseling material and information which 
he received after completing his orientation. Armed with 
this preparation he is asked to use his own skills and in
novative methods to establish a positive and continuing 
relationship with his probationer.

The relationship between volunteers and professionals 
can be delicate. ‘Authorities on volunteer courts caution 
that substantial professional acceptance of volunteers is 
an absolute necessity if conflicts are to be avoided which 
could effectively undermine an entire program. Part of the 
problem is the breadth of responsibility given volunteers 
in various court programs; some of them giving their 
volunteers full rein to direct and supervise probationers, 
while others discourage personal involvement with juve
niles and do little to distinguish the volunteer from the 
social worker. Ideally, a project should differentiate roles
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between the professionals and the nonprofessionals in 
order to establish a mutually enhancing partnership. We 
have sought to do this with the St. Croix project, emphasiz
ing the supervisory role of the caseworker while encourag
ing the volunteer to be personally involved in a friendly 
way, at least to the extent of understanding and working 
with the family and environmental problems facing his 
probationer. Since volunteers lack conventional training 
and are less controlled by agency structure, they can do 
some things paid professionals can’t. But it is also true 
that together, as a team, they can do much more than 
either can do alone.

During the course of his assignment the St. Croix volun
teer is expected to submit weekly report forms on a 
biweekly basis, describing the kind of relationship ex
perienced and the activities shared with his probationer 
during periods of contact. This kind of feedback is essen
tial for purposes of program control and volunteer account
ability, as well as for measuring progress and exposing 
difficulties. Related to program control is the question of 
incentive. Volunteer incentive may be strong enough to 
carry him through the trials and tribulations of his rela
tionship with the probationer, but without some recogni
tion or appreciation for service rendered enthusiasm may 
lag or the commitment might end, Bringing experienced 
volunteers into leadership in administrative roles in the 
project, formal letters of appreciation for services 
rendered, special parties and social functions for the 
volunteers are some of the proposals being considered in 
St. Croix in an effort to enhance recognition.
V. Conclusions and Cautions

The volunteer movement continues to generate consider
able enthusiasm in jurisdictions which have implemented 
programs, and the idea is attracting increasing attention 
from other courts. Court volunteer literature glows with 
a sense of accomplishment and a prediction of even 
brighter futures.

But with all the excitement and fanfare there is a dearth 
of information on programs that have foundered and 
folded, and there have been a number. In terms of effective
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functioning, it is clear that no court volunteer project can 
operate without community support and committed and 
competent volunteers. The St. Croix Project has attracted 
competent people, willing to become involved, and willing 
to face challenges. How widespread community support 
and interest will be as the project develops is another 
question. Most jurisdictions find recruitment rather easy, 
although a white middle-class response predominates. This 
may be the tendency here. Beyond our fortunately diverse 
group of initial recruits, two subsequent recruitment meet
ings have attracted “ continentals” and women almost 
exclusively. A vigorous effort will have to be made to re
cruit indigenous Virgin Islanders, particularly Puerto 
Ricans. It may be a noble experiment to base our project 
on many cross-cultural and bi-racial matchings. Certainly 
the vision of stimulating racial and cultural tolerance and 
understanding in our community is a worthy objective for 
any project.

But unfortunately wishful thoughts about social harmony 
cannot obscure the fact that real economic and educational 
differences do and will continue to exist between the volun
teer and the probationer. Some critics believe that this dis
parity is fatal to the very concept of the volunteer idea and 
that a one-to-one match will not produce the desired result. 
According to their view, a probationer may indeed be 
friends with his usually middle-class volunteer and wish 
to emulate the latter, but if the opportunities for doing so 
are not open, or if the expectations induced are unattain
able, the court volunteer idea may in the long run exacer
bate rather than alleviate anti-social behavior. This 
criticism has merit and must be reckoned with. That is 
why a volunteer project in these islands must be keyed to 
the recruitment of volunteers whose jobs and backgrounds 
seem more feasible or familiar to the probationer. To some 
extent we hope to lessen the impact of the “ opportunity” 
gap by keeping an active liaison with and utilizing existing 
educational and employment services.

Volunteer programs also fail due to defective direction 
and coordination. Since our project is limited in scope it 
has been relatively easy to manage using regular court 
staff supplemented by several volunteer committees. With
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growth and rising expectations, however, comes the reali
zation that ultimate effectiveness on a scale likely to have 
an impact on the community (estimated to be one assigned 
volunteer per thousand citizens) will require a considerable 
investment of time on the part of the staff. Program struc
ture and procedures must be responsive and unambivalent 
to provide adequate supervision and coordination among 
volunteers.

On the other hand, an expanding project must not lose 
sight of the original volunteer concept. One thing the 
Virgin Islands does not need is a shadow version of the 
Department of Social Welfare; another agency with over
taxed machinery and overxeroxed procedures. Clearly 
defined policies with structured channels of communication 
and responsibility are necessary but not at the expense of 
stifling the initiative of the unconventional volunteer or 
replacing flexibility with rigidity in the operation of a 
program which capitalizes on volunteer unorthodoxy.

If a balance between project control and court volunteer 
theory can be maintained, St. Croix’s fledgling effort will 
at least be administratively sound. If all sectors of our 
heterogeneous society can be encouraged to support and 
actively work with the project as volunteers, the prospects 
for success will be much brighter. And finally, if the 
socially desirable conduct we are hoping to induce in the 
probationer appears to the juvenile to be within reach, 
through the example and opportunities presented him, then 
our project will have fulfilled its primary mission.
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Drug Addiction and the Law
By JOHN DAVID MERWIN*

/
Drug addiction is proliferating in the United States at 

an alarming rate. With it the increase in crimes of violence 
perpetrated by desperate, sick addicts is fast rendering our 
cities unfit to live in. Authorities in the field predict that 
unless drastic, bold new measures for containing and 
ultimately arresting this fast-growing menace are soon 
developed and adopted the hard drug problem will destroy 
so many tens of thousands of innocent persons as to become 
for all intents and purposes the plague of the twentieth 
century.

It is readily apparent that, despite a multitude of new 
laws designed to punish and crack down on pushers and 
junkies, society is thus far fighting a losing battle. Day by 
day the situation becomes more and more aggravated. It 
cannot be said that there is a lack of concern. Certainly, 
as the crisis becomes more grave both public and private 
funds are being thrown into the battle. Why then have we 
thus far been unable to achieve any meaningful results? 
Can it be that our approach is all wrong? Can it be, also, 
that our efforts and programs are delimited by archaic 
concepts inherited from a pre-drug era which do not 
apply to present day problems. Perhaps the time has come 
when we should start carefully examining and re-apprais
ing the framework within which those responsible for 
coping with our drug abuse problems should be required 
to work.

The areas of concern are several. Firstly, there are the 
economic and business aspects which cannot be ignored. 
By criminalizing the trafficking and use of drugs and 
escalating the punishment under these laws our govem-

* Former Governor of the Virgin Islands and member of the Virgin
Islands Bar.
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ment is encouraging the criminal underworld to engage 
in a traffic which consequently yields substantial financial 
rewards. The incentive to take the risks involved in illegal 
drug traffic is directly responsible for the promotion of 
such drug traffic in the first instance. Why is it, for 
example, that in Turkey, where opium is produced in large 
volume there is no epidemic of heroin addiction? Could 
this phenomenon not be logically attributed to the fact that 
dope wholesalers, dealers and pushers cannot in that 
country make a financial killing by trafficking at high risk 
and profit in illegal drugs? Perhaps therein lies a possible 
answer. Should we not, perhaps, consider legalizing the 
sale of all drugs, thus eliminating the absurd profits now 
available to those bold law breakers willing to assume the 
risks involved in pushing them.

The next relevant consideration is the matter of treating 
drug addiction as a criminal law question to be dealt with 
and punished by the courts. Is this approach either viable 
or realistic? We should begin by asking ourselves the 
question: Is drug addiction a crime or a sickness?

It is indisputable that drug addiction currently produces 
in America or is responsible for a substantial portion of 
all crimes of violence. But this is a direct result of the 
inability of drug-crazed addicts to earn an honest living 
while desperately requiring increasingly large sums of 
money (currently estimated at 7 billion dollars per year) 
for acquiring illegally the supplies of hard drugs needed 
to satisfy their cravings. If one is to be completely honest 
about it these miserable hard drug addicts are nothing 
more or less than the unfortunate victims of a system 
which, by a whole series of misconceived and self-defeating 
laws, concepts, institutions and policies produces uncon
scionable profits for organized crime syndicates and 
middlemen who live high off the misery and affliction of 
the ultimate users.

In turn, the innocent law-abiding members of society 
must suffer violence, mayhem and death at the hands of the 
sick victims of this despicable drug traffic. Does this all 
add up? Does it make any sense at all? Surely not!

What then is the answer to the drug addiction problem? 
Is it not first and foremost a socio-economic problem which
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should be recognized and handled strictly as such? Should 
the drug addict not be spotted at the first available oppor
tunity and isolated for rehabilitation by the proper medical 
authorities? These miserable sick people should not be 
permitted to remain at large until they commit some crime 
of a magnitude requiring the law and the courts to take 
cognizance of their dilemma before doing anything about 
the problem.

Why should the virulent disease of drug addiction which 
is daily responsible for the violent death of hundreds of 
innocent victims be treated by our medical authorities as a 
less serious and contagious epidemic than say small-pox, 
yellow fever or typhoid?

Leprosy, which until a few years ago required isolation 
of all active cases, is certainly far iess contagious and viru
lent than the present epidemic of drug addiction which 
spreads like wildfire.

Should we not therefore consider immediately establish
ing machinery for seeking out, isolating and rehabilitating 
the drug addicts in our midst?

An attorney takes an oath to uphold the laws of the 
land and to abide by certain standards of conduct as an 
officer of the courts before which he is authorized to prac
tice. Why should an officer of the courts be required to use 
his best efforts to protect the so-called constitutional rights 
of a dope addict? What are these rights anyway? If the 
medical or police authorities unearth a sick dope pusher 
or a simple addict is his more important right that of 
remaining at large under bail or under some related pre
tense or is it not the right to be treated as an extremely 
sick person and rehabilitated, hopefully to return some day 
to the role of a useful, law abiding citizen?

Furthermore, can a lawyer be true to himself if he 
uses his best efforts to ensure that a known narcotics 
pusher is set loose in society solely because of a legal con
cept that the accused is presumed innocent and may not be 
found guilty except proven so to be beyond a reasonable 
doubt? Certainly not! Our constitutional guarantees as 
presently applied to criminal law and procedures were 
developed in time past when no one could have foreseen
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the present narcotics epidemic. To refuse to recognize the 
total irrelevance of criminal law and procedure to this 
situation is nothing less than a childish game of self- 
delusion.

If our society is to prove itself competent to cope with 
the crucial problems of its very survival it must soon for
sake its addiction to anachronistic fantasy in respect to 
many fundamental concepts applicable to eighteenth cen
tury problems which, when applied literally and thought
lessly to late twentieth century crises, serve merely to 
aggravate and accentuate their deleterious consequences. 
Our complete inability thus far to stem the on-rushing tide 
of the drug epidemic which is fast destroying our society 
is a dramatic example of such addiction to fantasy.

The only alternative is that we face up to the urgent 
task of rethinking our problems and then developing bold, 
relevant new solutions. We can achieve an important step 
in the right direction by classifying drug addiction and all 
of its sinister concomitants as a socio-medical problem. 
The courts o f law should only be minimally involved.

A comprehensive program for treating with the current 
run-away drug epidemic will require governmental author
ities to provide adequate facilities for treatment. Perhaps 
the answer might be the establishment of official clinics 
which would supply drug addicts with what they need at 
uninflated prices. The addict would still be his own victim 
but innocent people would not be victimized by him. 
Substantial funds will be required. However, the crime 
problems arising from the current narcotics epidemic will 
eventually cost more in terms of human misery and eco
nomic waste than any program such as would be required 
to provide adequate rehabilitation and treatment facilities.

In formulating a total program for coping with the drug 
epidemic we, in the United States, might do well to care
fully study and consider adopting certain methods and 
procedures which have hitherto been found in other 
countries to achieve desirable results. A clinic system 
already exists in England. There have been reports from 
both Denmark and Japan of the isolation concept being 
used with considerable success.
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In summary, the drug epidemic problem facing the 
United States appears to be presently incapable of resolu
tion by the application to it o f accepted concepts and 
procedures. We need to rethink our approach to the entire 
problem and develop a comprehensive program for com
batting the virulent disease.

Such a program should comprehend the following:
1. Possible establishment of official drug clinics equipped 

to provide drugs to addicts either free or at a nominal 
cost.

2. Considering hard drug users as desperately sick vic
tims of a virulent killer-epidemic rather than as law 
breakers.

3. Providing funds, trained personnel and facilities for 
isolating sick drug addicts and regaining control over 
them until their rehabilitation is complete and they 
are prepared physically and emotionally to return to 
useful roles in society.

4. Study, and where possible, adopt programs which 
have already been tried and proven effective in other 
countries.

*5. Step up the tempo of our drug education program.
If the foregoing multi-proposal program is given serious 

consideration and a fair trial it might work. If there is a 
better way let our concerned citizens help us to conceive 
and implement it. One thing is certain. Our present 
approach is dead wrong. The slaughter and misery, 
especially in our large cities, are proliferating at an alarm
ing rate. The fabric of society in these United States is 
being torn asunder. Our people are desperate and time is 
fast running out.
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Third Circuit Cases of Interest

By JOHN M. PAXMAN* 
Case Notes Editor

Some time has passed since the Bar Journal was last 
issued. In the interim the Third Circuit has continued to 
decide cases which are of import in our jurisdiction. These 
Notes will serve a two-fold purpose: (1) to acquaint the 
practitioner in as brief a form as possible with the decisions 
of the Third Circuit which relate directly to this jurisdic
tion; (2) to serve as a somewhat comprehensive compen
dium of local law. In spite of the latter some eliminating 
had to be done. It is hoped that nothing important has been 
deleted.

ADMINISTRATIVE LAW
Sta n d in g

Kramer v. Government of the Virgin Islands, C.A.3d 1971, 
8 V.I. 449, 453 F.2d 1246.

Here, an appeal was taken from a District Court order 
dismissing an application for review of a Board of Zoning 
Appeal's decision which granted a zoning exception for the 
construction of a drive-in theater. The land on which the 
theater was to be built was overlooked by the appellants' 
residence. Even though the appellants had not appeared 
before the Board at the hearing, the Court of Appeals 
held that the appellants had standing to seek a review of 
the Board's decision under the statute which granted the 
right to appeal to “any person aggrieved” by the Board’s 
ruling.

St a t u t o r y  C o m p l ia n c e

Virgin Islands Hotel Association, Inc. v. Virgin Islands 
Water Authority, C.A.3d 1972, 8 V.I. 580, 465 F.2d 1272.

* B.A. 1969, Brigham Young University; J.D. 1972, University of 
Virginia.
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This appeal was occasioned by an injunction issued by the 
District Court which prohibited the Authority’s collection 
of rates under the new power rate schedule and directed it 
to convene new hearings and make a new rate study. The 
injunction was stayed for ten months to enable the 
Authority to do as the trial court ordered. On appeal, 
the Authority asserted that the Hotel Association lacked 
standing, that its actions in establishing a new rate 
schedule were not subject to judicial review and that in 
determining the new rates it had complied with the stat
utory provisions regulating such matters. The appellate 
court disagreed with all these contentions. First, the Court 
of Appeals held that the Association did have standing to 
challenge the Authority’s actions. In so doing the Court 
cited the Supreme Court’s recent opinion in Sierra Club v. 
Morton, 405 U.S. 727 (1972), which stands for the propo
sition that individual harm to an organization’s members 
would support the organization’s standing, where the 
interests of the Association were within the sphere of 
interests protected by the statute as in Data Processing 
Service v. Camp, 397 U.S. 150 (1970). The Court agreed 
that under normal procedures the Authority’s actions 
would not be subject to judicial review but held that this 
was one of “ those rare cases” where failure to follow 
statutory procedures led to constitutional errors which 
demanded judicial review. In remanding the case for new 
hearings the Third Circuit modified the order of the 
District Court which directed that a newr rate study 
be made inasmuch as such a study was not statutorily 
counselled.

COMMERCE
A n titr u st

Norman’s on the Waterfront v. Wheatley, C.A.3d 1971, 
8 V.I. 372, 444 F.2d 1011.

This litigation attempted to focus on the relationship 
between the federal antitrust laws and the price mainte
nance system proposed under the Virgin Islands Alcoholic 
Beverages Fair Trade Law, which was enacted in 1969. 
As a result of this appeal, the law never took effect as the 
Court of Appeals sustained the opinion of the District
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Court which struck down the entire Act as violative of 
§ 3 of the Sherman Act. In rejecting the appellant's argu
ment that the price-filing system established under the act 
was permissible the Court noted that the McGuire Act was 
passed to allow states to authorize voluntary price mainte
nance agreements; the Act did not permit a state or ter
ritory to enact mandatory price stabilization schemes.

A r b itr a tio n

Sigal v. Three K ’s Ltd., C.A.Sd 1972, 8 V.I. 464, 456 F.2d 
1242.

Because there is no Virgin Islands arbitration statute 
applicable to proceedings in the Municipal Court, and the 
Federal Arbitration Act is not by its terms applicable, 
contract clauses requiring arbitration are unenforceable in 
this jurisdiction. The appellate court in so holding relied 
on the Restatement of Contracts § 550 (1932) which con
trols in the absence of a local statute.1

C o n spir a c y

Johnston v. Baker, C.A.3d 1971, 8 V.I. 413, 445 F.2d 424.
The Court of Appeals rejected the appellants’ contention 

that a corporation cannot be found guilty of a conspiracy 
with its officers and agents when they are acting solely for 
the corporation. The appellants had cited in support of 
their position Nelson Radio and Supply, Inc. v. Motorola, 
Inc., C.A. 5th 1952, 200 F.2d 911, cert, denied, 345 U.S. 925 
(1953), which held that a corporation cannot conspire with 
itself. While the Court did not reject that principle, it 
found that one of the conspirators was not an employee or 
agent of the corporation and therefore refused to apply 
the rationale of Nelson Radio.

Of particular interest is a challenge made concerning the 
trial court’s charge to the jury that a verdict by ten of 
twelve jurors would be acceptable. See 5 V.I.C. §§ 358-360. 
The statute appears to conflict with the Federal Rules of 
Civil Procedure. Without resolving the question of which

1 But see the recent District Court decision in Sewer v. Paragon 
Homes, Inc., 41 U.S.L.W. 2337 (Jan. 9, 1973) where it was held 
that the Federal Arbitration Act, 9 U.S.C. § 2, which requires 
“ courts o f the United States”  to specifically enforce arbitration 
clauses, is applicable to the Virgin Islands.
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prevails, the appellate court couched its no error ruling in 
light of the defendants* failure to object to the instruction 
and their inability to show “a gross miscarriage of justice” 
in the absence of an objection.

CONSTITUTIONAL LAW ,
A lie n s

Chapman v. Gerard, C.A.3d 1972, 8 V.I. 41, 456 F.2d 577.
The District Court declared that 17 V.I.C. § 173 was 

unconstitutional. This appeal tested that conclusion. The 
section of the Code which became the center of controversy 
provided for a Territorial Scholarship Fund (TSF) but 
Chapman was barred from participation based on his 
alienage. The Third Circuit upheld the decision of the lower 
court and in so doing observed that aliens lawfully residing 
in the Virgin Islands were entitled to equal protection 
under the Fourteenth Amendment but that the territorial 
legislature may exclude aliens from enjoying certain 
privileges if there was a rational basis for such an 
exclusion. However, the Court speaking through Chief 
Judge Seitz ruled that such classifications are subject 
to rigorous judicial scrutiny. After analyzing the statute, 
the Court of Appeals sustained that lower court’s finding 
that the scheme of exclusion was “arbitrary, invidious and 
without reasonable nexus to the special interest allegedly 
sought to be protected and the claimed purpose it was 
designed to serve.”  The government had defended the suit 
on the basis that the scholarship required that participants 
work its employ after finishing their education and that 
aliens could not meet this requirement.

CRIMINAL LAW
A d m is s ib il it y

Government of the Virgin Islands v. Pondt, C.A.3d 1972, 
8 V.I. 492,456 F.2d 679.

The Court of Appeals has reaffirmed the position it 
assumed in United States v. Small, C.A.3d 1971, 443 F.2d 
497, regarding the common law evidentiary rule of this 
circuit that an extrajudicial statement made by a witness 
in a criminal proceeding is inadmissible as substantive
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evidence o f the facts contained in the statement. The 
appellant argued that 5 V.I.C. § 932 was a statutory excep
tion to that rule and therefore the prior inconsistent 
statement could be admitted for its substantive value. The 
Court disagreed and held that an act of the Virgin Islands 
legislature was not “an act of Congress” and therefore the 
rule in Small would control.

Co-D e f e n d a n t 's  St a t e m e n t

Goveimment of the Virgin Islands v. Rivera, C.A.3d 1971, 
8 V.1.330, 442 F.2d 407.

The appellant challenged, on the basis of Bruton v. 
United States, 391 U.S. 123 (1968), the use at trial of a 
statement made by a co-defendant. The Court of Appeals 
in distinguishing Bruton, held that no error occurred where 
the co-defendant testified at trial, was subject to cross- 
examination and the statement read to the jury contained 
nothing that implicated the appellant.
C orroboration

Government v. Carr, C.A.3d 1971, 8 V.I. 437, 451 A.2d 652.
The Court of Appeals held that the Virgin Islands statu

tory provision which requires corroboration of rape 
complainant's testimony as to identification of assailant was 
satisfied where victim’s mother testified that daughter 
identified assailant about an hour after the attack. 
Government of the Virgin Islands v. St. Ange, C.A.3d 1972, 
8 V.I. 462, 458 F.2d 981.

A hospital report which describes the fact that male 
sperm was found in a smear of vaginal fluid is admissible 
as corroborative evidence. The Court rejected the govern
ment's argument that admissibility was founded on the Busi
ness Entries Section of the Code, 5 V.I.C. § 932(13). How
ever, it found it admissible under the federal Business 
Records Act, 28 U.S.C.A. § 1732.
D ouble  J eopardy

Government of the Virgin Islands v. Smith, C.A.3d 1971, 
8 V.1.389, 445 F.2d 1089.

After the defendant had been acquitted of the charge 
of willful and unlawful failure to pay gross receipt taxes

JANUARY 1973
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for the period from January 1966 to June 1968, he was 
required to “ run the gauntlet” again when he was tried and 
convicted on the same charge for the period encompassing 
January 1968 through February 1969. Because defendant’s 
counsel failed to assert the double jeopardy bar at the 
second trial and on appeal, the appellate court, sua sponte, 
took notice of the constitutional error. The Court reversed 
t̂he conviction by holding that where part of the time 
period covered by the acquittal served as a partial basis 
for the second charge and conviction the sweep of the 
Double Jeopardy clause of the Fifth Amendment applied 
to prohibit; the second trial. 1
E l e m e n t s  of  Of f e n s e

United States v. Henry, C.A.3d 1971, 8 V.I. 430, 447 F.2d 
283.

On appeal the defendant, having been found guilty under 
a federal statute which made it a crime to steal or purloin, 
urged that the government had failed to prove one of 
the elements essential to the offense at trial, namely, that he 
intended to permanently deprive the owner of his boat. The 
Third Circuit rejected that contention by holding that 
the federal statute under which defendant was charged, 
18 U.S.C. § 661, was broader than the common law offense 
of larceny not a codification of it and therefore no proof 
as to intent to deprive was necessary.

Id e n t if ic a t io n

Government of the Virgin Islands v. Callwood, C.A.3d 1971, 
8 V.I. 350, 440 F.2d 1206.

The question before the court in Callivood centered on 
the effect of a one man confrontation at the police station 
between a suspect and a robbery victim in contravention of 
the Supreme Court’s holding in United States v. Wade, 
388 U.S. 218 (1967). While observing that such a confron
tation without the presence of counsel was violative of the 
suspects Sixth Amendment rights, the Court of Appeals 
held that the illegal in-court identification was not tainted 
because it was founded upon an independent source. The 
victim had repeatedly testified that he recognized the defend
ant while at the police station because he had stood face to
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face with him for several minutes at the time of the crime 
and also that he remembered the defendant’s manner of 
dress at the time of the robbery.

United States v. Lewis, C.A.3d 1971, 8 V.I. 500, 456 F.2d 
404.

This appeal was taken after a conviction for bank rob
bery based for the most part on three in-court identifica
tions by eye witnesses. At the court ordered lineup counsel 
was present but was excluded while witnesses to the lineup 
made identifications. Though the trial judge found no sug
gestiveness in the lineup, he ruled all identification testimony 
based on that proceeding inadmissible inasmuch as counsel 
was excluded. By so ruling he followed the spirit of Wade. 
The other identification testimony was found to be free of 
taint and therefore properly admissible. The Circuit Court 
agreed and upheld the conviction. Nevertheless, the appel
lant did interpose one other argument of interest: that 
the District Court of the Virgin Islands lacked power 
to grant immunity under federal statute to a government 
witness because it is a legislative rather than a consti
tutional court. The Court side-stepped the issue upon find
ing that Lewis lacked standing to challenge the trial court’s 
action as it was vicariously asserted.

J u r y  I n s t r u c t io n s

Government of the Virgin Islands v. Salem, C.A.3d 1971, 
8 V.I. 475, 456 F.2d 674.

A jury instruction as to self-defense and lawful violence 
is required as to the issue of why the defendant fired a 
pistol in response to shots fired by a third party. The Third 
Circuit found that there was a basis for defendant’s testi
mony on the self-defense doctrine and remanded the case 
for a new trial on the theory that “ it is not the province 
of the court to accept or reject testimony tending to 
establish self-defense.” United States ex rel. Crosby v. 
Brierly, C.A.3d 1968, 404 F.2d 790,801.

J u v e n il e s

In the Matter of Kenneth Brown, C.A.3d 1971, 8 V.I. 313, 
439 F.2d 47.
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Kenneth Brown, a 14-year-old juvenile, was found delin
quent by the Juvenile and Domestic Relations Division of 
the Municipal Court and committed to the custody of the 
Department of Social Welfare. He then petitioned the 
District Court for leave to appeal pursuant to 4 V.I.C. § 33, 
which authorized appeals from that division “only if 
specially allowed by the district court.”  That petition was 
denied whereupon appeal was taken to the Circuit Court. 
At issue was whether the statute violated the juvenile’s 
right to equal protection under the Revised Organic Act. In 
an opinion that drew much of its inspiration from In re 
Gault, 387 U.S. 1 (1967), which made it clear that juveniles 
are entitled to the shield of due process and equal protection, 
the Circuit Court held that the statutory provision which 
requires a juvenile to acquire special permission before 
appealing was constitutionally impermissible in cases where 
the youth is deprived of his liberty.

M ir a n d a  W a r n in g s

Government of the Virgin Islands v. Malone, C.A.3d 1971, 
8 V.I. 459, 457 F.2d 548.

The Court of Appeals has held that it is riot necessary 
to give the Miranda warnings even though the suspect was 
in police custody all day and he was interrogated as to his 
knowledge of other criminal incidents so long as he was 
given the warnings just prior to questioning him on rape 
and kidnapping charges and he signed a confession shortly 
thereafter. It also was held that a single question to the 
group of jurors concerning their ability to consider it 
possible to make a false confession was sufficient where 
none indicated they would not. The defense theory was 
that the confession was false.

P le a s

Moorhead v. United States, C.A.3d 1972, 8 V.I. 484, 456
F.2d 992.

This appeal has its source in the District Court’s denial 
of the appellant’s § 2255 petitions in which he contended 
that he was induced to plead guilty to an armed robbery of 
a grocery store in the District of Columbia. Moorhead 
waived trial in the District and consented to a disposition
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of his case in the Virgin Islands. He argued that though 
he was innocent certain assurances as to the sentencing 
were made to him by his retained attorney which led him 
to respond affirmatively to the court when asked about 
his guilt in the matter. The District Court denied both 
petitions without resorting to an evidentiary hearing. The 
official record reflected neither propositions nor assurances. 
But because the petition alleged facts which were outside 
the record which if true would offer relief, the Court of 
Appeals reversed the orders and instructed that an eviden
tiary hearing be held to determine whether the plea was 
induced by unfulfilled promises which failed to meet the 
federal standards for voluntariness under Brady v. United 
States, 397 U.S. 742, 755 (1970).

S tan d ard  of  R e v ie w

United States v. Delerme, C.A.3d 1972, 8 V.I. 515, 457 
F.2d 156.

A policeman appealed a conviction of willful deprivation 
of the constitutional rights, privileges and immunities of 
two Virgin Islands citizens, one of whom was thought to 
have committed a traffic violation. After a chase covering 
some miles, the policeman summarily punished both par
ticipants on the spot by administering a physical beating. 
At the outset of the opinion the Third Circuit, puzzled over 
what standard to use on review, held that by either 
standard, the “ clearly erroneous” rule or the “ substantial 
evidence test” , the District Court was correct in its finding 
of guilt. Yet, the Court was quick to point out that not 
every assault and battery by a police officer carries with 
it the constitutional dimensions to make it either a federal 
crime or susceptible to a civil rights suit under § 1983.

INTERSPOUSAL IMMUNITY 
Paiewonsky v. Paiewonsky, C.A.3d 1971, 8 V.I. 421, 446 
F.2d 178.

Inasmuch as this case has enjoyed widespread notoriety, 
the details o f the complaint need not be rehashed. It is 
sufficient to say that the suit arises in tort out of circum
stances which attend an apparent marriage of convenience.



76 V.I. BAR JOURNAL

The District Court dismissed the original complaint by 
applying the common law doctrine of interspousal im
munity. The plaintiff urged reversal o f that dismissal for 
any of three reasons: 1) legislation in the jurisdiction had 
abrogated the doctrine; 2) alternatively, that the doctrine 
should be judicially vacated; 3) the restriction of inter
spousal suits is repugnant to the equal protection prin
ciples of the Fourteenth Amendment. After a lengthy con
sideration of the history of the doctrine and the pattern of 
legislation in the Virgin Islands regarding such matters, the 
Court of Appeals held that the doctrine of interspousal 
immunity has continued vitality in this jurisdiction; it re
fused to judicially abolish the doctrine by invoking 1 V.I.C. 
§ 4 which makes the common law applicable where the 

„ legislature has not acted; and finally it found that the doc- 
? trine did not violate constitutional precepts as it makes a 
' permissible classification based on the rationale of promot

ing “ domestic tranquility.” 2

PROCEDURE

J u risdiction

Cox v. Cox, C.A.3d 1971, 8 V.I. 543, 457 F.2d 1190.
The Third Circuit has held in a case involving celebrities 

of some note that where the decree of divorce absolute left 
open for future resolution the issue of child custody the 
District Court of the Virgin Islands had continuing in 
personam jurisdiction. Efforts to gain custody of the child 
after the divorce was granted here had led Yoko Ono 
Lennon on a rather futile country-hopping excursion in 
pursuit of that goal until the District Court awarded cus
tody of the child to her. In addition to arguing the jurisdic
tional issues, the appellant argued that notice violated due

2 The effect of the Paiewonsky decision has now been dissipated by an 
act of the Legislature. A bill which is intended to become section 
63 of Title 16 was passed by the Legislature on February 28, 1973. 
The language of the proposed statute reads as follows:

“ The common law doctrine o f interspousal immunity is hereby 
abolished, and either spouse may sue and be sued, not only free 
from the other spouse’s participation and control, but also may 
sue one another for injury to person or property to the same 
extent and manner as if unmarried.”

Bill No. 5715, Tenth Legislature o f the Virgin Islands.
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process and that if jurisdiction were assumed the Virgin 
Islands court should have deferred to the concurrent juris
diction of a Texas court, where he had filed a similar pro
ceeding. The appellate court disagreed with both conten
tions in language that was heavily imbued with a sense 
wonder that those issues were raised at all since the ap
pellant’s own evasive actions led to the difficulty in giving 
notice to him. Even so, the Court found that notice to the 
attorney of record where he does in fact know the location 
of his former client was adequate as the appellant did in
deed receive notice of the proceeding. Finally, the Court 
found that the District Court was prophetic in assuming 
jurisdiction and that it had carefully weighed the com
pelling interests as required by the Bergin decision. Thus, 
the lower court’s custody decree was sustained.

V e n u e

Helco, Inc. v. First National City Bank, C.A.3d 1972, 
No. 71-2154 (Dec. 27, 1972).

The decision of the Third Circuit in this appeal is of 
some import to this jurisdiction not only because of the 
number of nationally chartered banks which do business 
here, but also because it appears to interpose a formidable 
barrier for local plaintiffs who wish to bring suit against 
banking institutions that are permitted to do business 
here but are chartered elsewhere. The defendant bank had 
moved to dismiss the complaint on the basis that under 
12 U.S.C. § 94 national banks can be sued only in the 
district where they are chartered. The trial court denied 
the motion by finding that the bank had impliedly waived 
the protection of § 94 by doing business here, and the 
defendant bank appealed that finding. While agreeing with 
the trial court that this case, involving a contract between 
FNCB and a local corporation for the construction of a 
house, did not come within the local action exceptions to 
§ 94, the appellate court reversed and held that the proper 
venue for such an action was in the Southern District of 
New York. In reaching that conclusion the Court adhered 
to the majority case rule. However, it intimated that had 
the trial court made express findings as to waiver under
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§ 94, the motion may have been properly denied. The review
ing court did not discuss the implications of § 632, as the 
lower court had, which is thought to have some affect on 
the venue question where national banks are engaged in 
business in an insular possession. See Puerto Rico v. East
ern Sugar Associates, C.A.lst. 1946, 156 F.2d 316. Thus, 
that issue has yet to be resolved by this circuit.

TAXATION
Pan American World Airways, Inc. v. Duly Authorized 
Government of the Virgin Islands, C.A.3d 1972, 8 V.I. 558, 
459 F.2d 387.

This appeal resolved the issue of the propriety of the allo
cation formula used for purposes of assessing the territorial 
gross receipts tax which was not reached when the Third 
Circuit ruled that § 41 of Title 33 does not reflect an intent 
to tax gross receipts from extra-territorial business in 
Port Construction Co. v. Government of the Virgin Islands,
C.A.3d 1966, 359 F.2d 663, and hence was constitutional. 
The Commissioner had used the following formula to assess 
Pan American’s gross receipts tax: two percent of gross re
ceipts from all passenger tickets sold in the Islands and 
two percent of all revenues received in the Islands for excess 
baggage and freight, irrespective of origin or destination. 
Pan American urged on the basis of the Supreme Court’s 
decision in Central Greyhound Lines, Inc. v. Medley, 334 
U.S. 653 (1948), that the only permissible allocation for
mula is to apportion the tax on the basis of total mileage 
flown within the Territory during the year. The Court of 
Appeals observed that to employ such a formula would 
bear no relationship to the fair share of the cost that the 
local government protection offered to airline. It held that 
other formulas are acceptable so long as they pertain to 
business transacted in the Virgin Islands, and they did not 
exact undue contribution.

Two other issues were treated. First, it was held that 
the District Court had jurisdiction to reach the merits of 
the case on granting a dismissal in a suit for declaratory 
and injunctive relief despite a local statute which requires 
recourse to the Municipal Courts in disputes arising over
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tax assessments under Title 33. It noted that the Virgin 
Islands Legislature does not have the authority to limit the 
original jurisdiction of thb court. Second, the appellate 
court intimated, without having to reach the merits, that 
whether the Commerce Clause applied to the Islands was 
not as clear as they had assumed in Port Construction. 
That issue remains clouded.

VALUE OF ATTORNEY'S SERVICES
Tranberg v. Tranberg, C.A.3d 1972, 8 V.I. 479, 456 F.2d 
173.

This appeal was brought by an attorney who represented 
a client in a partition of property matter but was later re
quested to withdraw as counsel when his client, who suf
fered epileptic seizures, was declared “an incapable person". 
Counsel contested the lower court's award of counsel fees 
for the legal services he had provided prior to his with
drawal. He had contracted for a fee but because of the turn 
of events was prevented from completing his obligations. 
The Court of Appeals held that he could recover in quantum 
meruit for the reasonable value of his services but that it 
was within the lower court's discretion to determine the 
attorney's fee. It permitted the lower court’s award to 
stand and noted that the court may make such a determina
tion without a hearing.
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A S K  B E R E N S

THE PROBLEM SOLVERS
For example, a tough problem 
recently solved was the ar
rangement of financing for Los 
Robles Cooperative Apartments 
in Rio Piedras, through The 
Government National Mortgage 
Association (G.N.M.A.) this 344 
unit project was financed un
der section 221 of the Federal 
Housing Act which enables 
moderate income families to 
enjoy living at prices they can 
afford. Now THAT was a tough 
problem. But that’s only a part 
of our story.
Berens Mortgage Bankers pro
vides a firm financial founda
tion for the full range of Real 
Estate enterprises.
We are Puerto Rico’s leading 
real estate banker with millions 
of dollars outstanding in the 
following type loans and serv
ices.

(Check the one which best 
serves your requirements).

• Refinancing
• Interim Financing on new 

& existing properties
• Permanent Financing
• Shopping Centers
• Office Buildings
• Mobile Homes
• Servicing o f Mortgages
(Plus some more you haven’t 
thought of) You see we special
ize in real estate problems and, 
we solve those problems —

Berens depth of experience and 
knowledge in the Puerto Rico 
Community has been kept vir
tually a secret for the past few 
years but now customers who 
want to cut through the delay 
and confusion that often ob
structs real estate transactions 
are knocking at our door. 
Whether you are concerned with 
residential or commercial de
velopment the staff and re
sources of Berens Mortgage 
Bankers are at your service — 
We’ll get the job done — (To 
prove we’ll do anything (almost 
anything) to help you make 
profits). ^
More facts about the Problem^ 
Solvers are as close as your. 
Phone. And by the way, if 
you have an easy project finan
cing deal, we’d like a crack at 
that too.

For inquiries Phone 765-4025, or write: Berens Mortgage Bankers Inc., 
Suite 305 PAX AM Bldg., Hato Rey.
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