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Prize-Winning Story 

A Question of Intent 
by Steven B. Mitchell, Mass., '65 

The following entry by Steven didn't really understand these 
B. Mitchell, Mass. '66, was ad- smiling, hand-shaking earthmen 
judged best by the Board of Edi- even then." 
tors in the R es lpsa Loquitur Zelneff couldn't understand these 
short-story contest. He will r e- earthmen simply because he was not 
ceive two tickets to an upcoming one of them-Zelneff was an inhabit!lnt 
production at the National Thea- of the planet Lellid, billions of miles 
tre. from this crowded New York court-

Sitting there in the stuffy, 
oak-paneled courtroom, Zelneff 
barely listened as the prosecut
ing attorney denounced him to 
the jury. He had heard enough 
during the trial ; he had seen the 
disgusted looks he received from 
the witnesses and jury. Every
one acted so hostile to Zelneff 
llow, and he couldn't really un
derstand why. 

"Only two weeks ago," Zelneff 
thought "I was treated like some 
sort of ' hero by these people. 
They snapped my picture, they 
8tniled at me, and they showered 
l'lJ.e with bits of paper as I rode 
down that street in New York 
City. Even President Kennedy 
had welcomed me when I visited 
Washington, and his wif~ Ethel 
Dtesented me with somethmg she 
called Boston baked-beans. I ap
Dteciated all those honors, but I 

room. . . 
It was just purely comcidental that 

spring day in 1974 that Zel!1eff had 
somehow tuned in on the rad10 tran~
missions of an astronaut and his 
tracking stations on earth. The astr?
naut returning from a routme tnp 
to the moon , was completely speech
less when he suddenly heard t~e 
booming voice of Zel_n~ff over his 
earphones. After regammg his com
posure the astronaut started ques
tining 'Zelneff about himself and his 
home. . 

And so, by pure chance, commum-
cations between the planet earth and 
the planet Lellid _had been established. 
After some urgmg from the astro
naut, Zelneff, promised finally to see 
hi s chieftain to try to arrang:e some 
meeting between representatives of 
the two planets. . 

His chieftain, however, did not 
share Zelneff's enthusiasm about the 
benefits of such a meeting. ''.We don't 
have to extend our friendship to ar:y 
puny, inferior beings," the ch1eftam 
had told Zelneff. . . 

But he was not easily discouraged, 
See INTENT, p. 5 

'N es tin Notes Changing Aspects 
Of Court In E. D. White Series 

Photo by Young 

Profcs or Alan F. Westin 

Professor Alan F. Westin, Pro
fessor of Public L!'1-w a!1d G_ov
ernment at Columbia Umvers1ty, 
delivered an Edward Douglass 
White Lecture in John Carro_ll 
Auditorium on Febr~~ry l 7_. ~-Iis 
I ture was entitled A Poht1cal 
Jiientist Looks at the Supreme 
Court." . 

Professor We~tm,. a . lawye_r 
and a political scient1~t, is a P~-
ector of the American C1v1l 

Liberties Union, a me1:r1ber of the 
American Political Science Asso
ciation and the auth?r of numer
ous books and articles on the 
Supr me Court and contempo
rary civil liberties problems. 

The principal theme of Pro_fessor 
Wcstin's lecture was the certamf ~h-
changed aCnd c_~an;\~1; !siJ~~ts p~rtio~ 

upreme ,oui · d t chang-
oi his lecture was depvotfe o _a West1·n h. h ro essor 
ing _adspecti wha~e special significance 
cons1 ers o 
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Douglas Smith, Tex., '66, addresses U.S. Attorney Harold Sullivan 

Smith, Valder Cop Honors 
In Second Law Argument 

The Second Public Law Argu
ment, held at the U. S. Court of 
Military Appeals, was won by 
Douglas Smith, Tex., '66, · and 
Michael J. Valder, Fla., '66. On 
the bench were Monroe Freed
man, Professor of Constitutional 
Law at George Washington Uni
versity Law School, Daniel Bul
len, lawyer and Supreme Court 
reporter for the Washington 
Star, and Harold Sullivan, As
sistant U. S. Attorney for the 
District of Columbia. 

The case on appeal dealt with a 
public prosecutor and a reporter who 
admitted responsibility for an inflama
tory newspaper article calling for the 
conviction and execution of an ac
cused killer whose trial would not be
gin for two weeks. The news article, 
published in a newspaper having a 
large circulation, contained informa
tion already adjudged to be inadmis
sable in the pending trial. The peti
tioners appeal from the trial judge's 
summary contempt conviction. 

The attorneys for the Petitioners, 
John E. Rodgers, Tex., '66, and Smith, 
contended that, since there was not 
enough evidence to show that the 
newspaper article presented a "clear 
and present danger" to the orderly 
administration of justice, the article 
was protected by the First Amend-

-"the ourt's change from a juris
prudence of property to a jurispru
dence of status." 

Professor Westin singled out a 
number of constant aspects. From 
the earli est days of the Republic the 
Court has always faced the most
highly charged issues of the day and 
so has always been under heavy at-

See WESTIN, p. 5 

ment. Petitioners also contended that 
the summary proceedings, dealing 
here with out-of-court contempt, were 
a violation of Due Process. 

Respondent's counsel, Richard T. 
Treon, Ohio, '65, and Valder, con
tended that the trial judge, knowing 
all the facts, had the inherent power 
to use his discretion to punish pub
lications that endanger the orderly 
administration of justice. They fur
ther contended that the imminent dan
ger of such prejudicial material, when 
transmitted through such a channel 
of mass communications, took the ar
ticle out of the protection of the First 
Amendment. 

The question posed by the court 
highlighted the dilemma presented by 
this case: how much can the court 
limit the Constitutional rights to free
lorn of speech, jury trial, and right to 
counsel in order to safeguard the 
orderly administration of justice? 
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Housing Proposal 
Recently hearing conversations such as, "we had to move out-

' ' " "E h . ht it was the worst neighborhood you ve ever seen . . . ; ac mg 
it was the same old story-rats in the kitchen ... "; or, "The land
lord wouldn't even have the roof fixed when it leaked buckets 
anytime it rained."-brought into focus the problem that has long 
existed at the Law Center. 

Simply put, it is the lack of any significant direction. from t~e 
school in helping students find adequate, decent housmg while 
attending law school. Up until last year, there were student dorms, 
but now they are closed. In their place, the school offers some 
rooms on the main campus-a good distance away from the law 
school. 

The majority of the new students attending the Law Center a;re 
not familiar with the Washington, D. C., area. Yet, the only service 
provided in recent years consisted of an incomplete i~dex that used 
to be on file in the Registrar's office, a housing map m the student 
lounge, and a small bulletin board. There appears to be no over-all 
guidance or policy, however. 

The first-year student has one major concern and that is to start 
studying a new and unfamiliar discipline. He is ill-equipped and 
cannot afford the time, upon arrival in D. C., to be told by the 
school that there is not an up-to-date reference service provided 
in which he could find suggested places to live. Instead, he has to 
go out into the city, probably totally unknown to him, and find a 
place to live. Meanwhile, studies pile up, parents become worried 
and hotel bills accumulate. 

Then, due to his lack of experience, he may be taken-in by an 
unscrupuolus landlord and sign a long-term lease for a rundown 
apartment, only to discover thereafter that it is located in a section 
of the city in which one cannot walk with safety after dark. This 
leads to the problem of moving out and locating another place. This 
he does- sadder but wiser. But by now, he has spent much money, 
and much more time than he can afford. 

The solution? Not really complex or demanding. Nor does it 
require great expenditure of time and money by the school. This 
is neither the time nor place to delineate the exact steps neces
sary to be taken. We do feel, however, that the Law Center in 
conjunction with the Student Bar Association should start as soon 
as possible to prepare some assistance in this regard for the in
coming students next fall . 

First, perhaps a joint faculty-student committee should be es
tablished to look into the various possibilities of establishing a 
definite, co-ordinated housing authority. This office would , through 
whatever means it feels best, secure information as to the housing 
which students are currently enjoying and the student's recom
mendations concerning their living conditions. Once a representa
tive list is drawn up with the requisite data, this can be distributed 
to the new students with the usual information sent to them in 
the fall. Further, the SBA could keep more complete records of 
the properties-containing a rundown of statistics such as dis
tance from school, travel time, transportation, type of neighbor
hood, and previous student comments. 

This would allow the novice law student to be accurately guided 
in his choice of living conditions, save him great trouble and ex
pense, and establish better relations among the school, the SBA 
and the new student.-T. F. H. 

University Tradition 
What makes a law school great? 
The answer, in a word, is balance. Georgetown Law Center has 

for many years striven for academic excellence. It is time to extend 
this effort. The name of our school is the "Georgetown University 
Law Center." It is suggested that not enough emphasis has been 
given to the word "university," and to the university tradition. 

At this point, many will say that a professional school has no 
business training its students to be anything but professional men. 
If our school existed by itself, or were in the middle of a great 
desert we would wholeheartedly agree. 

Our' school, however, has two advantages: (1) It is a division of 
a great university fir1:11Y implar:ite~ with_in the university tradition; 
and (2) It is located m the nat10n s capit~I. A casual glance at the 
bulletin boards reveals that more emphasis ought to be placed upon 
these two most important factors. 

"RES IPSA LOQUITUR" 

Georgetown University Law Center 
Washington, D.C., 20001 

Second class postage paid at Washington, D. C. 

Editor-in-Chief 
JAMES H. BUNCE, Ill., '65 

Managing Editor 
JOHN A. FELIX, Pa., '65 

Editorial Board 
Legal: Stephen J. Gurchik, Ohio, '65; Copy: Dennis J. Whittlesey, Oklad., 
'67· Feature: Allan B. Luks, N.Y., '66; Make-up: Thomas F. Hogan, M ·• 
'65; Photo: Michael R. Sher, Calif., '66. 

Staff 
Bernard A. Allen, Jr., N.Y., '65; Alfred E. Aug~stini, Mass., '67; R~bert 
E. Birkmeyer, N.J., '67; Francis L. Brenson, Ohio, '67; James C. Bru:1ct 
field, D.C., '66; William M . Chasanov, Dela., '67; Gerard P. Coble:g : 
N.J. '66· Dominic P. Costa, Pa., '66; Berchmans P. Cotter, Jr., Pa., 67, 
Ma;c Gdldstein, Ohio, '67; Douglas L. Hickey, Pa., '67; Lewis A. Hu;c\ 
ison Mich. '67 · Perry A . Irvine, Pa., '66; Harry I. Jacobs, N.Y., 67 • 
Tho:nas M.' Jackson, Conn., '66; Lawrence R. Jaffe, N.Y., '67; Jeffrey 

7
J. 

Joseph, N.Y., '67; Henry L. Judy, N.J., '68; Otto J. Koenig, N.J., '6 _; 
Bruce P. Lytle, N. Y., '67; Louis D. Mauro, N.Y., '67; Robert Marzell i, 
Mass., '67; Steven Mitchell, Mass., '65; Joseph A. Oertel, N.Y., '66; Joh.J 
D. Porte!, Minn., '67; Alexander M. Salzberg, Va., '67; Anthony · 
Santoro, Mass., '67; Gerald C. Shea, Conn., '67; Curtis R. Smothers, Md., 
'67; Thomas J . Stanton, Ill., '67; Ronald R. Thompson, N.H., '67. 

FACULTY ADVISOR: RAYMOND F. GARRATY, LL.M., '55 

The views expressed in articles and editorials do not necessarily reflect the attitudb 0! 
University authorities. Law Center faculty, or student body. Opinions expressed are t os 
of the writer, who alone is responsible for content and style. .--

What is this university tradi~i~n? It is a_ rat~er ~ebulous concepotf 
but an important one, symbohzmg free mqmry mto all fields d 
endeavor lively interplay of ideas among students, faculty ant
administ;ation, and frequent infusions of fresh ideas from the_ ou 1 side. This tradition is long and honorable, dating back to Med1eva 
Europe. ld of 

The field of law by definition, touches upon nearly every fie d 
human activity. it has sometimes been said that to be a goost 
lawyer, one must know a little bit about everything. A lawyer rnund 
be more than an automaton, spouting forth current case l'.'1W a·ty 
precedent. This is precisely why a seed from the broad umversi at 
tradition, so firmly rooted at Georgetown, must be planted here 
the Law Center. . . thiS 

In what specific ways can be bring the Law Center within 
tradition? . . . the 

First, more commumcat10ns between the mam campus and J!ed 
Law Center. In a school truncated from its main campus and :fi the 
mainly with commuters, the chief burden mu~t fa!l upon_ an 
Student Bar Association. The only current effort m this area is Jll· 
occasional scattering of publicity sheets, unseen by most. Jf c~i]] 
munications can be increased, students and professors alike 
gain a feeling of participation in a great university. bers 

Second, exchanges of professors. Well-known faculty me~ ted 
could be brought here from the Hill, particular)y in s~ch re aand 
disciplines as Political Science, History, Economics, Soc10logd'liver 
Psychology. In the same way, our own prof ssors could_ e. itY· 
lectures in their specialties to other divisions of the Umve1ticl1 

Third, a resumption of the active S.B.A. speakers pro~ram winis
last year won much praise for Mr. John Ke~gan and his . adrn diS· 
tration. Good sp~a~ers repres~nt a_ focal P?~nt for the hvclY

1
d be 

cussion characteristic of the umversity tradition. Efforts shou 
made to attract a diver ity of speakers. tioPS· 

Fourth, a gr ater emphasis on student-faculty social .f~nc iri
The value of meetings betwe n students and pro.f s ors 111 f ]1aS 
formal, congenial atmosphere cannot be overly stressed, bu 
been larg ly overlooked. . . n the 

At the heart of much of this is the Student Bar Ass ciatio ' ear 
chief link betw en tudents and faculty. The activity of la~t Jio!l 
has changed to an internal apathy so great that the orgf iz kers 
rarely musters a quorum at House o.f D legates m cti_ngs. p;i.l 
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and parties have been few and far bctwc n. The vo1c of t erd i!l 
dents, sp aking through their elected delegates, is rar ly hea .

0
use 

the inner councils of the administration. If the S.B.A. can 1 

itself from its torpor, much will have be n accomplished. 
11 

:fieJdS, 
Until we realize that the spirit of the law, touching up~n a. fore

and the great university tradition are one, we shall remain d;r never 
shadowings of future profes ionals, and our Law Center sha 
be truly great.- M. S. 
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To the Editor: 
The students at the Law Center 

are involuntarily involved in a mas
sive waste of man hours as a result 
of the awkward system of schedul
ing classes employed by the Law Cen
~er. We have experienced extremes 
in scheduling ranging from needless 
two hour lunch breaks, to three and 
a half hour delays between classes, to 
haphazard starting times as early as 
8:30, or as late as 11 :00. 

Admittedly, explanations have been 
submitted to the student body. De
spite these, it is at least arguable, 
Perhaps conclusively, that the results 
Which the administration is said to be 
seeking by its present scheduling 
Scheme-ample faculty lunch periods, 
Opportunities for extra curricular ac
tivities, and additional study time for 
students-could be achieved by fol
\owing the examples of our neighbor
!ng legal institutions-George Wash
ington and American Universities. 
l'hese schools have successfully ma
nipulated their schedules so that 15 
hours of instruction is given during 
five days of class from nine until one 
With a one hour recess. With this 
Scheduling formula, there is no pos
ilbility of infringing on individuals' 
Unch periods. Extra-curricula_r. ~c
t1v1ties are given greater flex1b1hty 
and students are not forced to study 
and research in staccato periods scat
tered throughout the day. Instead, 
students would be allowed to perform 
their work during period~ more likely 
~o Permit real concentration and J?er-
aps at library fac ilities more smted 

tor their purposes ( e.g., Library of 
ongress). 
Of course a nine to one schedule 

Would not p;·event students from en
gaging in part time employment-an 
all too frequent argument for the 
llresent system. This parental ap
r.1·oach on the part of the administra
ton is patently unwise. We are three 

Years or less from the bar. If the 
administration can not entrust us f1th a decision concerning the ~lloca
tlon of our time it is indeed difficult 
.0 Understand hbw that same admin-
1stration can entrust us with an LL.B. 

Jim Wallace, S.C., '66 

l'o the Editor: 
I very much enjoyed the editorial 

fp~earing on page 2 of the Winter 
t 9h4 Res /psa Loquilur, entitled "Ex
i;emism and Lawyers." Its messag_e 
t 1:\ ci·edit to th school and the ed1-
0t-ia1 policy of the paper. 

Carl D. Eisenman 
Assistant Attorney General 
State of Connecticut 

lo the Editor 
l 'I'hat was a splendid article in Res 
i~sci T,oquitur, Fall 1964, ( concern
twf!:. Judge Fahy). However, there are 

0 omissions: 
(1) Th Judge, in World War I, 

won the Navy Cross, as an 
aviator, and 

(2) He was the Solicitor General 
of th U.S. in the early days 
of WWII under Attorney Gen
eral Biddle. 

William J. Devine 
LL.B. '14, LL.M. '16 

D R~s Ipsa wishes to thank Jlfr. 
t . evine for calling to our atten
;on the omissions in our J1tclge 

1 ahy story. (Fall, 1 .9fJ4.) Res 
.Pso, encourag es the comments of 
:ts readers. Letters will be print-
d as space permits. 

RES IPSA LOQUITUR 
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E. Barrett Prettyman Legal Interns- 1964-65 

l egal Intern Program Providing 
Student Experience 1n the Field' 

By Francis L. Brenson, Ohio, '67 and Marc Goldstein, Ohi.o, '67 

Law schools frequently are 
criticized for failure to adequate
ly prepare students ~or "York as 
lawyers "in the field. This prob
lem led to the development in the 
District of Columbia of the E. 
Barrett Prettyman Legal Intern
ship Program, which is open to 
law students across the country. 
It is designed as in-court train
ing in the practice of criminal 
law for graduate law students. 

Begun in 1960, the program was 
first directed by Dean A. Kenneth 
Pye. Professor George Shadoan head
ed the program the next year and _the 
current director is Professor Wilham 
Greenhalgh, of the Law Center. 

Each year, eleven law school grad~
ates are selected from some 200 appli
cants for the eleven-month program, 
which leads to a LL.M. degree and a 
Certificate of Proficiency in Trial Ad-
vocacy. 

One intern is selected from ea~h fed-
eral appellate circuit and receive_s a 
$4 000 stipend tax-free and receives 
so~e 10 hours of tuition-free class
room instruction at the Law Cente~. 
The program is being financed t~1s 
year through an anonymous_ donation 
of $!20,000, a Ford Fo_undat10n g1:ant 
of $lS0,000, other pnvate contribu
tions, and by Georgeto~ Law 9enter. 

To be eligible for an internship, _one 
must be a graduate of an accr:d1~ed 
law school and eligible for_ adm1s~10n 
to the D.C. Bar, which he 1_s reqmr~d 
to pass prior to the receipt of his 
degree. " ·d 

"The purpose of the pr,?_gram, ~a1 
Intern David Aaronson, _ is to bridge 
the gap betw:een academic ~~d prac
tical application of the law. Aaron
son is a graduate of Harvard Law 
School and is a current program_ par
ticipant. "The Intern progra!ll ~~ an 
experiment in legal education, he 
continued, "and an attempt to de
termine to what extent, a~ what stages 
in the curriculum, and with_ ":~at ma
terials professional respons1b1hty :ind 
trial advocacy can be taught effective
ly in law school." 

In addition, the prog_r8:m se~ks to 
contribute to the adm1mstra~1on of 
justice in the District, _to 15mde the 
interns in practical apphc~t1on of the 
law, and to train and motivate ;v-o?ng 
men in the prosecution and cnmmal 
defense aspects of the _law: . . 

The course of study is d1v1ded i_nto 
four phases of classroom work: onen-

tation, courtroom training, classroom 
training and research preparation. 
This represents 10 credit hours. In 
addition, 14 credit hours are awarded 
for the representation of indigents in 
the courtroom. 

The first eight weeks of residency 
at the Law Center include compre
hensive studies of criminal law, pro
procedure and evidence. The interns 
visit various courts, police stations 
and hospitals during the course of 
these studeies. 

An intern is called into a case if an 
indigent is booked and desires counsel. 
It is the intern's responsibility to de
termine whether the accused is in fact 
indigent. Finding this, the intern will 
then prepare his case. 

The intern then proceeds as would 
any professional lawyer. However 
since he must spend so much tim~ 
with the indigent and his associates, 
he must learn to be something of a 
social worker as well as an attorney. 
During the internship, the participant 
not only acquires a clinical education 
in the field of criminal law and pro
cedure, but also learns fundamental 

See INTERNS, p. 6 

Court's Role 
Told In Talk 

The third address of this 
year's Edward Douglass White 
Lecture Series was delivered in 
John Carroll Auditorium on De
cember 16, 1964, by Professor 
Edwin P. McManus, Professor of 
Law at the Law Center. 

Dean Paul R. Dean introduced 
Professor McManus, whose lec
ture was entitled "Leadership or 
Restraint: Constitutionalism in 
the Sixties." 

Using the "three R's" of the 
Court as a starting point, "Race, 
Religion, and Reapportionment," 
a phrase coined by Time maga
zine (Oct. 9, 1964), Professor 
McManus described the dimen
sions of the problems of the 
Court through their more con
troversial opinions and suggested 
another formula, the "three C's," 
standing for "Calm, Cool, and 

Page 3 

Collected," as a guide to the 
Court for future action. 

"Race" was the first category dis
cussed. The most significant decision 
in this field was the 1954 opinion in 
Brown v. Board of Education (349 
U.S. 294), ordering the desegregation 
of publ ic schools "with all deliberate 
speed." This was complied with by 
those states where it was needed the 
least. Those it was primarily aimed 
at have become the "open and noto
rious foot draggers." 

The Court has been "completely 
consistent in judicially burying every 
attempt at state enforced segrega
~ion," and continued this firm policy 
mto such areas at the public accom
modations provisions of the Civil 
Rights Act of 1964, and the mis
cegenation law problems. 

The next "R" was "Religion," and 
this was felt to be the weakest facet 
of the court. In the Sixties the court 
will have to progress from the "school 
prayer cases" to the problem of fed
eral aid to education. The Court will 
probably heed the "loosely worded 
and unnecessary dicta of the Ever
son case," which banned the Federal 
government as well as state govern
ments from legislating any aid which 
would prefer one religion over another 
and further prohibited any aid to 
religion at all . 

"It has been the Supreme Court's 
slavish devotion to these few words 
which has led it into error in the past 
and will lead it into error in the fu
ture." Professor McManus pointed out 
that it is a matter of common agree
ment that the Court cannot aid just 
one religion, but that is not to say 
that they cannot aid all religions, as 
the other branches of the government 
do in such indirect ways as the G.I. 
Bill, which enabled veterans not only 
to attend the college of their choice, 
but even to attend seminaries. The 
"most glaring blindspot" of the Court 
would be very evident when it finds 
federal aid to education unconstitu
tional. 

The third "R," "Reapportionment," 
is the most significant thus far in the 
Sixties. From Baker v. Carr (82 S.Ct. 
691), dealing with apportionment in 
Tennessee, up to Reynolds v. Sims (84 
S.Ct. 1366), and the now famous "one 
man, one vote" phrase, the Court has 
encountered its most difficult prob
lems. These decisions, which allow 
states to continue with bi-camera! 
legislatures, provide that both houses 
be apportioned not by geographical 
area, but on the basis of population 
and this has been "painting with too 
broad a constitutional brush." Pro
fessor McManus analogized it to one 
attempting to open a locked door 
without a key. "He can pick the lock 

See COURT, p. 7 
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Prof. Edwin P. McManus 
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Second of Two Parts 

Court 
With 

Will Get Setback 
Tuck Bill Passage 

By David B. Armstrong, N.Y., '65 

In the first section of this ar
ticle, it was noted that the case 
law seemed to provide at least 
superficial support for the pro
ponents of the Tuck Bill. The 
language of these cases would 
appear at first blush to give to the 
Congress an exceedingly broad 
control in regard to both the 
inferior court's original juris
diction and the Supreme Court's 
appellate jurisdiction. N everthe
less, it is suggested that an in
quiry behind the bare rules of 
these decisions lays open the 
crucial factual circumstances 
which qualify such a broad ap
plication to this area. Moreover, 
these decisions might even go 
further and provide us with am
ple warning that the proposition 
of the Tuck Bill advocating a 
plenary congressional control of 
the judiciary has not only never 
been affirmed but has in fact 
been disaffirmed at least by im
plication. 

In Turner v . Bank of North Amer
ica, 4 Dall. 7 (U. S. 1799), and in 
Sheldon v . Sill, 8 How. 440 (U. S. 
1850) , the plain tiffs had rested their 
b\d fo'. federal court recognition upon 
d1vers1ty of citizenship. The Court di
rected dismissal of the actions for 
lack of jurisdiction. The Judiciary 
Act of 1789 forbade a suit by an as
signee of a chose in action (the status 
of both plaintiffs) in the federal 
courts. Here, there was no issue aris
ing from the Constitution or the laws 
of the United States. Furthermore 
the plaintiffs were quite able to obtai~ 
an adequate alternate remedy in the 
courts of the states. 

That the availability of an alterna
tive remedy is of consequence in these 
cases_ was made explicit in Cary v. 
Curtis, 3 How. 235 (U.S. 1845). 
There, Congress had provided that the 
Customs Collector immediately trans
fer to the Treasurer of the United 
States all duties collected. This trans
fer to the United States as the sov
ereign, barred recovery' even where 
the duty was paid under protest. The 
plaintiff had paid a duty under pro
test and, after failing to recover be
low, raised before the Supreme Court 
the issue of congressional power to 
fully deprive him of a remedy. 

Mr. Justice Daniel, speaking for 
the Court, indicated that a total 
removal of judicial remedy "would 
be repugnant to the Constitution, in
asmuch as it would debar a citizen of 
his right to resort to the courts of 
justice." See 3 How. at 245. The stat
ute was preserved, however, by the 
finding of an alternative course for 
the plaintiff: 

The claimant. moreover, was not without 
other modes of redress, had he chosen to 
adopt them. He might have asserted his 
right to the possession of the goods, or 
his exemption from the duties demanded, 
either by replevin, or in an action of 
detinue ... Cary v. Curtis. supra at 250 . 

The Court thereby sidestepped the 
issue of congressional control by the 
finding that the plaintiff had not been 
deprived in fact. 

Cary v. Curtis has not been the 
sole example of the Court's avoidance 
of this question. What is perhaps 
more important, however, is the 
Court's reference to the fact that full 
removal of judicial remedy would raise 
an issue of constitutional magnitude. 
This inclination was more clearly evi
dent when the Supreme Court noted 
that: 

It is the right and the duty of t he nation
al government to have its Constitution and 
]aws interpreted and applied by its o,v n 
judicial tribunals ... A different princi
ple would lead to the most mischieveous 
consequences. The courts of the several 
States might determine the same question 
in different ways. There would be no un i
formity of decision. Mayor v. Cooper, 6 
Wall. 247, 253 (U. S . 1867) . 

Such a statement surely is incon
sistent with the claim that the Su
preme Court has given its blessing to 
the exercise by Congress of a full dis
cretionary control of feder/\l jurisdic
tion. It would appear to oe safe to 
say only that the Court has treated 
the few cases in this area in an ad hoc 
manner, observing its rules of deci
sion finding the validity of statutes 
and avoiding constitutional issues 
whenever possible. 

The venerable McCardle case, 7 
Wall. 506 ( U. S. 1869), likewise is 
remarkably qualified in its status as 
authority for full congressional con
trol. In that case, the appeal to the 
Supreme Court had been pursued in 
accord with a specific statute of 1867. 
Congress relieved the Court of the 
power to hear such an appeal, but 
nevertheless, the Court upon dismis
sal made it clear that the writ of 
habeas corpus was not unavailable. 
Thus, there was an alternative 
remedy. Said the Court: 

Counsel seems to have supposed if e ffect 
be g iven to the repealin g act in question, 
that the whole appellate power of the 
court, in cases of habeas corpus, is denied. 
But this is e r ror. The act of 1868 [remov
ing court jurisdiction] does not except 
from that jurisdiction a ny cases but ap. 
peals from Circuit Courts under the net 
of 1867. Ex parte McCardle. supra at 515. 

This view was set out more certain
ly in Ex parte Yerger, 8 Wall. 85 
( U . S. 1869), decided by the Court 
later the same year. With reference 
to the act by which Congress had re
m~ved the appeal provi s ion, the Court 
said: 

They repeal only so much of the act of 
1867 as authorized appea ls , or the exercise 

Squaring off .... 

of appellate jurisd iction by this court ... 
They do not purport to touch the appellate 
jurisdiction conferred by the Constitution, 
or to except from it any cases not excepted 
by t he act of 1789. Ex parte Yerger. supra 
at 105. 

Where then does the support for the 
proposition of the Tuck Bill lie in 
McCardle? The Court clearly failed 
to reach the issue of full congressional 
control for there were alternative 
remedies such as those exercised in 
Yerger. It is suggested that McCardle 
might only be a manifestation of the 
Court's reticence to invalidate a stat
ute. 

Finally, deserving of at least pass- . 
ing mention are the wartime cases 
arising under the Emergency Price 
Control Act, 50 U. S. C. ss. 901 et 
seq., which have often been cited as 
reaffirming the existence of extensive 
congressional control in this area.* 
These cases, as usual, arose from the 
district court denials of jurisdiction 
due to the plaintiffs' failure to ex
haust his administrative remedies as 
provided by statute. In upholding the 
congressional power to bar the doors 
of the lower courts, the Court gen
erally relied upon the long line of pre
sumed authority from Turner, down 
to Kline v . Burke Construction Co., 
260 U. S. 226, 234 (1922) . Through
out these cases, however, it is crucial 
to note that the Supreme Court ap
pears to have taken solace in the fact 
that the statute did not hinder its 
power to review the determinations 
of the Administrator and the Emer
gency Court. See, Yakus v. United 
States, 321 U. S. 414, 474 (1944). 
the Court in Y akus noted: 

Tuck Bill have some room for argu
ment in their attempt to block t he 
immediate effect of the one man, one 
vote doctrine. Contrarily, however, 
their position raises a host of con
stitutional difficulties, some of which 
have been mentioned above. This state 
of affairs compels, therefore, a review 
of the elements of the judicial power 
of the Uni ted States. 

Of paramount concern, of course, 
is the nature of the constitutional 
creation of the judicial power. The 
Constitution is the basic, written Jaw 
of this nation . As in the case of anY 
written law, it may be analytically 
dissected into distinct, functional 
parts. The first is the descriptiv_e 
function outlining the scope of a_pplij 
cation. The second is the execut10na 
function by which it is indicated the 
manner in which the objectives of th{ 
law are to be attained. In Article II • 
the scope of the federal judicial pow~r 
is set forth with relative clarity in 
the enumerated cases and contro
versies within the federal competence. 
However, with the exception of _the 
Supreme Court and its original Jur
isdiction powers, the provisions of the 
article establishing the court systern 
to activate the judicial power ai:e 
riddled with doubt. Certainly, this 
doubt is at the root of the debate over 
the Tuck Bill. 

The Constitution empowers t~e 
Congress to create the inferior trd 
bunals and to make regulations an 
exceptions with regard to the appel
late power of the Supreme Court. As 
a practical matter, this is wise_ to 
the extent that the judicial requll'e-

.... for another round? 

Once again, there were remedies in 
the alternative to those denied the 
plaintiff in the actions reviewed by 
the Court. For example, after noting 
the g-rave administrative problems 
arising from the wartime emergency, 

... the present Act seeks fu rther to avoid 
that confusion by restricting jud iciA I review 
to n s in gle court. Such a procedure, so 
Jong as it nfTorcls to those nfTected n reus~ 
onablc opportunity to be h a.rd nnd J)rcsent 
evidence, docs not ofTenrl ngninst due 11roc
ess. Yakus v. nited States, su1>ra at 433. 

This, t herefore, would clearly in
dicate the Court's concern that there 
be some judicial remedy available. 
Due process is an elusive and highly 
malleable constitutional requirement 
and hence, the Court's approach neces
sari ly has been ad hoc. Nev rtheless, 
in light of these cases, one factor 
should stand out and that is that the 
Court has by no means expressed the 
view that the Congress may totally 
preclude a party from all judicial aid. 

The Rule of Due Process 
For our purposes, the history and 

the case law development in t he area 
of federal judicial-l egislativ interre
lation cannot be looked to for any 
conclusive answers. To be sure it 
appears that t he advocates of 'the 

. ·l tWO ments of the nation over ne~r Y ave 
hundred years si nce its incept10n her
undergone remarkable chan ge. Ne~ of 
theless, the question of the exten.sts, 
congressional involvem nt pers1 ,u
Was this power to er ate and I e~or 
late merely of a mini sterial natu_rc nb
allocational purposes, or was it asic 
solutely discretionary? Four bad
vi ws on this subject have bee~)" •ect 
vanced to which we presently JI 

our attention. 
. etioll 

a. Absolute Congressional D1scr 
T he first approach to th probl::e 

is ssenli ally that advocated b\mi
propon nts of the Tuck Bill. Its 

1
and 

tations have been stated once t jt 
need not b belabored. In shor {ess 
has been claimed that th Cong ro
has a quir d .from the exp ress ~is
visions of the Constitution fullwith· 
cretionary power to confe r o\Jnited 
hold the judicial power of th 11£
Stat s. Furthermore, absent an the 
firmative act of th legislature, dent 
federal judiciary has no indeP{~ited 
power save that exce dingly 1 f the 
area of the original jurisdict10n °Chief 
Supreme Court. To this effect, 
Justice Marshall once wrote: 

See TUCK, p. 13 
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INTENT, cont. from p. 1 
and a few months later, Zelneff had 
convinced the Lellidans that they had 
nothing to lose by an exchange of 
visits. They finally consented; com
munications with earth were estab
lished, and it was announced that 
earth could expect a visitor shortly. 
Zelneff hoped that he would be the 
one picked to go, and when he was 
ordered to report to his chieftain's 
quarters, he knew that his hopes had 
been realized. 

Even now in the co urtroom, he 
could almost hear his chieftain's last
minute advice. "Remember, Zelneff," 
he said, "that this United States, the 
spot on earth picked for you to land 
upon, is a weird habitation. Its beings 
are all different shapes, sizes and 
colors, but each is remarkably alike 
in one way. Each earthling has a 
burning desire to be liked by his 
feUow creatures, so many do things 
Without really knowing why, in the 
tope that what he does will be liked 
Y others. They do what the rest 

tend to do. So while you are among 
these beings, you must act like them 
-you must make them like you! Be 
one of them and do as they suggest. 
ll.
1

emember, this is the first visit of a 
illidan to another world. Whether 

Vv:e. will derive any benefit out of this 
V1s1t depends entirely upon you. It 
depends, as the earthlings say, upon 
You making a 'favorable impression'." 

"The impression that he made on 
Us," bellowed the prosecuting attor
ney to the jury, "was extremely fa
vorable. We all liked this Lillidan, 
h~d more than that, we all trusted 
nn. And you all know how this crea

ture has repaid us for our trust and 
ospitality !" 
The prosecutor's sudden shouts 

caused Zelneff to dismiss all other 
t~oughts, and he raised his antenna a 
bit now to better hear the prosecutor 
'who continued his summation. "We 
have proved that this Lillidan came 
to our planet took advantage of our 
friendship, a~d with full criminal in
tent did ... 

"Objection, you honor! ' ' shouted 
~he frail, young ma n seated next to 
tlneff. "I must again remind the 
thourt," he said now r is ing to face 

e Judge, "that the state has not 
Droved the necessa ry in tent despite 
'what the prosecutor says !" 
. "Mr. Twain, your objection is over-
1 uled ! " growled t he balding squat 
n1an_ who Zelneff thought looked so 
~~f11cal in those thick, black robes. 
iou've bee n in my cou rt long enough 

Staff photo by Jacobs 

Steven B. Mitchell, Mass., '65 

to know that I won't permit anyone 
to interrupt while opposing counsel is 
summing up. Now sit down!" 

Zelneff's at t o r n e y flopped back 
down, mumbling something under his 
breath which Zelneff failed to make 
out despite turning his antenna in 
that direction. This was not the first 
time that the question of intent had 
been raised during the trial. Mr. 
Twain had repeatedly argued that 
Zelneff did not have the intent to 
commit the crime for which he was 
being tried: "So far as a~tual in~en
tion is concerned, more 1s reqmred 
than an expectation that the conse
quence is likely to result from the act. 
As to consequences not included in 
his purpose, Zelneff intended those 
and only those which he could have 
realized as substantially certain to be 
produced. This defendant is a being 
from another planet, and precisely be
cause he is not one of us, he could 
not have the needed specific intent." 

When Zelneff had asked his lawyer 
what was meant by specific intent, 
Mr. Twain had tried to explain . 
"Well, when you are talking about 
the mental elements needed for a 
conviction like this , you're dealing 
with intent to do the act which con
stitutes the actus reus of that offense. 
But it often happens that the mens 
rea will actually be something dif
ferent that." 

See INTENT, p. 6 

Strange As It Seems-It's 

I Still ThC~lod~y~!·R.~~~!~here! 
during the Sunday sermon, do not go 
to church in Staunton, Va. I Have you ever see n a 200 

P0und woman riding horseback 
111. shorts? Chances are you never 
~ 111, especially if you reside in 

11 
Urner, Ill., where a city ordi-
ance Rpecifically prohibits such 

~0nduct. This is but one ex-
1.tnple o( the legal gems pub
i,3hed as a part of the "It's The 
Caw'.' series in the now defunct 

0 ll1P.?·s Magazine. 
se Tl mi ght also be inte1·csling to re
!>iatch th leg- islaliv hi slory _of _a 
uniquemine, La., ordinance making 1t 
an awful to xam ine the ·ontcnts of 
fi ,0 ther pe rson's g-a rbag-e can without 
a)Sl obtaini11g permission. One may 
~so be l mplecl to learn why a 
tr:~ada statule requires all passeng<;r 

111 s to carry a cl ose of cast?r ?11. 
b/:r_sons in t he habit of dnnl~mg 
th Ci in their undC'rwear arc advised 
lvi~t ~ushing, Okla., is off limits; like-

e, 1£ you like eating .fruits or nuts 

And if the Chicago Playb~y Cl_ub 
catches fire while you are havmg dm
ner, please leave-it is ag:ainst the 
Jaw to eat in a place that 1s on fire. 
However, regardless of. the _tempera
ture in Massachusetts, 1t JS ill egal to 
cool your feet by hanging th m out of 
a window. 

I£ laws are to be viewed as reflect-
ing public policy, animal lovers are 
few and far between in Long Beach, 
Calif. where it is unlawful for a dog 
to ha~e puppies. On the other hand, 
in Denver, olo., man's best .friend 
is no longer a base animal and must 
pay full fare on the Denver . tram
way; and in Manudle, N.J., it is ill e
gal to feed anin_ials whiskey or ciga-
r ttcs in a publtc park. . . 

Thirsty Scholars seeking addJt1onal 
knowledge in this crucial area of the 
law are advised to search 369 Col
liers Maga zine (1956-57). The de
scriptive word approach JS not recom-
mended. 

Prettyman Says Wisdom 
'Essential' For Lawyer 

by Joseph A. Oertel, N.Y., '66 

E. Barrett Prettyman, Senior Circuit Judge of the United States 
Court of. Appeals for the ~istrict of qolumbia Circuit, spoke of 
lawyers, Judges and the law ma recent mterview 
... "The most important qual~ty a lawyer should possess," he said, 
1s. not knowledge or experience but rather wisdom." Wisdom, 

which Judge Prettyma;;i _defined as the "ability to reach the right 
a:1-swe~ to the problem: 1s a much sought after trait, which is par
tial_Iy mbor~ and partially developed through life's labors, he ex
plamed. It 1s the crown to knowledge and experience. 

A lawyer who aspires to become a 
district court judge need also have 
the "capacity to manage audiences." 
He has before him lawyers, jurors 
and witnesses and has to be able to 
deal with their human emotions. 

"An appellate judge, on the other 
hand," continued Judge Prettyman, 
"does not have an audience before 
him. His chief problem involves solv
ing questions of law. It happens, 
then, that a district court judge deals 
with people while an appellate court 
judge deals with law books." 

Judge Prettyman was born in 1891 
in Lexington, Virginia. His father 
was a Methodist preacher, who served 
as Chaplain of the United States Sen
ate. After receiving an A.B. and an 
A.M. from Randolph-Macon College, 
Judge Prettyman came to the Law 
Center and received his LL.B . in 
1915. In 1946 he was awarded an 
LL.D. by the University. 

In addition to being engaged in 
private practice for many years in 
Virginia, Chicago and Washington, 
Judge Prettyman served as President 
of the D.C. Bar Association and the 
Washington Board of Trade. 

He was also Chairman of the Presi
dent's Commission on Narcotic and 
Drug Abuse. In reference to this 
work, Judge Prettyman pointed out 
that the ignorance of both the pub
lic and of the experts is appalling. 
Few facts are known about our nar
cotic problem. 

Judge Prettyman was also a Chair
man of the Board of Inquiry in the 
Francis Gary Powers Matter. Much 
of his findings is classified . "They 
even took my own copy of the report," 
he said. 

Judge Prettyman has made a num
ber of contributions to the American 
system of laws. As Chairman of the 
Advisory .. ··C-v,'i'>'rn.:v.lie ~l ~E~f.:rLl1, Mumc 
Rules of the Judicial Conference of 
the United States, he helped bring 
into being the '-Jandboolc of Recom
ml'nded Procedures for Trial of Pro
tracted Cases, which deals w ith prob
lems in such fields as administrative, 
anti-trust, and patent law. 

He also urged for the representa
tion of indigents. This work resulted 
in the Legal Aid Agency (not to be 
con_fuscd with the Legal Aid Society) , 
which mfluenced Cong-ress in the pass
ing of the Criminal Justice Act. 

Last fall, the Law Center paid trib
ute to the accomplishments and con
tributions of Judg-e Prettyman by 
dedicating to him the fall issue of the 
Lau• Journal. In that issue, Mr. Jus
tice Tom Clark wrote this high trib
ute to the Judge: "E. Barrett Pretty
man is a whole man-an interested 
citizen and a disinterested jurist
with the parts in perfect balance. His 
impact on the law, particularly in 
the administrative area, has been 
mighty." 

And so, indeed, it has. 

Fabian Bachrach 

Judge E. Barrett Prettyman 

WESTIN, cont. from p. 1 

tack. Professor Westin gave numer
ous historical examples to show that 
"in every political generation efforts 
have been made to curb the p9wer of 
the Court." 

Further, Westin said, the Court has 
always been troubled about its own 
role in the American scheme of gov
ernment. Divisions among the jus
tices have always been present. Pro
fessor Westin noted that some have 
felt that this internal split is "de
meaning and alarms the populace," 
but he expressed his belief that forced 
out"':'ard _un_an)mity would be improp~ 
er smc~ 1t _is mherent in truly demo
cratic_ m_st1tut1ons that they reflect 
the d1vJs10ns in the citizenry· would 
impede the growth of the law through 
the later adoption of minority opin-
10ns; and would be unrealistic since 
it would give the impression that a 
constantly changing roster of nine 
strong-minded men always agreed 
completely on the most controversial 
issues of the day. 

Westin commented that the Court 
has always been "one of the most 
vulnerable and shaky agencies of the 
government." He attributes this fact 
to the Congressional power over the 
Court's jurisdiction, to the Presiden
~1al power over its appointments, to 
its own lack of the power of the sword 
and the purse and to the Court's 
"sensitiveness to popular opinion." 
He feels that, although the Court is 
"more remote from the maddening 
crowd" than other organs of govern
ment, no court has ever held out for 
very long against strong and con
tinual adverse public opinion. 

Professor Westin believes that 
President Roosevelt's "court packing 
scheme" pro_duced a major change in 
the court's Jurisprudence and that it 
is therefore quite accurate to say that 

See WESTIN, p. 11 
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Distinguished Bench Finds Uelman, 
Aylward Best In First Argument 

bination of the academic and practi
cal is entirely workable. Such public 
officials as the President of the United 
States, and the Attorney General, the 
President of the American Bar Asso
ciation, as well as the Judicial Confer
ence for the District of Columbia have 
noted with approval the competence 
and high level of ethics incident to the 
interns. 

Named best speakers at the first 
Public Law Argument in early Decem
ber were Gerald Delman, Calif., '65, 
and Peter Aylward, Kan., '66. 

The arguments were conducted in 
the United States Court of Military 
Appeals before a distinguished bench, 
headed by Judge Charles Fahy, LL.B. 
'14, LL.D. '42, of the U.S. Court 
of Appeals for the District of Colum
bia Circuit. Judge Fahy was hon
ored by the Law Center as Alumnus 
of the Year in 1963 and he was a 
judge for the Public Law Argument 
a year ago. 

Also sitting on the bench were Tim 
Murphy, chief assistant U.S. Attor
ney for the District of Columbia, and 
Edward Bennett Williams, nationally 
prominent trial lawyer. 

The chief questions were: (1) 
whether or not the decisions of Gideon 
v . Wainwright and Mapp v. Ohio 
should be applied retroactively; and 
(2) if so, whether or not a writ of 
habeas corpus may be issued to free 
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Peter Aylward, Kan., '66 

a man from confinement resulting 
from convictions which were not made 
in accord with the two aforemen
tioned decisions. 

Aylward and Brian Paddock, Calif. 
'66, spoke for the appellant. They 
contended that the cause should be 
remanded for consideration because 
the convictions that jeopardized the 
appellant with further confinement 
under the "multiple offender" stat
utes were handed down in contradic
tion to the subsequent decisions in 
both of the cases in question. They fur
ther contended that these decisions 
should be applied retroactively, and 
extended to the states under the "due 
process" clause of the Constitution. 
The appellant also claimed that by 
virtue of the illegality of the con
victions, a writ of habeas corpus 
would be justified to free him until 
his cases could be retried. 

Speaking for the appellee, James 
English, D.C. '66, and Uelmen con
tended that an erroneous sentence or 
conviction does not constitute an ille
gal detention which the writ of 
habeas corpus was designed to prevent. 
They stated that a writ of habeas 
corpus should not be used for what a 
writ of appeal was intended to accom
plish. It was further contended by the 
appellee that the court is not compelled 
to apply both decisions retroactive
ly. Rather, it was claimed, whether 
or not such retroactive application 
should be made should be determined 

by practical considerations. The ap
pellee argued that such application 
was not required by the Fourteenth 
Amendment, and that to apply the 
two decisions at issue retroactively to 
the states would cause the courts to 
be flood ed with cases since those state 
courts relied on the Supreme Court's 
decisions in the cases prior to the 
two at issue. In addition, it was 
argued that retrial would not be prac
tical in cases where the sentences 
had already been executed, as in this 
case, because such sentences consti
tute terminated convictions. 

In announcing the results, Judge 
Fahy stated that there would be no 
allocations of first and second places 
but that Aylward and Uelmen were 
found to be the two best advocates. 

In closing, Judge Fahy expressed 
his opinion that this argument was 
one of the finest he has heard in the 
Public Law Argument series. The 
series, he believes, provides valuable 
training and experience for all those 
who participate. Just before the 
bench retired, the Judge, commenting 
on the SRO attendance, stated that 
the size of the audience was most 
gratifying to the bench, and undoubt
edly, to the advocates who worked so 
long and diligently in preparation. 

INTERNS, co nt. fro m p. 3 
legal procedure and the "ins and outs" 
of trial court practice. 

Undergraduates also have a degree 
of participation in the program. Stu
dents associated with the Legal Aid 
Society supply the interns with memo
randa, accounts of interviews of wit
nesses, tactical evaluations, pre-trial 
reports and other information which 
would be of value to the attorney in 
the defense of his case. 

The program is a good one, but it 
has met with much criticism in its 
short history. Some judges have com
plained that the interns are more con
cerned with procedural matters than 
with meeting the case on its merits. 
Other criticisms have insisted that in
terns should not be permitted to plead 
and practice cases in the Juvenile 
Court, because they are inclined to be 
overzealous in the treatment of these 
cases. 

But, generally, it is agreed that the 
success of the program is unmistak
able. While rejecting the idea that a 
Jaw school is a "trade school," the 
Law Center has found that a com-

In "Legal Internships: Georgetown's 
Experiment in Legal Education," Dean 
Pye said the experience gained in this 
program is especially significant be
cause it will be carried "into whatever 
sector of life they (the interns) enter. 
Future prosecutors and judges will 
have the advantage of the defense 
perspective. Public defender offices, 
overloaded with cases, will find sea
soned and competent lawyers to join 
their staffs or to take the cases vol
untarily." 

Professor Greenhalgh said he hoped 
that other law schools will soon adopt 
similar programs. " Perhaps," he said, 
"a wide-spread system of this nature 
will lead to the establishment of a 
Civil Legal Aid Program." 

INTENT, cont. from p. 5 
·'No wonder my chieftain told me 

these beings are strange," Zelneff 
thought. "They don't make any sense 
when speaking their own language, 
and then they switch languages in 
the middle of what they're saying." 

Mr. Twain must have realized what 
he said wasn't getting across to the 
Lellidan. He began again, this time 
with a certain paternal tone in his 
voice. "Look, Zelneff, maybe you can 
understand it better if we look at the 
law's fascination with 'intent' stretch
ing back to our English ancestors. 
Let's say that you were charged with 
trespassing on another's land. In de
termining whether you were guilty or 
not, the judge would consider your 
intent. Now if you intended to come 
onto that land and you did so, then 
you were said to have intended to 
trespass. And therefore, even though 
you did not intend to trespass as such, 
and may not have even realized that 
it was someone else's land, you did 
trespass in the eyes of the law. Now 
do you see?" 

Zelneff thought he had better say 
that he did see, if only it meant that 
Mr. Twain would stop trying to ex
plain the meaning of "intent." Now 
as his attorney started his summa
tion to the jury, Zelneff again started 
thinking about that muggy day when 
it all happened. "I certainly did not 
intend to go out of my hotel room 
that hot August afternoon," he 
thought. "But that reception com
mittee barged in again and insisted 
that I go with them to someplace 

....--- -1 

;: e,, 

( 'r ~~::::::::~~-~ ~J 7 
~ /=- -== n 

l\;\'. . il ~ 

~ 

·. ~ 
I 

Case and Comment © 

"Eleven guiltys and one proposal of marriage!" 
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called "Meadows" for an exciting sur
prise. So because I agreed to go, 
maybe under the law here, I really 
intended to do what I did, even though 
Mr. Twain doesn't think so." ~fr. 
Twain at this moment was appeahn_g 
to the jurors to realize that their 
deliberations were being watched _nft 
only by this world, but by the Lfil it 
dans. Zelneff marveled at ho~ as 
and often how unintelligible his at
torn ey spouted out words in his argu
ments. 

"The eyes of another gallax):' f°<l 
upon this courtroom," he re_min e 
the jury. "Think of that, ladies an1 
gentlemen, when you make your fina 
decision. And remember the whole 
question of jurisdiction has been 
glossed over. Everyone has been J00 

willing to assume that this Court as 
the right to try this man . . . ahh, • ·. · 
this Lillidan . But ask yourselves _th~~ 
-Do we earthmen have_ a re~! ri~ d 
to pass judgment on this bew1Jde\e ' 
innocent soul from another planet· 

"Finally do not forget what I have 
tried to ~mphasize throughout thi~ 
t rial namely that although every rna 1 ' • tura is presumed to mtend the na nd-
consequences of his acts, th~ de~~•orn 
ant is not a man. He 1s a being , e
the planet Lillid. So the phrase P~ _ 
sumed to intend' is not a true pree 
sumption, but is really an infe_renhe 
of fact. Zelneff's specific intent )S \t 
crux of the matter; his specifi? inte_lt 
is the controlling ~actor in his gf~ct 
or innocence, and _like any other the 
is shown by the circumstan~es 0 \ich 
case. Intent is a state of mmd d of 
can be shown only by the wor \er
the one who is alleged to have en 
tained it." w 

Mr. Twain spoke very slowly no-a' 
emphasi zing each word as he s~h~ 
"How can any one of us, including . g 

h . bein prosecutor, prove what t is neff 
really intended? I say that Zel the 
could not have really intended 

h d .d'" consequences of what e 1 · . so 
"Oh, you are wrong, Mr. Twa1:, he 

very wrong," Zelneff cned out ~ at· 
rose and started over to where_ hi\ief
torney stood wide-eyed in disbe hiS 
A bailiff pulled Zelneff back ~ his 
seat while the judged bange uiet 
gavel furiously in an attempt to q 
the buzzing spectators. ,, the 

"Mr. Zelneff, ~lease be _seated, firJ11 
judged ordered 111 a polite yet . nt 
voice. "l have tried to be pat1\_ 

with you and your attorney throu!te 
out this proceeding, but I ca n tolr n't 
only so much. I know that you ~ses 
fully comp rehend our le~al procebout 
and what is actually going on at to 
you. Your couns 1 has chos_en 110here 
put you on the stand. _But s ,nce t ase, 
is no preced nt for this type. of. \ion 
I am going to xerc ise my cl1sc1~ent 
and permit you to make a state~ thC 
right here and now, eve_n thoug al · 
testifying and summation have aJ<e 
ready occurred. H you wish to rnvith 
a statement you may consuli ' 
your aiiorne'y 'before doing so-

1
" enri, 

"No, I don't want to .... rn :r,,fr
no I don't want to speak with "1 
Twain now" sputtered ZeJneff- ·s11 
greatly admire Mr. Twain, but I 'r~rc 
he would have let me tell you ~~d it
what exactly I did and whr I l jn
Everyon is so cone rned with rn:hat 
tent, so I am going to tell you 
I intended to do. . . 

0 
go 

"First of all, I didn't intend ;ut 1 
with th committe that day,_ had 
rememb reel that my chieftain do, 
told me to do as I was aske~l to lace 
so I went with them to th!s ~ilW 
called 'M adows' or somcth1ng-
that." . . •uptcd 

"The judge brieflly 1nten 11is 
Zclneff and told him to addreis the 
r marks eith r to th benc~ or 0 into 
jury, but to stop talking d1rectlY 
the face of the court stenographer-the 

Zclncff turned around . to facaows' 
judge and continued. "This 'Mea reen 
c rtainly had a lot of smooth, found 
grass and everyone just sat a 

j 
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looking at it. I certainly didn't find 
that exciting, but I was fascinated 
by all those earth people around me. 
Some started laughing and others 
started shouting when all these uni
formed men came out onto the grass. 
. "Suddenly everyone started scream
ing even louder. I thought maybe 
that there was a sign saying 'Keep 
off the grass' like I saw around your 
President's house, but there wasn't a 
single · sign so I couldn't see why 

Everybody was so incensed. Then 
some of these uniformed men started 
circling around one particular earth
ling and shouting at him also. 

"For the first time I noticed that 
some of these earthlings had clubs, 
so I became a little frightened. But 
I remembered my chieftain telling me 
that earthmen were somewhat weird. 
And I remembered that he told me 
that I must make a favorable im-

, Pression, so I started yelling right 
along with the r est. Maybe I could 
do these people a favor, I thought. 
So I decided to do it. No one forced 
ine to do anything, but I probably 
Wouldn't have done it if all those earth
lings weren't shouting for someone 
to do it. They yelled and yelled. 

"I thought this would be my oppor
tunity to make people like me. I 
Waited for someone else near to me to 
shout again, and when one of the 
l'eception committee stood up and 
Yelled, 'Kill the umpire,' I did!" 

StafI photo by Jacobs 

Asst. Dean Richard A. Gordon 

I 7aeut'ty ',7ootnoteJ l 
Since th e beginning o~ the school 

Y,ear, Assistant Dean Richard Alan 
Cot·don has had a busy sched ul~ of 
8Peeches and confe rences, including: 

A.. report on the Law Center's prop;
l';s11 to the members of the _P res ident's 
gouncil of G •orgetown Un1vers1Ly on 

ecembcr 4. 
S Acting as Reporter .for the First 
. ssion of th, onfcrcnc on Pro.fe~

s10na1 Responsibility at Chicago Un1-
~el'~ity, spon sol'ed by the Ford I• oun_
i al1on and the Asso · i al1on of Amer -
can Law School s. 
· Being elect •d President fol' the c m
Sng- 1%G Conference of Jesuit Law 
chooJs. 

l An address on January 21, Lo the 
nterprete r-Esco rL Co rps of th· De

~~1·~n1ent of Stale on fun~la_mental 
istinctions between the civil and 

coinmon law. 
-o-

~l''l'·his past summer, Torts and Con
o!l,1onal Law Professor '.fhomas J. 
th 1 oolc received an apJ?ointment to 
Se Gulf Oil Corporat10n Faculty 
stalaty Supplementation Pro~ram to 

lldy product liability questions, re-
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Staff photo by Jacobs 

Prof. Philip A. Ryan 

Jating to regulation of information on 
labels on poisons and other hazardous 
substances. 

This fall, Professor O'Toole began 
a study of radiation injuries under 
the joint sponsorship of the AEC and 
the Labor Dept. 
the subject, "False Idols and Minor 
Heresies." 

-o-
Professor Philip A. Ryan has re

sumed teaching this semester, after 
returning from a European. sab~atic'.11 
leave which he spent primarily m 
Brus~els associated with the American 
law firm of Baker, McKenzie and High
tower working on tax problems. 

Along with his continuing research 
in tax Jaw, Professor Ryan teaches 
Agency and Domestic Relations in th€: 
day school, and Corpor'.1t~ _Tax in both 
the evening and day d1v1s10ns. 

COURT, cont. from p . 3 

with a hairpin or he can knock down 
the door with a bulldozer" and_ the 
Court used the bulldozer technique, 
thus opening not a _door but a Pan
dora's box of potential prob)ems. 

The largest threat resulting from 
these opinions is that ,~f a _"dic_tator
ship by the majority, which 1s the 
opposite of what the Co~rt fea~·ed. 
In a hypothetical s tate, with a sixty 
percent urban and forty percent rural 
population, the "one man, one :-rote" 
concept could result _in ~he maJonty 
taking all, and not m sixty percent 

Sta IT photo by Jacobs 

Prof. Thomas J. O'Toolc 

of the tax dollar b i!"'~ spen~ in t~_e 
cities, with the rema1nmg fo1 ty p I -

cent in lhe ·ounLry areas. •csted 
Professor McManus _then su1rn t 

an aid to thP Court m workmg ou 

future problems. This was the "three 
C's" formula, "Calm, Cool, and Col
lected." Let the Court be calm, hark
ing not to just the loudest voice, nor 
to that of the turtle. "The Court 
should be tone deaf. It should read 
the lyrics only; not the music" of the 
cacaphony of voices and tunes in the 
country. Let the Court be Cool , in that 
it should approach more carefully the 
"hot" questions such .as Medicare, or 
labor relations, with which it will be 
faced in the future. Let the Court be 
Collected. "Let there be dissenting 
opinions by all means, but let us put 
an end to this forensic stunting when 
the conclusion, the final outcome of a 
given case, is known to all of the 
Justices. Let the Court be Collected." 

Legal Advisor 
Speaks On UN 

The International Law Club last 
month sponsored a lecture and dis
cussion with Leonard Meeker, Acting 
Legal Advisor to the Department of 
State. Mr. Meeker spoke on "Peace
keeping: Article 14 of the United Na
tions Charter." 

Discussing the current U.N. impasse 
over assessments, Meeker iterated the 
present United States conviction that 
the U.S.S.R. ought to be compelled to 

meet her just fiscal obligations. He 
said the vagaries of physical force 
would chafe rather than soothe the 
problem. "Article 14 should stand as a 
device for the peaceful settlement of 
this present controversy and any future 
controversy which may arise," he said. 

Both the topic and the speaker are 
indicative of the problems and the 
expertise with which such problems 
are presented to students by the In
ternational Law Club. Although it 
is one of the younger clubs at the 
Law Center, the group feels that past 
events augur well for emminent suc
cess in the future. 

This year the club has ratified a 
constitution, held an election, and 
continued with its regular business as 
well. 

Elected President was James Proc
tor, Md., '66. Mr. Proctor, a Princeton 
graduate, is presently associated with 
General Tire and Rubber Company 
as assistant to the Chairman of the 
Finance Committee. Also elected by 
floor acclamation were Ed Hallahan, 
Conn., '67, Vice-President; C. Emmett 
Pugh, La., '66, Secretary; and Cesar 
Quintana, Argentina, '66 , Treasurer. 

Earlier in the year the club rati
fied a constitution molded upon that of 
the American Society of International 
Law of which the Law Center's Pro
fessor Metzger is a director. The con
stitution sets down the purposes and 
endeavors of the club. Essentially 
through the function of the social 

See ADVISOB., ;P· 15 

PLACEMENT OFFICE ANNOUNCES JOB OPPORTUNITIES 
Government Opportunities 

United States-Puerto Rican Commission, Washington, D. C. 
Research Assistant-Prefer recent graduate, relatively fluent in 
Spanish, who is interested in international law and the problems of 
federal government. 

Office of the Secretary of Defense, Washington, D. C. 
General Counsel's Office. Attorney with undergraduate degree in 
Accounting to give legal advice in fiscal area. 

U . S. Coast Guard, Washington, D. C. 
Government Contracts--member of of the Bar-3 years experience 
in government contracts . 

Opportunities with Law Firms 
NOTE: If you are interested in any of the positions with law firms, 
please submit a resume to the Placement Office. 

Tax, Baltimore, Maryland 
Taxation of trusts & estates, personal income taxes, corporate 
income tax problems. 3-4 years experience in taxation. 

General Practice, Baltimore, Maryland 
Recent Graduate 

General Practice, Wheaton, Maryland 
Work for firm on percentage basis, practice on own in office pro
vided by firm. 

General Practice, Arlington, Virginia 
Defense work for insurance companies-Virginia Bar-some previous 
trial work. 

Workman's Compensation, Muskegon, Michigan 
Young attorney of exceptional ability. 

General Practice, Waterloo, Iowa 
Insurance, Real Estate, Municipal and Probate Law. Recent 
graduate. 

Opportunities with Coq>0rations 
State Compensation Insurance Fund, Los Angeles, California 

Assistant Counsel-Recent graduate. 
Radio Corporation of America, Princeton, New Jersey 

Patent Attorneys with degrees in electronic engineering and related 
fields. 

Boeing Company, Huntsville, Alabama 
Government Contracts-Recent graduate. 

Conn cticut General Life Insurance Company, Hartford, Connecticut 
Legal Department- work in all phases of the law-Recent graduate . 

Ford Motor Company, Dearborn, Michigan 
Patent Attorneys with engineering degrees. 

Westinghouse Electric Corporation, Pittsburgh, Pennsylvania 
Tax Department-Recent graduate with tax background . 

North Carolina National Bank, Green sboro, North Carolina 
Trust Work-3 to 5 years experience in trusts. 

Southern Bank of Norfolk, Norfolk, Virginia 
E state Planning-Recent graduate. 

Shepard's Citations, Colorado Springs, Colorado 
Supervise s teps in preparation of Shepard's Citator-Recen t 
graduate 

FOR ADDITIONAL INFORMATION. PLEASE CONTACT COLONEL 
RAYMOND F. GARRATY. DIRECTOR OF PLACEMENT, PLACE
ME T OFFICE, GEORGETOWN LAW CENTER, 506 E STREET, 
N.W., WASHINGTON, D. C. 
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~Right to W orl(': Shd 
Constitution Demands a Choice 

By Phyllis Horton Moehrle 

Phyllis Horton Moehrle is Manager of the Publications and Services 
Department in the Industrial Relations Division, of the National Asso
ciation of Manufacturers. 

Few developments on the current scene are more absorbing
and more influential in shaping things to come-than the unfolding 
story on right-to-work laws. 

One would think that in America there could be no argument 
about a man's right to work without having to join a union or any 
other organization because, here particularly, we have a deeply
imbedded tradition of relying on voluntary methods and organiza
tions: 

The 5th, 9th, and 14th Amendments of 
the Constitution of the U nited States im
plicitly protect the right to work. They 
prohibit the deprivation of "life. liberty, 
or property without due process of law" 
and forbid abridgement of "the privileges 
and immunities of citizens.'' As affirmed 
in a memorable case by .Justice Charles 
Evans Hughes: 

0 ft requires no argument to show that the 
right to work for a living in the common 
occupations of the community jg of the 
very essence of the personal freedom and 
opportunitv that it was the purpose of the 
(Fourteenth) Amendment to secure."
(Truax v. Raich , 239 U.S. 33, 1915) 

In fact, isn't it significant that the 
right to work, which is as basic to a 
free America as the "right to life, 
liberty and the pursuit of happiness" 
-and, therefore, should be inherent 
in our system of political and eco
nomic freedom-should have become 
a matter of controversy and one which 
is now subject to further debate? 

The debate has been sharpened by 
the announced intention of the AFL
CIO to get Section 14(b) of the Taft
Hartley law repealed. This section 
which offends them states simply 
that: 

"Nothing in this Act shall be construed 
as authorizing the exec ution or application 
of agreements requiring members h ip in a 
labor organization as a condition of em
loyment in any State or Territory in which 
such exec ution or application is prohibit
ed by State or Territorial law." 

Most students of labor law are famil
iar with the situation which led Con
gress to incorporate this provision in 
the law, but since its survival is now 
at stake, it may be timely to review 
the background. 

The Wagner Act of 1935 adopted 
a neutral policy with respect to the 
closed shop, neither prohibiting nor 
encouraging it. As Senator Wagner 
said, "This bill does not establish the 
closed shop or even encourage it." 
The manner in which this neutral pol
icy was stated in the Act, however
"Nothing in this Act ... shall pre
clude an employer from making an 
agreement with a labor organization 
to require as a condition of employ
ment membership therein ... "-gave 
the closed-shop idea wide impetus and 
led many to believe that it had the 
support of national policy. 

The results were hardly surprising. 
By making it impossible for a man to 
obtain or hold a job unless he be
longed to the union representing em
ployees, that union acquired the pow
er of economic life or death over em
ployees. The abuses which occurred 
under the protective mantle of the 
closed shop are a matter of record 
and ran the gamut. Refusal to pay an 
assessment, truthful testimony which 

reflected adversely on a fellow mem
ber, differences of opinion with a 
union official, and minor steps out of 
line were used to bar a man from 
earning his living in his chosen field. 

The evidence of abuse was so com
pelling during Taft-Hartley hearings 
that the most liberal legislators came 
to believe that the closed shop must 

Courtesy NAM 

Phyllis Horton Moehrle 

be outlawed. Many believed the union 
shop hould also be eliminated since 
it forces all employees in the bargain
ing unit to become members of the 
union in order to hold their jobs. 

Even before Taft-Hartley was 
passed in 1947, some of the states 
had acted to end the practices which 
the closed shop permitted and had 
begun to prohibit or regulate compul
sory unionism within their borders. 
In fact, at least 10 States had moved 
in this direction. 

Taft-Hartley did not go so far as 
some of these State laws, and stopped 
sho_rt of banning the union shop. But 
l~g1slators saw fit to write in a spe
cial provision permitting the States 
to bar contracts which require em
ployees to join the union as the price 
of keeping their jobs. 

Nineteen States now have right to 
work laws (and seven others are con
sidering su~h laws) designed simply 
to keep un10n _members from being 
completely sub3ect to the whims of 
union official . Unions thrive in all of 
them . 

The AFL-CIO contends that right
to-work laws are designed to "wreck" 
unions. Yet a Fo1·tw1e survey in 1957 

showed that in states which have such 
laws union membership was as high 
as ever-in some cases higher. Rather 
than driving members out of a union, 
such laws simply give them some 
measure of control over their leader
ship. 

On this point Professor Selwyn H. 
Torff summarizes his opinion as fol
lows: 

"If the union-survival theory were to be 
accepted as the motivating basis for the 
demand for compulsory union membership 
today, there would be little support in 
reality for such a demand. The American 
labor movement has not been feeble for a 
long time; it is vigorous, aggressive and 
effective. It is protected by law and forti ... 
fi ed by strength. It is one of the most 
dominating, economic. political and social 
institutions in the nation. It is beyond the 
capability of employers to destroy it, even 
if the so desired or attempted. And the 
day of attempts by employers to destroy 
unions as such seems long past: 'union
busting' exists today largely as a propa
sranda term. For the great majority of 
employers. labor unions and the collective 
bargaining process are established facts of 
economic life. Whate,:er the compulsory 
union membership issue may once have 
invohed. it is no longer an issue that in
volves the survival of labor unionism in 
the United States."-(Collective Bargain
ing Negotiations and Agreements. Mc
Graw-Hill, 1953, p. 35) 

The argument that these laws keep 
unions from growing is equally fal
lacious. From 1934 until 1951, workers 
on American railroads were protected 
from compulsory unionism by a pro
vision of the Railway Labor Act, and 
during those years most railway un
ions trebled in voluntary membership. 

Advocates of compulsory unionism 
try hard to demonstrate that the prac
tice is consistent with our democratic 
traditions and that forced membership 
in a labor union is ethically right. 
Some of these arguments have been 
extremely ingenious-others have gone 
far afield in trying to justify com
pulsory unionism. 

The National Association of Man
ufacturers long has advocated the 
principle that every employee and 
prospective employee should be guar
ant ed freedom, without intimidation 
or coercion from any source, to join 
or not to join a labor organization, 
and to maintain or discontinue his 
membership and participation in its 
activities. Membership or non-mem
bership in a labor organization should 
not determine the right o( any indi
vidual to secure or keep a job. 

'ft!£ SI-\EPI-\E.R.O Al-II> 1-\IS !=LOCI( 

SENATE BILL No. 1 

A BILL FOR AN ACT to repeal the right to work 
law. if', 

Yeagley, Christy 

January 7, 1965, read first time iind z-verrtd to 
Committee on Labor. 

Januiiry 8, 1965, reported Do Pa11. 
~ 

I;, 
) ( 11. PRESWENT: i 

. rrf rrrctl [-fff' ~ 
Your Co111miltcc 011 Labor, to wh ich w11:. . 

. • and b<'t ~• 
~o 1 has had the snmc m11l<'1· consirlrrnl1on . 
. ' -
n•porl lh1.• s11me buck to tit(' 81.• nnl c with lhc rccoiuniefl 

~mid bill do pn~s. 

. JI re ' 
1965 Indiana LegislatIO 

This is the basic and common pu:
pose of the right-to-work Jaws now hin 
effect in more than one-third of t e 
states. The principle behind these l'.1W~ 
is neither anti-union nor pro-union, 
it is one of the simple morals of free· 
dom. 

During recent years, unions ~av: 
u sed strikes and the threat of stnkj_ 
with great success in forcing compu d 
sory - membership provisions an_ 
check-off clauses into a high percens 
tage of the contracts in the 31 state 
where such contracts are lawful. 

Under these provisions, there is _n~ 
longer even the pretense that a unio e 
is a voluntary association. With the!t 
clauses in the contract, workers muto 
belong and pay their dues in orde\he 
hold a job in the plant. In effect, 

1
_ 

union is given the power to tax, L! st 
ally reserved sol ly to the sover)~~ 
Although the Taft-Hartley A~t giis: 
employees some protection aga11;st 1or 
charge at the request of the umon of 
r asons other than nonpayment . _ 
dues, the existence of comp uls0;J_ 
m mbership contracts is a very I nd 
portant source of union power a n1-
control ov r both employees and e 
ployers. 

ant Few would deny that flagr tne 
abuses continue to exist under has 
union shop. In fact a proposal 350) 
just been introduced (II.R. 4 n'! 
which would make it unlawful for~ ct 
union signing a union shop contra 
to: 

••• dii.criminnte on account o f rnce, roJor 
or rreed: or 
... ust duri;i. for politicnl purposes: 

03
• 

other purpoc;;r"I not r<'lnted t o the uJ1 10nt: 
statutory funrtion ns bnncnining nie ei .. 
... fine or 1>rnnlize n mt'mher for 

00 
.. 

<>rrittin~ any IC'gn l or civ il right gunr 
teed by the l ' .S. Constitution. 

·s 
The purpose of th se prop~salsu~

"to focus attrntion upon c rtain hich 
damental l gal and civil right~ W n'/ 
are inextricably involved 1~ :\on 
thoughtful consid ration of I g1sl~, 
to sanction compulsory unionism-

Th Ira// Street .]011r11al for f_eb· 
15, J %5, comments editorially that · 

. nabl•• 
.. These resen•ntions seem unexceptto ·roi .. 
Obviously, labor unions shou ldn 't disr_rl to 
nnte against minority races. \1/ho •~niJt 
BAY it's fair to forre n mnn, unctrr {ot 
or losing his job, to co ntribute rundJ w• 
political rn uses he opposes 7 S houl for 
really allow unions to fine member~. 005, 
producing more thnn thr u~ion sn nc I die-
or for not abiding- by str ik es theY rent 
approve? uch things, \\ hi ch are cur 
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ld 14b 
SENATE BILL No. 1 

" 11rlr,I by th r (:f•nrrnl As.~r111bly of tJi,. Sfnle of 

'V~tl: 

TION I. An Al'! <'uli tl rd II An Act prohibiting 

..J of t'111 plo~·11w11t or <•111·oura~iug the dC'ninl of r111 

1 

1111 h1•c11u s(' ot' UH'U il ll'n-h ip 01· 11011 111<•111lwrs hi p in n 

rir~an1z;1fio11: prnhil,iti11g tlu• :--ol i<· itation of or mnk

"11}" fli,.:T('f'J1H•11t 1o 1•x1·l111h• 111•r-..nr1:-- frn111 1·1 11ploy 11 1P11I 

•·~1mlsio11 from JI l;il1or oq;:111i1 . .1tio11; p1·01·idim: lh:tl 

' tin._ 1hrrpof :-.hnll t•011:-- l it11 1,, H 111i:--1 lr11H'n 11or nm! that 

riii• ~""fro111 v iola tion),\ 11irn•of i-lm ll he 1'('('0VC'n1hl<' i11 :in 

rJ at l:1,v: n·pC'a ling ul l lnw:-; i11 conflict thcrf'with; nn<I 

ltiiig an rmc rgt·ncy," thr same l~in~ Chapter 19 of 

11 
of 19j7, is ht•n•l,y s p<'c ifically rcpc>nlf'd. 

,i f,l)f>als Acts 19;,7, p. ;11; Burns' 40-2701-40-2706.) 

"Right-to-Work" Law 

Practice in a number of unions. are not 
intended to advance the worker 's welfare. 
but to coerce him." 

What of the individual-the one 
Who is really affected? What does he 
think about the power of unions? 
Does he feel that all is well? Does 
he feel his rights as a worker are 
Protected? 

Actually, it's not always easy to 
find out because many employees fear 
to express their views on account of 
Possible union reprisals. Occasionally 
a courageous individual will stand up 
and be counted. 

A construction worker in Oregon 
eltplains in the Congressional Record, 
(Sept. 24 1962) that he is one of 
thousands' who: 

•• ... have about reached the end of our 
rope trying to convince oursehes that we 
are free Americans with the right to 
hhoose for ourselves where we work and 

ow •.• 
Unions here in our part of the country 

have such a stranglehold over employment 
that one cnn hardly ever find work. Con• 
s~ruction employers tell you they can't 
hire on the job even though they need a 
lllnn of my capabilities-that they have to 
<all the h iring hall .•. 

l use the word 'we' because I have talked 
lo many others who feel the same as I. 
tven some of them union members. who 
••id they had to go olonR' or else--and 
believe me they ca n 1:1 ure blackbn11 u man 
jt it. is being don e nil the time--?nd 
ef.mlly too. }i'or inslanre , a friend of mtnf, 

e. Union me mber , disagreed with the rules; 
hhnt hnppened? He has been out of wor_k 
/If the time even though he keeps his . "°" up. They l(et oround to him by send
Ing him out on job• Urnt last a few days 
nt a time then put him on the bottom 
8.R"nin or they offer hiH HomethinK dr-ar 
?"er on the other side of the 8tnte know
ing nil the time he doe• not have the ways 
~t "1 ea nH of movinJC hiK family. When he /•n• it down down to the bottom of the 
t.,t. nscaln. Oh: they cnn push you in li.n~: 

011 bet your Jif~~if you step out of 11. 

,,/t is most revealing to read that, 
w n the Novemb r el ction, COPE 
f 0tkers oft n trader! political support 
f~t a Congr<'ssional candidat 's pledge 
or a vot<' to eliminate Section 14(b). 
thn AFL- IO official noted: 'It w~s 
ll\ e only riteria for our support m 

any states.' " 
la:nd Alexander Barkan, director of 
r~,_?r's political d ucation program 

'"arks· 
ra

1

'lly _ n.ny standnrd thiK wnff our best. 

110
rn1,n1gn. We hnd nnd u11ed more man• 

ri Wer. Wt had mcne unity nmong our 
a eopJe. Wt sptnt more money . Anrt it WBA 

•r· •weet vi<tory all around.""-(New York 
'"'••· Nov. 8, 1964) 

A.FL-CIO's Committe on Political 
See CHOICE, p. 10 
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Be Repealed? 
Threat to Individual Freedom' 

by J. Albert Woll 

Mr. Woll has been General Counsel of the AFL-CIO since its forma
tion in 1955. Previously, he was Gen eral Counsel of the AFL, from 
1947 to 1955. H e received an LL.B. from the University of Illinois in 
1927. He is a member of the District of Columbia and Illinois bars. 
Formerly, he was a special assistant to the Attorney General of the 
United States , and was United States Attorney for the Northern 
District of Illinois. 

So-called "right-to-work" laws, which forbid unions and employers 
to enter into union shop agreements requiring employees to join the 
union as a condition of a continued employment, are a threat and 
not a safeguard to individual freedom. For the real purpose of these 
laws is to undermine the institution of collective bargaining. And 
it is collective bargaining which is largely responsible for ensuring 
the status of the individual worker in the industrial world. 

The only union membership obli
gation which can be enforced under 
a union shop arrangement is the pay
ment of the union's standard initia
tion fee and periodic clues. This ob
ligation can be imposed only after a 
majority of the employees in the bar
gaining unit h~ve choser:i _the union 
as their collective bargaining agent. 
The union shop can be eliminated at 
almost any time by a majority of the 
employees through a vote conducted 
by the Labor Board. 

Such a strictly circumscribed finan
cial duty cannot fairly be said to in
fringe individual freedom. Modern 
life knows many instances where th~ 
payment of a li~ense_ fee is a ~ondi
tion for engaging m a particular 
calling, or where n_ien_iber_ship in _a 
bar or medical association 1s a condi
tion for practicing a profession. More
over collective bargaining itself goes 
much further than any union security 
arrangement in limiting personal 
freedom by stripping the worker of 
his "individual right" to contract 
with his employer, and by giving to 
the union the power to execute an 
agreement which will determine how 
much money the employee makes, how 
many hours he works 1 an~ every other 
aspect of his industnal life. . 

Lamenting over the loss by the m
dividual worker of his "right" not 
to bear a fair share of the costs of 
collective bargaining is much like the 
lamenting once heard over the loss 
of the worker's "right" to make his 
own wage bargain with the manage
ments of U.S. Steel and_ General !"{o
tors. In such a context 1t is meaning
less to speak of the "freedom" of_ t~e 
individual. Freedom in a reahst1_c 
sense comes only through an organi
zation-and through prop1:r supp<?rt 
of the organization. As Chief Justice 
Hughes said in the Supre~e ~ourt 
decision upholding the const1tut10nal
ity of the Wagner Act, (NLRB v. 
Jone.~ & La11 _q hlin Steel Corp ., 301 U.S. 
1 11937 I), "a . singl~ employee wa~ 
h ]pl ss in dealing with an mployer, 
... union was essential to give la
borers opportunity to cl al on an 
equality with th<'ir employe1:-'' 

For · anyone objectiv~ly _mterest~cl 
in employee self-determination a~d 1n 
the ethics of right-to-work! two 1t_ems 
should b highly . p_ersuas1vc. First, 
right-to-work cond1t1ons were opposed 
by 9G per cent of the 2,000,000 em
pioyees who voted in union shop elec
tions during the first year of Taft
Il artley. Second, right-to-work la:"s 

h . ·been condemned on mo1 al ave 1. . ps as 
grounds by such re 1g1ous grou . 1 

Ransdell Inc. 
J. Albert Woll 

odist Church, the Rabbinical Council 
of America, and the Catholic Com
mittee of the South. 

Such facts as these do not deter 
the proponents of right-to-work. For 
the welfare of employees is not their 
g_oal; they are simply following a 
sixty-year-old trad1t10n in invoking 
the noble standards of "individual 
rights" to cloak their true aims. As 
hi storian Foster Rhea Dulles writes 
in describing the attack launched i~ 
1903 against organized labor by the 
National Association of Manufac-

turers: "Its slogan and war cry was 
't_he open shop,' a guarantee of the 
nght to work regardless of union 
affiliat!o~. This appeal in the name 
of ind1v1dual freedom however thin
ly disguised an all-otlt drive a'gainst 
both union recognition and collective 
bargaining." 

The same is true today. One does 
not find the right-to-work advocates 
coming to. the '.1id of working people 
by promoting higher minimum wages 
or improved social security benefits' 
or retaining programs for the tech~ 
nologically unemployed, or the out
lawing of racial discrimination in em
ployment. For these persons, it would 
appear, the only legislation that ad
yances_ th~ cause of the workingman 
1s anti-union shop legislation. Their 
attitude is reflected by most of the 
nineteen nonindustrialized states of 
the South and West having right-to
work laws, where progressive social 
legislation is generally conspicuous 
by its absence. 
. The lim!ted. and carefully condi

tioned duties imposed by the union 
shop, the attitudes of the employees 
covered by it, and the nature of the 
forces aligned for and against right
to-work laws, all go to prove there 
is no basis for the notion that the 
union shop inhibits personal liberty. 
It only remains to be shown that the 
real thrust of right-to-work statutes 
is to impair the capacity of labor or
ganizations to further the workers' 
interests through effective collective 
bargaining. 

First, and most simply, the union 
shop assures a union of adequate in
come _t<? _c'.1rry out its bargaining re
spons1b11Ities. Under the National La
bor Relations Act, a union selected 
by a majority of the employees in a 
plant or shop must represent all the 
employees in the unit, fairly and 
impartially, regardless of whether 
they belong to the union or not. This 
duty extends to the handling of in
dividual grievances as well as the 
negotiation and general administra
tion of the labor contract. There is 
of course an inherent unfairness in 
exempting employees whom a union 
is ~ound to ~epresent from paying 
their proport10nate share of the 

See THREAT, p. 10 

Kuehn Studios 

the G ncral Board of th . N at1o~a 
Council of Churches, the nitedSPr~\ 
byterian Church, th~ Board of ocia 
and Economic Relat10ns of the Meth-

Unionism: Society vs. Indi"idual Rights? 
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'Follow Me!' 

CHOICE, cont. from p. 9 

Education boasts that it was purely 
political muscle that eliminated In
diana's right-to-work law: 

.. IF organized labor in Indiana hadn't done 
the registration job ... 
IF it hadn't done the get-out-the-vote job 

IF it hadn't assisted liberal candidates 
for the state legislature ... 
IF it hadn't reached union members and 
their families ... 
IF these and many other 'ifs' had not 
occurred. Indiana probably would still 

have a eo-ca11ed 'right to work' law.,. 

As it is, the newly-elected liberal 
state legislature knocked out the law 
as its first order of business. 

Perhaps the most significant fact 
of all is the realization that lines are 
becoming blurred. Allegedly, unions 
exist to advance the welfare of their 
members. But some very curious 
things are happening. 

In the Spring of 1963 there was a 
labor dispute at Boeing, maker of the 
Minuteman ICBM, the Saturn rocket 
booster and a host of other aerospace 
items. The most hotly-contested issue 
in the long negotiations was one not 
of money, but of principle: whether 
workers should be forced to accept 
compulsory unionism. Who was on the 
individual worker's side? Manage
ment. Who sought to exploit the 
worker? The Intern a ti on al Associa
tion of Machinists. 

The New York Herald Tribune on 
April 22, 1963, put it most succin~tly 
in its editorial: 

"Professional labor organizers like to 
~~11 this_ a question or 'union security,' but 
its pla1nly also. and more directly. a 
matter of personal liberty. American labor 
leaders boast of this country's 'free' trade 
unionism; they have won an extraordin
ary collection of special legal privileges 
and exemptions based on the theory that 
unions represent a voluntary association. 
They can't have it both ways. U nion 
membership either is voluntary or it's 
not. And if a union has to resort to coer
cion to recruit members. then there"s some
thing drastically wrong with the union 
itself. 

In arguing for a compulsory union shop 
at Boeing~ the JAM called it a matter or 
simple democracy: if a majority want a 
union . said the union, the minority should 
be required to join. This is a pernicious 
de6nation of democracy. How far would 
the IAM carry it! Ir the majority wanted 
Jews or Negroes excluded from the union 
(and therefor from jobs). would the union 
insist that simple democracy required that 
this, too, be done! 

The measure of a true democracy can 
be found in the protection it gives its 
minorities-and this includes the minority 
of workers who may. for whatever reason, 
object to having a union foisted on them. 
U nions have come or age. Ir they do their 
iohs well, they shouldn't have to rely on 
management (or the law) for help in 
bludgeoning reluctant workers into join
ing. And workers should have the right 
to work without being coerced into join
ing a 'voluntary' association of which they 
may disapprove." 

RES IPSA LOQUITUR 

As footnotes to the problem, these 
points are especially interesting: 

1. "In legalized compulsory union
ism, the United States stands in splen
did isolation, with few allies outside 
the Iron Curtain. It is prohibited by 
the constitutions, laws or judicial de
cisions of Austria, Belgium, Denmark, 
France, Holland, Norway, Sweden, 
Switzerland and Western Germany, 
all of which have strong voluntary 
unions. 

"The Australian Labor Party, which 
once favored compulsory unionism, in 
1957 decided that 'it does not assist 
in building up a virile union organiza
tion, in which people become unionists 
because they believe in it." ( The 
Reader's Digest, August 1958) 

Views Change 

2. People's views have moved stead
ily toward greater support of a man's 
freedom to choose. 

An Opinion Research Corp. survey 
taken early in 1957 after the first dis
closures by the McClellan Committee, 
gave right-to-work support a major
ity of 55%. A Gallup poll, taken in 
August after further hearings, gave 
the right-to-work a 63% majority. 
However, union members, faithful to 
their leaders' urging, were 61% 
against it. 

But despite all the union propagan
da against these laws, nationwide sen
timent favoring the principle is 
mounting. The latest Opinion Research 
poll (1964) shows that 67% of the 
American people now believe that no 
citizen should be forced to belong to 
a union in order to hold his job. This 
percentage of support for the right
to-work principle is the highest ever 
recorded since nationwide samplings 
were begun in 1944, and it is particu
larly significant at a time when unions 
are mobilizing their forces behind re
peal of 14(b). 

3. Millions of Americans who are 
employed in companies whose business 
does not affect interstate commerce 
are not covered by federal law. They 
may be punished, fined or expelled 
for the flimsiest of reasons unless 
state laws protect them. And the rec
ord is replete with cases of members 
who have been expelled for "criticiz
ing the union president," opposing a 
bonus to be paid to union officials, and 
other "infractions." 

Summary 

In sum, there are unions in this 
country which are honestly run and 
responsive to the members' wishes; 
others on occasion are dictatorial, vio
lent and corrupt. A National Labor 
Relations Board Examiner recently 
commented that he had no power to 
treat a corrupt union any differently 
than a legitimate one. 

Where right to work laws do not 
exist, a union once it signs a contract 
with an employer can obtain dismissal 
of any covered employee who does not 
join and stay in good standing with 
the union . It can call strikes that put 
an employee out of work, curtail his 
earnings through work quotas (UAW 
Local 283, Wisconsin Motor Corp.) 
and take other actions which are in
imical to his interests, and still he 
must render his dues as if he were 
truly being "represented." 

It is probably that the mere exist
ence of 14(b) has had a beneficial 
effect on labor-management relations 
eyen in states which have not passed 
right to work laws. Mindful that such 
!aw? could be passed, unions may be 
inclined to behave more responsibly 
m the hope of avoiding action by the 
voters. 

If 14(b) were repealed, this re
straint would be gone. Unions will not 

See CHOICE, p. 11 

THREAT, cont. from p . 9 

union's costs. This argument against 
"free riders" persuaded Senator Taft 
in 1947 that federal law should not 
outlaw the union shop. 

"Right-to-work" partisans are quick 
to retort that they would be happy to 
join in efforts to amend the federal 
labor statutes to eliminate the obli
gation presently imposed on unions 
to bargain for nonmembers as well 
as members, if unions find that obli
gation onerous. With that remark 
they betray t heir actual motives. For 
onerous as it is to have to represent 
employees not contributing to the 
union's support, the obligation is 
necessary. Co 11 e ct iv e bargaining 
simply cannot work if an employer 
is free to bargain separately and in
dividually with a minority of the em
ployees in the unit, and thus under
mine the union's position by playing 
off one group of employees against 
another. 

The Supreme Court in effect recog
nized this point in a celebrated deci
sion (J. I. Case Co. v. NLRB, 321 
U.S. 332 (1944]) upholding the pri
macy of the collective bargaining 
agreement over individual contracts of 
employment. The Court observed that 
"advantages to individuals may prove 
as disruptive of industrial peace as 
disadvantages. They are a fruitful 
way of interfering with organization 
and choice of representatives." So 
the right, as well as the obligation, of 
exclusive representation must be re
tained by unions to keep their status 
in the bargaining unit intact. The 
union shop guarantees that in the 
process unions will not be saddled 
with "free riders"-but, as we have 
begun to indicate, it also guarantees 
something even more significant. 

Probably every union attorney who 
has been acquainted with many hard
fought organizing campaigns has had 
the experience of seeing an employer, 
upon being ordered to bargain, make 
a refusal to accede to a union-shop 
clause (in a non-right-to-work state) 
one of his principal negotiating 
issues. Why is this so? Is the em
ployer merely being solicitous about 
his employees having to reach into 
their wages to pay nominal union 
dues? Is he concerned about the ab
stract principle that no man 's job 
should be affected by his organiza-

Courtesy AFL-CIO News 

Tulsa Labor Council dis patches 40 
Cars a Day with messages 011posing-

" right-to-work" laws. 

tional affiliation? Hardly. This same 
employer will often have been paying 
cheap, sweatshop wages to his em
ployees prior to the advent of the 
union. He will often have retaliat d 
sharply against the union's organiz
ing drive by firing employees sus
pected of being pro-union. Such a 
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person is obviously not thinking about 
the employees' welfare when he op
poses the union shop. He is thinkin_g 
about himself. And, in terms of h_is 
own distorted set of values, he w1JI 
be right. 

For the deepest worth of the union 
shop to a labor organization is n~t 
the money involved. It is the soll
darity engendered among the eJ!l
ployees in the bargaining umt. 
Throughout labor history one of the 
gravest threats to the success of the 
movement has been the actual or po
tential scab-the person who, because 
of fear or selfishness or economic 
pressure, refuses to join in the com
mon effort of the majority and who 
stands ready instead to accept a_n 
employer's terms and so undercut hi~ 
fellow workers. A union's strengt 
depends on the proportion of workers 
who are loyal to it. While loyalty 
cannot be forced, it can be fostered 
through association, just as enm1!Y 
can be bred by keeping employees in 
separate, suspicious camps. 

Union shop agreements guaran~ee 
that the union will have a genuine 
opportunity to win the loyalty of aJI 
the employees. Some employees _maY 
join reluctantly. But having jo!ned, 
they are likely to attend meetings, 
read the union's journal, interest 
themselves in the union's policies and 
programs, and eventually become fird 
supporters of the organization. A_n 
that is the very reason the antiun1hn 
employer launches his assault on t 

I 
e 

concept of the union shop. If he tr1;1 Y 
believed that close acquaintance with 
unionism would dispel its appeal, t e 
antiunion employer would more log
ically take just the opposite tack. 

1 Union security arrangements a so 
provide an added safeguard that. a~ 
employer will not discriminate aga!n~ 
union job applicants. Such discri~~ 
nation is often difficult to prove. 
the absence of a union shop c]au~e, 
and unfriendly employer through f 5: 
criminatory hiring policies can . r:

0 quently convert a union majority Ain d 
a minority, and so oust the union. n 
in certain industries, like construed 
tion, where jobs are short-lived an 
there is a large turnover, union ~ej 
curity provisions are almost essentia 
for any kind of viable union. t 

5 In short. the union shop promo t 
worker sol idarity and union strenir_t ~ 
and thus contributes to the genuine 
freedom of the individual employe ~ 
Right-to-work laws do not advanc 
the workingman's liberties in ad{ 
meaningful sense. The appeal ,!:1a i
for these laws in the name of 1nd t 
vidual freedom" remains today ":~ad 
it was in the 1903 campaign descr1 t 
by Professor Dulles: a back-door .\
tempt to hamstring- unions and c111 

pie collective bargaining. er 
The remaining question is wheih te 

anything should be done about s .\f 
rig-ht-to-work statutes as a mattei. n 
federal labor legislation. The u1}1~
shop, of course, is valid unde\ :he 
era! law. But section 14 (b_) o the 
Taft-Hartley Act authorizes if 
'states to forbid the union shor- J1'le 
they wish, a nd at th presen~ . ~rY 
nineteen states have• such proh_ibit h{s 
legislation. The PrC'sident, 1n nu
State-of-the-Union Message in .Jd a 
uary, indicated that h favord the 
chang-e in the existing law, a~ see 
curr nt session of Congress will b)· 
a major drive to repC'al SC'ction ~,Jd( in 

Federal labor policy em~oclic La
sections 7 and 8 of th National nd 
bor Relations Act allows unio~s a J11· 
employers, in the proper circuar
stan es, to ent.er into union s~opthUS 
rangements. ection 14(b) 15 the 
an anomaly in that it reprcs~nts aY 
on ly situation where state po!Jcy J1'l nY 
prevail over national policy as to fed
matter administered under the nP: 
era! act. This in itself is a stro u
argument ag-ainst 14 (b). Labor re~ce 
lation affecting interstate commeind 
is a subject of national concern, a 
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increasingly so as all sections of the 
~ountry become industrialized. It is 
!ncongruous for Congress to let so 
important an issue as union security 
be governed by one rule in one state 
and by a different rule in another. 

The present lack of uniformity has 
serious practical implications. Right
to-work states do not scruple at try
ing to attract industry away from 
the advanced industrialized states 
with the lure of "cheap and docile 
labor." States losing industry because 
of this cynical appeal therefore have 
a direct interest in eliminating sec
tion 14 (b) and restoring uniformity 
to the rules governing labor relations 
throughout the country. 

The President's remarks in J anu
ary , the recent repeal by Indiana of 
its right-to-work law, the rejection of 
Proposed legislation by numerous 
other states in the last few years, 
most recently by New Mexico in early 
February, and the consistent con
demnation of this type of law by 
disinterested labor scholars and religi
o_us groups, reflect a growing crystal
lization of national thinking on the 
issue. The days of "right-to-work" 
are numbered. It has been found out 
for what it is: a false appeal to in
dividual freedom , but a genuine 
threat to employee solidarity, to ef
fective unioni sm, and to sound collec
tive bargaining. 

'Proud Father' 

CHotcE, cont. from p. 1 O 
fee\ comp lied to consider the opinions 
of either th ir members or the people 
of the states in which they operate. 
to Respons ible 1 gislators in Washing
thn will th refore pau e to consider 

c sequ nc of vents that might en
~~e wer 14 (b) to be deleted from 

e statut books: 
p • Giv n a green light, unions could 
»f0 bably pr ssur a good many em
t oy r s into signing union-shop con
tacts. 

\\r • As a result, union membership 
omUld incr<'asc and the pow r of union 

cials would b nlarged. 
e • Fi· cd from th ne d to persu'.1de 
\\r111 Ployccs to join unions, o~c!als 
p 0ulc] havc- mort• lime for political 
a:c~surizing in stat capitols as well 

in Washington. 
ell The idea that union power n eds 
ischancing s ms to rest on the prem
~ll that, such power is inadequate 
a cl in n ed of strengthening. This 
tfllears to b a strange concept at a 

Ilic when: 
ly :Pro-union attitud s prevail wide-

in Gov rnmcnt. 
p
1
.-;;-laws and law enforcement fu)lY 

\\ih tcct union power cv n to the pomt 
or ere. a company's ability to go o~i 
iii busm ss without union approval 1s 

qllcstion. 
• unions use their power: 

Pes to met out discipline to employ
. for working too hard. 
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• to strike to enforce demands that 
employers hire more workers than 
they need. 

• to threaten national chaos by 
closing down our ports and our rail
roads and irreparably damaging indi
viduals and enterprises having no di
rect interest in the dispute. 

Indeed, before voting to further en
large the power of unions, a reason
able legislator might first inquire into 
whether union leaders are proving 
responsible custodians of their present 
substantial powers and trust. 

It should not be forgotten that no 
major Act of Congress has had more 
study than the Taft-Hartley Act, 
which was passed by a large majority 
of both Houses of Congress after 
months of testimony and several weeks 
of conference, and then passed again 
over the President's veto by a two
thirds majority in both Houses. 

Fourteen (b) injures no one. Its 
repeal would benefit labor union of
ficials alone. It is the only guarantee 
against captive union membership. 
America ought to keep it on the books. 

WESTIN, cont. from p . 5 
Roosevelt "lost the battle but won the 
war." He thinks that Roosevelt's 
abortive plan produced "a major di
vide in the history of the Court" 
and hence he used the expressions 
"pre-1937 Court" and "post-1937 
Court" as convenient short-hand 
terms in discussing this jurispru
dential revolution . 

The major beneficiaries of the pre-
1937 Court, Westin said, were the 
propertied interests-business, indus
tries, banks, insurance companies, 
public utilities and the like. He 
summed this up by saying that the 
major concern of the pre-1937 Court 
was for "those who ran th system, 
not those who worked for the system." 
He gave numerous references to the 
business literature of the times to 
show that the business interests them
selves felt that they had a special 
relationship to the Court and that 
they heaped lavish praise on it and 
considered it the chief protector and 
bulwark of their freedoms. 

Ile contrasted this attitude with 
present business sentiment which he 
described from his own researches as 
ranging from disapp?(ntment to the 
most vehement host1hty. Professor 
Westin believes that this extreme 
change in the business attitude is an 
unquestionable fact_ and . that, al
though his explanat10n of it may be 
disputed, it mu~t be squarely dealt 
with by any serious commentator on 
the Court. 

Professor Westin also believes that 
a major change in the Court can be 
seen in the tendency of the pos~-1~37 
Court to speak of its own functioning 
and of the judicial process in very 
frank and realistic terms ... He be
I ieves that this demytholog1zmg ten
d ncy is "part of the ethos of realism 
of our times" and concludes that "the 

ourL is stuck with legal realism." 

NOTICE 
THE GEORGETOWN LAW 

JO RNAL, by providing an cv r
intr asing breadth of coverage of 
legal topics of value to \he pr~c
LiLioncr seeks a concomitant in
crease i;1 its readership. T_h Board 
of Editors therefore enlists your 
support in this latter end ayor and 
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worthwhile your subs~nJ?t1on . to 
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$2.00. SubscriJ?tions will be . ~e
ncwecl automatically up n xpn a
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J3ook r/(eview 
"Freedom From Establishment," by 

Chester J . Antieau with Arthur T. 
Downey and Edward C. Roberts. 
Bruce, Milwaukee. 271 pages. $3.95 
paper; $6 cloth. 

This fascinating and scholarly 
book is the first publication of 
the Institute for Church-State 
Law of the Georgetown Univer
sity Law Center. Lawyers and 
legislators, educators and edi
tors, historians and others inter
ested in the Church-State rela
tionship will welcome this im
partial exploration of the for
mation and early history of the 
religious clauses of the First 
Amendment to the Federal 
Constitution. 

The recent Congressional hearings 
concerning the prayer amendment and 
the whole question of public aid to 
sectarian institutions have focused at
tention on the meaning and implica
tions of the First Amendment. In the 
Congressional hearings on the prayer 
amendment and in the Supreme Court 
cases involving the recitation of verses 
from the Bible and prayer in the pub
lic school rooms, constant reference 
was mad~ to ?Ur national heritage 
and the mtent1on of the Founding 
Fathers when they enacted the First 
Amendment. 

During the last 15 years there have 
been vari_ous articles on the historicity 
of the First Amendment and in sev
eral Supreme Court cases there has 
been an investigation of the meaning 
of the Amendment. This work how
ever, is the first "in depth" scholarly 
analysis of the development of the 
religious clauses of the First Amend
ment. 
. The book ~iscusses the whole ques

tion of establishment in colonial Amer
ica and the areas of Church-State 
accommodation during the period from 
IndeI?endence until the Bill of Rights. 
The impact of the failure of the Con
stitutiO!]l!-1 C?nvention to incorporate 
a prov1s1on m the Constitution with 

respect to religious freedom is exten
sively analyzed. Proposals of state 
conventions, articles in the press and 
pronouncements by leading civic au
thorities evidencing the desire of the 
people for an amendment on religion 
:ire set f~rth in an extremely interest
mg and mformative manner. 

Fortunately, the first Congress gave 
us a fine account of the statements 
o! various senators and representa
tives who engaged in debate on the 
First Amendment. These statements 
are recorded but not in skeletal form. 
They are given life and meaning by 
reference to the backgrounds and com
mitments of the men who engaged in 
~he debate. Though, obviously, this 
1s not the central thesis of the work 
the book clearly demonstrates that th~ 
First Amendment was not the product 
of the thinking of one man-nor the 
exclusive product of Jefferson or Mad
ison-but the reflection of diverse at
titudes characterized by one common 
principle, namely, a desire for reli
gious liberty. 

Notably, historical research reveals 
that Charles Carroll was the chair
man of the Senate managers who met 
in conference with the House man
agers to formulate the precise lan
g-uage of the First Amendment. 
Though there has been much written 
about Charles Carroll, this book con
tains the most complete documenta
tion of his activities with respect to 
the First Amendment. 

In order to give a complete picture 
of the historicity of the First Amend
ment, a complete account is given of 
the ratification of the Amendment by 
the states, the practices of the times 
as casting light upon the meaning of 
the Establishment Clause of the First 
Amendment, and the views expressed 
outside the Congress by its members 
and other prominent men of the day. 

This excellently documented wor!, 
should be a standard addition to the 
libraries of all of those who have an 
interest in the Church-State relation
ship. It should be emphasized, how
ever, that this book is not highly tech
nical and is not difficult to read. On 
the contrary, it is an absorbing ac
count of one of the most important 
eras in the history of our country. 

(Reviewed by George E . Reed asso
ciate director, National Catholi~ Wel
fare Conference Legal Department 
Washington, D. C.) ' 

, Staff photo by Smother• 

Georgetown's An wer to Princeton? ('ham pion Intramural Law-Ball Team. 
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Condominium Statutes Haven't 
Solved All Existing Problems 

By James C. Brincefield, Jr., D.C., '66 

The first article in this series 
examined the origin of the con
dominium form of ownership in 
real property, its relative advan
tages and disadvantages and 
certain concepts fundamental to 
its operation . In this and the 
concluding article, a more de
tailed examination of the con
dominium concept is undertaken, 
primarily through a comparison 
of the Virginia and D. C. statu
tory solutions to the problems 
condominium poses. 

I. When one purchases a unit in a 
condominium ,what does he purchase? 

A. Th e 1111it itself. 
In all acts the unit owner is at least 

the owner of a unit in the con
dominium; but what is this unit? 
Prescinding for the moment from the 
matter of the common elements, ex
actly how do Virginia and the District 
of Columbia define the unit itself. The 
basic concept underlying both statu
tory definitions is the same, but the 
concept itself is nebulous . The essen
tial words in each statute are "en
closed room" ( Section 79.2a) and "en
closed space" (Section 2-a).* What 
does this mean the unit owner owns? 
Does he own a cube of air space or 
does he own the physical structure 
that encloses it? One may ask. "What 
difference does it make?" Well, it 
makes all the difference in the world. 
A multitude of problems await, which
ever meaning is intended. Some were 
noted in the first article of this series. 
The most important difference is prob
ably the most obvious one. A cube of 
air space survives a destruction of 
the enclosure. Thus, a fee in the air 
space may survive the destruction of 
the physical unit, wh ile a fee in the 
physical structure itself may termi
nate with such a mishap. Other im
portant consequences may also follow. 
For example, where an interest in the 
common elements depends upon own
ership of a unit, the destruction of 
the fee terminates the dependant in
terest. Thus, the destruction of the 
unit itself may destroy the unit own
er's entire interest in the project (and 
the lenders entire security) unless 
adequate provisions are drawn to pro
tect it. Many equally knotty prob
lems are posed by a fee in the air 
space. Is such a fee obtainable before 
construction? If so, one might buy 
many in hope that future multi-story 
construction would require the pur
chase of his fees. What a market for 
speculation! Even after construction 
one who owned only the air space within 
a room would presumably need to ob
tain permission to redecorate his own 
interior walls. And if the building 
were destroyed, a surviving fee could 
block any reconstruction that did not 
conform to its exact dimensions. 

Whatever the answer may be to this 
fundamental question the first judicial 
determination of it is being awaited 
with considerable interest. 

B. The common cle111e11ts. 
It is generally understood tha_t _one 

who owns a unit in the condom1mum 

''' Va. Code Chapter 4 .1 Secs. 5.'S-7.9.1 
to 55-7ll.33. D.C. Pub. Lai1• 88-218. 
Dec. 21, 1 .963. Effective April,_ 1-?6f 
All section citations of the Virginia 
Act begin with the number "7.9". All 
other citations are of the n.c. Act. 

project necessarily owns also an in
terest in the common elements of the 
project. Unfortunately, there i_s much 
in the statute to make one thmk the 
rule in Virginia is otherwise. Under 
the Virginia act one may be a co
owner in the project, at least by defi
nition, without owning any interest 
at all in the common elements. The 
act defines co-owner as one who owns 
"an apartment within the building" 
(Section 79 .2e) and the definition of 
apartment ( Section 79.2a) contains no 
reference to any interest in the com
mon elements. In defining condomin
ium itself, the act refers to common 
elements but relates ownership in
terest s~lely to the individual unit. 
The words of the statute (Section 
79.2c) are: "condominium means the 
ownership of single units in a mult iple 
unit structure with common elements." 
The only suggestion that unit owner
ship must carry with it _an intere~t 
in the common elements 1s found m 
section 79.6: "an apartment owner 
shall have an exclusive right to his 
apartment and shall have a common 
right to a share ... in the common 
elements of the property." But how 
is this section interpreted when sec
tion 79.4 provides that "an apartment 
in the building may be individually 
conveyed"? Also, section 79.5 per
mits joint or common ownership of 
a unit. and separation of the interest 
in the common elemP.nts from unit 
ownership might be effected by a par
tition suit by one of the co-owners of 
the individual units. Such a suit ap
parently is not prohibited by the Vir
ginia statute. There is certainly noth
inP- in the statute which expressly for
bids the separation of unit ownership 
from the interest in the common ele
ments. Section 79.6 may, but does not 
necessarily imply such a conclusion. 

In a relatively large project the 
interest in the common elements may 
be substantial , as where it carries 
rights to use a pool or club facility. 
Unless provision is made to the con
trary such interest could be given or 
sold· to one outside the project. Is this 
desirable? Also, absent provision to 
the contrary, the unit ownership and 
the interest in the common elements 
might be split involuntarily, such as 
by a deed or decree describing the fee 
but omitting the common elem nts. 
But whether or not such interest is 
surrend ered in any way, the unit own
er is still liabl e for his pro-rated share 
of the common expen ses (section 
79.13), and a split could leave one 
paying for an interest be ing enjoyed 
by another. 

The D. C. act explicitly forbids 
splitting the unit ownership from the 
interest in the common elements, 
( Section 6-b). S<'ction 10 provides that 
any "coveyance" of the unit also con
veys the interest in the common ele
ments. Althoug-h Section fi also per
mits. as does the Vircrinia Statute, 
multiple ownership of th e unit, Sec
tion 7-b provides that any unit par
titioned must be sold as an entity 
with the interest in the common ele
m nts. 

C. Ri_qht to prcscr1><' th<' 
co11domi11i11111 form 

A sim ilar problem involves the in
tegrity of the common elem nts them
selves. Since the unit owners are co
ow ners of the common elements, ab
sent agreement or statutory pro\'ision 
to the contrary, they or any of them 
might compel partition of the common 
elements. Obviously, where the inter
est in the common elements i sepa-

rated from the unit or from unit 
ownership, this possibility is in
creased. Since the common elements 
could never all be partitioned in kind , 
such a partition would require th_e 
dissolution and sale of the entire proJ
ect-a rather disconcerting prospect, 
espec ially if you are living in it. It 
may fairly be said that any condo
minium proj ec t which does not have 
adequate protection again_st _partition 
of the common elements 1s m a very 
pre<'arious position. . . . . 

The only provision m the Virgm1a 
Statute even close to the problem is 
Section 79.9, which provides that "all" 
of the co -owners "may" dissolve the 
condominium and regroup the estates 
with the principal property. Could 
this be construed to mean that less 
than all may not compel partition 
so as to destroy the condominium? 
More importantly, perhaps, 1/ll(S/ it be 
so construed? The D. C. Statute leaves 
no room for doubt. Although it also 
provides for a voluntary waiver of 
the condominium form by all of the 
unit owners, Section 7 requires that, 
absent such a waiver, the common ele
ments must remain undivided. Section 
7 also specifically forbids any a~tion 
for partition which would term11:ate 
the condominium (Section 11 provides 
certain exceptions where the condo
minium has been damaged or de
stroyed). Although covenant_s might 
be drafted to protect the umt owner 
from partition, a statutory provision 
forbidding it is decidedly better. Cove
nants not to partition have generally 
been upheld where they have had a 
reasonable purpose or duration, b1:1t 
a statutory provision is more certam 
in its binding force on present, and 
particularly, future owners! and sin~e 
it proceeds from the legislature 1s 
more likely to avoid the "unreasonable 
r estraint against a lienation" objec
tion. To make certain of this result 
Section 26 in effect aboli hes the rule 
restricting such restraints as it would 
otherwise apply. 

.::. 

inatory policy. Even aside from this 
objection however, the two rules menh 
tioned above could render void sue 
provisions. The rule against unr~asor 
able restraints on alienation 1s t f 
less bothersome, since the purpose O t 
a pre-emption r ight is no_t to l?reve!1 
the unit owner from sellmg his umt, 
but to permit the council of co-owners 
or other designated party to purchase 
it to perpetuate the h:3-r:monious fun?~ 
tioning of the condommmm. But the\ 
is a serious problem with the r? e 
against perpetuities. A pre-empt!o~ 
right is actually a long-term optio 
to purchase. Again, a statutory pro
vision avoiding t he effect ?f the tw~ 
rules in this regard is des!ra?l~, ans 
again Section 26 applies. Virgmia ha 
no similar provisions in its Act. 

The unit owners should also be 
aware of several practical problern11 in this regard. First, it may very de 
place a substantial financ_ial _bur :; 
on a given project to exercise its P1 _ 

emption rights, especially where sge 
era! unit owners decide to sell at 
same time. Someone has to co~e u~ 
with the cash and without availabl 
funds the option may be valueless. 
Second whatevery provisions are 
drawn ~ay protect only against vol~~; 
tary sales and not agamst trans£ r 
by g ift, de\·ise, judicial sale or ot;\ 
manner. Third, unless prospec /\ 
purchasers are given adequate no ~c _ 
of pertinent provisions in the 6e 
laws etc., the co-owners may not 

1 prot~cted even after a voluntary sa e. 

II. What is the nature of the own
er hip interest in the project? 
A. Realty or versonalty? 

If the unit owner is to enjoy fu;~~ 
the substantial advantages ~ha\ it 
condominium form makes ava!la1? e~r
is essential that the ownership int 

11 est in the project be recogniz_ed as a
5

_ 

interest in real propert_Y: This nec:a
sitates at least a defimtional ?ep~
tion of the interests of the umt 0 

,npflllj{'~ 
CourtC'SY The nerens Co 

Architect's conception of T iher Island Condominium llc\"()]opme nt, 
S.W. Washington 

n. Righi to co11/ro/ 01{'1/i'l"Ship 
i11 a project 

The rul restricting unreasonabl e 
r estraints against alienation and the 
rul<' against perpetuiti !i nter into 
cons ideration again wh n th de
" lop r and/or council of co-owners 
attempts to perp tuat control over 
future purcha.es through pre-emption 
rights or rights of first refusal. In 
simplest form such rights give the 
council of co-owners or a designated 
person the ri ght to purchase the unit 
at its fair market value before the unit 
owner offers it to the public or th 
right to prevent the sale to a particu
lar party. Certain ly , such usages could 
not be employed to effect a discrim-

d · the coJ11· 
ers in their own unit_ a1: !n . ns have 
111011 elem nts. Some Junsd1ct1? · nrea
en ·ounter d difficulty in this been 
Where condominium units hnye the 
sold in advanc of constructionbeinl?" 
proceeds of the advance sal uon of 
necessary to effectuate comp! occn· 
the project, such salt's have o;u riticS 
sion be n consider 'd sal<'S of 5~ th the 
and not sales of renl estnt · ,0 ressh' 
Virginia and D. C. Sta~utes cxPcondo· 
recognize the ownership of. a .

11 
real 

minium unit as an ownerst~ ~tia!li 
property. ection 4 is su ~_ah pro· 
t he sam as ' ction 7!J.-1, w 11c y be 

·t "rnn d vides in part that the um bere 
individually conveyed and encu~rshiP• 
and may be the subject of own 
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Possession or sale . . . as if it were 
sold entirely independent of the other 
apartments in the building ... " 
B. Does separate taxes assessment 

mean separate liability? 
The integrity of the individual unit 

is important for another reason---:taxa
tion. FHA mortgage insurance 1s not 
available unless the jurisdiction pro
vides for tax assessments against the 
individual unit which constitutes a 
charge against the assessed _unit_ alone, 
and not against other umts ~n .t~e 
Project or the project itself. Virgm1a 
does n~t expressly require se~ara~e 
taxation of each unit, but the impli
cation from Section 79.4 is strong 
that such is at least permissible. Sec
tion 79.8 lends some strength to such 
a contention in that it requires nota
tion on the ' individual unit deeds . of 
"all encumbrances" on the unit, which 
could include tax assessment. How
ever, this might be resolved. A fur
ther difficulty is presented b_y t!1~ ques
tion of the unit owner's hab1hty _for 
his "share" of taxes assessed agamst 
the common elements. There is very 
little, if any, help in the Vi_rginia St~t
Ute as to how liability might be dis
charged by the individual unit owner 
Unless the entire tax assessment ?n 
the common elements is paid. That 1s, 
there is no indication whether the 
Unit owner might satisfy his o"."n tax 
responsibility by paying a certam per
centage of the total assessment on the 
common elements (the percentages 
being equal t o his "share" i~ t~e c.0!11-
lllon element) or whether h!s hab1hty 
Would continue until the entire assess
ment was paid. 

Section 23 of the D. C. Act deals 
e~plicitly with the~e probl,em~, P:0-
yiding that each umt owners hab1hty 
1s co-extensive with a set percentage 
(which will be examined in the n~xt 
article of this series) of the entire 
tax assessment. No unit title may be 
affected by the delinqu~ncy of any 
0ther unit so long as its own per-

t centage is currently paid . 
. The Virginia Statute, although by 
1lllplication it might lead to the same 
result could certainly be more ex
Plicit.' 

The concluding article of thi:J 
series will continue the compari
son of the D. C. and ya. statutes, 
dealing specifical/11 with_ the func
tioning of the Council of Co
Own ers the assessment and col
lec tion 'of the common e~penscs, 
ancl actions b11 and against the 
101it owners. 

River Cruise 
In PAD Plans 

Phi Alpha Delta h Id its first busi
ll(•ss m ting of t h Spring sem ster 
OJ\ F bruary 9. A tentativ' sch dule 
bf V<'n ts was introduced to the m:m-
~rs at that tim , by Justice Vmce 

~c~Jv y, 111., 'GG. N ,w o~~crs for th 
ll'1ng sC'mC's L r, in add1t1on to ¥,c
v!vey ar,: Marc Lev in~, nn., ,Ci~, 
C1ce Justice; Stuart Whit , N.,J., ,GG, 
'l'l rk; G raid MaUoncy, Mic~., GG, 
•{ asurel" and Archi Urciuoh, N.Y., 

G, Marshal. 
On February 27 a Judiciary R -

t1, · ' ' ' f J' A.Pt1on undC'r the spons~r~htp o · 
0 

.D. was h ld in the Jud1crnry _R?om 
Ir th annon Jious• Offic<' Butlding. 
r11 attC>ndanc w re members of the 

0~dval judiciary, alumni, and brothers 
• .A.D. . th 

ll" clan ·e was h Id on March 6 m <' 
~ 0al'tlman Room of New Sout~ Hall 
w'tl the main campus. The affair was 
u e]l attended by brothers, dat s, and 
llafliJi ated ~tud ents. 

th Plans ar now being formulatec_l for L_" ;,;u,t;an dance, t ntat,vely 
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Staff photo by J acobs 

New YD leaders: Palmesi, Fleming, Barad el, O'Hara, Neuse 

scheduled for April 23. Under con- of the most disputed problems of the 
sideration is a repeat of last year's 89th Congrfss. 
function, which consisted of a pleasant The Y.R.

1 
Regional Convention was 

voyage down the_ Pot~mac aboard a held in Baltimore on March 13-14. 
Wilson Line scemc cruiser. Officers were elected and a new plat-

The District XII Conclave, which form was approved. 
was so successful last year when Taft The club has r eactivated the Con
Chapter was the host, will be held gressional Conferences, which had been 
this year in Durham, N.C. on March popular in t:he past. The first on March 
12, 13, and 14. Host school is North 12 saw about 12 students meet with 
Carolina. Rep. Ellsworth, (R-Kan.), to discuss 

Montoya Talks 
At DTP Fete 

Senator J oseph Montoya (D., N.M.), 
addressed a Delta Theta Phi initiati~n 
at the Hall of Nati_ons ?n th~ mam 
campus, held in conJunctJon with. the 
Davis Senate of the George Washmg
ton University. 

The Senator emphasized the pr?b
lems facing a young lawyer. durmg 
his first few years of pract1c~, and 
talked about his early days m t~e 
State Legislature and 9on~ress. His 
speech came _a~ . th~ highlight of a 
colorful joint mitiat1on ceremony, and 
was followed by refreshments and 
dancing. . f 

The initiation mcreased the ranks o 
Delta Theta Phi to well ove~ 200, mak
ing it the largest fraternity ~t. t_he 
Law Center. Represented a t the m1til!l
tion were men:bers of all classes m 
both day and mght school~. 

In other Delta Theta Phi news! a St. 
Patrick's Day Party was held m the 
Senate Office Building on Mar~h 1?. 

Brother Daniel Fessler! Wyo. _66, is 
laying an active role m helpmg !1 

~hapter to be formed at Catholic Uni
versity get off the ground. A nucleus 
of charter members has been formed, 
and the future looks good. 

Among other scheduled ev~nts for 
th spring ter_m are fratermty elec
tions and parties. 

Political Speakers 
Due For YR Talks 

Hal Sundermann, Ohio, '.66, was u;
animously re- lect d pres1c_lent of t e 
Y g Republicans' Jub m a recent 

oun I L' g Other of-
reorganizationa me mJ : W llace 
ficcrs elect d includ . im ~ . ' 
S '66 day vice president; W!ll1am s· Jj' ' 'G7 night vice president; 
'e ' · 't' Pa 'GG tr asurer; and 
Dom os a, ·• 'NJ '67 secre 
Mike D'Alessandro, · ·• • -

tary. , at the elections 
On the prog1 am Al Cook ad-

m cting :Vas '.1 talk by Albert Wat
ministrat1ve aidCe t\R p.IIe spoke on 
son of Sou th ar~ ma_. ered one 
"The Watson Case which cov 

political subjects. 
Future events on the calendar in

clude a talk by Dr. F. Stuckenbroker 
of the Federal Bureau of Investiga
tion on "Internal Communism." Also 
planned are various social events, in
cluding a party of the coeds of Mt. 
Vernon Jr. College. 

Parties Top 
PDP Calendar 

Brothers and faculty members of 
Phi Delta Phi showed their increas
ing drive for membership participa
tion with a large turnout for their 
pre-Barrister's Ball cocktail party, 
February 6, at the Shoreham Hotel. 

On February 23, elections were held 
for next year's officers. Elected were: 
Magister, Russ Dunn, Va., '67; Ex
chequer, Ed Goebel, Ohio, '66; Clerk, 
Will Adams, Md., '66; and Historian, 
Tim Abbott, Va., '66. 

The annual St. Patrick's week beer
match will be held on Saturday, 
March 20, to ins ure full membership 
participation of both day and night 
schools. 

On March 24, Achibold Cox, So-

Starr photo by Sher 

OTP President Moriarity congratu
lates new brother Wolff, as brother 

Kaufmann watches. 
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licitor General of the U.S., addressed 
the members and unaffiliated students. 
Following the address, refreshments 
were served. 

YDs Elect, Hold 
Membership Drive 

The Young Democrats currently are 
in the midst of a Spring membership 
drive, which has seen the club mem
bership rolls increase some 30 per 
cent over Fall numbers. Heading this 
drive is newly-elected president Ralph 
Palmesi, Conn., '66. 

Other officers elected in a recent 
organizational meeting include Jim 
Fleming, Mass., '67, vice president; 
Ron Baradel, Fla., '67, corresponding 
secretary; Tom F. O'Hara, N.J., '67, 
recording secretary; and Karl Neuse, 
Vt., '66, treasurer. 

The members recently attended a 
District-wide meeting of the Washing
ton area Young Democrat clubs, and 
learned of national plans for YD ac
tivities in the coming months. The 
1966 elections were also discussed and 
members learned what will be expect
ed of their club dur ing that cam
paign. 

Activities planned for second semes
t er include speakers at local meetings, 
publication of the YD Newsletter, a 
picnic and a social hour. The club also 
hopes to sponsor de'.)ates concerning 
Medicare and other current problems. 

P eter D. Manahar., N.J., '66, out
going president, was given a vote of 
confidence for the outstanding work 
he accomplished during the previous 
year, and es ecially, during the fall 
election . 

Staff photo by Jacobs 

PDP officers. Bottom: Dunn, Abbot; 
Top: Adams, Gobel. 

TUCK, cont . from p. 4 
Courts which originate in the common 
law possess a jurisdiction which must be 
regulated by the com mon law, until some 
statute shall change t he ir established prin
ciples; but courts which are created by 
written law, and whose jurisdiction is de• 
fined by writ.ten law, cannot transcend 
that jurisdiction. Ex parte Bollman and 
Swartwout, 4 Cranch 75, 93 (U.S. 1807). 

This, however, seems to beg the 
question. Granting that the juris
diction of the federal courts is re
stricted by "written law," it is sug
gested that the very issue before us 
is whether the federal courts may as
sert their jurisdiction to the full ex
tent indicated by the enumerated 
cases and controversies in Article III. 
Must they await a further "writing" 
in the form of legislative statute? 

It is sufficient to say that this thesis 
in its absolute form is of doubtful 
validity. It is repugnant to our basic 
notions of government by three sepa
rate, countervailing entities almost to 
the point of rejection of such no
tions. It wholly fails to account for 

See TUCK, p. 14 
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Grad School Meets Complex 
Demands of Law Says Dugan 

By Harry I. Jacobs, N.Y., '67 

Way back when, Abe Lincoln 
was able to study law by hiking 
eighteen miles to borrow Brac
ton, thoroughly digest its con
tents, and gain admittance to the 
local bar. Today, many practic
ing attorneys find that even three 
years of intensive preparation is 
not sufficient to meet the needs 
of our expanding bureaucracy. 
A three year program inherently 
restricts the law student to an 

member of the Emergency Board cre
ated by President Johnson to settle 
the railway labor dispute; and "Fringe 
Benefits on Labor Agreements" pre
sented by the Hon. Carleton Sickles, 
Congressman at Large from Mary
land. In lieu of an examination, stu
dents may elect to write a paper on 
the course topic. Research projects, 
and special institutes for advanced 
study broaden the scope of Graduate 
School activities. 

The modern attorney is very often 
finding that a graduate degree is the 
ticket to a trained specialist. 

Staff ~hoto by Jacobs 
Prof. F.rank J. Dugan 

overall "birds-eye" view of the 
law. Therefore, lawyers are TUCK, cont. from p. 13 
specializing in an ever-increas- the seemingly mandatory words of 
• Article III to be discussed below. 
mg degree. Professor Frank J. Finally, among the several provisions 
Dugan, chairman of The Com- of the Constitution, this proposition 
mittee on Graduate Studies at would seem to create conflict as for 
Georgetown Law Center states example with the limitation upon the 
"that a graduate program should suspension of the writ of habeas 

corpus. See, U. S. Const. art. I, s. 9, 
provide a rounded knowledge of cl. 2. 
the subject in the area of spe
cialization." 

At Georgetown, most of the grad
uate courses are in the field of public 
law, with a concentration on taxation, 
labor law, and international law. A 
typical graduate school student works 
full time for the Internal Revenue 
Service, the National Labor Relations 
Board, or a local firm of specialists. 
Students are drawn from all over the 
country, and fifty per cent of the stu
dents of the Graduate School have 
made Law Review. All classes are 
he_ld _at night; however, with the per
m1ss10n of the Dean, up to eight hours 
of senior undergraduate courses taken 
during the day, may be used toward 
the twenty-four hours required for a 
deg-ree. 

The degrees conferred are (LL.M.) 
Master of Law, and (D.J.S.) Doctor 
of Juridical Science, which is not to be 
confused with the (J.D.) Juris Doctor, 
conferred by some schools after three 
years of study. The latter is the high
est degree offered by Georgetown Law 
Center, and is awarded only "when a 
thesis of 'distinguished excellence' 
demonstrating unusual scholarly abil
ity, based on independent research, 
making a significant contribution to 
the law, suitable for publication" is 
approved by the faculty. 

A total of twenty-four credit hours 
are required to obtain a Master of 
Laws Degree. Some examples of the 
courses offered are "Arbitration and 
Arbitration Procedure," taught by 
Professor Dugan, who recently was a 

b. An Absolute Quantum of Judicial 
Power: Self-executing 

The second view of the nature of 
the judicial power moves us to the 
other extreme. Here, it is argued 
that the language of the Constitution 
is mandatory in its creation of the 
judicial power. The Constitution 
states that "the judicial power of the 
United States, shall be vested in one 
supreme Court, and in ... inferior 
Courts .... " U.S. Const. art. III, s. 1. 
Furthermore, "The judicial power 
shall extend to all Cases, in Law and 
Equity .... " U. S. Const. art. III, s. 
2, cl. 1. 

The same expression . 'shall be vested• oc
curs in other parts of t he Constitution in 
defining the powers of the other coordi~ate 
branches of the government. The first ar• 
ticle declares, that 'nil legislative 1Jowers 
herein granted shall be vested in a Con
g ress of t he United States.' Will it be 
contended that the legislative power is not 
absolutely vested? Martin v. Hunter's 
Lessee, 1 Wheat. 304. 411 (U. S. 1816). 

Therefore, it is suggested that the 
Constitution creates the judicial 
power as an ever-present quantum. 
It is mandatory for the Congress to 
create a court system. Furthermore, 
the courts embrace the whole power 
srnce the language of the Constitu
tion refers to the judicial power as 
extend ing to "all Cases" enumerated 
therein. 

It would seem to follow that the 
failu_re of the first C~ngress to fully 
p_roV1de for the exercise of the judi
cial power was an unconstitutional 
omission. The correction of this situ
ation has never been made and only 

rarely urged as a practical matter. 
However, it is interesting to note 
that Judge Prettyman of the District 
of Columbia Circuit, writing as re
cently as 1949 for the majority in 
Eisentrager v . Forrestal, 174 F. 2d 
961 (D. C. Cir. 1949), said: 

Congress could not effectuate by om iss ion 
that which is could not accomplish by 
affirmative action . .. It follows that if 
the case p r esented by these appellants 
arises under the Constitution, laws or 
treaties of the United States, ... juris• 
diction to entertain it is in some district 
court by compulsion of the Constitution 
itself. Eisentrager v. Forrestal, supra at 
966. 

This case was reversed in the Su
preme Court on other grounds. 

Thus arises the distinguishing fea
ture of this approach, namely its self
executing nature. If we accept the 
proposition that with the ratification 
of the Constitution there immediately 
came into being a quantum of judicial 
power, and that the failure of the 
judiciary acts over the past century 
and a half to fully implement that 
power is contrary to the Constitution
al directive, what therefore becomes of 
the so-called quantum? If Judge 
Prettyman's words can be applied to 
cases other than habeas corpus, which 
was before the court in Eisentrager, 
it is at least arguable that any fed
eral court within the limits of the 
Constitution could entertain a case in 
absence of, or even in derogation of 
existing statute. In other words, con
gressional control is limited to mere 
allocation of the judicial business and 
the judicial power is the self-executed 
substance of the judiciary branch of 
the g-overnment. As one writer has 
put it: 

A grant of power [to create t he inferior 
tribunals] carries with it by im plication 
t he underlying condition that it will be 
reasonably exerc ised to accomp1ish the pur
pose for which it was granted. Howland, 
Shall Federal Jurisdiction or Controversies 
between Citizens or Different States be 
Preserved? 18 A. B. A. J. 499, 503 (1932). 

The Constitution has granted the 
judicial power in a separate article 
and the institutions of that article, 
the courts, mnst exercise. Refer
ences to congressional regulation must 
be read to mean the power to adjust 
the structure of the judiciary to meet 
the shifts in court workloads. Oriei
inal constitutional provisions in this 
respect would have been totally un
workable. 

Where a g-eneral application of this 
thesis of self-executing- power would 
lead us is not clear. The development 
of the federal courts certainly does 
not reflect this course, and it seems 
quite late to consider its broad ac
ceptance. In the balance, nevertheless, 
by its lang-uag-e, the Constitution 
would seem to support this view more 
readily than that of an absolute con
gressional discretion. 

c. An Absolute Quantum of Judicial 
Power: Not self-executing 

As in the immediately foregoing 
section, this approach accepts the 
view that the language of the Con
stitution is mandatory and hence 
there exists a quantum of judicial 
power regardless of the statutes. 
Here, however, it is denied that the 
federal courts are competent to exer
cise jurisdiction in absence of af
firmative legislation. 

As indicated above, the general 
quantum idea was embodied in Mr. 
Justice Story's early opinion in Mar
tin v. Hunter's Lessee, supra. He 
failed, however, to clearly outline the 
results of congressional omission. 
Others, holding similar views as to 
the basic nature of the court's power 
have implied that the unused power 
must necessarily float about as a 
residuum until tapped by the Contress. 
Such a position can be found rn an 
early case in the Rhode Island Cir
cuit: 

The Constitution declares, that it is man
datory to the legislature, that th~ judicial 
power of the United States shall extend 
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to controvers ies 1 between citizens of dif!'efr
ent states•; . . . That serious misch1e 5 

have already ar isen, and must co n t in_ual.ly 
arise fr om the present very limited Juris· 
diction of these courts is most manife5t. 

But we cannot help them. White ,v. 
Fenner, 29 Fed. Cas. 1015 (No. 17,547) 
(C.C.R.I. 1818). 

Perhaps, in a de facto sense_, t~is 
view is the most accurate descnpt10n 
of the present situation as one can 
make. Nevertheless, it is logically un
satisfactory that we rest here. If we 
accept the so-called quantum of power 
idea, it is absurd that such a pres1;1m
ably enduring basis of our const!tu
tional system consists of the reahza
tion that the legislative branch, _by 
inaction , continues to thwart the in
tention of the creators of the said sybs
tem. A scheme purporting to descri e 
what fails to exist clearly must be 
scrapped. 

d. Congressional Control as Limited 
by the Requirements of Due Process 

In the foregoing disc1;1ssion,_ thedre 
has been presented a fairly wide 1-
vergence of view as to the nature. of 
the federal judicial power. Notw_1th
standing these variations, there 1s a 
reasonably sound middle position f_rh 
quently applied in other areas, whic 
seems capable of resolving the prfesj 
ent debate. Although it is doubt u 
that this position was intended by the 
authors of the Constitution, as a 
practical matter its adaptabiliy to _the 
modern complexities in this area gives 
it a predominant status. 

That congressional control of ~he 
judicial function is more than m1\ 
isterial is accepted. Congress, asf 1 
has been doing all along, can co_n ;.r 
and withhold the power of the JU J

ciary while not acting contrary ~o a 
constitutional mandate. Such maniPr 
lation, of course, is not limited 0 

mere allocation of business among 
the several federal courts. To be sutr~ 
the statutory requirement of a e 
thousand dollar amount in cont:~· 
versy has excluded a multitude of l!t~ 
gants from federal court recognitio 
of an "enumerated" case or con· 
troversy. 28 U. S. C. ss. 1331, 133~· 

Despite the existence of such ei; 
tensive control in the legislature, _t~ 1 
view of the application of the judt~
power contains two potent, yet e)(d 
ible, limitations. First, it is stipuJat\ 
that the Congress, a distinct bran\ 
of the federal system, cannot act-~
a manner inconsistent with the mai t 
tenance of the essential independ~~e 
role of the judiciary. Secondly, at 
Constitution explicitly provides th -0 
due process of law is mandatory ·fe 
governmental processes affecting,ftiat 
liberty and property of persons. ur 
these limitations are not new to O y 
law is certain. However, the ma;s
discussions with respect to the quthe 
tion of congressional control of eir 
judiciary curiously have avoided th 
clear applicat ion. con· 

With r g-ard to the rule that •al 
gress shall not abridge the s~ent~r
role of the judiciary, the law is ton 
tain. The doctrine of the s para \ 11 
of powers has long been an inte~~st 
part of our system and from earli 11 
times, there apparently has beenthC 
rath r g-ood understanding- as_ to nd 
differences betw en the judicial ac)(
the leg-islative function s. For 13 
ample, in Uuitrd Sta/r,q v. !(/me, me 
Wall. 128 (U.S. 1871), th Supi:c v-i
~ourt ii;validated statutory P' 0de
s1ons which attempted to force a hlld 
sired decision once the courts of 
ascertained an und sircablc set 
facts. The Court stat cl that: 

. . n th•t 
It is thc- in tention of th r C o n st1tt1ll 0lf'Y'll't'1ti:i 
C'a c- h of the- v rca t. rom·d!n utt' clcpor in itA 
of th<1' govc ,·nmi•nt ... ~h:tll h(" tJ,,i ttd 
s phcr<" , ind (•pl'ndt•nl of th C' o th r rs. 
Stnte!=I v. Kline, suprn nt 117. 

d fro111 
Therefore, Congr ss was barre 
prescribing: t 

A rul<' in confo rm it v with which thc co~r • 
must de n y it sC'lf th <" juri ~.dicti

1
°,0 15i0~. ifl 

bcrnu s<' nnd onl y bN·ausc 1l ~ ( cc 
See TU K, p. 16 
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Law Journal Digest 
CRIMINAL LAW 

Detention for Questioning in Louisiana, by Dorothy D. Wolbrette, Tu!. 
L. Rev., Dec. '64. 

How do police solve crimes without questioning suspects? In light of 
recent decisions which have caused this question to arise Mrs. Wolbrette 
examines the following areas; the legal distinction between detention for 
questioning and arrest; when arrest takes place; what constitutes "probable 
cause" leading to lawful detention and arrest; and, how long and under what 
circumstances a person can be questioned between detention and arrest, be
tween arrest and booking, and between booking and appearance before a 
tnagistrate . The author compares the Louisiana jurisprudence with Federal 
law in her attempts to answer the questions posed. 

New York's "Stop and Frisk" Law, by John A. Ronayne, Fordham L. Rev., 
Dec. '64. 

Becoming effective on July 1 1964, the Code of Criminal Procedure was 
amended to include a new secdon ,mthorizing the stopping and questioning 
of persons whom the police reasonably suspect of the commission of a crime. 
The point at which an investigation ends, and an arrest takes place, the author 
asserts, has never been adequately defined by the New York courts . . In an 
examination of this statute Mr. Ronayne looks at the common law right of 
investigation, the Uniform Arrest Act, Federal de~isions, New York decisio!1s, 
and the constitutionality of other such statutes m an attempt . to det~rm1!1e 
t~e validity of the New York statute. He conclu~es t_hat the~e 1s a valid _dis,~ 
t1nction between an arrest and temporary detent10n m the stop and fnsk 
law, and that such a law is necessary for the efficient operation of criminal law. 

CONSTITUTIONAL LAW 
Racial Imbalance in the Public Schools, by Owen M. Fiss, Harv. L. Rev., 

Jan., '65. . . 
Whether racial imbalance in public schools can be reme~ied. 1s perhaps the 

tnost controversial contemporary issue in the ?eld of cons~1tutional law. T~e 
~Uthor argues that a school board is constitutionally permitted to_ correct t~1s 
1tnbalance and further, that the equal protection clause may _some~1mes reqmre 
a school board to adopt corrective measures. However, this article. does 1:ot 
purport to resolve all the problems that will arise as courts deal with racial 
1tnbalance in various factual contexts. It does, however, set forth a conceptual 
framework within which further constructive dialogue hopefully will develop. 

Freedom of Association and Freedom of Expression, by Thomas I. Emerson, 
Yale L.J., Nov., '64. . . -

Freedom of association has always been a vital feature of American society, 
and in modern times it has assumed even greater importance. More and 
lnore the individual, in order to realize his o_wn capacities o'. t? stand _up to 
~he institutionalized forces that surround him, has f~un~ 1t 1m~er t1ve to 
Join with others of like mind in pursuit of common obJect1ves. His freedom 
to do so is essential to the democratic way of life. The au_thor feels,_ howeyer, 
that adequate solutions to the problen:s w_hich mode~n society ~.a~ given birth 
to, cannot be found alone in the constitutional doctnne of the right of asso
ciation." He attempts to explore possible solutions framed in terms of _other 
constitutional doctrines as they relate to the field of freedom of express10n. 

TORTS 
Privacy as an Aspect of Human Dignity, by Edward J. Bloustein, N.Y.U. L. 

Rev., Dec. '64. . 1 • " t t t 
Dean Prosser has described privacy cases in tort as mvo vmg no o~~ or , 

hut a complex of four ... disparate torts under . . . a common !1ame. The 
author disputes this and devotes his attention to the elements whi~h make_ ~he 
tight of privacy a single tort, thus agr~eing, with Justice B:ande~s• definitw_n 
f~rmulated some seventy-five years earlie_r. Th~ reason_s w~1ch. prompted this 
~Iscussion were the alarming increase m devices ':"h1ch mfrmge upon the 
Individual's right to maintain an inviola~e personality, and attempts to de
termine the character of new legal remedies for threats posed by some of the 
aspects of modern t echnology. J u 
))·Negligence Liability, Pre-natal Injuries, by Herbert L. Sherman, r., · 

itt., L. Rev., Dec. '64. h · · ht f e · 
The question involved in this article is whether _t ere 1s a ng- 0 recoy !Y 

Under Pennsylvania Wrongful Death Act and Surv1_val Statute _by t~e a~mm1s
trator of an est.ate of a stillborn child where a viable fet_us 1s_ til_lborn as a 
tesult of th defendant's negligence. Early in 1964 the Th1_rd Cn-cuit _Court.?£ 
A.pp als gu ssed that the Supreme Cou_rt ~r Penn sylvania w_ould 1 ecogi:11ze 
3Ueh a caus of act.ion. The Pennsylvania high_ co1;1rt, h?we':'er, _ruled a~amsJ 
such an action, holding that such a cause of ac~10n _is de:ivative_ m natludt\an 
~hat th re must have been an independent life m bemg which co_u ave 
instit.uted the a •t.ion prior to death. The author goes on to examine 

0th
er 

reasons why such an action should not be permitted. 
INTERNATIONAL LAW 

1 1' b E · St ·n Mich L Rev. Jan. '65. 
oward Supremacy of Treaty, Y r!c ei ' . · · has ; haken the nine-

l Increased interdepend nee of states m
1
. moderdn tin:~:> ·sm These doctrines 

b 
enth century do •t,rines of extr me dua ism an. posi ivi · . 1 1 1 ·d 

Uilc] an impen trable wall between the intern~t1onal and na~10n~h e~ad_ O!d eri 
and cl vate th state to the pos ition of excl us iv actor de~ymg f 1

;h JV_i :t :r standing in the international I gal order. Th ~utri: 
1
({~rpt~ee \re:1.ta~d 

ent, in th Cos ta case to hold forth I.hat. oi~muni ":( ' · ·. • Th 
re"'ulat· ) • • . to nat.ional law includmg- national constitutions. us, " ions is supeno1 , • . t" . · lid Professor 
~on~rary national provisions _regarding_ 01:dmary_ tef i s r1 th:Cost~ case. 

t in explores the ramifications of this m terpt e a ion ° 
GENERAL 

W Obscenity in the Supreme Court, by Joseph O'Meara and Thomas L. Shaffer, 
0 t.re Dame Law., D c. '64. . B · th Jacobellis case the 

~u~~~:~diC~u~~ \~scft~~~t o~~d~ Ja~dl,Jde c!d:~rh~n i~~uese in ob.~c~~~o/t ~:~fa~ 
~trnust decid . whet.her the disputed mat nal i_i ob_scent°~e a;~ole country. In 

1s a cording to !,he stanclards of the con:imuni Y, u.,. Dean O'Meara and 
ither words the Court must apply a natwnal st,and a

1 
did b well advised to 

r l'ofessor Shaffer suggest that th_e Suprdmc . ou~~-t~~~f arly e to recognize the 

J
. e-examine the problem of obscenity, an moi Pt . fl t"~g its morals and 
Ui-y, as the authentic alter ego of the communi Y, 1 e ec 1 

lnores even ~ore truly than the wisest judges. 

ADVISOR, co nt. fro m p. 7 
luncheons, State Department briefing 
sessions, lectures and discussions, the 
club endeavors to acquaint the inter
ested student with the complexity of 
the various problems of International 
Law and relations. The club solicits 
attorneys and other experts to dis
cuss with the students these interna
tional legal and relational problems 
as effected by such problems as Ma
lasia and Indonesia. 

In addition to such political prob
lems the club intends to disseminate 
among interested students both knowl
edge of, and an understand ing of the 
ever burgeoning foreign law conflicts 
as raised by the increasing inter
course of business among nations. It 
is precisely because of the fact t hat 
as our society becomes more sophisti
cated, the average practicing att orney 
is confronted with a higher degree of 
complex foreign law conflicts in the 
realm of foreign business law that 
the club feels knowledge of these areas 
is most important to the law student. 

There are several other collateral 
functions which the Club seeks to fos
ter, such as greater expertise in legal 
writing and oral argument. As a fur
ther project the members of the club 
intend to assist Father Dexter L. Han
ley, S.J., in next September's Confer
ence on World Peace Through Law. 

D.A.R. CONSTITUTION HALL 
April 3-Ballet Folklorico of 
Mexico. 
April 8-National Symphony 
Orchestra (Jack Benny guest 
violinist) 

ARENA STAGE (6th & M Sts. S.W.) 
thru April 18-He Who Get:; 
Slapped 
starts April 22-Long Day's 
Journey into Night 

NATIONAL THEATRE 
thru Mar. 27-A Sign of Affection 
starts April 19-How to Succeed in 
Business Without R eally Trying 

AMERICAN LIGHT OPERA 
COMPANY 

Trinity Theatre (36th & 0 Sts., 
N.W.) 

thru Mar. 28-Streets of New 
York 

Cramton Auditorium 
April 5-11-Kismet 

FILMS OF EXTRA INTEREST 
Apex-Lord Jim 
Ontario-The Sound of Music 
Uptown-Greatest Story Ever Told 
(Cinerama) 
Warner-My Fair Lady 

Alumni Book 
Sales 'Good' 

Colonel Raymond F . Garraty, pub
lisher of the Alumni Directory, which 
was released this fall, reports that 
sales were excellent. 

Over 2,100 copies have been dis
tributed to alumni throughout the 
country. He further reports that he 
is now attempting to publish a sup
plement which will contain recent 
changes of address and changes of 
legal st atus. If you wish to make a 
change, a return card is provided in 
the back of the Directory for this pur
pose. ~f you desire to order a copy of 
the Directory at $2 .50, you may write 
to the Alumni Representative, George
town Law Center, 506 E Street, N.W., 
Washington, D. C. 

Colonel Garraty would appreciate 
assistance in locating the following 
whose addresses are unknown. If you 
know of the location of any of the 
following, please notify Colonel Gar
raty at the Law Center. 

Class of 1948- John Esty Curtin 
Charles Ellicott Hewes, John Edward 
Keating, Graham Loving, Jr., Edward 
Richard Minor, William Raymond Mul
uey, Thomas Francis Murphy, Albert 
Frederick Scariato, John Richard 
Sweeney, Martin Luther Wolf. 

Class of 1949-John Francis McArt, 
Jr., Walter Arthur McGuiness Francis 
William Mcinerny, Bryan 'LaVern 
Rakestraw, Paul Morton Stewart Jr. 
James O'Keefe Sullivan and Fred~rick 
Aloysius Weithman, Jr. 

Class of 1950-Thomas George 
Burke, Bernard Carrascoso, Benjamin 
Ricardo C~stro, George Joseph Cooley, 
John Baptiste Cotrona, Cornelius Vin
cent Gallagher, Glenn Shewbridge 
Garely, William Lawrence Hunter, 
Donald Paul Libera, Gordon Ronald 
Payne, Paul Ward Welch, Jr. 

Class of 1951-David Maoh Baker 
Francis Xavier Bradley, Bryant Wil~ 
liam Brennan, George Bronfen, Leo 
Christopher Burns, John Augustin 
Cuniff, Frank James Denny, George 
William Foster, John Henry Garrett, 
Robert Wallace Gurens, Rodger Bos
worth Herrington, Donald William 
O'Brien, James Francis Schremp. 

Class of 1952-Richard Reed Bax
ter, Raymond Leonard Gribben, John 
Joseph Hanley, William Hamilton Jor
don, James Bernard Kane, Jr., Dwight 
William Langham, Robert Kenneth 
Leiding, William James McAuliffe, Jr., 
Richard Francis Mele, Robert Roger 
Nelson, Merlin Howard Staring. 

Staff photo by J acobe 

New Lunchtime Activity: Boning up for class? 
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CHOICE, cont. from p. 10 

accordance with settled law, must be ad
verse to the government. ibid. 

From this, it would appear to be 
certain that congressional control has 
been excluded in all respects from in
terference with the judicial decisional 
process. 

In addition to the limitations aris
ing from the functional bounds of the 
separate branches of the federal gov
ernm'ent, the due process of Jaw con
cept, by indirection, places limit~ UI?O_ll 
congressional powers over the · J ud1c1-
ary. The nature and scope of appli
cation of this concept is well known 
and needs no discussion at present. 
It is sufficient to note that where 
there are constitutionally based pro
cedural requirements for governmen
tal action, at least with respect to a 
person's life, liberty and property, 
there must be implicitly concurrent 
rules which would forbid any inter
ference by the legislature with judi
cial enforcement of the said require
ments. Therefore, when a rule of due 
process would prevent arbitrary inter
ferences of the government in the 
workings of the free economy, as was 
often claimed with respect to the 
Emergency Price Control Act, supra, 
it is impossible that Congress might 
validly avoid the issue by the mere 
omission of any right to judicial re
view. 

It might appear that this line of 
thought is somewhat removed by ab
straction from the issues raised by 
the Tuck Bill. But it must be observed 
that the case by case approach of the 
Court in the area of judicial review has 
had the very effect just outlined. 
Thus, although the cases in which 
due process has limited congressional 
control of the judiciary are sparse, 
the practical effect of a finding that 
an individual has been deprived of all 
remedy contrary to the Constitution 
indicates that the Court is objecting 
to too great an invasion by the legis
lature into the area of the judicial 
process. 

Of the four positions briefly out
lined, it seems that resort to the con
cept of due process provides the most 
practical approach. The historical 
dilemma of the quantum theories is 
thereby avoided, and there is no ques
tion of congressional discretion run
ning amuck thereby jeopordizing 
time-honored judicial safeguards. In 
this framework, strict adherence to 
the separation doctrine would appear 
to manifest greater devotion to theo
retical form rather than a search for 
a practical adjustment required by 
modern governmental complexity. 
Here, Congress would appear to have 
ample room to make necessary ad
justments, yet it is absolutely barred 
from interference with the judicial 
process. 

Concluding Notes 
At this point, it should be evident 

that the propositions implicit in 
the Tuck Bill are wholly unacceptable. 
To proceed a step further, it would 
seem that were the bill to be enacted, 
it would face being struck down as 
an invalid exercise of power by the 
legislature. 

The Constitution, of course, is the 
basic law of this Nation. As the 
requirements of our society force 
upon it unique situations, it must be 
read in a light reflecting such change. 
This interpretive function indisput
ably rests solely with the judiciary. 

In the recent apportionment cases, 
the Supreme Court found as an ele
ment of constitutional doctrine the 
concept of one man, one vote. This is 
a federal question and enforcement 
of the constitutional right must rest 
ultimately with the federal judiciary. 
But the Tuck Bill seeks to totally de
prive an individual of all recourse 
to the federal courts. This is nothing 
more than an attempt by the Congress 

RES IPSA LOQUITUR 

c::l.Ke 8HO~EHAM. 

Barristers, et. al. v. Ball, 
6 Feb. 1965 (Shoreham) 

Staff photos by Jacobs 

to substitute its interpretation of the 
Constitution for that of the Court. 
Furthermore, with such an attempt, 
Congress actually lifts itself by its 
bootstraps above the rule of due proc
ess, an act which by itself seems to 
have serious fifth amendment conse
quences. 

Finally, it must be noted that the 
resort to the state courts is not the 
answer. The rule of one man, one 
vote is a federal constitutional precept 
which by definition is s up reme law. 
(See, U . S. Const. art VI, cl. 2). Cer
tainly, without at least the appellate 
jurisdiction of the Supreme Court to 
harmonize the undoubtedly diverse 
state court applications of the rule, 
the concept of supreme law would be 
a nullity. 

The merits of the apportionment 
issue is clearly not for discussion 
herein. Nevertheless, it is suggested 
that should the rule of the Supreme 
Court not be satisfactory, it is alone 
within the competence of the amend
ment procedures of the Constitution 
to so determine and, thereafter, cause 
the n e c es s a r y adjustments. The 
amendment process assures a fuller 
~xamination and debate of the issues 
m accord with the demands of the 
truly democratic process. Yet in Tuck 
there are those, who in their zeal pre~ 
sumbly t? preserve one part of the 
Const1tutwn would discard another. 
It 1s suggested that by doing so they 
have preserved nothing and destroyed 
much. 

• Important cases in this area are as fol
lows : Lockerty v. Phillips, 3 I 9 U. S. 182 
(1943) ; Yakus v. U nited States, 321 u. s. 
414 (1944); Bowles v . Willingham 321 U S 
503 (1944). ' . . 
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