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Clayton Reviews Supreme Court 
And History of Public Opinion 

The second lecture of this year's Edward Doug_lass_ White Series 
Was presented November 18 in John Carroll Auditonu_m by James 
E. Clayton Assistant Managing Editor of the Washmgton Post. 
M:r. Clayto~, author of the recent book The Making of Justice ~nd 
three-time winner of the A.B.A.'s Silver Gavel for law reportmg, 
8:Poke on "The Supreme Court and Public Opinion." 

After Professor Chester Antieau's introduction, Clay_ton put t~e 
Concept of public opinion vis-a-vis the Supreme Court mto an his
torical perspective. For many years the general P?Pulace had _no 
great importance in the affairs of go~ernment, ~specially the affairs 
of the Judicial Branch. For example, m 1787 umversal suffrage was 
Unknown as was a direct election of the President. Whatever the 
tJ: S. Go;ernment was in theory, in fact it was a governmei:t by the 
e_hte; hence it is no surprise that the early leaders, m~l1;1dmg men 
hke John Marshall and his successors, were greatly oblivious to the 
general populace. 
d B:owever, in the United States to
rna:i,, the general populace is the single 
a 0st important political unit. There 
i~e several reasons for this increased 
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Portance of public opinion. Clayton 
ees 1930 as the initial date for a 
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James E. Clayton 
Set' 
(lies of_ ~ontributing devel?pmen~s: 
~ive the r1smg level of educat10n which 
self_s the people as a whole greater 
coin ass urance, a belief that they are 
Ni/etent to make judgments on com
sol\rted issues and cr iti cize the rea
the rg of government officials; (2) 
li_Vit ncrea~ed scope of governmen~ a~
Vict/1 Which impinges on the mdi 
(3 ) ~ as it has in no other era; 
IVher he development of the Cold War, 
Of the _each individual becomes aware 
Cisio; importance of governmental de
colntn 8 ; . ( 4) the fact that the vari?us 
h iv Un1cations media not to mention 
~ove~te Publications, dlaim to explain 

1.'h 11111.ent actions. . 
~tan\ Executive and Legislative 
Colne c es of our Government have 
~'% to realize the importance of 
80licif 9Pinion, Clayton said, and 
IVheth 1~- The successful leader, 
~~e88 e~ 1n the White House or Con
ltq8~ is the man who is, or makes 

lhe p lf out to be the "leader of all 
eople." ' 

However, he continued, the Supreme 
Court has been very slow to adapt to 
this new situation. Traditionally aloof 
from the people and wrapped in the 
"Robes of Justice," the third branch 
of our F ederal Government has been 
wary of following the lead of the 
other government branches. . 

Clayton believes the path of tra?1-
tion is, in this case, f~~u~~t with 
danger. Many books _cnt1~1zmg. the 
Supreme Court have wide cll'c~lat_10n; 
some leaders in the commu~1catJ~ns 
·media are trying to use Public Opm
ion against the Supreme Court. T_hese 
attacks, he pointed o~t,_ especially 
those regarding the dec1s1ons on loy
alty oaths, civil rights, a_n? the prayer 
cases are generally m1smformed or 
intentionally misleading. Clay_ton fe~ls 
that the public, having nothmg with 
which to compare the slanted rep?rts, 
looks upon the Supreme Court with a 
jaundiced eye. . . . 

Since the public does not d1stmgmsh 
this Supreme Court from the Supreme 
Court, the speaker said, there hangs 
over the Court the ever~pre~ent dan~er 
that an incensed public will sanction 

See CLAYTON, p. 5 

IBM Gives Law 
Scholarship Grant 

International Business Ma
chines Corporation has an
nounced a $35,000 g!·ant to 
Georgetown Law Center m honor 
of Mr. John Balcom Hayward. 
The grant, to be known as T~e 
John B. Hayward ~t~dent Aid 
Fund, will be a9mm1st~r~d by 
the Law Center m providing_ fi
nancial assistance to ~eservmg 
law students interested m patent 
law. b t Mr. Hayward, who has een a pa -
ent lawyer consultant for IBM for the 
past 50 years, personally chose Georg:
town as the recipient of the honora1y 
grant in recognition of the Law Cen
ter's leadership in patent Jaw ed uca-

See IBM, p. 7 
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President Johnson addresses final convocation of . 
Georgetown 175th Anniversary. 

LBJ Calls For More Unity 
In Addressing Convocation 

President Lyndon B. Johnson 
speaking at the final convocatio~ 
of the 175th Anniversary of the 
founding of Georgetown Univer
sity on December 3, called for a 
renewed European unity and 
Atlantic partnership based on 
values, dangers and interests 
shared by the United States and 
other Atlantic nations. 

Mr. Johnson delivered the 
convocation discourse after he 
and the late President John F. 
Kennedy were awarded honorary 
doctor of laws degrees. His ad
dress was given in place of the 
one to have been delivered by 
Mr. Kennedy, before his assassi
nation a year ago November. 

Only moment s before, The 
Very Rev. Gerard Campbell, S.J., 
was installed as the 44th presi
dent of_ Georgetown University, 
succeedmg the Very Rev. Ed
ward B. Bunn, S.J., who will re
main as chancellor of the uni
versity. 

The convocation climaxed a 
15-month celebration of the 
school's founding. A solemn mass 
followed Mr. Johnson's address. 

In what has been termed "a major 
foreign policy speech," the President 
spelled out hi s formula for closer ties 
between Europe and America. "The 
United States has no policy for the 
people of Europe," he said, "but we 
do have a policy toward the people of 
Europe." 

Mr. Johnson hammered on the 
point that the Atlantic Alliance "is 

not in the midst of cns1s, as some 
alarmed mongers would have us be
lieve. It is in the midst of change. 
Every important period of progress 
has been marked by the same kind of 
discussion and debate that is now in 
progress." 

Mr. Johnson cited the Coal and 
Steel Community, the integration of 
Germany into NATO and the forma
tion of the Common Market as exam
ples of progress which aroused warn
ings from "excitable persons." He 
said such warnings-including pre
dictions of a divided Europe-have 
been disproven by practice of the 
programs. 

A four-point proposal called for an 
increased unity of Europe-as a key 
to Western strength and a barrier to 
resurgent and erosive nationalism; a 

See LBJ, p. 6 
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Extremism and lawyers 
"Extremism in the defense of liberty is no vice," declared Barry 

Goldwater in San Francisco. For the next minute and a half pretty 
legs from cowgirl skirts leaped with joy; proper suited men and 
women yelled and clapped. Later, an opposition wearing simulated 
LBJ hats would laugh at, deride, and indict the phrase. 

This high decibel, rapid fire, "quick they said this; we must say 
that" hurricane-sometimes called a presidential campaign-con
tinued into November. The word "extremism" never managed to 
get out of the eye of this hurricane. 

From both parties' manhandling, this word now automatically 
brings to the public's mind a cause falling somewhere in the dis
credited John Birch-Communist spectrum. If this thinking con
tinues, the election will have produced a bigger loser than any indi
vidual, political, or geographic area. It will be tomorrow's America. 

For the affluent American society needs help. In the shadows of 
civil rights bills, equal opportunity employers and agreeingly nod
ding readers of James Baldwin are riots in Harlem and Phila
delphia; murder goes unpunished in Mississippi. Society means 
association with one's fellows . Yet we have 38 motionless people 
witnessing the stabbing of a young waitress, and it takes vigilante 
help to keep New York City's streets safe. 

The help needed to cause changes and lay the framework for a 
greater society consists of new ideas and challenges. But these 
never come from the center mainstream of accepted opinion. Only 
from the "radical," "extreme" and unpopular causes come the first 
grumblings and affronts. And after their members have been de
cried, sometimes destroyed and usually faded away, have many of 
their innovations seeped into the mainstream and society improved. 

Emile Zola wrote "J'Accuse" to protect individual freedom from 
the overpowering weight of public opinion and government power. 
For this he was condemned for libel and forced to flee to Eng
land. For championing women's suffrage by voting for president in 
1872, Susan B. Anthony was arrested and fined . Many of the 
enthusiastically greeted welfare measures of the Roosevelt Admin
istration had been advocated for many years by Central Park soap-

.. bo~ prators while ducking rocks and garbage. 
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FACULTY LIAISON: RAYMOND F. GARRATY, LL.M., '55 

Articles or editorials appearing herein may deal with controversial 
subjects upon w hich University aut_horities, t~e ~aw Center facul ty or 
student body have formulated _no policy det~rminatw!is. It is the policy of 
the Law Center, however , to impose no prior r es traint on the expression 
of opinions by ~tudent body me1r1;bers. The v~ews _ex pressed in this paper 
do not necessarily refiec t the attitudes of University authorities the Law 
Center f aculty or the student body. The opinions expressed and the 
manner of expr ession are to be attributed on ly to the individual signing 
the article. Unsigned editorials are the views of the Editorial Board 
which alone is responsible for their content and style. 

Today, there are unpopular groups arisir:ig alm_ost d'.3-ily. ManY 
are labeled "extremist"-like those advocatmg umon with Canada, 
or government sponsored sterilization to solve the population prob
lem-that neither fall in the Birch-Communist spectrum, or are 
"crackpot" per se. 

Their label is correct. "Extreme" simply means far away from the 
center; and these causes certainly are. But that is all the word 
means. That such groups be judged on their merits alone, and that 
they are vital for an improving society, that they nee~ support
this the public must accept if tomorrow's great America is to be 
r ealized. , 

This editorial could end here, except that it is meant for today f 
lawyers. For, from the lawyer, more is needed than a ~hang~ ? 
attitude. A greater society demands that lawyers actively J01~ 
today's unpopular "extremist" movements, and attack or suppor 
some cause away from the accepted center of inertia. 

The lawyer's trained eyes, not possessed by the average man, ar~ 
needed to see the dangers in some extremist groups ' simple avowals£ 
the lawyer must expose them to the public. History is full ~ 
examples of well organized extremist groups capturing the pubhC 
opinion while not meriting it. r 

At the same time, the lawyer must join the extreme unpopula 
groups he believes will supply new ideas and challenges-move
ments whose members are laughed at, ridiculed, or even worse, 
disregarded by the public. 

Why do such groups need lawyers ? Because the law is an atmos
phere pervading every aspect of our society . It tells us what _we 
can do and say, and where we can go. Any s~cietal innovation 
means disturbing this atmosphere-so obviously ill ustrated by the 
Civil Rights Act. To achieve their aims, today's extremist gr~up~ 
need new laws passed, some wiped away, and new interpret_atione 
of others. How can they obtain the proper influence and gu1danc 
without lawyers as part of their vanguard? Be it good or bad, to
day's lawyers control the quality of our future _society. . to 

Should the individual lawyer_ make thi~ choice to c~:mtnbute re 
tomorrow's America? No one will blame him for not domg so. Mo 
likely, he will be criticized, materially h_urt, an~ ~emain unre~og; 
nized by accepting the challenge. But, is he willmg to rema!n 1 
well-trained, popular-in-the-community efficient legal machine · 
Or, will he accept a much greater role-being a man? A.B.L. 

law+ Morals 
Former Dean Henry Brandis of the University of North Caroli~: 

Law School once remarked: "For two years I have not heard n
question raised as to whether it is morally right to break a co 
tract, but only what will it cost ?" to 

It is unfortunate that Dean Brandis should ever have had nt 
make such a statement. There is, however, a large school ?f _thougnd 
which accepts the view that law and moral s should be distinct /cal 
separate. Among others, this is the position of the AnalY 1tne 
School of Jurisprudence. For these people the law is simply v
command of the sovereign and it will be obeyed because the f s~ce 
ereign has the power to enforce his wil l. The power to en °t a 
would seem to be the ole criterion for judging whether or no ate 
particular command is a law. The purpo e of the law is to regJ\1ie 
the outer man. Morality is left to regulate the inner man, an. ner 
human creature i thus neatly compartmentalized into the in 
and outer man . js 

But man i more complex, and so too with the law. The la~ js 
not s imply a command enforced by the wi ll of the overeign. J ul- , 
much more. Law is a rule of action wh ich is obligatory, :p r~J11cl<S 
gated by proper authority, and for the common good. If it a ro· 
any one of the three component elements, the obligation, the Pon 
mulgation by proper authority, or the action toward the com~cJ1 
good, then such a command is not a law. The law is that area "''-et:Y-
is concerned primarily with the orderly regulation of civi l soci aJ1• 

Morality is concerned with the behav ior of the entire m;y, 
Morality can be simply defined as an "oughtn ss ." That is tf itJiS 
man has been endowed with a certain nature. It is part O ting 
nature to act in a certain manner. Basically, morality is man ac. e., 
in accordance with hi s nature. To act in any other manner, 1· 
deliberately acting contrary to th is nature, i to act immorallY• Jaw 

Man is by nature a social creature, a pol itical creature. r{~iil 
becomes a n cessary part of his exi tence if his so ial and po 1 ~}1e 
nature is to be regulated in an orderly manner. Obedience to afl 
law then b~comes a mora_l ob)ig:3-tion, or, there can be said to bd at 
?ugh~ne~s rn the l~w wh ich it 1s wrong to disregard. If look\ pe 
m this light, law 1s part and parcel with morality and cann° 
divorced therefrom. 

S. J. G. 
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Law Journal Digest 
ADMINISTRATIVE LAW 

Inquisitions by Officials: A Study of Due Process Requirements in Adminis
trative Investigations, by 0 . John Rogge. ~inn. L. Rev., May,_ 196_4,. :p. 1081. 

The author feels that there is a growing trend toward inqms1tions by 
officials which raise questions of constitutional righ~s of :pers?ns subpoenaed 
t~ appear before governmental investigators and investigative bodies. He 
discusses these "inquisitions" at both the state and federal level aI_Id suggests 
that due process under the Fifth and Fourt~enth Amendments. reqmre that the 
subpoenaed person be afforded the ~ollow~ng rights: the ~1ght to_ couns~l; 
the right to receive a transcript of his test1m?ny; and t_he right of 1mmumty 
from prosecution for those offenses about which he testifies. 

CONSTITUTIONAL LAW 
A Suggested Solution to the Riddle of Obscenity, by Albert B. Gerber. U. Pa. 

L. Rev., vol. 112, Apr., 1964, p. 834. . d 
The author urges that the Supreme Court of th~ ~mted St'.1tes a opt a n~w 

approach to the question of obscenity so that a m1r.nmum of interference with 
the freedom guaranteed by the First Amendment will_ be necessar~. He finds a 
need for a more intelligible standard of what constitutes obscem~y and sug
E:ests that a better approach might be to start with the assumption that the 
First Amendment protects all material. . 

The Constitutionality of Imposing Increased Community ~osts on New 
Suburban Residents Through Subdivision Exactions, by Ira Michael Heyman 
and Thomas K. Gilhool. Yale L.J., June, 1964, p. 1119. . . 
. The authors recognize that the extraordinary growth in subur~an populat~on 
Is creating complex physical, social, and fiscal problems which are being 
handled by an archaic structure of local government. The authors feel t~at 
the traditional formulations of the special assessment and c?st accoun~ing 
\Vhen applied to new subdivisions go to matters of equal protect10n and taking. 

INSURANCE AND TRIAL 
Problems of Compensability in Cardio-vascular Disease Cases, by Benjamin 

~arcus. Ins. L.J ., Sept., 1964, p. 517. . h ' h mpensation 
Doctors have been highly critical of the doctrines upon_ w ic ·a° f th 

for cardio-vascular injuries are based and of the medical e_vi e1:1ce O d' e 
relationship between the employment and the appearance of disa~ling car 10-
Vascular diseases. This article discusses, howeve!·, the progress bq1.ih ~as bee~ 
~ade in the face of this opposition by the doctrine of compensa 1 1 Y or /~h 
iniuries. Mr. Marcus presented the paper before !he annual mtheet11lm~rica~ 
Section on Insurance, Negligence, and Compensatwn Law of 
Bar Association. 

PROCEDURE 
The Work Product Doctrine in the State Courts, by John S. Holbrook, Jr. 

hlich L Rev May 1964 vol. 62, p. 1199. · f th 
Th~ ~utho/ points out' that_ ?ne of the object!ves of th;f c\~ti~o~edur: 

deposition and discovery prov1s10ns of the F ederal _ Rules ffi . nt trials. 
Was to encoura e settlements and to promote fair~r, m?re . e cie . h 
In this light th; author discusses some of the incons1stenc1es in a~plJin!s . t e 
doctrine of 'Hickman v. Taylor to state civil procedure rules an ec1s10ns 
interpreting them. 

REAL PROPERTY 
Sel_ected Problems in Leases of Community a~d R~gional Shopptg Centers, 

b;y Richard W Hemingway. Baylor L. Rev., Winter! 1964, rage the major 

01 The author. recognizes th~ . mod~rn urbaUn -t£P~t1 cen I~r tt~s light, he 
d_ethod of retail merchandising in the m e a es. h' on such 
/ 8cusses thoroughly the nature of _a shopping center 1fas~o~!~~nfreas and 
~ teas as: description of the premises ; easelm~n_ts pfi~d ~oven ants to operate; 
assageways; percentage leases and gross sa es, im 

and_options to review, extend , and expand: L Rev Jan. 1964 p. 44. 
Fixtures Under The UCC, by Homer Kripke. Colu~- 1 • with., tran~actio~s and 

Se 'l'h~ author points out that the UCC deals exte:~;:?tate in connection with 
lhc~}·1 t_y in personal prop~rty, ~ut onj: totch~1/ chattels acquire a permanent 
a.se fixture" problem, which anses w e~r/ng\h e . feels that section 9-313, the 
fi)(stoc1ation with a parcel of real ~state. 

1 
e ~u 01any question as to security 

i Ure provision, could be clarified to c ear up 
l\terest ' L R 

C s. . b W K Kerr St. Johns . ev., 
D 0ndominium- Statutory Jmplementat1on, Y · · · ~r·• 1963, p. 1. . . its historical background, 
an he article di scusses and defines condomimumt'.utes known as HP A, Hori
ioit current statutes deali ng with sa1:1e. tThe st~ what to look for and how 
th al Property Acts, are discussed in erms 0 

ey may be applied. 
TAXATION 

S Ed · S Cohen Va . L. Rev., May, 
19

6 
Uhstantive Federal Tax Reform, by wm · · 

~• P. 628. . ti cing lawyer. He di scusses 
the 1·. Cohen 's remarks are d1r cted to t h.e pra_c h this could be accompli shed. 
1h need for tax reform and suggests ways 1ft whlc ft the question of tax policy 
to ihauthor concludes that the lawyer_has i e~te~tion of the lawyers as any 
oth e economist when it should r eceive t e a 

'l'et matter of justice. . . J( ' d and Quasi-in-kind, by Emeric 
li'· ax Free Income : ompensatton m m ' 46 1

jher. Willi am and Mary L. Rev., _1964, Vo\i5~n~-- (i) Taxation of income 
i~ nihe author proceeds on thre bas ic a_ssump t f the tax burden than other 
!or ore condu cive to an eq uitabl e _apportion.men_ 0 t he only equitable form of 
inc~s of ta:>:ation, (2) Progress1v ~fat10:1nc

1
!me taxation is an instrume~t 

Of e ll1e taxation and, (3) Broadly sped 1~g. 1 onomic imbalance and economic 
ine conomic control a nd a mean s of re ucmg ec nature of meals and lodging, 
he (Uality. He then concludes that the t_ax free the ded uctibility of enter
lai~ th and accident plans,. group_ term in~uran~~~ various executive co1:1pen
sat" lnent expenses, the capital g'.1ins featur\of t of all those various items 
Sh lon plans and the preferential tax trea men 

ouJd be ab~lished. 
INTERNATIONAL LAW . S t ms by Samuel 

D 801lle International As1>ects of Communications Satellite ys e ' 
·1.'tstep. Nw L. Rev., Vol. 58, 1964, t 237. . ·re" relevant to making policy ~ei~ author sets out some of the ~act~ of h tellite system. Of particular 

~Ote810ns in establi shing the commumcat
1
10t s sa Jes of the federal government 

a~d are the author's reflections on the re a IVe .rt 
satellite corporation in international negotia wns. 

Staff photo by Jacobs 
Mr. Justice White ponders argument during Moot Court competition. 

Catholic U. Defeats Law Center 
For Regional Moot Court· ·Crown 

Catholic University Law School de
feated Georgetown Law Center in the 
regional finals of the National Moot 
Court Competition at the Court of 
General Sessions on November 21. 
Supreme Court Justice Byron R. 
White, U. S. Court of Appeals Judge 
J. Skelly Wright and Washington at
torney Gilbert Hahn, Jr., constituted 
the court. 

Thayer Baldwin, Mass., '65, Paul 
Cullen, Conn., '65, and John Rogers, 
Tex., '66, formed the Georgetown team 
which had previously defeated Amer
ican University and Howard Univer
sity. James Hunter, Richard Wood
ard and Mrs. Paul Malloy formed the 
Catholic University team. Professor 
Richard Ahrens was the coach of the 
C. U. team and Professor Bernie R. 
Burrus was the Law Center coach. 
Mr. James Earnest, President of the 
D. C. Chapter of the American College 
of Trial Lawyers, presented to James 
Hunter the College's award for the 
best individual participant in the 
competition. 

The case before the court involved a 
jurisdictional question and a question 
in the law of contracts. The juris
dictional question was whether certain 
advertising, solicitation and sales by 
two foreign corporations-which ef
fectively placed a defective instru
mentality in a state with subsequent 
injury to a resident of the state
were sufficient activities to subject the 
corporation to the personal jurisdic
tion of the state courts, and were suf
fici ent contacts to satisfy the due 
process clause of the Fourteenth 
Amendment. 

The principle cases discussed in this 
regard were Hoopeston Canning Co. 
v. Cullen, 318 U. S. 313 ( 1943), Singer 
v. Walker, 250 N. Y. S. 2d 216 (App. 
Div. 1964), and International Shoe 
Co. v. Washington, 326 U. S. 310 
( 1945). These cases held , respectively, 
that there is no need of actual pres
ence to constitute the "transaction of 
business" in a jurisdiction, that a 
breach of warranty resulting in physi
cal harm is also a tortious wrong, and 
that assertion of jurisdiction over for
eign corporations satisfies due process 
requirements if reasonable in view of 
"traditional notion s of fair play and 
substantial justice." 

The question in the law of contracts 
was whether an implied warranty of 
fitn ess of goods extends from manu
facturer and retailer to the ultimate 
consumer or user and exists inde-

pendentfy of an:i"privily betweeri" the
parties involved. The principal cases 
discussed were Henningsen v. Bloom
field Motors Inc., 32 N. J. 358, 161 
A.2d 69 (1960) and Jakubowski v. 
Minnesota Mining & Mfg. Co. 80 N. J. 
Super. 184,193 A.2d 275 (1964) . They 
held that a warranty existed on any 
article which, when properly used, is 
likely to become dangerous if not 
properly designed or fashioned; and 
that this warranty extends to any 
person who, in the reasonable con
templation of the parties, is likely 
to become a user of the article. 

Staff photo by Jacobo 

Paul Cullen, Mass., '65, addresses 
court. 

NEW PUBLICATION 
Freedom From Federal Establish
ment. By Chester J. Antieau, S.J.D., 
Arthur T. Downey, LL.M., and Ed
ward C. Roberts, LL.M. The Bruce 
Publishing Company, Milwaukee, 
1964. Pp. xiv, 272. $6.00. 

The authors emphasize that the 
sole purpose of the study is to "set 
forth the American experience and 
attitudes that are relevant to a 
clearer understanding of the reli
gion clauses of the First Amend
ment." The work is the first pub
lication of the Institute for Church
State Law of Georgetown Law 
Center, and will be reviewed in the 
third (Spring) issue of R es lpsa 
Loquitur. 
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Courtesy of Berens Co. 

Pine Grove: Condominium complex (in background) 
at Isla Verde, Puerto Rico. 

Multi-Faceted 'Condominium' 
Emerges as New, Promising Area 

By James C. Brincefield, D.C., '66 

As unfortunately happens 
often in the law, when new de
velopments occur rapidly and 
simultaneously in different parts 
of the country, different conno
tations attach to words coined 
or revived to express new con
cepts. The semantic problem 
worsens when each state almost 
contemporaneously attempts to 
define statutorily the entire lex
icon of new legal terms. 

So is it with the word "Con
dominium" and with the related 
terms which express condomin
ium-type ownership and housing. 

In general, the word refers to a 
combined form of ownership in real 
property. It always includes two 
basic ideas-a certain kind or com
bination of legal relationships and a 
subject matter or res to which these 
relationships refer. 

But the word itself has been differ
ently used and defined to signify one 
of four basically dissimilar concepts. 
One of these is a development or 
project of many buildings in which 
the individual unit (apartment) own
er holds a fee title to his own unit 
and a tenancy-in-common with other 
unit owners to certain common facil
ities and areas. 

There are many conceptual and 
definitional differences even in the 
meanings assigned to "unit" and "com
mon facilities and areas." There is 
general agreement that "unit" refers 
to the particular area within a speci
fied building, which area is held in 
fee by the unit owner; but whether 
this area is merely a cube of air 
space or whether it is a part of the 
physical structure itself is a matter 
upon which there is little agreement. 

Neither meaning is wholly satis
factory. If the unit is, one in which 
the fee is defined as a cube of air 
space, one of the many problems is 
that it becomes necessary to have a 
multitude of cross-covenants and ease
ments to guard against encroach
ments resulting from construct!o!lal 
variations from the deed descnbmg 
the unit (if it has been drawn before 
construction) or encroachments re
sulting from settlement and shifting 
of the building (if the deed is drawn 

after construction). On the other hand, 
if the unit is defined as a part of the 
building itself, what happens to the 
fee when the building is destroyed? 

Naturally, the absence of accord on 
this point leads to great disparities in 
the definitions of common elements 
and facilities within the building it
self. Also, the interest of each unit 
owner ip. the vari9us defining areas 
held in common in 'fCgiven develop
ment may become quite complex. For 
example, at least four different "com
mon-areas" might easily exist in a 
large project-(a) a recreation area 
owned in common by all the unit 
owners in the development; (b) a 
swimming pool owned in common by 
some only, such as those owning 
luxury apartments; (c) areas of land 
supporting individual buildings, which 
land is owned in common by all the 
unit owners of that building only; ( d) 
areas within a building, such as stor
age areas, owned in common by some 
only of the unit owners in that build
ing. 

Second Concept 
A second concept defined and signi

fied by "condominium" is a single build
ing in which the unit owner holds as 
in concept one. This is probably the 
most widely used legal definition of 
condominium and it has the added 
advantage of conforming to the gen
eral usage of the building trade. 

A third definition is one unit, in a 
multiple-unit structure, in which the 
unit owner holds a fee title and, usu
ally, the common elements and facili 
ties of that building and the land be
longing thereto in which the unit 
owner holds a tenancy-in-common with 
the other unit owners in that building. 

A fourth meaning is ownership in fee 
of one or more units in a multiple unit 
structure, usually coupled with a ten
ancy-in-common in certain other speci
fied areas. 

Upon inspection, one notes the fun
damental conceptual difference be
tween the first three definitions and 
the fourth. Concepts I, II and III 
define condominium as a res in which 
a certain stated kind or combination 
of property interests inhere. Concept 
IV defines condominium as a kind or 
combination of property interests in a 
r es. A contrast may serve to clarify 
the difference. The Am.Jur.2d defini
tion follows along the general lines of 
concept II: 

"Condominium-. . . a type of 
community apartment building . .. 
in which each resident has a fee 
title to an apartment while being a 
tenant-in-common of certain com
mon or general facilities ... " 
The definition offered by the Vir

ginia statute substantially follows 
concept IV: "Condominium means the 
ownership of single units in a multiple 
unit structure with common elements." 
Note also, the absence, in the Vir
ginia statute, of the tenancy-in-com
mon aspect usually associated with 
condominium-type ownership. This 
was probably merely an oversight on 
the part of the draftsman since the 
statute goes on to deal at some length 
with the tenancy-in-common part of 
condominium-type ownership. 

These, then, are the principal mean
ings that attach to the word con
dominium throughout the United 
States. To find its exact meaning in 
a particular jurisdiction, of course, it 
is necessary to look at the applicable 
statute. For the reasons noted in con
c~pt II, the author will employ it as 
his basic definition of condominium. 

Popularity 
The next issue at hand is where did 

the concept originate and why is it 
suddenly so popular? 

There is substantial evidence that 
this type of housing was known in 
Roman times. It has existed in many 
European countries for some time, 
and even in some parts of the United 
States, without benefit of statutory 
implementation. But despite this his
toric recognition, condominium did not 
begin to flourish throughout the United 
States until immediately after a dec
ade or more of intense experimenta
tion with them in Puerto Rico and the 
passage of an amendment to the Na
tional Housing Act in 1961, which 
authorized the FHA to grant mort
gage insurance to condominium proj 
ects. Since the amendment permitted 
such insurance only where condomin
iums were sanctioned by state law, 
the states became quite anxious to 
change, codify or implement the local 
common law by statute to assure de
velopers and the FHA of the legality 
of condominiums. Further, the states 
felt the need for certain regulatory 
provisions to protect individuals from 
incompetently planned or actually 
fraudulent projects. 

From the latter part of 1961 through 
1962, eight states enacted condomin
ium legislation. In 1963, the flood 
gates burst when 31 more states 

Courtesy of Berens Co. 

Condominium under construction, San 
Juan, Puerto Rico. 

joined them. At this time almost all 
the states and the District of Colum
bia have condominium legislation on 
the books. 

The next issue is, what are the 
principal features of the requirements 
for establishing a condominium proj 
ect? 
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Prescinding from the details of i~
dividual statutes, there are three_basw 
features required and present 1!1 a 
condominium plans of organization
( 1) a general deed or declaration; 
(2) individual unit deeds, and (3) by
laws. 

The declaration submits the pr~p
erty to condominium-type o~ne_rsh1P· 
It generally includes a descnpt1on ~f 
the entire property, the nature oft e 
ownerships therein, the pres~nt_ or 
projected locations of the buildmgj 
therein, the locations and gene~a 
descriptions of the individual um~s 
and a definition or description of \ e 
common elements and areas of t e 
buildings and grounds, and the own_er
ships therein. Often, the declaration 
will also include certain general co;· 
en ants or regulations governing \ e 
unit ownerships in their use of t e 
property. Details in this respect are 
usually left to the by-laws. . e 

The individual unit deeds !nclud t 
most of what is in the declaration ~u 
describe with greater particulan!Y 
the unit itself and the ownership 
therein. 

By-Laws 
It is often said that the by-laws a~: 

the heart of the condominium. If t to 
project is to run smoothly, even 'th 
succeed, they must be drafted W1. 
great care. The by-laws must contain, 
with great particularity, the agr_eeg 
ments of the unit owners concernilhe 
the management and operation of t it 
condominium, the interests of the unof 
owners therein, the proper use ther\5 and many other details too numero d
to go into this article. (In the conc)Uus 
ing article in this series the ".arI~he 
provisions which shouJd be_ in me 
by-laws will be examined in sould 
detail.) Pr obably the by-law_s sho nd 
be recorded, but the declarations a 
unit deeds must be recorded. the 

Ownership- plus-economy ~re 011• 
principal reasons for going into { nd 
dominium. In urban areas where ~re 
itself is scarce and lands-costs ill 
high, there is an obvious economY

0
ng 

distributing this land and c<?st am ers, 
the maximum number of umt owntive 
Thus, condominiums are an attri3c for 
solution to the problem not on Y also 
developers and city planners, but ball 
for individuals who desire an u~od· 
location which they can own at.; two 
erate cost. These last are t e . in 
main advantages of unit ownership 
a condominium. d co· 

As compared to apartmen~s an coll' 
operatives, the unit owner in a fle 
dominium is just that-an ow1r{ 1der 
is not a tenant nor is he a stoc O be 
with a right of occupancy. It rnaY de· 
conceded that ownership is rn°('\11y, 
sirable than tenancy, psychologtcallY 
as a matter of status, and prac 1 witll 
as a matter of freedom to deal does 
one's own as he sees fit. one w for 
not pay rent with nothing to sho·ty ill 
it, but rather develops an eq.~: fof 
what is also a source of secuJI ~d so 
one's family. Nor need one dePfvencY 
heavily upon the continue_d so co-oP· 
of othel's as is necessary in ~t'on of 
This independent financial posi ~rellt· 
the unit owner is probably the ·niurllS 
est single advantage of condom1 

over co-ops. 

Economy 0er· 
't oW As to the economy of um rnPleS 

ship in a condomin ium, t~e _exa pJall 
are legion . The condon11niull'I tageS 
shares the major financial adv3 nqu1Jll· 
of co-ops, such as sav ings on nd irll
tity purchases, maintenance a con
provement expenses; ~~t, tJso;ving5 

dominiums afford add1t1ona ~ sucll 
attendant upon home owners~ip froffl 
as the non-recognition of g~in extellt 
the sales of a residenc~ to t ehe pur
the sales price is applied to .;hin ollj 
chase of a new residence wi 1oc9 
year, deductions allowed f~~5ual~1 
propel'ty taxes, uninsured nit 1S 
losses depreciation if the u •d oil 
rented or leased, interest P81 
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lllortgag-e indebtedness and homestead 
exemptions also. One may mqrtgage 
~~e apartment as his individual needs 
irect, and realize capital gains upon 

a[ppreciation in the value of his unit. 
Condominiums - Massachus e tts f a~ses Condominium Enabling L egis
ation, 77 Harv. L. Rev. 77 (1964)] 
The major problems associated with 

condominium ownership today may be 
~~assified under three major headings, 
. e. second two being perhaps sub

d1v1sions of the first: ( 1) the inade
~Uacies, oversights, confusion and 
~ust plain bad law inherent in hastily 
I rafted legislation dealing with new 
_egal concepts; ( 2) freedom of the 
1ndividual unit owner versus adequate 
control by the group of unit owners 
over the individual; and ( 3) rights 
t{:d liabilities of third parties versus 

ose of the group of unit owners. 
The states may attempt to deal with 

\he.second and third problems through 
eg1slation and thus include them 
fithin the first or leave their solution 
th the unit owners themselves through 

e declaration and by-laws. When 
}he state or jurisdiction takes the 
horiner course, it is well advised to 
eed the following covenant: 
"The wisdom of providing for hori

~r1tal ownership (condominiums) in 
t' IS jurisdiction has not been ques-
10ned, but if the statutory imple

lllentation of this policy creates a dis
~l'oportionate number of problems, 
the salutary effects of the lee-islation 
are nullified." [Comment, The Con
f0minium: Apartment Ownership in 

( 
0uis·iana, 37 Tulane L. Rev. 482 
1963)] . 
. The concluding article of this series 

'IVill examine in detail and compare 
t~e condominium enabling acts of Vir
Ytnia and the District of Columbia. 

Prof. Gaghan Honored 
At Anniversary Dinner 
c .Professor Joseph F. Ga_irhan re
lIIV'ed a 175th Anniversary Medal of 

0nor from Georgetown University ~t the Faculty dinner on October 10, 
1J 6_4 . The Medal , commemorating the 
a niversity's 175th anniversary, was 
lllWa_rded to those the University feels 
w~r1t special pr ai se, in accordance 

lth the theme : "Wisdom and Dis
~\r~ry for a Dynamic World ." The a ll1versity's Vice President, The Very 
8 

ev. Gerard J. Campbell, S.J. , pre
e~ted the citation which read: 

ci Georgetown University so gra
'th,Usly desi,qnated by Pope Pi~s XI 
le e A_lma Mater of all Catholic c?l-
11. Iles in the United States'- a desig
/>ation generously affirm ed by Pope 
h au1 VI - now celebrating the one 
/f tdred and seventy-fifth Anniversary 
Ji' her establishm ent b11 the Venerab le 
4.°Unde?· of the A m erican Hierarchy, 
8[ Chbishop J ohn Carro ll, wishes to 
)) are her joy and high sense of pur
.,.,,_08e with men and women of achieve
h ent. A ccordingly , to signalize the 
0~PP11 milestone of the University's 
10{ hundred and seventy-fifth year, 
q1 Jch coincides with the one hundred 
Qd 8~venty-fif th anniversq,ry of the 
u 0Ption of the Constitution of th_e 
bentt_cd States, under w hich this Uni
c/8ity and other f r ee institutions have hte into being and flourished, we 
<'l.n11e. caused to be struck the 175t_h 
in, niversary Medal of Honor. By this 
)):ans Georgetown Universit,y would 
4,. Oclaim at an hour of international 
lef ency and promise, of great ch_al
he (Jc and even greater opportunit1J, 'W· A.nniver sar11 · Observance Theme, 
11.a 18~om and Discover11 f or a Dy.
ti· '>nic Wor ld' as true to the tradi-

on ' ' • l he .8 of her spiritual and inte //ectua h/1ta,qe , she confidentl11 rededicates 
th i-aelf to her historic ideals and to i Unfo lding f uture." 
t rofessor Gaghan was appointed 
suat Librarian in 1935, and served as 
~r~ until 1954. He was ap~oin ted 
ells :f~ssor of Law in 1937. Duri ng the 

Uing year s he has conducted classes 
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in Legal Research, Torts, Practice, 
Procedure, and Insurance, with the 
exception of the years 1942-1945, when 
he served in the army. 

SHORT STORY CONTEST 
R es Ipsa Loquitur announces a 

short story contest open to all Law 
Center students except those on the 
Editorial Board. 

The story must be original, 800-
1500 words, and deal with some 
aspect of the Law. The winning 
entry, as judged by the Editorial 
Board, will be published in the 
Spring Issue of R es lpsa Loquitur; 
the winning author will receive two 
tickets to the National Theatre. 

All stories must be typed, double
spaced, and turned in to the Res 
Ipsa Office ( corner of 6th and E 
Sts., 3rd floor) or to the Regis
trn's Office by 5 P.M., February 
20, 1965. 
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Prof. Joseph F . Gaghan 

CLAYTON,- cont. from p. 1 
the limitation of the Court's. power 
by Congress, thereby destroy_mg the 
Supreme Court as an effective and 
independent third arm of the Govern-
ment. . "b"l't Clayton does not feel this poss1 1 1 Y 
is imminent, but he f eels that the 
situat ion may worsen because the 
Supreme Court refuses to ta~e re
medial action . He feels the existence 
of thi s dan ger can be buttress~d. by 
refer r ing to the Court's 1957 dec1s1ons 
in the loyalty-secur ity a~e~ that 
nearly resulted in laws re.strictmg the 
Supreme Cour t's powers m _that are1!-, 
and- more recently- the h beral fib
buster led by Senator Paul D~u~las 
(D., I!L) that prevented a . similar 
fi ht in the area of reappor t10nment. 

gAlthough the Supreme Court has 
ameliorated t he si tuation so1;1~what , by 
moving slowly in some sens1t1ve areas 
(for example. the co~s~ryat1on o_f t~e 
Court's Power in t he s1t-m quest10n .> 
and by making more frequent public 
appearances, Mr . Clayt on f eels much 
more must be done. 

F . t he said the Supreme Court irs , • . • e · ally must realize that a dec1s1on, esp c1 
d On "principle" that affects one ma e ' 

the general publi c is not full y succe~s-
fu l un t il it is accepted by t hat public. 
Secondly, Clayton said, the Court 
should reali ze that the dars. whe_n the 

ublic would accept a dec1s1on s_1 mply 
Pb ·t came from t he highest ecause I I de 
court are gone-the peop e now -
mand an explanation and reasons they 
can accept. . h 

In order to facihtate sue an ar-
rangement, Clayton made several sug-
gestions : b d ·ts 1 The Cour t should a an 0!1 . I 

. t· f hand ine- down all dec1s1ons prac ice o N 6 See CLA YTO , p, 
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Dr. Walter H. E. Jaeger 

7acuttu 7ootnoteJ-
Dean Paul R. Dean recently deliv

ered a lecture on fiduciary taxes to 
the second session of the Trust Exam
ination School in Washington, D. C. 
This school, conducted by the Office of 
the Comptroller of the Currency of 
the Treasury Department, is the first 
of its kind established by a bank su
pervisory agency to provide intensive 
study in this specialized area . 

The Dean's subject was to instill a 
recognition that one of the chief prob
lems confronting both the corporate 
fiduciary and the estate planner is 
that of taxation. Trust personnel 
should understand taxation as spe
cifically applied to estates and trusts. 

The laws, regulations, rulings and 
court decisions surrounding federal 
taxation and affecting the corporate 
fiduciary was the nucleus of the lec
ture. 

Dr. Walter H. E. Jaeger, professor 
of Contracts, represented the Law 
Center this summer at universities 
and conferences, and submitted an ar
ticle to the Wash burn Law Journal 
entitled, "Joint Ventures: Recent De
velopments." 

He also continued work on the four
teen volume third edition of "Willis
ton on Contracts". Volume 8 was 
scheduled for r elease in November, 
1964. The treatise was cited as au
thority for a recent Supreme Court 
decision. 

F rom August 8-14, Dr. Jaeger was 
the Georgetown delegate to the Amer
ican Bar Association meeting at the 
Waldorf Astoria in New York, and 
delivered a report as chairman of the 
Publications Committee and editor of 
the newslett er of the General Prac
ti ce Sect ion of the Association. In 
September , he attended the Foreign 
and Comparative Law Conference at 
Columbia University sponsored by the 
Parker School of Foreign and Com
parative Law. 

Mitchell Rogovin, Adjunct Professor 
of Tax P roblems of E xempt Orga
nizations, is presently the Assistant 
to the Commissioner of the Internal 
Revenue Service. In the fall of 1964 
he spoke a t t he Tax Conferences of 
Chicago and Syracuse Univer sities, 
and lectured at the Denver and South
ern Californi a Univer sities Tax Insti
t utes. 

During the past summer, Rev. Dex
ter L. Hanley, S.J., Professor of Labor 
Law and Criminal La,v, was a dele
gate to t he Ninth Congress of Inter
national Criminal Law at The Hague. 
Al so, he par ticipated as a panel mem
ber of the BNA-F BA Br iefin g Confer
ence on the r egul atory provisions of 
the Land rum-Griffin Act. 

In t he labor law field , F ather Han
ley also direct ed the Conf erence on 
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Labor Negotiations in the Construc
tion Industry held in October, l!J64, 
sponsored by the Associated General 
Contractors of America in coopera
tion with Georgetown University. 

He has been appointed to the Com
mittee on Academic Freedom and 
Tenure of the Association of Amer
ican Law Schools, and will serve on 
the Executive Board of the Committee 
on the Constitutional Guarantees of 
the Rule of Law, of the World Peace 
Through the Rule of Law Center. 

New Criminal Program 
A new program in the field of 

criminal procedure has been an
nounced for third year law students in 
the District of Columbia. Sponsored 
by the United Planning Organization, 
in conjunction with the National De
fender Project of the National Legal 
Aid and Defender Association, the 
course is an experiment to improve 
the administration of criminal justice 
by training the students for the de
fense of the accused in criminal cases. 

The course, to be conducted at 
Georgetown Law Center, is open to 20 
Law Center students and to 20 stu
dents from other law schools in the 
area. The students will concentrate 
on all the facets of criminal practice, 
with stress being given to the investi
gation and research of the cases. They 
will receive a stipend in return for 
their volunteer work which is ex
pected to cover approximately 150 
hours, and which will be conducted in 
coordination with the specific attorney 
of the Legal Aid Agency to whom 
each student will be assigned. 

In addition to this field work, the 
students will have classroom instruc
tion. Associate Dean A. Kenneth Pye 
moderates the students in the field of 
confession suppression, and the search 
and seizure rules are taught by Pro
fessor William W. Greenhalgh. Pro
fessors George W. Shadoan and Gary 
Bellows teach pre-trial and investiga
tion tactics and motions practice, wit-h 
Professor Joshua Okun teaching in
;;anity defense and sentencing. Pro
fessor David J. McCarthy supervises 
the bail instruction. 

Dean Pye, in announcing the new 
program, described the scope of the 
course as including "everything other 
than the actual representation of the 
accused in the court-room." He 
pointed out that the practical experi
ence of investigation and research is 
expected to develop in the student the 
ability for the competent defense of 
the indigent defendant. At the same 
time, he said, the students have the 
opportunity to apply the principles 
which are advanced in the classroom. 
This should enable them to achieve a 
proficiency in the field of criminal 
procedure which will be of benefit both 
to the students and to the practice of 
criminal law in the District of Co
lumbia. 

Photo by Reni 

Rev. Dexter L. Hanley, S.J. 
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CIVIL RIGHTS GROUP 
EXTENDS OPERATIONS 

By Louis Legum, Va., '66 

The two-year-old Georgetown 
Law Students Civil Rights Com
mittee is currently taking part 
in a group designed to bring 
attorneys and Law Students 
from the Washington area into 
active participation in the civil 
rights problems of Virginia and 
North Carolina. 

The most intensive phase of this 
program has been the North Carolina 
Voting Project which was formulated 
at the request this fall of the Hali
fax Voters Movement for legal assist
ance. Students from Georgetown, 
Howard, and · Yale went to North 
Carolina to observe procedures during 
registration and election days, with 
the hope of discouraging any dis
criminatory practices. There were 
approximately 25-30 Law_ Center Stu
dents participating in the pr-0ject. 
Volunteer help was also provided by 
Professor Chester Antieau, Shelley 
Bowers, a former Prettyman Fellow, 
and Johnny Weiss, of the Labor De-

~ partment. 
Last spring, the Halifax Voters 

Movement was forced to resort to a 
court order to prevent a slow-up by 
the county in Negro registration. In 
the county seat of Halifax, a registrar 
was persistently unavailable during 
the initial fall registration period. 
Four Duke undergraduates, serving 
as pollwatchers, took notes on the 
registrar's activities and converted 
their records into affidavits. 

These affidavits were made avail-
able to Phil Hirschkop, LL.B., '64, 

' wh-0 was. .worls;iJ1g ~on anotlier -case in 
the county, and he sent a strong letter 
of protest to the Board of Electors of 
Halifax County. There was no answer 
to the letter, but the foll-0wing week 
the city had a new registrar. This 
incident had a salutary effect on the 
movement and county, and there 
proved to be no more major difficulties, 
either during the rest of the registra
tion period or on election day. 

Another case upon which the Law 
Center organization has been working 
in Halifax County concerns high 
school teacher Mrs. Willa Johnson of 
Enfield, who is seeking a reinstate
ment in the county school system. 
Mrs. Johnson has 12 years of teaching 
experience and her accreditation in
cludes some graduate work at Howard 
University and the University of 
Pennsylvania. She has been active in 
the Halifax Voters Movement and her 
husband was a recent candidate for 

Bell photo 

Registration Workers outline precinct 
drive. 
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the state legislature. Her uncle was 
one of the plaintiffs in the spring 
primary injunction suit. 

Since 1955, North Carolina has 
voided any tenure policy by providing 
that teachers have their contracts re
newed from year to year. As a conse
quence, this year the District Board 
of Halifax County considered Mrs. 
Johnson's renomination at two differ
ent meetings, but refused to renew 
her contract. Mrs. Johnson has filed 
a suit in the Federal District Court 
asking for injunctive relief and dam
ages on the theory that the county 
board cannot predicate its admittedly 
discretionary right not to rehire her 
for exercising her constituti-0nal rights 
to participate in civil rights work. A 
consent order has been granted by the 
court which required the county board 
to keep her position open and to hire 
a substitute until the final hearing on 
December 8. 

The Georgetown organization, which 
co-operates with the Law Students 
Civil Rights Research Council, is 
headed by Mike Starr, Conn., '65, 
chairman; Steve Rosenberg, R.I ., '66, 
and Jim Trowbridge, Conn., '66, co
directors of research, and Brian Pad
dock, Calif., '66 , director of field pro
g rams. 

Other projects being planned in
clude the Chapel Hill sit-in appeals, 
and a miscegenation case in Virginia. 

Staff photo by Jacobs 

The Very Rev. Gerard J. Campbell, 
S.J., addresses Convocation. 

LBJ, cont. fro m p . l 

joint effort to increase ties between 
North America and Europe; guaran
tees that the Federal Republic of 
Germany always will be treated as an 
honorable partner in the affairs of the 
West, and finally, a forward -movi ng 
common effort for progress by free 
nations. 

These joint efforts are necessary, 
the President said, because modern 
communications and travel systems 
have made distant capitals into close 
neighbors. Further, he said, " We must 
not now let success and prosperity 
strengthen the forces of inertia or 
dull the sense of urgency. Our very 
success opens the door to the revival 
of the ancient rivalries which have 
so -0ften torn the fabric of our so
ciety." 

"The agenda for future progress 
does not consist of a single dramatic 
step," Mr. Johnson continued . "It is 
made up of action- action across t he 
whole range of common interest which 
is the bedrock of our Alliance." 

Several times the President was 
stopped by applause. But perhaps the 
points which most hit home with the 
audience were those dealing with a 
common defense of the W est. "Ours 
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New S.B.A. delegat es; First Row, from left: Grudziecki, Easton, Stanley, 
Wolff. Second Row, from left: J oseph, Goldstein, Ginty, Atkins. 

First Year Students Elect Six 
Student Bar Representatives 

The first year morning division stu
dents elected six Student Bar Asso
ciation Representatives, on November 
13, to serve until the spring. 

Representing Section I will be 
George Atkins, Mass., '67, and Jim 
Ginty, Mass., '67. Atkins received an 
A.B. in economics at Boston College. 
Ginty was graduated from Notre 
Dame with a B.B.A. The two should 
have no difficulty working together as 
they both hail from Salem, Massa
chusetts, are roommates, and share an 
interest in corporation law. 

Elected by Section II were Lenny 
Goldstein, Md., '67, and J eff Joseph, 
N .Y. , '67. A Greenbelt resident, Gold
stein received a B.A. in political sci
ence from the University of Mary
land. He is interested in serving on 
the S.B.A. Committee which works 
with undergraduate pre-law students, 
arousing their interest and preparing 
them for a professional curriculum. 

remains the largest strength , and ours 
a most awesome obligation," he sa id. 
"But we do recognize the reasonable 
interest and concerns of other allies 
... We come to rea son , not to domi
nate. We do not seek to have our 
way, but to find a common way." 

Turning to econom ic and social in
terests the President asserted that the 
United States has an interest in a 
"r ising standard of living for human
ity." He pledged a continuing effort 
to lower industrial tariffs and to study 
the political and human problems of 
agriculture. H e commented, "None of 
us wi ll be finally secure in a world 
divided in to hosti le camps of ri ch and 
poor or black and white." 

Summing up , President Johnso n 
said th is unity is not a "question of 
arms or wealth a lone. It is a question 
of movin g ahead with the t imes and of 
vision and persistence and the willing
ness to surmount the barrie rs or na
tional rivalry against which our an
cestors have always collided." 

CLAYTON, cont. from p. 5 
for the week on one day. Referring 
to his own personal ex perience cover
ing the Court on January 25, 1962, 
-when fifteen (15) decisions came 
clown, including the prayer case, an 
important obscenity case, the Brown
Shoe Anti-Trust Case, and an order 
declaring the California Narcotics 
Law unconstitutional - Mr. Clayton 
stated it is impossible for a reporter 

Joseph hails from Manhattan and 
holds a B.A. in political science frts 
Middlebury College in Vermont. 

5 an S.B.A. delegate, his main interes\ 
will lie in publicity and developmen 
of an effective tutoring program. Jll 

The newly elected delegates fro 
Section III are Jack F . Stanley, N.Y., 
'67, and. Bill ~olff, O!'1io, _'67. St~~ 
ley received his B.A. m h1sto!'Y frfhe 
Notre Dame, and Wolff received 

11 A.B. in government at Georgeta~ · 
Both delegates-elect are approach1~3 
their courses with open minds, a al 
say that they want to enter gener 
legal practice. nd 

Ronald Grudziecki, Md., '68, ~be 
John Easton, Jr. , Va., '68, arE_J eS• 
evening division representatiV nd 
Grudziecki g raduated from Maryla .11 
University in 1962 with a degree r~
metallurgical engineering. Eastouni
ceived his B.S. in 1964 from t he 
versity of Colorado. ---

to understand or write intelligi~J 
about such a great mass of mater ~ 
as a result, the public_ gets_ on ~e,v 
supe rficial, and often m1slead1ng "•ell· 
of the decisions. Many times the ;Jed, 
saning of the Court becomes ga! n of 
thereby compounding the confusio tbiS 
the public. A possible solution to deci· 
problem would be to hand down ave 
s ions in smaller g roups, and to ~ of 
summaries, or at least head note heJ'l 
the cases, ready for newsmen W 
deci sions are made. vise 

2. The Supreme Court coul? t eleould 
important cases. This practice "'. tile 
g ive the peop le a chance to hea1rn0 re 
a rgu ments for both sides. Even ques· 
important, they would hear t he tile 
tions of the Justices and could see 
decision taking shape. rnade 

3. Some provision could . be,, _fof 
for a "post-deci sion di scussion .. tile 
example, experts could explaind the 
importance, the reaso ns for, an tbe1 
nuances of deci s ions. Perhaps 

8
y;s• 

could answer quest ions from then 
men as well. 1'Pert 

4. At the very least, la~~ers \ 0uld 
in th e fi eld of the dec1s1on \iic a 
speak out, thereby g iving t he pu isiofl· 
well -i nformed opi ni on on the de~ 0nc 

Mr. Clayton concluded tha ever1 
phrase wh ich has meaning fo~fcllJllf 
democratic institution, has pal court 
importance for the Supreme 
in these changing years: 00nef 

" ... to the people we come, 5 

or later . .. " 
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Law Center Faculty Contributes 
To Labor Negotiations Conference 

By Jeff Joseph, N.Y., '67 

WHAT do you think of bringing public relations men and pub
licity into labor negotiations? 

HOW do you handle the local union leader 'Yho holds out for a 
settlement twice as high as all of the other umons have agreed to 
and wants to set himself up as a hero? 

WHAT is a good length for the term of a labor agreement? 
These were some of the question~ a~ked and ans~ered when 

representatives from 35 states, the District of Columbia, and Can
ada rubbed elbows and traded ideas last month at the two-d~y 
Labor Negotiations Conference held at the Sheraton Park Hotel m 
Washington, D. C. . 

The conference, sponsored by The Associated qener:a,l Contractors 
of America in cooperation with Georgetown UmversitY_, had ma_ny 
authoritative guest speakers, whose ranks were sprmkled with 
several prominent members of the Georgetown Law Center Faculty. 

The program centered around a 
nucleus of four distinct " sessions," 
h_roken up by two luncheons, ~ recep
tion, and a dinner. Each session fe~
tured discussion on a selected topic 
Which was conducted by a set of ex-
Jlert panelists. . 

Typical of the spirit that prevailed 
throughout the conference was this 

benefits. He explored the subjects of 
paid holidays, 2-4 hour-show-up time, 
hiring ratio in regard to older work
ers, pensions, health programs and 
zone wage scales. 

Patrick C. O'Donoghue, Adjunct 
Professor at the Law Center, was a 
Second Session panelist and was con-

First afternoon session, Labor Negotiation Conference. 

tr111ark by Willi am E . Naumann , 
Stice P resident, M. M. Sundt C?n
a ruction Company, in t~e openmg 
ddress of the Second Session : 
" f tr • . . I'm afrai d that one o o~r 

thOUblcs at the bargai ning ta~le 1~ 
at we t ry to be good bargamers 

~nd You and I know that some of the /St bargainer s in the world are Arab 
~Ilg dealers, or out in my countr y, th 
h oi-sc. trader- is a pr t t y fir~t-rat~ 
lea;f!:amer and if you need a cli ncher, 
a~ s sec wh at Webster has to s~y 
''l'out the in trans itive ve rb- bargam. 
a O negotiate over the terms of an 
t[rccrnent ; to haggle . .. . To cont_end; 
ch 8trugg le. Synonym : Negotiate; 
f affet· ba.,..,.le dicker. To transfer or ' ,.,,., ' . t , d as a consideration ; to bargam, 1 a e; J0 barga in one ho rse for another. 
~ 0 w I ask you how can you be a 
h~od bargai ner without acting like a 

tse trader? . . . " 
fe Walter A. Maggiolo, Adjunct Pro
~ 880r at the Law Center, was_ a 
\vh~eli st during the Fi rst Session 
~ 1ch . dealt with "Trends in . Labor 
duef!:otiations in the Construct1_on In
th str~." Mr. Maggio!?, who _is_ al~o 
the b 1rector of Mediat10n Act1v1tr _m 
t1· e Feder al Mediation and Conciha-on S . f . ervice, discussed t rends m rmge 

cerned with " Improving the Attitudes 
f Labor and Management at the 

Bar aini ng Table." Mr . O_'~onog~ue 
g t d that good adm1mstration 

commen e · t act I d to better agreement m con r 
ea s. . "The individual con-

f1~ffci~1~;,1,?~! said, "shouldn't mak: t 7d 
reements; the agree1:1e~ts s ou 

~g handled by the Assoc1at1on t o pro
d~ce uniformi ty." He further adde_d 
t h t the unions have to educa_te bus1-

a ents and that "the mte rna-
ness ag . 1 I · every 
t ional cannot direct oca s m t "t 

. i·ts powers under the cons I u-
case, . . d ,, 
tion are 1Im1te . 

Thomas J. O'Toole, Professor o{ 
at the Law Center, was the pane 

~~dcr and g;~ve an introductory talk 
on "attitude. 

Also participating in the s .~rmd 
Session panel discussion_ wa~ WW ia~ 
J Curtin, an attorney m t e. as d 
. . firm of Morgan, Lewis, an 
rn gtko_n Mr Curtin emphasized the 
Boe 1us. · • ur buyer" 
importance of " know ing Y? b . 

d f It t hat "timing" is a as_1c 
an . e H commented th at m 
technique. . e must know the 
direct deali ng:, one t In addition 

thority of his opponen · d ' 
au . d th t "a g rievance proce ure 
~ea;a1backfire where it's not used 

Photo by Younll' 
IBM grant, from left: Dean Paul R. Dean; IBM V.P., James W. Birkenstock; 

John B. Hayward, and Rev. Brian A. McGrath, S.J. 

properly." 
Reverend Dexter L. Hanley, S.J., 

Professor of Labor Law at the Law 
Center, served as panel leader in the 
Third Session which considered "Legal 
Problems in Collective Bargaining in 
Construction." Prior to the Third 
Session, Father Hanley introduced 
William E. Simkin, the Director of the 
Federal Mediation and Conciliation 
Service, who spoke on the role of his 
organization. 

Other members of the Third Session 
panel included John A. McGuinn, of 
Patterson, Belknap, and Farmer, and 
an Adjunct Professor at the Law 
Center; Louis Sherman, General 
Counsel for Building and Construc
tion Trades Dept., AFL-CIO, Wash
ington, D. C.; and Gerald Brissman, 
Assistant General Counsel for the 
National Labor Relations Board. 

In the fourth and final session 
which considered "Suggested Solu
tions to Labor Negotiations Prob
lems," Frank Dugan, Professor of 
Labor Law at the Law Center, par
ticipated on the panel. 

IBM, cont. from p. 1 
tion. The Law Center and George 
Washington University Law School 
have shared in training the bulk of 
IBM patent trainees. 

IBM announced the grant through 
Mr. Watson, its Board Chairman. The 
award honors Hayward for his out
standing role in shaping IBM patent 

policy during his 50 yeai:s Qf service 
with the corporation. 

Hayward, who is nearing his 90th 
birthday, is an ardent devotee to the 
patent law field. He is intens_ive~y in
terested in encouraging young patent 
lawyers. In a recent interview he 
said, "They have asked me to come 
over and talk to some of the students. 
I would like to tell them what a great 
thing patent law is, because you learn 
about the wonderful inventions that 
have made this country great." 

The Boston-born attorney has won 
many laurels in his chosen profession. 
In 1908 he had the distinction of going 
up in the Wright Brother's test plane 
while doing patent work for them. 
Sometime later he helped patent the 
first self-starter for automobiles. In 
reference to the starter he said, "This 
made it possible for the women back 
seat drivers to get up in front." 

Hayward also is a self-taught musi
cian who earned money for college as 
a pianist. He and his wife, who is a 
well known artist in her own right, 
live in an apartment in northwest 
Washington. 

His life-long association with in
ventive genius has afforded him a 
special vantage point in viewing life. 
He doesn't like self-important people: 
" We are all instruments of a divine 
source, to carry out that pattern that 
is designed for us," he said. "The 
biggest thing about a little man is 
hi s head." 

-. r-=-===----=--

"Look at that bestial face-criminality stamped on every 
one of its feat11res!" 

Reprinted with specia l permission fr om Case & Commen t . Copyright 1962 by 
The Lawyer• Co-operative Publishing Com pany and Ba n cr oft-Wh itney Company. 
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Administrative Jmplicatiuus . • • 
"This is a paper delivered at the XV Congress of International Astro
nautical F ederation on S eptember 7-1 2, 1964 in Warsaw, Poland by 
Eilene Galloway, Special Consultant of the Committee on Aeronauti
cal and Space Sciences, of the United States S enate, concerning the 
international regulation of outer space activities. 

An examination of the implications for space law of the present 
organizational structure and general principles now governing in
ternational space activities should help in identifying the ways and 
means by which certain types of desired regulation may be accom
plished. If the purpose and degree of existing methods of regula
tion can be determined, the result should contribute toward a more 
specific awareness of the details involved in the subject so often 
referred to in general terms as "the law of outer space." 

The purpose of law is to provide fair rules which are observed so 
that order rather than chaos prevails. To the extent that principles 
are observed by nations in the conduct of space activities, to the 
extent that members of various international organizations make 
rules for their own guidance: to that extent we have- and are 
developing-norms which guide all those operations undertaken for 
the use and exploration of the space environment. 

This approach leads to a different ;::==::;::::;;;:;;;:;;;;;;;:;:;;;;:;;;.;;;;;.;;;;;;;;;;;;;;;;;;;;;;;;;; 
result from that which contends that 
there is no space law or that which 
holds that no law can be determined 
until a distinction is made between 
airspace and outer space. Instead, 
there is an examination of the prem
ise that some rules have been agreed 
upon and are being observed, and that 
with the passage of time a body of 
controls is developing for the conduct 
of international space activities. 

Coordination is effected by· several 
methods. Channels of space activity 
are interrelated by outstanding space 
experts holding office and acting as 
consultants simultaneously in several 
organizations, thus providing cross
fertilization of ideas and information 
about space programs. There are 
few top-level scientists, engineers, 
legal experts and others who are 
capable of evaluating proposed space 
research projects, understanding the 
kind of technical information which 
is exchanged, and exercising the 
supervision required to accomplish 
desired objectives. Such experts are 
likely to know each other because of 
membership in international organi
zations antedating the space age, and 
often by virtue of participation in the 
International Geophysical Year, rec
o;rnized outstandingly for its con
tributions to international scientific 
cooperation. Some have developed 
close personal relationships while 
working on space research. Scienti sts 
and engineers are usually project
minded, and when an exciting pro
J?ram is under way, the relevant ex
perts t end to get together, ree-ardless 
of their organizational affiliations, to 
discuss the nature of their problems 
and how to solve them. 

Space Programs 
Thus a kind of regulation develops, 

a re_l?ulation which is based upon 
recognition of the mutuality of inter
ests of peoples and nations, the feasi
bility of projects, and the relation of 
efforts to available trained personnel, 
resources, and faciliti es. Under this 
pragmatic system, if space research 
programs cannot be undertaken or 
successfully pursued in one channel, 
then another may be chosen or several 
may be combined to reach a common 
J?Oal. The approach is functional and 
the emphasis is on the project. 

Most space research programs are 
carried on by individual nations and 
in cases of joint projects, coordination 

Harris and Ewlnir 
Mrs. Eilene Galloway 

and necessary regulation are achieved 
by adhering to international agree
ments, treaties, or •informal arrange
ments for cooperation among nations. 
One of the most outstanding examples 
of regulation of this type is that pro
vided for in the international conven
tion on the "Partial Revision of the 
Radio Regulations (Geneva, 1959), 
and Additional Protocol" adopted at 
the Extraordinary Administrative 
Radio Conference on Space Communi
cation in Geneva between October 7 
and November 8, 1963, and now rati
fied by nine nations. The objective of 
this revision is the allocation of fre
quency bands for space radiocom
munication and radioastronomy. Allo
cations were made for communication, 
meteorological, and radionavigation 
satellites, space r esearch, radioastron
omy, and the application of space 
techniques in the aviation and ama
teur services. Support functions were 
also made to space telemetering, track
ing, and telecommand. Procedures 
were developed for international noti
fication and registration, and tech
nical criteria were established in 
order to provide an equitable basis 
to control the sharing of frequencies 
used for terrestrial and space radio
communication services. This treaty 
exemplifies the types of regulatory 
controls which inevitably result from 
objective recognition of the scientific 

and technical facts inherent in the 
allocation of radio frequencies, and 
objective recognition that nonadher
ence can lead to chaos in communica
tions. 

The Treaty Banning Nuclear Weap
on Tests in the Atmosphere, in Outer 
Space, and Under Water represents 
another type of control. Seeking to 
prevent radioactive contamination of 
man's environment and advancing 
significantly toward the principal aim 
of agreement on general and complete 
disarmament under strict interna
tional control, the parties to the treaty 
(now numbering fifty-seven (57) na
tions) undertake "to prohibit, to pre
vent, and not to carry out any nuclear 
weapon test explosion , or any other 
nuclear explosion, at any place under 
its jurisdiction or control .. . in the 
atmosphere; beyond its limits, includ
ing outer space; or underwater, in
cluding territorial waters or high 
seas; ... " This is a treaty which 
states and seeks to implement certain 
general principles, and as these prin
ciples are carried out, a form of inter
national regulation can be expected to 
develop. 

Organizations 
The number of organizations con

cerned with international space ac
tivities might lead to a supposition 
that some type of superimposed orga
nization should serve as the central
ized nerve center for control and regu
lation. As we have seen, however, 
the activities of the experts, based 

Beginnings 
Man is venturing into outer space, 

taking with him much of his earthly 
heritage, part of which is the rule of 
law, as applicable to his activities in 
outer space. This law of outer space 
although still in its embryonic form, 
is more valuable than it might at first 
glance appear to be. Major interna
tional problems do not always dis
appear. Often they g row less soluble 
as positions become inflex ible and en
trenched. Thus, it is desirable to at 
least formulate broad rules of con
duct in order that nations venturing 
into outer space do not find themselves 
in a state of political anarchy, no 
matter how short that period may be. 

The United Nations tried to do thi s 
when on December 10, 1963 the Ad 
Hoc Committee on Peaceful Uses of 
Outer Space produced a document en
titled " Declaration of Legal Prin
ciples Governing Activiti es of States 
in the E xplora tion and use of Outer 
Space", (U.N. Gen. Ass. Doc. A / 6656). 
Whil e the Assembly r esolution of De
cember l 0, 1963 is technically only a 
r ecommendation even to members, if 
it purports to be decla ratory of law, 
it carries great weight. 

The rules of Air Law and the Law 
of the High Seas proved to be a fertil e 
sou rce from which thi s U N resolution 
was in part drawn. A brief examina
ti on of the principles enuriciated in 
this document might help p romote a 
better underst anding of the law of 
outer space as it exi st s today. 

The first principle of the resolut ion 
decla res that the ex ploration and use 
of outer space be carried on fo r the 
benefit and in the inter ests of man-

l 
fl 
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NASA Photo 

Atlas-Agena carries Ranger B Space· 
craft on lunar impact trajectory. 

upon generally accepted princi~leS~ 
constitute horizontal interconnect~ond 
between the five groups organ1z\ 
along vertical lines. Nevertheless, 1 
may be useful in analyzing any pro; 
posal which might be made for ae
overall coordinating mechanism to r 
call the reasons why so many interd 
national organizations are enga~es 
with space and space-related activitien• 

At the time the space age b~g\i 
a number of existing internationhe 
organizations were compelled by t st 
logic of events to extend their interea• 
to include the impact of space explo~l
tion upon tasks which they were 

See ADMIN. IMP., p. 10 

ii lt' N bll!B lo, 
Diffuse e 1 

kind . This is a sta tement of a ~~f~;s i'a~ 
principle to which all civili zed tiic11 19 ltii 
at least pay lip-se rvice and "'! 111 tion5 :~q 
appli cable to all human l e e, 
whether on earth or in spac,e.Jes pr0; ~e 

The second a nd third princ1P d us Qc 
. t· n an bV i, v1de for the free explora 10 dies 

O 
i-' '~ 

of outer space and celesti a l bit)', o~1 nlo 
all states on a basis of equal 

0
1est1~1 )e, 

decla res tha t outer space and cation~, ~a. 
bodies are not subj ect to _nn 0ot\ ra, 
appropriat ion . In thi s r esolut10

1110go~1 ~~\ 
space is regarded as being, an 115 be\ 
to the high seas insofar as 1~ ~s etti1 1J 
t r eated as " re omni um" or r wit11 \e I 0 

commercium". It is in accord of \ . ,ar 
general doctrine of frecdorne reso1jt i~t 
seas. However , insofar ~s ttodieS pt i: 
tion deals with celestial eiceri· It e 
differs with interna tional la;,;s ~or ti•\ 
possibly with a few trea \ic'n, 6, 1,tl 
ma rily the Treaty of Anta rcttie se ~ 
formerly, land masses on. n 
were capable of appropriat10 • 
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°' l11ter-/vatio11 Accord /veeded 
The following excerpt is from a paper delivered by Mr. Paul G. 

Dembling, the Deputy General Counsel of the National Aeronautics 
and Space Administration at the annual Convention of the F ederal, 
Bar Association on S eptember 11, 1964, and indicates in a brief man
ner some of the more important considerations in the law of outer 
space upon whic agreement is still n ecessary, and the views which 
the several natio s concerned with these problems hold. 

In considering what might be worthwhile and of interest to say 
to this audience, itl seemed to me that a summary of what occurred 
at the meetings of the Legal Subcommittee of the Committee on 
t~~ Peaceful Uses of Outer Space of the United Nations in Geneva 

1s past spring would be in order. 
Assistance and Return 

a In tabling the draft international 
a gtement on assistance and return of 

1Uonauts and space vehicles (A/ AC. 
r / C.2/L.9), the United States rep
/jentative stated that his delegation 
te ~ that there was general humani
aarian concern with regard to assist-
1;cd to and return of astronauts who 
la n ~d in places far from where their 
aifding had been planned. Probably 
w Members of the United Nations 
s OUld agree that one of the first 

0
~ndards to be considered should be 

toe of establishing the duty of States 
na lend all possible assistance to astro-

Uts in need of aid. 
d S~condly, the draft agreement was 
s~signed to facilitate the return of 
hi ace vehicles or parts of such ve
iniles. There was a shared scientific 

,trest in the return of such objects. 
er ttention should be drawn to sev
firal Provisions in the draft text. The 

st sentence of article 2 states: 

il 11· 10n C NASA Photo 

1
1 assiopeia. 
s lalhe f . . , t~el ou_rth and fifth pnnc1ples are 
5 hinl {e1terations of all the general 
5 :Id afi e~ which the United Nations 

1So)ut' its members stand for. The 
1
1
; ~erely 10 n holds forth the view that 

1
1ctect . because an activity is con-

~ 1,q~ n 1!1 outer space does not release 
1 ;

0na1 atbo!l from its ex isting interna-
11 ~erati hg:at ions to promote and _co
(1 ~ •ce . with others in promoting 
1
5 

ranklnJUstic and human di gnity for 
I ~ile f d, ancl that states are respon-
, '1ete f{ ti1eir conduct no matter 
e 1· lhe . ey may act. 
e 110n i sixth principle in the declara
, 0

1ttnri co~c~r.n d with potenti al)y 
,
1

1t i~ter / act1v1ti es being conducted m 
,i i

1
ctingPace. It call s for states c~n

•, ~ e ca s_uch oper a tion s to exercise 
ft t\'les te 1.n their activiti es, and ~sks 
; 1l t a/'h1ch have reason to beheve 

~~e ll other state is about to under
Seek otentially harmful operations 

I consultations with that state. 

"Unless otherwise requested by the State 
of registry or international organization 
responsible for launching, each Contract
ing Party shall take all possible steps to 
assist or rescue promptly the personnel of 
spacecraft who are the subject of accident 
or experience conditions of distress or who 
may make emergency landings by reason 
of accident, distress, or mistake." 

This was designed to make it quite 
clear that the primary responsibility 
in the situation referred to rested 
with the State of registry or interna
tional organization responsible for 
launching. 

Paragraph 2 of Article 2, which 
provides that each Contracting Party 
shall permit, subject to control by its 
own authorities, the launching authori
ties to provide measures of assistance 
as may be necessitated by the circum
stances, was based on Article 25 of 
the Chicago Convention on Civil Avia
tion. 

Article 3, paragraph 2, was based 
on the last sentence of paragraph 7 
of the Declaration of General Princi
ples set forth in General Assembly 

This is a reaffirmation of the gener~l 
doctrine that a state has a responsi
bility to the people whom it governs 
and is pledged to protect. 

The seventh principle states that 
vehicles which are launched into outer 
space shall be under the jurisdiction 
of the state of regis!ry, and tha~ the 
launching state re~a.ms own~rs~1p of 
such instrumentalities. This 1s an 
application to outer space of the pub
lic rule of law that all ships on the 
high seas must be registere~ under the 
flair of a nation, and subJect to the 
rules and regulations of the flag state. 

The eighth principle p_romulgat~d 
the doctrine that _a launching state 1s 
internationally hable for damag:es 
caused to a foreign state or to its 
natural or juridical persons by s_uch 
instrumentalities as are launched mto 
outer space. This i~ a gen~rally ac
cepted principle of mternat10nal law, 
and the usual difficulty is whether 
liability should be absolute, or based 
on fault. . h t The final principle requires t a as-
sistance be provided astronauts who , 
in the event of accident or emergen_cy, 
land on foreign territory or the high 
seas, and that they be returned to. t~e 
state from which they came. '.1'~1s is 
a general rule of air Jaw, but it is by 
no means as strong a rule_ as the Jaw 
applied to vessels on the ~igh se:1s, 

Clea rly, the resolution is a m1_xture 
of the old and new, _and consciously 
r ecognizes that the Air ~a~, and the 
Law of the High Seas is madequ~te 
to meet the needs which will an~e 
in the future . The. ai:ticle~ on this 
page will ,:rive more ms1g:ht mto what 
th e law of outer space is, and what 
direction it is taking. 

I 

NASA Photo 
Paul G. Dembling 

Resolution 1962 (XVIII). It provides 
that-

"lJpon r~uest by th~ State of registry 
or international organization responsible 
for launching, a Contracting Party shall 
return to that State or international 
organization an object launched into outer 
space or parts thereof that have returned 
to Earth . Such State or international 
organization shall, upon request , furnish 
identifying data." 

This Article was phrased to include 
international organizations engaged 
in activities in outer space. 

The first 3 articles of the draft set 
for~h the Sll;bstantive obligations 
which the Umted States delegation 
felt would properly be included in 
agreement on assistance and return. 

The remaining articles were such as 
were frequently included in interna
tional agreements, such as the settle
ment of disputes (Article 4); amend
ments (Article 5); withdrawal from 
the agreement (Article 6); ratification 
(Article 8); entry into force (Article 
9). The procedure outlined in Article 
7 for signature of the agreement has 
been approved by the General Assem
bly for use in treaties prepared under 
United Nations auspices. The entry 
into force Article (9) provided that 
the agi:eement should come into force 
as soon as any two countries were 
prepared to adhere to it. 

The USSR also tabled its draft 
agreement ( A/ AC.105 I C.2/ L.2/ Rev .1), 
which was a revised version of a 
draft submitted to the Legal Subcom
mittee at a previous session. 

Both the United States and USSR 
drafts were referred to Working 
Group I, which discussed them at the 
seven meetings held between March 
16 and 25. 

On March 24, Australia and Canada 
submitted a proposal (WG.1/17) based 
on the discussions in Working Group 
I. Amendments were submitted by 
Italy, Sweden, France, and Japan. A 
revised text of their proposal (WG. 
1/17 Rev. 1) was submitted by Aus
tralia and Canada on the final day of 
the first part of the session. 

It is appropriate to indicate briefly 
some of the more important consider
ations upon which agreement is still 
necessary. 

Agreement Still Necessary 
The United States and the USSR 

appear to share the view that a con-
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tracting party should be under a 
mandatory obligation to request the 
launching authority's assistance on 
its own territory if it is unable to 
carry out the necessary rescue oper
ations. Sweden suggested that the 
launching State be under an equiv
alent duty to accede to such a request. 

Members of the Subcommittee which 
were nonlaunching States were con
c~rned with provisions regarding as
sJStance on the high seas or elsewhere 
beyond territory under national juris
diction or control. There was appre
~ension t~at the language proposed 
m th~ Soviet draf~ could be interpreted 
to give a launchmg authority an ex
clusive right to conduct rescue opera
tions on the high seas. 

The United States proposed that 
contracting parties be obliged to re
turn astronauts promptly and safely 
to the launching authority. France, 
however, wanted the obligation stated 
that a contracting party should not 
oppose the departure of an astronaut 
who has made an emergency landing· 
the French would include a claus~ 
ma~ing this duty "not to oppose" 
subJect to the right of the territorial 
State to prosecute for crimes com
mitted by the astronaut after landing. 

J _a pan t~bled an amendment pro
posmg to mclude in the assistance 
'.1nd return agreement provisions mak
mg the return of a space object de
pendent upon announcement of launch
ing, and the USSR earlier had made 
a similar but simpler proposal along 
these lines. The United States ques
tioned the necessity for and prac
ticability of these proposals. 

The USSR proposed that only an 
object launched for purposes of peace
ful exploration and use should be 
returned. Japan suggested that return 
should be dependent upon ratification 
of or ac<;ess_i<?n to a separate conven
t10n ?n hab1hty, thus linking the two 
treaties. France would impose merely 
an_ alternative duty to return a space 
obJect or to retain it at the disposal 
of the launching authority. On the 
other hand, Sweden would oblige the 
territorial State to protect and safe
guard spacecraft and to permit the 
launching authority to examine a 
space object which the former had 
found or recovered. Sweden would 
also i11'.pose an affirm:1tive duty on the 
launchmg State to aid the territorial 
State in the recovery of objects at 
the request of the latter. 

Opinion in the Subcommittee was 
almost _universal that expenses in
curred m r_ecovering a space object 
should be reimbursed by the launching 
State, although the United States 
initially took a contrary position. 
Most members agreed with the United 
States that there should be no reim
bursement for expenses incurred . in 
fulfillment of the humanitarian duty 
to rescue astronauts, although India 
and a few others from time to time 
seemed to suggest otherwise. 

International Court 
The United States proposed that a 

contracting party should have the 
right to refer any dispute arising 
from the assistance and return agree
ment to the International Court of 
Justice for d~cision. The United Ki:ng
dom would give such power only with 
regard to a dispute not previously 
settled by peaceful means of • the 
parties' own choice. The USSR would 
make reference to t he Court depend
ent upon the agreement of all parties 
to a dispute. 

See ACCORD, p. 10 
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ADMIN. IMP., cont. from p. 8 
ready performing. Satellites provided 
a new technological tool to observe 
and make measurements of data on 
subjects which had been studied for 
many years. For example, the World 
Meteorological Organization was con
cerned with weather conditions prior 
to the space age; the same was true 
of the International Telecommunica
tion Union with regard to communica
tions. Many of the organizations had 
been established years before the ad
vent of artificial earth satellites. 
Others, quite apparently, were created 
to meet specific needs as exemplified 
by the United Nations Committee on 
the Peaceful Uses of Outer Space and 
the Committee on Space Research 
(COSPAR). 

Space activities include such a va
riety of subjects that they may be
come a logical part of the workload of 
many organizations, national and in
ternational, dealing with scientific, 
technical, legal, and political matters. 
Looking at the situation from the 
point of view of the generalist rather 
than the specialist in space research, 
the question arises as to whether it 
would be feasible for organizations 
which have simply added space and 
space-related functions to their cover
age to be placed under a supra-inter
national administration, particularly 
in cases where many of their non
space activities would not be relevant. 
Consideration would also have to be 
given to the fact that although space 
exploration was generally regarded 
at its inception as being one subject, 
actually there was a rapid develop
ment of highly specialized areas, with 
the result that different types of ac
t ivity may require different kinds of 
regulation. The success of global space 
communications, for example, may de
pend upon different standards of pro
cedure than space meteorological or 
sounding rocket experiments. 

Fortunately, the organizations par
ticipating in international space ac
tivities are motivated by certain gen
eral principles which have been ap
proved as guidelines by many nations. 
The following list represents a com
posite statement of principles, many 
of which have been restated and re
affirmed in several U.N. resolutions: 

( 1) All mankind has a common in
terest in outer space, and the explora
tion and use of the space environment 
should be "only for the betterment of 
mankind." 

(2) States should benefit from space 
activities regardless of their economic 
or scientific development. 

(3) International cooperation in 
outer space will contribute to friendly 
relations between nations and peoples. 

(4) The United Nations should be 
a focal point for international peace
ful outer space activities, promoting 
the exchange and dissemination of 
information, training of personnel, 
and coordination among governmental 
and nongovernmental organizations. 

( 5) The type of space research un
dertaken during the International 
Geophysical Year should be encour
aged and made permanent. 

( 6) "Outer space and celestial 
bodies are free for exploration and 
use by all States on a basis of equality 
and in accordance with international 
law." 

(7) "Outer space and celestial 
bodies are not subject to national 
appropriation by claim of sovereignty, 
by means of use or occupation, or by 
any other means." 

( 8) The activities of States in the 
exploration and use of outer space 
shall be carried on in accordance with 
international law including the Char
ter of the United Nations, in the 
interest of maintaining international 
peace and security and promoting in
ternational cooperation and under
standing." U.N. Resolution 1962 
(XVIII) Dec. 13, 1963. 

States bear international responsi
bility for national activities in outer 
space, whether carried on by govern
mental agencies or by non-govern
mental entities, and for assuring that 
national activities are carried on in 
conformity with adopted principles. 
States are responsible for compliance 
with principles. 

States shall conduct space activities 
in accordance with cooperation and 
mutual assistance, consulting with 
each other if space experiments might 
cause potentially harmful interfer
ence in the peaceful use and explora
tion of outer space. 

States retain jurisdiction and con
trol over objects (and personnel) 
launched into outer space, and shall 
return any component parts which 
land upon the earth to the State of 
registry which is responsible for fur
nishing identifying data. 

Each state which launches objects 
into outer space is internationally 
liable for damages. 

Assistance shall be given by states 
to astronauts who may experience ac
cident, distress, or emergency land
ings, and they shall be safely and 
promptly returned to the country 
which registered their space vehicles. 

See ADMIN. IMP., p. 14 

NASA Photo 

Tiros VIII meteorological satellite in a simulated space atmosphere. 

ACCORD, cont. from p. 9 
Japan proposed that the Secretary
General designate an expert to give 
an advisory opinion when more than 
one State requests the return of a 
space object. 

The United States proposed that 
States Members of the United Nations 
family, and any other State invited 
by the General Assembly to do so, 
should be entitled to become a party 
to the agreement. The USSR felt that 
"all States" should be eligible, its 
usual formula. This political ques
tion cannot, of course, be solved in 
the Legal Subcommittee. 

Unsettled issues include the number 
of States whose ratification or ac
cession is required for the agreement 
to enter into force; whether a major
ity or two-thirds of the contracting 
parties must approve an amendment 
before it comes into force for them; 
and whether provision should be made 
for the convening of a revision con
ference. 

The unfinished work on the conven
tion on liability is extensive. I will 
attempt to indicate some of the basic 
problems which remain . This conven
tion concerns the liability for damage 
caused by the launching of objects 
into outer space. The aim is to pro
vide agreed standards and procedures 
for the presentation of claims that 

draft convention on liability for the 
consideration of the Subcommittee. 

The working group on liability com
pleted its first reading of the thred 
texts (United States, Belgian, an 
Hungarian) and related proposals 
only on March 25, the day beforE; the 
conclusion of the Geneva meetmgsf 
A large number of the memb_ers 0 

the Subcommittee indicated their con
cern that damage caused by objects 
launched into outer space might 

1
bd 

extensive. Japan, for example, tab_ e 
a proposal urging that launchmg 
authorities make every effort t? en
sure that space vehicles be eq~1pped 
with devices enabling soft landmg t 
be made of materials which would e 
consumed upon reentry. 

The United States advanced the con
cept of a single State of regist~Y 
liable for damage, which would obta!Il 
even in the case of a joint spa1: project (unless there had been a fa\ 
ure of registration in which ca:se ea1

0 participating State could be hable 
5 the full extent of damage). M~mbfte 

of the group participating m ts 
venture would make arrangemen 
among themselves for sharing a.d~ 
loss that might occur, but the outsi f 
world would look to the Sta~e \ 
registry as the State against which 1 

would present its claims. . r 
The definition of a State of reg1st Y 

Astronaut John H. Glenn, Jr., enters spacecraft Friendship 7 
prior to MA-6 launch operations. 

might ari se from damage caused by 
outer space activities. Thus the inter
national community would have some 
a ssurance that the Powers which were 
already engaged in outer space ac
tivities were r eady to compensate in
jured persons. 

The United States delegation had 
first proposed in the spring of 1962 
tha t an interna tional ag-reement on 
li ability should be pr epared, and it 
had presented a draft r esolution pro
posing that a g roup of expert s should 
be set up to work on a draft. In 
April , 1963, the Belgia n delegation 
had submi tted a working paper on 
liability (A / AC.105 / C.2 /L.7) . The 
Declaration of Legal P r inc i pl es 
adopted by the General Assembly in 
December , 1963 [ R e s olution 1 9 62 
(XVIII)], included provisions deal
ing with the subj ect of liability 
(among which were paragraph 8 and 
possibly the concl uding sentence of 
paragraph 5). 

Damage and Liability 
On t he basis of drafts submitted at 

earlier sessions a nd of the Declara
tion of Legal Principles, the United 
States delegation had drawn up a 

. ed to 
was in two parts, the first design d be 
facilitate a procedure which woul art>' 
s imple and sure: a contracting ~tate 
would declare that it was the ob· 
of registry by r egistering a s_Pac0

00Jd 
j ect in the same way that 1t _w Jt 
r egister an aircraft or a sh1tvide 
would al so be necessary to P10n 0r 
for cases in which for one read~11de 
another, no individual State ~~ w!ls 
a regist r ation; that possib1htY f the 
dealt with in the second P8:rt O MtY 
definition. Thus a contracting )d be 
which had suffe red damage wtstate 
assured that if no individua tre!lt 
h ad r egister ed an object it could f the 
as the State of r egistry any one ~cond 
countri es mentioned in the ~ the 
pa r t of the definition . Australla,rged 
United Kingdom, and Sweden ~e o! 
tha t pr imary liability in the carried 
a coooperative space project ~aatioll• 
out by an international orgartveloP' 
like the European Launcher e 0 poll 
ment Organi zation, should re5t gwe· 
the organization; Australia !lhd would 
den thus tabled proposals wh)c ti 0 n5 
permit inte rnational or g aniza notifi 
conducting space acti~iti~~ to nvell' 
the depository of the hab1hty c\Jig~· 
t ion of their a cceptance of the 0 

s 
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83B Explorer satellite photographed i~ a space ~nvironment 
how it will look m earth orbit. 

t' !hons of the convention, whereupon 
ey would become liable. India and 

Others stated their concern that the 
~einbers of an international organiza-
10n who were not at the same time 
t~rties to the liability conventi~n 
n lght escape liability, and Australia 
e 0ted that non parties could not in any 
Jent be bound. Hungary and the 
c SSR stated dissatisfaction with the 
b0~cept of State of registry. They 
/!ieved that each participant in a 
lh1nt space venture, whether or not 
in at venture was conducted by an 
li \~rnational organization, should be 
/ le to the full extent of the damage 
l.aused, and they urged that this 
l~abil~ty should not depend. upo~ a 

~U1tous act of national registration. 
la he United States proposed that a 
Iufnching authority should be abso
ea ely liable for damage caused on the 
ou~th and in air space, but that, as_ to 
Sh er space, a launching authority 
g/Uld be liable only in the event of 
lo 0ss negligence. The USSR appe~red 
~i agree with this concept. Belgium 
tuj"'ed the establishment of a different 
defie .f?r outer space as requiring_ a 
'I/ n1tion of environments (which 
~ld be a difficult task). 

kro he United States proposed that 
e~~ss negligence should diminish or 
!en Unge the obligation to pay com
a sation, as appropriate. Canada 
i~ieed but thought that the burden_ of 
au1°f ~hould lie upon the launchm_g 
e~ hor1ty claiming the benefits of this 
1u~eption. A number of delegations 
ne~fested that the concept of gross 
b~ t igence would better be replaced 
lu1 he B:ague Protocol concept of will
kest reckless conduct. Hu_ngf!-~Y sug-

ed exoneration from hab1hty re-

suiting from natural disast~rs, whi_ch 
was widely criticized in vie~ of its 
vagueness. A further Hunga~1an pro
posal that a State should be liable for 
any unlawful activity in outer space 
was criticized by a number of mem
bers on the ground that there were n?t 
detailed international standards m 
this regard. Lebanon commented that 
all damage should b~ cove:ed, whether 
direct or indirect, mcludmg, fo_r ~x
ample, damage caused by radiation 
escaping from a nuclear-powered 
spacecraft. India and the UAR stated 
the view that there should be !10 _ex
ceptions whatsoever to the prmc1ple 
of absolute liability. 

The United States view that a claim 
for damage should be presented 
through the diplomatic channel was 
generally accepted. 

The United States text ten~atiy~ly 
suggested a limitation of liability 
without a specific dollar figure . The 
UK, USSR, and Hun~ary su_pported 
the concept of 1imitat1on, w~1ch was 
opposed by France, Argentina,. and 
the UAR and tentatively by India. 

There 'was extended discussion on 
the United States proposal that a 
launching authority sh?uld not be 
liable under the convention for dam
age to its own nationals, wherever 
located. India and Lebanon urged 
that all damage suffered beyond ~he 
territory of the launching autho:1ty 
be compensable under the co1:vent1on, 

'f the victims were nationals of 
even 1 •t Th S viet the launching authon Y· e 0 

Bloc argued to the cont~ary that no 
person within the territory ?f the 
launching State, whatever his na-

See ACCORD, P· 13 

Staff photo by Jacobs :~Ill~ C SBA Treasurer accepts treasurer's book 
"ltt • Brincefield, D.C., '66, nhew SBA Preside~t Tom Mullery looks on. 

acting treasurer Joe Wais , as 

Judge Holtzoff Demands Justice, 
Instead of 'Legal Technicality' 

By Joseph Walsh, R.I., '66 

Judge Alexander Holtzoff of the United States District Court for 
the District of Col!,!mbia believes that too much attention is given 
to legal technicalities and not enough to the accused's guilt or inno
cence. The important thing to accomplish, he feels, is justice. 

Judge Holtzoff was born Nov. 7, 1886, and raised in New York 
City. He graduated from Columbia University with highest honors 
in 1908, and received his law degree from there in 1911-where he 
was a member of the Board of Editors of the Law Review. 

After eleven years of private prac
tice, Judge Holtzoff was appointed As
sistant to Attorney General Harlan F. 
Stone. During his 24 years in the 
Justice Department, he represented 
the Attorney General on the Presi
dent's Committee on Economic Secu
rity which laid the groundwork for 
the Social Security Act; and served 
as chairman of the Judicial Admin
istration Section of the American Bar 
Association in 1955-56. 

He was also a member of the At
torney General's Committee which 
framed the bills creating the Admin
istrative Office of United States 
Courts, reorganizing the Municipal 

As a fellow jurist said: "Because 
Judge Holtzoff is interested only in 
justice, he seeks substance and is not 
interested in trivia. From the bench, 
he seeks simply the truth." 

Judge Holtzoff was Secretary to the 
Advisory Committee appointed by the 
Supreme Court to draft the Federal 
Rules of Criminal Procedure, and was 
also active in the formulation of the 
Federal Rules of Civil Procedure. He 
is co-author of "Federal Procedural 
Forms" (with Cozier), "Federal Prac
tice and Procedure" (with Baron), 
and author of "New Federal Proced
ure and the Courts". 

Judge Alexander Holtzoff 
Chase, Ltd. 

Court, and establishing the Municipal 
Court of Appeals. 

In July 1945, Judge Holtzoff was 
appointed Executive Assistant to the 
Attorney General. Two months later 
President Truman appointed him to 
the District Bench. In 1945-46 the 
Judge was appointed by the Secretary 
of War to study the administration 
of justice within the Army and recom
mend changes in the court martial 
system. He was also a member of tbe 
Committee on Revision of Naval Court 
Martial System, for which he received 
the Navy's Distinguished Public Serv
ice Award. 

Knowled~e of the law isn't a suffi
cient qualification to be a judge, 
Judge Holtzoff said recently. "Law is 
not the only qualification, since it is 
but a tool, and not an end in itself. 
A judge needs decisiveness, under
standing of human nature, and a 
sense of compassion." 

Relating this to law schools, the 
Judge suggested that the instruction 
of law students in the ethics and 
ideals of the legal profession should 
be increased. 

Judge Holtzoff said that lawyers 
don't put as much preparation into 
the facts of the case as into the law, 
and this is wrong since justice suffers. 

D.A.R. CONSTITUTION HALL 
Sun., Jan. 10-Vienna Boys Choir 
Sat., Jan. 16-Gold and Fizdale 
Sat., Jan. 30-Arthur Rubinstein 
Sat., Feb. 6-Ferrante and Teicher 

ARENA STAGE (Sixth -and M Sts., 
S.W.) 

The Rehearsal by Jean Anouilh 

NATIONAL THEATRE 
Starts Mon., Jan. 4-Any W ednes
day 

LISNER AUDITORIUM 
Opera Society of Washington 
Jan. 22, 24, 25-Maria Golovin by 
Menotti (sung in English) 
Feb. 19, 21, 22- Madame Butterfly 
by Puccini 

FILMS OF EXTRA INTEREST 
Warner Theater-My Fair Lady 
MacArthur Theater-The Finest 
Hours 
Ontario Theater-(next attraction) 
Sound of Music 
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Congressional Control of Judiciary: 
A Constitutional Interpretation 

By David B. Armstrong, N.Y., '65 

Throughout the history of the United States, the Constitution 
has been constantly subjected to the stresses of reexamination and 
reiµterpretation. That this should be, hardly seems surprising in 
lignt of the fact that this instrument, a relatively terse statement 
of powers and limitations, has been looked to as a basic source of 
our rule of law in an exceedingly complex society over a rather 
extensive period of years. 

By no means, however, has this constant reexamination of our 
basic law been carried on in all instances in the spirit of detached 
academic endeavor. Consequently, upon numerous occasions, the 
people of this nation when cast upon the seas of doubt with respect 
to a constitutional issue have been prone to succumb to the urgings 
of the quick, though often temporary, solution. Such a situation 
was manifestly present in the debate of the Tuck Bill this past 
August. Although the storm seems to have subsided with the ad
journment of the Congress, extremely basic issues in the area of 
the doctrine of separation of powers within the federal establish
ment were raised and are deserving of more extensive scrutiny. 

The difficulty initially arose with 
the Supreme Court decision in Baker v . 
Carr, 369 U. S. 186 (1961) . There, 
the Court held that individuals, as 
voters and citizens of the several 
states, had standing to sue in the fed 
eral courts in order to obtain relief 
from representative malapportionment 
in state elections. The Court thus 
had rejected the "political question" 
proposition as a bar to reaching the 
merits of the constitutional issue of 
apportionment. 

The passing of time, of course, 
brought to the Court the results of 
its mandate to the inferior tribunals. 
In June of this year, the main appor
tionment issue was finally reached 
with the result that the concepts of 
equal protection of the law embodied 
in the Fourteenth Amendment of the 
Constitution required the states to ob
serve a rule of "one man, one vote" 
with respect to all branches of s!ate 
legislatures. See Reynolds v . Sims, 
377 u . s. 533 (1964). 

Needless to say, a ruling of this 
nature cut deep into the heart of the 
state systems, especially with respect 
to the required changes in the so
called upper houses which, since the 
early years, had been supported by 
analogy to the United States Senate 
which does not reflect any distribution 
of the population in its scheme of 
representation. The political reactions 
were immediate and extensive. 

In the Congress, the June rulings 
of the Supreme Court r esulted in pro
posals of two basic types. First, there 
was the inevitable flood of suggestions 
to amend the Constitution to the effect 
that nothing therein should be inter
preted to r estrict the right of the 
several states from establishing one 
branch of their legislatures on a basis 
not consist ent with the principle of 
one man , one vote. [See for example, 
110 Cong. Rec. A4952 (daily ed . Oct. 
23 1964).] Secondly, in light of the 
deiay involved in the process of 
amending the Constitution, bills were 
introduced by which Congress re
moved jur isdiction from both the 
Supreme Court with r espect to its 
appellate powers, and fro1:1 the di~
trict courts. Clearly, the aim of this 
pr oposed legislatio_n was to prevent 
irreparable alteratwn at court behest 
prior t o th~ se_ttleme_nt of the under
lying const1tu~wnal ISsue. The Tuck 
Bill was of this second approach. 

This approach, it is sugg~sted, 
raises issues, although tan_gential . to 
the one of popular discussion , ~h1ch 
have implicat ions of grave magmtud~. 
Once stated, as is th': purpose of this 
paper, it will be plam ~hat t~e urg
ings of the quick remedies wh!ch ap
pear to be gaining in popularity are 

replete with hidden danger and should, 
if at all possible, be avoided as a gen
eral rule of thumb. 

The Issue 
As a lready indicated above, the Tuck 

Bill was designed to slow and perhaps 
even permanently avoid the effect of 
the Supreme Court rulings by remov
ing the availability of a federal forum 
in which the remedy for malappor
tionment might be obtained. The bill 
was directed, first, to the removal of 
the Supreme Court's "right to review 
the action of a Federal Court or a 
State Court of last resort concerning 
any action taken upon petition or 
complaint seeking to apportion or 
reapportion .... " See 110 Cong. Rec. 
19652 (daily ed. Aug. 19, 1964) . With 
regard to the jurisdiction of the in
ferior tribunals of the federal system, 
the bill provided that "The district 
courts shall not have jurisdiction to 
entertain any petition or complaint 
seeking to apportion or reapportion 
the legislature of any State of the 
Union or any branch thereof. See 110 
Cong. Rec. supra. Congressional in
tent was clear. What remains to be 
seen, however, is whether the Con
gress had the power over the judiciary 
to the extent indicated by what it was 
attempting to do. 

The Constitution created the judicial 
power of the United States in Article 
III. 

The judicial Power of the United States 
s hall be vested in one suprem e Court, and 
in such inferior Courts as the Congress 
may from time to time ordain and estab
lish . (U. S. Const. art III, sec. 1. ) 

It outlines the extent to which the 
Supreme Court can take orig inal cog
nizance of a limited group of cases 
and controversies, further sta ting 
that: 

In all ot he r Cases . .. , the s upreme Court 
shall have a ppellate Jurisd iction, both as 
to Law a nd Fac t , with such Exceptions 
and under such Regu la tions as the Con
g ress sha ll make. (U. S. Const . ar t . III , 
sec. 2, cl. 2. ) 

Finally, in the enumerations of the 
powers of the federal Congr ess, the 
Constitution provided that " The Con
gress shall have the Power . . . to 
constitute Tribunals inferior t o the 
Supreme Court." (U. S. Const. art. I , 
sec. 8, cl. 9 ) 

Briefly, therefore, the provisions of 
the Constitution in r elation to the 
judicial power of the United States 
make clear the fact that this power 
is limited in two r espects. First, in 
no way is the fed eral jurisdiction the 
general one which was reserved in the 
courts of the several sovereign states. 
Such was of necessity in the preserva
tion of the federal r elations between 
the states and the national govern-

ment. Secondly, the exercise of the 
constitutionally enumerated areas of 
federal judicial competence is subject 
to restriction from within the federal 
establi shment by the Congress in its 
use of the power to regulate the Su
preme Court appellate jurisdiction 
and to create, in its discretion, the 
inferior courts "from time to time." 
Perhaps the most striking example of 
this latter area of limitation is the 
statutory requirement of a certain 
monetary amount in controversy for 
the federal district court to take cog
nizance of a case otherwise within its 
jurisdiction. 

These are, of course, the basic con
stitutional provisions under which the 
proponents of the Tuck Bill are as
suming to operate. Consequently, the 
issue of constitutional weight raised 
by that bill concerns itself with the 
extent to which the Congress may ex
ert its limiting power. This inevitabil
ity brings us into a very basic exam
ination of the proposition of the 
separation of powers. Specifically, 
therefore, the issue raised by Tuck is 
the question as to whether the Con
gress may remove en toto all recourse 
to the federal courts with regard to a 
subject matter which would otherwise 
be within the competence of the fed
eral judiciary and directly affect mat
ters of a federal nature. 

The Historical Guidelines 
From the historical viewpoint, it 

seems that before the debates on the 
Tuck Bill the question of congres-

drafted, debated and initially imple
mented cast little light upon this s_ub
ject. As viewed by many at the time 
of its writing, the Constitution was o~ 
urgent necessity to stem the tide o 
political chaos rapidly engulfing ~he 
Confederation. It was largely an in
strument of compromise. The dele
gates to the Convention were more 
concerned with matters such as the 
taxation power of the national gov
ernment and interstate commerce and 
the establishment of a uniform cur
rency than with the relatively ~ess 
pressing and more subtle issues ra1se.1 
by the concept of the three way sph 
of national government power. . 

As to the existence of the nat10nal 
judiciary, there appear never to ha~e 
been any doubt. Moreover, with t e 
exception of a few difficulties relatt 
to the tenure of the judges, the 1-
versity of citizenship jurisdiction ani 
the basic need for the establishme~ 
of the inferior tribunals within t e 
federal court system, the debate on 
the subject at the Convention appears 
to have been mild and never to have 
reached the problems before us toj 
day. See Frank, Historical Bases 0 

the Federal Judicial System, 23 Inf 
L. J. 236 ( 1948). It seems that _a~ 
though the doctrine of the separatio _ 
of powers, popularized in the _conf 
temporary work Espirit des Lois he 
Montesquieu, was in the minds of_t 1 authors of the Constitution it ~erta)n i 
did not absolutely control their thi~ 5 
ing. Granted that the United ~ta ~t 
government was the first experime 

C pgresl 
Courtesy U.S. 0 

U.S. Capitol: Balancing the scales. 

sional control of the judicial power 
of the United States never had been 
presented in such a n un equivocal 
form. Perhaps , of a ll the periodi c at
t acks upon the federa l judiciary and 
especially the Sup reme Cou r t with 
reference t o its expanding power , the 
P ortal to Por t al Pay Act of 1947, 61 
St a t . 84, 29 U. S. C. secs. 251-2G2, 
came the closest to fo rcing a decis ion 
with rega rd to the issues befo re us 
now. There, a lthough Co ng ress pro
vided that all fede r al court remedy 
was to be r emoved, the courts p re
sented wit h the constit utional ques
ti on of congr essional powe r to so act , 
seemed content to dismiss or avoid the 
matter on the grounds that t he right 
whi ch the li t igants sought to asse r t 
had been st atutoril y created by the 
Congress and coul d be so taken away. 
See for example, Lee v . Hercules 
Powder Co., 171 F 2d 950 (7th Cir . 
1949) . Only one court expressed con
ce rn with the provisions of t he act 
removing the federa l co ur t jurisdi c
t ion in its entirety. See Ballaglia v. 
General Motors Corp., 169 F 2d 254, 
257 (2d Ci~ 1948) . 

The hi stori cal material s dealing 
with the period during which the 
U nited S tat e s Co n s titution was 

oV• 
in this tripartite divi sion of tie 

5 
eJ(• 

ereign power , nevertheless, t e ·e to 
tent to which t he depa rt ments wbe;cure 
be in de pe nd e nt remai ned O ·berii· 
throughout the Co nvention .d~lt et· 
t ions. Perhaps the most str1k1nf 10ng 
am ple of t he mud dy thinkin~ ro· 
t hese line was t he comp romisettfi nll' 
posal of Madi son a nd Wil son, 5\ ,hich 
the in fer ior t r ibunal d ispu te, ·ve oP' 
gave to the Congress an cxteF,51 ·r!lnd, 
t ion in t heir creation. 1 ' a \ven
Thc Reco rds of the Federal Co f tbe 
t ion, 125 (1911 ) . The extent -~n of 
discretion embodi ed in t hi s o~~tfic;iltY 
co urse, is the source of our 1 

today. edeflll 
Debates dealing with the fte rllt· 

j udicia ry in the subseq ue~t sta urtber 
iii cation convent ions shed httle 1a rge1Y 
lig ht. These d iscussions became whicll 
concerned wi t h the p robl e(115 of tbe 
we re settl ed wi th the adopt ion ·n tbe 
fi rst eig ht amendments. ~ven ~tweeP 
Federalist essays, the relation. bdi ciarY 
the ongr ess and t he federal JU to tile 
was only di scussed with . an e~\arcl11 possibili ty of a j udi cial O 1 ers o 
arising fro m the implied .P0"' action• 
judicial review of legislat ive 
See Federalist, no. 81. . of tile 

The initial implementat10n 

h 
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i~diciary prov1s10ns of the Constitu
tion came almost immediately with 
t
1
he passage of the Judiciary Act of 
789, 1 Stat. 73. In the debate of 

Congress prior to the passage of the 
A.ct, it appears that the Constitution 
Was understood to give a rather full 
option to the legislature with respect 
to the establishment of the inferior 
co~rts. See Warren, N ew Light on the 
History of the F ederal Judiciary Act 
of 1789, 37 Harv. L. Rev. 49 (1923) . 
In fact, there was substantial accept
ance of the view that the state courts 
;ould retain full control of all court 
thunctions at the trial level and that 

e federal judiciary would assume 
0n_ly the function of an appellate 
tribunal in matters arising out of the 
eA.numerated cases and controversies. 

t the conclusion of the debate, how
eV'er, a system of lower federal courts 
Was established in a form which, by 
and large, has undergone little change 
OV'er the years. 

Evident in the prov1s10ns of the 
A.ct, nevertheless, was the assumption 
that Congressional control was exten
~h1Ye. For example, section 11 provided 

at cases under a certain monetary 
amount were excluded from federal 
court cognizance, and that a lower 
court could not assert jurisdiction "of 
any suit to recover the contents of 
any promissory note or other chose in 
F'ction in favor of an assignee . . . . " 
Urthermore no r eference whatever 

~as made to the federal question 
~~risdiction in the lower courts w~ich 
thd 1!,Ot find its way permanently mto 

e Judiciary law until 1875. 
It should be clear, therefore, that 

When the first challenges of the con
l;ressional control came before the 
courts, there was little in the record 

1f our constitutional development and 
ceg(slative history to allow th_e i~';o
. at1on of a doctrine of total Jud1c1al 
independence along the lines which 
Would seem consistent with the sep
bration doctrine. In addition, it should 
ue noted that the English herita~e 
/ 0.n which the legal system of this 
toation is largely based failed tot~lly 
th compel such a result. Contrarily, 
c e British experience required the 
/~ceptualization of a centralized sov
theign power as practically r esided in 
s~ Parliament and traditionally 
'/' tnmed from the Crown. See Radin , 
phe Doctrine of the S eparation of 
c0'1Vers in the Seventeenth Century 
(l9~;)~ersies, 86 U . Pa. L. Rev. 842 

Developments in the Case Law 

infhat has been said above should 
gr Ic~te that the exi stence of con
lishss1onal control h as been ,~ell es~ab
earJed ~nd extensively exerci sed . s~n ce 
of ,{- times. The deta iled pro v1 s1ons 
l\u 1tl e 28 of the U. S. Code a nd the 
tr f ~rous s t atutes creating and con
tho ling the ad mini stra tive system of 
de~ federal establi shment lend ere
a / e to such a stat ement. Clearly, 
~o 1ew to the effect tha t the judicial 
arier of the Uni ted States is a sep
tur ble enti ty of a self-exec uti ng n a
da'tc ~as littl e basis under ou r present 
W si tuation. 

ha hile describin g t he cases which st:t largely guided us to the pre.sent 
telli c of the law, it is urged tha t 1t be 
the \hlbered tha t t he propos it ions oi 
~on Uck Bill ra ise an issue well _be
et\ d the question of the mere ex1st
c0~~ _'lf cong ression al control. On the 
IVi tht ary, we here become concern ed 
~ow a curious phenomenon of _the 
lliat~r of control engulfing its s ubJect 

'!'her to the point of extinction. 
col\ c cases with whi ch we become 
il\t cerned in this area n a turally fall 
litlj0Dl two distin ct categories whi ch, 
arc Y enou gh , correspond to the two 
%~8. of control outlined in the Con
the tion; namely, the control ~hr ou_gh 
c?ur?Ower to establi sh the mfenor 
t1ol\ s, and the power to m ake r egula
the 8 and exceptions with respect to 

appellate jurisdiction of the Su-
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Supreme Court: Facade to weather the storm? 

preme Court. We first tur? to the con
gressional power to establish the lower 
courts. 

It was within a decade of the pass
ing of the first judiciary act that the 
Supreme Court came to grips with the 
issue of statutory deprivation of 
lower court jurisdiction. In Turner v. 
Bank of North America, 4 Dall. 7 
(1799), the pl~intiff h'.1d obtained 
cognizance of his cause m the lower 
court. He brought his suit as . an 
assignee of a promissory note which, 
as we have observed, section 11 of 
the 1789 Act forbade. 

The Court in a short opinion, re
versed the l~wer court making little 
more than a summary reference to 
the Act. The terseness of the state
ment of rationale is probably ~ue to 
the circumstances of the case. Pnmary 
among these :".as th~ fact t~1at the 
diversity of c1t1zensh1p quest!on v:as 
a difficult one in the pre-rat~ficat10n 
days, and this matter of assignment 
was precisely the area of concern _to 
those foreseeing the wholesale av~1d
an ce of the courts of the sovereign 
states. 

Regardl ess of such apparent fa_c
tual limitations, the r esult r eached m 
Turner was consistently followed and 
applied in subsequent cases. ~?r ex
ample in a more modern dec1s10n of 
the Court, Mr. Justice Sutherland 
said: 

Only the jurisdiction of the Sunrem<; C~urt 
is derived directly from the Const1tut1on. 
E ver y other cou r t creat_ed _bY_ t~e gener a l 
government der ives its Jur1sd 1ct1on wholl y 
from the author it y o r Congr ess. Tha t _b<>?Y 
may g ive, w ithhold _or restri.ct s uch J~r1s
diction nt its discretion , p r ov ided t~at , t be 
not ex t nded beyond th~ boundaries fi xed 
by t he Constitution . Kime v. Burke Con
struction Co., 260 U. S. 226, 234 (1922) . 

Thi s is the r ule today. ' Though it 
might ap pea r th at t he las~ c)ause of 
the excerpt in some way. md1 ~ated a 
less than plenary control m this ar~a, 
i t is diffic ul t to find in t he cases, _with 
perh aps the exception of Martin v. 
Hunter's Lessee , 1 Whea~. 3_04 (1816)' 
that the Cou r t has ever _indi cated that 

n affirm a t ive duty ex isted whereby 
Congress might be required to esta b
lish the lower courts. Absent su~h a 
constitu tional requi remen~, _a qui bble 
about constitut i?n '.11 restrictions UP?~ 
the pow r to hm1t would seem CII-

cul a r . 
W ith regard to the second gro~p of 

cases in which various congressional 
re ulation s of t he Supreme Co_u rt _a p
peT!ate j u risd iction are determmatvet 
the law has developed to an _ex en 
whi ch wo uld not be readil y pred1c!~ble 
from a readin g of the ~erms of A1 t1cle 
III In Wiscar t v. D Auchy , 3 Dall. 
320 (1796) the Court not only rec~g
nized congressional con trol of its 
. . d. t ·on but went a step further 
JUl'lS IC I 

by indicating that such jurisdiction 
is dependent upon the affirmative ac
tion of the Congress. Said Chief Jus
tice Elssworth : 

If Congress h as provided no rule to regu
late our proceedings. we cannot exercise 
an appelJate jurisdiction ; and if the rule 
is provided, we cannot depart from it. 
(3 Dall. 320, 326.) 

Whether this extension of the plain 
meaning of the words of the constitu
tional provision is warranted is not 
crucial to our discussion. Suffice it to 
say, that subsequent cases have con
sistently followed that rule. 

Perhaps the leading- case in this 
area is E x parte McCardle, 7 Wall. 
506 (1869) which due to its prom
inence must be dealt with, although it 
is submitted that for our purposes it 
is factually distinguishable and does 
not compel the result sought by the 
proponents of the Tuck Bill. In this 
case, McCardle was being detained 
by the military in the South during 
the· reconstruction period. He sought 
to obtain from a circuit court, in ac
cordance with procedures laid down 
by an act of Congress, a writ of 
habeas corpus. A provision of that 
same act opened an avenue of appeal 
from the circuit court judgement to 
the Supreme Court which appeal was 
pending when Congress removed the 
r ight thereto. The Cou r t consequently 
dismissed for want of jurisdiction 
stating further that: 

The principle that the affirmation of ap
pella te jurisdi ction implies the negation 
of all such jurisdic tion not affirmed having 
been . . . established, it is a n alm ost nec
essary consCQ uence that acts of Congress , 
providing for the exerc ise of jurisdiction, 
should come to be spoken of as acts g rant
ing jurisd iction. (7 Wall. 606. 613. ) 

Clea r ly, ther efore, it was concluded 
that what Congress created it could 
take away and, hence, the present 
day rule in this a rea was settled .2 

• * * * * * * * 
In the next issue, i t will be seen that 
these cases are clearly dis tinguishable 
from the Tuck Bill situation . Four 
lines of thought on the ex tent of Con
gressional power shall be advanced 
ancl projections shall be made there
from concerning the possible results 
should Tuck ever become law. 

Footnotes 
1. For other case examples, see 
United S tates v . Huclson & Good
win, 7 Cranch 32 (1812); Sheldon 
v . S ill, 8 How. 441, 448 (1950); 
Stevenson v. Fair , 195 U .S. 165 
(1904 ); Lau/ v. E. G. Shinner & 
Co., 303 U.S. 323 (1938 ). 
2. Other cases in this area are 
The " Francis W right" , 105 U.S. 
381,386 (1 908) ; S tephen v. United 
S tates, 319 U .S. 423, 426 (1934); 
United States v . Bitty , 208 U.S . 
393 (1903). 
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tionality, should be covered by the 
convention. 

The United States suggested a one
year period from the date of the ac
cident as the period within which 
claims should be presented. Australia, 
the UK, France, and others thought 
this period too short. The UK and 
others disagreed with the United 
States view that the period of time 
should run from the date of accident. 
Japan proposed tha t the period should 
commence only with the identification 
of the launching authority or the time 
from which the State concerned knew 
or ought reasonably to have known 
of the existence of the damage, 
whichever was later. 

Belgium had earlier suggested that 
determination of the casual relation
ship between a space activity and the 
occurrence of damage should be gov
erned by the law of the launching 
authority and that local law should 
similarly govern the character of 
compensation. Hungary proposed that 
"moral damages" be compensable if 
the law of the presenting State so 
provided. These views, and other sug
gestions regarding the application of 
local law, were generally rejected on 
the ground that the liability conven
tion ought to have an independent 
and unvarying content. 

Austria suggested that r emedies 
under the liability convention should 
be additional to r emedies otherwise 
existing. However, there was gen
eral agreement with the United States 
view that an injured person ought 
not to be able simultaneously to pur
sue remedies under the liability con
vention and under local law or any 
other treaty. A number of drafting 
suggestions were made. 

The United States presented a pro
posal that a claim not settled within 
one year should be referred to a 
mixed claims commission for decision 
and that any dispute arising from 
the interpretation or application of 
the convention be referrable to the 
International Court of Justice at the 
instance of either party. The view 
that the convention must contain ef
fective procedures to ensure that its 
provisions will be given practical ef
fect was widely supported, particu
larly by Japan, Sweden, the UK, 
Australia, and France. Hungary, on 
the other hand, dealt with the prob
lem of unsettled claims by proposing 
optional and voluntary arbitration. 

Clearly, the "law of Outer Space" 
is in its infancy, and much work lies 
ahead. The ramifications of the use 
of outer space indicates that a law is 
needed, and it is encouraging to note 
that the various nations are attem pt
ing to draft workable ru les through 
discnssion. Ed. Note. 

NASA photo 

Atlas-Agena lifts off launch pad. 
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Second Year Student's Job Means 
Police Duty-800 Feet in the Air 

By Tony Cotter, Pa., '67 

One Law Center student has 
a quite odd extra-hours job. It 
reqµires him to perform tasks 
ranging from Washington area 
traffic control to pursuing an 
escaping bank robber-and all 
this is done several hundred feet 
in the air! 

Courtland Travers, Conn., '66, 
is a pilot for Washington-Balti
more Helicopter Company and 
flies the radio station WMAL 
traffic control helicopter some 30 
hours a month. Travers, who is 
an experienced ex-Navy heli
copter pilot, works the traffic 
control unit with a member of 
the D. C. Police Department. 

This writer accompanied Travers 
and Police Sergeant Gene Blanken
ship one Friday afternoon for a two 
hour treatment in the "whirlybird." 
After a IO-minute test flight during 
which we successfully convinced our 
stomach that it couldn't climb into our 
brain, we settled on the National Air
port runway to pick up Blankenship 
for the flight. 

Under Blankenship's direction, the 
flight took on immediate purpose. 
Some 30 minutes earlier, two bandits 
robbing a liquor store in northeast 
Washington had slugged a motorcycle 
policeman. The blow split his helmet. 
They thrust a gun in his face and 
threatened to "blow your face off" if 
he moved a muscle to stop them. 

We had a description of the car and 
had to find it. 

Minutes away from National, we 
sailed over the Potomac, hanging by 
our seat belts (the door of the copter 
was an unreassuringly thin metal and 
plastic affair), absorbing the breath
taking panorama of the capital city 
unfolding below us. Blankenship be
gan monitoring the District and Park 
police radios and took notes on traffic 
conditions. 

Pilot-student Travers paid close at
tention to his earphones. Strict radar 
control from National Airport gov
erned his altitude in all quarters of 
the city. 

Meanwhile, the search over side 
streets and parking lots for the se-

creted blue auto the robbers drove 
was proving fruitless. Effective aerial 
surveillance at altitudes ranging from 
250 to 1700 feet is difficult, if not 
impossible, when the target is a "post
age stamp in the haystack." The 
copter veered back towards the river 
and the problem of traffic conditions. 

The task at hand was accomplished 
in several ways. First, Blankenship 
reported directly from the helicopter 
to the radio station telling commuters 
how to avoid traffic jams, water main 
breaks and stalled cars. Second, he 
coordinated untangling traffic tieups 
-this feature saves considerable time 
because his aerial view allows him to 
see all possibilities of rerouting traffic. 
Finally, the copter itself could take 
direct remedial action either by in
structing the ground policeman or 
speaking to the motorists themselves 
via the copter's loudspeaker. Occa
sionally, the copter lands on the high
way and its occupants direct traffic 
themselves. 

The advantages of this aerial con
trol are endless, but we noted two 
examples which were outstanding. 
The traffic lights on one of the main 
artery streets were out of synchro
nization-this resulted in snarled traf
fic. The isolated policeman might 
never discover the source of the 
trouble, but it takes the man in the 
air only minutes to spot the trouble. 

Similarly, as we were in the vicinity 
of the South Capitol Street Bridge, 
we discovered two stalled autos. 
Within minutes, the loss of one lane 
had literally jammed traffic for miles. 
Blankenship directed tow trucks to the 
scene, and aided foot policemen in re
routing traffic to the bridge. 

Travers' flying involves more than 
the some 30 hours of traffic control 
work he does a month. He is on-call 
for emergencies and may, and often 
does, fly VIPs and other commercial 
flights. The police work has impli
cated him in everything from track
ing the bank robbers' car in the act 
of escaping, to searching for drown
ing victims from the air. 

Some months ago he flew Secretary 
of the Interior Stuart Udall for an 
NBC special on Mount Vernon and 
scenic easements. Both of the com
pany's helicopters were used for aerial 
and ground shots. U. S. Sen. Jennings 

Staff photo by Jacobs 
Aerial traffic control; copter 63, where are you? 

Randolph of West Virginia has been 
another one of Court's passengers, 
as was a recent Congressional candi
date from Maryland checking on 
polling results in the recent elections. 

In short, the somewhat unique com
bination of the municipal police de
partment, WMAL, and the Washing
ton-Baltimore Helicopter Company 
laces the routine of traffic control with 
the more sensational aspects of crim
inal prevention and apprehension 
work. 

A recent Redskins game provides a 
case in point. While directing post
game traffic at D. C. Stadium the 
copter was notified that a robbery had 
taken place. Hovering some 70 to 100 
feet off the ground, the copter directed 
its landing lights on the darkened 
stadium, circling inside and out until 
the stadium lights could be turned on 
in an attempt to keep the bandits in
side until help arrived. Walkie-talkie 
ground-to-air contact was maintained 
while a stream of motorcycle patrol
men and K-9 Corpsmen rushed in to 
surround the area. The resultant co
ordination epitomizes the importance 
of Courtland Traver's work. 

Staff photo by Jacobs 

Courtland Travers, Conn., '66, stands 
beside whirlybird. 

ADMIN. IMP., cont. from p . 10 

All UN general principles on outer 
space rest upon the fundamental con
cept that international cooperation 
will ensure the development of proj 
ects for the betterment of mankind 
and will contribute to the growth of 
friendly relations among nations and 
peoples. A study of the texts reveals 
strong international motivation to
ward developing beneficial and avoid
ing detrimental space activities. The 
desire to maintain peace and prevent 
the spread of armaments led the Gen
eral Assembly to adopt by acclama
tion a resolution which welcomed the 
intent of the United States and the 
Soviet Union not to station any ob
ject s carrying nuclear weapons or 
other kinds of weapons of mass de
struction in outer space. This resolu
tion calls upon all states to refrain 
from orbiting weapons of mass de
struction, installing them on celestial 
bodies or stationing them in outer 
space, and further to refrain from 
causing, encourag ing, or in any way 
participating in the conduct of such 
activities. U. N . Resolution 1884 
(XVIII) , Oct. 17, 1963. 

It is evident that there are numer
ous specific ways in which the policies 
inherent in approved gene ral prin
ciples are being implemented. The 
United Nations created the Committee 
on the Peaceful Uses of Outer Space 
which, in turn, established its Legal 
Subcommittee and the Scientific and 
Technical Subcommittee. A registry 
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for space vehicles was established in 
the United Nations. Specializ~d agend 
cies were called upon to review an 
report on space programs to member 
governments, the Economic and So
cial Council, and the General As
sembly. Notable reports have already 
been received from the World Meteor
ological Organization and the In!er
national Telecommunication Un_dnd 
Nations have voluntarily provUJ e 
the Committee on the Peaceful ses 
of Outer Space with information on 
their national space programs. The 
Committee has urged support of the 
work being undertaken for the Inte{
national Year of the Quiet Sun, \ e 
World Magnetic Survey, and ~he 
World Weather Watch under e 
World Meteorological Organization. 

The General Assembly welcomed 
·ttee cooperation between the Comrn1 . g 

and the Secretary General in usi~ 
5 the Secretariat to prepare summan\ 

of national and internat\01:al spt\ 
activities and resources, b1bhograp \ 
and abstracting services, reviews .0 

information on education and tra1~; 
ing in universities. Member states ha d 
been invited to give training an" . e • 
technical assistance to countries d 
pressing a desire to contribute t_owa~i
peaceful space research, and six 5 d· 
entists were asked to visit th~. soun at 
ing rocket launching fac1ht_Y n 
Thumba, India in order to _advise ~
its eligibility for United N at10_ns spNa· 
sorship. The principle of Umte? ·fes 
tions sponsorship of space ac~1v1t/on 
has been accepted and its appbca d. 
to specific projects is being exten<leh 

All the resolutions pertaining to tee~ 
work of the Committee on the Pea ed 
ful Uses of Outer Space have stres~ts 
the importance of studies and repothe 
on legal problems arising from en· 
use and exploration of the space this 
vironment. Concentration upon.,DeC· 
objective ultimately led to the rn· 
laration of Legal Principles GoV\a
ing Activities of States in the Exploan
tion and Use of Outer Space," un ts· 
imously adopted by the General Vt-/, 
sembly on December 13, 1963. 13, 
Resolution 1962 (XVIII), Dec. 
1963. ic 

The active implementation of fba:he 
policy decisions on the uses O on· 
space environment has developedt'~ns, 
s iderable momentum among na 111ere 
organizations, and individuals. T ing 
is a force emanating from the _fo~gleS, 
and carrying out of general pnnciP at· 
and this force derives from th\ioO 
tainment of a consensus, recogn\1ed, 
of mutual advantages to be g:ai 0! 
and r ecognition of the necessit)ogi· 
adapting to sci~ntific ~nd _techno_e to 
cal facts if desired obJect1ves a'.

0
ved 

be achieved. This force ~as P1 with 
sufficient to ensure comphan~e tioflS 
regulat ion s set forth by organiz\coe· 
known to be work ing toward 
ficial goals in space r esea rch. . ci· 

1 r1J1 ! The formulation of genera P 
5 

o 
ples and regulations on the use tJlC 
outer space is not confined ~o }ized 
United Nations and its speci~e ol 
agencies. Sim ilar processes 81 ittee 
work, for exampl e, in the Corn~d ill 
on Space Research (CO ~AR) afuflC' 
organizations concern d with the nic9' 
tioning of a global space corn_rnu soflle 
tions system. Since the1·e 15. uW 
likelihood that all observed re~ w 
tions may constitute control~ f.~ e1ri· 
ternational space activities, _it \;coo

1
t 

dent that this situation has s1gn1rit o 
implications for the developme 
space law. . ht b8 

One of the tasks which ~igal 10' 
undertaken by the InternationbY 0n~ 
stitute of Space Law is a s~udY ·fy ol 
of its working g~oups to 1dent~cd b~ 
rules and regulations promulga niZD 
national and international orga e t0 

tions concerned with outer ~pac ;11c~ 
determine the degree to which d t0 

controls are being accepted, af t~e 
evaluate the results in terms 0 

future of space law. 
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~ince McAlvey, Ill., '66, receives gavel 
0 PAD leadership from Dave Arm

strong, N.Y., '66 

PAD Sponsors 
Orpl,an Party 

Phi Alpha Delta highlighted its 
bushing program for the fall semest~r 
th'/ holding a wine-tasting party m 

e Hall of Nations on November 23rd. Co-sponsored by Taft Chapter 
lll
1
d the District of Columbia Phi 
.Pha Delta Alumni Chapter, the 

tine-tasting was led by Mr. Walter 
CU~sen of the Advisory Board for the 
thahfornia Wine Institute. He spoke on 
./ uses of wine and the fine art of 

\ne-tasting' a short film showed the 
"'1ne-making' cycle in the Californian 
~~lieys. Glasses of sherry, chianti, 
Dinot blanc port and sparkling bur
f~ndy wer~ thoroughly enjoyed by 

e large crowd attending. 
1V On December 5th, new me~be!s 
ere initiated into the fratermty m 

;eremonies held at the Capitol Build;g. That same evening, the new 
\'!'others were honored at the Initia
,10n Dance held at the Holiday Inn 
~ . ~! r Andrews Air Force Base m 

aryland. 
80 'I'he annual Christmas party spon
l/ed by P.A.D. for the orphans of the 
on°rhwest Settlement House was held 
'6s ecember 12th. Bernie Allen , N .Y., 
co • and John J oyce, N. Y. , '65, were 
attchairmen of the party which was 
S ended by nearly 150 youngsters. 
gmta Claus was on hand to distribute 
co 8 ; ice cr eam, cake a nd candy were 
in llsumed in large quantities follow-
~ the showing of Christmas cartoons. 

di lans for the spring semester were 
on'JS1ssed at the fin al business meeting 
cer ecember 16th, and election of offi -

8 Was held. 

l'Dp Initiates Profs 
ce~\ an init iation ceremony held De
the er 5 at the New South Lounge on 
corn Main Campus, P hil Delta Phi wel
the ed twenty-two new member s into 
Jae i r aternity. Professor Sidney B. 
1Vero Y and Professor Paul G. Haskell 
ini/ th is year's choices as honorary 

l>1ates. 
!r0~

0fessor Jacoby rece ived his LL.B . 
1Va

8 
Columbia Univers ity in 1939 and 

ll)ent extensively engaged in govern
tern al work on the national and in
the ttional levels before comini;r. to 
to 1 aw Center in 1966. In add1t1on 
dur ec tur ing courses in Civil P roce
lion\ Government Lit igation, In tern a
~roa Law a nd Comparative Law, 
bo0{essor J acoby has co-authored a 

l> on Government Litigation . 
tr0~ 0fessor Haskell received hi s LL.B. 
~racr liar vard Univer sity in 1961 and 
)ea iced law in New York for ten 
in 118 before coming to the Law Center 
lectu 6~- Professor Haskell is pr esently 
Deceding in t he courses of Proper~y, 
ta,,,,., ents Estates and Commercial 
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YRs Undaunted, 
Facing Future 

At the November meeting, the Law 
Center Young Republicans unani
mously gave their approval to the 
club's official constitution and by-laws. 
In t hem, the club pledged to "develop 
all Young Republicans on t he campus 
into an intelligent, aggressive and co
operative Republican group." 

Nominations for all offices were 
held at t he December meeting, and 
the vacant post of Vice-President for 
Day School was filled. 

Undaunted by the election returns, 
the club now t urns its eyes towards 
the future. Under consideration is a 
debate concerning Medicare, to be 
held in conjunction with the Young 
Democrats and the Student Bar Asso
ciation. 

As of press time, action by the SBA 
granting the YRs st'.1tus as an_ l;LC
credited ex tra-curricular act1v1ty 
seemed imminent. 

With the close of campaigning, the 
emphasis will_ be pl~ced <?n the ac~
demic and ph1losoph1cal side of poh
tics. The policy of inviting informa
tive speakers to club meetings will be 
continued and extended. 

Staff Photo by Sher 

YR's from left: Wallace, Shea, 
and Tuck. 

The YRs also plan to reactiy~te 
last year 's program of inform~! v1s!ts 
with leading legislators, which m
cluded conferences with Rep. H. R. 
Gross ( R. Iowa ) , fiscal watchdog of 
the House, and Sen. J ohn Tower , _(R. 
Tex.) , articulate Texas conserv_atiye. 
This program is geared t o comc1de 
with t he sessions of Co~gr~s~ . . 

Intern ally, the club will m1tia~e a 
program of formulating Repubhc_an 
solutions to curr ent problems .. A _drive 
t o enroll members in the D1st~1ct. of 
Columbia YRs, parent ~rga~1zat1on 
of the Coll ege Federation , 1s also 
under way. . . D'Al In another action , M1~e . es-
sandro, N.J., '67, was appoin ted ed1~or 
of The Georgetown Advocate, <?ffic!al 
club publication. The Advocate 1s dis
t ributed at frequent intervals t o day 
and night students. . 

Denni s Rodgers, Il l., '66, chaired the 
Constitution Committee, an d was r~
sponsible in large par t fo r t he consti
t ution and by-laws adopted by the 
Club. Jerry Speers, M e.,. '66, hea~ed 
t he Nominati ons Commi ttee, which 
presented names of nominees_ for club 
offices at the December meetrng. 

atent Law Club 
Predicts Good Year 

The Patent Law Club has planned 
a "mature and balanced program for 
the year" accordin g to Steve Goldby, 
NY '65 'president. Goldby and f_el

. ·• ' M ' h '66 vice low officers Bob Hess, i_c ., ' '65 
p resident; Dave J oseph1c, Pa., '64 , 
treasurer ; and Tom Boland, Pa., ' 

secretary, have sought a program 
which they feel will fulfill the needs 
of students interested in patents, 
t rademarks and copyrights. Dean 
Richard A. Gordon is faculty advisor 
for the club. 

The central theme about which the 
efforts of the 60-odd member orga
nization centers is the improvement 
and fortification of the present patent 
system in the United States. Re
cently, the club passed a resolution 
unanimously rejecting the present 
proposal of the federal government to 
reestablish the Patent Office in the 
Baltimore area. This resolution will 
have the effect of adding assent to the 
position of the District Bar Associa
tion whose aim it is to retain the 
Patent Office within the geographical 
bounds of the District, and within 
reasonable proximity to the accredited 
law schools of the nation's capital. 

Of note to the club's membership 
and to the University this year was 
the decision of the American Patent 
Law Association to consider any 
undergraduate student of law for 
membership. Through the Patent Law 
Club, University students admitted 
into this national professional asso
ciation are enabled to receive the 
association 's publications, granted 
permission to use the library of the 
Patent Office, and privileged to attend 
the APLA's meetings. The Associa
tion meets three or four times a year 
in Washington, D. C. Of further in
terest was the recent decision of In
ternational Business Machines, Inc., 
t o establish a $35,000 scholarship and 
loan fund with the Law Center. 

On November 5, the club sponsored 
a luncheon at the Occidental Restau
rant, at which Robert C. Watson, 
former Commissioner of Patents, 
spoke to an assembly of nearly one 
hundred students, judges, patent law
yers, and present patent office assist
ant commissioners. Mr. Watson's 
topic was "The Deferred Examination 
of Patents." This lecture was the 
first in a series which the club plans 
to sponsor during the year. On De
cember 19, a luncheon was held at the 
Ascot Restaurant. Mr. Paul Rose, of 
Union Carbide, Inc., Washington, D. 
C., was the guest speaker. 

The Patent Law Club wishes to 
encourage the participation of stu
dents whose interests lie in the pro
prietary aspects of patent and copy
r ight law. Further information may 
be obtained through the Patent Law 
Club's office at the Law Center. 

Law Wives Propose 
Charter Amendment 

At the December meeting of the 
Law Wives Club, Sue Smith, Presi
dent , announced that a committee 
work ing on changes in their Consti
tution had proposed that the election 
of officer s be held in Apr il instead of 
Febr uary. T hi s proposal will be pre
sented t o the membership for a vote a t 
a f uture meeting. 

It was al so decided tha t bake sales 
held at the Law Center from time t o 
t ime would now be held on a regular 
monthly basis; Judy Van Houten en
couraged all the wives to donate time 
or the baked goods themselves so these 
sa les could prove successful. 

Barbara Brennan is still welcoming 
recipes for t he cookbook which is ex
pected to be completed in the spr ing. 
Although many recipes have been r e
ceived r ecently, more are still needed, 
especially those for cooki es, casseroles 
and "quick t o fix" dishes. 

Santa Claus visited the law wives 
and their famili es at the F aculty 
Lounge of the Law Center on Sund ay, 
December 20th. Hol iday refreshments 
were served, and Santa proved a big 
hit with the kiddies with his surprise 
gift fo r each child. 
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Mallery Attends 
ALSA Conference 

Law Center SBA President Thomas 
A. Mullery, N. Y. , '65, represented 
area law schools at the annual meet
ing of the American Law Student 
Association Board of Governors in 
Chicago, November 7-9. 

Mullery is National Vice President 
of the ALSA Eleventh Circuit. In his 
capacities with ALSA, he is responsi
ble for formulating policies and pro
cedures to be followed by t he Associa
tion during t he academic year. 

The ALSA, which is sponsored by 
the American Bar Association , repre
sents some 135 approved law schools 
in the United States and Puerto Rico, 
and some 44,000 law students. 

DTP Pledges 60, 
Sponsors Party 

In early February, one of the larg
est pledge classes in t he history of 
Delta Theta Phi will receive their 
brotherhood pins. Over 60 t ook the 
pledge oath in early December from 
Dean Thomas Moriarty, Mass. , '66. 
The new brothers represent student 
leaders from all walks of life, and will 
swell total fraternity membership to 
record heights. 

The pledge ceremony was followed 
by a social hour, featuring refresh
ments, sparkling conversation and oc
casional patches of banjo music. 
Thanks to the efforts of Daniel Fess
ler, Wyo., '66, Master of the Ritual, 
the formal part of the meeting went 
smoothly. 

Present were Dr. Walter H. E. 
("Doc") Jaeger, faculty advisor, and 
Prof J. H. Boyles, librarian-raconteur. 
Congratulations were given to Brother 
James Brincefield, D.C., '66, new Stu
dent Bar Association Treasurer. 

The following Saturday, the frater
nity held its annual Christmas Dance 
in conjunction with the Senates of 
George Washington and American 
Universities. Under the soft lights of 
a redecorated Georgetown University 
cafeteria, brothers and dates took a 
momentary break from the cares of 
life at the Law Center. 

Delta Theta Phi looks forward to 
an equally active second semester. 
Spring rushing will begin early in 
February, and a second pledge class 
will receive their shields in the t hird 
week in March. Also contemplated 
are more of the social functions edu
cational events and good fello~ship 
that make Delta Theta Phi a leading 
fraternity at the Law Center. 

Staff Photo by Sher 

Pledge Curt Smothers, Md., '67, t alks 
with Dr. Jaeger. 
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Inauguration Day: History, 
Pomp, the Unforseen 

By Parle T. Blake, 111., '66 

As the winter wind ruffled his 
snow white hair, and bright sun
light etched the strong New 
Erigland face, Robert Frost be
gan reading his original poem 
for the inauguration of John F. 
Kennedy as the thirty-sixth 
President of the United States. 
The date was January 20, 1961. 

But, the moment's greatness 
was frustrated by elements over 
which man has no control. The 
sunlight blinded the tired eyes, 
and the wind pulled the poem's 
pages from his grasp. He couldn't 
read it. 

The great aura of Boston's Cardinal 
Richard Cushing was marred by a 
faulty electrical circuit in the lectern 
as he gave the invocation prayer. 
Wisps of fine blue smoke drifted in 
front of him before the trouble was 
discovered and corrected. 

And less than three years later, the 
greatness of John F. Kennedy was 
wiped out by circumstances over which 
there is really no human control. 

The Presidential Inauguration -
the ceremonies surrounding it, and 
the greatness it brings-has been an 
inseparable part of American history 
since George Washington's inaugura
tion in 1789. Washington was sworn 
a month late because the newly 
elected Congress failed to have a 
quorum by the March 4 inauguration 
date. Even in the early days, Con
gress seemed to give the President 
trouble in one form or another. 

Washington was sworn in New 
York for his first term, and for his 
second in Philadelphia. Thomas J ef
ferson was the first to receive the 
presidential oath in Washington, D. C. 
And in 1817, James Monroe estab
lished the accepted pattern of taking 
the oath at the Capitol's east portico. 
Previously, and occasionally since 
then, t he presidential oath was ad
ministered at the Capitol in the Hall 
of the House of Representatives, or in 
the Senate Chamber (now Statuary 
Hall). 

Only twice has a father had the 
honor of seeing his son sworn into 
the nation's highest office.John Adams, 
the first President to be sworn in by 
the Chief Justice of the Supreme 
Court, attended the inaugural cere
monies of his son John Quincy Adams 
in 1825. Joseph Kennedy watched his 
son in 1961. 

Historians have accused Andrew 
Jackson of nepotism while in the 
White House. Civil service reforms 
were supposedly instituted to insure 
that presidential favors were bestowed 
for service and merit, not friendship 
or family relationship as Jackson had 
been accused of doing. Yet he was the 
only President not to hold an in
augural ball-the traditional method 
of rewarding zealous and faithful 
campaign workers. 

His successor, Martin Van Buren, 
held two inaugural balls; perhaps to 
make up for the one Jackson had 
omitted. Van Buren was the first U. S. 
citizen by birth to serve as President. 
All previous Presidents had been Brit
ish subjects. 

Franklin Pierce was one of the two 
Presidents to deliver the inaugural 
address without the aid of notes. His 
thirty minute speech, interspersed 
with a few extemporaneous remarks, 
was given entirely from memo_ry. , 

At the time of Abraham Lmcoln s 
second inauguration the nation was 
in the midst of the Civil War. Wash-

U.S. Army photos 

January 20, 1961 

ington, politically northern but geo
graphically southern, was tense. 
Armed soldiers were everywhere. Lin
coln had to be secretly brought into 
the city because of resentment that 
had been expressed. The soldiers per
formed well, and there were no un
pleasant incidents. But several months 
later, at a theatre located halfway be
tween the White House and the Cap
itol, Lincoln was shot. 

Presidential inaugurations have 
added much to our history. Often they 
have indicated the coming tempo of 
America. Franklin D. Roosevelt told 
us: " ... the only thing we have to 
fear is fear itself." With popularly 
accepted welfare measures, the de
pression was conquered; and with 
housewives on B-29 assembly lines we 
won a war. Kennedy said, "Ask not 
what your country can do for you 
... " , and we entered into the New 
Frontier. Lyndon Johnson has said, 
"Let us continue ... ". And we shall. 

In January, Lyndon Johnson will be 
sworn as President, elected by the 
greatest plurality in history. On that 
day, with TV sets turned on across 
the nation while others stand clapping 
hands and shifting their weight in the 
cold breeze from behind the Capitol, 
an inauguration will take place. It 
can mean more than state floats and 
marching bands: Like a cold winter 
wind blowing through a Doet's hair. 
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