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At The Center 
FINAL VIEWS 

Associate Dean A. Kenneth Pye, who is 
leaving the Law Center to become professor 
of law at Duke University, recently looked 
back on the changes during his six years as 
Associate Dean. 

He emphasized that there has been an in
crease in student activities with a greater 
degree of student control. This increased "stu
dent liberty" as well as the other significant 
changes, he pointed out have been formulated 
by Dean Dean. 

In the last six years, the student attrition 
rate has been cut by 100 %, and scholastic de
ficiencies narrowed from 16% in 1958 to less 
than 10 % . This greater security has permit
ted students to spend time on extra-curricular 
activities, and resulted in a criticizing, in
tellectual atmosphere unlike many large law 
schools. 

Another major change has been a 30% in
crease in faculty. But, Dean Pye stated that 
"Georgetown needs more funds to compete 
with the better schools. 

More money is also needed to obtain a more 
highly qualified entering student. "The new 
building is only secondary in determining 
whether Georgetown will be a top law school." 

But he noted that in the past six years the 
student body has been improved, stating that 
60 to 75% of the 1960 graduates would not 
now be accepted for admission. 

Dean Pye noted what he considers a distinc
tive characteristic of the School, namely the 
relatively easy access of the faculty and ad
ministration to the average student, suggest
ing that it is greater than in many other "top" 
schools. 

He also pointed out that the Law Center's 
reputation has been enhance~ ?Y the _amount 
and quality of scholarly writmg which has 
recently taken place, pointing out the 55 law 
review articles and the 16 volumes which have 
been recently produced by faculty members. 
The recognition of the school as a center of 
expertise has been shown by the recent grants 
by the Ford Foundation and to the indivi~ual 
professors by the American Law Foundat10n, 
the American Society of Law, Fullbright, and 
others. 

Dean Pye mentioned that the position of the 
school regarding the poor stems from Dean 
Dean's willingness to authorize funds and par
ticipation in these activities at a time when 
most other schools did not even perceive the 
problems. 

Discussing changes which should take place, 
Dean Pye suggested the pressing necessity for 

Daniel Fe sler, '66, won the final Public Law 
Argument judged by the Hon. Stanley Reed (be
low), the Hon. John J. Sirica and the Hon. Ed
ward D. Re. 
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more experienced professors, research and sec
retarial assistance for faculty members, a re
consideration of the status of "sacred cows" 
in the curriculum such as equity and agency, 
and the addition of new courses in social legis
lation so that the curriculum will not expand 
with the law but in advance of it. 

Regarding the new school building, the Dean 
was quick to express his hope that it would be 
a structure which would provide an opportu
nity to have a library which meets at least 
minimal standards for student study and fac
ulty research. 

Having been in the same building since 
1890, the Law Center, should have first prior
ity in the University building fund. As yet 
the University has not specifically stated how 
the incomjng money from the present Capital 
Fund drive will be distributed among the vari
ous schools. When asked what percentage 
of income from student tuition is used for 
law school direct expenses as distinguished 
from the overall costs, Dean Pye said he was 
"not at liberty to discuss that." 

Regarding the relation of the Administra
tion and the student body, he mentioned that 
both he and Dean Dean believe strongly in 
ascertaining what improvements are necessary 
and what priorities the improvements should 
have by finding the students' opinions. A chief 
shortcoming of student reaction, he adamantly 
stated, is the student's failure to understand 
the role Dean Dean has and is playing in de
veloping the school and the limitations placed 
on his attempts. 

Since no dean has substantial control over 
faculty members once tenure is reached, the 
job of the Dean sometimes becomes utilizing 
the talents of poor teachers (who have tenure) 
so as to maximize his capacities while provid
ing fair treatment to the student body. The 
role of juggling faculty assignments when the 
faculty has ultimate legislative authority and 
the role of trying to run a great school on the 
revenues available from the university creates 
a situation which requires tremendous dis
cretion and diplomacy on the part of Dean 
Dean which the student may not be fully 
aware of. 

NEW LAW CENTER: $9.8 MILLION 

At last month's annual FounderR' Day 
Luncheon, Georgetown University announced 
the commencement of a 26 million dollar fund 
raising drive. The amount pecifically allocat
ed to the Law Center will go toward the con
struction of the new Law Center, whose total 
anticipated cost is 9.8 million dollars. 

Application is now being made through Dr. 
Hess of the University to .. ecure federal grants 
for one-third of the total d velopment cost. 
Thi is under Title 2 of the High r Educ, tion 
Facilities Act which awards grants ba ed on 
the applicant's pa t and prospective achieve
ments as well as its contribution to community 
services. 

Assistant Dean Gordon has stated that he 
hopes to consult with SBA delegat and in
terested students before the year's end to elicit 
views on certain features of the new Law Cen
ter. He said the enrollment for 1975 is ex
pected to be 1,000 for the morning division 
and 425 for the evening division. 

The new Law Center's library will occupy 
three floors and utilize forty percent of the 
entire building. It is expected that between 
75 and 90 percent of the books will be in_ o~en 
stacks. A study area for 750 students will m
clude carrels with a hundred-man capacity. 

Within the library will be a faculty reading 
room, a Law Journal research room, a typing 
and copying area and a smoking room con
taining recent periodicals. 

Six of the 12 classrooms will have a 45-man 
capacity, and four will accommodate 75. There 
will be two seminar rooms. Separate office 
space has been allocated to RES IPSA LOQUI
TUR, Law Journal, SBA, and club activities. 

A student lounge will occupy 3,500 squ~re 
feet exclusive of a room equipped with eatmg 
and,locker facilities. There will also be a 400-
seat auditorium. 
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New SBA officers: (L-R) Dowd, Kasa, president 
Goldstein, Fischer, and Joseph, Goldstein's cam
paign manager. 

CIVIL RIGHTS INTERNS 

The Law Students Civil Rights Research 
Council has announced the selection of ~v.e 
Georgetown Law Center students to parti~\ 
pate in its Summer Intern Program. Each ~ 1\ 

be personally involved in one or more ciVl 1 

rights projects for the summer. ' 
Michael Brody, N.Y., '68, has been assigned 

to the New Haven Legal Assistance PrograIIl• 
Frank Dubofsky, D.C., '68, and Peter Elliston, 
D.C., '68, will work in Mississippi-Dubofsk~ 
for the Lawyers' Constitutional Defense fun 
and Elliston for the NAACP Legal Defense 
Fund. . . t a 

Marietta Ethier, Mass., '67, will assis 
private attorney in Boston and Max Gro~s: 
man, N .Y., '68, will be a part of the Appa a 
chian Program. 



INSPIRATION AND RESTRAINT 
The Author As Critic 

BY MICHAEL H. SINDLER 

As one lamp lights another, thus literature sheds its light upon the law. 
(Anonymous) 

Baron Martin, a somewhat eccentric judge in nineteenth century Eng
land, whose reading had long been confined to the law books, noticed 

I that his marshal was always quoting Shakespeare and asked what play 
the marshal would recommend that he read. The marshal recommended 

· Measure for Measure, and loaned his copy of the play to the jurist. 
. After having read it he handed it back and remarked, "I don't think much 

of your friend Shakespeare. He lays down some very bad law." 
On the other hand, Disraeli said that he was depressed by the law 

but exalted by literature. If these gentlemen meant that literature and 
law are disparates, their statements are meaningless, for authors have 
sought in their literary works to influence law since the time of the 
Babylonian Talmud. Wherein one should read it correctly, the Lord 
placed a mark upon Cain's forehead to protect him from unjust retribu
tion by those who knew that out of jealousy, he had committed fratricide, 
but who were unaware that, in becoming the first murderer, he was also 
the first judge, since he killed Abel because the latter had violated one 
of their sisters. 

Cervantes, in Don Quixote, urged reformation of much law and ex
hibited, in the cases judged therein by Sancho Panza, that those who 
would be judges must have the wisdom of a Solomon. Dickens not only 
called the law "an ass," but also sought to change it, as when in the 
Bardell v. Pickwick trial in the Pickwick Papers, he berated the ridiculous 
rule of his time, by which the parties to an action were not permitted 
to take the stand and offer evidence on their own behalf-a rather costly 
procedural rule, indeed. Even in the beloved adult classic, Alice in 
Wonderland, in pointing out the injustice and stupidity of the legal 
and political facets of English life during his own era, Lewis Carroll is 
seen, in the trial scene, strongly criticizing the judiciary of his day 
;;hen, at the close of the trial, the Queen demands of the Jury of Cards, 

Sentence first-verdict afterwards." 
Turning now to an American author, we see in one of Jack London's 

lesser-known but (or, rather, because) better-written stories, The Benefit 
of the Doubt, a stinging attack on the American version of what Anatole 
France sarcastically called "the majestic equality of the law in forbidding 
the rich as well as the poor to sleep under bridges." (In America, this 
"majestic equality" takes the form of what has been euphemistically 
called "influence-peddling.") London's criticism here is aimed at a cor
rupt police court judge, wherein a young man, having a keen sense of 
social consciousness and the societal virginity of a Billy Budd, asks in 
disbelief, 

"Do you mean to t Il me that this Judge Witberg will violate the 
sacr dn of his office and oath by letting this brute off?" 
"Watch him," was the grim reply. "Oh, he'll do it nicely enou h. He 
will giv an extra-] gal, xtra-judicial decision, abounding in every 
word in th dictionary that tands for fairness and right ... I'll 
t 11 you, you'r now up against the I al police and p liti al machine. 
Who ar you? You ar not v n a I gal resid nt of this town. You 
hav n't a vote of your own h r . Much 1 s do you swing any vot s. 
This div propri t r swings a string of vote in his precinct- a 
mighty long string." 

Lugi Pirand 110, th Italian author, criti iz , on th oth r he nd, and the 
fodg ' stri t int rpr tation f rul s of law at th . p n of tru ju Lice, 
when in his story, " i ·ilian Hon r," a p a, ant who killed his wife for 
having xual r lations with a w althy landown r i m rcil ly f und 
guilty of murd r, "with only mild provocation ." 

To th lat Frank O' onnor, in hi. "Couns 1 for O dipus," th failings 
of the legal system wer aused by flaws in th psychological make-up 
of judg s and lawyer . O' onn r t r ly r mark d 

"To it in court and wat h , ca b tw n wif and hu band is like 
eeing a p rformanc of O dipus. ou know th, t no mattei· what 

happens th man hasn't a hance. A colt will con id r it a matter 
of conscience to pass a fi]ly, and a cour of law is the ame. Even 
the man's own counsel will be ashamed of him and envy the counsel 

for the wife, who, whatever she did or didn't do, has the ear of the 
court. As for judges-every single one I've known had a mother 
fixation." 

. Anatole France, long quoted as a critic of the legal system and its 
Judges, saw, in "Monsieur Thomas," the typical judge as believing himself 
to be God-like, when, in describing one, the author stated 

"It was obvious that in punishing criminals he experienced the 
agreeable sensation of purifying them. Human justice he regarded 
as a ... beautiful reflection of divine justice ... He loved to chastise 
• .. One could not call him cruel. But not being sensual, neither was 
he sensative" 

Finall!,. i~ Gargantua and Pantagruel, Rabelais delivers the coup de 
grace criticism of the legal system in the following words: 

:'Satan ~ould turn black into white, make each of two parties believe 
itself :1~ht. Has the most shadowy case ever lacked a lawyer to 
carry it mto court? How else would lawsuits flourish in this, our 
w~rld? ... The true meaning of the word lawsuit is something that 
smts a lawyer; legal procedure means something ceded or yielded 
pro, the benefit of, the judge." 

In the ~lace of. the present legal system, Rabelais much prefers judg
~ent _by dice, statmg that "what I called the spiritual forces-the motory 
mtelh~ences-~o~ld make the dice fall the way of the upright party in a 
l~wsmt. The d1vme spirit would work to dissipate the doubts and anxie
ties of man." _Even if it be deemed judgment by hazard, Rabelais 
~ss~rted t~at this could not be worse than such judgment as the jurists, 

with their bloody hands and perverse hearts," might possibly decree. 

Courtesy ABC-TV 
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Thus, we can see that throughout history-from Biblical times to the 
muckrakers of the present-man qua author has cried out against in
justice and, in that light, to reform the law and the legal system. The 
administration of justice touches human life at so many vital points and 
offers so many dramatic situations that the writer of fiction turns to them 
constantly. 

Stage Right: Enter Counsel 
BY CAROLYN B. SHIMKUS 

Good theater is concerned with man's self-examination and with his 
relation to society. Law ideally is a fundamental expression of man's 
striving to create a standard or standards in an attempt to order a loosely 
structured society. Hence, it is not surprising that the law should have 
become an integral part of a drama; from the law as the justice meted 
out by the Greek gods, to the law as the justice of appointed men. 

The effect of law on men has been a major theme of playwrights who 
have attempted to examine misguided justice. Two "schools" have 
emerged, one concerned with the criminal per se and, in a broader scope, 
with the individual and his involvement with society and the other with 
the indifference of society or men to the individual. One must be aware, 
however, that such generalizations are dangerous and serve merely 
to focus the issues which broaden into a spectrum of vast possibilities. 
Consider that "law" was once removed from the hands of men, but was 
only an expression of the whims of dieties. 

The law familiar to modern man centers not around the philosophical 
concepts of justice but tends more to focus on the justice as dispensed 
in the courtroom. The modern theater has adopted the trial scene as an 
effective dramatic device, as evidenced from the number of plays which 
have recently appeared on Broadway and in the smaller theaters through
out the country-Inadmissible Evidence, Hostile Witness, Witness for the 
Prosecution, Inherit the Wind, Twelve Angry Men, and countless others. 
A vast majority of plays, while not directly centered around the trial of 
a criminal, contain a trial scene in which the actions of the characters 
are judged outside, but as effectively as within, the courtroom. 

Why the trial scene? Mr. Thomas Fichlander, Executive Director of 
Arena Stage, describes the courtroom as a locus of suspense, conflict, and 
involmement. Since there are two clear sides in a trial, the audience can 
easily become a corporate part of the drama being enacted on the stage. 
Indeed, when Twelve Angry Men was produced at Arena Stage, members 
of the audience would stand up and cheer and yell as each juror switched 
his verdict. The suspense of the courtroom scene is heightened because 
only the most dramatic events are portrayed, eliminating the well-known 
tedious conferences and recesses in the court of "real life." 

Man expresses himself in the art forms and the issues presented in 
the theater become startlingly clear. The drama of the conflict of man 
with his society, and of the law and the criminal, may be portrayed in 
an elaborate trial scene with clever embellishments. But the problem of 
the law might just as effectively be presented in a simple dialogue . 

Have you ever committed a crime? 
No real one. Have you? 
Yes. 
Well, how did you find it? 

(from There Are Crimes and Crimes by August Strindberg) 

The Lively Art 
BY RANDALL G. DRAIN 

Movies have been treated by the Supreme Court as a unique form of 
expression. Unlike books or newspapers to which the court has applied 
the doctrine of prior censorship, censoring to determine the movies that 
may be publicly shown, has been held by the court to be permissible 
when accompanied by certain procedural safeguards. 

In fact it was not until 1952 that the court included motion pictures 
within the "speech" protected by the First Amendment. The first chal
lenge to the constitutionality of a movie censorship statute to reach the 
Supreme Court came in a 1915 case, Mutual Film Corp. v. Industrial 
Comm'n dealing with the Ohio board empowered to authorize only films 
"of moral, educational, or amusing and harmless character." In failing 
to extend the guarantees of freedom of speech to this form of communica-
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Nicol Williamson in John Osborne's Inadmissible Evidence 

tion, the Court said "the exhibition of moving pictures is a business pure 
and simple." 

Subject to various forms of prior restraint "licensing," the exhibition 
of movies has often been subjected to the vagaries of various local censors. 
Atlanta banned Lost Boundaries, the story of a Negro physician and his 
family who passed for white, on the ground the showing of the picture 
"will adversely affect the peace, morals and good order" in the citY• 
Chicago, having a large German population, banned Charlie Chaplin's 
satire on Hitler, The Great Dictator. A scene where the little girl was 
slapped was deleted from Street With No Name becau e it was "too 
violent." Memphis banned The Southerner, dealing with pov rty amonS' 
tenant farmers, because "it reflects on the South." From Joan of Arc 
the Maryland board struck Joan's cry from the take, "Oh, God, why hast 
thou forsaken me?" 

The court reversed its position in the 1952 Bur t11n, Inc. v. Wilson 
decision dealing with the controver ial film "The Miracle" which becarne 
a cau e celebre, attack d by ardinal Spellman and support d by Corn
monweal. For the first time the court h ld that motion pi tures are 
"included within the fr e speech and fr e press guaranty of th First 
and Fourteenth Amendment ." 

Speaking for the majority, Justice lark, how v r, add d th t "it do~s 
not follow that the on titution requir s ab olute freedom to exhibit 
every motion picture of every kind at all tim and all phc s." 

As for the Burstyn case, the Court said no tat may ban a film on 
the basi of a censor's conclusion that it is "sa riligiou ." After that 
decision the court examined statutory standards by a cas -by-ca e ap
proach to ee if the Ian uage of the tatut s wa so vague as to mpower 
a censor with a restrictive control that endanger protect d expr ssion. 

A film version of "Lady hatterly's Lover" was deni d a li ense ~y 
the ew York Regents and on a judicial 1·evi w th ourt of Appea. ~ 
explicitly rejected any notion the film wa b en but r, th r found tM,, 
the pictur a a whole "alluring portrays adult ry as proper b havior-

1 Speaking for the majority in Kingsley Int'! Picturr. Corp. v. Regents 0 

Univ., Ju tice tewart saw such action as striking at the heart of con
stitutionally protected liberty by prev nting the exhibition of a motioJl 
picture because the picture advocates an idea. In a concurring opinioJl 



Justice Black announced that he had not viewed "Lady Chatterly's Lover" 
and since then he has not viewed any other films as part of his decisions. 
Black and Douglas both hold that all prior censorship of movies violates 
the First and Fourteenth Amendments. 

In 1961 the Court accepted a head-on test of the prior restraint issue in 
Times Film Corporation v. City of Chicago. A film distributor applied 
for a permit to exhibit "Don Juan," a film based on Mozart's opera "Don 
Giovanni"; however, Times Film refused to submit the film for examina
tion. Upholding the Chicago censorship ordinance by a five-to-four de
cision, the majority disclaimed any consideration of the Chicago standards 
and faced the Constitutional issue by declaring that "requiring the sub
mission of fllms prior to their public exhibition is not void on its face." 

By the time of the Court's consideration in the spring of 1965 of 
Freedom v. Marlyand, only New York, Virginia, Kansas, and Maryland 
maintained prior censorship statutes, as did Chicago, Detroit, Fort Worth, 
and Providence. The ACLU lists 28 of the remaining 39 municipal 
ordinances as inactive. With two new justices on the Court and two of 
the Times Films majority gone, the Court in Freedman again reaffirmed 
prior censorship but added procedural safeguards "designed to obviate 
the dangers of a censorship system." 

The Court held that only a procedure requiring a judicial determination 
would be sufficient to impose a valid restraint. The burden of proving 
that a film is unprotected expression must rest upon the censor, who, 
within a specified brief time, must either issue a license or go to court 
to restrain the showing of the film. 

The film critic of the New York Times, Bosley Crowther, viewing the 
"illogic" of the "peculiar and amazing" recent upholding of the conviction 
of Ralph Ginzberg, has speculated that an application to the movies of the 
"titillating" advertising test could have far-reaching effects in an indus
try that has used "excessive" advertising techniques that are in many 
instances "distasteful," "false," "lurid," "suggestive," and "reckless." 

The Delicacy of Censorship 
BY RALPH EHLINGER 

Obscenity has been much in the news in the past decade. With writers 
prodding, vigilantes riding, and judges at cross-purposes, one is often 
tempted to wonder if the drafters of the first amendment knew what 
they were getting us into. There is perhaps no more muddled distinction 
today than that between the obscene and the acceptable, between garbage 
disposal and the right to write. 

The student of letters and the Constitution can have a field day reading 
the new literature of censorship. But when he has finished his last 

Anne Meacham in Agatha Chri tic' Witness for the Pro ecution 
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judicial decision, dissent and all, chances are he still won't know how 
to decide which books to push out from under the constitutional umbrella. 
The obscene is an elusive concept, a subjective judgment somehow ob
jectivized by community sanction, but subject to all the variation in
herfmt in public opinion. 

The courts are unanimous in holding that there are some books that 
should not be published. According to Roth v. United States there is a 
certain kind of writing, hard-core pornography utterly devoid of literary 
value and social importance, that is unquestionably beyond the protection 
of the first amendment. But when it comes to deciding if a particular 
work falls into that category, the unanimity often disappears. Fanny 
Hill, for example, has been banned in some states and accepted in others. 
(Just recently, the Supreme Court said it was not obscene-Ed.) Tropic 
of Cancer suffered the same varied fortune. 

Why should even hard-core pornography be exempted from the right 
of freedom of expression? Like libel or incitement to riot, the courts 
and legislatures feel that writing about sex can, at times, constitute a 
clear and present danger of substantive evil, and that when it becomes 
such, it should no longer be given the protection of the Constitution. 
This conclusion undoubtedly reflects the viewpoint of the majority of 
citizens, as evidenced by the presence of anti-obscenity statutes in vir
tually every state in the union. 

Just what this danger consists of is still rather ill-defined. But behind 
all the tests seems to lurk the pre-supposition that written material can 
ba a probable inducement to criminal or anti-social behavior, although 
psychological and sociological studies haven't entirely substantiated this. 
The writing, as the courts interpret it, need not directly cause anti-social 
conduct. It is legally obscene if to the average person (l'homme moyen 
sensuel), applying contemporary community standards, it tends to produce 
such conduct. In Jacobellis v. Ohio the Supreme Court said that the 
community standard applied should be national. But the Arkansas 
Supreme Court in Gent v. State felt free to allow a local standard to be 
applied, saying that what might be tolerable in New York and San 
Francisco could still be obscene in Pine Bluff, Arkansas. 

Courtroom experience with other fact questions should make us tolerant 
of occasionally inconsistent judgments of obscenity. But even the most 
hardened cynic must feel a bit uneasy to learn that D. H. Lawrence con
demned Ulysses. 

If the courts have occasionally slipped into inconsistency in this area, 
the decisions of the various local censorship boards and commissions have 
often been outright contradictory. The trend of recent court decisions 
has been to make the censors follow more closely the judicial directives 
concerning standards and methods of enforcement. 

The area of the printable has been steadily expanding, but it is unlikely 
that censorship will ever entirely disappear. It will, however, hopefully 
lose some of the flavor of arbitrariness that has traditionally tainted it. 

Individuals and groups will always react against literature that they 
consider offensive. Publishers, book-sellers, and writers will always 
have to take into consideration the moral standards of their public just 
as they have to consider the many other factors that make a book 
economically feasible. But the possibility of an unexpected blanket ban
ning is quite another thing. 

The economic pressures against a publisher can be considerable. The 
Tropic of Cancer for example, despite the fact that it was not banned 
under the federal statute, was the subject of some forty criminal prose
cutions and a good number of civil suits to prohibit distribution. It was 
voluntarily removed from many a bookstore at the "suggestion" of the 
police or of citizens' groups. Of two million copies distributed during one 
period of time, over one and one-half million were returned to the pub
lisher. It is easy to understand why Grove Press announced that it 
would not undertake trial defenses of Tropic of Capricorn. 

Most of the pressures of censorship fall on the publishers and book
seller , but they are inevitably passed back to the authors. The vagueness 
of the judicial definition of obscenity makes development of certain valid 
them a risky business for a writer. It would be a bit Alice-in-Wonder
landish to try to count the book that have remained unwritten because 
of f ar of suppre. sion. Perhaps writers are far too dedicated to be 
swayed by uch considerations. Rut it s ems reasonably possible that the 
chanc of n v r g tting on th shelf might occasionally change a signi
ficant pi c of work into . om thing innocuous and more assuredly saleable. 

H. L. M nk n , rot in Puritanism as a Lit rar11 Fore that censorship 
kept much go cl work from being ac pted by p~blishers. That was in 
1D17. nson~hip i. much mor b nign today. But the problems it causes 
ar much th am . 

is not c good answ r. Lit ratur can become an anti
. o ·ial w • pan. But · n, orship thal draws crook d lines is not much 

. p ch and a saf soci ty ar both worth saving. 
P rhaps our national , tandards ar b coming so relaxed that almost 

anything • n print d today. p rhaps the only people co.~plaining 
from nm n will l th on skirting the fring s of acceptab1hty. But 
th< t i. \ h r th lin s he v to b drawn. That is where our rights are 
defin d and .• f guirded. 
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Trial Scene from Millard Lampell's Hard Travelin' 

"Regulation" of the Theatre 
BY BRUCE P. LYTLE 

The Theatre, in its varied aspects, is part of the vast panorama of 
public expression which is guarded under the First Amendment, guaran
teeing freedom of speech, but subject to restrictions deemed necessary 
to protect the public welfare. State constitutions also protect free ex
pression in the Theatre. Nevertheless, society demands protection from 
public exhibitions tending to disrupt its sense of moral and social welfare. 
This fact creates a tension between the desire of free expression and the 
desire for community protection. 

Therefore, the Theatre finds itself under a public regulation, though 
not the kind of censorship that might ban a book or "cut" from a motion 
picture its objectionable parts. The regulation of the Theatre manifests 
itself in two basic forms: the use of public licensing either granting or 
denying the individual the privilege of operating a playhouse, or the 

prosecution of an individual under an appropriate criminal statute. 
Plays and shows are not so capable of censorship as are motion pictures 
which can be "cut" before distribution. Moreover, the courts are not 
willing to censor a play before its exhibition, People v. Wendling. 

Of the two methods of public regulation, the use of licensing to grant 
or deny the individual the privilege of operating a theatre is the most 
effective. While the public may occasionally be outraged by an idea, 
expression, or gesture performed on a stage, it is impossible to protect 
against these specific things. Licensing seeks to eliminate the individual 
who consistently transgresses against public decency. This is most 
vividly seen in Bonserk Theatre Corp. v. Moss, where the plaintiff, 
having operated a raucous burlesque house, was denied a renewal of his 
theatre license. Justice Levy best expressed the mode of this type of 
regulation: 

"No city official has attempted to act as a censor of theatrical per
formances ... but on the other hand the policy of prohibiting the 
persistent display of inartistic filth by refusing license will be 
continued." 

This case draws the analogy of this means of regulating expression to 
other uses in our society of the license to regulate activities: 

"If a virile society is to be solely dependent upon unrestrained 
individual freedom, then consistency compels that we repeal not only 
all laws against antisocial conduct but the entire licensing system 
by which business, social, and public enterprises are controlled for 
the public health, morals, and safety." 

Obviously, this system of regulation puts the initial responsibility on 
the theatre owner and the theatrical producer to maintain a decent level 
in their productions. Licensing regulations, however, have been most 
successful against the operators of burlesque, who are at least consistent 
in the quality of their productions. 

Because plays are not consistently or successfully censored in advance, 
individuals may be subject to criminal prosecution under obscenity 
statutes. In theory, this type of prosecution will root out the individual 
who on single occasions transgresses public decency. 

Roth v. United States, said that "obscenity is not within the area of 
constitutionality protected speech or press." Yet, the regulatory device 
of criminal prosecution, while installed by sincere public officials, is 
limited in its effectiveness because Pandora's box is open to the problem 
of defining obscenity, and to the constitutional issues raised in each 
subsequent case-the suppression of one's rights to expression versus 
the legitimate use of police power to protect the public welfare. 

While few doubt that free communication is an invaluable right subject 
to responsibilities for the abuse of that right, no one knows exactly where 
to draw the line. Even the convictions in People v. Wendling of the pro
ducers of Frankie and Johnnie, a play involving prostitutes and the 
"language of the streets," was reversed. 

Even today, guidelines as to the definition of obscenity and to the 
clarification of constitutional questions is uncertain. Those who were 
satisfied in Roth v. United States with the idea of whether the average 
person saw the expressed material as raising a "prurient interest," now 
have doubts as to whether this guideline is reasonable. 

At present, the use of licensing regulations to deny the consistent 
transgressors of public decency is still the most effective means of public 
regulation of expression in the Theatre. 

Michael Lipton confront Leon Jann y in The Cain Mutiny Court Martial 

Courtesy Arena Stage 



George Bellows: The Lone Tenement 

STILL NO VACANCIES? 

In the past several months the news media have been swamped with 
articles pertaining to the Federal government's involvement in the War 
on Poverty. One facet of this "War" which is seldom mentioned is the 
urban renewal program. This lack of publicity is hard to understand. 
No federal poverty program affects as many low income families, receives 
as much criticism, nor handles the amount of funds as does urban re
newal. 

One explanation for this lack of publicity might lie in the fact that 
these programs do not possess the novelty of President Johnson's War 
on Poverty. Urban renewal, for good or bad, has been with us for over 
fifteen years. The problem created by the existence of slums within our 
cities was first faced in the late 1940' when Congre s pa ed the Housing 
Act of 1949. Since the pas age of that act there ha been a teady stream 
of legislation aimed at the eradication of slums and urban blight. The 
effectiveness of thi I gislation ha been que tionable. It i true that in 
many cities slums have been r placed by mor attractive buildings due 
to the urban renewal pro rams. But, at the ame tim }urns still exist 
in an qual if not gr at r d gr in th e v ry citie . There has been 
no marked reduction in th am unt of substandard housing ince the 
beginning of urban ren wal. 

reater mphasis has b n plac d on urban r n wal in the last f w 
Y ars by the F deral G v mm nt. Originally und r th uspices of the 
D partment of II a]th, Education, and W lfar , urban r n wal has gain d 
th status of a d partment with its own ecr t ry, Mr. Rob rt W av r. 
The n wly reat d D partm nt of HouRing and Urban D velopment will 
now should r th burdens of r n wing ur iti s as w 11 a providing 
hou ing for th poor. 

Senator J s ph lark of P nnsylvania has d s rib d urban r n wal as 
"a physical r building- the repla · ment of r sid ntial lums 'skid row ' 
and indu trial blight with d nt housing, with tru ·tur d ot d 
to the ameniti and with mod rn offi buildings." Thi i of our e a 
very general d s ription. To ad quately d scrib the ompl xiti · of 
Urban renewal on would n ed several pages if not several volum s. 

All urban r n wal projects ar initiated and carri d ut by th local 
community. The Federal government as ist the community through 

By Thomas J. Hynes 

loans, grants, and technical assistance. Once a program of urban r enewal 
has been formulated by the community, the Department of Housing, and 
Urban Development stands ready to assist that community in both the 
planning and execution of the proposed project. Such assistance consists 
not only of man power but also of monetary grants. The Federal gov
ernment will in certain cases contribute as much as three-fourths of the 
net project cost. This is a considerable contribution which few com
munities can afford to pass by. 

Since the urban renewal project is administered by the local com
munity it is hard to give a general description of a typical project. Each 
project will be as different as is each community in which it exists. If 
there is one thing that all projects have in common, it is that they have 
a great effect upon the poor. In far too many cases, an urban renewal 
project will beautify a city at the expense of the poverty ridden families 
of that city. The purpose of an urban renewal program is to clear the 
city of slums and blighted areas which are the residences and neighbor
hoods in which the poor live. 

The majority of urban renewal projects consist of tearing down the 
wor t lums of a city and replacing them with modern apartments, 
freeways, parks, and other projects which will enhance the appearance 
of the city. uch projects naturally mean that those families living in 
th lum areas will have to find a new place to live. 

Thus, th families are forced to move to other areas within the city 
whi h ar th mselve usually overcrowded. Such movement creates 
gr ater congestion which in turn creates more slums. The Federal gov
rnm n in r cognizing this problem has provided that all projects re
eiving fed ral aid mu t provide for relocation of those families or indi

vidual who are b ing di placed. Such relocation must be into housing 
whi h will meet tablished r quirements of suitability. The Depart
m nt of Housing and Urban Development likes to quote figures which 
state that the va t majority of displaced families were relocated into 
tandard hou ing. What these figures do not show is how long the 

hou ing remained tandard. 
As the relocation of families must necessarily create congestion in other 

parts of a city, the re ulting overcrowded conditions lead to the further 
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deterioration of these neighborhoods. The elemination of one slum in 
effect leads to the creation of others. This is the real problem of urban 
renewal. 

The prime consideration of any urban renewal project should be the 
people of the slums; people who do not have the means to help themselves; 
people who the rest of society would like to forget; people who are 

·FREE PRESS 

EDITOR FRIENDLY 

Mr. Alfred Friendly, Vice President and Associate Editor of the 
Washington Post, recently co-authored a book examining the Free Press
Fair Trial controversy with Washington attorney Ronald Goldberg. In 
the following interview, Mr. Friendly, who formerly served as Managing 
Editor of the Post and as Chairman of a special Press-Bar Committee 
of the American Society of Newspaper Editors, discusses some aspects of 
the Free Press-Fair Trial dilemma. 

RES IPSA: How can freedom of the press and a defendant's right to a 
fair trial be protected at the same time? Can these rights be balanced 
or are they mutually exclusive? 

FRIENDLY: "The least useful kind of an argument is to try and wage it 
in legal terms. Casting the question in terms of which amendment will 
prevail-the First or the Sixth--is a futile way of resolving the problem. 
Serious elements of the American Bar seem to have decided that attempts 
to punish the press for disobedience resulting in injury to a defendant's 
chance for a fair trial are futile and they are exploring a different sys
tem. That new route is the possibility of putting sanctions, not against 
the press, but against attorneys and law enforcement officers and in 
effect, shutting off prejudicial information at its source." · 

Will Senator Morse's bill provide an effective solution to the Free Press
Fair Trial problem? 

"Senator Morse's bill is perfectly impossible. I have a deep distrust 
of simple solutions to complicated problems. Under this bill Congress 

couldn't bring into an investigation statements made by a person under 
indictment because they would be prejudicial to the outcome of the trial. 
The bill states that it's a contempt of court 'for any defendant or his 
attorney or the agent of either, to furnish or make available for publi
cation information not already properly filed with the court which might 
affect the outcome of any pending criminal litigation, except evidence 
that has already been admitted at the trial.' A man under indictment 
can't even say 'I'm innocent.' He can't say a word in his own defense. 
The language of this bill is fundamentally loose. That the National 
Judicial Conference would have endorsed this bill is incredible. 

"How does this bill protect anyone? In all but a small number of 
cases the potential prejudice happens in a way this and similar laws 
would not prevent. There may be prejudice before arrest and indictment. 
With a particularly horrible or henious crime, potential prejudice builds 

doomed to live in sub-standard housing. We do not eradicate slums 
merely by tearing them down, but by ending poverty, providing enough 
jobs, correcting poor environmental conditions, ending segregation, and 
doing the hundred-and-one other things that man in an affluent society 
is morally bound to do. Only then will a program of urban renewal 
be truly successful. 

v. Fair Trial 
By Farrell Sylvester 

JUDGE WRIGHT 

The Honorable J. Skelly Wright, Judge of the United States Court of 
Appeals for the District of Columbia, provides a judicial viewpoint in the 
following discussion on the Free Press-Fair Trial problem. 

RES IPSA: Does trial coverage by the press generally prejudice a de
fendant's right to a fair trial or does the jury generally decide a case 
from the evidence presented at trial? 

WRIGHT: "Trial coverage by the press ordinarily does not come to the 
attention of the jury. When a jury is impaneled, it is asked if it has 
learned about the case. After a jury is impaneled, the courts instruct it 
not to read about the case or discuss it with anyone. If the voir dire 
examination is proper and the jury complies with the trial court's instruc
tions, the publicity won't come to the attention of the jury." 

What type of reporting tends to improperly influence the jury? Does 
sensational reporting really inflame public opinion against an accused? 

"Generally speaking, yes. In this area the press must live up to its 
responsibility and the First Amendment and be its own policeman. The 
press must respect the rights of individuals. The right to a fair trial 
flows from the Bill of Rights in the same manner that freedom of the 
press flows from the First Amendment. The press should refrain froJIJ. 
inflammatory stories about prospective defendants in a case and should 
make every effort to report news fairly. More than that, since the report 
of a confession in the press may affect the defendant's rights at trial, 
the press should attempt to eliminate news of this kind. Printing in-

formation as to the defendant's prior criminal r cord is ct cidedly pr judi
cial. The question being decided is wh th r the defendant committed 
the act charged not whether he has a r cord." 

Would a professional code of conduct for the press be desirable? 
"It would be useful for the press to pl'ovid its 1f with and complY 

with a voluntary code which would look toward liminaiing obviouslY 
prejudicial publicity such as storie of confes ions and prior r cords, 
If this kind of code would be adopted and appli d by the pr s , the press 
would present a better image than it now present in this area." 

Is Senator Morse's proposa,l an ffectivP solution to the Free Press
Fair Trial problem in the federal co,urts? 

"Senator Morse' proposal is a step in the right direction. It would 
prohibit government officials from supplying information to the press 



Friendly, cont'd. 

up in a juror's mind about the crime. Prejudicial newspaper accounts 
of the details of a crime may be published before pending criminal 
litigation has begun. This is a problem left unresolved by the Morse bill." 

In what aspects does pre-trial press coverage deny a fair trial? 
"There is a difference between real and prejudicial publicity. The 

assumption that real publicity is prejudicial is not true. Suppose there's 
prejudicial information in what the jJolice say. When the case comes 
to trial six months later in a large metropolitan area, who'll remember 
five inches of story about a holdup? It's no trick at all to find a jury 
that hasn't heard of it. If it's a murder or slashing with little publicity, 
the court can screen potential prejudice by the simple matter of voir dire. 

"This problem arises in sensational cases where the crime is bizzare, 
enormous in scope, heinous or where the people involved are in high 
social positions. Among the things that can be done are using voir dire, 
getting a change of venue or a continuance, and giving careful instruc
tions to the jury. Jurors are better people than most people think and 
will lean over backward to decide a case for a defendant. Finally, as a 
last resort, do what the Supreme Court has resolved and send the case 
back for retrial. It seems perfectly possible that if Oswald had lived, 
the court could have decided that prejudice was so enormous that he 
would have gone unwhipped of justice. This it not a high price to pay 
to preserve an open flow of information." 

Isn't the press mature enough to restrain itself in this area? 
"The press does some regrettable things and ought to stop it. None 

of the legal remedies proposed so far have struck me as doing more 
good than harm. Newspapers and television have a duty to go and clean 
their own houses." 

Should television be barred from the courtroom if it impairs a de
fendant's rights to a fair trial? 

"Television began as a form of entertainment and not for providing 
news, and it still labors under that aura. The time hasn't come yet to 
bar it. In the Estes decision, the Supreme Court decided that the use 
of television deprived the defendant of a fair trial. What does this 
mean? Texas and Colorado allow television coverage in the court. I hope 
they'll be allowed to continue so we can get more experience and see 
what it really means." 

Doesn't the judicial power to overturn convictions constitute a suf-
ficient sanction to prevent unfair coverage by the press? · 

"The court's power to overturn a case results in requiring a retrial. 
This is a severe penalty to the news media. o news organization likes 
to go before its viewers or readers and admit it poisoned the stream of 
justice. If you had more courts declaring a mistrial on grounds of 
prejudicial publicity, you'd have a lot more careful press. Everyone talks 
about Sheppard, Estes, Oswald and the cases decided by the Supreme 
Court. When you start to list other cases where there was real prejudi
cial publicity, you discover there are very few." 

Is a code of professional conduct needed for the press as has been 
suggested by the Warren Commission? 

"I have very grave doubts about codes of professional conduct. First, 
they are unenforceable. Second, the fact that there is no known case 
of an attorney being prosecuted for a violation of Cannon 20 give me 
some doubts. If lawyers can't punish one of their own members, they're 
asking a lot of an organization where anyone who ha a mimeograph 
machine is a member. Third, you can write them a a statement of piou 
hopes and principles but, if you start to give . pecific. on this or that, a 
cod will not work. Codes are so g n ral as to mean very little or so 
specific as to b unabl to b abid ct by." 

Will resfrictforu~ and r<'r;ulatfons on the di.c;s minatfon of informatfon 
by fhP police to the pres.<: d<>sfroy th(' vublic's n"ght to kno10? 

"If th rul s < r r ai:wnabl and not loo s ver , they will mak a 
onlribution. I'm against absurd and unrea. nabl rul s lik 

bill. R gulatimrn such as th Attorn y G n ral ha. promul
r :rnonabl ancl th pr HH can liv with th m." 

.fu<'k Unby . hoot Let• llnrvt•y O wuld 
h for(' millionM of J)ro JH't'liv<' juror 
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which would be prejudicial to a suspect in a trial. It wouldn't affect 
the right of the press to make its own decisions as to what it would 
publish." 

Would television broadcasts tend to distort a trial or incite public 
opinion against a defendant? Should television coverage be begun on 
an experimental basis? 

"First of all, a study should be made to determine from an empirical 
standpoint what has been the effect of televised trials. Two states, 
Texas and Colorado, permit cameras in the courtroom. The experience 
of these states may be useful in determining whether the use of cameras 
in the courtroom can be safely expanded. If the experience of these 
states leads to the conclusion that prejudice to the defendant is inevitable 
irrespective of the safeguards that may be employed, then the televising 
of trials would properly be barred. Yet until we have the information 
gained from practical experience, an intelligent judgment is impossible. 
Perhaps an experimental pilot program should be started which would 
include televising trials for law schools as its first phase. We of the 
bench and bar will never know until we open our minds to the possibility." 

Would public understanding of the judicial process be improved by 
more effective reporting of the causes and pre-existing conditions gen
erative of crime? 

"The vast bulk of the public is ignorant of its own involvement in the 
causes of crime. Crime in the streets is slum-produced crime, and it is 
public discrimination against slum dwellers because of their race or 
poverty that keeps them in the slums. Discrimination can take a variety 
of forms, and can be found especially in the areas of education, housing, 
and employment. The net effect of discrimination is to impoverish the 
slum dweller to a further degree, and to compel him to live in the fester
ing ghettoes which mar our urban centers. Sociologists can predict the 
incidence of crime based on conditions which they find in a particular 
slum. People should be made to realize their own participation in crime 
by their sanctioning of slum areas and conditions. The news media can 
help by bringing home to the public its responsibility for eliminating the 
causes of crime." 

Does the press contribute to the integrity of the judicial process by 
exposing its weaknesses? 

"It definitely does. Fresh air is good for any process-particularly 
any process in which the public has an interest. The press ventilates the 
judicial process. It exposes judges and lawyers to public scrutiny. It 
makes them more directly accountable to the public and, in this way, 
the integrity of the judicial process is improved." 

Can a balance be achieved between freedom of the press and a defend
ant's right to a fair trial? 

"A balance can be achieved. We deal here with two competing rights 
which may come into collision: the right of a free press and the right 
of a defendant to a fair trial. Self-restraint on the part of the press 
can be conducive toward promoting a fair trial. Where the press fails 
and the possibility of prejudice results, then the responsibility falls on 
the court to take such measures as are available within its power to 
eliminate prejudice. In a great number of cases, prejudice can be elim
inated by the effective use of the trial court's tools of voir dire, change 
of venue, egregation of the jury, and reversal for a new trial due to the 
presence of prejudicial publicity." 



Neighborhood Legal Services Project 

A PROBLEM IN ETHICS 
The Neighborhood Legal Service Project (NLSP) is part of the 

District of Columbia's vast War on Poverty. At present there are eight 
"store-front" offices scattered throughout the central D.C. area to provide 
legal assistance and advice to the indigent. To qualify as "indigent" the 
applicant's financial condition should be measured against the following 
standard: 

"A base minimum income which would permit the payment of legal 
fees would be for a single person $55.00 per week take home pay, 
for a married couple $70.00 per week, and for families with de
pendent children and aged family member $70.00 per week, plus 
$15.00 per week for each such dependent. 
Account must be taken of special circumstances, including out
standing debts, illness, recent unemployment and the possible extent 
of equity in any property owned." 

There are si-x .categories of legal problems which are gel}erally 
handled by the NLSP: housing, consumer, public assistance and vet
eran's programs, juvenile, adult criminal defendants at the precinct 
level, and adult criminal defendants in the trial of misdemeanors. 
Domestic relations cases will not be handled; they are referred directly 
to the Legal Aid Society. The NLSP does not charge any registration, or 
other fee, except that the client will be expected to pay certain court 
costs or other fees, e.g., the fee to serve process, unless he would be able 
to proceed in forma papueris. No salaried member of the NLSP is 
permitted to engage in any outside legal work, or receive any fee for any 
legal service from any source whatsoever. 

Some examples of recent cases handled by the NLSP are: 
"Clients were husband and wife, sixty-four and sixty-five years of age, 

respectively. The husband earned $1,304 during 1964, from which 
$7.40 was deducted as federal income tax. The couple had their income 

By Harry I. Jacobs 

tax form filled out by national tax service, which failed to fill in several 
lines and failed to have the couple sign the return. Consequently they 
did not receive the $7.40 refund which the tax service had assured them. 
The NLSP attorney wrote the tax service requesting clarification, where
upon the service sent a corrected form for signature by the couple. They 
also included a $5.00 gift certificate for the preparation of their 1965 
tax return. Ironically, the couple has no 1965 income, and the gift 
certificate is not transferable." 

"Client was a taxi driver who was about to have his license revoked 
for six months. The NLSP attorney represented him at the revocation 
hearing and pointed out that the client's family would become public 
wards if the license was suspended, as the client knew no other occu
pation. The driver received a thirty day suspension instead of the six 
months revocation." 

"Client resided in the District of Columbia from 1923-1948, when she 
was sent to Occoquan, Virginia as the result of a manslaughter convic
tion where she remained until June, 1965. She applied for public assist
ance in July, 1965, but was rejected because she did not meet the resi
dency requirements. The [welfare J caseworker informed the NLSP 
attorney that this decision was only tentative and that if residency could 
be established for the years 1947 and 1948, then the client would be 
eligible for the welfare payments. The NLSP office was able to locate 
some of the client's friends who attested to her residency, and an old 
arrest record for the years in question. After reviewing the evidence, 
the welfare department admitted that they never would have been able 
to find the evidence; client has since received her first welfare check." 

"Client came to NLSP seeking assistance in regard to unpaid rent in 
the amount of $175.00 which was part of a year's lease. The client 
admitted she had joined with a man with whom she was having an affair 
in signing the lease, but stated she had never lived on the premises. After 
the couple had parted, the client threatened the life of the man who 
subsequently moved from the premises for fear of bodily harm. The 
NLSP attorney arranged for the man to return to the apartment and pay 
the rent if the client would cease and desist from tormenting him." 

These cases are typical of those handled by the NLSP in an average 
month. A large proportion of these cases are referred to the NLSP by 
various components of the United Planning Organization (UPO) and 
other local groups. Thus, a local block worker might hear of a particular 
problem and refer it to the NLSP. The NLSP seemingly does not go out 
and actively solicit clients on tips from a local case worker. Many clients 
"walk in" to the NLSP offices after hearing about its work through the 
mass communications media. 

Common law recognizes the crime of champerty, maintenance and 
barratry. Today, their modern counterparts are the evils of intermedi
aries, advert ising and stirring up litigation; under Canons 35, 27 and 28 
respectively. Although the anons of Ethics of the American and State 
bar associations are not enforced by th courts as binding obligations, 
they are commonly recognized as establishing wholesom standard of 
professional action . No con titutional liberty of attorneys at law is 
infringed by enforcement of these rules of prof s ional conduct. 

Legal clinics for indigent in th m elv s ar provid d for by Canon 35. 
Services may be offer d at r due d rate , but th nam s of the particular 
attorneys involved must not be adverti d. W will fir t on id r the 
ethical problems arising out of anon 12, which on rns th fixing of 
the amount of the fe . Canon 12 provid s that ", lient's ability to pa.Y 
... may require a less charge, or even non , t all." Th minimum fee 
schedule provid d by the American Bar Asso iation provid guid lines, 
but these are not rigid . A te t for indig ncy mu t b l gitimat to 
prevent people who really can afford to pay from getting a fr rid and 
depriving the bar at large of th ir ju. t f . Th t s t pr cribed by the 
NLSP seem to meet the e qualifi ation . 

It ha been propo ed that th social w01·k r who provid the L P 
with many of its clients are soliciting and stirring up litigation. When 
an attorney acts either dir ctly or indire tly through ag nt known as 
"runners" the practice i condemned by anon 5, and gen rally courts 
have found this to be odiou becau e of the crass commerciali. m in
volved. The common law crim de crib d abov r quired a malicious 
intent, which is ordinarily lacking in th actions of the ocial workers. 
One can distingui h the situation of an intermediary from the ca e worker 
on the ground that an intermediary generally derives compensation 
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from the attorney for each case solicited. Here, there is no element of 
pecuniary gain, as both the case worker supplying the client, and the 
NLSP attorney are on payrolls traceable to the federal government, and 
not affected by the number of cases referred or tried. 

It has been pointed out that a total prohibition against intermediaries 
would prevent legal services from reaching the lower income groups. 
Friends of a lawyer have the right to recommend him for employment 
as an attorney if they can persuade in a legitimate way to engage his 
services. Brotherhood of Railroad Trainmen v. Virginia ex rel Virginia 
State Bar permitted associations of individuals to band together to 
recommend specific lawyers. Thus the union was protected by rights 
guaranteed by the First and Fourteenth Amendments when they advised 
injured members or their dependents to obtain legal assistance before 
settling their claims. Solicitation has been defined in terms of motive; in 
People ex rel. Chicago Bar Association Edelson et al the court said " ... 
if it was ... to secure fees for themselves the action was unprofessional 
and dishororable ... if to secure their clients' claims it was not then 
unprofessional or dishonorable." An application of this "motive" test 
would require a condemnation only of personal solicitation pursued for 
material gain by an attorney. 

In NAACP v. Button, the court upheld the NAACP's right to, in effect, 
solicit plaintiffs for school desegregation cases. "Litigation ... is thus 
a form of political expression. Groups which find themselves unable to 
achieve their objectives through the ballot frequently turn to the courts." 
Just as it was true of the opponents of ew Deal legislation of the 
1930's, for example, no less i it true of the Negro minority today. 
The Court also pointed out that Civil Rights ca es which the AACP 
takes on are neither profitable nor popular, thu there is no element of 
competition among local lawyers for the cases. A similar conclusion 
may be reached upon reflection of the above quoted NL P case . 

Canon 42 says, "a lawyer may not properly agree with a client that 
the lawyer shall pay or bear the expen es of the litigation; he may, in 
good faith advance xpenses as a matter of convenience, but ubject to 
rcimburs mcnt." Suppose the NLSP has tak n on a case for defendant 
X. X los :, at the trial level, and wants to appeal. If he is indigent, 
but not suflici ntly so to m et the qualification to pr ceed in forma 
pauperis, can the NL P advanc th n c ssary funds, (appro ·imately 
$125), to produc a print d app llat bri f '? Thi:, qu stion can b st be 
aMw r cl only in termR of public policy. Public policy has b en said to 
b a variable quantity, changing with the habits, cap·1 iti s and oppor
tuniii 'Hof th publk . It often chang s as th law. chang , and th r for 
new applicatiorn; of old principles ar r quir d. On would think that 
ihe polici s of a jw;tificd ,q>pcal ar, :,trong 'r than th anon.' prohibi
tion. It app •arH that in NAAC'l' o. Hutton, supra, th court is willing 
to mak Httch , erptionH wh n dealin, with minority group. . Th in
f r •nee may prop rly be drnwn that it will do th , am for the poor. 
Form iH ignored in favor of Huhstan · . 

~"olicitation and aclwrtising hav b • •11 approv cl in · 1 rtain ·irc·um
stan · .s wh(•r, th motive of pe1 Hotial gain was not pr •domin ,nt. D coru. 
adv •rtising- hy Bai groupH of th funC'tion, of lawy r:, hav b n , p
Prov d, although Canon 27 proHcrib s adv •rti. ing, dir ·t or indir · . In 
th 19:W'H, attorn ys of th , ational Law. r's ommitt w r abl 
to say over national radio "if and wh n, any Am ri 'an ·itiz n, hO\ v 1· 

humble, i, without m ans lo cl •fend his constitutional righL in a ourt 
of ju. tic•, one· or mor of r our l Im y 'l"S \ ill, without comp n ation from 
any sourc d f nd th right. of an individual." ABA opinion 11 h ld 
this not viol, tiv of any Canon. Local bar a . ociation. ha e 
Permitt <l to give notice through adv rti m nt the same a oth r 

public agencies, i.e., the Better Business Bureau and the Legal Aid So
ciety. An attorney has been permitted to solicit others to join with his 
client in forcing an involuntary bankruptcy when three persons with a 
claim of $500 were required to bring client within the provisions of the 
Federal Bankruptcy Act. A lawyer can accept as clients such persons in 
a similar situation to that of his client who may without his active in
tervention, be persuaded by his client to employ him. It has been sug
gested that the analogy be drawn to the situation where more than one 
tenant is needed to make a complaint to the health department, and the 
NLSP attorney solicits the necessary parties from among the tenants of 
a particular building. Mr. Lorenzo Jacobs, Acting Deputy Director of 
the NLSP has indicated that in certain situations he might suggest 
his client procure others to band together in a common cause. 

When there is a cause celebre, individuals have been allowed to step 
in and defend without request of the defndant. Andrew Hamilton de
fended Peter Zenger, Luther Martin offered to defend Aaron Burr, and 
Clarence Darrow defended Scopes at the famous "monkey trial." When 
"important issues" are at stake a lawyer's volunteering his services to a 
litigant without being asked is not unprofessional. Thus there seems 
to be a distinction drawn between commercial solicitation, and cases 
involving political rights and "important issues." The NLSP which struc
turally uses "runners" may not be in conflict with the Canons because of 
the redeeming social policy which weighs heavily in favor of supplying 
the people with legal counsel who often need it most, yet cannot afford it. 
Commentators have stated it would be unrealistic to say that business 
considerations do not enter into the application of the Canons. "Lawyers 
as businessmen must be concerned with competition from other lawyers, 
with diminution of the collective income of the profession's with methods 
for regulating competition for legal business, and at the same time retain 
the confidence of the public as a profession dedicated primarily to service 
rather than profit." Suggestions have been made to modify Canon 35 
to permit "solicitation" by social workers for Neighborhood Legal Clinics. 
However, no action has been taken by the ABA. 

The differentiating factor between mere solicitation and the operation 
of the LSP described is the lack of commercial advantage. The 
NL P ca es display an overall pattern which indicates that there would 
be little commercial competition, as no attorney could earn a living if he 
had to rely on thi type of case for a steady income. Pound points out 
th dang r "in di couraging litigation [is that] we encourage wrong
doing, and it requires very little experience in the Legal Aid Societies 
in any of our cities to teach us that we have been doing that very thing. 
Of all the peoples in the world we ought to be the most solicitious for the 
right of the poor, no matter how petty the causes in which they are 
to b Yindicated." One solution to the problem of supplying lower income 
gr ups with adequate legal services has been suggested by Drinker. He 
would provid legal s rvic s similar in principle to cooperative health 
s r ices, thu, materially low ring and spreading the cost of such services 
a ro H a broad r ba. e. 

'I'h r al argum nt against this form of s rvic might be the fear of 
lo. s of incom to th majority of lawyer , while concentrating the work 
in th hand. of a f w. Another suggestion i to provide Lawyer's 
Li~ bility In. uranc , a on would for his car. This concept would avoid 
th pitfall. of anon 47 \ hich prev nts corporations from practicing 
law. 1 a. d on th AHA'. minimum f sch dule, payments could be 
arran d for ~ ny and all in tances wher 1 gal council is required. Al
though th r ar m, ny t chnical thical problems confronting the NLSP, 
by appl ing a mod rn interpretation to s me, and drawing analogies 
to pn ctic , Ir ady. anctioned by the ABA, no problem is insurmountable. 
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