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FOREWORD 
 

“The network builders are spending a fortune constructing and maintaining the 

networks that Google intends to ride on with nothing but cheap servers…  It is enjoying a 

free lunch that should, by any rational account, be the lunch of the facilities providers.1”   

And so went the conversation at the 10th anniversary of the 1996 

Telecommunications Act, an act that had been passed in an attempt to move the 

telecommunications market toward competition.  Sponsored by the Columbia Institute for 

Tele-Information (CITI), the School of Public Policy and Public Administration at 

George Washington University and the Federal Communications Bar Association, this 

commemorative event featured Verizon Senior Vice President and Deputy General 

Counsel, John Thorne, who, upon talking about phone companies’ investments in 

building networks of lines and cables to consumers homes, accused Google of 

freeloading.  Thorne stated: “The only way we are going to attract the truly huge amounts 

of capital needed to build out these networks is to strike down governmental entry 

barriers and allow providers to realize profits.”2    

Blair Levin, Former chief of staff to Federal Communications Commission’s 

(FCC) Reed Hundt, questioned the role of the government and whether or not the 1996 

Act had been passed at the wrong time, specifically with wireless and broadband 

technologies on the cusp of emerging.  Levin went on to admit that in solving big 

problems with big bills, that big issues would remain, in this case, pointing to the United 
                                                 
1 Mohammed, Arshad.  ‘Verizon Executive Calls for End to Google’s ‘Free Lunch’’.  Washington Post 
Staff Writer.  Tuesday, February 7, 2006; Page D01.  http://www.washingtonpost.com/wp-
dyn/content/article/2006/02/06/AR2006020601624.html 
2 Ibid. 
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State being, at the time, behind on broadband and still 20% offline.  Levin went on: “Can 

Congress send the right signals to the market, so it can invest based on market risk, 

instead of political risk?”3 

In the end, there was unanimous agreement that new legislation was indeed 

needed.  Dan Phythyon, Policy Director and General Counsel for the Alliance for Public 

Technology, closed his remarks by saying the time to enact new legislation had come.  

Phythyon went on to say that it is important to think about how a new legislation on 

telecom can become more palatable, leaving enough room for new, unpredictable 

technologies to move into law. 4 

This very question had been posed a year earlier.  Chief of the FCC International 

Bureau, Donald Abelson, asked at the 2005 Global Forum: 

 

“Should Internet services be subject to the same regulations as traditional voice 

and broadcast services?  Should broadband services provided over cable networks 

be treated like DSL services?  Should providers using new wireless networks 

(such as WIFI and WIMAX) be licensed the same way we license existing mobile 

carriers?” 5 

 

One day after the CITI/GW event, On February 7, 2006, the Senate Commerce 

Committee held a hearing, in which it considered whether to write provisions that 

                                                 
3 CITI Event, 2/6/06 - http://www.citi.columbia.edu/events/telecom10agenda.shtml 
4 Ibid. 
5 http://www.items.fr/IMG/pdf/dabelson.pdf 
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advocates claimed would ensure consumers unfettered access to the Internet, which, as 

The Washington Post reported, “is known as Net neutrality”.6 

                                                 
6 Mohammed, Arshad.  ‘Verizon Executive Calls for End to Google’s ‘Free Lunch’’.  Washington Post 
Staff Writer.  Tuesday, February 7, 2006; Page D01.  http://www.washingtonpost.com/wp-
dyn/content/article/2006/02/06/AR2006020601624.html 
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“Are you awake?  We begin to notice technology when something doesn’t work.  But 

do we have choices about technology?  Do we have agency?” 7 
 

- Dr. Linda Garcia, CCT Lecture

 
7 Garcia, Linda.  CCT-505 Lecture.  Georgetown University.  September 7, 2005. 



INTRODUCTION 
 

“We have to have Net neutrality, but we should not settle for it.”1 
– David Weinberger, Harvard Berman Center Fellow 

 

The Internet as we know it today is based on a simple architecture, allowing any 

computer to transmit information, or “packets”, to any other computer, and done so 

without any of it being inspected by the providers.  As a result, all packets are treated 

equal and as such can be produced, re-created, distributed and consumed by anyone at 

any time.  Consumers have to pay for connectivity, of course, in some cases paying more 

for faster delivery – but not faster delivery for a certain type of content, rather, faster 

delivery for all packets.  As such, the Internet was born and has been characterized as a 

neutral communications medium or by “Network neutrality”. 

Recently, this neutral architecture has faced challenges from various parties, 

including the providers, who, on their end, want more control over the packets being 

distributed.  Over the past 10 years, several cases have come to light disputing how 

neutral the Internet really is.  Network neutrality proponents argue that the Internet 

should remain a neutral network, claiming that without this common ground, end-users 

could get less choice both to consume and to produce – that the Internet should remain a 

commodity in the form of a “stupid network”, providing capacity, interconnectivity and 

speed.2 

                                                 
1 Weinberger, David.  “Beyond Net neutrality”.  Boston.com.  February 23, 2008. 
2 Kocsis, Viktoria and W.J. de Bijl, Paul.  “Network neutrality and the nature of competition between 
network operators.”  Journal of International Economics and Economic Policy, 2007, Vol. 4, No. 2, pp159-
184.  http://www.springerlink.com/content/111059/. 
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Opponents of Network neutrality, on their end, argue that any form of regulation 

could impede potential business plans.  Others claim that providers must be able to 

control the pipes in which the packets are transmitted.  Without the possibility to 

introduce new pricing structures, for example, their incentives to invest and innovate 

could be undermined.  Innovation, they argue, is at the “core” of the network rather than 

at the “edges”, because of the interdependence between a network and application.3 

As it stands, there is no true definition of “Network neutrality”, but the concept 

goes back to then chairman of the FCC, Michael Powell, who in concluding a discussion 

on the 1996 Telecommunications Act, introduced the four “Internet Freedoms”4: 

 

1. Consumers should be able to have access to lawful internet content; 

2. To run applications and services of their choice; 

3. To attach devices to their connection; 

4. And to receive transparent information regarding network operators. 

 

The Net neutrality debate, in fact, starts at its actual definition, with the term itself 

coming to mean different things to different people at different points in time.    

According to VP and Executive Editor of washingtonpost.com, Jim Brady, Net neutrality 

is about the quality and delivery of content and access to that content.  In a recent 

                                                 
3 Ibid. 
4 Ibid. 
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interview and speaking for himself, Brady explains: “Net neutrality is about the neutrality 

of pipes, which should deliver everything equally.  This is the most important part.”5 

Free Press’ Adam Lynn agrees and explains that in the end, it is all about the 

providers not interfering.  “Comcast is not the Internet,” Lynn attests.  “They haven’t 

invented anything.  This issue is not about regulating the Internet.  Rather, it’s about 

regulating the providers and wires that provide the Internet.  We’re not telling Comcast 

they can’t have a web site.  We’re saying that every web site should load the same.”6 

With so many shifts in technology over the past decade, many industries have 

seen major changes in production, distribution and consumption.  With those changes 

have come these issues.  The music industry saw it very quickly with sites such as 

Napster, which allowed consumers to download music for free.  Same goes for the 

television and film industries who have witnessed major shifts in consumers’ ability to 

view content for free, edit content or create their own content.  “Best example is to look 

at Hollywood and the record industry,” explains Jonathan Hart.  “They have a problem – 

they believe their content is getting stolen.  Their solutions have generally been to try to 

shift the burden of solving this problem to the computer industry.  A similar effort may 

be at work in the Net neutrality context.  Peer-to-peer file sharing is a problem for 

Hollywood and the record companies; it would be very convenient for them if the cable 

and telephone companies would solve it.”7 

                                                 
5 Brady, Jim.  Personal Interview.  April 15, 2008. 
6 Lynn, Adam.  Personal Interview.  April 4, 2008. 
7 Hart, Jonathan.  Personal Interview.  April 14, 2008. 
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On their end, what the cable and telephone companies have clearly explained to-

date is that this debate cannot solely be theirs to figure out.  It is not for them to have to 

pay for these shifts in technologies alone.  In a way, it seems like everyone agrees on this 

point - cable and telephone companies don’t believe it is up to them to spend their own 

resources to deal with these issues.  Others don’t want these corporate giants to have that 

much control anyway. 

 “We gave the Internet to the wrong people,” Weinberger attests. “Content or 

service providers are the last people who should be making decisions over what packets 

to serve.”  In a recent interview, David Weinberger, a Harvard Berman Center Fellow, 

explains that Net neutrality is about what is being transmitted, from where and to whom 

is what is at stake.  “If you block packets,” Weinberger explains, “then there is a very 

clear infringement on Net neutrality.”8   

And so have entered issues like copyright, free speech, bandwidth management 

and competition.  Deputy Publisher of Governing magazine and technology columnist for 

Governing and Congressional Quarterly’s CQ Weekly, Mark Stencel, suggests in a recent 

interview: “The only way for something to happen in Congress is to attach it to 

something that has to be dealt with.”9   

Weinberger agrees and explains that Net neutrality is in fact a proxy issue.  “Net 

neutrality enables us to start to raise other issues,” Weinberger declares during a recent 

interview.  “The real issue is to give people what they want.”10 

                                                 
8 Weinberger, David.  Personal Interview.  March 20, 2008. 
9 Stencel, Mark.  Personal Interview.  April 14, 2008. 
10 Weinberger, David.  Personal Interview.  March 20, 2008. 
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Free speech is often referenced as synonymous with Net neutrality, specifically 

amidst Net neutrality proponents.  Sometimes referred to as the “First Amendment of the 

Internet”, Net neutrality proponents have argued that the Internet was designed in a 

traffic-neutral way, meaning that consumers should be able to have access to any type of 

content or application – no restrictions.  Opponents of Net neutrality claim that free 

speech is not a factor at all and, in fact, maintain that consumers have always been able to 

access and create whatever information they want.  An early issue that arose around this 

particular topic revolved around the notion of tiered-pricing, a service that Internet 

providers have always sought out.  This, of course, goes against Net neutrality 

proponents’ belief that all content and application should be considered equal.  Tiered 

pricing, on the other hand, would allow providers to charge owners of Web sites a 

premium fee for priority placement and faster speed across their pipes.   

Copyrighting has also emerged as a critical issue.  As new sites, such as peer-to-

peer sharing sites, launched, media companies and studios began to worry about how 

much copyrighting was going on – an issue that, while old, was new in terms of the lack 

of control and understanding of how to stop it.  The only parties who could potentially 

control it would be the ISPs.   

And then there’s bandwidth:  On one end, Internet providers have claimed that 

they need to be able to manage their “pipes” in order to ensure that all of their customers 

have access to the Internet.  This issue has gained momentum quickly as new Internet 

sites and applications developed at breaking speed.  Particularly with music and video, 

bandwidth usage in the United States has dramatically increased over the years.  Internet 
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providers, on their end, have claimed they are not equipped for such demand, and in order 

to improve service for subscribers, they must be allowed to reasonably manage their 

pipes; “manage” as defined by slowing down or blocking certain sites that consume too 

much bandwidth from consumers.     

So what sites were being blocked?  Peer-to-peer sharing sites were quick to 

become targets.  Net neutrality proponents claimed this was because much of what was 

and is being shared is video.  ISPs, such as Comcast, have a video business.  Enter the 

competition issue – Is Net neutrality in fact an issue that deals with competition?  Some 

proponents say yes.  Companies such as Voice over Internet Protocols (VoIPs) and online 

video sites, such as Vuze, have quickly come out pointing fingers at Internet providers for 

slowing down or blocking their sites from consumers.  No coincidence, have said Net 

neutrality proponents – Cable and telephone companies want to protect their business 

model.  

So who pays to get all of this done?  Who pays to “give people what they want”?  

The providers?  The consumers?  The online companies?  “Someone has to pay,” 

explains Jonathan Hart.  “It’s about who pays.  That’s what the Net neutrality debate is 

about.”  Jonathan Hart, a Washington, D.C.-based media lawyer and author of Internet 

Law: A Field Guide, remarks in a recent interview (Hart expressed his personal views as 

an industry observer and did not speak on behalf of his law firm or any of its clients.): 
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“The clearest thing about Net neutrality is there is nothing neutral about Net 

neutrality.  The label makes the issue seem much more clear-cut, much less 

complicated, than it is.  Who could oppose ‘neutrality’?”11 

 

  Ultimately, what this debate comes down to is how it will be talked about – in 

what way will it be boiled down. What issue will shape the Net neutrality conversation?  

SFWeekly.com’s David Downs, in a recent article, poses this very question:   

 

“Should Verizon be allowed to block text messages from abortion-rights groups? 

Should AT&T be permitted to censor Pearl Jam Web casts critical of George W. 

Bush? Should cable companies be allowed to charge more to sites like Google for 

priority on the information superhighway? These are all Net neutrality issues, 

flavors of the same simple question: Who owns the Internet and what gets to be 

on it? Some say "the people," and some say "no one."12 

 

As we explore this debate, a look back at how we got here is critical.  Who are the 

players involved in this debate?  What has shaped this issue thus far?  And finally, what 

will ultimately influence where this conversation goes and in the end, determine who 

does own the Internet? 

 
                                                 
11 Hart, Jonathan.  Personal Interview.  April 14, 2008. 
12 Downs, David.  “BitTorrent, Comcast, EFF Antipathetic to FCC Regulation of P2P Traffic.”  
SFweekly.com.  January 23, 2008. 
http://www.sfweekly.com/2008-01-23/news/bittorrent-comcast-eff-antipathetic-to-fcc-regulation-of-p2p-
traffic/1 
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BACKGROUND 

 

The Telecommunications Act of 1996 addressed and defined two very specific 

and distinct classifications: “Telecommunications Service” and “Information Service”.  

Following the footsteps of the Communications Act of 1934, the 1996 Act first addressed 

the “Telecommunications Service”, outlining the general duties and obligations of 

telecommunication carriers, telephone companies being one of them.  As defined by the 

1996 Act, “the term ‘telecommunications service’ means the offering of 

telecommunications for a fee directly to the public, or to such classes of users as to be 

effectively available directly to the public, regardless of the facilities used.”13 

“Information Service”, on the other hand, was treated differently.  As defined by 

the 1996 Act, “the term ‘information service’ means the offering of a capability for 

generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making 

available information via telecommunications, and includes electronic publishing, but 

does not include any use of any such capability for the management, control, or operation 

of a telecommunications system or the management of a telecommunications service.”14   

What this simply meant was that any carrier providing information services was 

not to be considered a telecommunications carrier and therefore did not have to abide by 

those rules.  Broadcasters fell into this category.  In the late 1920’s, classifying 

broadcasters under the “”Telecommunications Service” category was considered, but 

                                                 
13 Telecommunications Act of 1996.   
14 Ibid. 

 8



ultimately was not.  One key element that differentiated broadcasters from services, such 

as telephone companies, deals with common carrier laws.  Indeed, the 1996 Act goes on 

to outline that telecommunications carrier, defined as any provider of telecommunication 

services, “shall be treated as a common carrier under this Act only to the extent that it is 

engaged in providing telecommunications services.”15 

In looking back at how the Internet was initially developed, three elements were 

at the core of its creation: a computer, a phone line and a modem.  With telephone 

carriers being central to how this new technology was set up, common carrier laws 

inevitably applied.  As originally established in the 1934 Communications Act, telephone 

companies, under the common carrier laws, had to abide by the following rules:  

 

1. The telephone company cannot price discriminate 

2. The content of the telephone conversation is of no concern to the phone company 

3. The telephone company must offer the same service to all 

4. The telephone company must comply with the universal service requirement 

which meant that all must have access  

 

Common carrier laws were not solely pressed upon telephone companies.   

Train systems in the United States were among the first to be established under common 

carrier laws with the idea revolving around more of a legal and social concept, which 

states that every customer is entitled to the same non-discriminatory treatment and 

                                                 
15 Ibid. 
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guarantees that the public retain access to fundamental services that uses public rights of 

way.   

In the late 1990s, as the Internet was flourishing, cable operators entered the fray 

and began deploying cable modem services.  This quickly spurred questions about how to 

classify cable broadband services and whether or not common carriers laws should apply.  

Cable companies, as had been established in the 1996 Act, were considered an 

“Information Service”, giving them much more flexibility.  Moreover, under this 

definition, cable companies had no rules around pricing discrimination and/or content 

discrimination.  As a result, cable companies were and are allowed to refuse to share their 

networks with competing providers.   

With two types of Internet providers, set up under two very different systems, the 

way in which the Internet was and would develop became a major issue.  A myriad of 

players began to surface, with one side claiming that Internet Service Providers (ISPs) 

should be considered an “Information Service” while the other side argued that ISPs 

should be treated like telephone companies.  ISPs, on their end, quickly began to debate 

that in order to enhance their service; they needed more resources and more control.  The 

other side argued that this would infringe upon the idea of a free market and give too 

much control to ISPs.   

In June 2005, the United States Supreme Court stepped in and made a key 

decision that would change this debate forever.  Overturning a federal court’s decision 

that would force cable companies to share their infrastructure with other ISPs, the 

Supreme Court classified cable modem services as an “information service”.  Quickly 
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thereafter, the FCC, in order to keep cable and telephone companies on equal footing, 

changed the classification of telephone’s Digital subscriber line (DSL) service to also be 

an “information service”.  Laws ensuring that providers were not allowed to discriminate 

were essentially lifted and ISPs gained full control, both in terms of the content ISPs 

would “serve” over its lines and pricing. 

With common carrier laws lifted from ISPs, both telephone companies providing 

DSL service and cable companies providing broadband service, could now have a say in 

what content they would be willing to distribute, at what speeds and even, under which 

priority.  Regarding pricing, ISPs also could potentially charge consumers more based on 

the amount of broadband they were consuming.  Moreover, ISPs could also charge online 

companies for enabling consumers to access their content.   

And so the Net neutrality debate was born.  Should all content transmitted over a 

cable or telephone company’s network be treated equally and without preference?  

Should the Internet be established under common carrier laws or should providers have 

more control?  What issues would surface one way or the other? 
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THE EARLY ISSUES 

  

The structure of telephone and cable companies became an obviously early 

challenge as they quickly emerged as the dominant ISPs in the U.S.  These were 

corporate entities, not originally set up to deliver internet services, with a long history. 

 Per the Internet’s original set-up, telephone companies were first to set up 

technologies to provide consumers access.  In the late 1990s, cable operators were quick 

to hop on the bandwagon and began deploying cable modem services.  However, at that 

time, the FCC never re-examined how to classify such services, leading to the inevitable 

turmoil to come.   

 In 2000, AT&T found itself in the Ninth Circuit Court of Appeals against the city 

of Portland, which questioned how to classify cable modem services.  Ultimately, the 

court ruled that since these types of services provide a combination of both 

telecommunications services and information services, that AT&T and others would be 

subject to both.16 

 This decision quickly went back to the FCC who became obliged to clarify the 

status of cable broadband services.  In 2002, going against the Ninth Circuit Court of 

Appeal’s ruling, the FCC issued a ruling stating that cable modem services should be 

considered as an information services and therefore no longer had to share their lines with 

competing Internet service providers.   

 

                                                 
16 Reardon, Marguerite.  “FAQ: What is Brand X really about?”  ZDNet News.  June 27, 2005.  
http://news.zdnet.com/2100-6005_22-5764187.html 
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BRAND X 

“The U.S. Supreme Court’s ruling handed down Monday on FCC v. Brand X is one of 
the most important involving competition in the broadband market.”17 

– Marguerite Reardon, ZDNet News 
 

 FCC’s 2002 ruling quickly prompted a Santa Monica, California-based ISP 

named Brand X to sue the FCC by questioning their decision around appropriate 

classification of cable modem service providers, as defined by the Communications Act 

of 1934 and the Telecommunication Act of 1996.  Brand X also pointed to the Ninth 

Circuit’s AT&T v. City of Portland decision as a precedent.   

Ultimately what came into question was whether a cable company should be 

considered as a “telecommunications service” or “information service”, the key 

difference being that the Telecommunications Act adopted much less stringent 

regulations for providers of information services than companies that provide 

telecommunications services.18   

 Brand X, in light of this movement, argued that cable services should be regarded 

and treated as telecommunications services and therefore should fall under common 

carrier laws.  Just as telephone companies share their lines, Brand X felt that companies 

who transmit communication services should have to as well.  As Marguerite Reardon 

reported on ZDNet News: 

“At stake is whether cable broadband providers must share their lines with rivals 

– as happens in the phone industry – or whether they should be exempt from such 

                                                 
17 Ibid. 
18 Ibid. 
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rules.  Though seemingly arcane, the issue could influence how quickly high-

speed Internet services coming online across the country, what features they will 

have and how much they will cost - particularly in those regions where cable is 

the only broadband choice for consumers.19” 

 

Indeed, Brand X’s argument revolved around the notion that if cable companies 

were no longer obligated to share their lines, other businesses such as theirs or EarthLink 

and America Online could no longer exist.  Moreover, consumers would have to pay 

higher prices and have fewer choices.   

 The FCC, on their end, argued that the United States was already seeing higher 

prices and slower broadband growth, as compared to other countries, and that common 

carrier laws the phone industry has to abide to had led to this.  The FCC went on to argue 

that exempting cable companies from such rules would benefit consumers in the long 

run.20   

The case ultimately ended up in the Supreme Court, and in 2005, three years after 

the FCC’s original ruling, the court overturned the Federal Court’s decision that would 

force cable companies to share their infrastructure with ISPs.  Moreover, it was also ruled 

that the FCC was in fact within its regulatory authority to exempt cable modems from 

common carrier obligations.  Reardon, in her 2005 coverage of this case, concluded: 

“While the decision will have little immediate impact, because it keeps existing 

Federal Communications Commission rules intact, in years to come it could 

                                                 
19 Ibid. 
20 Ibid. 
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significantly shape the competitive landscape for broadband services. The case, 

which pit the FCC and the cable industry against a small California-based Internet 

service provider called Brand X, revolved around a highly technical legal 

definition of cable Internet.21” 

  

A few weeks later, The FCC also extended the same exemption to telephone 

companies offering broadband services.22  Just 39 days after the Supreme Court upheld 

the FCC’s decision, on August 5, 2005, the FCC unanimously voted to eliminate DSL 

line-sharing rules.   FCC Chairman Kevin J. Martin called the agency’s action 

“momentous” and explained that this decision would level the playing field between 

telephone companies and cable companies23.   

 

"It ends the regulatory inequities that currently exist between cable companies and 

telephone companies in their provision of broadband Internet services," Martin 

said, adding the vote is an "implicit recognition that the telecommunications 

marketplace that exists today is vastly different from the one governed by 

regulators over 30 years ago.24"   

 

                                                 
21 Ibid. 
22 Mark, Roy.  “Regulating the Internet Not So New”.  FreePress.com from InternetNews.  June 1, 2006.  
http://www.internetnews.com/bus-news/article.php/3610281 
23 Mark, Roy.  “Bells Free from DSL Obligations.”  InternetNews.com.  August 5, 2005.  
http://www.internetnews.com/xSP/article.php/3525631 
24 Ibid. 
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Following this decision, proponents of Net neutrality quickly came out, including 

Public Knowledge, which issued a statement expressing their disappointment with the 

FCC vote.  Mike Godwin, the group’s legal director, explained their concern saying that 

the FCC “did not take all the necessary steps to ensure that broadband networks remain 

open as service providers continue to be deregulated .... We believe consumers and the 

market would have benefited if the FCC had included an openness requirement in the 

order itself."25 

FCC Commissioner Michael Copps came out against the decision although he 

voted in favor of it with the other Commissioners.  Fearing a possible duopoly, Copps 

said: “I objected strenuously to our original reclassification of cable modem and our 

tentative reclassification of wireline broadband.  But the Supreme Court has 

fundamentally changed the legal landscape.”26 

Meanwhile, telephone companies rejoiced:   

 

"Today's ruling is a significant accomplishment by the FCC.  The benefits of this 

ruling will ripple across our communities by encouraging greater investment in 

and a wider rollout of broadband networks.  Discarding decades-old requirements 

and regulatory assumptions that are out of sync with today's competitive 

broadband marketplace will also spur more innovative products and services for 

consumers.27"  

                                                 
25 Ibid. 
26 Ibid. 
27 Ibid. 
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NET NEUTRALITY DEBATE GETS CROWDED 

“What [Google, Vonage and others] would like to do is to use my pipes free.  But I ain’t 
going to let them do that.”28 

- Edward Whitacre Jr., AT&T CEO 

 

With the two FCC rulings having passed and the U.S. Supreme Court’s support of 

the FCC’s decisions, cable companies and two of the largest telephone companies, 

Verizon and AT&T, otherwise known as ‘the Bells”, came together and declared they 

wanted to be able to change the system and begin discriminating in the same way the cell 

phone companies were.  They had two targets: 

 

1. Consumers: A consumer would be charged more based on what they used 

2. Content Providers: Companies who have frequently visited web sites 

 

Claiming they needed more resources to build out networks across the  

United States, cable and telephone companies began to announce their plans to create a 

two-tiered Internet where content, application and server providers would be forced to 

pay a fee to run their content and services at the same speed and quality as telecoms’ own 

content and services.  With more businesses going online and consumers doing the same, 

these companies’ claim was their cables were getting clogged and, ultimately, they were 

the ones paying for it.   

The coalition also claimed that “Net neutrality” was just a fancy way of saying 

that government should regulate the Internet, disabling any kind of free market.29  During 
                                                 
28 The Huffington Post.  “Net neutrality and the Coming Fight for Internet Freedom”.  April 13, 2006. 
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a November 7, 2005 interview with BusinessWeek Online, AT&T CEO Edward 

Whitacre Jr. declared what has come to-be as a notorious symbol around this debate, 

“What [Google, Vonage and others] would like to do is to use my pipes free.  But I ain’t 

going to let them do that.30” 

The next few months witnessed a flurry of Net neutrality bills and amendments 

from Net neutrality proponents.  Major online companies decided it was time to unite.  

Google, along with Amazon, eBay, InterActive Corp., Microsoft and Yahoo joined 

numerous interest groups and advocacy organizations to call for a change.  They were 

called the “Group of Six”31. 

 “Save the Internet” coalition was also formed, encompassing more than 700 

nonprofits and run by the media advocacy group Free Press.  "Save the Internet" 

delivered 1 million signed petitions for Net neutrality. Meanwhile, the Bells and cable 

companies delivered nearly $1 million in campaign contributions to the Senate 

Commerce Committee, in the 2006 election cycle, according to the Center for Responsive 

Politics.32 

With so much pressure arising, Congress’ involvement became inevitable.  On 

May 19, 2006, Maine Republican Senator Olympia Snowe and North Dakota Democrat 

Senator Byron Dorgan teamed up to introduce the “Internet Freedom Preservation Act”, 

in an effort to legislate Net neutrality principles.  While not the first effort at this over the 

                                                                                                                                                 
29 Noyes, Andres.  “FTC Wants 'More Facts' On 'Network Neutrality'.  National Journal.  February 13, 
2007. 
30 The Huffington Post.  “Net neutrality and the Coming Fight for Internet Freedom”.  April 13, 2006. 
31 Clark, Drew.  “Is Google Changing Its Position on Net neutrality?”.  GigaOM 
   http://gigaom.com/2007/03/13/is-google-changing-its-position-on-net-neutrality/ 
32 Clark, Drew.  “A Tangled Net: An In-Depth Look At The Network Neutrality Debate.”  National 
Journal.  July 7, 2007. 
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course of the previous few months, this Act contained a detailed list of obligations for all 

broadband service providers.33 

Some of the specifics in the act restricted providers from being able to “block, 

interfere with, discriminate against, impair or degrade” access to content or to prevent 

users from attaching devices of their choosing to the network.  Providers would also be 

barred from making special deals with content providers to ensure speedier delivery or 

improved quality of service.  Finally, providers would be required to offer all Internet 

material on an “equivalent” basis.34 

Net neutrality proponents quickly praised this Act, which was co-sponsored by 

prominent Democrats, including Senators Barbara Boxer, John Kerry, Tom Harkin, 

Patrick Leahy, Ron Wyden, Hillary Clinton and Barack Obama, none of whom were 

members of the Senate Commerce Committee.  Wyden, who had introduced a similar Net 

neutrality bill of his own, expressed the importance of Net neutrality being enacted into 

law.  Finally, Wisconsin Republican James Sensenbrenner, Chairman of the House 

Judiciary Committee, also got involved and signed up as a primary sponsor of a new bill 

designed to make Net neutrality enforceable under antitrust law.35  

 Consumers groups and the “Group of Six” regarded the measure as a large step in 

the right direction.  The measure “will allow innovators, entrepreneurs and investors who 

rely on the certainty of that open marketplace to continue to fuel the engine of our 

nation’s economy and our global leadership in Internet technology and services.36”   

                                                 
33 Broache, Anne.  “Net neutrality field in Congress gets crowded.”  CNET News.com.  May 19, 2006. 
34 Ibid. 
35 Ibid. 
36 Ibid. 
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Federal Trade Commission (FTC)’s Chairwoman Deborah Platt Majoras, at the 

time, also joined the discussion and unveiled the Internet Access Task Force in August to 

study the issue, stating that she was surprised at the lack of constructive meaningful 

debate to-date and wanted to hear “more facts and less rhetoric”.37 

As part of the effort, a two-day conference was scheduled, bringing together 

experts from businesses, government, the technology sector, consumer advocates and 

academics to examine the topic “before going down the road to regulate the Internet,” 

Majoras said.38  Majoras explained: 

  

“The FTC’s Internet Access Task Force is looking carefully at the issues raised by 

calls for network neutrality laws. . . . I urge caution in proceeding on the issue. I . 

. . question the starting assumption that government regulation, rather than the 

market itself under existing laws, will provide the best solution to a problem.39”  

 

Telephone and cable companies quickly came back, arguing the Act would hinder 

development for new high-bandwidth technologies necessary to accommodate the 

evolution of the Internet.  Claiming that they have no intention of blocking, degrading or 

impairing content from consumers, they did, however, explain that they reserve the right 

to manage their networks as they see fit.  BellSouth spokesman, Bill McCloskey noted: 

                                                 
37 Noyes, Andres.  “FTC Wants 'More Facts' On 'Network Neutrality'.  National Journal.  February 13, 
2007. 
38 Federal Trade Commission Press Release.  “FTC Chairman Addresses Issue of ‘Net neutrality’”.  August 
21, 2006.  http://www.ftc.gov/opa/2006/08/neutrality.shtm 
39 Ibid. 
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“Legislation that prohibits us from providing network management services for the 

benefit of consumers is a solution in search of a problem.”40 

 

                                                 
40 Broache, Anne.  “Net neutrality field in Congress gets crowded.”  CNET News.com.  May 19, 2006. 
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A NEW ERA 

“We have always known that someone would walk from the coalition – and that it would 
be a cash-rich company like Google that did so.  The fact that Google walks proves that 

we need a law on Net neutrality.”41 
- “Group of Six” lobbyist 

 

 As the debate continued to grow and more players entered the scene, the industry 

kept growing.  IP Television (IPTV) and wireless devices were becoming increasingly 

popular and slowly began to enter the fray.   

Indeed, Amazon and most of the major technology companies backing network 

neutrality, combined with a growing Internet grassroots organization, now had a major 

bargaining chip throughout the legislative negotiations: IPTV, digital television delivered 

over the Internet.  On one end, AT&T and Verizon wanted national video franchising 

power to roll out their IPTV offerings.  In turn, the House and the Senate made video 

franchising the centerpiece of telecom reform in hopes of spurring competition in the 

pay-TV market.   

Then there was the emergence of wireless technologies.  Director of government 

affairs for eBay, Todd Cohen, quickly claimed that Net neutrality rules should be applied 

to wireless devices.  Google, on the other hand, disagreed.  “We are not sure that the 

wireless world is the same, and this may be where we part company,42” Google’s general 

counsel David Drummond said.  A few months later, Google and Verizon Wireless 

                                                 
41 Clark, Drew.  “Is Google Changing Its Position on Net neutrality?”  GigaOM 
   http://gigaom.com/2007/03/13/is-google-changing-its-position-on-net-neutrality/ 
42 Ibid. 
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announced their deal allowing V CAST consumers to access a selection of Google-owned 

YouTube videos from their mobile phones exclusively for a limited time.43 

And so the “Group of Six” that had formed a few months earlier to take on the 

Bells disbanded.  Making his opinion well-known, a lobbyist at one these companies 

said: “We have always known that someone would walk from the coalition – and that it 

would be a cast-rich company like Google that did so.  The fact that Google walks proves 

that we need a law on Net neutrality.”44 

In the meantime, a major merger was on the horizons, between AT&T Inc. 

(AT&T) and BellSouth Corp (BellSouth), two of the largest telephone companies – and 

two of the largest Internet providers.  The decision by the FCC was about to change the 

debate around Net neutrality forever. 

 

                                                 
43 Ibid. 
44 Ibid. 
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AT&T AND BELLSOUTH: THE MERGER 

“(This creates) a new corporate giant that will stand astride the telecommunications 
industry like none other in the generation since the old AT&T empire was broken up in 

1984.”45 
- The Washington Post 

 

 On December 29, 2006, the FCC announced its approval of the merger between 

AT&T and BellSouth.  In this landmark decision, the FCC concluded that there were 

enough significant public interest benefits, including the deployment of broadband 

throughout the entire AT&T-BellSouth territory.  The FCC also pointed to increased 

competition regarding advanced pay television services, improved wireless products and 

services, enhanced national security and better disaster response and preparation from the 

unified operations.46 

 The proceedings had begun on March 31, 2006, when AT&T submitted its initial 

filing for approval to buy BellSouth for $86 billion dollars47.  Upon its filing, AT&T’s 

overview of the merger included a thorough outline of public interests and competition 

analysis, two of major factors that the FCC and the Department of Justice (DoJ) would 

inevitably look for.  Concluding that this merger would not pose competitive harms to the 

market, AT&T outlined ways that this merger would in fact help consumes with costs 

savings, and wireless and video benefits, including IPTV advancements. 

                                                 
45 The Washington Post.  “AT&T Completes BellSouth Takeover”.  December 30, 2006. 
http://www.washingtonpost.com/wp-dyn/content/article/2006/12/29/AR2006122901048.html 
46 Federal Communications Commission, FCC Approves Merger Of AT&T Inc. And 
Bellsouth Corporation, News Release, December 29, 2006.   
47 Sipress, Alan.  “Stalemate Keeps AT&T-BellSouth Merger Off of FCC’s Agenda”.  The Washington 
Post.  December, 15, 2006; Page D03.  http://www.washingtonpost.com/wp-
dyn/content/article/2006/12/14/AR2006121401682.html 
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 A few months later, on June 20, 2006, the FCC and DoJ filings went through and 

on October 11, the DoJ concluded that this merger posed no threat to competition, stating 

that due to overlap situations, which AT&T and BellSouth operations were at the time, 

the competitive landscape remained the same.  DoJ went on by outlining that this was 

applicable across both companies’ services, including local private lines, residential local 

and long distance services and Internet and wireless Broadband, and quickly approved 

the merger. 

 It came time for the FCC to decide, and in a surprise twist, the two Democratic 

Commissioners voted against the merger while the two Republican Commissioners voted 

for it.  One of the main disagreements between both sides revolved around whether or not 

a condition requiring “Net neutrality” should be included in the agreement.  This 

condition would bar AT&T from asking different Internet services to pay different prices 

for using its lines.48  

 Several companies and consumer groups voiced concerns around this issue in 

particular, including the Consumer Federation of America, who strongly opposed the 

merger and worked on making sure the FCC imposed conditions, if approved.  Stating 

that some compromise between Net neutrality supporters and AT&T was necessary, 

Mark Cooper, director of research for the Consumer Federation of America, said “I don't 

believe the exclusions swallow the definition of Net neutrality that AT&T has agreed to.  

People can hypothesize different ways that AT&T will try to define services as IPTV to 

get around the rules, but if you look at the language, it's pretty clear what is and is not 

                                                 
48 Ibid. 
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included.49"  The Media Access Project, along with the Center for Digital Democracy 

(CDD), also sent a Petition to Deny to the FCC, claiming the merger was contrary to the 

public interest and threatened Internet freedom50.   

It was up to Robert McDowell, the last Commissioner, to decide, who ultimately 

recused.  It was now well into the fall of 2006 and AT&T found itself with an FCC 

stalemate.  With four Commissioners deadlocked and the last recusing, AT&T’s merger 

found itself at a dead-end.  Moreover, AT&T found itself in the midst of a new election 

cycle, one that brought Democrats control of the House and Senate and new Chairmen 

taking positions amongst various Committees.   

 AT&T and BellSouth went back to Commissioner McDowell asking for 

reconsideration, stating they had no objection to his participation and expressed open 

willingness to write certain provisions as needed.  McDowell, on his end, had his reasons 

– previously, McDowell had been a counsel for Comptel, an association that lobbied on 

behalf of companies competing with AT&T and BellSouth, and which was actively 

asking for a rejection or conditions on this merger.51 

Telling reporters he was “anxious” to set a date for the vote52, Commissioner 

Martin pushed on the issue in a December letter, asking the FCC General Counsel for 

McDowell’s participation.  Thinking that if McDowell, a fellow Republican, had to 

participate, Martin felt McDowell would undoubtedly be pressured to vote for the 

                                                 
49 CNET News.com.  “FCC Approves AT&T-BellSouth Merger”.  December 29, 2006. 
http://news.com.com/FCC+approves+ATT-BellSouth+merger/2100-1036_3-6146369.html 
50 FCC Petition to Deny.  Media Access Project.   
http://www.mediaaccess.org/ATTBellSouthPetitionToDeny.pdf 
51 Ibid. 
52 Ibid. 
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merger.  A few days later, two newly elected Chairmen, John Dingell from the House 

Commerce and Ed Markey, Chairman of the House Telecom Subcommittee, asked the 

FCC to not compromise the ethical standards of the FCC, stating that it would be 

embarrassing if McDowell was ultimately pushed to vote.   

In response to these letters, FCC General Counsel, Samuel Feder, put forth an 

authorization for McDowell to participate in the merger proceedings but also allowed for 

him to decline if he so wished.  Dingell, disappointed by the FCC’s decision to allow 

McDowell to partake, responded a few days later by questioning the FCC’s decision, and 

letting it be known that their explanation for approving McDowell’s participation was 

insufficient and bordered on unethical.  Other public interest groups joined Dingell, 

including Public Knowledge president Gigi Sohn who expressed her concerns over 

allowing McDowell’s participation. 

 

“It is unseemly to try to force the commissioner to violate the ethical constraints 

not only for the commission, but of the Virginia bar as well.  A better solution 

would be for Chairman Martin to reconsider his opposition to the pro-competitive 

and pro-consumer merger conditions.53” 

 

A few days later, on December 18, McDowell bowed out of the process, deciding 

that he would not participate in the agency’s review of the proposed merger, despite 

                                                 
53 Ibid. 
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having been authorized to do so by the FCC’s chief counsel, leaving the four remaining, 

and to-this-point, deadlocked, Commissioners to ultimately decide.   

 

December 29, 2006: The FCC approves the AT&T and BellSouth merger - 

AT&T, after months of back and forth, had ultimately outlined new conditions, many of 

which had been at the forefront of the deadlocked FCC.  Included were the sale of certain 

wireless airwaves, a special monthly fixed price for stand-alone basic high-speed Internet 

service and a two-year promise to adhere to specific Network neutrality rules.  Specific to 

Network neutrality, the agreement said: 

“AT&T/BellSouth also commits that it will maintain a neutral network and 

neutral routing in its wireline broadband Internet access service. This commitment 

shall be satisfied by AT&T/BellSouth’s agreement not to provide or to sell to 

Internet content, application, or service providers, including those affiliated with 

AT&T/BellSouth, any service that privileges, degrades or prioritizes any packet 

transmitted over AT&T/BellSouth’s wireline broadband Internet access service 

based on its source, ownership or destination.”54 

In the context of the Net neutrality debate, this condition came to be one of the 

most significant at the time.  In a way, AT&T wrote their own Net neutrality clause.  

“AT&T’s commitment to a basic set of principles that establish a practical 
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implementation of Net neutrality was one of AT&T’s most important concessions,” 

writes CNET News’ Marguerite Reardon.55 

For years and prior to this merger, one of the major telecommunications battle had 

been between local and long distance companies.  With the 1996 Telecommunications 

Act’s assertion that both markets were in fact competitive, the industry had shifted 

towards one market in which local, long distance, wireless and Internet access were all 

part of the same telecommunications market.  As providers began to offer all of these 

services, the telecom debate quickly moved from preserving local and long distance 

competition to openness of the developing broadband marketplace and Net neutrality 

found itself smack in the middle of it.  This was a watershed moment in the development 

of the Net neutrality debate. 

With this as one of the biggest deals in U.S. telecommunications history, 

rumblings around how Net neutrality was outlined quickly surfaced.  However, 

Republican Commissioners Chairman Kevin Martin and Deborah Taylor Tate acted 

quickly to let it be known the provision was not a new statutory standard.  "Today's order 

does not mean that the commission has adopted an additional Net neutrality principle. We 

continue to believe such a requirement is not necessary and may impede infrastructure 

deployment," they wrote. "Thus, although AT&T may make a voluntary business 

decision, it cannot dictate or bind government policy. Nor does this order."56   

                                                 
55 CNET News.com.  “FCC Approves AT&T-BellSouth Merger”.  December 29, 2006. 
http://news.com.com/FCC+approves+ATT-BellSouth+merger/2100-1036_3-6146369.html 
56 Ibid. 
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Net neutrality proponents viewed the clause differently.  Gene Kimmelman, 

public policy director of Consumers Union, concurred.  “Though the settlement applied 

only to AT&T, other companies will be hard-pressed to ignore it," he said.  “There will 

be enormous scrutiny of any company that does not live by these standards."57  

Kimmelman continued: 

 

“FCC Chairman, Jonathan Adelstein, called the settlement a ‘breakthrough’ for 

consumers in that it establishes a new standard of behavior for the USA’s 

communications giants.  Big companies such as AT&T and Comcast have told the 

FCC that they can’t live with a Net neutrality provision in place.  They can.”58 

 

 Free Press Policy Director, Ben Scott agreed.  “The agreement once and for all 

puts to rest the bogus argument that no one can define Net neutrality.”59  

                                                 
57 Cauley, Leslie.  “AT&T-BellSouth deal called ‘breakthrough’ for consumers”.  USAToday.  January 1, 
2007.  http://www.usatoday.com/money/industries/telecom/2006-12-28-att-bellsouth_x.htm 
58 Ibid. 
59 Broache, Anne.  “Net neutrality push expected to resume in Congress.”  CNET News.com.  January 2, 
2007.  http://www.news.com/Net-neutrality-push-expected-to-resume-in-Congress/2100-1028_3-
6146678.html?tag=st.nl 
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NEED FOR LEGISLATION? 

 

 As the merger between AT&T and BellSouth was approved, motions in the 

Senate to address Net neutrality had already begun to resurface.  Maine Republican 

Senator Olympia Snowe and North Dakota Democrat Senator Byron Dorgan teamed up 

to re-introduce the Internet Freedom Preservation Act, a second attempt at a bill that had 

died in the Republican-controlled Senate a few months prior.  At that time, the pair of 

senators had tried to introduce legislation language around Net neutrality which failed 

with a deadlocked 11-11 vote, with most Democrats voting in favor.   

With a newly-elected Democratically-controlled Congress, the two Senators tried 

again.  The Snowe-Dorgan legislation barred network operators from blocking or 

degrading access to Internet content and services, and from preventing consumers from 

connecting external devices to the network.  In a statement, Snowe explained that the 

bill’s reintroduction “marks another step toward ensuring the fate of the Internet lies in 

the hands of its users and not the hands of a few gatekeepers.”60 

Opponents remobilized against the bill.  "Government regulation would make it 

against the law for any company to invest in customized Internet service," said Walter 

McCormick, president of the U.S. Telecom Association, which lobbies for more than 

1,200 communications firms. "That would mean all of us losing advances in home health 
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monitoring, greater security of our financial transactions, new entertainment choices and 

telecommuting opportunities.61"  

On March 1, 2007, the House Committee on Energy and Commerce, 

Subcommittee on Telecommunications and the Internet, convened for the first time in a 

series of hearing regarding the “Digital Future of the United States.”  With the hearing 

focused primarily on the issue of Net neutrality, Chairman Edward Markey (D-Mass.) 

used it as an opportunity to state repeatedly that legislation on this issue is necessary.  In 

his address at the National Conference for Media Reform, Markey concluded:  

“In national telecommunications policy, our guide stars for decades have been 

three core principles: universal service, localism, and diversity. In recent years we 

have had to update them to encompass two new factors that have buffeted our 

laws and regulations: the rise of digital technology and fierce global competition. 

The task has been to preserve and enhance these values even as technology 

evolves.62” 
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 EDDIE VEDDER GETS BLEEPED 

“The decision to not allow text messaging on an important, tough sensitive, public policy 
issue was incorrect, and we have fixed the process that led to this isolated incident.”63 

- Jeffrey Nelson, Verizon spokesman 
 

 It was at this point that the theoretical debate turned into a reality and the Net 

neutrality debate really began to heat up.  As Dems in Congress put forth bills and Net 

neutrality opponents continued to lobby against them, allegations that telephone 

companies and cable operators were throttling certain traffic on the Internet began to 

surface.  Rumors about AT&T censoring content began to come out.  During a Web cast 

of a Lollapalooza concert, AT&T was noted as “bleeping” portions of the Pearl Jam song 

“Daughter”, during which lead singer Eddie Vedder had altered lyrics to include anti-

Bush sentiments.  Similar issues began to surface against AT&T which had censored 

other bands including the John Butler Trio and Flaming Lips.  While AT&T admitted 

specific remarks had in fact been deleted from their Web casts, company officials 

explained that these instances were mistakes made as contractors had been hired to 

monitor the performances for obscene language.64 

 Verizon Wireless was also accused of similar practices.  In September, the cell 

phone company had denied a request from abortion rights group, Naral Pro-Choice 

America, to use its mobile network for a text-messaging campaign.  After The New York 

Times reported on this story, Verizon quickly overturned its decision.  Jeffrey Nelson, a 

company spokesman, told The New York Times: “The decision to not allow text 
                                                 
63 Davis, Wendy.  “AT&T Rescinds Text Message Block.”  MediaPost Publications.  September 27, 2007. 
64 Reardon, Marguerite.  “Thanks to BitTorrent, Net neutrality debate reignites.”  CNET News.com.  
November 2, 2007.  http://www.news.com/Thanks-to-BitTorrrent%2C-Net-neutrality-debate-
reignites/2100-1034_3-6216750.html 
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messaging on an important, tough, sensitive, public policy issue was incorrect, and we 

have fixed the process that led to this isolated incident.”65 

 Verizon’s “dusty internal policy” was claimed to be issue at-hand.  Nelson 

explained this to The New York Times: 

 

“(This was) an incorrect interpretation of a dusty internal policy (that) was 

designed to ward against communications such as anonymous hate messaging and 

adult materials sent to children…  The policy has been developed before text 

messaging protections such as spam filters adequately protected customers from 

unwanted messages.”66 

 

To no surprise, Net neutrality proponents came out in droves against Verizon  

citing free speech infringements against the mobile giant.  Public Knowledge President, 

Gigi Sohn, exclaimed: “This incident, more than ever, shows the need for an open, 

nondiscriminatory, neutral Internet and telecommunications system that Americans once 

enjoyed and took for granted.”67 

Amidst these claims, Net neutrality proponents began to push Congress heavily, 

pointing to these examples as precedence for what could happen next.  In her coverage of 

the Verizon story, MediaPost reporter Wendy Davis concluded: 
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“Even though (Verizon) reversed itself, the incident shows what can happen when 

Internet access providers pick and choose which content to allow over their 

networks.  As last night’s Times articles pointed out, that power is at the heart of 

the debate over whether to pass Net neutrality laws…”68 

 

In the meantime, DoJ reinserted itself into the debate, warning that new laws 

prohibiting ISPs from degrading service to certain web sites or establishing tiered pricing 

could impede competition.   

 

“The FCC should be highly skeptical of calls to substitute special economic 

regulation of the Internet for free and open competition enforced by the antitrust 

laws.  Marketplace restrictions proposed by some proponents of ‘Net neutrality’ 

could in fact prevent, rather than promote, optimal investment and innovation in 

the Internet, with significant negative effects for the economy and consumers.”69 

 

 Proponents of Net neutrality pushed back on DoJ.  On their end, DoJ explained 

that thus far, “pro-regulation forces (had) provided scant evidence that consumers are 

being harmed by the business practices of Internet industry participants.”70  But all was 

about to change.  In the Fall of 2007, a major Associated Press (AP) investigation was 

revealed, in which AP had carried out experiments across the country to determine 
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whether or not Comcast was preventing consumers from uploading content to peer-to-

peer networks, with one site in particular known as BitTorrent.71   
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 THANK YOU, BITTORRENT 

Introducing BitTorrent, a peer-to-peer sharing site which has grown from 10 

million downloads in 2005 to 160 millions in 2007.  As opposed to the more traditional 

way for sharing files, specifically MP3s, BitTorrent allows users to search for files 

throughout the Internet in a matter of seconds.  The second big difference: once a user 

finds a file they are looking for, BitTorrent then begins to tell other computers that this 

file has been found.  In other words, users or computers simultaneously become 

downloaders and uploaders as everyone shares files they receive with others who don’t 

have them.  This was a sea change in how file-sharing was previously done. 

Early adopters of BitTorrent began using this service to share music – a service 

that had once been “owned” by the now shut-down Napster.  In fact, BitTorrent creator 

Bram Cohen admitted to being concerned that the public would view BitTorrent as the 

new Napster and that copyright suits would quickly surface.  But Cohen explained that 

BitTorrent was more like a copy machine: “Deep down, I knew it was more like a Xerox 

than a Napster, but I didn’t know what would happen.72” 

In fact, what quickly ensued were not copyright suits, rather, major media 

companies working with BitTorrent to get their content out to users quicker.  Today, 

companies such as 20th Century Fox, PBS and MTV all work with BitTorrent to 

distribute some of their more popular shows to the vast BitTorrent audience.  The real 
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issue that began to surface was more about the growth of file sharing that service 

providers, such as Comcast, had failed to predict. 

Indeed, Comcast, now the nation’s second-largest ISP, set its connections up 

based on its more traditional model, cable television, with the ability to push content to 

its customers but not to necessarily upload content, which file-sharing traffic involves.  

SFWeekly.com’s David Downs notes: “Today, Internet industry sources estimate peer-to-

peer traffic eats up anywhere from 37 percent to as much as 95 percent of bandwidth at 

any given moment.  BitTorrent accounts for a sizable share of that traffic.73”  

But not everything was running unencumbered.  An AP investigation uncovered 

that Comcast was slowing down and/or blocking traffic to BitTorrent.  Users of 

BitTorrent and other file-sharing sites argued that Comcast had no right to block certain 

sites versus others.  High-profile industry players including Web evangelist, Vinton Cerf, 

and Slashdot’s Keith Dawson, formed ‘The Network Neutrality Squad’, in an effort to 

hunt down other examples of ISPs blocking traffic.  Other prominent advocates including 

Free Press and the Consumers Union joined forces and, in November of 2007, filed a 

complaint with the FCC.  The complaint sought an injunction against Comcast and 

affirmed that “if the FCC does not immediately condemn such actions, Comcast will 

continue to block or filter revolutionary, socially valuable applications and content, and 

other broadband service provider may follow suit.”74 
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Comcast countered they were simply using the latest technologies to “manage 

their network”.  In a statement, Cohen explained: “We engage in reasonable network 

management to provide all of our customers with a good Internet experience, and we do 

so consistently with FCC policy.”75 

The following months witnessed a flurry of activity with several issues rising 

from copyrighting infringements to free speech.  Bandwidth management also became 

widely discussed as did competition.  BitTorrent and Comcast were now front and center 

and all parties, including Net neutrality advocates, internet providers and the FCC came 

out. 

 

                                                 
75 Ibid. 

 39



FREE SPEECH 

“(It is) possible that you could download and get much better quality from the Fox news 
site, and you’d be getting rotten service from the mom and pop site.  That, I think, 

destroys one of the best things about the Internet, which is that there’s this incredibly 
equality there.”76 

- Senator Barack Obama 
 

One of the first major issues to have come out of this debate deals with one of the 

oldest Constitutional principles – free speech.  Soon after the news that Comcast was 

blocking certain sites from users, politicians began to come out backing the “First 

Amendment on the internet.”  In late October 2007, Presidential hopeful Senator Barack 

Obama said: “I am a strong supporter of Net neutrality.77”  Without a policy prohibiting 

Internet service providers from discriminating against certain sites, Obama continued 

explaining that it is “possible that you could download and get much better quality from 

the Fox news site, and you’d be getting rotten service from the mom and pop site.  That, I 

think, destroys one of the best things about the Internet, which is that there’s this 

incredibly equality there.”78 

Several other public advocacy groups surfaced pointing to the First Amendment 

as a reason for Net neutrality legislation.  Examples of free speech infringements began 

to surface, including that of Wikileaks.org.  A federal district court ordered 

Wikileaks.org, a one-year old site used to expose matters such as the corruption in Kenya 

and human rights abuses in China, to be shut down.  The result: major civil rights groups, 

including the Electronic Frontier Foundation, the ACLU, the Berkman Center for Internet 
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& Society’s Citizen Media Law Project and the Newspaper Association of America, all 

came out against this decision arguing that the order violated the free speech right of 

people who post to the site and of people who read it.   

The groups, in their filing, argued: “In addition to protecting the rights of those 

who engage in expressing themselves, the First Amendment protects the public’s interest 

in receiving information.”79  The groups also reminded this federal district court that the 

U.S. Supreme Court had called prior restraints on speech “the most serious and the least 

tolerable infringement on First Amendment rights.”80 

Most troubling in this case was why this site had in fact been ordered to be shut 

down.  Julius Baer, a Swiss bank, had filed a lawsuit against Wikileaks.org after a 

disgruntled employee had leaked false information on the site, implicating the bank’s 

Cayman Islands branch for fraud and money laundering.  On February 15, 2008, the 

federal district court ordered domain registry Dynadot to stop hosting Wikileaks.org and 

to return blank pages to users attempting to access the site.  Dynadot quickly agreed in 

order to avoid any further legal action.81 

Only a few weeks after this initial decision, the ruling was reversed citing 

concerns about the First Amendment and the effectiveness of disabling the Wikileaks.org 

domain name.  Electronic Frontier Foundation Senior Staff Attorney, Matt Zimmerman, 

reacted: “Attempting to interfere with the operation of an entire website because you 

have a dispute over some of its content is never the right approach. Disabling access to an 
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Internet domain in an effort to prevent the world from accessing a handful of widely-

discussed documents is not only unconstitutional -- it simply won't work.82" 

 This case, while lasting only a few weeks, precipitated a mass movement from 

Net neutrality proponents, pointing to this as an example of what could be if legislation 

around Net neutrality does not get passed.  MoveOn.org member, Joe Niederberger, upon 

asking Senator Obama his feelings around this issue during a MySpace-MTV town hall 

meeting, explained his thoughts on why Net neutrality laws are necessary.  A former 

AT&T engineer and currently a designer for school Web sites, Niederberger said that he 

feared that without Net neutrality laws, “the Web sites of big corporations that could pay 

the most would be great (while) the Web sites of small businesses, nonprofits and 

community-based businesses like ours would be hurt.”83 
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BANDWIDTH MANAGEMENT 

“We want to look back years from now and look back and be able to celebrate that this is 
no country for old bandwidths.”84 

- Congressman Ed Markey 
 

Amidst these claims, Comcast, in its filing with the FCC, explained that such 

measures had come to be necessary to ensure better flow of traffic over its network.  The 

company also argued that it had not violated Net neutrality principles because it slows 

down traffic based on objective factors, without considering content or the identify of 

users.85  In an 81-page document, the company said:   

 

“Comcast’s policies simply are not discriminatory.  Comcast uses purely 

objective criteria that focus on the effects that all protocols have on network 

congestion and, correspondingly, its customers’ use of the Internet.”86 

 

Comcast’s filing came after petitions to the FCC by Free Press and online video 

provider, Vuze, claimed that the cable company was abusing its control over its network 

to “impede video competition.”87  Other neutrality advocates joined efforts, discounting 

Comcast’s arguments.  The groups urged the FCC to act quickly and clarify that network 

providers should not be allowed to degrade, block or discriminate against content or 
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applications.  Citing competition and free speech infringements, the advocacy coalition 

argued that “blocking one specific type of application – peer-to-peer protocols – is not a 

reasonable way to manage traffic.”88 

Comcast explained that between the popularity of sites such as BitTorrent, 

combined with video-streaming sites like YouTube and Vuze, access to their service has 

been getting clogged up.  In order to keep ‘the lanes open for everyone’, Comcast said it 

performs “traffic management” and has repeatedly denied that it has “blocked” 

BitTorrent traffic.  Indeed, according to Comcast, all ISPs “manage” their traffic in order 

to best serve their customers.  The cable company went on to explain that network 

controls are necessary, particularly for heavy Web users.   

A company statement went as far as comparing its practices to that of a traffic-

ramp control light that regulates the entry of vehicles during rush hour.  The statement 

said: “One would not claim that the car is ‘blocked’ or ‘prevented’ from entering the 

freeway; rather it is briefly delayed”.89  Comcast also did contend that users of BitTorrent 

do in fact consume a lot of bandwidth and in turn impede other Comcast subscribers’ use 

of the Internet.  

“Reasonable network management” has in fact been and what some say at the 

core of the Net neutrality debate and is as SFweekly.com’s Downs explains “up for 

grabs”.  Indeed, Downs reiterates that in fact Comcast has broken no laws.  “That’s 

because no laws have been written.  The only thing governing the Internet is a paragraph 
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on the FCC’s web site called a ‘Policy Statement’ that says consumers are entitled to 

access and run applications and benefit from competition, but that the network is subject 

to ‘reasonable network management’ by the ISPs.”90 

This ‘reasonable network management’ phrase can actually be found in a 2005 

Policy Statement discussing “appropriate framework for broadband access to the Internet 

over wireline facilities”, as written by the FCC.  Ironically, this now growing contentious 

phrase is part of the endnotes of the document, used to frame all the rules in the policy 

statement.  “Accordingly, we are not adopting rules in this policy statement,” the endnote 

reads.  “The principles we adopt are subject to reasonable network management.”91 

Comcast executive vice president, Cohen, has confirmed that the company has 

and is abiding by these rules and that managing their network is not against the law.  In a 

prepared statement, Cohen has said: “We believe our practices are in accordance with the 

FCC’s policy statement on the Internet, where the Commission clearly recognized that 

reasonable network management is necessary for the good of all consumers.  Comcast 

does not, has not, and will not block any Web sites or online applications, including peer-

to-peer services.”92 

Enough criticism of such practices had risen over several months that the FCC 

called a hearing in Cambridge, Massachusetts.  On February 25, 2008, Comcast 
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representatives, including Cohen, and Net neutrality advocates faced off about whether 

the cable company’s practices are in fact reasonable or, as some have suggested, “the 

beginning of the end of an open internet.”93 

Congressman Ed Markey (D-Ma.) urged the FCC to be very cautious in their 

assessment of network management.  To this point, Markey said: “We want to look back 

years from now and look back and be able to celebrate that this is no country for old 

bandwidths.”94   

Markey concluded that if in fact bandwidth is the main issue and is responsible 

for the decision to impede traffic, the government should then re-examine broadband 

policies all together “with the goal of jump-starting competition.”95 

On the eve of the hearing, Harvard Berkman Center Fellow and a Net neutrality 

advocate, David Weinberger, explained that he feels there are other ways to “shape 

traffic”.  In a Boston.com article, Weinberger explained:  

 

“Comcast says it has to violate Net neutrality because traffic on the Internet is 

exceeding Comcast’s capacity.  That betrays Comcast’s old world view of the 

Net.  There are other ways to “shape traffic”, as the providers euphemistically put 

it.  Already they offer tiered service, allowing those with more money to have 

more bandwidth.”96 
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Weinberger furthered his thoughts by suggesting that providers could, for  

example, let their subscribers decide how to prioritize their favorite sites, rather than 

having, as Weinberger explained, “an economically motivated corporation decide.”97  

Weinberger also pointed to other countries and the way in which they are able to provide 

multiples of US bandwidth to their citizens at a fraction of the cost U.S. customers 

absorb.  On this issue, Weinberger opined: 

 

“But here’s a better idea: How about if the access industry delivered on its 

promise to connect all of America’s neighborhoods, to keep us competitive?  …  

Letting carriers violate Net neutrality actually gives them an incentive to keep 

bandwidth low: By keeping bandwidth inadequate, the carriers give customers a 

reason to pay the carriers extra for adequate delivery.”98 

 

Moreover, Free Press general Counsel Marvin Ammori explained to FCC Hearing 

attendees that “what is at stake is no less than the future of online television and the 

future of the Internet.”  Ammori also condemned Comcast for targeting services such as 

BitTorrent and other online video companies that he believes competes with some of 

Comcast’s own assets.99 
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A few weeks prior to this hearing, Ammori had already launched a campaign 

against Comcast expressing concerns that Comcast’s behavior was now the second major 

example of a service provider overstepping their authority and pointed to the fact that in 

both cases, both companies had overstepped their boundaries by targeting sites that 

competed with them.  In March 2005, the FCC fined Madison River Communications for 

blocking calls by competitor Vonage, a service which allows consumers to place calls for 

free over the Internet.100  
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COMPETITION 

“They (Comcast) have a lot of competitive reasons to block this one protocol.”101 
- Gigi Sohn, President of Public Knowledge 

 

 Throughout the various debates around bandwidth management, competition has 

often been at the core.  As consumer advocacy groups, including Free Press, petitioned 

the FCC to examine Comcast’s misuse of its network, online video provider, Vuze, 

joined them citing that the cable company was not only abusing its control over its 

network in terms of bandwidth management but also to “impede video competition.”102  

Such practices had already surfaced two years prior.   

In March of 2005, the FCC reached a consent decree with Madison River 

Communications of Mebane, North Carolina, under which the communications company 

agreed to pay the government a $15,000 fine for its action of trying to block Vonage’s 

service.  Madison River Communications also agreed to never block Vonage’s VoIP 

service in the future.103 

The case had come to the FCC after rumors had begun to circulate claiming that 

some Vonage customers in the Midwest were having their services blocked.  “We’re very 

pleased that the commission took very swift action to address the concerns that we had 

regarding an Internet service provider’s ability to block our customers’ communications 
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with each other.  This sends a clear message that port blocking will not be tolerated,” 

Vonage CEO Jeffrey Citron said.104 

Other smaller VoIP companies had also faced similar circumstances, including 

Nuvio, a small Net phone service provider.  Claiming their customers’ calls had been 

affected by at least one cable operator, Nuvio also filed to the FCC, urging the 

Commission to keep broadband providers from tampering with third-party VoIP phone 

service providers.  Tom Keating, Founder of TMC Labs and a Journalist reporter for 

Internet Telephony Magazine, blogged about this very issue, saying: 

“Best analogy I can give - imagine you are using Comcast high-speed Internet and 

using Vonage for your VoIP provider. Since Comcast offers their own competing 

VoIP offering, they could in theory "slow down" or "block" IP traffic coming 

from or destined for Vonage's servers that have "known" IP addresses.  Even if 

they don't "slow" the traffic down, they could in theory claim that any 

"slowdowns" or poor VoIP quality is due to heavy web traffic -- and that they 

have the right to "prioritize" their own customers VoIP traffic over any competing 

voice service.”105 

Keating had in fact been correct.  Competition became the focus of Comcast’s 

traffic management.  As MediaPost Publications’ Davis explained: “While Comcast 
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frames the issue as one of traffic management, observers can’t help but wonder if 

Comcast isn’t also motivated by the fact that BitTorrent is a competitor.”106   

Weinberger, on this issue, put it quite simply: 

 

“The idea behind Net neutrality is simple: Decisions about what information 

should move over the Internet most expeditiously should not be made by those 

who benefit financially from those decisions.  The companies that provide the 

bulk of the nation’s Internet connectivity should not be allowed to decide that, for 

example, YouTube videos are less important than their own Hollywood 

blockbusters…  Net neutrality is basic to keeping the Internet the greatest seedbed 

of innovation in history.”107 

 

Free Press’ Ammori went on to say that “by interfering with video transfers, 

Comcast is trying to protect its television and On Demand video series.”108  In its joint 

filing with FreePress, Vuze, a video distributor using BitTorrent peer-to-peer technology, 

addressed this very issue.  The company specifically pointed to Comcast for interfering 

with its subscribers’ ability to access legal content by blocking or “slowing down” peer-

to-peer networks like BitTorrent and Gnutella.  Vuze CEO Gilles BianRoa, to this point, 

said: 
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“Now is the time to embrace the sea changes in entertainment consumption that 

are occurring.  The rapid convergence of the entertainment and Internet industries 

has enabled the delivery of high-quality video, and these throttling tactics 

represent growing pains as ISPs resist inevitable change.”109 

 

Vuze, in its petition, explained that “throttling” is often accomplished with a  

“man in the middle” technique, a tactic hackers are known for.  This technique creates 

false computer messages that cause Internet connections to shut down.   

Net neutrality proponents immediately followed suit, and in another complaint to 

the FCC, asked the agency to examine its own Internet Policy Statement.  Specifically, 

the petition requested to establish that blocking peer-to-peer communications did in fact 

violate the Statement and its four principles that are supposed to “guarantee consumers 

competition among providers and access to all content, applications and services.”110   

 In the midst of this discussion, a new player entered the ensuing developing 

debate – the Motion Picture Association of America (MPAA).  MPAA’s head Dan 

Glickman argued that a law banning ISPs from discriminating against certain types of 

lawful application would hurt anti-piracy efforts.  Glickman went on to explain that “(Net 

neutrality) would impair the ability of broadband providers to address the serious and 

rampant piracy problems occurring over their networks today.”111  Pointing to BitTorrent 
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as a nest of shared pirated content, Glickman’s statements arose yet another issue – 

copyright. 

 53



COPYRIGHT 

“Problem is that this isn’t really about piracy.  It’s about controlling video programming 
and discriminating against content on the Web.”112 

- Josh Silver, The Huffington Post 
 

 While peer-to-peer networks had often been viewed as a way to share pirated 

content, an increasing number of online companies, Qtrax and Joost, along with Vuze, 

had begun to rely on sites like BitTorrent to lawfully distribute music or video.  But Net 

neutrality opponents pointed to these sites as areas where users could easily share 

copyrighted materials and equated sites such as BitTorrent with copyright infringement.   

Entertainment companies and networks, including NBC, had already allied with 

Comcast, arguing that the ability for ISPs to block peer-to-peer sites could help fight 

piracy.  NBC went on to say that in fact, throttling traffic to peer-to-peer networks does 

not violate Net neutrality principles because “much of the material on such networks is 

pirated.”113 

MPAA’s Glickman highlighted piracy-busting as a reason for opposing the free-

for-all inherent in Net neutrality.  “Technology,” Glickman said, “is handing us the 

opportunity to deal the first real blow to online piracy, to begin to reach toward the day 

when we might be able to take it off the table and debug the system.”114  According to 
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MediaPost Publications’ Davis, “Glickman’s comments seem to stem from a larger desire 

to turn Internet service providers into copyright police.”115 

MPAA was joined by the Recording Industry Association of America (RIAA), 

with both parties having repeatedly filed comments to the FCC on the matter.  In a 

February 28, 2008 statement, MPAA conveyed that “ISPs must be able to use network 

management techniques to address the unauthorized distribution of copyrighted content 

taking place over their networks, for the benefit of legitimate consumers and 

subscribers.”116 

 This wasn’t the first time the entertainment industry had gotten involved nor was 

it the first time that other Net neutrality opponents had attempted to ally themselves with 

these media giants.  In the summer of 2007, AT&T announced their plans to wage war on 

piracy and as reported by the Los Angeles Times, “intends to work with Hollywood and 

the record industry to create technology that would target the most frequent offenders.”117  

Indeed, AT&T Senior Vice President James Cicconi explained that his company was 

developing technology designed to detect and block pirated music, videos and other 

media on its Internet networks.   

This filtering system quickly came under fire.  HuffingtonPost’s Josh Silver 

observed: 
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“The announcement is a savvy way to start taking away your Internet freedom.  

Why savvy?  Because by putting the focus on blocking ‘piracy’ of movies, music 

and other copyrighted content, AT&T can win the support of powerful allies: 

movie studios, record labels and publishers.  And hey, who supports pirates?  

Problem is that this isn’t really about piracy.  It’s about controlling video 

programming and discriminating against content on the Web.”118 

 

Similar negative reactions to this announcement came from The Independent Film 

and Television Alliance.  CEO Jean Prewitt commented that the group was “astounded to 

read” MPAA’s stance on Net neutrality.  Prewitt went on to explain that the Internet 

should be viewed as one of the only open opportunities for independent filmmakers.  In a 

letter addressed to Glickman, Prewitt concluded by saying: 

 

“The issue is not whether government should regulate the Internet but whether 

there will be effective oversight to prevent a handful of corporate giants from 

imposing their own version of private regulation to the public’s detriment.”119 

 

In reaction to the MPAA, the FCC released a series of announcements in March 

of 2008, with FCC Commissioner Jonathan Adelstein saying that the “various Net 

neutrality proposals the agency is considering include ‘exemptions of illegal 

                                                 
118 Silver, Josh.  “AT&T Moves to Take Over the Internet.”  HuffingtonPost.  June 14, 2007. 
119 Davis, Wendy.  “MPAA Head: Net neutrality Hampers Anti-Piracy Push.”  MediaPost Publications.  
March 17, 2008. 

 56



activities’”.120  Adelstein also stated that the Commission would very carefully examine 

issues such as illegal downloading of copyrighted works, saying “which is a very serious 

problem.”  Addressing a symposium on Internet Video Policy, Adelstein did clarify one 

point however, which was that these announcements did not necessarily mean that he 

approved any sort of content filtering.  “The problem is,” Adelstein asked the gathering, 

“how can you ever tell what’s illegal?”121 

MediaPost Publications’ Davis, in her coverage of AT&T’s filtering system, 

posed similar questions: 

 

“Serious questions remain about automatic filters…  While courts typically say 

that using a portion of copyrighted works in a review or parody is a fair use of the 

material, technological filters don’t have that judgment.”122 
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AND SO, HERE WE ARE 

 

Almost one year after the first reports of Comcast throttling peer-to-peer traffic, 

the company suddenly changed course.  Facing rising pressures for the FCC, consumer 

group advocates and at least one lawsuit by a consumer, Comcast declared that it would 

work with BitTorrent to find a way to manage its traffic without discriminating against 

certain types of protocols.  Tony Werner, Comcast’s chief technology officer, said: “We 

will have to rapidly reconfigure our network management systems, but the outcome will 

be a traffic management technique that is more appropriate for today’s emerging Internet 

trends.”123 

But an important question to raise is whether or not Comcast was in fact wrong to 

throttle peer-to-peer traffic.  Jonathan Hart suggested that it may be appropriate for those 

who provide networks to try to manage the demands of big consumers of bandwidth in 

the interest of providing better service for the vast majority of their customers.  “Why 

isn’t it proper for them to say they want to police their lines in order to provide good 

service for 99% of their consumers?”  Hart asks.  “Is it a bad thing if it doesn’t stop?”124 

In fact, that is just what Comcast has argued over the past few months.  Peer-to-

peer traffic represents a tiny percentage of their total traffic and yet, that traffic is what 

causes ‘delays’ to their other consumers.  Hence the ‘bandwidth management’ argument.  

Referred to as ‘bandwidth hogs’, these are the consumers who actually use over 50% of 
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the bandwidth available, most of whom do so on peer-to-peer sites.  Bandwidth hogs 

represent less than 1% of total online consumers.   

But what Network neutrality proponents have argued is that Comcast and other 

ISPs should not be allowed to block packets to certain types of sites as all sites should be 

treated equally.  Rather, the bandwidth hogs are who should be dealt with directly.  “This 

has been a problem since the Internet has started,” Adam Lynn affirms.  “ISPs need to 

deal with them on an individual basis.  Make them pay more.”125 

And so, Comcast has changed its course.  Saying it would change its fundamental 

approach to playing Internet traffic cop, Comcast announced that rather than interfering 

with specific online applications, it will manage traffic by slowing the Internet speeds of 

its most bandwidth-hogging users when traffic is busiest.  “In the event of congestion, the 

half percent of people who are overutilizing an excessive amount of capacity will be 

slowed down subtly until capacity is restored,” Werner said.  “For the other 99.5 percent, 

their performance will be maintained exactly as they expect it.”126 

In a joint statement, BitTorrent and Comcast pledged that they will work with 

other ISPs and technology companies to explore and develop a new distribution 

architecture in order to efficiently deliver rich media content.  FCC Commissioner Robert 

McDowell, praising the deal, claimed that this would ultimately benefit consumers.  

Recently addressing a Tech Policy Summit in Los Angeles, McDowell called it the “kind 

of private sector solution that has been the bedrock of Internet governance since its 
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inception…  This obviates the need for any further government intrusion onto this 

matter.”127 

Although a step in the right direction, many Net neutrality proponents have 

claimed that Comcast did this only due to rising pressures and that legislation is still in 

need.  In a recent interview with Policy Coordinator for Free Press, Adam Lynn, he 

explains:  

 

“What Comcast did was clearly wrong.  (Per Comcast’s recent announcement), 

there are ways to manage your network and they’ve acknowledged this.  It is not 

our job nor the FCC’s job to provide them (ISPs) a solution but we’re going to tell 

them that their current policy is not acceptable.”128 

  

Lynn had recently tried to access BitTorrent but said that, as of April 4, 2008, his 

access was still being slowed down by Comcast.  MercuryNews.com Larry Magid 

furthers these concerns and points out that this agreement is between two for-profit 

companies.  “Whether Comcast came to its senses because of government scrutiny, 

public pressure or just good business sense is almost irrelevant,” Magid suggests.  “While 

it did commit to changing an egregious policy, there is nothing – other than possibly 
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market forces – to stop it or other companies from engaging in similar or worse tactics in 

the future.”129 

Digital rights activists have begun to explore ways to take traffic management 

into their own hands.  Amongst several, the Electronic Frontier Foundation posted links 

to tools in development that aim to give consumers more details and information on how 

their ISPs are managing their traffic.130 

Meanwhile, the FCC has also begun to make some changes.  A recent FCC report 

has confirmed that, in June of 2007, there were 100.9 million U.S. high-speed 

connections, at least 200 Kpbs downloads or uploads, for homes and businesses, a 23% 

increases from 82.2 million the year before.  The bad news however, was that a new 

study by the European Organization for Economic Cooperation and Development 

demonstrated that the broadband penetration in the United States was still behind that of 

14 other countries.  Broadband, per this report, was defined as speeds of over 256Kpbs in 

either direction.  United States penetration, this report showed, was at 19.6% versus that 

of Denmark at 31.9%, Korea at 29.1% and Canada at 23.8%.131 

Weinberger raises serious concerns about the impact around this issue on 

innovation: “What if the next big idea requires a lot of bandwidth?  You can’t start the 

company?”132 
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On March 2008, the FCC made a move to address the broadband question and 

announced that 768Kpbs would now be the minimum speed considered as broadband, 

and would no longer count 200Kpbs as “high-speed” – a definition that many have 

pointed to as being the underlying cause of the Net neutrality issues that have surfaced 

over the years.  It’s not about rationing bandwidth, have claimed Net neutrality 

proponents, but it’s about investing in bigger pipes.  ISPs, on their end, have exclaimed 

that they would need more money and resources for such upgrades. 

Indeed, what has really come to bear is the notion that ISPs have in fact had no 

real need to invest in their “pipes”.  With no competition or market pressure, cable and 

telephone companies have relied on their old systems to provide consumers a new 

technology.  Co-Founder of washingtonpost.com and BackFence.com, Mark Potts agrees.  

In a recent interview, Potts explains: “We haven’t seen competition!  You’d think at 

some point, someone would change prices.”133 

Lynn agrees and says the lack of competition is having meaningful implications 

on users.  “In the dial-up world, you had a choice.  In the current broadband world, there 

are two choices.  There’s a lack of competition in the market.  (ISPs are) creating a third 

revenue stream for themselves.”134  

As it happens, and as Net neutrality continues to be discussed, issues like 

copyright, although incredibly important and heavily debated, have, in some ways, taken 

                                                 
133 Potts, Mark.  Personal Interview.  April 7, 2008. 
134 Lynn, Adam.  Personal Interview.  April 4, 2008. 

 62



a backseat.  On copyright, Adam Lynn explains that, to him, this issue is more of a “red 

herring”.135   

On free speech, the issue is a bit more complex, but in the end, it is as Weinberger 

explains:  “The free speech issue (in this context) is about allowing commercial speech to 

get through before other types of speech.”136  Weinberger views the free speech issue as 

two-fold.   

On the one hand, ISPs are the ones who control and decide how to prioritize what 

content to deliver to consumers.  At issue is what kind of content ISPs will deliver - that 

of between citizens’ work versus commercial work, where quality could vary greatly.  

“They think of the Internet like television.  That’s their business model,” Weinberger 

clarifies.  “If providers decide to deliver commercial speech to get through before 

citizens’ speech, that’s clearly a First Amendment violation.”137  In talking to this, 

Weinberger discussed the increasing amount of user-generated content the Internet now 

has, including online news and video.  “The Internet allows not only companies to do this 

but consumers as well,” Weinberger explains.  “Take a look at YouTube or the Virginia 

Tech shootings.  So the issue is, who do you prioritize?  Who do you price differently?  

Can you?”138 

On the other hand, ISPs also have the ability to charge web sites for premium 

delivery.  That is also a First Amendment issue, Weinberger attests, as small businesses 

may not be able to afford these costs.  Free Press’ Lynn points to innovation as being a 

                                                 
135 Ibid. 
136 Weinberger, David.  Personal Interview.  March 20, 2008. 
137 Ibid. 
138 Ibid. 

 63



major area that could be seriously threatened by such potential practice.  “There could be 

a high barrier to entry,” Lynn explains.  “You could have really smart businesses or great 

ideas that can’t prosper online because they can’t afford it.”139   

That said, looking at major content companies today and the kind of competition 

they face, partnering with ISPs or paying for premium delivery seems like a potential 

business solution.  But washingtonpost.com’s Brady disagrees and explains that in fact, 

he would never be in favor for his own content to be delivered first.  “Delivery shouldn’t 

be for sale,” Brady notes.  “It’s just bad for democracy.”140  In discussing this, Brady 

equates such a practice to that of blocking competitors’ delivery trucks.  “It’s like The 

Washington Post calling the truck company that delivers The Washington Times and 

telling them not to deliver those newspapers.  At the end of the day, it is still about 

consumer choice.”141 

But there is no choice today, and fundamentally, this has come to be at the core of 

this debate.  Copyright will always be a hot topic and free speech will always matter, but 

where this debate will be shaped lies within its structure – and without competition, there 

are no ways for the structure to change.  In a recent Boston Globe Op-Ed “Beyond Net 

neutrality”, Weinberger elaborated on this: 

 

“(There is) a struggle between two visions of the Internet.  Comcast and the other 

major Internet access providers see the Internet as a way to broadcast content to 
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users.  Its value comes from what is on the Net.  This suits the providers, who 

come from the world of telephones and cable TV, and are structured to make 

money by selling content and services to subscribers.  The other vision, and the 

one that has brought a billion people onto the Net and has stirred hope around the 

world, says the value of the Net comes from who is on the Net.  The “who” isn’t a 

solitary face: the “who” is us, together.”142 

 

Telephone companies and cable providers being at the helm of delivering the 

Internet to consumers are at the core of this debate, Weinberger argues.  An Internet 

delivered by “a tiny handful of old-technology providers”, as Weinberger refers to 

today’s ISPs, does not get us to Weinberger’s second vision.   

 

“It doesn’t give us access laid like a blanket over the entire country, rich and poor 

alike.  It doesn’t give us a Net we make together, rather than a Net the contents of 

which we consume.  For that, we need more than Net neutrality.  We need a 

structural change.”143   
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THE NEXT ERA 

 

And so does this debate come down to competition?  Bandwidth management?  

“This debate is competition for the bandwidth,” Stencel declares144.  Potts agrees and 

views the two issues as symbiotic: “Competition and bandwidth lean on each other.”  In 

discussing the bandwidth issues of this debate, Potts explains that in fact, during the 

boom, there was lots of bandwidth development. “Google was buying dark fiber.  Then it 

went dark,” Potts explains.  “There may be a lot more capacity out there than everybody 

thinks.”145 

 Recalling parallel times in history, Potts also notes that the issue-at-hand has 

already been played out.  The break-up of AT&T is a very similar story.  “AT&T,” Potts 

explains, “was telephone in the United States.  That’s all we knew.  The break-up meant 

that their lines could be used by anyone!  At the end of the day, it’s all about self-

interest.”146  As the telephone industry witnessed this switch, so will the ISPs, Potts 

contests.  As broadband increases in the United States, a change is unavoidable.   

 Imagining a landscape where consumers would in fact have more options, Potts 

does raise some concerns.  “Is there a point where it’s going to be easy to switch 

providers?”  He asks.  The issue around switching costs becomes inevitable.  In the 

telephone industry, Potts points to the fact that back in the day, 2% of consumers used to 

switch their long-distance service every year.  That 2% alone was enough to keep the 
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telephone industry as powerful as it was, covering the vast marketing costs they ensued.  

So admitting consumers have more choice in their ISPs, would we be at a point yet where 

people would change their service often?  Potts points out that ISPs also include, for 

many consumers, their email address.  “One of the things that kept AOL from 

disappearing is email,” Potts observes.  Is a transition plan needed then?  Can or should 

the FCC step in to help with this transition?   

Even so, before any of these issues are dealt with, competition has to come about.  

“For this to end, someone has to come with price competition or you (ISPs) restrict my 

service that is no longer useful to me,147” Potts suggests.  Weinberger takes this 

suggestion one step further: “The fundamental, fundamental issue is that we have allowed 

people who provide us the Internet to also sell us things over the Internet.  We need to 

separate (those two).  We need to require competition on those lines.”148 

 One emerging idea to come out of this is to require providers to act as 

wholesalers.  For example, a local ISP could pay the carriers for using their lines.  That 

ISP could compete on whatever the market is asking for.  If consumers have the choice of 

access, Weinberger argues that this could spur more content and more innovation.  “With 

market demand”, Weinberger explains, “come innovation and competition.”149  Potts 

agrees but also suggests there being a major problem:  “How do you get the last 100 feet?  

The only two lines that get to the last 100 feet are either the cable lines or telephone lines.  

So who controls that line?”150   
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To this, Potts asks the inevitable: “Does wireless blow this out of the water?”  As 

wireless developments and usage exponentially increase in the United States, will lines 

even matter?  “It’s a possible solution,” Mark Stencel says.  “But there are downsides: 

standards, security and reliability.  WiMAX is not reliable yet and Wi-Fi has trouble 

getting through walls.”  Stencel does agree that wireless technologies could save the 

difficulties of “connecting” every customer but, Stencel adds, the infrastructure is 

expensive and high-maintenance.  “It’s not a mature delivery system… yet.” 151   

What Stencel does suggest is to look at what some states have already done to 

deal with Net neutrality issues.  Virginia, Texas, Iowa, California, Pennsylvania and 

Illinois are just some of the states that have already addressed telecom reform issues in 

some form.  “The fact that Congress failed in 2006 pushes the debate to the states,” 

Stencel affirms.  “(The states) have created templates for what could work.  If Congress 

does anything, it’ll be modeled after one of these states.”152 

The state-level point is an important one – even more importantly, the role of 

local governments is in fact incredibly closely tied with both the telephone and cable 

companies.  For example, local governments, or municipalities, can provide exclusive 

franchise deals to cable companies.  In return, cable companies pay a franchise fee to that 

local government and provide local cable access channels, or “PEG” channels, for public, 

educational or governmental use.  As part of the deal, cable franchises also have to wire 

every home.  But much of this was set prior to the Internet and emerging technologies 

such as VoIP surfaced.   
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So along came telephone companies, who on their end, wanted to get into the 

cable business.  To do so, telephone companies have had to work with local governments 

as well, essentially asking municipalities to allow them to do television.  With cable 

companies having exclusive deals, which include providing the PEG channels and paying 

franchising fees, localities have had to figure out how to and what to negotiate with 

telephone companies. 

Today, with both telephone and cable companies offering Internet services to 

consumers, this set-up is something that has to, and at many levels, is now being re-

examined – and this all comes back to competition.  On one side, cable companies have 

been arguing that if telephone companies, such as Verizon, can compete with them, they 

want that competition to have to meet the same requirements they have had to, 

particularly when it comes to wiring an entire municipality, not just the more profitable 

part of town.  On the other side are the telephone companies.  Unlike the cable companies 

who have enjoyed a monopoly status in many local areas, telephone companies have been 

arguing that they should not have to meet the same requirements as they have to spend 

many more resources to get new customers.   

“Both sides of the telecommunication industry are tugging at policy makers,” 

Stencel writes in Governing.com’s technology column.  “Despite a lot of talk about that 

issue in Washington last year, the states have become key players.  By the end of 2006, 

 69



nine states, from California to New Jersey, had enacted laws that will change the way 

telecom companies do business with local governments.”153 

Indeed, with rising pressures, states have had to step in and look at how each 

locality has been set up.  In an effort to even out the playing field, “opt-in” provisions 

have been set up where some states allow for existing local franchise holders, such as 

cable companies, to get out of the original franchise agreements, while still upholding 

build-out requirements, ensuring all consumers are granted connectivity access.   

At the end of the day, every state is handling these issues differently, but what 

Stencel suggests is that one state model is bound to work.  “Congress will decide to 

model a national franchise legislation after a state model,” Stencel puts forth.  “They will 

either set parameters for state-level laws or by default, punt.”   

But will Congress act?  Or is this debate going to fall on the states?  Thus far, 

Congress has not been able to pass any legislation.  washingtonpost.com’s Brady 

suggests that Congress will probably wait until Net neutrality becomes a hot issue.  

“Nothing will happen in 2008 because of the Elections,” Brady affirms.  “Until there is a 

pressing need, nothing will happen.”154 

Mark Stencel agrees, somewhat.  “The next Congress will take the Net neutrality 

at-issue again, no matter who wins,” Stencel suggests.  “It’s impossible to know if they 

will act.”155  To get a bi-partisan solution passed is a tall order indeed and Stencel refers 

back to the states to get something done.  “With more states moving along, it will become 
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easier for Congress to act because they can use state laws as a model,” Stencel continues.  

“It will be less radical.  Congress can just tweak instead of starting from the ground-

up.”156 
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CONCLUSION 

“Anybody who wants to challenge Net neutrality is going to have a tough time.  And it’s 
not [just talk] because they know a large group of people do care.  Somebody will test 

this debate, I just don’t know who.”157 
- Jim Brady, VP & Executive Editor of washingtonpost.com 

 

On April 17, 2008, the FCC held its second hearing in just three months to discuss 

Net neutrality – only this time, Comcast, AT&T and Verizon were no-shows.  With the 

recent developments that Comcast is going to work with BitTorrent on new technologies 

to optimize file-swapping, the ISP giant declined FCC’s invitation.  “I would love to have 

some network operators here to ask some difficult questions,” Commissioner Robert 

McDowell said, “But they’re not here.”158 

Recent events around this issue have certainly given Net neutrality center stage 

and while some immediate steps are being taken by ISPs, consumer advocacy groups, the 

FCC and even Congress, this debate is far from over.  If Comcast not showing up at this 

latest hearing is a sign of what’s to come, only time will tell.  But for the conversation to 

not continue would be a serious detriment to this country’s overall connectivity.   

Questions around copyright and free speech have certainly helped shape this 

debate, but should not be what resolves it.  Bandwidth issues may be real but solvable 

and should not mandate how Net neutrality is defined.  Indeed, what the Net neutrality 

debate is, and ought to remain focused as, is about providers connecting consumers, and 

letting only the consumers decide what they want to access. 
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So how does this all happen? 

Jon Hart suggests it’s about who pays for the bandwidth.  “It’s unfortunate that 

the debate got cast as ‘Net neutrality’ because it’s not about Net neutrality.  It’s really 

about who pays for bandwidth.”159  That said, Hart thinks the simplest solution might be 

to let consumers pay for the bandwidth they consume.  “After all,” Hart says, “if they 

don’t pay directly, they’ll probably wind up paying indirectly as the costs are passed on 

to them in some form by whichever player winds up bearing the cost burden.  If 

consumers pay directly, they can decide whether the cost of additional bandwidth is 

worth it to them.  If someone else pays, the cost will likely get passed on to consumers in 

some form anyway and they won’t get to decide whether they want to incur it.  We were 

all once used to paying for each telephone call we made.  I suspect we can get used to 

paying for the bandwidth we consume.”160 

Mark Potts believes it’s about competition and that the marketplace will 

ultimately take care of it.  “Consumers are starting to have more choices.” Potts says, “At 

the end of the day, the marketplace will take care of this issue.  Things are moving so fast 

that if you try and control it, the marketplace will cream you.”161 

David Weinberger agrees and believes that we need to require competition on 

those lines.  “We gave the incumbent providers their chance,” Weinberger concludes.  

“They have failed.  The FCC could decide to once again require them to act as 

wholesalers to local Internet Service Providers, which would offer genuine competition 
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on price, access, reliability, services, and whatever other differentiators an open market 

would devise.”162 

Mark Stencel thinks policy makers and the private sector have to come together to 

come up with solutions.  “Policy makers at all levels of government — local, state and 

federal — need to join with the private sector to develop a coherent strategy for 

increasing the availability, affordability and performance of all broadband services,” 

Stencel recommends.163 

Pushing legislation is certainly something Free Press’ Adam Lynn intends on 

continuing to do.  Today, Lynn is actively pushing for the Markey legislation, part of 

which is to push the FCC to continue holding hearings around this issue.  Lynn hopes by 

doing so the public will get educated and involved.  “Our main goal is to get the public 

involved in these debates,” Lynn conveys.  “And show what they have access to in the 

communication realm.  [We need] to have them recognize that a lot of what [they] 

experience is shaped by federal policy which [they] had no part in shaping.  We want to 

change that and make sure consumers are represented.”164 

As technologies evolve and more and more consumers rely on being connected, it 

is of the utmost importance for this debate to be resolved.  The good news is that in fact, 

more and more consumers are getting connected and with that, the marketplace should be 

able to shape the conversation – and in fact, have to.  The Internet is a technology that has 

evolved due to consumers’ participation and should remain in the hands of the same 
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 75

people who have made it what it is today.  “Everybody should stay on top of this because 

there will be an issue,” Brady suggests.  “Lots of issues are overrated until someone 

challenges them.  You just can’t tell people you can’t consume bandwidth anymore.”165
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APPENDIX 1: TIMELINE 2000-2003 

 

 
Brand X sues 

the FCC 

 
BitTorrent 
Launches 

2000 2001 2002 2003 

FCC overturns Circuit 
Court decision and 
rules that cable 
modem services are 
“Information Services” 
only 

AT&T v. City of Portland: 
Ninth Circuit Court of 
Appeals rules that AT&T 
would be classified as 
both a  
“Telecommunications 
Service” and 
“Information Service” 
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APPENDIX 2: TIMELINE 2004-2008 

FCC changed 
minimum speed of 
broadband to 
768Kbps  

Comcast admits to 
slowing down traffic  

The Federal 
Communications 
Commission 
approves the AT&T-
BellSouth merger 

Verizon denies request 
from Naral Pro-Choice, an 
abortion rights group, to 
use its mobile network for 
a text-messaging 
campaign 

AT&T is accused of 
censoring content, 
bleeping portions of a Pearl 
Jam song, in which anti-
Bush sentiments were 
being said 

AP breaks story that 
Comcast is slowing down 
traffic to peer-to-peer 
sites, including 
BitTorrent   

Madison River 
Communications 
agrees to pay fine to 
FCC for its action of 
trying to block 
Vonage’s VoIP 
service 

“Save the Internet” coalition is 
formed, encompassing more 
than 700 nonprofits.  Group 
delivers 1MM signed petitions 
for Net neutrality 

“Internet Freedom 
Preservation Act” is 
introduced in 
Congress 

U.S. Supreme Court 
supports FCC’s 2002 
rule.  Cable modems 
are exempt from 
common carrier 
obligations 

FCC extends same 
exemptions to 
telephone 
companies offering 
broadband services 
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APPENDIX 3: THE PLAYERS 

Net Neutrality Proponents Net Neutrality Opponents 

Content Providers 
- Online media 

companies 
(Amazon, 
eBay, 
Microsoft) 

- Search 
Engines 
(Google, 
Yahoo) 

 

1. Argue that they should 
not have to pay ISPs to 
provide content to 
consumers 

2. “All content is created 
equal” 

3. Consumers should have 
the option to choose 
what sites to access not 
the providers 

Internet Providers 
(ISPs) 
- Telephone 

Companies 
(AT&T, 
Verizon, 
Madison River 
Communicati
ons) 

- Cable 
Companies 
(Comcast, 
Cox) 

1. Need resources to 
build out more lines 
and bandwidth as 
technologies emerge 

2. Want to be able to 
charge consumers 
different prices based 
on bandwidth usage 

3. Want to be able to 
introduce tiered-
pricing to online 
companies that would 
give them priority & 
faster speeds of 
delivery  

4. Do not believe laws 
are necessary to 
prevent 
“discrimination” 

Voice over 
Internet Protocol 
companies 
(VoIPs) 
- Skype 
- Vonage 

1. Argue that they should 
be allowed to launch 
online businesses, even 
if they are competing 
with that of the ISPs, 
including free telephone 
and video 

Large Movie 
Studios 

1. Are looking to ISPs to 
help prevent 
copyrighting of their 
work 

2. ISPs are their best bet 
to act as “copyright 
police” 

Local Internet 
Providers 
- Brand X 
- EarthLink 
- America 

Online 

1. Argue that cable 
services should be 
regarded and treated as 
telecommunications 
services and should fall 
under common carrier 
laws 

2. Want companies who 
transmit communication 
services to have to 
share their lines  

  

Public Interest 
Groups  
- FreePress 
- The Electronic 

Frontier 
Foundation 

- Public 
Knowledge 

- SavetheInter
net.com 
Coalition 

- Gun Owners 
of America 

- Christian 
Coalition of 
America 

- MoveOn.org 

1. Contend that consumers 
should have the right to 
choose 

2. Argue that ISPs have 
too much control  

3. Worry about Free 
Speech 

 

  

Independent Film 
Studios 

1. Open Internet allows for 
Innovation 
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