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ABSTRACT 

 
 While the permissibility of self-defense may seem obvious, philosophers and 

legal theorists have had difficulty creating a complete and sound philosophical 

justification.  The right of self-defense has odd contours:  in some dimensions, the right is 

broad, while in others, very narrow.  Current theories have difficulty justifying both 

aspects.  Rights-based theories, specifically, can justify the broad permission to use force, 

but they have trouble explaining the extensive restrictions on exercising the right.  

Making matters even more complicated, the breadth of one’s self-defense right can vary.  

Law enforcement officers acting in their official capacity, unlike private citizens, never 

have a duty to retreat before using deadly force.  Philosophers generally have ignored 

such complications. 

  In this dissertation, I demonstrate how a rights-based account can explain the 

broad and narrow nature of the right of self-defense.  Utilizing concepts from both moral 

and political theory, I justify the traditional limitations on the right of self-defense, 

including the necessity and imminence requirements.  I argue that unnecessary force 

interferes with aggressors’ right to due process of law and usurps the authority of the 

state to adjudicate rights-claims and other disputes.  Drawing from Kant, I also argue that 
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individuals lack authority to vindicate their rights.  The right of self-defense is a 

supplementary mechanism by which defenders preserve their right to seek justice in a 

court of law. 

I argue that the positive permission to use force derives from three interests:  

(1) protection of individual autonomy, autonomy-based rights, and respect for persons; 

(2) preservation of the ability to seek a full (or almost full) judicial remedy to vindicate a 

violation of one’s rights; and (3) protection of the public peace and security.  I argue that 

unjust aggression, unlike other violations of rights, may be resisted with violence because 

of the extensive harm to one’s person that can result and the inability to seek judicial 

redress.  I also define and justify the proportionality requirement and demonstrate how 

that requirement is consistent with a theory justifying self-defense based on protecting 

autonomy and autonomy-based rights.  Finally, I apply my theory to non-core cases, 

including the expanded rights of law enforcement officers.   
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CHAPTER 1:  INTRODUCTION AND JUSTIFICATIONS AND EXCUSES 
 

1.1.  Introduction 

 The right of self-defense,1 or (more accurately) the right of private defense, is the 

permission by which a person, in order to preserve his or another person’s life, body, 

health, or property may threaten, injure, or kill another being (or damage or destroy that 

person’s property) who, at least in some relevant way, is causally related to (but not 

necessarily morally responsible for) a threat of future harm against the defender, the 

defender’s property, or another person or that person’s property.  We classify these 

actions as moral notwithstanding general prohibitions against causing harm to others.  At 

first glance, without any deep reflection, self-defense’s legitimacy is as self-evident as the 

AAA1 syllogism.  Most people (and, indeed, many philosophers) simply see an 

individual under an unjust and willful attack from an adversary and conclude that the 

victim has the right to fight back and protect his life. 

Yet, with further thought, the right of self-defense remains an odd and, in many 

ways, paradoxical right.  The ability to resolve disputes peacefully and to ensure, within 

its jurisdiction, peace and security constitute core functions of any sovereign authority 

and at least part of its raison d'être.  Without, generally speaking, peaceful resolution of 

disputes, a state of war would ensue, thereby abrogating the conveniences of having a 

government.  Here we see a paradox:  why does a political body, constituted (inter alia) 

                                                 
1 Through most of the dissertation, my use of the term “self-defense” includes, mutatis mutandis, other 
forms of private defense, such as defense of others or defense of property.  In Chapters 4 and 5, I will begin 
to analyze self-defense separately from these other forms of private defense. 
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to resolve disputes among the people in its jurisdiction in a civilized manner, expressly 

authorize those people, in certain well-defined circumstances, to engage in violence?  

Answering this fundamental question of self-defense will shed light on many aspects of 

this right.  Resolving this paradox, for instance, will explain and justify the traditional 

limitations on the right of self-defense, including imminence, proportionality, and 

necessity.  It will also explain the additional authority given to individuals acting with the 

authority of a sovereign (e.g., law enforcement officers), and why those who live in a 

state of nature have a wider permission to use force than those who live within civil 

society.  In short, no theory of self-defense can be complete without taking account of the 

rights and obligations of, and the relationships between, a potential victim, his attacker, 

bystanders (if any), society generally, and the governing authority. 

Consider the following six cases of self-defense, all of which (unlike too many 

cases in the literature)2 have some basis in real-life possibilities: 

(A)  Floyd walks home after getting off work.  Unbeknownst to him, his 
arch-nemesis, Randolph, is in town, and holding a grudge, Randolph aims 
to kill him.  Knowing that Floyd walks the same way every day from 
work, Randolph waits for him to begin his walk, at which point Randolph 
corners him and attempts to shoot him.  Floyd, left with no alternative, 
pulls out a pistol and kills him. 
 
(B)  The same scenario as (A), except that Randolph’s gun is loaded with 
defective cartridges.  If Floyd attempts to run, he will successfully escape 

                                                 
2 Paul Robinson notes that philosophers often create bizarre hypothetical examples that have little practical 
value.  Paul H. Robinson, Justification Defenses in Situations of Unavoidable Uncertainty:  A Reply to 
Professor Ferzan, 22 LAW & PHIL. 775, 781-82 (2005).  I share his general distaste for bizarre examples 
when discussing hypothetical cases of self-defense.  These hypothetical examples distort the cases by 
removing key elements (such as inherent uncertainty) of any real defensive case, and these distortions may 
affect our intuitions on these cases.  For this reason, I avoid using them in this dissertation wherever 
possible. 
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before Randolph can reload.  Floyd, obviously not knowing this, pulls out 
his pistol and shoots him. 
 
(C) The same scenario as (A), except Randolph has a severe mental illness 
and therefore cannot grasp normal conceptions of right and wrong 
conduct.  Randolph harbors a grudge against Floyd because Randolph 
believes that Floyd is the human incarnation of Satan, and by killing him, 
Randolph believes he will end all the evil in the world.  Floyd defends 
himself, as in (A). 
 
(D)  Jane is walking down the street.  As she walks, someone grabs her 
and drags her into a secluded ally.  There, he threatens her saying he only 
wishes to rape her, and that if she does not resist, she will not be killed.  
Jane believes him but fights back anyway and kills her attacker. 
 
(E)  Sam, an obsessive Deputy United States Marshal, always “gets his 
man.”  In this case, he pursues Richard, a fugitive who is wanted on 
numerous violent felony warrants.3  Richard is stubborn and ruthless; he 
vows never to let anyone capture him alive.  Richard’s ruthlessness does 
not deter Sam, and he continues to hunt him.  Finally finding Richard, he 
attempts to effectuate an arrest, but during the arrest attempt, Richard pulls 
out a gun and an extended shootout ensues.  Sam may desist from the 
shootout at any time; if he does this, no one will be hurt, but he will not 
arrest Richard.  Alternatively, he may continue to pursue the arrest, 
knowing that this will likely lead to someone being killed.  Sam chooses 
the latter, and he kills Richard in the ensuing gun battle. 
 
(F)  Jane starts slapping Jack, who grabs her arms and pushes her away to 
prevent her from hitting him. 
  

Although all of these cases have significant differences, they all share certain similarities: 

First, and most significantly, all of the defenders face unjustified threats 
and, except in (C), they face unjustified threats from morally culpable 
attackers. 
 
Secondly, all defenders were in imminent danger of suffering some harm, 
and, except in (F), a grave harm. 
 

                                                 
3 This case, of course, is drawn from THE FUGITIVE (Warner Bros. 1993). 
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Third, the attacks were unprovoked, at least in the sense that the defenders 
did not initiate the violence against the defenders (except possibly in (E) 
as noted below). 
 
Fourth, all (except arguably (D)) involve proportionate responses to the 
level of the threat; deadly force is only used to respond to threats of deadly 
force, and lesser force is used otherwise. 
 
Fifth, except in (B) and to some extent (E), the defenders necessarily must 
use force to prevent the harm from occurring.  In (B), the defender 
erroneously but reasonably believed the force was necessary to prevent 
harm. 
 

 Notwithstanding these similarities, these cases also contain critical differences.  In 

(B), for instance, although Floyd reasonably believes that he is in immediate danger, in 

fact, he is not.  (C) involves a morally innocent (though very dangerous) aggressor, while 

in (D), Jane uses deadly force to protect herself against a non-deadly threat.  (F) applies 

the principle of self-defense to threats that do not involve serious bodily injury. 

 In my opinion, though, (E) represents one of the most interesting cases.  Many 

aspects of (E) seem to involve a classical application of normal self-defense:  the unjust 

threat that puts Sam in imminent danger and his proportionate response.  However, unlike 

all of the other cases, Sam has an easy possibility of escape, which he chooses not to 

pursue.  Although nearly everyone would believe Sam is justified, in one sense, he has 

violated the normal rules of self-defense:  he has brought about, in some relevant way, 

the situation necessitating the use of deadly force. 

 My dissertation has four major components.  In Chapter 2, I will reject as 

incomplete previous theories justifying self-defense.  The first set of theories justifies the 

permissibility of self-defense by appealing to rights, such as the right to life or the right to 
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the law’s protection.  In addition to rights-based accounts, I will examine act and rule 

utilitarian theories, “lesser evils” justification, and Wasserman’s forced-choice theory.  I 

will end the chapter by arguing that the doctrine of double effect cannot provide an 

adequate justification for the right of self-defense. 

After describing why the current major theories do not adequately justify self-

defense’s permissibility, I will begin to construct my own theory.  I will begin this project 

by justifying the traditional limits on self-defense.  These limits restrict permissible self-

defense to cases where defensive violence is necessary to respond to an imminent threat.  

Focusing on the drawbacks inherent to exercising one’s right of self-defense (e.g., the 

lack of due process of law before harming an aggressor), I argue that self-defense must be 

only a supplementary mechanism to help vindicate one’s rights.  In addition, I will derive 

the imminence requirement from ethical and political theory.  The imminence 

requirement derivable solely from ethical theory remains weak and ill-defined, and thus, 

defenders have a wider permission to use force in a state of nature.  But, in civil society, 

reasons for the imminence requirement grounded in political theory supplement the 

purely ethical considerations.  As a result, having a sovereign authority strengthens the 

obligations imposed by the imminence requirement. 

 While Chapter 3 defends the limitations on self-defense, Chapter 4 justifies the 

existence of the right to use force in self-defense.  The right of self-defense derives from 

three interests: 

(1)  Protection of the following:  individual autonomy; autonomy-based 
rights, such as property possession; and/or respect for persons as 
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autonomous beings, when these aforementioned interests are illegitimately 
threatened in fundamental and severe ways (including by impairing the 
future pursuit of the good);  
 
(2)  Preservation of the ability to seek a full judicial remedy to vindicate a 
violation of the rights described in (1), except that, if the nature of the 
attack prevents a full judicial remedy of the rights violated, then 
minimizing the amount of loss one must suffer without a judicial remedy 
becomes a concomitant interest; and 

 
(3)  Protection of the public peace and security. 

 
In Chapter 4, I will begin by explaining why these interests serve as INUS conditions4 for 

justifiable violence.  Then, I will defend each condition.  During the course of this 

defense, I will consider other issues my theory raises.  These issues include the nature of 

the proportionality requirement in self-defense and the applicability of my theory of self-

defense to defending property.5  Finally, I will argue for the moral asymmetry between 

defenders and aggressors.  This moral asymmetry explains why defenders may use 

defensive force against aggressors but aggressors have no right to use defensive force 

against the defenders’ defensive violence.  My argument will draw a moral asymmetry 

between both culpable and non-culpable aggressors. 

In Chapter 5, I will elaborate on my theory justifying the permissibility of self-

defense by applying that theory to non-core cases.  I will begin by examining the right of 

                                                 
4 On the definition of INUS conditions, see J.L. Mackie, Causes and Conditions, 2 AM. PHIL. Q. 245, 245 
(1965).  I have a discussion of these criteria as INUS conditions in § 4.2. 
5 Although my theory builds largely on George Fletcher’s work, incorporating the possibility of remedies 
as an INUS condition for legitimate self-defense attempts to remedy his challenge that a Kantian theory of 
self-defense lacks a proportionality requirement.  See GEORGE P. FLETCHER & JENS DAVID OHLIN, 
DEFENDING HUMANITY:  WHEN FORCE IS JUSTIFIED AND WHY 118-21 (2008) (objecting to 
Kantian/autonomy-based theories justifying self-defense because they lack any proportionality 
requirement). 
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bystanders to come to a victim’s defense.  Two major issues will be discussed:  first, 

whether anyone may come to a victim’s aid, or whether that right should be restricted to 

those having a special relationship (e.g., parent or child) with the victim; and second, 

whether the alter ego rule or the reasonable belief standard should apply to bystanders 

who intervene in someone’s defense.6  In the next section, I will examine in depth case 

(E), which involves the use of force by law enforcement officers and others with powers 

of arrest.  I will argue that sovereign authorities have the power in certain circumstances 

to expand the right of self-defense by eliminating the duty to retreat for those making 

arrests.  One goal in this section will be to demonstrate that my theory of self-defense, by 

drawing from both ethical and political theory, can explain and justify the different rules 

applicable to those with authority to make arrests.  After discussing the power of a state 

to expand the right of self-defense, I will discuss the rights and obligations of defenders 

and bystanders, when defenders’ exercise of self-defense endangers bystanders.  I 

conclude that bystanders must accept some increase in risk of harm to their persons when 

someone defends himself.  But defenders have obligations to minimize the risks they 

impose on third-parties.  In my view, the current law correctly strikes the balance:  

defenders may put bystanders at risk provided they do not impose such risk in a 

criminally reckless or negligent manner.7  Defenders have an excuse, but not a 

justification, for any unintentional injuries to bystanders in the course of self-defense, 

                                                 
6 I elucidate each standard in § 5.2.2. 
7 As I argue in § 5.4, in assessing recklessness or negligence, one must consider all circumstances, 
including the emergency circumstances in which such defensive actions take place. 
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provided they do not act recklessly or negligently.  I will end Chapter 5, and this 

dissertation, with some final thoughts on the right of individuals to defend property and 

suggestions for future research on questions that this dissertation leaves unanswered.  

1.2.  Justifications and Excuses 

Before discussing any theory of self-defense, it is helpful to clarify two concepts 

and their relation to self-defense.  These concepts are justification and excuse in criminal 

law.  The main question is whether self-defense is properly classified as a justification or 

an excuse.  In §§ 1.2 and 1.3, I will present the major issues in the various debates, and I 

will indicate where I stand on them.  I will not give a full-fledged argument for any 

particular conception, however. 

1.2.1.  A Brief History of the Legal Terrain 

In ancient English law, the execution of a criminal, the killing of a felon incident 

to attempting his capture, and the killing of an outlaw were examples of fully justifiable 

homicide.8  In contrast, a person acting in self-defense “deserve[d] but need[ed] a 

pardon,”9 which, while initially (and always technically) granted as a matter of grace, 

soon were granted as a matter of right.  By Blackstone’s time, a person acting to prevent 

a forcible and atrocious felony (e.g., rape or robbery) could justifiability kill his attacker; 

self-defense was merely excused, however, when necessary to stop an aggressor during a 

“sudden affray.”10  This derived from the theory that even the defender likely engaged in 

                                                 
8 See 2 FREDERICK POLLOCK & FREDERIC MAITLAND, THE HISTORY OF ENGLISH LAW BEFORE THE TIME OF 
EDWARD I 478 (2d ed. 1899). 
9 Id. at 479. 
10 4 WILLIAM BLACKSTONE, COMMENTARIES *173-74. 
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some action to cause or further the fight.11  Additionally, Blackstone surmises that this 

may be due to law’s desire to discourage private citizens from killing fellow citizens 

outside the legal process.12  Until relatively modern times, even excusable homicide 

resulted in a fine or forfeiture of some kind.13 

 By the nineteenth century, however, both excusable and justifiable homicide 

resulted in a defendant’s full acquittal.  With little legal difference, the distinction 

between justifiable and excusable homicide came under attack as an antiquated 

formalism and fell into disuse.  And when most states merged the two classes of 

homicide, what little legal difference existed (e.g., the duty to retreat in excusable but not 

justifiable homicide) simply got codified by indicating when one has a duty to retreat.14 

George Fletcher, in Rethinking Criminal Law,15 is credited with having revived 

the legal importance of the two categories.16  Though excusable and justifiable homicide 

equally may imply the lack of legal penalties, a major conceptual distinction exists 

between a justification and an excuse.17  To see this distinction, I must define what one 

means when he calls an action “justified” or “excused.” 

 

                                                 
11 See id. at *187. 
12 See id. 
13 See id. at *188. 
14 See 4 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 2372-75 n.1 (William Carey 
Jones ed., 1976 photo reprint, Bancroft-Whitney 1915) (1769) (note of A.M. Kidd). 
15 GEORGE P. FLETCHER, RETHINKING CRIMINAL LAW (1978). 
16 DAVID RODIN, WAR AND SELF-DEFENSE 27 (2002); Joshua Dressler, New Thoughts about the Concept of 
Justification in the Criminal Law:  A Critique of Fletcher’s Thinking and Rethinking, 32 UCLA L. REV. 61, 
63 (1984). 
17 See RODIN, supra note 16, at 27 (quoting, J.L. Austin, A Plea for Excuses, 57 PROCEEDINGS OF THE 
ARISTOTELIAN SOC’Y 1, 2 (1956)). 
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1.2.2.  Conceptual Questions Concerning the Definition and Use of the Terms 

 Unfortunately, there is virtually no agreement on what precisely “justification” 

and “excuse” mean in the context of criminal law.  In On the Supposed Priority of 

Justification to Excuse, Douglas Husak collects several of these proposed definitions.18  

At some level of abstraction, the various definitions appear fairly similar.  A justification 

shows that “the act was not wrongful,” “not criminal [instead of merely not punishable],” 

or “that prima facie wrongful and unlawful conduct is not wrongful or unlawful at all.”19  

Excuses, in contrast, seem to assert that one has committed a wrongful act but does not 

deserve blame.20   

 With these similar definitions in hand, in core cases, it is easy to draw the 

distinction between justifiable and excusable conduct.21  Generally, for example, the law 

prohibits, and it is wrong, to kill another person.  It is clearly legally justifiable (and 

morally justifiable, in the appropriate circumstances) for an executioner to administer a 

death sentence to a prisoner lawfully sentenced.22  On the other hand, insanity does not 

                                                 
18 Douglas Husak, On the Supposed Priority of Justification to Excuse, 24 LAW & PHIL. 557, 558-59 
(2005). 
19 Id. (quoting Joshua, Dressler, Michael Moore, and Jeremey Horder, respectively) (internal citations 
omitted).  For the original citations, see id. nn.7, 10-11. 
20 Here are some of the definitions Husak collects.  Sharon Byrd:  “[A]n excuse . . . not only presupposes 
the violation of a legal or moral norm, but also the wrongful or unjustified nature of this violation”; 
Michael Berman:  “[A]n excused defendant has committed a crime but is not punishable”; Michael Moore:  
“[A]n excuse does not take away our prima facie judgment that an act is wrongful and unlawful; rather it 
shows that the actor was not culpable in his doing of an admittedly wrongful and unlawful act.”  Id. at 558-
59 (internal citations omitted).  Husak himself questions whether excused acts are wrongful.  See Douglas 
Husak, The Serial View of Criminal Law Defenses, 3 CRIM. L.F. 369 (1992). 
21 See Kent Greenawalt, The Perplexing Borders of Justification and Excuse, 84 COLUM. L. REV. 1897, 
1899 (1984). 
22 4 BLACKSTONE, supra note 10, at *173-74 
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give someone the right to kill another.  A person who, while insane, murders another will 

be excused from punishment, even though his act is wrongful. 

 Thus, justifications and excuses are two ways in which we free someone for 

blame for actions that are prima facie wrong.  Blaming someone for an action involves 

looking at both the action and the responsibility of the agent performing the act.23  While 

I will go into a more fine-grained analysis of the definition momentarily, at a minimum, 

when we call an action “justified” we are saying that the agent deserves no blame 

because, in the circumstances, the agent had a sufficient reason to undertake the action, 

and therefore, the action was permissible, not wrong.  Excused conduct, in contrast, 

concedes the wrongfulness of the act24 but asserts that some feature of the agent (e.g., 

insanity or immaturity) or the agent’s circumstances (e.g., ignorance of a certain fact) 

frees him from blame.25 

According to Fletcher, labeling an action as “justified” or “excused” does create 

actual legal consequences.  He asserts that an excuse “does not affect the rights of other 

persons to resist or to assist the wrongful actor.  But claims of justification do.”26  

Assume for now that self-defense in case (A) represents a justification.  Since we believe 

Floyd justified (not merely excused) in defending himself, we also believe that others 

                                                 
23 See, e.g., MICHAEL MOORE, PLACING BLAME:  A GENERAL THEORY OF CRIMINAL LAW 168 (1997); Sarah 
Buss, Justified Wrongdoing, 31 NOÛS 337, 362-363 n.3 (1997). 
24 As Michael Moore correctly defines wrongdoing, someone “does wrong whenever his voluntary act 
causes a state of affairs to exist that instantiates a moral norm that prima facie prohibits such acting and 
such causing, and there is no moral justification for this prima facie wrong.”  MOORE, supra note 23, at 
168.  As Moore continues, “[w]rongdoing is thus constructed out of the elements of action, causation, and 
(lack of) justification.”  Id. 
25 See Buss, supra note 23, at 362-63 n.1 (defining and explaining these categories). 
26 FLETCHER, supra note 15, at 760. 
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may come to his assistance.27  But in case (C), Randolph, the insane aggressor, has an 

excuse, but not a justification, for his attack on Floyd.  Because Randolph is only 

excused—his attack is wrongful but not blameworthy—others may not come to his aid.  

Relatedly, individuals subjected to justified actions generally may not resist them, but 

they generally may resist those who only have an excuse.  Finally, justifications are 

capable of universalization:  because a person who is justified, by definition, has a 

sufficient reason to undertake an action, anyone possessing that reason (absent any 

further fact that would defeat that reason) also may undertake the action.  An excuse, in 

contrast, connotes no permission for others to undertake similar actions in similar 

circumstances.  Although we may free someone from blame due to some fact, we do not 

condone anyone, in the same relevant circumstances, performing the action.28  

 While Fletcher draws these hard distinctions between justifications and excuses, 

in the more difficult cases, these distinctions seem to break down.  Despite “firmly 

believ[ing] that the basic distinctions between justification and excuse are important in 

the law,”29 Kent Greenawalt argues in, The Perplexing Borders of Justification and 

Excuse, that “[n]o very precise theory is advanced to distinguish between justifications 

and excuses . . . .”30  In order to distinguish justifications from excuses in difficult cases, 

we need more than these general definitions I gave above.  We need to formulate criteria 

by which to draw the distinction.  Greenawalt offers three possibilities for drawing the 

                                                 
27 I discuss the justification for defending others in Chapter 5. 
28 See FLETCHER, supra note 15, at 760-62. 
29 Greenawalt, supra note 21, at 1898. 
30 Id. at 1897. 
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distinction:  (1) warranted versus unwarranted conduct, (2) general versus individual 

claims, or (3) examining the rights of bystanders.31  None fully works. 

 While I will not reconstruct Greenawalt’s entire argument against each of three 

categories, I will present some issues he raises to demonstrate the difficulties in 

classifying actions as justified or excused.  With respect to the warranted/unwarranted 

distinction, a few different problems emerge.  First, a person may act within his rights, 

even though he ought not do what he did or it would be better for him to do otherwise.32  

Thus, in most circumstances, a person is justified (i.e., warranted or within his rights) in 

refusing to render aid, even though in many cases it would be morally preferable for him 

to aid a person in need.  This is not merely an equivocation on moral justification with 

legal justification.  Suppose a child is drowning and a person can jump in and save the 

child.  The person is not the best swimmer, though he is an adequate one; saving the child 

creates a mild risk.  We might say, for instance, that a person has a (moral) right to 

choose not to increase the danger to himself mildly to aid another (i.e., he is morally 

justified in choosing himself over the stranger).  Yet this does not seem inconsistent with 

saying that it was morally problematic if he refuses to accept a little increase in risk to 

save someone from drowning (i.e., his saving the child does not seem supererogatory).  

Similar issues arise when discussing self-defense.  A person may defend himself by 

shooting an aggressor, even though he likely (but not certainly) could have safely 

retreated.  Do we treat such actions as justified or excused? 

                                                 
31 Id. at 1898. 
32 See id. at 1904-05. 
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 In addition to classifying permissible, non-praiseworthy actions, a difficulty 

emerges when a person takes a reasonable risk that turns out badly.  Here is Greenawalt’s 

example: 

Employing the most advanced techniques for predicting wind patterns, 
Roger decides that a fire in a national forest that threatens human lives can 
be halted only by carefully burning out a section of the forest that is in the 
path of the fire.  That section is burned on Roger’s orders; shortly 
thereafter the wind shifts in a wholly unexpected way that halts the forest 
fire before it reaches the burned section.33  
 

Is Roger justified or excused?  On the one hand, Roger, faced with the same situation, 

would likely undertake the same action.  It would be wrong, given the information 

available, for someone else to interfere.  Yet, the burning turned out to be unnecessary.34  

This example bears some relationship to putative self-defense.  I will describe this 

relationship in the next section, which discusses objective versus subjective factors.35 

1.2.3.  My Use of Justification and Excuse 

In this dissertation, I will use the warranted/unwarranted distinction to distinguish 

justifications from excuses.  For the purposes of this dissertation, an action is justified if 

the action is a type that is generally wrongful (e.g., killing or injuring), but, all things 

considered, the objective facts of the case make it such that a person has acted within his 

rights.  Thus, in the drowning example above, the passerby is justified in doing what he 

did, even though his action is still somewhat problematic.  In fact, as I argue in Chapter 3, 

                                                 
33 Id. at 1908. 
34 In response to this example, Fletcher seems to recognize a category of justifiable risk taking.  See George 
P. Fletcher, Domination in the Theory of Justification and Excuse, 57 U. PITT. L. REV. 553, 565-66 (1996). 
35 Fletcher denies the equivalence of this example to putative self-defense.  In the latter case, one has facts 
that one could (but does not in fact) know, whereas in the fire example, one could not possibly have access 
to the relevant facts.  See id. at 566-67. 
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self-defense creates many problematic externalities; it is not an unqualified good act.  At 

most, it is the best action one may undertake in suboptimal, emergency conditions.36  

Thus, sometimes I will use “justification” in two different ways, the use of which should 

be clear in context.37  Usually, I will speak of someone being justified, by which I mean 

that he has done something permissible.  In this case, justification is a discrete variable:  a 

person is either justified or not.  But sometimes, I will treat it as scalable, by saying that a 

person has a “weak justification.”38  I will do this when I compare the right to defend 

property to the right of self-defense.  Here, I will argue that, because property generally 

can be restored, the right to defend property is a weaker justification for interpersonal 

violence than a right of self-defense against deadly threats.   

This distinction will work well-enough for most purposes.  Most philosophers 

seem to agree, as do I, that self-defense against culpable aggressors is a justified action.39  

For reasons I will argue in Chapter 4, I also believe that one may justifiably defend 

himself against morally innocent aggressors.  On the other hand, one has only an excuse 

                                                 
36 Claire Finkelstein believes that self-defense is between a justification and an excuse, leading her to label 
it a “rational excuse.”  See Claire O. Finkelstein, Self-Defense as a Rational Excuse, 57 U. PITT. L. REV. 
621 (1996). 
37 Cf. R.A. Duff, Rethinking Justifications, 39 TUL. L. REV. 829, 850 (2004) (calling for “adopting a richer 
classificatory schema than that of ‘justification’ and ‘excuse’”). 
38 Cf. Kasper Lippert-Rasmussen, Why Killing Some People Is More Seriously Wrong than Killing Others,  
117 ETHICS 716, 717 (2008) (using “wrong” in two senses). He writes: 

[I]n one sense of “wrong” wrongness is not a property admitted of degrees; either an act 
is wrong in the sense of being morally impermissible, all things considered, or its not. 
 . . .  [Alternatively], [a]n act is more wrong than another . . . to the extent that the reasons 
why it ought not to be done are stronger and to the extent that the countervailing reasons 
why it is not the case that it ought not to be done are weaker. 

Id. 
39 See, e.g., RODIN, supra note 16 at 26-34; SUZANNE UNIACKE, PERMISSIBLE KILLING:  THE SELF-DEFENCE 
JUSTIFICATION OF HOMICIDE 25-26 (1994); Larry Alexander, Self-Defense, Justification, and Excuse, 22 
PHIL. & PUB. AFF. 53, 64 (1993). 
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if, during the course of justifiable self-defense, he accidentally injures an innocent 

bystander. 

While the warranted/unwarranted distinction will work well enough for most 

purposes, difficulties of the type Greenawalt mentions still arise.  Consider a modified 

form of case (B) above: 

Randolph attacks Floyd with a defective gun.  Floyd does not know that 
the gun is defective, so he draws his own gun and prepares to shoot 
Randolph.  Randolph has no other means of successfully attacking Floyd 
other than to use the gun.  A bystander, Blair, is present, knows 
Randolph’s gun is broken, and can intervene, though he lacks the time and 
means to communicate to Floyd that Randolph’s gun is broken.40 
 

I am not entirely sure whether to label Floyd’s imminent defensive action as justified or 

excused.  Intuitively, it seems excused, since Floyd would lack a justification if he knew 

all of the relevant facts.  Yet, looking at the traditional distinctions that Fletcher draws 

between justifications and excuses, the situation is quite murky.  As a general rule, we 

would universalize the legitimacy of self-defense for anyone who reasonably believes 

that he is about to be shot by an unjustified aggressor, so it seems like a justification from 

that angle.  And suppose Blair had his own gun.  It would seem that he would be wrong 

to shoot Floyd, even though Floyd is not in any real danger.  This seems to further 

corroborate the justification label.  But suppose Blair could stop Floyd with less than 

deadly force:  assume he is standing right next to Floyd and can knock the gun out of his 

hand, in which case Randolph will flee and no one will get hurt.  It seems like, in this 

                                                 
40 Greenawalt has a version of this case.  See Greenawalt, supra note 21, at 1927.  Benjamin Zipursky has a 
version of Case (B) called the “Unloaded Magnum” case.  See Benjamin C. Zipursky, Domination and the 
Social Contract, 57 U. PITT. L. REV. 579, 603 (1991). 
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situation, Blair may intervene to help Randolph, which gives some credence to labeling 

Floyd’s action as an excuse. 

This case seems roughly analogous to the famous civil case Vincent v. Lake Erie 

Transportation Co.41  In that case, the defendant’s ship was docked when a violent storm 

came.  Unable to leave the dock, the ship’s crew took the safest course of action:  riding 

out the storm attached to the dock.  In doing so, they caused significant damage to the 

dock.  In resolving the case, the court held that the ship had a right to stay docked, but 

they still owed compensation for the damage.  In essence, the crew had a qualified 

privilege. 

 Floyd seemingly has a qualified privilege to use force.  Since Randolph threatens 

Floyd but cannot successfully execute his threat, Blair may undertake some action to 

prevent Floyd’s use of force to harm Randolph.  But it also seems that Floyd may not 

defend Randolph’s life by taking Floyd’s.  This case seems to fit between a full 

justification or excuse. 

 Here, we see the inevitable difficulties in labeling actions as justified or excused.  

Complicating matters, self-defense does not comprise a single action:  a person assesses 

the situation, decides to use force, uses that force in a particular manner, decides when 

and how to retreat, and so forth.  Within these actions, we may classify some as justified, 

and others excused.  Labeling the entire encounter as “justified” or “excused,” therefore, 

may prove difficult. 

                                                 
41 124 N.W. 221 (Minn. 1910). 
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Despite these difficult cases, like Greenawalt, I think it is useful to maintain the 

distinction where we can.  Fletcher’s methods of distinguishing justifications and excuses 

(e.g., third-parties have a right to intervene on behalf of justified, but not excused, actors) 

generally hold true but not always.  Thus, I agree with Marcia Baron that one can point to 

features of justifications versus excuses that hold true “by and large.”  For example, by 

and large, one would prefer to have a justification for his action than merely an excuse.42  

In other words, one generally would prefer that his action be permissible rather than 

wrong (even if he is not to blame).  But cases inevitably emerge in the gray areas that 

challenge the rule.  For the most part, deciding precisely which side of the line on which 

these difficult cases fall will not create a problem for my theory of self-defense’s 

permissibility. 

1.3.  Objective/Subjective Distinction and Putative Self-Defense 

 One particular case of justification versus excuse raises substantial difficulties:  

putative self-defense.  Putative self-defense occurs when a person reasonably, but 

mistakenly, believes that he is in imminent danger and only the use of force will resolve 

that danger.  To answer whether putative self-defense is a justification or an excuse, we 

must first answer whether subjective beliefs or objective facts trigger the right of self-

defense.  In my view, the right of self-defense requires both subjective beliefs and 

objective facts. 

                                                 
42 Marcia Baron, Is Justification (Somehow) Prior to Excuse?  A Reply to Douglas Husak.  24 LAW & PHIL. 
595, 599 (2005).  For cases where Baron does not think this general rule holds, see id. at 606-07. 
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 Part of the difficulty in deciding whether particular cases of self-defense qualify 

as a “justification” or an “excuse” involves epistemic uncertainty.  Uncertainty pervades 

the realm of self-defense.43  As Ferzan notes, if people were omniscient, the probability 

of the attack being successful would be zero or one.44  But the risk may vary widely when 

we consider only the facts to which people may have access.  Thus, notwithstanding the 

examples that pervade the literature on this topic, we can never say that A will kill B, 

unless B acts in self-defense.  We can only say that A threatens B, or it is likely (or even 

very likely) that A will kill B.  In deciding to act in self-defense, B must decide based on 

the information available to him, and we must judge his actions both on those grounds 

and on the information that may be knowable. 

 Furthermore, acting in self-defense involves undertaking and assessing risks.  

When we articulate a necessity-based standard of self-defense (e.g., “force is necessary to 

protect the defender from the aggressor’s actions”), we do not mean literally necessary.  

Rather, we mean something more along the lines of, “in our present state of knowledge, 

there is no better alternative for avoiding the threat.”45  As Jeff McMahan correctly notes, 

if some tactic exists (e.g., the “special Vulcan grip” from Star Trek), which we do not 

currently know about, that renders most lethal self-defense unnecessary, this does not 

                                                 
43 Kimberly Kessler Ferzan provides an excellent discussion on the role of uncertainty in self-defense.  See 
Kimberly Kessler Ferzan, Justifying Self-Defense, 24 LAW & PHIL. 711 (2005).  For criticisms of her 
theory, see Jeff McMahan, Self-Defense and Culpability, 24 LAW & PHIL. 751 (2005), and Paul H. 
Robinson, supra note 2. 
44 Ferzan, supra note 43, at 737. 
45 It is difficult to articulate exactly what we do mean by this statement for reasons I will give below when 
discussing the objective/subjective distinction. 
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make all cases of self-defense where that tactic could have been employed unjustified.46  

In deciding whether force is necessary, defenders also must weigh the risks of retreating 

versus attacking, decide the best method of attack (if that is the most appropriate course 

of action), and minimize risks to bystanders.  And in the process, defenders have no idea 

if they are in a situation like Case (A), where force may really be necessary, or Case (B) 

where force is apparently necessary but not really. 

To oversimplify matters, two main theories of justification in epistemic 

uncertainty exist.  “Objectivists,” Ferzan writes, “look to the quality of the defender’s 

action without regard to the defender’s beliefs or the reasonableness thereof.”47  What 

matters for an objectivist is the fact of the matter.  They might ask:  was a defensive 

killing really necessary to prevent proportionate harm?  Was the aggressor actually 

engaged in an attack?  Paul Robinson exemplifies the objectivist position.48  In his view, 

what triggers the right of self-defense is whether, in fact, the defender would be harmed.  

To return to case (A), Floyd has a right of self-defense because Randolph is an unjust 

threat.  Robinson even goes so far as to argue that the defender has a justification 

irrespective of whether he knows about the triggering conditions for that justification.49  

Thus, in case (A), if Floyd attempts to murder Randolph just after Randolph commences 

an attempt to murder him, then Floyd would have a claim of self-defense, even if he 

                                                 
46 McMahan, supra note 43, at 755. 
47 Ferzan, supra note 43, at 712. For a conceptual criticism of purely objective theories, see Russell 
Christopher, Self-Defense and Defense of Others, 27 PHIL. & PUB. AFF. 123 (1998). 
48 See, e.g., 2 PAUL H. ROBINSON, CRIMINAL LAW DEFENSES § 122 (1984) [hereinafter ROBINSON, 
CRIMINAL]; Paul H. Robinson, A Theory of Justification:  Societal Harm as a Prerequisite for Criminal 
Liability, 23 UCLA L. REV. 266 (1975) [hereinafter Robinson, Theory]. 
49 See ROBINSON, CRIMINAL, supra note 48, § 122(d)-(e); Robinson, Theory, supra note 48, 288-291. 
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knew nothing of Randolph’s attack.  Suppose Randolph approaches Floyd with a gun and 

begins to raise the gun to murder Floyd.  Floyd does not notice Randolph’s gun and has 

no knowledge that Randolph plans to attack.  Instead, motivated by malice, upon seeing 

Randolph, he seizes the opportunity to kill his long-time rival.  Floyd shoots Randolph 

before Randolph can shoot Floyd.  According to Robinson, the fact that Randolph 

presented an imminent threat to kill Floyd gives Floyd a claim of self-defense, whether 

Floyd acted because of that threat or for other reasons.  Nevertheless, according to 

Robinson, Floyd could still be prosecuted for attempted murder.50  For Robinson, Floyd’s 

case is analogous to shooting a dead body:  it is an attempted crime in circumstances that 

foreclose the possibility of successfully committing the offense.51 

Subjectivists take a different position.  People espousing this position, Ferzan 

writes, “argue that an act is justified if the actor has good reasons for acting.”52  In case 

(B), Floyd would have a justification, according to subjectivists, because he sincerely 

believes that he is in real danger.  It is irrelevant that he is not in actual danger. 

A purely subjective position goes further than this:  a person may be justified in 

self-defense, even though he has not been threatened, provided he sincerely believes a 

threat exists.  Take the case of People v. Young,53 a putative defense of others case that I 

will discuss in Chapter 5.  In this case, several plain-clothes policemen struggled with a 

                                                 
50 See ROBINSON, CRIMINAL, supra note 48, § 122(d)-(e); Robinson, Theory, supra note 44, 288-91. 
51 Robinson’s analogy assumes the abolition of hybrid legal impossibility.  On the different types of 
impossibility and their relationship to the law of attempts, see People v. Thousand, 631 N.W.2d 694, 698-
700 (Mich. 2001), and citations therein.  
52 Ferzan, supra note 43, at 712. 
53 183 N.E.2d 319 (N.Y. 1962). 
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youth.  Young, not knowing they were policemen and sincerely believing that the youth 

was in trouble, attacked the policemen.  Was Young justified?  Young acted in 

accordance with sincerely held beliefs based on his perception of the situation.  Because 

Young acted for the right reasons, a pure subjectivist would say yes. 

While objectivism and subjectivism constitute the two basic theories of 

justification and excuse, they are not the only two positions.  Many philosophers argue 

for a conjunctive view incorporating both objective and subjective elements, and current 

law generally reflects this view.54  George Fletcher, Suzanne Uniacke, Kimberly Kessler 

Ferzan, and Larry Alexander55 all offer variations on a combined subjective/objective 

position.  For Fletcher, a defender must both act for the right reasons and his reasons 

must have “[s]ome interaction with the real world.”56  Fletcher sees difficulties in 

accepting either prong as sufficient.  Because Fletcher has a normative view of the 

justification/excuse distinction, a defender’s subjective belief bears enormous importance 

on the moral worthiness of his actions.  Generally, to call a defender’s actions justified is 

to say that a person undertakes an action that is normally wrong but which, in the 

circumstances, is right conduct.  A defender who acts out of malice or with intent to 

murder does not possess the requisite state of mind to have a morally permissible action.  

He undertakes an action that causes real harm.  Unlike other cases of impossible attempts 

                                                 
54 For a list of which states require a “reasonable belief” (combining subjective and objective criteria) 
versus a completely subjective belief, see WAYNE R. LAFAVE, SUBSTANTIVE CRIMINAL LAW § 10.4(c) at 
147-50 (2d ed. 2003), and citations therein.  Nearly all states use the “reasonable belief” standard. 
55 For Larry Alexander’s position, see Larry Alexander, Unknowingly Justified Actors and the 
Attempt/Success Distinction, 39 TUL. L. REV. 851 (2004).  I will not treat Larry Alexander’s views in depth. 
56 Fletcher, supra note 34, at 563-64. 
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(e.g., shooting a dead body with intent to murder the person when the shooter does not 

recognize the person is already dead), a person who uses deadly force in self-defense may 

very well kill the original aggressor.  From the perspective of the aggressor’s interests, 

the aggressor suffers serious harm.57  Fletcher argues that before we label imposing such 

harms as praiseworthy, right, or warranted, we can insist that defenders act for the right 

reasons.58  Thus, the “unknowingly justified” actor, according to Fletcher, lacks any 

justification at all.59 

Although we can insist on defenders acting for the right reasons, merely acting for 

the right reasons is insufficient, according to Fletcher, to render an attack justifiable.  

Returning to People v. Young, a case of putative other defense, I will assume (as I will in 

Chapter 5) that Young acted for the right reasons:  he believed that the person he came to 

aid really was under attack, and any reasonable person (or at least most reasonable 

people) who had seen the scuffle from Young’s perspective would have concluded 

likewise.  The difficulty with putative self-defense is universalizing it:  on the one hand, 

                                                 
57 I am using a deadly force in the example to highlight the harms.  The aggressor still suffers harm when a 
defender uses less than deadly force, so the basic argument would remain the same in that case. 
58 See Fletcher, supra note 34, at 561-63.  See also FLETCHER, supra note 15, at 555-69; GEORGE P. 
FLETCHER, BASIC CONCEPTS OF CRIMINAL LAW 137 (1998) [hereinafter FLETCHER, BASIC]; George P. 
Fletcher, The Right Deed for the Wrong Reason:  A Reply to Mr. Robinson, 23 UCLA L. REV. 293 (1975) 
[hereinafter Fletcher, Right].  
59 The debate between Fletcher and Robinson on this issue involves more than a mere debate on the 
subjective/subjective distinction.  Part of the debate concerns the conceptual nature of criminal law itself.  
See, e.g., 2 ROBINSON, CRIMINAL, supra note 48, § 122(e); Fletcher, Right, supra note 58, at 308-18; 
Alexander, supra note 55.  According to Robinson, a justification is part of the definition of the offense.  
Assume A attempts to murder B but B kills A first with malice and no knowledge of the justifying factors.  
A’s attempt to murder, under Robinson’s theory, means that B’s conduct cannot fulfill all of the elements of 
murder, since B’s action also defended B from A’s attack.  B’s killing was an attempt to murder because B 
had a right of self-defense, just like shooting a dead body constitutes an (impossible) attempt to commit 
murder.  In contrast, Fletcher sees the right of self-defense as embodying a norm, and if a person acts 
outside of the norm, he cannot claim the privilege. 
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we want people to act when they reasonably believe others to be in danger.  From this 

perspective, Young was right to intervene as he did.  Were he (or anyone else) faced with 

the same set of facts, we would want him to provide aid.  On the other hand, he interfered 

with two police officers lawfully performing their duties.  From this perspective, he 

obstructed their lawful actions without cause and had no right to intervene. 

Suzanne Uniacke responds to this dilemma by creating two senses of justification:  

“all things considered” and “agent perspectival.”  In evaluating justification from an all 

things considered perspective, one makes “an overall judgment that it is permissible or 

right, all aspects taken to be morally relevant having been considered.”60  She calls this 

justificationi.61  In contrast, agent-perspectival justification (justificationii) examines the 

issue strictly subjectively.  Using her terms, Young was justifiedii but excusedi.62  In 

contrast, an insane aggressor is objectively and subjectively excused. 

Because of the confusion Husak identifies in Relativistic Justifications with 

Uniacke’s argument, it is better to view Uniacke’s distinction between objective and 

subjective justification and excuses as really tracking two different types of excuses.  As 

Aristotle correctly categorizes in Nicomachean Ethics, one type of excuse as involuntary 

                                                 
60 UNIACKE, supra note 39, at 13. 
61 Unfortunately, though she recognizes the distinction, Id. at 17-18 n.17, Uniacke does not indicate 
whether justificationi involves examining conduct from a predictive aspect (i.e., whether objective risk 
would trigger a right of self-defense) or from an omniscient perspective (i.e., requiring that the attack, in 
fact, would have succeeded). 
62 Husak criticizes Uniacke’s categories as failing to provide a straightforward answer about whether 
conduct is justified or excused.  See Douglas N. Husak, Relativistic Justifications, 19 LAW & PHIL. 641 
(2000).  For Uniacke’s response, see Suzanne Uniacke, In Defense of Permissible Killing:  A Response to 
Two Critics,” 19 LAW & PHIL. 627 (2000) [hereinafter Uniacke, Defense] and Suzanne Uniacke, Rights and 
Relativistic Justifications:  Replies to Kasachkoff and Husak, 19 LAW & PHIL. 645 (2000) [hereinafter 
Uniacke, Rights]. 



 25 

action occurs when an actor’s actions are “external and the agent contributes nothing.”63  

An insane aggressor instantiates this type of excuse.  Another type of “involuntary 

action”64 occurs when an agent lacks knowledge “of the particulars which the action 

consists in and is concerned with . . . .”65  

Kimberly Kessler Ferzan attempts to draw a different distinction.  She 

distinguishes between “self-defense’s triggering conditions and the limitations on its 

use.”66  Triggering conditions create the moral asymmetry between defender and 

aggressor, and depending on one’s theory, either culpable aggression or the presence of 

an unjust threat may be a triggering condition.67  The limitations on self-defense (e.g., the 

existence of necessity and proportionality) are viewed subjectively.68  Under this view, a 

person who accurately identifies a threat and reasonably, though mistakenly, believes he 

can repel that threat only by defensive violence would be justified.  However, the putative 

defender, such as Young, would only be excused. 

                                                 
63 ARISTOTLE, NICOMACHEAN ETHICS, at 31:  1110b2-9 (Terrence Irwin trans., Hackett Publ’g Co. 2d ed. 
1999). 
64 Aristotle is distinguishing voluntary and involuntary actions in these sections.  However, he categorizes 
with involuntary actions (such as twitches or sleep walking) certain actions best classified as voluntary but 
excused.  
65 ARISTOTLE, supra note 63, at 32: 1111a2-3.  Aristotle distinguishes ignorance of the particulars from 
other types of ignorance, including that caused by voluntary drunkenness and whether certain actions are 
right or wrong.  A person who does wrong from either of these two types of ignorance is not excused for 
his action, according to Aristotle.  Id. at 32:  1110b20-1111a21. 
66 Ferzan, supra note 43, at 730.  For criticisms of Ferzan’s account, see McMahan, supra note 43, and Paul 
H. Robinson, supra note 2. 
67 See Ferzan, supra note 43, at 730.  Ferzan argues for a culpability-based account.  See id. at 733-39.  In 
Chapter 4, I will argue that unjust threats simpliciter create a weak moral asymmetry between aggressor 
and defender, but culpability in creating the threat strengthens the moral asymmetry. 
68 See id. at 730. 
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 Returning to Fletcher, he classifies putative self-defense as clearly an excuse.  In 

his view, “beliefs alone cannot justify the infliction of violence on another human being.  

. . .  Some interaction in the real world is required for a claim of justified harm.”69  But 

accepting this principle, it is difficult to know exactly what real-world interaction is 

required.  Benjamin Zipursky, drawing from Greenawalt, notes that objective facts 

influence subjective decision making.70  In case (B), Floyd has an objective fact about 

risk that does interact with the real world, even though, from an omniscient perspective, 

he is in no danger.  What precisely grounds the right of self-defense? 

My view of self-defense employs a Fletcher-type conjunction of subjective and 

objective elements.  To have a moral asymmetry between the aggressor and defender, it 

must be the case, objectively speaking, that the aggressor represents a threat.  One need 

not know from an omniscient perspective whether the threat would succeed.  This 

condition is fulfilled, in the context of unjust aggression, if one actually creates a very 

real, objective risk of harm.  Thus, in case (A), Floyd may act in self-defense legitimately 

even if, counterfactually, it would have been the case that Randolph’s attack would not 

have succeeded.71  However, where no actual attack exists—where the subjective belief is 

not grounded in “[s]ome interaction with the real world”—then the attack can only be 

excused.  I agree with Fletcher that mere appearances, without more, cannot lower the 

moral barriers to harming someone.  Thus, Young was unjustified in attacking the police 

                                                 
69 Fletcher, supra note 34, at 563-64. 
70 Zipursky, supra note 40, at 599-600 (citing Greenawalt, supra note 20, at 1915-18). 
71 Because in the real world no defender could know, in fact, whether the attack would succeed, it seems 
unreasonable to judge someone’s actions based on facts that are unknowable to anyone. 
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officers (though clearly excused), and those police officers could defend themselves 

permissibly against Young’s attack.   

Although objective facts help create a moral asymmetry between the aggressor 

and the defender, a defender still must act for the right reasons.  To modify case A, if 

Randolph attacks Floyd, and Floyd, unknowing of Randolph’s attack, attempts to murder 

him, then neither one can claim the privilege of self-defense.  Morally speaking, the 

debate between Fletcher and Robinson does not matter much.  Unknowingly justified 

actors still have committed grave moral wrongs.  The only question is whether it is 

actually murder or attempted murder.  In my view, the moral luck that a person attempts 

to murder another just as that person attempts to murder him in no way diminishes the 

wrongness of his conduct.  But, where only moral luck separates an attempted crime from 

a successful one, I have difficulty with the legitimacy of the attempt/success distinction.72  

Two categories of actions pose difficulties for this objective/subjective account.  

The first set involves cases like (B) above, where, from Floyd’s perspective, a subjective 

risk of death exists, but objectively speaking, no risk exists.  The second set comprises 

what Ferzan calls “bluff cases”73:  cases where aggressors threaten to use force but will 

not follow through on those threats. 

In Chapter 3, I argue that threats are a form of aggression and, by creating an 

apprehension of death, create real harm, even if the aggressors do not intend to follow 

                                                 
72 Cf. Alexander, supra note 55, at 858.  I do not provide in this dissertation a full argument for my 
difficulties with the attempt/success distinction when only moral luck separates the two. 
73 Ferzan, supra note 43, at 738 n.69. 
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through.  In addition, in normal circumstances, one cannot expect a defender to 

distinguish between these types of cases and cases where they are, in fact, at serious 

objective risk of harm.  In both these cases, just as the case where the bystander may 

intervene, I would view the right of self-defense as a qualified privilege (i.e., something 

between a justification and excuse), analogous to Vincent v. Lake Erie Transportation 

Co.  If the defender knows that the apparent necessity is not a real necessity (e.g., in case 

(B), Floyd knows the gun will not work), then the known lack of necessity implies that 

there is no right of self-defense, nor would he be excused.  If a bystander is aware of the 

situation and lacks any other means of avoiding harm to the aggressor, then he may 

employ some (but not deadly) force against the defender to prevent an unnecessary 

defensive homicide.  But I believe that the defender in such cases lacks a right of self-

defense since he may avoid the need for harm to anyone by withdrawing from the 

encounter or not making the threat in the first place.74 

1.4.  Conclusion 

 In this dissertation, I will treat “core cases” of self-defense as fully justified cases 

of defenders harming aggressors.  In other words, defenders are fully warranted in 

harming aggressors, even if defensive violence is not the optimal or preferable course of 

action.  In contrast, harming innocent bystanders and putative self-defense represent 

cases where the defender possesses an excuse, but not a justification.  I recognize, too, 

                                                 
74 I would draw an analogous conclusion for someone who intentionally created conditions where someone 
will attack him as a pretext to killing that person “in self-defense.”  For a thorough discussion of this case, 
see Paul Robinson, Causing the Conditions of One’s Own Defense:  A Study of the Limits of Theory in 
Criminal Law Doctrine, 71 VA. L. REV. 1 (1985). 
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that cases fall in between justified and excused, though I do not need to resolve exactly 

which side of the line these cases fall to explicate my theory justifying the permissibility 

of self-defense.  Finally, to be justified, a defender must know of the conditions that 

trigger his right of self-defense, and those conditions must reflect an actual threat. 

 Now that I have discussed the justification/excuse and objective/subjective 

distinctions, I will turn my attention to current theories of self-defense’s permissibility.  

In Chapter 2, I will explain why these theories are deficient, before explicating my theory 

in Chapters 3, 4, and 5. 
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CHAPTER 2:  DIFFICULTIES WITH CURRENT THEORIES OF SELF-DEFENSE 
 

2.1.  Introduction 

Having given an introduction to this dissertation, I will now demonstrate the 

several difficulties underlying current theories of self-defense.  Above, I have outlined 

several possible cases of self-defense.  Regardless of what position a theory of self-

defense would take on all of those scenarios, a complete theory of self-defense must have 

something to say about them all.  While this should be the rule, the fact remains most 

theories only provide something to say about some, and in a few cases, most of the 

scenarios outlined above.   

All theories of self-defense must confront the difficulty of justifying a wide 

permission to use violence—that is, against all (or nearly all) types of aggressors—in a 

very narrow set of circumstances.  In particular, Kaufman identifies four limitations on 

self-defense:  the attack must be unjustifiable (even if it is excused, such as for infancy or 

insanity), the defender’s use of force must be reasonably necessary,75 the defender must 

use a proportional amount of force to defend himself, and the attack itself must be 

imminent, not merely some distant possibility.76  As I will describe in detail below, most 

theories of self-defense run into difficulties justifying either why someone may defend 

himself against certain types of aggressors (especially those who are not culpable) or why 

the permission to use self-defense is limited to the narrow range of circumstances 

                                                 
75 Kaufman says, “strictly necessary” but I think this is an exaggeration on his part.  For reasons I indicate 
in § 1.3, “necessity” means “very probably necessary” not “literally necessary.” 
76 Whitley Kaufman, Is There a “Right” to Self-Defense?, 23 CRIM. JUST. ETHICS 20, 20-21 (2004). 
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identified by the limitations just enumerated.77  Ultimately in this dissertation, I will 

argue that these theories fail because, inter alia, they fail to consider the political 

ramifications of self-defense. 

A comprehensive review of every theory of self-defense is, of course, impossible.  

Thus, I will focus on what I consider the major and most complete theories of self-

defense.  These theories include rights theories (focusing especially on Uniacke’s and 

Thomson’s theories), utilitarianism and lesser evil justifications,78 a theory of forced 

choices or consequences, and the doctrine of double effect.   

2.2.  Rights Theories 

 Theories justifying the right of self-defense by virtue of the possession of some 

other rights usually formulate those rights in one of two ways:  as a right to life 

enforceable against other persons, or as a right to protection from the state. 

2.2.1.  Right to Life 

 Rights theories, as I will call them, invariably take several subtly different 

positions around the same core:  the right of self-defense derives from the right not to be 

killed or harmed.  The attacker, by violating the right of another, forfeits his own.  These 

theories are an important component of my theory.  While the right not to be harmed 

under certain conditions may compose most of the core of a theory of self-defense, a 

theory of self-defense must comprise more.  Rights-based theories are useful in 

                                                 
77 This “narrow range of circumstances” can differ, for instance, depending on whether the person 
defending himself is a peace officer in the performance of duty or a private citizen.  See infra § 5.3. 
78 I will explain below that the “lesser evil defense” is not always collapsible into utilitarianism.  However, 
because of the prevalence with which they are conflated, I will discuss them in the same section. 
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determining from where one gets the right to use force; they have difficulty, though, in 

accounting for why self-defense is a permission restricted to narrowly defined 

circumstances. 

 In her article Self-Defense,79 Judith Jarvis Thomson examines whether the fact 

that someone would otherwise be killed unless he kills another is sufficient to justify self-

defense.  One of the most widely held beliefs in liberal political philosophy is the belief 

in the equality of persons and the general prohibition against using one person as a mere 

means for the benefit of another.  Yet, self-defense seems to involve precisely that:  the 

defender harms the aggressor out of self-interest.80  Part of the difficulty in justifying 

self-defense consists in determining what allows the victim to act partially for his own 

benefit to the detriment of the aggressor.81 

In the context of self-defense, one response generally offered to this difficulty is 

that the person defending himself will be harmed unless he acts in self-defense.82  The 

use of passive voice in stating this principle has been quite deliberate.  In the classic 

paradigm example of self-defense,83 where an aggressor deliberately attempts to kill his 

victim, one can say quite fairly that the aggressor harms the victim.  However, the 

principle encompasses more than agency by an attacker.  Thomson gives the “Innocent 

                                                 
79 Judith Jarvis Thomson, Self-Defense, 20 PHIL. & PUB. AFF. 283 (1991). 
80 While core self-defenses cases involve a defender acting primarily for his benefit, some cases are not 
quite so pure, such as cases where public officers kill in self-defense while performing their duties. 
81 See Jeff McMahan, Self-Defense and the Problem of the Innocent Attacker, 104 ETHICS 252, 253-56 
(1994). 
82 See, e.g., Thomson, supra note 79, at 288. 
83 I generally agree with the criteria McMahan outlines for the paradigm case of self-defense.  For those 
criteria, see McMahan, supra note 81, at 255-56. 
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Threat” case to illustrate the point:  suppose a culpable aggressor pushes an otherwise 

innocent fat man down a cliff while the potential victim is sunbathing on a deck below.  

If the fat man falls on the victim, the victim will die.  On the other hand, the victim may 

redirect the fat man, so that the fat man dies and the victim survives.84  In this case, one 

may argue that the fat man has not killed the victim; in fact, the fat man has not done 

anything.  (The culpable aggressor sets the events in motion.)  Nevertheless, it is true that 

the victim will be harmed unless he kills the fat man.85 

So the question that now arises is this:  does the mere fact that the victim attempts 

to save his own life suffice to justify the self-serving action?  The answer here is clearly 

no, and several types of cases illustrate this point.  Suppose an attacker, Andrew threw a 

grenade at Dan.  Dan, unable to outrun the grenade, has two choices:  get killed in the 

grenade attack or take an innocent bystander, Blair, and throw him on top of the 

grenade.86  Necessity would not seem to justify Dan’s use of Blair in this situation, 

notwithstanding the fact that Dan will die if he does not use Blair.87 

“Reluctant transplant” cases88 involve a similar principle.   Suppose John has a 

health condition requiring a new kidney and one of Blair’s kidneys could save John.  

Imagine, also, that dialysis will not work and alternative means to procure a compatible 
                                                 
84 Thomson, supra note 79, at 287. 
85 Thomson uses these types of examples in her argument, and so I present them in my reconstruction.  
However, I challenge the classification of these examples as instantiations of self-defense in Chapters 3 and 
4. 
86 By “innocent bystander,” I mean someone who does not cause, in any way, the harm against the victim.  
I separate this from so-called innocent attackers, who do cause the harm but lack moral responsibility for 
their actions. 
87 Thomson refers to this as a “Use-of-a-Bystander case.”  See Thomson, supra note 79, at 290; McMahan, 
supra note 81, at 271-72. 
88 This is another application of Thomson’s “Use-of-a-Bystander case.” 
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kidney have all failed.  The mere fact that John needs the kidney to survive would not 

justify his taking one of Blair’s kidneys by force.89  These types of cases demonstrate that 

mere necessity—even necessity extending to life and limb—does not lower the moral 

barriers against harming someone else, even if that harm would abate the condition 

creating the necessity. 

  According to Thomson, what is missing in the principle outlined above—and 

what grounds the right to use force—is that “[i]n the circumstances, he has a right that 

you not kill him.”90  According to her, “once we agree that he is about to violate your 

right—and that you can prevent this only by killing him—it seems right to conclude that 

he no longer has a right that you not kill him.”91 

 Thomson’s views have numerous difficulties.  First, Thomson’s theory suffers 

from a lack of completeness:  her view, like Wasserman’s described below, only 

addresses self-defense against deadly threats92 and not against any other type of case.93  

As Kaufman correctly indicates, “a mere right to life would not give one any right to 

respond with defensive force in the vast majority of self-defense cases, where one’s life is 

not at risk.”94 

                                                 
89 Thomson, supra note 79, at 200.  Cf. Judith Jarvis Thomson, A Defense of Abortion, 1 PHIL. & PUB. AFF. 
47, 48-49 (1971). 
90 Thomson, supra note 79, at 299. 
91 Id. at 301. 
92 Uniacke’s account is very similar to Thomson’s.  Whether her view suffers from this difficulty is harder 
to determine.  Though her book, in various places, extends her argument to include a right to use 
proportionate force, other than deadly force, when threatened with non-deadly force, see, e.g., UNIACKE, 
supra note 39, at 177, she generally focuses only on homicide in self-defense. 
93 Numerous commentators have pointed out this common defect of only commenting on self-defense 
against deadly threats.  See Kaufman, supra note 76, at 22, and citations therein. 
94 Id. 
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Nor would this cover even when one has the right to use deadly force, since this 

right extends beyond merely when one’s right to life is threatened, such as to prevent rape 

or kidnapping.95  Deadly force to resist kidnapping perhaps could be justified on the 

theory that one who kidnaps may do so with the intent of killing, and the person who gets 

kidnapped faces a great unknown in this regard.96  However, one could assume, for the 

sake of argument, that a person faced a kidnapping where he would be imprisoned 

indefinitely but the kidnapper would not seriously harm his person (other than to restrain 

his liberty).  If deadly force were the only way the kidnapped victim could escape, I 

believe such action to be justified.  A person suffers a very serious harm when someone 

unjustly and illegally imprisons him, for it deprives him of the freedom and self-

determination necessary to live a meaningful life.97  And with respect to rape, rapists do 

not generally kill those whom they rape, though we widely believe that deadly force may 

                                                 
95 Id. 
96 See JOHN LOCKE, SECOND TREATISE OF GOVERNMENT §§ 17-18 (C.B. Macpherson ed., Hackett Publ’g 
Co. 1980) (1690).  In § 4.6, I argue that the uncertainty kidnapping victims inevitably face provides one 
justification for why deadly force is justifiable to prevent kidnapping. 
97 Assuming, se arguendo, that one knew with certainty a kidnapper’s intentions, and knew for sure that he 
would not be killed, then whether a kidnapping victim could use deadly force would depend upon the 
expected harms he would suffer from the kidnapping.  In § 4.3, I enumerate many significant harms caused 
by unjustified violence.  I argue in § 4.6 that one can discern a major difference between harms, the 
prevention of which deadly force is appropriate, and those harms which may not be prevented by deadly 
force.  Specifically, I assert, “Non-deadly force invades some aspect of autonomy-based rights, but deadly 
force threatens to end permanently the ability of a person to be autonomous.”  To apply this to the 
kidnapping case, one would have to examine the length and conditions of the kidnapping.  A very 
temporary kidnapping, like non-deadly force, may only invade autonomy-based rights in a limited way, 
whereas an extended or indefinite kidnapping may effectively foreclose the goods available to the person as 
an autonomous agent.  The conditions of the kidnapping also matter.  A very temporary kidnapping in 
relative comfort will not justify deadly force to prevent (assuming, again, the intentions of the kidnapper 
are absolutely certain), since such a harm will not seriously threaten the capacity of an individual to be 
autonomous and obtain the goods from living an autonomous life.  But a temporary kidnapping that 
inflicted serious pain or suffering, though it caused no long-term bodily damage, may cause such trauma 
that it does seriously impair living an autonomous life.  On the effects of trauma, see infra § 4.3.2.2. 
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be used to prevent a forcible rape.  Thus, even if one focuses on self-defense utilizing 

deadly force, the bounds of the permissible use of deadly force extend beyond merely 

when one’s life is in imminent danger. 

 However, even if a justification of self-defense based on the right not to be killed 

were expanded to include violations of one’s “right against suffering violent harm” (or 

something equivalent), it would still suffer from problems.  To begin, it is difficult to 

understand why there is a conditional right to use force only when one poses an 

immediate threat.98  Rights theories claim that an unjust attack lowers the moral barriers 

against harming an attacker. 

To contrast this, we might examine the institution of punishment.  A person who 

murders another certainly can be punished immediately or in close proximity to the time 

he committed the offense.  But even when the murderer gets caught fifty years later (e.g., 

Nazi war criminals, who are still being pursued), the moral barriers against punishing him 

still have been lowered.  Thus, as far as self-defense is concerned, we must ask:  why do 

the moral barriers get lowered only during an attack or when the attack is imminent?        

Uniacke makes a person’s possession of a right to life conditional upon his not 

being an unjust, immediate threat to someone else.  In her words, “someone who is an 

unjust immediate threat to the life or a proportionate interest of another does not possess 

                                                 
98 After the threat has passed, of course, one is no longer engaging in “self-defense.”  At this point, it would 
be more accurate to say the person has punished or engaged in retribution for the wrong or attempted 
wrong.  In Chapter 4, borrowing from Kant, I argue that such actions by persons, other than a judicial 
authority, are illegitimate.   However, one might reach a different result about the legitimacy of retributive 
violence if, for instance, one held a Lockean political philosophy and the action took place in a state of 
nature. 
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an unqualified right not to be killed.”99  Both Thomson and Uniacke maintain that it is the 

presence of the threat, independent of whether the person creates the threat culpably, that 

triggers the right to use self-defense.100  But defining the right this way does not explain 

or justify the imminence restriction; it is merely stipulating the right to be limited.  

Without this stipulation, Thomson and Uniacke would be forced to advocate the 

permissibility of harming anyone who poses an unjust threat, irrespective of how 

imminent the threat is.  Rather than stipulate the imminence requirement, I will attempt to 

offer my view of what justifies the restriction in Chapter 3.  For now, however, it is 

sufficient to note that relying solely on a right requiring imminence does not provide a 

justification. 

Another difficult question faced by a rights theory is to determine exactly how the 

right not to be harmed gets taken away from the aggressor or avoided in cases of self-

defense.  Some have argued that the aggressor forfeits the right.101  This has been 

criticized for a variety of reasons.  First, the conditions of forfeiture seem odd:  those who 

are culpable attackers do not sacrifice their right to life (or right not to be harmed) absent 

the requirement of necessity on the part of person who defends himself.  A person could 

forfeit and regain his right to life many times in an encounter, as one gains and loses 

opportunities to escape or when an attacker becomes temporarily disabled from carrying 

                                                 
99 UNIACKE, supra note 39, at 217. 
100 See, e.g., Thomson, supra note 79, at 300; UNIACKE, supra note 39, at 188. 
101See, e.g., Sanford H. Kadish, Respect for Life and Regard for Rights in the Criminal Law, 64 CAL. L. 
REV. 871, 883-84 (1976) (criticizing theories of self-defense’s permissibility that rely on a conception of 
forfeiture); Kaufman, supra note 76, at 23-26 (same). 
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through with this attack.102  The permission to engage in violence is also highly 

constrained:  a defender can use violence to protect himself against the threat, but that is 

the limit of the permission.  In other words, the lowering of the moral barriers against 

harming the attacker does not extend to harming the attacker in ways unrelated to 

stopping the attack. 

But this notion of a very limited permission to engage in self-defense seems to 

conflict with the idea of the attacker having forfeited his right to life.  If the attacker’s 

right to life has been forfeited, then he has no claim upon others not to take his life.  

Thus, if an attacker imminently threatens another with death, then the attacker has 

forfeited his right to life.  However, if a person, with certainty, can stop an attack without 

resorting to deadly force, the defender must not use greater force.  Why does this 

necessity restriction occur if the attacker, by his actions, has forfeited his right to life?  

Rodin refers to this as the “incoherence objection”:  grounding a right of self-defense in 

forfeiting a right to life makes it impossible to explain the limitations of proportionality, 

imminence, and necessity on the right of self-defense103  

Furthermore, if a person forfeits his right not to be harmed, then we only have 

lowered the moral barriers against harming him.  But saying, “no moral barriers exist 

                                                 
102 Kaufman, supra note 76, at 24.  The problem here may be primarily linguistic.  When a person forfeits a 
property right, he loses his property.  And when a person commits an act that could result in forfeiture (e.g., 
running drugs on a boat), his property remains perpetually in danger because he has forfeited his right to it.  
In contrast, an attacker could forfeit his right for a few seconds, suddenly regain it, forfeit it again for a 
minute, and then regain it.  This is not how we generally conceive the term “forfeiture.”  For now, I should 
note that, generally speaking, attackers do forfeit some rights, at least temporarily.  I will justify temporary 
forfeitures of rights in Chapters 3 and 4.   
103 RODIN, supra note 16, at 73.  See also, Kadish, supra note 101, at 884. 
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against a defender harming an aggressor” stops one step short of saying that the defender 

has a right to harm the aggressor.  At most,104 this seems to demonstrate that the defender 

has a liberty,105 but not necessarily a right, to harm the aggressor, which fact creates a 

problem when trying to explain why it would be wrong, for instance, for a government to 

outlaw self-defense.106  Using forfeiture in a rights-based account also has difficulties in 

justifying why defenders may harm innocent aggressors since these individuals have not 

brought about culpably the conditions justifying victims harming them.107 

As I already have noted in a footnote, I think the difficulties outlined above have 

more to do with unease at using the word “forfeiture” than they do with a further 

difficulty in the concept.  Indeed, Uniacke does not find anything inherently wrong with 

arguing that attackers, in fact, forfeit their lives.108  Nevertheless, because of this unease 

with “forfeiture” and because she feels that the term “forfeiture” implies a penalty 

(whereas self-defense is not punitive), Uniacke explicates a theory of self-defense that 

does not use “forfeiture.”109  She argues that we have a right not to be harmed only 

                                                 
104 I say “at most” because, as I note in § 4.4, some question exists over the extent of individuals’ authority 
to impose harms and redress grievances on others.  Cases certainly arise where an aggressor deserves harm, 
though no particular private individual possesses proper authority to impose it.  In these cases, even though 
aggressors lack a general right not to be harmed, they still possesses specific rights not to be harmed by 
others.  In my view, punishment largely functions in this way.  As I note below, and again in Chapters 3 
and 4, culpable aggressors face this situation after their attacks.  They may deserve to be harmed as 
punishment for their crimes, but the only individuals authorized to impose that harm are government 
officials lawfully acting within the scope of their duties.  One must be careful to distinguish the liability of 
someone to suffer a certain harm and the right of specific individuals to impose that harm.  My thanks to 
Mark Murphy for making this point after reading an earlier draft of this chapter. 
105 Here, I am using “liberty” to mean Hohfeldian liberty. 
106 Kadish, supra note 101, at 884. 
107 See id. 
108 See UNIACKE, supra note 39, at 200-08. 
109 Id. at 209. 
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provided we are not an unjust, immediate threat to others.  If this is true, then, by 

definition of the right (rather than by forfeiting the right), defenders do not violate 

attackers’ rights. 

Switching from forfeiting the right of self-defense to a right of self-defense that is 

conditional on external facts seems to be only a cosmetic change, and I think Rodin 

correctly summarizes the dispute when he says, “both seem to be ways of articulating the 

same underlying moral idea:  that the right to life is subject to conditions specified in 

terms of facts about the mutual relationship between aggressors.”110  Rodin, then, argues 

that the emphasis should not be on the victim’s right to life but on the relationship 

between the victim and the aggressor.  He writes, “In doing so it enables us to see that 

one of the problems with incoherence objection is that it treats the absence of the 

aggressor’s right to life, and the victim’s possession of the right to kill, in a falsely 

dichotomous manner.”111  Instead, Rodin argues, these rights are relational.  A person 

possesses a right to life, and this right gives rise to the claim that someone not kill him.  

When a person attacks another, the attacker forfeits this right “with respect to the 

defender.”112  In other words, the defender’s liberty in using force is a corollary of the 

fact that the attacker has lost his right to life; no further justification is needed to derive a 

liberty to kill from losing one’s right to life.113  This framework results in a normative 

relationship between the two parties:  attacker and defender; Rodin specifically rejects 

                                                 
110 RODIN, supra note 16, at 74. 
111 Id. at 74-75. 
112 Id. at 75 (emphasis added). 
113 Id. 
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Fletcher’s notion that someone who forfeits a right loses that right in all times and with 

respect to all persons.114  

With respect to culpable attackers, my view actually leans towards the standard 

forfeiture conception, and one important fact that seems to get missed in the literature is 

that culpable attackers do seem to forfeit their right not to be harmed by virtue of their 

attack; this right not to be harmed does not get reinstated the moment the attacker ceases 

his threat or attack.  Here, philosophers on both sides of this issue confuse lack of a right 

to engage in self-defense with the possession of a right by the attacker not to be harmed.  

But this is wrong:  the culpable attacker deserves to suffer harm for his attack, but the 

state, not the individual, inflicts it.  Thus, Rodin mistakenly treats the victim’s right to 

inflict harm as the flip side of the defender’s liability to be harmed; instead, Sanford 

Kadish correctly argues that, just because an attacker forfeits his right not to be harmed, 

this forfeiture, without more, does not necessarily grant a victim a right to inflict that 

harm.  If Kant is right, although a culpable attacker would deserve punishment, no private 

person would have the authority to impose it.  A Lockean, in contrast, would argue that 

individuals in a state of nature would be justified in attacking someone who had attacked 

them long ago, though the act (strictly as a conceptual matter) would be one of 

punishment rather than defense.115  In this discussion, we need to see more than merely 

the relationship between attacker and defender. 

                                                 
114 See id. at 75-76. 
115 My discussion of Kant and authority in § 4.4 denies the legitimacy of these actions. 
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Non-culpable attackers present a more difficult case.  They, of course, are 

“excused” for their unjust and unlawful attacks due to their mental illness, infancy, or 

other disability.116  One may correctly say that they are not—and do not deserve it be—

punished for their attacks.  Nevertheless, an unjust and unlawful attack, even if excused, 

does result in consequences against the attacker.117  Attackers lose their liberty, for 

example, by being hospitalized, until they no longer pose a danger to themselves or 

others.  During this hospitalization, they lose their freedom to travel, they may be 

medicated against their will, and they may be forced to participate in treatment programs.  

Consistent with Thomson and Uniacke, I believe that the forfeiture of one’s rights 

supervenes on being an unjust threat to others, not on being responsible for that threat.118  

And since innocent aggressors rightfully lose their liberty after the immediate threat has 

ceased, it does not seem to be true that innocent aggressors’ rights get reinstated the 

moment they no longer present an immediate threat.119  Thus, while they may not get 

punished, they do forfeit some of their basic rights, such as their freedom, while they 

remain a threat to others.  However, the basis of this forfeiture is different.  Whereas 

culpable attackers lose rights based primarily on their willful conduct (i.e., their exercise 

                                                 
116 See 4 BLACKSTONE, supra note 10, at *20-23. 
117 This would not apply to attackers who are automatons or “attackers” (if they are properly called that, 
which I deny in chapter 3) that similarly do not engage in intentional action, e.g., innocent projectiles. 
118 I provide a full argument for this in Chapter 4.  I note that the justification to use force against innocent 
aggressors is weaker than the justification to prevent attacks by culpable aggressors, but I believe it is 
nevertheless sufficient to justify the use of force to protect against attacks by such persons. 
119 I do concede, though, that innocent aggressors never permanently forfeit their right to life, whereas one 
can argue that culpable attackers may.  My point here is merely to argue that innocent aggressors do not get 
all of their rights reinstated the moment they cease their attack.  In other words, an unjust but non-culpable 
attack can result in a long-lasting forfeiture of some basic rights. 
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of agency in inappropriate ways), we diminish the rights of innocent aggressors due to, 

and as long as, they present a probable danger to others.   

With respect to the rights of innocent aggressors, Rodin creates a nuanced 

distinction in War and Self-Defense.  Specifically, he distinguishes between innocent 

aggressors whose aggression derives from character or personality defects and aggressors 

whose aggression is caused by non-psychological facts.  An example of the former would 

be an individual who was legally insane.  A victim may defend himself against this type 

of aggressor, according to Rodin, since the aggressor’s “disturbed behavior . . . originates 

from, and accords with, the psychological dispositions and makeup of the subject.”120  

With respect to the latter type of aggressor, however, Rodin believes that self-defense is 

impermissible,121 which he admits is counterintuitive.122  Because an automaton, for 

instance, attacks for reasons having nothing whatsoever to do with his will or character, 

this fact, according to Rodin, obliterates the moral asymmetry that normally exists 

between attackers and defenders. 

Kaufman thinks the implausibility of this result is “so much the worse for the 

logic of rights.”123  I do not think Kaufman’s sweeping conclusion necessarily follows.  

Unfortunately, I have not yet lain out the conceptual tools to rebut Rodin’s argument 

without discarding (as Kaufman does) the logic of rights, but I am able to foreshadow, a 

bit, how such an argument would go.  Rodin’s examination of self-defense analyzes the 

                                                 
120 RODIN, supra note 16, at 95. 
121 See id. 
122 Id. at 97. 
123 Kaufman, supra note 76, at 28. 
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concept as a relationship between an aggressor and a defender.  But as I will argue in 

subsequent chapters, there is a political dimension to self-defense.  The automaton is not 

merely invading the aggressor’s right to life (or bodily integrity); the aggressor also 

disturbs the public peace, however unintentionally.  And it is the restoration of public 

security in part that will create a sufficient moral asymmetry to permit an individual 

threatened by an automaton to defend himself.  In short, Rodin’s examination of the right 

of self-defense needs to be supplemented by looking at the political aspects of self-

defense; this will provide the crucial tools necessary to justify a moral asymmetry 

between defender and aggressor while not abandoning entirely the logic of rights. 

Rights theories also seemingly offer no guidance on whether government officials 

should have additional permissions.  Although self-defense by a law enforcement officer 

occurs when an attacker threatens an officer with death or serious bodily injury—one of 

the same triggering conditions as regular self-defense—law enforcement officers need 

not retreat before resorting to deadly force, even if the law enforcement officer can retreat 

with complete safety.  Any rights theory that justifies the retreat rule needs to distinguish 

why law enforcement officers need not retreat while private citizens must.124  I do not 

believe that rights theories can explain successfully this feature of self-defense without 

taking consideration of the political nature of preemptive self-defensive actions.125 

 

                                                 
124 And any rights theory that dispenses with the retreat rule must justify why people have permission to kill 
when they have the opportunity to retreat with complete safety. 
125 I will raise this point again when I discuss Wasserman’s Forced Choice theory below. 
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2.2.2.  Kadish and the Right to the Law’s Protection 

 Kadish argues that the forfeiture of the aggressor’s right to life provides only a 

liberty—not a right—to use deadly defensive force.  Thus, Kadish argues—and I agree—

that, to justify self-defense, we need something else or something more than the forfeiture 

of the attacker’s right to life; we must explain both the liberty of the victim to attack the 

aggressor and why it would be wrong for others, including the state, to interfere with the 

exercise of this liberty.  In order to ground a right of self-defense, he argues that a better 

rights-based formulation consists in every person having a right against the state “to the 

law’s protection against the deadly threat of others.”126  This right to the law’s protection, 

in turn, leads everyone to have the “right to resist aggression.”127 

 Kadish correctly identifies several advantages that his theory has over other 

theories of self-defense.  First, a right to resist aggression does not concern itself with 

numbers:  a victim may kill any number of attackers.128  Thus, the difficulties with 

utilitarian theories (which I discuss below) do not occur with his theory.  In addition, with 

respect to rights theories, Kadish’s theory avoids the difficulties outlined above.  He does 

not posit the attacker having a right to life, and therefore, he need not create a theory of 

forfeiture.  Of an attacker, Kadish writes, “[he has], as well as any person . . . the right to 

resist aggression against his life.”129  A victim, by definition, would not constitute an 

                                                 
126 Kadish, supra note 101, at 884. 
127 Id. 
128 Id. 
129 Id. 
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aggressor, and so, the victim would not violate the attacker’s rights when the victim 

engaged in self-defensive actions.   

For less than deadly threats, the right to resist aggression runs into difficulty:  it 

seemingly would authorize the use of deadly force if such force proves necessary to 

prevent minor types of aggression (e.g., simple assault or minor property damage).  

Describing the law’s prevention of a victim’s use of excessive force, Kadish argues two 

principles are at work for less than deadly threats:  the principle of autonomy, which 

justifies a right to resist aggression, and the principle of proportionality.  And for 

unintended killings, he thinks consequentialist reasoning is at work.130  I should note, 

before proceeding further, that in examining these justifications, Kadish attempts to 

describe, rather than justify, current practices in criminal law.131 

Kadish correctly identifies the state’s obligation to protect individuals, and 

therefore, he takes the debate on justifying self-defense a step beyond merely maintaining 

a right against other individuals not to be killed.  Nevertheless, neither as a philosophical 

theory nor as a legal theory can postulating a right against the state survive as a complete 

and coherent theory justifying self-defense.  First, as a philosophical theory, such a right 

does not explain or justify self-defense in a state of nature and, as a corollary of that, self-

defense by a state against the aggression of another state.  It would seem very strange to 

argue that Floyd’s right of self-defense in (A) depends on him being within the borders of 

a state.  Alternatively, it would be equally strange to offer one justification if it occurred 

                                                 
130 See id. at 897-98. 
131 See id. at 901. 
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within a state and a totally different justification if it occurred in a state of nature.  I will 

argue in Chapter 3 that the right of self-defense has slightly different permissions and 

restrictions depending on whether it occurs in or out of a state of nature.  And further, I 

will also argue that agents of a state have wider permission to use defensive force, 

whether in law enforcement or war, than private citizens.  Nevertheless, although I 

believe the contours of the right differ slightly in these cases, I would find it difficult to 

believe that two totally different rights justify self-defense, one in a state of nature and 

another in society. 

Secondly, from the legal perspective, a person would have only a vacuous right 

against the state for protection.132  Sovereign immunity rightfully prevents individuals 

from having any meaningful enforcement of such a right.133  These cases clearly hold that 

the state has no duty to provide particular individuals protection against unlawful and 

unjust attacks.  And I believe these cases to be correct as a moral matter.  The state could 

not function meaningfully if it had to ensure to every individual complete immunity from 

attack; the demands on the state would be too great.  As Blackstone correctly notes, “it is 

a general and indisputable rule, that where there is a legal right, there is also a legal 

remedy, by suit or action at law, whenever that right is invaded.”134  While sovereign 

                                                 
132 Kadish’s argument seems to assert that, in all cases, the state has a strict duty to prevent deadly violence, 
instead of merely providing reasonable protective services, such as police protection. 
133 See, e.g., Warren v. District of Columbia, 441 A.2d 1, 4 (D.C. 1981) (noting “[t]his uniformly accepted 
rule rests upon the fundamental principle that a government and its agents are under no general duty to 
provide public services, such as police protection, to any particular individual citizen”) (quoting, and 
adopting, opinion of Hannon, J.) (internal citations omitted).  See also DeShaney v. Winnebago County, 
489 U.S. 189 (1989). 
134 3 BLACKSTONE, supra note 10, at *23. 
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immunity is an exception to this rule, grounding a core right, like self-defense, in such a 

way that no remedy would ever exist against the entity violating the right simply makes 

no sense.  Further, to the extent the right of self-defense can be vindicated, it seems rather 

odd to vindicate one party’s violation of a positive right (the failure of the state to provide 

protection) by killing someone else (the attacker).  In fairness to Kadish, he does identify 

duties to individuals that attackers violate by their violence, for instance respecting their 

autonomy.135  But he needs to push this issue further.  Kadish correctly argues that, for 

self-defense in society to make conceptual sense, individuals and states have rights and 

duties to each other.  And this does help him explain why a state would be wrong to 

prohibit self-defense.  However, by abandoning the discussion of rights people have 

against each other not to be harmed, he has created this asymmetry:  generally, when an 

entity violates a right, that entity suffers the consequences, not a third party.136  While the 

attacker largely bears responsibility for the state’s failure to provide adequate protection, 

to the extent we have identified only the state’s failure of its duty, it seems that the state, 

not the attacker, should suffer the consequences.  The reason we accept self-defense in 

civil society is that a person who engages in unjust aggression violates the rights and 

interests of both the state and the person whom he attacks.  By violating the rights of their 

victims, attackers may suffer the consequences directly by a victim’s defensive actions 

and because the state has not provided proper security, it has a duty not to interfere in a 

                                                 
135 See Kadish, supra note 101, at 886. 
136 See BOAZ SANGERO, SELF-DEFENCE IN CRIMINAL Law 80 (2006) (citing ARNOLD N. ENKER, DURESS 
AND NECESSITY IN THE CRIMINAL LAW 237 (1977)).  Because Enker’s work is in Hebrew, I reference 
Sangero’s summary of Enker. 
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person’s exercise of self-defense.  Kadish, therefore, is half-right when he examines the 

failure of the state to provide protection, but he is also half-wrong when he abandons the 

discussion of people’s right not to be harmed. 

Additionally, grounding the right as a right against the state does not comport 

with what we generally consider the contours of the right of self-defense.  A person may 

engage in self-defense even as the state attempts to provide protection, and even if the 

state ultimately would be successful in that effort.  And furthermore, the agents of the 

state possess a right of self-defense as they attempt to provide the very protection 

required by Kadish’s right.  In the case of peace officers, it seems odd to argue that such 

agents, by fulfilling the state’s obligations to provide protection, would have their rights 

violated by the state (unless Kadish would argue that a peace officer’s right to use deadly 

force in self-defense derives from a totally different right or power).  Kadish is correct, 

though, to emphasize the role of the state in formulating the right of self-defense. 

2.3.  Utilitarian Theories 

2.3.1.  Act Utilitarian 

 As the name suggests, utilitarian theories justify self-defense in the belief that 

self-defense against unjust aggression maximizes utility.  One version of the utilitarian 

argument, in act utilitarian form, justifies self-defense as an extension of the lesser evil 

justification:  killing someone in self-defense produces less net harm than allowing an 
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unjustified attack to proceed.137  This could apply in all of the cases outlined above, 

including those involving culpable aggressors, innocent aggressors, and law enforcement 

officers.  Unfortunately, such a theory faces numerous intractable difficulties. 

The wide permission to kill aggressors seemingly authorized by self-defense 

constitutes the most problematic objection to act utilitarian theories.  It is commonly held 

that a single individual may kill any number of aggressors, a fact which makes sense 

from an act-utilitarian perspective only if we reduce the utility considerations of the 

attackers to zero.138  Although utilitarian calculations have had wide use (and appeal) in 

determining the proportionality restriction (especially when it comes to determining 

acceptable collateral damage in self-defense or warfare), they have little intuitive appeal 

in ordinary cases of self-defense:  a person need not yield to unlawful and immoral 

aggression simply because a lot of people attempt to harm him. 

 This difficulty strikes at the heart of attempting utilitarian calculations to justify 

self-defense:  by how much do we discount the aggressor’s interests?139  As Mill’s 

quotation of Bentham indicates, it is a cardinal principle of utilitarian thought that 

“everybody to count for one, nobody for more than one.”140  Yet, the harms faced by the 

aggressor and the victim are often equal; for instance, in a self-defense situation 
                                                 
137 See RODIN, supra note 16, at 51; Robinson, supra note 74, at 3 n.4.  It should be noted here that the 
literature often treats the lesser evil justification as a utilitarian or consequentialist theory, see, e.g., RODIN, 
supra, at 51-55; David Wasserman, Justifying Self-Defense, 16 PHIL. & PUB. AFF. 356, 357-61 (1987), and 
I have done so here for this reason.  Re’em Segev objects vigorously to this, arguing that one can use 
deontological theories to measure the amount of evil.  See Re’em Segev, Fairness, Responsibility and Self-
Defense, 45 SANTA CLARA L. REV. 383, 434 (2005).   
138 See Wasserman, supra note 137, at 359. 
139 See Kadish, supra note 101, at 882. 
140JOHN STUART MILL, Utilitarianism, in ON LIBERTY AND OTHER ESSAYS 129, 199 (John Gray ed., Oxford 
Univ. Press 1991) (1863).  
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involving deadly force, both face the threat of death.  A fortiori, this becomes a problem 

when the aggressor bears no moral responsibility for the threat, such as the cases 

involving automatons or insane aggressors.141  

 A utilitarian might object here that we must take into account the collateral 

consequences of aggression.  The aggressor’s and victim’s well-being are only one part 

of the analysis.  When an aggressor improperly attacks a victim, other consequences 

occur.  The community feels less secure if aggressors may attack people without cause.  

In addition to feeling insecure, allowing “attack on demand” fundamentally would disrupt 

people’s way of life and make social interaction fairly difficult, if not impossible.  Thus, 

utilitarian calculations can accommodate why we should have a preference for victims 

rather than aggressors. 

 While this objection correctly provides reasons why a utilitarian justification 

could accommodate some cases of self-defense, utilitarian justifications still remain 

inadequate, for now self-defense becomes predicated on public knowledge of the defense 

occurring.  Suppose in example (A) Randolph attacks Floyd at a time and place where 

they are the only two people who exist in the world.  (And this example can be 

reconstructed so Randolph and Floyd have a violent encounter in society but in a time or 

place where no one would become aware of it.)  At such a time and place, it would still 

seem Floyd possesses the right of self-defense; nevertheless, this right cannot be 

grounded in any notion of public utility.  But, as noted, utilitarianism does not provide a 

                                                 
141 See Kadish, supra note 101, at 882. 
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mechanism—consistent with its principles that everyone’s utility should count equally—

where Randolph would have a right of self-defense. 

The problem of discounting utility becomes further acute when a victim employs 

deadly force to stop a non-deadly but significant threat, such as to prevent rape, 

kidnapping, or serious bodily injury that would not result in death.  As Kant (almost) 

correctly notes, “There is no likeness or proportion between life, however painful, and 

death . . . .”142  Although, in subsequent chapters, I will attempt to defend deadly self-

defense against very serious non-deadly threats, to kill an aggressor in response to a non-

deadly threat is certainly somewhat disproportionate for the reason just indicated.  Indeed, 

Blackstone wrote, in rebuttal to Locke: 

But we must not carry this doctrine to the same visionary length that Mr. 
Locke does, who holds “that all manner of force without right upon a 
man’s person puts him in a state of war with the aggressor, and, of 
consequence, that, being in such a state of war, he may lawfully kill him 
that puts him under this unnatural restraint.”  However just this conclusion 
may be in a state of uncivilized nature, yet the law of England, like that of 
every other well-regulated community, is too tender of the public peace, 
too careful of the lives of the subjects, to adopt so contentious a system, 
nor will suffer with impunity any crime to be prevented by death unless 
the same, if committed, would also be punished by death.143 
 

                                                 
142 IMMANUEL KANT, THE METAPHYSICS OF MORALS 105 (Mary Gregor ed., Cambridge Univ. Press 1996) 
(1797). 
143 4 BLACKSTONE, supra note 10, at *181-82 (footnote omitted).  The justification of self-defense to 
prevent violent felonies rooted, at common law, in the fact that the criminal would be executed anyway has 
become obsolete with the general abolition of capital punishment throughout the country, excepting only 
certain cases of aggravated murder.  Tennessee v. Garner, 471 U.S. 1 (1985).  The use of the death penalty 
for treason, 18 U.S.C. § 2381, and related political crimes, remains in doubt in light of these decisions, but 
rape, kidnapping, and even murder without aggravating factors do not merit the death penalty under current 
law in the United States and many foreign countries.  See, e.g., Kennedy v. Louisiana, 128 S.Ct. 2641 
(2008); Coker v. Georgia, 433 U.S. 584 (1977). 
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This issue presents a serious problem for the utilitarian since, while Kant’s statement is 

probably a bit extreme, it highlights an important point:  extinguishing life is something 

totally different in kind from allowing life to continue in a compromised state.  This is 

hard to justify solely with utilitarian calculations.   

  Furthermore, it also seems intuitively that the consequences of a specific 

defensive act do not matter in the way that the act-utilitarian would suggest; if self-

defense is rooted in utilitarian calculations, not only do we drive the attackers’ interests to 

zero, but (except when determining proportionality) we also ignore society’s utility as 

well.  Our intuitions generally comport with the idea that a janitor not contributing much 

to society could kill permissibly, in self-defense, a person who contributes great utility 

like Albert Einstein or a scientist on the verge of creating a vaccine for HIV.144  

Furthermore, certain collateral consequences are irrelevant.  In example (A), Floyd could 

kill Randolph permissibly in self-defense, even if, by doing so, he would spark a riot145 or 

a family feud lasting a hundred years. 

An act utilitarian might dig in his heels here and deny that our intuitions allow 

some of the killings above.  Perhaps the person killing Einstein is only excused.  This 

position would break from the current state of the law, but this break can lead the act 

utilitarian to make a further claim:  laws and morality are not coextensive, and good laws 

(even ideal laws) may disallow defensive actions that are morally permissible (and 

perhaps vice versa).  Laws and morality serve different functions.  Criminal laws are 

                                                 
144 See Wasserman, supra note 137, at 359; RODIN, supra note 16, at 53-54. 
145 Wasserman, supra note 137, at 359. 
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general commands, meant to be publicized.  Morality, unlike laws, can be more sensitive 

to individual cases and details.146  Sensitivity to these details can lead to one final 

consequentialist claim:  the moral objective should be to maximize autonomy, not merely 

protect rights.  This claim may be applied to cases of heavily skewed numbers.  Suppose 

one victim faces multiple attackers (e.g., twenty attackers to make the numbers heavily 

skewed).  Perhaps it is not morally permissible for one aggressor to kill so many people.  

At most, the defender is excused, and, just like other excused attackers, bystanders cannot 

come to his aid. 

In response, I first would disagree with creating a large gulf between the law of 

self-defense and the morality of individual actions.  I concede that law and morality are 

not perfectly coextensive, and that criminal law, as general commands, cannot adequately 

resolve every case.  Nevertheless, the distinction between legal and moral self-defense 

must be kept to a minimum for a few reasons.  The permissibility of self-defense involves 

very fundamental interests of autonomy and other rights.  Individuals who successfully 

act in self-defense can impose very serious and fundamental harms on aggressors.  

Classifying an individual defensive action as legally justifiable (or even excusable) but 

morally wrong means that aggressors could suffer these harms without any legal 

protection or redress.  While many moral harms are not subject to legal redress, moral 

harms that result in physical injury and create significant public externalities generally 

are.  A gap in the other direction—maintaining an act of self-defense is morally 

                                                 
146 My thanks to Jeff Brand-Ballard for raising this objection. 
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justifiable but legally wrong—also causes significant injustice.  One must keep in mind 

the structure of criminal law:  if one denies a justification to a person acting in self-

defense, then that person has committed a serious criminal wrong and, unless excused, is 

exposed to significant criminal and civil liability.  This result should not occur in morally 

acceptable cases. 

The act utilitarian’s objection also exposes him to traditional objections against 

utilitarianism.  In making rights and their violations central to my theory of self-defense, I 

am accepting the sanctity and distinctness of persons.  In refusing to accept “maximizing 

autonomy” as a legitimate goal, I am accepting “the underlying Kantian principle that 

individuals are ends and not merely means; they may not be sacrificed or used for the 

achieving of other ends without their consent.  Individuals are inviolable.”147  This is why 

numbers do not matter in the context of self-defense.  One has a right to defend himself 

against an unlimited number of aggressors.  In § 3.4.2, I continue this argument for why a 

consequentialism of rights is wrong in the context of why it would be wrong to outlaw 

self-defense even if we could save more lives by doing so.    

2.3.2.  Rule Utilitarian 

 Rule utilitarian theories suffer from the opposite defect:  they authorize too much 

force.  A rule utilitarian theory would create ex ante rules that govern the use of force in 

all situations based on which rules maximize utility.  Considering, as noted above, that 

the harm caused to the aggressor by proper self-defense is roughly equal to the harm the 

                                                 
147 ROBERT NOZICK, ANARCHY, STATE, AND UTOPIA 31 (1974). 
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victim would have suffered had he been attacked, other considerations must be taken into 

account in justifying why self-defense maximizes utility.  Presumably, such a 

justification would be based on allowing self-defense as a deterrent to unjustified 

force.148  The deterrence rationale creates difficulties, however, when trying to justify the 

traditional, and generally accepted, limitations on self-defense such as strict limitations 

on proportionality and necessity.  Wasserman correctly argues: 

[T]here is no reason to believe that the net savings is increased by the 
retreat or proportionality restrictions contained in existing law.  It is quite 
possible that a rule permitting victims to kill aggressors even when it is 
not, or is no longer necessary to do so might be a more effective 
deterrent . . . .149 
  
If the deterrent rationale of rule utilitarian theory were correct, Kadish argues that 

this also means self-defense would be impermissible in societies that have maximized the 

deterrent force of law.  If enforcement and punishment were perfect, he writes, then no 

marginal utility from deterrence would result from allowing private defense.  As a result, 

one cannot justify private defense in such a society.150  

With good reason, Wasserman rejects this argument, while noting that it 

nevertheless makes an important point.  In rejecting this argument, Wasserman notes that 

there may exist some people for whom punishment would not be a deterrent, in contrast 

to the ability of a victim to fight back.151  For example, an aggressor may enjoy 

committing a crime (such as rape) only when he can commit the crime successfully, and 
                                                 
148 Basing self-defense on a rationale other than deterrence would require some explanation regarding how 
utility considerations ground the preference for some lives (defenders) over others (attackers). 
149 Wasserman, supra note 137, at 360. 
150 See Kadish, supra note 101, at 883. 
151 See Wasserman, supra note 137, at 361. 
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when he can do so, he may make the decision that perpetrating the crime produces 

enough utility to be worth the punishment; however, knowing that victim is able to thwart 

the perpetration of the crime may cause the aggressor to forgo attempting the crime since 

the aggressor’s utility is only high when the crime would be successful.  In addition, one 

must factor in the psychological and other costs on the victim of having a crime 

successfully completed.152  Though both are traumatic, a completed rape is probably 

much more traumatizing than an attempted one.  Nevertheless, Kadish makes an 

important point.  Under normal circumstances, the morality of self-defense does not seem 

contingent solely on the net effects of its consequences.  To make it so contingent reduces 

the existence of any right of self-defense to a permission to use force when it happily 

coincides with maximizing utility.  Utilitarianism has a problem accommodating rights, 

and the right of self-defense is no different. 

  A final approach might be to use a utilitarian or rule-utilitarian formulation in 

limited circumstances.  While one might argue that culpable aggressors deserve any harm 

they receive from victims acting in self-defense, innocent aggressors, unlike culpable 

aggressors, do not have the requisite mental state to warrant suffering consequences for 

their action.  One might conclude, therefore, that certain cases of innocent aggression 

should be addressed by utilitarian consideration, since some notion of desert, based on 

justice, would fail in these cases.  Thus, for instance, one might take account of the 

                                                 
152 See id. 
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relative numbers on each side.  If several potential victims faced one innocent aggressor, 

the balance would tilt in favor of the multiple victims. 

Concluding that innocent aggressor cases should be addressed by utilitarian 

considerations runs into trouble, however, for we generally do not allow individuals to 

kill (morally) innocent people to save other (morally) innocent people.  This violates the 

impartiality requirement of utilitarianism:  everyone’s utility—the innocent aggressor and 

the innocent victim—must be counted equally.  Regarding the case of killing one morally 

innocent aggressor to save more innocent victims, utilitarianism runs into well-known 

difficulties in such typical “use of a person” cases involving intentional killings.  This 

self-defense application of using one person to save many does not seem different in 

kind, for instance, to removing organs from one healthy person to save several patients153 

or directly pushing someone onto trolley tracks to save others.154 

2.3.3.  Lesser Evils Generally 

 An oversimplified view of self-defense might say that a person may defend 

himself when, “the harm or evil sought to be avoided by such conduct is greater than that 

sought to be prevented . . . .”155  In other words, to see whether self-defense is permissible 

                                                 
153 Kadish, supra note 101, at 890.   
154 See, e.g., Judith Jarvis Thomson, Turning the Trolley, 36 PHIL. & PUB. AFF. 359, 362 (2008).  While I 
still disagree with the methodology, utilitarian calculations fare better when the killings are a foreseeable 
consequence of deflecting a threat onto someone else (e.g., standard trolley cases) or otherwise do not 
directly and intentionally use someone to produce the good consequences.  See id. at 374 (observing “[t]he 
more drastic the means, the more strikingly abhorrent the agent’s proceeding.  That, I suspect, may be due 
to the fact that the more drastic the means, the more striking it is that the agent who proceeds infringes a 
negative duty to the one.”). 
155 MODEL PENAL CODE § 3.02(a) (Proposed Official Draft 1962).  The quotation here of the Model Penal 
Code simply illustrates how the lesser evils principle gets defined.  With respect to self-defense 
specifically, the Model Penal Code contains separate sections governing the use of force. 
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in specific circumstances, we weigh the harm perpetrated in an act of self-defense and see 

whether that harm is less than the harm the victim seeks to avoid.  

In some cases, a lesser evil justification might be thought to work.  For example, 

one could have a case where, if someone does not disable his aggressor, (in hindsight and 

objectively speaking) the aggressor certainly will kill an innocent person.  Here, the 

disabling of the aggressor is a lesser evil compared with having the aggressor kill an 

innocent victim. 

 Unfortunately for the proponent of a lesser evil justification, this is not how self-

defense works.  As I have noted previously—and I will note frequently throughout this 

dissertation—self defense involves a risk analysis.  No one engages in self-defense with 

ex ante perfect knowledge, and even ex post facto, it is impossible to determine precisely 

what would have been had a victim not acted in self-defense.  In determining lesser evils, 

one must not balance “disabling an aggressor” with “having the aggressor kill a victim”; 

instead, the question becomes, “May the victim disable the aggressor when there is a high 

probability that the aggressor will harm a victim in a more serious way?”  And now we 

see the first problem in balancing:  we are not merely making a choice between evils, but 

we must factor in the uncertainty inevitably involved. 

Complicating matters even more, regardless of whether one accepts a 

consequentialist conception of the lesser evil rationale or a deontological version, one 

must deal with the hopelessness of trying to “balance” and compare interests not really 

capable of direct comparison.  For instance, how does one measure breaking one’s arm to 
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stop a minor robbery against the loss of property (which loss of property may be 

temporary or permanent)?  All kinds of interests play a part on both ends:  preventing a 

deprivation of property, the fear the victim feels in being robbed, the need to maintain 

law and order, the interests of the criminal in not being harmed, the interests of the 

defender in not being harmed further should he be unsuccessful in his defense, and so 

on.156  Even if utility were the right measure in theory, formulating rules of self-defense 

by objectively measuring and weighing these interests seems impossible.157  And if 

instead of utility or consequences we must make comparative deontological value 

judgments, then we need some fine-grained scale—one that is not ad hoc and can take 

account of the wide variety of cases—that can compare the non-consequential value of 

property and law and order versus bodily integrity.  I do not think adding and subtracting 

such benefits and harms in the way contemplated by a lesser evil defense is possible.  

And were we to create such a scale, we would just repackage deontological self-defense 

rules using “lesser-evil” terminology. 

                                                 
156 Cf. T. Alexander Aleinikoff, Constitutional Law in the Age of Balancing, 96 YALE L.J. 943, 946 (1987) 
(discussing the interests involved when a police officer uses deadly force to capture a fleeing felon). 
157 See id. at 972-77 (arguing that weighing competing interests requires preexisting value judgments 
independent of the weighing).  I am arguing that these calculations are inherently somewhat arbitrary, 
especially when weighing life with other interests (e.g., weighing the life of an aggressor with the harm 
caused to a victim who will be kidnapped but not killed).  I am not merely making a claim that these 
calculations are too difficult to make real-time on the spot judgments, though I certainly find that to be true.  
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2.4.  Wasserman’s Forced Choice Theory158 

 Wasserman argues that the justification of self-defense is rooted in “a critical 

asymmetry between the present aggressor and his victim.”159  In a case of self-defense, 

victims face a choice between themselves dying or killing their aggressors.  Attackers, in 

contrast, do not face this choice since they may cease their attack at any time, thereby 

preventing the need for anyone to get hurt.  Thus, according to Wasserman, the 

permissibility of self-defense derives from the aggressor “forcing a choice between lives 

at the moment that the victim makes [the choice].”160  

Wasserman’s account suffers numerous difficulties, some more serious than 

others.  I will begin with some of my concerns regarding how Wasserman formulates his 

theory.  These concerns will not refute definitively Wasserman’s theory, but they will 

present some difficulties.  From there, I will argue that, even if Wasserman extends his 

theory, a theory of forced choice presents an incomplete theory of self-defense.  Even if a 

forced choice theory were a correct theory of self-defense, one would still need to justify 

why a forced choice in a violent scenario justifies the use of violence, whereas other 

forced choices we face in life do not. Ultimately, I will conclude that we need some 

account of rights to explain why we may use force when aggressors force a choice 

between lives (or suffering lesser harms). 

                                                 
158 Shlomit Wallerstein also has a related theory suffering from similar defects.  Wallerstein’s theory 
merely removes some of the difficulties in applying Wasserman’s theory to innocent aggressors.  See 
Shlomit Wallerstein, Justifying the Right to Self-Defense:  A Theory of Forced Consequences, 91 VA. L. 
REV. 999, 1027 (2005). 
159 Wasserman, supra note 137, at 371. 
160 Id. at 372. 
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As a preliminary matter, Wasserman (like most other philosophers) analyzes only 

self-defense against deadly threats.  While using deadly force to protect one’s life 

undoubtedly is a major aspect of self-defense, analyzing the phenomenon from this 

perspective omits a significant portion of the concept.  We generally maintain that at least 

most of the same requirements that apply to deadly threats, such as necessity, imminence, 

and proportionality, also apply to non-deadly threats.161  Thus, Wasserman would need to 

reformulate his theory, such as by saying that an aggressor “forces his victim to make a 

choice at that moment between being harmed and harming the aggressor.”   

 Even if Wasserman’s theory is extended, however, his analysis is not fine-grained 

enough on several grounds.  No defender, nor indeed any observer, can say for sure 

whether an attacker truly forces a choice between lives:  attackers change their minds at 

the last possible second, weapons fail to fire, projectiles take unpredictable paths, and so 

on.  At most, we can say that an attacker likely will kill or injure his victim, or, from the 

victim’s perspective, that the victim reasonably believes he likely will be killed or injured 

if he did not take defensive action. 

This discussion highlights one of the most significant features of self-defense:  

uncertainty.  Self-defense is always “a preemptive action” which the defender takes “in 

                                                 
161 And, indeed, at least one of these criteria, proportionality, takes on even more importance, for (in 
personal self-defense) a person ought not use an excessive amount of force in defending one’s person 
against a non-deadly threat.  In contrast, except for using too much force that places bystanders at undue 
risk (e.g., defending oneself with a hand grenade in a populated area), it is impossible to use 
disproportionate force when one necessarily defends himself against a deadly threat; one cannot cause more 
damage to a potential aggressor than taking his life. 
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the face of uncertainty.”162  When creating a proper theory of justification, one ought not 

use oversimplified terminology to describe when one may use force.  Assuming, for a 

moment, that putative self-defense is excused rather than justified, then Wassserman 

should have described his permission based on a forced choice as the aggressor “creates a 

significant risk that a choice between being harmed exists at the moment that the victim 

acts in self-defense.”163  At the moment one employs self-defense, he can never be certain 

that the aggressor forces a choice between their lives (or lesser harms); he can be certain, 

however, in the probabilities:  if he does not act, then he will probably die (or be hurt). 

 While extending Wasserman’s theory by taking account of non-deadly threats and 

probabilities would improve his theory, forced choice theories remain an incomplete 

theory of self-defense.  Wasserman’s analysis creates difficulties when evaluating 

situations in which peace officers defend themselves while performing their duties.  

Offenders rarely attack law enforcement officers simply for the sake of it.  Rather, such 

violence occurs as part of an attempt to escape or defeat the officer’s attempt to perform 

his duties.  As situation (E) indicates above, one of the prominent features of when law 

enforcement officers defend themselves is that their pursuit of individuals—and their 

refusal to desist or retreat in the face of aggression—largely make them responsible for 

the “forced choice” between lives.   

                                                 
162 Ferzan, supra note 43, at 714. 
163 As I noted in Chapter 1, one may also attempt to justify putative self-defense on the grounds that a 
victim justifiably may use force whenever he reasonably believes the aggressor will kill or injure him.  See 
Ferzan, supra note 43, at 731.  In this case, the victim need not be certain that he will be killed (and, in fact, 
ex hypothesi, the victim’s view is erroneous), so the analysis would be in terms of subjective risk and 
probability. 



 64 

Of course, one might still try to say that the person unlawfully using violence has 

created the forced choice.  The person unlawfully using force has neither moral nor legal 

permission to engage in an attack, so it may seem that, by definition, he forces the 

decision.  However, this seems a too artificially contrived and narrow definition of 

“forced choice.”  If the officer simply retreats, no one will be killed, and no forced choice 

occurs, so to say a forced choice is even present is erroneous.  However, assuming that a 

forced choice occurs because officers have a legal obligation to enforce the law against 

that particular individual (and the days of officers being held personally responsible for 

an escaping criminal are long over), at best, it seems that officers play a large role in 

forcing a decision. 

It seems obvious that we cannot hold officers responsible for their role, when 

lawfully performing their duties, in forcing the decision to use force.164  To say that peace 

officers ought to retreat would be completely perverse since it would condone violence 

against officers as a way of avoiding submitting to the judicial process.  This would 

provide a major incentive for criminals to resist arrest in all circumstances, and such a 

rule could not exist consistent with any system of justice.  Officers must possess the 

power to contribute to the “forced choice” when exercising the powers of their office. 

 A stronger objection Wasserman could make to what I have said above is that 

situation (E) is really a “mixed situation”:  it combines elements of self-defense but also 
                                                 
164 I should emphasize that I am referring only to officers using defensive violence against unjustified 
aggression aimed at harming the officers.  I am not referring to officers who use force, not in self-defense, 
but to effect an arrest.  Except in narrow circumstances, officers making arrests are generally prohibited 
from using deadly force to stop escaping suspects, even if the arrests cannot be effected without the use of 
such force.  See Tennessee v. Garner, 471 U.S. 1 (1985). 
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of law enforcement.  As a result, since there is more to this situation than merely self-

defense, any theory of self-defense will not explain fully the situation. 

 Insofar as this objection recognizes that this is not a paradigm case of self-

defense, this objection has merit.  However, in response, it must be remembered that the 

paradigm case is one of several related instances where the use of violence appears to be 

authorized when one’s person is threatened.  In this case, most of the triggering 

conditions of self-defense—the unjustified, imminent threat—remain the same; it is only 

the condition of necessity that seems to have a different analysis.  Despite this substantial 

difference, their relatedness lends more credence to the view that this type of action 

should be analyzed as a branch of self-defense rather than under some completely 

different theory.  Wasserman’s account, however, provides no justificatory power for this 

case. 

 Most problematically, forced-choice theory only provides, at best, a justification 

for the moral asymmetry between aggressors and defenders.  Wasserman provides no 

explanation of why “forcing a decision about lives” ought to authorize one to use 

violence.  People face “forced decisions” all the time:  to pay one’s taxes or go to jail, to 

work or suffer from poverty, and so forth.  While he undoubtedly is correct that one may 

use force under the circumstances he describes, at the very end of the article, he notes that 

forced-choice theory assumes that aggressors have some “fault” for the attack.165  This 

leaves him, at best, only capable of justifying self-defense against culpable aggression. 

                                                 
165 Wasserman, supra note 137, at 378. 
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 It should be noted, however, that the theory I outline below bears a substantial 

resemblance to Wasserman’s forced-choice theory in paradigm self-defense situations.  

But this is because the “forced choice” supervenes on other important facts:  the right not 

to be harmed unjustifiably and the inability to seek redress through the courts.  Only with 

these background concepts will a “forced choice” theory justify the moral asymmetry 

between aggressors and defenders. 

2.5.  Doctrine of Double Effect 

Though it is not clear to which view he personally subscribed, Augustine 

explicated a view that to kill in self-defense demonstrated an undue attachment to earthly 

life.166  Perhaps building on this, Aquinas held the view, similar to the current doctrine of 

double effect, that a private person could not permissibly kill an aggressor intentionally.  

However, one permissibly can kill an aggressor if it is the unavoidable and unintended 

consequence of defending oneself.  In this case, the action of self-defense has two effects:  

the good effect, protection of one’s life, and the bad effect, the killing of the aggressor.  

The victim, Aquinas writes, following the legal tradition, must use proportionate force 

when defending himself.167  

In contrast to private individuals, soldiers, judicial, and executive governmental 

officials, acting within the duties of their respective offices, may kill a person 

intentionally.  In this case, the permissiveness derives from the fact that they act for the 

                                                 
166 AUGUSTINE, POLITICAL WRITINGS 213-15 (Ernest L. Fortin & Douglas Kries eds., Michael W. Tkacz & 
Douglas Kries trans., Hackett Publ'g Co. 1994). 
167 THOMAS AQUINAS, SUMMA THEOLOGIAE, pt. II-II, Q. 64, at 209 (Fathers of the English Dominican 
Province trans., R. & T. Washbourne, Ltd. 1918). 
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public good.  As Anscombe notes, the right to kill “does belong to rulers precisely 

because of that threat of violent coercion exercised by those in authority which is 

essential to the existence of human societies.”168  These officials still do not act morally, 

however, if they kill from private hatred; they must kill only out of duty to the common 

good.169  Thus, Aquinas (and Anscombe, following in the tradition) outline a two-part 

view of self-defense:  private citizens may never kill intentionally—deadly force in self-

defense must be the unavoidable byproduct of intending to defend oneself; and 

government agents may kill intentionally because they act for the public good, and the 

preservation of society necessitates their actions.170 

In more modern texts, although slightly varying formulations of the doctrine of 

double effect exist, they usually consist of the four criteria Joseph Mangan identified as 

being present in Aquinas’s writing.  Mangan expresses the doctrine of double effect as 

follows: 

A person may licitly perform an action that he foresees will produce a 
good effect and a bad effect provided that four conditions are verified at 
one and the same time: 
1)  that the action in itself from its very object be good or at least 
indifferent; 
2)  that the good effect and not the evil effect be intended; 
3)  that the good effect be not produced by means of the evil effect; [and] 

                                                 
168 G.E.M. Anscombe, War and Murder, in THE DOCTRINE OF DOUBLE EFFECT:  PHILOSOPHERS DEBATE A 
CONTROVERSIAL MORAL PRINCIPLE 250 (P.A. Woodward ed., University of Notre Dame Press 2001). 
169 AQUINAS, supra note 167, at 210.  Bracton outlines a similar view.  See 2 HENRY BRACTON, ON THE 
LAWS AND CUSTOMS OF ENGLAND 340-41 (Samuel E. Thorne ed. & trans., Harvard Univ. Press 1968). 
170 In subsequent chapters, I largely will agree with this justification for why governmental agents have 
wider permission to kill in self-defense. 
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4) that there be a proportionately grave reason for permitting the evil 
effect.171 
   

Because the first and fourth criteria are largely unproblematic, I will address these first.  

Then, I will address the third criterion since I think it poses a considerable degree of 

difficulty for the doctrine of double effect’s justification of self-defense.  Because, in 

part, of these difficulties, T.A. Cavanaugh argues, “[t]he third criterion ought to be 

abandoned as either redundant or erroneous.”172  I will address the second criterion last, 

since I will argue that, even if we can dispense with the third criterion, the doctrine of 

double effect nevertheless cannot explain and justify self-defense adequately. 

2.5.1.  First Criterion 

 The first criterion, that the action be good, poses little difficulty to cases of self-

defense.  As Uniacke correctly notes, “[i]n general to seek to preserve one’s own life is a 

morally legitimate end.”173  I do not find this commonly held belief to face a significant 

counterargument and will, thus, only briefly discuss reasons why one might reject it. 

In order to refute it, a person can take one of two strategies.  First, one could 

adopt a totally pacifist strategy.  I do not intend this section to constitute a full rebuttal of 

pacifism, but I will simply say here that I find the argument that it is never permissible to 

use violence to stop an attack irrational.  If morality commands total pacifism, no 

effective barrier would prevent some individuals, at their will, from unjustly harming 

other individuals.  Morality cannot demand such a result. 
                                                 
171 Joseph Mangan, An Historical Analysis of the Principle of Double Effect, 10 THEOLOGICAL STUD. 41, 
43 (1949). 
172 T.A. CAVANAUGH, DOUBLE-EFFECT REASONING:  DOING GOOD AND AVOIDING EVIL 31 (2006). 
173 UNIACKE, supra note 39, at 99. 
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Alternatively, one could adopt the religious argument Augustine put forth.174  As I 

have noted above, Augustine’s dialogue (to which view Augustine may or may not have 

subscribed personally) has the character Evodius argue that self-defense grants one a 

permission, but not necessarily a duty, to defend his life.  Either the soul has eternal life 

or it does not, and Evodius argues the two possibilities as follows:  “[i]f . . . life can be 

removed from the soul, then it should be despised; if it cannot, then there is nothing to 

fear.”175  A person need not defend chastity since the victim has no responsibility for its 

violation.176  As a result, killing in self-defense demonstrates an improper attachment to 

temporal goods. 

But this argument has an obvious difficulty:  its dependence on an immortal soul.  

Without that (and perhaps even notwithstanding that), one can easily identify the harms 

involved when one is killed (or harmed) unjustly.177  And as far as defense of chastity is 

concerned, mounting such a defense does not derive merely from one’s concern about 

remaining chaste; plenty of other trauma occurs to the victim, both physical and 

psychological.178 

Further, even accepting pacifism or a religiously-based argument may not suffice 

to make the action inherently bad.  It would depend, in part, on how one described the 

                                                 
174 AUGUSTINE, supra note 166, at 213-15. 
175 Id. at 214-15. 
176 Id. at 215. 
177 See, e.g., JEFF MCMAHAN, THE ETHICS OF KILLING 189-94 (2002) (discussing the harms caused by 
killing). 
178 See, e.g., JUDITH HERMAN, TRAUMA AND RECOVERY:  THE AFTERMATH OF VIOLENCE—FROM 
DOMESTIC VIOLENCE TO POLITICAL TERROR 7-74 (1997) (discussing many of these effects).  See infra 
§ 4.2.2 for a brief discussion. 
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action.  A pacifist, for instance, would see violence as inherently bad and, therefore, 

would classify violent self-defense as inherently base.  An action described as “violent 

self-defense,” combined with a pacifist philosophy, would run afoul of the first 

criterion.179  If we describe the action, instead, as “saving one’s life,” then neither the 

pacifist nor the follower of Augustine (or a similarly-based religious view) would object 

to the action as inherently wrong.180 

Thus, I find that the first requirement is easily met.  Only by accepting pacifism or 

a religiously-based argument can one claim that preserving one’s own life is not a 

legitimate end.  Neither will do. 

2.5.2.  Fourth Criterion 

The fourth requirement also seems largely unproblematic in analyzing cases of 

self-defense.  At a minimum, it merely requires proportionality between an evil effect and 

the good effect sought to be obtained.  Virtually every theory and law of self-defense that 

I have ever examined, including all theories identified above, contain some requirement 

that a defender use proportionate force when employing self-defense against an attacker. 

 Although the proportionately requirement, as a basic requirement, is largely 

uncontroversial,181 Uniacke notes one potential problem.  We can satisfy the 

requirements, including the proportionately requirement, imposed by the doctrine of 

                                                 
179 Cf. CAVANAUGH, supra note 161, at 26-27 (noting that inherently base acts cannot be justified by the 
doctrine of double effect). 
180 My thanks to Mark Murphy for this point. 
181 By “as a basic requirement,” I am not denying that determining what is proportional in an actual case 
may be controversial, but I am saying that the requirement that self-defense be proportional does not 
generate any significant controversy. 
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double effect in certain cases of self-preservation involving two morally innocent 

individuals.  She discusses, as an example, the case of two shipwrecked individuals who 

cling to a plank so that they will not drown.  Unfortunately, the plank can hold only one 

person, and so one person knocks the other off the plank so that both will not drown.182  

She notes that, in this case, all four criteria above may be met; nevertheless, this does not 

seem sufficient to ground a right of self-preference such that one shipwrecked person has 

a permission to remove the other from the plank.183  Instead, since both individuals are 

innocent and both liable to die, we need some further reason why “a proportionately 

grave reason for permitting the evil effect” encompasses an act of preference for 

ourselves over others.  Here, she says, the doctrine of double effect falls short. 

 While Uniacke’s analysis is interesting, I am not sure one needs to analyze the 

fourth requirement thoroughly.  The doctrine of double effect mainly fails because the 

second and third requirements do not need to be (and often are not) satisfied in 

permissible cases of self-defense.  I will now turn my attention to the third requirement:  

that the evil effect cannot be the means of accomplishing the good effect. 

2.5.3.  Third Criterion 

 The third criterion requires that the evil effect not be the means by which one 

produces the good effect.  This requirement causes the biggest difficulty for supporters of 

the doctrine, so much so that some proponents advocate abandoning it.  As I have noted 

                                                 
182 Earlier discussions of this case can be found both in 4 BLACKSTONE, supra note 10, AT *186, and KANT, 
supra note 142, at 28. 
183 UNIACKE, supra note 39, at 149, 154-55. 
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above, Cavanaugh argues for eliminating the third requirement “as either redundant or 

erroneous.”184 

Although I will refute this assumption below, I will assume for the purposes of 

this section that one always can satisfy the second criterion:  a defender can intend to 

protect himself, while not intending to kill the attacker.  Even with this assumption, 

proponents of the doctrine of double effect still face a difficult challenge.  In core cases 

of double effect, although the same action produces the intended good effect and the 

unintended bad effect, the unintended bad effect does not directly produce the good 

effect.  For instance, to use one classic case of double effect, pain medication may 

depress respiration; however, it is not by depressing respiration that the medication 

relieves pain.  This stands in stark contrast to cases of self-defense insofar as the good 

effect, preserving one’s life, seems to derive directly from the bad effect—killing the 

attacker.185  

Cavanaugh argues that one can read the third criterion in one of two ways.  First, 

one might argue that “the agent may not intend the evil effect as a means or as an 

end . . . .”186  In this case, which Cavanaugh refers to as the more “charitable” reading, 

the third criterion replicates the second.  Alternatively, one may argue that the evil effect 

                                                 
184 CAVANAUGH, supra note 172, at 31. 
185 I am focusing only on cases involving deadly force since the literature on the doctrine of double effect 
does the same.  I will expand the analysis below. 
186 CAVANAUGH, supra note 172, at 30. 
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cannot cause the good effect, which Cavanaugh claims is “erroneous.”187  Cavanaugh 

gives, as an example, a “tactical bombing case.”188  In such a case where civilian 

casualties are foreseen but not intended and where a military justly bombs a military 

target, it may very well be the case that the civilian damage causes or partially causes 

(notwithstanding the bomber’s intent) the enemy’s surrender.  However, if the evil effect 

is not permitted to cause the good effect, then this bombing is unjust.  A similar 

phenomenon happens in self-defense.  One cannot seriously dispute that, at least in part 

(and often in total), the evil effect—killing the aggressor—produces the good effect, 

saving the victim’s life.  Since it would be absurd to consider the tactical bombing cases 

unjust, Cavanaugh argues that the third criterion must mean something narrower than 

merely the bad effect causes the good effect.  According to him, being a means to an end 

entails causing that end but the converse does not hold.189  Since determining whether 

something is a means requires more than mere causation (i.e., it requires some intent on 

the part of the agent), Cavanaugh argues that we must interpret criterion three as 

redundant with criterion two. 

Thus, it would seem that, if we do not maintain that criterion three is redundant, 

then we must face the fact that self-defense would violate the criterion, since the bad 
                                                 
187 Id.  John Finnis, Germain Grisez, and Joseph boyle similarly refuse to “reduce[] means to cause.”  See 
John Finnis, et al., “Direct” and “Indirect”:  A Reply to Critics of Our Action Theory, 65 THE THOMIST 1, 
32 (2001).   
188 CAVANAUGH, supra note 172, at 30. 
189 CAVANAUGH, supra note 172, at 29.  In their discussion of why “means” refers to something narrow 
than cause, Finnis, Grisez, and Boyle similarly fall back on the question of intention (though, unlike 
Cavanaugh, the intention only from the actor’s perspective).  See Finnis, et al., supra note 187, at 19-31.  
But see CAVANAUGH, supra, at 66-72 (criticizing Finnis, Grisez, and Boyle’s account).  Their article makes 
clear that the actor’s intent takes precedence in determining what constitutes the “means,” so it seems 
difficult to understand how, in their view, the third criterion would operate separately from the second. 
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effect directly produces the good effect.  To refute this, we would need some account of 

how “means” refers to something narrower than “cause” without the narrowing focusing 

solely on intention (and thus being collapsible into the second criterion).  Grisez offered a 

proposal for this in Toward a Consistent Natural-Law Ethics of Killing by developing a 

sophisticated theory of action.190  His theory of action, by focusing on the intent of the 

actor and the “indivisibility of the performance,” attempts to show when we may properly 

divide a complex human action into multiple acts and when there is a unity of action (i.e., 

the action is not divisible).191  Grisez principally concludes “that a good effect which in 

the order of nature is proceeded in the performance by an evil effect need not be regarded 

as a good end achieved by an evil means, provided that the act is a unity and only the 

good is within the scope of intention.”192 

 In response to Grisez’s argument, Uniacke cites the New Catholic Encyclopedia 

to argue that the doctrine of double effect requires the bad effect not produce the good 

effect.193  I think Grisez would respond that the encyclopedia’s definition is precisely the 

type of definition against which he is arguing:  by accepting the encyclopedia’s definition 

double effect becomes unusable, but that is only because that is not the strongest 

formulation of double effect.  Although Uniacke’s criticism falls wide of the mark, 

Grisez’s particular approach from the article above runs into other difficulties relating to 

                                                 
190 Germain G. Grisez, Toward a Consistent Natural-Law Ethics of Killing, 15 AM. J. JURIS. 64, 87-90 
(1970).  I mention Grisez’s argument both because it represents a sophisticated way of narrowing the 
definition of means and because it appears elsewhere in the literature on self-defense.  See, e.g., UNIACKE, 
supra note 39, at 114-130.     
191 Grisez, supra note 190, at 88. 
192 Id. at 89-90. 
193 UNIACKE, supra note 39, at 124-26. 
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the “indivisibility of performance.”194  Grisez quickly abandoned this particular method 

of narrowing means.195  He later noted that it was “a false step caused by failure to 

appreciate the decisive significance of ‘the perspective of the acting person’ and of the 

proposal an acting person develops in deliberation as a possibility for choice.”196  Instead 

of defending a narrower conception of means, Finnis, Grisez, and Boyle and Cavanaugh 

primarily discuss the possibility of intending only the good effect, when the evil effect 

causes the good effect.  Since this is to agree substantially with Cavanaugh that the third 

criterion collapses into the second, I now turn my attention to the second criterion. 

2.5.4.  Second Criterion 

 Double effect theorists usually maintain that an action must meet all four of the 

criteria outlined above in order for the action to be permissible.  Thus, denying self-

defense’s ability to satisfy the third criterion should be sufficient to refute the doctrine’s 

ability to justify self-defense.  However, some theorists (e.g., Cavanaugh) say that the 

doctrine of double effect should eliminate the third criterion; in other words, if an action 

fulfills criteria one, two, and four, then the action is permissible according to the doctrine 

of double effect.  However, even if this were true, self-defense cannot satisfy the second 

criterion:  that the actor intends only the good, not the evil, effect. 

                                                 
194 See Jean Porter, “Direct” and “Indirect” in Grisez’s Moral Theory, 57 THEOLOGICAL STUD. 611 
(1996). 
195 Finnis, et al., supra note 187, at 31-32 (noting that “indivisibility of performance has not been used by 
Grisez in any of his writings on action since 1970, and it plays no part whatever in any of the work on act 
analysis on which we have collaborated”) (internal quotation marks omitted). 
196 Id. at 32. 
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 The question that we must answer is whether a defender engaged in the course of 

violence to protect himself from an imminent threat intends the violence he perpetrates 

against his attacker.  I think the answer is clearly yes.  The deliberate infliction of harm 

under certain narrow circumstances comports with our intuitions on what self-defense 

permits; these intuitions would have to undergo serious revisions to accept a double 

effect theory.  Nevertheless, I will entertain the objection that when we engage in self-

defense we merely intend to protect ourselves.  While in many circumstances we foresee 

inevitable harm to the attacker in defending ourselves, we do not intend this harm; our 

intention is limited in self-defense to protection of our persons. 

Grisez proposes to restrict an intended means “to that which is conducive to one’s 

objective in a positive way, considered precisely insofar as it is conducive.”197  Many 

inevitable and foreseen effects of actions contribute nothing to the end.  As this applies to 

self-defense, Grisez writes: 

Ethically, however, even if an attacker killed by defensive action is not 
killed unintentionally—i.e., accidentally—one defending himself with a 
proportionate response that will in fact be deadly need not turn against 
life, need not regard death (even the attacker’s) as if it were any sort of 
good.  In this sense one who kills in self-defense need not in-tend (tend 
toward) the attacker’s death.198  
 

For Finnis, Boyle, and Grisez, to determine intent one must examine the issue from the 

first-person perspective.199  Did the actor intend to kill or only to stop the attack? 

                                                 
197 Grisez, supra note 190, at 76.  See also Finnis, et al., supra note 187, at 16-19 (analyzing Aquinas’s 
views on self-defense and intention). 
198 Grisez, supra note 190, at 78. 
199 Finnis, et al., supra note 187, at 35. 
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As far as intent to cause harm is concerned, cases of self-defense break into at 

least two categories.200  In most cases, the defender really intends nothing more than 

defending his person and, to this end, mounts a defense to preserve himself.  This defense 

usually solely involves the threat to do harm to the attacker if the attack proceeds, which 

threat prompts the aggressor to withdraw.  But even when a defender in these situations 

actually employs force (as opposed to merely threatening it), the defender’s 

demonstration of his willingness to use force will often cease the assault, whether or not 

the force used actually causes the attacker harm.  The doctrine of double effect might be 

able to justify such cases of self-defense.  In the minority of cases, however, one faces a 

determined attacker, whom the victim must physically incapacitate through violence in 

order to stop the attack.  I disagree with the common description of the “evil effect” in 

these cases as the “death of the attacker” (which follows Aquinas’s original formulation); 

the “evil effect” is more properly described as the physical assault upon the attacker, 

which assault may or may not be lethal but is always prima facie wrong.201  Considering 

the necessity of physically disabling the attacker in a limited set of cases, we must 

describe this action as both self-defense and harming the attacker; one cannot do the 

former without the latter, and thus, we cannot produce the good effect (i.e., protection) 

without the evil effect—causing harm.  A person, when defending himself in these cases, 

must develop and execute a plan of defensive actions that will cause precisely this kind of 

                                                 
200 I will offer the possibility of a third category below:  the high-risk attacker. 
201 By “prima facie wrong,” I mean wrong without proper justification. 
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harm, thereby stopping the attack.202  When a defender develops and executes a plan of 

action designed to cause harm to an aggressor so that the aggressor ceases his attack, he 

acts intentionally:  it is his conscious objective to cause a certain kind of harm.  As 

Uniacke notes, “I am unpersuaded by Grisez’s attempt to include as a case of double 

effect an act of stopping an aggressor which in the circumstances requires lethal force to 

be used against the aggressor.”203  While I think the evil effect is broader than merely the 

imposition of lethal force, Uniacke correctly resists Grisez’s attempt to reformulate the 

doctrine of double effect. 

And calling this a “reformulation” of the doctrine of double effect correctly 

characterizes the result of narrowing the scope of intention the way Grisez has proposed.  

The doctrine of double effect supposedly represents a sufficient criterion of permissible 

action in certain types of difficult cases.  As Joseph Boyle has put it, the doctrine “should 

be understood as a principle of justification.”204  But artificially narrowing intention 

produces results clearly at odds with what the doctrine and our ordinary intuitions 

normally consider permissible.205  As a result, if one accepts Grisez-style revisions, one 

must supplement the doctrine of double effect’s four criteria with other considerations, 

such as justice in killing the innocent, to determine the permissibility of action in a hard 

                                                 
202 The development and attempted execution of such a defensive plan does not foreclose the possibility 
that a fortuitous event abates, in whole or in part, the harm to the aggressor while still stopping the 
aggressor’s attack.  Nor does subsequent relief of the defender that such an event occurred show that his 
original, defensive attack was not intentional.  It only demonstrates that the defender did not desire to harm 
the aggressor for reasons unrelated to the defender’s goal of self-protection. 
203 Uniacke, supra note 39, at 124. 
204 Joseph M. Boyle, Jr., Toward Understanding the Principle of Double Effect, 90 ETHICS 527, 529 (1980). 
205 See CAVANAUGH, supra note 172, at 70-71 (listing some absurd consequences of Finnis, Boyle, and 
Grisez’s conception of intention). 
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case.206  As Cavanaugh notes, “[i]f these authors are correct, one’s act may be justified by 

double effect, yet not permissible.  This profoundly changes the function of [the doctrine 

of double effect] as sufficient to determine permissibility in the relevant hard cases.”207  

These authors have “saved” the doctrine of double effect by effectively abandoning it. 

  As I noted above, as far as intent is concerned, cases of self-defense divide into at 

least two types.  In one type, a victim thwarts an attack by self-protective behavior.  This 

behavior can include threats or active resistance and the victim may or may hurt the 

attacker; the key is that, upon engaging in the behavior, the attacker ceases his attack.  In 

contrast, some cases of self-defense involve determined attackers, in which case nothing 

short of the attacker’s physical incapacitation will stop the improper assault.  I will now 

move past Finnis, Boyle, and Grisez’s account to see if other tests of intention coherently 

can maintain that all legitimate defenders do not intend to harm their attackers. 

 No matter which “test” one employs to determine intention, I find it difficult, in 

the second type of cases, to argue that the victim does not intentionally harm208 his 

attacker.209  The counterfactual test asks if one could produce, in any set of counterfactual 

circumstances (no matter how remote or unrealistic the possibility in actual life), the 

desired result without the evil effect, would the person, in fact, produce that result 
                                                 
206 CAVANAUGH, supra note 172, at 70-72. 
207 Id. at 71. 
208 Again, I think the evil effect is best described as “harming the attacker” not “killing the attacker” since 
not all cases of self-defense involve deadly force. 
209 Jonathan Bennett raises many of the difficulties I outline here.  He examines some double effect cases 
that are used traditionally to highlight what the doctrine of double effect is said to allow and prohibit.  
Failing to find a sufficient principle differentiating allowable and prohibited actions, he ultimately 
concludes, “I can find no unconfused way of driving a moral wedge between them.”  Jonathan Bennett, 
Morality and Consequences, 2 THE TANNER LECTURES ON HUMAN VALUES 47, 107 (S. McMurrin ed., 
Univ. of Utah Press 1981). 
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without the evil effect?210  If the answer is yes, then supposedly the actor does not intend 

the evil effect, even if he foresees its occurrence. 

 The problem with this test is that it does not determine definitively whether an 

actor intends or merely foresees the evil effect.  At most, it determines whether the action 

at issue is a means to the good effects and whether the actor ultimately intends, as an end, 

these good consequences.211  Sterba, thus, attempts to supplement the test by asking 

whether effectuating the evil consequences “help explain why the agent undertook the 

action as a means to the good consequences.”212  Cavanaugh notes that this test can 

justify the collateral damage in the tactical bombing case as a case of double effect.213 

 Unfortunately for the double effect theorist, even Sterba’s complementary test 

will not justify harming an attacker in self-defense.  In many cases of self-defense, the 

evil consequence, harming the attacker, does explain why the agent employed these 

means.  By physically harming a determined attacker, the defender has removed the 

physical capability of the attacker to perpetrate his violence.  In fact, were the evil effect 

not present, the victim’s method of defense (in many self-defense scenarios) would be 

useless.  Thus, asking whether defenders would harm aggressors in counterfactual 

circumstances does not demonstrate that the defender lacks intent to harm the aggressor. 

 Formulating a more general intent test, as Cavanaugh does, still fails to solve the 

difficulty.  Intention, he notes, encompasses a special kind of commitment on the part of 
                                                 
210 See CAVANAUGH, supra note 172, at 87-88 (quoting CHARLES FRIED, RIGHT AND WRONG 23 (1978)). 
211 Id. at 88 (quoting J. Sterba, Reconciling Pacifists and Just War Theorists, 18 SOC. THEORY & PRAC. 21, 
25 (1992)). 
212 Id. at 89 (quoting J. Sterba, supra note 211, at 26). 
213 See id. at 89. 
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a person to engage in a course of conduct designed to realize a certain result.214  Thus, 

when a person intends to do a certain action, he has more than a mere desire; he 

formulates a plan of action by deliberating among the possible ways one may realize the 

result.215  Cavanaugh differentiates intended means and a foreseen effect as follows: 

First, due to its nature as a volitional commitment to a plan of action, an 
intention constrains action; foresight does not.  Second, intention 
characteristically causes both deliberation and further intentions; foresight 
does not.  Third, the intention of a means solves deliberation’s problem; 
foresight does not.  Fourth, intent and foresight differ in terms of their 
directions of fit.  As practical knowledge, intent defines an act as a success 
or failure; as speculative knowledge, foresight does not.  Rather, what 
occurs characterizes foresight as true or false.  Fifth, and finally, if one 
were to lack a specific intent, one’s act could not be named by that intent 
and one’s conduct typically would differ from what it would be were that 
intent present.  However, if one were not to foresee some consequences of 
one’s act, one’s act would not need to be redescribed nor would one’s 
behaviour typically differ.216   
 

 In the face of a determined attack, a defender intends rather than foresees the 

harm he will cause to an attacker.  A victim does not merely deliberate, in such 

circumstances, regarding how he will save his life (though that certainly is a 

consideration); he takes that desire a step further and inquires into what methods will best 

disable his attacker.  The defender, thus, must deliberate among the methods of harming 

the aggressor.  The defender must ask himself many questions regarding how to do so.  

Does he use weapons, noxious substances (e.g., tear gas), or hands and feet?  Where on 

the body of the attacker does the defender attack to produce physical incapacitation?  

                                                 
214 See id. at 94-95. 
215 See id. at 97-101. 
216 Id. at 107 (footnote omitted). 
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Creating a plan of action solves the difficulty of how to cease the attack:  the defender 

will perpetrate certain acts of violence, thereby physically preventing the attacker from 

continuing.  If the defender incapacitates his attacker, we would not answer this “true”; 

we would call it “successful.” 

 The double effect theorist could push back by questioning the necessity of causing 

injury to successfully defend oneself.  Suppose in case (A) Floyd shoots Randolph, who 

is (unknown to Floyd) wearing a bullet-proof vest.217  While the bullet does not kill 

Randolph, the force from the shot temporarily stuns Randolph, thereby causing him to 

cease his attack.  Is Floyd’s defense successful?  If so, were the means he chose to defend 

himself successful?  Based on these questions, what can we say about Floyd’s intent in 

shooting Randolph? 

 In answer to the first question, it seems clear that Floyd has accomplished his 

ends—Randolph’s attack has ceased.  Since Floyd accomplished his objective, we may 

ask whether he did so through his intended means.  If we answer this question no, Floyd’s 

means did not accomplish his ends, then we concede that Floyd intended to save himself 

by killing or seriously harming Randolph, and his plan failed.  (Of course, by luck, Floyd 

still accomplished his ends as an accidental byproduct of his plan’s failure.)  Conceding 

this intent among those acting in self-defense renders self-defense impermissible 

according to the second criterion. 

                                                 
217 This example, and ensuing dilemma, is modified from a version suggested Mark Murphy when 
commenting on an earlier draft. 
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Answering this question with the opposite response does not help either.  By 

saying that Floyd was successful, even though no harm resulted to Randolph, we 

narrowly limit what Floyd intended:  we commit to Floyd’s ability to intend violence 

without intending harm.  (Keep in mind that Floyd has no knowledge of Randolph’s 

bullet-proof vest.)  But if Floyd can intend to use violence to accomplish a legitimate end, 

in circumstances where one believes that violence will cause harm, without also 

intending that harm, then it is difficult to see how terror bombing is impermissible.  For 

using the same logic, in the terror bombing case, one can intend to use violence to scare 

the population to accomplish a legitimate objective (e.g., concluding a just war) but not 

intend to cause the harm that inevitably befalls the population from the bombing. 

 To highlight the intent question in a different context, consider the very high-risk 

attacker scenario.  Before beginning with this example, I would like to reiterate that self-

defense is a crude method of self-help:  it is difficult to proportion force precisely, and 

considerable uncertainty exists in all aspects of a defensive encounter.  Suppose a 

terrorist possesses a bomb in a densely populated area.  If he detonates the bomb, which 

he can do simply by pushing a button in his hand, then he will inflict numerous 

casualties.  Fortunately, a person with a gun sees this and shoots the attacker before he 

can detonate the bomb.  The attacker collapses after getting shot.  In a normal self-

defense scenario, whether or not the attacker has died, we normally consider it unjustified 

to continue harming the attacker past the point of his being incapacitated.  However, the 

appearance of incapacitation in this case still carries a high risk:  the gunshot might have 
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insufficiently incapacitated the terrorist to prevent him from pushing the button in his 

hand.218  Because of the risks involved, it is at least arguable that the defender could 

continue attacking the bomber until the defender was certain that the bomber died.219  

Here is a case where the inherent uncertainty involved in a case of self-defense combined 

with the potential catastrophic consequences of error may permit one to intentionally kill 

another in self-defense.220   It is difficult to understand how one does not intend death 

when nothing less than assuring someone’s death implies epistemic certainty of one’s 

safety. 

 I have little doubt that the doctrine of double effect can provide a sufficient 

justification for many, if not the overwhelming majority, of self-defenses cases.  It gives 

a sufficient justification for why self-defense is limited to necessity, and it provides a 

good reason why we have the duty to retreat when we may do so safely.  Nevertheless, I 

think there exist many core cases of self-defense, especially those against determined 

attackers and occurring in a state of nature, where the defender aims at more than mere 

                                                 
218 In a normal self-defense scenario, severe incapacitation usually suffices to stop the attack.  This 
generally applies even to armed attackers, since using weapons still requires some degree of dexterity.  
However, pushing a button is a much easier physical task, and as a result, it makes the terrorist in this 
example infinitely more dangerous, even if he is mostly incapacitated. 
219 Russia’s special forces controversially may have done this to rescue the hostages in the Moscow 
theater.  See BBC, How Special Forces Ended Siege (Oct. 29, 2002), at 
http://news.bbc.co.uk/2/hi/europe/2363601.stm. 
220 One might still object that the defender in this case is justified only in incapacitating the aggressor, and 
the death results from uncertainty as to whether someone has been incapacitated.  If one knew for sure that 
the person was incapacitated, then the force would not be justified.  In response, I would argue that the 
purpose of this case is subtly different.  The example is designed to show that the inherent uncertainty 
involved the case, in part, justifies the defender in using additional force to help ensure a certain result.  
One could, if necessary, reformulate the hypothetical example to posit an aggressor who could only be 
incapacitated by being killed and then ask, in that circumstance, whether the defensive killing was 
intentional.  
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self-preservation:  he aims to disable his attacker.  The doctrine of double effect does not 

explain these cases.  At best, we can defend a much weaker version of the second 

criterion:  we should never desire the bad effect,221 nor should we intend the bad effect 

except to produce the good effect.  But this reformulation of the second criterion, 

combined with my doubts about the third criterion, leaves the doctrine of double effect 

badly emasculated.  

There is one additional shortcoming in using the doctrine of double effect to 

justify all cases of self-defense.  The doctrine cannot explain the cases described in the 

first section of government officials who defend themselves while performing their duty.  

In the latter cases, like Aquinas did with an account of the public good, we need to 

supplement the doctrine with something else.  This final point is meant only to 

demonstrate that the doctrine by itself can never be a complete explanation and 

justification of the right of self-defense.   

2.6.  Conclusion 

 I have attempted to demonstrate in this section why the common justifications 

proffered for self-defense do not offer a complete explanation and justification.  Some 

theories, such as rights theories, can explain why we devalue an attacker’s life; the 

problem, then, becomes that it cannot explain why we limit self-defense to cases of 

absolute necessity, when facing an imminent attack.  Other theories, such as the doctrine 

                                                 
221 See David K. Chan, Intention and Responsibility in Double Effect Cases, 3 ETHICAL THEORY AND 
MORAL PRAC. 405 (2000) (arguing that the moral distinction in double effect cases derives from desire not 
intent). 
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of double effect, create tensions with our intuitions that we may kill attackers 

intentionally and cannot explain why governmental officials receive additional 

permissions to use force. 

 In the next chapter, I will examine, and expand upon, the social contract and 

natural rights theories, including those of Locke and Pufendorf, as well as the writings of 

Kant and others.  These theories provide a groundwork for a more plausible theory of 

self-defense.  These theories of self-defense, on which I will build, examine the right 

from a three-pronged perspective.  The first two prongs consist of the relationship 

between the attacker and the defender.  The third prong, only existing in civil society, 

involves the relationship between individuals and a sovereign authority.  I will argue that 

the presence of a sovereign authority substantially curtails the right of self-defense 

compared with the right in a state of nature.  Thus, I will conclude that the right of self-

defense is quite broad and robust in a state of nature but severely limited when 

individuals are bound by the jurisdiction of a sovereign government that can remedy 

violations of their rights. 
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CHAPTER 3:  POLITICAL PHILOSOPHY AND LIMITATIONS ON THE RIGHT OF SELF-

DEFENSE 

3.1.  Introduction 
 

Within social contract theories, especially those in the Protestant natural law 

tradition, we can find two primary themes regarding self-defense.  The first focuses on 

the justification for why individuals may use force.  This justification usually bases the 

moral acceptability of using force in either the aggressor’s lack of reason or his culpable 

decision to engage in violence.  This former justification is problematic since aggressors 

often do possess reason, while the latter has the opposite problem—justifying force 

against innocent aggressors.  The second theme within the natural law tradition concerns 

the relationship between persons, and the effect entering into civil society has on those 

relationships.  I will begin with the latter theme, since it presents a way to advance the 

discussion on rights theories.  In the next chapter, I will come back to the more 

controversial and difficult question, namely why individuals may use force against an 

aggressor. 

My primary thesis, in this chapter and the next, is that the discussion justifying 

self-defense has been hampered by examining “the right of self-defense.”  In fact, the 

“right of self-defense,” especially within the realm of civil society, is itself a cluster right 
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comprising rights not to be harmed, to due process of law, and powers of the state to 

compel obedience to its laws, including its method of adjudicating disputes.222 

In this chapter, first, I will demonstrate what makes self-defense problematic, 

even in fully justifiable cases.  People who act in self-defense redistribute harms they 

were about to receive to another person, the aggressor.  Unilaterally taking such action, in 

exigent circumstances, creates the same kinds of difficulties Locke identified as being 

problematic with decision making generally in a state of nature. 

 I will argue that, because self-defense shares the deleterious attributes of decision 

making in a state of nature, private violence in civil society must be reserved only for 

those circumstances where the civil authority is unable to intervene.  Preemptive force 

too soon undermines the authority of the state.  Political theory, thus, explains the 

strictness, in civil society, of the necessity and imminence requirements of self-defense, 

which limit the permissibility of private violence in civil society to when such force is a 

necessary response to imminent danger. 

After justifying the strictness of the necessity and imminence requirements based 

on political theory, I will entertain a challenge from Kimberly Kessler Ferzan.  Ferzan 

                                                 
222 My discussion in this chapter largely focuses on the moral right to use force.  Substantial uniformity 
exists both within the Anglo-American legal tradition and outside of it concerning the basic parameters of 
the legal right of self-defense.  These laws generally require defensive force be necessary (or the defender 
reasonably believes it to be necessary) to defend against a proportionate, unjustified threat.  Generally, I 
believe that the moral right to use force is coextensive with the legal right, as it exists in the United States 
and elsewhere.  Thus, since the moral and legal rights mostly are coextensive, what I say in justification of 
the moral right can be applied to justify the legal right as well.  Jurisdictions do vary widely, however, on 
the finer details of the legal right.  Some jurisdictions, for example, impose no duty to retreat before 
defending oneself, while others generally require it before using deadly force.  My subsequent discussion in 
this and later chapters should clarify where I stand on the duty to retreat, the rules relating to bystanders 
defending potential victims, the use of deadly force to defend property, and other major issues on which 
jurisdictions have created disparate rules. 



 89 

argues that the necessity and imminence requirements exist in a state of nature, not only 

in civil society.  As a result, their origin is based on moral theory, not political theory. 

 I will respond to Ferzan’s objection by examining the necessity and imminence 

requirements in a state of nature and civil society.  While I will agree with Ferzan that the 

existence of the necessity and imminence requirements derive from moral theory, I will 

argue that the necessity and imminence requirements that exist in a state of nature are 

fundamentally different from the requirements existing in civil society.  In a state of 

nature, the necessity and imminence requirements are ill-defined and not strict.  In 

contrast, private violence in civil society is permissible in much narrower circumstances.  

Thus, I will conclude that while Ferzan may be correct that moral theory explains the 

existence of the necessity and imminence requirements, she cannot explain their 

strictness without political theory. 

The final part of this chapter will justify the Moral Obligation Argument.  This 

argument maintains that states have a moral obligation to extend a right of self-defense to 

their citizens.  I will argue that states have an obligation to extend a right of self-defense 

against both culpable and innocent aggressors.  My argument primarily will be 

conceptual:  it is incoherent to view the state as a protector of rights in circumstances 

where it cannot protect those rights and where no satisfactory remedy exists for the 

violation of those rights.  This will lead to states having a moral obligation to extend a 

right of self-defense against deadly threats.  In the next two chapters, I will give a 

justification for self-defense in cases involving non-deadly threats, property rights, and 
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other non-core cases.  While I will argue for the permissibility of private violence in these 

cases, I will not view states as having the absolute moral obligation to extend rights of 

self-defense, except where aggressors pose deadly threats.   

3.2.  The State as the Substitute for Private Violence:  Necessity and Imminence

 Philosophers often write that the state seeks to have a monopoly on the use of 

force.223  While the utopian ideal for any state would consist in never having to use force 

or violence to compel obedience to its laws, short of this unrealistic goal, the state does 

seek to limit the use of force by private citizens—and even by its own officers.  In other 

words, all use of force (not including the “force” involved in actually administering 

judicially authorized punishment) constitutes a suboptimal state of affairs.  

Understanding why this is so helps explain, in part, why self-defense is permissible 

                                                 
223 See, e.g., John Locke, A Letter Concerning Toleration, in POLITICAL WRITINGS 390, 400 (David 
Wootton ed., Hackett Publ’g Co. 2003) (1685).  Locke does view self-defense as an exception to the rule.  
Id.  Christopher Morris has written a powerful argument that the traditional view of state sovereignty is 
mistaken.  See CHRISTOPHER W. MORRIS, AN ESSAY ON THE MODERN STATE 199-204 (1998) (arguing that 
states do not possess a claim to monopolize the legitimate use of force).  Most of my conclusions (though 
not my underlying justifications) are compatible with Christopher Morris’s views.  For example, Morris 
argues that enforcement and coercion are not necessary parts of the concept of government.  See id. 174-99, 
200-01.  The state may be authoritative insofar “as its directives are meant to be reasons for action.”  Id. at 
176.  If people accept these preemptive reasons, then no need for coercion occurs.  Thus, according to 
Morris, one can at least conceive of a state without enforcement authority.  If Morris’s argument is correct, 
this undermines my conceptual argument for the state’s enforcement powers, though not my ultimate 
conclusion.  Using Morris’s view, the justification for states possessing certain types of enforcement power 
would comprise certain empirical facts (e.g., lack of compliance with the law) combined with reasons why 
the state should have the enforcement power.  Once it is established that the states have this power, the rest 
of my argument should hold (e.g., the state’s possession of this power can explain why law enforcement 
officers have no duty to retreat).  The only part of Morris’s argument that is especially troubling for my 
argument is his view that private institutions within a state can authoritatively exercise state-type powers.  
If he is correct about this, some of the limitations on private parties exercising a right of self-defense may 
not apply to those private persons who have this authority.   



 91 

(morally and legally) within civil society only in narrowly defined circumstances, i.e., 

only when necessary in response to a proportionate threat.224  

 3.2.1.  Redistributing Harms without a Neutral Judge 

Social contract theorists, especially those in the Protestant natural law tradition 

(e.g., Locke) provide several reasons explaining why, absent full and perfect compliance 

with its laws, a state seeks a monopoly on the use of force.225  A state seeks this 

monopoly on violence for two sets of reasons.  First, only the state has both the authority 

and capability to provide impartial administration of justice.  Second, private violence 

can undermine public confidence in the sovereign authority. 

 Before proceeding, I should make one further note. Although social contract 

theorists emphasize the principles I am about to explicate, I do not see these principles as 

limited to those who possess a contractarian political philosophy.  When describing the 

right of self-defense, contractarians approach self-defense as a “residual” that cannot be 

bargained away.226  In contrast, I see the principles given below as resting on an 

assumption that a state has an obligation to vindicate people’s rights in a neutral forum.  

This view rests on a belief that providing a forum to do justice is a necessary, core 

function of any government; it does not rest on postulating an actual or hypothetical 

bargain among citizens. 

                                                 
224 This sentence is not intended to be an exhaustive list of criteria for permissible self-defense. 
225 Kaufman discusses many of these philosophers’ positions.  See Whitley Kaufman, Self-Defense, 
Imminence, and the Battered Woman, 10 NEW CRIM. L. REV. 342, 354-60 (2007).   
226 See, e.g., David Gauthier, Self-Defense and the Requirement of Imminence:  Comments on George 
Fletcher’s Domination in the Theory of Justification and Excuse, 57 U. PITT. L. REV. 615, 616 (1996). 
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  Private violence, even in self-defense, can interfere with the state’s rights and 

obligations to do justice both to the victim and the aggressor.  Consider a widely held 

principle of justice:  no one should be a judge in his own case.  Where someone possibly 

has committed a legally wrong action against another and, by virtue of this wrong action, 

has made himself liable to suffer consequences, a neutral magistrate should determine 

both whether, in fact, the individual committed the wrong and the consequences deriving 

from that wrong action.227  Individuals subjected to this process should have due process 

of law and all the rights encompassed by such a concept. 

Before justifying this principle, one should note a few of its features.  This prima 

facie rule applies virtually to all legal harms228 committed by individuals regardless of 

whether those individuals are culpable or non-culpable, and irrespective, in the latter 

case, of the reasons for their non-culpability (e.g., insanity or automatism).  Thus, the 

insane attacker might not deserve punishment for his violent actions, but to make that 

determination, society guarantees the attacker (and, indeed, the victim and larger society) 

due process of law.  Further, society does not merely punish an attacker for his unjustly 

violent conduct.  The civil law system attempts to have unjust aggressors compensate 

victims for their injuries.  Even if, therefore, an insane attacker may be criminally 

excused, whether he owes civil compensation can depend on considerations in addition to 

culpability.  In individual cases, a neutral magistrate would make these determinations as 

                                                 
227 See LOCKE, supra note 96, § 124.  See also id., § 13; KANT, supra note 142, at 94.  Cf. 2 FREDERICK 
POLLOCK & FREDERIC MAITLAND, supra note 8, at 574. 
228 This rule, as noted, is prima facie.  A few harms, including exceedingly trivial harms, sometimes reach 
beyond the principle. 
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well.  This means that the law attempts to remedy for the public and private damages 

caused by unjust violence.  These remedies occur in a way consistent with law and 

(assuming a just system) securing rights for all involved. 

What justifies the requirement of having a neutral magistrate to adjudicate 

claims?  Kant argues that the claim is conceptual:  one cannot be the subject of rights 

claims and, concurrently, the enforcer of those claims.  I explicate his argument in § 4.4, 

and I give some reasons why I believe his argument to be persuasive.  David Gauthier 

provides a different theory for the importance of a neutral magistrate.  His theory 

provides additional reasons to support a general prohibition against private violence.  He 

argues that having a neutral magistrate dispense justice works to everyone’s advantage by 

replacing private preemption and retaliation with public deterrence and punishment.229  

Individuals who make these types of determination in their own cases often favor 

themselves over the other party.  This means that individuals may think violations of their 

rights have occurred when, in fact, they have not.  And assuming a violation has 

occurred, egoism (and animus towards the other side) may cause a victim to take more 

than his due.230  Finally, even if the individual seeking redress has taken only his due, the 

other side (and perhaps society at-large) may perceive otherwise, and this perception may 

cause many of the same difficulties as if the perception were true.  According to 

Gauthier, a public system of justice prevents individuals from undertaking the costs of 

private violence (thus benefiting the victim), and it prevents the negative externalities that 

                                                 
229 See Gauthier, supra note 226, at 619. 
230 See id. at 618-19; LOCKE, supra note 96, § 124.  See also LOCKE, supra, § 13. 
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may occur when individuals take the law into their own hands (thus benefiting the 

aggressor).  These considerations also justify extending due process of law to the guilty 

and innocent alike.231 

As I have noted above, I am working backwards in creating a theory of self-

defense.  The discussion I have just put forth about punishment and distributive justice 

can lead to an immediate objection.  This objection argues that it is wrong to examine 

self-defense in the context of retributive and distributive justice.  Self-defense is not 

punishment meted out in the streets, and many differences exist between the institution of 

punishment and the nature of self-defense.  For instance, the morally guilty are subject to 

punishment, not the innocent aggressor; yet, our intuitions maintain that we may defend 

ourselves against both.232    

Insofar as the objection rejects self-defense as punishment, this is correct, but this 

misses the point of my discussion.  As I stated at the beginning of this dissertation, self-

defense remains a rather odd and, in many ways paradoxical, principle.  The ability to 

resolve disputes peacefully and to ensure, within its jurisdiction, peace and security 

constitute core functions of any sovereign authority.  Accounts of self-defense generally 

begin with the assumption that standard self-defense cases exemplify paradigm instances 

where individuals may employ violence against another, notwithstanding the prima facie 

                                                 
231 See Gauthier, supra note 226, at 619. 
232 See Kaufman, supra note 76, at 20 (referring to our right of self-defense against all unlawful aggressors, 
including morally innocent ones, as one of the “widely accepted features of that permission . . . .”). 
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duty not to cause harm.233  In contrast, my argument begins by noting that this conception 

of self-defense only partially tells the story. 

Self-defense shares many of the deleterious attributes that plague decision making 

in a state of nature.  Individuals, acting on their own behalf and (exacerbating the 

situation) under duress decide whether they justifiably may use force against another and 

attempt, sua sponte, to proportion the amount of force they may use.  One cannot obtain 

permission in advance to use force on a particular occasion; society renders judgment on 

the force’s justifiability only ex post facto. 

Bernhard234 Goetz’s case illustrates the potential difficulties plaguing those who 

engage in violence to defend themselves.  I will use his case to illustrate my second set of 

reasons why self-defense is suboptimal:  private violence can undermine public 

confidence in the sovereign authority.  Goetz is the so-called “subway vigilante” because 

he shot four youths on a subway train.  The four teenagers had surrounded him and asked 

for money, but Goetz believed the youths’ request was actually the beginning of a 

robbery.  The reasonableness of Goetz’s beliefs and the proportionality of his response 

became major issues in his trial.235 

Goetz’s case caused enormous controversy within the country.  Many citizens felt 

that Goetz’s actions were justifiable based on his fears, while others felt he acted too 

                                                 
233 See, e.g., Thomson, supra note 79, at 283. 
234 Goetz’s first name is properly spelled “Bernard,” but I am using “Bernhard” because that is how it 
appears in the legal documents involving his case.  See Jonathan P. Hicks, Goetz Enters Independence 
Party Race (July 29, 2008), City Room, at http://cityroom.blogs.nytimes.com/2008/07/29/goetz-enters-
independence-party-race/. 
235 Ultimately, he only was convicted of illegally possessing and carrying a firearm.  People v. Goetz, 529 
N.Y.S.2d 782 (N.Y. App. Div. 1988), aff’d, 532 N.E.2d 1273 (N.Y. 1988). 
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prematurely.  Many others (forty-three percent in one poll) went further and argued that 

crime was so persuasive that citizens had a right to use force as vigilantes.236  Goetz’s 

acquittal on all charges (other than criminal possession of a weapon) caused considerable 

racial tension.237  

While Goetz’s case is not a paradigm example of self-defense, the aftermath of 

the case demonstrates the hazardous nature of private violence in society.  Self-defense 

takes place in a state of uncertainty, and differing views over the reasonableness of the 

fear and the response of a defender can create considerable tension within society.    

In addition, the defender’s actions can create tension with the institution of 

government.  A major purpose of having government is to protect against and, where that 

fails, limit violence within society.238  Acting in self-defense expresses a person’s belief 

that, in the circumstances, the institutions of government are not available to protect the 

person.  In other words, when a defender acts in self-defense, he acts, in part, on the 

belief that the governmental institution has failed to accomplish a key governmental 

function:  to protect his security and rights.  The more often individuals have to act in 

self-defense, the more likely defenders and other citizens will believe that the 

government cannot adequately protect them, thereby further undermining public 

confidence in the government.  When the public accepts the justifiability of an instance of 

                                                 
236 See Robert D. McFadden, Poll Indicates Half of New Yorkers See Crime as City’s Chief Problem, N.Y. 
TIMES, Jan. 14, 1985, at A1 (late ed.). 
237 See David E. Pitt, Blacks See Goetz Verdict as Blow to Race Relations, N.Y. TIMES, June 18, 1987, at 
A1 (late ed.).  The youths were African American while Goetz was white. 
238 See, e.g., HUGO GROTIUS, THE RIGHTS OF WAR AND PEACE 55-57 (A.C. Campbell trans., M. Walter 
Dunne 1901); SAMUEL PUFENDORF, ON THE DUTY OF MAN AND CITIZEN ACCORDING TO NATURAL LAW 49 
(James Tully ed., Michael Silverthorne trans., Cambridge Univ. Press 1991). 
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self-defense, they generally also must believe that the governmental institutions could not 

provide the requisite protection in that case.239  The tension self-defense creates with civil 

society influenced primitive English law.  To quote Harper, James, and Gray, “The 

principle that a person wronged must appeal to the courts that justice might be 

administered under the law was carried so far as to preclude even defense of the 

person.”240  A person in ancient England who committed homicide in self-defense 

“deserve[d] but need[ed] a pardon.”241  

In addition to the lack of confidence created by crime, acting in self-defense can 

create other tensions with government.  The legal right of self-defense empowers 

individuals, sua sponte, to suppress violations of their rights.  When individuals 

successfully act in self-defense, they have supplemented public remedies for rights’ 

violations with private remedies.  As I believe the Goetz case demonstrates, public 

confidence in government can be undermined when public institutions are seen as 

ineffective but private remedies appear to accomplish the task.  These events contribute 

to the public acceptance of private force in lieu of governmental (e.g., police) 

intervention.  As Harper, James, and Gray write in their discussion of ancient England, 

“Self-help, generally, was frowned on by the judicial agencies of a weak central 

government, whose first function was to maintain peace and order.  If people were to take 

the law into their own hands to redress wrongs against them, the threat to public order 
                                                 
239 Outlawing self-defense would make this public perception problem worse, as it would compound the 
apparent injustice defenders face. 
240 1 FOWLER V. HARPER, FLEMING JAMES, JR. & OSCAR S. GRAY, HARPER, JAMES AND GRAY ON TORTS 
§ 3.11, at 355 (3d. 2006). 
241 Id. (quoting 2 FREDERICK POLLOCK & FREDERIC MAITLAND, supra note 8, at 277). 
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was obvious.”242  When citizens repeatedly and necessarily remedy rights violations 

themselves, the frequent necessity of self-defense can have a destabilizing effect not only 

in the confidence of the government to perform core functions but also on the public’s 

acceptance that the state, in most circumstances, ought to possess a monopoly on force.  

3.2.2.  Do Defenders Have Authority to Vindicate their Rights? 

The difficulties Locke identifies with respect to private parties enforcing their 

rights (e.g., showing bias in their own favor) provide one set of difficulties with self-

defense in civil society.  The Kantian conception of rights offers a different challenge for 

private violence and gives further justification to the claim that private force, even when 

justifiable, creates some tension with civil society.  Any right, such as a “right to 

autonomy,” contains two distinct elements:  a claim of entitlement and an enforcement 

claim.243  The former “specifies what a person has a right to; the enforcement claim 

specifies whom the right is held against, and how.”244  

In Locke’s view, if an individual has an entitlement, then the entitlement implies 

the power of enforcement.245  Locke writes: 

[T]he law of nature would, as all other laws that concern men in this world 
be in vain, if there were no body that in the state of nature had a power to 
execute that law, and thereby preserve the innocent and restrain offenders. 
And if any one in the state of nature may punish another for any evil he 
has done, every one may do so: for in that state of perfect equality, where 
naturally there is no superiority or jurisdiction of one over another, what 

                                                 
242 1 FOWLER V. HARPER, FLEMING JAMES, JR. & OSCAR S. GRAY, supra note 240, § 3.11, at 355. 
243 Katrin Flikschuh, Reasons, Right, and Revolution:  Kant and Locke, 36 PHIL. & PUB. AFF. 375, 383 
(2008). 
244 Id. 
245 See id. at 389. 
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any may do in prosecution of that law, every one must needs have a right 
to do.246 
    

When entering civil society, one transfers this enforcement authority, excepting from this 

transfer immediate self-defense because the sovereign cannot assist in the emergency. 

Kant articulates a different conception of rights.  For Kant, a claim to enforcement 

is conceptually part of having an entitlement.  When a person declares that he has a right 

to something, he attempts to exert a judgment about the legitimacy of his claim.  But 

while individuals may have a claim, it does not follow that individuals have the authority 

to enforce their claims upon others.  When individuals enforce their own claims, 

according to Kant, they stand in contradictory positions:  on the one hand, they claim to 

have certain rights, which rights derive from a reciprocal relationship among equal 

people; on the other, in announcing authoritatively that they have these claims and 

attempting to enforce them, they are standing in a position of superiority to those against 

whom they seek redress.247  Unlike Locke, who believes individuals have authority in the 

state of nature (and some residual authority in civil society) to enforce claims of rights, in 

Kant’s view, only a sovereign possesses proper authority to enforce rights.248 

Kant’s challenge, then, provides a different way in which self-defense may be at 

odds with civil society.  Self-defense aims to vindicate rights, particularly one’s right to 

autonomy.  The vindication of one’s right to autonomy may not be merely imperfect, as 

Locke would argue, but defenders may lack proper authority to vindicate rights at all. 

                                                 
246 LOCKE, supra note 96, § 7. 
247 Flikschuh, supra note 243, at 391-92. 
248 Id. at 392. 
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3.2.3.  Self-Defense in Civil Society Must be a Narrow Right 

I will return to the challenge posed by the Kantian conception of rights in the next 

chapter.  At this point, it is important to note the different ways in which self-defense 

creates tension with civil society.  This is not to say that self-defense is illegitimate.  

Neither the Lockean nor the Kantian conception of rights rules out self-defense’s 

legitimacy.  But each conception of rights and duties in civil society provides reasons 

why self-defense is a very limited privilege outside the state of nature.  Private violence, 

including justifiable private violence, has an antisocial aspect that cuts against the 

purposes of having civil society.  Self-defense is permissible, but private violence is not 

optimal.  Most theorists may view core cases of self-defense as a quintessential 

justification (as opposed to merely an excuse).  Though I agree it is a justification, and 

though defenders act permissibly in defending themselves, acting in self-defense is not an 

unqualified good.     

 In contrast to examining self-defense as in tension with the needs of civil society, 

Sangero views self-defense as “simultaneously, a defense both of the autonomy of the 

person attacked and of the social legal order, by means of essential and reasonable 

defensive force against the aggressor who is criminally responsible for his attack.”249  He 

views the harm to the social-legal order as accruing when the defender violates the norms 

of self-defense, for instance, by using excessive force.250  While Sangero correctly notes 

that part of the justification for self-defense derives from defending the “social-legal 

                                                 
249 SANGERO, supra note 136, at 99. 
250 Id. at 71. 
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order,” he fails to appreciate the double-edged nature of self-defense:  as I have argued 

above, even justifiable acts of private violence diminish (or threaten to diminish), 

however incrementally, the public’s confidence in the government’s ability to protect 

them from unlawful attack.  Further, I have argued above that “self-help” of any form, no 

matter how justifiable, can strain sovereign authorities when justifiable acts are perceived 

as wrong by others (including those disadvantaged by the self-help).  And finally, 

aggressors normally have the right to due process of law, but the right of self-defense 

allows defenders to redistribute the harms of an unjust attack unilaterally.  Aggressors 

suffer harms without due process of law and by someone without the normal authority to 

impose such harms. 

Thus, a discussion of self-defense must begin with the conclusion that engaging in 

self-defensive action is a paradigm case of permissible decision making in suboptimal 

conditions.  In civil society, self-defense provides a supplementary and imperfect 

mechanism of protecting one’s interests when the sovereign authority cannot adequately 

protect one’s rights.  But to avoid the kind of difficulties that would be found in a state of 

nature,251 self-defense must remain supplementary to protection offered by the sovereign, 

when an individual cannot avail himself of that protection.  Self-defense must never 

replace the use of courts and law, when those mechanisms can vindicate the interests at 

stake.  Thus, this explains why, even if an aggressor has “forfeited” some aspect of his 

                                                 
251 Kant notes correctly that “war is only a regrettable expedient for asserting one’s rights by force within a 
state of nature, where no court of justice is available to judge with legal authority.”  Immanuel Kant, 
Perpetual Peace, reprinted in KANT:  POLITICAL WRITINGS 93, 96 (Hans Reiss ed., H.B. Nisbet trans., 2d. 
ed. 1991) (1795). 
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right to autonomy by virtue of his attack, defenders nevertheless have a very narrow 

permission to use defensive force.  Defenders may not replace courts of law, and 

therefore, may not use force when it is unnecessary or in retribution for an unjust attack.  

As David Gauthier writes, “Here, the protection offered by the law assures, or is intended 

to assure, the transgressor that his violation will receive the measured response of society, 

and not the arbitrary response of the victim.”252  

I agree with Sangero that “protection of the social-legal order” both helps to 

authorize force253 and provides a justification for limiting the occasions on which force 

may be used.254  With respect to the latter, the suboptimal nature of self-defense implies 

the imminence and strict necessity restrictions, including the duty to retreat.255  By 

requiring violence to be necessary256 to protect against imminent harm, government limits 

the occasions on which private force may be used.  While this does not eliminate the 

tension created by self-defensive behavior, it does mitigate the tension by reducing it to 

only those occasions where the government cannot fulfill its basic responsibility to 

protect those in its jurisdiction.  And, by limiting the occasions on which private force 

                                                 
252 Gauthier, supra note 226, at 618. 
253 I will talk about this in the next chapter, especially as it relates to the law of arrests. 
254 See SANGERO, supra note 136, at 95; Boaz Sangero, A New Defense for Self-Defense, 9 BUFF. CRIM. L. 
REV. 475, 545-48 (2006). 
255 Whether the imminence restriction and the duty to retreat are components of the necessity requirement 
are the matter of some dispute.  Compare, e.g., RODIN, supra note 16, at 41 (arguing that imminence is a 
component of the necessity requirement) with Kaufman, supra note 225, at 348-354 (arguing against 
Rodin’s claim).  In the next section, I will try to synthesize the two positions.  My argument for grounding 
of the imminence requirement would also help ground the retreat rule in all cases. 
256 The actual standard generally involves a reasonable belief of necessity, but I am omitting here the 
epistemic questions involved. 
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may be employed, it preserves the rights of culpable and innocent aggressors who retain 

the right to due process of law.257  

3.3.  Political or Moral Considerations:  What Grounds the Imminence 

Requirement? 

 I have argued above that a proper understanding of the role of the state implies 

that the right of self-defense be limited to those circumstances where private violence is 

necessary to protect against imminent danger.  But from where does the imminence 

requirement derive?  Is it a creation of political theory (as my discussion above seems to 

suggest) or does it come from moral theory?  Kimberly Kessler Ferzan challenges the 

traditional contractarian notion that the imminence requirement is a creature of political 

theory.  She argues that the imminence requirement comes from moral theory, 

specifically by dividing the risks to aggressors and defenders.  I will present her view 

and, presenting Kaufman’s argument, I will present the traditional contractarian/natural 

law view.  Then, I will offer a synthesis of the two positions:  moral theory alone can 

justify only a very weak imminence requirement, but political theory is required to justify 

the strict nature of the requirement in civil society. 

3.3.1.  Ferzan’s Counterargument 

 In Self-Defense and the State, Ferzan attempts to demonstrate “that self-defense is 

conceptually and normatively contained.”258  She begins by noting, like social contract 

theorists, that the state properly exercises power over violence on both “ends” of self-

                                                 
257 Kaufman, supra note 225, at 354-60. 
258 Kimberly Kessler Ferzan, Self-Defense and the State, 5 OHIO ST. J. CRIM. L. 449, 459 (2008). 
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defense.  On the preemptive side, the state has police to detect attempted crimes and to 

maintain peace and security.  Additionally, courts can issue restraining orders, and in 

some cases, individuals may be detained prophylactically.  Similarly, the state is 

intimately involved on the reactive side:  police apprehend criminal violators and courts 

sentence them to punishment.259  Thus, she understands why some (e.g., Kaufman) have 

argued that self-defense appears to occur in the vacuum left by state power. 

 Nevertheless, relying on two real-life examples, Ferzan rejects the claim that self-

defense exists in the space left uncovered by state power.  The first case is the so-called 

“subway vigilante” Bernhard Goetz, whose case I described above.  The second case 

involved a woman named Judy Norman.  Norman’s husband severely abused her, and 

after suffering from many incidents of severe abuse, she obtained a gun and killed her 

husband while he was asleep.260  

 Ferzan asks us to assume, se arguendo, that the state failed in its duties to Goetz 

and Norman.261  Before examining their applicability as cases of self-defense, she swiftly 

rules out any notion that Goetz’s and Norman’s actions could be construed as a form of 

private punishment.  Lethal force262 is disproportionate as a punishment for robbery, 

                                                 
259 See id. at 460. 
260 See id. at 461-62. 
261 In actuality, this claim is quite controversial. 
262 Goetz used lethal force, though he did not kill any of his attackers. 
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kidnapping, or spousal rape; it is considered proportionate to use lethal force to defend 

against these crimes (with the possible exception of robbery).263 

 Because these acts of violence were not punishment, according to Ferzan, we 

must decide whether the lack of effective state protection altered the other border of self-

defense, the border between preemption and self-defense.264  Ferzan, using the war 

between the United States and Iraq as an example, argues that the line between improper 

preemption exists in the absence of a sovereign authority.  With respect to the Norman 

case, Ferzan argues that relying on a political justification for imminence falls short in 

two additional ways.  First, the theory cannot explain the imminence requirement when 

the sovereign cannot intervene before the attack becomes imminent.265  Secondly, the 

imminence requirement “delineates those types of attacks that constitute aggression that 

trigger the right of self-defense.”266  Defenders undertake additional risk by not being 

able to attack until the threat is immediate.  Ferzan’s main point here is that the question 

of apportioning risk—that is, how much risk victims must assume to gain additional 

certainty about the aggressors’ intentions and future actions—is a moral question, not a 

political question.  And therefore, she rejects the idea that the political precedes the moral 

insofar as the legitimacy of self-defense is concerned. 

                                                 
263 Ferzan, supra note 258, at 463-64.  I will justify why lethal force is morally permissible to defend 
against kidnapping and rape in the next chapter.  Whether lethal force may be used lawfully to prevent 
robbery differs by jurisdiction. 
264 Though the distinction of “preemption” versus “self-defense” occurs in the literature, the use of 
“preemption” is unfortunate because self-defense encompasses (at least) preemptive acts to prevent 
immediate harm.  What is clearly meant here by “preemption” is preemption before the threat is immediate. 
265 Ferzan, supra note 258, at 464-65. 
266 Id. at 465. 
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In bringing up the example of the Iraq war, Ferzan is attempting to argue that the 

normative limitations on self-defense transcend the existence of a sovereign authority.267  

While I concede that some imminence requirement exists for ordinary defensive action in 

the absence of a sovereign, I do not believe that Ferzan has asked the correct question.  

Rather than asking if the imminence requirement exists in the absence of a sovereign 

authority, we must ask:  what is the nature of the imminence requirement?  And I think 

we find that the imminence requirement that exists in a state of nature is a very loose 

requirement, grounded in morality, that serves as a rough proxy for necessity.  In 

contrast, the imminence requirement existing in civil society is a very strict requirement, 

grounded in both moral and political considerations.  With respect to imminence, while 

the political may not precede the moral, it does supplement the moral considerations.  

The presence of a sovereign authority transforms this imminence requirement because a 

defender must first avail himself of civil institutions before using defensive force. 

Suppose Russia, a large country with significant military might, seriously 

threatens to annihilate, within twenty-four hours, the State of Georgia, a smaller country 

with less military power.  (For the sake of argument, let us assume that Russia’s threat is 

unjustified.)  Georgia can either preempt today or wait until Russia attacks.  Russia does 

not expect an anticipatory strike.  If Georgia preempts today, before Russia attacks, then 

it will catch the Russians off-guard enough to have a serious chance against repelling the 

                                                 
267 See Ferzan makes a more robust defense of this claim in Kimberly Kessler Ferzan, Defending 
Imminence:  from Battered Women to Iraq, 46 ARIZ. L. REV. 213 (2004). 
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invasion.268  But if Georgia waits until Russia launches its invasion, then the country will 

certainly face annihilation.  May Georgia preempt today?  To answer that question, we 

must understand the content of the “imminence requirement,” and this content will derive 

from the reasons for its existence. 

One set of restrictions on the right to use force derive from epistemic 

considerations related to the necessity requirement.  Because future events are uncertain, 

the further an event occurs in the future, the less certain one can be that the event actually 

will occur.  Suppose Russia’s issued a threat saying it will attack Georgia in five years.  

Many intervening events could prevent the threat from ever being acted upon:  Russia 

and Georgia might settle whatever dispute they are having by another means; Russia 

might not have enough force (or resources) to attack in five years; and so on.  Thus, the 

closer a threat is to materializing, the more evidence a person has that the threat is real 

and only force can avoid it. 

In addition, the imminence requirement partitions some of the risk269 between 

defenders and potential aggressors.  The earlier a person can preempt an attack, the more 

opportunity he has to find a time, place, and circumstance to launch a successful 

preemptive defense.  The longer one waits, the more his situation becomes constrained to 

the point that, when an attack occurs, the aggressor has chosen the time, place, and 

circumstance (which will likely favor the aggressor, to the defender’s prejudice).  On the 

other hand, a large time interval may exist between the time a person develops an abstract 

                                                 
268 This will make the case similar to Israel’s preemptive strike in the 1967 Six Day War. 
269 I am in agreement with Ferzan on this principle, though, as I argue later, not her application of it. 
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intention to attack and the time that he launches his attack.  In that time interval, he has 

the opportunity to change his mind.270  Thus, the imminence requirement divides the risks 

of acting (and not acting) between defenders and aggressors. 

The disadvantage of a necessity-based interpretation of the imminence 

requirement is that the requirement is not very strict.  Backers of a necessity-based 

justification argue that the right of self-defense implies the right of self-defense to be 

effective.271  One may act in self-defense provided he has sufficient epistemic warrant 

that the defensive action is necessary to protect himself.  Imminence provides evidence of 

the necessity, but imminence is not necessity.  There are circumstances, such as the 

Georgia-Russia hypothetical above, where one may need to act in advance of an attack in 

order to defend the attack successfully.   

Other disadvantages of having imminence serve as a proxy for necessity are easy 

to identify.  Dispensing with the imminence requirement creates difficulty in judging the 

level of threat which warrants a preemptive response.272  Threats come in many forms, 

such as conditional threats (i.e.,“do x or else”); indefinite threats of future attack (e.g., the 

Iranian threat to eliminate Israel); threats consisting of a dangerous, but not necessarily 

aggressive, state of affairs (e.g., Iran, in its present state, having nuclear weapons); and 

threats that are dangers in themselves (e.g., someone shooting a gun at someone else).273  

                                                 
270 Ferzan, supra note 267, at 244-45 (citing Joshua Dressler, Battered Women who Kill Their Sleeping 
Tormenters, in CRIMINAL LAW THEORY:  DOCTRINES OF THE GENERAL PART 259, 274-75 (Stephen Shute & 
A.P. Simester eds., 2002)). 
271 See id. at 239. 
272 See id. at 260. 
273 Cf. id. at 255. 
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Eliminating the imminence requirement, Ferzan claims, precludes having any objectivity 

in choosing at what level a threat warrants a response. 

Ferzan offers a different argument for the existence of the imminence 

requirement.  She argues that the requirement “is best understood as the actus reus of 

aggression.”274  The action, in contrast to the threat, has special moral significance 

because it “signifies the breach of the community rules and the lack of equal respect for 

the defender.”275  Aggression violates the rights of the victim and conclusively marks the 

point where peaceful resolution is no longer possible.276  For Ferzan, the proper focus is 

on the aggressor’s actions (which trigger the right to self-defense), not on the defender’s 

necessity, which is a limitation on that right.  

While I find Ferzan’s distinction between threats and action interesting, I do not 

see that line as having the significance she attributes to it.  Contrary to her argument, 

threats are a form of aggression.  They cause (not merely threaten) real harm, and they 

certainly violate an individual’s autonomy (or a country’s sovereignty) by unjustly 

interfering with an individual’s way of life.277  A threatened person may have to take 

substantial precautions to avoid the possibility of injury.  As anyone who has gone 

through an airport knows, these precautions interfere with people’s autonomy, dignity, 

                                                 
274 Id. at 257-58. 
275 Id. at 259. 
276 See id. at 261. 
277 The Supreme Court of the United States has held that threats are not protected by the First Amendment 
because prohibiting such threats “protect[s] individuals from the fear of violence, from the disruption that 
fear engenders, and from the possibility that the threatened violence will occur . . . .”  R.A.V. v. City of St. 
Paul, 505 U.S. 377, 388 (1992). 
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and way of life.  These threats also may inflict significant and debilitating psychological 

trauma. 

Further, countries can face existential destruction from threats, not just from 

aggression.  I find it hard to argue that, during the 1967 Six Day War, Egypt’s 

mobilization of troops on Israel’s border constituted aggression.278  While Egypt made 

belligerent threats, it never attempted to invade.  (In fact, the Soviets instructed them 

specifically not to invade.)  Nevertheless, the massing of troops on the border of Israel, 

while threatening (but only threatening) to invade, significantly harmed Israel.  Israel had 

to mobilize its reserve army, which is a national militia.  This mobilization ground 

Israel’s economy to a halt and put Israel in a tremendously difficult situation:  if Israel 

restarted its economy (which it could only do by demobilizing its army), it would be 

defenseless; but staying mobilized gradually destroyed Israel’s economy, and the army 

could not remain mobilized indefinitely.279  Thus, it faced an existential threat, and it was 

in severe danger.  But the combined Arab armies never aggressed in Ferzan’s sense of 

that term.  Does this make Israel’s use of force unjustified?  I think the answer is clearly 

no.280 

                                                 
278 I am not including in this description closing the Straits of Tiran, which was an act of aggression.  PBS’s 
The Fifty Years War contains an excellent, and mostly first-hand, account of the events.  See THE FIFTY 
YEARS WAR:  ISRAEL AND THE ARABS (PBS 1999).  Michael Walzer also provides a summary.  See 
MICHAEL WALZAR, JUST AND UNJUST WARS:  A MORAL ARGUMENT WITH HISTORICAL ILLUSTRATIONS 82-
84 (1977).  Fletcher discusses the conflict in terms of the imminence requirement.  See Fletcher, supra note 
34, at 557-58. 
279 One cannot point to a particular point in time and say, at that point, the Israeli economy was in imminent 
danger of destruction.  The economic destruction Israel faced was very gradual, but nonetheless, real. 
280 Indeed, Walzer examines the Six Day War as a paradigm case of acceptable preemption.  See WALZAR, 
supra note 278, at 82-85. 
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One might object that these Arab threats qualified as a case of aggression, and 

that aggression, as it relates to permissible self-defense, needs a broader definition than 

the commencement of actual violence.  Perhaps aggression does not merely mean 

“engage in violence”; aggression involves undertaking actions that cause harm. 

This objection has two primary difficulties.  First, accepting the objector’s 

definition of “aggression” would make it difficult to distinguish the kinds of improper 

harm that can be prevented justifiably using a violent defense.  Lots of improper actions 

(e.g., breaking contracts) cause harm, and yet, one cannot prevent these harms with force.  

Secondly, the objection risks collapsing imminence into necessity.  Ferzan is trying to 

distinguish the types of harms that trigger the right of self-defense, so as to argue that 

imminence is separate from necessity.  Expanding the types of harms that call for a 

violent response would not be consistent with the purpose of Ferzan’s argument.  Ferzan 

concedes the imminence standard is not appropriate in all cases.281  Imminence is a rule 

(in contrast to necessity, which she classifies as a standard), and like all rules, she states 

that the imminence rule can include cases that it should not.282  

The overinclusiveness of the imminence requirement that Ferzan identifies 

swallows the distinction she tries to maintain.  Contrary to Ferzan, aggression and threats 

are not separate entities.  Aggression is a type of threat, marked by the possibility of 

imminent physical harm.  Other types of threats do not lead to imminent physical harm, 

and, conceptually speaking, this may distinguish aggression from other types of threats.  

                                                 
281 Ferzan, supra note 258, at 477-78. 
282 See id. 
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But, from a moral perspective, the concept of aggression will not do the work Ferzan 

wants it to do:  while (generally speaking) unjust aggression represents a sufficient 

condition to authorize defensive force, unjust aggression is not a necessary condition.  

And even aggression’s distinctness from threats is the matter of some doubt.  As 

Kaufman correctly notes, aggressors can change their mind and withdraw during 

aggression, just like they can change their mind before aggressing.283  Thus, contrary to 

Ferzan, aggression is not a permanent breach of civil rules—peaceful resolution may still 

be possible after an attack is commenced, provided the defender withdraws from the 

attack. 

And even as a conceptual matter, the significance of aggression has diminished 

with modern technology and weapons.  Imagine the suicide bomber case.  At what point 

does aggression begin:  when the suicide bomber forms his intent to attack, when he 

builds his bomb, when he straps his bomb on and searches for a target, or when he 

attempts to detonate the bomb?  Using Ferzan’s logic, the point at which peaceful 

resolution is not possible is when the person attempts to detonate the bomb.  Since 

detonating an assembled bomb is so easy and fast, waiting until one can verify the 

attempt would skew the risk absurdly in favor of aggressors.  Morality requires no such 

partitioning of risk.  

Ferzan can give no persuasive justification for a strict imminence requirement in a 

state of nature, and I believe none exists.  In a state of nature, the imminence requirement 

                                                 
283 See Whitley Kaufman, What’s Wrong with Preemptive War?  The Moral and Legal Basis for the 
Preventive Use of Force, 19 ETHICS & INT’L AFF. 23, 30 (2005).  
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serves as a corollary of the necessity requirement.  In partitioning risk between aggressors 

and defenders, defenders in a state of nature have a right to resist threats in circumstances 

such that defenders have a reasonable opportunity to overcome the unjust aggression.284 

Contrary to Ferzan, why do I argue that the right of self-defense in a state of 

nature encompasses the right to effective self-defense?  Very simply, I view self-defense 

as a “second-order” vindication of rights.  By this, I mean that self-defense protects one’s 

right to have one’s rights vindicated in a court of law.  In civil society, the courts already 

exist, and one merely must preserve himself long enough for the civil authorities to 

intervene.  In a state of nature, individuals have an obligation to enter into a civil 

condition capable of enforcing their rights.  I do not believe self-defense serves to 

vindicate rights completely, and I will give my argument for why this is so in the next 

chapter.  Nevertheless, as I have argued above, preemptively attacking an aggressor too 

quickly, when in civil society, damages the state’s authority as the guardian of rights.  

Thus, in civil society, the right to a more effective self-defense285 sometimes must yield 

to the rights and interests of the sovereign authority.  But in a state of nature, which by 

definition has no such authority, the only considerations are the relative risks to 

aggressors and defenders.286 

                                                 
284 Fletcher factors the probability that the attack will succeed into the calculus of whether an attack is 
“imminent” for the purposes of triggering the right of self-defense.  See Fletcher, supra note 34, at 570.  
285 I say “more effective” because one cannot know in advance, with absolute certainty, that delay will 
completely make defensive actions completely ineffective.  
286 Interestingly, the United States Constitution has provisions which seem to assume the position for which 
I am articulating.  Individual states may not, sua sponte, “engage in War, unless actually invaded, or in 
such imminent Danger as will not admit of delay.”  U.S. CONST. art. I, § 10, cl. 3.  Note that aggression is a 
sufficient condition for states to engage in war.  But they may also do so in the face of overwhelming 
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Accepting (as I do) that, in a state of nature, the imminence requirement serves 

only as a corollary of the necessity requirement has the easy to identify disadvantages 

(e.g., ambiguity, lack of strictness) I listed above.  By listing these disadvantages, Ferzan 

intends to criticize using necessity as a justification for imminence.  But she fails to 

recognize that outside civil society, the only help is self-help, and no institution exists to 

vindicate rights.  Ferzan’s list of disadvantages is not the result of theoretical problems 

with justifying the imminence requirement in a state of nature as a corollary of the 

necessity requirement; these disadvantages are merely practical problems with living in a 

state of nature.  Outside the civil condition, people do not have to wait until the 

aggressive act because no institution exists for which they should wait:  no collective 

entity will come to their aid and guard their rights.     

3.3.2.  Kaufman and Natural Law Theory 

A second challenge to the imminence-as-necessity argument comes from Whitley 

Kaufman.  In Self-Defense, Imminence, and the Battered Woman, Kaufman argues that 

the imminence rule is independent of necessity and owes its existence to political, not 

moral, considerations.  Drawing from Locke, Grotius, Pufendorf, and others, Kaufman 

argues that the purpose of private defense is to protect rights when the state is unable to 

intervene.  In other words, the state maintains a monopoly on force, except in self-

                                                                                                                                                 
danger.  Aggression serves as a type of threat warranting an immediate response, but the text clearly 
indicates that danger may be imminent without aggression having yet occurred.  Further, the phrase “as will 
not admit of delay” is clearly implying that, if a delay occurs, substantial harm will result.  Thus, the text 
seems to imply that the right of defense that individual states possess is a right to an effective defense. 
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defense.287  In a state of nature, there are three permissible times when one may use force:  

to prevent harm, to stop aggression, and to punish culpable wrongdoing.  The social 

contract transfers prevention and punishment to the state, leaving the individual with the 

power to defend himself.  This transfer constitutes the major distinction between the state 

of nature and civil society.288 

While I am generally sympathetic to Kaufman’s argument, his position requires a 

crucial assumption:  the permission to use force in non-imminent circumstances is 

contingent upon establishing that preventative violence is permissible in a state of nature.  

This, in turn, seems to depend upon demonstrating that states,289 which are in a state of 

nature among themselves, retain executive authority in the state of nature since they have 

not transferred it to a higher sovereign.  This last proposition is controversial; Kant, for 

instance, argues that among equals, no one has the proper authority to enforce the law.290  

Rodin provides a similar argument.291  And without proper authority, preventative police 

action could not be justified.  Below, I will try to modify Kaufman’s political theoretical 

                                                 
287 See Kaufman, supra note 225, at 354-60. 
288 See Kaufman, supra note 283, at 28-31.  Fletcher and Gauthier offer similar contractarian accounts, 
believing that the source for the imminence requirement is political, not moral theory.  See, e.g., Fletcher, 
supra note 34, at 569; Gauthier, supra note 226, at 619.  While they generally agree on rooting the 
imminence requirement in political theory, their two views differ in one important respect.  Fletcher claims 
that the imposition of the imminence requirement, like any other “socially justified prohibition benefits 
some people and harms others . . . .”  Fletcher, supra, at 569.  As I have noted above, Gauthier disagrees, 
saying that the imminence requirement can work to everyone’s advantage “by maximizing the extent to 
which deterrence and punishment replace preemption and retaliation.”  Gautheir, supra, at 619. 
289 Kaufman is discussing Just War Theory, though I assume his argument would generally extend to 
individuals in the state of nature. 
290 See KANT, supra note 142, at 90, 117. 
291 See RODIN, supra note 16, at 173-79. 
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justification for the imminence requirement in civil society so it need not depend upon 

the authority to enforce natural law.  

3.3.3.  Synthesizing Moral and Political Justifications 

The authority of people to enforce natural law in a state of nature is controversial 

and requires accepting arguments from Locke, Pufendorf, or Grotius that a law of nature 

exists and that, among equals in a state of nature, anyone has the authority to enforce it.  I 

do not believe it is necessary to establish that individuals possess executive authority in 

order to demonstrate that the imminence requirement does not pose a significant 

restriction on violence in a state of nature.  Rather than completely rejecting the 

imminence requirement based on political theory, we can justify a weak imminence 

requirement based on moral theory.  As I have argued above by examining and rejecting 

the alternatives, the only coherent justification for the imminence requirement in a state 

of nature grounds it as a proxy for necessity.  One can justify the existence of the 

imminence requirement in a state of nature relying solely on moral theory, specifically 

insofar as the requirement divides the appropriate level of risk aggressors and defenders 

must bear.  As my examples above, indicate, using only moral theory to justify the 

imminence requirement results in a requirement that is weak, ill-defined, and superseded 

in many circumstances by unavoidable necessity. 

In contrast, in civil society, the imminence requirement is a strict one.  As I have 

noted above, I agree with Kaufman and Fletcher that states possess the power to prevent 

and punish improper aggression.  Whether one agrees with Locke, that individuals 
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transfer this power when entering into a social contract, or with Kant, that individuals 

lack authority to adjudicate their own claims, does not matter; a necessary and key 

function of a sovereign is to provide preventative and reactive measures to guard rights 

against improper aggression.  Self-defense is permissible only because state institutions 

cannot provide the requisite protection. 

One may object here that, notwithstanding what I have argued above, imminence 

serves as a proxy for necessity.  In the state of nature, no state exists that can intervene.  

As a result, outside civil society, a broader range of cases of violence will result in 

justified private defense.  When civil institutions are established, police, courts, and 

related social institutions provide a method of avoiding violence.  If someone can call the 

police, for example, then it is not necessary for him to preempt an attack early.  This does 

not show that the imminence requirement has a different philosophical justification.  It 

merely establishes, as an empirical fact, that the existence of state institutions reduces the 

need for private violence. 

I do not deny the objection’s recognition that dividing the appropriate risk 

between defenders and aggressors constitutes one function of the imminence 

requirement.  But my response to the objection is that the objection fails to take account 

of the additional reasons why, in civil society, the imminence requirement is important.  

Being in civil society creates a more expansive set of rights and obligations than being in 

a state of nature.  Like Kaufman and Fletcher, I believe that the imminence requirement 

primarily serves to partition the power between citizens and the state.  Early preemption 



 118 

by a defender undermines the state’s primacy in securing rights and remedying their 

violation.  In other words, preemption too soon undermines a necessary incident of 

sovereignty.  The primacy of the state in vindicating rights has been discussed in § 3.2, 

and will be discussed in the next chapter. 

Because of the state’s primacy as a vindicator of rights, the opportunity for the 

state to intervene preventatively constitutes a key criterion for the permissibility of 

private violence outside the state of nature.  Drawing from The Simpsons, assume Moe 

seriously threatens to kill Homer tomorrow.  Virtually everyone agrees that Homer may 

not use force against Moe until Moe attacks.  In the interim, Homer must rely on the 

state’s institutions for protection (by calling the police, for example).  Homer must do 

this, even though he can be reasonably certain that the Springfield Police—not known for 

their crime fighting acumen—will be ineffective.  The reason that Homer must wait has 

little to do with lingering uncertainty as to whether the police will be effective.  Instead, if 

Homer preempts too soon, he undercuts the state’s legitimacy.  The relevant question is 

not whether the state ultimately will prevent the violence, thereby making private 

violence unnecessary.  Whether one relies on a natural law theory (as Kaufman does) or a 

Kantian theory, the state, not the individual, possesses the primary (and, if Kant is 

correct, the only) authority for adjudicating whether a violation of rights has taken place 
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and, if it has, the consequences that are to follow.  Preemption too early undercuts the 

authority of the state to make this determination.292  

A series of dependent reasons293 justifies the state adopting a tight imminence 

requirement and only a tight imminence requirement.294  These dependent reasons 

include not only an appropriate division of risk between aggressors and defenders but 

also securing aggressors’ right to due process of law (which defensive violence too soon 

may unnecessarily preempt); protecting the authority of the state to adjudicate whether a 

violation of rights has taken place and, if it has, the consequences that are to follow; 

discouraging vigilantism; reducing violent confrontations in society; and maintaining 

confidence in the legal system.  In most circumstances, these aforementioned reasons also 

serve as adequate first-order reasons for individuals to withhold defensive violence until 

state institutions lack any reasonable possibility of intervening.  But when states adopt 

these reasons and create a tight imminence requirement as a result, the existence of a law 

imposing an imminence requirement creates a preemptive reason295 for individuals not to 

defend too soon.  Thus, Homer’s action is constrained by a series of first-order reasons 

and, depending on Springfield’s law, by second-order reasons as well. 

                                                 
292 See, e.g.,  GROTIUS, supra note 238, at 78; Fletcher, supra note 34, at 570; Kaufman, supra note 225, at 
359-60. 
293 On dependent reasons, see JOSEPH RAZ, THE MORALITY OF FREEDOM 41 (1986). 
294 I do concede that a state lacking certain critical institutions may have sufficient reason for adopting a 
looser imminence requirement.  Thus, if a state only provided remedies for previous harms, and had no 
framework for restraining orders, preventive detention, police intervention, or similar prophylactic 
remedies, then a looser imminence requirement approaching that found in a state of nature may be 
warranted.  
295 On preemptive reasons, see RAZ, supra note 293, AT 42. 
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I will now return to Ferzan’s argument.  As I have noted above, in picking the 

Goetz and Norman cases, Ferzan attempts to show that, if the political precedes the moral 

and self-defense “fills in” where the state’s power has left off, then the individual’s right 

to self-defense should begin when the state has failed to provide protection.  In 

formulating her argument, I believe Ferzan looks at the wrong criteria to determine 

whether the imminence requirement holds.  The question Ferzan asks in the Goetz and 

Norman cases is whether the state actually provided sufficient general protection.  But the 

question she should have asked is whether the state could have exerted its power in such 

a way as to vindicate Goetz’s and Norman’s rights without force.  In civil society, self-

defense is justifiable only when the emergency circumstances are such that the 

mechanisms of the state cannot provide sufficient protection.  In core cases of self-

defense, the emergency circumstances provide an ex hypothesi barrier to state 

intervention.  In other words, the threat is so imminent that a person cannot rely on any 

state mechanisms to intervene and protect.  Approving of Goetz’s and Norman’s 

justification outside of an imminent emergency entails affirming the permissibility of 

Goetz and Norman exercising the coercive authority generally reserved exclusively to the 

state. 

  On the other extreme, a state’s pattern of denying protection deliberately to an 

individual or group may very well curtail its legitimacy in some or all circumstances.  

Assume Norman, instead of being a victim of domestic violence, had been a slave in 

antebellum America.  Had she used violence as a means to escape her condition, she 
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certainly would have had a wider permission to use force against her captor.  Slaves had 

no right to access to American courts, and therefore, they received little protection by 

law.296  It would make little sense to require individuals to use the state’s mechanisms for 

protection, when those mechanisms did not allow for any relief.297  Here, again, I am 

distinguishing the erroneous denial of relief with the lack of such relief being available.  

Erroneously denying relief, at best, has a minimal impact on a state’s legitimacy.298  But 

completely removing the right to relief certainly undermines the legitimacy of the state, 

especially vis-à-vis the class of people for whom the state offers no protection.  Failure to 

provide proper protection in any individual case, I do not believe, undermines the state’s 

legitimacy.  As long as the state remains a legitimate state, then it has the authority to 

adjudicate disputes, even if its mechanisms may be ineffective in some cases.  Contrary 

to Ferzan’s argument, a state’s failure to protect particular individuals does not alter the 

landscape of permissible self-defense.  Only when the state itself is a failure, when its 

citizens have returned to the state of nature and the sovereign lacks the authority to 

compel its citizens adjudicate disputes through state institutions, would her argument be 

plausible.  The permissibility of self-defense may come from moral theory.  But 

explaining why self-defense’s permissibility in civil society is (and ought to be) confined 

to very narrow circumstances requires political theory. 

                                                 
296 See, e.g., Scott v. Sanford, 60 U.S. (19 How.) 393 (1857). 
297 When I say “did not allow for any relief,” I mean this strictly as a matter of right.  Of course, antebellum 
institutions may have allowed for relief as a matter of charity or grace.  But to constitute true legal 
protection, individuals must have the right to seek such relief. 
298 I say “minimal impact” because if such denials were ubiquitous, I think one could rightly argue that the 
state was not fulfilling its core functions of protection and redress and, therefore, may not be legitimate. 
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3.4.  Combining a Liberty Right with Disabilities/Immunities:  Responding to 

Objections from Rodin, Kadish, and Finkelstein 

3.4.1.  Liberty Right Plus an Immunity 

Above, I have argued that the limitations on self-defense derive largely from 

political philosophical considerations:  other than in imminent emergencies, individuals 

should not preempt state institutions.  The existence of state institutions creates strict 

limits on permissible violence in self-defense.   The literature on self-defense, 

unfortunately, largely has ignored the political implications of self-defense.299  

In the previous chapter, I rejected Rodin’s claim that the right of self-defense is 

merely relational, as the corollary of the defender losing his right not to be harmed.300  

Now, we see why:  to minimize the damage to society caused by private force, we must 

limit the permission to use force justified by the right of self-defense301 to that which can 

exist compatibly with the duty of government to enforce rights.  Permitting defenders to 

use unnecessary force adds additional strain of unnecessary private conflict on society 

and undermines the legitimacy of government.  Further, as I will argue in the next 

chapter, individuals do not possess the proper authority to vindicate their rights fully.  For 

this reason, the burden of preventing violation of rights primarily belongs to government.  

Rodin is incorrect to assert that the lack of a right not to be harmed by the defender 

implies the right of the victim to use force.  In Hohfeldian terms, the forfeiture of the 
                                                 
299 Claire Finkelstiein, On the Obligation of the State to Extend a Right of Self-Defense to its Citizens, 147 
U. PA. L. REV. 1361, 1365 (1999). 
300 For Rodin’s argument in support of this claim, see RODIN, supra note 16, at 75. 
301 I use the “right of self-defense” to refer to the moral concept, but I think any morally acceptable legal 
rule would be bound by the same restriction.  
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right not to be harmed possessed by the aggressor implies only its jural opposite:  a no-

right.302  But the aggressor having no right only implies, at most, that others have a 

liberty to use force against him.  This liberty right becomes the proper subject of 

regulation.  The government, for the reasons indicated above, generally exercises its 

exclusive power to adjudicate disputes, which requires imposing disabilities on anyone 

other than itself from harming the aggressor.  Kaufman correctly argues that the right of 

self-defense is limited by political considerations.303  

The concept of self-defense as a liberty right rather than a claim-right, which I 

endorse, produces further objections.  Kadish notes that if self-defense remains a liberty 

right, then the aggressor has no right to complain about the force a victim uses in self-

defense.  But a right of self-defense generally asserts more than this, namely, that others 

(including the state) would commit a wrong if they interfered with the victim’s exercise 

of self-defense.304  A liberty right is not sufficiently robust to explain why the state must 

permit self-defense.  Thus, if it is only a liberty right, then the defender has no claim upon 

the state that the state permit self-defense; that is, a defender has no grounds on which to 

complain should the state outlaw self-defense.305 

                                                 
302 See Wesley Newcomb Hohfeld, Some Fundamental Legal Conceptions as Applied in Judicial 
Reasoning, 16 YALE L.J. 16, 30 (1913). 
303 See Kaufman, supra note 225, at 354. 
304 See Finkelstein, supra note 299, at 1366-67. 
305 See Kadish, supra note 101, at 884.  Finkelstein refers to this as the “Moral Obligation Argument”:  the 
state has an obligation not to outlaw self-defense.  She rejects this obligation in her article, On the 
Obligation of a State to Extend a Right of Self-Defense to its Citizens.  I go into further detail below. 
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The political considerations of self-defense offer an answer to this difficulty.  As I have 

assumed,306 a basic duty of the state is to protect its citizens and adjudicate disputes.  I 

have outlined above the difficulties with the state of nature.  The state ought to protect its 

citizens and adjudicate disputes to the greatest extent possible, thereby minimizing the 

kind of harms found in a state of nature.  But ought implies can, and it is irrational to 

assert that the government ought to have a monopoly on force, and it should serve as the 

exclusive authority to protect rights and adjudicate conflict, in emergency situations 

where its institutions ex hypothesi cannot provide the necessary protection or relief.  

Here, then, I am making a conceptual claim about the purpose of government.  An 

irrational contradiction results from saying: 

(A) States ought to have a monopoly on violence in emergency situations 
in order to prevent private violence, protect rights, adjudicate 
disputes; and 

 
(B) An aggressor’s actions, combined with the state’s inability to 

intervene, mean that the state does not have a monopoly on violence 
in emergency situations and, in those circumstances, cannot 
adequately protect rights, prevent private violence, or adjudicate the 
disputes. 

 
Establishing rules effectuating this contradiction would frustrate one of the very core 

purposes in establishing government:  protection of its citizens.  States act practically 

                                                 
306 The debate in political philosophy is generally whether the state is limited to certain forms of protection 
or if it should have additional powers as well.  Compare, e.g., NOZICK, supra note 147 (arguing for a 
minimalist state) with JOHN RAWLS, A THEORY OF JUSTICE (rev. ed. 1999) (arguing, inter alia, that 
governments have a wider responsibility to provide basic goods).  But the idea that a necessary duty (even 
if not sufficient) of the state is to protect its citizens spans widely varying political theories, e.g., Nozick, 
supra, at 23-25, so I need not make particular commitments concerning the full scope of proper authority. 
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irrationally if they are guided by both principles.307  The contradiction itself would be 

significant.  On the one hand, government would be the exclusive vindicator of rights in 

all circumstances.  Especially in the case of imminent deadly threats, it seems that the 

government could not provide any real remedy for the threat at hand.  As a result, one is 

left with a claim-right against others not to be attacked, but if that right is violated in the 

most serious ways, the possessor of the right would have no effective remedy.  One 

would be left with a right in theory only, in reality no right at all.308 

This leads to the conclusion that the state has a Hohfeldian disability309 to 

preclude self-defense, and the corollary of this is that individuals have a Hohfeldian 

immunity against the state’s attempted exercise of that power.  The principle I am 

suggesting is this:  a government lacks a sufficient moral reason to prevent or prohibit the 

private use of force when: 

(1) the person uses force to prevent an aggressor from violating a legal or 
moral duty that will cause harm to the victim’s autonomy; 

 
(2) the use of force is necessary to prevent (or attempt to prevent) the 

duty’s violation; 
 

                                                 
307 See infra note 308 (“However much authority the individual cedes to the state, she does not cede to it an 
authority that the state cannot exercise.”) (quoting Gauthier, supra note 226, at 616).  
308 Gauthier provides a similar argument from a contractarian perspective.  He writes, “In delimiting the 
right of self-defense, the law recognizes its own objective limitations.  However much authority the 
individual cedes to the state, she does not cede to it an authority that the state cannot exercise.”  Gauthier, 
supra note 226, at 616.  He refers to the state as “impotent” at the moment of attack, and the victim of 
aggression, at that moment, “must find herself deprived of the protection that the legal order offers.”  Id. 
309 I am using the Hohfeldian language here somewhat metaphorically to refer to moral rights and 
obligations.  What I am arguing is that a state has a moral duty to refrain from changing the existing legal 
relationships insofar as it would outlaw self-defense, and a state acts morally illegitimately if it attempts to 
outlaw private self-defense.  A number of constitutions do incorporate this as an actual Hohfeldian legal 
disability.  See, e.g., C.A. CONST. art. I, § 1; I.A. CONST. art. I, § 1; P.A. CONST. ART. I, § 1.  
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(3) the duty being violated is a kind of duty310 such that governmental 
institutions cannot provide any reasonably adequate remedy compared 
with the value and interests of what the victim will lose if the harm 
occurs; 

 
(4) in the circumstances, no governmental institution can prevent the 

duty’s violation; and  
 
(5)  the victim’s use of force, in the circumstances, will not violate the 

rights of the aggressor or any bystanders to the conflict.311 
 
In my view, the nature of emergencies during which self-defense becomes permissible, 

specifically the lack of effective protection civil institutions and the inability to remedy 

rights violations meaningfully after the fact, affects second-order Hohfeldian relations 

between citizens and the state.  States act illegitimately when they outlaw self-defense 

entirely out of concern for the aggressor’s interests. 

 I should note, however, that my argument implies that the moral obligation of the 

state does not extend throughout the domain of private defense.  I do not believe that a 

state is morally obligated to extend an individual a right to defend property.  Unlike 

violations of autonomy, states can remedy invasions of property rights through monetary 

damages.  Good reasons may exist (and I think do exist) why a state ought not to outlaw 

defense of property; among other reasons, such a prohibition might encourage theft, and 

the legal system often has difficulty apprehending and prosecuting violators of property 

rights (especially when the property amounts to little value).  But a state has a categorical 

                                                 
310 To meet this criterion, it must true that the kind or type of legal duty violation is such that all violations 
of this type do not have an adequate remedy at law; this criterion would not hold if a specific case could not 
be remedied (because, for instance, a jurisdictional defect stopped a court from having jurisdiction). 
311 This final criterion will get fleshed out more in this and the subsequent chapters. 
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obligation to extend a right of self-defense, in contrast to property rights, where it has no 

categorical obligation to extend a right to defend property.312 

One might question why I have chosen to present the right of self-defense as a 

liberty right combined with an immunity rather than a claim-right.  If it is the case that 

individuals have an immunity against the government prohibiting self-defense, how is 

that any different from arguing that individuals have a claim-right to self-defense against 

deadly threats? 

 My response to this objection is that describing self-defense as a liberty right 

combined with an immunity creates a simpler and more coherent explanation than 

describing the right as a claim-right.  In my view, the liberty right of self-defense extends 

significantly past the immunity against governmental inference.  For example, the liberty 

right encompasses defense of property, whereas the immunity extends only against 

deadly threats.  Thus, a liberty right/immunity based view delineates a core right with a 

broader privilege. 

Of course, one might claim that self-defense against deadly threats is a claim-

right, whereas private defense in other cases is a liberty right.  Such a view would be 

roughly equivalent to what I have outlined here.  However, as I will argue in Chapter 5, 

not only can a government curtail the right of self-defense (such as by denying a right to 

use force to defend property), it may also expand the right, for example, by eliminating 

the duty to retreat when an aggressor threatens force while a person attempts to effect a 

                                                 
312 As I mention in supra note 308, a Hohfeldian legal disability against prohibiting self-defense exists in 
many U.S. states. 
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citizen’s arrest.  Because the state’s power can both expand and curtail the right of self-

defense, I think it is best to present the right as being a liberty right.  The extent to which 

the liberty right may be permissibly curtailed (or expanded) depends upon examining the 

proper powers a government may exercise—and the limitations on those powers.  Using 

powers, immunities, and liberties is an easier way to delineate these authorities and 

obligations than claim-rights and liberty rights, the latter of which may vary from society 

to society.   

My argument against outlawing self-defense also provides a response to the 

dilemma posed by Claire Finkelstein, in her article, On the Obligation of the State to 

Extend a Right of Self-Defense to its Citizens.  Finkelstein attempts to rebut what she calls 

the “Moral Obligation Argument.”  The Moral Obligation Argument, the conclusion of 

which I will defend, holds that because a moral right to self-defense exists, the state has 

an obligation to extend a legal right of self-defense to its citizens.  This obligation derives 

from assuming that self-defense is a claim-right.313  As a claim-right held against 

everyone, the right of self-defense imposes duties upon all third-parties not to interfere.  

In other words, if a defender has a claim-right to protect himself against an unjust attack 

and he holds this claim against all others, the corollary of this is that third parties possess 

a duty not to interfere with the defender’s act of self-defense.  Finally, Finkelstein applies 

                                                 
313 Although I agree with the conclusion of the Moral Obligation Argument, I reject one of its key 
premises—that self-defense is a claim-right. 
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this claim against the state, saying that as a third party, the state would infringe a 

defender’s rights by outlawing self-defense.314  

Finkelstein argues that the Moral Obligation Argument places its supporters in a 

dilemma:  either the right exists only against culpable aggressors or the state does not 

have a duty of non-interference.315  To begin her discussion, she offers the “Fat Man 

Thrown Off a Cliff Case” as support against the proposition that the state has an 

obligation to permit self-defense.  As the name suggests, this case involves a fat man who 

is thrown off a cliff by another man.  If the person at the bottom of the cliff does nothing, 

the fat man will break his fall by landing on him and the person at the bottom of the cliff 

will die.  On the other hand, the person at the bottom of the cliff can redirect the threat in 

some way (such as by raising an awning).  If this happens, it will redirect the fat man 

away from the person at the bottom of the cliff, and the former will die.316 

Finkelstein then modifies the example somewhat.  She writes: 

Suppose the innocent threat sees you about to shift the awning, and he has 
just enough time to pull out a gun and shoot the handle of the awning (he 
is a very good shot).  This would disable you from opening the 
awning.  . . .  [D]oes your right to shift the handle of the awning impose a 
duty on him to refrain from interfering with your attempt to shift the 
awning?317 

 
She has us answer this hypothetical situation by “simply accept[ing]” that the fat man 

may shoot the handle of the awning (whether or not he could shoot the person holding the 

                                                 
314 See Finkelstein, supra note 299, at 1369-70. 
315 See id. at 1367. 
316 See id. at 1369-70.  This example further adapts one created by Nozick and later used and adapted by 
Thomson.  See id. at 1369 n.24, and citations therein. 
317 Id. at 1370. 
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awning).318  And if this is true, she argues, then it seems that the right of self-defense 

does not necessarily override an aggressor’s duty not to interfere with the right of self-

defense. 

Before rejecting Finkelstein’s dilemma, I would first like to fight the hypothetical 

by objecting rather strongly to the use of the fat man example.  Finkelstein, while 

correctly calling the fat man a “threat,” draws conclusions about the scope of self-defense 

against “assailants.”319  But the fat man certainly is not an assailant but rather a hapless 

victim who was pushed off a cliff.  The true assailant is the person who pushed the fat 

man off the cliff in the first place.  The general difference between innocent aggressors 

and non-aggressing threats can be seen in Finkelstein’s discussion of culpable aggressors.  

As she correctly notes, “the [culpable] aggressor has no need to defend himself against 

the victim's counterattack, for the aggressor only has to desist from his own wrongful 

attack and the danger to himself goes away.”320  I certainly concede one can contrive 

“messy” cases where people having equal rights threaten each other’s existence.  The fat 

man case really has little to do with self-defense.  It involves one attacker and two 

possible victims—the fat man and the man at the bottom of the cliff.  That, through their 

actions, the victims—not the attacker—pick who lives and who dies makes the case 

somewhat unique.  But I think it is a stretch to call this “self-defense,”321 and I am 

                                                 
318 Id. at 1370-71. 
319 Id. at 1372. 
320 Id. at 1386. 
321 In such messy cases, the state probably has no reason to show preference for one set of threats over the 
other, and as a result, it may have to stay neutral in the tragic fray by not authorizing or punishing any 
particular person’s actions.  But using ridiculously fringe cases casts a justification into doubt, not 
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unwilling to “simply accept” that true cases of self-defense do not necessarily override 

the aggressor’s rights. 

Other difficulties pervade Finkelstein’s next example,322 which she proffers as 

demonstrating that liberties can override claims.  In this example, a landowner has a 

claim-right to keep others off his property.  (And I accept that the landowner has a claim- 

right to keep others off his property.)  In the meantime, a person attempts to take his sick 

child to the hospital, access to which necessitates crossing the landowner’s property.  The 

landowner refuses permission to cross, and a bystander observes the argument.  Whom 

should the bystander assist?323  

Finkelstein’s argument began by asserting that some cases exist where the 

government might have to resolve a conflict of rights324 in a self-defense situation.  Once 

that occurs, we must either restrict the claim-right to culpable aggression or concede that 

the government may regulate (and thereby interfere with) the right of self-defense.  If the 

latter is true, then the right of self-defense does not imply non-interference by the 

government.325  

The problem with Finkelstein’s use of the landowner example is that the 

landowner’s and the parent’s rights do not conflict.  While a landowner generally has a 
                                                                                                                                                 
necessarily because the justification is bad, but because the case itself muddles what appropriately 
constitutes self-defense in the first place.  It should be unsurprising that the rules of self-defense, and the 
justification for those rules, do not handle well some cases which are related to, but nevertheless properly 
beyond, the scope of self-defense. 
322 The example is originally Thomson’s.  See Finkelstein, supra note 299, at1375 n.35. 
323 Id. at 1375-76. 
324 Finkelstein concedes that defending against culpable aggression would not create a conflict of rights.  A 
conflict of rights would emerge only with innocent aggressors or where an innocent bystander is put at risk.  
Id. at 1384.  
325 See id. at 1378-87. 
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claim-right to keep others off his land, this is a defeasible right.  As a social institution, 

property rights, when fully specified, contain limits when the power of exclusion 

frustrates necessary social goods (e.g., the right of officers to enter with a warrant).  The 

liberty of the parent to enter the property so he can gain access to the hospital denies that 

the landowner possesses a right in those circumstances.  Contrary to Finkelstein’s 

argument, permissions do not outweigh claims. 

Self-defense likewise does not involve a “conflict of rights” but rather requires 

those rights be carefully specified.  I am in agreement with Uniacke, Wasserman, and 

others326 that the attack, at least in part, negates the attacker’s right not to be harmed 

during the attack.  In the next chapter, I will give a full justification for why the attack, 

irrespective of the attacker’s culpability, makes the attacker liable to force in self-defense. 

Here, I would like to draw a distinction that I think Finkelstein and Sangero are 

attempting to make, though in my view each draws the line in the wrong place.  All of the 

cases under discussion, whether the cases of self-defense listed in my introduction or 

people being thrown off of a cliff, involve situations where a person will suffer harm; the 

question involves who, specifically, must suffer that harm.  Will the aggressor harm the 

defender or does the defender have a right to harm the aggressor to avoid harm to 

himself?  Will the man thrown off the cliff be allowed to use someone else to break his 

fall or does the person at the bottom have a right to prevent the falling man from doing 

                                                 
326 See UNIACKE, supra note 39, at 188; Wasserman, supra note 137, at 371-78.  At the end of the article, 
Wasserman adds that the attacker’s guilt also plays a significant role.  See id. at 378. 
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that?  Kant’s plank case327 is also of this character.  In my view, there is a distinction to 

be made between plank cases (including people launched from cliffs and turning the 

trolley type cases) and traditional self-defense cases.  The distinction I would argue is 

this:  in plank-type cases, both individuals fighting to survive possess equal rights.  In 

contrast, in self-defense cases, a moral asymmetry occurs between aggressors and 

defenders.  I do not see this position as question-begging or circular, since I will defend 

why the moral asymmetry occurs in the next chapter.  I will defend the existence of the 

asymmetry in cases of both innocent and culpable aggression, and, in this chapter, I will 

provide a sketch of those reasons now. 

In cases of aggression, including by innocent threats, the state certainly has many 

definitive reasons to prefer the victim over the attacker.  The attacker can prevent any 

outbreak of violence by not initiating the attack.  Unless one hypothesizes unrealistically 

keeping an attack secret, all attacks damage (at least to some degree) the ability of the 

state to provide protection and resolve disputes.  If the victim does not respond to an 

attack, this damage still occurs, whereas if the attack never happens, this damage does 

not.328  Additionally, Finkelstein notes that laws outlawing self-defense would not be 

enforceable, which means that attempting to enforce such laws would damage the state’s 

“normative authority.”329  Further, the conceptual contradiction for which I have argued 

                                                 
327 KANT, supra note 142, at 28. 
328 Cf. Sangero, supra note 254, at 545-46. 
329 See Finkelstein, supra note 299, at 1397-99; Finkelstein, supra note 258, at 635.  Gauthier’s social 
contract perspective leads him to the same result.  He states, “A legal system which failed to recognize the 
justification each person has to act in her own protection in the light of imminent danger, could have no 
valid claim on the allegiance or obedience of those it sought to bring within its sway.”  Gauthier, supra note 
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above is a powerful one.  States limit private violence to prevent a state of war.  It is an 

absurd abuse, however, to apply this general principle in an extreme way to 

circumstances where the state remains powerless.  A state may be able to cause 

aggressors to compensate victims for their aggression and to pay the applicable penalty 

for their rights violations.  But compensation and punishment do not undo the damage of 

harming someone unjustly, and they do not actually make the victim whole.  Thus, 

leaving victims at the mercy of aggressors effectively would condone and effect the very 

state of war that the creation of government seeks to prevent.    Without a conflict of 

rights, the state has no reason to intervene on the side of the aggressor against the 

defender.330 

True conflicts of rights do not occur in self-defense cases, once one specifies those 

rights.  The act of aggression creates a moral asymmetry, and culpable aggression 

exacerbates the asymmetry.  In contrast, the plank cases do involve conflicts of rights.  

There is no principled basis on which one can distinguish between two people seeking the 

same plank to avoid drowning (assuming, of course, one did not deliberately sink the 

boat).  As a result, I think cases involving equal rights should not be analyzed under the 

right of self-defense but are better understood by examining the common-law defense of 

                                                                                                                                                 
226, at 616.  Kant, in The Metaphysics of Morals, makes a similar argument.  With respect to his shipwreck 
example, where two men vie for one plank to avoid drowning, he writes, “A penal law of this sort [i.e., 
prohibiting one from removing the other off the plank] could not have the effect intended, since a threat of 
an ill that is still uncertain (death by a judicial verdict) cannot outweigh the fear of an ill that is certain 
(drowning).  Hence the deed of saving one’s life by violence is not to be judged inculpable (inculpabile) 
but only unpunishable (impunible) . . . .”  KANT, supra note 142, at 28.   
330 Obviously, the state would have reason to intervene when a person went beyond the permissions to harm 
authorized by self-defense.  Thus, for example, a victim would violate an aggressor’s rights where he 
stopped an attack with a grossly disproportionate response.  I will consider this issue in more depth below. 
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necessity, which is suited to sorting out prima facie legal and moral wrongs performed 

under duress.331  

Sangero establishes a different line than I do.  In his view, culpable aggression lowers 

the moral barriers against harming aggressors.  Resisting culpable aggression 

simultaneously defends individual rights (of the person being attacked) and the social-

legal order.332  Innocent aggressors, he argues, do not harm the social-legal order because 

they lack the requisite intent for criminal liability.  Therefore, he views defense against 

innocent aggressors completely differently:  defenders are defending their individual 

interests only.  Balanced against the interests of defenders are the interests of the 

aggressors, who are ex hypothesi innocent parties.  Such a balancing, Sangero argues, is 

best left to the defense of necessity, and defense against innocent aggressors, therefore, 

should not come within the right of self-defense.333  I have above, and I will expand in 

the next chapter, why I believe that a clear moral asymmetry exists between aggressors 

and defenders.  In my view, this is sufficient to bring defensive violence against innocent 

aggression within the right of self-defense. 

Although I disagree with where Sangero has drawn the line, I think he has made 

an interesting distinction.  The right of self-defense is ill-suited to cases where people 

possess equal rights.  Self-preservation is not an unlimited right.  Although one may take 

more liberty to preserve oneself than one would normally have otherwise (e.g., 

                                                 
331 Cf. Fletcher, supra note 15, at 856-57. 
332 SANGERO, supra note 136, at 99. 
333 Id. at 91.  See also id. at 55-56. 
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temporarily driving on the wrong side of the road to avoid a fatal car crash), one may not 

do anything to defend himself.  Pointing to a right of self-defense or the need of self-

preservation does not create a moral asymmetry.  We see this lack of moral asymmetry 

when we ask whether the person who needs a bone marrow transplant to survive can have 

it taken from an unwilling donor.  The answer is no, which means that necessity does not, 

by itself, create the asymmetry.  The right of self-defense, rather, seems to presuppose the 

asymmetry’s existence.  Thus, merely referencing the “right of self-defense” does not 

seem to have the conceptual resources to adjudicate competing claims of survival among 

those with equal rights. 

I would argue that when two people possess equal rights, as in the plank and 

trolley cases, one must look outside self-defense towards necessity to determine how to 

distribute harms among those with equal rights.  But, in my view, aggressors and 

defenders never have equal rights, and so innocent and culpable aggression fall within the 

right of self-defense.  I will discuss innocent aggressors in more depth in the next chapter. 

I would also note that, although I believe the conceptual line I have drawn above 

is correct, in any particular case it may be difficult to determine on which side of the line 

the case falls.  The plank and person being launched from the cliff are, in my view, easy 

cases of necessity.  The insane aggressor, who attempts a murderous rampage in a 

delusional state, would be a case classified under self-defense.  The automaton, for me, is 

a very difficult case because such a person acts only in a very thin sense, and it may be 

hard to distinguish the automaton’s “actions” from a person falling off a cliff.  I would 
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lean towards classifying the automaton in the self-defense category because of the social 

interests in preventing any violence within society.334  But that is a case where I am not 

confident in the distinction.  Nevertheless, that the line between self-defense and 

necessity may get murky in some particular cases does not undermine my belief that the 

correct conceptual line to draw is between those cases where one must choose between 

lives when people possess equal rights and choices among lives where one can draw a 

clear moral asymmetry.335 

3.4.2.  Can a Liberty Right Alone Justify the Moral Obligation Argument? 

David Rodin defends the Moral Obligation Argument from a different angle.  

Like Finkelstein, Rodin argues that self-defense is best understood as a liberty right.  

Nevertheless, unlike Finkelstein, he argues that viewing self-defense as a liberty right is 

compatible with a duty of third parties not to interfere. 

With respect to the claims imposed by self-defense, Rodin argues for two 

possibilities:  either the right of self-defense obliges third-parties to assist or alternatively 

they have a duty not to interfere.336  Only the second possibility concerns us here.  Rodin 

argues that the duty of bystanders not to obstruct an act of self-defense corresponds to a 

claim: 

                                                 
334 What I mean by this is more elaborately laid out in the next chapter. 
335 I should make one final note.  The moral asymmetry I speak of here is a moral asymmetry that is 
relevant in self-defense claims by involving some aspect of aggression or threatening conduct.  A moral 
asymmetry may exist between two people, in a choice between lives, but the moral asymmetry may have 
nothing to do with defensive conduct.  This may be the case where a moral reprobate and a morally 
upstanding person must decide who gets the plank.  Because self-defense is very narrow in the rights it 
partially vindicates and because people generally lack authority to vindicate rights, any moral asymmetry 
will not automatically expose someone to defensive violence. 
336 RODIN, supra note 16, at 31-32. 
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only in the trivial sense in which it is true of any act that I am at liberty to 
perform, that others have a duty not to interfere.  . . .  The point is that 
claims of non-interference have no intrinsic connection to the right of self-
defense, for they are the same set of claims which, for instance, protect my 
liberty to stand on my head while whistling the “Marseillaise.”337 (32-33) 
 
With respect to ordinary third-parties, Rodin correctly describes the situation.  

Bystanders ordinarily have no power to obstruct a person to prevent exercise of any 

action that he has a liberty right to perform.338  In so doing, bystanders generally would 

commit a battery in violation of a claim-right not to be harmed held by the defender.  But 

the problem with Rodin’s argument is that not all bystanders are created equal.  The 

government, unlike ordinary bystanders, does have the power to curtail the exercise of 

liberty rights.  Absent any free speech guarantees in its constitution, a state certainly may 

ban people from standing on their head and singing a song.  And non-governmental 

bystanders may restrict the exercise of liberties in some ways, such as when people 

govern their own property.  A person might have a right to sing while standing on his 

head, but, without a claim against the owner, a private property holder may eject 

someone off the premises for doing so.  In contrast, I do not believe a private property 

owner forcibly may remove someone seeking refuge on his property from an unjust 

                                                 
337 Id. at 32-33. 
338 An obstruction is different from other types of interference with liberty rights.  Specifically, I am 
distinguishing obstructing a right, where the possessor of the right has his exercise of it wrongfully 
withheld, with preempting an exercise of a right.  In preempting the exercise of a right, a third party 
exercises his liberty to obtain the object of the right and attaining the object of the right precludes someone 
else from obtaining the same object.  For example, suppose a bystander prevents a victim from defending 
himself against an aggressor in order to allow the aggressor to overcome the victim.  This is a wrongful 
obstruction of the victim’s right of self-defense.  However, in a preemption case, the bystander might attack 
an aggressor and disable him.  Disabling the attacker would interfere with a defender’s exercise of his right 
of self-defense.  (The defender would commit a moral and legal wrong if he engaged in defensive action 
after the threat has passed.)  But he has not committed a wrong against the victim in the same way as if he 
had allowed the aggressor to succeed by disabling the victim. 
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attack.  Thus, if Rodin’s liberty right view is complete, then the Moral Obligation 

Argument is wrong.  But as I have argued, states may not prohibit self-defense.  Thus, a 

claim or immunity of some kind must be held against third parties.  For the reasons I have 

set forth above, I believe that a claim exists against interference by ordinary bystanders 

and an immunity exists against governmental prohibition of self-defense.  

Thus, one need not argue for a claim-right to assert that the Moral Obligation 

Argument is correct and that the government has a duty of non-interference.339  The 

considerations listed above cause the government to have a disability (i.e., it lacks the 

power to preclude self-defense), which correlatively means that defenders have an 

immunity against the government attempting to exercise that power.  

In contrast, a conflict of rights issue would emerge when a person’s use of self-

defense especially endangers bystanders.  In these cases, the state would have some 

power to regulate self-defense.  This power would not relieve the state of the disabilities 

for which I have argued above.  It merely would curtail the right of self-defense only 

insofar as it is necessary to prevent an undue risk340 of violating an innocent person’s 

rights.  The exception, at best, is a narrow one, and I do not think the exception guts the 

general rule of non-interference. 

But suppose the exception is not a narrow one.341  Suppose a state comprises 

people who are very bad at deciding whether to use defensive force.  In this state, 

                                                 
339 I will address non-governmental third-parties later. 
340 I say “undue risk” because I think that bystanders must tolerate some risk of being harmed accidentally 
when a defender properly defends himself.  I provide a more detailed account in § 5.4.   
341 My thanks to Mark Murphy for raising, and pressing me on, this objection. 
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individuals have two problems.  First, they frequently decide that the conditions warrant 

defensive action, when, in actuality, they are not facing threats.  Secondly, when self-

defense is warranted, they frequently injure bystanders in their acts of self-defense.  

Finally, assume that the society itself is fairly law-abiding.  Thus, if self-defense is 

outlawed, an explosion in the number of unjust aggressors will not occur.  As a result, 

more innocent people die from having self-defense permissible than if it were banned.  

Under these conditions, could a society permissibly ban self-defense?   

The argument in favor of banning self-defense uses a consequentalist calculation 

to assert that it may be possible to envision a society where all of the inhabitants are 

better off if the state prohibits self-defense.  If this is true, states do not have a categorical 

moral obligation to extend a right of self-defense.  I have two responses to this challenge:  

one based on the overbreadth of prohibiting self-defense and the second based on 

deontological considerations. 

First, even if the set of facts listed above were true, this state of affairs would not 

provide sufficient reason to prohibit self-defense entirely.  A prohibition against self-

defense would be overbroad insofar as it would capture legitimate acts of self-defense 

that posed no risk to bystanders.  At most, in a state filled with incompetent defenders, 

such a state would have a reason to impose strict liability on those who defended 

themselves.  In other words, individuals who defended themselves could face punishment 

if they injured someone innocent or mistakenly defended themselves against an apparent 
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(but, in actuality, nonexistent) threat.  This punishment could occur whether or not the 

defenders negligently or recklessly defended themselves. 

Because imposing strict liability dispenses with the mens rea requirement, one 

principal effect of strict liability is to “overdeter” against conduct the state seeks to 

prohibit.342  Thus, when a state imposes strict liability in its statutory rape prohibition 

(e.g., adults over twenty-one having sex with those under sixteen years of age), the state 

aims both to prohibit entirely the predicate offense and also to discourage conduct that 

approaches the criminal threshold.  Adults could be held liable even if they took 

reasonable steps to know the minor’s age.  Consequently, in such a state, adults have a 

reason not only to avoid having sex with those under sixteen but also with those who are 

close to the age limit. 

Imposing strict liability on defenders would have a similar effect.  By imposing 

penalties on those who were not reckless or negligent, defenders would have a strong 

reason not to engage in self-defense, even if they faced an imminent threat.343  But the 

state lacks a legitimate reason to take the criminal law a step further and ban justifiable 

self-defense.  In other words, no marginal benefit will accrue to the state’s interests by 

expanding the reach of the criminal law from imposing strict liability on defenders to 

banning self-defense entirely.  However, the state will criminalize concededly legitimate 

                                                 
342 Laurie Levenson, Good Faith Defenses:  Reshaping Strict Liability Crimes, 78 CORNELL L. REV. 401, 
426 (1993). 
343 Of course, if the threat were a lethal one, this reason against defending oneself would not provide a 
sufficient reason—but neither would a law banning self-defense create a sufficient reason not to defend 
oneself in the face of a lethal threat. 
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acts by categorically prohibiting self-defense.  Thus, such a state still would not have a 

sufficient reason to ban self-defense entirely. 

A second set of reasons, based on deontological considerations, also militates 

against prohibiting self-defense in a state filled with bad defenders.  To support 

prohibiting self-defense because fewer innocent people will die presupposes that this 

calculation is the only relevant criterion in evaluating whether a state can ban self-

defense.  I have argued above that a unique feature of self-defense is that, in the 

circumstances, it constitutes the only manner in which one may protect his rights.344  

Disabling someone from defending himself, especially as it relates to protecting himself 

against lethal force, means that the individual has no mechanism whatsoever to secure his 

rights claim.  He may have a right that an aggressor not kill him, but in an emergency, he 

completely lacks any ability to secure that right—which effectively means that he has no 

right at all. 

The natural response here is to inquire about the rights of bystanders and other 

innocent people.  How do we take account of their rights, which are being sacrificed 

when self-defense is permitted in a state of incompetent defenders?  First, as Nozick 

argues, taking rights seriously does not imply that one should pursue a policy that results 

in allowing some people’s rights to be violated in order to minimize overall rights 

violations.345  Accepting rights as side constraints expresses the idea that persons are 

inviolable.  When a state disables a person from acting in fully justifiable self-defense, 

                                                 
344 I will give an account of which rights are being defended in the next chapter. 
345 NOZICK, supra note 147, at 30-33. 
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which banning self-defense entirely would do ex hypothesi, the state forces the victim to 

accept unjust consequences so that others may benefit.  Causing someone to suffer harm 

for others to benefit “does not sufficiently respect and take account of the fact that he is a 

separate person.”346  Although minimizing the number of lives lost may pass 

consequentialist thinking, I do not think such a policy would withstand familiar 

objections to consequentialism where one innocent party is sacrificed for the general 

benefit, which is, in essence, what such a policy condones. 

Secondly, minimizing the number of deaths in society is not always a desirable 

policy objective.  With respect to self-defense, we should distinguish the pure number of 

deaths with how those deaths occur.  Although entering into civil society creates benefits, 

living within civil society also entails accepting some risks.  For example, we could 

minimize the number of accidental deaths347 in the world by almost completely 

prohibiting driving.  Such a policy, though, would limit people’s liberty to travel and 

substantially curb their quality of life.  As I have argued above, and will argue in the next 

chapter, self-defense has both a private and a public function.  On the private side, self-

defense defends certain key interests, like one’s right to autonomy.  Publicly, self-defense 

preserves the public peace by incapacitating individuals who break that peace.  Just like 

with driving and other aspects of society, one must accept a certain amount of risk in 

order to have the benefits of civil society.  Therefore, one must draw a crucial distinction, 

                                                 
346 Id. at 33. 
347 The World Health Organization estimates that 1.2 million people are killed each year in traffic fatalities.  
See World Health Organization, Road Safety:  A Public Health Issue, at 
http://www.who.int/features/2004/road_safety/en/print.html (Mar. 29, 2004). 
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on the one side, between innocent deaths caused by negligence and recklessness when 

engaging in self-defense (which is not excusable) and those deaths which accidentally 

and tragically happen despite showing due care (which are excusable).  Drawing an exact 

line of how much risk bystanders must assume is difficult, if not impossible.  But I think 

they must accept at least some risk.  The state may legitimately prevent acts of self-

defense that are reckless or negligent towards bystanders by punishing defenders, but the 

state may not prevent people from engaging in self-defense merely because their 

defensive actions create some risk. 

Thus, at least two separate sets of reasons prevent a state from prohibiting self-

defense, even when fewer deaths in society will result.  First, bystanders must accept 

some risks when a person defends himself.  Secondly, even if bystanders do not have this 

obligation (and conceding for the sake of argument that defenders should be held strictly 

liable for injuries to bystanders), no legitimate purpose is served by prohibiting self-

defense entirely versus merely holding defenders strictly liable for harm to bystanders. 

3.5.  Conclusion 

In this chapter, I have argued for two primary positions.  First, I have agreed with 

Kaufman that the source of the imminence requirement derives primarily from political 

philosophy and from rights that the aggressor possesses to due process of law.  The 

aggressor’s right to due process may not have a place during the actual emergency he 

creates through his aggression, but the aggressor does not forfeit this right entirely.  

Unlike the objections raised in the previous chapter against forfeiting the right to life, it is 
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perfectly coherent to argue that the aggressor may not claim a right to due process during 

the emergency, while having a right both before the emergency begins and after the 

emergency has ceased.  In civil society, the unavailability of civil institutions to prevent a 

serious harm creates one of the most important factors in the justification of self-defense. 

Secondly, I have defended the Moral Obligation Argument while employing a 

liberty right.  Traditionally, self-defense has been viewed as a claim-right.  The difficulty 

with the claim-right approach is that such a right appears too strong.  Bystanders 

generally have only a duty not to interfere with self-defense; they do not have an 

affirmative duty to assist.  As a result, the “claim” on third-parties is no different from the 

claim apart from self-defense that they not commit a battery against the defender.  

However, although governments traditionally have more power than ordinary bystanders, 

I have still argued that governments possess a general duty not to interfere.  Where civil 

institutions cannot prevent serious invasions of rights and those rights are of a type that 

cannot be vindicated by governmental institutions, governments have a moral disability 

from exercising their power to interfere with private parties who take reasonable 

measures to prevent the violation of their rights. 
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CHAPTER 4:  GROUNDING THE RIGHT OF SELF-DEFENSE 

4.1.  Introduction 

Political theory provides one important source on the strict limitations upon any 

right of self-defense.  But we still must answer the fundamental question:  what grounds 

the right of self-defense in the first place? 

As I have noted in Chapter 2, the existing answers offered by philosophers and 

lawyers are unsatisfactory.  The “right to life” championed by Thomson and Uniacke 

cannot justify self-defense except in cases of deadly threats.  Further, proponents of this 

view have difficulty explaining the limitations on self-defense, especially the restrictions 

on imminence and necessity.  Kadish’s right against the state to the law’s protection348 

appears odd.  Among other considerations, this right cannot justify self-defense in a state 

of nature.  Further, it creates an asymmetry.  Kadish describes the right to the law’s 

protection as creating a duty on the part of the state.  Nevertheless, instead of the 

defender seeking a remedy from the state for its failure to protect him, the defender 

obtains a right to harm the aggressor.  But one does not normally remedy one party’s 

failure to fulfill a duty by harming another party. 

In this chapter, I will argue that the right of self-defense derives primarily from 

these three important interests: 

(1)  Protection of the following:  individual autonomy; autonomy-based 
rights, such as property possession; and/or respect for persons as 
autonomous beings, when these aforementioned interests are illegitimately 

                                                 
348 Kadish, supra note 101, at 884. 
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threatened in fundamental and severe ways (including by impairing the 
future pursuit of the good);  
 
(2)  Preservation of the ability to seek a full judicial remedy to vindicate a 
violation of the rights described in (1), except that, if the nature of the 
attack prevents a full judicial remedy of the rights violated, then 
minimizing the amount of loss one must suffer without a judicial remedy 
becomes a concomitant interest; and 
 
(3) Protection of the public peace and security. 

 
These three interests serve as INUS conditions349 for the legitimate use of force.  An 

“INUS condition” is “an insufficient but necessary part of a condition which is itself 

unnecessary but sufficient for the result.”350  I will defend why these constitute INUS 

conditions in § 4.2.   

After defending why these three interests, assuming their validity, qualify as 

INUS conditions, in §§ 4.3, 4.4, and 4.5, I will defend their validity.  To defend the 

validity of (1), I must justify what makes illegitimate violence distinctively wrong.  To do 

this, in turn, I will begin § 4.3 by giving a brief account of autonomy’s value to persons.  

Autonomy has value in two distinct ways.  First, viewed as a capacity to make 

fundamental decisions about our lives, autonomy gives human life significant inherent 

value.  Because we are autonomous, we can create, develop, revise, and execute a life 

plan.  Secondly, the exercise of autonomy by individuals has instrumental value insofar 

as exercising autonomy makes us able to execute whatever life plan we have developed. 

                                                 
349 My thanks to Henry Richardson for initially suggesting that these three following conditions are best 
described as INUS conditions. 
350 Mackie, supra note 4, at 245. 
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 After sketching the value we derive from autonomy, I will examine the wrongness 

of illegitimate violence.  I will argue that the wrongness of illegitimate violence is a 

function of two factors:  first, the harm caused to individuals by interfering with their 

autonomy; and second, the failure of the aggressor to respect the victim as a person.  In 

this section, I will give intimate accounts of the harms caused by violence.  Unlike other 

ways of interfering with someone’s rights, violence is especially destructive and 

debilitating.  In addition to explaining the wrongness of violence, the destructive and 

debilitating nature of violence accounts for part of the uniqueness of the harms caused by 

illegitimate violence. 

 In the next section, I will shift to another way in which violence creates a 

distinctive kind of harm.  Specifically, I will discuss the significance of judicial remedies 

for the violation of one’s rights.  I will argue that what makes violence, in part, distinctive 

from other methods of violating individuals’ rights is the unavailability of judicial 

remedies that can make a victim “whole” and vindicate the victim’s rights. 

After discussing individual autonomy and remedies, I will try to complete the 

picture of what creates a moral asymmetry between aggressors and defenders.  Here, I 

will bring in the discussion of protecting the social and legal order351 as a key interest in 

the permissibility of self-defense, especially in cases involving innocent aggressors.  I 

will end this section with a discussion of self-defense’s function.  I will give a Kantian-

type argument (though not a historical Kantian argument) that self-defense does not 

                                                 
351 I am borrowing the term “social and legal order” from Sangero. 
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vindicate fully someone’s invasion of another person’s rights.  Rather, self-defense is best 

understood as a partial vindication of one’s rights:  defensive conduct preserves one’s 

ability to seek, from a sovereign authority, a redress of an aggressor’s violations of rights. 

The traditional objection to grounding self-defense in autonomy has been that 

doing so would require abandoning any principle of proportionality.  I will respond to 

this objection, first, by clarifying what precisely the proportionality requirement actually 

entails.  I will argue that the proportionality requirement in self-defense is a much looser 

requirement than that found in punishment.  Then, I will provide reasons why the 

proportionality requirement should only distinguish between deadly and non-deadly 

threats.  So understood, grounding a right of self-defense in a right to autonomy is no 

barrier to incorporating the thin proportionality requirement found in self-defense.  I will 

conclude the chapter with reasons why deadly force to prevent rape is proportionate 

force. 

4.2.  The Three Criteria as INUS Conditions 

 Above, I identified three important interests as justifying self-defense.  These 

three interests are: 

(1)  Protection of the following:  individual autonomy; autonomy-based 
rights, such as property possession; and/or respect for persons as 
autonomous beings, when these aforementioned interests are illegitimately 
threatened in fundamental and severe ways (including by impairing the 
future pursuit of the good);352 
 

                                                 
352 Along this line, I will argue that violent invasions of these rights and interests cause distinct harm, such 
as the psychological and physical harms caused by trauma from a violent event. 
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(2)  Preservation of the ability to seek a full judicial remedy353 to vindicate 
a violation of the rights described in (1), except that, if the nature of the 
attack prevents a full judicial remedy of the rights violated, then 
minimizing the amount of loss one must suffer without a judicial remedy 
becomes a concomitant interest; and 
 
(3)  Protection of the public peace and security. 
 

What function do these three interests serve?  In my view, they are best described as 

INUS conditions:  conditions that are an “insufficient but necessary part of a condition 

which is itself unnecessary but sufficient for the result.”354  

Mackie defines an INUS condition as follows:  “A is an INUS condition of a 

result P if and only if, for some X and for some Y, (AX or Y) is a necessary and sufficient 

condition of P, but A is not a sufficient condition of P and X is not a sufficient condition 

of P.”355  These three criteria, whether examined individually or collectively, possess 

these qualities.  Each interest identified above, either by itself or when combined with the 

other two interests, is clearly insufficient to justify the use of force.  For instance, one 

may not use force solely to protect one’s life, if obtaining a restraining order would 

effectuate the same goal.  Thus, defending one’s life does not justify the use of force 

when one may preserve his life by recourse to legal mechanisms. 

Nor can one defend himself violently in all circumstances from an attempted 

murder.  Murdering another gravely infringes the victim’s autonomy, autonomy-based 

                                                 
353 In a state of nature, this would require additionally the imposition of a judicial remedy.  Forcing 
someone to exit a state of nature may be a legitimate ground to use force.  See, e.g., KANT, supra note 142, 
at 90 (asserting that “each may impel the other by force to leave [the state of nature] and enter into a 
rightful condition . . . .”).  Analyzing this would be a matter of political philosophy and is outside the scope 
of the right of self-defense. 
354 Mackie, supra note 4, at 245. 
355 Id. 
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rights, and demonstrates a lack of respect for his as an autonomous person.  The attempt 

to commit murder violates the public peace and security.  And if the murder were carried 

out, no sufficient judicial remedy would be available to vindicate the rights of the victim.  

Nor can one get a restraining order, since the attack is imminent.  Yet, if a person knows 

he can avoid his murderer’s attempt with complete safety by retreating, then, as I argued 

in the previous chapter, he must retreat before using force.  Thus, the three factors taken 

together are insufficient to justify the use of force.  They must be combined with other 

factors, many of which have been described in previous chapter.  For example, the person 

must reasonably believe that the use of force is necessary and that retreat will not lead to 

his complete safety.  Thus, these factors are not sufficient to justify force. 

While they are insufficient, the factors are necessary to justify the use of force as 

part of the condition we call “self-defense.”356  If someone has a perfect judicial remedy 

for the invasion of his rights, he must pursue that remedy rather than rely on force.  And 

if the invasion of a person’s interests is legitimate, then that person may not use force.  

Thus, an aggressor may not use force to defend himself against a justified defender who 

is defending himself within lawful limits, nor may a criminal use force to defend himself 

against the lawful imposition of capital punishment. 

Whether the third criterion, protection of the public peace and security, is an 

INUS condition may depend on how one defines it.  I believe that all illegitimate violence 

                                                 
356 My use of “self-defense” here includes other forms of private defense, such as defense of others. 
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threatens the public peace and security.357  Even when society is in a violent state (e.g., a 

riot), each act of illegitimate violence creates marginal harm that pushes society further 

from a lawful and peaceful condition.  And presumably all parts of society should be free 

from illegitimate violence, so the fact that the violence takes place in a desolate area does 

not mean that the public peace is not violated.  However, if one takes a narrower view of 

protecting public peace and security, then he may argue that only the first two factors 

represent true INUS conditions. 

 Finally, the “condition” under consideration, self-defense (or, perhaps more 

properly, private defense) is an unnecessary but sufficient condition for the result:  

legitimate violence.  Virtually everyone agrees that acting in self-defense is a paradigm 

case where one may employ violence.  In this way, acting in proper self-defense is 

sufficient to permit violence.  But one may engage in legitimate violence without acting 

in self-defense, such as when fighting in a war or participating in a violent sport (e.g., 

boxing or martial arts). 

Thus, the three criteria I have outlined as properly justifying the use of force in 

private defense are best viewed as INUS conditions for legitimate violence.  One 

certainly may not engage in self-defense unless the first two criteria have been met.  

Whether the third condition constitutes an INUS condition (or part of an INUS condition) 

depends on how broadly or narrowly one defines illegitimate violence as violating the 

public peace.  

                                                 
357 This would include violence in secret or in uninhabited areas. 
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4.3.  The Rights Infringed by Violence Reconsidered 

My answer to the contentious question of what grounds the right of self-defense is 

that the right is grounded in protecting our ability to pursue autonomously the good life, 

subject, at least, to the following two constraints:358 

(1) Our pursuit of the good life must be in a manner compatible with a like 
freedom for all; and 

 
(2)  We must act towards others in a way compatible with being governed 

by law.359 
 
I will examine first why autonomy is important in pursuing the good life, before turning 

towards these two qualifications later in this chapter. 

 Over the course of §§ 4.3, 4.4, and 4.5, I aim to present a picture of what makes 

illegitimate violence distinctively wrong.  In this section, I explain why illegitimate 

violence wrongs its victims.  Illegitimate violence harms its victims because such 

violence (1) always fails to demonstrate respect for the person being harmed, and (2) 

generally diminishes the victim’s ability to pursue the good life.360  I will begin with the 

second factor, and then proceed to the first.  But before demonstrating how violence 

diminishes the pursuit of the good life, I must show why autonomy has special value for 

persons. 

                                                 
358 This is a brief set of necessary constraints and does not purport to be exhaustive. 
359 In a state of nature, this would mean not acting in a way that precludes the future imposition of law.  By 
this, I mean a private person’s version of Kant’s principle of war, which says, “No state at war with another 
shall permit such acts of hostility as would make mutual confidence impossible during a future time of 
peace.”  Kant, supra note 251, at 96. 
360 I say “generally” because one can conceive of cases where killing someone lengthens the victim’s life.  
See, e.g, Kasper Lippert-Rasmussen, supra note 38, at 716-717 n.1.  But such cases are highly unusual, and 
I think one can fairly generalize that, in most cases, the shortening of life (or the diminution of its quality, 
in the cases of less than deadly force) represents a harm of violence. 
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4.3.1 Value of Autonomy 

I view autonomy as the capacity to direct our actions.  Viewed this way, 

autonomy has both instrumental and intrinsic value.  Intrinsically, autonomy plays a 

constitutive role in what it means to be a “person.”  As Joseph Raz asserts, “The 

autonomous person is part author of his life.”361  We choose which interests we wish to 

pursue, make value judgments about what is important to our lives, and determine the 

people with whom we associate.362  Many of these interests Dworkin refers to as “critical 

interests.”  Critical interests involve the fundamental decisions we make about our lives 

that give our lives value, such as pursuing close friendships or maintaining family ties.363 

The significance of autonomy does not rest when we adopt a conception of the 

good.  During our lives, we may adopt and pursue several conceptions of the good, which 

means that autonomy, in allowing the development of conceptions of the good, has 

ongoing significance.364  Although autonomy does not change who we are biologically, 

by making critical decisions about what we value and how to live our lives, having 

autonomy affects our personal identity in the biographical sense.365  The decisions we 

make as autonomous creatures give our lives value.366  

                                                 
361 RAZ, supra note 293, at 370. 
362 See id. at 374-75. 
363 See RONALD DWORKIN, LIFE’S DOMINION:  AN ARGUMENT ABOUT ABORTION, EUTHANASIA, AND 
INDIVIDUAL FREEDOM 201-02 (1994).  Dworkin contrasts these with experiential interests (e.g., watching 
football), which only instrumentally give us value through the enjoyment of the experience.  Id. at 201.   
364 See JOHN RAWLS, POLITICAL LIBERALISM 30 (1993). 
365 On the distinction between biological and biographical personhood, see Dworkin, supra note 363, at 84-
85. 
366 See RAZ, supra note 293, at 385. 
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Of course, what constitutes the good life is a difficult and controversial question 

to answer.  McMahan, for instance, takes a pluralistic view.  He asserts that “[t]here are 

many different dimensions to the good life . . . .  They include pleasure, personal 

relations, achievement, knowledge, virtue, aesthetic experience, and so on.”367  Mill, in 

Utilitarianism, tries to reduce it to happiness.368  While this list, of course, is not 

comprehensive, having autonomy plays a key role in any theory of pursuing human good.  

To pursue any reasonable conception of the good, individuals must be able to make 

certain fundamental decisions over their lives.369     

Instrumentally, we must be able to exercise our autonomy to pursue the good life, 

however defined.370  Even if we could form basic preferences, like desiring to raise a 

family, our lives would have less value if we could not act on these preferences.  The 

value deriving from having a family rests not only on making the conscious decision that 

it constitutes part of the good life but also being able to pursue it.  More trivial interests 

also need significant development if they are to contribute significant value to our lives.  

It may not matter much, objectively speaking, whether one desires to become proficient 

in football as opposed to basketball (or any other sport).  But to obtain the value that one 

derives from engaging in whatever sport one chooses requires that one actually be able to 

do the sport.371  Indeed, as MacIntrye correctly identifies, two types of goods exist:  one 

type inherent to, and only available from, the particular activity (e.g., the skill of learning 
                                                 
367 MCMAHAN, supra note 177, at 138. 
368 Mill, supra note 140, at 137. 
369 See, e.g., RAWLS, supra note 364, at 30. 
370 See, e.g., MCMAHAN, supra note 177, at 138; RAZ, supra note 293, at 369-99. 
371 See, e.g., ALASDAIR MACINTYRE, AFTER VIRTUE:  A STUDY IN MORAL THEORY 188 (2d ed. 1984). 
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to read defenses when playing football) and one type that derives from doing that type of 

activity, of which this activity is but one of many instantiations (e.g., the goods from 

playing team sports in general also accrue to football players, though they would accrue 

to basketball players too).372  When we cannot pursue certain activities, the former type 

of good becomes closed to us. 

The goods deriving from autonomy I am identifying encompass both people with 

current autonomy and those for whom autonomy would be reasonably expected in the 

future, whether in the immediate future (e.g., someone sleeping or temporarily injured) or 

the distant future (e.g., a neonate).  Thus, any right to autonomy would apply to all 

individuals who exercise (or will exercise) some level of autonomy, not just those who 

function as “normals” within society. 

4.3.2.  Autonomy and Violence 

4.3.2.1.  Why Unjustified Violence is Wrong 

Part of the wrongness of unjustified violence must derive from the badness of 

interfering with autonomy.  When we interfere with someone’s autonomy, we obstruct 

their pursuit of the good and put in danger their capacity to act as autonomous 

creatures.373 

                                                 
372 Id. 
373 The existential danger varies with the amount of force an aggressor employs.  A light slap, except in 
unusual cases (e.g., “eggshell skull”) carries very little risk of becoming an existential danger (though still 
some risk).  Deadly force, by definition, presents enormous risk of existential danger. 
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The right of self-defense generates from the forceful (or threatened forceful) 

violation of our autonomy-based rights.374  Improper aggression attacks our capacity to 

live autonomous lives and diminishes the value we obtain from life.  Here, what I have in 

mind is something analogous to the Life Comparative Account of what makes death bad.  

According to the Life Comparative Account, “The overall value of an event for an 

individual [equals] the value for that individual of her entire actual life, minus the value 

for her of the life she would have had if the event had not occurred.”375   

In the case of deadly threats, the threat to autonomy is the most severe.  A dead 

person cannot pursue those activities that give human life value, so a large part of the 

harm caused by lethal force “depends primarily on what [life] would have contained if it 

had continued.”376  But a death is not the only event that diminishes the value of life, and 

this principle must be adapted to include non-deadly harms as well.  In some cases, the 

value diminution may be very mild, such as a person who unlawfully slaps another.  The 

person slapped experiences a few seconds of pain, and so it may minimally degrades his 

value from life at that moment, but not in a serious or long-lasting way.  In the case of a 

broken arm or leg, the diminution of life’s value may be more moderate, though still 

considerably short of the harm caused by death.  And in certain extreme cases, the value 

                                                 
374 See, e.g., Kadish, supra note 101, at 886-87; SANGERO, supra note 136, at 99.  Fletcher also describes an 
account of this view.  See FLETCHER, supra note 15, at 860-64. 
375 Ben Bradley, The Worst Time to Die, 118 ETHICS 291, 292 (2008).  Bradley’s article also discusses, and 
argues against, the “time relative interest account,” which McMahan articulates in The Ethics of Killing.  
Much of what I say below is compatible with either theory.  Unlawful force diminishes the value obtained 
from life, irrespective of the account.  The two theories would disagree in specific instances of the relative 
ordering of harms, e.g., whether a baby’s death is worse than a teenager’s death.  But this relative ordering 
is less important for my purposes than the fact that either killing effects a very severe harm. 
376 MCMAHAN, supra note 177, at 140. 
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diminution may approach death, such as a person who is kidnapped and tortured 

indefinitely.   

While the frustration of future aims is an important aspect of the wrongness of 

illegitimate violence, this frustration cannot explain all of improper violence’s 

wrongness.  Suppose two people, A and B, shoot at C, not in self-defense or for any other 

justifiable reason.377  Person A’s bullet strikes first and kills C.  Had A’s bullet not struck 

C, B’s bullet, striking a fraction of a second later, would thereby have killed C.  Thus, in 

this case, one cannot say that A’s bullet deprived C of any future goods.  The wrongness 

of A’s killing, in this case, must come from other factors than the losses C would suffer. 

Nor can one respond to this by arguing that we should measure the loss from what 

would happen if neither A nor B shot at C.  Causal overdetermination can occur in ways 

that do not deprive someone of the good life.  For example, C could be dying of cancer 

after living ninety years and having a very successful life in all respects.  Murdering C 

twenty-four hours before he would die anyway would not seriously deprive C of the good 

life.  Thus, to account for the wrongness of violence (and, a fortiori, of murder), we must 

also look elsewhere.378  

                                                 
377 This example is drawn from McMahan’s “Cavalry Officer” case.  MCMAHAN, supra note 177, at 118. 
378 Cf. id. at 119-20.  Alternatively, as Jeff Brand-Ballard has indicated to me in comments on a prior draft, 
we could argue that the law looks at the harm caused by typical cases.  Very rarely do we see cases of 
causal overdetermination of the kind mentioned above.  In permitting self-defense, the law may recognize 
that in the overwhelming majority of cases the harm caused by unjustified violence derives from the 
badness of interfering with autonomy.  While I am sympathetic to that argument, I have retained the 
discussion below, which argues that failing to respect autonomous persons is a component of the harm 
caused by unjustified violence.  I have done this to prevent someone from objecting that my theory asserts 
that a person does not suffer harm from unjustified violence in cases of causal overdetermination.  
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Part of the wrongness of improper violence must also come from the failure to 

show respect for autonomous persons.  Here, I will quote McMahan, who is describing 

the position of Warren Quinn: 

[T]he basis of those rights that constrain our treatment of other persons but 
not our treatment of animals is the “ability to form a picture of one’s 
whole life (or at least of significant chunks of it) and to act in terms of 
some overall conception of the life one wishes to lead.”  The relevant 
capacity, in short, is simply autonomy itself:  the capacity to direct one’s 
life in accordance with values that one reflectively endorses.  And respect 
for persons consists primarily, as Quinn says, in respect for their exercise 
of autonomy or self-determination.379 
 
Of course, we can fail to show respect for persons in many non-violent ways.  

Lying and making false promises, for instance, demonstrate a serious lack of respect to 

the person lied to or to the promisee.380  Yet, it seems clear intuitively that we may not 

use force to prevent someone from lying or making a promise he does not intend to keep.  

This is even so when the lie seriously interferes with an exercise of a person’s autonomy.  

Suppose person A deliberately places defective items up for sale.  The sale items have 

defects that no reasonable consumer would suspect, and person A sells them as non-

defective merchandise.  And suppose, further, that person A actively is making sales to 

customers.  Person B, a private citizen (i.e., not a public official, such as a policeman) 

sees these items for sale and is aware of A’s plan.  A clearly fails to respect his customers 

as autonomous agents, but it nevertheless seems intuitively clear that B may not use force 

                                                 
379 MCMAHAN, supra note 177, at 256 (internal citation omitted). 
380 KANT, supra note 142, at 182-84. 
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to prevent the sales.  What makes violent interference with autonomy different from other 

forms of interference with autonomy? 

4.3.2.2.  What Makes Violence Distinctively Wrong, Part I:  Trauma 

One way in which violence is different is that violence, as a traumatic event, 

harms our physical and psychological being.381  Trauma can create this deep harm in 

several different ways.  First, the effects of trauma may interfere with the victim’s ability 

to exercise his autonomy and pursue his life, long after the traumatic event has ceased.  

Trauma “arrests the course of normal development by its repetitive intrusion into the 

survivor’s life.”382  As Judith Herman notes, “[Survivors] cannot resume the normal 

course of their lives, for the trauma repeatedly interrupts.”383  This means, for example, 

that persistent memories of their traumatic encounters can cause rape victims to have 

trouble resuming their previous sexual lives, which, in turn, can harm their current and 

future relationships.384   

More serious cases of violence can harm persons extremely deeply.  Severe 

trauma may act as a partial existential threat to autonomy, a characteristic not shared by 

other ways in which people fail to show respect for autonomy. According to Judith 

                                                 
381 The discussion of trauma in this section and the discussion of the trauma and shame caused by rape in 
§ 4.7 are taken and adapted from a paper that I wrote for a course entitled “Violence.”  My thanks to Alisa 
Carse and Nancy Sherman who helped me develop these ideas in that paper. 
382 HERMAN, supra note 178, at 37.  
383 Id. 
384 See id. at 65; ANN J. CAHILL, RETHINKING RAPE 195 (2001).  Constricting an individual’s ability to form 
relationships also harms the other party with whom the harmed person is involved (either currently or in the 
future) by making his relationships less rewarding.  This harm can be overlooked out of fear that it refers to 
women’s sexuality in terms of men’s interests.  Expanding that fear to cover this case, however, fails to 
take into account the reciprocal benefit that relationships provide and, conversely, the reciprocal harm 
caused when one party in the relationship is harmed. 
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Herman, many victims suffer from hyperarousal, which Herman describes as a state of 

“permanent alert, as if the danger might return at any moment.”385  As a consequence, 

those who suffer trauma do not relax but rather are extra attentive to danger and the 

possibility of danger.386  This fear of the possibility of danger may cripple the ability of 

the person to live a normal life.  Robert Stolorow, et al. note that most people go about 

their daily lives with the critical assumption that the world will be fairly predictable.  A 

parent might say to a child, for example, “I will see you after school,” though any number 

of causes could make it the case that the parent will never again see the child.  People 

who have suffered trauma will often not make those assumptions and realize “a universe 

that is random and unpredictable and in which no safety or continuity of being can be 

assured.”387  Thus, he concludes: 

[T]he traumatized person cannot help but perceive aspects of existence 
that lie well outside the absolutized horizons of normal everydayness.  It is 
in this sense that the worlds of traumatized persons are fundamentally 
incommensurable with those of others, the deep chasm in which an 
anguished sense of estrangement and solitude takes form.388 
 
The discussion above attempts to demonstrate that violence which does not cause 

death nevertheless has devastating impact on our ability to exercise our autonomy.  Our 

physical responses to external stimuli change in response to violence.  And 

psychologically, we can become quite different people, as the effects of “hyperarousal” 

                                                 
385 HERMAN, supra note 178, at 35. 
386 See id. at 36. 
387 ROBERT D. STOLOROW ET AL., WORLDS OF EXPERIENCE:  INTERWEAVING PHILOSOPHICAL AND CLINICAL 
DIMENSIONS IN PSYCHOANALYSIS 128 (2002). 
388 Id. 
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and other symptoms of post traumatic stress disorder take their toll.  Even non-deadly 

force can impair our capacity to be autonomous creatures. 

4.3.2.3.  What Makes Violence Distinctively Wrong, Part II:  The Failure of 

Remedies 

Another reason why violence may be prevented with defensive violence, while 

other ways of disrespecting autonomy may not, has to do with remedies.  Death or 

serious injury can harm our ability to pursue the good, however defined, as well as 

significantly reduce the types of goods available to us.  For example, a person who has 

both legs severely broken, though he may ultimately recover fairly well, may never again 

attain proficiency in a sport. 

Although, as I will argue below, a full conception of rectificatory justice requires 

a court of law to implement a binding verdict, the recovery in this case is still somewhat 

incomplete.  Death and serious injuries cannot be made fully “right.”  And sometimes this 

applies to minor injuries too.  A severely broken finger may not have serious long-lasting 

consequences for an average person.  But to a professional musician, a severely broken 

finger may represent a serious threat to his livelihood and to his chosen method of 

personal development.  Thus, part of the distinctive wrong of violence involves the 

inability to be made whole (or nearly whole).  This does not apply to most other ways in 

which we may fail to respect persons, and thus, constitutes a distinctive harm caused by 

violence. 
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With respect to irremediable harms, self-defense serves two functions.  First, 

defensive action prevents irremediable harms.  For example, a person who prevents 

himself from being murdered can pursue a full (or nearly full) remedy in court.  No court 

can restore life, and no amount of money can compensate someone who is dead (let alone 

compensate him sufficiently).  Defensive action prevents a serious harm (e.g., a serious 

assault) from being an irremediable harm.  Secondly, even if the serious assault leads to 

irremediable harm, defensive action can limit the amount and kind of irremediable harm 

one will suffer.  Thus, assume that a person defends himself from an assault with intent to 

murder.  Even if the assault creates severe trauma that no court can undo, the victim can 

still secure some remedy for the harm in court (and his future still has potential value).  A 

murder victim would have neither.  Thus, successful self-defense prevents and limits the 

amount and kind of irremediable harm someone will suffer.  

4.3.2.4.  The Theory, So Far 

Before continuing to the next section, I would like recapitulate the theory I have 

articulated in this section.  The existence and ability to exercise our autonomy has 

instrumental and intrinsic value to us as persons.  Intrinsically, to be a person is to be an 

autonomous creature.  A large part of who we are as persons derives from the decisions 

that we make; in part, we “author” our lives.  Instrumentally, we gain value from 

autonomy by formulating and executing a life plan.  Injuries to our person harm our 

pursuit of the good in the present and threaten our pursuit of the good in the future.  They 

do this in two ways.  First, physical injuries destroy our bodies, the well-being of which 
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is essential to accomplish many life objectives.  Secondly, the infliction of these injuries 

can cause severe psychological trauma, which will profoundly disrupt our lives.   

Violence is distinctive from other ways of failing to demonstrate respect for 

persons for two reasons.  First, the trauma caused by the attack may continue to interfere 

with a victim’s exercise of autonomy long after the initial attack has ceased.  In especially 

severe attacks, the trauma may interfere so much as to almost cripple the victim 

entirely—threatening the victim’s ability to exercise future autonomy in any significant 

way.  Secondly, no way exists of fully remedying many harms caused by violence.  The 

degree to which physical and psychological injuries may heal varies widely.   

I doubt these two factors perfectly state the necessary and sufficient conditions for 

why violence may be used to prevent violence, but not to prevent other ways in which we 

fail to show respect for persons.  Further research could explore what criteria make 

violent interference with autonomy different from other invasions of rights.  But I think 

the inability of courts to remedy the harms of violence completely is one major 

difference.  The physical and psychological damage caused by violence is a second way 

to distinguish violence from other actions (e.g., lying) that fail to show respect for 

autonomy. 

This account of self-defense remains largely incomplete.  What precisely is the 

function of self-defense?  Do individuals privately enforce their rights?  I will answer this 

question in § 4.4.  Further, we still have no reason why the defender may use force to 

stop the aggressor, but the initial aggressor has no right to use force against the defender.  
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The aggressor’s successful killing of his victim precludes the victim’s future pursuit of 

the good; but the victim’s killing of his aggressor precludes the aggressor’s future pursuit 

of the good.  Why is the latter morally acceptable but not the former?  I will justify the 

moral asymmetry between defenders and aggressors in § 4.5.    

4.3.3.  Autonomy and Defending Property:  A Brief Discussion 

Grounding self-defense in rights emanating from our autonomy aids in the 

explanation of why people may use non-deadly force to protect property.389  Although we 

say “a person may use force to defend his property,” this statement, taken quite literally, 

does not make much sense.  A person does not come to the aid of his camera equipment, 

his car (no matter how prized it might be), or even a valuable piece of art.  A person, in 

using force, defends his property right, that is, his right to exclude other people from 

possessing what is his (or from interfering with his possession, use, or enjoyment of that 

property).  In other words, he defends his autonomy (i.e., liberty right) in how he uses 

those things in the world which are his, but (with the possible exception of sentient 

creatures) he does not protect his property as though the property had a right against 

invading its interests. 

But if the notion of the failure of remedies explains, in part, why we may use 

force, what about its application to property rights?  Unlike serious harms to one’s 

person, property can be restored and compensation can be given for the loss of its use. 

                                                 
389 I do not intend this as a full-fledged argument for why we may defend property. 
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To this, I have two responses.  First, justice systems, by their nature, are 

somewhat inefficient.  If fighting back against the taking of property on one’s person 

were prohibited, then anyone substantially could frustrate another person’s pursuit of the 

good.  A person would have no security in possession because, although the justice 

system may ultimately restore the property, he could not guard it against future 

disturbance.  It would be extremely difficult, for example, to conduct business, if a person 

could simply steal another person’s tools, files, or business records at will.  Secondly, 

current justice systems take significant time and resources to restore property.  Use of 

these resources for restoring small property claims is inefficient and, therefore, these 

systems often do not vindicate interests in property.  Police are reluctant to investigate 

crimes involving small amounts of property; they will write reports, but they rarely 

conduct a thorough investigation.  Denying one the right to defend his property in many 

circumstances would amount to denying the person the right to vindicate his property 

interest at all. 

My argument makes the right to defend property contingent on the nature of the 

justice system and the security of property.  As I explained in the last chapter, I think this 

is correct.  In the realm of self-defense, our greatest claim is the permission to defend our 

lives.  No one, including the government, may take that away.  The right to defend 

property is the weakest and only justifiable because of society’s specific circumstances. 
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Perhaps controversially,390 I believe the strength of the moral claim to use force 

against another in self-defense varies directly (though not necessarily precisely 

proportionately) with the amount of interference with our autonomy.391  This is because, 

as I argue below, self-defense is a partial vindication of our interests.  Where the interests 

threatened are more trivial, the grounds justifying private violence are not as strong.  

Thus, I believe the person about to be slapped has a sufficient reason to fight back, but 

one that may be easily defeasible by other interests (e.g., a desire not to see the situation 

escalate).  On the other side, in cases of deadly force, I believe individuals have a duty to 

themselves to preserve their own lives, defeasible only where the interests are great.392  

Thus, the solider who falls on a hand grenade to save fellow soldiers has not violated any 

duty to himself.  But say a bus was about to run over a person’s toe.  A person who runs 

in front of a bus to push someone else’s toe out of the way has.  The loss of life 

completely forestalls the future pursuit of the good, and so, only weighty considerations 

can justify an individual not preserving himself.  

4.3.4.  Illegitimacy of Interference with Autonomy or Autonomy-based Rights 

I do not intend to specify fully in which ways one has a right to exercise his 

autonomy and when another person legitimately may interfere with one’s exercise of 

                                                 
390 I say this because I do not know of anyone who has made a claim that the strength of the reasons 
justifying force can vary in degree.  Most argue that force is justified or not, and treat justification as a 
discrete variable. 
391 My argument here is not one of proportionality, or in other words, how much force one can employ in 
self-defense.  I will discuss that issue below. 
392 Kant also believes that individuals have a duty to themselves not to suffer wrongs, which he 
distinguishes from a duty of forgiveness.  KANT, supra note 142, at 208. 
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autonomy.  This subject is obviously more complex than I could discuss here.  But I do 

want to emphasize a few points concerning this subject. 

First, not every interference with autonomy is illegitimate.  Suppose Henry owns 

a car dealership, from which Nicholas desires to purchase a car.  Nicholas maintains a car 

collection comprising the first car ever produced from the assembly line of various 

models.  (Thus, the cars Nicholas desires to purchase are not fungible.)  Henry has for 

sale the original Model T, which Nicholas seeks to purchase.  Unfortunately, for 

Nicholas, he and Henry have deep seated animus towards one another, and Henry will not 

sell him the car at any price.  Failing to obtain the car greatly interferes with Nicholas’s 

maintenance of a car collection (and let us assume that this collection is very important to 

Nicholas).  Nevertheless, Nicholas could not seize the car by force, whether or not he 

ultimately paid Henry the fair value of the car.  While Henry interferes with Nicholas’s 

exercise of autonomy, he does not violate any of Nicholas’s rights.  Henry clearly has the 

liberty to refuse the sale on the basis of personal animus towards the potential purchaser. 

Even physical violence may not interfere with one’s autonomy illegitimately.  If 

one person pushes another in the street, it may be perfectly legitimate if, for instance, he 

pushes him out of the way of a vehicle about to hit him.  It would be a very grave 

violation of that person’s rights, though, were the same person to push him into oncoming 

traffic.  Boxing matches, martial arts practice, and other contact sports are additional 
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examples where physical violence does not interfere illegitimately with someone’s 

autonomy (even if that violence accidentally leads to harm).393   

A necessary condition of having a right of self-defense is that the interference 

with autonomy be illegitimate.  Thus, if someone is about to be struck as corporal 

punishment, whether the person about to be struck possesses a right of self-defense 

depends, in part, on whether corporal punishment is permissible.  Determining whether 

specific kinds of interference with autonomy are legitimate or illegitimate requires us to 

go well-beyond simply outlining a theory of self-defense.   

4.4.  Vindicating Rights 

4.4.1.  Kant and Natural Law Theorists, Revisited 

As I noted in the previous chapter, Kant and the natural law theorists split on the 

question of whether individuals in a state of nature possess authority to enforce law.    

Examining whether a person can vindicate rights in his own case, without a judicial 

authority, becomes relevant for all forms of self-defense, including within a civil society, 

because it gets to heart of self-defense’s justification.  Does self-defense involve solely 

the protection of individuals or do defenders go further and vindicate their rights when 

the state is unable to do?  I will begin with the debate between the natural law theorists 

and Kant.  Then, drawing from Aristotle and Kant, I will establish that self-defense in 

                                                 
393 I am assuming here that one practices the sport appropriately.  One can act in a way that is inconsistent 
with the sport, and this action may create a right of self-defense (e.g., a boxer who attempts to bite his 
competitor). 
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civil society does not vindicate primary rights; instead, it protects the right of individuals 

to have their rights vindicated by a civil authority.   

 Locke examines the question by formulating a reductio ad absurdum.  Since a 

law of nature exists, then either the law is enforceable or it is not.  Because a law 

incapable of enforcement would be pointless, then it must have some mechanism for 

enforcement.  Once that is concluded, then everyone must possess the right to enforce the 

law because all are equal in a state of nature.394  Individuals do not have unlimited liberty 

in the enforcement of natural law.  Instead, natural law dictates the proper limits of using 

force, including punishments that are proportional to the crime.395  

While Locke sees a contradiction in arguing that individuals would not possess 

the power to enforce natural law, Kant argues a contradiction emerges from equal 

individuals possessing law enforcement power.  When two people, neither being in a 

superior position to other, make conflicting claims of right against each other, Kant 

concludes that neither has authority to judge the validity of the claim.  As Flikschuh 

writes, “This follows from the conception of Right as specifying reciprocally coercive 

freedom relations under universal law.”396  A person cannot both enforce claims of right 

and be subject to those claims.  To act against others in enforcing claims of right purports 

to resolve a dispute authoritatively.  And having the authority to make the choice between 

competing rights claims means that other people lack the authority to enforce their claims 

                                                 
394 LOCKE, supra note 96, § 7. 
395 See id. § 7. 
396 Flikschuh, supra note 243, at 392. 
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against the decision-maker.  Thus, the adjudicator is placed outside the framework of 

mutual coercion.397  

The differences between Kant and Locke’s positions largely evaporate with the 

entering of civil society, which alters the fundamental relationship between citizens.  

Once individuals enter into society, the magistrate becomes the exclusive defender of 

rights.  In acting in self-defense, individuals do not vindicate their rights.  They merely 

preserve their lives so that the magistrate can defend their rights later.  As Locke 

writes:398  

Thus a thief, whom I cannot harm, but by appeal to the law, for having 
stolen all that I am worth, I may kill when he sets on me to rob me but of 
my horse and coat; because the law, which was made for my preservation, 
where it cannot interpose to secure my life from present force, which if 
lost, is capable of no reparation, permits me my own defense . . . .399 
  

Later, Locke continues along the same line: 

The law could not restore life to my dead carcass:  the loss was 
irreparable; which to prevent, the law of nature gave me a right to destroy 
him, who had put himself into a state of war with me, and threatened my 
destruction. But in the other case, my life not being in danger, I may have 
the benefit of appealing to the law, and have reparation for my 100l. that 
way.400   
 

                                                 
397 See id. (citing KANT, supra note 142, at 45). 
398 Many quotations from the same section are also found in one of Kaufman’s articles.  See Whitley 
Kaufman, supra note 222, at 358.  I will break with him on one major point, however:  whether self-defense 
against deadly threats involves private enforcement of rights.  To further this end, I have quoted from 
slightly different parts of the same sections. 
399 LOCKE, supra note 96, § 19. 
400 Id. § 207. 



 172 

Locke makes clear that the right to use force exists against present danger only.  All 

vindication of rights, including for past wrongs, is done by the state.401  Locke does not 

see a defender as vindicating his rights.  Rather, Locke sees defenders in civil society as 

defending their right to have their rights vindicated by law and the civil authorities.402 

4.4.2.   Self-Defense and Vindicating Rights 

 Now that I have lain out the positions of Kant and the natural law theorists on 

vindicating rights, I will argue that self-defense cannot vindicate primary rights.  Instead, 

it vindicates one’s right to have one’s rights adjudicated by a court of law.  I will begin 

with a discussion of Aristotle and rectificatory justice.  Borrowing from this concept, I 

will argue that self-defense, insofar as defensive violence (if successful) only stops the 

                                                 
401 Id. § 20. 
402 Similar statements may be found in other natural law theorists.  Pufendorf writes: 

But those who are subject to civil government are only justified in using violence in self-
defence when time and place do not allow appeal to the assistance of the magistrate to 
repel an injury by which life or some irreplaceable good, as valuable as life itself, is 
thrown into immediate danger. 

PUFENDORF, supra note 238, at 49.  Pufendorf continues, “vengeance and a guarantee against attack in the 
future must be left to judgement of the magistrate.”  Id.  Grotius is more ambiguous on the point.  Grotius 
writes, “that the liberty of private redress, which once existed, was greatly abridged after courts of justice 
were established.  Yet there may be cases, in which private redress must be allowed, as for instance, if the 
way to legal justice were not open.”  GROTIUS, supra note 238, at 56.  Grotius then examines cases where 
public redress is unavailable, such as in areas where the state lacks effective control (e.g., in a desert) or 
where the nature of the circumstances make it temporarily unavailable, such as an attack that puts someone 
in immediate danger.  Thus, initially we see that Grotius perceives self-defense as a private remedy. 
Later, Grotius treats self-defense solely as self-preservation.  What principle makes it lawful to kill in 
necessary self-defense “derives its origin from the principle of self-preservation . . . and not from the 
injustice or misconduct of the aggressor.”  Id. at 76.  Although focused on the culpability of the aggressor, 
finding the right to self-defense in self-preservation and irrespective of the aggressor’s culpability appears 
to assert that self-defense is not a private act of justice.  But then later, Grotius again switches gears.  
Unlike Pufendorf and Locke, Grotius seems to argue that self-defense, in fact, vindicates one’s (natural) 
right to life.  The vindication is a narrow one—protecting one’s right to life.  It does not vindicate the 
public right not to have unlawful violence, for Grotius makes clear that civil authorities possess the 
exclusive power to vindicate these interests through punishment and (non-imminent) preemption of attack.  
Id. at 83.  Because Grotius apparently does not distinguish between vindicating a right and merely 
protecting it, it is difficult to judge the extent to which he differs from Pufendorf and Locke. 
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completion of improper violent acts, does not serve to exact from the aggressor what is 

due to compensate the defender for suffering from unjust aggression. 

In Nicomachean Ethics, Aristotle divides justice into several types.  One type of 

justice is particularly relevant to all unlawful attacks, including attacks by innocent 

aggressors:  rectificatory justice.  With respect to rectificatory justice, Aristotle assumes 

that everyone is treated on equal terms, not according to merit.  In other words, people’s 

general actions and habits (i.e., whether they tend to be just or unjust persons) have no 

relevance.  The judge only takes cognizance of the harms the person suffered.  When 

anyone has suffered from an unjust situation, “the judge tries to restore this unjust 

situation to equality . . . .”403  Aristotle explicitly applies this concept to harms involving 

violence, even though one cannot be made whole in the same sense as when he suffers 

monetary damages.  The goal, to the extent the judge is capable, is to restore each side “to 

a position of equality, by subtraction from [the offender’s] profit.”404 

Self-defense in civil society cannot be justified solely as an act of justice or law 

enforcement.  Individuals who act in self-defense do not engage in rectificatory justice 

for several reasons.  First, defensive actions seek solely to prevent future harm.  Nothing 

in the defensive action, which deters and disables attackers, can remedy harms already 

committed.  The types of actions authorized by self-defense, which actions primarily 

                                                 
403 ARISTOTLE, supra note 63, at 73: 1132a5.   
404 Id. at 73:  1132a10 (brackets in original).  Although I am drawing from Aristotle’s discussion, I am not 
endorsing every detail of his view on rectificatory justice.  I am concerned more with the loss (i.e., the 
damages) suffered by the victim than with the profit or gain of the offender, and I do not assume that the 
victim’s loss equals the offender’s gain. 
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involve the use of necessary violence against the attacker until the attacker ceases his 

attack, do not promote rectificatory justice. 

 The only way a person could seek compensation for the harm of the unlawful 

attack would be to combine defensive actions with some kind of offensive action 

designed to pursue compensation (e.g., unilaterally seizing the offender’s property).  The 

necessity requirement is the key obstruction here:  the use of force generally assumed to 

be authorized by self-defense extends only to the necessity of preventing future harm—

not to the necessity of using force to cause justice to be done.  Without radically rewriting 

the requirements for self-defense, pursuing rectificatory justice in the context of 

defensive actions is impermissible. 

And were someone to argue for such a rewriting of the necessity requirement, I 

would deny that offensive actions of this kind are permissible for the reasons I have just 

indicated in my discussion of Kant and Locke:  such actions improperly supplant the role 

of having a neutral judge.  In my view, Kant’s reasons are most persuasive.  The power to 

exclude competing claims is implicit in making a binding and authoritative determination 

about what is sufficient to rectify an unjust act.  One cannot purport to make such a 

determination on his behalf when he is the subject of such claims.  This denial of a 

person’s right to judge his own case arises from the person assuming two incompatible 

functions:  the subject of a right’s claim and the adjudicator of that claim.  It is not an 

epistemic claim, like Locke’s, related to whether one could do so in an unbiased way.  

And even if a conflict did not arise in pursuing one’s own rights claim, the person against 
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whom the claim is made would still lack authoritative reasons to recognize the claim as 

valid. 

Thus, I do not see self-defense as fully vindicating one’s rights, even one’s right 

to life.  Rather, I see defensive action as a partial vindication:  self-defense defends one’s 

rights partially, but sufficiently so that those rights may later be vindicated fully (or as 

fully as possible) by a sovereign entity.  In civil society, that vindication takes place by 

the sovereign. 

Outside civil society, as Kant’s argument suggests, both sides have an obligation 

to establish a neutral sovereign to determine precisely how the defender’s rights will be 

fully vindicated.  One cannot fully vindicate rights in a state of nature, which is why Kant 

claims that such a state is “devoid of justice,” even if it is not, as Hobbes argued, “a state 

of injustice.”405  Because a state of nature lacks justice, individuals in such a state “may 

impel [each] other by force to leave this state and enter into a rightful condition . . . .”406  

Such a use of force would be outside the scope of self-defense, so I will not continue 

further examining this issue.  But I will note that, regardless of whether one accepts 

Locke’s argument or Kant’s, the use of permissible force in a state of nature greatly 

exceeds the permissible use in civil society.  For Locke, one can enforce natural law, and 

so one may use force in a state of nature either as self-defense or as law enforcement.  In 

civil society, of course, law enforcement is strictly the purview of the sovereign.  Self-

defense allows individuals to protect themselves, but Locke still claims that justice for 

                                                 
405 KANT, supra note 142, at 90. 
406 Id. 
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such attacks is solely the responsibility of the sovereign.  The protection allows 

individuals to seek redress by the sovereign.  In a Kantian scheme of right, a person could 

not seek justice, whether in a state of nature or civil society.  People who defend 

themselves never engage in law enforcement, even in a state of nature.  Instead, they 

protect themselves until a neutral civil authority could require justice to be done.  In civil 

society, such an authority exists; in a state of nature, such individuals have a duty to 

establish a civil authority between them. 

Thus, I have tried here to demonstrate several points.  First, in civil society, it is 

clear that self-defense does not fully vindicate rights.  It merely protects those rights long 

enough to have them vindicated by the civil authority.  Secondly, outside civil society, 

self-defense also does not fully vindicate rights for the reasons Kant gives.  Nevertheless, 

as a matter of political philosophy, individuals have a wide permission to use force in a 

state of nature since they may use force (or threaten to use force) to require others to 

submit to a sovereign authority.  But even if I am wrong in my agreement with Kant, and 

Locke is correct, it is still the case that, in a state of nature, the permission to use force is 

wider because law enforcement interests, in enforcing natural law, get combined with 

self-defense. 

4.5.  Creating the Moral Asymmetry 

4.5.1.  Culpable Aggression 

 The final question that must be answered is why a defender has a right to use 

force against an aggressor but an aggressor lacks the same right against the victim.  In 
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other words, what accounts for the moral asymmetry between aggressors and defenders?  

In my view, drawing from above, two factors create the moral asymmetry:  the invasion 

of one’s autonomy and the unavailability of protection from the sovereign entity. 

 Although not necessarily for the reasons they provide, as I have noted, I agree 

with Thomson,407 Uniacke,408 Wasserman,409 and others410 that the attack itself has moral 

significance.411  To adopt a Kantian idea, while the use of force by the aggressor and the 

victim may have the same effect (i.e., damaging or destroying one or the other’s 

autonomy), the maxim of action on which each attacks is totally different and, therefore, 

the action itself has quite different moral worth.  Aggressors’412 use of force often aims at 

effectuating an illegitimate end, and the victim becomes the means to this end.  For 

instance, aggressors may seize property to which they lack a right (robbery) or kill a 

person due to personal dislike.  Thus, the maxim of action becomes something like, 

“When I dislike this person, I will injure (or kill) him” or “When I want to obtain this 

property, I will threaten or injure a person to secure it.”  Obviously, such propositions are 

not universalizable; they would make our lives and property extremely insecure.  

Undertaking actions for these kinds of reasons constitutes a serious injury (both morally 

and physically) to the other person.   
                                                 
407 See JUDITH JARVIS THOMSON, THE REALM OF RIGHTS 366-71 (1990). 
408 E.g., UNIACKE, supra note 39, at 188. 
409 See Wasserman, supra note 137, at 371-78.  At the end of the article, Wasserman adds that the attacker’s 
guilt also plays a significant role.  Id. at 378. 
410 McMahan, for example, offers a view called “Hybrid,” which asserts that causing an unjust threat 
lowers the moral barriers to harming the attacker, McMahan, supra note 81, at 281, but McMahan himself 
is not convinced of its defensibility.  See id. at 285. 
411 Here, I am sympathetic to, and adopting much of, Wasserman’s version of Forced Choice theory.  For 
Wasserman’s account, see Wasserman, supra note 137, at 371-78. 
412 This would include innocent aggressors except automatons and persons acting in putative self-defense. 
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Alternatively, the use of force may accomplish a legitimate end but violence is an 

improper method to realize that end.  For example, expanding one’s business is 

legitimate, but killing one’s competitor so that one may have his customers is not.  Thus, 

“when I want to expand my business, I will kill my competitor” is not a proposition to 

which all could subscribe.  If Barzini413 is a business competitor to Corleone, then 

Corleone is a business competitor to Barzini.  Barzini’s subscription to the above maxim 

would be consenting to his own death.  

It should also be noted that these two categories are not completely separate.  

Gang and organized crime related violence often combines both categories by defending 

illegitimate ends in illegitimate manners (e.g., protecting a drug racket by killing one’s 

competitors).  In at least one of these aforementioned ways, aggressors action of trying to 

harm a person fails to respect the victim’s equal standing as a person. 

A victim’s right of self-defense would also exist were it the case that the victim 

would not have much of a life following the attack.  Suppose that a terminally ill patient 

has a life expectancy of one day, during which his illness will preclude him from 

obtaining much good.414  And suppose this patient’s arch-enemy decides to kill him 

during that day.  The patient would retain the right of self-defense.  The aggressor shows 

a complete lack of respect for the patient as an autonomous person.  While the wrongness 

of killing usually derives, in part, from the badness of someone dying early, sometimes 

                                                 
413 Emilio Barzini, of course, was Vito Corleone’s prime rival in The Godfather.  THE GODFATHER 
(Paramount Pictures 1972). 
414 I will refer to this as the “terminally ill patient” case below. 
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the wrongness may be independent of this fact and derive simply from the gross violation 

of respect for persons as autonomous beings.415 

  The second formulation of the categorical imperative also can give some 

justification for why a moral asymmetry exists between culpable aggressors and 

defenders.  Defenders do not use aggressors merely as a means.  Consider, again, the 

terminally ill patient case from above.  Suppose, now, that the terminally ill patient is 

dying because of renal failure and a dialysis machine is unavailable, but a kidney 

transplant is a do-able option.  And suppose further that the patient’s arch-enemy is a 

potential donor.  While the patient would be permitted in self-defense to kill his attacker 

in self-defense, he could not kill his attacker for the purpose of taking a kidney.  A person 

acting in justifiable self-defense does not use his attacker merely as a means, even as a 

means of staying alive.  The defender’s permission extends only to preventing 

wrongdoing; he merely resists the improper actions of the aggressor.416  The justified 

defender’s respect for the aggressor as a person can be seen in the defender’s acceptance 

and obedience to the limitations on the right of self-defense (e.g., necessity, imminence, 

and proportionality), and in the methods the defender uses to stop an attack.417  Thus, a 

justified defender does not use the permission to cause harm generated by the right of 
                                                 
415 On distinguishing death generally from death caused by an aggressor’s illegitimate actions, Barbara 
Herman writes, “[I]t is not the fact of death but the death as a means to the aggressor’s purposes that gives 
moral title to resistance and self-defense.”  BARBARA HERMAN, THE PRACTICE OF MORAL JUDGMENT 129 
(1993).  Herman’s negative point is correct:  that a person faces death does not justify his use of force 
against another to prevent that death.  However, it is not necessary for the aggressor to use the victim as a 
means.  The victim’s death itself may be the aggressor’s illegitimate end.  And certain aggressors (e.g., 
sociopaths or automatons) may not have any reasons at all for their violence.     
416 See id. at 129-30. 
417 For example, one might ask whether the defender used only necessary force to protect against an attack 
or if the defender attempted to inflict gratuitous pain on the aggressor. 
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self-defense as a pretext to cause harm unrelated to stopping the wrongdoing.  Just as 

with Kant’s theory of punishment, a theory justifying self-defense can maintain the 

following are compatible: 

(1) Causing harm to another in self-defense; and 

(2) Showing respect for that person as an autonomous being. 

The aggressor’s use of the victim as a mere means, in part, creates a moral 

asymmetry between the aggressor and the victim.  The moral asymmetry explains why 

defenders (but not aggressors) may use force.  But while the moral asymmetry might 

explain why we are justified in legally treating those who commit moral wrongs 

differently from those who do not, the creation of the moral asymmetry does not, by 

itself, create a sufficient condition justifying the use of force.  The use of force in self-

defense is justified only under the conditions, and for the reasons, I have lain out above—

for instance, that it is necessary, so that recourse to the courts has become impossible.  

One must be careful not to confuse the creation of a moral asymmetry, which justifies 

why self-defense is a one-way street, with being a complete justification of self-defense 

itself. 

In addition to the aggressor’s use of the victim as a means, aggressors also 

generally damage the public peace by engaging or threatening to use violence.418  All 

unlawful aggression damages the public peace in several ways.  First, unlawful 

                                                 
418 I disagree with Sangero, who states, “in the absence of criminal responsibility, the aggressor’s action 
bears no anti-social nature, and accordingly it does not—certainly not significantly—injure the social-legal 
order.”  SANGERO, supra note 136, at 71 
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aggression unjustly causes harm to the victim.  This injustice is due, first, to the fact that 

the aggressor lacks authority to impose the harms he does on the victim.  Thus, even if 

the results of the aggressor’s actions (e.g., seizing property in the possession of the 

victim) would have been legitimate had the legal procedure been followed, the 

aggressor’s actions undermines the legal system by not following the procedures set forth 

in law.  For the reasons I have given above, the use of courts and the legal system is a 

necessary element of any proper redistribution of benefits and burdens in society.  By 

acting outside this system, the attacker (even one with otherwise legitimate ends) denies 

the supremacy and authority conferred by a common system of government.  A person 

who acts in self-defense defends his own interests, but, in addition to reaffirming his 

equality to that of the attacker, he also reaffirms that any harms occurring to him must 

take place according to law.419 

Additionally, usually in an unlawful attack, the harms themselves are 

unwarranted.  Most thieves steal property to which they have no plausible legal right or 

claim.  With respect to interpersonal violence, attackers generally assault individuals for 

purposes unrelated to any concept of desert on the part of those harmed.  Street violence 

(unlike domestic violence) is also particularly harmful because it makes everyone in 

society, including those not attacked, less secure.  Yet, a major function of government is 

                                                 
419 This discussion explains why I think Hobbes errs in declaring that people about to be executed retain the 
right of self-defense.  For Hobbes’ argument, see THOMAS HOBBES, LEVIATHAN 98 (Richard Tuck ed., 
Cambridge Univ. Press 1996) (1651).  When a condemned criminal attempts to defend himself against the 
legal order, he declares himself above the law that governs everyone else.  To be subject to law must imply 
that one cannot exempt himself from unfavorable legal judgments entered pursuant to the proper legal 
procedure. 
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to create a secure environment in which people can associate in various ways.  Thus, not 

only do the harms themselves take place outside the bounds authorized by law, but the 

harms caused by unlawful attackers generally accomplish objectives that the legal system 

seeks to prevent.  The aggressor, not the defender, creates the breach of the peace and the 

failure of government to provide appropriate security.  That breach occurs whether or not 

the victim defends himself, but the breach would not occur but for the attack.  

Therefore—and this is also a major justifying factor in forced choice theory420—the 

attacker’s actions create the risk that someone will be unjustifiably injured;421 while the 

victim’s actions attempt to avoid injury by harming the aggressor, he does not create the 

initial sufficient condition that someone likely will suffer an injury.  Thus, these 

consequentialist considerations augment the Kantian justification for why self-defense is 

permissible. 

What happens if there is no general public peace?  As I noted above, each action 

of illegitimate violence contributes to the destruction of the public peace.  The only way 

to restore the public peace would be to stop the outbreak of violence.  And to suppress the 

outbreak of violence, one must suppress the individual cases of violence.  Each act of 

illegitimate violence has some negative impact on the public peace, even if the marginal 

impact of a discrete case is relatively low. 

                                                 
420 Wasserman, supra note 137, at 372. 
421 I say “unjustifiably” here to exclude cases where someone will be injured inevitably but the person 
initiating the injury has a right or liberty to do so.  One example of the kind of cases I am trying to exclude 
is that of the condemned prisoner.  The condemned prisoner faces a forced choice:  be executed or attack 
the prison guards.  Moreover, when an execution is imminent, it is the executioner, not the prisoner, 
initiating that choice.  Absent extraordinary circumstances (e.g., the executioner knows that the prisoner is 
innocent) the executioner, unlike the improper aggressor, acts from a legal and moral claim of right. 
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4.5.2.  All Aggression, including “Innocent Aggressors” 

The reasons I have cited in § 4.5.1 as creating the moral asymmetry will not 

suffice for all unjust aggression.  Another class of attackers exist, the so-called innocent 

aggressors.  Several types of innocent aggressors exist.  One category consists of 

aggressors who have a physical or mental defect which prevents them from reasoning 

correctly and acting rationally; indeed, a subset of the group, automatons, do not reason 

at all and, thus, engage in no intentional action.  Another comprises aggressors who are 

too young and immature to be held morally responsible.  As a result, one cannot point to 

certain features of their actions, such as freely choosing to violate someone’s rights, to 

explain why they lose their right not to be harmed.  This leads to the question:  what 

lowers the moral barriers to injuring such aggressors? 

4.5.2.1.  Other Theories 

The current attempts to answer these questions have proven unsatisfactory.  

Uniacke argues the right to life is conditional upon not being an “unjust immediate threat 

to the equal rights of someone else . . . .”422  This leaves her in a difficult position with 

respect to innocent aggressors.  Her theory only “assumes that the use of force in self-

defense against a blameless or passive unjust immediate threat is permissible self-

preferential killing . . . .”423  But an assumption is not a justification. 

As I noted in an earlier chapter, Rodin divides innocent aggressors into three 

categories:  the first category comprises those individuals who lack the intent to do a 

                                                 
422 Uniacke, supra note 39, at 213. 
423 Id. at 214. 
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wrongful act, the second comprises intentional actions but somewhat involuntary (e.g., 

caused by duress)—what Aristotle referred to as “mixed actions”—and the final category 

is composed of infants, the intoxicated, and the insane.424  Rodin draws a line between 

those actors whose unjust threatening actions derive from the psychological or 

personality characteristics of a person and those caused by non-psychological factors.425  

Individuals’ threatening actions must be actions for which they have some responsibility 

in order to legitimize a defensive response.  Thus, those whose actions derive, in part, 

from psychological forces are legitimate subjects of self-defense, whereas those caused 

entirely by other factors are not.  Rodin believes that the responsibility can extend, for 

instance, to some insane actors (even if such individuals would not be held criminally 

liable), whereas force against automatons is unjustified.426  Rodin recognizes that 

granting no right of self-defense against automatons is counterintuitive.427  Kaufman 

treats Rodin’s position on self-defense against automatons as a reductio ad absurdum of 

his argument.428 

A final attempt has come from Mordechai Kremnitzer and Boaz Sangero.  These 

theorists view self-defense, as I do, as primarily deriving from two sets of interests:  the 

protection of individual autonomy (or other legitimate interest) and the protection of the 

                                                 
424 See RODIN, supra note 16, at 90-92. 
425 See id. at 95. 
426 See id. at 90-95. 
427 Id. at 97. 
428 Kaufman, supra note 76, at 28. 
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social-legal order.429  However, they also distinguish private defense against culpable 

aggressors and innocent aggressors; the latter case, they believe, is best handled as an 

application of the excuse of necessity.430  In cases of necessity, unlike self-defense, one 

excuses the defender based on his protection of some interests (e.g., the defender’s 

autonomy) against other interests (e.g., the harm to innocent aggressors).  Because 

innocent attackers cannot form the requisite intent, Kremnitzer concludes they do not 

harm the social-legal order.431  I disagree with this conclusion.  My argument that 

innocent aggressors still harm the social-legal order will provide the moral asymmetry to 

allow justified defensive action against such aggressors. 

 4.5.2.2.  Creating the Moral Asymmetry 

4.5.2.2.1.  Civil Society 

The current approaches to examining innocent aggressors generally begin with the 

assumption that aggressors and defenders have an equal right to life, and that deviating 

from this principle requires a justification.  Thus, arguments start by assuming the 

illegitimacy of defensive violence against innocent aggressors and look for reasons to 

deviate from this principle.  As Rodin writes: 

[T]he challenge, for those who believe that it can be permissible to kill 
Innocent Aggressors and Innocent Threats, but agree that it is not 
permissible to kill Innocent Bystanders, is to provide an account of the 
basis of self-defense which can differentiate these cases.  What justifies 

                                                 
429 See Mordechai Kremnitzer, Proportionality and the Psychotic Aggressor:  Another View, 18 ISRAEL L. 
REV. 178, 191 (1983); SANGERO, supra note 136, at 99. 
430 SANGERO, supra note 135, at 55-56 (citing Kremnitzer, supra note 429, at 196-205).   
431 Kremnitzer, supra note 429, at 194. 
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harming Innocent Aggressors and Innocent Threats if it is unjustifiable to 
harm Innocent Bystanders?432  
 

To answer this question, I will not begin by examining the equal (negative) rights against 

harm that initially belong to innocent aggressors and the people they attack.  Instead, I 

will examine the issue from the opposite angle by examining how much freedom to act 

we possess in society. 

Kant asserted that each person in a civil society possesses a claim to the greatest 

amount of freedom that is compatible with a similar amount of freedom for all.433  Rawls 

articulates a similar principle in A Theory of Justice.434  Hart criticized Rawls’s principle 

because it seemed to advocate giving up liberty, not when doing so would maximize 

liberty, but rather when yielding the liberty would increase the value of the liberty that 

remained.435  Rawls responded to the criticism by discarding the maximization language 

and arguing that society must allow a “fully adequate scheme of basic liberties” that 

allows people to pursue their ends.436  

Even if Kant and Rawls’s maximization principles are incorrect, and individuals 

lack a claim to maximize their liberty fully, I think one nevertheless can formulate a 

weaker version of the principle based on the equality of persons.  The weaker version of 

the maximization principle is this:  each person in civil society possesses no more than a 

                                                 
432 Rodin, supra note 16, at 82. 
433 KANT, supra note 142, at 24-31. 
434 RAWLS, supra note 306, at 53.  Whether Rawls meant any liberty, or a certain set of basic liberties (e.g., 
freedom of religion), was initially unclear.  See H.L.A. Hart, Rawls on Liberty and Its Priority, 40 U. CHI. 
L. REV. 534, 537-42 (1973). 
435 Hart, supra note 434, at 542-43. 
436 RAWLS, supra note 306, at 331-34. 
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claim to the greatest amount of freedom that is compatible with a similar amount of 

freedom for all. 

 Using this principle, we can see a critical distinction between defensive violence 

and the violence of innocent attackers.  Defensive violence, unlike unjustifiable violence, 

is compatible with one’s duties in civil society.  Rather than viewing the situation as one 

of competing rights, the question I would like to ask here is whether being non-culpable 

expands one’s liberty of action in civil society.  In other words, does lacking the 

necessary conditions of moral responsibility provide one more liberty, in civil society, to 

act without restraint from others than one who can be held culpable?437 

I think the answer to this question is clearly no.  The insecurity and harms caused 

by unlawful violence occur whether or not the attacker culpably attacks the victim.  

Indeed, moral culpability has little relevance to the social harms created by unlawful 

violence.438  A madman on the loose creates a similar insecurity to a terrorist rationally 

attempting to kill the same number of people.  Disabling the victim from defending 

himself (or disabling others from assisting the victim) will not restore the public peace 

                                                 
437 Pufendorf also seems to approach innocent attackers from the perspective of whether innocent attackers 
have more liberty to attack.  He writes: 

I may engage in defence against an attempt on my life, whether it is motivated by malice 
or made in error—for example, if a man attacked me in a fit of madness or because he 
took me for someone else with whom he was on terms of enmity.  For it is enough that 
the other has no right to attack or to kill me, and that there is no obligation on my part to 
submit to death for no reason. 

PUFENDORF, supra note 237 at 49-50. 
438 It is also interesting to note that the security governments provide often extend beyond security against 
interpersonal violence.  For example, most governments have some form of animal control to control wild 
and domestic animals.   This function protects both the animals and the people in society, but this 
protection does not depend for its justification on animals being rational creatures that culpably harm 
people in society. 
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because the attacker will still breach it.  (Indeed, such an action would be perverse from 

the perspective of the government desiring the preservation of public peace.)  But 

disabling the attacker will restore the public peace, since an appropriate defender will 

cease his defense once the threat has passed.  Thus, because only disabling the attacker 

(culpable or not) will restore the public peace, governments do have a reason to permit 

defenders and third-parties to defend themselves against culpable and non-culpable 

attackers.  Governments would be acting practically irrationally by prohibiting third 

parties from aiding victims, even when the attack is from an innocent aggressor 

(including an automaton).  A victim, defending himself within proper legal limits, creates 

no consternation on the part of society that they will fall victim to random violence 

(except, perhaps, to accidentally being harmed in the course of the defense itself).  A 

defender does not cause the same damage to the legal order. 

While all violence contains an antisocial aspect, defensive violence is compatible 

with civil society because one’s willingness to use such violence is conditioned upon a 

proportionate threat existing.  A willingness to use violence in narrow, emergency 

circumstances, when sovereign protection is unavailable, does not create consternation on 

the part of society that other individuals will be subject to random attack.  Furthermore, 

the object of defensive violence is to stop improper violence, thereby preventing such 

violence from further damaging public peace and security.  As a result, retaining the 

liberty to engage in defensive violence can be universalized.  “When I face a threat from 

another to injure me, and I cannot stop the threat in any other way, I will use violence 
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against the aggressor,” is a maxim of action to which all could subscribe (and, indeed, 

only if it were followed by all would no violence take place). 

Thus, Sangero and Kremnitzer are incorrect to claim that innocent aggressors do 

not damage the social-legal order.  These authors are correct that innocent aggressors do 

not intentionally violate society’s rules.  But they do damage the social-legal order 

insofar as their actions diminish a necessary and prime condition for having civil society:  

freedom from fear of being harmed.  Allowing self-defense against innocent aggressors 

does not punish such individuals for their disease or condition.  Permissible self-defense 

only legitimizes necessary violence to restore the public peace and prevent such innocent 

aggressors from having an excessive liberty of action—a non-universalizable liberty 

because of the harm it causes moral agents. 

I also should note here that my claim is not merely resting on the psychologically 

contingent fact that prohibiting self-defense against innocent aggressors would leave 

people in fear, especially when those aggressors commit acts of violence.  I am making a 

stronger claim:  lawless violence damages civil society by injuring the members of that 

society.  Although the damage to civil society in any isolated discrete act of violence may 

be very small, it nevertheless does cause that marginal harm.  And it certainly would be 

the case that society would be severely harmed were any individual, discrete act of 

violence, by an innocent aggressor, replicated a sufficient number of times.  Peaceful 

relations between people are a necessary precondition to have civil society.  As a result, it 



 190 

would not be a sufficient response to my argument to imagine a hypothetical world where 

people have different psychological make-ups. 

4.5.2.2.2.  Respect for Persons, Reconsidered 

 Duties to civil society are not the only reason justifying the permissibility of self-

defense against innocent aggressors.  Duties to individuals, including oneself, can also 

provide a moral asymmetry. 

Arguing that no asymmetry exists between innocent aggressors and people 

engaged in self-defense usually proceeds by assuming that aggressors have equal moral 

rights to their victims.  This assumption is a mistake.  Individuals who lack reason 

entirely or who reason defectively enough that they may not be held responsible for their 

actions are not autonomous persons.  Thus, in acting towards them, we should not be 

motivated by respect for their (autonomous) persons.439 

Instead, we must exhibit values other than respect for them as autonomous 

persons.  Towards ordinary children, we have a duty to help them become autonomous 

beings from dependent wards.440  This requires a degree of paternalism that would be 

unacceptable towards adults.  Analogously, we have a similar duty towards those who are 

mentally ill or have a physical condition impairing autonomy but who can overcome that 

illness or condition.  On the other hand, duties of care and beneficence explain why the 

permanently mentally ill or disabled have some claims against us that we care for them.  

                                                 
439 Although our actions should not be motivated by respect for their persons as autonomous agents, in 
certain cases (e.g., children and the temporarily disabled), we should be motivated, in part, out of respect 
for the fact that they will become (rather than are) autonomous agents.  
440 Tamar Schapiro, What is a Child, 109 ETHICS 715, 735-37 (1999). 
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We cannot appeal to their present or future autonomy.  Appeals to duties of care and 

beneficence explain why we may undertake actions not justifiable by the principle of 

respect for persons.  For instance, we force medicate the severely mentally ill, we take 

away some of their liberty by placing them in institutions or forcing them to accept 

medical care, and we generally act in their best interests rather than in accordance with 

their desires. 

Our duties to care for individuals, whatever their scope, do not override our 

obligation to respect persons as autonomous agents.  If I prohibit self-defense against 

innocent aggressors, then I require those victims to die or suffer harm solely to preserve 

the aggressor.  In essence, I appropriate his well-being (and possibly his life) solely to 

serve someone else’s interests.  And since, ex hypothesi, we are discussing attacks 

without justification, aggressors have no claim upon their intended victim that they serve 

such a purpose.  Being morally innocent is an excuse against being held morally 

responsible for one’s improper actions.  It is not a license to harm others.  Innocent 

aggressors create the quandary whereby one cannot care for the aggressor and himself at 

the same time.   

Although our duties of care towards individuals who are not autonomous do not 

override a person’s right of self-defense, these duties of care still make it impermissible 

for us to treat such individuals merely as a means for our own purposes.  Within this 

prohibition, we can distinguish retaining the right of self-defense towards innocent 

aggressors from our having the right to use innocent bystanders in whatever way we want 
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if doing so is necessary for our self-preservation.  Employing the notion of using 

someone as a mere means, Jonathan Quong has proposed an interesting counterfactual 

test to distinguish innocent aggressors and most types of innocent bystanders.441  A 

defender, he argues, uses someone in an impermissible way (i.e., merely as a means) only 

if he “cannot perform the required action or achieve the relevant goal” without the other 

person.442  This leads him to the following counterfactual test for determining whether 

killing someone is unjustifiable because the defender uses the person as a means:  “if A 

and all the things currently belonging to X were suddenly to disappear, would your life 

be saved?”443  If one’s life would not have been saved, then Quong argues that the person 

has exploited X to preserve himself.  But if one’s life would be saved by X’s 

disappearance, then we are not exploiting X.444  While I am not sure Quong’s test is 

sound in all circumstances,445 it does highlight a relevant distinction between defending 

oneself against innocent aggressors and eating an innocent person because someone is 

stranded and hungry.446  

                                                 
441 See Jonathan Quong, Killing in Self-Defense, 119 ETHICS 507 (2009).   
442 Id. at 525. 
443 Id. at 529 (footnote omitted). 
444 See id. 529-30. 
445 Specifically, I am not sure whether Quong’s test adequately handles cases where defenders place 
bystanders at enormous risk.  I go into some of these cases in § 5.4.  There, I argue that while defenders 
may place bystanders at some risk justifiably, they have a duty to keep the level of risk to bystanders 
reasonable.  Quong’s test does not seemingly hold unjustifiable cases where defenders place bystanders at 
unnecessarily high risk. 
446 For the precedent-setting case involving cannabilism after a shipwreck, see Regina v. Dudley and 
Stephens, 14 Q.B.D. 273 (1884). 
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To the extent one side in the argument has a burden of proof, I think it is on the 

other side to demonstrate why a victim to such an attack must accept the consequences by 

refraining from defending himself. 

 Just as self-defense against culpable aggressors is not incompatible with respect 

for persons, self-defense against innocent aggressors is not incompatible with our duties 

of care.  We exhibit duties of care by making sure that we never defend ourselves against 

innocent aggressors except as a very last resort.  We should provide a safe environment 

for those whom we care.  For example, we ought not leave weapons accessible to the 

mentally ill, thereby facilitating a need for self-defense.  And how we defend ourselves 

matters.  It would be incompatible with our duties of care if, during defensive action, we 

inflicted gratuitous harm or used the aggressors to further our ends unrelated to the 

attack.  Thus, just because we may be justified in inflicting harm in self-defense, we may 

not take an insane person’s organs, if we need a transplant. 

 Intuitively, we still feel some moral “residue” at harming innocent aggressors 

because those aggressors did not culpably and willingly perform actions that triggered a 

person’s right to harm them.  The lack of culpability on the part of the aggressor does 

contribute to the tragedy of such cases.  Nevertheless, self-defense against innocent 

aggressors contributes to creating conditions in society that make ethical relations among 

people possible.  Therefore, self-defense against innocent aggressors is justifiable, not 

merely an excuse.  Self-defense against innocent aggressors is not an unmitigated good—

but, as I argued in the previous chapter, neither is self-defense against culpable attackers.  
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4.6.  Objections and Proportionality 

Basing the right of self-defense in autonomy-based rights leads to several objections.  

First, this could mean that the right of self-defense lacks a proportionality principle.447  If 

autonomy is all that matters, then we have no principle to deny that defenders may use 

any level of force, no matter how great, to prevent any violation of autonomy, no matter 

how small.  Yet as Kadish correctly argues, using an analogy with punishment authorized 

by criminal law, to take an offender’s life in order to prevent a minor theft would be a 

wrong even if that were the only penalty that would prevent it.448 

The concept of proportionality in self-defense has been hampered by a 

mischaracterization of what this criterion requires.  Proportionality in punishment 

generally requires that the amount of “punishment must be proportional to the gravity of 

the offense . . . .”449  A petty theft gets a lesser sentence than stealing an automobile, 

which might, in turn, get a lesser punishment than a carjacking.  Within the realm of 

punishments, courts can finely grain the punishment to the nature of the offense and the 

culpability of the offender. 

But the proper moral and legal requirement to use only proportionate force in self-

defense differs from proportionality in punishment, for a defender does not (and cannot 

be reasonably expected to) finely grain the amount of force used.  “An eye for an eye; a 

tooth for a tooth” is a principle belonging to the judge who punishes, not the victim who 
                                                 
447 See, e.g., George P. Fletcher, Punishment and Self-Defense, 8 LAW & PHIL. 201, 210 (1989). 
448 Kadish, supra note 101, at 886.  Sangero also discusses Kadish’s argument at length.  SANGERO, supra 
note 136, at 522-527. 
449 Hugo Bedau, Classification-Based Sentencing, 10 NEW ENG. J. ON CRIM. & CIV. CONFINEMENT 1, 13 
(1984). 
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defends.  Typically, as the Model Penal Code illustrates,450 the law divides the amount of 

appropriate force into two types:  deadly force and non-deadly force.  Proportionality 

means simply451 that one may not use deadly force452 to counter a non-deadly threat.453  

But a person may use significant non-deadly force if it is necessary to stop a relatively 

minor non-deadly threat.  For instance, a person could break an attacker’s arm, if doing 

so is necessary to defeat an attempted minor theft. 

Proportionality might be a concept that self-defense and punishment share, but the 

nature of proportionality in punishment is much finer-grained than it is in self-defense.  

In most countries, a judge could not impose a sentence of breaking an offender’s arm for 

a minor theft, and a fortiori, most think it unjust to punish a minor theft with that level of 

punishment.  With respect to more significant force, a person who engages in a vicious 

battery of another likely will receive a lengthy prison term; however, he will not be 

eligible for the death penalty and likely will not face life imprisonment.  On the other 

hand, a victim, both legally and morally, permissibly may kill such an attacker who 

intends to cause only serious bodily injury.  Here, three principles militate against 

                                                 
450 MODEL PENAL CODE § 3.04 (Proposed Official Draft 1962).  
451 Alternatively, “disproportionate” may refer to using more force than is necessary under the 
circumstances.  See, e.g., Bad Elk v. United States, 177 U.S. 529 (1900).  In this case, the Supreme Court 
stated, with respect to the use of unnecessary force to resist an unlawful arrest, “If the officer have no right 
to arrest, the other party might resist the illegal attempt to arrest him, using no more force than was 
absolutely necessary to repel the assault constituting the attempt to arrest.”  Id. at 535.  Here, 
“disproportionate” is synonymous with “unnecessary,” and I would limit such force to necessary occasions 
for the reasons I have highlighted in the previous sections of this chapter.  
452 “Deadly force” means “force capable of causing death or serious bodily injury.”  MODEL PENAL CODE 
§ 3.11 (Proposed Official Draft 1962).  See also BLACK’S LAW DICTIONARY 802 (8th ed. 2004) (adopting 
the Model Penal Code definition).  
453 Typically, rape and kidnapping are exceptions to this, and I will discuss them shortly.  Robbery can also 
be an exception, though I think using deadly force to prevent a robbery is problematic at best. 
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requiring strict proportionality:  first, no matter how expert of a fighter someone is, one 

cannot reasonably expect a defender in emergency circumstances to know—let alone, 

restrict in combat—the exact amount of force employed to only what is absolutely 

necessary to prevent the threatened harm.  Secondly, as Locke writes: 

This makes it lawful for a man to kill a thief, who has not in the least hurt 
him, nor declared any design upon his life, any farther than, by the use of 
force, so to get him in his power, as to take away his money, or what he 
pleases, from him; because using force, where he has no right, to get me 
into his power, let his pretence be what it will, I have no reason to 
suppose, that he, who would take away my liberty, would not, when he 
had me in his power, take away every thing else.454 
   

The law does not suppose that the man who attempts to break a finger intends to take a 

life.  Nevertheless, at some level of force, a legitimate question exists regarding exactly 

how much harm the aggressor intends the victim.455  Because the victim suffers the unjust 

attack, the law ought not require him to suffer the consequences of this uncertainty.  And 

this uncertainty provides the justification for the moral and legal permissibility of the 

victim’s use of deadly force to prevent kidnapping and, perhaps, robbery456 and rape.457   

Further, the uncertainty of intentions in a forcible encounter helps justify why a 

person may use private force at all.  For responding to non-forcible but unjustified 

invasions of autonomy, we require people within civil society to resort to the legal 

                                                 
454 LOCKE, supra note 96, § 18. 
455 In the case of an aggressor who lacks the capacity for intention, a legitimate question exists about how 
much harm the aggressor will do rather than what he intends. 
456 The class of robberies here, though, would be limited to those backed by threats of deadly force.  
Robberies involving very slight amounts of force cannot ethically be prevented by deadly force. 
457 I will give an alternative justification for the permissibility of deadly force to prevent rape below.  This 
justification can work in addition to, or in lieu of, this slippery slope argument. 
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system, which is designed to make people whole.  But when an attacker forcibly458 

invades another’s autonomy rights, substantial question exists as to how much damage he 

will cause.  This uncertainty grounds the defender’s right to resist all kinds of threats, 

including non-deadly threats, rather than resort to the courts, especially in the non-deadly 

threat cases.  Additionally, this uncertainty can justify why states have taken the policy 

decision to disable people’s use of force against an unlawful arrest by a peace officer.459  

An officer who arrests someone, even unlawfully, usually attempts to have the individual 

prosecuted within the court system.  Where an officer makes an unlawful arrest, the 

courts rapidly can vindicate the individual’s rights.460  But when a private person 

imprisons someone without cause, the victim reasonably can fear his captor’s true 

intentions.  Thus, we see the limitation I identified above:  self-defense applies when the 

aggressor has invaded forcibly the victim’s right to autonomy. 

The third principle also involves uncertainty:  a person who suffers serious bodily 

injury may die from his injuries.461  As I noted in the last chapter, self-defense occurs in a 

state of imperfect knowledge, and a person who faces an attack that he knows will 

significantly damage his person has substantial reason for also believing that those 

                                                 
458 I am using the term “force” here to refer to all of the following:  (1) the actual use of force; (2) the 
threatened use of force; and (3) an invasion of autonomy backed by the conditional use or threatened use of 
force (e.g., the robber who says, “Your money or your life!”). 
459 See MODEL PENAL CODE § 3.04 cmt. 3(a), at 42-45 (Official Draft and Revised Commentaries 1985) (as 
adopted in 1962), and citations therein.  The Model Penal Code generally prohibits resisting unlawful 
arrests.  See MODEL PENAL CODE § 3.04 (Proposed Official Draft 1962).  
460 In an unjust legal system (e.g., Nazi Germany’s), this conclusion may be unwarranted.  In this case, the 
moral right to use force to resist the arrest clearly would extend beyond one’s legal right to do the same.  
Indeed, the moral right to use force may be as great as if the officer were not vested with any authority to 
make arrests. 
461 GROTIUS, supra note 238, at 79. 
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injuries will lead to his death.  Hypothetical examples involving the use of deadly force 

where the attacker knows he will not die must remain in the realm of logical possibility; 

in actuality, any substantial injury that comes within the legal purview of “serious bodily 

injury”462 creates with it a substantial risk of dying. 

 The judgment on the amount of force being employed must be made as the attack 

occurs.  Since during an attack a victim will not know exactly what damage his aggressor 

will cause (nor can he control precisely how much damage he will cause the other party 

when acting defensively), it does not make much sense to use more categories to classify 

the amount of force an aggressor or defender employs.  Within this more coarse-grained 

notion of proportionality, we can discern an important distinction, grounded in autonomy, 

for the proportionality principle.  Non-deadly force invades some aspect of autonomy-

based rights, but deadly force threatens to end permanently the ability of a person to be 

autonomous.463  In other words, all unjust force invades and restricts some right of the 

victim.  Injuries caused by non-deadly force generally will heal.  And even if they do not 

heal perfectly, the victims will remain persons, with all or most of the value that entails in 

formulating and executing a life plan.  But deadly force takes this a step further by 

threatening a necessary condition of a rational being’s survival.  These harms, being 

different in kind, help ground two very different levels of permissible force.   

                                                 
462“‘Serious bodily injury’ means bodily injury which creates a substantial risk of death or which causes 
serious, permanent disfigurement, or protracted loss or impairment of the function of any bodily member or 
organ.”  MODEL PENAL CODE § 210.0 (Proposed Official Draft 1962). 
463 Indeed, this distinction might explain why one can use deadly force to prevent slavery or kidnapping 
with intent to enslave. 
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In addition to having different types of harms, outside of a state of nature, the 

government has valid reasons for preventing the use of deadly force to stop non-deadly 

threats.  Even where the good is irreplaceable, such as a work of art, the government 

ultimately can cause the aggressor to make restitution for the harm done.464  But no 

amount of restitution truly can compensate for the loss caused when someone dies.  Thus, 

we need not, as Kadish does, simply stipulate that proportionality is a principle governing 

self-defense but we can explain why this is so. 

 If autonomy grounds self-defense, one may object that those who have no 

autonomy still possess a right to be defended by others.  In the case of infants, it might be 

argued that they will possess autonomy at some future date, and thus, others may use 

force on their behalf to preserve this future autonomy.  But can an autonomy-based 

rationale justify others defending people with mental and physical conditions precluding 

any exercise of autonomy at any time in the future?  Such an objection creates a dilemma 

for me:  either I must concede that autonomy does not justify self-defense in all cases or I 

cannot justify force by or on behalf of these individuals. 

 I have a two-part response to the difficulty this objection raises.  First, I deny that 

individuals who have no autonomy can act at all, let alone in self-defense.  One can, by 

instinct or coincidence, make movements that preserve one’s life.  But these movements 

seem to be beyond the moral realm since, to be subject to moral evaluation, they must 

                                                 
464 Thus, my argument in favor of the “Moral Obligation Argument” might not extend to defending 
property, where a society has a particularly effective means to redress the harms caused by someone 
invading someone else’s property rights. 
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have some aspect of voluntary control on the part of the actor.  People lacking autonomy, 

even if they instinctually protect themselves, do not engage in self-defense in the relevant 

sense of the concept here, which involves actions having ascertainable moral value. 

  Nevertheless, this does not mean that others may not act in defense of individuals 

completely lacking autonomy.  Assuming the necessity and imminence requirements 

have been met, the invasion of another’s autonomy constitutes a sufficient but not 

necessary condition to use force against another person.  But a state may authorize 

private force in cases other than self-defense.  For instance, a state might authorize a 

private person to make an arrest for a crime where the offender invaded no one’s 

autonomy.  Thus, a person might arrest someone who grew large quantities of illegal 

drugs on his premises.  The justification of the arrest, which seizes the offender’s liberty, 

derives from the interests of the state to bring the offender to justice, not from self-

defense.  A similar move can be made in the case of defending people who will never 

have autonomy.  As Rodin correctly argues, duties of care and rescue may justify private 

force in someone else’s defense.465 

4.7.  Autonomy, Rape, and Deadly Force 

 Examining the physical and psychological effects of trauma presents one avenue 

to justify the use of deadly force to prevent rape.466  The discussion above regarding post 

                                                 
465 Rodin, supra note 16, at 37-39. 
466 I will give alternative reasons why deadly force may be used to prevent rape below.  Some of these 
reasons also may apply in contexts, not involving rape, where serious harm occurs to the victim.  
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traumatic stress disorder, and the other physical and psychological effects from trauma 

generally, apply a fortiori to those who have been raped. 

In addition to the effects of trauma, a second major harm caused by rape is shame.  

Sandra Bartky describes shame “as a species of psychic distress occasioned by a self or a 

state of the self apprehended as inferior, defective, or in some way diminished.”467  

Although she presents many other philosophers’ versions of explaining shame, this 

notion of perceived inferiority persists throughout these variations forming a common 

thread.468  At a bare minimum, it seems that shame comes from reflecting on the fact that 

either oneself or someone else did not meet certain expected standards, and therefore, the 

persons shamed suffer from a feeling of a diminution of their deserved respect as persons.  

Rape, as an act, is a diminishing of one person for the benefit or pleasure of another.  

Consequently, victims of rape may feel that their personhood does not matter—that they 

are in some way inferior, something to be used, and therefore shameful. 

 Shame can also derive from how the person emotionally and intellectually 

reflects upon the traumatic experience as well as from society’s interaction with the 

victim.469  Many women feel shame because they ignored (what in hindsight they find to 

be) signs of danger, which, if recognized earlier, may have prevented the incident.470  

                                                 
467 SANDRA LEE BARTKY, FEMININITY AND DOMINATION:  STUDIES IN THE PHENOMENOLOGY OF 
OPPRESSION 85 (1990).  
468 Bartky disagrees with Gabriele Taylor on whether “recognition is a feature of every shame experience.”  
Id. at 86 (internal quotation marks omitted).  For example, Taylor believes shame to result from the extent 
to which a person chooses to identify with the values of others, whereas Bartky believes that people often 
do not get to make that decision.  Id. 
469 See Herman, supra note 178, at 67, 69. 
470 See id. at 69. 
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Women also tend to be unprepared to protect themselves,471 which means that, even if 

they resist, their efforts will be futile.  Consider one rape victim about whom Judith 

Herman reports.  The victim said, “It was just so awful that [my mother] (sic) didn’t 

believe I had gotten raped.  . . .  People said a woman can’t get raped if she doesn’t want 

to.”472  Part of personhood is the ability to have autonomy, a feature that is directly 

compromised by rape.  Although having autonomy over one’s sexual relations may be 

very important privately to a person, the compromising of autonomy tends to be public in 

nature; other people find out the details of a person’s rape.  When a person’s inability to 

maintain control over her body is exposed to others in public, she may feel embarrassed 

and humiliated.  Thus, as Judith Herman correctly concludes, “[a] survivor’s shame and 

guilt may be exacerbated by the harsh judgment of others ….”473   

 The combination of fear and shame combine to form another of the harms of rape, 

to wit, the denial of rape victims as persons.  Raymond Belliotti argues that rape treats the 

victim as a mere means,474 as I noted above, a thing (i.e. a body) to be used for the 

                                                 
471 See id. at 67; CAHILL, supra note 384, at 23. 
472 This is quoted in Herman, supra note 178, at 67. 
473 HERMAN, supra note 178, at 69.  Additionally, shame may result not only from the act of being raped 
but also from society’s interaction with the victim after a rape.  Society has preconceptions about how rape 
victims should act, and when women fail to meet these expectations, they can feel frustration and shame at 
either not be taken seriously or being unable to express their emotions in a manner accepted by others.  See 
id. at 67.  Moreover, rape victims are seen as “not only violated but dishonored.”  Id.  This shame can also 
occur because of moral or religious values about sex and abstaining from sex until marriage which are 
violated by rape.  In some cultures, these conservative values towards sexual activity are held in 
particularly high regard.  When a woman is violated in such a setting, she may find herself (and her 
children, if they are the result being raped) a social outcast in her society; her family may also suffer 
negative consequences, losing standing in the community.  Turkey, which has had family members of rape 
victims kill those victims to preserve the family “honor,” provides a powerful example of the effects of 
such norms towards sex.  Thus, public embarrassment resulting from being raped has additional sources of 
shame in socially conservative societies. 
474 See CAHILL, supra note 384, at 181, 192. 
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gratification of the perpetrator.  In other words, the victim’s interests, well-being, and 

desires do not matter; the rapist gains his pleasure whatever the costs to the victim.475  

Part of being a person is, of course, the ability to govern one’s own life and, in so doing, 

to define one’s critical and experiential interests.476  The capacity to govern oneself is a 

bare minimum requirement for persons to be autonomous,477 and by not giving the other 

party a say in her sexual activity or to decide whether to be sexually active, the rapist 

vitiates the ability of the other person to govern her sexual desires and acts.  Furthermore, 

in addition to harming a person’s autonomy over making decisions about sexual acts, 

rape presents the use of another person’s body, without that person’s consent, for sexual 

gratification.  Cahill, summarizing Carolyn Shafer and Marilyn Frye, says, “Rape is 

wrong, therefore [i.e. under this view], because it undermines the integrity of the 

personhood of the victim by denying their right of consent over that property most 

personally, most intensely held:  the body.”478 

Insofar as the harms of rape vis-à-vis one’s person may have an existential 

dimension, striking at the heart of the personal identity and the autonomy of the victim, 

one may argue that the prevention of these harms justifies the use of deadly force.  I have 

offered some additional reasons for the permissibility of deadly force to prevent rape 

when I gave the slippery slope and uncertainty arguments above. 

                                                 
475 See CAHILL, supra note 384, at 193 (saying, “the woman becomes ontologically indistinct from her 
assailant.  She is reduced to nothing but a means for the satisfaction of his desires for sexualized 
power . . . .”). 
476 See DWORKIN, supra note 363, at 201. 
477 Cf. Joel Feinberg, Autonomy, in THE INNER CITADEL 27, 28 (J. Christman ed., 1989). 
478 CAHILL, supra note 384, at 170. 
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4.8.  Conclusion 

This chapter has demonstrated several key features of self-defense.  Permissible 

self-defense occurs in a narrow space left uncovered by government.  Indeed, the lack of 

government’s ability to cover that space makes it illegitimate for it to prohibit self-

defense.  The right of self-defense itself is grounded primarily in one’s right to defend his 

autonomy:  forcible invasions of autonomy justify force and forcible invasions that 

threaten the existence of autonomy justify deadly force.  In addition to vindicating 

personal rights, self-defense also serves a public function of preserving the public peace.  

But preserving the public peace also means that private force cannot justify retaliation.  

The presence of the sovereign entity serves both to authorize and limit private violence.  

We can defend ourselves during the emergency only because the sovereign cannot then 

secure our rights.  Now that I have examined the justification of self-defense, I will use 

this justification to examine the range of cases in the literature, from peace officers 

lacking a duty to retreat to potential victims killing innocent bystanders. 
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CHAPTER 5:  APPLYING MY THEORY OF SELF-DEFENSE 

5.1.  Introduction 

In the previous two chapters, I articulated my theory justifying the right of self-

defense.  My theory draws from both ethical and political theory.  Self-defense partially 

vindicates one’s rights by allowing individuals to resist improper aggression.  This 

resistance aims to diminish the amount of harm individuals suffer and prevent permanent 

injury.479  Stopping improper aggression also removes a threat to the public peace.  Thus, 

acting in self-defense has both private and public benefit. 

I identified the drawbacks of self-defense in Chapter 3.  I will list a few important 

ones here.  A defender’s decision to engage in violent self-defense shares many of the 

deleterious attributes that plague decision making in a state of nature.  Defenders act in 

accordance with their own self-interest by imposing harm upon an aggressor.  Before 

suffering from that harm, the aggressor has no due process of law, including a neutral 

judge.  And to the extent acting in self-defense may vindicate the defender’s rights, some 

question exists as to the normative authority of the defender to vindicate rights in his own 

case. 

Thus, while acting in self-defense creates public and private benefits, defensive 

violence is not an unqualified good.  This “mixed” nature of self-defense gives the right 

its odd shape.  In some dimensions, the right is quite broad.  An acceptable theory of self-

defense, for example, must explain and justify why we may defend ourselves against both 

                                                 
479 However, self-defense does not provide a full vindication of rights, which vindication only a sovereign 
authority can accomplish. 
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culpable and non-culpable aggressors.  But while this right is broad in some dimensions, 

it is narrow in others.  Thus, the same theory that justifies why defenders may harm non-

culpable aggressors must also explain and justify the very strict circumstances under 

which the right may be exercised permissibly (e.g., only if the danger cannot be averted 

safely in other ways).  Most theories attempting to justify the right of self-defense, 

especially those theories that reduce the right of self-defense to a single principle, can 

explain either the broadness or the narrowness of the right, but not both.  By examining 

both ethics and political philosophy, I can explain and justify both aspects of the right of 

self-defense.  

 In this chapter, I will elaborate and test my theory of self-defense by applying the 

theory to non-core cases.  Specifically, I will justify the use of force in defense of third 

parties, examine the special rules governing the use of force by law enforcement officers 

and other people who have authority to make arrests, and analyze cases where bystanders 

are put at risk.  I will conclude with some final thoughts on the right to use force to 

defend property, and I will identify other issues about the right of self-defense that future 

research should study. 

5.2.  Use of Force in Defense of Others 

While the law of self-defense has remained relatively stable for the past 300 

years, the law governing the defense of others has undergone significant evolution.  The 

law has evolved on two points in particular:  first, the particular individuals who may 

come to a victim’s aid, and second, the epistemic conditions justifying the use of force.   
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5.2.1.  Who May Come to a Victim’s Aid 

 Over the past 300-400 years, the law of private defense has evolved by expanding 

which individuals may defend others lawfully.  Blackstone wrote that not only may the 

victim plead the excuse of self-defense, but so can the “master and servant, parent and 

child, husband and wife, [when] killing an assailant in the necessary defense of each 

other respectively.”480  In fact, Blackstone continued, “the act of the relation assisting 

being construed the same as the act of the party himself.”481  Some courts have claimed 

that the law takes this statement quite literally.  The Supreme Court of Appeals of West 

Virginia said, under the law, defense by these relations “[t]echnically . . . is self defense 

and is treated as self defense and called self defense by the law writers.”482  Some U.S. 

state laws extend self-defense rights across similar personal relations (and only to those 

relations).483 

 The extent to which these relationships ever mattered for the law of self-defense 

remains difficult to determine.  Several overlapping criminal defenses protected anyone 

who acted in self-defense.  The personal relations indicated above applied to the excuse 

of self-defense.  This excuse applied to a person defending himself “upon a sudden 

affray.”484  Blackstone distinguished the excuse of self-defense from defense against the 

perpetration of crimes.  A person—any person whether of a relation to the victim or 

                                                 
480 4 BLACKSTONE, supra note 10, at *186. 
481 Id. (footnote omitted). 
482 State v. Prater, 43 S.E. 230, 240 (W. Va. 1902). 
483 See, e.g., Idaho Code § 18-4009 (2008); 21 Okl. St. § 733 (2009); MODEL PENAL CODE § 3.05 cmt. 1, at 
63 n.2 (Official Draft and Revised Commentaries 1985) (as adopted in 1962). 
484 4 BLACKSTONE, supra note 10, at *183. 
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not—may commit homicide (and, a fortiori, use any lesser force) to prevent “any forcible 

and atrocious crime” including robbery or murder, and unlawfully breaking into a house 

during the night.485  Blackstone said that the excuse of self-defense “must be 

distinguished from that just now mentioned, as calculated to hinder the perpetration of a 

capital crime, which is not only a matter of excuse, but of justification.”486  Thus, if A 

attempts to murder B, B may be justified to prevent the murder and may have an excuse 

of self-defense.487  In the United States, the two states cited by the American Law 

Institute as still containing personal-relations restriction in their self-defense statutes, 

which I have cited in a footnote above, also contain separate (and seemingly overlapping 

paragraphs) justifying the use of force by any person to protect any person against murder 

and other felonies.488  I doubt that any jurisdiction in the United States would fail to 

recognize the defense of unrelated third parties coming to the victim’s aid as a legitimate 

defense.  Should self-defense be limited to those who have a special relationship with the 

victim?   

The law should not limit the right of self-defense to those who have a special 

relationship.  Private defense of others serves precisely the same purpose as self-

                                                 
485 Id. at *180. 
486 Id. at *183-84. 
487 Either one, independently, provides a sufficient and absolute defense.  Blackstone notes that earlier 
English law may have punished someone pleading only the excuse of self-defense with death or forfeiture.  
Id. at *188. 
488 In formulating the Model Penal Code, the American Law Institute recognized, and tried to remedy, the 
lack of clarity about which defenses apply when a third party defends someone.  See MODEL PENAL CODE 
§ 3.05 cmt. 1, at 63-64 (Official Draft and Revised Commentaries 1985) (as adopted in 1962). 
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defense.489  By resisting aggressors, the defense of other people aims to prevent or 

ameliorate the harm unjust aggressors try to inflict upon their victims.  Coming to the aid 

of others permits potential victims both to survive the attack and seek redress through the 

legal process.  Consider case (A) from Chapter Two: 

(A)  Floyd walks home after getting off work.  Unbeknownst to him, his 
arch-nemesis, Randolph, is in town, and holding a grudge, Randolph aims 
to kill him.  Knowing that Floyd walks the same way every day from 
work, Randolph waits for him to begin his walk, at which point Randolph 
corners him and attempts to shoot him.  Floyd, left with no alternative, 
pulls out a pistol and kills him. 
   

One can modify (A) by adding a third party, Tom.  Case (A1):  

Before Floyd acts in his own defense, Tom comes to Floyd’s aid by 
shooting Randolph.  Tom clearly sees Randolph about to kill Floyd and 
knows that Randolph has no justification for doing so.  Tom intervenes by 
shooting Randolph before Randolph kills Floyd. 
 

The interests involved do not differ in any relevant respect.  Floyd’s autonomy is being 

threatened, whether Floyd or Tom defends it.  The harm that will befall Randolph by 

Floyd’s or Tom’s defensive actions likewise is the same.  Tom and Floyd act upon 

similar maxims of action when each undertakes defensive action:  when someone is 

unjustly threatened and I can prevent unjust harm, I will resist the unjust threat.  I cannot 

discern a relevant difference from when that “someone” being threatened is the person 

who will resist the aggressor or another person.  Nor can I discern any reason for a role-

specific right of self-defense.  Being the subject of a threat is not (actually or 

                                                 
489 SANGERO, supra note 136, at 241. 
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metaphorically) an office within society that would endow a person with special rights or 

privileges. 

 Perhaps the best argument for restricting self-defense to the person under attack 

involves necessity and duress.  According to this view, acting in self-defense is a subset 

of those actions that are justified (or excused) because the actor faces an external 

threat.490  The fear of certain death, unless he defends himself, excuses the actor’s 

violence towards the original aggressor.491  In this respect, killing someone in self-

defense does not differ from knocking another shipwrecked person off a plank.492  If this 

theory justifying self-defense is correct, only the original victim may claim a privilege of 

private defense.  Because bystanders will not face certain death, they cannot act under the 

same duress.493 

 My arguments from the previous few chapters attempt to rebut this theory of self-

defense.  In those chapters, I distinguish self-defense and necessity by focusing the moral 

asymmetry between aggressors and defenders.  Aggressors’ unjust attacks, whether 

culpable or not, harm the individual and society at-large.  Necessity-based cases, in 

contrast, involve two individuals with equal rights because no moral asymmetry exists.  

As a result, analyzing these cases requires a different analytical framework.  

                                                 
490 For a view of this type, see Larry Alexander, A Unified Excuse of Preemptive Self-Protection, 74 
NOTRE DAME L. REV. 1475, 1494 (1999).  
491 Cf. HOBBES, supra note 419, at 151-53. 
492 See KANT, supra note 142, at 28 for the plank case. 
493 Alexander seemingly holds this view with respect to bystanders defending against the attacks of 
innocent aggressors.  See Alexander, supra note 490, at 1497.  A gray area in this view may take place 
when the bystander has a special relationship to the victim, such as being a parent or child.  
Cf. 4 BLACKSTONE, supra note 10, at *186.   
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Counterfactually, were it the case that we could best justify the permissions of self-

defense as a necessity-based excuse, then it would matter whether the defender was the 

person actually threatened with the harm.  But having rejected this view of self-defense, I 

must also reject the position that whether one is the subject of the attack is a necessary 

condition for justifying when one may defend against an unjust aggressor. 

Thus, in my view, self-defense and defense of others serve precisely the same 

interests:  defending a person’s autonomy against unjust attack, allowing the person to 

seek a remedy in a court to vindicate his rights, and protection of society and society’s 

legal institutions.  Stopping unjust aggression serves both the individual under attack and 

society.  Because self-defense guards both private and public rights, an individual cannot 

“waive” his right that others come to his aid.  Thus, a person who defends a pacifist may 

continue to defend the pacifist even if he is aware that the pacifist does not wish his rights 

to be defended forcibly.   

Although I consider an “unwanted defense” of another perfectly justified, it may 

be the case that a person’s subjective desire not to be defended weakens the justification 

for defensive action.  Part of the justification for self-defense is to guard the remedy the 

attacked person would have in a court of law.  A person certainly may forgive a wrong or 

choose not to pursue a remedy for that wrong.  A choice not to pursue a remedy renders 

this purpose of self-defense irrelevant in those circumstances.  In this way, the 

justification for self-defense may be weaker, but, for the reasons I indicate above, I think 

that self-defense in these circumstances remains permissible. 
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5.2.2.  Whose Shoes Matter? 

 Just because anyone should be allowed (and is legally allowed) to come to any 

victim’s aid does not necessarily mean that the conditions justifying such force are 

exactly parallel.  Self-defense is preemptive, with decisions being made under extreme 

stress and uncertainty.  Defensive actions prevent what people are about to do—or at 

least, what defenders believe aggressors are about to do.  In the realm of third-party 

defense, this creates two sets of problems.  First, appearances do not always correspond 

with the reality of a situation.  What happens when a third party reasonably believes a 

person in need of defense but that belief is mistaken?  Secondly, what happens when a 

third party may defend someone with more force than the original person would be 

justifying in using for self-defense? 

 American court decisions and legislatures in the past 100 years have grappled 

repeatedly with the first question.  Of all the cases, People v. Young494 seems to have 

garnered most of the attention, perhaps because the facts of that case left no gray area as 

to the moral innocence of the defendant.  A person by the name of McGriff created a 

disturbance with a motorist on a public street.  Two plainclothes police officers witnessed 

the argument and demanded that McGriff leave the roadway.  The disturbance apparently 

attracted a crowd.  McGriff refused to leave the roadway, so the officers tried to place 

                                                 
494 183 N.E.2d 319 (N.Y. 1962).  The facts I am about to present come from Judge Froessel’s dissent, 183 
N.E.2d at 320, and from the opinion of the Appellate Division of the Supreme Court of New York, 210 
N.Y.S.2d 358, 359-60 (N.Y. App. Div. 1961). 
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McGriff under arrest for disorderly conduct.  McGriff resisted the arrest, thereby leading 

to a struggle with the officers on the street. 

 The defendant, Gerald Young, witnessed the commotion while on his way to 

make a delivery of some kind.495  In his defense, Young: 

testified that while he was proceeding on 54th Street he observed two 
white men, who appeared to be 45 or 50 years old, pulling on a ‘colored 
boy’ (McGriff), who appeared to be a lad about 18, whom he did not 
know.  The men had nearly pulled McGriff’s pants off, and he was 
crying.496 
 

Young had no idea how the dispute got started, nor did he attempt to find out.  Rather, he 

pulled the officers off of McGriff.  Young broke one officer’s kneecap by falling on him.  

That officer then pulled out a gun, identified himself, and arrested Young. 

 Young was charged with assault and battery upon the officers.  Neither side 

disputed that Young reasonably and in good faith believed that the officers unlawfully 

assaulted McGriff.  The question presented, therefore, was whether a person who acts 

reasonably, but mistakenly, should be justified or excused in using force to defend 

another. 

 Courts have taken two general positions on this question.  The traditional 

common law rule privileged the use of force only when the person being defended also 

would have had the privilege of self-defense.497  Metaphorically, this rule, often referred 

                                                 
495 Douglas Dales, Samaritans in State Do Good at Own Peril, Court Decides, N.Y. TIMES, May 11, 1962, 
at 33. 
496 183 N.E.2d at 320 (Froessel, J., dissenting). 
497 See, e.g., Thompson v. State, 70 So. 2d 282 (Ala. Ct. App. 1954); Commonwealth v. Hounchell, 132 
S.W.2d 921 (Ky. Ct. App. 1939).  These and other cases are collected at MODEL PENAL CODE § 3.05 
cmt. 1, at 65 n.8 (Official Draft and Revised Commentaries 1985) (as adopted in 1962).  I should also note 
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to as the “alter ego rule,” analyzes third-party defenders as if they “stand in the shoes” of 

the victim. 

 The criticism of Young, and the influence of the Model Penal Code, has shifted 

the standard away from the alter ego rule.  The Model Penal Code allows third parties to 

defend others when they reasonably believe that the force is necessary to defend a third 

party, the force to prevent the injury would be justifiable were the defender acting in self-

defense upon the same set of known facts (i.e., no deadly force to prevent a minor injury), 

and the person whom he seeks to protect would be justified in using such force were the 

facts as the defender believes them to be.498  That last prong is the major change:  courts 

evaluate the justification from the subjective perspective of the defender (i.e., what did 

the defender actually believe) and from the objective perspective of whether the defender 

reasonably inferred such beliefs from the facts (i.e., upon the same set of facts to which 

the defendant had access, would a reasonable person hold the same belief).  I will call this 

rule the “reasonable belief standard.” 

 Proponents of the reasonable belief standard have leveled harsh criticism against 

the alter ego rule.  The rule effectively imposes a species of strict liability upon third-

party defenders.  No matter how well-grounded and reasonable his belief, a third-party 

defender may be held liable if the facts do not turn out to be as he believes them to be. 

                                                                                                                                                 
that if defense of close relations, in fact, was treated as self-defense (as some sources I list above have 
reported), then the reasonable belief rule, not the alter ego rule, would have applied when defending such 
relations. 
498 MODEL PENAL CODE § 3.05 (Proposed Official Draft 1962).   
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Traditionally, a person must have both the requisite mens rea and actus reus to be 

convicted of a crime.  As Blackstone wrote, “to constitute a crime against human laws, 

there must be, first, a vicious will, and, secondly, an unlawful act consequent upon such 

vicious will.”499  Some modern strict liability crimes have dispensed with the mens rea 

requirement.500  In other words, no matter how reasonable someone’s beliefs and actions, 

the person could still face conviction.  This has the effect of imposing criminal liability 

upon the morally innocent.501  

Strict liability crimes generally comprise two sets of offenses.  The first are public 

welfare offenses.  Public welfare offenses comprise most traffic offenses, misbranding 

drugs502 and similar regulatory offenses,503 and, in some states, misdemeanors against 

public security such as carrying concealed weapons.504  The second type of offenses are 

morality-based offenses, such as statutory rape.505   

Levenson identifies several reasons to hold violators strictly liable.  First, holding 

someone strictly liable “shifts the risks of dangerous activity to those best able to prevent 

a mishap.”506  Secondly, it assists in the prosecution of offenses by removing complicated 

                                                 
499 4 BLACKSTONE, supra note 10, at *20. 
500 Levenson, supra note 342, at 417. 
501 Id. at 418 (internal citations omitted). 
502 See 21 U.S.C. § 331 (2009). 
503 Levenson, supra note 342, at 419. 
504See, e.g., Ala. Code § 13A-11-50 (2009).  “[T]he Alabama Supreme Court held that intent is not an 
element of what is now § 13A-11-50 prohibiting the carrying of a concealed weapon.”  Johnson v. State, 
620 So.2d 661, 662 (Ala. Crim. App. 1991) (citing Fielding v. State, 33 So. 677 (Ala. 1903)).  But see State 
v. Gilbert, 87 N.C. 527, 528 (1882) (interpreting North Carolina’s statute to require intent to conceal). 
505 Levenson, supra note 342, at 422-23. 
506 Id. at 419 (footnote omitted). 
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and highly technical matters from jury consideration,507 removing the element of proving 

intent when proving that intent could be difficult, and speeding along the prosecution of 

minor violations.508  Third, there is an expressivist meaning behind such strict liability 

crimes.  Imposing strict liability expresses “a powerful public statement of legislative 

intolerance for certain behavior.”509  Finally, in morality-based cases, strict liability 

allows the legislature to declare certain conduct off-limits categorically.  In these cases, 

the legislature is not concerned with the harshness of the rule in particular cases.  Instead, 

the legislature wants to deter conduct that it does not technically prohibit.510  In addition 

to simplifying prosecution, making someone strictly liable for statutory rape of a girl less 

than thirteen years of age deters “consensual” sex with thirteen, fourteen, and fifteen 

year-old girls. 

Proponents of the reasonable belief standard excoriate the alter ego rule.  Most 

view strict liability crimes as presumptively unreasonable.511  Such laws require a special 

justification, such as the ones I listed above.  None of the justifications listed above, 

though, fit well with private defense.  The person “best able to prevent a mishap” is the 

original aggressor, not the person who must make a fast decision to intervene.  Private 

defense also lacks the special prosecutorial interests justifying strict liability crimes.  

While particular cases may get “messy” (e.g., who started the fight), they do not reach the 

                                                 
507 See id. at 421.  Levenson gives the example of determining reasonability when handling nuclear waste.  
Id. 
508 See id. at 420-22.  Levenson notes that having to prove intent in every traffic case would overburden the 
court system.  See id. at 422. 
509 Id. at 422. 
510 See id. at 424-25. 
511 See State v. Chiarello, 174 A.2d 506, 510-12 (N.J. Super. Ct. App. Div. 1961), and sources therein. 
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same level of technical complexity as nuclear waste cases.  Further, expediting justice is 

not a legitimate interest.  Traffic offenses are punished by minor fines and have almost no 

public stigma attached to a conviction.  This means that the consequences are fairly 

minor in the rare event someone is convicted who lacks intent.  Criminal homicide, 

felony and even misdemeanor assault and battery, in contrast, are serious crimes of 

violence—and occur much more rarely than traffic offenses.  Here, the non-ideal trade of 

possibly convicting innocent persons in order to expedite justice seems more 

unreasonable.  Finally, none of the legislative judgments would seem to apply:  one does 

not want to prohibit third parties from defending others categorically nor does one want 

to deter third-party defenders from coming to someone’s aid in legitimate cases.  The 

“overdeterrence” problem seems especially acute with the alter ego rule, since the rule 

makes coming to anyone’s aid practically irrational (or, at least, extremely imprudent).512  

And it may undermine respect for the rule of law as individuals face a difficult choice:  

help those in apparent need (and shoulder the risk if they are wrong), or ignore the plight 

of others in distress. 

Thus, a priori, a heavy presumption exists against using the alter ego rule.513  The 

rule implements strict liability on third-party defenders, thereby making it irrational for 

anyone to decide to come to another’s aid.     

                                                 
512 See Recent Developments, 63 COLUM. L. REV. 160, 168 (1963). 
513 The American Law Institute, going further, has called imposing criminal penalties without culpability, 
especially in these cases, “indefensible.”  MODEL PENAL CODE § 3.04 cmt. 1, at 66 (Official Draft and 
Revised Commentaries 1985) (as adopted in 1962).  I disagree that the rule is “indefensible” in all 
circumstances, and I will articulate below situations where the alter ego rule may have legitimate 
application.     
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While the alter ego rule, insofar as it imposes strict liability on mistaken 

defenders, creates a presumptively unjust situation, one can provide some benefits from 

adopting the alter ego rule.  Judge Valente wrote in Young: 

It would be a dangerous precedent for courts to announce that plain-
clothes police officers attempting lawful arrests over wrongful resistance 
are subject to violent interference by strangers ignorant of the facts, who 
may attack the officers with impunity so long as their ignorance forms a 
reasonable basis for a snap judgment of the situation unfavorable to the 
officers.  . . .  [Acts of a Good Samaritan may be commendable], although 
it may be difficult in some cases to distinguish such activities from those 
of an officious intermeddler.  But opposed to the encouragement of the 
“benevolent interloper” is the conflicting and more compelling interest of 
protection of police officers.  In a city like New York, where it comes 
necessary to utilize the services of a great number of plain-clothes 
officers . . . the balance [of conflicting interests] preponderates in favor of 
the protection of the police rather than the misguided intervenor.514 
 

I generally disagree with Judge Valente’s reasoning as applied to the City of New York.  

In New York—indeed, even at the precinct at issue in Young—police officials “agreed 

unanimously that instances of mistake of fact in intervention are quite rare and that a 

more serious problem exists in the general failure of persons to respond to cries for aid 

from victims of unlawful assault.”515  But Judge Valente has some sound points.  First, 

third parties are in less of a position to distinguish aggressors and victims.  Second, a 

state should be able to impose strict liability in circumstances where a state has a large 

concentration of plainclothes officers, or where other reasons exist that may lead one very 

frequently to reasonably, but mistakenly, believe that others are being unlawfully harmed.  

Consider the case of Non-Violent Drug Island: 

                                                 
514 210 N.Y.S.2d 358, 367 (N.Y. App. Div. 1961) (Valente, J., dissenting). 
515 Recent Developments, supra note 512, at 168. 
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Drug Island has a serious problem with illicit drugs.  The island maintains 
strict drug laws, even though a large number of citizens use them.  To 
reduce illicit drug usage, the island employs large numbers of undercover 
police.  Scuffles in the street are almost always arrests by plain-clothed 
officers, and it is impossible in such situations to discern the officers from 
the persons being arrested.  Besides resisting arrest, illicit violence on the 
island is extraordinarily rare. 
 

In such a place, the alter ego rule may very well promote the public good much better 

than the reasonable belief standard.  Or, perhaps a stronger example might be the White 

House case: 

The White House and appurtenant grounds contain an extraordinarily high 
density of uniformed and plain-clothed officers.  Officers can arrive in a 
few seconds to any disturbance.  Most officers have received very 
specialized training to combat threats which range from ordinary criminal 
behavior to complicated violent actions.  It might be very difficult for a 
bystander, except one immediately present when unlawful violence starts, 
to discern aggressors from officers making arrests.  And even where one 
can discern aggressors and officers, it might be the case that untrained 
bystanders intervening—even where the triggering conditions for defense 
of others are present—may pose hazards to themselves and the officers.  
Officers may mistake interveners for aggressors.  Further, the intervention 
of someone with less training may raise the danger to the intervener, the 
officer, bystanders, and the aggressor himself by precluding those with 
more training from getting to the aggressor and disabling him more easily. 
   

In this case, it might be permissible, and perhaps necessary, to severely restrict defense of 

others to cases where the bystander intervenes in the few seconds before officers can 

arrive. 

 Thus, while a heavy presumption exists against using the alter ego rule, the rule is 

not unjustified per se.  A highly unusual society or set of special circumstances might 

exist where the rule should be adopted.  As with the adoption of the retreat rule below, 
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states have some discretion in setting the precise standard, although this discretion is 

guided by moral and empirical considerations. 

 I briefly would like to turn my attention to the second question I raised at the start 

of this part:  what happens when a third party may defend someone with more force than 

the original person would be justifying in using for self-defense?  Sangero gives one case 

where the permission of bystanders may not correspond to the permission of a defender.  

He says this may occur when: 

the attacked person has a certain combat skill, such as judo, that under the 
circumstances and in light of the condition of necessity would lead to the 
negation of justification for his use of shooting in order to defend himself.  
However, the attacked person does not notice the danger and therefore 
does not use his combat skill, while the actor—who comes to his 
defence—has no unarmed combat skills and on his part, needs to 
immediately shoot in order to save the life of the attacked person.516  
  

This case is not theoretically problematic for my account of self-defense.517  Self-defense 

occurs in a state of high uncertainty, and the nature of the emergency prevents us from 

expecting defenders to have exact precision in the amount of force they use.518  Just like 

one cannot be expected to finely grain the amount of force that he uses in self-defense, 

one generally cannot know the exact level of minimum force required in the 

circumstances to bring the aggression to a halt.  It is true in almost any case of private 

                                                 
516 SANGERO, supra note 136, at 242.  Sangero is using the case to criticize the requirement in the Model 
Penal Code that the person who was defended also have a right of self-defense.  But I think his attack is 
unwarranted since the Model Penal Code only requires a reasonable belief about whether the person 
defended would have had the same right of defense, not whether it was actually the case. 
517 The considerations at issue in addressing Sangero’s case parallel to some degree the justification for the 
permissibility of using deadly force to prevent rape.   
518 I defended these principles in § 4.6, especially in my discussion of the permissibility of deadly force to 
prevent rape. 
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defense that a bystander may be present who could resolve the conflict with lesser force.  

The triggering conditions for the use of force by a bystander derive from the bystander’s 

attempt to prevent or diminish irremediable harm and to preserve the victim’s ability to 

seek a judicial redress.  Sangero’s example would be more problematic were it the case 

that the victim transferred his right of defense to the bystander.  He does not.  As I have 

argued in § 5.2.1, and mutatis mutandis in Chapter 4, the bystander’s right derives from 

both the rights of the victim and from the public right to suppress unlawful violence.  

Gaining authority to intervene from the intersection of both the public and private rights 

means that the bystander’s right to intervene may not parallel perfectly the victim’s right 

of self-defense. 

5.3.  Use of Force by Law Enforcement Officers and Other Persons Making Arrests 

 A substantial portion of the philosophical literature assumes the existence of a 

duty to retreat before using force.519  The American Law Institute, in balancing the 

competing interests, provides its reasons for the duty to retreat in deadly force cases in its 

commentary on the Model Penal Code.  The Institute said: 

It rests, of course, upon the view that the protection of life has such a high 
place in a proper scheme of social values that the law should not permit 
conduct that places life in jeopardy, when the necessity for doing so can be 
avoided by the sacrifice of the much smaller value that inheres in standing 
up to an aggression.520  
 

                                                 
519 See, e.g., RODIN, supra note 16, at 40; Kaufman, supra note 76, at 21; McMahan, supra note 81, at 265. 
520 See MODEL PENAL CODE § 3.04 cmt. 4(c), at 54 (Official Draft and Revised Commentaries 1985) (as 
adopted in 1962) (footnote omitted). 
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I gave my own non-balancing reasons in Chapter 3, where I grounded a duty to retreat in 

the duty not to preempt the sovereign authority’s role and the aggressor’s rights related to 

due process of law.  One ought not use force when that force can be avoided, and, a 

fortiori, when one knows that he may retreat “with complete safety.”521    

In the United States, whether one has a legal duty to retreat depends heavily on 

the jurisdiction.522  The traditional rule creates a duty to retreat before using deadly 

force523 but no duty to retreat before using non-deadly force.524  A push from gun owners 

has shifted the trend in recent years towards eliminating the duty to retreat in all cases.525  

In Chapter 3, I have argued that the retreat rule has its roots in moral theory but is 

strengthened by political theory.  Thus, I believe that any ethical code of self-defense 

generally requires retreat when one knows he may do so safely. 

One of the most interesting, but neglected, puzzles in self-defense relates to public 

officers and even private citizens making arrests.  A person effecting a lawful arrest has 

                                                 
521 MODEL PENAL CODE § 3.04(2)(b)(ii) (Proposed Official Draft 1962).  The language “with complete 
safety” is the language in the Model Penal Code.  Various authorities dispute the existence and precise 
content of the retreat rule.  See Rollins M. Perkins, Self-Defense Re-Examined, 1 UCLA L. REV. 133, 145 
(1953).  Whatever the standard, the law never requires a defender to retreat when doing so will increase the 
probability he will be hurt.  See id. at 151.  See also Joseph Beale, Retreat from a Murderous Assault, 16 
HARV. L. REV. 567, 579 (1903).   
522 2 LAFAVE, supra note 54, § 10.4(f) at 155-57. 
523 This rule has exceptions.  One ordinarily need not retreat from his place of abode or fixed place of 
business (the “Castle Doctrine”), though exceptions exist to these exceptions as well (e.g., if one worker 
threatens another coworker who knows that the aggressor is his worker).  See Perkins, supra note 521, at 
150-51, and citations therein. 
524 See MODEL PENAL CODE § 3.04 cmt. 4(c), at 53-56 (Official Draft and Revised Commentaries 1985) (as 
adopted in 1962); 2 LAFAVE, supra note 54, § 10.4(f) at 155-57. 
525 See Michael A. Lindenberger, Ten Years after Columbine, It’s Easier to Bear Arms (Apr. 20, 2009), 
TIME, at http://www.time.com/time/nation/article/0,8599,1891416,00.html.  
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never had a duty to retreat.526  But a person who merely intends to defend himself must 

retreat.  I will now return to case (E) from the introduction, though I will modify that case 

slightly.  In this case: 

(E1)  Richard, a violent felon wanted on numerous felony warrants, 
attempts to escape and vows to kill anyone who tries to capture him.  Sam, 
a private citizen,527 pursues Richard and tries to arrest him.  During the 
arrest, a gun battle ensues.  Sam may withdraw from the gun battle by 
retreating.  He is near a building with a bullet-proof door and walls.  If he 
walks into the building and shuts the door, he will be safe from Richard.   
If he does this, Richard will continue to flee, and Sam knows this.  If he 
continues to pursue the arrest, Sam or Richard likely will be killed in the 
ongoing gun battle. 
 

The current American rule permits Sam to pursue Richard, and if necessary, to use lethal 

force if he will not submit to the arrest.  But modifying the case by making Sam no 

longer attempting to arrest Richard produces a quite different result: 

(E2)  Richard, a serial murderer wanted on numerous felony warrants, 
attempts to escape and vows to murder anyone as soon as the opportunity 
arises.  Sam, a private citizen, knows that Richard is very dangerous and, 
therefore, he would never attempt to arrest or capture him.  Unfortunately, 
Sam runs into Richard, who then pulls a gun to kill Sam.  Sam, who is also 
armed, is near a building with a bullet-proof door and walls.  If he walks 
into the building and shuts the door, he will be safe from Richard. 
 

May Sam shoot Richard?  In this version of (E), Sam may not use deadly force against 

Richard.  Is this difference justifiable? 

                                                 
526 See, e.g., Beale, supra note 521, at 574; Perkins, supra note 521, at 150-51.  See also MODEL PENAL 
CODE 3.04(2)(b)(ii)(B) (Proposed Official Draft 1962) (exempting persons making arrest from the duty to 
retreat).   
527 In the original case, Sam was a Deputy U.S. Marshal, but I am modifying the case to make him a private 
citizen to highlight the apparent oddity of the retreat rule. 
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 In the literature, a surprising lack of discussion exists on this distinction.  Sangero 

calls the exception, as it applies to law enforcement officers, “self-evident.”528  The 

American Law Institute asserts, “public policy demands that the function be performed 

and that, if forcible resistance is encountered, it be overcome.”529  The Institute continues, 

“A person surely cannot be permitted to stultify a court order, for example, merely by 

threatening with death or serious injury any officer who attempts to execute it.”530 

 In my view, the situation is more complicated.  Sangero wrongly identifies the 

privilege as belonging to law enforcement officers.  In fact, the legal privilege extends to 

all who may arrest.  Is this privilege justified and to whom ought it extend? 

 The first question I view to be more straightforward than the second.  I have 

argued in the previous chapter that the primary purpose of self-defense is to allow 

individuals to protect their rights so that they may seek vindication of those rights in a 

court.  Likewise, the limitations on self-defense derive from the rights of aggressors to 

due process of law and the prerogatives of the sovereign to punish and redress 

grievances.  This framework implies a duty on the part of aggressors to submit to the 

legal process.  As Anscombe correctly notes,531 an essential attribute of sovereignty is the 

capacity to coerce.  A government would not possess sovereignty were it to lack the right 

                                                 
528 SANGERO, supra note 136, at 203. 
529 See MODEL PENAL CODE § 3.04 cmt. 4(c), at 57 (Official Draft and Revised Commentaries 1985) (as 
adopted in 1962). 
530 Id. 
531 Anscombe, supra note 168, at 247-50. 
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to coerce one who refused to submit to the legal process.  I see this principle as axiomatic 

to the concept of sovereignty itself.532 

In Hohfeldian terms, the government must have a legal (and moral) power to 

subject individuals to the process of law.  This correlates to individuals having a liability 

to be subject to the legal process.  Hohfeld, in his article Fundamental Legal 

Conceptions, examines this from the perspective of a court calling a person for jury duty.  

He notes that potential jurors have a liability to be called for jury duty.  Until called, they 

have no duties as jurors.533  Analogously, all individuals (whether guilty or innocent) 

have a liability to face criminal or civil accusations in a court of law.  Once charged, they 

may defend their interests in a lawful manner.  This liability transforms into a duty to 

submit to the legal process when the person is subjected in the manner prescribed by law 

(e.g., summoned or arrested). 

For this duty to have any practical legal effect, some person must have the right to 

overcome resistance to proper exercises of governmental authority.  Thus, the 

government must have the moral and legal power to grant some officer or other person 

the right to coerce individuals to submit to the legal process against their will.  This leads 

to the second question:  which individuals in society have this right? 

To answer this question, consider these versions of case (E): 

Case (E3):  Sam, a Deputy United States Marshal, pursues Richard, a 
fugitive who is wanted on numerous violent felony warrants.  Richard is 

                                                 
532 On Christopher Morris’s challenge to this claim, see MORRIS, supra note 223.  In that footnote, I also 
explain some of the effect that Morris’s position has on my views. 
533 See Hohfeld, supra note 302, at 53. 



 226 

stubborn and ruthless; he vows never to let anyone capture him alive.  
Richard’s ruthlessness does not deter Sam, and he continues to hunt him.  
Finally finding Richard, he attempts to effectuate an arrest, but during the 
arrest attempt, Richard pulls out a gun and an extended shootout ensues.  
Sam may desist from the shootout at any time; if he does this, no one will 
be hurt, but he will not arrest Richard.  Alternatively, he may continue to 
pursue the arrest, knowing that this will likely lead to someone being 
killed. 
 
Case (E4):  Same as (E3), except instead of Sam, the person pursuing 
Richard is Barney.  Barney, an “auxiliary marshal,” has received a little 
training as a law enforcement officer but not much.  He serves as a part-
time volunteer. 
 
Case (E5):  Same as (E3), except instead of Sam, the person pursuing 
Richard is Jack.  Jack is a private citizen without any law enforcement 
authority or training. 
 
Case (E6):  Same as (E3), except instead of Sam, the person pursuing 
Richard is Tom.  Tom, a veteran law enforcement officer, is a highly 
trained marksman and skilled negotiator.  Unlike most law enforcement 
officers, Tom’s pursuit of Richard would result in the least chance of 
anyone being hurt, and if someone is hurt, it is likely to only be Richard. 
 

Under current American law, all of them possess a right to pursue Richard, 

notwithstanding Richard’s resistance.  This is because Sam, Barney, Jack, and Tom all 

have the power to arrest Richard.  Of these four, who ought to possess the right to 

pursue? 

 A proper answer to this question cannot be given a priori without access to the 

particular facts of society.  Consider cases E3-E6 in the context of a feudal society during 

the Middle Ages.  Richard’s escape would pose a danger to the community.  Gaining the 

assistance of law enforcement would be time consuming and difficult, and, by then, 

Richard likely would flee.  Without private citizens having some authority to arrest, the 
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law frequently would go unenforced.  In such circumstances, governments certainly may 

permit private citizens to make arrests and, a fortiori, eliminate the duty to retreat. 

 Not only may the government extend a privilege not to retreat, it may restrict the 

privilege as well.  Suppose cases E3-E6 occur on a small island, where the inhabitants are 

quite law-abiding and honor is important.  No one on the island, including Richard, is 

quite as ruthless as the original hypothesis suggested.  Criminals rarely evade capture, 

and when they do, they generally surrender after the situation has calmed.  While one 

may evade capture for a while, the island is small enough that the person will turn up 

eventually, so any escape is very temporary.  And because the island is quite small, any 

police officer can be anywhere on the island within two or three minutes.  In such a 

community, the sovereign authority may restrict the privilege to stand one’s ground and 

effectuate an arrest to a very narrow subset of the population.  I think it would be quite 

reasonable to allow only Tom (E7), but not Sam, Barney, or Jack, the privilege not to 

retreat.  Requiring others to retreat would not cause the law to go unenforced.  Further, it 

would minimize the potential for unnecessary violence.  And I fail to see how, by virtue 

of their office or otherwise, Tom, Sam, Barney, or Jack would have a personal claim 

upon the government that he not retreat in the situation I describe above.  While a 

sovereign must have authority to coerce, no particular official (and, a fortiori, no private 

citizen) has standing to complain that he was not vested with such power, provided that 

some person has sufficient and effective coercive authority. 
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These examples demonstrate a few other features of any right of self-defense.  

First, determining who must retreat and who may stand his ground is a particularized 

judgment.  The sovereign authority has discretion to extend a “no-retreat” privilege to 

some (or all) individuals.  But while the sovereign has this discretion, moral reasons may 

exist for the sovereign authority to exercise its discretion in particular ways.  For 

instance, in the island example I give above, the sovereign authority ought not to extend a 

general right of no retreat, since such an extension would increase the probability of 

unnecessary violence significantly.  In contrast, in a society where law enforcement 

resources are scarce, all citizens should have the authority to stand their ground. 

 This discussion also implies a neglected feature of philosophical discussions on 

self-defense.  The sovereign authority must have the power to extend the liberty right of 

defensive violence.  At least someone in society must lack a duty to retreat.  The 

sovereign authority may extend this privilege to the general citizenry provided it serves a 

public good (e.g., concurrent with authority to arrest).  In contrast, most discussions of 

self-defense involve an issue I examined in Chapter 3:  when may the government restrict 

the right of self-defense.  While this is an important question, further research should 

examine in more detail when the government should have the authority to expand the 

right of self-defense.534 

5.4.  Bystanders 

                                                 
534 This question is not merely academic.  As I noted above, many state legislators have pushed in recent 
years to expand so-called “Castle Doctrine” laws that allow anyone to stand his ground and use defensive 
force, including deadly force.  See Lindenberger, supra note 525. 
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Self-defense cases where defenders harm innocent bystanders have received 

considerable attention in the literature.535  Thomson’s influential article Self-Defense 

contained three types of bystander cases,536 which other authors have analyzed and 

expanded upon.537  These are “Substitution-of-a-Bystander” cases, in which a potential 

victim causes a bystander to suffer the consequences instead; “Use-of-a-Bystander,” in 

which injuring an innocent bystander creates a chain of consequences that will prevent 

the potential victim’s death; and “Riding-Roughshod-over-a-Bystander,” in which an 

innocent bystander obstructs a potential victim’s path to safety and the victim must injure 

or kill the bystander to save his life.538  Under Thomson’s analysis: 

Other things being equal, every person Y has a right against X that X not 
kill Y.  . . .  Suppose that X is at risk of death.  Then the fact that X can 
save himself only by killing Y does not make other things be unequal, and 
thus does not make Y lack the right.539  
 
Thomson uses the examples to illustrate her conceptual point, namely that 

necessity is not a sufficient condition in order to justify the use of force.  I agree with 

Thomson that one generally acts unjustly when he uses someone completely causally 

                                                 
535 See, e.g., Alexander, supra note 39; Ann E. Barlow, Self-Defense and Reckless Crimes Against Third 
Parties:  Has New York Forgotten Innocent Bystanders, 22 COLUM. J.L. & SOC. PROBS. 417 (1989); 
Michael Otsuka, Killing the Innocent in Self-Defense, 23 PHIL. & PUB. AFF. 74 (1994); Thomson, supra 
note 79.  Cf. NOZICK, supra note 147, at 34-35; THOMSON, supra note 407, at 369-71 (innocent threats and 
shields). 
536 Thomson, supra note 79, at 289-90. 
537 See, e.g., Alexander, supra note 39, at 61-66; Otsuka, supra 535. 
538 I accept Thomson’s criteria for a bystander: 

First, if Y is in no way causally involved in the situation that consists in X’s being at risk 
of death, then Y is clearly a bystander to it.  And second, if Y is causally involved in it, 
and not minimally so—as, for example, when it is Y himself or herself who is about to 
kill X—then Y is clearly not a bystander to it. 

Thomson, supra note 79, at 298-99. 
539 Id. at 299. 
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unrelated to a threat as a mere means to avoid that threat.  And her examples do represent 

a phenomenon that occurs.  For example, bystanders are sometimes employed as human 

shields.540   

But this analysis reflects only the beginning of the bystander cases.  Thomson’s 

examples reflect core cases of using someone as a mere means, so it is easy to assert that 

defenders violate bystanders’ rights.  The more difficult question is to determine the 

contours of the inviolable rights bystanders possess. 

Self-defense, as I have repeatedly stated, is predictive and uncertain.  Defenders 

neither act with perfect knowledge, nor can they reasonably be expected to obtain it.  The 

considerable uncertainty defenders face and the nature of the exigent circumstances 

diminish the precision we rightly can expect when someone defends himself.541  

Uncertainty in self-defense is not limited to the aggressor-defender relationship.  

Uncertainty pervades the whole realm of self-defense, including the relationship between 

aggressors, defenders, and bystanders. 

  In recognition of this uncertainty, let me add to Thomson’s cases from a 

completely different angle.  Here is an actual court case involving the harming of an 

innocent bystander during self-defense.  I will call this type of case “Bystander-at-Risk.”  

                                                 
540 See, e.g., Ali Waked, IDF Soldiers use Nablus Youths as “Human Shield” (Apr. 12, 2007), YNETNEWS, 
at http://www.ynet.co.il/english/articles/0,7340,L-3387356,00.html. 
541 In earlier chapters, I examined some consequences of uncertainty combined with exigent circumstances.  
For example, one cannot know with certainty what aggressors will do and whether they will succeed.  
Thus, a defender may use deadly force to resist a kidnapping, in part because of fear that the kidnapping 
will lead to his murder.  The defender’s action is legitimate even if the aggressor, in fact, would not have 
murdered the defender.  Additionally, defenders are not expected to perfectly proportion the amount of 
force they use, whereas judges are expected to be much more precise when administering juridical 
punishment. 
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The name reflects that the defender’s actions create risk to the bystander but the defender 

does not have to injure the bystander to defend himself.  Here is the case, quoted from the 

Pennsylvania Supreme Court opinion dismissing criminal charges against the defender: 

Fowlin was present in a nightclub in Easton, Pennsylvania. He was armed 
with a handgun. Three men, two of whom were also armed with handguns, 
accosted Fowlin in the club, and one of the three sprayed pepper gas in his 
eyes. At approximately the same time, a second man drew a handgun. 
Fearing that he was about to be killed, Fowlin drew his own handgun and 
fired repeatedly in the direction of the attackers.  Although he was nearly 
blinded by the pepper spray, he killed the assailant who had drawn the gun 
and wounded one of the others. He also wounded a bystander. At the time 
of the shooting, approximately 200 people were present in the 
nightclub.542   
 

This case presents a difficult question of what responsibilities Fowlin has.  Fowlin 

obviously has some duties towards bystanders.  But what exactly are his duties?  Are 

they, as Thomson seems to suggest, not to injure or kill the bystander (with only the 

results mattering)?  Or are Fowlin’s duties less certain and defined, such as to minimize 

risk?   

To answer these questions, we should first examine the range of cases.  

Bystander-at-Risk has many iterations, each with different outcomes.  Bringing back my 

Floyd and Randolph cases, we might have: 

Bystander-at-Small-Risk:  Floyd walks home after getting off work.  
Unbeknownst to him, his arch-nemesis, Randolph, is in town, and holding 
a grudge, Randolph aims to kill him.  Knowing that Floyd walks the same 
way every day from work, Randolph waits for him to begin his walk, at 
which point Randolph corners him and attempts to shoot him.  Floyd, left 
with no alternative, pulls out a pistol and kills him.  Floyd’s act of 
shooting Randolph endangers Blair, the innocent bystander.  Blair is 

                                                 
542 Commonwealth v. Fowlin, 710 A.2d 1130, 1131 (Pa. 1998) (footnote omitted). 
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standing somewhat near Randolph, so Blair could be injured by a missed 
shot.  And even if the shot hits Randolph, there is no guarantee where the 
bullets ultimately will end up; they could ricochet off of Randolph striking 
Blair. 
 
Bystander-in-the-Way:  Floyd and Randolph are in the same position as 
above.  In this case, Blair, the bystander, is behind Randolph.  Floyd 
cannot see Blair, and has no time, before defending himself, to check 
behind Floyd.  If Floyd shoots Randolph, a significant probability exists 
that any shot striking Randolph would go through him and strike Blair too.  
This case differs from Thomson’s “Riding-Roughshod-over-a-Bystander” 
because any injuries to Blair would be accidental and not (strictly) 
necessary543 for Floyd’s self-defense. 
 
Hostage-at-Risk:  Again, Floyd and Randolph are in the same position as 
the first case, with the following exception.  Randolph, afraid that Floyd 
might fight back, holds Benjamin (our new bystander) hostage while 
shooting and uses Benjamin as a human shield.  Of course, Randolph must 
peek out to shoot.  Floyd has no need to shoot through Benjamin, and 
indeed, he aims not to hit Benjamin.  Nevertheless, any successful 
defensive actions place Benjamin at very significant risk.  Benjamin 
cannot know the outcome of Floyd’s actions until it is too late. 
 

These cases present very difficult cases where one person’s exercise of his right of self-

defense implicates a morally and causally innocent person’s well-being.  Thomson, as I 

noted above, writes: 

Other things being equal, every person Y has a right against X that X not 
kill Y.  . . .  Suppose that X is at risk of death.  Then the fact that X can 
save himself only by killing Y does not make other things be unequal, and 
thus does not make Y lack the right.544 
 

                                                 
543 When I say that injuring the bystander is not strictly necessary for self-defense, I mean that the defender 
can defend himself successfully whether or not the bystander is harmed.  In other words, harming the 
bystander does not make a contribution to the defender’s success.  Thomson’s case, in contrast, requires the 
defender to injure the bystander to defend himself successfully. 
544 Thomson, supra note 79, at 299. 
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But this rule clearly seems deficient.  While we may have, other things equal, rights 

against others not to be killed, we certainly do not have rights against others that they put 

us at no risk of dying.   

Normal, lawful, ethical, and reasonable activities place us at heightened risk of 

others killing us.  We may not forcibly stop people, for instance, from driving cars, even 

though, as a pedestrian, our risks of dying in a traffic accident increase enormously if 

people drive cars than if everyone walked.  We permit emergency vehicles to break 

traffic laws, such as to speed or run red lights, provided an actual emergency exists.  An 

ambulance running a red light endangers more people than if it were not allowed to run 

the red light.  On the other hand, it benefits the patient in the ambulance to get to the 

hospital sooner.  We accept added risk, as bystanders, so that we could benefit if we were 

ever patients. 

Likewise, as bystanders in self-defense, we must accept some additional risk 

when defenders act in their own defense.  As the Pennsylvania Supreme Court correctly 

argued in Fowlin: 

[W]hen one is the victim of an attack, the assailant, not the victim, picks 
the time, the place, the manner, and the circumstances of the attack.  
Leisurely assessment of the circumstances and the danger to others is 
almost never a feature of such an assault, and most often, the best the 
victim can do is to mount a defense which hopefully will preserve his 
life.545  In many cases, the victim has only seconds to act in order to avoid 
injury or death.546 

                                                 
545 This is a correct general statement regarding most attacks.  However, one can envision scenarios when 
this general rule does not apply.  For example, suppose A kidnaps B and intends to murder B in five years.  
B may have plenty of time to assess the best opportunity to defend himself.  Assume that B knows that he 
can choose from several different moments, each of which would give him an approximately equal chance 
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In addition to the Pennsylvania Supreme Court’s reasoning, imposing liability for 

unintentionally injuring bystanders would encourage the taking of hostages or the use of 

people as innocent shields.  One should not fashion a rule that produces such perverse 

incentives.  Finally, one should also keep in mind that self-defense vindicates public 

rights as well.  The disabling of the original aggressor restores the public peace and 

allows the potential victim to seek redress through the courts.  In contrast, disabling the 

defender does not restore the public peace or further the ends of justice.547  Thus, if a 

bystander only knows that he faces a low, but elevated risk of being harmed, he may not 

attack a justified defender.548 

 My argument that bystanders must accept some additional risk should not mean 

that their rights become strictly subservient to the needs of the defender.  The defender 

still has obligations to bystanders.  Defenders may not treat bystanders merely as a means 

to their survival.  Defenders would violate this moral duty if they placed bystanders at 

unnecessary risk or failed to take known reasonable actions that, in the emergency, could 

                                                                                                                                                 
to defend himself.  In such a case, B would have a greater obligation to ensure that the timing of his defense 
minimizes the possibility of harm to bystanders. 
546 710 A.2d at 1133-34.  The Court built off of Judge Cirillo’s dissent in the Pennsylvania Superior Court.  
See Commonwealth v. Fowlin, 676 A.2d 665, 678 n.3 (Pa. Super. Ct. 1996)(Cirillo, J., dissenting). 
547 To the extent allowing the aggressor to be successful would restore the public peace, the public would 
use the victim as a mere means by making him suffer the unjust consequences of the aggressor’s actions.  I 
do not think this case would be any different from the traditional objection to utilitarianism that it would 
sanction lynching an innocent person to prevent a riot. 
548 This would hold true, even if the same level of risk would justify force against a wrongful aggressor.  
Thus, if an unjust aggressor forced someone to play Russian roulette, one may attack the aggressor, even if 
the risk of being harmed during Russian Roulette is fairly low (1/6 or 1/8, for instance).  But the same 
probability of being harmed in the case of wrongful aggressors may not justify the use of force by 
bystanders against a rightful aggressor, when that risk results from justifiable self-defense.  (The Russian 
roulette example comes from Ferzan, supra note 43, at 711.) 
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have mitigated the danger to bystanders.  For instance, defenders may not use bystanders 

as shields.  Nor may defenders shoot in the direction of a bystander if they can defend 

themselves in another way (e.g., attacking the aggressor from a different angle).  The 

permissible types of weapons may also be limited when bystanders are present.  In the 

case above, Fowlin would have violated his duties to bystanders if he had used a hand 

grenade to defend himself in the crowded bar.549  Thus, although defenders do not have to 

restrain themselves from acting in self-defense because they possibly may endanger 

bystanders, their exercise of their right of self-defense must show due care towards for 

the well-being of others.  I agree with the rule in most states550 that the accidental injuring 

of innocent bystanders should be no crime, unless the defender does something 

criminally negligent or reckless.551  As Kadish states, “Accidental risks to life deriving 

                                                 
549 See Fowlin, 710 A.2d at 1136-37 (Castille, J., dissenting) (criticizing the holding that otherwise justified 
defenders may never be held liable under any circumstances for harm to innocent bystanders). 
550 See, e.g., State v. Robinson, 516 N.E.2d 1292 (Ill. App. Ct. 1987), State v. Adams, 291 N.E.2d (Ill. App. 
Ct. 1972), People v. Jackson, 212 N.W.2d 918 (Mich. 1973), State v. Clifton, 290 N.E.2d 921 (Ohio 1972), 
State v. Dalton, 101 S.E. 548 (N.C. 1919); MODEL PENAL CODE § 3.09 (Proposed Official Draft 1962); 2 
LaFave, supra note 54, § 10.4(g) at 157-58.  An analogous rule absolves defenders of tortious liability for 
unintentional and reasonable defensive actions that accidentally harm bystanders.  See HARPER, JAMES, 
AND GRAY, supra note 240, § 3.11, at 366.   
551 I accept the Model Penal Code’s definitions of, and standards for, criminally reckless and negligent.  
According to the Model Penal Code: 

A person acts recklessly with respect to a material element of an offense when he 
consciously disregards a substantial and unjustifiable risk that the material element exists 
or will result from his conduct.  The risk must be of such a nature and degree that, 
considering the nature and purpose of the actor’s conduct and the circumstances known 
to him, its disregard involves a gross deviation from the standard of conduct that a law-
abiding person would observe in the actor's situation. 

MODEL PENAL CODE § 2.02(c) (Proposed Official Draft 1962).  Negligence, in contrast, is defined 
as follows: 

A person acts negligently with respect to a material element of an offense when he should 
be aware of a substantial and unjustifiable risk that the material element exists or will 
result from his conduct.  The risk must be of such a nature and degree that the actor’s 
failure to perceive it, considering the nature and purpose of his conduct and the 
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from the actions of others tend to be accepted in the same way as to life deriving from 

natural events—as a natural and inevitable contingency of living.552  And in determining 

whether someone was criminally negligent or reckless, one must factor in all 

circumstances, including the nature of the emergency prompting the use of such force.   

 A defender would be excused—not justified—for any injury to a bystander, 

during the course of justifiable self-defense.  Even if it is wrong to punish defenders for 

justifiable self-defense resulting in unintentional injury to a bystander, one may ask 

whether bystanders may act against defenders in self-defense when those defenders put 

them at risk.  I have a two-part answer to this question.  If defenders place bystanders at 

improper levels of risk, and if it appears reasonably certain that the bystander will be 

harmed, I think the bystander (or any other person) may defend himself against the 

original defender.  In this case, placing the bystanders at unjustified level of risk would 

create a moral asymmetry between the defender and the bystander.553   

I do not think, in most cases, defenders place bystanders at illegitimate levels of 

risk.  In most cases, as the Pennsylvania Supreme Court stated, defenders only have a few 

seconds to mount a life preserving defense.  And most people do not have weapons (e.g., 

hand grenades), the use of which would create unjustified risks per se to bystanders.  

Injuries in such cases are almost always the result of accident or misfortune.  Unlike 

                                                                                                                                                 
circumstances known to him, involves a gross deviation from the standard of care that a 
reasonable person would observe in the actor’s situation. 

  MODEL PENAL CODE § 2.02(d) (Proposed Official Draft 1962).  
552 Kadish, supra note 101, at 893. 
553 Paul Robinson has called for codifying rules to distinguish legitimate and prohibited risk taking.  See, 
e.g., Paul H. Robinson, supra note 2, at 781. 
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Thomson, I view these cases as lacking any moral asymmetry between the original 

defender and the bystander.  The original defender’s risk poses no unjust threat to the 

bystander (though it does pose some threat to him).  Should it come down to a true choice 

between the defender and the bystander, I do not think that any can claim a particular 

privilege, just like two shipwrecked victims cannot claim a right to an unused floating 

plank.  These seem more like necessity-based cases I discussed in Chapters 3 and 4, and 

they should be analyzed differently from true self-defense cases.  In some cases, 

necessity may justify or excuse harming the defender in order to save oneself.  And in 

other cases, this may not be the case.554 

Whether or not a moral asymmetry exists between the original defender and the 

bystander, in the circumstances, bystanders would still be bound by tight rules before 

engaging in self-defense.  Thus, suppose the bystander could disable the original attacker, 

and doing so would eliminate the risk to himself caused by the imminent aggressor’s 

attack.  I think, in this case, the bystander must first try to disable the attacker before he 

attacks the justified defender in self-defense. 

In conclusion, I see two main types of bystander cases.  In the first type, the 

original defenders pose an acceptable, but elevated, risk to bystanders.  If a defender 

                                                 
554 For example, suppose the aggressor attempts to steal a nuclear weapon.  The defender is a military 
policeman trying to prevent the theft.  The aggressor uses the bystander as a hostage or shield to help him 
effectuate the stealing of the weapon.  One could rightly say that the military policeman may place the 
bystander at virtually any level of risk in order to prevent the theft of the weapon.  The military policeman 
must show due care for the bystander, such as by not injuring him if he can prevent the theft of the weapon 
without doing so.  But I do not think that a high level of risk to the bystander should prevent the policeman 
from being able to take effective action to prevent the theft of the weapon.  In this case, the bystander 
would lack any right of defense against the military policeman. 



 238 

elevates the risk to bystanders within acceptable limits, then bystanders may not act in 

self-defense.  Where a bystander legitimately fears imminent death or severe harm from 

an otherwise perfectly justified defense, any act of defense should be analyzed as a 

necessity-based case, like Kant’s shipwreck/plank case.  In the second type of case, 

defenders pose illegitimate risks to bystanders.  This does create a moral asymmetry 

between defenders and bystanders, and the bystanders may act in self-defense in such 

cases. 

5.5.  Final Thoughts:  Property Defense and Future Research 

 As I suggested in the previous chapter, I do not believe one can justify the defense 

of property in the same manner as one can justify self-defense.  Theoretically, a perfectly 

functionally legal system can redress completely most violations of property rights.  A 

court may restore a theft victim’s property and cause the thief to pay compensation for 

the loss of its use while it remained out of the owner’s possession.  Most destroyed 

property can be replaced by purchasing an equivalent or providing money for the value of 

the loss.  Thus, in most cases where property is unlawfully taken, judicial redress can 

remedy nearly all of the wrong.  This means that permission to use force in these cases 

must rely on a different justification from what justifies force in self-defense.  Further, I 

think that one may never employ deadly force to protect this kind of property. 

 The law cannot restore all property, so some kinds of destruction may lack any 

effective remedy.  Some of these, such as family heirlooms, may have great personal 

value, though lack significant objective value.  Other objects may have tremendous 
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objective value.  For instance, the Taliban destroyed the Buddhas of Baminyan, 

considered “among the world's great artistic and religious treasures.”555  Although I am 

skeptical of deadly force to protect property generally, whether a defender may use 

deadly force to protect personal or worldly treasures is a more difficult question. 

 And some property itself has interests or, at least, well-being apart from the 

owner’s.  Pets and many other animals are sentient creatures, and a person’s use of force 

may attempt to defend their interests or well-being, even against their owner.  Many 

harms to these creatures may not be remediable, making defending them more akin to 

defending people.  I think one may make a much stronger argument for the use of deadly 

force to protect sentient creatures than in cases of more traditional property.  Thus, any 

theory of property defense has to consider a wide range of possible cases, with many 

different types of interests at stake.   

 While I remain generally skeptical about the right to use deadly force to protect 

property, in many cases, the right of self-defense and the right to protect property become 

intertwined.  The permission to use deadly force, in these cases, should emanate from the 

right of self-defense or defense of others, not the right to protect property.  In other 

words, not including the possible exceptions noted in the previous paragraphs, one may 

                                                 
555 Peter Bergan, Taliban-Destroyed Buddhas may never be Restored (May 11, 2007), CNN, at 
http://www.cnn.com/2007/WORLD/asiapcf/05/10/afghan.buddhas/index.html. 
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not use deadly force to protect property unless the person has reasonable grounds to 

believe that people will be endangered by the crime.556 

As for some specific applications of this principle, self-defense is what justifies 

the use of force to prevent a burglary.  A homeowner may fear a person who forcibly 

enters one’s home with the intent to commit a felony.  Morally, I do not think it would be 

permissible to stop a burglar with deadly force if one knows with complete certainty that 

the burglar will not harm anyone.557  But, in nearly all cases, one cannot know an 

aggressor’s intentions.  One can see that laws authorizing defending a home really protect 

its occupants by the fact that those laws also prohibit the use of man traps, spring guns, 

land mines, and other passive devices that would likely kill any intruder.  If the home 

were really the object of the defense, then such laws would be incoherent.558  Certainly, 

people may use deadly force to protect nuclear weapons from theft, nuclear power plants 

against destruction, and similar “property” crimes, which, if successful, would endanger 

persons.  Here, again, the permission to use deadly force to protect the property derives 

from self-defense and the defense of others, rather than any property interests. 

 We cannot reduce the right of self-defense to any singular, simple concept.  The 

current theories, which attempt to reduce the right to a “right not to be killed,” a “right to 
                                                 
556 This generally corresponds to the law on such matters.  See 2 LAFAVE, supra note 54, §§ 10.6(a), (b), at 
166-69 (summarizing that non-deadly force may be used to protect property but deadly force generally 
requires the commission of a forcible felony). 
557 It may be lawful, however, depending on the jurisdiction.  See, e.g., LAFAVE, supra note 54, § 10.6(b), 
at 167-69 (describing the various positions of the states).  All states allow deadly force to prevent certain 
forcible felonies (e.g., arson), while others have broader rules that may encompass all felonies. 
558 One may also recognize this fact because English common law granted a right to prevent with deadly 
force an intruder’s attempt to forcibly enter a house during the night, but not during the day.  
4 BLACKSTONE, supra note 10, at *180-81.  The emphasis appears to be on the danger the occupants face, 
rather than the potential destruction or stealing of property. 
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resist aggression,” the doctrine of double effect, or any other singular concept, cannot 

provide a complete and adequate justification for all of the permissions and limitations of 

the right.  The rules governing self-defense are complex.  They are complex because the 

right of self-defense implicates the rights and duties of others besides defenders and 

aggressors, and the defenders and aggressors have rights and duties that extend past their 

relationship with each other. 

This dissertation leaves many questions unanswered.  Primarily, I think we need 

to examine the plank type cases as something other than self-defense.  In some cases, 

necessity seems to justify or excuse force (e.g., two shipwrecked sailors fighting over a 

plank).  In others, such as the transplant cases, necessity, even to prevent imminent death, 

appears insufficient.  What are the rights and duties of the fat man who is about to land 

on the person in the well and the person on whom he will fall?559  How about the case of 

the fetus whose continued existence threatens the fetus’s mother?  I have argued that, in 

cases of self-defense, one can identify a moral asymmetry between aggressors and 

defenders, even in cases where aggressors are morally innocent.  When two people, 

among whom no moral asymmetry exists, face potential death, how do we choose 

between them?  This question is only metaphorically-speaking one of self-defense.  The 

phenomenon involved belongs to a different concept and requires a new way of 

approaching the issue.  The right of self-defense is not implicated in every choice 

between lives. 

                                                 
559 This example is from Nozick, supra note 147, at 34. 
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Other important questions I have left unanswered for now include:  what are the 

precise necessary and sufficient conditions of permissible self-defense?  (The three 

important interests I identify in the previous chapter are a start in that direction, but they 

are not a full list of necessary and sufficient conditions.)  How much risk do bystanders 

have to undertake when someone acts in self-defense?  Should individuals be permitted 

to act in self-defense, if their defense likely will fail?560  How about if the numbers 

become unusually bizarre:  may one individual destroy an entire community of wrongful 

aggressors?  And many other questions, which I have not listed here, remain. 

As John Donne once wrote, “No Man is an Iland, intire of it selfe; every man is a 

peece of the Continent . . . .”561  The current literature treats defenders and aggressors as 

the only entities that matter—as if they stood alone on their own island.  We must return 

the island to the continent from which it split.  To answer the questions I have listed 

above, we first must take account of the rights and obligations of defenders, aggressors, 

bystanders, the community, and the sovereign authority.   

  

                                                 
560 See, e.g., Daniel Statman, On the Success Condition for Legitimate Self-Defense, 118 ETHICS 659 
(2008). 
561 John Donne, Meditation XVII, in DEVOTIONS UPON EMERGENT OCCASIONS 87 (Anthony Raspa ed., 
McGill-Queen's Univ. Press 1975) (1624). 
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