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ABSTRACT

This paper examines the evolution of First Amendment jurisprudence from 

1941 to 1981.  Using a data set of 8738 cases is constructed from nearly 15,000 cases 

across the forty year span, I attempt to estimate the outcome of cases in which a 

litigant asserts his First Amendment rights against the government or its agent.  

Neither the leadership provided by the Chief Justice of the Supreme Court nor the 

effects of wartime on speech appear to substantially effect the outcome of First 

Amendment litigation.  Instead, wins and losses are better predicted by the specific 

issues debated and the characteristics and circumstances of the litigants who debate 

them.



iii

There is a metathesis to this thesis—I propose that a student pursuing degrees in both 
law and policy may use skills gathered from both worlds in the same paper.  To those 
professors and administrators who have helped me bridge the gap between Prospect 
Street and New Jersey Avenue, I am deeply grateful.

This project would not have been possible without the brilliance and flexibility of 
Allison Auginbaugh, advisor extraordinaire.  

To my father, who sat quietly hearing me out, and to my mother, who quite promptly 
told me to get back to work—thank you for the opportunity to be here at 
Georgetown.

And last, to Nell, whose tally of these cases was unflinchingly accurate and whose 
patience knows no end—I love you.  It’s good to be back.



iv

TABLE OF CONTENTS

Chapter 1. Introduction........................................................................................5

Chapter 2. Trends in First Amendment Development ........................................9

Chapter 3. Description of the Data....................................................................11

Table 1: Descriptive Statistics for All Variables....................................................15
Table 2: Cross-tabulation of Descriptive Statistics by Wins and Losses ...............16

Chapter 4. Methodology....................................................................................17

Chapter 5. Results..............................................................................................21

The “Justices” Model .............................................................................................21
The “War and Peace” Model..................................................................................26

Chapter 6. Analysis and Conclusion .................................................................31

Table 3: The Chief Justices Model—Coefficient Estimates of Effect of Chief 
Justice Tenure on Likelihood of Loss in Court ......................................................34
Table 4: The War and Peace Model—Coefficient Estimates of Effect of Wartime 
on Likelihood of Loss in Court ..............................................................................34
Table 6: The Chief Justices Model—Estimates of Effect of Race and Profession 
on Likelihood of Success in Court .........................................................................36

Appendix: Models and Specifications...................................................................37



5

Chapter 1. Introduction

In a single, sweeping sentence, the First Amendment to the Constitution of the 

United States paints the boundaries of government intrusion into what Justice Oliver 

Wendell Holmes called the “marketplace of ideas”:

Congress shall make no law respecting an establishment of religion, or prohibiting 

the free exercise thereof; or abridging the freedom of speech, or of the press, or 

the right of the people peaceably to assemble, and to petition the Government for 

a redress of grievances.1

Ratified effective on December 15, 1791, the text of the First Amendment is both elegant 

and absolute.  Its language captures a wide range of the activities we associate with 

citizenship and involvement in public life—even as it preserves a sphere of discourse and 

private thought from interference by the state.  From the phrasing alone, its ability to 

protect speech seems categorical.  Its framers wrote that Congress shall make no law 

abridging these basic civil liberties.

Of course, the First Amendment has held different meanings in different times, 

and lawmakers do abridge the rights we associate with civic life, spiritual health, and 

freedom of conscience—often for good reason.  Not all speech is free speech.  Not all 

speakers are equal before the law.

There is a dynamic gap between the full reach of text and the actual application of 

the First Amendment.  The gap itself is clear.  As a nation, we simply do not give 

constitutional protection to whole categories of speech: “the lewd and obscene, the 

                                                
1 Constitution of the United States, Amendment I.  See Abrams v. United States, 250 U.S. 616, 630 (1919) 
(Holmes, J. dissenting). 
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profane, the libelous, and insulting or ‘fighting’ words—those which by their very 

utterance inflict injury or tend to incite an immediate breech of the peace.”2  Some 

restrictions on speech seem quite practical.  “A prohibition on true threats protect[s] 

individuals from the fear of violence and from the disruption that fear engenders, in 

addition to protecting people from the possibility that the threatened violence will 

occur.”3  

Other limitations on speech appear to be real cause for concern.  Attitudes 

towards sexuality and gender have generated a line of cases in the areas of pornography, 

censorship, and art—perpetual hotbeds of First Amendment litigation—that seems 

confused and often inconsistent.4  Constitutional protections are granted to some religious 

communities but not others.5  This study demonstrates that African American citizens are 

decidedly and dramatically disadvantaged when claiming their First Amendment rights in 

court.

But the gap is also dynamic—our interpretation of the First Amendment changes 

over time.  In 1798, “freedom of speech” may have meant “nothing more than the liberty 

of writing, publishing, and speaking one’s thoughts, under the condition of being 

answerable to the injured party, whether it be the Government or an individual, for false, 

malicious, and seditious expressions.”6  The framers of the amendment may have 

believed that “Congress need not observe strict separation between church and state, or 

steer clear of the subject of religion.  It need only refrain from making laws ‘respecting 

                                                
2 Chaplinsky v. New Hampshire, 315 U.S. 568 (1942).
3 Virginia v. Black, 538 U.S. 343 (2003) (quoting Watts v. United States, 394 U.S. 705 (1969)).
4 See, e.g., Amy Adler, “Girls! Girls! Girls!: The Supreme Court Confronts the G-String,” 80 N.Y.U. L. 
Rev. 1108, 1110-11 (2005) (arguing that “fantasies and anxieties” concerning female sexuality drove the 
Court to make illogical decisions in the nude dancing cases).
5 See, e.g., Karen Engle, The Persistence of Neutrality: The Failure of the Religious Accommodation 
Provision to Redeem Title VII, 76 Tex. L. Rev. 317, 350-52 (1997).
6 8 Annals of Congress 2167-68 (Gales and Seaton, 1851).
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an establishment of religion’; it must not interfere with a state establishment of religion.”7  

These positions are not without their modern adherents, but to many current readers this 

narrow view of First Amendment protections seems limited and strange.

“Free speech,” as most modern readers understand it, was late in coming.  The 

Supreme Court of the United States declined to play a large role in the development of 

First Amendment jurisprudence until the beginning of the twentieth century.  This study 

analyzes the case law over a forty year period, starting from the beginning of the second 

World War—the first real test of the new expanse of First Amendment freedoms—and 

ending in the early days of Reagan revolution.  Derived from thousands of cases, the data 

begin permit me to examine which forces play a part in shaping the law and our 

understanding of it.

In some narratives, pure politics dictates the outcomes of legal decisions.8  In 

other accounts, it is the shift from wartime to domestic tranquility that tempers our 

tolerance for debate and dissent.9  Some descriptions of the American experience would 

place the emphasis on more fundamental characteristics—race, gender, citizenship, or 

occupation.10  In estimating wins and losses in First Amendment cases, this study 

suggests that less cynical pressures are also at work.  No set of variables impacts the 

                                                
7 Cutter v. Wilkinson, 544 U.S. 709 (2005) (Thomas, J. concurring).
8 See, e.g., Allan J. Samansky, “Tax Consequences When Churches Participate in Religious Campaigns,” 5 
Geo. J.L. & Pub. Pol’y 145 (2007); Jared Perkins, "The State Secrets Privilege and the Abdication of 
Oversight," 21 BYU J. Pub. L. 235 (2007).
9 See Earl Warren, The Bill of Rights and the Military, 37 N.Y.U. L. Rev. 181, 188 (1962).  See also Neil 
Henry, Picture Power: The Image in Wartime and the Digital Age, 19 Notre Dame J. L. Ethics & Pub. Pol'y 
475, 478 (2005); C. Robert Zelnick, Military Secrets and the First Amendment, 12 The Responsive 
Community 35, 36 (2001-02).
10 David E. Bernstein, Antidiscrimination Laws and the First Amendment, 66 Mo. L. Rev 83 (2001); 
Rebecca Tushnet, “Symposium: The Third Annual IP/Gender: The Unmapped Connections Symposium: 
My Fair Ladies: Sex, Gender, and Fair Use in Copyright” 15 Am. U.J. Gender Soc. Pol'y & L. 273 (2007).
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outcome of First Amendment litigation so much as the legal issues themselves.  Case by 

case, category by category, judges may simply be making progress. 
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Chapter 2. Trends in First Amendment Development

Historically, the evolution the First Amendment was not an exceptionally smooth 

process.  The growing understanding of free speech has been punctuated by moments of 

political emergency and national crisis.  

In an emergency, when public dissent seems more dangerous, lawmakers may be 

motivated to enact policy that challenges the scope of free speech.  Such was the case in 

1798, when the possibility of war with France prompted Congress to pass the Sedition 

Act, prohibiting “any false scandalous, and malicious writing or writings against the 

government of the United States.”11  Similar concerns led General Ambrose Burnsides to 

issue General Order No. 38 in the early days of the Civil War: “the habit of declaring 

sympathies for the enemy will not be allowed in this Department.”12  The Espionage Act 

of 1917 made it criminal to “make or convey false reports or false statements with intent 

to interfere” with the operation of the United States military; to “cause or attempt to 

cause insubordination, disloyalty, mutiny, or refusal of duty, in the military or naval 

forces of the United States,”; or to “obstruct the recruiting or enlistment service of the 

United States.”13

The pattern that emerges is more than simply cyclical.  With the passing of each 

crisis comes an expansion of the protections offered by the First Amendment, and a 

weakening of the justifications used to curb speech.  Lawmakers echo this growing 

understanding in the texts of the statutes themselves—Congress outlawed “writings 

against the government” in 1798; it narrowed the prohibition to a specific declaration of 

                                                
11 “An Act for the Punishment of Certain Crimes against the United States,” 5th Cong., 2d Sess., ch. 74 
(1798).
12 The Trial of Hon. Clement L. Vallandigham by a Military Commission, at 7 (Rickey and Carrol 1863).
13 The Espionage Act of 1917, 40 Stat. 217, 219.
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“sympathies for the enemy” in 1863; by 1917, it would only contemplate direct 

interference with the armed services, and only that in a time of war.  A modern 

understanding of the First Amendment was announced by the Supreme Court in 1927: 

“Freedom to think as you will and to speak as you think are means indispensable to the 

discovery and spread of political truth,” and the Founders of the republic believed “that 

this should be a fundamental principle of American government.”14

History shows that interpretation of the scope of First Amendment freedoms has 

varied over time.  This study examines those forces that shape the contours of that 

evolutionary process between the years 1941 and 1980.

                                                
14 Whitney v. California, 274 U.S. 357 (1927).
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Chapter 3. Description of the Data

Quantitative methods are rarely applied to the field of free speech, and I have 

found no statistical treatment of First Amendment law in the literature.  Because this 

approach is relatively new to the field, the data had not been compiled.  I constructed my 

data set from the existing case law.  

Approaching the cases one year at a time, I entered the term “First Amendment” 

into the LexisNexis database for state and federal cases.  To qualify for the data set, a 

case must meet two criteria.  First, the government or its agent—e.g., a university or a 

branch of the military—must be a party to the action.  Second, the party opposing the 

government must invoke their First Amendment rights as a defense to their actions.  As a 

matter of analytical convenience, cases from the military justice system, federal tax court, 

and federal courts of claims are excluded from the data set.  Similarly, I do not include 

advisory opinions or denials of certiorari to the Supreme Court of the United States.  

Once a case qualifies, I record as much information about the litigation and the litigant as 

is available from the text of the case.  

In total, after reviewing decisions from 1941 to 1981, the data set contains 8738 

cases.  5528 of these cases represent government “wins”; 3210 correspond to litigant 

victories.  Figure 1 plots wins and losses by the non-government litigant over time.  

Clearly, the amount of First Amendment increases exponentially over time.  Litigant 

victories range from one-third to one-half of the total number of cases in any given year.  

Figure 2 shows the relative workload of courts—on the state, lower federal, and federal 

appellate levels and in the Supreme Court of the United States—over the forty year 
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period.  As the number of cases increases over time, state and lower federal courts pick 

up most of the growing work; the Supreme Court maintains a relatively small share of the 

docket.

The actual construction of the data set may be the most valuable contribution this 

project makes to the field.  It should be noted that the data frequently cannot express on 

which side of a legal argument the litigant stand.  We can see, for example, that in the 

early 1960’s many litigants go to court to assert their First Amendment rights in the great 

debate on civil rights—but the data often gives us no indication as to whether these 

individuals support the movement or attempt to stand in its way.  Future authors might 

add points of articulation to the set, enabling it to capture more detail.  And they ought to 

keep in mind that many patterns within the data are likely only visible when we consider 

narrower categories of cases.  Still, translating thousands of cases into hundreds of 

thousands of data points has its rewards.  Where so much of legal analysis is based on 

tradition, anecdote, and philosophical perspective, the quantification of the case law may 

confirm our hunches, undermine worldviews, and surprise us with the often unintended 

consequences of legal decisions.

Table 1 presents the means and standard deviations for the variables used in this 

study.  A cursory glance at the “era” variables helps to break up the massive increase in 

litigation over time—over successive Chief Justice tenures and successive eras of war 

and peace, the means steadily increase.  The “issue” variables indicate that a majority of 

the jurisprudential work captured by the data is performed in the fields of public 

expression and prior restraint.  Immigration and environmental cases are relatively rare.   
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Business, civic associations, and those related to education—teachers and students in 

high schools and universities alike—make up the substantial majority of litigants.

Table 2 sorts the data by wins and losses.  The “winning” data contains 

significantly more litigation in the areas of prior restraint, obscenity, and contempt of 

court.  The set of winners holds more doctors, more reporters, more civic associations, 

and more politicians.  The “losing” data is marked by a higher percentage of public 

expression cases.  Teachers, students, lawyers and all non-Whites make up a larger 

percentage of the losing litigants.  Overall, these initial patterns in the data are consistent 

with the impressions I held after constructing the data set.
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Note: “Win” designates a win for the non-government litigant.  “Loss” designates a loss for the 
non-government litigant.  N=8738.

Note:   State courts include every level of appeal within a state judicial system.  N=8738.

Figure 1: Wins and Losses Over Time (1941-1981)
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Figure 2: Division of Labor Over Time
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Table 1: Descriptive Statistics for All Variables

Variable Mean Std Dev Variable Mean Std Dev

Justice Variables Number Variables
     Vinson 0.0254 0.1574      Multiple Litigants 0.2360 0.4246
     Warren 0.1748 0.3798      Business 0.1773 0.3819
     Burger 0.7194 0.4493      Political Party 0.0117 0.1074

Wartime Variables Gender
     Post-WWII 0.0109 0.1037      Female 0.0720 0.2585
     Korea 0.0121 0.1095      Male and Female 0.1276 0.3337
     Post-Korea 0.0691 0.2537      Corporation 0.3117 0.4630
     Vietnam 0.3320 0.4710
     Post-Vietnam 0.4800 0.4996 Race Variables

     African American 0.0750 0.2633
Level 3.0418 0.9073      Hispanic 0.0237 0.1521

     Other Non-White 0.0132 0.1140
Circuit 6.2303 3.2912

Citizenship 0.9973 0.8723
Issue Variables
   Prior Restraint 0.3882 0.4874 Profession Variables
   Obscenity 0.1854 0.3886   Education 0.1370 0.3439
   Public Expression 0.5900 0.4919   Law and Civil Service 0.0763 0.2655
   Contempt 0.0803 0.2718   Medicine 0.0173 0.1303
   Subversive Activities 0.0421 0.2009   Media 0.0920 0.2891
   Religious Issue 0.1574 0.3642   Corporation 0.1925 0.3943
   Labor 0.0752 0.2637   Association 0.1444 0.3515
   Immigration 0.0109 0.1037   Pure Politics 0.0437 0.2045
   Equal Rights 0.0726 0.2594   Religion 0.0778 0.2679
   Anti-War 0.0726 0.2594   Artist 0.0087 0.0929
   Commercial 0.0676 0.2511
   Environmental 0.0031 0.0555

Note: Indicator variables for year not included. N=8738.  Omitted categories include: for the 
Justice Variable series, the Stone era; for the Wartime Variables series, the World War II era; for 
Number, single litigants;  for Gender, male litigants; for Race, white litigants.  One or two issue 
variables are assigned to every case—the series is not intended to sum to one.
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Table 2: Cross-tabulation of Descriptive Statistics by Wins and Losses

Litigant "Wins" Litigant “Losses”
Variable Mean Std Dev Variable Mean Std Dev

Justice Variables Justice Variables
     Vinson 0.0190 0.1366      Vinson 0.0291 0.1682
     Warren 0.1741 0.3793      Warren 0.1751 0.3801
     Burger 0.7268 0.4457      Burger 0.7151 0.4514

Wartime Variables Wartime Variables
     Post-WWII 0.0069 0.0825      Post-WWII 0.0132 0.1142
     Korea 0.0121 0.1096      Korea 0.0121 0.1094
     Post-Korea 0.0664 0.2489      Post-Korea 0.0707 0.2564
     Vietnam 0.3318 0.4709      Vietnam 0.3321 0.4710
     Post-Vietnam 0.4869 0.4999      Post-Vietnam 0.4759 0.4995

Issue Variables Issue Variables
Prior Restraint 0.4520 0.4978 Prior Restraint 0.3511 0.4774
Obscenity 0.2016 0.4012 Obscenity 0.1760 0.3809
Public Expression 0.5514 0.4974 Public Expression 0.6123 0.4873
Contempt 0.0947 0.2929 Contempt 0.0720 0.2585
Subversive Activities 0.0467 0.2111 Subversive Activities 0.0394 0.1946
Religious Issue 0.1589 0.3656 Religious Issue 0.1565 0.3633
Labor 0.0757 0.2646 Labor 0.0749 0.2632
Immigration 0.0081 0.0896 Immigration 0.0125 0.1110
Equal Rights 0.0682 0.2522 Equal Rights 0.0751 0.2635
Anti-War 0.0704 0.2559 Anti-War 0.0738 0.2615
Commercial 0.0642 0.2451 Commercial 0.0696 0.2546
Environmental 0.0053 0.0726 Environmental 0.0018 0.0425

Race Variables Race Variables
African American 0.0620 0.2412 African American 0.0825 0.2751
Hispanic 0.0252 0.1569 Hispanic 0.0228 0.1493
Other Non-White 0.0103 0.1009 Other Non-White 0.0148 0.1209

Profession Variables Profession Variables
Education 0.1034 0.3046 Education 0.1565 0.3633
Law and Civil Service 0.0576 0.2331 Law and Civil Service 0.0872 0.2821
Medicine 0.0268 0.1615 Medicine 0.0118 0.1078
Media 0.1159 0.3201 Media 0.0781 0.2684
Corporation 0.1900 0.3924 Corporation 0.1939 0.3954
Association 0.1629 0.3694 Association 0.1337 0.3403
Pure Politics 0.0586 0.2348 Pure Politics 0.0351 0.1840
Religion 0.0857 0.2799 Religion 0.0733 0.2606
Artist 0.0106 0.1024 Artist 0.0076 0.0868

Note: N=8738. One or two issue variables are assigned to every case—the series is not intended 
to sum to one.
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Chapter 4. Methodology

Breaking up a forty year period of legal evolution into smaller segments allows 

for a more articulate analysis—by controlling for certain political phenomena, or for eras 

of war and peace, we can begin to see whether certain forces contribute to the growth of 

First Amendment doctrine.  I selected two models for further investigation.15  The first, 

the “Justices” model, uses indicator variables to mark the tenure of the Chief Justice of 

the Supreme Court.  From 1941 to 1981, four Chief Justices provided four distinct styles 

of leadership for the Court—each with his own contributions to First Amendment 

development.  

Appointed to the Court in 1925 and to Chief Justice in 1941, Harlan Fiske Stone 

argued that “liberty of conscience has a moral and social value which makes it worthy of 

preservation at the hands of the state,” and subsequently gave constitutional status to the 

term “conscientious objector.”16 Fred Vinson, Chief Justice from 1946 to 1953, 

acknowledged Communism as political expression but emphasized the “inflammable 

nature of world conditions” and warned that “if the ingredients of the reaction are 

present, we cannot bind the Government to wait until the catalyst is added.”17  Appointed 

to replace Vinson in 1954, Earl Warren’s vigorous protection of First Amendment rights 

provided a crucial defense to the Civil Rights Movement.18 And conservative stalwart 

Warren Burger, who served from 1969 to 1986, gave practical expression to many of the 

                                                
15 Other models divided the data by the majority political affiliation of Supreme Court justices, political 
control of the U.S. House of Representatives, and landmark First Amendment decisions.  None of these 
alternative models proved to be of statistical significance in estimating the probability that the defendant 
loses the case.
16 Stone, “The Conscientious Objector,”  21 Col. Univ. Q. 253, 269 (1919).
17 Dennis v. United States, 341 U.S. 494, 511 (1951).
18 See, eg., Nadine Strossen, “Freedom of Speech in the Warren Court,” in The Warren Court: A 
Retrospective (Bernard Schwartz ed., 1996).
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philosophical underpinnings of First Amendment jurisprudence.19  The factors associated 

with wins and losses in the courtroom shift noticeably when we control for the leadership 

of the Court—further highlighting the political and philosophical differences between 

these four jurists.  

Taking a different tact, the “War and Peace” model divides the forty year data set 

into six distinct periods: World War II (1941 to 1945), the post-World War II era, (1946 

to 1949), the Korean Conflict (1950 to 1953), the post-Korea era (1954 to 1964), the 

Vietnam War (1965 to 1973), and the post-Vietnam era (1973 to 1981).  The second 

model is designed to account for a common understanding of First Amendment rights.   

Our national consciousness tends to associate wartime with periods of public protest.  If it 

is true that during times of war the government can be less tolerant of dissent, than these 

indicators may reflect a higher likelihood of courtroom losses during periods of active 

conflict.  

I estimate three specifications for each of the two logit models.  The first 

specification controls only for the polynomial of year and eras of analysis:

Loss = β1 year + β2 year2 + β3 year 3 + β4 Vinson + β5 Warren + β6 Burger

Loss = β1 year + β2 year2 + β3 year 3 + β4 Post-WWII + β5 Korea + β6 Post-Korea 
+ β7 Vietnam + β8 Post-Vietnam

In these models, “Loss” takes on a value of 1 if the litigant loses his First Amendment 

case against the government; “Loss” equals 0 if he wins.  The second specification adds

                                                
19 See, e.g., NAACP v. Claiborne Hardware Co., 458 U.S. 886 (1982) (permitting political associations to 
engage in a boycott that would otherwise be invalid under the antitrust laws); In re Primus, 436 U.S. 412 
(1978) (voiding a Bar Association rule that inhibited litigating organizations from pursuing ideological 
agenda); Abood v. Detroit Board of Education, 431 U.S. 209 (1977) (protecting the right of workers not to 
have their union dues used for ideological causes with which they disagree).
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variables controlling for level of court, geographical location, First Amendment issue, 

number of litigants per case, gender, ethnicity, citizenship, and profession:

Loss = β1 year + β2 year2 + β3 year 3 + β4 Vinson + β5 Warren + 
β6 Burger + β7 level + β8 circuit + β9 (series of indicators for First Amendment 
issues) + β10 number + β11 gender + β12 African American + β13 Hispanic + 
β14 other + β15 (series of indicators for profession)

Loss = β1 year + β2 year2 + β3 year 3 + β4 Post-WWII + β5 Korea + β6 Post-Korea 
+ β7 Vietnam + β8 Post-Vietnam + β9 level + β10 circuit + β11 (series of indicators 
for First Amendment issues) + β12 number + β13 gender + β14 African American +
β15 Hispanic + β16 other + β17 (series of indicators for profession)

In these specifications, “level” is a series of dummy variables and  controls for tier of the 

court system—state court, federal district court, federal circuit court, and the Supreme 

Court of the United States.  Geographical location is also represented by a set of dummy 

variables, shown here as “circuit,” and is derived by assigning each case to a circuit on 

the modern map for the Circuit Courts of Appeals.20 “Number” represents a set of 

dummy variables indicating the particular structure of a litigant—a single individual, 

multiple individuals, a civic association, a corporation, etc.  Race of litigant is captured 

by a set of dummy variables for white, African American, Hispanic, and other non-white 

litigants; a missing data variable helps to account for ethnicity where that information is 

unavailable in the text of the case.

The effort to control for the particular application of free speech proved 

challenging, as one case might involve several aspects of the First Amendment—for 

example, many cases involving a public expression also involve the free exercise of 

religion; obscenity cases quite often discuss licensing and prior restraint as well. In an 

attempt to balance the simplicity of analysis with the complexity of the litigation, each 

                                                
20 For the purpose of appeals in the federal court system, the United States is divided into eleven 
geographical regions, or “circuits.” The Twelfth Circuit handles litigation in the District of Columbia.
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case was assigned up to two “issues” to indicate area or areas of First Amendment law in 

dispute.  Twelve issue variables are included in either model.21  

The “profession” variable more accurately describes the capacity in which the 

litigant pleas his First Amendment claim.  More often than not, this characteristic reflects 

profession—e.g., a civil servant who claims she has been fired from her post for 

constitutionally protected speech is categorized as a civil servant.  Occasionally, the 

actual job of the litigant departs from the trait the model was intended to capture—e.g., a 

father who asks to home school his children on free exercise grounds may work as a 

teacher, but is classified as a member of a faith community for the purposes of this study.  

I have attempted to be consistent in all classifications.

The third specification adds two sets of interaction effects to each model—

between era and critical First Amendment issues, and between era and critical 

professions. Not every issue or profession is interacted in this stage; only those variables 

that I originally expected to shift from chief justice to chief justice or from wartime to 

peacetime are used. 22  

                                                
21 These “issue” variables include: prior restraint, obscenity, public expression, subpoena or contempt of 
court, subversive activities, religious expression, labor disputes, immigration disputes, civil rights 
demonstrations, anti-war demonstrations, commercial speech, and environmental demonstrations, with 
“other issues” serving as the omitted category.
22 See Appendix for full explanations of each model and specification.
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Chapter 5. Results

The “Justices” Model

Specification 1

The top row of Table 3 presents the estimates from the first specification of the 

Justices model.  It is this relatively simple specification that demonstrates the baseline 

effect of time on the likelihood of success in court.  Within this specification, the 

coefficient of year is estimated at 0.0790 (0.0286); by comparison, this model estimates 

the coefficient of year2 at -0.0038 (0.0014) and year3 at 0.0001 (0.0000).  From 1941 to 

1981, the total effect of year indicates that First Amendment litigants are significantly 

less likely to carry the day in court as time passes, but the impact of year diminishes over 

time.

The effects of Chief Justice leadership are all estimated with respect to the Stone 

era—which, from 1941 to 1945, covers the early end of the data set.  While useful for 

examining the data, the set of Chief Justice indicators was not highly statistically 

significant in any specification.  There is some evidence that the Warren Court merits its 

reputation as a champion of civil liberties and First Amendment rights.  The estimated 

coefficient on the Warren indicator variable is negative—indicating greater likelihood of 

success when compared to litigation before the Stone Court.  But the estimate for the 

Warren era is the only Chief Justice coefficient to carry statistical significance.  
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Specification 2

The second row of Table 3 provides the estimated coefficients for year and the 

Chief Justice indicators for the second specification.  With the model now controlling for 

a number of powerful factors—race, gender, professional capacity, the particular First 

Amendment issues before the court—the estimate for the Warren Court loses significance 

and none of the Chief Justice indicators is statistically distinguishable from the omitted 

category.  While the era series has lost statistical significance, the time trend remains 

relatively unchanged across specifications.  The estimated coefficient on year2 has 

increased in magnitude somewhat—to -0.0048 (0.0015)—indicating the possibility of a 

more negative parabolic curve in the overall effect of year.  The estimated effect of the 

cubic term is unchanged.

In this specification, the model also begins to control for some of the logistical 

factors present in any lawsuit.  None of the estimated coefficients of the five indicator 

variables used to describe the number of people or type of organization bringing the suit 

are statistically significant.  Neither is the estimate for geographical location.  United 

States citizenship appears to improve the probability that the litigant wins at the 0.15 

level of statistical significance.  Of these peripheral variables, only the estimated 

coefficient for the level of court—state, lower federal, federal appellate, and Supreme 

Court of the United States—is highly statistically significant.  Any substantive effects on 

the probability of winning the cases appear to lie elsewhere.

Of the twelve First Amendment issues specified by this regression, ten are highly 

statistically significant.  The top half of Table 5 summarizes these results.  Indicators for 
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cases focusing on immigration and commercial speech do not appear to make a statistical 

impact and are not presented in the table.23

This specification also introduces controls for ethnicity for the first time—and 

uncovers a pattern that is pervasive in both models.  Table 6 illustrates.  Relative to their 

White counterparts, African American litigants appear significantly disadvantaged in 

First Amendment litigation.  However, in no specification are the estimated coefficients 

for Hispanics or other non-Whites statistically significant—suggesting that these classes 

are indistinguishable from their White peers in court.

Table 6 also summarizes the estimated coefficients on variables indicating 

professional capacity.  Like the issue variables, this set of indicators also plays a large 

role in driving the evolution of First Amendment doctrine.  Relative to other professions, 

students, teachers, lawyers, civil servants, and corporations are highly disadvantaged in 

the courtroom.  Compared to other litigants, health care providers, unions, civic 

organizations, religious representatives, and candidates for office are all more likely to 

defeat the government on an issue of free speech.  Among the profession variables, only 

the estimated coefficients for artists and members of the media are statistically 

indistinguishable from zero.

Specification 3

This specification is the most articulate of the Justices model, adding thirty new 

variables to the model to control for interactive effects between all statistically significant 

issues and individuals before the courts and the eras in which their cases are heard.24  The 

                                                
23 See Appendix for detailed specifications of each model.
24 See Appendix for detailed specifications of each model.



24

third row of Table 3 indicates the estimated coefficients for year and Chief Justice.  

Although the estimated coefficient on year2 has lost some magnitude—to -0.0043 

(0.0016)—it still represents a negative curve in the time trend. In the first specification, 

the estimated effect of appearing before the Warren Court is statistically significant at the 

0.12 level; in the third specification, at the 0.04 level.  Estimated effects in the Vinson 

and Burger eras are statistically indistinguishable from the Stone era.  To the extent that 

its work in First Amendment jurisprudence represents its overall contribution to the law, 

the Warren Court appears to merit its reputation as an era apart from business as usual at 

the Supreme Court.

Estimates on most of the more mundane variables are relatively unchanged.  The 

coefficients on number and geographical location are still indistinguishable from zero.  

The effect of citizenship slips in significance to the 0.21 level.  The estimate for level of 

court remains highly statistically significant.  Similarly, the pattern of the effect of 

ethnicity in the courtroom remains unchanged—African Americans retain a decided 

disadvantage in the courtroom.  The magnitude of the estimated effect of being black in a 

First Amendment suit is nearly identical to that of the second specification.  

As a set, the issue indicator variables also lose considerable significance when the 

interactive effects are added to the model.  The estimates for immigration and 

commercial speech (not depicted in Table 5) are still not statistically significant.  While 

the coefficient estimates for public expression and free exercise cases remain relatively 

significant, estimates for subversive behavior, equal rights, and anti-war cases are no 

longer statistically distinguishable from zero.  The effects of the interactions estimated in 

this model are all relative to the impact of those same issues the Stone era—so we can 
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deduce that, while public expression and free exercise can be reliably used to predict the 

outcome of cases across the entire forty year data set, subversive behavior, equal rights, 

and anti-war aspects to a First Amendment case are most influential only in certain eras.

The coefficient estimates on the set profession variables also lose statistical 

significance when interactive effects are added.  In this specification, only the estimate 

for health care providers remains highly statistically significant.  Again, with interactive 

effects relative to the Stone era, it appears that most professions are determinative of the 

outcome of the case only in certain eras.

Taken as a whole, however, the interactive variables do not appear to have much 

direct impact on wins and losses.  Only six of the thirty interactions are statically 

reportable at the 0.15 level or above; at the 0.05 confidence level, only two are 

significant.  Each of the six shows disfavor toward a particular type of case or class of 

litigant in a given era of Supreme Court history.  

At the 0.11 level, the estimated coefficient for students and educators in the 

Vinson Court is 0.8641 (0.5457).  Adding the estimated coefficients for Vinson and 

educators alone does little to balance this hardship.  In the Warren Court, prior restraint 

and public expression cases are somewhat disadvantaged at the 0.07 and 0.16 levels, 

respectively.  At the 0.05 level, litigants arguing on religious grounds in the Warren era 

are also less likely to prevail.  These effects dampen, but do not negate, the “Warren 

effect”—the advantages litigants as a whole appear to reap from 1954 to 1968.  At the 

0.09 level, the Burger Court is more likely to find for the government in prior restraint 

cases than others, although not so much as to cancel out the overall advantage to litigants 

arguing on prior restraint grounds.  Chief Justice Burger continued the trend of ruling 
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against students and teachers; at the 0.01 level of statistical significance, he only adds to 

their historical difficulties.

The “War and Peace” Model

Specification 1

The War and Peace Model divides the forty year range of the data set into six eras 

of war and peace, by date of Congressional authorization of force and treaty or ceasefire.  

The first row of Table 4 summarizes the results from the first specification, which 

controls for year, year2, year3, and the series of era indicator variables.  As in the Chief 

Justices model, the estimate of the coefficient of year is positive and highly statistically 

significant—as time passes, likelihood of success in court decreases.  This specification 

estimates the coefficients of year2 at -0.0048 (0.0015) and year3 at 0.0001 (0.0000); 

again, these numbers suggest a slight negative parabolic curve in the time trend.

The estimated coefficients on the era variables are all relative to the World War II 

era—that is, statistical significance for a particular era allows us to reliably distinguish 

that era from 1941 to 1945.  At the 0.15 level, the post-World War II era is the least 

favorable towards First Amendment victories against the government.  At the 0.10 and 

0.06 levels, respectively, during the Korean and post-Korean eras litigants have a greater 

chance of courtroom success than during the Second World War.  When compared to the 

era in which the data set begins, the estimated coefficients on the Vietnam and post-

Vietnam eras are not associated with a different probability of winning First Amendment 

cases.  Notably, these results show none of the disadvantages one might expect to see in 
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times of war. Instead, likelihood of success appears to peak during the Korean conflict 

and steadily retreat for the next thirty years.

Specification 2

This specification adds the full range of issues, logistics, and litigant 

characteristics to the model.  The second row of Table 4 illustrates a loss of statistical 

significance across the set of era variables.  Of the six eras, only the Korean conflict can 

be distinguished from the World War II era at a statistical significance above the 0.10 

level.  The time trend remains largely unchanged.

As a set, the First Amendment issue variables carry a great deal of explanatory 

power.  Table 5 lists the estimates for the ten indicator variables that are statistically 

significant at the 0.01 level.  As in the Justices model, the estimated coefficients for 

immigration and commercial speech cases are not statistically significant and are not 

shown in the table.

Neither gender nor number of litigants generate a statistically significant impact 

in this specification.  Citizenship yields a slight advantage to litigants at the 0.15 level.  

Table 6 shows a familiar pattern—the estimated coefficient for African American 

litigants is highly statistically significant and indicates a significant disadvantage relative 

to White litigants, while those for Hispanic and other non-White litigants carry little 

explanatory power. 

Table 6 also records the effect of the professional indicators on the likelihood of 

losing.  Like the issue variables, this set carries a significant amount of explanatory 

power.  Students, teachers, lawyers, civil servants, and corporations are once again less 
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likely to win; doctors, associations, and politicians still possess their advantage in the 

courtroom.

Specification 3

When the interactive variables are added to the model, the estimated effects of the 

war and peace eras shift dramatically.  Table 4 illustrates how all estimated coefficients 

on these variables are now negative, and how each of them—with the exception of the 

post-WWII era—has gained in statistical significance.  

On the whole, the First Amendment issue variables tend to retain their statistical 

significance.  These results provide a contrast to the third specification of the Chief 

Justices model, where some issues are predictive of outcome only in certain eras—here, 

most issues impact the outcome of a case across all forty years of data.  Notably, the 

estimated coefficient on equal rights cases has lost its statistical significance in this 

specification.  Table 5 demonstrates.

Table 6 shows similarly striking effects in the professional variables.  From 

Specification 2 to Specification 3, the estimate for students and educators shifts from 

0.2030 (0.0522) to 0.4230 (0.1741); for lawyers and civil servants, from 0.2052 (0.0618) 

to 0.5618 (0.2098).  Relative to other litigants, health care providers and associations 

retain their comparative advantages in First Amendment cases, but the estimate for 

political players is no longer statistically distinguishable from zero.  The courtroom 

advantages often enjoyed by presidents and politicos is confined to certain eras within the 

data set.
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The post-World War II era contains no significant interactive effects, and the 

effects of era and profession appear statistically indistinguishable from those felt in the 

years encompassing World War II itself.  Once past these first two eras, however, certain 

issues and professions do appear to have particular significance.  During the Korean war, 

lawyers and civil servants are more likely to win in court at the 0.01 level—so much so as 

to almost entirely negate the overall disadvantage to lawyers in court experienced in any 

era. Litigants accused of subversive behavior or arguing points of religion are 

substantially more likely to lose their cases at the 0.07 and 0.12 level, adding to the 

overall likelihood of loss in both areas of the law.  The substantial courtroom advantages 

generally enjoyed during the Korean era somewhat mitigate these effects.

The post-Korean era provides coefficient estimates the highest levels of statistical 

significance—the effects of the issues and professions interacted here are most reliably 

distinguishable from those felt in other eras.  During the decade between conflicts in 

southeast Asia, at the 0.10 level or better, the estimated coefficients for prior restraint, 

public expression, subversive activity, free exercise or establishment of religion, and anti-

war demonstrations are all highly positive, suggesting significantly greater chance of loss

on any of these issues.  The negative coefficient on the post-Korean era estimate does 

very little to improve a litigant’s chances in these cases.  At the 0.06 level, only lawyers 

and civil servants have a relative advantage in the post-Korean era.

Often remembered as a crucible for First Amendment rights, the Vietnam era 

actually contains very few statistically significant interaction effects. The estimated effect 

of the era itself suggests a relative advantage for litigants.  That effect is mitigated in two 

categories of First Amendment law—at the 0.01 and  0.04 levels, prior restraint and 
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public expression cases appear to be marginally less likely to succeed.  At the 0.08 level, 

students and educators are more likely to win their cases against the government.  

Similarly, at the 0.03 level, lawyers and civil servants once again receive some advantage 

in the era.  Even when added to the overall benefit of litigating in the Vietnam era, these 

slight advantages are not large enough to overcome the estimated disadvantages 

experienced by students and lawyers in every era—but even small gains in these 

categories are surprising in time made famous by university protest and distrust of the 

government.

In the post-Vietnam era, the coefficients estimated for prior restraint and public 

expression cases are once again highly statistically significant and indicate a decided 

disadvantage in these issues relative to other eras.  Notably, at the 0.06 level, litigants 

arguing for First Amendment freedoms in their anti-war activities are far less likely to 

succeed in this later era.  If the War and Peace model had behaved as it is often 

understood—if national crisis really creates an atmosphere with less tolerance for 

dissent—we might have seen the opposite effect.  Instead, comparing the same anti-war 

sentiment in different eras, we find the courts accommodating more dissent during the 

Vietnam War and less once the war has ended.
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Chapter 6. Analysis and Conclusion

This study constitutes a preliminary analysis of a new data set, compiled by the 

author from nearly 15,000 cases.  Still, the results reveal a great deal about the evolution 

of First Amendment law in the modern era.  Year by year, from 1941 to 1981, litigants 

are less and less likely to win their First Amendment case.  The trend diminishes over 

time—that is, the marginal disadvantage to litigants in 1979 is greater than that in 1980.  

From the court’s perspective, this overall pattern may indicate a growing resistance to 

novel First Amendment arguments; from that of the litigants, a lagging acceptance that 

major shifts in precedent are unlikely, at least for the time being.  These results fit an 

historical understanding of legal development—adapting to crisis, the nation has reached 

a new consensus on the meaning of the First Amendment, more liberal than the last.

Race and ethnicity continue to trouble the justice system.  The disparate effect of 

being African American in the field of free speech might have been predicted—although 

the reasons underlying the effect are likely different at either end of the data set.  In the 

first half of the data, where African American litigants volunteer to bring the test cases so 

crucial to the civil rights movement, one would expect pushback from the courts.   But 

the disadvantages associated with demonstrations of the 1950’s and 1960’s almost 

certainly do not carry over to the 1980’s.  Empirically, many of the battles fought by 

African Americans translate into victories for Hispanic civil rights movements in the 

early 1970’s.  By the latter end of the data set, it is likely that the estimated coefficient for 

African Americans is capturing more than just race.  Prisons are notorious sources of 

First Amendment litigation, much of it ineffective in court—as long as jails are 
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disproportionately black, there will likely be some negative impact on African American 

litigants.

As important as the leadership of the Chief Justice may be, the “Justices” model is 

driven by the issues and not by the justices themselves.  The “War and Peace” model 

carries some explanatory power—although much of it, I predict, reflects profound 

cultural changes in the national character more than the exigencies of wartime.  Lawyers 

and civil servants are at their most disadvantaged position in the post-Vietnam era; surely 

this effect has more to do with a nation reeling from Watergate than a relative tolerance 

for dissent.  Courts are less indulgent of anti-war expression in the eras following war in 

Korea and Vietnam.  These results contradict the conventional wisdom concerning 

restrictions on speech in wartime; in fact, they suggest the precise opposite—there may 

be less room for anti-military dissent when the nation is not engaged in prolonged 

conflict.

Ultimately, in both models, the issues and professions are the most consistent and 

persuasive predictors of the likelihood of success in court—more powerful than either 

war or politics.  The data appear to describe a categorical approach to First Amendment 

law—an attitude that divides speech into distinct forms or classes, and determines 

whether or not constitutional protection applies according to the rules the court has set for 

each class.  This approach is not without its critics.  It leaves a great deal of discretion in 

the hands of the judge, in the application of rules that may appear to be wholly arbitrary.  

The data do indicate that the scope of First Amendment protection has changed 

over time.  Moreover, there has been direction to this change—the constitution reaches in 

1981 to protect more speech than it did forty years earlier.  And if the reach of speech is 



33

driven by these basic categories, then there is room for a healthy optimism in analyzing 

the law.  Politics will play its role in shaping speech.  War will have its effect on curbing 

or redirecting dissent.  But neither may be as central to the evolution of First Amendment 

law as the accumulation of new wisdom over the years, one decision at a time.
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Table 3: The Chief Justices Model—Coefficient Estimates of Effect of Chief 
Justice Tenure on Likelihood of Loss in Court

***Indicates significance at the 1 percent level; **indicates significance at the 10 percent level; 
*indicates significance at the 15 percent level. This logit specification controls only for year and 
Chief Justice Tenure.  Success is indicated by loss=0. Standard errors in parentheses; n=8738.

Table 4: The War and Peace Model—Coefficient Estimates of Effect of 
Wartime on Likelihood of Loss in Court

Year Year2 Year3
Post-
WWII Korea

Post-
Korea Vietnam

Post-
Vietnam

Wartime Model 0.0979*** -0.0048*** 0.0001*** 0.2401* -0.2602** -0.1889** -0.0312 0.0018
log likelihood = -5735.5979 (0.0301)  (0.0015)  (0.0000) (0.1666) (0.1599) (0.1010) (0.0574) (0.0689)

Wartime plus Variables 0.0977*** -0.0051*** 0.0001*** 0.1970 -0.2802** -0.1337 -0.0425 -0.0031
log likelihood = -5577.4429 (0.0311)  (0.0015)  (0.0000) (0.1703) (0.1625) (0.1026) (0.0585) (0.0701)

Wartime plus Variables and 0.0839*** -0.0046*** 0.0001*** -0.0008 -0.7909** -0.6619*** -0.3494* -0.4047**
Interactive Effects (0.0325)  (0.0016)  (0.0000) (0.4581) (0.4057) (0.2443) (0.1854) (0.1864)
 log likelihood = -5540.9557

***Indicates significance at the 1 percent level; **indicates significance at the 10 percent level; 
*indicates significance at the 15 percent level.  This logit specification controls only for year and 
era of war or peace.  Success is indicated by loss=0. Standard errors in parentheses; n=8738.

Year Year2 Year3 Vinson Warren Burger
Justices Model 0.0790*** -0.0038*** 0.0001*** 0.1009 -0.1111* -0.0026
 log likelihood = -5737.1804 (0.0286)  (0.0014) (0.0000) (0.1260) (0.0711) (0.0663)

Justices plus Variables 0.0817*** -0.0048*** 0.0001*** -0.3444 -0.4398 -0.2528
 log likelihood = -5579.0775 (0.0317)  (0.0015) (0.0000) (0.3361) (0.2143) (0.1965)

Justices plus Variables and 0.0903*** -0.0043*** 0.0001*** 0.0272 -0.0859** 0.0216
Interactive Effects (0.0296) (0.0016) (0.0000) (0.1280) (0.0721) (0.0677)
 log likelihood = -5557.1646
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Table 5: Coefficient Estimates of Effect of First Amendment Issues on Likelihood of 
Loss in Court

Prior 
Restraint Obscenity

Public 
Expression Contempt Subversive

Justices plus Variables -0.3625*** -0.1973*** -0.1396*** -0.2287*** -0.3557***
(0.0506) (0.0556) (0.0535) (0.0622) (0.0850)

Justices plus Variables -0.6357*** -0.1892*** -0.3012*** -0.2146*** -0.3387
and Interactive Effects (0.1731) (0.0566) (0.1632) (0.0639) (0.2786)

Religion Labor Equal Rights Anti-War Environment
Justices plus Variables -0.1595*** -0.1928*** -0.2379*** -0.1671*** -0.7472***

(0.0592) (0.0629) (0.0704) (0.0620) (0.2569)

Justices plus Variables -0.3598** -0.1629*** -0.1598 -0.0839 -0.7387***
and Interactive Effects (0.1506) (0.0644) (0.2012) (0.1602) (0.2570)

Prior 
Restraint Obscenity

Public 
Expression Contempt Subversive

Wartime plus Variables -0.3619*** -0.1969*** -0.1360** -0.2232*** -0.3512***
(0.0506) (0.0556) (0.0535) (0.0624) (0.0850)

Wartime plus Variables -0.7210*** -0.2004*** -0.4538*** -0.1926*** -0.6158***
and Interactive Effects (0.1556) (0.0566) (0.1489) (0.0648) (0.2194)

Religion Labor Equal Rights Anti-War Environment
Wartime plus Variables -0.1590*** -0.2068*** -0.2402*** -0.1741*** -0.7509***

(0.0592) (0.0629) (0.0704) (0.0621) (0.2570)

Wartime plus Variables -0.3271** -0.1745*** -0.1110 -0.3661** -0.7181***
and Interactive Effects (0.1408) (0.0644) (0.2192) (0.1866) (0.2578)

***Indicates significance at the 1 percent level; **indicates significance at the 10 percent level; 
*indicates significance at the 15 percent level. The “Justices” and “Wartime”  logit specifications 
control for year, era, First Amendment issue, and characteristics of the litigant. The “Interactive
Effects” logit specifications additionally control for  interactions between era and issue, and era 
and characteristic. Success is indicated by loss=0. Standard errors in parentheses; n=8738.
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Table 6: The Chief Justices Model—Estimates of Effect of Race and 
Profession on Likelihood of Success in Court

African 
American Hispanic Other Education

Law and Civil 
Service Medicine

Justices plus 
Variables 0.1686*** -0.1003 0.1597 0.2033*** 0.2023*** -0.5535***

(0.0649) (0.0915) (0.1278) (0.0522) (0.0617) (0.1096)

Justices plus 
Variables 0.1615** -0.0984 0.1616 -0.0950 0.1335 -0.5513***
and Interactive 
Effects

(0.0657) (0.0915) (0.1285) (0.1496) (0.2622) (0.1098)

Media Corporation Association
Pure 
Politics Religion Art

Justices plus 
Variables -0.0597 0.1417** -0.1179** -0.2626*** -0.0998* -0.1718

(0.0728) (0.0640) (0.0563) (0.0834) (0.0768) (0.1502)

Justices plus 
Variables -0.0696 0.1296** -0.1192** -0.3643 -0.0757 -0.1996*
and Interactive 
Effects

(0.1794) (0.0648) (0.0570) (0.3349) (0.0782) (0.1514)

African 
American Hispanic Other Education

Law and Civil 
Service Medicine

Wartime plus 
Variables 0.1630*** -0.0990 0.1585 0.2030*** 0.2052*** -0.5539***

(0.0649) (0.0915) (0.1278) (0.0522) (0.0618) (0.1095)

Wartime plus 
Variables 0.1759*** -0.1016 0.1408 0.4230** 0.5618*** -0.5404***
and Interactive 
Effects (0.0661) (0.0918) (0.1290) (0.1741) (0.2098) (0.1098)

Media Corporation Association
Pure 
Politics Religion Art

Wartime plus 
Variables -0.0672 0.1416** -0.1201** -0.2622*** -0.1007 -0.1800

(0.0728) (0.0641) (0.0563) (0.0834) (0.0768) (0.1505)

Wartime plus 
Variables -0.2028 0.1390** -0.1192** -0.1201 -0.0760 -0.1976
and Interactive 
Effects (0.1738) (0.0646) (0.0569) (0.2253) (0.0789) (0.1514)

***Indicates significance at the 1 percent level; **indicates significance at the 10 percent level; 
*indicates significance at the 15 percent level. The “Justices” and “Wartime”  logit specifications 
control for year, era, First Amendment issue, and characteristics of the litigant. The “Interactive 
Effects” logit specifications additionally control for  interactions between era and issue, and era 
and characteristic. Success is indicated by loss=0. Standard errors in parentheses; n=8738.
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Appendix: Models and Specifications

The Chief Justices Model

Specification 1:

Loss = β1 year + β2 year2 + β3 year 3 + β4 Vinson + β5 Warren + β6 Burger

Specificaiton 2:

Loss = β1 year + β2 year2 + β3 year 3 + β4 Vinson + β5 Warren + β6 Burger + 
β7 level + β8 circuit + β9 (series of indicators for First Amendment issues) + 
β10 number + β11 gender + β12 African American + β13 Hispanic + β14 other + 
β15 missing race + β16 (series of indicators for profession)

Specification 3:

Loss = β1 year + β2 year2 + β3 year 3 + β4 Vinson + β5 Warren + β6 Burger + 
β7 level + β8 circuit + β9 (series of indicators for First Amendment issues) + 
β10 number + β11 gender + β12 African American + β13 Hispanic + β14 other + 
β15 missing race + β16 (series of indicators for profession) + β17 Vinson*prior 
restraint + β18 Vinson*public expression + β19 Vinson*subversive activities + 
β20 Vinson*religious issue + β21 Vinson*equal rights + β22 Vinson*anti-war + 
β23 Vinson*student + β24 Vinson*lawyer + β25 Vinson*media + 
β26 Vinson*politician + β27 Warren*prior restraint + β28 Warren*public expression 
+ β29 Warren*subversive activities + β30 Warren*religious issue + 
β31 Warren*equal rights + β32 Warren*anti-war + β33 Warren* student + 
β34 Warren*lawyer + β35 Warren*media + β36 Warren*politician + β37 

Burger*prior restraint + β38 Burger*public expression + β39 Burger*subversive 
activities + β40 Burger*religious issue + β41 Burger*equal rights + β42 Burger*anti-
war + β43 Burger* student +  β44 Burger*lawyer + β45 Burger*media + 
β46 Burger*politician

The War and Peace Model

Specification 1:

Loss = β1 year + β2 year2 + β3 year 3 + β4 Post-WWII + β5 Korea + β6 Post-Korea 
+ β7 Vietnam + β8 Post-Vietnam
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Specification 2:

Loss = β1 year + β2 year2 + β3 year 3 + β4 Post-WWII + β5 Korea + β6 Post-Korea 
+ β7 Vietnam + β8 Post-Vietnam + β9 level + β10 circuit + β11 (series of indicators 
for First Amendment issues) + β12 number + β13 gender + β14 African American + 
β15 Hispanic + β16 other + β17 missing race + β17 (series of indicators for 
profession)

Specification 3:

Loss = β1 year + β2 year2 + β3 year 3 + β4 Post-WWII + β5 Korea + β6 Post-Korea 
+ β7 Vietnam + β8 Post-Vietnam + β9 level + β10 circuit + β11 (series of indicators 
for First Amendment issues) + β12 number + β13 gender + β14 African American + 
β15 Hispanic + β16 other + β17 missing race + β17 (series of indicators for 
profession) + β18 Post-WWII*prior restraint + β19 Post-WWII*public expression + 
β20  Post-WWII*subversive activities + β21 Post-WWII*religious issue + 
β22 Post-WWII*equal rights + β23 Post-WWII*anti-war + β24 Post-WWII*student 
+ β25 Post-WWII*lawyer + β26 Post-WWII*media + β27 Post-WWII*politician + 
β28 Korea*prior restraint + β29 Korea*public expression + β30 Korea*subversive 
activities + β31 Korea*religious issue + β32 Korea*equal rights + β33 Korea*anti-
war + β34 Korea* student + β35 Korea*lawyer + β36 Korea*media + 
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