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1 December 15, 1997. Interview with Leonard H. Glantz, JD, Associate Dean, Boston University 

2 School of Public Health, and Professor of Public Health (Health Law), Boston University School 

3 of Public Health and of Socio-Medical Sciences and Community Medicine, Boston University 

4 School of Medicine. The interview is being conducted by Judith P. Swazey in Professor Glantz's 

5 office, the Talbot Building, Boston University School of Public Health. 

6 SWAZEY: Let me start by asking you to talk about how you would define or think about 

7 bioethics. What does the term conjure up? 

8 GLANTZ: What it conjures up for me are people talking about value issues and moral issues 

9 that are mostly related to health care and mostly related to individuals' concerns in health 

1 0  care. I don't think o f  it as mostly dealing with larger system issues, but things like treatment 

1 1  issues, and issues of medical technology that have an impact on the individual. 

12 SWAZEY: Why not larger system issues? 

1 3  GLANTZ: I think that bioethics just hasn't done it, partly I think that values, first of all, I think 

14  of  values first of  all I think about individuals and what their values are and then you think we think 

1 5  about what the impacts are for individuals. So far no one has really focused, at least ethically, on 

16  the larger system issues. Also I just think they are harder and they deal with incredibly complex 
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17  issues that are almost impossible for anyone to get a handle on, so I don't know why bioethicists 

1 8  would feel that they are more capable of doing it than people who are doing it. 

1 9  SWAZEY: That's the point Paul Ramsey made in the 1 960's, he said that bioethics focused on 

20 the individual because the larger issues seem intractable to moral reasonings. You said, 

21 "talking about moral and value issues." Do you distinguish between the two? 

22 GLANTZ: To focus in on people who think ofthemselves as bioethicists, I think its very 

23 difficult to know where their values come from or their morals come from. There are the 

24 religious based ethicist, theologians. Sometimes their values are pretty clear. It's interesting 

25 when you read the really early stuff; a lot of the early Catholic bioethical stuff is obviously 

26 really very Catholic and it's clear where those values come from. With the Protestant 

27 ethicists, it's a little harder to know where those values come from. And with the secular 

28 ethicists its hard to know if their moral values with some sort of underlying theory or some 

29 sort of coherent historical theory, or whether or not it's just individual senses of right or 

30 wrong. Sometimes when people say that something is right or something is wrong you want 

3 1  to know why? What is the reason behind it. 

32 SWAZEY: Who gets defined as a bioethicist? 
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They're a self defined group, and they're people. When people try to talk about 

Public Health, which is something I know about, and how you certify people in Public 

Health, the Dean ofthe Johns Hopkins says that public health isn�t a field, it's an 

aspiration. Bioethics is sort of the same thing, it's not so much a field as it is an aspiration. 

There's not certification, there's no licensure, there's to specific educational route, there's 

not even a profession route that one takes into it. So, its sort of people who have decided to 

think about the rights and wrongs and responsibi lities, particularly in medicine and health 

care. We can go there for a list of people, but I think it largely is self-defined. I had actually 

written a brief, George Annas and I, on the Earl Spring case for the: Supreme Judicial 

Court, which had taken to allowing bioethicist to testify about right to die issues and 

whether or not people should be allowed to die. I wrote a section in the brief arguing that 

courts should not be allowed to let people to testify as ethicists, because they could not be 

defined as experts, that you couldn't tell who an ethicist was for the purposes of rendering 

an expert opinion, and that even if you could, their opinion about whether you should 

allow someone to refuse treatment was no better then anybody else's opinion. So it's �ort of 

an "interested" field, because the experts are largely self defined, there is not body of 

expertise of data you expect people to have. Pretty much everybody has an opinion, and I 

think it's sort of up to the reader to decide where that opinion comes from, and whether it's 

valid and ethical to rely on. I could tell you people who I think fall into the category, but I 

don't know if I could actually define the category. 
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53 SWAZEY: Do you consider yourself a bioethicist? 

54 GLANTZ: Not really. I don't ever introduce myself as a bioethicist or ask to be introduced as a 

55  bioethicist. I try never to use anything in  a title or  in  anything I write that uses the word. I 

56 do think of myself as a lawyer who is interested in social policy implications of issues, as 

57 well as the narrow legal questions, but I don't feel I have a strong enough grounding in the 

58 theories of ethics, one who studies as a philosopher. I [don't] think of myselfas an ethicist. 

59 The impact of technology is on society or on individuals is of interest to me, and I can't say 

60 that views that come from Socrates and Maimonides . . .  really influence my thinking 

61 enough, the writing of as the . . .  foundations of ethics. 

62 SWAZEY: Do you think other people define you as a bioethicist? 

63 GLANTZ: Some people would, I think. But I think they would only because of the subject 

64 matters I talk about and write about, so you would find me on panels and programs with 

65 people who think ofthemselves as ethicists. If we think of it as people with opinions about 

66 the impact of technologies and activities on individual patients, then I would be an ethicist. 

67 It depends on how broadly one defines it, but it's not how I would define myself. 

68 SWAZEY: I think that happens to a lot of us. George and certainly Renee and I keep getting 
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being defined as bioethicists although we certainly don't define ourselves as bioethicists. 

But if anybody who social value concerns about medicine and health care these days is 

defined as a bioethicist; it' s maddening in some ways. 

GLANTZ: So you wonder how it happened? What makes that umbrella so comfortable? I 

guess if people didn't think of you and Renee as bioethicists, then the question is: what are 

you? We could think of you as Medical Sociologists, but people might not know what that 

is or as historians or just really keen observers of the passing scene, but that really doesn't 

have any panache and think really it doesn't capture the depth of what you do. You could 

really think as Freidson as a medical sociologist, but he didn't do what you and Renee do. 

What would you call yourself? 

SWAZEY: A social scientist who is interested in value questions, value issues. I think in some 

ways its more anomalous to define people who do health law, like yourself, as 

"bioethicist." 

GLANTZ: Well, you sort of hang out with people who talk about abortion, death and dying, 

artificial insemination, rights to medical care, termination oftreatment, assisted suicide. 

You could take the table of contents out of some health lawbook and the topics involve 

these fundamental personal choices which are very value laden, so it is an area in which 
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people who think of themselves as bioethicists write and think. When one writes about this 

stuff, even as a lawyer, this it's not just cold analysis. There is an opinion as to whether or 

not this is a good or bad thing that courts or legislatures have done, so it tends people to 

assume that you are making solely ethical judgements as opposed to societal judgements or 

procedural judgements. One ofthe hardest things to teach students is that courts can be 

right or wrong whether you like them or not, and whether or not you think they acted in an 

ethical way, because ofthe social roles of courts or legislatures are different from those 

who are free to make things public policy. When you teach about abortion, which is 

obviously a powerfully emotional laden issue, an issue that has a lot of bioethical 

overtones, it is hard to get people to understand, when you talk about Roe v. Wade, it 

doesn't matter whether you like abortion or not. It doesn't even matter whether you think 

abortion is right or wrong, because this is the law, and when you asked a question about 

abortion and the law, here's how you go about doing it. If you like the idea of parents being 

able to decide whether or not their mature minor children should be able to have abortions, 

it doesn't matter in this context. So one can criticize a decision based on ethical principles 

and claim it will lead to unethical conduct, but to know what the law is, you have to divorce 

yourself from those ethical judgements. People have a terrible time doing that. I think we 

live in era in which people that their opinions matter a lot, whether they are informed or not 

informed. I don't know where it comes from, but teachers ask students their opinions about 

stuff in elementary school and high school and then it's almost as if no matter where they 



107 

1 08 

109 

1 1 0 

Ill 

1 12 

1 1 3 

1 1 4 

1 1 5 

1 1 6 

1 1 7 

1 1 8  

1 1 9 

1 20 

1 21 

1 22 

1 23 

1 24 

Acadia Institute Project on Bioethics in American Society 

Leonard H. Glantz, JD 

page 7 

come from, all opinions are valid; you don't want to be judgmental about people's 

opinions, you don't want to reduce people's self esteem by saying that their opinion isn't all 

that it ought to be. So you see more and more students these days coming out of college and 

they state their opinion and you say to them: where does it come from. They say: I just feel 

that way. They think that there's legitimacy to that. And of course for some feelings that's 

true, but in the context of an argument, even an ethical argument, that's not true. For 

opinions about right or wrong, it's  important to know what the underlying basis is, which, 

by the way, I think, is one of the things often lacking in the bioethical analysis. It's hard to 

find out what is the core value or where did the notions of ethics come from. 

SWAZEY: I think that's partly the appeal of principlism and also its limitations and why it's so 

seriously under attack right now. People could appeal to the mantra of the core principles. 

GLANTZ: The fact they have become a mantra or formula is an indication of how people 

would like a simple way of dealing with complicated issues. But the question of what is the 

beneficence or non-maleficence in a given circumstance is not that easy to figure out. The 

fact that people can state those things doesn't mean that people know what they mean. I 

think ultimately, that more and more the overriding principle is utilitarianism. It's a very 

outcome-based approach; people tend more to look at outcomes and justifications for 

outcomes. 
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125 An example of this approach is the experience I recently had on my first, sort of, ethics 

1 26 panel for NIH. So here what the story is. There is a trial about to go on to determine whether or not 

127 cutting out people's lungs who have emphysema makes their lives better. The National Heart, Lung 

1 28 and Blood Institute is funding it along with Medicare. Medicare doesn't pay for this kind of surgery 

1 29 now because it claims and there are is no scientific data to show it is actually effective, but they are 

130 willing to have their patients, the people who they fund, go into a randomized clinical study which 

1 3 1  the National Heart, Lung and B lood Institute has put together. As part of this, if you are a surgeon 

132  who agrees to be one of the investigators, you can't accept any patients who i s  not going to be 

133  randomized, from anywhere, not just from Medicare. So  if  a person i s  randomized and decides to 

1 34 withdraw from the trial they can't go to you. Or if the patient says no, I don't want to be in the trial, 

1 3 5  they can't go to you. Or, if my pulmonologist says to me "Glantz, you know there's  this Dr. 

136  Swazey, who's the best thoracic surgeon in  the city, you should go to her for these procedures," 

1 37 and I go to you and you're in this trial, you have to say to me, "I can't do you unless you meet the 

1 3 8  inclusion criteria for the trial." University of Washington (Seattle) IRB rejected the protocol on the 

139  bases ofthis circumstance. They have a very powerful thoracic surgeon who was very unhappy 

140 with this, so they wanted to amend that part ofthe protocol to say if a person was not randomized 

141  into this study because they don't meet the inclusion criteria, the surgeons can treat these people. 

142 Part of it is marketing for the surgeons. 

143 It's sort of odd to be on the surgeons' side in this case, which I turned out to be. And so, 

144 this NIH panel was put together, chaired by Bob Levine. I participated by phone; I couldn't go 
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145 there. I had NHLBI person explain what's going on, who then faxes me material on Thursday for 

146 the phone meeting on Friday morning. When I went through the literature on this procedure, it was 

147 very, very anecdotal and entirely one-sided, which is: it works. You can't find anything which says 

148 we've done this and it didn't work at all. It's really a palliative procedure; no one knows if it will 

149 make anyone live any longer, but people get up and walk without their oxygen, and their exercise 

1 50 levels and their lung capacity is pretty impressive. So now the question is for the panel is it okay to 

1 5 1  amend the protocol the way the University of Washington wanted to do it. But I said I just wanted 

1 52 to talk about the issue of whether or not it's okay to exclude or disqualify physicians who are 

1 53 actually qualified, from the pool of people who are eligible to do this surgery on the general 

1 54 population. Should the federal government, as condition of its funding, be able to disqualify 

1 55 people? They wanted no part ofthat discussion, which was unbelievable to me. It had never 

1 56 happened before, as far as I know, and I think it raises humongous social policy questions, ethical 

1 57 questions about the role of the government excluding capable physicians from treating a population 

1 58 so that they could be in a randomized clinical trial. Now, it turned out that the people at NHLBI 

1 59 really think the surgeons are greedy slimeballs, and ifthey allow them to take patients who don't 

1 60 want to be in the study, the surgeons will have less impetus for getting people into the study, which 

1 61 I think is true. The other view is that by using exclusion criteria, since the criteria are a little vague, 

1 62 they could exclude patients from the study who could pay for it. I understand what the issues are. 

1 63 The arguments that were made by the ethics types is that you need to do this study and that this is a 

1 64 good way to do the study. Ifyou amend the protocol it might affect the study, there might be some 
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1 65 sort of bias, some sort of effect on external validity. So essentially it turned into a statistical 

166 argument. The outcome was that this was an important study to do, and since people don't have a 

1 67 right to medical care, or a right to choose their doctors or surgeons anyway, especially, in this era 

1 68 of managed care, depriving them of a choice of who their surgeon might be is not a problem. That 

169 conclusion was gotten to on the phone in a three hour conference call, and it was such a remarkable 

1 70 process to me that people thought that they now had an ethical solution. I think it's a complicated 

1 7 1  matter because I think surgeons at the University of Washington were probably making an 

1 72 economic argument that they didn't want to be excluded from the marketplace, but I wasn't 

1 73 interested in that point. The panel focused on the fact that the surgeons waived their rights to the 

1 74 marketplace by signing on, but obviously the potential patients didn't waive anything. No one 

1 75 mentioned any serious ethical principle, they didn't even go through the Georgetown mantra to 

1 76 make an argument. Now, maybe it's okay, but it would take me a long time to think about it, and to 

1 77 think about why it was okay to do this, to look at what the impact of the research would be. But the 

1 78 outcome for me wouldn't be because the research is important. I start with the idea the research 

1 79 probably isn't important, but that's not the argument for getting it done, and that was the argument 

1 80 here. 

1 8 1  SWAZEY: Let me switch to your career path, how you ended up wondering around in all these 

1 82 issues. Let me go back to your college years at BU. Was there any particular attraction of 

1 83 your majority in psychology as it relates to what you've done subsequently? 
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1 84 GLANTZ: The answer is yes. The reason why I ultimately didn't become a psychologist is 

1 85 because the part that was of interest to me was going out of fashion at the time. Psychology 

1 86 was becoming a science, running rats through mazes and counting things and doing stuff 

1 87 like that. That didn't interest me at all, but the idea of what motivates people to do things, 

1 88 what are the impacts of actions on people, like questions, "What do schizophrenic 

1 89 delusions mean, if anything? Are they really random? Why are schizophrenic delusions 

1 90 always unpleasant ones and not pleasant ones?" -- the etiology of mental disorders was very 

1 9 1  interesting to me. I had done a lot of stuff on that, but ultimately no one was caring about it 

1 92 because it was "soft." my interests in psychology combined with the social upheavals ofthe 

1 93 1 960s, the idea of rights, these odd ideas that women had rights and should be treated as 

1 94 equally as everybody else. The question of where rights come from and what equality 

1 95 meant was all happening at the same time as psychology was dealing with individual 

1 96 motives and impact. 

1 97 End of side one, tape one. 

1 98 What psychology talked a lot about, particularly back then was some issues of deviance, 

1 99 challenging issues of normality and abnormality, people talking about, "Is schizophrenia 

200 just sort of an alternative view ofthe world?" It was interesting to see that it wasn't just 

201 "science," but that they were real values, and when you read about the history of 

202 psychology you ultimately ran into philosophy-- the philosophy of minds and what made 

203 people think and how people thought. Psychology was interesting as a scholarly 
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undertaking, but not as a scientific one. I found the science boring. It was sort of like 

sociology, in a sense that the great sociological theoreticians are much more interesting than 

the tabular kind of sociology, I think. But also it was a time in which the idea of people 

having rights, the civil rights movement, was flourishing. The Brown v. The Board of 

Education decision was in the 50s, and people were still trying to figure out what to do 

about that, and bussing issues in Boston obviously made that very relevant. We had the war 

in Vietnam, draft dodgers, the question of disobedience to authority, and the question of 

right and wrong, so individual notions of right and wrong had a lot to do with being a 

conscientious objector. Did you have to be a religious objector or were there other kinds of 

objections that were okay? So there was a lot going on at the time. There were larger issues 

of society and also the individual motivation, and there was an ongoing discussion on every 

level about -- what's the right word . . .  I guess, morality. What about dropping napalm from 

50,000 feet on people even if it were to stop Communism? Is it a price worth paying? How 

bad is Communism and going around killing people and what is the role of interventions in 

others lives in other countries? And it was there every day and all the time, so I think there 

was a lot of foment and ferment and fun in terms of playing with ideas. Questions about 

drug policy and questions about people living together, back then . . .  Was it okay for people 

to live together? Landlords wouldn't rent and parents would be scandalized. Women 

couldn't have abortions and birth control was an issue in Boston. A woman who got 

pregnant when I was in college -- it was a crisis, a social crisis for the woman, for the guy, 
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for the community at large who would come together and figure out how to get this woman 

an abortion if that she wanted . . .  safely. The idea of laws being against it were just 

ridiculous. Here was this woman who had good reason not to want to be pregnant at the 

moment. I was in the auditorium when Bill Baird was arrested for giving a tube of 

contraceptive foam to a college age woman in the auditorium. And the ludicrousness of it, 

obviously, was remarkable, this was the age in which sexual freedoms were beginning to 

flourish and individual choice was about to matter, and here in the city of Boston they were 

arresting people for talking about contraceptives and handing out contraceptives to a 

college age audience. So there was almost a preposterousness to it that sort of cried out 

for ... How did this happen. What is the story behind this? More and more I think that it led 

to a questioning of what was considered standard social behavior and, standard social 

thought. More and more the question was asked, why is it this way? Why shouldn't women 

be allowed to get abortions and why shouldn't people be allowed by buy contraceptives, 

and why should we be fighting a war in which we don't have much of a stake? And so I 

think so those 'why' questions were very prominent in my college years. 

SWAZEY: Is that what lead you to law school? 

GLANTZ: It is what lead me to law school. When I went to law school. . .  so I was a draft 

counselor, there were sort of lay draft counselors whose job it was to go to draft boards and 
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get people out of having to go into the anny. That was an interesting experience where we 

learned all about selective service law, and would go to offices with people and use 

whatever argumentative skills and presentation skills you could muster to try to convince 

this person on the other side whose job was to draft people, not to draft people. That was an 

interesting experience, and advocating the individual who weren't advocating for 

themselves very much was of interest to me. When I went to law school I thought I would 

ultimately do labor law for the unions, and I thought that I would do draft work and that 

sort ofthing, which mostly was gone by the time I graduated from law school. But I 

certainly went there with the notion that I not be doing banking law or corporate law or any 

of those sorts of things, but that I would be representing the rights of the individuals against 

larger organizations. 

SWAZEY: Where did the health law come in? 

GLANTZ: The health law came in after the first year of law school. After the first year I 

worked a place called the Center for Criminal Justice, but what I did there was mostly 

about the commitment of sexually dangerous persons, or what was called sexually 

dangerous persons, which had a strong, obvious connection between law and psychology. 

That was the connection between those two things: about how do you define a sexually 

dangerous person and what are their rights and why should they be treated differently than 
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any other dangerous people, and some other issues like that. There was a group people who 

were called sexually dangerous persons who were committed to Bridgewater in the sexually 

dangerous persons unit, and I remember going to Bridgewater and that having quite a 

profound effect on me, seeing the unit. I can still remember it now, going through barred 

door after barred door and hearing them clanging behind you and then go down these stairs. 

You realize that if these people didn't want to let you out, you weren't getting out. There 

was a sense of total authority and total control which is pretty remarkable to see, based on 

laws that were very arbitrarily administered. I spent time that summer in particular trying to 

get one guy out of the sexually dangerous persons unit, who ultimately did get out because 

he wasn't sexually dangerous. But I think the impact of law and psychology came together 

at that point. 

My second year after law school there was a summer job opening at what was 

called The Center for Law and Health Sciences. They were looking for a law student who 

knew about law and child development because they were doing work on kids getting 

health care, and they wanted someone to work in interdisciplinary groups. I worked with a 

guy from MIT and a guy from Emory Medical School as a group trying to find out if kids 

could get care, and what doctors knew about getting health care. So we created a 

questionnaire and administered it to doctors who were willing to give it a shot. I did the 

legal part -- could kids get health care as a matter of law, what were the legal rules? I was 

really grabbed by that project. I loved doing that it. It was a project that I think still has 
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impact o n  me today, given my interests and the things I want to think about. The questions 

of these core values: Why was there a difference between adults and minors? why was it 1 8  

or 21 ? Where did that distinction come from? What is the nature of capacity of minors? 

What are the legal rules and exceptions to those? What is the role of parents in children's 

lives? What is the relationship between the state and parent and child? It was just a great 

project; it was so rich in terms of being allowed to think about those things for a couple of 

months and really read historical stuff, and philosophical stuff. Just trying to find out where 

the age of majority came from was its own project. Why is there an age of majority and 

how is it that people instantaneously go from incompetent to being competent because you 

put candles on a birthday cake? That was fun. I also got to hang out with people who were 

interesting and interested in these sorts of things. I discovered a new literature and a 

different literature. At that time there were no health law courses at law schools, even at my 

law school which had a Center for Law and Health Sciences. But there was family law 

which incorporated some of these things, adoption, custody issues. So that was really fun, 

and then the year after that the person who was the staff attorney, Martha Coster, who was 

my supervisor for that project, left and the people who ran the Center asked me if I would 

become staff attorney there. I said sure, I mean how could you turn that down, so that was 

the end of my labor law career. 

SWAZEY: The Center was fairly new . . .  
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There was Law and Medicine Institute that predated it, that was run by Bill Curran. 

The Institute was largely into classical forensic medicine and pathology. It was a very 

influential and very excellent institute. In fact when the Center for Law and Health Sciences 

was there, there was still a project that was a hold over from the forensic science stuff. We 

had pathologists on the staff of the Center for Law and Health Sciences who went out and 

investigated all automobile fatalities. The library was full of these gruesome, horrible 

pictures. The impact that medicine had on law, or what does medicine bring to the law, 

things like the insanity defense or toxicology, cause of death, that's really what the 

traditional forensic medicine stuff is. What changed, around that time, was that law and 

medicine really began to ask, what the impact of law be on medicine, instead ofthe other 

way around. 

In 1 973, the summer I got to the Center, they had hired a new director, and that new 

director was George Annas, who is just slightly junior to me as far as his tenure at BU. He 

had really a different approach to law and medicine, which was a much more activist 

approach. He came to the center writing the book, The Rights of Hospital Patients. and we 

worked on it. The notion that hospital patients really had rights was extremely radical. I 

can't begin to tell you how radical that thought was. The ACLU was beginning a series of 

rights books, like the rights of prisoners, and when George said how about the rights of 

hospital patients, he had to convince them that hospital patients might have rights so that 

you could write a book about it. Obviously, the book got written and has been in 
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publication since it was first published in '74. The Center also had grants at the time -- I 

mean there were actually people who would fund this stuff, that shows you how odd the 

1 960s and early '70s were -- that allowed us to do things like this summer project. And 

there was the Grant Foundation, which enabled us to do interdisciplinary institutional 

teaching of health law subjects. We did evening seminars with people from Harvard and 

Brown, BU and MIT, and it was great. You had some really smart students from a lot of 

different disciplines; the notion of it being interdisciplinary was inherent. It was taught by 

teams of people who were themselves interdisciplinary, like Seymour Lederberg doing 

genetics. 

SWAZEY: That was really the start of some of the health law courses . . .  

GLANTZ: That's right. We taught a course on research with human subjects and some more 

general courses. 

3 3 1  SWAZEY: There were no health law courses at that time at Harvard? 

332 GLANTZ: No. Jay Katz had written a book prior to that about experimentation with human 

333 subjects, one ofthe great works of its type, that he wrote working with Alex Capron. But it 

334  wasn't primarily a law book, i t  was an anthology. It involved legal things, but it was just an 
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anthology of  everything. It was a monumental work, still worth reading and looking at all 

these years later which we used it as a text. What was good about it was that it was a model 

of the interdisciplinary nature of the field, and how complicated things were, and all of the 

sorts of issues that one needs to be aware of and all the different approaches one could take. 

His book presents all of it. He take the simplest articles from the medical literature and ask 

questions that are not obvious and teach you how to ask those questions yourself. It was 

very influential book, at least for me. 

SWAZEY: Did that really trigger the teaching you were doing in the course on human 

343 experimentation? 

344 GLANTZ: Yeah, 3 or 4 courses. I think there was one on genetics that was taught by Seymour 

345 Lederberg, and there might have been a general health law course. Students could take 

346 these for credit, although they weren't traditional courses. We taught some summer courses 

347 more generally on law and medicine, and we always developed our own materials, 

348 obviously, which we still do today. There was nothing out there at that point. It was 

349 relatively soon after that the National Commission for the Protection of Human Subjects 

350 started, and we were hired to do the legal background papers on research; George and 

3 5 1  Barbara Katz and I .  It was the Center, but we were the people who were going to do that 

352 work. There was actually another lawyer there, Harry Beyer, who didn't participate in this 
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sort of stuff, but worked in the area of mental illness and mental retardation and had some 

separate grants; he had studied with Allen Stone, who was a psychiatrist at the Harvard 

Law School. Harry just retired this year; he had been at Center for Law and Health 

Sciences all this time doing disabilities rights work. 

So we were hired to do these background papers for the Commission. Again, what 

was really fun about it for me was the historical nature of it, because there was nothing. 

You couldn't go someplace and say what is the most important piece written on research 

with prisoners or research on fetuses or research with anything, so it required a lot of 

analogy, but it also required, what people considered the ethics literature. What is a fetus 

and what sort of rights should a fetus have? We issued papers on research in the military, 

research on children, research on prisoners, research on fetuses, and there might have been 

on general one on informed consent. Writing a paper on informed consent in 1 974 is not as 

easy as it sounds, because there wasn't informed consent at that time. I think Cobb v. 

Grant, which is sort of the seminal California case, might have been 1972. There was 

another case in California from Stanford, which I think was a 1 960s case, and there was a 

case from Kansas which also a 60s case. These were the very beginnings, and of course 

there was the Nuremberg Code. We were fortunate because Leo Alexander had donated his 

papers to the BU library; it actually had the transcripts of the Nuremberg Trials, one of the 

two places in America that had them. So I would go hang out in the library and read the 

cross examination of the Americans who were testifying there on medical ethics at 
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Nuremberg, and we learned that it was all made up as the went along. So you had the legal 

cases and Nuremberg Code, but no one ever followed it. When you read the medical 

literature it was hard to imagine that Nuremberg mattered to anyone or that anyone knew it 

existed. Of course, we knew about Willowbrook, and there was some work with PKU that 

Katz had written about in his book, but it was hard to see that any of that actually mattered 

to anybody. But writing the legal stuff was just great for me. It was exactly what I like to 

do, and it's really more sort of historical law about where things come from and to try to 

put things into a context. Then we went to the National Commission to present the findings 

at hearings and ultimately many of the ideas were incorporated into their report. 

SWAZEY: Is that what generated your 1 977 book on informed consent to human 

383 experimentation? 

384 GLANTZ: Right. The book is really a compilation of those papers. It was a case of being very 

385 fortunate to have the opportunity to think about those things and write them down, and then 

386 have smart people read it and get back to you and say this doesn't made sense or this does 

387 make sense, because people were tying to make policy with it. We were able to put it  into 

388 book form pretty readily, and it was very nice that the National Commission had no 

389 problem with our publishing it. I t  was a pretty good work. 
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How much impact did that your work for the National Commission and your book 

have from your subsequent work over the years, and also on the whole field of informed 

consent and human experimentation? You were sort of scratching virgin ground. 

GLANTZ: I think that its hard to judge that, but I think the Commission had major impact. 

And it was a Commission that was supposed to have an impact. The HHS was coming off 

the Tuskegee scandal. Tuskegee really shook people up, rightfully so, by the way. People 

always look at Nuremberg, but Nuremberg is problematic because the Nazi's were so off 

the scale ofhorendousness that it's always hard to use as a point of comparison. I make a 

point of never doing it, of never saying, gee, that's just like the Nazi stuff, because nothing 

is just like the Nazi stuff. It's the wrong scale. You put that one aside; that's the one you 

use for hanging doctors. The thing about Tuskegee is that it really is the American scandal. 

It' s a scandal that happens in America under government scrutiny, withholding care from 

black people. There are elements of everything horrible that could be done that was done at 

Tuskegee. Obviously something had to be done for that not to happen again. So again, I 

think there was a real impetus to have try to have rules that mattered. 

The other impetus was Roe v. Wade, interestingly enough. The conservative right-

to-life folks, who are not necessarily always the same, but here they are, were concerned 

that there would now be a crop of fetuses to play with. They had images in their mind of 

researchers doing ghoulish things with fetuses, not, by the way, because that hadn't been 
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done. When we did go back and look at what had actually been done to fetuses for our 

study, some pretty ghoulish things were done. That was actually the first charge to the 

National Commission, to study the research with fetuses. When you read the federal 

regulations that's the first special population which is protected and even today, even more 

stringently protected then any other human population. 

The Commission's Belmont Report is interesting to me. People treat it with almost 

Biblical regard. I have no idea why. I think it' s a perfectly fine piece of work, but if 

Georgetown has provided the mantra then the Belmont Report provides the text. People 

treat it as if it's the final word. It's  been around for a long time and it's still referred to 

today. It's pretty good, it clearly fills some gap, but I 'm not sure what that gap was that 

made people find it to be such an important and relevant. 

SWAZEY: If you read the regulations creating the National Commission, somebody who wrote 

421 those regulations said that that one ofthe Commission's charges was to enunciate the 

422 ethical principles that underlie their recommendations. It was probably the first time that 

423 Congress has required ethical principles to be enunciated. 

424 End of side 2, end of tape #1 

425 Tape 2, side 1. 
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It may have been the first time that Congress realized there were ethical principles. 

But I think that one of the things that the National Commission did, which was really very 

very good, besides the fact that it was a public forum of smart people thinking about 

important issues, is that the background materials are just invaluable. Each volume of the 

report is accompanied by one or two other very thick volumes of background materials, so 

anyone who wanted to study ethics and history could read through those and they would be 

well on their way. The idea of there being a National Commission to think these deep 

thoughts made this very public, and I think it was an important moment to think that there 

are ethical principles that should govern these various tricky difficult matters. 

SWAZEY: How much of a confluence do you think there was, at least when you went to the 

hearings and presented your materials between your legal work and the Commission 

actually wrote in it' s reports, intermingling legal and ethical principles? 

GLANTZ: This is very impressionistic, because it was a long time ago. I think that they were 

trying to figure out what the right thing to do was, which I think of as ethical principles, 

and I think they were trying to do it in the context of the law because they were a 

governmental entity and were going to come up with regulations. It's interesting to 

consider the fact that an arm of the government was going to consider ethical principles and 

write them down and enforce them. I think they also were trying to think of the social 
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balance: ifyou make research too hard to do, too burdensome, there is a social good that 

would be lost. I think that's true by the way, and I think that they were trying to balance all 

those things. I think the question of the just use of human beings, of how you avoid using 

human beings as a means to an end, played a big role. The Ramsey- McCormick debate 

issue is a debate that occurred on the Commission. There were issues of fairness and 

coercion: what do you do about prisoners? Obviously prisoners have a hard time saying no. 

Is it okay to use prisoners? So I would certainly say that issues of right and wrong, ifthat's 

what ethics is, it played a powerful role in the Commission's thinking about what is right or 

wrong in the appropriate use of human beings. 

SWAZEY: So I hear you saying there really was a confluence of law and ethics in what the 

commission was doing. 

GLANTZ: I think so. 

SWAZEY: Let me jump ahead to your coming to BU Medical School, and then go back. 

According to your CV you came to the medical school in '77. I 'm interested, first of all, in 

what attracted you to an academic department as opposed to the Center. 

GLANTZ: Well, what happened is that we started teaching part time, George and I, here at the 
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medical school. We taught a first year course in the Socio-Medical Sciences Department, 

which you are familiar with. It was a course on law and medicine, and it wouldn't surprise 

me at all, by the way, if this kind of course was no the first in the county. I can't say that 

with authority, but that would be a guess. It wasn't about forensic psychiatry and it wasn't 

about malpractice. It was about the theories of doctor-patient relationships, confidentiality, 

and issues of research, and how doctors ought to treat patients and why it was good to sue 

doctors when they acted inappropriately and badly, saying: don't act that way. It wasn't a 

course in medical caution. It was a course explaining legal theories to students who 

themselves, by the way, came out of the '60s and '70s. They were an interesting group of 

students, and BU went out of it's way, at the time, to attract an interesting group of 

students. It looked for older students, and students who didn't come right out of chemistry 

and biology. I remember there were some theater directors and movie directors and artists, 

so they were an interesting group. People ended up loving that course, and the medical 

students rated it very high ultimately. They all started to take it, even though it wasn't a 

required course. So we started teaching sections of it, and it took a lot oftime. The law 

school was really less interested in this than the medical school; the law school dean just 

mostly didn't get it. The Center was physically separate from the law school at the time. 

We had this fabulous town house on Baystate Road, so I don't know if we were that 

visible. We did a lot of our teaching in the late afternoon and evening to make it easier for 

the interdisciplinary and interschool stuff to work, so it didn't interfere with various school 
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schedules. 

SWAZEY: Was the Center part of the law school? 

GLANTZ: Yes, it was, administratively. It was definitely with the law school; there just wasn't 

room for us; we just had this little building, which was shared with a couple of other groups 

with the law school. And then Norman Scotch said, so why don't you come here, since 

we're more interested in what you do, and there are some interesting people here like Judith 

Swazey and Jim Sorenson. There were a core of people, like Norman Scotch, who were 

doing very interesting, innovative things. We didn't need a law school because they had no 

idea what we did anyway, we weren't teaching taxation or caring about trusts and estates. 

Health law was a field in a sense without an academic home. You could be in a law school 

and that would be fine, you could be in a medical school and that would be fine. You could 

be almost anywhere since you had to develop or find your own materials and since there 

was no established academic career. The medical school was a much more interesting place 

with much more interesting colleagues doing much more of the kind of work that we were 

interested in doing. At the time we didn't really have colleagues in the law school, 

interestingly enough. The people who were teaching law, came from traditional law; they 

were kind of senior faculty types who came out of the traditional step-wise fashion of 

becoming law professors and tended to be conservative and straight- laced and we were 
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different from them. That wasn't true ofthe people in the medical school, so it was a very 

easy move; it was actually surprisingly easy. The only difficulty was the distance from the 

medical school to the law library. These were the days before Lexus, so you spent a lot of 

time in the law library. 

SWAZEY: Hypothetically, if there had been a kernel of interest from the law school, do you 

think you would have been interested in educating lawyers to be health lawyers as opposed 

to the educational arenas you worked in? 

GLANTZ: It' s  hard to say in retrospect. I don't think so, and the reason why is that I don't 

think we had a notion that there would be health lawyers. That again I think, that is a more 

current formulation of a profession. I think I felt that there was a whole constellation of 

people who should be thinking about these things. The idea of having impact on physicians 

was a way of being effective; the way to treat patients better, which was part ofthe agenda, 

to get doctors to treat them better. So that it was an important idea, for example for doctors 

to know about informed consent and why it was more then just a formalistic signing of a 

paper, and if some people just understood what the nature of it was and why it was being 

done, then maybe they would do it better. So the idea of writing for the medical literature 

was important. In a sense it was sort of a popularization of legal scholarship. It's hard to 

think of writing in the New England of Medicine as the popular press, but it is sort ofthe 
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popular press for lawyers. It's not a law review; you don't have to write something which is 

600 pages long and has 2000 footnotes. The thought of explaining these things and 

convincing the providers to do the right thing was a choice made with a purpose. I felt that 

that was a good idea, a good way to expend your time and resources. 

SWAZEY: I see an analogy between what you just described as health law in the '70s not being 

an academic field or career route, to the way you describe bioethics, and people going into 

bioethics to educate doctors instead ofteaching philosophers to be bioethicists. 

GLANTZ: Yes. I think that there is certainly the idea ofteaching notions of right or wrong and 

good and bad to physicians is a good idea, and I think many of the people who teach 

bioethics have been doing it all along, I think the fields of health law and bioethics have 

pretty much developed in parallel. I don't think one followed the other, which by the way I 

think may be of the reasons why there is confusion or boundaries' confusion between what 

is one and what is the other. At the National Commission, for example, you had lawyers 

sitting at the table saying here's what we should do about research with kids, and you had 

people with a background in philosophy saying here's what we should do with research 

with kids. They seem to be talking about the same thing and seemed to be pretty much 

coming up with same ideas and the same outcomes, so it makes sense that the fields would 

converge in that way. 
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What about public health law, in terms of your career path? 

I don't know how different it is from what I did before. It's just another location in 

which to do it. There are certainly different kinds of issues that come up, and I became 

interested in some of the things like the constitutionality or the authority of the state to 

impose beliefs or health beliefs on individuals. I believe that, for example, mandatory seat 

belts are a much more complicated matter, as a matter of analysis, than mostly everybody 

else does because the goodness of them is so clear. But I think that people with the notion 

of the state making people do things to keep themselves healthy, ifthat's the broader 

principle, is much more problematic. Since the seatbelt stuff isn't very intrusive, it's hard . . .  

So I am interested in state authority, which is much closer to traditional notions of public 

health. 

545 SWAZEY: You're teaching a course in public health ethics? 

546 GLANTZ: Not me. Michael Grodin is teaching one. There is very little, actually, on public 

547 health ethics, which is one of the things of interest to me. Wendy Mariner and I tried to get 

548 the Robert Wood Johnson Foundation to fund a project asking the question: Is there such a 

549 thing as public health ethics? Issues like truth telling in public health. It's of interest to me 

550 that the public health community has not been scrutinized at all compared to how closely 



55 1 

552 

553 

554 

555 

556 

557 

558 

559 

560 

561 

562 

563 

564 

565 

566 

567 

568 

569 

Acadia Institute Project on Bioethics in American Society 

Leonard H. Glantz, JD 

page 31 

the medical community has been scrutinized. The Foundation wasn't interested in doing 

that, and I 'm not sure ifthey even got the notion of asking, What's the goal ofpublic 

health? When you talk to people about the goal of public health they say "people should 

live longer." What's interesting is that that's the old vitalism notion, with the health care 

notion, doctor notion disappeared, people realizing that, gee, there are alternative values to 

that. When you say to people in public health, Why is it good or bad for people to go from 

55 mph to 65 mph?, they say more people will die, and you say well, yeah, so? How low 

down the scale of speed limits will you go to save lives? Public health is very naive in 

terms of what we have done in examination of law and ethics in the medical care system. 

Nothing like that has been done in public health. And I think that public health is almost 

like a religion in the US. There is sort of a quasi-religious notion and a quasi-puritanical 

notion to it: don't smoke, drink or have sex. It comes right out of Cotton Mather and it also 

accords with public health. The question of how much of it is moralistic as opposed to 

really health care stuff is really a matter for another discussion. I think it's  an area where 

the law and ethics have been ignored, in part because it's  such a sacred cow and there are 

no real apparent wrongs or harm. There's no 'Tuskegee' of public health. The notions, I 

think, are pretty intuitive about why things are okay. 

SWAZEY: Why would you say that the one area of public health ethics that seems to have 

started developing is epidemiology? 
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There is, but the piece of the literature that I 've read is a really pretty l imited way 

of looking at the ethics. A lot of it has to do with research ethics, questioning research with 

children or going through medical records without Individuals" consent, so I find it to be 

surprisingly narrow confined to research. One guy whose written a lot on this, Steve 

Kauffman, I think is his name, he's now at the CDC. I 've spoken to him about some other 

issues, like how do you present epidemiologic data to the public. What do you do about 

presenting relative risk data? Is there a version of informed consent? Can you explain to 

people when someone says: this increases your risk by 30 times, which is often a useless 

number. It may mean that it goes from 1 in 30 million to 1 in a million, so people still 

wouldn't care. And so the question that's raised in presenting epidemiologic data is are you 

trying to inform people or are you trying to change their behavior? As far as I know, no one 

has really addressed that issue. At least for the autonomy part of medical ethics, the goal 

has been to have an informed patient who then makes decisions that we may not all agree 

with. You give the people the risk, you give people the benefit, and they make their own 

decision. The doctor may think that it's  nuts, but you have to respect it. There is not a 

version of that in public health, saying here are the risks, here are the benefits and decide 

whether or not to wear seatbelts. That's there only one death per 100 million miles driven, 

that a death in the car is really a very rare event, but if you wear a seatbelt you can bring 

that number down even more. If you told people that there is only one death per 100 

million miles driven, people would be shocked to hear that. People would be surprised that 
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the lowest rates of driving deaths are in Massachusetts. So when you ask people, so you 

think that a majority of people who smoke die from smoking, and particularly if you ask 

that of junior high school kids, they all say yes. But the data are clear that that isn't true. 

There's a guy, I can't remember where he is, who points out that if people knew the real 

risks of smoking they would probably smoke more. And so the question of being an 

advocate for a position, and trying to control behavior, which is what physicians used to try 

to do and were criticized for, has not been addressed in public health, which is remarkable. 

This is not what the epidemiologist, who epidemiology and ethics talk about, at least as far 

as I know, and there are many more core questions. I think what medical ethics did was to 

ask, What is the purpose of medicine? I 'm not even sure if medicine was asking that 

question -- is it save to lives? Is it to make people healthier? We haven't gotten to What is 

purpose of public health? In part, it's because in the olden days it was easy -- to have clean 

water and make sure the sewage was taken out, didn't really involve any underlying issues 

of the state and individuals, even requiring individuals to do things. But public health has 

changed, at least in America -- the water is clean, the air is clean, and all that stuff is pretty 

good. Now what we try to do is convince people to do things more and more, and that's 

much more like medicine. 

SWAZEY: Let me switch a little and ask you about some ofthe professional organizations 

you're involved in and what you see their roles as, and your role in them. One of the 
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obvious ones is the American Society of Law and Medicine - which is now American 

Society of Law, Medicine and Ethics. 

GLANTZ: I really don't have that much to do with it, and haven't for a long time. Initially, 

when it first started, I was more active in it. I think that their primary role, initially, was to 

bring people together from the diverse fields. They did two things: they had journals and 

conferences. I think of it as a dissemination of information to society. I don't think of it as a 

society that creates ethics or norms; it's not like the AMA, which has a code of ethics. And 

I think it went from being Law and Medicine to being Law, Medicine and Ethics primarily 

as a marketing scheme to expand the types of people who might join it. I think "Law and 

Medicine" caused people who were in Law and Medicine to join it, and by including 

"Ethics" it is a recognition of the fact that there are many people out there who aren't 

lawyers or physicians, but who might consider themselves as being involved in ethics. I 

think it was an error to do that. A society of law and medicine with that focus which is 

probably good, and having an institution like the Hastings Center which has a focus on 

ethics is probably good. My tenancy is to try to keep the boundary between law and ethics 

clearer then the American Society of Law, Medicine and Ethics tends to do. 

SWAZEY: Is one reason why your involvement has tapered down? 
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No, has just faded away, my particular interest in the organization -- nothing 

involving principles or decisions, or anything like that. Time, more than anything else. 

SWAZEY: What about some of the other groups you've been involved in -- some of the public 

health associations, Health Law Forum? 

GLANTZ: Again, those groups are primarily educational groups, the idea of spreading the 

word. The American Public Health Association and the Health Law Forum puts together 

little sessions at the American Public Health meetings, and there is also an ethics group 

there. Sometimes we do sessions together, which are not the classical public health kind of 

topics, such as new reproductive technologies or genetic engineering. But this is part of the 

business of public health being as aspiration instead of a field; what public health really 

lends itself to is all sorts of interdisciplinary stuff. When you go to the public health 

meetings you wonder what any of these people have in common with each other. You see 

epidemiologist and bioethicians, ethicists, you see sanitarians and environmental engineers 

and they're all in public health along with doctors, lawyers, communicators, and educators. 

So it's a good field to be in because it allows you to be a bit more dilettantish then other 

fields will permit you to be. 

SWAZEY: What about bioethics groups or organizations? Have you gone to the bioethics 
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summer camp? 

GLANTZ: I've been to the bioethics summer camp once. That was fun, but I haven't gone to 

any other ones. I 'm not a member of the American Association of Bioethics and 

Humanities, or whatever it's called now. Again, it's not a principled reason for not doing it. 

I just don't see any reason for it myself, so I 'm not a card carrying bioethicist. I don't pay 

dues to any ethics organizations. I guess because of my own character, I like the anarchy of 

unorganized stuff instead ofthis organized stuff. I once went for a summer job when I was 

in law school with a group in Cambridge which dealt with occupational health, it was this 

left-wing group. At the interview the guy said me, So what are your politics? These were 

the days when people did that. He wanted to know if I was a democrat, socialist or 

communist or something else. I said, well, let me tell you about myself, here is what I 

believe. And he looked at me and said, so you're an unstructured socialist. It made me 

laugh because the idea of an unstructured socialist is pretty funny. So the unstructured part 

certainly applies to me. The idea of having organizations of bioethicists, I don't know, I 

find it kind of amusing. But I can see that there might be a need for it and have a forum for 

people with common interests to get together. For a time I 've heard that there were plans to 

try to certify people in bioethics and the idea just makes me laugh. You wonder what the 

right answer to genetic testing is, to pass that certification test. 
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662 End of side 1, tape #2 

663 Tape 2, side 2. 

664 SWAZEY: Talk about what audiences you have been trying to reach through your work. 

665 Students are obviously one group, but are there more? 

666 GLANTZ: I think there have been two audiences. My primary audience has been the health 

667 care community. I like talking to the health care community and writing for the health care 

668 community, for two reasons. One is that may change some behaviors, to do things which 

669 are the right things for the right reasons. For me, it's really reducing the level of fear in the 

670 health care community. That the health care community is full of these free floating 

671 anxieties about Jaw and the legal system. There are a number of lawyers making a good 

672 living scaring the dickens out of health care types. I at least try to explain the system to 

673 them so that it appears to be rational and people can understand how the system is supposed 

674 to work and where they fit into the system. People tend to think of law as a series of rules. 

675 They think you can go to these books and they tell you what to do. They think of it as 

676 playing Monopoly or poker or something like that, where there is a right and a wrong 

677 answer. Law is a very complex notion, full enforceable social policies, and the creation of 

678 human beings, not the discoveries of nature, which is how health care types think. Laws 

679 are all debatable, discussable, interpretable and changeable, depending on what sort of 
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argument you bring to them. People in health care have no idea about that sort of stuff, but 

hardly anyone does. The difference is that people in health care often make decisions based 

on misunderstandings of law and that's is bad, so I would like them to know how to do 

that. The legal audience part of it is for lawyers to stop scaring everybody and to try to be 

accurate and understand who the audience is when they talk to health care people. I think 

that since health law was not a field and since even a lot oflawyers who give advice about 

it are amateurs, they need some help themselves. Lawyers tend to be very conservative 

when they give advice to physicians, or when they give advice to anybody else. The easiest 

advice to give, as a lawyer, always is to do nothing and that advice often doesn't work 

when the decision is: Do we leave someone on the respirator or take someone off the 

respirator? Do-nothing advice. Don't talk to the police . . .  I 've done my job. You can't do 

that anymore in those situations. Not doing anything is doing something. It's not neutral. 

They need to be better at their advice. Lawyers tend to be very very risk-aversive. The 

assisted suicide issue is interesting. This is a case that went to the Supreme Court when 

there has never been a doctor charged with assisted suicide, let alone convicted of assisted 

suicide. How did this get to the Supreme Court? It's not a legal problem, and it's just a 

remarkable thing how we have come to the point where we fear things in theory. You can't 

even point to a case of something bad happening. This, by the way, may come from the 

increasing notion of public health in which risks tend to be overstated everywhere, but that 

is also true of legal risks. So when doctors ask, Can you prescribe medication to somebody 
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even if they might use it to commit suicide?, the answer is yes. That's easy. It's just not a 

problem and the way you know this is has never been a problem. So you have the Timothy 

Quill case, who writes an article in the New England Journal of Medicine that says he gave 

his patient drugs knowing that she might use them to kill herself, and she called him before 

her suicide and let him know about it. He writes about this publicly in the NEJM and it gets 

into the newspapers. He is investigated by the District Attorney ofNY and their version of 

the Board of Registration of Medicine. They both find him harmless and everything he did 

was fine. In fact the registration board writes an opinion that says he practiced medicine 

very well, took care of his patient very well. So the question is why isn't that the end of it? 

How does Quill become a plaintiff in a case that goes before the Supreme Court because 

he's concerned about a practice he is already been doing that he's already been exonerated. 

Someone turned this into a legal issue, but it's not a legal issue. It's something else, but I 'm 

not sure what that something else is. 

SWAZEY: How much has Kevorkian and the District Attorney out there made it a legal issue? 

GLANTZ: Well, if anybody, if you could point to any case that says a physician who is giving 

patients painkillers tying to alleviate their pain is not going to found guilty of assisting 

suicide, Kevorkian is the answer. Kevorkian does help people commit suicide, he's not a 

doctor, his license has been removed, he doesn't try to alleviate their pain, he put carbon 
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monoxide gas into a mask. He's  no different then me, going around saying oh, you think 

your dying? Here, let me give you some carbon monoxide. It's exactly the same, and juries 

don't convict him. The question is: so how do you use that information? Kevorkian is like 

a serial assisted suicide person. He's been tried a couple of times and never been convicted 

by a jury. So here is a physician writing a prescription for somebody who has cancer pain. 

Should you have any fear you're going to be prosecuted or going to jail when Kevorkian is 

doing what he is doing? The answer has to be no, if you are able to put those risks into a 

context. Physicians fear taking legal risks more than they fear imposing physical risks on 

their patients. If they considered medical risks to their patients the way they think of legal 

risks to themselves they would never do anything to any patient. It's like the old notion that 

risk is big if it's my risk and small if it's your risk. 

SWAZEY: Tell me a little bit about how people like you and George, and I ' l l  ask George this 

too, decide what cases to get involved in, in terms of doing briefs, like the Earl Spring 

case. 

GLANTZ: It really varies, and to say that there is a theory or principle behind it would be 

untrue. There are a couple of ways in which it happens. We got involved in the Earl Spring 

case because, which you and I had written about, the misinterpretation of Saikewicz was 

doing a lot of harm. When the Saikewicz case came down, people were saying that before 
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you could stop treatment, you had to go to court, because that's what Saikewicz said. But 

Saikewicz really didn't say that. People were doing ludicrous things to individuals, and 

going to court on the silliest of circumstances. Again, it was bad legal advice because the 

question was what would happen if you didn't go to court? Would the doctor go to jail? 

What does it mean that there is a legal rule? And one would try to explain what the legal 

rules mean. So the reason we got involved in the Earl Spring case is we wanted to bring to 

the Supreme Judicial Court's attention the misinterpretation of Saikewicz with a chance to 

clarify. So it is one reason we would write briefs is to bring to a court an interpretation or 

an idea they might not get from the parties. 

SWAZEY: You're trying to educate the Court. 

GLANTZ: Exactly. What the court did in Spring, though who knows why they did it, was say: 

We never said you had to go to court, there is no legal liability for not going to court, in 

language that is very explicit -- there was never a requirement and there is no requirement 

now. We had challenged lawyers who, in public forums, in the NEJM articles and places 

like that, had said since the Supreme Judicial Court had said so you had to go to court. We 

told them that they were wrong. When Spring came out, lawyers said to us that we had 

changed the Court's mind, which gave us far more credit than we deserved -- that we could 

change the Supreme Judicial Court's mind on anything. But I really do think it was a 
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clarification. In this recent assisted suicide case, George and I never had any doubt that the 

Supreme Court would overturn the 9th Circuit and 2nd Circuit Courts of Appeal and hold 

there is no constitutional right to assisted suicide. Anyone that just looks at this Court, this 

is not a radical Court, this is not your Court of the '60s and '70s, this is not the Roe v. 

Wade Court. There was no way that this Court was going to do that. The only question was, 

were they going to take other rights down with it? It was such a tactical error for these 

lawyers to go to the Supreme Court with this issue. It was like the lawyers who went to the 

Supreme Court with the issue of whether the laws against sodomy were illegal . So now we 

have this Supreme Court case that says that if a state wants to have laws against sodomy, its 

fine. It's not a case you take to the Supreme Court, you don't want them saying this stuff. 

Our concern was that they would take down the abortion case and the right to refuse 

treatment. Because what the people who brought this case essentially, were arguing was 

that assisted suicide was like abortion and just like refusing treatment, and they naively 

thought that if the Court thought that that was true, that if they were convinced by the 

argument that there was no difference between these things, then the Court would say, well, 

then this must be okay too. Instead of thinking that what this Court is perfectly capable of 

doing, because it's a radical conservative Court saying, if it's just like refusing treatment 

and just like abortion than I guess you're right, there are no rights to those either. What we 

wanted to do was present to the Court an argument that you could not accept assisted 

suicide as a right, but that the right to refuse treatment and the procreate at liberty are a 
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right and that these things are different, not that they are the same. We were doing that for 

very practical reasons. We wanted just to make sure that the Court had a way of upholding 

abortion rights and refusing treatment rights while doing exactly what they would have to 

do, which is to say there is no right to assisted suicide. 

SWAZEY: I assume you get asked by various groups to sign on to amicus briefs, that there is a 

sort of invisible college . . .  

GLANTZ: Sure there is. When we did the brief for the supreme court I think we had 50 

signatories to that. There are actually two briefs. One is called the bioethicists brief, but we 

didn't call ours that, which takes the other side. We were really being practical lawyers. We 

had a group of lawyers and people who one might consider bioethicists on that side too. 

There is that network, so it was easy to find 50 people. When you know what people's 

approaches and attitudes are and you know what they write about, you can pretty much find 

them. 

There are times when people come to you. I 'm thinking ofthe Jennifer Johnson 

brief, which is a brief about a woman being found guilty of child abuse in Florida for taking 

drugs while she was pregnant. This was a bad thing to do in court in Florida. We had 

written about the case and I 'm trying to remember who came to us and asked us to write a 

brief - it might have been the American Public Health Association, which ultimately 
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rejected it. We filed it ourselves and they rejected it because they found it to go too far. 

They thought it sounded too much like a pro drug thing. It was actually an interesting 

notion, that there was no law against using drugs. They had argued that she had violated the 

law by using illegal drugs while she was pregnant, but we pointed out that there is no law 

against using drugs in Florida or anywhere else. There are laws against possessing it and 

selling it, growing it, distributing it, and various other things, but there is no law against 

using it. So we pointed out in the brief that there was no law against using drugs and the 

American Public Health Association people thought that this was a too radical notion. Now 

in that case, we were interested in her going free. We felt it was a brief for her, because an 

injustice had been done in her particular case, unlike the assisted suicide case where 

nothing had happened to anybody. It's sort of a theoretical argument being made though the 

court. But the Florida case dealt with a woman who went to jail or was going to jail and 

shouldn't be there as well as making the larger point that you don't take care of drug 

problems in pregnant women by putting them in jail. So for the most part, the briefs are all 

done with an agenda and the agenda is to try to get the court think about an issue in ways 

they might not otherwise think about it if you just leave the argument to the parties. I ' ll 

have to go back and look, but I think that the courts have always come out on the side we 

have argued. Again, I don't take any credit for that; we might have just been on the right 

side and so we might take the easy cases. 
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When you have your network, and have people you want to sign onto your brief, 

will you get an interdisciplinary mix of people, rather than all lawyers? 

GLANTZ: Sure, there will be doctors and people who think of themselves as ethicists, 

definitely. Some ofthem read the briefs before they sign them, some don't. What we do is 

send out an outline and the conclusions. On the assisted suicide brief, we had Edmund 

Pellegrino sign on. He read the brief after the fact, just as we were about to send it in, and 

when he read the part about abortion, the part that says abortion should be legal, he asked 

to be taken offthe brief. He said he couldn't sign on to that, although he felt comfortable 

with the notion that there was no right to assisted suicide. That sort of thing happens from 

time to time. Some people are more studious about studying the position closely as opposed 

to just signing. So I respect Pellegrino for doing that, for taking a principled stand. 

SWAZEY: Let' s come back to bioethics and health law. First of all is health law now a 

profession? Is it a field? 

GLANTZ: I think it is. One of the ways we can tell is that there is a concentration in health law 

at the law school here. There are departments in law firms called the health law department. 

Now what is interesting to me about health law and why it wasn't a field earlier, is just like 

there is insurance law and banking law, health care is a multi billion dollar and now a 
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trillion dollar entity, you would expect lawyers to be all over it; that's what lawyers do, just 

like insurance and banking law. I think issue about health law . . .  There or were debates, 

though I don't know if people still have them or not, about whether health law is really a 

field. Or is it just sort of general rules of law as they pertain to health; there are many fields 

of law that you bring together to bear on a particular problem as it deals with health? If you 

look at the assisted suicide issue, is it really just constitutional law and not a health issue? Is 

it just statutory law or common law interpretation of a criminal act issue? Is abortion just a 

health law issue or is it a criminal law problem? It is a reasonable question. In anti-trust 

law, there are these codes, or bankruptcy law or taxation law that people think about. Those 

clearly are fields. They are very narrow ones focusing on a very narrow literature and a 

very narrow set of laws. There are other areas of law such as insurance law, which might 

involve issues of liability and causation and some other things. And then there is health 

law, for which you read common law cases, you read torts, contracts, negligence, privacy. 

So what is it? I think it really is a field, although one has to study many areas of the law 

when focusing on a problem. You need to know about the industry, you need to know 

about the history, I think you need to know about the feelings people have, you need to 

know its place in society. I think that if you study it seriously, it's those things that make it 

a field as opposed to just the legal aspects. So that when people say in their assisted suicide 

brief, the Karen Quinlan case, people didn't have the right to refuse treatment, that's an 

unbelievable, naive, silly statement, as you know. It's  just that some Supreme Court didn't 
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decide it, but how could anybody think that prior to 1973 doctors could treat people against 

their will. Do you mean that doctors go out there and chop people's legs off? Just the 

notion of it is so foolish that you can't make that assertion. If you are just sort of a naive 

viewer of the subject matter you might come to that conclusion, but not anybody who 

actually knows the field, knows the norms it is enforcing. So I think that that's what makes 

the field a field. It was interesting to George and me that Larry Tribe took the position he 

did in the assisted suicide case, because it was such a loser. It was so clearly a loser to us 

because what we know is how the Supreme Court has dealt with health law issues, not just 

constitutional issues. This was more then just a case of constitutional law, it was about 

very, very fundamental social norm issues. You need to read Cruzan a lot oftimes and you 

need to read Roe v. Wade a lot oftimes and all the other cases, and you need to read the 

Harvard case, the Christian Science case, and bunch of other cases a lot of times before you 

understand the sense of what that Court will do in various circumstances. The fact that it 

was 9-0 tells you how predictable the assisted suicide case was. This is a Court that isn't 

unanimous about anything, this is like the most fractured Court in history. They can agree 

on nothing and they have a 9-0 outcome. How could a Larry Tribe, who is a leading 

constitutional scholar, a brilliant, brilliant guy, take this to the Supreme Court and lose 9-0? 

The answer is that he doesn't know the field of health law. He knows the constitutional 

law, but health law is really something else. When to take all the cases that involve health 

and put them together the whole is bigger then the sum of it's parts. The field of health law 
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as the law firms see it is something else, and that has more to do with the anti-trust notions 

of health, the place where the money is, and there is no money in this part ofhealth law. It 

is the industry part of health law, the part that makes for-profit medicine work and mergers 

work, and knowing the industry is very important there. They know the industry in a very 

different sort of way, and that's certainly a field. 

SWAZEY: You said a few minutes ago that you think the boundaries between health law and 

ethics should be clearer then they are. Can you expand on that? 

GLANTZ: I think that you don't need laws to do the right thing. I think the question of whether 

or not something is right or wrong is a question that exists in the absence of laws. That the 

role of bioethics is telling us what is right or wrong or how to analyze notions of right or 

wrong and then we can worry about the law stuff afterwords, to fit into some notion of law 

and the regulation of human behavior. When you read stuff written by people who are 

bioethicists, when you read, for example, right to refuse treatment stuff or abortion stuff, 

they start talking about legal cases and I think that that is an error. I think that narrows the 

issue in a way that is shouldn't be narrowed. Whether or not it's a good thing or a bad thing 

for a woman to have an abortion, whether or not the fetus is and entity worthy of respect 

and should be protected, whether or not the fetus is a human being as opposed to something 

else, all of that can be resolved without any reference to Roe y. Wade or the law. It's hard 
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to find in the bioethics literature. For some reason they can't stay away from the legal stuff 

and mixing them up, in part because the legal stuff is so compelling, and in part because it's 

the real cases. It's the stuff that directs what and where society goes and what it does. Issues 

of surrogate motherhood, the rightness or wrongness of surrogate motherhood, I think 

should be resolved regardless of what happened in New Jersey in the first surrogate 

motherhood case. The surrogate motherhood case could be resolved without referring to 

ethics, just as a family law case. Ultimately it becomes an adoption case, ultimately it 

becomes a custody case, and that's all it is. But whether or not it's appropriate to have 

women used as surrogates or whether it' s appropriate to say to women you can't be 

surrogates can be totally divorced from the law. I think that we assume that if stuff is legal, 

therefore it's  okay, and I think that's wrong. And this by the way, is not just true of 

bioethics, I think this is true of ethics; the question of what is a good society, why is it okay 

for landlords to throw starving people out in the middle ofthe winter, is something we 

should ask. The fact that they legally can, doesn't mean that they should. I think that 

probably earlier on in the abortion debate there was less discussion of legal things, when 

people like Judith Jarvis were talking about abortion. The legal stuff didn't matter. 

SWAZEY: Do you think that kind of clear separation realistically will ever happen in a country 

like the United States, where the refrain is "we are a country of laws"? 
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I think that there are a couple of things. One, we are a country of laws, although in 

905 some ways it's too bad because what law is is a minimal set, or should be a minimal set, of 

906 behaviors that you can't fall below. Laws are often, and should often be, in response to bad 

907 behaviors. If everybody acted reasonably and prudently, and we all acted honestly, and we 

908 all obeyed our contractual obligations, we wouldn't need any laws at all ;  the world would 

909 go on as a perfectly reasonable place. Laws are often a response to people acting 

9 1 0  unreasonably to each other and trying to regulate that conduct. Second, i n  addition to this 

9 1 1 being a country of laws, it's what the listeners often care about -- okay, tell me what I can 

9 12  do. The health care community wants to know, can I do it, or can't I do it? What will 

9 1 3  happen to me if I do it? Ethics doesn't answer that question. The ethical answer is you 

914  shouldn't sleep well at night ifyou do this. People shouldn't respect you. You shouldn't 

9 1 5  feel like a respected member of the community if you act this way. But it's  like "who 

916  cares? Will the police come and arrest me? Will I lose my license to practice medicine?" 

9 17  End o f  side 2 ,  end o f  tape 2. 

9 1 8  Tape 3, side 1. 

9 1 9  When doctors ask the question: I have a patient who i s  HIV positive and they're not going 

920 to tell their sexual partner, can I tell them? . . .  So the 'should' question is much harder to 

921 answer. It requires doctors to talk about their notions of privacy, their notions of obligations 
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to patients as opposed to the obligation to strangers. It's a much much longer and complex 

conversation to have and requires them to think about their own notions of obligation and 

responsibility. And mostly they just want to know if they will lose their license, or can I be 

sued or all those other things. The law has teeth, as opposed to ethics, and that's what 

makes physicians and nurses and others in the health care community care about it. As a 

result of that, the bioethics community feel left out if they don't talk about legal stuff, and 

they're not familiar with legal stuff. When they sit on a panel and someone says, is it legal 

to do something?", the ethicists response . . .  "I don't care if it's legal to do, I 'm talking about 

whether it's right or not," will evoke a groan and shrug our shoulders, -- "What do you 

mean right or not?" This is a problem, by the way, for good hospital lawyers who are often 

called in. This is something which used to drive George and me crazy too, in the Saikewicz 

era, when lawyers are asked, So what should we do? Should we take this person off the 

respirator? Any lawyer's answer should be, Well, what is the right thing to do? What do 

you think you should do? You make the decision of what ought to be done, then my job as 

a lawyer is to tell you whether or not it falls within the boundaries of law. I remember 

someone calling me from Boston City Hospital saying they had a brain dead person who 

died in a fire, and God only knows what condition they were in to have died in a fire. And 

they wanted to know if they should shut the respirator off without going to court. Of course 

the answer should be, Well, what do you think should be done with this person? And the 

other side of it is, So you really think the law requires you to keep this person who has been 
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burned to a crisp on a respirator? It doesn't serve any purpose anymore. But, it has to do 

with people's natural sense of the law: there are two things, one is that the law is magical 

and other is that it is arbitrary, that it's just a set of arbitrary rules. When you explain this 

stuff to people, they realize that they can do pretty much what they want to do, the law 

defers a lot to the judgment of reasonable people and to ethical people. But somewhere 

along the line people have been frightened. In the Times yesterday there was an article 

about how the Bell Commission that said that residents couldn't work more than a certain 

number of hours and had to be supervised, after the case of Libby Zion's death. The article 

said that this is universally violated. They were talking to a resident, and she said: I feel like 

I 'm going from lawsuit to lawsuit. She was describing how she can't do a good job. And I 

thought, what a narrow way of looking at it, isn't that awful, going from lawsuit to lawsuit 

thinking, I 'm hurting this person, I 'm hurting this person, instead of seeing yourself as 

being victimized by this ludicrous system which requires you to work 1 20 hours a week 

and that you, as a result, are hurting people. To me, that's the issue. If they were thinking 

ethically, they should be thinking what is their responsibility to their patients, not about 

lawsuits might be. 

SWAZEY: Your program here is now Health Law and Ethics, an expansion of your original 

Health Law program. You said you thought the American Society of Law and Medicine 

expansion was a mistake and only a marketing tool. Why did your program expand? 
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In order to not leave out Michael Grodin, who is an important member of the 

department but doesn't do health law. For us it was a matter of being more accurate in the 

description because Grodin really does ethics and teaches in the philosophy department, 

teaches ethics at the school of management, teaches ethics here, and I think the feeling was 

that as a human being he was being left out of the title. The change also reflected what the 

department was doing. There is sort of more overlap and less overlap, so probably George 

and Michael work most closely together on ethics sorts of stuff, with me pulling up third in 

what might be called ethical stuff and Wendy Mariner being fourth. Wendy really is like a 

real lawyer, she does anti-trust things and competition things and stuff like that more than 

the rest of us do. She knows about ERISA plans, she has an LLM in taxation, and I think 

that has deformed her in some way. She hung out with the wrong people at one point, and I 

hung out with the wrong people at another point. 

SWAZEY: Do you see the program here needing to expand, or wanting to expand in certain 

ways in things it's not doing now? 

GLANTZ: I don't think so, but I 'm not much of a program person in terms of thinking about 

that. One ofthe things what we don't do, that in a school of health should be done, is law 

and injury control, gun control laws and traffic accident laws and that sort of stuff. No one 

here quite has the interest in that, although maybe we' ll do something ofthe sort, but I 
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think that, pretty much, someone in the department knows about almost everything in the 

field. It would be hard to find an issue that somebody said, gee, I never thought about that 

or studied it. It's because we're old, and it's interesting how old the department is. 

Everyone has been doing this for at least 25 years, so were are the kids? Why is the 

department so aging? Where are the young health lawyers and ethicists? What was 

interesting is that when we started, we were hotshot kids, everybody was, Capron was, and 

Childress was, and Beauchamp was and George was. The Commission was run and staffed 

by people in their 20s and early 30s. So the field was invented, or discovered, whatever the 

right word is, by young innovative thinkers. I don't know if that's quite true, I really 

shouldn't say that. What they did was they looked around and they saw Jay Katz and they 

saw Ramsey and they saw John Fletcher, and they saw Bill Curran and they decided there 

was something more, something they could add. Twenty five years ago you could have 

said, who the young bioethicists or health lawyers are, but I don't know today who they are. 

I don't know if l could tell you. 

SWAZEY: That's the question I was going to ask you. Renee and I are thinking in terms of 

three generations of bioethicists. Thinking back, people like Jay Katz, Paul Ramsey, Dan 

Callahan represent the first generation, and Art Caplan and George and you the second 

generation, and then a group of younger people like Glenn McGee in the third generation. 

Maybe it's  that they are too young to see that they will be charismatic people. Someone like 
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Dan Callahan is worried about the future of bioethics . . . 

GLANTZ: I think it's a legitimate question. Part of it's charm it's not institutionalized, but 

that's also what makes it a fragile field. It's not a particular career track. People come all 

the time and say they're interested in a career in bioethics and I say: I 'm not sure what you 

would do. People think of ethics committees or IRBs as places where people could have 

careers if they know about these entities, and wonder how you go to work for them. And 

then there are people who were introduced to these matters in col lege, and want to know 

where they could work. I say, I don't know. Part of it is because a lot of it is part time 

work, as a field. There are a lot of people who do something else, and then they also do 

ethics. They are doctors and then they also do ethics, I 'm thinking of Joanne Lynn and 

Bernie Lo or even Michael Grodin. This is the first time in Grodin's life, probably in the 

last year, that this is pretty much what he does full time; he always supported himself by 

doing something in the pediatrics department, or he was paid a substantial portion of his 

salary for running the IRB at City Hospital. The question is who pays for it, where does it 

fit into an institution? It's hard to raise money, there are no foundations, as you know, 

where you can go and say I'm interested in resolving this bioethical issue. 

SWAZEY: And, it's  interesting that more and more places are starting Masters or PhD 

programs in bioethics . . .  
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Well, when Art started his program, I think he was very concerned about that, and 

what they do is disclosure. They say: you can come here and study bioethics, but we don't 

know what you're going to do with it or whether you can get a job. The field is inherently 

interesting. Nothing ever goes away, as you get older, you have to remember that there are 

people who never heard this stuff before. The thing that makes a teacher a good teacher is 

to realize that you have an audience who really haven't heard this, although you've heard it 

25 times. And they're thinking brain death, wow, isn't that interesting, that's how people 

die. It gets harder to do the longer you're in a field because stuff begins it seem obvious, 

you've explained it 25 times now, but you realize they've never heard it before. 

SWAZEY: Going back to the third generation say of health law or the second, or wherever we 

are, you said you don't find it easy to come up with names. 

GLANTZ: Yeah, I don't think I could come up with a name. There is a young women, who I 

met a few years ago, named Jessica Berg, who really has done work in law and psychiatry. 

She was at U.Mass and is now at the AMA Group, the Emmanuels. She is very, very smart 

and very good and she is trying to make a place for herself. She had a fellowship. But off 

hand, for lawyers, I really can't think of a name. 

SWAZEY: How are people who have JD's  that are working primarily as bioethicists, like 
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Nancy Dubler. How do you view somebody like that? 

GLANTZ: I think ofNancy as a bioethicist and I think she thinks of herself as a bioethicist. 

Doesn't she have a book like Ethics at the Bedside? Something of that sort, so I think she 

sees herself more in that way. And I have to say, and I don't say this in any disrespect at all, 

that if I was looking for people to write a brief for me someplace, I 'm not sure that Nancy 

Dubler's name would appear on my list. To have a very scholarly discussion about any of 

these issues, I would be very delighted to have Nancy Dubler on any panel that I was on. 

SWAZEY: How about someone like Alex Capron? 

GLANTZ: Alex is a hotter one for me. I think of Alex as primarily lawyerly more then 

bioethically. I think ofthe association of all these various commissions, like the President's 

Commission, although it had an ethical component. He teaches at a law school, more law-

like stuff. It was interesting that he took over the column in the Hastings Center Report on 

law and ethics and he's doing first rate, and he is an important part ofhistory of bioethics 

and his work with Jay Katz as important. But he seems less apparent in the field since he's 

moved to California, I don't know if it's a coast thing. So, is all of this primarily an East 

Coast phenomenon? I'm trying to think of the law people, and I think it's more of an East 

Coast phenomenon then a West Coast phenomenon. You have Robertson in Texas and Lo 
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1050 in San Francisco, for bioethicists. 

1 05 1  SWAZEY: You don't have any major bioethics centers in the west. Seattle is just AI Jansen, 

1 052 essentially, and Alex's program is Alex. There is no major institution on the west coast. 

1053 GLANTZ: Yes, I don't see anything really coming out of there, coming out of Alex's group. 

1 054 You think of stuff coming out of Caplan's  group or the Kennedy Institute. I mean usually 

1 055 stuff starts on the west coast and moves east. Bioethics started here, and more or less stayed 

1 056 here. 

1 057 END OF INTERVIEW 




