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Introduction 

“Make No Law” 

 The First Amendment to the Constitution of the United States of America declares that 

“Congress shall make no law...abridging the freedom of speech.”1 It is, in theory if not in fact, a 

simple enough dictum; yet for over two centuries, the judiciary has struggled to interpret and 

apply this guarantee of free speech. Ironically, much of the difficulty of the First Amendment 

lies in its simplicity: each word contains a multitude of meanings and a world of ambiguity. Does 

“no law” mean no unreasonable law, as posited by Justice Felix Frankfurter?2 Or does “no law” 

truly mean “no law,” as Justice Hugo Black famously asserted?3 Does compelled speech count as 

“abridgment,” or only censorship? And—perhaps most pressingly—what qualifies as “speech”? 

 That urgent question lies at the heart of the First Amendment and at the core of myriad 

Supreme Court cases involving the Free Speech Clause. For years after the ratification of the 

First Amendment, a conservative4 Supreme Court interpreted “speech” to include only verbal 

and written communications, a straightforward reading of the text of the Amendment. Yet 

throughout the 20th century, an increasingly libertarian Court expanded the definition of 

“speech” to include other communicative acts. Beginning in 1931, the Court took on a string of 

cases involving flags, draft cards, and armbands that forced the justices to confront the 

distinction between pure speech—that is, verbal or written expression—and non-verbal 

communicative actions.  

                                                
1 U.S. Const. amend. I. 
2 Newman, Hugo Black, 508.  
3 Roger K. Newman, Hugo Black: A Biography (Fordham: University Press, 1997), 506. 
4 The term “conservative” is used here to describe a jurisprudential philosophy that disfavors individual rights and 
civil liberties.  
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 This thesis will track the progression of cases from 1931 to 1989, exploring the 

circumstances surrounding each one and the evolving legal doctrines designed to protect 

communicative actions. From waving red flags to burning draft cards to setting American flags 

aflame, each case is fundamentally intertwined with its own moment in history—and each 

outcome is, in a very real sense, influenced by that moment. These interactions between legal 

and cultural history can reveal how societal factors contributed toward the Court’s broadened 

notion of the Free Speech Clause. In particular, the escalating vitriol of political protestors tested 

(and ultimately expanded) the limits of First Amendment protections. As protestors adopted new 

methods of demonstrating their dissent, the Court hastened to protect their expression, grasping 

that a more restrictive interpretation of the Free Speech Clause would muffle important societal 

debate. The justices also let their own views of the issues in question affect their votes, as 

revealed by their personal notes, memos, correspondences, and draft opinions. 

 Symbolic Speech: An Ambiguous Description of an Ambiguous Act 

 Before delving into the history of First Amendment protections for symbolic speech, it is 

necessary to define that vague and somewhat contradictory term. Symbolic speech need not 

involve a specific symbol,5 nor need it involve words. In some instances, symbolic speech may 

encompass words that act as symbols.6 And while symbolic speech implies some communicative 

aspect, that communication may be so ambiguous as to be incomprehensible to witnesses.7  

 A more precise term for symbolic speech, then, might be “speech acts.” This phrasing 

hints at a key aspect of symbolic speech: it involves conduct, not merely words, text, or images. 

                                                
5 Nude dancing, for instance, was declared to be symbolic speech by the Court in Erie v. Pap’s A.M., 529 U.S. 277 
(2000).   
6 In Cohen v. California, 403 U.S. 15 (1971), a man wearing a jacket that read “Fuck the Draft” was considered by 
several justices to be engaging in symbolic speech. 
7 In Texas v. Johnson, 491 U.S. 397 (1989), Chief Justice Rehnquist wrote that Johnson’s act of burning a flag was 
too primitive and vague to qualify for First Amendment protections.  
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The government, of course, has a much freer hand in regulating conduct than it does in 

regulating speech, contributing to the difficulty balancing act the Court must perform when 

protecting symbolic speech. Yet the term “speech acts” is also imprecise due to its breadth: hate 

speech and pornography have been labeled “speech acts” by certain legal scholars under the 

theory that they cause direct physical and emotional harm.8  

 Finally, compounding the ambiguity of symbolic speech, the Court has provided different 

definitions to fit different cases. The early symbolic speech cases, Stromberg v. California 

(1931) and West Virginia Board of Education v. Barnette (1943), make no direct mention of 

“symbolic speech” at all. The term was first defined in United States v. O’Brien (1968), but was 

later augmented and altered, while the standards laid out in O’Brien were applied only loosely to 

future cases. A concise and precise definition of symbolic speech, then, can best be gleaned from 

a combination of these cases: an act qualifies as symbolic speech when it is performed 

specifically for its communicative aspects; when it is fundamentally expressive; and when it does 

not directly injure another person. Cross burning perfectly satisfies each of these categories 

(although it will not be addressed extensively in this thesis because it is not often utilized as a 

political protest). In Virginia v. Black (2003), a plurality of the Court struck down a Virginia 

statute banning all forms of cross burning and reversing the conviction of Barry Black, who 

burned a cross to display his racism. The Court found that Black’s display was undertaken to 

communicate a message; that he burned his cross to express his hatred (not to intimidate others); 

and that he did not harm any bystanders.9 Such an act, then, is a paragon of symbolic speech.  

  

                                                
8 Catherine McKinnon, for instance, has argued that even viewing pornography constitutes an act of violence against 
women, allowing such viewership to be shoehorned into the “speech act” category. See Catherine MacKinnon, 
“Pornography, Civil Rights, and Speech,” Harvard Civil Rights-Civil Liberties Law Review 1, 19 (1985): 15. 
9 Virginia v. Black, 538 U.S. 343 (2003).  
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Protest Culture and Vitriolic Dissent 

 “Speech is powerful,” Chief Justice John Roberts wrote in Snyder v. Phelps, a case 

involving hate speech at a fallen marine’s funeral.10 “It can stir people to action, move them to 

tears of both joy and sorrow, and...inflict great pain.” As powerful as the written word can be, its 

forcefulness may be augmented when combined with action. This fact was well understood by 

protestors throughout the tumultuous twentieth century, as well as by those who would stifle 

their expression. A critical aim of this paper is to analyze why the justices came to broaden 

protections for symbolic speech, examining how the nature of the protests themselves influenced 

the justices’ decisions.  

 The plurality of these protests—and the cluster of cases that formally codified First 

Amendment protections for symbolic speech—arose in response to American involvement in the 

Vietnam conflict. That conflict produced dissent on a level more robust and widespread than the 

country had seen since the Civil War, compelling the Court to reconsider the Constitution’s 

promise of free speech. Angry protestors did not merely shout calumnies about heads of state in 

public: they acted on their fury by burning draft cards, desecrating flags, and stitching profane 

objections into their garb. This level of brazenness was novel; the notion of communicating 

dissent through action, however, was not. When searching for precedent, the Court was able to 

cite Stromberg v. California (1931) —the inaugural symbolic speech case—as well as West 

Virginia State Board of Education v. Barnette (1943), its expansive successor. The former case 

sprung from the anti-radical paranoia of the first Red Scare of 1919-1920. The latter arose during 

World War II, when a lack of patriotism was equated with subversion. Yet in both cases, the 

                                                
10 Snyder v. Phelps, 562 U.S. ____, 2011 (slip opinion).   
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Court lent greater weight to the importance of individual expression than to fleeting societal 

biases.  

 Although it remains a cornerstone of symbolic speech jurisprudence, the legal reasoning 

behind Stromberg v. California is somewhat rudimentary in light of later cases. The case arose 

after Yetta Stromberg, a Young Communist League camp counselor, was arrested for raising a 

red flag in support of communism and implicit disapproval of American capitalism. Stromberg 

found herself convicted under a California law proscribing any display of a communist flag, 

passed in response to the Red Scare of 1919-1921.11 The Supreme Court overturned Stromberg’s 

conviction, ruling by a 7-2 majority that the law was unconstitutionally vague and overbroad. 

The case marked an extraordinary turning point in First Amendment jurisprudence, yet nowhere 

in Chief Justice Charles Evans Hughes’ opinion is the question of speech versus conduct even 

mentioned. Hughes simply assumes that display of a flag qualifies as “speech,” never 

distinguishing it from spoken words or print.12 Not for over a decade would symbolic speech 

gain recognition as a discrete category of expression protected by the First Amendment, in West 

Virginia v. Barnette. 

 From the moment it was first announced in 1943, Barnette was immediately recognized 

as one of the most powerful defenses of free speech ever penned. It remains a cornerstone of 

First Amendment jurisprudence today, as well as a fulfillment of the ideas tacitly proposed by 

the Stromberg court. In 1942, the West Virginia Board of Education mandated that all teachers 

and students “shall be required to participate in the salute honoring the Nation represented by the 

Flag; provided, however, that refusal to salute the Flag be regarded as an Act of insubordination, 

                                                
11 The law specifically forbade the display of such a flag “as a sign, symbol or emblem of opposition to organized 
government or as an invitation or stimulus to anarchistic action or as an aid to propaganda that is of a seditious 
character.” 
12 Stromberg v. California, 283 U.S. 359 (1931). 
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and shall be dealt with accordingly.”13 The Board had been emboldened by the Court’s ruling in 

Minersville School District v. Gobitis announced only two years prior, which the Court rejected 

the claims of two Jehovah’s Witness schoolchildren, who argued that compulsory pledges 

impinged upon the free exercise of their religion. Justice Frankfurter, writing for a near-

unanimous Court,14 claimed that the state’s “right to awaken in the child’s mind consideration as 

to the significance of the flag” outweighed any potential religious objections.15  

 Three years in Barnette, following the retirement of two conservative justices and the 

change of heart of three others,16 the Court reversed Gobitis on free speech—not free exercise—

grounds. Finding that Jehovah’s Witness schoolchildren could not be compelled to salute the 

flag, Justice Jackson wrote that such a requirement “transcends constitutional limitations...and 

invades the sphere of intellect and spirit” protected by the First Amendment. Jackson went on to 

explain how a nonverbal act could qualify as speech: 

There is no doubt that, in connection with the pledges, the flag salute is a form of 
utterance. Symbolism is a primitive but effective way of communicating ideas. 
The use of an emblem or flag to symbolize some system, idea, institution, or 
personality, is a short cut from mind to mind.17 
 

Symbolic speech had found its way into American constitutional law, if not explicitly by name. 

Yet in comparison with later cases, Barnette was an easy case to decide. The dissent in question 

was benign and non-confrontational; it was made challenging only by the patriotic frenzy of the 

period, as the country faced the darkest days of World War II. Refusal to salute a flag might, in 

                                                
13 West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943). 
14 Only Justice Harlan Fiske Stone dissented. 
15 Minersville School District v. Gobitis, 310 U.S. 586. Frankfurter based his opinion entirely on the Free Exercise 
Clause of the First Amendment, dismissing any free speech concerns as irrelevant to the case.  
16 Justices Hughes and McReynolds were replaced by Justices Jackson and Rutledge; Justices Black, Douglas, and 
Murphy switched their votes, for reasons to be discussed in chapter two. 
17 West Virginia v. Barnette, 319 U.S. 624 (1943). Note that the term “symbolic speech” is never used in Jackson’s 
opinion. 
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peacetime, be seen as a harmless “eccentricity,” an “abnormal attitude.”18 Through the lens of a 

bloody war, however, this simple act of dissent become treasonous subversiveness. Between 

Gobitis and Barnette, Jehovah’s Witnesses across the country faced escalating persecution and 

violence, as Americans perceived their intolerance to be validated by the Court. It was this 

intimidation that led to three members of the Court switching their vote in Barnette.19 No case 

exists in a historical vacuum, but Barnette is exceptionally illustrative of the deep connection 

between symbolic speech and the society that produces (and punishes) it.  

 Emboldened by Stromberg and Barnette, the Warren Court (and the early Burger Court) 

brought the legal philosophies of these early cases to their logical conclusion in the Vietnam 

protest cases. First, in U.S. v. O’Brien (1968), the Court found that the government could 

proscribe the burning of a draft card20—while laying out firm guidelines for the protection of 

symbolic speech. Writing for the Court, Chief Justice Earl Warren stated that  

A government regulation is sufficiently justified if it is within the constitutional 
power of the Government; if it furthers an important or substantial governmental 
interest; if the governmental interest is unrelated to the suppression of free 
expression; and if the incidental restriction on alleged First Amendment freedoms 
is no greater than is essential to the furtherance of that interest.21 
 

The third and fourth prongs of the so-called “O’Brien test”22 marked a revolutionary moment in 

American constitutional law. In spite of Stromberg and Barnette’s firm safeguards for certain 

kinds of expressive conduct, never before had the Court granted such legitimacy to the notion 

                                                
18 West Virginia v. Barnette. 
19 A legend exists that Justices Hugo Black and William O. Douglas confessed to changing their votes after “reading 
the newspaper”; however, this is likely scurrilous lore fabricated by an incensed Frankfurter upon learning of the 
switch. See Bruce Allen Murphy, Wild Bill: The Life and Legend of William O. Douglas (New York: Random 
House, 2003), 202. 
20 David Paul O’Brien had burnt his draft card in protest of the Vietnam War.  
21 United States v. O’Brien, 391 U.S. 367 (1968). The “O’Brien test” will be explored in greater detail in chapter 
four.  
22 That is to say, the stipulations that conduct restrictions must be unrelated to free expression and must be “no 
greater than necessary” to further the government’s interest.  



 8 

that action and expression could be woven too tightly together to distinguish between the two. 

Based on minimal precedent, Warren had thrust the Court into the arena of protecting conduct 

under an Amendment explicitly designed to safeguard speech. 

 In two cases over the next three years, the Court loosely applied the O’Brien test to 

further instances of expressive conduct.23 In Tinker v. Des Moines School District, Justice Abe 

Fortas ruled that two students who wore black armbands to protest the Vietnam War were 

protected by the First Amendment. Intriguingly, Fortas spilled little ink elucidating the 

distinction between actual speech and expressive conduct, writing that “the wearing of armbands 

is ‘symbolic speech’ which is ‘akin to ‘pure speech’ and therefore protected by the First and 

Fourteenth Amendments.”24 Whereas one year prior, Warren had taken great pains to distinguish 

pure speech and symbolic speech, in Tinker Fortas dismissed the difference by calling the two 

“akin.”  

 Finally, in a case that blurred the line further between speech and conduct, the Court 

confronted the potential symbolism of words in Cohen v. California (1973). Paul Robert Cohen 

was convicted of “maliciously and willfully disturbing the peace” after wearing a jacket 

displaying the words “Fuck the Draft” into a Los Angeles County Courthouse. In an opinion by 

the reliably conservative Justice John Harlan II, the Court reversed his conviction, arguing that 

Cohen’s “conduct” was solely “the fact of communication...Cohen used to convey his message to 

the public.” Cohen was punished for pure speech, Harlan claimed, not for “any separately 

identifiable conduct,” and pure speech cannot be censored based exclusively on its content.25 A 

dissent by Justice Blackmun found otherwise, stating that “Cohen’s absurd and immature 

                                                
23 As we shall see, this test was often applied in spirit if not in precise letter.  
24 Tinker v. Des Moines Independent Community School District, 393 U.S. 503 (1969). The importance of the 
Fourteenth Amendment in the application of the First Amendment will be discussed in chapter one.  
25 Cohen v. California. 
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antic...was mainly conduct and little speech.”26 Three members of the Court, then, considered 

Cohen’s actions “symbolic speech”—and saw it thus censorable.27 After only several years of the 

Burger Court, protections for symbolic speech stood at a bare majority.28  

 That majority would be tested in perhaps the most infamous symbolic speech case that 

the Court has ever faced, Texas v. Johnson. The Johnson Court faced a quandary that justices 

had been avoiding for decades: can flag burning, consistent with the Free Speech Clause of the 

First Amendment, be proscribed?29 Although the case reached the Court in 1989, the act in 

question was committed at a protest of the 1984 Republican National Convention in Houston, 

where Gregory Lee Johnson was arrested (and later convicted) for burning a flag in objection to 

Reagan’s military policies. Reversing his conviction, Justice William Brennan wrote for the 

Court30 that Johnson’s actions were “expressive conduct” with “sufficient communicative 

elements” to qualify for First Amendment protections. Brennan’s opinion was sweeping and 

forceful, stressing the importance of protecting Johnson’s “highly symbolic conduct” in order to 

ensure greater freedom to dissent.31  

                                                
26 Cohen v. California. 
27 While four justices dissented, Justice Byron White joined only part two of Blackmun’s dissent, which dealt with a 
technical legal question largely inapposite to the First Amendment concerns discussed here. Justice White’s support 
for symbolic speech protections, however, were weak at best, and his concurrence in Tinker made clear that he 
found much expressive conduct censorable under the Free Speech Clause.   
28 Harlan would die soon after Cohen v. California, to be replaced by Justice William Rehnquist, who did not 
support First Amendment protections for symbolic speech. Chief Justice Warren and Justice Fortas, two great 
protectors of symbolic speech, left the court in 1969, replaced by Chief Justice Burger and Justice Blackmun. Burger 
never supported symbolic speech; Blackmun only came to support it in the later years of his tenure. This meant that, 
between Cohen and Texas v. Johnson, support for symbolic speech stood at a tenuous majority.  
29 The Court had, prior to Johnson, never directly confronted the issue of flag desecration. It came close in Street v. 
New York, but ultimately dodged the central question, ruling that pure speech against the flag could not be censored 
and leaving the issue of flag burning for another day. Four justices dissented; oddly, Black, Fortas, and Warren—
three of the Court’s most reliable liberals—flatly professed their belief that flag burning could be banned.  
30 An unexpected coalition of justices made up the Johnson majority: liberal justices Brennan and Marshall were 
joined by Blackmun (a late convert to civil libertarianism), Scalia (a fiery conservative), and Kennedy (a swing voter 
with a fixation on free speech).  
31 Texas v. Johnson, 491 U.S. 397 (1989). 
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 When Johnson was announced, it caused an immediate uproar among both politicians 

and the public. Congress nearly passed a constitutional amendment banning flag burning, while 

President George H. W. Bush, echoing public opinion polls, condemned the ruling. Although the 

amendment failed, Congress did pass a federal statute outlawing flag desecration—which was 

overturned the next year in United States v. Eichman (1990).32 If anything, this outraged 

response confirmed the necessity of the ruling. Symbolic speech is a potent form of dissent 

precisely because of its power to provoke fury, to present dissent in its most primal, vitriolic 

form. In a memo to Justice Brennan, Justice Harry Blackmun referred to Johnson as “a little 

(big?) case.”33 It is easy to see what he means. In one sense, protecting Johnson’s action merely 

ensured that protestors could continue to partake in this fiery form of dissent. In another, 

however, Johnson brought over a half-century of First Amendment jurisprudence to fruition. If 

flag burning may be seen as the ultimate form of political protest, then protection for it is surely 

the ultimate commitment to freedom of speech.   

 Methodology 

 The purpose of this thesis is twofold. As a study of legal history, the thesis will explore 

the development of symbolic speech in American jurisprudence, tracing the constitutional 

doctrines that guided the aforementioned cases. Yet my analysis will begin—not end—with an 

exploration of legal history. Each of these cases is linked to the circumstances that produced it: 

the Red Scare, World War II, the U.S. war in Vietnam, and the Reagan Revolution. Through a 

study of the societal circumstances surrounding each case, I will illustrate the influence of the 

era’s political and cultural trends on the protests in question. And by examining the personal 

                                                
32 That case resulted in the same 5-4 split as Johnson, with the same legal reasoning on both sides, and thus merits 
little additional discussion. 
33 Join Memo, Box I:813 Folder 88-155, Papers of William J. Brennan, Library of Congress. 
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papers, memos, and draft opinions of the justices, I will also demonstrate the causal relationship 

between the protests and the rulings, noting that as dissent grew in vitriol, the Court became 

increasingly willing to extend protections to dissenters’ symbolic speech.  

 Chapter One (p. 12) will provide a brief overview of the history of the First Amendment, 

from its ratification to its dormancy to its revival by Oliver Wendell Holmes, Jr. and Louis 

Brandeis. Chapter Two (p. 26) will explore the first Red Scare in conjunction with Stromberg, 

explaining how paranoia and patriotism combined to create the cultural tinderbox that produced 

the decisions. Chapter Three (p. 39) will explore Barnette will as a vital precursor to later First 

Amendment cases. Chapter Four (p. 52) will deal directly with O’Brien, delving into the justices’ 

personal reflections on the war in order to elucidate how that broad decision came to be. Chapter 

Five (p. 70) will study Tinker and Cohen, the war-related cases released in the wake of O’Brien. 

Chapter Six (p. 79) will trace the history of flag burning laws, culminating in an investigation of 

the most important flag burning cases (Johnson and Eichman). I will conclude (p. 89) with an 

overview of the relationship between symbolic speech jurisprudence and American history, 

discussing how the First Amendment expands and contracts with the ebb and flow of popular 

tolerance for unpopular speech. 

 My goal in this thesis is not simply to laud the Court for its expansion of the First 

Amendment between Stromberg and Johnson, but to critically analyze its reasons for doing so. I 

must disclose, however, that I view this development in a positive light. I have a profound 

admiration for the First Amendment, and I consider protections for symbolic speech to be 

fundamental to the principle of free speech. It is from this perspective that I approach the topic, 

and I ask the reader in advance to forgive any perceived partiality. 
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Chapter One 

Colonial Censorship: Blasphemy, Religious and Political 

 Freedom of speech in the United States was birthed by the First Amendment on 

December 15th, 1791. In its breadth and absolutism, the First Amendment had no predecessors 

in global jurisprudence. Prior to its ratification, all of the colonies placed stark restrictions of 

civil liberties, particularly free speech and free exercise of religion. Most censorship laws from 

this period were modeled after the British system, which strictly punished both “blasphemous 

libel” and “seditious libel.” Although the former deals with religion and the latter pertains to 

government, both laws functioned primarily as a way of stifling political dissent in an era when 

church and state were inextricably intertwined. Blasphemous libel, a cornerstone of English 

common law used in Britain to punish apostates of the Church of England, was adopted by the 

Puritan colonies from their inception.34 The General Court of Massachusetts, for instance, ruled 

that punishing “damnable heresies” was part of the “civil authority” of the state—revealing how 

integral religious conformity was to the Puritans’ notions of sound governance. In southern 

colonies, where the Church of England still reigned supreme, blasphemous libel was similarly 

forbidden.35 

 Although they were defined differently, seditious libel laws were designed with to 

achieve a similar purpose: uniformity of thought. Governors and assemblies, once installed in 

office, inflicted these laws upon the citizens of every colony in an effort to perpetuate their 

power. A loosely defined term whose danger lies in its ambiguity, seditious libel could be 

                                                
34 Leo Pfeffer, Church, State, and Freedom (Boston: Beacon Press, 1967), 75. This is somewhat ironic. Puritans had, 
of course, been punished themselves under the charge of “blasphemous libel” in their mother country. Now, having 
crossed the ocean in search of religious freedom, they inflicted the same punishment on dissenters to their own 
religion.  
35 Pfeffer, Church, State, and Freedom, 77. While northern colonies merely exiled libelers, southern colonies took a 
more colorfully brutal approach, often impaling libelers’ tongues or having them publicly whipped.  
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defined as any speech disparaging the government.36 Such laws gave colonial authorities a free 

hand to stifle dissent of even a trivial nature. Prosecutions for both seditious and blasphemous 

libel dropped off as the 18th century progressed, but both laws remained enforced up until the 

American Revolution.  

 It is now widely agreed that the First Amendment was written and passed in part to strike 

seditious and blasphemous libel from American jurisprudence.37 The history of its ratification is 

well-known but worth reiterating briefly: after the drafting of the Constitution in the so-called 

Constitutional Convention in 1787, Congress sent the document to the states for ratification. 

Passage was uncertain; a group opposing strong federal power, the Anti-Federalists, were 

battling with the Federalists to scuttle the proposed constitution. In order to appease the Anti-

Federalists, those in favor of the Constitution (particularly its signers) promised to pass a list of 

enumerated rights of each American—the eventual Bill of Rights. Following this assurance, the 

Federalist argument won the day, and each of the thirteen colonies ratified the Constitution.38 

 One of these enumerated rights dealt with freedom of speech and religion. As originally 

proposed by James Madison, this amendment contained three sections of expansive guarantees 

that were eventually whittled down to a single sprawling sentence. Madison followed this 

amendment with a critical addendum that “No State shall infringe the equal rights of conscience, 

nor the freedom or of the press...”, thus applying these restrictions not only to the federal 

government, but also to each state. His supplement was rejected by the Senate, meaning that the 

                                                
36 Leonard Levy, Freedom of Speech and Press in Early American History: Legacy of Suppression (New York: 
Harper & Row, 1963), 22-23. Virginia defined such libel as “scandalous, mutinous, and seditious,” Maryland 
“mutinous and seditious.” All seditious libel statutes were equally vague and broad.  
37 As shall soon be discussed, this fairly obvious fact was rejected by the Court for many decades. It was first 
advanced by Justice Oliver Wendell Holmes, then popularized by Justice Hugo Black. Seditious libel was not ruled 
absolutely unconstitutional until 1963, in Sullivan v. The New York Times Company, 376 U.S. 254 (1964). 
38 Leonard Levy, Freedom of Speech and Press in Early American History, 222. 
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amendment now left each state the unlimited power to restrict freedom of speech.39 This 

weakened version was ratified, along with the rest of the Bill of Rights, by three-fourths of the 

states by December of 1791.40  

A Dormant Promise and the Due Process Revolution 

 In a young country with an even younger Constitution, the dictate of free speech was an 

incredibly lofty goal. It is no surprise, then, that it was violated less than a decade after the First 

Amendment's ratification by the infamous Sedition Act.41 Passed during an undeclared war with 

France, the Sedition Act was designed to muffle criticism of President John Adams, a Federalist, 

during what he perceived to be a time of national crisis. Twenty-four Republican editors, one 

congressman, and a number of publishers were charged under the Sedition Act. Several were 

jailed and appealed, though no court recognized the Act’s unconstitutionality. Jefferson, an anti-

federalist and staunch defender of free speech, quickly pardoned the Act’s victims upon 

assuming the presidency, and Congress later reimbursed at least one of its targets.42 However, 

the prosecution under the Sedition Act was never appealed to the Supreme Court, which 

retroactively overturned the law in 1963.  

 The next major challenge to freedom of speech was also a challenge to the fabric of 

nation: slavery. Abolitionists in Southern states faced jail time merely for advocating their views; 

in Virginia, to “advise the abolition of slavery” was punishable by a $200 fine and three years in 

                                                
39 Leonard Levy, Freedom of Speech and Press in Early American History, 222. This power was technically ended 
by the ratification of the 14th Amendment, although the Court did not apply the First Amendment to the states until 
1925 in Gitlow v. New York, 268 U.S. 652 (1925) (in which the Court still rejected an obviously valid free speech 
claim). 
40 As originally drafted, the First Amendment was not actually first, but third. However, the states failed to ratify the 
first two (fairly arcane) proposed amendments, leaving the First with numerical primacy. The proposed twelve-
amendment can be seen at the National Archives in Washington, D.C. 
41 The Sedition Act was passed in conjunction with the Alien Act, restricting immigration and limiting the rights of 
aliens; however, the latter act does not pertain to the Free Speech Clause and thus will not be discussed here. 
42 Levy, Freedom of Speech, 222. 
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prison.43 Citizens of the North saw similarly heavy-handed censorship once the Civil War began; 

Lincoln ordered at least two newspapers closed for publishing misleading anti-Union reports.44 

Following the war, Southern states continued to suppress speech that favored civil rights for 

blacks, labeling such advocacy seditious. 

 During these periods of suppression, the Court kept largely mum on the question of free 

speech, for two reasons. First, the contours of free speech were very loosely defined at this point. 

At no point had the Court explained exactly what the First Amendment meant. Most who 

considered the matter concluded that it merely perpetuated English Common Law; this meant 

that seditious libel remained a punishable offense. And the crime of seditious libel, as previously 

discussed, is so vague as to encompass virtually anything deemed subversive by the state. 

Second, the First Amendment still applied exclusively to the federal government—it famously 

begins with the command that “Congress shall make no law.” Any state, county, or municipality, 

then, was free to write and enforce the most repressive restrictions and free speech without 

violating the Constitution.  

 This freedom to suppress changed, in theory if not in reality, with the passage of the 

Fourteenth Amendment. That sweeping amendment was almost certainly designed to apply the 

Bill of Rights to each state, a process known as incorporation. However, the proposed 

amendment was stripped of any specific reference to the Bill of Rights during Congressional 

debate. Instead, the version of the amendment ratified by the states contained the notoriously 

vague Due Process Clause, stating that “no State shall...deprive any person of life, liberty, or 

                                                
43 Freedom of the Press from Hamilton to the Warren Court, ed. Harold L. Nelson (Indianapolis: Bobbs-Merrill, 
1967), 175.  
44 Freedom of the Press from Hamilton to the Warren Court, 230. These papers, the World and the Journal of 
Commerce, claimed that Lincoln was poised to expand the draft. This was not traducement, but rather confusion; 
both papers had believed a hoax.  
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property without due process of law.”45 The task of defining this promised “liberty” sparked one 

of the greatest judicial controversies of the 20th century. Some justices felt “liberty” included 

only those rights fundamental to the Constitution, while others believed it incorporated the entire 

Bill of Rights.46 Although this debate continues today,47 the Court spent much of the 20th 

century incorporating most of the first eight amendments.48 And by the time the Court decided 

Stromberg, the justices unanimously agreed that the Free Speech Clause, at the very least, 

applied to the states.  

The Rebirth of Free Speech 

 But did they agree what the Free Speech Clause actually meant? Probably not—at least 

not according to the Court’s rulings involving radical activists in the early 20th century. The very 

fact that the Court addressed the First Amendment issues at hand, however, could be seen as 

progress. In the previous century, such claims would probably have been dismissed 

automatically. Yet the Court’s record in the years surrounding the First Red Scare are not 

gratifying from a civil libertarian perspective.49 The specifics of this era will be detailed in the 

following chapter; more apposite to this overview of the First Amendment are three cases that 

resulted from the anti-radical panic: Schenck v. United States (1919), Abrams v. United States 

(1919), and Whitney v. California (1927). In these three crucial cases, a majority of the Court 

                                                
45 U.S. Const. amend. XIV. 
46 Newman, Hugo Black, 352-353. Justice Hugo Black was perhaps the Court’s most vocal proponent of complete 
incorporation. 
47 For instance, Justice Clarence Thomas believes the Establishment Clause—barring the government from 
recognizing an established religion—applies only to the federal government. Q.v. Newdow v. United States 
Congress, Elk Grove Unified School District, et al., 542 U.S. 1 (2004). 
48 The ninth and tenth amendments, though technically part of the Bill of Rights, do not confer individual rights and 
thus are irrelevant to incorporation. Moreover, several rights involving criminal and civil trials have not been 
incorporated to the states; they are irrelevant to this thesis.  
49 By “civil libertarianism,” I mean only the support of civil liberties, e.g., freedom of speech and freedom of 
religion. I do not mean to implicate more modern, political definitions of the label. 
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defined the narrow boundaries of free speech as they had been theretofore interpreted, while two 

justices wrote dissents that would come to define the Free Speech Clause for the rest of the 

century. 

 The first of these cases, Schenck v. United States (1919), is actually somewhat typical for 

its time. Writing for a unanimous court, Justice Oliver Wendell Holmes upheld the conviction of 

a socialist under the Espionage Act of 1917, a resurrection of the 1798 Alien and Sedition Acts 

designed to aid the war effort by punishing spies and dissenters alike. The most infamous part of 

the law, a 1918 amendment sometimes called the Sedition Act, included a clause proscribing any 

statements made “to cause insubordination, disloyalty, mutiny, refusal of duty, in the military” or 

to “obstruct the recruiting or enlistment service of the United States.”50 The penalty for violating 

Section 3—which was repealed in 1921—was $10,000, twenty years in prison, or both.  

 Prison was Charles Schenck’s sentence after he distributed leaflets decrying the draft as 

unconstitutional. This retribution posed no problems for Holmes, who wrote that such activities 

presented a “clear and present danger” that could be constitutionally censored.51 This “clear and 

present danger” test seemed, at the time, to neatly summarize the Court’s scant, restrictive 

precedents regarding free speech. In a very real sense, it was as ambiguous as “seditious libel,” 

giving the Court free reign to restrict any speech it felt could pose an imminent threat to the 

country. Through the proper lens, of course, any speech could be viewed this way, and so 

                                                
50 Ch. 30, tit. I § 3, 40 Stat. 217, 219. 
51 Schenck v. United States, 249 U.S. 47 (1919). In the same opinion, Holmes stated his famous hypothetical of 
falsely shouting “fire” in a crowded theater. Often lost in the retelling of this hypothetical, however, is the fact that 
Holmes here felt that advocating communism was analogous to falsely shouting “fire.” As we shall see, this view 
changed in a matter of months. 
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Holmes had functionally written the Court a blank check to cash in whenever and however it 

desired.52  

 This may not have been Holmes’ intent at the time; it certainly was not his desire eight 

months later, when the Court considered Abrams v. United States (1919). That case involved a 

situation similar to that in Schenck: the defendants, four refugees from Czarist Russia, had 

distributed pamphlets in English and Yiddish protesting the American government’s opposition 

to the Bolsheviks. The refugees proposed a general strike until America withdrew from Russia—

and three found themselves sentenced to two decades in prison for allegedly interfering with the 

war against Germany.  

 Proclaiming that such actions presented a clear and present danger to the United States 

government, seven members of the Court upheld the dissidents’ twenty-year prison sentences.53 

This resolution, however, was not unremittingly bleak, for though the facts of the case were 

analogous to those in Schenck, two justices, including its author, had defected from its censorial 

tenets. Joined only by Brandeis, Holmes’ dissent in Abrams nonetheless marked an epochal 

turning point in America constitutional law. Contained within Holmes’ twelve-paragraph opinion 

was a startlingly inventive and newly broad interpretation of the Free Speech Clause and its basic 

tenets. “Persecution for expression of opinions,” Holmes stated drolly, “seems to me perfectly 

logical”: 

To allow opposition by speech seems to indicate that you think the speech 
impotent...But when men have realized that time has upset many fighting faiths, 

                                                
52 Holmes used this blank check in two other opinions decided at the same time as Schenck. In Debs v. United 
States, 249 U.S. 211 (1919), Holmes and a unanimous Court upheld the conviction of socialist leader and five-time 
presidential candidate Eugene V. Debs, who had protested the draft in a public speech. And in Baer v. United States, 
249 U.S. 211 (1919), (also decided at the same time, by a unanimous Court), Holmes sustained the prison sentence 
of Dr. Elizabeth Baer, who had mailed pamphlets condemning America’s involvement in the war. These cases were 
decided by a simple reference to the Schenck opinion, released at the same time. 
53 The sole female defendant of the group actually received the lighter sentence of a mere fifteen years. See Anthony 
Lewis, Make No Law (New York: Vintage, 1992), 76-77. 
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they may come to believe even more than they believe the very foundations of 
their own conduct that the ultimate good desired is better reached by free trade in 
ideas—that the best test of truth is the power of the thought to get itself accepted 
in the competition of the market. […] While that experiment is part of our system 
I think that we should be eternally vigilant against attempts to check the 
expression of opinions that we loathe and believe to be fraught with death, unless 
they so imminently threaten immediate interference with the lawful and pressing 
purposes of the law that an immediate check is required to save the country.  
 

The peril of speech that could “imminently threaten” society is once again invoked, but Holmes’ 

conception of a true threat had obviously expanded over the prior eight months. Then, in 

Schenck, Holmes spoke vaguely of the “proximity and degree” of “substantive evils,”54 with the 

strong implication that such evils might include basic dissent. In Abrams, however, Holmes 

radically changed his tune. He still spoke of threats, but dismissed the notion that simple anti-

American propaganda could count as one. 

 Had he stopped here, Holmes’ dissent would have been groundbreaking, not only for its 

lyricism, but also for its full-throated defense of even dangerously effective dissident speech. Yet 

Holmes continued, closing with a rebuke of the one tool most treasured by tyrants for keeping 

uniform the opinions of their subjects: 

I wholly disagree with the argument of the Government that the First Amendment 
left the common law as to seditious libel in force. History seems to me against the 
notion. I had conceived that the United States through many years had shown its 
repentance for the Sedition Act of 1798 by repaying fines that it imposed. Only 
the emergency that makes it immediately dangerous to leave the correction of evil 
counsels to time warrants making any exception to the sweeping command, 
“Congress shall make no law abridging the freedom of speech.” 
 

Holmes was right, of course, but he was also over forty years ahead of his time. The Court would 

not officially repudiate seditious libel until 1963,55 and at this early date, Holmes drew the 

                                                
54 Schenck v. United States. 
55 In Sullivan v. The New York Times Company. In the same opinion, the Court symbolically repealed the Federalist-
era Alien and Sedition Acts. 
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concurrence of only one other justice, Brandeis.56 Still, a thunderclap had sounded, and the view 

of the First Amendment that would ultimately be integral to protecting symbolic speech had 

found its way into law books—albeit in dissent.  

“Men Feared Witches and Burnt Women” 

 The final case in this foundational free speech trilogy, Whitney v. California (1927), was 

the last before the Court took up the issue of symbolic speech.57 In many ways, it was also the 

most important. Once again, seven members of the Court voted to crush dissidents’ rights, and 

once again, Holmes and Brandeis voiced a dissenting view.58 Unlike Holmes’ slightly ambiguous 

dissent in Abrams, though, Brandeis’ defiant opinion in Whitney was specific enough to light the 

fire that would soon illuminate the Court’s way to Stromberg.  

 Anita Whitney was a communist. That she never denied. She was also the niece of 

Supreme Court Justice Stephen Johnson Field and telegraph tycoon Cyrus West Field. Born into 

immense wealth and social esteem, Whitney attended Wellesley College and became involved in 

the women’s suffrage movement soon after. Then she began advocating for the overthrow of the 

U.S. government. Her opposition to World War I drove her to socialism, then communism, 

becoming a propagandist for the Communist Labor Party. This advocacy landed her in prison 

                                                
56 His dissent is also rather abstract, even cryptic—perhaps necessarily so. Holmes was essentially attempting to 
veer away from a doctrine (the clear and present danger test) that he himself had developed less than a year prior 
without completely disowning it (and thus appearing jurisprudentially mercurial). To do so, he retained the basic 
language of the clear and present danger test while severely limiting the scope of a legitimate “danger” by declaring 
that it must be “imminent” and “forthwith.” Accordingly, Holmes’ chastisement of the majority’s decision is slightly 
disingenuous. The Court was properly interpreting the clear and present danger test as previously explained by 
Holmes. It was simply no longer a test to which Holmes earnestly subscribed.  
57 Whitney was decided in 1927, Stromberg in 1931. Although the Schenck/Abrams/Whitney cases have been 
presented as a trinity here, several other free speech cases did reach the Court in the period between 1919 and 1931. 
But none of these cases, save Gitlow, laid the groundwork for protections for dissident symbolic speech to the same 
degree, and none made the same impact on American jurisprudence.  
58 Technically, Brandeis’ opinion in Whitney is a concurrence, though it reads as a dissent. The defendant’s 
challenge rested exclusively on the Fourteenth Amendment’s Due Process and Equal Protection clauses, not on First 
Amendment grounds. Brandeis and Holmes agreed that her arrest had not violated the 14th Amendment, and so 
concurred in the result, though they vigorously asserted that a First Amendment challenge would have succeeded.  
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under the California Criminal Syndicalism Act in 1919;59 she was convicted during a trial that 

coincided with the height of the First Red Scare.60   

 On appeal to the Supreme Court, Whitney attempted to prove that her 14th Amendment 

rights of Due Process and Equal Protection had been violated.61 No member of the Court agreed, 

but two—Holmes and Brandeis—found that her First Amendment rights had been violated. 

Brandeis, writing for both justices, began where Holmes left off in Abrams, picking up Holmes’ 

pioneering line of thought and developing it into a usable constitutional tool:  

Fear of serious injury cannot alone justify suppression of free speech and 
assembly. Men feared witches and burnt women. It is the function of speech to 
free men from the bondage of irrational fears. To justify suppression of free 
speech there must be reasonable ground to fear that serious evil will result if free 
speech is practiced. There must be reasonable ground to believe that the danger 
apprehended is imminent. There must be reasonable ground to believe that the 
evil to be prevented is a serious one.  

The definition of “reasonable ground,” of course, varies from person to person and age to age: 

the Federalists saw political dissent as reasonable grounds for censorship, Southerners felt the 

same way about abolitionist activism. In the years prior to Whitney, the Court had considered 

communist sympathy to be its own form of “clear and present danger.” Even Holmes’ Abrams 

dissent failed to elucidate a consistent test for the “serious” nature of the evil presented, as well 

                                                
59 The relevant portions of the Act read as follows: “Section 1. The term 'criminal syndicalism' as used in this act is 
hereby defined as any doctrine or precept advocating, teaching or aiding and abetting the commission of crime, 
sabotage (which word is hereby defined as meaning willful and malicious physical damage or injury to physical 
property), or unlawful acts of force and violence or unlawful methods of terrorism as a means of accomplishing a 
change in industrial ownership or control or effecting any political change. Sec. 2. Any person who: ... 4. Organizes 
or assists in organizing, or is or knowingly becomes a member of, any organization, society, group or assemblage of 
persons organized or assembled to advocate, teach or aid and abet criminal syndicalism; ...'Is guilty of a felony and 
punishable by imprisonment.” Excerpted from Whitney v. California. 
60 Summary of Whitney from Juliet Dee, “Whitney v. California,” in Free Speech on Trial, ed. Richard A. Parker 
(Tuscaloosa: University of Alabama Press, 2003), 36-37. 
61 Whitney’s appeal on Due Process grounds did not involve free speech claims and was an unlikely strategy on 
Whitney’s part. To appeal on Equal Protection grounds was equally strange; Whitney’s lawyers probably recognized 
their slim odds on free speech grounds (in light of Schenck and Abrams) and decided to hazard a different route.  
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as its imminence. Anticipating the haziness of these many amorphous phrases, Brandeis laid out 

his own vision of reasonableness, relying on the chasm between encouragement and action:  

Even advocacy of violation [of the law], however reprehensible morally, is not a 
justification for denying free speech where the advocacy falls short of incitement 
and there is nothing to indicate that the advocacy would be immediately acted on. 
The wide difference between advocacy and incitement, between preparation and 
attempt, between assembling and conspiracy, must be borne in mind. In order to 
support a finding of clear and present danger it must be shown either that 
immediate serious violence was to be expected or was advocated, or that the past 
conduct furnished reason to believe that such advocacy was then contemplated.  

 Here, finally, was a combination of Holmes’ civil libertarian philosophy with a workable 

vision of First Amendment jurisprudence. In a few crisp sentences, Brandeis laid the course for a 

“clear and present danger” test that preserved free speech while providing justices with a method 

of drawing the limits at incitement to violence. He also further justified this broadened notion of 

liberty in America, memorably proclaiming: 

Those who won our independence by revolution were not cowards…To 
courageous, self-reliant men, with confidence in the power of free and fearless 
reasoning applied through the processes of popular government, no danger 
flowing from speech can be deemed clear and present, unless the incidence of the 
evil apprehended is so imminent that it may befall before there is opportunity for 
full discussion. If there be time to expose through discussion the falsehood and 
fallacies, to avert the evil by the processes of education, the remedy to be applied 
is more speech, not enforced silence. Only an emergency can justify repression.  

 This powerful dictum remains the mantra of civil libertarians today: the proper response 

to “evil” speech is not censorship, but “more speech.” Fighting bad ideas with good ones lay at 

the heart of Holmes’ Abrams opinion, but it took Brandeis’ clarity to draw that lofty goal into a 

pragmatic rule. The groundwork had been laid for Stromberg and its progeny, and a new era of 

First Amendment interpretation had dawned. Holmes’ and Brandeis’ dissents would, of course, 

been even more monumental had they been majority opinions. But their mere existence, as well 
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as their insistence that dissident speech has value to democracy, foreshadowed the free speech 

metamorphosis to come.  

 The question remains, though: why did Holmes and Brandeis have this rapid change of 

heart? Like the dissents themselves, the answer is extremely relevant to the matter of symbolic 

speech as a whole. More so than perhaps any other constitutional issue, freedom of speech is 

tethered to its times. The First Amendment was likely ratified to end seditious libel 

prosecutions—a bête noire of the Framers, who were all, of course, dissidents themselves. The 

Alien and Sedition Acts were passed by federalists to keep federalists in power. The Espionage 

Act was either a misguided attempt to win the war or a cynical exploitation of an atmosphere of 

fear to crush dissent, depending on one’s outlook. In between the Abrams and Schenck opinions, 

Holmes’ outlook may have shifted from the former to the latter. A skeptic and a realist, Holmes’ 

jurisprudence prior to Abrams reflected a willingness to let the democratic process do its work 

unimpeded by an overbearing judiciary.62 

 But between the two Espionage Act cases, Holmes clearly decided that speech was 

unique.63 The rumblings of this view appeared soon after the release of Abrams and Debs. 

Writing to his socialist friend Harold Laski in 1919, Holmes noted: 

I hated to have to write the Debs case and still more those of the other poor devils 
before us...I could not see the wisdom of pressing the cases, especially when the 

                                                
62 Holmes earned his reputation as a progressive by endorsing the constitutionality of labor regulations, such as 
minimum wage, in an era when the Court routinely struck them down (dubbed the “Lochner era”). Holmes may not 
have seen these regulations as sage, but he generally felt the Constitution left the job of running society to elected 
legislators, not judges. See Missouri, Kansas & Texas Ry. Co. v. May, 194 U.S. 267 (1904): “[I]t must be 
remembered that legislatures are ultimate guardians of the liberties and welfare of the people in quite as great a 
degree as the courts.” 
63 Little documentation exists to explain Brandeis’ defection to Holmesian civil libertarianism. The two men were 
lifelong friends with similar views on the Constitution, and both generally sought to avoid fractured Court opinions. 
Perhaps Brandeis hesitated to dissent from an otherwise unanimous Court until he found support from his esteemed 
colleague, or perhaps Holmes simply convinced him to switch positions. We know at least that Brandeis also read 
the opinions of Hand and Chafee, as will soon be discussed.  
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fighting was over and I think it quite possible that if I had been on the jury I 
should have been for acquittal.64 
 

 It is doubtful, then, that Holmes was personally offended by Debs’ words, or those of the 

Schenck and Abrams defendants. He seems merely to have been concerned that such dissent 

could actually hamper the war effort. Yet once the war ended and the Red Scare began, Holmes 

clearly reevaluated this standpoint. His correspondence with Judge Learned Hand may have 

begun this transformation; the civil libertarian wrote Holmes that the “clear and present danger” 

test “will serve to intimidate—throw a scare into—many a man who might moderate the storms 

of popular feeling. I know it did in 1918.”65 Holmes also surely read Zechariah Chafee Jr.’s 

famous law review article “Freedom of Speech in War Time,” which argued that the First 

Amendment nullified sedition laws and that all discussion of public issues should be protected—

not just for the good of dissidents, but also for the good of the country, which needed robust 

debate to survive.66  

 Facing a sequel to Abrams in late 1919, Holmes had these ideas fresh in mind. He also 

stood farther away from the war that had spawned the convictions, and gazed upon the rise of 

Red Scare paranoia. Speech that presented a “clear and present danger,” he decided, could still 

be punished. But did these men and women actually pose that danger? The war was won, but still 

the dissidents rotted away in jail. This, Holmes decided, was not a form of liberty envisioned by 

the Framers of the Constitution. Examining the dissidents’ words—and delving into 

Constitutional history—Holmes revised his definition of genuine danger, championing a new 

theory of the First Amendment that would soon dominate American jurisprudence. The legend of 

                                                
64 Richard Polenberg, Fighting Faiths (Ithaca: Cornell University Press, 1999), 221-22. 
65 In Gerald Gunther, “Learned Hand and the Origins of Modern First Amendment Doctrine: Some Fragments of 
History,” Stanford Law Review 27 (1975): 757. 
66 Lewis, Make No Law, 75.  
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“Holmes and Brandeis, dissenting” was born, and the Court stood at the cusp of a free speech 

revolution.  

 Yetta Stromberg was about to fire the first shot.  
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Chapter Two 

The First Red Scare 

 The year 1919 was a bad one for dissent in the United States. On November 11 of the 

previous year, World War I had come to a close, thrusting several hundred thousands veterans 

into an undersized job market. They had fought in a war about which many Americans had 

doubts, and returned to a country in the midst of chaotic social change. Labor groups that had 

suffered shared sacrifice during the rush to produce wartime goods now stepped forth to claim 

their rewards. Blacks, who had migrated to the North to fill the sudden profusion of labor jobs, 

found themselves in steep competition with returning veterans, with both groups jostling for a 

dwindling number of positions.67 To compound matters, the balance of power in the world 

seemed to be teetering away from the United States: the Bolshevik revolution of 1917 called into 

question the United States’ supremacy on the international stage while planting the seeds of 

communist paranoia in many Americans’ minds. In a time of such turmoil, conformity provided 

a rare comfort for a country whose seemingly ineluctable march toward historical greatness had 

been hijacked by a bloody conflict a continent away.68  

 Conformity, however, is usually premised on contentment—and contentment was in short 

order among the working class following the Great War. As jobs disappeared and inflation 

swelled, labor groups grew impatient with continued requests to forego justice in the name of 

unity. During the war, laborers had made significant strides in asserting their right to higher 

wages, but the promise of collective bargaining remained, at the dawn of 1919, a mirage. To 

frustrated labor leaders, there remained only one recourse: a strike. The first revolt occurred in 

                                                
67 Regin Schmidt, Red Scare: FBI and the Origins of Anticommunism in the United States, 1919-1943 (Copenhagen: 
Museum Tusculanum Press, 2000), 24. 
68 Schmidt, Red Scare., 24-25. 
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Seattle in early February of 1919, when 35,000 shipyard workers convinced one hundred other 

Seattle Unions to call a general strike, crippling the city’s most basic services like schools and 

streetcars.69 The unions’ vehemence and resolve was disturbing to many Americans, as was their 

apparent willingness to allow their own city to come to a crashing stop. Mayor Ole Hanson 

deployed both police officers and federal forces to halt any lawlessness, condemning the strikers 

as dangerous “anarchists,” but within four days, the strike had flamed out peacefully.70 

 Yet the specter of violence haunted the public imagination following the Seattle strike. 

The country was recovering from a war whose brutality and bloodshed was unparalleled in 

history; for a traumatized populace, the strikers’ actions seemed to be only a few short steps 

away from savage revolution. Fears of impending violence seemed vindicated a few months later 

in April, when thirty-six bombs were mailed to politicians and prominent businesspeople. Timed 

to arrive on the labor-commemorating May Day, many were either intercepted by postal 

employees or foiled by their own primitiveness and failed to detonate.71 Still, the tension built. It 

simmered when May Day finally arrived, as pro-labor demonstrators in Boston, New York, and 

Cleveland were crushed by the police and arrested en masse. Accused of anti-American and pro-

communist sympathies, these marchers were blatantly denied any semblance of due process of 

law, with the press obsequiously endorsing the authoritarian actions of the government. Mobs in 

Cleveland attacked a Socialist mayoral candidate’s headquarters, yet only Socialists—not the 

rioters—were arrested.72 Distrust ballooned on both sides, and the remainder of the month was 

thick with apprehension. 

                                                
69 Schmidt, Red Scare, 134.  
70 Robert K. Murray, Red Scare: A Study in National Hysteria, 1919-1920 (Minneapolis: University of Minnesota 
Press, 1955), 65. 
71 Paul Avrich, Sacco and Vanzetti: The Anarchist Background (Princeton: University Press, 1991), 140-141.  
72 Murray, Red Scare, 75-77. 
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 Finally, on June 2, this anxiety boiled over into bona fide terror when eight bombs were 

detonated in major U.S. cities on the same day. The apparent targets of these bombs were strong 

public proponents of crushing radicalism in the United States. Chief among them was Attorney 

General A. Mitchell Palmer, one of the most dedicated public opponents of communism and 

anarchism.73 The bombs were eventually traced to followers of the Italian anarchist Luigi 

Galleani, but to many Americans, their true source was the agitation of labor groups across the 

country, which had allegedly been infiltrated by foreign radicals advocating for revolution.74  

 No reprieve followed the startling terror on June 2, as the bombings represented merely 

the opening act of what would come to be known as the “Red Summer.” Race relations in the 

United States—already strained by an oversized workforce—erupted into calamitous bloodshed 

from June to October of 1919. Every major city saw its share of mob violence, and the carnage 

was especially shocking in Washington, D.C. Stoked by media reports that blacks were being 

indoctrinated with Bolshevik propaganda, angry white Americans took to the streets, murdering 

blacks in cold blood and scorching their houses and schools. Many blacks, briefly empowered by 

the wartime employment shortage and angry at the sudden turn again toward penury, fought 

back, exacerbating whites’ phobias and paranoia.75 Hundreds if not thousands of blacks were 

murdered, as whites cited tenuous reports of their disloyalty as justification for their widespread 

slaughter.76 

                                                
73 Schmidt, Red Scare, 148. 
74 Avrich, Sacco and Vanzetti, 147. 
75 Kenneth D. Ackerman, Young J. Edgar: Hoover, the Red Scare, and the Assault on Civil Liberties (New York: 
Carroll & Graf Publishers, 2007), 60. Some of the racial tension in Washington, D.C., as well as in other rioting 
cities, was also caused by competition for jobs and housing following the aforementioned demographic shifts during 
and following World War I. 
76 Because of the chaotic and scattershot nature of the mob violence, an exact casualty count will almost certainly 
never be known.  
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 Further strikes followed as Red Summer slid into a bruised fall. The Boston police strike 

strengthened the public’s perception that labor protests were really just a stalking horse for 

violent revolt. Calvin Coolidge, then governor of Massachusetts, condemned the event as “a 

strike against the public safety,” while newspapers across the nation decried the strike as a 

Bolshevik tactic to undermine America.77 Later in September, a statewide steel strike brought the 

mighty industry to a standstill. Angling to paint the strikers as the villains, industrial leaders 

slandered erstwhile steel workers as radical immigrants seeking to undercut the country’s 

strength and security.78 A coal strike was depicted in a similar manner by coal barons, who were 

able to point to the immediate effects of the sudden coal shortage as proof of the strikers’ 

subversiveness.79  

 By this point, Attorney General Palmer—a target of both the April and June bombings—

was ready to strike back, with whatever tools he had at his disposal. Luckily for him, his main 

tool was the unhampered power of the federal government to deport any immigrant suspected of 

radicalism, an action granted to him by the Immigration Act of 1918. Conscripting a young J. 

Edgar Hoover to target potential Communists within American borders, Palmer quickly arrested 

and deported hundreds of immigrants and deported them without proper evidence or trial.80 

Emboldened by the practical success of these so-called Palmer Raids, Palmer warned of a revival 

of May Day mayhem, speaking portentously of a coming revolution on May 1 as 1920 
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opposed this maneuver, leading to a rift between the two men that would soon impede Palmer’s anti-Communist 
crusade. 
80 Schmidt, Red Scare, 244. 
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progressed.81 But it didn’t come: the day was peaceful, Palmer became an object of ridicule, and, 

almost as quickly as it had sprouted to life, the first Red Scare collapsed into the rubble of 

history.  

Legal Aftershocks 

 It was in the clutches of this hysteria that the California legislature passed a law, fairly 

routine at the time, banning the display of a red flag “as a sign, symbol or emblem of opposition 

to organized government.”82 Thirty-one other states had similar proscriptions, which were often 

tucked into broader “criminal syndicalism” laws. These laws forbade the mere instruction of 

communist creeds under the premise that such teachings were “aiding and abetting the 

commission of crime...as a means of accomplishing a change in industrial ownership or control, 

or effecting any political change.”83 This sweeping ban had the effect of turning much speech 

into direct incitement of violence in the eyes of the law. In protest, groups like the Industrial 

Workers of the World (the “Wobblies”) openly endorsed socialist principles; these acts of civil 

disobedience frequently landed members in prison.84 

 There were no known Wobblies at the Pioneer Summer Camp Conference, just 

adolescents enjoying a few nights away from home in the shadow of California’s San Bernardino 

mountains. There were, however, several Communist groups gathered among the organizations, 

including the Young Communist League USA (hereafter YCL). Founded in 1920, the YCL rose 

from the split of the Socialist Party of America, which had driven a wedge between Socialists 

                                                
81 Schmidt, Red Scare, 300-301. 
82 The full text of the law is relevant: “Any person who displays a red flag, banner or badge or any flag, badge, 
banner, or device of any color or form whatever in any public place or in any meeting place or public assembly, or 
from or on any house, building or window as a sign, symbol or emblem of opposition to organized government or as 
an invitation or stimulus to anarchistic action or as an aid to propaganda that is of seditious character is guilty of a 
felony.” See Stromberg v. California, 283 U.S. 359 (1931). 
83 See Whitney v. California, 274 U.S. 357 (1927). 
84 See Debs v. United States, 249 U.S. 211 (1919). 
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and Communists. The split was not felt as keenly among youths: for young Communists and 

Socialists, the barrier between ideologies proved surmountable, and by 1922 the YCL had come 

to speak for the younger set of both Communists and Socialists.85 During these early days, the 

YCL was, by necessity, and exclusively underground affair; yet as the 1920s progressed and the 

terrors of the first Red Scare faded from memory, the group became more emboldened, holding 

public meetings in many major cities and forming branches across the country.86  

 The California branch of the YCL had among its ranks a young woman named Yetta 

Stromberg. Little is known about Stromberg today; her biography may be gleaned exclusively 

from the Court’s finding of facts in Yetta v. Stromberg. Those findings, though brief, paint a 

clear enough picture. Stromberg, a 19 year-old American citizens born to Russian parents, taught 

at the Pioneer Summer Camp over the summer of 1928. An avowed Communist, Stromberg 

hoped that the camp—which was populated by children of lower-income workers—would 

provide her with a forum through which to disseminate her views. Every morning, Stromberg 

and several campers raised a red flag and pledged allegiance to it, venerating the flag as a symbol 

of communism and the working class, as well as an implicit protest of the United States’ 

subjugation of workers.87 For this conduct, Stromberg was arrested under the red flag portion of 

California’s criminal syndicalism statute. With the help of the ACLU, Stromberg appealed. In 

1930, the District Court of Appeals affirmed Stromberg’s conviction, and the Supreme Court of 

California refused to hear the case. With nothing left to lose, Stromberg and the ACLU appealed 

to the U.S. Supreme Court. In early 1931, the Court granted certiorari, adding the case to its 

docket. Yetta Stromberg’s case would be heard by the highest court in the land. 

                                                
85 “Young Communist League,” Leftist Encyclopedia of the United States (Oxford: University Press, 1998), 920.   
86 “Young Communist League,” Leftist Encyclopedia of the United States, 923.  
87 Facts about Yetta Stromberg taken from the opinion itself. See Stromberg v. California. 



 32 

To the Court 

 The Supreme Court of 1931 was a fractured institution with a conservative bent. On the 

right of the ideological spectrum sat Willis Van Devanter, James C. McReynolds, George 

Sutherland, and Pierce Butler—the so-called “Four Horsemen” who would soon overturn many 

major pieces of New Deal legislation. They were usually joined by Owen J. Roberts, who lacked 

the doctrinaire conservatism of the Horsemen but was hesitant to expand civil liberties and 

permit government regulations.88 On the left flank sat Oliver W. Holmes,89 Lois Brandeis, and 

Harlan Fiske Stone. Holmes and Brandeis were undoubtedly more committed to civil 

libertarianism and government regulation than Stone, but the Coolidge appointee had displayed 

an independence streak since his arrival on the Court, edging ever closer to liberalism with each 

passing term.  

 At the center of the court sat Charles Evans Hughes. A formidable figure in American 

politics and law,90 Hughes cast a long shadow over the early 20th century, occupying a series of 

important governmental and judicial positions throughout his eighty-six year life. In 1907, 

Hughes was elected governor of New York on a Republican platform, pushing a progressive 

agenda calling for strong governmental regulations and a rollback of laissez-faire capitalism.91 

                                                
88 Roberts would come around to a more liberal perspective in 1935 in an infamous episode of practical 
jurisprudence. At the time, Roberts was consistently joining the Four Horsemen in striking down New Deal 
legislation; in response, a frustrated Roosevelt proposed a plan to pack the Court with more liberal justices. 
(Nowhere does the Constitution dictate the number of justices to sit on the Supreme Court, or any court.) Realizing 
that the integrity of the Court was at stake, Roberts rapidly adopted a progressive viewpoint of government 
regulations, suddenly voting to uphold New Deal enactments. This maneuver is, perhaps inevitably, often called the 
“switch in time that saved nine,” though Roberts had shown signs of economic progressiveness in the past. Q.v. 
Nebbia v. People of State of New York, 291 U.S. 502 (1934): “[States] are free to adopt whatever economic policy 
may reasonably be deemed to promote public welfare.” See Noah Feldman, Scorpions (New York: Hachette Book 
Group, 2010), 117. 
89 Holmes was succeeded in 1932 by the equally liberal Benjamin Cardozo. 
90 Hughes was also a formidable figure in real life; with his towering height, regal posture, and flowing white beard, 
Hughes was almost invariable referred to in godlike terms by those who described him; Justice Murphy once 
described him in conference as “magnificent Olympian roaring out his wisdom.” Newman, Hugo Black 285.  
91 James F. Simon, FDR and Chief Justice Hughes (New York: Simon and Schuster, 2012), 38. 
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Impressed by his pragmatic dynamism, President Taft appointed Hughes to the Supreme Court in 

1910, where he attempted to fight against the current of judicial conservatism that was sweeping 

away progressives’ hard-fought reforms.92  

 During this period, reactionaries on the Court had developed a novel theory of American 

constitutional law arguing that the “liberty” clause of the 14th Amendment93 encompassed 

liberty of contract. Thus, any attempt by the state or federal government to modify a contract—

by, for instance, mandating shorter working hours—violated the constitution.94 As a backup 

theory, conservatives decided that the commerce clause should be read with utmost literalism—

i.e., as applying exclusively to the specific activity of trade.95 In this view, Congress could not 

regulate manufacturing or mining or meatpacking, only the interstate trade of the materials 

produced.  

 Hughes fought a losing battle against these reactionary views for several years, but in 

1916 he found a higher calling: the presidency. Running as a Republican against Wilson, Hughes 

dulled his more progressive tendencies in order to draw greater support from disaffected 

conservatives; in doing so, the former justice lost the support of progressives within his own 

party, leading to a painfully narrow loss.96 After four years in political exile, Hughes returned to 

politics as President Harding’s secretary of state, leaving the position in 1925 to earn a small 

fortune as a skilled advocate for big businesses before the Court. Impressed by his service and 

what appeared to be his growing conservatism, President Hoover offered Hughes the position of 

                                                
92 James F. Simon, FDR and Chief Justice Hughes, 43. 
93 U.S. Const. amend. XIV. 
94 Feldman, Scorpions, 102.  
95 The Commerce Clause states that “The Congress shall have the Power...to regulate Commerce...among the several 
States.” See U.S. Const. Article I, Section 8, Clause 3. Its scope remains a question of active controversy in 
American jurisprudence.  
96 Had Hughes won 3,778 more votes in California, he would have carried the state and thus the electoral college. 
Simon, FDR and Chief Justice Hughes, 101.  
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Chief Justice of the United States in 1930.97 Hughes accepted, returning to the Court as 

something an enigma: a lifelong Republican, a part-time progressive, an erstwhile reformer, and 

a current industry advocate. What kind of Chief Justice would such a complex man be?  

 Hughes’ previous six years on the Court gave some indication, though he served them 

before the menace of communism had crept fully into the American psyche. As an associate 

justice, Hughes was a fierce defender of minorities’ civil liberties, voting to protect blacks,98 

Jews,99 and undocumented workers.100 Moreover, Hughes spoke out against the excesses of the 

first Red Scare; upon the suspension of five Socialist assemblymen from the New York state 

legislature, Hughes proclaimed in an editorial that 

Nothing...is a more serious mistake at this critical time than to deprive Socialists 
or radicals of their opportunities for peaceful discussion and thus to convince 
them that the Reds are right and that violence and revolution are the only 
available means at their command.101 

                                                
97 Hughes had been seriously considered for the chief justiceship in 1910 by President Taft, but was ultimately given 
an associate justiceship instead due to his relative youth (he was, at 48, nine years younger than any other justice at 
the time). See Samuel Hendel, Charles Evans Hughes and the Supreme Court (New York: King’s Crown Press, 
1951): 50-53.  
98 Bailey v. Alabama, 219 U.S. 219 (1911), in which the Court overturned a law that functionally forced many black 
laborers into indentured servitude. Hughes, writing for the majority, cited the 13th Amendment; though the 
Amendment technically forbade slavery, Hughes read into it a broad protection against all forms of “bondage.” See 
Am. 14, Section 1: “Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party 
shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.” 
99 Frank v. Mangum, 237 U.S. 309 (1915). Leo Frank was a Jewish factory worker in Marietta, Georgia, who was 
accused of murdering a non-Jewish girl. Anti-Semitism pervaded every aspect of his trial, including jury selection 
and deliberation, but the Court denied his appeal, 7-2. Writing in dissent, Justice Holmes declared that “it is our 
duty...to declare lynch law as little valid when practised [sic] by a regularly drawn jury as when administered by one 
elected by a mob intent on death.” Only Justice Hughes joined Holmes’ dissent. Soon after the opinion was 
announced, Frank was abducted from jail and beaten to death by a lynch mob. 
100 Truax v. Raich, 239 U.S. 33 (1915). Arizona mandated that at least 80% of all companies’ workforces be 
American citizens; Hughes, writing for eight justices, found the law to violate the Equal Protection Clause. Like 
many Constitutional questions discussed in this thesis (see, i.e., note 24), this issue has clear parallels today (cf. 
Arizona v. United States, 567 U.S. ___ (2012) (slip opinion).  
101 “Hughes Upholds Socialists’ Rights,” The New York Times, January 10, 1920. Hughes also foreshadowed Justice 
Brandeis’ future concurrence in Whitney (1927) in distinguishing between socialist beliefs and socialist crimes: “I 
understand that it is said that the Socialists constitute a combination to overthrow the Government. The answer is 
plain. If public officers or private citizens have any evidence that any individuals, or group of individuals are 
plotting revolution and seeking by violent measures to change our Government, let the evidence be laid before the 
proper authorities and swift action be taken for the protection of the community. [...] But I count it a most serious 
mistake to proceed, not against individuals charged with violation of law but against masses of our citizens 
combined for political action, by denying them the only resource of peaceful government...” 
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 Going into Stromberg, then, Hughes had a fairly strong record protecting the rights of 

unpopular citizens. Most of his colleagues, however, did not. As previously noted, four rock-

ribbed conservatives anchored the right wing of the Court, often finding a friend in the newly 

appointed Roberts. Stone, meanwhile, had joined the Court’s repressive majority opinion in 

Whitney without apparent compunction; although he professed an interest in civil liberties, Stone 

was also a keen advocate for judicial restraint.102 When the Court granted Yetta Stromberg’s 

final appeal, then, the situation looked bleak for the First Amendment: five justices had 

previously rejected nearly identical claims, while a sixth seemed sure to align with them. Only 

Holmes and Brandeis’ votes were certain on the side of Stromberg. Moreover, the young 

Communist’s actions involved no actual “speech,” as clearly mentioned by the First Amendment. 

Such an appeal was unprecedented, and, in its novelty, seemingly doomed. When the case was 

argued before the Court on April 15, 1931, Yetta Stromberg seemed to have already lost.  

Hughes Finds a Middle Ground 

 But Stromberg had a greater advocate on her side than the ACLU. Unbeknownst to her, 

and to all but the keenest of court watchers, Stromberg was being defended by Chief Justice 

Charles Evans Hughes. The lifelong Republican had no doubt that the First Amendment, as 

applied through the Fourteenth, protected Stromberg’s right to raise a red flag in support of 

communism and in protest of the United States. But Hughes faced two problems in convincing at 

least four members of the Court to join him: no Communist had ever been freed by the First 

Amendment, and no case had ever addressed the question of expressive conduct—that is, 

symbolic speech.  
                                                
102 This philosophy explains Stone’s reputation today as a moderate liberal; early in his tenure, the justice frequently 
deferred to legislatures in matters of both economic regulations and civil liberties. Thus, Stone allowed California to 
punish Whitney’s speech, but also allowed Congress to regulate all forms of commerce. As will soon be discussed, 
though, Stone eventually relinquished his judicial restrain in the realm of civil liberties. 
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 That no precedent existed to defend symbolic speech mattered little to Hughes; as he had 

during his tenure as associate justice, Hughes now displayed a willingness to adapt 

Constitutional principles to modern problems.103 To his mind, there was little question that the 

raising of a flag constituted an expressive action on par with pure speech. At a presentation of the 

flag nearly fifteen years prior, Hughes had delivered a heartfelt panegyric to the American flag. 

His comments, now largely forgotten, clearly anticipate his defense in Stromberg, as the future 

Chief Justice stated: 

[The flag] means more than association and reward. It is the symbol of our 
National unity, our National endeavor, our National aspiration. It tells you of the 
struggle for independence, of Union preserved, of liberty and Union one and 
inseparable, of the sacrifices of brave men and women to whom the ideals and 
honor of this National have been dearer than life... It means America united, 
strong, and efficient, equal to her tasks. [...] It speaks of equal rights; of the 
inspiration of free institutions exemplified and indicated; of liberty under law 
intelligently conceived and impartially administered...It is eloquent of our 
common interests, outweighing all differences of opinion; and of our common 
destiny...[I]t happily enforces the lesson that intelligence and zeal must go 
together...and that we must ultimately rely upon enlightened opinion.104  
 

 Contained within these lines is an almost mystical admiration for the flag, an unwavering 

belief that an ensign could express much more than mere national or political affiliation. To raise 

a flag in protest of America’s alleged subjugation of workers, then, was surely an act of “speech” 

by any reasonable definition. Now all Hughes had to do was prove it to his colleagues. 

 That would not be an easy task. Not only was the notion of symbolic speech still inchoate 

and unconventional, but it existed within a broader schema of First Amendment jurisprudence 

that had been rejected by the majority of the Court. In order to circumvent these two potent 

challenges, Hughes took an innovative approach that, without ever stating the matter by name, 

                                                
103 This inclination was best displayed previously in Truax v. Raich; there is little evidence that the framers of the 
14th Amendment intended it to apply to aliens or non-black immigrants. 
104 “Flag Dedication Ceremony,” Papers of Charles Evans Hughes, Library of Congress, Box 180, Reel 139. 
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laid the groundwork for all future symbolic speech protections. Realizing that a majority of the 

Court would refuse to declare that Communists’ speech was protected—and that the majority 

would be loath to create a new category of protected speech for expressive conduct—Hughes 

found another way to save Yetta Stromberg. Ignoring the second and third clauses of the 

California statute, Hughes found that the first clause was unconstitutionally vague and 

overbroad.105 And since Stromberg had only been convicted of violating this first clause, 

Hughes’ analysis ended there.  

 At first glance, this solution might seem underwhelming. Hughes’ prose certainly is; for 

such a subtly epochal opinion—the case marked both the birth of symbolic speech and the first 

time the Court had protected a Communist’s expression—it is dry and formalistic.106 Affirming 

the Ninth Circuit’s reversal of Stromberg’s conviction, Hughes wrote that the first clause “might 

be construed to include “peaceful and orderly opposition...to government by legal means and 

within constitutional limitation.” Maintaining “free political discussion” is “essential to the 

security of the Republic” and a “fundamental principle of our constitutional system.” The first 

clause of this statute, though, was “so vague and indefinite as to permit the punishment” of law-

abiding protestors; thus, it was “repugnant to the guaranty of liberty contained within the 

Fourteenth Amendment.”107 As for the distinction between pure speech and expressive conduct, 

Hughes remains silent; rather than clearly demarcating a line between the two, the Chief Justice 

simply quotes the statute’s explicit reference to a “sign, symbol and emblem of opposition to 

organized government,” allowing the expressive implication of this phrasing speak for itself.  

                                                
105 “Any person who displays a red flag, banner or badge or any flag, badge, banner, or device of any color or form 
whatever in any public place or in any meeting place or public assembly...” 
106 Hughes was never lauded for writing particularly dynamic opinions—nor, for that matter, giving particularly 
dynamic speeches.  
107 I.e., the first clause violated the First Amendment as applied through the Fourteenth’s promise of “liberty.”  
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 Justice Hughes’ opinion was joined by six members of the Court, including two of the 

four “horsemen,” Van Devanter and Sutherland.108 In its sturdy majority, the Stromberg Court 

was a striking reversal of prior censorial rulings. Although Hughes avoided the language of 

Abrams, Schenck, and Whitney altogether, the Holmes/Brandeis philosophy of civil 

libertarianism had clearly carried the day. By ruling narrowly, the new Chief Justice had, in his 

very first term, marshaled in a new era of tolerance for communist dissent. It was a decade late, 

but fitting nonetheless for a man who never let his democratic passions occlude his fair treatment 

of Communists. Stromberg, to a large extent, cleared the air of the Red Scare’s paranoid miasma.  

 Just as crucially, the case is now remembered for ushering in protections for symbolic 

speech. But did it really? Hughes never mentions symbolic speech or expressive conduct in his 

opinion; it would take future Courts, searching for precedent, to isolate and expand that vital 

detail. For the time being, though, Stromberg sent a clear message to Communist protestors that 

their peaceful expressions of dissent could not be immediately censored as lawlessly dangerous. 

The era of restrictive and ambiguous “clear and present danger” tests was over, fatally wounded 

by Hughes’ subtle but firm ruling. In its place would rise a new branch of First Amendment 

jurisprudence which, springing from a slew of controversial cases, took the principles of 

Stromberg to their logical conclusion. These cases, however, would have nothing to do with 

communism or anarchy or incitement to violence. Rather, they began in two small schoolhouses 

in rural America, where a few devout schoolchildren refused to raise their hands in salute lest 

they risk eternal damnation.  

 

 

                                                
108 History presents us with no insight into this change of heart. The other two “horsemen,” Pierce and Butler, 
dissented on procedural grounds irrelevant to the speech concerns presented by the case.  
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Chapter Three 

“Thou shalt not bow down thyself to them” 

 Lillian and William Gobitis were obedient children. They attended their public school in 

Minersville, Pennsylvania regularly, never misbehaving and earning high marks in most subjects. 

They were also Jehovah’s Witnesses. A millenarian denomination of Christianity with a strong 

focus on the imminent apocalypse, the Jehovah’s Witnesses place faith in the Bible above all 

else, including state law. In particular, Witnesses read many passages of the Bible literally, with 

a special focus on the Ten Commandments. The fifth dictum of the Decalogue presents to 

Witnesses perhaps the thorniest conflict between devotion to faith and adherence to law. This 

commandment states that “thou shalt not bow down thyself to them, nor serve them,” in 

reference to “any graven image, or any likeness of any thing that is in heaven above, or that is in 

the earth beneath, or that is in the water under the earth.” Witnesses, in other words, are not to 

outwardly venerate an idol, or a country, or a human, or a human’s work.109  

 But the Minersville school district did not follow scripture. It followed law. And by law, 

all public school students in the town were required to salute the flag in a pledge of allegiance 

each day. Lillian and William Gobitis refused and were expelled.110 With the help of their 

church, the Gobitis family filed suit, winning relief in both the District Court and the Court of 

Appeals. Yet their suit made no mention of a free speech concern. Instead, the family’s attorneys 

                                                
109 David Roger Manwaring, Render Unto Caesar: The Flag-Salute Controversy (Chicago: University of Chicago 
Press, 1962), 81. The Gobitis family also claimed that the flag salute would violate the third commandment, “Thou 
shalt have no other gods before me.” See Exodus 20:1-5. Furthermore, some of their opposition to the salute may 
have involved its eerie similarity at the time to the Nazi salute (it was not changed to its current iteration until after 
World War II). In 1935, Judge George Rutherford, a Witness himself, condemned the salute on these grounds, 
proclaiming that “all people who have faith in God [should salute] Jehovah and Christ Jesus, not [Hitler] or any 
other creature.” 
110 Manwaring, Render Unto Caesar, 83. In fact, the school board enacted the law specifically to target the Gobitis 
children, who had previously refused the salute. When they continued, they suffered instant expulsion.  
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focused on the religious underpinning of the case, arguing that the school had stifled the 

children’s free exercise of religion.111  

 This strategy seemed, at the time, to be the most practical: while free speech appeals were 

rarely successful even in the early 1940s, the Court had issued at least one landmark decision, 

Pierce v. Society of Sisters (1925) respecting schoolchildren’s rights to freedom of religion. 

Pierce involved an Oregon statute mandating that all children attend public schools; rooted in 

nativism, the law was intended to prevent immigrants from sending their children to private 

and/or parochial schools, on the theory that such schools failed to inculcate American values. 

Writing for a unanimous Court, the usually conservative James C. McReynolds112 overturned the 

law, claiming that the “liberty” guaranteed by the Due Process Clause of the 14th Amendment 

allowed parents to choose their own children’s education.113 It is understandable, then, that the 

Gobitis family’s attorneys should lean on a religious argument. Presented as a free speech issue, 

the case would be novel and the outcome thus impossible to predict.  

 But this First Amendment maneuvering could not save the Gobitis family: the Court 

ruled against them in Minersville School District v. Gobitis, in an orotund opinion by Justice 

Felix Frankfurter.114 Framing the decision as a victory for religious tolerance, Frankfurter argued 

that to allow religious exemption to the flag salute would allow religion to eclipse the power of 

                                                
111 The Free Exercise clause of the First Amendment states that “Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise thereof...” U.S. Const. amend. I.  
112 McReynolds was a highly unlikely choice for authorship of the opinion, which allowed primarily religious 
immigrants to shield their children from the assimilative process of the American public school system. The future 
“horseman” (see note 88) was viciously racist, nativist, and anti-Semitic; he refused to sit next to the Jewish Justice 
Brandeis in official Court photographs, and never spoke to any Jewish justices with whom he served (Justices 
Brandeis, Cardozo, and Frankfurter). See Alpheus Thomas Mason, William Howard Taft: Chief Justice (London: 
Oldbourne, 1964), 216. 
113 Pierce v. Society of Sisters, 268 U.S. 510 (1925). Technically, the Free Exercise clause of the First Amendment 
had not yet been incorporated to the states by the Fourteenth at this point. However, the Court’s broad reading of the 
“liberty” aspect of the Due Process clause obviously foreshadows that development. 
114 Six justices joined Frankfurter’s opinion; Justice McReynolds concurred in the judgment only, as he refused to 
join the opinion of any Jewish justice (see note 112). Harlan Fiske Stone dissented. 
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the state, subverting “the hierarchy of legal values.” Moreover, “the ultimate foundation of a free 

society,” to Frankfurter’s mind, “is the binding tie of cohesive sentiment”—nationalism, in other 

words, and love of country. “The flag is the symbol of our national unity, transcending all 

internal differences,” and a school must be allowed to guide children toward “common feeling 

for the common country.” To Frankfurter, the flag salute at its core is nothing more than “a 

universal gesture of respect for the symbol of [Americans’] national life.” Its importance 

outweighs any potential religious objections; the “assimilation” it affords the “receptive...minds” 

of schoolchildren is of crucial government interest. “Education,” Frankfurter perorated, serves as 

a “training in liberty” for “a free people,” and this abstract liberty trumped the specific liberties 

mentioned in the First Amendment.115  

 The impact of Gobitis was swift and startling. Jehovah’s Witnesses, viewed by many 

Americans as a strange and potentially dangerous cult, faced increased persecution now that the 

Supreme Court had condemned their actions. Street proselytizers were attacked with greater 

frequency. The Witnesses of Kennebunkport, Maine, were pursued by an angry mob accusing 

them, absurdly, of murder; unable to catch the Witnesses, the mob instead set their church 

aflame. The citizens of Litchfield, Illinois, coordinated a similar attack, spurring the police to 

protect the Witnesses by sending them to jail; the mob elected to destroy the Witnesses’ property 

instead. Beatings of Witnesses occurred across the country, from Wyoming to Mississippi; in 

Nebraska, a Witness was castrated, and in Arkansas, a group of Witnesses were beaten, publicly 

                                                
115 Minersville School District v. Gobitis. Frankfurter’s opinion was probably influenced by his staunch pro-war 
beliefs, which led him to view any dissent as unforgivably unpatriotic. See Harold Ickes, The Secret Diary of Harold 
L. Ickes vol. iii (New York: Simon and Schuster, 1955), 199. (Frankfurter “is really not rational these days on the 
European situation.”) 
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humiliated, and shot.116 Never a popular group, the Witnesses had at least, before Gobitis, 

remained largely low-profile and were, presumably, protected by the law. After the opinion was 

announced, both of these factors were called into question, and Witnesses across the country 

suddenly faced freshly emboldened tormentors.117  

 These attacks did not occur in a historical vacuum. 1940 was a fraught year for the 

United States, politically and militarily. Europe was engaged in a bloody war, driven by a 

dictator dedicated to expanding the realm of his authority seemingly across the continent and 

perhaps the ocean. Most Americans, still scarred from the terrors of World War I, stood firmly 

against the war, as did Congress; many saw President Roosevelt as a surreptitious sympathizer to 

pro-war activists. Of course, the United States had already tiptoed into the war effort through 

indirect aid to allied forces such as the Lend-Lease program.118 To staunch isolationists, these 

ventures were anathema, and the war was to be avoided at all costs. But to political pragmatists, 

the handwriting was on the wall: no war so brutal and expansive could possibly remain isolated 

in one hemisphere of the globe.  

 As war sat on the doorstep of the United States, Frankfurter’s much-exalted “national 

unity” grew in importance. Nonconformity was increasing interpreted as treason; Americans 

came to value unquestioning patriotism above all else. A group like the Witnesses could, through 

a properly paranoid lens, weaken national morale—they could even be agents of an enemy 

                                                
116 Manwaring, Render Unto Caesar, 163-167 This reaction was anticipated by the backlash faced by the Gobitis 
family itself. After refusing to salute, Lillian Gobitis was “showered with pebbles” while children chanted “here 
comes Jehovah!” Her parents’ grocery store was boycotted by Catholics and menaced by mob violence.  
117 David Manwaring, the preeminent scholar of the flag salute cases, notes that Witnesses also intensified their 
proselytizing efforts during this period. Thus, while much of the violence is surely attributable to Gobitis and the 
resulting spotlight it cast upon Witnesses, some may also be due to Witnesses’ sudden, increase prominence. See 
Manwaring, Render Unto Caesar, 163. 
118 Conrad Black, Franklin Delano Roosevelt: Champion of Freedom (United States: Public Affairs, 2003), 504. 
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power themselves.119 Into this atmosphere had waded the Court, with disastrous results. So 

egregious was the Court’s misstep in Gobitis, in fact, that the justices would be willing to cast 

aside the dictates of stare decisis120 and reexamine the issue only three years later. As Gobitis’ 

successor wound its way to the Court, the Witnesses settled on a new tack, one that cut to the 

heart of their objection. They were no longer fighting for their freedom of religion. This time, 

they were fighting for their freedom of speech.  

From Gobitis to Barnette: A Sea Change Behind the Scenes 

 As the Court considered Gobitis in April and May of 1940, the war grew increasingly 

worrisome. German forces occupied Denmark and Norway two weeks prior to oral arguments; 

several weeks later, Hitler’s army invaded Holland and Belgium. These developments clearly 

weighed heavily on Hughes, who brought up the case in conference by noting, “I come to this 

case like a skittish horse to a brass band,” but that “I simply cannot believe that the state has not 

the power to inculcate this social objective.”121 Frankfurter agreed, vehemently expounding upon 

the virtues of civic engagement (and uniformity). Impressed by Frankfurter’s passion and 

believing, in his own words, that “an immigrant could really speak of the flag as a patriotic 

symbol,” Hughes assigned to him the opinion.122  

 Reminiscing about the case years later, Justice Black would confess that “we knew we 

were wrong.” Black claimed to have been swayed by Frankfurter’s passion in conference, his 

fears assuaged by the Jewish immigrant’s own minority status. Moreover, Frankfurter’s view 

found no comprehensive challenge until Justice Stone circulated a lone dissent long after the 

                                                
119 Manwaring, Render Unto Caesar, 163. 
120 Literally, “to stand by decisions,” or use precedents to guide future Court decisions.  
121 The Frank Murphy Papers, University of Michigan, No. 690, OT 1939.  
122 Newman, Hugo Black, 284. Frankfurter was born in Vienna and immigrated to the U.S. at age twelve. Of course, 
Hughes himself could speak quite fervidly about the flag; perhaps his “skittish” feelings kept him away from 
authorship of the opinion.  
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liberal wing had pledged support to Frankfurter. Stone’s dissent was potent, frank, and direct—

the type of writing for which Black would become famous as he grew more confident in his still-

inchoate civil libertarianism.123 But it came too late. “We [Black, Douglas, and Murphy] didn’t 

have time to change our opinions,” Black would eventually assert, but “we decided to do so as 

soon as we could.”124  

 Douglas told a similar story, though he was willing to shoulder a bit more of the blame. 

By his telling, Frankfurter, “knowing of my close relationship to Hughes,” personally asked 

Douglas to “go to Hughes and have Hughes assign the...case to him to write.” Douglas—who 

would later call Frankfurter “utterly dishonest intellectually and very, very devious”—refused, 

stating that he “couldn’t be any such errand boy.” But when Frankfurter did seize authorship and 

circulated an opinion, Douglas was duly awed, calling it “historic” and “truly statesmanlike.” 

Recalling the episode later, Douglas echoed Black’s remarks: “We thought we had been taken in 

and...we wished we hadn’t...gone along. We wished we had had a reargument.”125 In lieu of that, 

however, the justices simply watched for a similar case to come up the pipeline. Given the 

proliferation of flag salute laws that followed in Gobitis’ wake, they knew an opportunity would 

come soon.   

                                                
123 Frankfurter attempted to persuade Stone to withdraw his dissent and join the majority to create a unanimous 
Court, writing that “what weighs with me strongly in this case is my anxiety that...we do not exercise our judicial 
power unduly, and as though we ourselves were legislators by holding with too tight a rein the organs of popular 
government. [..] My intention...was to use this opinion as a vehicle for preaching the true democratic faith of not 
relying on the Court for the impossible task of assuring a vigorous, mature, self-respecting and tolerant democracy 
by bringing the responsibility...directly home where it belongs--to the people and their representatives themselves.” 
See Alpheus Mason, Security Through Freedom (Ithaca: Cornell University Press, 1955), 217-218.  
124 Newman, Black, 285. Black’s biographer, Roger K. Newman, believes that the liberal justices were deeply 
hesitant to vote against Hughes, presumably out of respect for the chief justice. But this rings false. The liberal wing 
found themselves opposite Hughes in a number of cases--just never before in a civil liberties case. More likely, then, 
is that Black, Douglas, and Murphy saw Hughes as a leader on civil liberties and thus looked to his reasoning for 
guidance. In any event, the votes of all four justices in Gobitis are out of line with their usual jurisprudence.  
125 Douglas Conversations, cassette no. 3, 12/20/61 and 12/27/61, transcription, Princeton University Collection. 
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 Luckily for the contrite liberals, a return to Gobitis took less than three years. When the 

families of seven more schoolchildren challenged a flag salute law in West Virginia, Black, 

Douglas, and Murphy seized the opportunity—with good reason to be optimistic. The Court of 

1943 looked very different from the Court of 1940: Chief Justice Hughes had retired, replaced by 

former Associate Justice Harlan Fiske Stone; Stone’s old spot was filled by Robert H. Jackson. 

The last of the “horsemen,” Justice McReynolds, had also retired; he was replaced by James F. 

Byrnes, a Roosevelt confidant who fled the Court after a year and was replaced by the earnest 

but unexceptional Wiley Rutledge. Another “horseman,” Justice Sutherland, had been replaced 

by Justice Reed, a conservative-leaning Kentuckian. He was joined in his moderate conservatism 

with Justice Roberts and Justice Frankfurter.126 

 Four justices with a professed desire to overturn Gobitis; two original dissenters, 

including the author of the opinion itself; and three new appointees with largely unknown views: 

these were the men who would decide the fate of Witnesses across the country. The liberals 

needed only one more vote, but to get it, they would have to overcome both time and public 

opinion. As the war raged on, Americans became even less tolerant of nonconformists and 

suspicious of potential saboteurs, a paranoia most viciously manifested in the internment of 

thousands of Japanese Americans. Would this attitude carry through to the Supreme Court in 

1943 as it had in 1940? Perhaps even more ominously, Gobitis was less than three years old; the 

Court as an institution is expected to follow precedents but for cases of extreme injustice, let 
                                                
126 The complex jurisprudence of Felix Frankfurter would merit its own chapter. A cofounder of the ACLU and a 
fierce defender of civil liberties before his Court appointment, Frankfurter quickly became an advocate for judicial 
restraint, resisting most efforts to overturn any law enacted by a legislature. This led him to develop a conservative 
voting record during an increasingly liberal period of American jurisprudence, and drew him into constant sparring 
matches with the liberal justices. Although Frankfurter attracted myriad acolytes and academic admirers during his 
lifetime, “the pyrotechnics faded” after he died and his reputation lost much luster. John Hart Ely, Democracy and 
Distrust: A Theory of Judicial Review (Cambridge, Massachusetts, 1980): 3. His opinions in Gobitis and Barnette 
paint a good picture of the Frankfurter style of judicial restraint, citing a dizzying array of precedent to permit an 
abridgment of rights while depicting his own decision as somewhat reluctant but ultimately necessary, responsible, 
and even admirable.  
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alone precedents so young. How would the liberal wing find its fifth man to overturn the exact 

kind of law it had so recently upheld?  

Finding a Fixed Star 

 Robert H. Jackson was a complicated man. Raised in rural upstate New York, Jackson 

never graduated law school. Instead, he attended classes for two years and worked as an 

apprentice, ultimately taking and passing the bar exam with no law degree to his name.127 After 

fifteen years of private practice in Jamestown, New York, Jackson joined the Roosevelt 

administration’s legal team in 1934, rising speedily through various assistant attorney general 

positions.128 Finally, in 1938, Jackson was appointed Solicitor General. As such, Jackson argued 

myriad cases before the Court and was quickly recognized for his quick legal mind.129 He also 

became a closer advisor to the president, counseling him through the choppy waters of the court-

packing plan.130 Later, Jackson helped Roosevelt devise policies that would furtively aid the 

                                                
127 John Q. Barrett, “Albany in the Life Trajectory of Robert H. Jackson,” Albany Law Review 68 (2004-2005): 513. 
It was as an eighteen year-old apprentice for a distant relative that Jackson first met Franklin Delano Roosevelt, then 
a twenty-eight year-old upstart attempting to take on the New York Democratic machine. See Feldman, Scorpions, 
52. 
128 Barrett, “Albany in the Life Trajectory of Robert H. Jackson,” 514. Jackson’s biggest coup at the Justice 
Department involved the trial of Andrew Mellon, a fabulously wealthy industrialist and former Secretary of the 
Treasury. As Secretary, Mellon had covertly purchased several dozen masterpieces from the Soviet Union, which 
was attempting to raise funds for its next Five Year Plan. Mellon paid no taxes on these purchases and immediately 
set up a fraudulent nonprofit in order to deduct taxes in perpetuity. When Jackson uncovered this scheme, Mellon 
promised that the art was intended as an eventual donation to the United States government. It now forms the core 
collection of the National Gallery of Art in Washington, D.C. See Feldman, Scorpions, 93-100. 
129 In his brief time as Solicitor General, Jackson won thirty-eight out of forty-four cases, an amazing record for any 
advocate, let alone one before the Supreme Court. See “Justice Jackson Dead at 62 of Heart Attack in Capital,” The 
New York Times, October 10, 1954. However, it must be remembered that this period marked the first in American 
history that the Court was dominated by liberals who were predisposed to agree with the administration’s arguments.  
130 Feldman, Scorpions, 103-107. In short, this plan was an attempt by Roosevelt to circumvent the conservative 
justices’ ability to overturn New Deal legislation by allowing the president to appoint a new justice for every current 
justice over the age of 70, with a fifteen-justice limit. The bill was ultimately defeated 70-20, and had little real hope 
of passing; in his position as unofficial counsel, Jackson had advised Roosevelt to focus on the true purpose of the 
plan--to allow New Deal legislation to pass judicial review—rather than to hide behind a facade of impartiality. 
(Roosevelt claimed the justices were simply overworked and needed new, younger brethren.)  
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allied powers while remaining technically neutral.131 As a reward, Roosevelt appointed Jackson 

to the Court in 1940, after Hughes’ retirement and Stone’s promotion left a vacancy.  

 But Jackson was not satisfied. Like so many justices before and after him, Jackson 

harbored obvious ambitions for a higher position, primarily the chief justiceship or the 

presidency.132 Roosevelt had, in fact, promised both positions to Jackson: in 1937, when Jackson 

threatened to leave the Solicitor General’s office, Roosevelt had charted out a career path for him 

that would lead to a 1940 Democratic presidential candidacy; later, on the Supreme Court, 

Roosevelt promised Jackson the chief justiceship as soon as it became available. Although the 

former ambition largely evaporated once Jackson took to the Court, the latter dominated the 

Justice’s mind during his entire tenure. Sensitive to his reputation as a “country lawyer” due to 

his lack of formal education and years of small-town practice, Jackson felt intellectually 

persecuted by Black and Douglas, close friends and intellectual heavyweights whose views 

should have aligned with Jackson’s. Instead, Jackson took on the two justices as enemies, and 

blamed them when he was passed over for the chief justiceship in 1946.133 The air of the Court 

was already poisoned with quiet animosity by the time the new flag salute case reached the 

Court.  

 It came in the form of West Virginia State Board of Education v. Barnette, and it was 

almost identical to Gobitis in its facts. Following that case’s announcement, the legislature of 

West Virginia created a new requirement that schools refit their curricula “for the purpose of 

                                                
131 Feldman, Scorpions, 129. 
132 Hugo Black held these exact ambitions while he was on the Court, perhaps explaining the lifelong competition 
and antipathy between the two justices.  
133 In fact, Black and Douglas may have slyly convinced Truman to bypass Jackson when searching for a 
replacement upon Chief Justice Stone’s death: both men, through indirect channels, threatened to resign should 
Jackson be appointed chief. But Jackson, who was in prosecuting Nazis in Nuremberg at the time, likely heard 
wildly exaggerated reports of this plot, which never amounted to more than a few well-placed whispers. See 
Newman, Hugo Black, 343. 
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teaching, fostering and perpetuating the ideals, principles and spirit of Americanism.” In an 

attempt to comply with these guidelines, the Board of Education mandated that the flag salute be 

“a regular part of the program of activities in the public schools,” and that all present in school 

“shall be required to participate in the salute honoring the Nation represented by the flag.” 

Refusal to do so would “be regarded as an Act of insubordination, and shall be dealt with 

accordingly.”134 Functionally, this meant expulsion from school; for children, this meant 

mandatory enrollment in “reformatories for criminally inclined juveniles”; for parents, it meant 

criminal charges of delinquency.135  

 Several Witness schoolchildren, with the help of counsel, brought suit. Represented by 

frequent Witness defender Hayden C. Covington, the Witnesses did not argue exclusively on free 

exercise grounds this time. It was not, they believed, just their freedom of religion that was being 

violated. It was their freedom of speech. Covington argued this view forcefully, noting that many 

academics and newspaper editorial boards condemned the Court’s Gobitis decision. Finally, 

Covington reminded the Court of the widespread persecution faced by Witnesses following 

Gobitis. This persecution, though technically irrelevant to a free speech argument, seemed to 

confirm what the liberal justices most deeply feared: when a country punishes dissent, its citizens 

may believe they have the right to punish the dissenters.136  

 Covington’s argument fell on friendly ears. Black, Douglas, Murphy, and Stone need not 

have feared that they would find a fifth vote to overturn Gobitis; with little lobbying, they found 

two. Justice Rutledge, never an independent thinker, quickly joined the winning side and 

provided the key fifth vote, but it was Justice Jackson—already somewhat isolated from his 

                                                
134 West Virginia State Board of Education v. Barnette. Much of the text of the law was taken almost directly from 
Frankfurter’s Gobitis opinion. 
135 Manwaring, Render Unto Caesar, 208-209. 
136 Manwaring, Render Unto Caesar, 211. 
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brethren—who served as the intellectual leader of the sextet. Stone, in his position as Chief 

Justice, may well have hoped to write the opinion of the Court himself, assigned the case to 

Justice Jackson after grasping the depths of his feelings.137 This was a brilliant decision. 

Jackson’s opinion in Barnette did not merely follow through on the promise of Stromberg in its 

protection of symbolic speech. It also erected a protective wall around Americans’ most 

cherished civil liberties in its aphoristic genius and intellectual rigor, a wall that survives to this 

day.  

 To Jackson, Barnette dealt with much more than religious freedom. It was a case about 

the government’s “struggle to coerce uniformity of sentiment”—to crush personal freedoms, in 

other words, for the sake of national unity. That goal, Jackson concedes, is a superficially 

appealing one, and the state has a formidable array of tools at its disposable to achieve it. One of 

these tools, however, is not “coercive elimination of dissent,” for, in Jackson’s timeless words, 

“compulsory unification of opinion achieves only the unanimity of the graveyard.” The First 

Amendment, “it seems trite but necessary to say,” was written and ratified “to avoid these ends 

by avoiding these beginnings.” The Framers of the Constitution created a government “by the 

consent of the governed, and the Bill of Rights denies those in power any legal opportunity to 

coerce that consent.” Finally, Jackson closed with one of the most famous passages in the history 

of American jurisprudence:  

If there is any fixed star in our constitutional constellation, it is that no official, 
high or petty, can prescribe what shall be orthodox in politics, nationalism, 
religion, or other matters of opinion or force citizens to confess by word or act 
their faith therein. If there are any circumstances which permit an exception, they 
do not now occur to us.138 
 

                                                
137 In cases in which the Chief Justice is in the majority, he assigns the opinion; in cases in which he is in the 
minority, the senior justice on the winning side assigns the opinion. The same principle applies to dissents.  
138 All quotes taken from West Virginia State Board of Education v. Barnette. 
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 Jackson’s defense of individual freedom was passionate and well-reasoned. Yet his 

epigrammatic explanation could not stand as a purely philosophical argument; it needed firm 

rooting in the Constitution itself. Jackson found his justification in the First Amendment’s Free 

Speech Clause, as applied to the states by the Fourteenth Amendment. But what “speech” was 

truly being abridged here? Could the Witnesses’ refusal to salute a flag be legitimately captured 

in that guarantee?  

 This question, which was not raised in Gobitis due to the case’s religious basis, was fully 

addressed by Jackson, who picked up the issue of symbolic speech where Hughes had left off in 

Stromberg. Noting that “symbolism is a primitive but effective way of communicating ideas,” 

Jackson argued that “the use of an emblem or flag to symbolize some system, idea, institution, or 

personality, is a short cut from mind to mind.” In other words, the fundamental purpose of 

talking or writing—the communication of ideas—carried over to the use of symbols. “Causes 

and nations,” Jackson continued, “political parties, lodges and ecclesiastical groups seek to knit 

the loyalty of their followings to a flag or banner, a color or design.” But symbols do not exist in 

a void; many are “associated with...appropriate gestures of acceptance or respect: a salute, a 

bowed or bared head, a bended knee.” Summing up his definition of communication through 

symbols, Jackson subtly indicated why a simple flag salute case had incensed so many 

Americans: “a person gets from a symbol the meaning he puts into it, and what is one man’s 

comfort and inspiration is another man’s jest and scorn.” 

 Never before had the Court issued so comprehensive or rigorous a defense of symbolic 

speech—but then, never before had they needed to. When Gobitis wound its way to the Court, 

Frankfurter successfully disguised it as an easy case about patriotism; in the years prior, a 

conservative Court would have likely rejected the Witnesses’ claims out of hand. After World 
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War I brought the country together in crisis like never before—and the first Red Scare elevated 

national unity to a level of paramount importance—this acceptance of censorship continued. And 

while the Court’s decision in Stromberg announced a new era of greater tolerance for a broader 

range of personal freedoms, it left dangling the question of how deep these new protections ran.   

 Barnette addressed that question. Justice Jackson’s opinion cemented symbolic speech as 

a “fixed star” in American jurisprudence, laying the groundwork for even more contentious cases 

to come. His opinion, of course, was only made possible by the willingness of other justices to 

reexamine their previously held beliefs, particularly in light of events spurred by their prior 

decision. In a sense, Justices Black, Douglas, and Murphy deserve credit for correcting their 

mistake, while Justice Stone must be recognized as the first voice to raise concern over the 

Court’s dangerous allowance of compulsory patriotism. (Intriguingly, Stone was not wholly 

pleased with Jackson’s majority opinion, fretting that its civil libertarianism might be read to 

condone lawlessness.)139 Ultimately, though, it was Justice Jackson whose pen brought forth the 

Constitutional principles espoused in Barnette. They were necessary then, as World War II 

brought news of mass slaughter to an anxious and suspicious country every day. And they would 

be just as necessary several decades later, when similar news came from the dense, foreign 

jungles of a faraway country called Vietnam.  

 

 

 

 

                                                
139 “The government may coerce citizens to obey constitutional laws, whether they consent or not,” Stone wrote 
Jackson, “but it may not coerce expressions of opinions either by suppressing them or compelling them.” Still, Stone 
joined Jackson’s opinion in full, perhaps to bolster the unity of the liberal bloc. Stone Memorandum to Jackson, Box 
75, The Harlan Fiske Stone Papers, Library of Congress.  
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Chapter Four 

The Conflagration 

 Between 1943 and 1968, the United States underwent a series of convulsions that would 

fundamentally alter the political and legal landscape for decades to come. From the Second Red 

Scare to the African American Civil Rights Movement to the rise of second-wave feminism, the 

decades following World War II were a time of tumult, progress, and paranoia for the American 

people. Previously disempowered groups took to the streets to demand their rights, while the 

Korean War and the Cold War kept the U.S. constantly vigilant of security threats, external and 

internal. 

 Yet no single event would rock the country as violently as the Vietnam War. The history 

of that conflict is complex and extensive, and only its broad outline is necessary to recount here. 

In the 1950s, America provided economic and strategic aid to France in combating the 

communist rebel Ho Chi Minh; when the communists prevailed, the U.S. helped Ngo Dinh Diem 

create a new government in South Vietnam.140 But this intrusion of communism into Southeast 

Asia rankled the nerves of many American foreign policy experts, who had come to adopt the 

strategy of “containment”—the notion that communism must be prevented from spreading, lest 

more countries fall like dominoes to communism. Under Presidents Kennedy and Johnson, 

American military presence in South Vietnam increased slowly, but the conflict remained largely 

invisible to most Americans. Then, in 1964, Johnson claimed that North Vietnam had fired upon 

the USS Maddox in international waters, leading Congress, in the Gulf of Tonkin resolution, to 

grant Johnson power to hugely boost America’s involvement in the conflict.141 In 1965, Johnson 

                                                
140 Marilyn Blatt Young, The Vietnam Wars (New York: HarperCollins, 1991), 47-48..  
141 For a general overview of these events, see Edwin Moïse, Tonkin Gulf and the Escalation of the Vietnam War 
(Chapel Hill: University of North Carolina Press, 1966), 2-5. Most historians believe the incident that sparked the 
Gulf of Tonkin resolution was either exaggerated or completely fabricated in order to engage the country in war.  
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used an attack on American marines as an excuse to bomb North Vietnam extensively (Operation 

Rolling Thunder).142 The conflict escalated further on January 31, 1968, when communist 

soldiers ambushed American soldiers in a series of attacks dubbed the Tet Offensive.143  

 By this point, over half a million American soldiers had served in Vietnam—and many 

were returned in coffins. The war disproportionately affected the young, the poor, and people of 

color,144 who were being drafted and shipped off to a faraway country with no clear ties to the 

United States. Although most conservatives continued to support the war (and viewed such 

support as a necessary ingredient of patriotism), the American left quickly became disenchanted 

with this confusing and bloody conflict.145 On college campuses across the country, students 

organized marches to protest the war and the draft; universities held “teach-ins,” canceling 

scheduled classes in favor of educating students about the war; and anti-war activists traveled to 

cities across the country to make their voices heard.146  

 These activists ranged widely in their radicalism. Some groups, like Students for a 

Democratic Society, generally protested peacefully, organizing marches and rallies and breaking 

the law only through nonviolent civil disobedience.147 Others, such as the Student Nonviolent 

Coordinating Committee, veered toward advocating for violent resistance as the war dragged 

on.148 Minority factions of the protest movement, such as the Black Panthers, used in direct 

violence, against both law enforcement officers and members suspected of disloyalty.149 And the 
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Weather Underground Organization actively participated in bombings and jailbreaks as part of 

their efforts to overthrow the United States government.150  

 Most protests against the Vietnam War did not rise to this level of violence—though 

many did reach a new level of vitriol. Marchers were no longer content to merely shout slogans 

or brandish signs. The horrifying brutality of the Vietnam War—and the jarring celerity with 

which protestors’ peers were being drafted—seemed, to many, to call for a more immediate, 

more visceral kind of demonstration, one that could make an undeniable impact. This was the 

goal of David Paul O’Brien on the morning of March 31, 1966 when, accompanied by three 

friends, he walked up the steps of the South Boston Courthouse, briefly informed the gathering 

crowd of his antiwar sympathies, then lit his draft card aflame.151  

 Less than two years later, O’Brien’s case arrived at the Supreme Court.  

A Court in Flux  

 The issue of symbolic speech lay surprisingly low in the years following Barnette. Most 

First Amendment cases through the 1940s and 1950s dealt with communists and the fine line 

between advocacy and incitement.152 The distinction between pure speech and expressive 

conduct became relevant only in regard to picketers, but picketing is completely distinct from the 

kind of symbolic expression at issue here.153 Between 1943 and 1968, then, the Court’s symbolic 
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speech jurisprudence remained stagnant.154 It took another war to bring the issue back to the 

Court’s docket. It arrived at an institution that had been fundamentally altered by two decades of 

shifting philosophies, politics, and personnel.  

 At the head of the Court sat Chief Justice Earl Warren. A former Republican governor of 

California, Warren was appointed by President Eisenhower to return a favor: Warren had been 

instrumental in delivering California delegates’ votes to Eisenhower at the 1952 Republican 

convention, for which he was promised a spot on the Court.155 Warren ascended just in time to 

shepherd the nine justices to a unanimous opinion in Brown v. Board of Education (1954), and 

quickly established himself as a liberal justice with inherent sympathies for minorities, 

dissidents, the poor, and the working class. With the appointment of William J. Brennan, a 

liberal, as well as Potter Stewart and John Marshall Harlan, two independent-minded moderates, 

the Court quickly tilted decidedly to the left. Warren, a practical man without deep intellectual 

moorings, seized upon the moment to expand civil liberties for all Americans, relying upon 

Brennan to build coalitions and provide jurisprudential underpinning for their boldly progressive 

rulings.156  

 Brennan himself was also something of a surprising choice for the right-leaning 

Eisenhower. A justice on the New Jersey Supreme Court at the time of his appointment, Brennan 

had well-known Democratic leanings. But this was precisely the point for Eisenhower and his 

advisors, who hoped that the appointment of a Catholic Democrat would help the president 

                                                
154 The Court did have the opportunity to address the question of flag burning in 1965, but avoided doing so by 
ruling quite narrowly (see chapter 6).  
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capture the northeast in his upcoming election.157 Almost immediately following his 

confirmation to the Court, Brennan developed a close friendship with Warren, as well as 

alliances with civil libertarians Black and Douglas. Brennan’s relatively minor role in the 

deliberations for O’Brien obscure his dedication to free speech; indeed, his opinion in Texas v. 

Johnson several decades later would bring unprecedentedly broad protections for expressive 

action.  

 Eisenhower’s other two Court appointments were more in line with his own ideology. 

John Marshall Harlan II, the grandson of famed Plessy v. Ferguson’s lone dissenter John 

Marshall Harlan, had a fairly conservative legal philosophy; he favored judicial restraint, 

following stare decisis as closely as constitutionally possible.158 And Potter Stewart, a moderate 

who often sought to follow the Framers’ original intent, anchored the center of the Court during 

the increasingly liberal Warren years.159 Joining Stewart at the center was Byron White, 

Kennedy’s sole Court appointment and something of a perpetual wildcard. A devoted defender 

of civil rights in Kennedy’s Justice Department, White did not become the liberal lion Kennedy 

had hoped for, instead carving out a niche as a moderate with a preference for narrow rulings 

based on precedent.160 Rounding out the O’Brien Court was Abe Fortas, a confidant of Lyndon 

Johnson whose passionate liberalism would meet its challenge in the Vietnam protestors’ 

vitriol.161  
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Personal Opposition, Silent Assent 

 A majority of Supreme Court justices opposed the war in Vietnam. The same was true of 

most Americans by the time of O’Brien. Yet unlike most Americans, the justices of the Court 

had a unique power: they could declare the war unconstitutional. At no point did Congress 

officially declare war; for its entire duration, America’s involvement in Vietnam was technically 

a conflict, one authorized solely by the executive branch. But several members of the Court 

believed that the Constitution did not authorize the president to engage the country in such an 

extensive, prolonged conflict without the authorization of Congress. Other members, while not 

prepared to go that far, cast an equally suspicious eye upon the conflict.162  

 Of the justices, William O. Douglas stood in most radical opposition to the war—and 

thus in support of the protestors. Douglas, an independent-minded warrior for individual rights, 

directly attempted to convince the president to pursue peace negotiations on four separate 

occasions. As early as 1964, Douglas “gave the President hell” about the burgeoning conflict, to 

which Johnson responded, “this doesn’t have anything to do with justice. This is war.”163 From 

that point on, Douglas dissented in every case that sanctioned even a single aspect of the 

Vietnam conflict, censuring the U.S.’s involvement in a string of biting dissents.164 So bitterly 

vociferous was the justice’s opposition that Democratic Representative F. Edward Hebert 

introduced a motion to demand Douglas’ disqualification from all cases involving Vietnam or 

the military.165 
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 Douglas’ longtime ally Hugo Black was similarly opposed to the war, though his 

personal friendship with Johnson—as well as his measured politeness—generally prevented him 

from vocalizing his criticisms.166 In private correspondences, this patina of genteelism dropped: 

Black described the war as “insanity,” calling it “the worst thing that has ever happened to this 

country.”167 An identical balance between outward taciturnity and private anger was struck by 

Potter Stewart, who believed firmly that “the Constitution clearly provides that only Congress 

can declare war, and Congress had never declared war.” John Marshall Harlan II had similar 

(and similarly muted) trepidations. As the war dragged on, both men became increasingly 

restless, even joining Douglas in calling for a review of the war’s constitutionality.168  

 Intriguingly, the two justices who would soon form the Court’s most reliable liberal duo, 

Brennan and Marshall, held more equivocal views about the war. Brennan seems to have 

personally opposed it, but he believed its constitutionality could not be considered by the Court 

unless Congress officially opposed the war and asked the president to end it.169 The justice 

remained mute on the subject until, in 1973, he unexpectedly voted to hear a case questioning the 
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war’s constitutionality.170 Marshall spoke openly about his distaste for the conflict only in its 

final years, noting that “the decision to send American troops [to Vietnam]...may ultimately be 

adjudged to have been not only unwise but also unlawful.”171 But when Marshall was given an 

opportunity to halt a bombing campaign by declaring it unconstitutional, he declined, thereby 

sanctioning further war efforts.172  

 The remaining members of the Court believed that supporting the war was their duty, 

either as patriots or as supporters of Johnson. Earl Warren, who fell under Johnson’s spell after 

the president obsequiously honored the chief justice at several high-profile events, would not 

concede the war’s injudiciousness until 1968, and even then would only admit it to a law 

clerk.173 Byron White, who had supported Kennedy’s initial entry into Vietnam, remained a 

steadfast supporter of the president’s powers to combat a foreign enemy.174 Perhaps most 

surprisingly of all, Abe Fortas, a liberal in most other contexts, took a hawkish view of the 

conflict, never wavering in his support of the war. This uncharacteristic position likely arose 

                                                
170 Atlee v. Richardson, 411 U.S. 911, 911 (1973). Brennan’s conversion came too late to have any effect. According 
to tradition, four justices must vote to grant certiorari—that is, to hear any given case. This is why the trio of 
Douglas, Stewart, and Harlan were unable to a case questioning the war’s constitutionality to the Court. By the time 
Brennan joined their side, Harlan had been replaced by William Rehnquist. Justice Rehnquist did not share these 
views about the war, and Brennan knew it; thus, his vote in Atlee should be seen as primarily symbolic.  
171 Holtzman v. Schlesinger, 414 U.S. 1304, 1311-12 (1973) (In-chambers opinion). 
172 Holtzman v. Schlesinger, 416 U.S. 936 (1973) (opinion of the Court). This infamous incident is worth relating 
briefly, as it reveals the impressive depths of Douglas’ ant-war zeal. In August of 1974, Marshall, in his capacity as 
Circuit Justice, stayed an injunction by the Second Circuit to halt bombings in Cambodia (i.e., he overturned a lower 
court’s decision to halt bombings, thus allowing the bombings to continue). Anti-war activists immediately turned to 
Douglas, who, in his own capacity as Circuit Justice, overturned Marshall’s stay (i.e., he re-enforced the halting of 
the bombings). This move obviously violated Court protocol, and so Marshall quickly overturned Douglas’ 
overturning of his original stay (i.e., he allowed the bombings to continue). In doing so, Marshall noted that he had 
support from a majority of the Court, making his action an order of the Court and thus untouchable by Douglas. 
Such intramural squabbling was, and remains, unprecedented in the Court’s history. See Woodward and Armstrong, 
The Brethren, 327-329. 
173 G. Edward White, Earl Warren: A Public Life (Oxford: University Press, 1987), 306.  
174 Woodward and Armstrong, The Brethren, 127. 



 60 

from Fortas’ close connection with Johnson, to whom he wrote in 1967 that the president must 

“state, emphatically, that we’re going to see this through to a successful conclusion.”175 

 With six members of the Court personally opposed to the war, why was the thorny but 

pressing question of its constitutionality never permitted to reach their docket? A cautious stance 

toward wartime issues may partly explain the matter. Declaring a full-fledged (if not 

constitutionally sound) war to be unconstitutional would be intensely far-reaching implications 

for every branch of government, for the military, and for the country as a whole. If the president 

defied the ruling, the basic premise of judicial review would be shattered. If the president 

followed the ruling, the resulting speedy withdrawal could reverse whatever progress had already 

been made. And if Congress took up the call to authorize the war, then the Court’s actions would 

have unintentionally granted further legitimacy to the conflict its members loathed.  

 Whether or not this explanation is satisfactory, the fact remains that the much celebrated 

liberalism of the Warren Court was conspicuously absent in regard to the Vietnam war’s legality.  

But while the justices shied away from that broader question, they frequently engaged directly 

with issues that arose from the war—and from protests against it. It is in these cases that the 

justices were able to make their views known, to protect contentious public discourse 

surrounding the war, and—in the case of O’Brien—to define the limits of those protections. For 

the justices who opposed the war, free speech remained vitally important. So, however, did 

peaceful rule of law. The resulting symbolic speech cases provide a telling snapshot into this 

dichotomized thinking, as the justices struggled to preserve order amidst the chaos while 

simultaneously safeguarding fundamental freedoms.   
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A Protest Case Rises to the Fore 

 Before O’Brien, few major cases involving the Vietnam protests—or most other forms of 

protest—came to the Court. Street v. New York (1969), the case with the most potential to impact 

First Amendment jurisprudence, was drained of its power when the Court resolved it on 

extraordinarily narrow grounds.176 The rather pedestrian reason for this is time: because cases 

usually take several years to wind their way up to the highest court in the land, the Court did not 

address the most vitriolic protests until they had been raging for several years.  

 In the case of O’Brien, this delay was especially unfortunate, for David Paul O’Brien was 

far from the only young American who set his draft card aflame. As previously discussed, the 

activity was fairly common at large protests in urban centers; in one famous instance, 1,400 

participants of Stop the Draft Week burned their draft cards near the Lincoln Memorial in 

Washington, D.C.177 Protestors, of course, knew the action was illegal: Congress had passed a 

draft card-burning ban, an amendment to the Universal Military Training and Service Act, in 

1965 with near-unanimity.178 But enough protestors entertained notions that their conduct was 

protected by the First Amendment—and enough did not care either way—to keep the activity 

fairly widespread.  

 These protestors could not have known how much their actions disgusted even the more 

liberal members of the Supreme Court. With the exception of Douglas, every justice was alarmed 

by the brazen virulence of the anti-war movement. Hugo Black was most perturbed by the 
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protests, concerned that they might actually set back the anti-war cause by driving Americans to 

support the war out of distaste for its discontents. Throughout his career, Black emphasized the 

need for a steady rule of law, and so he spurned this form of “government by demonstrations and 

marching,” noting caustically that “Hitler took to the streets before he took over.”179 

 Abe Fortas—who by this time had made an enemy of Black through ideological 

disputation and haughty superiority—was in complete agreement. To the Johnson confidant, the 

protestors’ actions were undermining the very foundations of American society. Their actions, he 

believed, were akin to “terror, riot, [and] pillage,” and should not be brooked by a constitution 

that might otherwise seem designed to shield dissent from state punishment. “Protestors and 

change-seekers,” Fortas cautioned in his book Concerning Dissent and Civil Disobedience, 

“must adopt methods within the limits of the law...Liberty cannot exist unless it is restrained and 

restricted.”180 Slightly more permissive was Earl Warren, who reminded a reporter that the 

United States was “born in protest” and speculated that the movement might “shake the 

Establishment out of its complacency and smugness.” But once Warren realized the extent of the 

protests’ violence, he drew back from his tolerance and scorned protestors’ methods.181  

 As the memos, notes, and draft opinions exchanged during O’Brien deliberations reveal, 

these concerns were very much on the minds of the justices as they contemplated the case. Only 

Fortas and White stood in favor of the war; Douglas and Black stood vehemently against it, 

Harlan and Stewart solidly so; and the rest of the Court was increasingly skeptical of its wisdom 
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and constitutionality.182 Yet distaste for the war did not necessarily spawn sympathy for its 

protestors, even among the Court’s most strident defenders of free speech. Having decided to 

avoid ruling on the direct constitutionality of the war, the question for the justices was how far 

citizens could go in expressing their disapproval. How could the Court strike a balance that 

protected dissent while preventing serious societal disruption?  

The Scorpions Reach an Uneasy Peace 

 Alexander Bickel, constitutional law scholar and former clerk to Justice Frankfurter, once 

described the Supreme Court of the early 1950s as “nine scorpions trapped in a bottle.”183 Given 

the disparate philosophies and dominating personalities that clashed on the Court in that time, 

Bickel’s quip perfectly captures the turmoil of the time. Yet with the arrival of Earl Warren in 

1953, the Court began to change. Warren is often described by his admirers as a “Super Chief,” 

not necessarily in terms of his keen legal reasoning, but rather out of admiration for his skills as a 

coalition builder.184 During his years as a California politician, Warren learned the value of 

compromise and persistence. His effort to secure nine votes for Brown v. Board of Education 

remains perhaps the most astonishing feat of judicial statesmanship in the Court’s history—and it 

occurred during his first term. By the time of O’Brien, Warren had managed to keep the Court’s 

jurisprudence, as well as its interpersonal cordiality, fairly consistent despite several major 

personnel switches.  

 As soon as the Court began to deliberate O’Brien, it was clear that the “Super Chief” 

would be at the helm of the decision. Major cases that touch on topical controversies and raw 
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passions are almost always seized by the Chief Justice,185 and O’Brien seemed to tie together 

several highly contested issues in a single, combustible case. It is impossible to know exactly 

what the nine justices discussed at conference, but Warren’s notes make it clear that a near-

unanimous Court wanted to uphold O’Brien’s conviction while outlining the basic contours of 

symbolic speech protections.186 

 Warren’s first attempt to walk this tightrope was almost entirely dismissive of O’Brien’s 

First Amendment argument. A protestor, Warren wrote, does not have “a right to express his 

views by any act, whether lawful or not, that a fertile imagination might conceive. The view of 

the First Amendment advanced by O’Brien is premised upon a definition of ‘speech’ that bears 

no reasonable resemblance to the meaning and usage of that word in our society.”187 The tacit 

implication of Stromberg, the sweeping protections of Barnette: these were absent in Warren’s 

original opinion. “Under [O’Brien’s] view,” Warren continued, “any act done by an individual 

would be speech if the individual intended by the act to express any ideas.” The First 

Amendment would protect “any crime whatsoever, so long as the offender intended by his crime 

to express an idea.” Perhaps inevitably, a parade of horribles follows: “The political assassin, the 

tax evader, the defacer of public buildings” would all, to Warren’s mind, have valid free speech 

claims were O’Brien conviction to be overturned.188 After all, is not their conduct expressive? 
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 In order to prevent these dire eventualities, Warren urged that “the core concern of the 

[First] Amendment is for verbal expression...the traditional, normal, and by far most important 

way that people in our society have expressed their ideas is by using language.” O’Brien need 

not have burnt his draft card in order to communicate his ideas; “uttered language,” the most 

“tangible manifestation of thought,” should have sufficed for him. “Words,” after all, “are 

inherently expressive of ideas,” and are thus all a citizen needs to participate in public debate. 

Summing up, Warren noted that  

burning a document...is not a means for the dissemination of verbal expression. It 
is an act that is wholly unrelated to the employment of language, and 
consequently, its protection is of no moment to the core concern of the First 
Amendment. Preventing people from burning things in in way impinges on their 
freedom to communicate ideas through language.189 
 

 As a general rule, then, the state may regulate or prohibit any conduct so long as its 

purpose is to stop that conduct, not to muffle the underlying idea. Because in Warren’s view the 

law in question was not designed to stifle anti-war sentiment, it must be upheld. Within several 

weeks, Warren had obtained five joins for his opinion, more than enough for a majority.190 At 

this point, the Chief Justice might have safely assumed that, with a few stylistic alterations, his 

thorough opinion would soon become law.  

 He would have been wrong. Two developments suddenly rocked O’Brien deliberations 

and threatened to wreck to the Court’s apparent unanimity on the subject. The first of these took 

the form of a memorandum from Douglas which, if not wholly unexpected, was still quite 

dramatic. “It is clear from our decisions,” Douglas lectured his brethren, “that conscription is 

constitutionally permissible when there has been a declaration of war. We apparently have never 
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decided whether they may be conscription in absence” of such a declaration, but “our cases 

suggest...that there may not be.”191 What followed was a comprehensive history of wartime 

jurisprudence, beginning in the 1790s and continuing to the present day. The conclusion of this 

pedantic lecture was ominous: “These precedents,” Douglas believed, “demonstrate the 

appropriateness of restoring the instant case to the calendar for reargument on the question of the 

constitutionality of a peacetime draft.” 

  The second development was even more surprising. Justice Harlan—at this point, 

probably the most conservative member of the Court—attacked Warren’s O’Brien holding in a 

blistering concurrence. In a gracious tone that belied his disputation, Harlan decried Warren’s 

opinion as “illogical, unsound, and in conflict with prior decisions of this Court.” In Harlan’s 

view, Warren had severely minimized the legitimate communicative impact of certain conduct. 

“The aim of the First Amendment,” Harlan noted, “was to assure persons the fundamental 

freedom to express and disseminate their ideas.” But “the distinctions” between pure speech and 

symbolic speech “are incompatible with that purpose.” Pure speech, after all, is “often 

accompanied by nonverbal activity which may greatly enhance the force of the spoken or written 

word,” and “nonverbal activities may also be communicative even though removed in time or 

place from the words which describe their object.” A speaker’s gesticulations, in other words, 

deserve as much protection as his words, while “a silent, pre-announced parade” could no doubt 

be deeply expressive.”192  

 These qualms were not targeted at Warren’s ultimate holding, for Harlan still believed 

that O’Brien’s punishment was constitutionally permissible. Instead, the thrust of his concern fell 
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upon Warren’s conclusion that all expressive conduct is “entirely without the ambit of the First 

Amendment when regulated in aid of any state interest, no matter how trivial, which is not 

connected with [its] communicative impact.” Such a principle would, in effect, overturn decades 

of First Amendment jurisprudence—including, Harlan cautioned, Barnette. In lieu of such a 

stringent standard, the justice proposed a “‘balancing’ test” weighing the state’s interest in 

regulating the conduct against the expressive nature of the conduct itself. If the state’s interests 

outweighed the importance of the communicative impact, the conduct could be proscribed. 

(O’Brien’s conduct fell into this category, in Harlan’s view.) But if the state’s interests were 

shallow and capricious, the conduct must be permitted.193  

 Whence came these deep concerns about expressive conduct, this desire to protect 

symbolic actions? Harlan’s speech jurisprudence was inconsistent. In his early career, he voted 

to uphold laws effectively banning communist propaganda, yet in his later years, he displayed a 

sincere desire to protect even rancorous expression. This desire was especially strong in cases 

involving the draft and the Vietnam War. No personal note or memo indicates that Harlan’s 

scorning concurrence arose from his concerns with the war itself. Still, his gambit in O’Brien 

implies a serious concern for protestors whose actions were, if not quite as outrageous as 

O’Brien’s, beyond the traditional scope of the First Amendment.  

 Whatever the reason for it, Harlan’s maneuvering was an unqualified success. In order to 

attract his vote—which was unnecessary to achieve a majority—Warren modified his opinion to 

include what now functions as the basic test for symbolic speech protections. According to this 

so-called O’Brien test, a regulation of conduct is “sufficiently justified” 

if it is within the constitutional power of the Government; if it furthers an 
important or substantial governmental interest; if the governmental interest is 
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unrelated to the suppression of free expression; and if the incidental restriction on 
alleged First Amendment freedoms is no greater than is essential to the 
furtherance of that interest. 
 

 The last prong of the test was a direct result of Harlan’s lobbying. As the justice clarified 

in a radically abridged version of his early concurrence, “this passage does not foreclose 

consideration of First Amendment claims...when an ‘incidental’ restriction upon expression...in 

practice has the effect” of entirely censoring the speaker.194 But this condensed concurrence was 

superfluous. His wish—that future courts must balance the interests of the states against the 

interest of the speaker, with a generous eye toward the latter—had been granted. It was now the 

law of the land.  

 Douglas’ objections were not so easily met. The renegade justice’s fiery memo received 

no response, nor, apparently did his protests in conference.195 Finally, the exasperated Douglas 

issued a stunning dissent baldly questioning the constitutionality of the draft and, implicitly, the 

war. “The underlying and basic problem in this case,” Douglas wrote, “is whether conscription is 

permissible in the absence of a declaration of war...It is, I submit, a question upon which the 

litigants and the country are entitled to a ruling.”196 Consequently, Douglas refused to rule on the 

constitutionality of the law in question. To him, this was not a case about the First Amendment. 

It was a case about the Vietnam War.   

 Although Douglas received a flood of appreciative letters for his dissent,197 many from 

parents of soldiers actively serving in Vietnam,198 his opinion had no effect on the war or the 
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law. Warren’s did. His paradoxical ruling simultaneously shielded future protestors from legal 

repercussions while keeping O’Brien behind bars. The once-ambiguous category of symbolic 

speech had, in the course of a single case, been given a definition and a stricture. And though the 

Court continued to refuse to question the entire conflict’s constitutionality, its increasingly pro-

peace justices had located an effective way to protect vigorous, even vitriolic public debate on 

the matter. This protection, the Harlan-mandated balancing test portion of O’Brien, seemed easy 

enough to follow in theory. In practice, however, the Vietnam protests would plague the Court’s 

symbolic speech jurisprudence with ambiguity for the remainder of the conflict.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

                                                                                                                                                       
burning—cause a flood of indigent people into my state to swamp the welfare situation—please quit while you are 
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Chapter Five 

O’Brien’s Ambiguous Aftermath 

 In the years following United States v. O’Brien (1968), two major symbolic speech 

protest cases rose to the Court’s docket. One of these cases, Tinker v. Des Moines Independent 

Community School District (1969), differed radically in its facts but cleaved closely to O’Brien 

in its result. Another, Cohen v. California (1971), involved an act arguably even more offensive 

than O’Brien’s. Taken together, these two cases cemented O’Brien’s legacy and further shielded 

Vietnam protestors from legal punishment. Yet the deeply altered, severely fractured Court also 

portended a new era for symbolic speech—one with far loss tolerance for rancorous protest.  

 Mary Beth Tinker, then thirteen years old, and Christopher Eckhardt, then sixteen, did 

not misbehave in any traditional sense when they attended school on December 16, 1965. They 

did not raise their voices or engage in a fight or bring contraband to school; they simply wore 

black armbands over their regular clothes. This, for their principal, was reason enough to 

suspend the teenagers, and to refuse their reentry into school until their armbands were removed. 

When Mary Beth’s brother John wore a similar armband to school the next day, he, too, was 

suspended. These armbands were no simple sartorial rebellion. John, Mary Beth, and Christopher 

were passionate proponents of peace in Vietnam; they wore their armbands as a symbolic protest 

of the continuing conflict. When their respective schools caught wind of their plans, their 

principals immediately instituted the rule under which the students were suspended. With the 

help of the American Civil Liberties Union, the Tinkers and Eckhardt sued for an injunction;199 it 

was denied. The students appealed to the Supreme Court. It agreed to take the case.200  
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 In the Court’s deliberations over Tinker, which occurred in late 1968, only Justices Black 

and Harlan protested that the wearing of an armband did not qualify for First Amendment 

protections. The rest of the Court felt that the students’ behavior was rather obviously shielded 

from state punishment by the Free Speech Clause. Indeed, Justice Fortas’ majority opinion in 

Tinker, announced in 1969, applies the just-created O’Brien test almost cursorily, citing it not a 

single time. Rather, Fortas casually noted that “the wearing of armbands in the circumstances of 

this case...was closely akin to ‘pure speech,’” which of course “is entitled to comprehensive 

protection under the First Amendment.” Fortas glided over the fact that the students were minors 

whose speech occurred in a schoolhouse setting—two factors that had previously been used to 

justify censorship—as well as the fundamentally symbolic nature of their action. Skimming 

Fortas’ opinion, in fact, one might easily pass over his few, fleeting references to the fact that the 

students’ “speech” wasn’t pure speech, but expressive conduct.201  

 Not every justice was pleased with Fortas’ opinion.202 Justice Harlan dissented on the 

grounds that “school officials should be accorded the widest authority in maintaining good 

discipline and good order in their institutions”; he agreed with the Court’s general proposition 

that wearing an armband amounted to “speech.”203 Justice Black was not so gentle. In an 

extensive and vigorous dissent, this committed opponent of the Vietnam War warned that the 

ruling “usher[ed] in what I deem to be an entirely new era” of jurisprudence which would afford 

limitless protections for both schoolchildren and unruly conduct in general. Based on the ruling, 

Black believed, students could now “defy and flout orders of school officials,” as the Court had 
                                                
201 Tinker v. Des Moines Independent Community School District.  
202 Although he ultimately joined Fortas’ opinion, Justice Stewart initially planned to write a separate concurrence 
due to a small but telling disagreement: “At the risk of appearing eccentric,” he wrote, “I shall not join any opinion 
that speaks of what is going on in Vietnam as a ‘war.’” Stewart ultimately refrained from joining the majority 
opinion, instead concurring in the judgment only. Stewart Memo, Tinker v. Des Moines, Box I:138 Folder 68-21, 
Byron R. White Papers, Library of Congress. 
203 Tinker v. Des Moines (Harlan, dissenting).  
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revoked the authority of “school officials [to] maintain discipline and good order in their 

institutions.”204 Black also scoffed at the notion that wearing armbands could qualify for First 

Amendment protections, grumbling that “I have never believed that any person has a right 

to...engage in demonstrations where he pleases and when he pleases.”205 

New Faces, New Perils 

 But Black’s dissent was just that: a dissent. The majority opinion was now law, and 

schoolchildren joined the rest of society in holding the right to protest an increasingly despised 

war. That right, however, would quickly be thrown into extreme jeopardy, for Tinker marked the 

twilight of the Warren Court. Soon after it was released, both Earl Warren and Abe Fortas 

stepped down.206 To replace them, President Nixon nominated Warren Burger and Harry 

Blackmun,207 two conservative judges from Minnesota. This personnel shift swiftly brought the 

Tinker majority to a minority, imperiling constitutional protections for symbolic speech only a 

few years after they were formally secured by the O’Brien Court.  

                                                
204 Justice White had similar concerns; although he joined Fortas’ opinion, he wrote separately to note that in his 
views, schoolchildren were not afforded the same free speech rights as adults. (See Tinker v. Des Moines (White, 
concurring). One of White’s clerks (probably R. George Crawford) seems to have convinced him of the sagacity of 
Fortas’ conclusions, noting on one draft, “Even if this allows too much within the classroom in this case, its general 
formulation does not, and the school regs [regulations] applied in halls as well as classrooms.” Draft Majority 
Opinion, Tinker v. Des Moines, Box I:138 Folder 68-21, Byron R. White Papers, Library of Congress.  
205 Tinker v. Des Moines (Black, dissenting). Clearly amused by this diatribe, Black’s close friend John Marshall 
Harlan included the following footnote in the first draft of his own dissent: "The Court's opinion does...arouse in me 
a collateral satisfaction. This is that it has drawn from my Brother Black a dissenting essay, with much of which I 
personally agree, that again reveals to a remarkable degree his extraordinary capacities for vigorous expression and 
colorful self-mesmerizing characterization of the constitutional view of others." Harlan removed the note from his 
final draft. Draft Dissent (Harlan), Tinker v. Des Moines, Box I:138 Folder 68-21, Byron R. White Papers, Library 
of Congress. 
206 President Johnson had originally planned to elevate Fortas to Chief Justice, but his nomination was wrecked by a 
tax controversy. See Woodward and Armstrong, The Brethren, 14-15. 
207 Blackmun was actually Nixon’s third choice for the position; the president’s first two nominees were rejected due 
to their obvious mediocrity. A man prone to moderateness, Blackmun’s conservatism began to fade as his career 
progressed, a process that began after he authored the Court’s opinion in Roe v. Wade. During his early years, 
however, he was a reliable vote for the conservative wing. Linda Greenhouse poignantly charts Blackmun’s 
progression toward liberalism in Becoming Justice Blackmun (see note 237.)  
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 Moreover, the first case to test the conservative-leaning Burger Court’s symbolic speech 

jurisprudence did not involve Tinker-style peaceful protest. Just the opposite: Cohen v. 

California seemed designed to incense the justices, even those most sympathetic to anti-war 

protestors. The facts surrounding the case were simple: On April 26, 1968, Paul Robert Cohen 

walked into the Los Angeles County Courthouse garbed in a jacket displaying the words “Fuck 

the Draft” in protest of the Vietnam War. He was quickly arrested for “disturbing the peace...[by] 

offensive conduct.”208  He challenged his conviction on First Amendment grounds, claiming that 

his actions qualified as protected symbolic speech.209 Two years later, the Supreme Court of the 

United States agreed to hear his case. 

“One Man’s Vulgarity Is Another Man’s Lyric” 

 In conference, Nixon’s two appointees predictably sided against Cohen; in fact, both 

Burger and Blackmun were outraged that the Court even heard Cohen’s appeal. Black, too, 

maintained his Tinker attack on expressive conduct, while White, a stickler for formalities, 

dissented on technical grounds.210 The conservatives needed only Harlan’s vote to reject Cohen’s 

appeal. Unexpectedly, he refused to provide it; instead, he conceded that his anti-war clerks had 

persuaded him that Cohen must go free. William Douglas assigned him the majority opinion, and 

each bloc began writing.  
                                                
208 Cohen v. California.  
209 Some legal commentators have noted that Cohen’s actions occupy a liminal space between symbolic speech and 
pure speech. See, e.g., Neel U. Sukhatme, “Making Sense of Hybrid Speech: A New Model for Commercial Speech 
and Expressive Conduct,” Harvard Law Review 118 (2005), 6. This observation is correct but irrelevant. A jacket 
bearing the words “fuck the draft” is both pure speech (in that it is simply three legible words) and symbolic speech 
(in that the message is neither spoken nor written but rather conveyed through an action). More importantly, 
Cohen’s act was interpreted as symbolic speech by the Court, and ruled on as such. Thus, it must be analyzed as 
expressive conduct in spite of containing elements of pure speech.  
210 White believed that the California Court of Appeals had ruled based on a faulty reading of the California 
Supreme Court’s interpretation of the law in question. However, the justice also combed through an early draft of 
Harlan’s dissent, critiquing each point in the margin with criticism more trenchant than Blackmun’s. Why he 
eventually chose to dissent on narrow procedural grounds rather than broader constitutional ones is unknown and 
will likely remain that way. Draft Majority Opinion, Cohen v. California, Box I:193 Folder 70-299, Byron R. White 
Papers, Library of Congress.  



 74 

 To the dissenters, Cohen was a case so ridiculous and inconsequential that the “absurd 

and immature antic” at its heart was not worthy of acknowledgement by the high court.211 In his 

original dissent, Blackmun directly attacked the majority for granting certiorari to the case, 

huffing that “the importance of the litigation escapes me. I do not understand the Court’s 

eagerness to take a case such as this. After all, we cannot decide every case or right every 

imagined wrong.”212 Burger had originally intended to join in this chorus, circulating a brief, 

separate dissent proclaiming that “it is nothing short of absurd nonsense that juvenile delinquents 

and their emotionally unstable outbursts should command the attention of this Court.”213 

 Harlan’s forceful majority opinion provided a study in contrasts.214 For the justice, who 

was by this point dying of spinal cancer, Cohen brought together two passions: his concern for 

symbolic speech protections,215 and his distaste for the Vietnam War. By this point, Harlan was 

keen for the Court to review the constitutionality of the war, but he, Douglas, and Stewart 

remained unable to find a fourth vote to grant certiorari. If Harlan could not question the war 

itself, he could at least protect the rights of those who did. The result rivals Barnette as one of the 

finest defenses of symbolic speech, and freedom of expression, ever penned.216 

                                                
211 Justice Burger was particularly irked by Cohen’s action, and embarrassed that the Court was reviewing it; he 
explicitly asked Cohen’s lawyer, Melville B. Nimmer, to refrain from using the word “fuck” during oral arguments. 
Nimmer ignored this request. Woodward and Armstrong, The Brethren, 149.  
212 Draft Opinion, Blackmun Dissent, Cohen v. California, Box I:243 Folder 70-299, William J. Brennan Papers, 
Library of Congress. Blackmun withdrew these lines before the case was announced. He struggled to maintain a 
proper balance between respect and vehemence throughout the drafting process; at one point, he sent a draft to 
White with the attached memo, “This isn’t good, but it’s about the way I feel.” Perhaps these were inchoate signs of 
his later progressivism; perhaps they were merely manifestations of a young justice’s writer’s block.  
213 Draft Opinion, Burger Dissent, Cohen v. California, Box 72 Folder 70-299, Thurgood Marshall Papers, Library 
of Congress. 
214 Harlan was joined by Brennan, Marshall, Douglas, and Stewart, for a 5-4 majority.  
215 Although as Tinker illustrated, this passion ended at the schoolhouse gate. 
216 It must be noted, however, that the opinion was not penned by Harlan himself, but rather by his clerk, Thomas G. 
Krattenmaker. (Harlan wrote only the first paragraph, a direct response to Blackmun’s retracted attack on the 
Court’s willingness to take the case.) This fact presents a dilemma: should the opinion be referred to as Harlan’s, or 
as Krattenmaker’s? Standard procedure dictates the former—it was published under Harlan’s name, after all—but 
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 Harlan’s opening lines function as a direct response to Blackmun’s withering criticism of 

the Court’s willingness even to take the case—a momentous but ironic exordium, as Blackmun 

quickly retracted this criticism after reading Harlan’s draft. “This case,” Harlan notes, “may 

seem at first blush too inconsequential to find its way into our books, but the issue it presents is 

of no small constitutional significance.” Harlan then addressed Blackmun’s next point (which 

survived in his published dissent): the distinction between conduct and communication. To 

Blackmun’s mind, Cohen’s action was “mainly conduct and little speech”; in other words, what 

bare communicative message existed was wholly eclipsed by the outrageous act of displaying the 

word “fuck” on a jacket in a courthouse. But Harlan asserted otherwise, pointing out that to 

punish Cohen for his actions was to punish him for his message. “The only ‘conduct’ which the 

State sought to punish,” Harlan believed, “is the fact of communication.” Wearing the jacket was 

its own form of expression. Speech and conduct were intertwined.  

 With these two matters settled, the opinion had only to explain why a message conveyed 

so crudely deserved an ounce of First Amendment protection. Here, Harlan soared. In defending 

broad protections for freedom of expression, the justice conceded that a free society is also often 

a messy one. Still: 

That the air may at times seem filled with verbal cacophony is...not a sign of 
weakness but of strength. We cannot lose sight of the fact that, in what otherwise 
might seem a trifling and annoying instance of individual distasteful abuse of 
privilege, those fundamental societal values are truly implicated.  
 

 To censor even a profanity, in other words, can potentially stifle a message of great 

importance. Here, of course, that message was close to Harlan’s heart: opposition to the Vietnam 

war. But profanity need not contain some underlying profundity to deserve protections. In a now-

                                                                                                                                                       
the fact of Krattenmaker’s authorship should be kept in mind. See Thomas G. Krattenmaker, “Looking Back at 
Cohen v. California: A 40 Year Retrospective from Inside the Court, William & Mary Bill of Rights Journal 20, 3 
(2012): 651-652. 
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famous passage, Harlan proclaimed that “one man’s vulgarity is another’s lyric,” and that it is 

simply no business of the state’s to decide between the two.  

 But what of Cohen’s desire to flaunt his message? Surely, the state had argued, Cohen 

could have disseminated his message in a less confrontational manner. Quite the opposite, 

Harlan said: speech “conveys not only ideas capable of relatively precise, detached explication, 

but otherwise inexpressible emotions as well. In fact, words are often chosen as much for their 

emotive as their cognitive force.” The “emotive function” of speech, moreover, “may often be 

the more important element of the overall message sought to be communicated.” Cohen’s 

message could not be censored just because it was presented forcefully and publicly, then. On 

the contrary, his speech deserved protections because it was presented in such a way, for clearly 

this public intensity was integral to his ideas. 

 The fact that Cohen’s ideas were close to Harlan’s own—though expressed without 

Harlan’s restrained eloquence—may have edged the justice toward his ruling. Either way, Cohen 

remains today a doubly important case, protecting both foul language and nonverbal means of 

expressing it. For the ever-rowdier protestors, these protections could not come soon enough. 

Nor, for that matter, could the ruling in Cohen. Half a year after it was announced, Harlan died of 

spinal cancer. His replacement on the bench was William Rehnquist. The Cohen Court had lost 

its majority. For the next several decades, symbolic speech remained uneasily in the shadows, 

rarely addressed by the Court. Then, in 1989, a case arose that cut brutally to the heart of the 

matter. After decades of ducking the issue, the nine justices of the Supreme Court would have to 

rule of the constitutionality of burning an American flag.  
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Chapter Six 

Flag Burners: A Brief History 

 For nearly a century after the founding of the United States, the American flag meant 

little to most. It appeared exclusively on federal government buildings, military forts, and ships; 

to display it on private property would have seemed disrespectful, and pointless. During these 

years, the flag simply represented America—not national unity, but the country itself, its literal 

property. Only when the flag became the target of desecration by Confederates during the Civil 

War did Union did loyalists begin to elevate it as an object of secular sacredness. Suddenly, the 

flag represented not just America, but loyalty to America, at a time when disloyalty had torn the 

country asunder. Following the war, the flag maintained its preferred position among uniquely 

American symbols.217  

 In the 1890s, several groups formed to ensure that the flag maintained this position. 

These groups were concerned with the use of the flag in protests by unions, immigrants, and 

radicals; though the flag was rarely burnt during demonstrations of this period, its mere 

association with these factions unnerved some fiercely patriotic Americans. Anticipating a new 

means of expressing patriotism, politicians began expressing their personal love for the flag, a 

practice inaugurated by William McKinley during his 1896 presidential election. In response, 

several protestors tore apart flags in public, a minor protest propagandized by the flag protection 

movement as a major insult to the country. Soon, the flag protection movement had spurred 

nationwide support for flag protection laws, and by the early part of the 20th century, each of the 

48 states had passed an anti-flag desecration statute. 218 

                                                
217 Robert Justin Goldstein, Burning the Flag (Kent: Kent State University Press, 1996), 1-2. 
218 Goldstein, Burning the Flag, 3-5. 
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Some of these statutes specified flag immolation, while others broadly prohibited any 

non-patriotic use of the flag, including in commercial advertising. When the Supreme Court 

upheld Nebraska’s ban on the commercial use of flags in 1907,219 the question of such laws’ 

constitutionality seemed to be settled. But only about forty-five people were arrested under such 

statutes between 1907 and 1964, leaving the matter largely dormant. The debate was revived 

briefly in 1968, when President Johnson signed into law a federal anti-flag desecration act in 

response to Vietnam protestors. Still, very few people were tried under the statute, and the Court 

had no occasion to consider its constitutionality.220  

In fact, before Gregory Lee Johnson appealed his flag burning conviction to the Supreme 

Court in 1989, the justices had never before ruled on the constitutionality of flag desecration 

laws. This was an active decision. Four times, the issue had been directly presented to the Court, 

but each time the justices ruled on exceedingly narrow grounds. The first of these cases, Street v. 

New York (1969), involved a New York statute that made it a crime to publicly mutilate or “cast 

contempt upon [the flag] either by words or act.” Street had been arrested after burning a flag 

and allegedly speaking contemptuously of it in protest of an assassination attempt on James 

Meredith in June of 1966. “We don’t need no damn flag,” Street said to a nearby policeman. “If 

they let that happen to Meredith, we don’t need an American flag.”221 

 As presented, Street provided a vehicle through which the Court might have struck down 

broad flag desecration laws that prohibited any and all demeaning acts toward the flag.222 But the 

                                                
219 Halter v. Nebraska, 205 U.S. 34 (1907). 
220 Goldstein, Burning the Flag, 7. 
221 Street v. New York. 
222 Street’s attorney, David Goldstick, was not so bold as the challenge the constitutionality of anti-flag burning 
statutes as a whole. During oral arguments, Justice Fortas attempted to edge Goldstick in this direction, knowing it 
would be doomed to failure. But Goldstick hedged: “I do not take the position that the state of New York cannot 
regulate conduct towards the flag. I am saying that the state of New York may in certain circumstances with a 
properly drawn statute narrowly construed for the purpose intended prevent certain acts of flag desecration.” Oral 
Arguments Transcripts, Street v. New York, Box 136, Earl Warren Papers, Library of Congress.  
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Court did not bite. Instead, a slim 5-4 majority led by Harlan held that Street had been arrested 

only for his actual speech against the flag, not for his act of flag desecration. This manipulation 

of the record allowed for an easy ruling overturning Street’s conviction, but not every justice was 

willing to believe this fiction. In dissent, Justice White complained that “the Court has spun an 

intricate, technical web, but...it has ensnared itself in its own remorseless logic and arrived at a 

result having no support in the facts of the case or the governing law.”223  

 White’s cavil was mild, though, compared to the other three dissenters, each of whom 

was moved to write a separate opinion. Justice Black ridiculed the Court’s deliberate warping of 

the record and proclaimed his belief in the constitutionality of all flag desecration statutes. Chief 

Justice Warren similarly criticized the Court’s dodge and stated that “the states and the federal 

government do have the power to protect the flag from acts of desecration and disgrace.”224 But 

no justice was as vehement in his distaste for flag burning itself than Fortas, who accused the 

majority of treating the flag as “nothing more than a chattel.” Clearly perturbed at the Court’s 

hesitance to condone flag desecration statutes, Fortas argued that “protest does not exonerate 

lawlessness. And the prohibition against flag burning on the public thoroughfare being valid, the 

misdemeanor is not excused merely because it is an act of flamboyant protest.”225 

 Three times over the next five years, the flag burning issue would rear its head at the 

Court; three times the Court would punt the issue. In Cowgill v. California (1970), the Court 

refused to hear a case involving the arrest of a man who wore a vest made out of an American 
                                                
223 Street v. New York (White, dissenting).  
224 Warren’s dissent seems to have nearly won over the vote of Justice Stewart (thus depriving Harlan of a majority), 
who lauded its “persuasive force.” Potter Stewart Conference Memorandum, Box 136, Earl Warren Papers, Library 
of Congress. 
225 In spite of Fortas’ Black-like fervor, his dissent was originally filed as a concurrence. Fortas switched to dissent 
after he “reviewed [the] case and...decided that I will vote to affirm...I have concluded that it is fair to say that the 
conviction was for the conduct of publicly burning a flag and not for the words used. As my concurrence stated, I 
believe that the First Amendment does not preclude a state from enacting [an anti-flag burning statute].” Abe Fortas 
Conference Memorandum, Box I:128, Byron R. White Papers, Library of Congress.  
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flag. Justice Harlan, however, noted that while the case’s record was too slim to support a ruling, 

the Court needed soon to decide when “conduct [toward the flag] becomes so intertwined with 

expression” that it deserved First Amendment protections.226 In other words, Harlan warned, 

after the dodge in Street, it was time for the Court to rule on flag burning. But when that option 

arose four years later in Spence v. Washington (1974), the Court once again played coy. Smith, a 

college student, had displayed a flag upside down out of his apartment window and taped a peace 

symbol on it. His gesture, he later professed, was in protest of Nixon’s bombings in Cambodia, 

and of the recent Kent State massacre. Smith was arrested under a statute that forbade affixing 

“any word, figure, mark, picture, design, drawing or advertisement...upon any flag...of the 

United States” publicly or privately. The Court overturned his conviction, but only on the 

tenuous grounds that Smith had not “permanently disfigured the flag” with his tape (presumably 

because it could be removed). Even this narrow ruling was not sufficient for Rehnquist, Burger, 

or White, who felt Smith’s actions violated the flag as a “symbol of nationhood and unity.”227 

 A similar case arose a few months later in Smith v. Goguen (1974). Goguen had been 

arrested under a Massachusetts law proscribing “contemptuous” treatment of the flag after he 

appeared in public with a flag sewn into his pants. The Court, by a 6-3 margin, ruled that the law 

was unconstitutionally vague and overbroad. At the same time, Justice Powell took the 

constitutionality of narrower flag desecration statutes as a given, noting that “certainly nothing 

prevents a legislature from defining with substantial specificity what constitutes forbidden 

treatment of United States flags.”228 Justices Rehnquist, Blackmun, and Burger dissented, 

                                                
226 Cowgill v. California, 396 U.S. 371 (1970), Harlan, concurring in denial of certiorari. This note took the form of 
a concurrence from denial of certiorari, a relatively rare occurrence. Harlan was joined by Brennan in his brief 
statement. 
227 Spence v. Washington, 418 U.S. 405 (1974).  
228 Smith v. Goguen, 415 U.S. 566 (1974). 
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doubting whether Goguen was even attempting to “communicate any particular idea” but arguing 

that if he were, “the governmental interest in protecting the physical integrity of the flag” would 

trump his personal First Amendment rights.229 And Justice White issued an extremely narrow 

separate concurrence, clarifying his belief that had Goguen been “mutilating, trampling upon, or 

defacing the flag, or...using the flag” for commercial purposes, his conviction could have been 

upheld.230  

 At no point in Street, Cowgill, Spence, or Goguen did a single justice affirm his belief 

that anti-flag burning statutes were unconstitutional. And most of the justices who voted to 

overturn the various laws in question stated elsewhere that a basic flag desecration law would 

obviously pass constitutional muster. This presumption held true for fourteen years after Goguen. 

During that period, the issue of flag burning arose not a single time.231  

The “Little (Big?)” Case 

 During the 1984 Republican National Convention in Dallas, the Revolutionary 

Communist Party organized a demonstration they called “The Republican War Chest Tour.” The 

RCP’s platform called for a violent overthrow of all organized government, but on the day of the 

convention, it had a more modest goal: to protest the close collaboration between the Reagan 

administration and a number of large corporations.232 Members often burnt flags and shouted 

outrageous chants in an effort to provoke police overreaction, and this protest was no different; at 

                                                
229 Smith v. Goguen (Blackmun, dissenting).  
230 Smith v. Goguen (White, concurring).  
231 Nor, for that matter, did any major case involving symbolic speech. This may be due to the fact that civil liberty-
minded groups like the ACLU, which were usually responsible for appealing such cases to the high court, knew they 
had few allies on the bench at the time.  
232 Goldstein, Burning the Flag, 32-33. At his trial, Johnson stated that "the American Flag was burned as Ronald 
Reagan was being renominated as President. And a more powerful statement of symbolic speech, whether you agree 
with it or not, couldn't have been made at that time. It's quite a just position [juxtaposition]. We had new patriotism 
and no patriotism." 
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one point, the group chanted, “America, the red, white, and blue, we spit on you. You stand for 

plunder, we will go under.”233 

 One hundred people participated in the Republican War Chest Tour. One was arrested. 

During the protest, Gregory Lee Johnson produced an American flag, soaked it in kerosene, and 

set it aflame. He was promptly apprehended and convicted of flag desecration, a crime in Texas 

and 47 other states at the time, and sent to prison for one year. The Court of Appeals for the Fifth 

District of Texas at Dallas affirmed Johnson’s conviction, but the Texas Court of Criminal 

Appeals reversed on the grounds that Johnson’s conduct was constitutionally protected symbolic 

speech.234 In reaching its decision, the Court of Criminal Appeals relied largely upon Justice 

Jackson’s opinion in Barnette. With two split decisions from the lower courts, the Supreme 

Court voted to take the case.  

 The years between the twilight of the Vietnam War and the last days of the Reagan 

revolution brought a new set of justices to the Court. Gone were Justices Harlan, Fortas, Warren, 

Burger, and Stewart. Justice Powell had come and gone. Justice Blackmun had, by 1989, 

completed his transformation from rigid conservative to compassionate moderate. Justices 

Marshall and Brennan remained, though age and sickness would soon spur both men’s 

resignations. They were joined on the liberal wing by John Paul Stevens, President Ford’s sole 

appointment to replace William O. Douglas.235 Justice White, too, clung to his position, having 

retreated ever deeper into the trenches of conservatism. Rehnquist was now Chief Justice, served 

                                                
233 Goldstein, Burning the Flag, 33.  
234 Texas v. Johnson.  
235 Stevens began his career as a moderate but, like Blackmun and later O’Connor and Souter, shifted further and 
further to the left as his tenure progressed. 
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by the loyal foot soldier Antonin Scalia and Sandra Day O’Connor.236 In the center of these 

factions sat Anthony Kennedy, a swing voter with a libertarian streak and a passion for free 

speech.237 

 Many decisions in the late eighties were decided on a 5-4 basis: when the five 

conservatives could not unite as a bloc, a single swing voter sometimes defected to the liberal 

side. But from the opening moments of oral arguments in Texas v. Johnson, it was clear that 

typical ideological alliances would be scrambled. Justice Scalia took the lead in interrogating 

Kathi Alyce Drew, arguing for the state of Texas. To Drew’s assertion that “if a symbol over a 

period of time is ignored or abused...it can lose its symbolic effect,” Scalia countered that “when 

somebody does that to the flag, the flag becomes even more a symbol of the country.” Kennedy 

quickly jumped in, noting that “you can protect symbols by public respect and by measures other 

than the imposition of the criminal law.” Scalia quipped that under Drew’s logic, a state could 

also prohibit the burning of “a state flower.”238  

 Across the ideological spectrum, John Paul Stevens shed his usual civil libertarianism in 

favor of nationalistic authoritarianism, openly rejecting the notion that the First Amendment 

protected flag burning. After Johnson’s attorney William Kunstler proclaimed that the federal 

government had no power to “regulate how [the] flag is displayed in public,” Stevens simply 

said, “I feel quite differently.” Later, Stevens openly stated his belief that “there is some 

                                                
236 O’Connor’s Blackmun-esque late-career lurch toward liberalism had not yet begun. For an overview of these 
personnel shifts and their effect on American jurisprudence, see Edward Lazarus, Closed Chambers (New York: 
Penguin, 2005). Lazarus served as a clerk for Justice Blackmun during the 1988 term and thus served as eyewitness 
to some of the period.  
237 Kennedy was appointed by Reagan after his first two nominees, Robert Bork and Donald Ginsburg, were rejected 
due to their extreme conservatism and former drug use, respectively. Blackmun, who was also a third choice 
nominee, wrote Kennedy a note upon his confirmation welcoming him to “the good old #3 club.” Greenhouse, 
Becoming Justice Blackmun, 188-190.  
238 Oral Arguments Transcript, Cohen v. California, Box I:813 Folder 88-155, William J. Brennan Papers, Library 
of Congress. 
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identifiable state interest that’s involved here.” In his rigorous questioning of Kunstler, he was 

joined, predictably, by O’Connor, Rehnquist, and White.239  

 With Scalia and Stevens’ usual roles reversed, the Court stood deadlocked at 4-4;240 in a 

situation that would be repeated many times in the coming years, the constitutionality of flag 

burning fell squarely on Justice Kennedy’s shoulders. In spite of personal misgivings, the 

youngest justice voted to overturn all state-level flag desecration acts. Because the Chief Justice 

was in the minority, the duty of assigning the majority fell upon Justice Brennan’s shoulders.241 

By now, Brennan had asserted himself as perhaps the most robust defender of civil liberties in 

the second half of the 20th century; moreover, unlike Holmes and Brandeis, many of Brennan’s 

views became actual law. In the later part of his career, Brennan often languished in dissent, but 

Texas v. Johnson provided one last opportunity to write a sweeping defense of the First 

Amendment.  

 Brennan did not disappoint. With his five votes secured,242 Brennan submitted a 

comprehensive defense of symbolic speech, the culmination of nearly sixty years of half-

measures and ambiguities. The fundamentals of the O’Brien test lie behind Brennan’s Johnson 

opinion, as do the philosophical underpinnings of Stromberg. Cohen, too, resonates in Johnson, 

as Brennan strives to defend the rights of unpopular speakers in the face of majoritarian 

disapproval. And Brennan explicitly cites Holmes’ Abrams dissent to counter Texas’ argument 

                                                
239 Oral Arguments Transcript, Cohen v. California, Box I:813 Folder 88-155, William J. Brennan Papers, Library 
of Congress. 
240 Robert Justin Goldstein claims that Thurgood Marshall’s “sketchy notes” imply that O’Connor originally voted 
with the majority before switching her vote. But no other justices’ notes reflect this, and Marshall’s own are 
ambiguous and inconclusive. It can be safely assumed, then, there were never more than five votes to overturn flag 
desecration bans. See Goldstein, Burning the Flag, 105.  
241 Ironically, Brennan asked not a single question during oral arguments. He was the only justice to remain 
completely silent. 
242 Albeit tenuously; Edward Lazarus has asserted that Kennedy very nearly switched his vote after reading 
Brennan’s opinion. (See note 236.) No records, however, exist to substantiate this rumor.  
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that flag burning somehow presents an incitement toward violence. But the main source of 

inspiration behind Johnson is clearly Barnette. In striking down 48 states’ anti-flag burning 

laws,243 Brennan was, in a very real sense, rejecting the democratic process—just as Justice 

Jackson had in Barnette, given the unpopularity of Jehovah’s Witnesses at the time. Thus, 

Brennan’s task was complexly challenging: the justice had to defend the inclusion of symbolic 

speech in the Free Speech Clause; defend the reprehensible actions of the speaker;244 and explain 

why the Constitution could not condone such immensely popular and widespread laws.  

 On this first front, Brennan had myriad cases to cite. “The First Amendment,” he wrote, 

“literally forbids the abridgment only of ‘speech,’ but we have long recognized that its protection 

does not end at the spoken or written word.” If an action constitutes “expressive conduct,” it may 

well qualify for First Amendment protections, and the flag, “pregnant with expressive content,” 

symbolizes the country as much as “the combination of letters found in ‘America.’” Clearly, 

then, Johnson’s act of flag burning was “sufficiently imbued with elements of communication to 

implicate the First Amendment.” To prove this point, Brennan cleverly reversed Texas’ 

argument that flag burning could be banned to “preserve the flag as a symbol of nationhood and 

national unity.”245 In making this argument, Brennan noted, the state was plainly acknowledging 

that the act of flag burning itself expressed hatred toward America and chipped away at national 

unity. Hatred is undoubtedly a form of expression, and so flag burning, it cannot be denied, 

qualifies as expressive conduct.  

                                                
243 Technically, of course, the Court only struck down Texas’ law. But in doing so, the Court announced that no 
other such law was constitutional.  
244 In legal argot, the “speaker” refers to anyone responsible for any kind of speech--verbal, written, symbolic, or 
otherwise.  
245 Texas v. Johnson.  
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 But can this particular form of expressive conduct be banned? Flag burning, in many 

ways, presents the ultimate symbolic speech challenge. Similar cases involving red flags, flag 

salutes, armbands, and dirty words do not strike at the heart of American patriotism in the same 

way. To witness a flag turned to ashes is to watch the ultimate symbol of the country one may 

love reduced to dust in a maximally disrespectful manner. The question for the Court in Johnson, 

then, was whether such an inherently vitriolic act was different in kind, rather than degree, from 

cases like Barnette and Stromberg.  

 The Court responded in the negative. To allow a flag burning ban would be to “permit a 

state to ‘prescribe what shall be orthodox’”—a quote from Barnette—“by saying that one may 

burn the flag to convey one’s attitude toward it and its references only if one does not endanger 

the flag’s representation of nationhood and national unity.” That, under the First Amendment, is 

not the government’s role. Respect for the flag may be encouraged, but it may not be enforced 

through state action. And, Brennan reminded the country, the Court has never “held that the 

government may ensure that a symbol be used to express only one view of that symbol or its 

referents.” 

 Finally, in response to Justices Stevens’ and Rehnquist’s dissents,246 which suggested that 

the Court’s decision might reduce the symbolic power of the flag, Brennan issued this rousing 

rejoinder:  

We are tempted...to say that the flag's deservedly cherished place in our 
community will be strengthened, not weakened, by our holding today. Our 
decision is a reaffirmation of the principles of freedom and inclusiveness that the 
flag best reflects, and of the conviction that our toleration of criticism such as 
Johnson's is a sign and source of our strength. 
 

                                                
246 Rehnquist and Stevens filed separate dissents; Rehnquist’s was joined by O’Connor and White, while Stevens 
wrote only for himself. Stevens later confessed that he could not bring himself to join Rehnquist’s dissent due to its 
extensive quotation from John Greenleaf Whittier’s poem “Barbara Frietchie.” John Paul Stevens, Five Chiefs (New 
York: Bay Back Books, 2011), 177. 
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 Brennan’s sentiment here was echoed by a heartfelt, almost apologetic concurrence by 

Kennedy, who conceded that he was personally disgusted by Johnson’s actions. (Justice 

Blackmun was, as well; in a private memo to Brennan, he confessed that he “struggled with this 

little (big?) case.”)247 Yet personal disgust, Kennedy noted, is not a basis for censorship, and so 

Johnson “must go free.” In a surprisingly eloquent peroration, Kennedy—whose prose 

occasionally dips into grandiloquence—fashioned a maxim that perfectly captured the paradox 

of the case. “It is poignant but fundamental,” he sighed, “that the flag protects those who hold it 

in contempt.”248 

The Aftermath 

 Johnson was not well-received by the American people. The day after the ruling, the U.S. 

Senate passed, by 97 votes, a resolution expressing “profound disappointment” with the decision. 

Within a week, the House of Representatives did the same, by a 411-5 margin. The same day of 

the House resolution, President George H.W. Bush gave a speech at the Iwo Jima Memorial 

calling upon the country to pass a constitutional amendment outlawing flag burning, a move 

many commentators viewed as baldly political.249 The view was certainly popular: several polls 

found that 69% of Americans believed flag burning should be outlawed.250 Within the year, 

Congress passed a federal statute proscribing flag desecration, though this was quickly tossed out 

by the Court by the same 5-4 margin.251 For the next decade and a half, Congress periodically 

                                                
247 Blackmun Join Memo, Box I:813 Folder 88-155, William J. Brennan Papers, Library of Congress. 
248 Texas v. Johnson (Kennedy, concurring). 
249 Goldstein, Burning the Flag, 144-147. 
250 Goldstein, Burning the Flag, 114. 
251 The law, which was overturned in United States v. Eichman, 496 U.S. 310 (1990) was obviously doomed from 
the start, but because Johnson dealt with a state law, the Court’s ruling had not applied to any federal statutes. 
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brought to the floor a constitutional amendment outlawing flag desecration; each time, the 

amendment failed, albeit barely.252 

 Justice Brennan himself bore the brunt of the public’s ire. Immediately following the 

ruling, Brennan received a flood of hate mail. One citizen addressed him as “Justice Bonehead”; 

another wrote that “murder is a form of protest, too.” In all, dozens of Americans sent telegrams 

to Brennan castigating him for his vote and his opinion—but so too did many intellectuals send 

admiring messages of support. Lawyers, lawmakers, and reporters thanked Brennan personally 

for upholding the First Amendment against popular opinion. The reporter Nancy Dickerson 

wrote Brennan that “as a student of the English language, I want to congratulate you for [your 

opinion]. It is superb. So is your decision.”253 Brennan wrote back personally expressing his 

gratitude. After decades of rulings by a conservative Court rolling back civil liberties, the liberal 

justice was able to issue one final, expansive opinion protecting perhaps the ultimate act of 

symbolic speech in political protest. It is no coincidence that Brennan cited Holmes, Brandeis, 

Hughes, Jackson, Warren, and Harlan in his opinion. The decision stood, and continues to stand, 

as a culmination of their legacy.  

 
 
 
 
 
 
 
 
 
 
 

                                                
252 The last of these efforts, which occurred in 2005, failed by a single vote--Senator Mitch McConnell’s. “Flag 
Burning Amendment Fails By a Vote,” CNN, June 28, 2006, accessed April 11, 2013, 
http://edition.cnn.com/2006/POLITICS/06/27/flag.burning/index.html. 
253 Letters and Telegrams, Box I:813 Folder 88-155, William J. Brennan Papers, Library of Congress. 
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Conclusion 

 In 1996, Judge Robert Bork—Ronald Reagan’s first Supreme Court nomination for the 

seat that ultimately went to Anthony Kennedy—wrote a book called Slouching Towards 

Gomorrah. In his tract, Bork claimed, among other things, that the Supreme Court had erred in 

Texas v. Johnson. Flag burning, he argued, does not fit any definition of “speech” as specified in 

the First Amendment. “An amendment protecting only the freedom of ‘speech,’” he claimed, 

does not “somehow protect conduct if it is ‘expressive.’”254  

 Bork is now dead. So is Justice Brennan. Texas v. Johnson remains good law, as do 

Cohen, Tinker, O’Brien, Barnette, and Stromberg. But symbolic speech remains in perpetual 

legislative jeopardy. In 2009, a group of twenty Republican senators and one Democrat 

reintroduced an anti-flag burning amendment. It died in committee—more a symptom of the 

Senate’s dysfunction than a sign of flagging support.255 The American people remain generally 

against Johnson, and politicians still use the issue to gain political points. As recently as 2005, 

then-senator Hillary Clinton expressed her support for an anti-flag burning law. In an 

increasingly divided chamber, hatred of flag burning remains a bipartisan issue.  

 Still, as of 2013, the right to burn one’s flag in the United States of America remains 

untrammeled. So does the right to wave a red flag, or wear a black armband in school, or refuse 

to salute the flag in any domain. Even as the Court edges further to the right, First Amendment 

protections for symbolic speech have remained steady. Political protestors retain the right to 

express their dissent in its basest, most vitriolic form. The Constitution continues to protect their 

expressive conduct—for now.  
                                                
254 Robert H. Bork, Slouching Toward Gomorrah (United States: HarperCollins, 1996), 100. Even if Bork believed 
flag burning did count as “speech,” he would almost certainly not have supported its protection. The unyieldingly 
conservative judge believed that “gangsta rap,” violent films, and pornography could all also be banned under the 
First Amendment. 
255 S.J. Res.15.IS, 111th Congress (2009-2010).  



 90 

 Was this the intention of its Framers? Did Thomas Jefferson and James Madison truly 

intend for the First Amendment to protect flag burning, sartorial profanity, and schoolchildren’s 

symbolic protests? That, unfortunately, we will never know. The Court’s holdings in symbolic 

speech cases may or may not follow the letter of the Constitution as penned by the Founders. 

What they do follow, however, is the spirit of the United States’ founding document: the desire 

to protect the free exchange of ideas. The First Amendment is not a lofty dream or a “suicide 

pact.”256 Rather, it is a pragmatic tool of effective self-governance. American democracy, as 

established by the Constitution, is indeed “an experiment”257—one that succeeds so long as it 

continues to exist. By allowing all citizens to express their views, the Founders designed the U.S. 

as a “marketplace of ideas”258 where the best ideas could rise to the fore while the worst ones 

could be derided or ignored. That citizens have seized on this liberty to dramatically expand their 

methods of expression should be no cause for alarm. Thomas Jefferson might not have smiled 

upon a jacket reading “Fuck the Draft,” but he undoubtedly would have protected the message 

behind it. 

Between the times of Jefferson and today, however, a Court that viewed “compulsory 

unification of opinion” as a boon, not an evil, stifled the messages of myriad dissenters.259 Even 

after the framers of the Fourteenth Amendment reasserted freedom of speech in applying it to the 

states, it took the fortitude of Holmes and Brandeis to hold the government responsible for its 

constitution’s guarantees. Those two justices’ courageous dissents laid the groundwork for 

Hughes’ Stromberg opinion, which itself formed the philosophical core of Jackson’s Barnette 

                                                
256 Terminiello v. City of Chicago, 337 U.S. 1 (1949).  
257 Abrams v. United States. 
258Abrams v. United States. 
259 West Virginia State Board of Education v. Barnette. 
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soliloquy on freedom of expression. When the Warren Court—and, later, the Johnson Court—

needed support for its freedom-broadening opinions, it had these men, and these ideas, to thank.  

 The pattern of these landmark cases is revealing. From Stromberg to the Vietnam cases, 

each major symbolic speech case emerged from a political protest during national crisis.260 And 

in each case, the justices’ decisions ultimately strengthened the nation by protecting the right to 

dissent. Stromberg put a judicial halt to the excesses of the First Red Scare, demanding that the 

government tolerate the expression of views antithetical to American democracy. Barnette 

thwarted the excesses of World War II jingoism, elevating the right to free expression over the 

whims of an angry majority. The Vietnam cases allowed the Court to shield protestors from the 

force of the law when their actions expressed disapproval of a war that the Court itself found 

questionable. And Johnson, a capstone case, dared to hold that the right to burn the nation’s 

symbol to ashes fortifies that country’s commitment to liberty.  

 None of these cases existed in a historical vacuum—and neither did the justices who 

decided them. The Supreme Court may at times seem to exist in a world unto itself, removed 

from the turmoil and commotion of the democratic process. But as this thesis has illustrated, the 

justices were deeply connected to the times in which they lived. They knew of crises and 

traumas, wars and controversies, and through their rulings, they ensured that public debate about 

such matters would be free, open, and even tumultuous. The protests through which this debate 

sometimes manifested itself may not have been pleasant to observe. They were, however, a 

necessary ingredient of a free democracy.  

                                                
260 Johnson, admittedly, not did emerge from a crisis on the scale of the First Red Scare or the Vietnam War. It was, 
still, a product of its troubled times, and Brennan’s opinion did not make new law so much as it clarified existing 
law. Johnson is a culmination of 60 years of symbolic speech jurisprudence, as well as the next logical step in the 
Court’s flag-related cases.  
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 As stated at the outset, my intent in writing this thesis is twofold. On the one hand, I 

believe a comprehensive history of symbolic speech is necessary as Americans develop novel 

means of expressing their (often virulent) opinions. On the other hand, I feel personally 

passionate about the issue, and hope to explain why symbolic speech protections are, to my 

mind, so utterly fundamental to the experiment of American democracy. The United States is a 

country founded on the premise of freedom of thought—as well as freedom to express that 

thought. Sometimes, the ideas promulgated by citizens are repulsive, their methods of doing so 

offensive. But democracy is not meant to be inoffensive. The rowdiest public sphere may well 

create the most respectable system of laws; the crudest of protests may spawn the best public 

policy. Freedom of speech must include the freedom to strike at the heart of the existing order, 

even in a manner as primitive as setting a flag aflame. Anything less would be a mere shadow of 

liberty. 
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