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IJord1·eight is ten awmes, and every wwme 50 gallons·: The rood of 
A.ntwerft is fourteen awmes, and every wwme 35 gallons. 

AWNHINDE. See Third-night-awn-hinde. · 
AYLE. See Aile. 
AZALDUS, A poor hcrse or jade. Clau11. 4 Ed~v. III. 

B. 

BACA, A hook, or link of iron, or staple. Consuetudin. domus de 
Farenclon, MS. f. 20. 

BACINNIUM, or Bacina, A basin or vessel to hold water to wash 
the hands. Simeon Dunelme, anna 1126. Mo71_. Angl. tom. 3. ft. 19 I. 
Pet1·us filius Petri Picot tenet meclietatem Heyclen.e fter serjantiam ser
'Viendi de bacinis. This \Vas a service of holding the basin, or waiting 
at the basin, on the day of the king's coronation. Lib. Rub. Scaccar.f. 
137. . 

BACHELERIA, The commonalty or yeomanry, as distinguished 
from the baronage. Annal. Burton, jz. 426. sub an. 1259. 

BACHELOR, Baccalaureus, from the Fr. bachelier, viz. tyro,.a learn
er.] In the universities there are bachelors of arts, &c. which is the 
first degree taken by students, before they come to greater dignity. 
And those that are called bachelors of the companies of London, are 
such of each company as are springing towards the estate of those 
that are employed in council, but as yet are inferiors; for every of the 
twelve companies consists of a mas~er, two wardens, the li'Very, (which 
are assistants in matters of council, or such as the assista'nts are 
chosen out of,) and the bachelo?·s, in other companies, called the yeo
manry. The word bachelor is also used, and sig·nifies- the same with 
knight-bachelor, a simple knight, and not knight banneret, or I.."'J''.ight of 
the Bath. The name of bachelor was also applied to that species of 
esquire, ten of whom were retained by each knight banneret on his crea
tion. Anno 28 Ed~v. III. a petition was recorded in the Tower, be
ginning thus : A nostre Seigneur le Roy mons trent 'VOt?·e simple bachelor, 
Johan de Bures, etc. Bachelor was anciently attl'ibuted to the admi
ral of England, if he were under the degree of a baron. In Pat. 8 Rich. 
II. we read of a baccalaureus regis. Touching the further etymology of 
this word, see Spelman. · 

The term bachelor also denotes in law a man who has never been 
married; and as such, taxes have at times been levied, or the taxes 
laid on others increased, if paid by bachelors : as in the case of the 
duty on servants, under stat. 25 Geo. III. c. 43. 

BACKBERINDE, Sax.] Bearing upon the back, m· about a man. 
Bmcton useth it for a sign or circumstance of theft apparent, which 
the civilians call furtum manifestum. Bract. lib. 3. tract. 2. caft. 32. 
Man~vood remarks it as one of the four circumstances or cases, whereim 
a forester may arrest the body of an offender against vert or venison, in 
the forest: by the assise of the forest of LancaBter, (says he,) taken 
•with the manner, is when one is found in the king's forest in !any of 
these four degrees, stable-stand, dog-draw, backbear, and bloody-hand. 
Man~v. 2 part, Forest Laws. 

BACO, A bacon hog, used in old charters. Blount. 
BACTILE, A candlestick properly so called, when formerly made 

ex baculo of wood, or a stick. Ctodingham Hi&t. Dunelm. ajwd War t oni, 
Ang. Sac. ft. 1723. 
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BADGER, From the Fr. baggage, a bundle, and thence is derhed 
bagagier, a carrier of goods.] One that buys corn or victuals in one 
place, and carries them to ano~her to sell and make profit by them : 
and such a one was exempted m the stat. 5 and 6 Ed·w. VI. c. 14. from 
the punishment of an i.nf;rosser within that statute. But by 5 Eliz. c. 
12. Badgers are to be licensed by the justices of peace in the sessions; 
whose licenses will be in force for one y~ar, and no longer; and the 
persons to whom grant~d .must enter into a recognis.ance that they 
will not by colour of the1r hcenses forestal, or do any thmg contrary to 
the statutes made against forestallers, ingrossers, and regrators. If 
any person shall act as a BadgeT without license, he is to forfeit 5!. 
one moiety to the king, and the other to the prosecutor, leviable by 
warrant from justices of peace, &c. Vide 13 Eliz. c. 25. § 20. 

BAG, An uncertain quantity of go.ods and merchandise, from three 
to four hundred. Lex Mercat. 

BAGA, A bag or purse. Mon. Angl. tom. 3. ft. 237. 
BAGA VEL. The citizens of Exete1· had granted to them by charter 

from king Edw. I. the collection of a certain tribute or toll upon all man
ner of wares brought to that city to be sold, towards the paving of 
the streets, repairing of the walls, and maintenance of the city, which 
was commonly called in old English, begavel, bethugavel, and chijljzing
gavel. Antiq. of Exeter. 

BAHADUM, A chest or coffer. Fleta, lib. 2. c. 21. 
BAJARDOUR, Lat. bajulato1·.] A bearer of any weight or burthen. 

Petr. Bles. Cantin. Hist. Croyland, ft. 120. -
BAIL, ballium, from the Fr. bailler, which comes of the Greek B..:Mw, 

and signifies to deliver into hands.] Is used in our common law for 
the freeing or setting at liberty of one arrested or imprisoned upon any 
action, either ciYil or criminal, on surety taken for his appearance at a 
day and place certain. Bract. lib. 3. tract. 2. cajl. 8. The reason why 
it is called bail, is because, by this means, the party restrained is de
livered into the hands of those that bind themselves for his forthcom
ing, in order to a safe keeping or pt·otection from prison: and the end 
of bail is to satisfy the condemnation and costs, or render the defendant 
to pt·ison. 

'With respect to bail in civil cases it is to be observed, that there is 
both common and sjzecial bail : common bail is in actions of small con
cernment, being called common, because any sureties in that case are 
taken ; whereas, in causes of greater weight and Yalue, special bail or 
surety must be taken, and they according to the Yalue. 4 Inst. 179. 
See tit. A.j1jzeamnce. 

By stat. 23 Henry VI. c. 9. sheriffs, &c. are to let to bail persons 
by them anested by force of any writ, in any personal action, &c. upnn 
reasonable sureties, haYing suffici~nt within the county to keep their 
days in such place, &c. as the writs require. 

Bail and mainjwi;:e are often used promiscuously in our law books, 
as signifying one and the same thing, and agree in this notion. that 
they save a man from imjzrisonment in the common gaol ; his friends 
undertaking for him, before certain persons for that purpose authori
sed, that he shall appear at a certain day, and answer whatever shall be 
0bjected t.o hit~ in a legal way. 2 Hawk. P. C. c. 15. § 29. 4 Inst. 180. 

The ch1ef d1fference is, that a man's mainj1enwrs are barely his su7·e
ties, and cannot imprison him themselves to secure his app~arance, as 
his bail may, who are looked upon as his g·aolers, to "·hose custody he 
is committed, and therefore may take him upon a Sunday, and co;ifi.ne 
·until the next day, and then render him. 6 Jviod. 231. Ld. Raym. 706. 
12 l'dod. 275. 
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Sj1ecwl bail, are two or more persons who undertake genemlly, or 
in a sum. certain, that if the defendant be convicted, he shall satisfy the 
plaintiff, or render himself to the custody of the marshal; generally 
there are but t1vo fte?·sons who become bail for a defendant. 

vVhere the defendant has beep anested or discharged out of custody, 
upon giving a bail-bond to the sheriff, he must, at the return of the 
writ, to discharge such bond, appear thereto, namely, by putting m 
sjlecial bail, or, as it is termed, bail above, so called, in contradistinction 
to the sheriff's bail, or bail below ; nor can he render himself, in dis
charge of such bond, without fint jzutting in bail above. 5 Burr. 
2683. 

By rule M 1654, no attorney shall be bail for a defendant in any 
action, nor his clerk. Cowj1. 228. n. Vide Doug. Rejl. 466. that an 
attorney may be admitted as bail in a criminal case. 

No sheriff's officer, bailiff, or · other persons concerned in the exe
cution of process, shall be permitted to be bail in any action or suit 
depending in K. B. nor persons outlawed after judgment. R. M 14 
Geo. II. The keeper of the Poultry Comj1ter was rejected. Doug. 
466. 

I. Of BAIL in CrviL CAsEs. As to the form and requisites of affi
davits to hold to bail, see title Affidavit.] In actions of battery, tres
pass, slander, &c. though the plaintiff is likely to recover large da
mages, special bail is not to be had, unless by order of court, and the 
process is marked for special bail ; nor is it required in actions of ac
count, or of covenant, except it be to pay money; nor against heirs ot· 
executors, &c. for the debt of the testator, unless they have wasted the 
testator's goods. 1 Danv . ./Jbr. 681. 

If baron and feme are sued, the husband must put in bail for both ; 
but if the husband does not appear upon the arrest, the wife must file 
common bail before she can be discharged; for otherwise the plaintiff 
could not proceed to obtain judgment. Golds. 127. C1·o. Eliz. 370. 
Cro. Jac. 445. Sty. 475. 1 Mod. 8. 6 Mod. 17. 105. Tidd's Pract. 

A feme covert was discharged out of custody, because she was ar. 
rested without het· husband ; though the writ was sued against both, 
and non est inventus returned as to the husband. 1 Term Reft. 486. 
See tit. ./Jn·est. 

In all actions brought in B. R. upon My penal law, the defe~dant is 
to put in but common bail. Yelv. 53. In actions where damages are 
uncertain, bail is to be at the discretion of the court: on a dangerous 
assault and battery, upon affidavit of special damages, a judge's hand 
may be procured for allowance of an ac etiam in the writ: and in action 
of scandalum magnatum, the court, on motion, ordered special bail. 
Raym. 7 4. \Vhen bail is taken by the ch~ef justice, or other judge, 
on a habeas co1jzus, the bail taken in the inferim· court is dismissed, 
though the last bail be not filed presently, nor till the next term, 
Yelv. 120, 121. Yet it has been held, where a cause is removed out ' 
of an inferior court by habeas co1·jws, if the bail below offer themselves 
to be bail above, they shall be taken, not being excepted against be
low, unless the cause comes out of London. Fol' the sufficiency of the 
bail there is at the peril of the clerk, and he is responsible to the plain
tiff: so that tl~e plaintiff had _not the lib~rty of _excepting against them, 
and the clerk 1s not respoas1ble for the1r defictency in the court al;>oye, 
though he was in London. 1 Salk. 97. 

VoL . ! . D d 
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In London it is said, :special bail is to be given in action of account, 
&c. But on removal by habeas corftus into B. R. that court will ac
cept common bail. 2 K eb. 404. 

There is not only bail to appear, &c. on writs of error; but also in 
audita que1·eta, a recognisance of bail must be acknowledged ; and upon 
a writ of attaint, to p rosecute, &c. J enk. Cent. 129. 

By the stat 3 Jac. I. c. 8. No execution shall be delayed by any writ 
of rrroT or suftenedeas thereupon, unless bail shall be g·iven in double 
the sum adjudged, to prosecute the writ of error with effect ; and also 
to satisfy the debt, damages, a1~d costs ad judged, &c. 

If a cause, r emoved from an inferior court, be remanded back by 
jzToadc11do the same term, the original bail in the inferior court are 
charg·cable , but 1iot if remanded in another, term. Cro. Jac. 363. One 
taken on a writ of execution is not bailable by law ; except an audita 
qu1'1·ela be b1·ought; but where a writ of error is brought and allo·wed, 
if the defendant be not in execution, there shall not be an execution 
awarded against him at the request of the bail, though he be present 
in court. 1 N'ds . .lfb1·. 331. The bail ought not to join with the prin
cipal, nor the principal with the bail, in a writ of error to reverse the 
judgment against either. C1·o. Jac. 384·. 

Ou cajzias ad sati.ifaciendum against the defendant r etu rned non est 
inv l'ntu.~ , scire facias is to issue against the bail, or an action may be 
brought. Where a defendant renders his body in discharge of the bail, 
the p!a~ntiff is , by the rules of the court, to make his choice of pro
ceecliJ g in execution, whether he will charge body, goo ds, or lands. 
l Lilt. !83. And if the principal, after judgment, renders not himself 
in discharge of his bail, it is at the election of the plaintiff to take out 
execution either against him, or proceed ag·ainst his bail: but if he 
takes the bail in execution, though he hath not full satisfaction, he shall 
never after t ake the principal : and if the principal be taken, he may 
not after meddle with the bail. 

Vlhere two are bail, although one be in execution, the plaintiff may 
take the other. C1·o. Jac. 320. 2 Bulst. 68. If a principal render 
himself, and there is none to require his commitment, the court is ex 
officio to commit him; and if the plaintiff refuse him, he shall be clis
ch(crged, and an entry made of it upon the record. ilfooT, Cas. 1249 . 
1 L eon. 59. See Hob. 210. 

There must be an exoneretUJ· entered, to discharge the bail. If the 
defendant dies before a caj1ias ad satisfac. against him returned and 
filed, the bill will be discharg·ed. l Lill. 177. 

Tbe bail upon a writ of error cannot r ender the party in their dis
charge ; because they are bound in a recognisance that the party shall 
prosecute the writ of error with effect, or pay the money if judgment 
be affirmed. I Lilt . .lfbr. 173. 2 Cro. 402. :i 1l1od. 87. Nor can the 
bail in such case surrender the principal, though he become a bank~ 
rupt pending the ·writ of enor. I Tenn Rejz. 624. See Scire Facia·s . 

B t· fore a 8fi1·e facias taken out against bail, the principal may render 
his body in discharge of the bail: and if the bail bring in tl1e p rincipal 
before i.:he return of the second sci. fa. against them, they shall be dis
ch . ..trg~d . I R?ll .. .lfbr. 250. 1 Lill. 47 1. Anciently the bail were to 
bnng· In the pm:crpal upon the first sci. fa. or it would not be allow
ed. 3 BuLst. 182 . 

If the bail mem1 to acquit themselves of their recognisance entirely, 
and run no lzazm·d of the death of the defendal'1t, then they must ren
der hi m in their discharg·e, bifore the return of the ca. sa . as the death 
of the principal afterwards will not discharge them. 2 TVils. 67. 2 
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Cro. 165. Jon. 139. Stm. 511. But if they do not, then they have 
until the return day, (if the proceeding·s be by bill ,) sfdfnt~ cu1·ia of 
the first sci1·e facias, if it be returned scire feci, but if a rzi!til IS return
ed thereon, then until the return day, sedente cwHi of the second sci. 
fa. N. on R. E. 5 Geo. II. And if the proceedings be by ori!';inal, they 
have till the quarto die jzost of the return of the first sci. fa. if return
ed scire feci; if not, then till the qum·to die jw8t of the return day of 
the second. 4 Bun. 2134. I 1/Vils. 270. If an action be brought, 
then eight clays in full term after the return. R. Trin. I Ann. Sec 
furt her Imtzey's and the other books of practice. 

If bail surrender the principal at or before the retum of the secondsci1·e 
fa cias , it is good, althouf!;h there be not immediute notice of it to the 
plaintiff; and if, through want of notice, he is at further charge against 
the bail, that shall not vitiate the surrender, but the bail shall not be 
delivered till they pay such charges ; if at any time, after the return 
of the caj1 ias, the b<til surrender the prin<:ipal at a judg·e's chamber, 
and he thereupon is committed to the tipstaff, from whom he escapes, 
&c. this wili not be a g·ood sunencler; but if it be before or on a cajzias 
returned, it is otherwise, the one being an indulgence, and the other 
matter of right. Jl!Iod. Cas. 238. vVhen a person makes his esc.tpe 
out of prison, and is retaken and bailed; the bail shall be discharged 
on writ to the sheritr commanding him to keep the prisoner in dis
charge of the bail. Stat. I Ann. st. 2. c. 6. § 3. 

The judges of the courts at l/Vestmirzster have power by statute to 
appoint commissioners in eYery county to take recognisances of bail, 
in causes depending in th ei r comts ; and to make such rules for jus
tifying the bail as they shall think fit, &c. Stat. 4 and 5 TVm. ~ M 
c. 4. 

The commissione-rs are to take bail, but are obliged by rule of court 
to keejz a book wherein are tbe names of the plaintiff, defendant, and 
bail, and the person who trai1smits the same, and who makes affidavit 
that the recognisance was duly acknowledged in his presence : on 
such affidavit the judges make a conditional allocatur, and th e bail aJ'e 
to stand absolute, unless the plaintiff excepts against them within 
twenty clays, and if he excepts, the bail ;may justify by a.!Jida7.!it btfo1·e 
commissioners in the country. Gilb. H. C. B. 32. 

If a defendant puts in bail by a wrong name, the proceedings shall 
nevertheless be good; for otherwise every man impleaded may give a 
false name to his attorney by which he will be bailed, and th en plead 
it in arrest of judgment. Goldsb. 138. But it hath been held, that if 
the bai'l be entered in one name, and the declaration and all the p ro
ceedings are by a contrary name, it will be erroneous. Cro. Etiz. 223. 
So if there is bail, and the bail be taken off the file, the plaintiff is 
without remedy; though where a habeas corftus and bail-jziece were 
lost in B. R. new ones were ordered to be made out. Sty. 261. 

Stat. 21 Jac. l. caft. 26. enacts, That it is felony without benefit of 
clergy to acknowledge, or procure to be acknowledged, any bail in the 
name of another person not privy or consenting thereto ; provided that 
it shall not corrujzt the blood, or take a way dower. 

Stat .. 4 and 5 Wm . . ~ M caft. 4. § 4. enaets, That any person re
presentmg or personatmg another befo?·e commissioners appointed to 
take bail, shall be adjudged guilty of felony. 

Sjzecial bail, which is taken before a judg·e, or by commissioners in 
tl:e country, when accepted, is to be filed; after t~venty days noti£e 
giVen of putting; in special bail before a judge, on a ccjzi cal'jiUs, if 
t here be no exception, the bail shall be filed in four days. 1 Lilt. Abr. 
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17 4. · Upon a ajzi co'rjl'u.s twenty days are allowed to. except. again'st 
the bail : so on a writ of error ; and you need not g1ve notlce; b~t 
you cannot take out execution without giving a four days rule to put 1D 

better bail: in all other cases, notice must be given. Upon a habeas 
co1jws eight and twenty days are appointed to except against tl_1e bail, 
and after that, if it be not excepted against, it shall be filed m four 
days. 1 Salk. 98. R. JIII. 8 Ann. . 

The exception to bail put in before a judge, must b~ entered ll1 t~1e 
bail-book, at the judge's chambers at the side of the ball there put m, 
after this manner: I do exajzt against this bail, A. B. attorn. for the: 
jzlaintiff. And if there be no such exception, the defendant's attorney 
may take the bail-jziece from the judge's chamber, and file it. Bail is 
not properly such until it is filed, when it is of record: but it shall be 
accounted good, till the same is questioned and disallowed. 

Bail cannot be justified before a judge in his chamber, except it be 
by consent, or tor necessity in yacation ; but in the latter case they 
ought to be justified again in term, and upon that the defendant is com
pelled to accept a declaration to go to tria! at the assises, if it be an 
issuable term ; and upon putting in bail, it is not enough to give no
tire of their being put in, but it ought to be of their names, jzlaces of 
abode, and trade o1· -uocation, that the plaintiff may know how to in
quire after them. 6 JIIIod. 24, 25. 

It being doub~ful whether Sunday should be reckoned as one day in 
notice to justify bail, it was determined jzeT cur. that for the future, 
Snnday shall not be counted one; (it not being a proper clay to inquire 
after bail ;) but hvo days notice must be gi-uen, of ~t.:hich Sunday shall 
not be one; upon motion for defendant to justify bail, notice "·as 
served Satw·day, June 23, to justify bail Monday, 25 ; the notice be
ing ir:sufficient, the bail was not suffered to justify. Notes in C. B. 
220. 

After the plaintiff has entered his exception, and given notice there
of to the defendant, the b~jl (to discharge the bm1d) must personally 
appear in court 'rithin the time limited by the rules thereof, and justi
fy themselves, [or by affidm·it i[ taken before commissioners in the 
country,] and the plaintiff may oppose them by his counsel : if it ap
pear they :.ne insufficient the court will reject them, and leave the 
plaintiff at liberty to proceed upon the bail-bond, or against the 
sheriff. 

Bail coming to justify and not being present at the sitting of the 
court, must wait until the rising. 

Generally,' bail are opposed on jive grounds with effect. 1st. That 
there is some mistake in the notice to justify; n:::.mely, that it should 
have been given t'luo days previous, instead of one. 2dly. That the 
hail have assumed names that are either feigned, or belong to other 
j1ersons) contrary to the stats. 21 Jac. I. and 4 and 5 f;Vm. t1 lVI. But 
the court will not vacate the proceedings against the p-arty personated, 
until the offender be convicted. 1 Vent. 301. Nor can a conviction 
take place, until the bail-piece be filed. 2 Sid. 90. 3dly. A third 
ground of opposing bail is, that they are not housekeepers ; if they 
be, the rent paid is immaterial, though under 10/. Loft, 148. Nor is 
it necessary they should have been assessed to the poor's rate. Ibid. 
328. 4-thly. They may be opposed on the ground of their not being 
worth double the sum s'W01'n to, aftet· payment of all their debts. Un
der this head may be ranked bankrujzts, who have not obtained their 
certific:ttes; ot· such as haYe been t7vice bankrujlts, and not paid 15&. 
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in the pound. M 24 Geo, III. Lastly, after the exjtiration of the 
rule to bring in the body. Loft. 438. .!VI. 20 Geo. III. 

If the bail do not justify at the day given, (being the last day they 
have,) they are out of court. Nor can they justify after the rule upon 
the sheriff to bring in the body is expired, without leave of the court. 
Loft, 88. 

In case the defendant b1neglect has suffered the plaintiff to t~ke 
an assignment of the bond, and he has lost a t1·ial; if he would w1sh 
to try the cause, he must move the court for that purpose on a spe
cial affidavit containing merits, if it be in term time ; if in 'Vaca
tion, he may apply and obtain a judge's order, which will be granted 
upon jiUtting in and fte?:fecting bail, flaying the costs incu1·red, Tecei'V
ing a declaration in the original action, jneading issuably, and talcing 
s!Jo1·t notice of tTial, so as not to delay the jtlaint~ff, and consenting ~hat 
the bond stand as a security. But the court of K B. has not yet said, 
that the plaintiff shall take judgment on the actions upon the bond, 
although the practice in the Common Pleas is so. 

If the bond be irregularly assigned, defendant may move the court 
to set the proceedings aside for irregularity, upon an affidavit, stating 
the particular facts. 

If the court stay the proceedings on the boncl, the defendant is not 
at liberty to plead in abatement, but in chief. Salk. 519. Nor will the 
court order the bond to be delivered up to be cancelled, on the ground 
of a misnomer. 3 Term Rejz. 572. 

Pending a rule to set aside proceedings for irregularity, and to stay 
the proceedings, plaintiff took an assignment of the bond in the mean 
time ; the court agreed that the proceedings were totally suspended 
by an act of the court, and made the rule absolute to set aside the as
signment of the bond, as having been made too soon. 4 TeTm Rej1. 176. 

The court may adjudge bail sufficient, when the plaintiff will not 
accept of it. Also the court on motion, or a judge at his chamber, 
will order a common appearance to be taken, when special bail is not 
required, on affidavit made by the defendant of the smallness of the 
debt due, &c. The putting in of a declaration, and the acceptance of 
it by the defendant's attorney, with the privity of the plaintiff's attor
ney, is an acceptance of the bail. 

When the sheriff hath taken good bail of the defendant, he will on 
a rule return a cejzi, and assign the bail-bond to plaintiff, which mar 
he done by indorsement without stamp ; so as it be stampt before ac
tion brought thereupon ; and then the defendant and bail may be sued 
on the bond, by rhe plaintiff in his cnvn name, i.e. as assignee of the 
sheriff. Stat. 4 and 5 Ann. c. 16. The action must be brought in the 
same court where the original writ was sued out. 3 BuTr. 1923. l 
BuTr. 642. The 'Venue may be laid in any county. Stra. 727. 2 LcL 
Raym. 1455. But if the plaintiff takes an assignment of the bail
bond, though the bail is insuf!lcient, the court will not amerce the 
sheriff. 1 Salk. 99. 

In case the defendant doth not put in bail, the attorney for the 
plaintiff is to call on the sheriff for his return of the writ; and so 
proceed to an attachment against the sheriff. If on a cefti corftus no 
bail is returned, a rule will be made out to bring in the defendant's 
body. Thoug·h a defendant, with leave of the court, may deposit 
money in court instead of bail; and in such case the plaintiff shall be 
.ordered to waive ot!wr bail. Lilt . .!lbT. Tri1z. 23 Car, B. R. 
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If more damages, &c. are recovered than mentioned in the plaint, 
or than the sum wherein the bail is bound, the bail will not be liable 
for the surplus. 1 Salk. 102. 

A bail cannot be witness for the defendant at the trial ; but the 
court, on motion, will discharg·e the· bail, upon giving othet· suf
ficient bail. T17ood's Inst. 582. Bail-pieces are written on a small 
square piece of parchment, with the corners cut off at the bottom. 

Bail are not regularly put in, unless the name of the proper county 
be inserted in the bail-piece. Smith v. Miller, 7 Term Rejz. 96. 

If a sheriff's officer on an arrest take an undertaking for the ap
pearance of the party instead of a bail-bond without the plaintiff's as
sent, and bail above is not duly put in, the sheriff is liab le to an ac
tion for an escape, and the court will not relieve him by permitting· 
him to put in and justify bail afterwards. Fuller v. Prest, Ibid. 109. 

But if the sberifl" permit the defendant to go at large without 
taking a bail-bond, he may retake him before the return of the writ. 
Ibid. 

Where a bail-bond has been taken, it may be cancelled if the de
fendant return into the sheriff's custody before the return of the writ. 
Stamjzer v. l>filbo~vnce, lb . 122. 

The court on the appiication of the defendant's bail, granted aha
beas corj1us to the sheriff of H. in whose custody the defendant was 
under a ch<>.rge of felony to bring him up in order that he might be 
surrendered by his bail. Shmj~ v. Sheriff; Ib. 226. 

If an action be broug·ht here against bail on a recognisance of bail 
taken in C. B. they have the same indulgence (of eight clays in full 
term after the return of the writ aga.inst them) to r ender the princi
pal, as if the recognisance had been taken in this court. Fisher v . 
BTanscbmbc, 7 Term Rt>jl. 355. 

It is not necessary to give bail in error on a judgment in debt, for 
goods sold and delivered, and on an account stated. Alexander v. Biss, 
Ib. 449. 

If r.. defendant be sent out of the kingdom under the alien bill after 
he has given a bail -bond and be£ re the return of the writ, the court 
will ord er the bail-bond to be cancelled. Postel v. WiLliams, Ib. 517. 

Bail to the sheriff are liable to the plaintiff's whole debt (without 
r egard to the sum sworn to) and costs, provided they no not exceed 
the penalty of the bail-bond. Stevenson Y. Came1·on, 8 Term Rejz. 28. 

But bl\.il in the action are not liable beyond the sum sworn to ·and 
the costs. Ib . 

Bail in the origin::tl action after judgment recovered ag·ainst them 
on the bail-bond, may be holden to bail in an action on such judgment. 
Prende1·gast L Davis, Ib. 85. 

But b<ti l to the sheriffs, cannot themselves be holden to bail in an 
action on the bail -bond. Ib. 

An action on the bail-bond must be brought in the court where the 
original action was brought. Donatty v. Bm·clay, Ib. 152. 

Bail haYe eight days to r-ender the principal from the return of that 
writ on which there is an effectual proceeding against them. TtVilkin
son y. Vacs, Ib. 422. 

Therefore where the plaintiff sued the bail on their recog·nisance, 
who did not ren_der the principal within eight clays, ancl then the plain
tiff died, and h1s executors brought another action against the bail, it 
-..vas ruled that the bail had eight clays from the return of the process. 
in the second action in which to render the prir.cipal. Ib. 
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A defendant who has given a bail-bond cannot be holden to bail in 
an action brought by the sheriff on that bond. .ll.fellish v. Pathe1·ich, 
Ib. 450. 

Bail above may be put in befO?·e the return of the writ ; and con
sequently the plaintiff cannot afterwards proceed on the bail-bond. 
Hyde v. WishaTd, Ib. 456. 

'Vhen the rule to bring in the body expires the last day of a term, 
the bail have the whole of the first clay of the next term to justify ; 
and if the defendant surrender in discharge of the bail on any part of 
that day, the sheriff cannot be attached for not bringing in the body. 
R. v. The Sheriff of iliiddlesex, Ib. 464. 

The plnintiff may sue out a writ against the bail on their recogni
sance, on the retur day of the ca. sa. against the principals. ShiveTs 
v. B1·ooks, Ib. 628. 

The same persons who were bail in B. R. may justify again, or bail 
upon a writ of error returnable in parliament. 11-IaTtin v. Justice, Ib. 
639. 

If a defendant be arrested by process of K. B. and removed by ha
beas co1jzus to C. B. he may put in and justify bail in eithet· court. 
KnMulys et at. v. Reading, C. B. I B. 0' P. 3 H. 

Bail were allowed to justify after the rule to bring in the body had 
expired, on payment of the costs of the opposition. T'Veddalt v. BergeT, 
Ib. 325. 

If a man carry on business at a lodging in one place, and keep a 
house at anothe:·, notice of bail describing him P.s of the forrr).er place 
is sufficient. Ib. 

The court ailowed the defendant to justify bail after an attachment 
had issued agai~t the sheriff, but gave leave to the p laintiff to oppose 
them without prejudice. Williams v. Waterfield, Ib. 334. 

VVhere bail are regularly put in and ·excepted to, the defendant 
need not describe them in his 11otice of justification. England v. Ker
•wan, 8 Term Rejz. 335. 

The court will not discharge a defendant on a common appearance 
on the ground of infancy. iliadox v. Eden, Ib. 480. 

A defendant cannot enter into the recognisance of bail. Reg. Gen. 
Ib. 530. 

But each bail shall bind himself in double the sum sworn to. Ib. 
In C. B. two days notice of justification must be given whether the 

bail originally put in, or added bail be brought up. Nation v. Bm-ret, 
C. B. 2 B. 0' P. 30. Secus in B. R. Wright v. Ley, Ib. 31. 

It is not a sufficient ground for rejecting a person as bail, that he is 
described to be " of A. in the county of B. gaol-keeper." FuulkneT 
v. Wise, Ib. ! 50. 

The court will not discharge a defendant on common appearance on 
the ground of his having obtained his certificate as a bankrupt and of 
the debt being thereby barred, if the validity of the certificate is 
meant to be disputed. Stacy v. FedeTici, Ib. 390. 

~f a defendant in e:ror, (the plaintiff in an action,) ~pon judgment 
bemg affirmed, take 111 executwn _the body of the plamtiff in error, 
for the debt, damages and costs m error, he does not thereby dis
charge the bail in error, but may sue them upon their recognisance. 
Perkins v. Petit and Gale, Ib. 440. 

A recognisance entered into by the bail in error without the princi
pal is good. Dixon v. Dixon, Ib. 443. 

If on a bond debt, double the sum secured by the bond be the sum 
for which the bail bind themselves in the recognisance in error, it is 
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sufficient, though a further sum be due for interesl and costs, and 
nominal damages have been recovered. Ib. 

If bail be put in with thefilazer of the county in which the defend
ant is anested on a testatum cajzias, the bail may be treated as a nulli
ty and an attachment issue. Clomjzson v. Knox, Ib. 516. 

But if the plaintiff appear to have been aware that the bail were ac
tually put in, though with the wrong filazer, the court will relieve 
against the attachment. Id. Ib. 

An indorsor of a bill of exchange may be bail for the drawer, in an 
action against him on the same bill. Han·is v. Jlfanley, Ib. 526. 

An attorney's clerk, thoug·h not clerk to tl1e defendant's attorney, 
cannot become bail above. Redit v. Broomhead, Ib . 564. 

Court will stay proceedings against both the bhil on payment of the 
sum sworn to, and costs, although less than the damages recovered, 
or than the sum named in tl1e process. Clark v. Bradshaw, 1 East, 
86. 

Sci. fa. against bail must lie four days in the office as well where 
scire feci is returned as nihil. JVilliams v. 111ason, cited in the above 
case. 

\Vhere defendant was sued by original in London the sci. fa. against 
the bail must be sued there also ; and it does not help the plaintiff 
who sued out tl1e sci. fa. in Middlesex, that bail had by mistake has 
been put in there . HarTis and another v. Calva1·t and another, 1 
East, 603. 

A writ of error though not returned is of itself a sujze1·sedeas, and 
may be pleaded by bail to haYe been issu ed and allowed after issuing, 
and before the return of the ca. sa. ag·ainst the principal, so as to 
avoid proceedings against tl1em in sci. fa. upon tl1e recognisance of 
bail prosecuted afte1· a return by the sheriff of non est in-ventus made 
pending such writ of erro1·. Samjzson y. Brown, 2 East, 439. 

Bail in error are not required by stat 3 Jac. I. c. 8. on error brought 
on a judgment by default in debt on a count for a p:·omissory note any 
more than on counts for goods sold and de!iYered, and on an account 
stated ; though if there were one count, on which judgment was en
tered up, for which bail in error were not required, it seems suf
ficient to excuse the plaintiff in error. Trier v. Bridgman, 2 East, 
359. 

An omission in the ac etiam part of the writ of the sum for which 
the defendant is arrested, on bailable process is irregular, and he can
Jlot be holden to special bail thereon. Da-vison v. Prost, Ibid. 305. 

Tim.e enlarged for bail to surrender a bankrupt unde r examination. 
_liaude v. Jouett, 3 East, 145. 

B. R. have power to bail in discretion in all cases of felony, as well 
as othe1· offences. Rex v. J1iarks, Ib. 163. 

One who was committed to .1\fe,wgate by commissioners of bankrupt 
for not answering satisfactorily to certain questions, must for the pur
pose of being surrendel'ecl by his bail in a civil suit, be brought up by 
ltabeas co11zus issued on the crown side of the court, on which side also 
must be taken the subsequent rule of his surrender in the action, 
his commitment jzro fonna to the marshal, and his recommitl'nent to 
."l"e'ivgate charged with the several matters. Tayl01·'s case, Ib. 232. 

After notice of render, all proceedings against bail shall cease. ( T. 
1 Ann.) ByTne v. Aguilar, Ib. 306. 

Upon a writ of error sued out by the p rincipai after tl1e bail are 
fixed and proceedings against them in sci.fa. the court will only stay 
pl'Oceedings agail)st the bail pending the writ of error, on the terms of 
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the bail's undertaking to pay the condemnation money and the costs of 
the 8ci. fa. and (if it be a case in which there is no bail in error) to 
pay the costs also of a writ of error if judgment should be affirmed. 
Buchanan v. Alders and anotlte1·, lb. 546. 

If the second writ of sci. ji:t. be in proper time on the file in the 
sheriff's office, that is sufficient to warrant proceedings against the 
bail, though it were not entered in the sci. fa. book in the sheriff's 
office, which is merely a private book fot· his own convenience. ]-fey
wood v. Rennm·d et al. lb. 570. 

If ba:l apply to stay proceedings upon the bail-bond, or ~gainst the 
sheriff, they need not swear to merits, thougl1 a trial has been lost. l 
B. &P. 

II. As TO BAIL FOR CRIMES. At common law, bail was allowed for 
all offences except murder. 2 17lst. 109. And if the party accused 
could find sureties, he was not to be committed to prison; for all per
sons might be bailed till convicted of the offence. 2 lnst. 186. But 
by statute it was after enacted, that in case of homicide the offender 
should not be bailed : and by om· statutes, murderers, outlaws, 
house-burners, thieves openly defamed, &c. are not bailable ; but 
where persons are accused of larceny, as accessaries to felony, or 
under light suspicion, they may be admitted to bail. Stat. 3 Edw. I. 
c. 15. 

One indicted and found guilty of the death of a man by misadven
tuu, as by casting a stone over a house, and by chance killing a man, 
woman or child, is not bailable. 3 Efhu. III. Carone, 354. 

One indicted of consjzimcy, -viz. that he with others conspired falsely 
to indict another of munle1· or felony, by means whereof he was in~ 
dieted, and afterwards convicted, shall not be bailed. The resolution 
of all the judges, upon the question demanded by King Echu. III. 
himself, as appears, 27 .!lss. l. 

One indicted for bw·glary may be hailed. 29 .!lss. 44. 
One indicted on susjlicion of robbery was outlawed, and taken on the 

outla~ury, and brought wTit of error, and being brought to B. R. by 
habeas co1·jms, prayed to be bailed and took two exceptions to the in
dictment; 1st. That he was inyrison, and knew nothing of the out
lawry; 2dly. That the charge IS too general, and nobody prosecutes ; 
but per Rolle, Ch. J. He cannot be bailed. Sty. 418. But see stat. 
4 and 5 Wm. b' M c. 18. which enacts that persons outlawed, except 
for t1·eason or felony, may appear by attorney and reverse the same 
without bail ; except special bail shall be ordered by the court : and 
that persons arrested upon any caj~ias utlagatum, except for treason 
or felony, may be discharged by an attorney's engagement to appear : 
and in cases where special bail is required, the sheriff may take bond 
with sureties. 

By the common law the sheriff might bail persons arrested on sus
picion of felony, or fo1· other offence bailable; but he hath lost this 
power by the stat. 1 Ed~u. IV. c. 2. Justices of peace may let to bait 
persons suspected of felony, or others bailable, until the next sessions; 
though where persons are anested for manslaughter or felony, bein?" 
bailable by law, they are not to be let to bail by justices of peace but 
in open sessions, or where two justices (q~to1·um unus) are present; 
and lhe same is to be certified with the examination of the offender, 
and the accusers bound oyer to prosecute, &c. 3 l-Ien. VII. c. 3. 
1 and 2 P. b' Jllf. c. 13. § 3. N0r to restrain justices jn Loudon and 
llfuldlesex, and towns corporate. 1 and 2 P. b'. 11:1. c. 13. § 6. If a 

VoL. I. E e 
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person be dangerously wounded, the offender may be bailed till the 
person is dead ; but it is usual to have assurance from some skilful 
surgeon, that the party is like to do well. 2 lnst. 186. A man ar
rested and imprisoned for felony, being bailable, shall be bailed before 
it appears whether he is guilty or not; but when convicted, or if on 
examination he confesseth the felony, he cannot be bailed. 4 Inst. 
178. 

It is to be observed, that the stat. Westm. l. 3 Edw. I. c. 15. above 
mentioned, doth not extend to the judges of B. R. &c. only to slm·iff• 
and other infe1·ior officers. H. P. C. 98, 99. Likewise, justices of 
gaol delivery, not being within the restraint of the statute of We8tm. l. 
may bail persons convicted before them of homicide by misadventure, 
or self-defence, the better to en:1ble them to purchase their pardon. 
Cromft. 154. a. H. P. C. 101. F . JV: B. 246. S. P. C. 15. 

Also it seems that in di~retion they may bail a person convicted 
before them of manslaughter, upon special circumstances : as if the 
evidence against him were slight, or if he had purchased his pardon. 
H. P. C. 101. C1·omj!. 153. 

The court of B. R. has power to bail in all cases whatsoever, and 
will exercise their discretion in all cases not capital ; in capital cases, 
where innocence may be fairly presumed ; and in every case where the 
charge is not alleged with sufficient certainty. Leach's .Ha~vk. P. C. 
2. c. 15. § 80. in note, where several cases are enume t~.tted. 

It is to be observed that with respect to the nature of the offence, 
although this court is not tied down by the rules prescribed by the 
stat. of Westm. l. yet it will in discretion pay a due regard to those 
rules, and not admit a person to bail who is expressly declared to be 
irreplevisable, without some particular circumstances in his favour. 
2 Inst. 185, 186. 189. H. P. C. 104. 1 Salk. 61. 3 Bulst. 113. 2 
Ha<Zuk. P. C. c. 15. § 80. 5 Mod. 454. 

And therefore if a person be attainted of felony, or convicted there
of by verdict general or special, or notoriously guilty of treason or 
manslaughter, &c. by his own confession or otherwise, he is not to be 
admitted to bail, without some special motive to induce the court to 
grant it. Kt:lynge, 90. Dyer, 79. 1 Bulst. 87. 2 Ha~vk . ...P. C. c-. 
15. § 80. 

Upon a commitment of either house of parliament, when it stands 
indifferent on the return of the habeas co1j1us, whether it be legal or 
not, the court of B. R. ought not to bait a prisoner. Leach's Hawk. 
P. C. 2. c. 15. § 73. But if it be demanded in case a subject should 
be committed by either of the houses, for a matter manifestly out of 
'their jurisdiction, what remedy can he have? I answer, (says the 
learned and cautious Serjeant .l'la1vkins,) as this is a case which I am 
persuaded will never happen, it seems needless over nicely to ex
amine it. See L each's notes. 2 Ha~vk. P. C. caj1. 15. § 72. From 
the cases cited there, (viz. The Hon. Alex. llfurmy's, 1 TiV'ils. 229. 
Jolin 'fVilK'es's, 2 J!Vils. 158. Entick v. Cm-rington, 11 St. T1·. 317. 
Brass Crosby's, 3 Wils. 188. 2 Black. 755.) it appears that the courts 
in TVes tminster Hall have been positiYely of opinion, " that they haye 
no power to decide on the pri\'il eges of parliament; that the rights of 
the house of commons are paramount to the jurisdiction of those 
courts; that the commons are the exclusive arbiters of their own pe
culiar privileges ; that their power of commitment is inherent in the 
very nature of their constitution; and finally that their adjudication is 
tantamount to a conviction, and their commitment equal to an execu-
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tion ; and that no court can discharge a prisoner r:onnnitted in execu
tion by another court." 

However, a person committed for a contempt, by order of either 
house of parliament, may be discharged by B. R. after a dissolution 
or prorog·ation, which determine all orde!'S of parliament: also it is 
said on an impeachment, when the p::trliament is not sitting, and the 
party has been long in prison, B. R. may bail him. The court of B . 
R. hath bailed persons committed to the .Fleet Prison by the lord chan, 
cellar; when the crime of commitment was not meiitioned, or only 
in general termS, &c. 2 Ha~uk. P. C. c. 15. § 76. 

And B : R. hav.ing the control of all inferior courts, may at their 
discretion bail any person unjustly committed by any of those courts. 
In admitting a person to bail in the court of B. R. for felony, &c. a 
several recognisance is entered into to the king in a certain sum from 
each of the bail, that the prisoner shall anpear at a certain day, &c. 
And also that the bail shall be liable for the default of such appearance, 
body for body. And it is at the discretion of justices of the peace, 
in admitting any person to bail for felony, to take the recognisance ia 
a certain sum, or body for body: but where a person is bailed by any 
court, &c. for a crime of an inferior nature, the recognisance ought 
to be only in a certain sum of money, and not body for body. 2 Ha~vk. 
c. 15. § 83. And the bail are to be bound in double the sum of the 
criminal. vVhere persons are bound body for body, if'the offender 
doth not appear, whereby the recognisance is forfeited, the bail are 
not liable to such punishment to which the principal would be ad
judged if found guilty, but only to be fined, &c. Wood's Inst. 618. 
If bail suspect the prisoner will fly, they may carry him before a 
justice to find new sureties ; or to be committed in their discharge. 
1 Rej1. 99. 

The courts of King's Bench, Common Pleas and Exchequer, in term. 
time, and the ChanceTy in the term or vacation, may bail persons by 
the habeas corjzus act. See tit. Habeas Corpus. 

To refuse bail when any one is bailable on the one hand; or on the 
othet' to admit any to bail 'Who ought not by law to be admitted, or to 

' take slender bail, is punishable by fine, &c. 2 Inst. 291. H. P. C. 
97. And see further, 3 Edw. I. c. 15. 27 Edw. I. st. 1. c. 3. 4 Edw. 
III. c. 2. - 1 and 2 P. 0' ]1,1[. c. 13. and 31 Car. II. c. 2. 

No person shall be bailed for felony by less than two ; and it is said 
not to be usual for the King's Bench to bail a man on a habeas cor..ftus, 
on a commitment of treason or felony, without four sureties ; the sum 
in which the sureties are to be bound, ought to be never less than 
40!. for a capital crime ; but it may be hig·her in discretion, on con· 
sideration of the ability and quality of the prisoner, and the nature of 
the offence ; and the sureties may be examined on oath concerning 
their sufficiency, by him that takes the bail; and if a person be bailed 
by insufficient sureties, he may be required, either by him who took 
the bail, or by any other who hath power to bail him, to find better 
sureties, and on his refusal may be committed ; for insufficient sure,. 
ties are as none. 2 Hawk. P. C. c. 15. § 4. H. P. C. 97. 

But justices must take care, that under pretence of demanding suf
ficient surety, they do not make so excessive a demand, as in effect 
amounts to a denial of bail ; for this is looked upon as a great griev
ance, and is complained of as such by 1 Wm. b' M st. 2. c. 2. (the 
bill of rights,) by which it is declared, that e~cessive bail ou~ht no~ 
to be required. 2 Ha~uk. P. C. c, 15 . 
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If where a felony is committed, one is brought bef~re a justi~e on 
suspicion, the person suspected is to be bailed or commltted to pnson ; 
but if the1·e is no felony clone, he may be discharg·ecl. H. P. C. 98. 
106. 

Persons committed for treason or felony, and not indicted the next 
term, arc to be bail ed. 31 Ca1·. II. c. 2. § 7. 

'Vhere bail may have writ of detainer against the prisoner. See l 
Ann. sr. 2. c. 6. § 3. 

Justices of peace are required to bail officers of customs and ex
cise, who kill p~rsons resisting. 9 Geo. II. c. 35. § 35. 

The coun of King's Bench and Justiciary in Scotland not restrained 
from bailing persons committed fo r felonies, against the Jaws of customs 
or excise. 9 Geo. II. c. 35. § 38. 19 Geo. II. c. 34. § 12. 

For further particulars relative to bail in criminal cases, see Leach's 
Hawk. P. C. 2. c. 15. yery much at large. 

BAILS signify bone fires. Scotch Diet. 
BAILIFF, ballimts .J From the Frenc!t worrl beylijf, that is jzr1£fectus 

jwovincia:, and as the nam e, so the office itself was answerable to that 
of France; where there were eight parliaments, which were high 
courts from whence there lay no appeal, and within the precincts of 
the seyeral parts of that kin gdom 'vhich belonged to each parliament 
there were several provinces to which justice was administered by cer
tain officers called bailiffs : and in England we haYe several counties 
in which justice hath been, and still is, in small suits, administered 
to the inhabitants, by the officer whom we now call sheriff or viscount ; 
(one or which names descends from the Saxons, the other from the 
./1/ormans ;) and though the sheriff is not called bailiff, yet it is proba
ble that was one of his names also, because the county is often called 
balliva: as in the return of a writ, where the person is not arrested, 
the sheriff saith, I nfra-nominatus A. B. non est inventus in balliva mea, 
&c. Kitch. Ret. B?·ev.fol. 285. And in the statute of 111agna Charta, 
caj1. 28. and 14 Ecl'w. III. c. 9. the word bailiff seem.s to comprise as 
well shenffs, as bailiffs of hundreds. 

As this realm is di\·icled into counties, so every county is divided 
into hundreds; 'rithin which in ancient times the people had justice 
administered to them by the seyeral officers of every hundred, which 
were the bailiffs. And it appears by Bracton (bb. 3. tmct. 2. caft. 34.) 
that bailiffs of hundreds might anciently hold plea of appeal and ap
provers: but since that time the hundred courts, except certain fran
chises, are swallowed in the county courts; and now the bailiff's name 
and office is grown into conte111pt, tl1ey being· generally officers to 
sen-e writs, &c. within their liberties. Though in other respects, 
the name is still in good esteem ; for the chief magistrates in di
yers towns, are called bailiffs: and sometimes the persons to whom 
the king's castles are committed are termed bailiffs, as the bailf(f of 
Dover Castle , &c. 

Of the ordinary bailiffs there are several sorts, viz. bailiffs of liber
ties; sheriff's bail£tf8 ; bailiff..• of lords of manors; bailiffs of husband
ry, &c. 

Bailiffs of liberties are those bailiffs who are appointed by every 
lord within his libe rty, to execute process and do such offices therein, 
as the bailiff errant doth at large in the county ; but bail~(fs enant or 
itinerant, to go up and clown the county to serve process, are out of 
use. 

Bailiffs of liberties and franchises, are to be sworn to take dis
tresses, truly impanel jurors, make returns by indenture between tl1em 
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and sheriffs, &c. and shall be punished for malicious distresses by fine 
and treble damages, by ancient statutes. Vide 12 Ed~u. II. st. 1. c. 5. 
14 Edw. III. st. 1. c. 9. 20 Edw. III. c. 6. l Edw. III. st. I. c. 5. 
2 Edw. III. c. 4. 5 Ed1v. Ill. c. 4. ll Hen. VII. c. 15. 27 Hen. VIII. 
c. 24. 3 Geo. L c. 15. § 10. 

The bailiff of a libeTty may make an inquisition and extent upon an 
elegit. The sheriff returned on a writ of elegit, that the party had not 
any lands but within the liberty of St. Edmund's Bury, and that J. ·S. 
/Jailiffthere, had the execution and return of all writs, and that he in
quired and retu.rned an extent by inquisition, and the bail~ff delivered 
the moiety of the lands extended to the plaintiff~ who, by virtue thereof, 
entered, &c. This was held a good return. Cro. Car. 319. These 
bailiffs of liberties cannot arrest a man without a warrant from the 
sheriff of the county: and yet the sheriff may not enter the liberty 
l1imself, at the suit of a subject, (unless it be on a quo minus, or caj2ias 
utlagatum,) without clause in his writ, Non omittas jtTOj1te1· dliquam li
bertatem, t!tc. If the sheriff, &c. enters the liberty without such 
power, the lord ofthe liberty may have an action against him; though 
the execution of the writ may stand good. I Vent. 406. 2 Inst. 453. 

Sheriffs' bailiffs are such who are servants to sheriffs of counties, to 
execute writs, warrants, &c. Formerly bail~ffs of hundreds we're the 
officers to execute writs ; but now it is done by special bailiffs, put in 
with them by the sheriff. A bailiff of a liberty is an officer which the· 
court takes notice of; though a sheriff's bailiff' is not an officer of the 
court, but only the sheriff himself. Pasch. 23 Car. I. B. R. The ar
rest of the sheriff's bailiff is the aiTest of the sheriff; and if any res
cous be made of any person arrested, it shall be adjudged clone to the 
sheriff: also if the bailiff permit a prisoner to escape, action may be 
brought against the sheriff. Co. Lit. 61. 168. Sheriffs are answerable 
for misdemeanors of their bailiffs ; and are to have remedy over against 
them. 2 Inst. 19. The latter are therefore usually bound in an obli
gation for the clue execution of their offices, and thence are called 
bound bailiffs ; which the common people have corrupted to a more 
humble appellation. 

There are thirty-six serjeants at mace in London who may be term
ed bailiffs, and they each give security to the sheriffs. 

By stat. 14 Edw. III. c. 9. sheriffs shall appoint such bailiffs, for 
whom they will answer; and by stat. I Hen. V. c. 4. no sheriff's bailiff 
shall be attorney in the king's court. R. M. 1654. 

Bailiffs qf lords of Inanors, are those that collect their rents, and 
levy their fines and amercements: but such a bailiff cannot distrain for 
an amercement without a special warrant from the lord or his steward. 
C?·o. Eliz. 698. He cannot give license to commit a trespass, as to 
cut clown trees, &c. though he may license one to go over land, being 
a trespass to the possession only, the profits_ whereof are at his dis
posal. C?"o. Jac. 337. 377. A bailiff may by himself, or by com
mand of another, take cattle damage-feasant upon the land. 1 Danv . 
.Ab1·. 685. Yet amends cannot be tendered to the bailijf, for he may 
not accept of amends, nor deliver the distress when once taken. 5 
Reft. 76. These bailiffs may do any thing for the benefit of their mas
ters,. and it shall s~an~ good till_ the master disagrees; but they can do 
11othmg to the preJUdice of their masters. Lit. Rejz. 70. 

Bailijfs qf courts-baron summon those courts, and execute the process 
thereof; they present all pound-breaches, cattle-strayed, &c. 

Bailiffs qf husbandry are belonging to private men of good estates 
and have the disposal of the under-servants, every man to his labour; 
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they also fell trees, l'epair houses, hedges, &c. and collect the profits 
of the land for their lord and master, for which they render account 
yearly, &c. 

Besides these, there are also bailiffs of the forest, of which see 
Manwood, fwrt l. jwge 113. 

An Appointment of a Bailijf of a Manor. 

KNOW all men by these j zresents, That I Vv. B. of, &c. Esq. lonl 
of the mano1· of D. in the county of G. Have made, o1·dained, deftuted, 
and aj1jwinted, and by thFse j1resents do make, o1·dain, dejzute, and ajz
jwint J. G. of, &c. my bailiff, for me, and in my name, and to my use, 
to collect and gathe1·, and to ask, TequiTe, demand, and Teceive of all and 
every my tenrmts, that have held OT enjoyed, 01· now do, OT he?·eafter shall 
hold or enjoy, any messuages , lands, or tenements, from, by, or under 
me, ~uith in my said manor of D. all rents, and a1·rears of rent, heTiots, 
and otlu'T jzTofits, that no~u are, or hereafter shalt become jwyable, due, 
owing, or belonging to me within the said manor; and, in default of pay
ment theTeof, to distrain for the same from time to time, and such dis
tress or distusses to impound, detain and keejz, until j1ayment be made 
of the said rents and jzrofits, and the arreaTs the1·eqf. And I do also 
further emjzower and authorise the said J. G. to take ca1·e of and insj1ect 
in to all and every my messuages, lands, anti ~uootis within the said manor, 
and to take an account qf all dr:fects, decays, •wastes, sjzoils, tresjzasses, 
or othe1· misdemeano1·s, committed OT jze1·mitted ~uithin my said manor, o1· 
in any messuages, land:;, oT ~uoods theTe : and from time to time, to give 
me a just and true account in writing thereof: and further to act and 
do all otheT things tlwt to the office of a bailiff of the said manoT belong~ 
and ajljurtains, duTing my •uJill and j1leasure. In 'Vitness, &c. -

BAILIS, are letters to raise fire and sword. Scotch Diet. 
BAILIWICK, balliva.J Is not only taken for the county, but sig

nifies generally that liberty \Yhich is exempted from the sheriff of the 
county, over which the lord of the liberty appointeth a bailiff, with 
such powers within his precinct, as an under-sheriff exerciseth under 
the sheriff of the county; such as the bailiff of TtVestminster, &c. Stat. 
27 Eliz. cajz. 12. lVood's Inst. 206. 

BAILMENT, from bailler, Fr. to de!iYer.J " A delivery of goods 
in trust, upon a contract expressed or implied that the trust shall be 
faithfully executed on the part of the bailee :" [the person to whom 
they are delivered: J 2 Comm. 451. which see ; to which Sir W. Jone8 
adds, " and the goods redelivered as soon as the time or use, for 
which they were bailed, shall have elapsed or be performed." Law of 
Bailments, j1. 117. 

It is to be known that there are six sorts of bailments, which lay a 
care and obligation on the party to whom goods are bailed ; and which, 
consequently, subject him to an action, if he misbehave in the trust 
l'eposed in him. 

I. A bare and naked bailment, to keep for the use of the bailor, 
which is called dejzositum; and such bailee is not chargeable for a 
common negiect, but it must be a gross one to make him liable, 
2 StTa. 1099. 

2. A delivery of goods which are useful to keep, and they are to 
be returned again in specie, which is called accommodatum, which is 
a lending gratis ; and in such case the borrower is strictly bound to 
keep them : for if he be ~uilty of the least neglect, he shall be -•n-
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swerable, but he shall not be charged where there is no default in him. 
See jwst. , 

3. A delivery of goods for hire, which is called locatio, or conductio ; 
and the hirer is to take all imaginable care, and restore them at the 
time; which care, if he so use, he shall not be bound. 

4. A delivery by way of pledge, which is called -vadium; and in ~ 
such goods the pawnee has a special property; and if the goo~s will 
be the worse for using, the pawnee must not use them; otherwise he 
may use them at his peril; as j{!wels pawned to a lady, if she keep 
them in a bag, and they are stolen, she shall not be charged; but if she 
go with them to a play, and they are stolen, she shall be answerable. 
So if the pawnee be at a charge in keeping them, he may use them 
for his reasonable charge; and if notwithstanding all his diligence he 
lose the pledge, yet he shall recovyr the debt. But if he lose it after 
the money tendered, he shall be chargeable, for he is a wrong-doer; 
after money paid (and tender and refusal is the same) it ceases to be 
a pledge, and therefore the pawnor m::ty either bring an action of assumjz-
6it, and declare that the defendant promised to return the g·oods upon 
request; or trover, the property being vested in him by the tender. 

5. A delivery of goods to be carried for a reward, of which enough 
is said under title Carrier. It may he1·e be added, that the plaintiff 
ought to prove the defendant used to cany goods, ancl that the goods 
were delivered to him or his servant to be canied. And if a p rice 
be alleged in the declamtion, it ought to be proved the usual price 
for such a stage ; and if the price be proved there need no proof, the 
defendant being a common carrier : but there need not be ·a proof of a 
price certain. 

6. A delivery of goods to do some act about them (as to carry) 
without a reward, which is called by BTacton, mandatum; in English, an 
acting by commission; and though he be to have nothing· for his 
pains, yet if there were any neglect in him, he will be answerable, for 
his having undertaken a trust is a sufficient considemtion; but if the 
goods be misused by a third person, in the way, without any neglect 
of his, he would not be liable, being to have no reward. · 

The above is taken from Lord Chief Justice Holt's opinion, in the 
case of Coggs v. Bernm·d, 2 Ld. Raym. 909. as abridged, Bull. N. P . 
72. See also Sir Tl'/. Jones's Essay on the Law of Bailment, p. 35. 
Com. Rejz. 133. with Mr. Rose's notes; and on this subject, 2 Inst. 89. 
4 R ejz. 83. 1 Roll . .dbT. 338. 1 Inst. 89. b. Doct. and Stud. 129. 1 New 
.!lbr. 243. 

Having mentioned Sir ~V. (ones's Essay_on the Law of Bailment, 
we cannot help recommendmg 1t to the attentlon of the rational student; 
and for the use of such, extracting the following analysis, which will 
in general be found to be consonant with the determinations in the 
books, and convey much knowledge in a short compass. Sir W. Jones 
differs in a few points from Lord Holt and Lord Coke, and his reasons 
are deserving of much attention . 

. " I. DEFINITI?N.s. 1. B_ailment, as before at the beginning of this ar~ 
t1cle. 2. Deftoszt IS a bmlment of goods to be kept for the bailor with
out recorr:pense. 3. Mandate is a bailment of goods, without u~vaTd, 
to be earned fro!ll place to place, ?r to have some act performed about 
them. 4. L endzng for U8e 1s ~ ballment of a thing for a certain time 
to be used by the bonower Without paying for it. 5. Pledging is a 
bailment of goods by a debtor to his creditor, to be kep~ till the debt 
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be discharged. 6. Letting to hire is (1) a bailment of a thing to be 
used by tl1e hirer for a compensation in money; or (2) a letting out of, 
work and !about· to be done, or care and attention to be bestowed, by 
the bailee on the goods bailed, and that for a pecuniary recompense ; 
or (3) of care and pains in carrying the things delivered from one 
place to another, for a stipulated or implied reward. 7. Innominate 
bailmen ts are those where the compensation for the use of a thing, or 
for labour and attention is not pecuniary; but either ( 1) the reciprocal 
use or the gift of some other thing; or (2) work and pains recipmcally 
undertaken ; or (3) the use or gift of another thing in consideration of 
care and labour; and conversely. 8. 01·dinary neglect is the omission 
of that care, which every man of common prudence, and capable of 
governing a family, takes of his own concerns. 9. G1·oss neglect, is 
the want of that care, which every man of common sense., how inatten
tive soever, takes of his own property. See fto8t, II. 8. 10. Slight 
neglect is the omission of that diligence which very circumspect and 
thoughtful persons use in securing their own goods and chattels. 
11 . .11 naked cont1·act is a contract made without consideration or re
compense. 

" II. THE RuLES which may be considered as axioms flowing from 
natural reason, good morals, and sound policy, are these. 1. A bailee 
who derives no benefit from his undertaking, is responsible only for 
gross neglect. 2. A bailee who alone receives benefit from the bail
ment, is responsible for slight neglect. 3. When the bailment is bene
ficial to both parties, the bailee must answer for ordinary neglect. 
4. A special agreement of any bailee to answer for more or less, is in 
general valid. 5. All bailees are answerable for actual f!·aud, even 
though the contrary be stipulated. 6. No bailee shall be charged for 
a loss by inevitable accident or irresistible force, except by special 
agreement. 7. Robbery by force is considered as irresistible; but a 
loss by private stealth, is presumptive evidence of ordinary neglect. 
8. Gross neglect is a violation of good faith. 9. No action lies to 
compel performance of a naked contract. 10. A reparation may be 
obtained by suit for every damage occasioned by an injury. 11. The 
negligence of a servant acting by his master's express or implied order, 
is the negligence of the master. 

" III. From these rules the following PRoPOSITIONS are evidently 
deducible. l. A depositary is responsible only for gross neglect; ol" 
in other words for a violation of good faith. 2. A depositary whose 
character is known to his depositor, shall not answer for mere neglect, 
if he take no better care of his own goods, and they also be spoiied or 
destreyed. 3. A mandatary to carry is responsible only for gross ne
glect, or a breach of good faith. 4. A mandatary to perform a work is 
bound to use a degree of diligence adequate to the performance of it. 
5. "~ ma_n cannot b_e compelled by action to perform his promise of en
gagm.g m a deposit or a ~and ate; but, 6. A reparation may be obtained 
by smt for dama!!e occasiOned by the non-performance of a promise to 
become a depositary, or a mandatary. '7. A borrower for use is re
sponsible for slight negligence. 8. A pawnee is answerable for ordi
nary neglect. 9. The birer of a thing is answerable for ordinary ne
glect. 10. ~ workman for hire must answer for ordinary neglect of 
the goods balled, and must apply a degree of skill equal to his under
taking. 11. A letter to hire of his care and attention, is responsible 
for ordinary negligence. 12. A carrier for hire by land or by water 
is answerable for ordinary neglect. 
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'' IV. ExcEPTIONS t_o the above rules and propositions. 1. A man 
who spontaneously and officiously engages to keep or to carry the goods 
of another, though without reward , must answer for slight neg·Ject. 
2. If a man through strong persuasion and with reluctance undertake 
the execution of a mandate, no more can be required of him than a 
fair exertion of his ability. 3. All bailees become responsible for 
losses by casualty or violence, aftet· their refusal to return the things 
bailed, on a lawful demand. 4. A borrower and a hirer at·e answer
able in all events, if they keep the things borrowed or hired afte t· the 
stipulated time, or use them differently from their agreement. 5. A 
depositary and a pawnee are answerable in all events, if they use the 
things deposited or pawned. 6. An innkeeper is ch.-trgea.ble fot· the 
goods of his guest within his inn, if the guest be robbed by · the 
servants or inmates of the keeper. 7. A common canier by land or 
by water, must indemnify the owner of the goods carried if he be rob
bed ofthem. 

"V. It is no exception but a CoP.OLLARY from the rules, that every 
bailee is responsible fot· a loss by accident or force, however inevit
able or irresistible, if it be occasioned by that deg-ree of negli
gence for which the nature of his contract makes him generally 
answerable." 

The cases cited and commented on by Sir Wm. Jones, besides the 
above of Cop;gs v. Bernard, and which lead to the whole law on this 
subject, are I Stm. 128. 145 . 2 Stm. 1099. .lillen, 93. Fit z . Detinue, 
59. (Bonion's case, the earliest on the subject.) 8 Rejz. 32. I Wils. 
28!. Bun·. 2298. I Vent. 121. 190. 238. Carth. 485. 487. 2 Bulst. 
280. 1 Roll . .libr. 2. 4. 10. 2 Roll . .libr. 567. 12 Mod. 480. 2 Raym. 
220. .Moor, 462. 543. O'!ven, 141. 1 Leon. 224. I CTo. 219. BTo. 

• .1161·. tit. Bailment. Hob. 30. 2 Cro. 339. 667. Palm. 548. TY. Jo. 
159. 4 Ref~. 83. b. ( Southcote's case.) I Inst. 89. a. Many of them, 
however, more peculiarly applicable to carriers. 
#The following cases may ·se t've to illustrate the above principles. 

A man leaves a chest locked up with another to be kept, and doth 
not make known to him what is therein; if the chest and goods in it 
are stolen, the person \\'ho received them shall not be charged for tlw 
same, for he was not trusted with them. And what is said as to steal
ing is to be understood of all other inevitable accidents: but it is ne
cessary for a man that receives goods to be' kept, to receive them in a 
special manner, viz. to be kept as his own, ot· at the peril of the 
ovvner. 1 Lill . .libr. 193, 194. And vide 1 Roll . .libr. 338. 2 S!ww.jzl. 
166. 

If I deliver lOOt. to A. to buy cattle, and he bestows SOl. of it in 
cattle, and I bring an action of debt for all, I shall be barred in that 
action for the money bestowed and charges, 3-cc·. but for the rest I shall 
recover. Hob. 207. 

If ' one deliver his goods to another person, to deliver over' to a 
stranger, the deliverer may countermand his power, and requit·e the 
goods again; and if the bailee refuse to -deliver them, he may have 
an action of account for them. Co. Litt. 286. 

If A. delivers goods to B. to be delivered over to C. C. hath the 
property, and C. hath the action against B. for B undertakes for the 
safe delivery to C. and hath no property or interest hut in order to 
that purpose. 1 Roll • .libT. 606. see 1 Bulst. 68, 69. where it is saicl 

Vot. I. F f 
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that, in case' of conversion to his own use, the bailee shall be answer
able to botlz. 
- But if the bailment were not on valuable consideration, the de
livery is countermandable ; and in that case, if .11. the bailor, bring tro
ver, he reduces the property again in himself, for the action amounts 
to a countermand; but if the delivery was on a valuable consideration,
then .11. cannot have trover, because the property is altel'ed ; and in 
trover the property must be· proved in the plaintif-F. 1 Bulst. 68. See 
l Leon. 30. 

And where a man del ivers goods to another, to be redelivered to 
the deliverer at such a day, and before that day the bailee doth sell the 
goods in market overt ; the bailor may at the clay seize and take his 
goods, for the property is not altered. Godb. 160. 

If .11. borrows a horse to ride to Dove1·, and he rides out of his way, 
and the owner of the horse meets him, he cannot take the horse f1·om 
him ; for .11. has a special property in the horse till the journey is de
termined ; and being in lawfu l possession of the horse, the owner can
not violently seize and take it away ; for the continuance of all proper
ty is to be taken from the form of the original barg·ain, which, in this
case, was limited till the appointed journey was finished. Yl'lv. 172. 
But the owner may have an action on the case against the bailee for 
exceeding the purposes of the loan : for so far it is a secret and falla
cious abuse of his property ; but no general action 'Of trespass, be
cause it is not an open and violent invasion of it. 1 Roll. R rfl. 128. 

As to borrowing a thing perishable, as corn, wine or Inoney, or 
the like, a man inust, from the nature of the thing·, have an absolute 
property in them; otherwise it could not supply the uses for ·which 
it \Y<lS lent ; and therefore he is obliged to return something of the 
same sort, the san1'e in quantity and quality with what is borrowed. 
Doct. t:J' Stud. 129. 

But if 0)1e lend a horse, &c. he must have the same restored. lf a 
thing lent for use be used to any other end or purpose than that for 
which it was borrowed, the party may have his action on the case for 
it, though the thing be never the worse ; and if what is borrowed be 
lest, although it be net by any negligence of the borrower, as if he be 
1·obbed of it; or where the thing is impaired or destroyed by his 
neglect, admitting that be put it to no more service than that for 
which borrowed, he must make it good: so where one borrows a 
horse, and puts hin1, in an old rotten bouse ready to fall, which falls. 
on and kills him, the borrower must answer for the horse. But if 
such goods barre wed perish by the act of God, (or rather, as Sit· Ttflm • 
.Jones says it ought more reverentially to be termed, by ine-v ,table-ac
cident,) in ~he rig·ht use of them ; as where the borrower puts the 
horse, &c. Ill a strong house, and it falls and kills him, or it dies by 
disease, or by cleLult of th e owner, the bonower shall not be charged. 
1 Inst. 89. 29 .!hs! 28. 2 J-L ·n. VII. 11. 

If one delivers a ring to another to keep, and he breaks and con
verts the same to his own use ; or if I deliver my sheep to another to 
be kept, and he suffers them to be drowned by his negligence ; or if 
the bailee of a horse, or goods, &c. kill or spoil them., in these cases 
~ctien will lie. 5 Ref!. I S. 15 Ed'iu. IV, 20. b. 12 .Ed~u. IV. 13. 

I.f a man deliver g·~ods to another, the bailee shall have a general 
actwn of t respass agamst a stranger, because he is answerable over to 
the bailo1· ; for a man oug-ht not to be charged with an injur) to an
-:~thcr, ·without being· able to retire to the orig-inal causy of that- injur.r,. 
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and in amends there to do himself right. 13 Co. 69. 14 Hen. IV. 
~8. 25 Hen. VII. 14·. 

BAIRMAN, A poor insolvent debtor, left bare and naked. Stat. 
fVil. R,,g. Scot. caft. 17. 

BAIRNS' PART, (Children's part,) Is a third part of the defunct's 
free moveables, debts deduced, if the wife survived ; and a half (if 
the1·e be no relict) due to the children. Scotch Diet. 

BAKERS. See Buad. 
BALANCE OF TRADE, A computation of the value of all com

modities which we buy from foreigners, and on the other side, the 
value of our own native products, which we export into neighboming 
kingdoms ; and the difference or excess between tl1e one side and the 
other of such account or computation is called the balance of trade. 

BALCANIFER, or baldakinife,·, i. e. A standard bearer. llfatt. 
PaTis. anno 1237. 

BALCONIES to houses in London, are regulated by the Building 
Act, 14 Geo. III. c. 78. § 48. &c. 

BALE, (F1·.) A pack, or certain quantity of goods or merchandise; 
as a bale of silk, cloth, &c. This word is used in the statute 16 Rich. 
II. c. 3. and is still in use. 

BALENGER, By the stat. 28 H en. VI. c. 5. seems to have been a 
kind of ba1-ge, .or water vessel. But elsewhere it rather signifies a 
man of war. f!Valsing. in Rich. II. 

BALEUGA, A territory or precinct. Chart. Hen. II. See Ban
num. 

BALIST ARIUS, A balis ter, or cross-bowman. Ge?"Tard de !a TVa~· 
is recorded to have been balistarius donuni 1·r:gi31 &c. 28 ~nd 2~ 
Hen. III. 

BALIV A, A bailiwick or jurisdiction. See tit. Baili'luick. 
BALIVO AMOVENDO, A writ to remove a bailiff' from his of

fice, for want of sufficient land in the bailiwick. Reg. O?"ig. 78. See 
tit. Bailiff, S!zer!lf. 

BALKERS, Are derived from the word balk, because they stand. 
higher, as it were on a balk OJ' ridge of ground, to give notice of 
something to others. Sheft. Ejlitom. vide Conde?"s. 

BALLARE, To dance. Sjzr:lm. Perhaps in this sense it may be 
understood in Fleta, lib. 2. c. 87. de caseatrice ; .Anglice Dairy-maid. 

BALLAST, Is gravel or sand to poise ships and make them go 
upright : and ships and vessels taking in ballast in the rivet· Thames, 
are to pay so much a ton to TTinity House, Dej!rford; who shall em
ploy ballast men, and regulate them, and their lighters to be marked, 
&c. on pain of lOt. Stat. 6 Geo. II. c. 29. continued by seveml acts. 
See Hm·bow·s. 

BALLIUM, A fortress or bulwark. Matt. Westm. anno 1265. 
BAN, or bans, from the Brit. ban, i. e. clamour.] A proclamation or 

public notice ; any public summons, or edict, whereby a thing is com
manded or forbidden. It is a word ordinary among the feudists · and 
for its various significations, see Sp elman v. bannum. The word 'bans, 
in its common acceptation, is used for the publishing- 111atrimonial 
contracts, which is done in the church before marriage; to the end 
that if any man can speak against the intention of the parties, either 
in respect of kindred, precontract, or for other just cause, they may 
take their exception in time, before the marriage is consummated : 
and in the canon law, Bann:£ sunt jlToclamationes sjwnsi et sjzonsl£ in 
ecclesiis fie?·i solitl£. But there may be a faculty or license for the · 
marriage, and then this ceremony i~ omitted. See tit. Marriage. 
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BANCALE, A covering of ease and omament for a bench, or other 
seat. Monasticon; tom. l. fl. 222 . 

BANE, from the Sax. b(ma, a murderer.] Signifies destruction or 
overthrow : as, I will be the bane of such a nun, is a common saying; 
so when a person receives a mortal iniury by any thing, we say it 
was his bane : and he who is the cause of another man's death, is said 
to be lf' bane, i.e. malefactor. Bract. lib. 2. tract. 8. r:aj1. 1. 

BANERET, banerettus, miles -vexillarius.J Sir T!lomas Smith, in 
his Rr:jmb . .ll.ngl. cajl. 18. says, is a knight niade in the field,, with the 
ceremony of cutting· off the point of his standard, and makmg it, as 
it were, a banner, and accounted so honourable that they are allowed 
to displa;· their arms in the king's army, as barons do, and ma~ beat• 
arms with supporters. See Cam(len and Sfzdman, from vvhom 1t ap
pears banrTets are the chgree between barons and knights. Sjzelm. in 
v. Banenttus. It is st<id that they were anciently called by summons. 
to parli"'ment : a;:.d that they are next to the barons in dignity appears 
by the 5tr,ts. 5 Rich. II . stat. 2. caj1. 4. and 14 Rich. II. c. 11. TIVzlliam 
de la Pole was created baneTet by King Ed~vard the third, by letters 
p acent, anno Tegni sui, 13. And those baneTets, who were created 
sub vexitlis 1·egii8, in cxeTci!E rt:gali, in ajze1·to bello, et ifzso Tege jleTso
naliter jzrtesente, exjzlicaiis, b~e place of all baTonets; as we mav 

Je::trn by tli. e letters patent for creation of baronets. 4· Inst. 6. Som~ 
maintain that banen:ts ought not to be made iH a civil war: but Hen. 
VII. made dive rs banerets upon the Cornish commotion, in the year 
1495. See Selden's Titles of .Hvnour, f. 799. 

BANISHMENT, Fr. banissement; exilium ahju.mrio.J Is a forsaking 
Ol' quitting of the realm; and a kind of ciYil death, inflicted on an 
offende r : there are two kinds of it, one voluntary and upon a<:th, 
called abjuration, and the other upon compul;;ion for some offence. 
Staundf. Pl. Cr. f. 117. See tit. AbjuTation, TmnsfzoTtation. 

BANK, Lat. bancus, Fr. banque.J In our common law is usually 
taken for a seat 0r bench of judgment; as Bank le Roy, the King's 
Bench, Bank le Common Pleas, the bench of Common Pleas, or the 
Common Bench ; called also in Latin Bancus Regis, and Bancus Com
munium P!acitorum. CTomjz . .Just. 67. 91. .Jus Banci, or the privi
lege of the Bench, was anciently allowed only to the king's judges, 
qui summam administ1·ant justitiam ; for inferior courts were not c.l
lowed that priYilege. 

There arc, in each of the terms, stated days, called days in bank, dies 
in banco, that is, days of aj?jz camnce in the court of common pleas. 
They 8re generally at the distance of about a week from each other, 
and regulated by some festival of the church. On some one of these 
clays in bank all original writs mnst be made returnable ; and there
fore they are generally called the returns of that term. See tit. Day. 

A bank, in common acceptation, signifies a place where a great 
sum of money is deposited, returned by exchange, or otherwise dis
posed of to profit. 

THE BAJ\K OF E~GLAXD is managed by a govcmor and directors, 
established by parliament, with funds for maintaining thereof, appro
priated to such persons as were subscribers ; and the capital stock, 
which is enlarged by divers statutes, is exempted from taxes, ac
counted a personal estate assignable oYer, 1:ot subject to forfeiture ; 
and the cotnpany make dividends of the profits half yearly, &c. The 
funds are redeemr,ble by · the parliament, on paying the money bor
rowed : and the company of the Bank is to continue a corporation, 
and enjoy annuities ti ll redeemed, &c,:. DUJ·ing the continnance.of 
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the Bank, no body politic, &c. other thap the company, shall borrow 
any sums on bills payable at demand; and forging the seal of the 
bai1k, and forging or altering Bank notes, or tendering such forged 
notes in payment, demanding to hfl.ve them exchanged for. money, .&c. 
and forging the names of cashiers of the bank, are all cap1tal felomes. 
See the several statutes 5 and 6 T1Vm. b' M c. 20. 8 and 9 Wm. III. 
c. 20. II Geo. I. c. 9. 12 Gea. I. c. 32. IS Geo. II. c. 13. And of
ficers or servants of the company, that embezzle any Bank note1 &c. 
wherewith they are intrusted, being duly convicted, shaii suffer death 
as felons. 

By stat. 13 Geo. III. c. 79. persons not authorized by the bank, 
making or using moulds for the marking of paper, with the wot·:ls, 
Bank of England visible in the substance, or havmg such moulds lil 

their possession, are guilty of felony without benefit of cleq~y : and 
persons issuing notes and bills engraved to resemble those ofthe bank, 
or having the sum expressed in white characters on a black ground, 
may be punished by imprisonment, not exceeding six months. But 
innocent persons possessed of such notes, carrying them. for payment, 
not affected. 

See stat. 34 Geo. II. c. 4. to regulate the holding· general courts, and 
courts of directors. 

See the several statutes 21 Geo. III. cc. 14. 60. 22 Geo. III. c. 8. 
23 Geo. III. c. 35. 24 Geo. III. ses. 2. cc. 10. 39. 25 Geo. III. c. 32. 
29 Geo. III. c. 37. 39 and 40 Geo. III. c. 28. and a nst variety of pre
vious statutes, as to the continuance of the bank c ha1·ter, which is also 
regularly continued by every loan act, till the stock created by such 
act is paid. By 39 and 40 Geo. III. c. 28. § 14·. the bank is continu
ed a corporation till the end of twelve months' notice after I st August, 
1833. ~ ' 

By stat. 31 Geo. III. c. 33. the bank is to keep in hand only 600,000!. 
above the sum necessary to pay the current dividends ; the remaining 
surplus to be applied to the use of the public. 

Persons making, or assist~ng in making, transfers of stock in any 
other name than that of the owner, or forging transfers or dividend 
wanants, or making false entries in the bank books, are made guilty 
of felony without clergy. Persons making out false dividend war
rants transportable for seven years. 33 Geo. III. c. 30. 35 Geo. III. 
c. 66. 

See the acts 41 Geo. III. (U. K.) c. 39. and 45 Geo. III. c. 89. for 
preventing forgery of bank notes, bank bills of exchange, and bank 
post bills. By these acts, persons not authorized making paper with 
the bank water-mark, &c. or publishing same, or eng1·aving· p)ates, 
&c. or having such in their possession, shall be transported for four
teen years. [There is an inaccuracy in the act 45 Geo. III. c. 89. 
§ 7.] 

36 Geo. III. c. 90. § I. When trustees, in whose name stock stands 
in the bank, shall be out of the kingdom, &c. or become bankrupts, 
the conrt may order such stock to be transfenecl, or the dividends 
paid, &c. 

By 37 Geo. III. c. 28. notes issued by the bank for sums under sl. 
are declared valid. 

By 37 Geo. III. c. 28. and afterwards by 37 Geo. III. c. 45. continued 
and amended by 37. Geo. III. c. 91. 38 Geo. III. c. I. 42 Geo. III. c. 40. 
43 Geo. III. c. 18. and 44 Geo. III. c. I. the bank of England is re
strained from making payments in cash during the war: and if the 
amount of any debt is tendered in bank notes, or bank notes and casl~ 



230 BANKRUPT. 

the party tendering cannot be arrested. [Like provisions are made 
as to the bank of Ireland by the b·ish act, 37 Geo. III. c. 51. amend
ed since the Union, by 43 Geo. III. c. 44. 44 Geo. III. c. 21.] 

BANK oF ScoTLAND. This bank was erected bY, an act of the Scot8 
parliament, in 1695, with a capital of 1,2oO,OOOl. Scots. (l,OOO,OOOL. 
sterling.) By British acts, 14 Geo. III. c. 32. 24 Geo. III. c. I 2. 32 
Geo. III. c. 25. 34 Geo. III. c. 19. and 44 Geo. III. c. 23. (local and 
personal,) this capital has been increased to the amount, in the whole, 
of 1 ,soo,oool. sterling. . 

BANK OF IRELAND. This was established by an act of the Irish 
parliament, 21 and 22 Geo. III. c. I 6. Payments in cash by this bank 
are restrained du!'ing the war, in the same manner as hy the Bank of 
England. See that title. By 4.2 Geo. III. c. 87. this bani was enabled 
to purchase the parliament house in Dublin ; rendered useless by the 
Union. See tit. Ireland. 

BANKERS. The monied goldsmiths first got the name of bankers 
in the reign of King Charles II. but banker8 now a1·e those private per
sons in whose hands money is deposited and lodged for safety, to be 
drawn out again as the owners have occasion for it. See the precedin!i 
title. 

4·1 Geo. III. (U. K.) c. 57. penalty on persons unauthorized making 
paper with name, &c. of any banker appearing in the substance of the 
paper, or vending the same- first offence six months' imprisonment ; 
and for second offence, tl'ansportation fo1~ seYen years. § I. 

Like punishment for engraving any bill, &c. of any banker, or 
using any engraved plate, &c. or knowingly having such plate, &c. 
§ 2. 

Penalty for engraving, &c. on any plate, any subscriptions to any 
bill, &c. of any person, or banking comp<my, payable to bearer on 
demand, or having such in possession-for first offence, imprison
m.ent from three years to twelve months ; second offence, transporta-

. tion for seven years. § 3. 
BANKRUPT, A trade1·, who secrets himself or does certain other 

acts, tending to defraud his creditors. 2 Comm. 285. 471. The word 
itself is derived from bancus, or banque, the table or counter of a 
tradesman; (Dufresne, I. 969.) and rufttus broken, denoting thereby 
one whose shop or place of trade is broken or gone ; though others 
rather choose to adopt the French word route, a trace or track ; a 
bankrupt, say th ey, being one who has removed his banque, leaving 
but a trace behind. Cowel. 4 I nst. 277. It is observP.ble that the title 
of tl1e first English statute concerning this offence, stat. 34 Hen. 
VIII. c. 4. " against such persons as do make bankrupt," is a lite
ral translation of the French idiom, qui font banque route. 2 Comm. 
472. n. 

The bankrupt law is a system of positive regulations by various 
statutes, the constl'Uction of which have produced the multiplied 
cases on the subject, from whence the following principles and rules 
are extracted. These statutes are, stat. I 3 Eliz. c. 7. (which almost 
totally altered the old stat. 34 Hen. VIII. c. 4. mentioned above.) 
1 Jac. I. c. 15. 21 Jac. I. c. 19. 10 Ann. c. 15. 7 Geo. I. c. 31. 
5 Geo. II. c. 30. (made perpetual by 37 Geo. III. c. 1~24-.) 46 Geo. III. 
c. 135. 

On this subject, recourse has chit>fly been had to Cooke's Bankrupt 
Laws ; together with the Commentaries, and the modern reported de. 
terminations. · 
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The matter, to suit the present purpose, has thus been arranged. 

I. f,Vfw may be a bankrujzt. 
II. By •what acts a j1erson may become so. 

III. .11 gene1·al vie~v of the jtroceedings on, and effects of a commis
~·ion of bank1·ujztcy. 

1. As they relate to the bankrupt himself. 
2. As they transfer his esta~e and property. 

IV. To this it has seemed necessary to add some mo1·e minute jwrti
culan;, as to the following jzarts of the subject : 

l. Of the petitioning· creditor's debt. 
2. Of the proof of debts. 
3. Of creditors by maniage articles. 
4. Of contingent debts. 
5. Of annuitants, and certain other peculiar creditors. 
6. Of removing the assi~nees. 
7. Of partners. 

V. Practical notes and forms. 

I. THE stat. 13 Eliz. c. 7. enacts, " That any mere hant or other 
person, being subject or denizen, using or exercising the trade of 
merchandise, by way of bargaining, exchange, rechange, barter, 
chevisance, or otherwise, in gross or by retail, or seeking his or het· 
trade m· living by buying and selling," may become bankrupts. Draw
ing and redrawing bills of exchange may, in certain cases, be consi
dered as trading. 1 .lltk. 128. See Cowjz. 7 45. 

Every person being a trader, and capable of making; binding con
tracts, is liable to become a bankrupt. As a nobleman, membe1· of 
jwrliament, cle1·gyman, &c. And where it is said, that farme?·s, inn
keejJ ers, &c. cannot be bankrupts, it means, in resjtect to that jwrti
cular de8c1·ijltion ; and not as affording protection, if in any other shape 
they come within the bankrupt laws. But infants and married •women 
cannot be bankrupts. As to the latter, however, there are excep
tions ; for a feme covert in London, being a sole trader according to 
the custom, is li?-ble to a commission of bankruptcy ; and, as repeat
ed determinations have settled that a feme covert, living apart from 
her husband as afeme sole, is liable to execution for debts contracted 
by her, there seems no doubt that such a married woman is equally 
liable to a commission of bankruptcy. But if afeme sole trader com
:rJJ,it an act of bankruptcy, and afterwards marry, and live with her 
husband, sh.e cannot be made a bankrupt. Ex ftm·te Mear, see Cooke 
B. L. c. 3. § l. 4 TeTm Rejt. 362. and this Dictionary, tit. BaTon and 
Feme. 

Buying only, or selling only, will not qualify a man to be a bank
rupt; but it must be both buying and selling, and thereby attempting 
to get ~ livelihood. 2 Comm. 476. 2 Wits. 171. 

There can be no such tiling as an equitable bankruptcy ; it must be 
a legal one ; ~nd the party must be a trad~r in his own right ; for if 
a person that IS a trader, .makes ar:othe.r Ins executor, who only dis
poses of the stock of h1s trade, It will not make the executor a 
~acler, and Iiabl~ t_o Ol <::ommission of bankruptcy. 2 P. Wms. 4·2'9. 
l .lltk. 102. 
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Any person trading to E ngland, whether native, denizen or alien, 
though never r esident as a trader in England, may be a bankrupt, if 
he occasionally come to this country, and commit an act of bankrupt
cy. Co'1vjz. 398 . 402. R aym. 375 . Salk. 110. 

If a m erchant gives over his trade, and some years after become 
insolvent for money he owed while a m erchant, he m ay be a bank
TUjlt : but u· it be f or ne~v debts , or o]d debts COntinued On neW SeCU
rity, it is otherwise . 1 Vent. 5. 29 . 

To enum erate every trade suffi cient to make a man a bankrupt 
would be tedious . The following seem now settled : and some others 
are enumerated which have afforded cause of dispute, chiefly from 
the pa1ticul ar facts of th e case . It is to be premised that a chap
man, or one that buys and se lls any thing, though his dealing does 
not come under the denomination of :my particular trade, may be
come a bankrupt. 

* Bankers, brokers, coal-dealers, factors, scriveners, vintners, brick
makers, butchers, bakers , brewers, clothiers, goldsmiths, dyers, 
irQn-manufacturers who buy iron and work it into wares, lock
smiths, milliners, nailors, plumbe1·s, salesrnen, shoemakers, 
smiths and farriers. 2 TiVils. 170. 172. 4 B urT. 2148. 3 Mod. 
330. C1·o. Jac. 585 . 2 Ld. Raym. 1480. 2 Comm. 476. 3 Mod. 
330. 1 R oll. .!lbT. 60. jzl. 11 . 

For the probable principle why the legislature has subjected tmders 
to the bankrupt laws, and not suffe red other people to be included in 
lihem, see PoTt v. Turton, 2 ~Vi ls . 172. 

More particularly, who may or may not be bankrupts. 

Alehouse-keepers, not. Cooke, 53. Cro . Car. 395 . 
Allum-manufacturers, not . Cooke, 34. 46. 
Artificers, labourers, &c. not. Cro. Cm·. 21. Cro. Jac . 585. 3 Mod. 

330. 2 Wits. 171. 2 Comm. 476. 4 Bun·. 2148. 
Bankers, may. Stat. 5 Geo. II. c. 30. 
Bakers, may. See ante .* 
Brewers, may. See ante.* 
Brokers, may. Stat. 5 G eo . II. c. 30. 
Brick-makers, may. 2 Wits . 172. B ro '1vn, C!t. Ca. 173. See the 

case of Pm·ke1· v. JtVells, 1 B rown, 494. 1 Tenn Reft. 34. Cooke's 
B. L. c. 3. § 2. 

[In this case, and that of allum-manufacturers, though they seem to 
cliffer, the same principle is recognised , v iz. " If a man exercises a 
manufacture upon the produc e of his own land, as a necessary and 
usual mode of r eaping and enjoying that produce, and bringing it advan
tageously to mark et, he shall not be considered as a trader, though he 
b uys materials or ingredients-as in the case of cheese, cider, allum, 
and coal mines;' and the like. But where the produce of land is mere
ly the raw m aterials of a manufacture, and used as such, and not as 
the mode of raising; the produce of the land; in short, where the 
produce of th e land is an insi gnificant article, compared with the ex
pense of the whole manufacture, there in truth he is, and ought to 
be, considered as a trader. As this distinction turns on the nature 
and manner of exercising the m anufacture, and the motive with 
which it is carried on, it depends so much upon the Jig·ht in 'vhich a 
jury sees the whole transaction, the law and the fact are so blended 
together, that it is hardly possible to distinguish them."l 
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Butchers, may. See ante.* 4 Burr. 2148. 
Carpenters ; not merely workmen, but buying tlmbet and materials 

to carry on tracl.e, may. 3 Nlod. 155. Ld. Raym. 7 41. 
Clerg-ymen trading, may. Co7vjz. 7 45. 
Clothiers, may. See ante.* 
Coal-·dealers, may. See ante.* But not owners or lessees of coal ~ 

mines. 2 Wits. 169, 170. 
Companies or corporations, proprietors of shares in, g·enerally-not 

-except perhaps in the stationers' company. See 2 Lei. Raym. 
851. And by statute, " no member of the Bank of England ; of 
the East India, or English Linen company ; no person circula• 
ting exchequer bills; no adventurer in the royal fishing trade, Ol'' 

Guinea company; no member of the London .llss7.t?'ance, Royal 
Exchange, or South Sea companies, shall be deemed a bankrupt, 
on account of their stock in those companies." Stat. 3 Geo. I. c. 
3. § 43. 13 and 14 Car. II. c. 24. 4 Geo. III. c. 37. 6 G~o. I. c, 
18. 8 Geo. I. c. 21. 

Contractors, public, and such other public officers, not. 3 Keb. 451. 
Butlers and stewards of Inns of c0urts; farmers of customs, re· 
ceivers-general, excisemen, &c. not, all on the same principle. 

Drovers of cattle, not. Stat. 5 Geo. II. c. 30. 
Dyers, may. See ante.* 
Factors, may. Stat. 5 Geo. III. c. 30. 
Farmer, not. Cooke, 21. But as a potatoe-merchant he may. 573. 
Funds or stocks, public, dealers in, not. 2 P. FVms. 308. and see 

ante, companies. 
Goldsmith, may. See ante .* 
Glaziers, not. Stat 5 Geo. II. c. 30. 
Innkeepers, not. 3 Mod. 329. Cro. Car. 395. 
Iron-manufacturers, may. See ante.* 
Labourers, not. See ante, artificers. 
Land-jobber, not. 2 Wils. 169. 
Members of parliament, may. See stat. 4 Geo , III. c. 33. 45 Geo . 

III . c. 124. and ftost, II. 
Milliners, may.~ S t * 
Nailors, may. 5 ee an e. 
Pawnbrokers-it seems may. 1 .lltk. 206. 2 I 8. 
Plumbers, may. See ante.* 
Receiver-general of taxes, not. Stat. 5 Geo. II. c. 30. 
Salesmen, may. See ante.* Good. 12. 
Scriveners, may. Stat. 2I Jac. I. c. I9. § 2. 
Ship-owner, not.-Freighter, may. I Vent. 29. Comb. 182. 1 Sid. 

411. 
Shoemaker, may. 2 f!Vils. I 71. 
Smugglers, may. 1 .!ltk. 200. 
Stock-jobbers, not. See Funds. 
Tanners, may. See ante.* 
Taylors, working, not. Cooke, 45. 
Victuallers, not. 4 BuTr. 2067. 2 'f!Vils. 332. 
Vintners, being wine-merchant:s, may. Cooke, 37. 

'!'he ~bove Alphabetical List, is probably not so perfect ol' e~tensive 
as 1t m1!Sht have bee!~ made; but the g.eneral principles, already laid 
down, w1ll serve to drrect the student m cr.ses of doubt or difficulty. 

VoL. I. G g 
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II. To LEARN what the particular Acts ql Bank?·ujztcy a;·e, wlildz 
render a man a b::.nkrupt, the several statutes must be consulted, and 
the resolutions of the courts thereon. Among these are to be reckon~ 
eel· 

{ To depart the rGalm, or from his dwelling-house, with intent to 
defraud or hinder his creditors. Stat. 13 Eliz. c. 7. 

2. To begin to keep his house privately, to absent himself from. and 
avoid his creditors. Stat. ib. 

3. To procure or suffer himself "·illingly to be anested, without just 
or hnvful cause; to suffer himself to be outlawed; or to yield himself 
to prison. Stat. 13 Eliz. c. 7. I Jac.l. c. 15. § 2. 

4. \Villing·ly or fraudulently to procure his goods, money or chattels, 
to be c.tt«checl or sequestered. Stat. I Jac. I. c. 15. 

5. T o make any fraudulent grant or conveyance of his lands, tene
ments, goods or chattels, to the intent, or whereby his creditors shall 
and mu.y be defeated or delayed for the recovery of their just debts. 
Stat. ib. 

6. Being arrested for debt, to lie in prison two months after his 
arrest, upon that or any other arrest or detention for debt. Stat. 21 
Jac. I. c. 19 . 

7. To obtain privile ge, other than that of parliament, against arrest. 
Stat. ib. 

8. Being arrested for 100l. or more, to escape out of prison. 
Stat. ib. 

9. To prefer to any court, any petition or bill ag·ainst any of the 
creditors, thereby endeayouring to enforce th em to accept less 
than their just debts, or to procure time, or long·e r days of payment, 
th ::m was giwn at the time of the original contracts. Stat. ib . 

10 . Fo1· a bankrupt to pay, satisfy, or secure the petitioning creditot' 
his deb t, is an act of bankruptcy which shall supersede that com.mission, 
and be sufficient on which to ground another; and such petitioning 
crecliwr shall- lose his debt, to be divided among· the other creditors . 
See Cooke's B. L . c. 4 . § I. Stat . 5 Geo. II. c. 30. § 24. 

I I. Neglecting to make satisfaction for any just debt or debts, to the 
amount of 100/. or more, within two moqths after service of legal 
pi·ocess, for such debt, upon any trader, having privilege qf jzarliament, 
is zen act of uank!-ujltcy. Stat. 4 Geo. III. c. 33 . enforced and explained 
by 45 Geo. III. c. 124. 

The legish>J.ure haYing thus, by positive laws, declared what acts 
shdi be considered as criterions of i nsch·ency or fraud, whereon to 
ground a commission, none other can be admitted by inference or analo
gy. T herefore it is not an act of bankruptcy for a trader secretly to 
convey his goods out of his house, and co ,ccal them, to prevent theit' 
bei1~g taken in execution, nor to giYe money for notice when a writ 
should come into the sheriff's office. I Ld. Raym. 725. Bull. JV. P. 40, 
So if a trader procure his goods fraudulently to be taken in execution, 
or makes a fr:::ndulent sale of them, it is not an act of bankruptcy, 
thcugh ''oicl against creditors. 4 Bun·. 2478. Co~vjL 429. 

:Many of the acts of bankruptcy above described arc in themselves 
er;uivocal, and capable of being cxpi2.ined by circumstances ; for, to 
bring them within the puniew and meaning of the statute, it is abso
luteiy necessary they should be done to defraud and delay creditors from 
rccoYering theit' just debts. 

Tbc bette r to obtain a clear and comprehensive view of the decisions 
on this part of the subject, each act of bankruptcy; on which any ques
tion appears to have been raised, shall be considered separately; pre-
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1,111sing that the statutes of bankrupts are local, and do not extend to 
acts done in foreign countries, or other dominions of Great Britain . 
Co~vft. 398. 

Dejzarting t!ze realm will not be an act of bankruptcy, unless clon e 
with a view of defrauding or delaying creditors; but if it appear that 
they are in fact delayed by such absence, it will be the same as if tl:e 
original departure was fraudulent. Bull. N". P. 39. Cum. lJig. tlt. 
Bankrujzt, (C. 1.) 1 Atk. 196. 240. Co oke's B. L. Vernon v. Hank f' y. 

Beginning to keejt house, or othenvise to absent hi711s l' /f. D enial to a 
creditot· is jz1·ima jacie evidence of this act of bankruptcy. But as the 
statute requires it to be with an intent to delay or defraud creditot·s, 
the mere denial is therefore capable of being explained by circum
stances, such as sickness, company, business, or even the lateness of 
the hour at which the creditor calls. Neither will an order by the 
debtor to his servant to deny him be sufficient. For where a tradet• 
gave orders to his servant to deny him to creditors on the 26th of Jl,fay, 
but was not actually denied to a creditor till the 28th, the court held 
the actual clen.ial, and not the orde r, constituted the act of bankruptcy, 
Bull. N. P. 39. 1 ./ltk. 201. Cooke cites Ha7vkes v. SandeTs, T. 24 
Geo. III. 

Keeping in another man's house or chamber, having no house of 
his own, or on ship-board, is an act of bankruptcy; so a miller keeping 
his mill. Com. Dig. tit. Banlo·ujtt. 

Any keeping house for the pmpose of delaying a creditot·, even 
fo1· a very short time, will be an act of · bankruptcy ; notwithstand
ing the party afterwards goes abroad, and appears in public. 2 Stra. 
809. 2 TeTm Reft. 59. 

A general denial will not be sufficient, but it ~ust be a denial to a 
creditor who bas a debt at that time clu e ; for if he is only a creditor by 
a note payable at a future day, a denial to him will be no act of 
bankruptcy. 7 Vin. 6. jzl. 14. 

It frequently happens that traders in declining circumstances, call 
their creditors together to inspect their affairs; and determine whethe1· 
a co,mmission shall issue against th em or not; and if thought addsa
ble, it is usual for the trader to deny himself to a creditor, for the 
purpose of making an act of bankruptcy. However, it seems doubt
ful how far such concerted denial will be an act of bankruptcy to 
affect the interest of third persons. See 1 Black. Rejt. 441. Butt. 
N P. 39. 

D ejw-rting /Tom Ids d~velling-house may become an act of bankruptcy 
or not, according to the motive by which the party is impell ed ; if it be 
done with a view of deft·aucling his creditors, ot• even delaying them, 
and his absence be but for a single clay, it will be an act of bankruptcy; 
and his very absenting himself is sufficient jlTimafacte evidence of an 
intention to defraud ot' delay his creditors; but it must be a voiuntary 
absenting, and not by means of an arrest. 1 Salk. 110. 1 Bun·. 484. 
2 Stra. 809. Guen, 53. 

Suffenng himself to be outla~ved. An outlawry in Ireland does not 
make one a bankrupt ; but in the county palatine of Durham it does. 
However, an outlawry does not appear to be an <>.ct of bankruptcy, 
unless it be suffered with intent to defraud crec~itors. Com. JJig. ut. 
Bankrujzt. Stone, 124. Billing. 94. Good. 23. 1 Lev . 13 

Yielding himself to jwison, is to be intended of a voiu ntary yielding 
for debt; and if a person capable of paying, will, notwith st .. rHl ing, from 
fraudulent motives, voluntarily go to prison, it is an act .of bankruptcy. 
Bitt. 95. Go()d. 25. Vin. tit. Creditor and Bankruj1t, 6Z. 
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TVilliugly or .fi"audnlently jzrocw·ing !tis goods to be attached Ol' sr:
guestered; which is a plain and direct endeavour to disappoint his 
creditors of th eir security. 2 Comm. 478. The attachment here 
meant, c:mcl which the legislature had in Yiew, is that sort of attachment 
only by which suits are commenced; as in London and other places 
vhere that species of process is used. Co~vj1. 427 . 

.Lllak111g any j1·audulent conveyance of his lands or goods. A fraudu. 
lent grant, to come ·within the meaning· of the statute, must be by 
deed; thcl'efore a fraudulent sale of goods not by deed, is no act of 
bankruptcy in itself; but being· a scheme concerted at the eve of 
bauki·uptcy to cheat innocent persons, in order to secure particular 
creditors, is such a fraud as shall render the sale void . 4 Bun·. 2478. 

A grant or con\'eyance fraudulent within stat. 13 Eliz. c. 5. or 27 
Eliz:. c. 4. is an act of bankruptcy. Com. Dig. Cooke. 

A trader before he becomes a bankrupt may prefer one creditor to 
anothe r ; and may pay him his debt ; 01' may make him a mortgage, 
vith possession delivered, or may assign part of his effects; but a pre

ference of one creditor to the rest, by conveying· by deed all his effects 
to him, is a fraud upon the whole bankrupt law, and an act of bank
ruptcy. 1 Bun·. 467. 

\Vhether a transaction be fair or fraudulent, is often a question of law; 
it is the judgment of law upon facts and intents; but transactions valid 
as between the p arties may be fraudulent by reason of covin, collusion, 
or confedcrac1 io injure third persons. 2 Burr. 827. 1 Burr. 467 . 

.r ior will the case be different, if the assignment is made to indem. 
nify a surety ; for the inconvenience and mischief arising from an undue 
preference is the same. Cooke's B. L. 78. Doug. 282. 

An equal distribution among creditors who equally give a general 
personal credit to the bankrupt, is anxiously provided for; ever since 
the act 21 Jac. J. c. 19. therefore when a bankrupt by deed, conveys 
all his eff cts to trustees to pay all but one creditor, it is fraudulent ancl 
an net of bankn 1ptcy. 1 Bu?'1'. 477. 

But though a conveyance by deed of all a bankrupt's effects, or so 
much of !Jis stock in tmde, as to disable him from being a trader, or 
all his household goods, is itself an act of bankruptcy; a conveyance 
of jwrt is very different; that may be public, fai1·, and honest. As a 
trader may sell, so may he openly transfer many kinds of property by 
way of security. vVhat assignment of part will or will not be fraudu
~ent, must depend on the particular circumstances of the case; but a 
colourable exception of a small part of his estate 01' effects, will not 
prevent the deed being declared fraudulent; for the law ,yilJ neYe1· 
suffer an evasion to prevail to take a case out of the g·encral rule, 
which is so essential to justice. 1 Black. Reft. 441. 2 Black. R.ejz. 362. 
996. 1 Bun·. 477. 

An assignment by deed of part of a trader's effects, will be good, 
if made bo?i!J. fide, and possession delivered; and indeed the not 
del~ve1:ing po~session being only evidence of f1·aud, may be ex
plmnect by cl!·cumstances. I Burr. 478. 484. But an assig·nment 
even of only ftart of a trader's effects, to a fair creditor, will, if clone in 
contempl2.tion of bankruptcy itself, become the very act. 3 TVils. 47. 
co~vjl. 124·. 

Procw·ing any protection e;r:cejzt j11·ivilege qfjla?'liament. If any one 
f:Je protected as the king·'s servant, it does not make him bankrupt. 
Skin . 21. By sta~. 7 .~nn: ~· 12. § 5. declaring the privilege of am
bassadors and their tram, It 1s expressly enacted, That no merchant; 
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or other trader whatsoever, within the description of any of the statutes 
against bankrupts, shall have any benefit of that act. 

Being an·estedfo?' debt, and lying t'lvo months in j11·ison. The statute 
does not make the mere being arrested an act of bankruptcy. The 
most substantial trader is liable to be arrested ; but the presumption 
of insolvency arises from his lying in prison two months, without being 
able to get bail ; nor will this presumption be obviated by a mere for
mal bail, put in for the purpose of changing from one custody to an
other. Where bail is really put in, the bankruptcy only r elates to the 
time of the surrender; but when it is only formal bail, it will 
have relation to the first arrest. 1 Burr. 437. See Salk. 109. Bull. 
N. P. 38. 

Escajze out of jl?'ison on arrest for lOOt. or mou. The act clearly 
intends such an escape as shows he means to run away, and thereby 
t o defeat his creditors ; it must be an escape ag·ainst the will of the 
sheriff; for a man shall not be made a criminal, where he has not the 
least criminal intention to disobey any law. 1 Bu·1·r. 440. 

It is not an act ofbankruptcy for a banker to refuse payment, if he 
appears and keeps his shop open. 7 M od. 139. S. C. C. 4-2. 

An act of bankruptcy, if once plainly committed, can never be 
purg·ed, even though the party continues to carry on a great trade. 
2 Term Reft. 59. But if the act was doubtful, then circumstances may 
explain the intent of the first act, and show it not to have been done 
with a view to defraud creditors. But if, after a plain act of bank
ruptcy, a man pays off and compounds with all his creditors, he be
comes a new man. l Burr. 484. 1 Salk. 110. See stat. 46 Geo. III. 
c. 135. 

III. THE PROCEEDINGS on a commission of bankrupt, depend en
tirely on the several statutes of bankruptcy; all which are blended 
together, and digested into a concise methodical order, in 2 Comm. 480. 
and here adopted with additions. 

I. There must be a petition to the lord chancello1· by one creditor 
to the amount of lOOt. or by two to the amount of I SOl. or by tht·ee oe 
more to the amount of 200!. which debts must be proved by affidavit. 
(Stat. 5 Geo. II. c. 30.) Upon which he grants a commission to such 
discreet persons as to him shall seem good, who are then styled com
missioners of ·bankrupt. Stat. 13 Eliz. c. 7. Of these commissioners 
there are several existing lists, which take the commissioners of bank
ruptcy in turn . The petitioners, to prevent malicious applications, 
must be bound in a bond to the lord chancellor for 200l. to make the 
party amends in case they do not prove him a bankrupt. And if, on 
the other hand, they .receive any money o_r effects from the bankrupt, as 
a recompense for smng out the commissiOn, so as to receive more than 
their ratable dividends of t!1e bankrupt'~ estate, they forfeit not only 
what they shall have so received, but their whole debt. These provi
:siom; _are made, a~ .well to. s_ecure persons in good c~·eclit from being 
dammfied by mahcwus petltwns, as to prevent knavrsh combinations 
between the creditors and bankrupt, in order to obtain the benefit of a 
commission. When the commission is awarded and issued, the com
missioners are to meet at their own expense, and take an oath fot· the 
due execution of their commission, and to be allowed a sum not ex
ceeding 20s. fter diem, each, at every sitting. And no commission of 
bankrupt shall aba~e,. or be void by the death of the bankrupt subse
~uent to the commiSSion. Stat. I Jac. I. c. 15. Nor upon any demise 
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of the crown. Stat. 5 Geo. II. c. 30. The granting a commission of 
bankruptcy is not discretionary, but a matter of rig·ht. 1 Ve1·n. 153. 

By stat. 5 Geo. II. c. 30. § 25. the petitioning c;'editor is directed at 
his own costs, to prosecute the comn1ission until assignees shall be 
chosen ; which costs are to be ascertained by the commissioners at the 
meeting· for the choice of assignees; and are to be paid by the as
sig·nees to the petitioning creditor out of the first money or effects 
received by them, under the commission. But these costs may be 
taxed by a master in chancery, on petition to the lord chancellor. 
Cooke's B. L. c. 1. § 3. 

Notwithstanding the statute 5 Geo. II. has pl'ovided a remedy 
against maliciously suing out commissions of bankrupt, yet it is held 
not to take away the common law remedy by an action for damages, 
but that the party may proceed at law to obtain such redress for the 
injnry he has sustained, as a jury may think he is entitled to. 3 Bun·. 
1418. 1 .litk. 144. 

If more than two of the coma1issioners should die, by which means 
there would not be a sufficient number to execute the commission, 01' 

if it should be lost, it must be renewed; upon which l'enewal only half 
the fees are paid, and the commissioners under the renewed cominis
sion proceed from that step which was left incomplete by the former. 
Cooke, B. L. 

The commissio;1ers are first to recei,·e proof of the person's being 
a trader, and having committed some act of bankl'uptcy ; and then to 
declal'e him a bankrupt, if proved so; and to gi,·e notice thereof in 
the Gautte, and at the same time to appoint three meetings. At one 
of these meeting·s, an election must be made of assignees or persons to 
whom the bankrupt's estate shall be assigned, and in whom it shall be 
yes ted for th~ benefit of the creditors ; and assignees are to be chosen 
by the major part in value of the creditm·s who shall have then proved 
their debts; ~.nd one creditor, if to a SU.t'Ucient amount, m ay choose 
himself assig·nee; but a prm·isional assignee oe assignees may be, if 
necessary, originally appointed by the commissioners, and afterwards 
approved or rejected by the c1·editors: but no creditor shall be admit
ted to vote in the choice of assignees, whose debt on the balance of 
accounts does not amount to lOl. And at the third meeting at far
thest, which must be on the forty-second clay after the advertisement 
in the Gazette, (unless the time be enla!·ged by the lord c!zancdloT; 
which it may not be for more than fifty clays unless on special cir
cumstances of involuntary default by the bankrupt, l .litk. 222.) the 
bankrupt, upon notice also serrecl upon him, or left at his usual place 
of abode, must sunender himself personally to the commissioners; 
'~hich surrender (if yoluntary) protects him from all arrests till his 
final examination is p:tst : and he must thencefoeth in all respects con
form to the directions of the statutes of bankruptcy; or, in default of 
either surrender or conformity, he shall be guilty of felony without 
benefit of clerg-y, and shall suffer death, and his goods and estates 
shall be distributed among his creditors. Stat. 5 Geo. II. c. 30. 

In case the bankrupt absconds, oe is likely to run away, between 
the time of the commission issued, and the last clay of surrender, he 
may by warrant from ~.ny judge or justice of the peace be apprehend
ed and committed to the county gaol in orde1· to be forthcoming to 
the commissioners; who are also empowered immediately to grant a 
warrant for seizing his goods and papers. Stat. 5 Geo. II. c. 30. and 
see 1 Atk. 240. 
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vVhen the bankrupt appears, the commissioners are to examine 
h im, touching all matters relating to h~s trade and effec~s. '~hey may 
also summon befo1·e them, and exam1ne the bankrupts w1fe, (stat. 
21 Jete. I. c. 19. see 1 P. TtVms. 610, 611.) and any other person what• 
soever, as to all matters relating to the bankrupt's affairs. And in 
case any of them should refuse to answer, or shall not answer ful
ly, to any lawful question, or shall refuse to subscribe such their ex
amination, the commissioners may commit them to prison without 
bail, till they submit themselves and make and sign a full answer : 
the commissioners specifying in their warrant of commitment the 
question so refused to be answere~l. And any ga?ler, permitting su~h 
person to escape, or go out of pnson, shall forfe1t 500l. to the credit
ors. Stat. 5 Geo. II. c. 30. 

The bankrupt, upon this examination, is bound upon pain of death 
to make a full discovery of all his estate and effects, as well in ex
pectancy as possession, and how he has disposed of the same ; toge
ther with all books and writing·s relating thereto: and is to deliver up 
all in his own power to the commissioners; (except the necessary ap
parel of himself, his wife and children ;) or, in case he conceals o1· 
embezzles any effects to the amount of 20l. Ol' withholds any books 
or writings, with intent to defraud his creditors, he shall be gailty of 
felony without benefit of clergy ; and his goods and estate shall be 
divided among his creditors. Stat. 5 Geo. II. c. 30. And unless it 
shall appear, that his inability to pay his debts arose from some casual 
loss, he may, upon conviction by indictment for such gross miscon~ 
duct and neglig·ence, be set upon the pillory for two hours, and have 
one of his ears nailed to the same and cut off. Stat. 21 Jac. I. c. 19. 

And so careful is the law to avoid any fraud, dishonesty or conceal~ 
ment, on the part of the bankl'Llpt, that an agreement by the friends 
of the bankrupt, to pay a sum, in consideration ti;at the creditors 
would not examine him as to particular points, is void. Jle1·ot v. PVal
lace, 3 Tr:rm Ref!. 17. 

After the time allowed to the bankrupt for s\ich discov ry is exd 
pirecl, any other person voluntarily discovering any part of his estate, 
before unknown to the assignees, shall be entitled to fi-ve j1er cent. 
out of the effects so discovered, and such further reward as the as
signees and commissioners shall think proper. And any trustee wil~ 
fully concealing the estate of any bankrupt, after the expit'ation of the 
two and forty clays, shall fo1feit IOOl. and double the value of the es-
tate concealed, to the creditors. Stat. 5 Geo. II. c. 30. ' 

Hitherto every thing is in favour of the creditors ; and the law 
seems to be pretty rigid and severe agr,inst the bankrupt; but, in case 
he proves honest, it makes him full amends for all this rif>'our and seJ 
verity. For if the bankrupt hath made an ing·enuous discovery, (of 
the tl'uth and sufficiency of which there remains no reason to doubt,) 
and hath conformed in all points to the directions of the law · and if 
in consequence thereof, the creditors, or four par~s in five of' the~ in, 
numbe1· and value, (but none of them creditors for less than 20!.) will 
sign a certificate to that purport ; the commissioners are then to au
th~n~cate such certificate under their hands and seals, and to tl'ans~ 
m1t 1t to t_he lord chancellor, and he, or two of the judges whom he 
shall appmnt, on oath made by the bankrupt that such certificate was 
obtained without fraud, may allow the same ; or disallow it upon 
~ause shown by any of the creditors of the bankrupt. Stat. 5 Geo. II. 
c. 30. 



.240 BANKRUPT III. l. 

If no cause be shown to the contrary, the certificate is allowed of 
· course, and then the bankrupt is entitled to a decent and reasonable 

allowance out of his effects for his future support and maintenance, 
and to put him in a way of honest indust1y. This allowance is also in 
proportion to his former good behaYiour, in the early discovery of the 
decline of his affairs, and thereby giving his creditors a larger divi
dencl. For, if his effects will not pay one-half of his debts, or ten 
shillings in the pound, he is left to the discretion of the commission
ers and assignees, to have a competent sum allowed him, not exceed
ing· th1·ee jleT cent. but if they pay ten shillings in the pound, he is to 
be allowed five jze1· cent . if twelve shillings and six-pence, then seven 
and a half j te1· ct·nt. and if fifteen shillings in the pound, then the 
bankrupt shall be allowed ten jzer cent. provided, that such allowance 
do not in the first case exceed 200l. in the second 250l. and in the 
third 300l. Stat. 5 Geo. II. c. 30. 

Besides this allowance, he has also an indemnity g-ranted him of 
being free and discharged for ever from all debts owing by him at the 
time he became a bankrupt; even though judgment shall have been 
obtained against him, and he lies in prison upon execution for such 
debts. And for that among other purposes, all proceedings in com
missions of bankrupt are, on petition, to be entered of record, as a 
perpetual bar against actions to be commenced on this account ; 
though in general, the production of the certificate, properly allow• 
eel, shall be sufficient evidence of all previous proceedings. Stat. 5 
Geo. II. c. 30. 

The allowing the certificate of a bankrupt, will not ,discharge his 
sureties ; but if a bankrupt obtains his certificate before his bail are 
fixed, it will discharge them ; but if not till after they are fixed, they 
will rem.ain liable notwithstanding the certificate, for it has no relation 
back; and till allowed it is nothing. And if the creditor proves his 
debt, with intent to obstruct the certificate, it does not preclude him 
from pursuin g; his legal remedies; and even if he had received his
debt, or part of it, under the commission, still he might proceed to 
fix the bail who would be entitled to their remedy, so far as they are 
oppressed by audita querela, or by motion. 1 Atk. 84. 1 Bun·. 244,-
2 Bun·. 716. 2 Black. 812. 

However, the bankrupt's certificate, obtained after judg·ment in an 
action upon a bail-bond against the bankrupt himself, will not dis
chat·ge the bail-bond, although it discharged the ol'iginal debt, for it 
is a new and distinct cause of action. 1 Bun·. 436. 2 Stm. 1196. 1 
Wils. 41. 

The certifica.te does not discharge a bankrupt from his own express 
collateral covenant, which does not run with the land. 4 Burr. 2443. 
Nor from a covenaut to pay rent. 4 Term Reft. 94. 

A bankrupt after a commission of bankruptcy sued out, may, in 
consideration of a debt due before the bankruptcy, and for which the 
creditor agrees to accept no dividend or benefit, under the commis
sion, make such creditor a satisfaction, in part, or for the whole of his 
debt, by a new undertaking or agreement, and assumftsit will lie upon 
such new promise or undertaking. l Atk. 67. 

If a bankrupt has his certificate, and an action be brought against 
him afterwards for a debt precedent to the commission, he may plead 
his certificate, or otherwise he is without relief. 2 Vern. 696, 697. 

The common method of pleading is, generally, that he became a 
bankrupt within the intent and meaning of the statutes made and in 
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force concerning hankt·upts, and that the cause of action accrued be
fore he became a ban krupt. This general plea is given by stat. 5 
Gn,, 11. c. 30. § 7. 

Thongn a credito t· of a bank rupt under 20l. is excluded from assen t 
Ol' ( i 1scnt lo the certificate, yet as he is affected by the consequence 
of al lowing the certificate, he hath right to petition, and show any 
fr ,,ud ag·ainst allowing the certificate. 7 Vin . ./lbr. 134. j z!. 18. 

N Ll allow;lnce o'r indemnity shall be g·iven to a bankrupt, unless his 
ccrti ti c:"te be signed <~.nd allowed; and also if any creditor p rod uces ;t 
fi cti cious debt, or is induced by money or notes to sig n his ceetifi c:ate, 
anct LllC l.M11 lu·upt does not make discovery of it, but suffers the f,lit· 
creditor~ to be imposed upon, he loses all title to these advantages. 
S L.t. 24 Gro . II. c. 57. See Doug. 2\6. 673. Neither can he cidim 
them, if he has given with any of his c!.i!dren abo ,·e 100/. for a mae
ri r..g e portion, uniess he bad at thJ.t time sufficien t le ft to P''Y ail his 
deb~s : ot· if he has lost at any one time st. or in the whole 100/. with
in a twelvemonth before he became a bank rupt, by any man ne t· of 
gaming or wage ring whdtsoever ; ot·, within the same time ha~ lost 
to the value of lOOt. by stock-jobbin g·. 

Also to prevent the too common pt·actice of frequent and frauc!ul entr 
or careless beeaking, a mark is se t upon such as have been once clear
eel by a commission ofbankrupt, or have compounded with th eir credit
ors, or have been deli ve red by an act of inso lvency. P ersons who 
have been once cleared by any of these methods, and afterwards be
come bank rup ts again, unless they pay full I Ss. in the ponnci, are only 
thereby ind emnified as to the coufinement of their bodies ; but any 
fu ture estate they shall acquire remains liable to thcit· creditors, ex
cepting theie necessary apparel, ~household goods, and th e tools and 
im plem ents of their trades. Stat. 5 Geo. li. c. 30. And an action may 
accordingly be m aintained for such debt. 5 Term Rejz. 287. Dut 
money· gained by his tt·ade or profession fot· the necessary mainte
nance of himse lf and f.tmily may be recovered by action by an uncerti
fic,tted bankrupt. c:Jzij1Jl endale v. Tomlin son. Co. B. L. 

2. By th e stat. 13 Eliz. c. 7. the commissioners shall have full power 
to dispose of all the bankrupt's lands and tenements, which he had in 
his own right at the time when he became a bankrupt, oe which shall 
descend or com e to him at any time aft e rwards , before his debts are 
satisfied or agreed fo r; [and all lands and tenements which wet·e pU1·
ch:1.sed by him jointly with his wife or children to his own use, (or 
such interest therein as he fn.ty lawful ly part with ,) ot· plli'chusec! with 
any othee person, upon secre t teu st, fot· his own use ;] and cause them. 
be appeaise cl to th eir full va lue and to sell the sc.me by dl'ed indented 
and im-o!lecl, or divide them proportionably among his creditors. This 
statute expressly iucluded not only freehold, but customary and copv
hold lands: and the lord of the manor is thereby bound to admit ll;e 
assignee , (see CTo. Car. 568 . I ./ltk. 96.) but did no t exteod to estates
tail, farther than for the bankrupt's life ; noe to equities of redemption 
on a mortgaged estate wherein the bankrupt has no legal interest, 
but only an equitable reversion. Vvhereupon the statute 2 1 Jtic. I. c. 
19. enacts, th d.t the commissioners shall be empowered to se li or con
vey, by deed indented and inrolled, any lands or tenem cilts of the 
bankrupt, whet·ein· he shall be seised of an estate -ta.il in possession, 
remainder or revei·sion, unless the l'emainc!er or reve rsion ther eof 
shall be in the crown ; ~m el th"at such sale sh::tll be good against all 
such issue in tai), remainder-men, and reversioners, whom t l:c: bunt-· 
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r upt himself might have barred by a common recovery, or other 
means; and that all equities of redemption upon mortgaged estates, 
shall be at the disposal of the commissioners; for the y shall have 
power to r edeem the same, as the bankrupt himself mi ght have done , 
and after redemption to sell them. And the commissioners may sell 
a copyhold entailed by custom. Stone, 127. BilLing. 148. And also, 
by thi s and a former act, 1 Jac . I. c. IS . all fraudulent conveyances to 
defeat the intent of these statutes are declared void ; but it is pro
vided, that no purchaser bona fide, for a good or valuable considera
tion, shall be affected by the bankrupt laws, unless the commission be 
sued forth within five years after the act of bankruptcy committed. 
See Cooke's B . L. c. 8. 

If th ere be two joint-tenants, and the one becomes bankrupt and 
dies, Billinghurst is of opinion the bankrupt 's p art shall be sold, and 
that there shall be no survivorship ; because the bankrupt's moiety is 
])ouncl by the statutes, and also the bankrupt had pow er to sell the 
same in his life-time, and m ight depart with it. And by stat. 1 Jac. c. 
15. (see ante, III. !.) the commissioners after the bankrupt's death, 
m ay proceed in execution, in and upon the commission, fot· and con
cerning· the offender's lands, tenements, &c. in such sort as if the of
fender had been li,·ing; which they cannot do, if the survi,·orship is 
h eld to take place. 

If the bankrupt be a joint-tenant in fee, for life or years, the com
missioners may sell a moiety. So if he be seised in rig-ht of his wife, 
they may sell during the coyerture. I Com. Dig. 530 . 

In case of a patron bec~ming bankrupt, the commissioners m ay sell 
the advowson of the living ; but if the church be void at the t ime of 
the sale, the vendee shall not present to the void turn, but the bunk
rupt himself, because the void turn of the church is not ''aluable. I 
Bz;n~'s Eccl. La~v, 4th eel. jz. 125 . 

The commissioners may sell offices of inheritance and for terms of 
years; but an office concerning the execution of justice (and the re
fore within 5 and 6 Ed. VI. c. 16.) cannot be sold. 1 .!ltk. 213. But a 
place that does not co!1cern the execution of justice, but only the 
police, m ay be sold. 1 .!ltk. 210. 215. 

If a mortgage is m ade by a bankrupt, t enant in tai l, without suffering 
a r ecovery, the assignees shall take advantage of this defect, and hole\ 
the land cl ear of th e mortgage. 1 T1Vits . 276. 

Th e commissioners may assign a possibility of right belonging to 
the bankrupt. 3 P. liVms. 132 . 

vVhcn assignees are chosen under a commission, all the estate and 
effects of the bankrupt, whether they be goods in actual jwssession, or 
debts, contt·acts and legacies, and other clzoses in action, are vested in 
C1em by assig·nment; (but until the assignment, the property is not 
transfe rred out of the bankrupt ;) and cyery new acquisitioD previous 
to the certificate will vest in the assignees ; but as to future real es
tates, there must be a new assignment of them. 1 .!ltk. 253. Billing. 
118. I P. TVnu. 385, 386. 

The commissioners, by their warrant, may cause any house or tene
ment of th e bankrujlt to be broken open, in order to enter and seize 
the same. See 2 S/w~v. 247. 

vVhen the ~.ssi g·nees are chosen or approved by the creditors, the 
commissioners arc to assign every thing over to them ; in which as
signment the provisional assignee or assignees (if any have been 
cboscn) must join, <.nd the property of every part of the estate is 
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thereby as fully vested in them, us it was in the bankrupt himself, and 
they have the same remedies to recovet· it. 12 Mod. 324. 

By stat. 36 Geo. III. c. 90. § 2. if bankrupts refuse to transf~r stock 
over which they have power, the lord chancellor may order 1t to be 
transferred to the assig·nees. 

The commissioners in England may sell the bankrupt's goods in Ire
land; and (notwithstanding a dicwm of lord lVIan.ojield to the contrary, 
see Doug. 151.) it seems now decided, that by the assignment of the 
commissioners, all the bankrupt's property, 'iJJhether in England or 
abroad, is conveyed to the use of his creditors. See llunter v. Potts, 
4 T e1·m R cjz. 182. and Cooke's B. L. c. 8. § 10. 

If a man sends bills of exchange, or consigns a cargo, and the person 
to whom he sends them, has paid the value before, though he did not 
know of the sending them at that time, the sending of them to the 
carrier will be sufficient to prevent the assignees from taking these 
goods back, in case of an intervening; act of bankrptcy. 4 Burr. 2239. 

But if the goods were sent in contemplation of bankruptcy, and to 
give a preference to a former creditor, if the act of bankruptcy is 
committed before the creditor receives the property, and assents to it, 
the commissioners may assig·n it as p.<t·t of the bankrupt's effects, and 
it will vest in the assignees. 4 Burr. 2235. 

All questions of preference turn upon the action being complete, 
before an act of bankruptcy committed, for then the property is trans
ferred ; otherwise an act of bankruptcy, intervening, vests the property 
in the hands and disposal of the law. If a man were to make a pay
ment but the evening before he becomes bankrupt, independent of 
the act of parliament, and in a course of dealing and trade, it would be 
good. VVhere an act is done, that is right to be clone, and the sing·Je 
motive is not to give an unjust preference, the creditor will have a pre
ference. Co7vjz. 123. 

If a merchant consigns goods to a tradet·, and before their arrival the 
consignee becomes bankrupt, if the merchant can prevent the g·oods 
getting into the bankrupt's hands, the commissioners' assignment will 
not affect them. 2 Venz. 203. 1 ./ltk. 248 . . Co'lvjz. 296. 

The future profits arising from a bankrufz.t's pet·sonal h:.bour are not 
subject to the assignment. Chijzjzendale v. Tomlinson, T. 25 Geo. III. 
B.R. 

The property vested in the assignees is the whole that the bankrupt 
had in himself, at the time he committed the first act of bankruptcy, ot· 
that has been vested in him since, before his debts m·e satisfied ot· 
agreed for; thet·efore when the commission is awarded, the commission 
and the property of the assig·nees, shall have a relation, or reference., 
back to the first and original act of bankruptcy. I BurT. 32. Inso~ 
much that all transactions of the bankrupt, are from that time abso
lutely null and void ; either with regard to the alienation of his pro-. 
perty, or the receipt of his debts, from such as are privy to his bank
ruptcy ; for they are no longer his property, or his debts, but those of 
the futme assignees. Therefore, even if a banker pay the draft of a 
trader keeping cash with him after knowledge of an act of bankruptcy, 
the assignees may recovet· the money. 2 T erm fl f jt. 113. 3 BTo. 
C. R. 313. Vernon v. Hankey, and see 2 Tenn R tjl. 237. Ami, if 
an execution be sued out, but not served and executed on the ban!~
rupt's effects till after the act of bankruptcy, it is void as against the 
assignees. But the king is not bound by this fictitious relation, noe 
is within the statutes of bankrupts ; 1 ./ltk. 262. W. Jones, 202. 2 
Sho1u. 480. for if, after the aet of bankruptcy committed, and. hef~:·e 
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tl1e assignment of his effects, an extent issues for the debt or the crown, 
tlte goods are bound thereby. Vin . .lib?". tit. Creditor and Eankrujlt, 
104. Cooke's B. L. c. 14. § 7. 

As these acts of baf1k.ruptcy however may sometimes be secret to 
all but a few, and it would be prejudicial to trade to carry this notion 
to its utmost length, it is prorided by stat. 19 Geo. 1~. c . . 32. that no 
money paid by a bankrupt to a b&nd .fidt or real creditor, m a comse 
of trade, even rcfter an act of bankruptcy clone, shall be li<tble to be re
fnmled. Nor (by stat. l. Jac. I. c. 15.) shall any debtor of a h~nkrupt 
that pays him his debt, without knowing of his bankruptcy, be hable to 
account for it ag-ain. The ir,tention of this relative power being only 
to reach fr:::.udulent tmnsactions, and not to distress the f«lr trader. 

By 46 Geo. III. c. 135. reciting that great inco1,veniences . and 
injustice baYe been occasioned by r eason of the fair and honest dealu1gs 
and transr.ctions of and with traders being defeated by secret acts of 
bankruptcy, in cases not already provided for, or not sufficiently pro
vided for by law, it is enacted, that all cmweyances by, all payments 
by and to, and all contracts with, any bank_rupt bona fide made 
two months before the date of a commission of bankruptcy~ 
shall be good, notwithstanding ar.y secret act of bankruptcy prior to 
such conveyance, &c. 46 Geo. III. c. 135. § 1. 

Bona jidf' creditors whose debts mig·ht have been proved under a 
commission of bankruptcy, if no prior act of bankruptcy had been com
mitted, shall be aclmiued to prove such debts, if they had no notice of 
such prior act of bankrup tcy. § 2. 

vVhe1·e it shal l appear that there has been mutual credit g·iven, or 
mutua l debts contr;<,cted between the bankrupt and any other person, 
one cleot or demand may be set off against the other, notwithstmldi11g 
any prior act of bankruptcy, proyicled the credit was given to .tlrei:i.:mk
rupt two calendar Inor.ths before the date of the commission, and that 
the pe rson chtiming the benefit of such set-off had not notice of any 
prior act of bankrurJtcy by snch bm;krupt, or that he was imolvent. § S. 
The issuing a commission, though afterwards superseded, or the 
striking a docket, shall he deemed notice of a prior act of bankruptcy, 
if any such were rea!iy committed. § 3. 

Bc,nkri!pts on obtaining their certificates shall be discharged of debt& 
·pro\·eable Ul!cler this act, as if no secret act of bankruptcy had been 
committed. § 4. 

Ccmmissions ofbankrupt shall not be aYoiclecl by reason of any secret 
act of bankruptcy haYing been committed, prior to the contracting the 
debt of the petitioning· creditor. § 5 . 

Sale of g-oods by a barzkntjzt after an act of barzkruj1tcy, is not merely 
·toid; the contract is good between the parties, but it may be avoided 
by the com>nissioners or assignees at ple<,sm·e; therefore they may 
either bri1 g trover for the goods, as supposing the contract may be void, 
OJ' may bri1.g debt or assumjtsit for the value, which affirms the con
tract. 3 Saik. 59. j.l. 2. 2 Tenn R lj1. 143. 4 Tcnn Rr:jz. 216, 217 . 

.And so if a bankrupt on the eve of bankruptcy, fraudulently deliver 
goods to a creditor. 4 Tenn Reft. 211. 

The assig·n~es may pursn~ any legal m~thod of recovering· the pro
perty yest ed 111 them, by the1r own authority; bnt cannot commence a 
suit in equity, nor co~nj10~md ar:y debts owing· to the bankrupt, nor 
refer any m«ttel'S to arbitration, w;thout the consent of the creditors, or 
the major part of them, in Yalue, at a meeting to be held in pursuance 
of notice in the gazette. Stat. 5 Geo. II. c. :JO. § 34, 35. 38. See 1 Atk. 
91. 107. 210. 2.53. Cooke's B. L. c. 14. 
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When they have got in all the effects they can reasonably hope 
fol', and reduced them to !'eady money, the assignees must, uftet·. 4, 
and >rithiu J 2 months after the commission issued, give 21 days not~ce 
to the creditors of a meetit :g for a dividend or di~tl'iuution; at which 
time they must produce theil' accounts, and verify them up_on. oa~h: if 
required. [And undet· stat. 5 Gl'o. II. c. 30. § 6. by affi.d<wtt tf livmg 
in the countl'y, and if Quake!'S uy affirmation.] And then tl~e 
commissioners shall direct a dividend to be made, at so much •In 
the pound, to all creditors who have before prored, or shall then 
prove .theil' debts. This dividend mnst be made equally, and in a 
ratable pl'oportion, to all the creditors, according to the quantity 
of theit· debts ; no regard being had to the quality of them. Mort
gages, indeed, for which the creditor has a real security in his own 
hands, are entirely safe, for the commission of bankrupt reaches only 
the equity of redemption. Finch. Rej1. 466. 2 Rej1. 25. So arc also 
personal debts, whel'e the creditot· has a chattel in his hands, as a 

· pledge or pawn fol· the payment, Ol' has taken the debto!''s lands or 
goods in execution. But, othel'wise, judgments and recogni8ances, 
(both wbich are debts of record, and therefore at other times have a 
priority,) and also bonds and oblig<ltions by deed or special instrument, 
(>vhich are called debts by specialty, and are usually the next in or
det·,) these are all put on a level with debts by mere simple con
tract, and all paid jwri jw.~su. Stat. 21 Jac. I. c. 19. Nay, <>O far is 
this matter carried, that, by the exp!'ess provision of the stat. 7 Geo. 
I. c. 31. (see stat. 5 Geo. II. c. 30. § 22. CMvjz. 243.) debts not clue at 
the time of the dividend muc!e, as bonds ot· notes of hand payable at 
a futu!'e clay ce!'tain, shall be proved and paid equally with the rest1 
allowing a discount or drawback in proportion. Ld. Raym. 1549. Stm. 
949. 1211. 2 P. Wms. 396. 3 Wils. 17. 

And insurances and obligations upon bottomry or resjwndentia, bona 
fide made by the bankrupt, though forfeited after the commission is 
awarded, shall be looked upon in the same light as debts contt·acted be
fore any act of bankruptcy. Stat. 19 Geo. II. c. 32. § 2. Also annuity 
bonds, though not forfeited at the time of the bank;·uptcy. Co1vjz. 
540. but see 2 Black. Rejz. 110. b. And policies of insmunces for life. 
Doug. (2d edit.) 166. 

vVithin eighteen months after the commission issued, a second and 
final dividend shall be made, unless all the effects were exhausted by 
the first. Stat. 5 Geo. II. c. 30. It is the duty of assignees to make a 
dividend as early as possible after the time given by statute. And if 
they neglect to do so, and keep the money in thei!' own hands, 
they will be liable to pay interest for it. 1 .Atk. 90. Cooke's B. L. c. 
7. § 3. 

And if any surplus remains aftet· selling his estates, and paying 
every creditor his full debt, it shall be restored to the ban kl'upt. Stat. 
13 E~iz. c. 7. ~his is a case which s_ometime~ happens to men in trade, 
who mv_oluntanly, o~ at leas~ unwa:1ly commit acts of bankruptcy, by 
abscondmg and the hke, while then effects are more than sufficient to 
pay their creditors. And if any suspicious or malevolent creditor 
will take the advantage of such acts, and sue out a commission, the 
bankrupt has no remedy, but must quietly submit to the effects of 
his own imprudence, except that, upon satisfaction made to all 
the creditors, the commission may be sujzeneded. 2 C!za. Ca. 14,f.. 
~his ca?e may als_o happen, when a knave. i~ desimus of defrauding 
}us crechtors, and IS compelled by a commtssion to do them that jus
tice which otherwise he wanted to evade. And, therefore, though the 
usual rule is, t11at all interest en debts carryin!i interest shall cease 
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from the time of issuing the commission, yet, in case of a surplus 
left after payment of every debt, such intet·est shall again revive, and 
be chat·geabie on the bankmpt or his representatives. 1 .litk. 244. 

A sup ersedeas is a writ issuing under the great seal, to supersede the 
commission, ant! this writ may be issued at the discretion of the lord 
chancellor, when the creditors of the bankrupt agree to supersede the 
commission; or because the party appears not to have been a tradet·; 
th«t the party had not committed an act of bankruptcy; that the com
mission was not opened till three months after it issued ; or that he 
has paid ail his creditors. 1 .litk. 154. 2 C!za. Ca. 192. Sel. Ca. Cha. 
46. 1 Ark. 135. 1 .litk. 244. Ex jwrte Nutt, 1 .litk. 102. 

Thou15h the usual course is for the lord chancellor to order a 
feigned issue to try the bankruptcy at law, yet if it appears plainly to 
have been taken out fraudulently and vexatiously, the court will at 
once supersede the commission, and order the petitioning; creditor's 
bond to be assigned. 1 .dtk. 128. 144. 218. 

IV. 1. The acts of parliament relating to bankrupts, being made 
fo1· the relief of creditors, none but a creditor could at any time have 
taken out a commission; and now he must have <t legal demand to the 
amount specified in stat. 5 Geo. II. c. 30. § 23. But a debt in equity 
will in no circumstances be a foundation for a commission ; therefore 
if a legal demand is not in its own natut·e assignable, the assignee, not
withstanding his equit«ble claim, cannot be a petitioning· creditor. 
Foust. 248. Ch. Ca. 191. Freem. 270. 1 .litk. 147. 2 Vez. 407. 2 
Stra. 899. I P. fVms. 78.'>. 

It is generally unclerstooc!, that the commission must issue on the 
petition of some creditor capable of claiming relief under it ; and 
therefore that if the debt of the petitioning credito1· appears to have 
been contracted subsequent to a secret act of bankruptcy committed 
by the trader, no commission ought to be granted upon his petition. 
' Stra. 744. 746. 1042. I .litk. 7.'>. But see now 46 Geo. III. c. 135. 
§ 5. ant,· , III. 2. 

A debt at law, notwithstanding the statute of limitations has incur
reel, will support a commission; for the statute does not extinguish 
the debt, but the remedy, and the least hint will revive it. 2 Black. 
R rj1. 703. 

It bas been determined. that a creditor, by notes bought in at lOs. 
in the pound, was a creditor for the full sum, and might take out a 
commission. 1 P. T!f/ms. 783. 

A creditor, befot·e the pat'ty entered into trade, may on account of 
such debt, sue out a commission, but a creditor for a debt contracted 
after leaving off' trade, cannot. But when a commission is sued out, 
those creditors who have become such since the quitting trade, may 
come in and share the cliYidencl with those who were creditors be
fore or during the trading, provided they are not barred by a prim· 
act of bankruptcy. 12 .llfod. 159. Lei. Raym. 287. l Sid. 411.- Doug. 
282. 

If a creditor has his debtor in execution, he cannot petition for a 
commission of banlnuptcy; for the body of the debtor being in ex
ecution, is a satisfaction of the debt, in point of law. Therefore where 
a commission had issued on the petition of a creditor who had the 
bankrupt in execution, it was upon that account superseued. 3 fVils. 
271. l Stm. 653. 

Nor has the petitioning creditor the ordinary election to sue the 
b11nkrupt at law, or come under the co:t.nmission as other creditors 
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have ; (see jwat, 2.) for if he was to elect to proceed at hnv,. the com, 
mission must be superseded, which would affect those creditors who 
had proved debts under it. 1 Atk. 154. 

2. Debts may be proved at any of the public meetings appointed by 
the commissioners ; the usual proof is the oath of the creditor, which,. 
if not objected to by the bankrupt himse lf, or any of those creditors, 
is gene rally esteemed suffici ent; but if any objection is raised, the 
d emand must be further substantiated by evidence. For though the 
crc:ditor should make a positive oath of the debt, the commissionersl 
if they conceive themselves to have just grounds to doubt its fai mess, 
ou j!;ht to admit it only as a claim; and if it is not mad e out to their 
satisf,,ction, it may be rej ected. 1 Atk. 7!. 221. 

Upon the principle of equality among the creditors proving· under 
the commission, the privilege of debtors to come in and prove their 
debts, and bankrupts to be discharged therefrom, is coextensive and 
commensurate; therefore a man shall not prove a debt, and pmceed in 
an action at law, at the same time. However, the court will not ab
solutely stop him from bringing an action, but put him to his elec
tion ; and should he elect to proceed at Jaw, he will still be allowed 
to p1·ove his debt for the purpose of assenting to, or dissenting from 
the certificate ; which permission is aLsolutely requisite, to make his 
remedy at law of any avail, for should the bankrupt procure his certi
ficate, he will be thereby discharged from that action, as well as from 
all debts contracted before the act of bankruptcy. 1 Atk. 83. 119.220. 
1 P. TtVms. 562. 

If the creditor, befo1·e he proves his debt, proceeds at law against 
the bankrupt, he cannot be obliged to make his election till a divi
dend is declared. And where the creditor has already proceeded at 
law, he is not at liberty to come in and prove his debt uncle1· the 
commission, without relinquishing his proceedings at Jaw ; unless by 
order from the great seal, fo1· the purpose of assenting to, or dissent
ing from the certificate. See 1 Atk. 219. 2 Black. Reft. 13! 7. 

But the modern determinations, supported by some of earlier date, 
have mostly put the creditor to his election before a dividend, pro
vided a reasonable time is afforded the creditor to inform himself of 
the bankrupt's affairs. Cooke's B. L. c. 6. § 2. 

The being chosen assignee, will not prcyent the creditor from suing 
the bankrupt at Jaw, if he has not proved his debt; fo1· in that case. 
he can only be considered as a creditor at large; and even if he has 
proved his debt and chosen himself assignee, he may still elect to pro
ceed at law, and be discharged as a creditor under the commission. 
1 Atk. !53. 221. But a petitioning; creditor has not this election; see 
ante, l. 

A debt made void by statute, ought not to be permitted to be pro
ved ; as a debt on a usurious contract; and though the rule of the 
court of chancery is, upon a bill to be relieved against demands of 
usurious interest, not to make void the whole debt, but to make the 
pa~ty pay what is 1:eally d:1e ;. yet in a commissi?n of. bankruptcy, the 
ass1gnees have a nght to ms1st that the whole 1s vo1d, as a usurious 
~ontract. And unless the assignees and creditors submit to pay what 
1s really clue, the lord chancellor has not power to order it; and ap
plications of this nature have been frequently refused. 2 Vez. 489. 
1 Atk. 125. See Doug. 716. 

If the bankrupt's estate is in arrear for taxes; the collector, when 
he comes to prove the debt, must produce his authority, that the 
90mmissioners may judge of the le~ality of it. Corporations usually 

I 
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have a clerk or treasurer who is the pet·son to prove debts due to 
them ; he must however produce his appointment under seal to the 
commissioners. Every security that a creditor has for his debt, must 
be produced at the time of his proving, when the commissioners will 
m ark th em as having been exhibited. In the same manner, any per
son acting for another, must produce his authority to the commission
ers and t hey will m ark them as exhibits. Cooke's B ankrujlt La7v. 
0 e inhabitant of a parish may prove for himself and the other inhabit
ants. I Ark. 111. and see Cookf's B. L. c. 4. § l. 
· In case of debts u ncertain in point of li '1uicl ation, as between two 
m erd mnts in balancing accoun ts, the m atte r rests upon a cl aim to as
c ertain the sum that was due at th e tim e of the bankruptcy. So where 
a creditor cannot ascertain his debt with ce rtainty sufficient to enable 
him to swear to it, or is not able in other re spects satisfact01·ily to 
substantiate it, or where th e agent of a creditot· cannot produce his 
authority, and in m any other cases where there appears a probable 
foundation of a demand, th ough not sufficiently made out, it is usu~l 
for the commissioners to suffe r a claim to be enter f' d; but that will 
not entitle the party to a dividend , which he cannot recei~ without 
completeiy proving his debt. If a claim is not substan ti<lted in a rea
sonable time the commiss ioners may strike it out; and Lhey generally 
do so before a divid end is decl ared, unless sufficientl y r eason is offer
ed to them for prolon ging the tim e ; but the creditor is, notwithstand
ing, afterwards at libe rty to prove his debt, and r eceive his share up
on any future dividends. H owever in such cases where there has not 
been gross neg lect, the chancdloT will m ake an orde r that such cre
ditor shall be paid his proportion of the first eli viclend out of the money 
in the assignees' hands, upon condition that it does not break in up6n 
any former dividend. 3 TVils. 271. Cook e's B. L. 

Aliens as well as denizens may come in as creditors; for all sta· 
tutes conceming· bankrupts extend to aliens. Hob . 287. See stat. 21 
.Jac. L c. 19. 

3. The distinction of debts payable in f uturo on a day certain, and 
debts dependin g upon contingency, has given rise to frequent ques
tions, whether the bankt·upL's wife or her trustees should be admitted 
to prove the sum settled on her by m arriage articl e s, under a com
mission against her husband. 

Lord HaHl7vickc, on a p e tition E x jw rte TVin chester, (I A tk. 117. 
Dm,. 535.) stated the distinctions of the several cases. The .fir st head of 
cases is where a bond is giYen by a husband to pay a sum of money in 
his life-time to trustees, to be laid out in tru st for himself and his 
wife, or children ; and in case the husband survives, to the use of 
himself; if in this case the husband becomes a bankrupt, this being 
a debt due in his life-time, and before the bankruptcy, the court will 
let in the trustees to prove such debt, according to the trusts. 

The second head is, where a person giyes a covenant to pay to trus
tees a sum of money for the benefit of the wife or children after his 
death; and also a juclg·m ent by way of coll.ltc ral security to such 
covenant, and after wards bcr.omes bankrupt; this being a debt at law, 
m ay be proved u nder the commission. 

The third is, wl, ere the father gives a bond to his intended son-in
law, on the m arriag·e of his daughter, to p .1y a sum of money after his 
death, and in terest in tb e mean time, on pat·ticu lar days and times, 
and there is a breach of the condition of the bond, and the father ·be
comes bankrupt ; this is a legal debt not depending on a contingency, 

'.and therefore may be proved: ' 
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The fourth head is, where a mf}.n covenants, in consideration of a 
marriage portion paid him, for his heirs, executors and administrators 
to pay to trustees ~ sum of monef, aftel' his cle~ease, in c;ase hi.9 :vift: 
:mrvive11 !tim. This case dependmg on a contmgency, ts matenally 
different from the others; b~cause in those there was a remedy at law 
before the commission issued; and it seems now to be settled, that, 
-on a contingent pt·ovision for a wife, she cannot be admitted as a 
&reditor. 3 Wils. 271. See 2 P. 11Vma. 497. 2 Lcl. Raym. 1546. 7 
Vin. 72. j 1l. 7. Dav. 254. 524. 1 Atk. 113. 115. 120. And this, 
thougl• it be particulal'ly conditioned or provided that such debt shall 
be prO\'e~ble. Ex fzart e Hill. Ex j7arte Matthf~vs. Cooke's B. L. 

But notwithstanding the general rule seems to be thus established, 
the case wiil be different. if the assignees are obliged to come into 
equity to compel the pel'formance of a trust; for then, as they re
quire equity, they shall be obliged to do equity, and secure the settle
ment to the wife. 1 Atk. 114. 2 Vem. 662. 

4. Contingent debts al'e said not to be included in stat. 7 Geo. I. c. 
31. because it being uncertain whether they will ever become due ot• 
not, it is impossible to make sctch abatement of 5l. jze1· cent. as that 
act directs, and therefore they cannot be within it. And this doc. 
trine has been constantly followed and admitted, as appears by the 
cases aliowed in the division (3) immediately preceding ; the pt·inci
ple, therefore, that co, ting ent creditors cannot be admitted to prove 
their debts, where the act of bankruptcy is prior to the happening of 
the contingency, is clear and indisputable. l Atk. 118. But many 
questions have arisen as to what debts shall be said to be contingent 
within the meaning of the rule. 

One having only a cause of action, cannot com~ in and prove it as a 
debt ; because the damages that may be given are considered merely 
as contingent; even in case of a bond of indemnity, where the condi
tion is broken. 3 Wits. 270. 2 Stm. 1160. And this, though the 
surety is called upon, and liable to pay the _debt, if it is not actually 
paid. l Terrn R eft. 599. 

So, if a lessee plows up meadow ground, for which he is bound to 
pay the lessor a certain sum of money as a penalty, that penalty can
not be proved as a debt under the commission : nor if a man be 
bound in an obligation, in a certain sum, to perform covenants, and 
the obligor, before he becomes a bankrupt, breaks those covenants, 
the obligee cannot prove this as a debt. If a bond by a principal and 
surety has not been forfeited, before the sur~ty became bankrupt, the 
debt cannot be proved under his commission, but he may be sued up
on it notwithstanding his certificate. Doug. 155. 3 Wits. 270. The 
bankruptcy of the lessee is no bar to an action on covenant (made be~ 
fore his bankruptcy) brought against him for rent clue after the bank~ 
ruptcy. 4 Tenn Rejt. 94. But when judgment is obtained in any ac
tion, it then becomes such a debt as may be proved, and the judg
ment, when signed, relates to the verdict. Ib. 2 Black. 1317. 

Where a man undertakes to pay a sum of money for another, his 
undertaking alone will not create a debt capable of being proved un
der a commission ; and if an act of bankruptcy intervenes between the 
undertaking and the actual paymellt, it can never be proved, and the 
.creditor can only resort to the bankrupt personally. But if the party 
engaging to pay the debt of another, is taken in execution for that 
.debt, his imprisonment is considered as a payment and satisfaction of 
the debt, sufficient to give him a right of provi11g under the commis· 
sion. Cowjz. 525. 3 Wit~. 13. 

VoL. I. . .I ·i 
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If the p_a1'iy engaging to secure the debt of another himself ?ccomes 
bankrupt before that debt is payable by the principal, the cred1tor can
not prove under his commission. Co~vj~. 460. 

\Vhere a man becomes bail for another, it is considered as a contin
gent dept. And if the bail commit an act of bankruptcy before tho 
judgment, it cannot be proved under the commission. 2 Stra. 1043. 
3 TtVils. 262. 

5. The general rule as to common annuities is, that where one is 
entitled to an annuity from another, which is not a rent-charge on 
land, or on a specific part of the grantm·'s estate, but personal, to be 
paid by him, who afterwards becomes bankrupt, it is only a general 
demand on him and his estate ; and nothing is a debt on his estate but 
tJ1e arrears of the annuity at the time of the bankruptcy, unless the 
penalty of the annuity bond has become forfeited; for otherwise the 
payments accruing afterwards became a debt after the bankruptcy, and 
cannot be proved. But where there has been a forfeiture prior to the 
bankruptcy, in order to prevent the injustice of admitting the creditor 
only to prove the arrears, and the great inconvenience that would ensue 
if the annuity should be received from time to time, as an accruing 
debt on the estate, by which m eans the division of the estate would be 
perpetual, and there could be no final dividend during the annuitant's 
lif~, the court of chancery puts it in another shape of setting a value on 
fhe annuity, because it was only a general persoi1al demand. And in 
setting this value, consideration must be had of the time the annuitant 
has enjoyed it. 2 Vez. 490. I Atk. 251. 2 Black. 1107. 

In case of an ajzjwentice, where the master becomes bankrupt, com
missioners recommend it to the creditors to allow him a gToss sum out 
of the estate, for the purpose of binding him to another master ; as it 
would be hard to make him come in as a creditor under the com
mission; but this, though it is equitable and just, must be considered 
as an indulgence, and not a right: for the court can only order him to 
be admitted as a creditor. I A t/f. 149. 261. 

A bond, though it be not assignable at law, may be proved under the 
commission by the assignee ; but the assignor must join in the depo
sition that he hath not received the debt, or any part thereof, or any 
securitv or satisfaction for the same. CorJke's B. L. -

In bilzs of exchange and promissory notes, there is a double contract; . 
the first between the principal debtor and creditor; and also an im
plied contract, that the principal debtor will indemnify the surety, so 
that if the creditor, the indorsee, comes upon the surety, the indorsor, 
the indorsor or his assignees may come in against the original or prin
cipal debtor. This is the case between principal and surety, and is 
likewise the case where an indorsor is barely a surety, and no consider
ation is paid by the original drawer. 1 Atk. 123. 

The holder of a bill of exchange is entitled to prove his debt under 
the commission against the drawer, acceptor and indorsor, and to re
ceive a divide11d from each, upon his whole debt, provided he does not, 
in the ~vhole, receive more than 20s. in the pound. _ 1 Atk. 107. But 
in this case, if the creditor has actually receiv.erl part of his debt under 
a commission, he can only prove the remaincLer under another. See 
2 P. Wms. 89 . 407. 1 Atk. 109. 129. 2 Vez. 114, 115. 

Creditor;; are not allowed to prove interest on notes or bills, unless 
it is expresaed in the body of them. But the creditor may prove the 
full sum for which the notes were given, notwithstanding he receive·~ 
5l. fter cent. discount. Cooke's .!). L. 1 Atk. 151. 
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A child living with the father, and earning monet for itself, may, 
if the father receives that money, be admitted a creditor under the 
commission against him. 2 Vez. 675. 

A landlord having a: legal right tb distrain goods while they remairi 
on the premises, the issuing a commission of bankrupt against the 
tenant, and the messenger's possession of. the tenant's goods, will not 
hinder him feom distraining for rent : for it is not such a custodia legi8 
as an execution : and even there the law allows the landlord a year's 
rent. And the assignment of the commissioners of the bankrupt's 
estate and effects is only changing· the peoperty of the goods, and 
while upon the premises they remain liable to be distrained. 1 ./Jtk. 
l0l-l04. 

And as a creditor, after proving his debt, may elect to abide by such 
proof, or relinquish it, and proceed at law, so a landlord, who is consi
dered in a higher degree than a common creditor, may make his 
election to waive his proof in his distress for rent. Cooke's B. L , 
But particular circumstances may deprive the landlord of this right ; 
as. if he neglects to distrainj and suffers the goods to be sold by the a~
signees. 1 ./Jtk. 104. See 1 Bro. C. R. 427. And a landlord may 
distrain before the end of the term by custom, as in Norfolk. 2 TehJt 
Reft: 600. A proviso in a lease, that it shall be void in case of the 
bankruptcy of the lessee is valid. 2 Tenn Reft. 133. 

If an e:r:ecuto1' becomes bankrupt, as he acts in aute1· droit; his bank~ 
ruptcy does not take away the right of executorship ; and the legatees o1· 
creditors of the testator cannot prove under the commission, unless the 
bankrupt has committed a devastavit. But though a bankrupt executol' 
may strictly be the propet· hand to receive the assets, yet if his as
signees have received any of the property, the chancellor may appoint 
a receiver, with whom the assignees shall account; 1 Atk, I 01. or 
direct the bankrupt himself to be admitted a creditor for what he may 
be entitled to as exccutol', and order the dividend to be paid into 
the bank. See Cooke's B. L. c. 6. § 3. The effects possessed by a 
bank:·upt as executor, are ,not liable to the assignment of commis·
sioners. 3 Burr. 1369. 

Commissioners after a · man becomes a bankrt!pt compute interes~ 
upon debts no lower than the date of the commission. And a spe, 
cialty creditor cannot have interest beyond the penalty contained itl 
his security: but a creditor by note, canying interest may receive the 
full amount. 1 ./Jtk. 79, 80. 

If a bankrupt is a ji:zcto1·, and goods are consigned to him o.r hi~ 
order, which come to his possession, though he has the power of im
mediately selling them, and taking the money, in which case the con
signor can only come as a general creditot· upon his estate, yet, not
withstanding the legal property the factor had in, and power over them; 
if they remain in sftecie in his hands, they shall be delivered to the 
principal1 who has a lien upon them as his own property; and the 
bankrupt only as agent and trustee for hl.m. And even where the 
factor had sold the goods, and taken notes fot' them, it has been deter
mined that the original owner had a specific lien upon, and was entitled 
to the nbtes. 2 Vez. 586. 1 ./Jtk. 232. 

6. If the assignees misbehave in the trust reposed in them, they 
may be removed by petition to the chancellor. So, if an Rssignee himself 
becomes bankrupt, that will be a sufficient ground for his removaL 
3Atk. 97. 7 Vin . ./Jbr. 77. Or if the commissioners act improperly at 
the choice of assignees. When an assignee is removed, he must join 
with the old assignee ~nd the commissioner·s il1 making an assignme~t 
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to the new assignee. The common practice where only one· assignee 
is rem~vcd, is, to make him join with his companion in assigning to 
the new assig·nee, and to the one retained, whereby a man is made to 
convey to himself, which appears absurd. The most feasible plan 
seems for the old assignees to coovey to a third person, in trust, that he 
should immediately reconvey to the old and new appoiuted assignee. 
See Cooke's B. L. 

A ssignees are in the nature of trustees ; and where they employ an 
agent to receiYe or pay money, and he abuses this confidence, an 
assignee cannot be distinguished from any other trustee, who, if his 
agent deceive him, must answer oyer to the cestui que trusts. For 
the chief consideration of the creditors in the choice of assignees is 
certainly the ability of the persons, that they may be responsiblefor the 
sums they receive from the bankntpt's estate. 1 .litk. 88. 90. 

But the negligence of one assignee shall not hurt another joint as
signee, wher~ he is n~t at all pri\·~.to any private and personal agree
ment entered mto by his brother assrgnee. Id. ib. 

If an assignee becomes a bankrupt, and has applied any of the money 
rece'ved by him in that capacity to his own use, the commissioners are 
to be considered as specialty creditors ; because the assignees executed 
a counterpart of the assignment to them, and the agreement being 
under h<mcl and seal, makes it in the nature of a specialty debt, and 
therefore they may come upon his real estate. 1 .lltk. 89. 

7. If there is a joint commission against two partners, they must be 
each found bankrupts; and though one of them should die, the com
mission may still go on ; but if one of the joint tradets be dead at the 
time of the taking out the commission, it abates, and is absolutely void., 
Cooke's B. L. 

It was formerly the practice, where there were several partners, t() 
take ont seyeral commissions against each, as well as a joint com .. 
mission ; but this has been since discountenanced, it being the common 
course of the court, upon petition, to make an order for the separate 
creditors to come in and prove their debts under the joint commission ; 
and that the assignees should keep distinct accounts of the several 
estates ; and this may be done, because the assignment, in the case of 
a joint commission is of the whole estate. But on the other h~nd, 
where separate commissions are taken out against joint traders, it 
seems to ha,-e been the opinion that joint creditors could not prove 
their debts under the separate commission, except for the purpose of 
assenting to, or dissenting fmm, the certificate; but that they must 
})roceed to take out a joint commission. Cooke's B. L. l .litk. 138. 
198. But it seems now to be considered that a joint commission 
cannqt legally be supported while there is a sepo~rate one subsisting; 
bec:.mse a tradet· having been declared a bankrupt, the whole of his 
property is assigned under the first commission, and, till he obtains 
his certificate, he is incapable of trading· or contracting for his own 
benefit. However it is certain that, in practice, joint commis.sions are 
taken out after the parties haye been declared bankrupts under sepa
l'ate commissions, hy which means great expense is saved, and the 
joint effects disposed to better ad,·antage; and therefore in a fair 
case, and whet·e it can be made to appear that the bankrupt's estate will 
be benefited by prosecuting a joint commission, the lord chancellor, 
to make it valid, will supersede the prior separate one. Cowjz. 824. 
l Ark. 252. Cooke's B. L. c. l. § 2. 

Joint creditors are entitled to a distribution of the joint or partner
ship estate, without the sepal'ate creditors being permitted to partici-
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pate with them; bn.t,. notwithstand~n~ separate credi~ors ar~ !lot en
titled to share the diVIdend of the JOint property, nntll the J~I~1t cre
(litors have received 20s. in the pound, yet they are, upon petitiOn, let 
in to prove their respective sep;~rate debts under the joint commissio~1, 
paying contribution to the charge of it ; and as the joint OJ' partner!:>h~p 
estate is, in the first place, to be applied to pay the joint or partnership 
debts, so, in like manner, the separate estate shall be, in the first 
place, applied to pay all the separate debts. This is settled as a rule 
of convenience; arid it is resolved, that if 'there be a surplus of the 
joint estate, besides what will pay the joint creditors, the same shall 
be allotted in due proportions, to the separate estate of each partner, 
and applied to pay the separate creditors. And, on the other hand, 
if there be a surplus of the separate estate, beyond what will satisfy 
the separate creditors, it shall go to supply any deficiency that may 
remain as to the joint creditors. l .!ltk. 68. 2 Vern. 706. Dav. 373. 
2 P. Wms. SOl. 

Where persons in trade [e. g . .11. B. and C.] have been connected 
together in various partnerships, and a joint commission taken out 
against them all, an order has been made for keeping distinct accounts 
of the different partners, as well as of the sef>arate estates of each 
partner. But when there have been various partnerships, [e. g . .11. & B, 
and .!1.. & C.] and a joint commission is taken out against one firm, in 
which some of the parties wet·e not engaged, there can be only the 
common order for keeping the distinct accounts of the joint and sepa-
rate estate. Cr>oke's B. L. c. 6. § 15. ' 

On a joint debt, 1f separate commissions Ztre taken out against the 
joint debtor&, the. creditor may prove his whole debt under each com
.mission, and receive a dividend, so as he does not obtain more than 20s. 
in the whole. Cooke's B. L. 

vVhere there is a joint and several creditor, he must, according to the 
r~le of the court now firmly established, make his election whether he 
will come in upon the joint or the separate estate; that is, which he will 
come in upon in preference ; for which ever he may elect, he will be 
entitled to come in upon the surplus of the other, if there should be 
any. And in order to make his election, he must have a reasonable 
time to inquire into the state of the different funds, but he is not en
titled to defer such election until a dividend be declared. Cooke's B . 
.1,. c. 6. § 15. 

An act of bankruptcy by one pa1·tner is to many purposes a dissolution 
(Jf the partnership, by virtue of the relation in the statutes, which avoids 
all the acts of a bankrupt from the clay of the bankruptcy ; and from 
the necessity of the thing, all his property being vested in the as
.signees, who cannot carry on a trade. But after p. dissolution of 
partnership by agreen;ent, by an execution, or by a .b!'nJcruptcy, the 
partner out of posse.ision of the partnership effects, has the same lien 
on any new goods brought in which he had upon the old. One 
partner has not, after a. d.is.solution, a righ~ to change the possession, 
er to make an actual divislOn of the specific effects ; fot· one partner 
may be a creditor of the partnership to ten times the . value of an the 
effects. The other part.ner, in that case, can only have a right to an 
account ofthe partnership, and to the balance clue to him, if any on 
that accoun~ i and no p~rson deri;ring under the partner can be in a 
~etter comhtwn t~an lnmself; his exec';lto.r stands in the very same 
hght. So the ass1gr~ees under a comm1sswn of b<,~.nkruptcy against 
one partner must be 1u 'fhe same state. They c'an only be tenants in 
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common of an undivided moiety, subject to a!t the rights of the 
other partner. 4 Burr. 2176. Cowj1. 448. 471. 12 Mod. 446. 

If a partnet· is a creditor on the partnership account, he can have no 
satisfaction but out of the surplus which shall remain . after the joint 
creditors are paid; for the joint creditors rely upon the ostensible state 
uf the fund, and give credit to it accordingly. But Lord 1-.lt.wd~uicke said, 
that where there are joint and separate creditors, if one partner lends a 
sum of money to the pa1·tnership, the creditors of his separate estate 
have a right to this in the first place. 1 A tk . 287. Vez. jun. 167. 

But this has since been determined contrary; as where there was a 
joint commission against two partners, and a separate one against one 
of them. The petitioners, assignees under the separate commission, 
petitioned to be admitted creditors under the joint commission, for a 
sum of money brought by thei r bankrupt into the partnership, beyond 
his share, and as being, therefore, a creditor on the partnership for 
that sum; but refused on the principle that he cannot be a creditot• 
on the partnership in competition with the joint creditors. Cooke's 
B. 'L. c. 13. 

So, where one partner has taken more than his share out of the 
joint fund, th.e joint creditors, as the rule seems to be now settled1 
cannot be admitted to prove against the separate estate of the partnet• 
who drew out the money, until his separate creditot·s are satisfied, 
unless it can be shown that the partner acted fraudulently, with a 
view to benefit his separate creditors, at the expense of the joint 
creditors. Cooke' a B. L. c. 13. See tit. Partners. 

One partner may be a creditor to another, and may, if he continues 
solvent, prove his debt under~ separate commission. 1 Atk. 225. 2 
C. R. 226. Cooke's B. L. c. 13. 

If there be two partners, and one of them becomes bankrupt, and, 
on a separate commission being sued out against him, his certificate is 
allowed ; this does not only discharge the bankrupt of what he owed 
separately, but also of what he owed jointly, and on the partnership 
account; because, by the act of parliament, the bankrupt, upon making 
a full discovery, and obtaining his certificate, is to be discharged of all 
debts. 3 P. T¥ms. 24. 1 

\Vhere two partne1·s are bankrupts, and a joint commission is taken 
out against them, if th ey obtain an allowance bf their certificate, 
this will , bar as well their sepat-ate as their joint ct·editors. 3 P. 
lVms. 24. 

Before the statute I 0 Ann. caft . 15. if there were two partners, and 
only one party became bankrupt, and a separate commission was taken 
out against him; there was no doubt but the discharge of that bank
rupt, discharged him from all debts which he owed in his joint as well 
<ts pt;ivate capacity; but the great question was, whether, by such dis
c harge of the bankrupt, the partner of the bankrupt should likewise be 
discharged from such debts as he was discharged of; and therefore 
that statute has enacted, that the partner shall not be discharged. 

V. PRACTICAL NoTEs, AND FoRMS. 

The first step to be taken towards procuring a commission of bank• 
lmptcy, is fot' the creditor to make an affidavit of his debt before a mas .. 
ter in chancery; m· if he resides altogether in the country, before a 
master extraordinary there, to be filed in the secretary of bankrupts' 
office in London, and exhibited to the commissioners at their first 
meeting. The followin~ is the form gf an affidavit: . 
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.A. B. of, 1.7c. maketh oath that John Wilson of Chelmsford, in ~he 
county of Essex, shop-keeper, is ju_stly and tr~ly indebted unto hun, 
this deponent, and to Thomas .libel, his partne:, m the sum of IO?l· m;d 
upwards, for goods sold and delivered by this deponent, and Ius sa1d 
p artner, to and for the use of the said John Wilson ; and this depo
nent further saith, that the said John Wilson is become a bankl'upt, 
within the true intent and meaning of some or one of the statutes 
made, and now in force concerning bankrupts) as this deponent hath 
been informed and believes. 

Sworn at the public offics, the 1st day of September, 1784, before 
me Peter HoLford. 

'iVhen the affidavit is sworn, it is carried to the secretary of bank
rupts' office, where the party suing for the commission enters into the 
bond. See III. 1. 

The clerk of the bankrupts fills up a blank petition in the name of 
the person that makes the affidavit ; and annexes the affidavit and bond 
to the petition, when he prefers the same to the lord chancellor. 

This petition is answered in a few days, and the petitioning creditot• 
has a commission without any further trouble. 

A CoMMISSION OF BANKRUPT. 

GEORGE the Third, by the Grar.e of God, of Great Britain, Fmnce 
and I1·eland, king, defendei· of the faith, &c. to our trusty and well 
beloved William Bumstead, Henry Hunter, Henry Co~vj!e1·, Hcm·y Rus
sel, Esquires, and Richard Hargrave, gentleman, greeting. vVhereas, 
we are informed that John fVilson, of, &c. using and exercising the trade 
of a merchant by way of bargaining, exchange, bartering, and chevi
sance ; seeking his trade and living, by buying and selling; about -
since, did become bankrupt within the several statutes made against 
l>ankrupts, to the intent to defraud and hinder Thomas .libel, of, &c. and 
other his creditors of their just debts and duties to them due <tnd 
owing : vVe, minding the due execution as well of the statute touch
ing ot>clers for bankrupts, made in the parliament begun and holden at 
1tVestminster, the 2d day of .llj!ril, in the thirteenth year of the reign 
of Elizabeth, late queen of England, made and provided ; as of the 
stat. &c. [mentioning stats. 1 Jac. I. 21 Jac. I. and 5 Geo. II.] Upon 
trust of the wisdom, fidelity, diligence and provident circumspection, 
which we have conceived in you, do by these presents, pame, assign, 
appoint, constitute and ordain you our special commissioners ; Hereby 
giving full power and authority unto you, four or three of you, to 
pt·oceed according to the said statutes, and all other statutes in force 
concerning bankrupts; not only concerning the said bankrupt, his body, 
lands, tenements, freehold and customary, goods, debts, and all other 
things whatsoever; but also concerning all other persons, who by con
ce.aiment, claim, or otherwise, do, or shall offe?d, touching the pre
mises,, or any part thereof, contrary to the true mtent and meaning of 
the smd statutes; .lind to do and to execute all and every thing and 
things. whats?ever, as well for and towards satisfa~tion and paym~nt of 
the sai~l cred1tors; a~ towards and f~r .all othet' Intents an~l purposes, 
accordmg to the ordmance, and proVIsiOn of the same statutes. J!VilL
ing. and commandin~ you, four o: three of you, to proceed to the exe
cutiOn and accomphshment of this our commission, according to the 
trqe intent and meaning of tj1e s(\me statutes, with all diligeri'ce and 
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effect. T-Vitness ourself at Westminster, the -- day of --, in th~ 
.,.___year of our reign. J. YoRKE. 

Having got the commission, the petitioning creditor must ·employ 
one of the messengers to summon a meeting of the major part of the 
commissioners to open the same ; when the petitioning creditol' must 
come prepared to prove his debt, and the party a bankrupt, within the 
statutes. 

OATH to be administered by the Commissioners to vVitnesses, upon 
their Examination. 

YOU are here produced, as witnesses, by virtue of a commisslOl~ 
eut of the higlacourt of chancery, to us and others directed, to be by 
us exammecl, concerning the bankruptcy of John Wilson, of, &c. Now 
to all such questions and interl'Ogatories as shall be asked you, by virtue 
Qf this commission of bankrupt concerning the said John Wilson, his 
trade ot· profession, his absconding, and other acts which he hath done 
or suffered, by which he may be discovered to be a bankrupt, and also 
concerning his lands and tenements, goods and chattels, debts and du~ 
ties, frauds and concealments, and other matters and things, in obe
<lieJ\ce to the said commission, and pursuant to the several statutes 
made conceming bankrupts, yuu, and every of you shall, true and di
rect answer make, and swear the truth, the whole truth, and nothing 
but the truth. So help you God. 

All the depositions must be signed by the witnesses. If the party 
is a QuakeT, then instead of swear, say, " You shall solemnly, sincerely,, 
and truly, declare, and affirm." 

Immediately upon the commissioners' declaring the party a bank
l'Upt, they issue their wanant for seizure of his effects, and the messen
ger by virtue thereof seizes the effects, and continues to keep posses
sion till the commissioners have executed the assignment. 

The application to enlarge the time for the bankrupt's sursencler, 
must be by petition to the great seal, six days at least before the last 
sitting appointed in the gazette ; this petition may be either in the 
:name of the bankrupt, or of his assignees. 

It is usual for the commissioners to recommend, and the creditors 
to agree. to return the bankrupts their rings, moneys, &c. par
ticularly the jewels, &c. of their wives. 

If the banki·upt happens to be a foreigner, and does not understand 
English, his EngLish examination must be interpreted, and read to him 
in the lang·uage he understands, by a person versed in both languages, 
who must be first sworn to interpret truly ; of which oath and interpret
ation there must be a memorandum made and annexed to the bank~ 
rupt's examination. 

If the bankrupt does not surrender himself to the commissioners by 
12 o'clock at il ight of the last day given, the messenger warns him ~o 
to do, by a proclamation mu.de by him in the middle of Guildhall; the 
commissioners continuing sitting till that time. 
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FoRlii OF A BANKRUPT's CERTIFICATE. 

"To the Right Honourable the Lord High Chancellor of G1·eat-B ritain .. 

WE whose names and seals are hereunto subscribed and set, bcin ~ 
the major part of the commissioners, named -and authorized in and by D. 

t:ommission of bankruptcy, awarded, and issu ed ag·ainst J ohn Thomas, 
of, &c. (as desct·ibed in the commission,) bearing el a te at TVestminstt;l·, 
the 8th day of, &c. directed to HTilliam Bumstead, &.c. do humbly certify 
to your lordship, that the major part Of the commissioners by the sa,id 
commission authorized, having begun to put the said commission into 
execution, did find that the said John Thomas became a banluupt, since 
the lOth day of 1\!Iay, 1784, and before the date and suing forth of the 
said commission, within the true intent and meaning of the statutes 
made, and now in force concerning bankrupts, or some of them ; ancl 
did the1·eupon declare and adjudge him a bankrupt accordingly. A nd 
we further humbly certify to your lordship, that the said J ohn Thomas, 
being· so declared a bankrupt, the major part of the commissioners by 
the said commission authorized, pursuant to the directions of the act of 
parliament made in the Stli year of the reign of his late majesty king 
George II. entitled " an act to prevent the committing of frauds by 
bankrupts," did .cause due n-otice to be given and published in the 
London gazette of such commission being issued, and of the times and 
places of three several meeting·s of the said commissioners, within 4·2 
days next after such notice; (the last of which meetings, was appointed 
to be on the f orty-second day;) at which time the said John Thomas 
was required to surrender himself to the said commissioners named 
in th~ said commission, or the major part of them, and to make a full 
disclosure and discovery of his estate and effects ; and the creditors of 
the said Jol:m Thomas, were desired to come prepared to prove theit· 
debts, and to assent to or dissent ft·om the making this certificate. 
And we further humbly certify to your lordship, that such three seve
l'al meetings of the major part of the commissioners by the said com
mission authorized, were had pursuant to such notice so given and pub
lished ; and that at one of those m eetings the said John Thomas did 
surrender himself to the rna jor part of the commissioners, by the said 
commission authorized, and did sign and subscribe such surrender, ancf 
did submit to be examined from time to time upon oath, by and before 
the major part of the commissioners, by the said commission autho
t•ized· : and in all thing·s to conform to the seyeral statutes made and 
now in fo:·ce concerning bankrupts ; and particulady to the said act 
made in the 5th year of his late majesty's reig·n. And we further 
bum.bly certify to your lordship, that at the last of the said three meet
ings, the said John Tho mas finished his examination, before the majol' 
part of. the said commissioners, by the said commission authorized, ac
cording tv the directions of the said last mentioned act, and upon such 
l1is examination made a full disclosure and discovery of his estate and 
effects ; and in all things conformed himself to the several statutes 
made and now in force concerning bankrupts, and particularly ,accord
ing to the directions of the said statute made·in the 5th year of his late 
majesty's reign ; and there doth not appear to us any reason to doubt 
of the truth of such discovery, or that the same is not a full clisco,·ery 
of all the estate and effects of the said John Th omas . And we furthet· 
humbly certify to your lordship, that the ~creditot·s who se nam es or 
ma1·ks are subscribed to this certificate, are ftill 4· parts iu s in num
ber and value of the creditors of the above named Jolin Th omas, wh " 

V ol. I . K k. 
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are crechlor., for not less than 20l. respectively, and who have duly 
proved their debts under the said commission; and that it doth ap
pear to us by due proof by affidavit in writin g, that such several su~
scribing creditors, or some person by them resp ectively du!y authon
zed thereunto, dicl, before our signing hereof, sign this cert.:di.c~te, and 
testify their consent to our signillg the same, and t~ the said J_olm 
'I'hornas kn ing such allowance and benefit, as b~ the sa1d last-menti?n
cd act are· allowed to bankrupts, and to the sa1cl John Th omas bemg 
clischaq;ed from his debts, in pursuance of the same act. I n ~vitness 
"·hereof' we have hereunto set our hands and seals, this -- day of 
--, in the -- year of the reign of, &c. and in the year of our 
Lord, 1784. 

'\V e the creditors of the aboYe named John 
Thomas, whose names or marks are here
UJldcJ· subscribed, do hereby testify and 
declare our consent, that the major part of 
the commissioners, by the above-mention
ed commission authorized, may sign and 
se[,.l the certificate aboye written ; and that 
tl e said John Thomas may have such allow
ance and benefit as are given to bankrupts 
by the act of parliam nt made in the 5th 
year of the rei gn of his late majesty king 
George II. entitled, " an act to preyent the 
committing of frauds by bankrupts ;" and 
be discharged from his debts in pursuance 
of the same act. 

fVilliam Bumstead, 
I-Iem·y H unte?", · 
Hem·y Russel 

(The aeditors' names .) ~: ~-. 

The messengers have printed forms of certificates, therefore th:; 

best way is to ~-eta blank from them. 
If m;y p erso~1 sign the bankrupt's certificate by Yirtue of a let

ter of attorney, such letter of attorney must be left at the bankrupts' 
oE:ce. 

The certificate, together with the afftdavit of seeing the creditors 
sign it, and alw levers of attorney, (if any such there be,) must be 
lodged with the secretary of bankrupts; who will thereupon give the 
tE ssenger an authority to the printer of the gazette, to insert an acl
wrtisement therein signifying that the actin g· commission ers haye cer· 
tifi.c ~l to the great seal, that the bankrupt hath conformed, and that the 
certificate will be allowed and confirmed, unless ca 1se shown to the 
contrary, within twenty-one clays from the date of the said adyertise
B1ent. 

I~ no cause is shown within the 21 days, against the allowance of the 
certlficate, the lord chancellor will allow the same, by the following 
subscription on the said certificate : 

I' -- clay of--, 1784. 
Vv'"HEREAS the usual noti ce hath been given in th e London gazette, 

f'f--, the-- day of - - last,· and none of the creditors of the 
above -named John Thoma~> have shown any cause to the. contrary, I clo, 
allow ancl confirm this certificate. 
· · THURLow, C!' 
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CERTIFCATE fora judge or Justice of Peace, tci grant his \\"arrant f01• 

apprehending and committing a Bankrupl. 

In the Matter of John Tl!omas, a Bankrupt. 

vVE whose names are hereunto subscribed, and seals set, do h el'e~ 
by certify, that a commission of bankrupt, under the great seal or 
Great Britain, grounded upon tl e several statutes made and now in 
force conceming bankmpts, bearing date at TVestminster , the-- clay 
of June instant, hath been awarded and issned against John T!tomas, 
of, &c. and directed to TVilLiam Bwnjlstead, &c. thereby giving full 
powe1· and authority to four or three of them to execute the same. 
And we do further.certify, that we, being the major pc1.1t of the com~ 
missioners, by the said commission authorized, have proceeded in the 
execution of the said commission, ,and have found upon the clue ex
amination of witnesses, and other good proof upon oath, before us 
had and taken, that the said John Tlwmas, before the elate and suing 
forth of the said commission, became bankrupt, to all intents and 
purposes within the compass, true intent and meaning of the se· 
vera! statutes made and now in force concerning bankrupts, or within 
some or one of them, befo1·e the date and suing· forth of the said com
mission. Given under ott!' hands and seals at Searl's Coffee-house, 
Lincoln's Inn, in the county of illiddlesex, this-- clay of June, in 
the yea1· of our Lord, 17-. 

'IVitness John Knight. WWiam BumjLstead, (L. S.) 
Henry Hunter, (L. S.) 
Henry Russel, (L. S.) 

1"'he execution of this certificate mttst be proved by the subsct·ib
ing witness before the judge or justice, previous to his granting his 
warrant. 

It is usual for the assignees to give notice of the time and place 
1 hey intend to pay the eli vide nels ; if by the assignees, the solicit~l' 
signs an authority for that purpose, to the following· effect, vi::::. 

" Gentlemen, 
"Please to pay i'flary Combes the sum of--, being bet' 

dividend of-- shillings in the pound on her debt of--, proved un
der the commission of bankrupt against J?mncis Gibbon8, of, &c. 

"Yours, &c. John Knight. 14th July, 1780. 
"To Messrs. Partridge and Dennis, said bankrupt's assignees." 

The assignees, upon receiving this authority, pay the creditor, anc:l 
take a receipt in a book to the following· purport, v i::. 

. "Received this --day of July, 1780, of l\Icssrs. Pa1·tridge 
and Dennis, assignees of the estate and effec ts of FTancis Gibbons, of, 
&c. bankrupt, the sum of --,being a cliYidencl of -- shillings in 
the pound, on my debt of --, pro\·ed under the said commission. 

" .lllm·y Combes." 

VVRIT OF Sl.' PERSEDEAS. 

GEORGE the Third, by the grace of God, of Great 13ritain, France 
and he/and, king·, defender of the fait.h, and so forth; To om U·q~ty 
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and well-beloved 1Villiam Bumj1steatl, Flenry Hunta, Hwry Rrtsscl1 

Hem·y Co~vjl. e?·, Esquires, and Richard Harg1·ave, gentleman, greet
jng : 'Vhereas we being informed that J ohn Thomas, of, &c. using 
and exercising the trafle of merchandise, by way of ba1·gaining, ex
change, bartering·, chevi5ance, seeking his trade of living by buying 
and selling, did be come bankrupt within the several statutes made • 
against bankrupts, to the intent to defraud and hinder C!zm·les Jonesr 
of, &c. and others, his creditors, of their just debts and duties, to 
them due and owing; and we, minding the due execution of the seve
ral statutes made against bankrupts, did, by our commission, under 
the great seal of Great Britain, bearing date at "VestminsteT, the-
day of --, in the -- year of our reign, name, assign, appoint, 
eonstitute and ordain you om· special commissioners, thereby giving, 
&c. (here 1·ecite the original commission to "diligence and effect," then 
add) Now foras.much as the said John Thomas, the bankrupt, by his 
h;;nuble petition, exhibited to our Lord High Chancello1· of Great B?-i
tain, for the reasons therein contained, prayed that the said commis
sion might be sHperseded, whereunto we graciously inclining, do 
hy these presents, will and command you, and every of you, to stay 
and surcease all further proceedings upon the said commission, and 
that you supersede the same accordingly, as onr special trust is in you 
reposed. vVitr1ess OUl'Selves at fVestminster, the -- day of--, in 
the --year of om 1·eigu. J. YoRKE. 

vVhen this writ is obtained, the li:OmmlSSlOncrs mast be served 
theTewith, by delivering to each of them a copy, and, at the same 
time, showing them respectiYely, tJ1e original writ under seal, and 
then the proceedings are at an end ;. but it is usual to give notice 
hereof in the gazette. 

B.._I\NKS. See tit. Sea Banks. 
BANLEUG:\. Vide !Jaunum. 
BANNIMUS, The fo11m of an expulsifln of any :member from the 

University of O:J.fo?·d, by affixing the sentence in some public places, 
as a denunciation or promnlgatiDn of it. And the word banning is, 
taken for an exclamation against, or cursing of another. 

BANNlTUS, or Banniatus.J An outlaw, or banished man. Pat • 
.Ed. 2 . 

BANNUM yel BANLEUGA, '1'he utmost bounds of a manor or 
[O \Vl1 ; so use d 41 Hen. III. Rot . 44. &c. Banleuga de Arundel is· 
taken for all that is comprehended within the limits ot· lands ad
joining, and so belong.ing to the castle or town. Seld .. Hist. of Tythes, 
jl. 75. 

BAR. See Ban·. 
:S.ARATlt~:t·. See tit. Insurance. 
BARBERS, 'V\' ere incorporated with the snrgeons of London; but 

not to practise surgery except drawing of teeth, &c. 32 I-fen. VIII. c. 
42. but separated by 18 Geo. II. c. 15. See Szageon. 

BARBICAN, barbicanum.J A watch-tower or bulwark. 
BARBICANAGE, barbiamagium.J Money given fol' the main

tenance of a bm·bican, or watch-tower ; or a tribute towards the re
pairing or building a bulwark. Carta 17 Ed7u. III. lllonasticon. tom. 
l. jl. 97&. 

B_-\RCA, A barque. Gloss. Sax . .!Elfrici ; a :Bot-ship. 
BARCARIUM, barca1-ia.] A sheep-cote, and sometimes n.sed for a. 

~hcep-walk. ]VIS. de Placit . Ed. III. See BeTcaria. 
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BARGAIN AND SALE, Is an instrument whereby the property 
of lands and tenements is for valuable consideration gmnted and trans
fened from one person to anothet·: it is called a real contract upon a 
valuable consideration for passing of lands, tenements and heredita
ments, by deed indented and enrolled. 2 Inst. 672. 

Since the introduction ofuses and trusts, and the stat. 27 Hen. VIII. 
e. 10. for transferring the possession to the use, the necessity of live· 
ry of seisin fot· passing a freehold in corporeal hereditaments, has 
been almost wholly superseded; and in consequence of it, the con·· 
veyance by feoffment is now very little in use. Before the statute of 
uses, equitable estates of freehold might be created through the me
dium of trusts, without livery; and by the operation of the statute, le
gal estates of freehold may now be created in the same way. They 
who framed the statute of uses evidently foresaw, that it would render 
liYery unnecessary to the passing of a freehold ; and that a freehold of 
such things as do not lie in gl'ant would become transferable by j1arol 
only, without any solemnity whatever. To prevent the inconveniences 
which might arise from a mode of conveyance so uncet·tain in the 
proof, and so liable to misconstruction and abuse, it was enacted in 
the same session of parliament, that an estate of freehold should not 
pass by bargain and sale only, unless it was by indenture enrolled in 
one of the courts at Westminster, or in the county where the lands 
lie; such enrolment to be made within six months after the date of 
the indenture. Stat. 27 Hen. VIII. c. 16. See 2 Inst. 675. Dyer, 
229. Pojl/t. 48. Dalt. 63. The objects of this provision evidently 
were, first, to enforce the contracting pat·ties to ascertain the terms of 
the conveyance, by reducing it into writing; secondly, to make the 
proof of it easy hy requiring their seals to it, and consequently the 
presence of a witness ; and lastly, to prevent the frauds of secret 
conveyances, by substituting the more effectual notoriety of enrol
ment, for the more ancient one of livery. But the latter part of this 
provision, which if it had not been evaded, would have introduced al· · 
most a universal register of conveyances of the freehold, in case of 
corporeal hereditaments, was soon defeated- by the invention of the 
conveyance by lease and release, which sprung from the omission to 
extend the statute to bargains and sales for terms of years : (see 8 Co. 
93. 2 Roll. Abr. 204. 2 Inst. 671.) and the other parts of the statute 
were necessarily ineffectual in our courts of equity, because these 
were still left at liberty to compel the execution of trusts of the free• 
hold, though created without deed or writing. The inconveniences 
from this insuft1ciency of the statute of enrolments are now in some 
measure prevented by stat. 29 Car. II. c. 3. which provides against con
veying auy lands or hereditaments for more than three years, or de
claring trusts of them, otherwise than by writing. 1 Inst. 48. a. n. 3.· 

Thi-s may serve at present to illustrate the doctrine of Bm·gain and 
Sale ; but to obtain a dear and distinct idea of this part of the law, see 
further titles Conveyance, Deed, .Feo.ffinent, Lease and R elease, Use, 
&c. and 1 I121~t. by Hargrave and Butler. · 

At present it may be fit to consider, 

I. TYhat things may be ba?·gained and sold. 
II. l. By whom, to whom, and, 

2. By what words a bargain and sale may be made. 
III. 1. Of the consideration, and, 

2. Inrollment of a Bargain and Sale~ 
IV. Of the mcr;nner of jlleading Bargains and Sales .· 
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I. All things, for the most part, that are grantable by deed in any 
other way, are grantab le by bm-gain and sale ; and lands, ren~s, ad vow• 
sons, ti thes, &c. may be gTanted by it in fee-simple, fee-tail, for life1 
&c. 1 Rej1. 176. 11 Rejz. 25 . 

Any freehold or inheritance in possession, r eversion, ot· remain• 
cler upon an estate for years, or life, or in tail, m ay be bargained 
and sold, but the deed shall be enrolled. 2 Co. 54. DyeT, 309. 2 
Jnst. 671. 

But if tenant for life ba1·gains and sells his land by deed enrolled, it 
will be a forfcitme of his estate. 4 L eon. 25 !. 

But a man seised of a freehold may bargain and sell for years, 
and this shall be executed by the statute of uses. 27 Hen. VIII. 
c. 10 . 

A man possessed of a term cannot bargain and sell it, so as to be 
cxccu~ecl by the statu te . 2 Co. 35, 36. Poj1h . 76. , 

A bargain and sale of th e profits of lands, is a ba1-gain and sale of the 
land itself; for the profits and the land are the same thing in sub· 
stance. Dyer, 71. 

A rent in esse may be bargained and sold, because this is a fr eehold 
within the statute; and, before the statute, a rent newly created might 
be bargained and sold, because when money, as an equiYalent was 
gi,·en, and ceremonies or words of law were wanting, the chancery 
supplied them. ; but it seems thi..lt, since the statute, a 1·ent nc'wly cre
ated cannot be bargained and sold, because there ought to be a free
hold in some other person, to be executed in cestui que use; but here 
can be no seisin of his rent in the bargainor, because no man can be 
seised of a rent in hi s own land, and consequently there can be no es
t[lte to be executed in the bargainee. Kiel~u. 85. 1 Co. 126. 1 .!lnd. 
327. 1 .Tones, 179. Sed qu . de hoc. 

If .11. by indenture enrolled, bargains and selis lands to B. and his 
heirs, with a way oYer other lands of A. this is void as to the way ; fot· 
nothing but a u se passes by the deed, and there can be no use of a 
thing not in esse, as a ' '"ay, common, :Xc . before they are created. 
Cro . Jac. 189 . 

II. 1. The king, and dl other persons that cannot be seised to a 
use, cannot bargain and sell ; for at common law, when a man had 
sold his land for money without giying li,·ery, the use only passed in 
equity, and this is nmY executed, and becomes a bargain and sale by 
the statute: but, antecedent to any such execution, there must be a 
use well raise d, which cannot be without a person capable of being 
seised to a use, which the king is not, there being no means to com• 
pel hin1 to perform the usc or trust; for the chancery has only a dele~ 
gated power from the kin g ovel' the consciences of his subjects ; and 
the king is the uniYersal judge of p1·operty, and ought to be perfect
ly indifferent, and not to take upon him the particular defence of 
any man's estate as a trustee. Bro. Feoffment to Uses, 33. Hard. 468.
Pujzh. 72. 

If tenant in tail bargait~s and sells his land in fee, this passes an 
estate determinable upon the life of the tenant in tail ; for, at com
mon Ia"·, the u se could not be gTanted of any greater estate than the 
party had in him ; now tenant in tail had an inheritance in him, but he 
could dispose 0f it only during his own life ; and therefore, when he 
sells the use in fee, cestui que use has a kind of an inheriiance, ye t 
determined ,dthin the compass of a life ; and the statute executes it 
"in the same manner as he has the u e, and consequently ~lc will hayc 
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some properties of a tenant in fee, and some of a tenant for life only; 
but if tenant for life bargains and sells in fee, this passes m:ly an es
tate for life, for he could not pass the use of an estate for hie to the 
barg·ainee, and the statute executes the possession as the party has the 
use. 10 Co. 96. 98. 1 Saund. 260,261. 1 Co. 14, 15. Co. Lit. 151. 

A man may bargain and sell to a corporation, for they may take a 
use, though the money be given by the governors in their natural ca
-pacity. 10 Co. 24. 34 . 2 Roll . .llbr. 788 . 

A man may bargain and sell to his son; but then the considemtion 
of money ought to be expressed, and it ought to have all the other 
circumstances of bargain and sale; but this shall operate as a cove
nant to stand seised, if there be none but the consideration of natural 
love and affection expressed. 7 Co. 40. 2 Co. 24. Cro. Eliz. 394. 
l Vent. 137. 1 Le-v. 56. But if a son and heir bargains and sells the 
inheritance of his father, this is void, becau.se he hath no right to 
transfer ; the same law of a release. KieZ,w. 84. Co. Lit. 265. 

If an infant bargains and sells his land by deed indented and enrolled, 
yet he may plead nonag·e ; for, notwithstanding· the statute, the bar
gainee claims by the deed as at common Jaw, which was, and there
fore is, still defeasible by nonag·e .. 2 Inst. 673. 

If a husband seised of lands, in right of his wife, or tenant in tail, 
bargains and sells the trees growing on the land!:>, and dies before se
verance, the barg·ainee cannot afterwards cut them clown and take them. 
away. JIIIo. 4 I. See tit. Baron and .f!eme, IV. 

If there be two joint-tenants, and one of them makes a bargain and 
sale of his D'ivn estate in fee, and then the other dies, the other moie
ty shall survive to the bargainor: for, since the freehold is in the bar
gainor, the inheritance continues; but if such joint-tenant had bar
gained and sold tatum statum suum in fee, though he died before en
rolm('!nt; yet, if the deed were afterwards enrolled, the moiety would 
not survive, but would pass to the bargainee. Cro. Jac. 5~. Co. Lit. 
186. 1 Bulst. 3. 

2. The very words bm·gain and sell are not of absolute necessity in 
this deed, for other words equivalent will suffice, as if a man, seised 
of lands in fee, sell the same to another, by the words alien or grant, 
the deed being made in consideration of money, and indented and en
rolled, will be an effectual bargain and sale. In short, whatever words 
upon valuable consideration would have raised a use of any lands, &c. 
at common Jaw, the same would amount to a bargain and sale within 
this act; as if a man by deed, &c. for a valuable consideration, cove
nants to stand seised to the use of another, &c, 2 Inst. 6'(2. CTo. 

•Jac. 210. lifo . .'34. CTo. Eliz. 166. 

III. I. There must be a good consideration given, or, at least, said 
to be given, for lands in these deeds ; and, for a competent sum of 
money, is a good consideration: but not the general words fot· divers 
considerations, &c. JIIIod. Ca. 777. vVhere money is men~ioned to be 
paid in a bm·gain and sale, and in truth no money is paid, some of our 
books tell us this may be a good bargain and sale ; because no aver
ment will lie against that which is expressly affirmed by the deed, ex
cept it comes to be questioned whether fraudulent or no, upon the 
statute against fraudulent deeds. Dye1·, 90. If no considutttion of 
money is expressed in a deed of bargain and sale, it may be supplied 
by an averment that it was made for money : and after a verdict on a 
trial, it shall be intended that evidence was given at the trial of money 
vaid. 1 Vent. 108. If lands are bargained and sold for money only, 

- -- - .. -~ -~---------------------------"' 
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the deed is to be enrolled according to the statute ; but if it be in con· 
~ideration of mon~y, and natural affection, &c. the estate will pass 
without it. 2 I nst. '672 . 2 Lev . 56. 

If a man; in consid~ ration of so much money to be paid at a clay to 
come, bargains and sells, the use passes presently, and after the clay, 
t he party has an action fot· the money, for it is a sale, be the mo
ney paid presently or hereafter. D ye1·, 337. a. 

2. If the deed of bargain and sale be not enrolled within the six 
months, (which are to be reckoned after twenty-eight clays to the 
month, the clay of the elate taken exclusiveiy,) it is of no force ; so 
that if a man bat·g·ains and sells his Janel to me, and the trees upon it, 
although the trees might be sold by deed without enrolment, yet, in 
this case, if the deed be not enrolled, it will be good neither for the 
trees nor the land. Dyer, 90. 7 R ejz. 40. 2 B ulst. 8. A bargain 
and sale of a manor, to which an advowson is appendant by in
denture not enrolled, will not pass the advowson or the manor, for it 
was to go as appendant. Bro. Cas. 240. 

But in some cases, where a deed will not enure by way of bargain 
and sale, by reason of •some defect therein, it may be good to another 
purpose. Dyer, 90. .. 

If two bargains and sales are made of the same land, to two several 
persons, and the last deed is first enrolled ; if afterwards, the first 
deed is also enrolled within six months, the first buyer shall have the 
land ; fot·, when the deed is enrolled, the bargainee is seised of the 
land from the delivery of the deed, and the enrolment shall relate to 
it. Hob. 165. T!Vood's I rtst. 259. N eith er the death of the bargainor 
or bargainee, before the enrolment of the deed of bargain and sale, 
will hinder the passing of the estate to the ba1·gainee : but the estate 
of freehold is in the bargainor until the deed is enrolled ; so that 
the bargainee cannot bring any act.ion of trespas!;; before entry had, 
though it is said he may surrender, assign, &c. Cro. Jac. 52. Co. Lit. 
147. 

A bargainee shall have rent which incurs after the bargain and sale, 
a nd before the enrolment. Sid. 310. Upon the enrolm ent of the 
.peed, the estate settles ab initio, by the stat. 27 Hen. VIII. c. 16. 
which says, that it shall not vest, except the deed be emolled ; and 
when it is enrolled, the estate ve~ts presently by the statute of uses. 
1 Dam;. A br. 696. 

If several seal a deed of bargain and sale, and but one acknowledge 
jt, and thereupon the deed is enrolled ; this is a good emolment with· 
in the statute. Sty . 462. None can make a bargain and sale of lands 
that hath not the actual possession thereof at the time of the sale ; if 
he hath not the possession, the deed must be sealed upon the land to 
make it good. 2 Inst. 672. 1 L ill. 290. 

Houses and lands in London and any city, &c. are exempted out of 
the statute of enrplments. 2 I nst. 676. 1 Nets. Abr. 342. See fur· 
ther tit. I nrollment . 

, IV. In pleading a bargain and sale the deed itself must be shown 
under seaf. 1 I nst. 225. For though the enrolment being on record 
j.s of undoubted vera<:;ity, being; the transaction of the court, yet the 
private deed has not the sanction of a record, though publicly ac
knowledged and. enrolled ; for it might have been falsely and fraudu
lently dated, or til executed. Co. L it. 225. b. 251. b. 2 Inst. 673. 4 
(:o. 7 !. 5 Co . 53 . 2 Roll. R ej1. 1! 9, 
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It mttst likewise be set forth that the enrolment was within six 
·months, or secundumformam statuti1 &c. vide .!lllen, 19. Garter, 2 2 1. 
Sty . 34. S. C. 

In pleading a, bargain and sale, the party ought regtllarly to ave1' 
payment of the money. 1 Leon. 170. See Jl!fo01·, 504. 

In replevin the case upon the pleadings was, ~hat the defendant 
made a title under bargain and sale, enrolled within six months, ancl 
the statute of uses, and did not show that it was in consideration oj 
money; but adjudged that, afte?· a verdict, as this case was, it shall 
be intended, that evidence was ghcn at the trial of money paid. 1 
Vent. 108. 

The party that claims by any bargain and sale, must show in what 
court the deed is' en~olled, because he must show all things in certain 
t hat make out his title ; otherwise his adversary would be put to an in
finite search before he could traverse with security. Yelv. 213. Cro. 
Jac. 29 1. S. C. Yelv. 313. 

BARKARY, barkaria, co1·ticulas.] A tan-house, or place to keep 
bark in for the use of tanners. J\ 'e.zo Book Ent1·. tit. .!lssise, Co1jt 
Polit. 2. 

BARON, baro.J Is a French word, and hath divers significations 
here in England. First, it is taken for a degree of nobility next to a 
viscount. Bracton, lib. l . cajz. 8. says, they are called bm·ones, quasi 
1·obur belli. In which signification it agrees with other nations, where 
baronilf! are as much as jzrovinci~e : so that barons are such as have 
the government of provinces, as their fee holden of the king ; some 
having greater, and others less authority within their territories. It 
is probable that, form erly, in this kingdom, all those we l'C called ba
rons that had such seigniories as we now call courts-baron; as the,
were called seigneu1·s in France, who had any m anor or lordship: and 
soon after the conquest, all such came to parliament, and set as peers 
in the lords' house. But when, by experience, it appeared t hat the 
parliament was too much thronged by these barons, who \rere ver~
numerous, it was, in the reign of King John, ordained, that none but 
the barones majores should come to parliament, who, for their extraor
dinat·y wisdom, interest ot· quality, should be summoned by writ. 
After this, men observing the estate of nobility to be out casual, anct 
depending merely upon the king's will, th ey obtained of the king let
ters patent of this dignity to them and their heirs male, who were call
eel bm·ons by lette1·s j zatent, or by creation, whose posterity arc now, 
by inheritance, those barons that are called lords of the parliament ; 
of which kind the king may create at his pleasure. Nevertheless, 
there are still barons by writ, as well as barons by letters pa
tent; and those barons who were first by writ, may eow also j ustly bo 
called barons by j11·escrijltion, f01· that they and their ancestors have 
continued barons beyond the memory of man. 2 Ins t . 48 . See tit, 
Peers of the Realm. The original of barons by writ, Camden refer~; 
to Kin g .l-Ien. III. and barons by letters patent or ct·eation, commenced 
ll Rich. II . Camb. B1·it. jwge 109. To these is added a third kincl 
of barons, called barons by tenure, which are some of our ancient 
barons ; and likewise the bishops, who, by virtue of baronies an
nexed to their bishopricks, always had place in the lords' house of 
parl iament, as barons by succession. Seager of H onow·, lib. 4, . caj 1. l S. 

There are also barons by office ; as the ba1·ons of tile e.xchequrn·, 
6m·ons oJ the· cinque jwTts, &c. In ancient recol'cl s, the word baron 
includes all the nobility of England, because, regularly, all nobleme n 
were barons, though they had a highcl' cli gnitr ; ancl t herefore th~ 
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c-hatter of King Ed-w. I. which is an exposition of ;vhat rebtes to 
barons in magna charta, concludes, testibus archicjliscojlis, ejliscoftis, 
haronibus, &c. And the gt·cat council of the nobility, when they 
consisted, besides earls and barons, of dukes, marquises, &c. were all 
compt·chencled under the name de La councell d~ baronage. Glanv. cajz. 
4. These baron& have giren them two ensigns, to remind them of 
their duties; first, a long robe. of scarlet, in respect whereof they are 
accounted de 111agno concilio regis ; and, secondly, they are girt with 
a sword, that they should ever be ready to defend their king and coun
tl'y. 2 Inst. 5. A baron is vir notabilis et jzTincijzalis : and the chief 
burgesses of London were, in former times, bamns before there was a 
lord mayor, as appears by the city sea!, and their ancient charters . 
.lfenricus III. Rex. Sciatis nos concessisse et hac jt1'tesenti charta nos
tra confinnasse baronibus nostris de civitate nostTa London quod eligant 
sibi mayor de seijzsis singulis annis, &c. Sjzelm. Glos.y. The earls pala
tine and mat·ches of England had anciently their barons under th em ; 
but no ba1·ons, but those who held immediately of the king, were 
peers of the renlm. 'Tis certain the king's tenants were called ba
rons ; as we may find in .ftfatt. PaTis, and other writet·s : and in days 
of old, all men were styled barons, whence the present law term of 
baron and feme fm· husband and wife ; which see. 

BARONY, baronia.J Is that honotll' and territory which gives title 
to a baron; comprehending not only the fees and lands of temporal 
barons, but of bishops also who haye two estates ; one as they are 
spiritual persons, by reason of their spiritual revenues and promo
tions; the other grew from the bounly of our English kings, whereby 
they have baronies and lands added to their spiritual livings and p l·c
fe.rments. The baronies belonging to bishops are by some called re
galia, because e:x: sola liberalitate Tegum cis olim conce~:~.sa et a 1·egibus 
infeudum tenentur. Blount. Barony, Bracton says, (lib. 2. cajl. 34.) 
is a right indivisible ; and, therefore, if an inheritance be to be divided 
among coparceners, though some capital messnages m&y be divided, 
yet 8i cajzitale messuagium sit caj1ut comitati1s 'Vel cajzut baroni;;e, they 
may not be parcelled. In ancient times thirteen knig·ht fees and a 
quarter made a tenure j ze1· baroniam, which amounted to 400 marks 
jzer annum. 

13:\.RONET, baronettus.J Is a dignity of inheritance created by let
ters putent, and usually descendible to the issue male ; a degree of 
honom which hath precedency before a!l knights, as knights of the 
bath, knights bachelors, &c. except bannerets, made, sub -vexellis 1·e
giis in exc1·citu 1·egali in afterlo bello, et ijzso n·ge jzersonaliter jzrte
smte. This order of baronets was instituted by King James I. in the 
year I 611, and was then a purchased honour, for the purpose of rais
ing money to pay troops sent out to quell some insurgents in the pro
vince of Ulste1· in Ireland. The arms of which province being a red 
or bloody hand, e\·ery baronet has added, on his creation, to his coat 
of arms. 'fheir number at first was but two hundred ; but now they 
are without limitation : they are created by patent with a habendum 
~bi et hteredibus masculis, &c. 

BARON .AND FE::\IE. The law term for Husband and TV~fe. 
Onr law considers maniage in no other light than as a civil con

tr.tct. The !zolincss of tbe matrimonial state is left entirely to the 
ecclesiastical law ; the tempor:ll courts not having juTiscliction to con
sider unlawful marriag·e as a sin, but merely as a civil inconvenience. 
The punishment thcrcf.OJ:e, or annulling of incestuous and unscrip-
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tural marriages, is the proYince of the spiritur.I court. Taking mar
riage in a civil lig·ht, the law treats it as it does all other contmcts ; 
on this part of the subject, therefore, as weil as on what relates to 
marriage promises, marriage settlements, &c. see this Diet. tit. lllar
Tiage. 

By marriage, the husband and wife are one person in law ; i In s'. 
112. that is, the very being, or legal existence, of the woman is sus
pended during the marriage ; or at least is incorporated and consoli 
dated into that of her husband : under whose wing, protection and 
coveT, she performs every thing ; and is therefore called in our law
french a feme cove1·t, [!amlina viTo coojleTta,J is said to be covert
baron, or under the protection and influence of her husband, her baron 
or lord; and her condition during her marriage is called her cover
ture. Therefore, if an estate be granted or conveyed to a husbaml 
and wife, and their heirs, they do not take by moieties, c.s other joint
tenants, but the entire estate is in both. 2 Lev. S9. And if an estate 
be granted to a husband and wife, and another person, the husband 
and wife have but one moiety, and the other person the other moiety. 
Lit. § 291. A woman may be attorney for her husband; for that im
plies no separation from, but is rather a representation of her lord. 
F. N. B. 27. Upon this principle of a union of person in husband 
and wife, depend almost all the legal rights, duties \\Bel disabilities that 
either of them acquire by the marriage. 

We may consider the effect of these rights, duties and disabilities 
according to the following arrangement: 

I. 1. Of grants and contracts bet·rveen husband mrd 'wzfe. 
2. Of their being evidence for or against each othe1·. 

II. HTJwt acts and agreements of the ~vife before mmTiage, bind th e 
husband. 

III. 1. Of the husband's jlo'ioe1· over the j1erson of his ~vife, and 
of he1· remedy for any injury done to her by him. 

2. Of actions by himfor criminal conversation ~vitlt her. 
IV. Of his interest in her estate and jzrojlerty ; and he1·s in !lis, as 

to /w· paraphemalia. 
V. TVhere the husband shall be liable to the ~vife's debts contract~ 

ed before man·iage ; and therein of a 'wife that is ex ecu
trix o1· administratrix. 

VI. Of her contracts during marriage, and ho~v fa?· the husband 
is bound by such cont1·acts ; and where a 'ivife shall be cou
sidered as a feme sole. 

VII. Where sl1e alone shalL be jzunislted for a c1·iminal offence, m;(l. 
'where the husband shall be ans'iuerablefor 7vhat c;he does in 
a civil action. 

VIII. Wlzat acts done by the husband, or ~vife alone, o1· j ointly ~vitlt 
the wife, 'iuill bind the 'ivife; and therein of her agn'eme11t 
or disag1·eement to such acts afte1· the dea th of the 
husband. 

IX. Where the husband and 'wife must join in bringing actions . 
X. Where they must be jointly sued. 

XL Of the effects of divorce; and ofsejlarate maintenance, plimony, 
and ftin money. .lind see title Divorce. 

I. I. At common law a man could neither in possession, rercrsion or 
remainder, limit an estate to his wife; but by stat. 27 Hen. VIII. c. 10. 
a man may covenant with other persons to stand seised t o the u_se of 
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his "·ife ; Ol' may make any other converance to her use, but he may 
not co,·enant with his wife to stand seised to her use. A man may 
devise lands by will to his wife, because the devise doth not take effect 
tiil after his death. Co. Litt . l 12. 

~\s to cl evises by femes cove1·t. See tit. De·vise, T!f"ill. 
According to some books, by custom of a pJ.rticu!ar place, as of Y01·k, 

~he wife may take by immediate conveyance from the husband. Fitz. 
Prcscrij1tiou, 61. B1·o. Custom, 56. And it seems that a donatio causa 
.mort it> by husband to wife may be good; because that is in the nature 
of a legacy. 1 P. TVms. 441. 

'Vhere the husband or wife act en aut1·e droit, the one may make 
iU1 estate to the other ; as if the wife has an authority by will to 
ell, she may sell to her husband. 1 I nst. 112. a. 187. b. and the 

notes there. 
If the feme obligee take the obligor to husband, this is a release in 

la\Y. The like law is if there be twofemes obligees, and the one take 
the debtor to husband. 1 In st . 264. b. Cro. CaT. 551. 

ln the case of Smith v. StajfoTd, (Hob. 216.) the husband promised 
the wife before marriag·e, that he would leave her worth lOOl. The 
m arria ge took effect, and the question was, whether the marriage was 
a release of the promise. All the judges but H obart were of opinion, 
that as the action cotlld not arise during the marriage, the marriage 
could not be a release of it. The doctrine of this case seems to be 
admitted. in. the case of Gage v. Acton; (1 Salk. 325. 12 Mod. 290.) 
The case there arose upon a bond executed by the husba11d to the wife 
before marriage, with a condition making it void if she sun-iY·ecl him, 
and he lefL her l,OOOL. Two of the judges were of opinion that the 
~lebt was only suspended, as it was on a contingency which could not 
by any possibility happen during the marriage. But Lord Ch. J. Holt 
diife1·ed from them; he admitted that a covenant or promise by the 
husband to the wife, to leaye her so much in case she sun·ives him is 
g ood, because it is only a future debt on a contingency, which cannot 
happen during the marriag·e, and that is precedent to the debt; but 
that a bond debt was a present debt, and the condition was not pre~ 
cedent but subsequent, that made it a prest>nt duty ; and the marriag·e 
was consequently a release of it. The case afterwards went into 
chancery ; · the bond was there taken to be the agreement of the parties 
and relief accordingly decreed. 2 Venz. 48 1. A like decree was 
made in the case of Carnel v. Buckle, 2 P. T1Vms. 243. and see 2 Freem. 
~05. See tit. Bankruj1t IV. 3. 

A. before maniage with J1f. ageees with .NI. by deed in writing, 
that she, or such as she should appoint, should during the coverture, 
receive and dispose of the rents of her jointure, by a former husband, 
as she pleased. It was decreed that, this agreement being ~vith the 
.feme herself before marriage, was by the marriage extinguished. 
C!za. Ca. 21. But wher!:l a man before marriage, m·ticted ~vith the feme 
to make a settle11;.ent of ce1·tain lands, before the nw1-riage should be 
solemnized; they intcnnarTied bifore t!te settlement, and then the baron 
died. On a bill by the widow for an e~ecution of the articles, it was 
decreed, against t!te heir at law of the baron, that the articles should 
be executed. 2 Vc•ut. 343,. 

2. In trials of any sort, husband and wife are not allowed to be 
evidence,_ for or against each other ; partly because it is impossibfe 
their testlmony shoulcl be incliffe1·ent; but p1·incipally because of the 
].mion of person ; and therefore if they were admitted to be witnesses 
./or each other, they would contradict one maxirp. of law, " nemo iN-
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firoftTia cawla testis esse debet;" and if against each other, they would 
contr~tdict another maxim, " nemo tenetur seijisum accusaTe." But 
where the offence is ·directly against the person of the wife, this rule 
has been usually dispensed with ; (State Trials, 1!0l. 1. Lord .Auclley's 
case, Stra. 633.) and therfore by stat. 3 Hen. VII. c. 2. in case ~woman 
be forcibly taken away and matTied, she may be a witness agamst such 
her husbu.nd, in order to convict him of felony. For in this case she 
can with no propriety be reckoned his wife ; because a main ingredient, 
her consent, was wanting to the contract ; and also, there is another 
maxim of law, that no man shall take advantage of his own wrong; 
which the ravisher here would do, if by forcibly marrying· a woman he 
could prevent her from being a witness, who is perhaps the only 
witness to that very fact. 1 Comm. 443, 444. See tit. JvlarTiage. 

The husband cannot be a witness against the 'vife, nor the wife 
against the husband, to prove the first marriage on an indictment, on 
stat. 1 Jac. I. c. 11. for a second marriage. But the second wife or 
husband may be a witness; the second maniage being; void. Bull. N. 
P. 287. 1 Hal. P. C. 593. 

In Raym. I. there is an opinion, that a husband and wife may be 
witnesses against one another in tTeason ; but the contrary is 
adjudgecl, I BTownl. 47. see 2 Keb. 403. and 1 H. P. C. 301. The 
rule in Lord ./luclley's case, is denied to be law, 1 Raym. 1. and per
haps was admitted on the particular circumstances of the facts which 
were detestable in the extreme, the husband having assisted in the 
1''\pe of his wife. In an information against two, one for perjury, and 
the other for subornation, in swearing on the trial of an ejectment, 
that a child was supposititious, the husband of one of the defendants 
was admitted to give evidence of the birth, but refused as to the sub
orna6on. Sid. 377. 2 Keb. 403. Jl!far. 120. - And the evidence of 
a wife has been disallowed even against others, whe.re her husband 
might be indirectly in danger. Dalt. 540. 2 Leach's Ha~uk. P. C. 
607, 608. A husband and wife may demand surety of the peace 
against each other, and their evidence must then of necessity be ad
mitted against each other. 1 Ha•wk.P. C. 253. See Stm. 1231. and the 
other authorities citecl'by Ha~ukins. 

The wife of a bankrnpt may be examined by the commissioners. See 
tit. Bankruj1t, III. 1. 

It seems that a wife may be evidence to prove a fraud on the husband, 
particularly if she were party thereto, as in case of a marriage·brocage 
agreement. Sid. 4.31. see jwst, II. And in cases of seduction. L. E. 
55. And in civil actions, where the husband is not concemed in the 
action, but the evidence is collate1·at to discharge the defendant, by 
charging the husband. l S{m. 504·. and see 1 Stra. 527. · 

II. As by marriage the husband and wife become one person in law, 
therefore such a union works an extinguishment or revocation of 
several acts done by her before the marriage; and this not only for 
the benefit of the husband, but likewise of the wife, who, if she were 
allowed at her pleasure to rescind and break through, Ol' confirm 
seyeral acts, might be so far influenced by her husband, as to do things 
greatly to her disadvantage. 4 Co. 60. 5 Co. 10. Keihu. 162. Co. 
Lit. 55. Hetl. 72. C1·o. Cm·. 304. 

But in thin~s which would be manifestly to the prejudice of both 
husband and wtfe, the law does not make her acts void ; and therefore 
if afeme sole makes a lease at will, or is lessee at will, and afterwards 
lnanies, the marriage is no determination of her will, so as to make 
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the lease void; but she herself cannot without the consent of' her hus
band determine the lease in either case. 5 Co. 10. 

So where a warrant of attorney was given to confess a judgment to 
afeme sole, the court gave leave, notwithstanding the marriage, to 
enter up judgment; fot· that the authority shall not be deemed to be 
reyoked or countermanded, because it is for the husband's advantage; 
like a grant of a reversion to a feme sole, who marries before attorn
ment, yet the tenant may attorn afterwards; otherwise if a feme sole 
gives a warrant of attorney, and marries, for that is to charge the hus
band. 1 Salk. 117. 399. 

But if afeme sole makes het· will, and devises her land to J. S. and 
afterwards marries him, and then dies, yet J. S. takes nothing by the 
will, because the marriage was a revocation of it. 4 Co. 60. See tit. 
Devise, T'Vill. 

1 

Equity will set aside the intended wife's contracts, though legalJy 
executed, when they appear to have been entered into with an intent · 
to deceive the husband, and are in derogation of the rights of mar
riage; as where a widow made a deed of settlement of her estate and 
matTied a second husband, who was not privy to such settlement; and it 
appearing to the court, that it was in confidence of her having such estate 
that the husband married her, the court set aside the deed as fraudu
lent; so where the intended wife, the day befot·e het· marriage, entered 
privately into a recognisance to her brother, it ·was decreed to be de
livered up. See 2 Cha. Rejl. 41. 79. 81. 2 Vern. 17. 2 Vez. 264. 
see ante, I. 2. 

But where a widow, before her marriage with a second husband, 
assigned over the greatest part of her estate to tt·ustees for childreu 
by her former husband ; though it was insisted that this was without 
the privity of the husband, and done with a design to cheat him, yet 
the court thought, that a widow might thus proYide for her childre11 
before she put herself under the power of a husband; and it being 
proved that-810001. was thus settled, and that the husband had suppressed 
~he deed, he \~ decreed to pay the whole money, without directing 
;any account. 1 Vern. 408. · 

III. I. By marriage the husband hath power over his wife's person ; 
and by the old law he might give her modeeate correction. 1 Ha~uk. 
P. C. 258. but this power was confined within reasonable bounds. 
1Vloor, 81 4., F. N. B. 80. In the time of Cha?"les II. this power of 
correction began to be doubted. l Sid. 113. 3 Keb. 433. The courts -
oflaw, however, still permit a husband to restrain a wife of her liberty, 
in case of any gross misbehaviour. Stm. 478. 875. But if he threat
en to kill her, &c. she may make him find surety of the peace, by 
suing a writ of sujzjzlicavit out of chancery, or by prefening articles of 
the tzeace against him in the court of king's bench, or she may apply to 
the sjziritual court for a divorce,jzrojzter stevitiam. Crom. 28. 136. F, 
N. B. 80. Hetl. 149. cont. l Sid. 113. 116. Dalt. c. 68. Lamb. 7. 
Cram. 133. 

So may the husband have security of the peace against his wife, 
Stra, 1207. 

But a "-ife cannot, either by herself or her jwocltein amy, bring a 
homine reftlegiando against her husband ; for he has by law a right to 
the custody of her, and may, if he thinks fit, coniine her, but he must 
not imprison her ; if he does, it will be a good cause for her to apply 
to the spiritual court for a divorce jzrojzter stevitiam; and the nature 
and proceed.ings in the writ de lzomine rejzlegiando show that it 
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cann«'>t be maintained by the wife against the husband. Prec. i?t 
C/z. 492. 

The courts of law wili grant a habeas co1j1us to relieve a wife fmm 
·unjust imprisonment. 

2. The g-round of the action for adultery, is the injury done to the 
husband, by alienating the affections of his wife, destroying the comforts 
arising from her company, and that of her children, and imposing on 
l1im a spurious issue. 

For this among other reasons it has been ruled that action for c1·iwz. 
con. can be brought for act of adultery, after separation between hus
band and wife. 5 T. R. 357. This doctrine was shaken ina later case. 
See Chambers v. Caulfield, 6 East, 244. 

In this action the plaintiff must bring proof of the actual solemni
zation of a marriage; nothing shall supply its place; cohabitation or 
reputation are not sufficient, nor any collate1·al proof whatever. 4 Bu1'1·. 
2057. Bull. N. P. 27. Doug. 162. Esjz. N. P. 343. But it is not 
necessary to prove a marriage according to the ceremony of the 
church of England; if the parties are Je~vs, Quake1·s, f.;J'c. proof of a 
marriage according to their rites is sufficient. Bull . .ll/. P. 28. The 
confession of the wife will be no proof against the defendant; but a 
discourse between her and tl1e defendant may be proved, and the de
fendant's letters to her; but the wife's letters to the defendant will be 
no evidence for him. Id. 

The injury in case of adultery being great, the damages are gene
l'ally considerable, but depend on circumstances ; such on the one hand 
as go in aggravation of damages, and to show the circumstances and 
property of defendant; or on the other hand, such as go in extenuation 
of the offence, and mitigation of damag·es. Bull . .1'-/'. P. 27. Esjz. 
343, 344. The defendant may prove particular acts of criminality in 
the wife, previous to her guilt with him, but not her general character, 
in extenuation. Id. ib. 

If a woman is suffered by her husband to live as a common prostitute, 
and a man is thereby drawn into crim. con. no action at the suit of the 
husband will lie; but if the husband does not know this, it goes only in 
mitigation of damages. Id. ib. 

It is now determined that if the husband consent to his wife's adul
tery, this will go in bar of his action. 4 Term Reft. ~57. in the case 
of DubeTly v. Gunning. See 12 Mod. 232. 

It seems to be in the discretion of the court to grant a new trial 
in this action, on account of excessive damages; but which they will 
he very cautious in doing. 4 Term R ejz . 65 1. 

If adultery be committed with another man's wife ~vitlzout any foue , 
but by her own consent, though the husband may have assault and 
battery, and lay it -vi et aTrnis, yet they shall in that case punish him 
below for that very offence; for an indictment ·will not lie for such art 
assault and battery ; neither shall the husband and wife join in an action 
at common law; and therefore they proceed below, either civilly, that 
is, to divorce them, or criminally, because they were not criminally 
prosecuted above. 7 JYlod. 81. 

IV. As to t!ze lands of the wife. The freehold or right of possessimi 
of all the lands of inheritance, vests in the husband immediately upon 
the marriage, the right of property still being preserved to her. 1 
Inst. 351. a. 273. b. 326. b. in note. This estate he may convey to 
another. An incorrect statement in the book called Cases in Equity, 
temp. J.d. Tr:clbot, ft. 167. of what wa~ delivered by his- lordship in the' 

.. 
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case of Robinson v. Cummins, seems to have given rise to a notion 
that the husband could not make a tenant to the jzr<ecijze of his wife's 
estate, for the purpos.e of suffering a common recove ry of it, without 
the wife's previously joining in a fine ; but it now seems to be a settled 
point that he can. See Cruise on Recoveries ; and jwst, tit. Fine and 
RecoveriJ. By stat. 32 H en. VIII. c. 2-8. leases of the wife's inheritance 
must be made by indenture, to which the husband and wife m·e both 
parties, to be sealed by the wife, and the rent to be reserved to the 
husband and wife, and to the heirs of the wife ; and the husband shall 
not alien the rent longer than during the coverture, except by fine 
levied by husband and wife. By the same act it is provided, that no 
fin e or othet· act clone by the husband only of the inheritance m·. 
freehold of his wife, shall be any discontinuance thereof, or pre judicial 
to the wife o1· her heirs, but they may enter according to their rights ; 
fines ·whereunto the wife is party and privy [and the above mentioned 
leases] only excepted. As to alienantions of a husband's estate by a 
woman tenant in do·wer, . c. see stat. 11 Hen. VII. c. 20. which makes 
them void. See jwst, div. VIII. and also tit. Fo1:{eiture. 

As to chattels 1·eal, and things in action of the wife; •where the hus
band survives the ~uife. 

At the common law no person had a right to administer. The ordi
nary might grant administration to whom he pleased, till the statutes, 
which gave it to the next of kin, and if there were persons of equal 
kindred, which ever took administration first, was entitled to the sur
plus. The statute of distribution was made to prevent this. vVhet·e 
the wife was entitled only to the trust of a chattel real, or to any chose 
in action, or contingent interest in any kind of personalty, it seems to 
have been doubted, whether, if the husband sut·vived her, he was enti
tled to the benefit of it or not. See 1 Inst. 351. 4 Inst. 87. Roll. 
Abr. 346. All. 15. Cro. Eliz. 466. 3 C. R. 37. Gilb. Cas. Eq. 2:>4. 
See tit. Execu tor I. 1. V. 8. 

Upon the construction of the statute of distributions, (see tit. Exe
cutO?· V. 8.) it has been held that the husband may administer to his 
deceased wife ; and that he is entitled, for his own benefit, to all her 
chattels real, things in action, trusts, and every other species of per· 
sonal property, whether actually vested in her, and reduced into pos
session or contingent, or recm-erable only by action or suit. It wasf 
ho>vever, made a question after the stat. 29 Car. II. c. 3. § 25. whether, 
if the husband having survived his wife, afterwards die, during the 
suspense of the conting·ency upon which any part of his wife's proper· 
ty depended, o1· without having reduced into possession such of her 
property as lay in action or suit, his representative, or his wife's next 
of kin, were entitled thereto. But by a series of cases, it is now set
tled, that the representative of the husband is entitled as much to this 
species of his wife's property, as to any other ; that the right of ad
ministration follows the right of the estate, and ought, in case of the 
husband's death after the wife, to be granted to the next of kin of the 
husband. See Mr. Hargmv~:'s Lwzu Tmcts, 475. And that if aclmi
nistration de bonis non of the wife is obtained by any third person, he 
is a trustee for the representative of the husband. See 1 P. FVms. 
378. 382. 

If the w~fe su1·vi-ve the husband. As to this point, there is a mate
rial difference with respect lo chattels real, and goods, cattle, money1 

and othe1· chattels personal. All chattels personal become the property 
of the husband immediately on the marriage; he may dispose of them, 
without the consent or concurrence of his wife ; and at his death, 
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whether he dies in her life-time, or sm·vives her, they belong to his 
personal representative. See 10 Co. 42. 2 Inst. 510. . . 

vVith respect to her chattels real, as leases for years, there IS a ells
tinction between those which ru·e in the nature of a present vested 
interest in the wife, and those in which she has only a possibie or 
contingent interest. To explain this fully, it seems pl'Oper to men
tion, that it was formerly held that a disposition of a term of years lo a 
man for his life, was such a total disposition of the term, that no dis
position could be made of the possible residue of the term ; or at 
least, that if it was made, the first devisee might dispose of the whole 
term, notwithstanding the devise of the residue. This is reported 
(Dyer, 7 4.) to have been determined by all the judges in a case in 6 Ed~u. 
VI. The court of chancery first broke throngh this rule, and supported 
~uch future dispositions when made by way of trust; their example 
was followed by the courts of law in ll!fat . .ll!anning's case, 8 Rcj1. 94. 
b. and Lamftet's case, 10 Rej1. 46. b. This disposition of the residue of 
a term, after a previous disposition of it to one for life, operates by 
way of executory devise, and the interest of the devisee of the r esidue 
is called a possibility. This possible interest in a term of years dif
fers from a contingent intere st created by way of remainder. If a 
person limits a real estate to A. for life, and aftet· the decease of A. 
and if B. dies in .!i.'s life-time, to C. for a tet·m of years ; this operates 
not as au executory devise, but as a remainder, and therefore is not to 
be considl'(,red as a possibility, but as a contingent interest. 

Now if a person man·ies a woman possessed of, or entitled to, the 
t rust of a present, actual, and vested, interest in a tenn of years, or 
any other chattel real, it so fat' becomes his property, that he may 
dispose of it during her life; and if he survives her, it vests in him 
absolutely ; but if he makes no disposition of it, and she survives hirn, 
it belongs to hP-r, and not to his repeesentatives: nor is he in this case 
entitled to dispose of it from her by wi ll. Puc. Ch. 4 I 8. 2 Venz. 270. 

If a person manies a woman entitled to a possible or contingent 
interest in a term of yeaes, if it is a legal interest, that is, such an in
terest, as, upon the determination of the previous estate, or the hap
pening of the contingency, will immediately vest in possession in the 
wife; there the husband may assign it; unless, perhaps, in those cases, 
where the possibility or contingency is of such a nature that it cannot 
happen during the husband's life-time. 1 Inst. 46. b. 10 R.ej1. 51. a. 
Hutt. I7. I Salk. 326. But it is an exception to this rule, at least in 
equity, that if a future or executory interest in a term, oe other chat
tel, is provided for the wife, by or with the consent of the husband, 
there he cannot dispose of it from the ·wife, as it would be absurd to 
allow him to defeat his own agTeement. But this supposes the pro
vision to be made before marriage ; for, if made subsequent, it is a 
mere voluntary act, and void against an assignee for a valuable con
sideration. l Cha. Cas. 225. 1 Vem. 7. 18. I Eq . .libr. 58. 

If a wife have a chattel real en auter droit, as executot' oe adminis
trator, the husband cannot dispose of it. I Inst. 35!. a. But if the 
wife had it as executt·ix to a former husband, the husband may dispose 
of it. 3 Wits. 277. And if a woman be joint-tenant of a chattel real 
and marries and dies, the husband shall not have it, but it survives t~ 
the other joint-tenant. 1 Inst. 185. b. And the husband hath not 
power over a chattel real, which the wife hath as guardian. Plo·ru~ 
294. 

Things in action do not vest in the husband till he reduces them in
to possession. It has been held that the husband mav sue alone for a 

VoL. I. M m • 
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debt due to the "·ife upon bond; but that if he join her in the action, 
and recover jud gment and die, the judgment will surdv~ to_ her. l VeT~z. 
S96. See .!ill. 36. 2 Lev. 107. 2 Vez. 677. The pr1nc1ple of th1s 
distinction appears to be, that his bringing· the action in his own name 
alone is a disagreement to his wife's interest, and implies it _to be 
his intention that it should not survive to her; but if he brings the ac
tion in the joint names of himself and his wife, the judgment is that 
t-hey both should recover ; so that the survidng wife, and not the re
presentati ,-e of tbe husband, is to bring the scire facias on the judgment. 
In 3 .litk. 21. Lord Hm·dwir:ke is reported to say, that at law, if the 
husband has recovered a judgment for a debt of the wife, and dies be
fore execution, the sun-iving; wife, not the husband's executors, is 
entitled. 
, These appear to be the general principles of the courts of la~v, 
respecting· the interest which the husband takes in, and the power 
giyen him over, the things in action of his wife ; but the- courts of 
equit y have admitted many very nice distinctions respecting· them. 

I. A settlement made before marriage, if made in consideration of 
the wife's fortune, entitled the representatiYe of the husband, dying in 
his wife's life-time, to the whole of her things in action; but it has 
been said that, if it is not made in consideration of her fortune, the 
surviYing wife will he entitled to the thiegs in action, the property of 
which has not been reduced [into his power] by the husband in his 
life-time ; so, if the settlement is in consideration of a particular part 
of her fortune, such of the thin gs in action, as are not comprised in 
that part, it has been said, sun-i,·e to the \Yife. See Pnr:. C!z. 63. 2 
VeTn. 502. Talb. 168. In the case of Blois v. Countess of HeTeford, 
(2 Ve1'1z. SOl.) a settlement was made for the benefit of the wife, but 
no mention was made of her personal estate ; it was decreed to belong; 
to the representative of the husband ; and it was then said, that in all 
cases where there was a settlement equiyalent to the wife's portion, it 
should be intended that he is to have the portion, though there is no 
agreement for that pmpose. See Eq . .lib1·. 69. 

2. If the husband cannot recoYer the things in action of his wife 
but by the assistance of a court of equity, the court, upon the princi
ple that he who seeks equity must do equity, " ·ill not gi,-e him their 
assistance to recoyer the property, unless he either has made a previous 
prO\·ision for her, or agrees to do it out of the property prayed for ; or 
·unless the wife appears in court, and consents to the property being 
:made oYer to him. 2 P. f.Vma. 641. 3 P. 1Yms. 12. Toth. 179. 2 
Ve=. 669. Neither will the court, where no settlement is made for the 
wife, direct the fortune to be paid to the husb<mcl, in all cases where 
~he does appear personally and .consent to it. 2 Vez. 579. It appears 
to be agreed, that the interest is always payable to the husband, if he 
1-naintains his wife. 2 Vez. 561, 562. yet where the husband receives a 
great part of the wife's fortune, and will not settle the rest, the court 
'rill not only stop the payment of the residue of he!' fortune, but will 
eYen pl'event his receiving the interest of the residue, that it n1ay ac, 
cumulate for her benefit. 3 Atk. 21. 

3. Volunteers and assignees under a commission of bankruptcy are, 
in cases of this natme, subject to the same equity as the husband; and 
are therefore required by the court, if they apply for its assistance in 
recovering the wife's fortune, to make a proper provision for her out 
of it. 2 .litk. 420. I P. Wms. 382. But if the husband actually as
sig·ns either a trust term of his "·ife, or a thing in aclion, for a valuable 
consideration, the court does not compel the assignee to make a pro-
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vision for the wife. 1 Vem. 7. See 1 Vem. 18. and Cox's P. 1¥ms. 
i. 459. in note, where Lord Thnrlo•w is reported to have said, in a case 
before him," that he did not find it any where decided that, if the hus
band makes an actual assig·nment, by contract, fol' a valuable considera
tion, the assignee should be bound to make any provision for the wife ; 
but that a court of equity has much greater consideration for an as
sig·nment actually made by contract, tl1an for an assignment made by 
mere operation of law ; for in this latter case, the creditol' should be 
exactly in the case of the husband, and subject precisely to the same 
equity in favour of the wife." 

4. But notwithstanding the uniform and earnest solicitude of the 
courts of equity, to make ,some provision fo1· the wife out of her for
tune, in those cases wh~re the husband, or those claiming under hint 
by act of law, cannot come at it without the assistance of those courts, 
still it does not appea1· that they have ever interfered to prevent its 
being paid the husband, or to inhibit him from recoyering it at law. 
2 Atk. 420. In Prec. C/1. 414. it is observed,that if the trustees pay 
the wife's fortune, it is without remedy. 

5. Money due on mortgage is considered as a thing in action. It 
seems to have been formerly understood, that as the husband could 
not dispose of lands mortg·aged in fee without the wife, the estate re~ 
maining in the wife carried the money along with it to h er and he1· 
representatives; but that as to the tntst and the absolute power of a 
term of years, there was nothing to keep a mortgage-debt, secm·ed 
by a term, from going to the husband's representatives : but this dis
tinction no longer prevails ; and it is now held, that though in the case 
of a mortgage in fee, the legal fee of the lands in mortg·age continues 
in the wife, she is but a trustee, and the tmst of the mortgage fol
lows the propet·ty of the debt. See 1 P. l'Vma. 4·58. 2 Atk. 207. 

6. If baron and feme have a decree for money in right of the 
feme, and then the baron dies, the benefit of the decree belongs to the 
feme, and not to the executor of the husband. This was certified by 
Hyde, Ch. J. and his certificate confirmed by lord chancellor. l Cha. 
Cas. 27. If the wife has a judgment, and it is extended upon an 
elegit, the husband may assign it without a consideration. So if a 
judgment be given in trust for a feme sole, who marries, and, by con
sent of her trustees, is in possession of the land extended, the hus
band may assign over the extended intet·est; and, by the same reasm~, 
if the feme has a decree to hold and enjoy lands until a debt due to her 
is paid, and she is in possession of the land under this decree, and 
marries, the husband may assign it without any consideration, for it is 
in nature of an extent. 3 P. T¥ms. 200. 

The above summary on this part of the law relative to baron and 
feme, is principally taken from the ingenious and laborious notes on I 
Inst. To which may be added the following miscellaneous observa\ 
tions. 

7. If a lease be conveyed by afeme sole, in trust for the use of her~ 
self, if she afterwards manies, it cannot be disposed of by the hus
band; if she dies, he shall not have it, but the executors of the wife. 
Md?"Ch, 44. See 2 Vem. 270. · 

If afeme, having a rent for life, takes husband, the baron shall have 
action of debt for the rent incurred during the coverture, after the 
death of thefeme. 1 Danv. 719. And anearsdue in the life-time of 
the husband. after his death shall survive to the wife, if she outlives. 
him, and her administrators after her death. 2 Lutw. 1151. A f rme_, 
lessee for life, Tendering rent, takes husband ancl di.es, the brzrrm sha.Jl 
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be charged in action of debt for the rent which was grown due durin~ 
the coverture, because he took the profits out of which the rent ought 
to issue. Keilw. 125. Raym. 6. 

If a feme co·vert sues a woman in the spiritual court for adultery with 
her husband, and obtains a sentence against her and costs, the husband 
may release these costs, for the marriage continues ; and ·whatever ac
crues to the wife during coverture belongs to the husband ; j!er Holt, 
Ch. J. on motion fm· prohibition. 1 Salk. 115. 

But if the husband and wife be divorced a mensa et thoro, and the 
wife has her alimony, and sues for defamation or other injury, and there 
l1as costs, and the husband releases them, this shall not bar the wife, 
for these costs come in lieu of what she hath spent out of her alimony, 
which is a separate maintenance, and not in the power of her husband. 
1 Roll. Rejz. 426. 3 Bulat. 264. l Roll . .libr. 343. 2 Roll . .libr. 293. 
1 Salk. 115. 

A legacy was given to afeme covert, who lived separate from her 
husband, and the executor paid it to the feme, and took het· receipt for 
it: yet on a bill brought by the husband against the executor, he was 
decreed to pay it ovel' again, with interest. l Venz. 261. 

If husband is attainted of felony, and pardoned on condition of trans
portation for life, and afterwards the wife b~comes entitled to an or
phanage share of personal estate, it shall not belong to the husband, 
but to the wife. 3 P. 1¥ms. 37. 

Tt·inkets and jewels given to a wife before marriage, become the 
husband's again by marriage, and are liable to his debts, if his ·personal 
estate is not sufficient. 2 .litk. I 04·. 

8. And as the husband may genet'ally acquire a property in all the 
personal substance of the wife, so, in one particular instance, the wife 
may acquire a property in some of her husband's goods, which shall 
remain to her after his death, and not go to his executors. These are 
called her jLm·aj7hernalia; which is a term borrowed from the civil 
Jaw, and is derived from the Greek, and signifies something over 
and above h~r dower. Our law uses it to signify the apparel and orna
ments of the wife suitable to her rank and degree ; and therefore even 
the jewels of a peeress, usually worn by her, have been held to be 
jmraj2/zernalia. JJfoor, 213. These she becomes entitled to at the 
death of her husband, over and aboYe her jointure or dower, and pre
ferably to all other representatives. Cro. Car. 343. 7. l Roll . .libr. 91 L 
2 Leon. 166. Neither can the husband deYise by his will such orna
ments or jewels of his wife; though, during his life, perhaps, he bath 
the power to sell or give them away. JVoy's Max. c. 49. 2 Comm. 436. 
But if she continue in the use of them till his death, she shall after
wards retain them against his executors and administrators, and all 
otber persons except creditors, where there is a deficiency of assets. 
I P. JiVms. 730. A1~d her necessary apparel is protected even against 
the claim of creditors. .Nay's 1Ylax. c. 49. 

That the wiclo·w's ftarajzlt~rnalia are subject to the debts, but prefer
red to the leg·acies of the husband ; and that the general rules of mar'
~halling· assets are applicable in giving effect to such priority, see not 
only l P. TiVms. 730. quoted above, but also 2 P. Wms. 544. 2 .lltk. 
104. 642. 3 .litk. 369. 393. 2 Vez. 7. See also C/za. Cas. 240. 1 C. 
R.27. . . 

In one place Rolle says, the wife shall have a necessary bed and ap
parel. I R_oll. _9 11. l. 20. See further on the subject of jzarajlherna
lia, Com. Dzg. tlt. Baron and Feme, (F. 3.) 
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V. If a feme sole indebted takes husband; her debt becomes that of 
the husband and wife, and both are to be sued for it ; but the husband 
is not liable after the death of the wife, unless there be a judgment 
ao·ainst both during the coverture. 1 Roll. Abr. 35 I. F. N. B. 120. 
'Vhere the1·e is judgment against a feme sole, who marries and dies, 
the baron shall not be charged therewith : though if the judgment be 
had upon scire facias against baron and feme, and then the feme dies, 
he shall be charged. 3 Mod. 186. In action brought ag·ainst ' a feme 
sole, if, pending the action, she marries, this shall not abate the action; 

. but the plaintiff may proceed to judgment and execution against her, 
according as the action was commenced. 1 Lit/. 'ill7. Trin. 12 liV. III. 
And if habeas c01jzus be brought to remove the cause, the plaintiff is to 
move for a jtrocedendo on the return of the habeas co1jtus : also the cou1·t 
of B. R. may refuse it, where brought to abate a just action. l 
Salk. 8. 

In general the husband is liable to the wife's debts, contracted before 
marriage, whether he had any portion with her or not ; and this the 
law presumes reasonable, because by the marriage the hi!sband ac
quires an absolute interest in the personal estate of the wife, and has 
the receipt of the rents and profits of her real estate during cover
ture ; also whatever accrues to her by her labour, or otherwise, during 
the coverture, belongs to the husband; so that in favour of creditors, 
and that no person's act should prejudice another, the law makes the 
husband liable to those debts with which he took her attached. F. 
N. B. 265. 20 Hen. VI. 22. b. Moor, 468. I Roll . .llb1·. 352. 3 
Mod. 186. 

If baron and feme are sued on the wife's bond, entered into by the 
feme before marriage, and judgment is had thereupon, and the wife 
dies before execution, yet the husband is liable ; for the judgment has 
altered the debt. 1 Sid. 337. 

If judgment be against husband and wife, he dies, and she survives, 
execution may be against her. I Roll .. llbr. 890. l. 10. 50. See 
ftost, X. 

Where a man marries a wido<Zv executTix, 15c. her evidence shall 
not be allowed to charge her second husband with more than she can 
prove to have actually come to her hands. Agreed jter cuT. Ab1·. Eq. 
Cas. 227. Hit. I719. 

D. confessed a judgment to F. who made his wife, the plaintiff, exe
cutrix, and died; she administered, and man·ied a second husband, and 
then, she alone, without her husband, ackno~uledged satisfaction, though 
no Teal satisfaction 'was made. The court held that this was not good, 
Sid. 31. 

A wife, administratrix, under seventeen, shall join with her husband 
in an action; jzer Twisden, J. Nlod. 297. 

If a feme executrix takes baron, and lze releases all action8, this shall 
be a bar dul'ing the coverture without question ; by the justices. Bro. 
Releases, ftl. 79. 

If a feme executrix take baron, and the baron jmts himself in arbit
?"ament for death of the testator, and award is made, anrl the baron dies, 
the feme shall be barred; jter tot. cur. Brooke says that from hence 
it seems to him, that the release of the baron without the feme is a 
good bar against the feme; quod conceditur, anno 39 H en. V. and 
therefore he excepted those debts in his release, otherwise they ,had 
~een extinct. Bro. Releases, ftl. 79. 

If a man marries an administratrix to a former husband, who, in het• 
widowhood, wasted the assets of her intestate, the husband is liable to 
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the debts of the intestate during the life of the wife; ancl this shaH b~ 
d_eemed a devastavit in him. Cro. Cm·. 603. 

YI. Every gift, grant, or disposition of goods, lands, or other thing 
whatsoever ; and all obligations and feoffments made by a feme covert, 
without her husband's consent, aee void. 1 Hen. V. 125. Fitz. Co~ 
ve1·t, 18 . 

The husband is obliged to maintain his wife in necessaries: yet they 
must be according to his degeee and estate, to charge him ; and ne~ 
cessaries may be suitable to a husband's degree of quality, but not to 
his estate; also they may he necessaries, but not ex nnessitatf, to 
charge the husband. 1 Mod. 129. 1 Nels • .libr. 354. If a woman 
buys things for her necessary apparel, though without the consent of 

' bcr husband, yet the husband shall be bound to pay it. Bro~vnl. 47. 
And if the wife buys any thing fo1· herself, childeen, or family, and the 
baron does any act precedent or subsequent, whereby he, shows his 
consent, h e may be chargeq thereupon. 1 Sid. 120. The expenses 
of afeme coveTt's funeral, paid by her father while bee husband had 
left her, and was gone abroad, deemed necessm·ies. H. Black. Rej1. 
90. Though a wife is very lewd, if she cohabits with her husband, he 
is chargeable for all necessaries for her, because he took her for bet~ 
te 1· for worse : and so he is if he euns away from. her, or turns her 
away : but if she goes a•way from !Le1· husband, then as soon as such 
separation is notorious, whoever gives her credit doth it at his peril, 
and the husband is not liable, unless he takes her again. 1 Salk. 119. 
See 1 Stm. 647. 706. and as to actions against femes coveTt having: 
eloped, See 2 Black. Rej1. 1079. 

If a man cohabits with a woman, allows her to assume his name, and 
passes her for his wife, though in fact he is not married to her, yet he 
is liable to her contracts for necessaries ; and therefore ne nnques ac~ 
coujlle is a bad plea in an action on the case for the debt of a wife; it is 
good only in dower or an appeal. Bull. N. P. 136. Esj1. N. P. 124·. 

Although a husband be bound to pay his wife's debts for her rea~ 
sonable provision, yet if she parts from him, especially by reason of 
any misbehaviour, and he allows her a maintenance, he shall never af~ 
te1· be charged with her debts, till a new cohabitation ; but if the hus~ 
band receive her, or come after her, and lie with her but for a night, 
that may make him liable to the debts. Pasch. 3 .linn. Mod. Cas. 147. 
171. If there be an agreement in writing between husband . and wife 
to iiYe separate, and that she shall have a separate maintenance, it shall 
hind .th em both till they both agree to cohabit again ; and if the wife 
is willing to return to her husband, she may; but it has been adjudg
ed, that the husband hath no coercive po"·er over the wife to force 
her, though he may visit her, and use all lawful means in order to a 
reconciliation. Jl!Iich. Geo. I. JJIJod. Cas. in L. & E. 22. 

Where there is a separation by consent, and the wife hath a sepa~ 
rate allowance, those who trust her, do it upon her own credit. 1 Salk. 
116. If a husband makes his "·ife an allowance for clothes, &c. which 
is constantly paid her, it is said he shall not be charged. l Sid. 109. 
And if he forbids particular persons to trust her, he will not be 
chargeable : but a prohibition in general, by putting her in the news• 
papers, is no leg·al notice not to trust her. 1 Vent. 42. 

It may now safely be assumed as a principle, that " where the hus· 
band and wife part by consent, and she has a separate maintenance 
from the husband, she shall in all cases be subject to her own debts." 
This was first finally decided and settled in the €ase of Ri~zgstead ,~. 
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Lady Lanesbo1·ough, M 23 Gco. III. and H. 23 Geo. III. where in 
actions against the defendant for goods sold she pleaded coverture ; 
and the plaintiff's replication " that she lived separate and apart from 
het· hnsb.:md, from whom she had a separate maintenance ; and so was 
liable to her own debts," was on demurrer holaen to be good : and 
plaintiff had judgment. In the above case the plea a,lso stated that the 
husb:md lived in Ireland, which being out of the process of the court, 
some stt·ess was laid on it in the decision ; but in the case of Bal"iuell 
v. BTooks, H. 24 Geo. III. it was decided as a general principle, that 
the husband was not liable in any case where the wife lived apart, al1(l 
had a separate maintenance : and this principle was recognised in Cor· 
bett v. P oelnitz, which follo\\-cd it. 1 T erm R.ejr. 5. 

It has been said, that when the husband and wife live apart, the wife 
must have a separate maintenance from the husband, in order to dis· 
charge him. 4· Bun·. 2078. But this opinion seems much shaken by 
that of Lord Mansfield, in 1 T enn R.ejr. 5-11. where he says, the cases 
(already mentioned) do not rest on one or two circumstances, but on 
the great jzTincijzle which the court has laic\ do\vn," that where a woman 
has a separate estate, and acts and receives credit as a feme sole, she 
shall be liable as such." A principle which extends further than th~ 
facts of any cases yet determined. And it seems that now a determi
nation in 12 Jl!Iod. 603. where coverture and the life of the husband in 
Ireland was given in evidence in an action against a woman who had 
traded for 12 years as a widow, is not law. 

The bm·on in an account shall not be charged by the receipt of his 
wife, except it came to his use. 1 Dan-u. 707. Yet if she usually re
ceives and pays money, it will bind him in equity. ./lb1·. Cas. Eq. 61. 
And why not in lavv, in an action for money had and received ? For 
goods sold to a wife, to the use of the husband, the husband shall be 
charged, and be obliged to pay for the same. Sid. 425. 

If the wife jiawn her clothes for money, and afterwards bor?'O'IUS mo
ney to Tedeem them, the husband is not chargeable unless he were con· 
senting;, or that the first sum came to his use. 2 S!w~u. 283. 

If a wife takes up clothes, as silk, &c. and jtawns t!Lem before made 
into clothes, the husband shall not pay for them, because they never 
came to his use; otherwise if made up and worn, and then pawned; 
jzer Holt, Ch. J. at Guildhall. 1 Salk. 118. 

A wife may use the goods of her husband, but she may not dispose 
of them : and if she takes them away, it is not felony, for she cannot 
by our law steal the goods of her husband ; but if she delivers them 
to an adulterer, and he receives them, it will be felony in him. 3 Inst. 
308. 310. 

If the baron is beyond sea in any voyage, and during his absence tlze 
'Wife buys necessaries, this is a good evidence for a jury to find that the 
baTon assumjl8it. Sid. 127. 

A husband who has abjured the realm, or who is banished, is thereby 
ci:'ilite1· moTtuus; and being· disabled to sue or be sued in right of his 
wife, she must be considered as a f eme sole; for it would be unreasona
ble that she should be remediless on her part, and equally hard on 
those who had any demands on her, that, not being able to have any re
dress from the husband, they should not have any against her. B1·o. 
BaTon and Feme, 66. Co. Litt. 133. 1 Roll. Rejz. 400. MooT, 85!. 
3 Bulst. 188. 1 Bulst. 140. 2 Vern. 104. 

In assumjzsit the defendant proved that she was married, and he:r: 
lmsb~ncl ali_ve in F_mnce, the plaintiff had judgment, upon which, as a 
vercl1ct agamst evidence, she moved for a new trial, but it was denied 7 

' ·--:- -· · -~ . . . -. -------------------------
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for it shall be intended that she was divorced; besides the husband is 
an alien enemy, and in that case, why is not his wife chargeable as <t 

feme soLe .2 1 Salk. 116. Dee1·Ly v. Duche88 of Mazarine. 
By the custom of London, if a feme covert trades by herself, in a 

trade with which her husband does not intermeddle, she may sue and 
be sued as afeme sole. 10 Mod. 6. 

But in such case she cannot give a bond and warrant of attorney to 
confess a judgment : and when sued as a feme sole, she must be sued 
in the comts of the city of London ; for if sued in the courts above, 
the husband must be joined. So the wife alone cannot bring an action 
in the courts above, but only in the city courts ; and this even though 
her husband be dead ; if the cause of action accrued in his life-time. 
4 Term Rejz. 361, 362. See tit. London. 

vVhere a married man is transported for any felony, &c. the wife 
may be sued alone, for any debt contracted by her, after the trans
portation. 1 Tenn Rejz. 9. 

VII. In some cases the command or authority of the husband, either 
express or implied, will privilege the wife from punishment, even for 
capital offences. And therefore if a woman commit bare theft or bur
glaTy by the coercion of her husband, (or even in his company, which 
the law construes a coercion,) she is not guilty of any crime, being 
considered as acting by compulsion, and not of her own will. 

But for crimes mala in se, not being merely offences against the laws 
of society, she is answerable ; as for murdeT and the like ; not only 
because these are of a deeper die ; but also since in a state of nature, 
no one is in subjection to another, it would be unreasonable to screen 
an offender from the punishment clue to natural crimes, by the refine
ments and subordinations of civil society. In t1·eason also, (the high
est crime which a member of society can, as such, be guilty of,) no 
plea of coverture shall excuse the wife : no presumption of the hus
band's coercion shall extenuate her guilt. 1 Hale's P. C. 47. And this 
as well because of the odiousness and dangerous consequence of the 
crime itself, as because the husband having broken through the most 
sacred tie of social community, by rebellion against the state, has no 
right to that obedience from a wife which he himself as a subject 
has forgotten to pay. 4 Comm. 28, 29. (But she shall not be consi
dered cruninal for receiving her husband, though guilty of treason, nor 
fo1· receiving another offender jointly with her husband. 1 Leach's Hawk. 
P. C. c. l. § 11. in note.) See tit. Accessa1·y. 

If also a feme commit a theft of he1· own voluntary act, or by the 
bare command of her husband, or be guilty of treason, murder or rob
be?·y, though in company with, or hy coercion of her husband, she is 
punishable. 1 Hawk. P. C. c. 1. § 11. The distinction between her 
guilt in burglary or theft and Tobbery, seems to be, that in the forme1·, 
if committed throug·h the means of her husband "she cannot know 
what property her husband may claim in the goods taken; 10 Mod. 
63." but in robbery the wife has an opportunity of judging in what 
~o1·t of1·ight the goods are taken. 1 Leach's Hawk. P. C. c. 1. § 9, in 
·note. 

If the wife receive stolen goods of her own separate act, without 
the privity of her husband, or if he knowing thereof, leave the house 

' and forsake her company, she alone shall be guilty as accessary. 22 
.!iss. 40. 1}att. 157. 1 Hale's P. C. 516. 

In intcnor misdemeanors also, another exception may be remarked ; 
th~t a wife may be indicted and set in the pillory with her husband, 
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for keeping a brothel ; for this is an offenc~ touchin.!!i the domes.tic 
economy ot· government of the house, in whtch the wtfe has a prm~ 
cipal share ; and is also such an offence as the law presumes to be ge
nerally conducted by the intrigues of the female sex. 1 Ha~uk. P. C. 
c. l. § I 2. I 0 lVlod. 63. 

Afeme covert generally shall answer, as much as if she were sole:, 
fot· any offence not capital against the contmon law or s~atute ; and if 
it be of such natm·e, that it may be committed by her alone, without 
the concutTence of her husband, she may be punished for it without 
the husband by way of indictment, which being a proceeding ground
ed merely on the breach of the law, the husband shall not be included 
in it for any offence to which he is no way privy. 9 Co. 71. 1 Ha~uk. 
P. C. c. l. § 9. See !Vloor, 813. Hob. 93. Nay, 103. Sav. 25. Cro. 
Jac. 482. 11 Co. 61. 

A feme may ' be indicted alone for a riot. Dalt. 447. For selling 
gin against the stat. 9 Geo. II. c. 23. Stra. 1120. Fot· recusancy. Id. 
ib. Hob. 96. 1 Sid. 4.10. 11 Co. 64. Sav. 25. For being a com· 
mon scold. 6 Mod. 213. 239. For assault and battery. Salk. 384. 
For forestalling. Sid. 410. For usury. Skin. 348. For barratry. 1 
Hawk. P. C. c. 81. § 6. See c. l. § I3. For a forcible entry. 1 Hawk. 
P. C. c. 64. § 35. For keeping a gaming-house. 10 Mod. 335. Keep
ing a bawdy•house, if the husband does not live with her. 1 Bac. 
:A.br. See ante. For trespass or slander. Kcilw. 6 J. Rolt . .l1b1·. 25 L 
Leon. 122. Cro. Car. 376. See 1 Ha~uk. P. C. c. !. § 13. in note . 

A man must answer for the trespasses of his wife : if afeme cove1·t 
slander any person, &c. the husband and wife must be sued for il,
ancl execution is to be awarded against him. 11 Rejt. 62. See 
post, X. 

Husband and wife may be found guilty of nuisance, batte1·y , &c. 10 
Mod. 63. 

If the wife incur the forfeiture of a penal statute, the husband may 
be made a party to an action or information for the same ; as he may 
be generally· to any suit for a cause of action given by his wife, and 
shall be liable to answer what shall be recovered thereon. 1 Haw k. 
P. C. c. I. 

For the punishment of fem es covert , see tit. F elony, T1·eason, &c. 

VIII. A wife is sub ftotcstate viri, and therefore her acts shall not 
bind her, unless she levy a fine, &c. when she is examined in private, 
whether she doth it freely, or by compulsion of her husband; if baron 
andfeme levy a fine, this will bar the feme: and whe1·e thefeme is exd 
amined by writ, she shall be bound; else not. 1 Dan-u . .l1.b1·. 708. See 
ante, IV. 

If a common recovel'y be suffered by husband and wife of the wife's 
lands this is a ha1· to the wife : for she ought to be examined upon the 
recovery. Pl. Com. 514. a. 10 Co. 43. a. 1 Roll. 347.1. 19. 

So if husband and wife are vouchees in a common recovery the re 
covery shall be a bar, though the wife be not examined; fot· though it 
be pwper that she be examined, yet that is not necessar}", and is fre 
quently omitted. 1 Sid. 11. Sti. 319, 320. 

A recovery, as well as a fine by a feme covert,, is g'6"od to bar her, 
because the ftrtecifte in the recovery answers the writ of covenant in 
the fine, to bring her into comt, where the examination of the judges. 
destroys the presumption of the law, that this is done by the Goercion 
of the husband, for then it is to be presumed they would have refi.tsetll 
her. 10 Co. 43. 2 Roll . .dbr. 395. 

VoL. I. N n 
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By the custom in some cities and boroughs, a bargain and sale by 
the husband aud wife, where the wife is examined by the mayor or 
other officer, binds the wife after the husband's death. 2 Inst. 673. 
And it seems that by stat. 34 Hen. VIII. c. 22. all such customary con
veyances shall be of force notwithstanding the stat. 32 Hen. VIII. c. 28. 
See ante, division IV. 

So by custom in Denbigh in TVales, a sunencler by husband and 
wife, where the wife is examined in court there, binds the ·wife and 
her heirs as a fine does; and this custom is not taken away by stat. 27 
Hen. VIII. c. 26. for it is reasonable and agreeable to some customs 
in England. Dyer, 363. b. ' 

So a sunender of a copyhold by husband and wife, the wife being 
examined by. the s eward, bincls the wife. Com. Dig. tit. Baron and 
Fem e, (G. 4·.) there cites Litt. 27 4. but which is to a different purpose. 

A wife is dis.i.bled to make contracts, &c. 3 Inst. 110. And if a mar
ried woman enters into a bond as f eme sole, if she is sued as feme sole, 
she may plead non est factum, and the coyerture will avoid her bond, 
1 Lilt . ./lbr. 217. A feme covert may pleud non assumjl.sit, and give 
coverture in evidence, which makes it no promise, &c. Raym. 395. 

In case money be clue to the husband by bill or bond, or for rent on 
a lease, and it is paid to the wife; this shall not pt·ejuclice him, if af
ter payment he publicly dis::tgrees to it. 19 Jac. I. B. R. 2 S!zejz . 
./lbr. 426. Contm, if she is used to recei,-e money for him, or if it 
can be proved the money paid came to his use. 

If a feme co-vert levies a fine of her own inheritance without her 
husband, this shall bind her and her heirs, because they are estop
ped to claim any thin_g in the land, and cannot be admitted to say she 
was co1,ert against the record: but the husband may enter and defeat 
it, either during the corerture, to restore him to the freehold he held 
jure uxoTis, or after her death to restore himself to his tenancy by the 
curLesy, because no act of a feme co-ve1·t can transfer that interest 
which the intermarriage has vested in the husband ; and if the hus
band avoids it during the coyerture, the wife 01' her heirs shall never 
after be bound b} it. Bro. tit . . Fines, 33. 10 Co. 43. Hob. 225. 7 Co. 
8. Co. Lit. 46. 

Leas· made by bm·on and feme, shall be said to be the lease of them 
beth, till the feme disagrees, \Y hich she c<Imot do in the life of the 
baron. B1·. /lgrennent,jll. 6. 

The examination of a feme co-vert is not always necessary in levy
ing of fines, because that being prO\·idecl that she may not at the in
stance of her husband make any unwary disposition of her property, 
it follows, that when the husband and wife do not take an estate by the 
fine, and part wiLh nothing, the feme need not be examined ; but 
where she is to convey or pass any estate 01' interest, either by her
self or jointly with her husband,, there she ought to be examined ; 
therefore if A. levies a fine come ceo to baron and feme, and they ren
dCl' to the conusor, the feme shall be examined ; so it is where she 
takes an estate by the fine rendering rent. 2 Inst. 515. 2 Roll . 
./ibr. 17. 

If baron andfeme by fine sur concessit, grant land to J. S. for nine~ 
ty-nine years, and warrant the said land to J. S. during the said term, 
and the baron dies, and J. S. is evicted by one that hath a prior title, 
he may ' thereupon bring covenant against the feme, notwithstanding 
she was covert at the time when the fine was levied. 2 Saund. 177. 
1 Sid. 466. S. C. l iliad. 290. 2 Keb. 684. 703. See tit. Fines. 
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If a husband disseise another to the use of his wife, this docs not 
make her a disseisoress, she having no will of het· own, nor ,,·ill any 
agreement of hers to the disseisin during the coverture, 1nake her 
guilty of the disseisin, for the same r eason: but her agt·eemcnt uft~r 
her husband's death ''"ill make her a disseisoress, because then she IS 

capable of giving her consent, and that mukes her tenant of the free
hold, and so subject to the remedy of Lhe disseisee. l Roll . .libr. 660. 
B1·o. Disseisin, 67. 

But if a feme cove1·t actuaJiy enters and commits a disseisin either 
sole or togethet· with her husband, then she is a disseisoress, because she 
thereby gains a wrongful possession; but such actual entry cannot be 
to the use of her husband or a stranger, so as to make them dissci
sors, because though by such entry she gains an estate, yet she has no 
power of tt·ansferring it to another. Co. Lit. 357. 1 Roll . .libr. 660, 
B1·o. Disseisin, 15. 67. See 8 Hen. VI. 14. cont. 

If the husband, seised of lands in right of his wife, m akes a lease 
thereof fot· years by indenture or deed poll, reserving; rent ; all the 
books agree this to be a good lease for the whole term, unless the 
wife, by some act after the husband's death, shows her dissent there
to; for if she accepts rent which becomes due after his death, the 
lease is thereby becom.e absolute and unavoidable; the reason whereof 
is, that the wife, after bet· intermarriage, being by law disabled to 
contract for, or make any disposition of, her own possessions, as 
having subjected herself and her whole will to the will and power of 
het· husb::md; the law therefore transfers the power of dealing and 
contracting for her possessions, to the husband, because no other can 
then intermeddle therewith, and without such power in the husband, 
they would be obliged to keep them in their own manurance or occu
pation, which might be greatly to the prejudice of both ; but to pre
vent the husband's abusing such powe r, and lest he should make 
leases to the prejudice of his wife's inheritance, the law has left her 
at liberty after his death, either to aflirm and nl.ake good such le~.se, 
or defeat and avoid it, as she finds it subsen"ient to her own interest; 
and this she may do, thoug·h she joined in such lease, unless made 
pursuant to statute 32 Hen. VIII. c. 28. See ante, iV. Bro . .licct'jzt• 
ance, 10. Bro. Leases, 24. Cro. Jac. 332. 2 And. 42. Co. Lit. 4,5, 
Plo7u. 137. C1·o. Jac. 563. Yelv. 1. C1·o. Eliz. 769. 
Husb~nd and wife make a lease for years, by indenture, of the " ·ife's 

lands, reserving rent; the lessee enters, the husband before any day of 
payment dies; the wife takes a second husband, and he at the clay ac
cepts the rents, and dies ; and it was h eld, that the wife could not uow 
avoid the lease, for by her second maniag·e she transferred hct· power 
of aYoiding it to her husband, and his acceptance of the rent binds 
her, as her own act before such marriage would have done; for he 
by the marriage succeeded into the power and place of the wife, a:1l'i 
what she might have done eithee as to affirming O\' avoiding such lease, 
before marriage, the same may the husband do after the marriage. 
DyeT, 159. 1 Roll . .libr. 475. l Roll. Rejz. 132. 

A redelivery by the wife after the death of her hmband, of a deed 
delivered by her during the covertme is a sufficient confil'mation of 
such deed, so as to bind h ee, without its being· re-executed or re-at
testecl-ancl circumstances alone may be equivalent to such rcdciive
ry though the deed be a joint deed by baron and feme affecting the 
wife's land ; and no fine levied. Co'lujl. 201. 

The husband being seised of copyhold lands in right of his ·wife in 
fee, makes thereof a lease for years not )Van·anted by the custom, 
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which js a forfeiture of her estate, yet this shall not bind the wife or 
her heirs after the husband's death, but that they may enter and avoid 
the lease, and thereby purge the forfeiture ; an4 the diversity seems 
between this act, which is at an end when the lease is expired or de. 
featetl by the entry of the lord, or the wife after the husband's death, 
and such acts as are a continuing detriment to the inheritance, as. 
wilful waste by the husband, which tends to the destruction of the 
manor ; so of non,payment of rent, denial of suit m· service ; for such 
forfeitures as these bind the inheritance of the wife after the hus
band's death ; but in the other case the husband cannot forfeit by 
this lease more than he can grant, which is but for his own life. ~ 
Roll. Rcjz. 344. 361. 372. Cro. Car. 7. C7·o. Eliz. 149. 4· Co. 27. 

A feme covert is capable of pu!'chasing, for such an act does not 
make the property of the husband liable to any disadvantage, and the 
husband is supposed to assent to this, as being to his advantage, but 
the husband may dis~gree ; and that shall avoid the purchase ; but if 
he neither agrees nor disagrees, the purchase is g-ood, for his con
duct shall be esteem'ed a tacit consent, since it is to turn to his ad
vantage; but in this ~ase, though the husband should agree to the 
purchase, yet after his death she may waive it, for having no will of 
her own at the time of the pmchase, she is not incl,ispensably bound 
by the contract; thet·efore if 'she does not, when under her own ma. 
nagement and will, by some act express her disagreement to such 
purchase, her heirs shall have the privilege of departing from it. Co. 
Lit . 3. a. · 

Jointress paying off a mortg·age was decreed to hold over till she 
or her executor be satisfied, and interest to be aJlowed her. Chmb. 
Cases, 271. . ' 

The husband g·ave a voluntary bond after marriage to make a join
ture of a certain value on his wife ; the husband, accordingly makes a 
jointure; the wife gives up the bond ; the jointure is evicted; the 
jointure shall be made good out of the husband's personal estate, 
there being no creditors in the case; anll the delivery up of the bond' 
by afeme co1J ert could no ways bind her interest. Vern. 427. ftl. 402. 

A f eme co·ve1·t agrees to sell her inheritance, ~o as she might have 
200!. of the money secured to her ; the land is so\d, and the money 
put out in a trustee's name accordingly ; this money shall not be 
liable to the husband's debts, nor shall any jzromise by the 7~~fe, to that 
:purpose, subsequent to the first original agreement, be binding in 
t hat behalf. 2 Vern. 64, 65. jll. 58. TTin. 16()8. 

It is a general rule that a f eme cove1·t, acting with respect to her 
separate property, is competent to act in all respects as if she were a 

f eme sole. 2 Vez. 190. i B1·o. C. R. 20. and see l Vez. 163. vVhere 
the wife, being a~lthorized by settlement to dispose of her separate 
estate, contractep to sell it, the court of chancery will bind her to a 
specific perfonitance. 1 Vez. 517. 1 Bro. C. R. 20. So the bond of 
a f :me covert , jointly with her husba\1d, shall bind her separate estate. 
1 Bro. C. R. 16. 2 Vez. 190. 

IX. In those cases where the debt or cause of action will sUI'vive to 
'!.he wife, th~ htlsband and wife a;·e regularly to join in action ; as in 
r ecovering ~lebts clue to the wife before marriag·e ; in action's relating 
to he1· floeehold or inheritance, or injuries done to the person of tlw 
wife. l Raf!, .llbr. 347. 2 Jlllod. 269. · 

But if afeme sole hath a rent~charge, and rent is in arrear, and she 
manics, and the baron dis trains fo1· this rent, and thereupon a rescous 
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is made," this is a tort to the baron himself, and he may have an action 
alone. Cro. jiliz. 439. O~:;en, 82. S. P. Moor, 584. S. C. 

So if afeme sole hath right to have common for life, and she takes 
husband, and she is hindered in taking the common, he may have 
an action alone without his wife, it being only to recove1· damages. 2 
Bulst. 14. 

But if ba1·on and feme are disseised of the lands of the feme, they 
must join in action for the recovery of this land. I Bulst. 21. 

The baron may have an action alone upon the stat. 5 Rich. II. st. l. c . 
. 2. for entering into the land of the feme ; trespass and taking charters 
of the inheritance of the feme ; quare imjzedit, b'c. But for personal 
torts they must join, though the baron is to have the damo.ges. 1 
Danv. 709. 1 Roll. Rejz. 360. The husband is to join in actions for 
battery to the wife ; and a wife may not bring any action for wrong to 
her without her husband. Co. Lit. 132. 326. An action for a battery 
on the wife, brought by husband and wife, must be laid to the damage 
of both. 2 Ld. Raym. 1209. For an injury done to the wife alone , 
action cannot be maintained by the husband alone, without her; but 
for assault, and debauching or lying with the wife, or for a loss and in
jury done to the husband, in depriving· him of the conversation and 
se1·vice of his wife, he alone may bring an action ; and these last ac
tions are laid for assault, and detaining, &c. the wife, jzer quod consor., 
tium amiait, t.1c. Cra. Jac. 538. See Yelv. 89. 

For taking any thing from the wife, the husband only is to bring the 
action, who has the property ; for the wife hath not the property. In 
pll casea 'Where the feme shall not ltave the thing recovered, but the hus
band only, /ze alone ia to bring the action. 1 Roll. Rejz. 360. except as 
above, &c. For a personal duty to the wife, the baron only may bring 
the action ; and the husband is entitled to the fruits of his wife's la
bour, for which he may bring quantum meruit. 1 Lilt . .!lbr. 227. 1 
.Salk. 114. In case, before marriage, a feme enters into articles con~ 
cerning her estate, she is as a separate person; and the husband may 
be plaintiff in equity against the wife. Prec. in Cltan. 24. 

Where the feme is adminiatratrix, the suit must be in both their 
names ; for, by the intermarriage, the husband hath authority to inter
meddle with the goods as well as the wife ; but, in the declaration, the 
granting administration to the feme must b~ set forth. Vide the Books 
of Entries, and Godb. 40. jzl. 44. 

In action for !J.OO(is 'lUlfich the feme hath as executrix, they must join
1 

to the end that the damages thereby recovered may accrue to her as 
executrix, in lieu of the goods. Went. Off. Ex. 207. 

In an action upon a tro·uer before marriage, and a conve1·aion after 
the baron andfeme ought to join ; for this action, as a trespass, disaf~ 
firms th~ property ; but the baron alone ought to Gring a rejtlevin, de
tinue, &c. for the allegations admit anq affi,rm a property in the feme at 
t he time of the marriage, which, by consequence, must have vested in 
the baTon. 1 Sid. 172. 1 Keb. 641. S. C. l Vent. 261. 2 Lev. 107. 
S. P. and that he may join the wife at h~s election. 

If .11. declares that the defendant, being indebted to him ttnd his 
wife, as executrix to one J. S. in consideration that .11. would forbear 
to sue him for three months, assumed, &c. and avers that he forbore 
and that his wife is stil~ ~live, the action is well ~aintainable by th; 
husband alone, for tlus 1s on a new contract, to which the wife 
is a stranger. Carth. 462. l Salk. 117. Ydv. 84. Cro. Jac. 110. 
S. P. . . 
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"Vhere a right of action doth accme to a woman before maniage; 
as where a bond is made to her and forfeited, the1·e, if she marry, she 
must be joined with the husband in an a,ction of debt against the obligor. 
o~ven, 82. 

In all actions 1·eal for the land of the wife, the husband and wife 
ought to join. R. I Bulst. 21. So, in actions personal for a chose in 
(lction, clue to the wife before coverture. 1 Roll. 347. l. 63. CTo. Eliz. 
537. Vide Com. Dig. 

In the civil law the husband and the wife are considered as two dis. 
tinct persons ; and may have separate estates, contracts, debts, and in
juries : j<tlld therefore, in our ecclesiastical courts, a woman may sue 
aucl be sued without her husband. 2 Roll. AbT. 298. See tit. Action. 

X. The husband is by law answerable for all actions for which his 
wife stood attached at the time of the coverture, and also for all torts 
and trespasses during coverture, in which cases the action must be 
joint against them both: for if she alone were sued, it might be a 
means of making the husband's property liable, without giving him an 
opportunity of defending himself. Co. Litt. 133. Doct. Placit. 3. 
2 Hen. VI. 4. 

If goods come to afeme covert by trove1·, the action may be brought 
against husband and wife, but the conversion may be laid only in the 
husband, because the wife cannot convert goods to her own use; and 
the action is brought against both, because both were concerned in the 
trespass of taking them. See Co. Litt. 35 L 1 Roll. Abr. 6. j1l. 7. 
Yelv. 166. JYoy, 79. 1 Leon. 312. Cro. Car. 254. 494. 1 Roll. Abr. 
348. But in debt upon a devastavit against baTon and feme executrix, 
it shall not be laid quod devastaverunt, for a feme cove1·t cannot waste. 
2 Lev. 145. 

An action· on the case ·was brought against bm·on and feme for re
taining and keeping the servant of the plaintiff, and judgment accord
ingly. 2 Lev. 63. 

If a lease for life or years be made to baron and f eme, reserving 
rent, an action of debt for rent arrear may be broug·ht against both; 
for this is fer the advantage of the wife. 1 Roll. Abf'. 348. 

If an action be brought against a hu_sband and wife, for the debt of 
the wife when sole, ~md the plaintiff recoyers judgment, the ca. sa. 
shall issue to take both the husband and wife in execution. Nioor, 704. 
But if the action was originally brought against herself when sole, and 
.pending the suit she marries, the ca. sa. shall be awarded against her 
only and not against the husband. C1·o. Jac. 323. Yet if judgment be 
recoYered ag·ainst a husband and wife for the contract, nay, even for 
the personal misbehaviour (Cro. Car. 513.) of the wife during her 
coverture, the ca. sa. shall issue against the husband only: which is 
(says Mr. J. Blackstone) one of the many great privileges of English 
wiYes. 3 Com. 414. See 3 TYils. 124. See tit. An·est, Bail, Execu
tion, Action, &c. But in an action ag·ainst husband and wife, for an 
assault by the wife, it was held that both may be taken in execution. 
1 TYils. 149. See Esj1inasse's N. P. 327. 

Where a woman before marriag·e becomes bound for the payment of 
a sum of money, and on her maniage separate prope1ty is settled on 
her, if the obligee can have no remedy against the husband, the wife's 
separate pr_operty is bound. But the oblig·ee must first endeavour to, 
n~cOV!!l' ag~nst the husband by Slling him. l BTo. c. R. 17. in note, 
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XI. If baron and feme are divorced causa adultaii, which is a divorce 
a mensa Ct t/z01·o, they Continue baTOn and feme : it is Otherwise in a 
divorce a 1Jinculo matrinwnii, which dissolves the marriage. 

The jeme, after divorce, shall re-ha ve the goods "Luhic!t she fwd befo1·e 
marriage. Bro. Co-vertu1·e, jzl. 82. D. 1S. f•l. 63. jzer Fitzherbert. 
Keihp. 122. b. j1l. 75. 

But if the husband had given or sold them without collusion before 
the divorce, there is no remedy; but if by collusion, she may aver the 
collusion, and have detinue fot· the whole, whereof the property may 
be known ; and as for the rest, which consists of money, &c. she shall 
sue in the spiritual court. Bro. Demignmcnt and DiiJorce, ftl. l. cites 
26 Hen. VIII. 7. "'" 

If a man is bound to a f eme sole, and after man·ies her, and after they 
are divorced, the obligation is 1'e-vi1Jed. Bro. CoiJe?·tuTe, jzL. 82. Be
cause the divorce being a 1Jinculo matrimonii, by reason of some pt·ior 
impediment, as precontract, &c. makes them never husband and wife 
ab initio; but if the husband had made a feoffment in fee of the lands 
of his wife, and then the divorce had been, that would have been a 
discontinuance as well as if the husband had died, because there 
the interest of a third person had been concerned, but between the 
parties themselves it will have relation to destroy the ' husband's title 
to the g·oods, and it proves no more than the common rule, 1Jiz. that 
relations will make a nullity between the parties themselves, but not 
amongst strangers. Ld. Raym. 521. Hit. 11 Wm. IIL 

If a man giiJes lands in taiL to ba·ron and feme, and they have issue, 
and after, diiJoTce is sued, now they have only frank tenement, and the 
issue shall not inherit. Bro. Tail et D ones, &c. j 1l. 9. 

If the baTon and f eme, jzurchase jointly and. aTe disseised, and the 
baTon releases, and after they are divorced, the feme shall have the 
moiety, though before the divorce there were no moietie s; for the di
vorce converts it into moieties. Bro. Demignment, jzl. 18. cites 32 
Hen. VIII. 

If baTon alien the ~vife's land, and then there is a divorce causa jzr£
conzractus, or any other divorce which dissolves the marriage a -vin
culo matrimonii, the wife during the life of the baron may enter by 
stat. 32 Hen. VIII. c. 28. Dyer, 13. j1l. 61. But iJide Lcl. Raym. 521. 

But if after such alienation and divorce tl;le bm·on dies, she is 1JUt to 
her cui in 1Jita ante diiJOTtium ; and yet the words of the statute are, 
that such alienation shall be void, but this shall be intended to toll the 
cui in vita. Mod. 58. jzl. 164. Pasch. 8 Eliz. Brought~n v. Con
'way. 

Divorce causa adulterii of the husband; afterwards the wife sues 
in the spirit~al court for a legacy ; the executor pleads the uleasc of 
the baron; the release binds the wife, for the 1Jinculum matrimonii con
tinues. CTo. Eliz. 908. Vide l Salk. 115. 

Holt held, that if feme COiJert, after . divorce a mensa et tho1·o, sues 
for a legacy, which, if recovered, comes to her husband, there the 
husband may release it, because there is no alimony : and if he may 
release the duty, he may release the costs. 1 Salk. 115. jzl. 4. S.C. and 
S. P. and see 1 Ve·rn. 261. 

A divorce was a mensa et thoro, and then the husband dies intestate. 
The wife, by bill, prayed as:;istance as to dower and administration, (it 
being granted to another,) and distribution. The master of the rolls 
bid het· go to law, to try if she was entitled to her dower, there being 
no impediment, and as to that dismissed the- bill; and as to the admi~ 
rtistration, the gram.ting that is in the ecclesiastical court; but the dis-, 

,I' 
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tribution more properly belongs to this court ; but since in that com•t 
she is such a wife as is not entitled to administration, he dismissed the 
bill as to distribution too, and said, if they could repeal that sentence, 
she then would be entitled to distribution. Cit. Prcc. Ill. 

In case of a divorce a m ensa et thoro the law allows alimony to the 
wife; which is that allowance which is made to a woman for her sup
port out of the husband's estate, being settled at the discretion of the 
ecclesiastical judge, on consideration of all the circumstances Of the case. 
And the ecclesiastical comt is the proper court in which to sue fot· 
alimony. Het . 69. This is sometimes called her esto11ers, for which, 
if the husband refuses payment there is (besides the ordinary process 
of excommunication in the ecclesiastical court) a writ at common Jaw 
de eato11eriis lwbendis, in order to recover it. 1 Le11. 6. It is generally 
proportioned to the rank and quality of the parties; but in case of 
an elopement and Jiving with an adulterer, the law allows her no ali~ 
mony. Co,wel. I In st. 235 . a. 12 R ejt. 30. 

A bill may be brought in chancery for a specific performance of a11 
agreement by the husband with a third person, fot· a separate mainte-o 
nance of the wife ; notwithstanding that alimony belongs to the spi· 
ritual court. Tr·eat . Eq. 39. 

The court of chancery has decreed the wife a separate mainte
nance out of a trust fund on account of the ~ruelty and ill·behaviom· 
of the husband, though there was no evidence of a divorce or agreeo~ 
ment that the fund in dispute should be so applied. 2 Vem. 752. And 
in another case the husband having quitted the kingdom, Lord Hm·d· 
wicke decreed the wife the interest of a trust fund till he should re
turn and maintain her as he ought. 2 Atk. 96. Yet in a subsequent 
case Lord I-lard~vicke observes, that he could find no decree to com
pel a husband to pay a separate maintenance to his wife, except upon 
an agreement between them, and even then unwillingly. 3 Atk. 547, 
And this latter opinion seems most reconcilable with principle ; for 
the case of a divorce flrojtter '8r.e11itium (see 2 Vern. 493.) may be con· 
sidered as an implied agreement ; and if there be an expt·ess or im
plied agreement, there seems no doubt but that courts of equity n\ay, 
t;",oncurrently "·ith the spiritual court, in proceeding upon it, decree a 
separate maintenance. f1Tood's Inst. 62. 2 Vern. 386. Guth v. Guth, 
MSS. The spiritual court, howeve-r, would be the mot·e proper juris~ 
,]iction if it acted in rem. Litt. Rejz. 78. 2 At/..:. 511. But if after an 
agreement between husband and wife to live separate, they appear 
to have cohabited, equity will consider the agreement as wai,,ed 
thereby, Fletc/w· v. Fle tcher, lklzdt. 1788. See Fonblanque's Treat • 
.Eq. 96, 97. 

Where, on a separation, lands are conveyed by the bm·on in trust for 
thefeme, chancery will not bar the feme from suing the baron in the 
t rustee's name, and a sunender ot· release by the baron shall not be 
made use of against the f eme. 2 Chan. Cas. 102. 

A woman Jiving sepat-ate ft·om her husband, and having a separate 
maintenance, contmcts debts. The creditors, by a bill irl. this court, 
may follow the separate maintenance whilst it conti)l.ues ; but when that 
~s. determi~1ed, and the husband dead, they cannot by a bill charge the 
JOmture w1th the debts ; by Lord Keeper North ; and the rather, be
cause the executor of the husband, who may have paid the debt, is no 
party. Ve1·n. 326. 

vVhere the husband, dtl.l'ing his cohabitation with the wife, makes 
her an allowance of s.o much a year for her expenses, if she out of 
her own good housewifery saves any thing out of it, tlus will be the 
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husband's estate and he shall reap the benefit of his wife's frugality ;_ 
because when he agrees to allow her a certain sum yearly, the end of 
the agreement is, that she may be pmvided with clothes and othc1· 
necessaries, and whatsoever is saved out of this, redounds to the hus
band; jzf'r Lord Keeper Finch. F1·er:m. Rej1. 304. 

A term was created on the maniag·e of A. with B. for raising 200!. 
a year for pin-money, and in the settlement A. covenanted for payment 
of it. There was an arrear of one yea1· at A.'s death, which was 
decreed, because of the covenant to be charged on a trust-csttlte, 
settlf'd for payment of debts, it being in arrear for one year only ; secus 
had it been in arrear for se,•eral years. Chan. Prec. 26. 

The plaintiff's relation (to ·whom he was heit·) allowed the wife 
pin-money; which being in an·ear, he gave her a note to this purpose ; 
I am indebted to my wife 100l. •which became due to her such a day ; 
after by his will he makes jzrovision out of his lands f or jwymcnt of all 
his debts, and all moneys which he o~ved to any jzerson ir; trust fo1· his 
•wife ; and the question was, whether tl:e lOOt. was to be paid within 
this trust ; and my Lord Keeper decreed not; for in point of law it 
was no debt, because a man cannot be indebted to his wife ; and it was 
not money clue to any in trust for her. H il. 1701. between Co1·mvatt 
and the earl of Montague. But qurere ; for the testator looked on this 
as a debt, and seems to intend to provide for it by his will. Ab1·. Eq. 
C'a. 66. 

Where the wife hath a separate allowance made bf'fou mm·riage, and 
buys j ewels ~vith the money arising thereout, they will not be assets 
liable to the husband's debts. C!Jan. Prec. 295. 

Where there is a provision for the wife's separate use f or clothes, if 
the husband finds her clothes, this ~vilt baT the •wife's claim ; nor is it 
material whether the allowance be provided out of the estate which 
was originally the husband's, or out of what was her own estate ; 
for in both cases her not having demanded it for several years together, 
shall be crmstnted a con sent .from he1· that he should Teceive it ; j1e1· 
Lord C. Macclesfield. 2 P. Wm s. 82, 83. 

So where SOl. a yea1· ~vas r esen;ed f o?· clothes and jn·ivate exj1enses, 
secured by a term fot· years, and ten years after the husband 
died, and soon after the wife died ; the executors in equity demanded 
soot. for ten years' arrear of tlus pin-money ; but it appearing that tile 
husband maintained her, and no j!roof that she eve?" demanded it, the claim 
was disallowed. 2 P. Wms. 341. 

BARONET. See PTecedence; Baron and Feme. 
BAR, or BARR, Lat. barra, Fr. baTTe.J In a legal sense, is a j1lea 

or peremptory exception of a defendant, sufficient to destroy the 
plaintiff's action. And it is divided into bar to common intendment, 
and bar special ; bar temjzora1·y, and j1e1j2etual ; bar to a common 
intendment is an o?"dinary or gene?"al bar, which usuallv is a bar to 
the declaration of the plaintiff; bar sjzecial is that which· is more than 
ordinary, and falls out upon some special circumstances of the fact, as 
to the case in hand. TeTms de L ey. 

Bar temjwrary is suc.h a bar that is good for the present, but may after
wards fail; and bar jle?jutuat is that which overthrows the action of the 
plaintiff for ever. Plowd. 26. But a plea in bar, not giving a full 
answer to all the matte1· contained in the plaintiff's declaration is not 
good. 1 Lilt. Abr. 211. If one be barred by a plea to the •writ or to 
t~e actio.n of the_ ·writ, he ~ay have the same writ again, or his 
nght action ; but If the plea m bar be to the action itself, and the 
plaintiff-is barred by judgment, &c. it is a bar for ever in j1cnonal 

VoL. I. 0 o 
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actions. 6 Rejz. 7. And a recovery in debt is a good bar to actio:q 
.on the case for the same thing; also a recovery on assumpsit in case, 
is a good bar in debt, &c. Cro. Jac. 110. 4 Rejz. 94. 

In all actions j1e1·sonal, as debt, account, &c. a bar is perpetual, and 
in such case the pat·ty hath no remedy, but by writ of error or attaint; 
but if a man is barred in a real action or judgment, yet he may have 
an action of as high a nature, because it concerns his inheritance ; as 
for instance, .if he is barred in a formedon in descender, yet he may 
have afonnedon in the remainder, c.:tc. 6 R ejz,. 7. It has been resolved, 
that a bar in any action real or personal by judgment upon demurrer, 
verdict, or confession, is a bar to that action, Ol' any action of the like 
nature for ever ; but, according to Pemberton, Ch. J. this is to be un
derstood, when it doth appear that the evidence in one action would 
rnaintaln the other ; fot· otherwise the court shall intend that the party 
hath mistaken his action. Skin. 57, 58. 

Bar to a common intent is good ; and if an executot· be sued for his 
testator's debt, and he pleadeth that he had no goods left in his hands 
at the clay the writ was taken out against him, this is a good bar to a 
common intendment, till it is shown that there are g·oods ; but if the 
plaintiff can show by way of replication, that more goods have fallen 
1nto his hands since that time, then, except the defendant allege a 
better bar, he shall be condemned in the action. Plowcl 26. Kitch. 215 . 
.{Jro. tit. Barre. 

There is a bar material, and a bar at large; bar material may be also 
called special bat•; as. when one, in stay of the plaintiff's action, 
pleadeth some particular matter, viz. a descent from him that was 
owner of the land, &c. a feoffment made by the ancestor of the plaintiff, 
or th.e like ; a bar at large is, when the defendant, by way of ex
ception, doth not traverse the plaintiff's title, by pleading, nor confess, 
nor avoi~l it, but only makes to himself a title in his bar. Kitch. 68. 
5 Hen. VII. 29. 

See tit. Abatement, Action, Judgment, and especially Pleading. 
This word Bar is likewise used fot· the place where serjeants and 

counsellors at Jaw stand to plead the causes in court; and where 
prisoners are brought to answer their indictments, &c. whence 
our lawyers, that are called to the bar, are term.ed barris~ers. 2~ 
Hen. VIII. c. 24. 

BARRASTER, BARRISTER, bar1'llsterias.J A counsellor learned 
in the law, admitted to plead at the bar, and there to take upon him 
the protection and defence of clients. They are termed jurisconsulti; 
and in other countries called licentiati in jll1·e; and anciently barristers 
at law were called ajzjzrentices of the law, (from the French ajzjZTendre 
to learn,) in Lat. aj1(wenticii juris nobiliores. Fo1·te.yc. The time be
fore they ought to be called to the bar, by the ancient orders, was eight 
years, now reduced to five ; and the exercises done by them, (if they 
were not callec) ex gratia,) were twelve, grand moots performed 
in the inns of c/zance1·y, in the time of the grand readings, and twenty-
fom petty moots in the term times, before the readers of the respective 
inns; and a barrister newly called was to attend the six (or four) 
next long vacations the exercise of the house, "Viz. in Lent and Summer! 
and was thereupon for those three (or two) years styled a vacation 
bm-riste1·. Also they are called utte·r ban-isters, i. e. pleaders ouster 
the bar, to distinguish them from benchers, or those that have been 
readers, who are sometimes admitted to plead within the. bar, as the 

··king, queen or prince's counsel are. . ' . r 



nARkA TOR_. 

'From the degrees of banisters and serjeants at law, (~ee tit. Ser• 
jeant,) some are usually select~d to be his majest~'~ counsel; the .two 
principal of whom are called h1s attorney and sohotor-general. fhe 
first king's counsel under the degree of serjeant, was Sir Francis flacon, 
who was made so honoTis causa, without either patent or fee; so that 
the first of the modem order, who are now the sworn servants of the 
crown with a standing salary, seems to have been Sir Francis No7·th, 
afterwards Lord Keeper to ChaTles II. These king·'s counsel must not 
be employed in any cause against the crown without special license, 
but which is never refused, and costs about 9!. A custom now prevails 
of granting letters patent of precedence to such barristers as the 
crown thinks proper to honour with that mark of distinction, ·whereby 
they are entitled to such rank and pre-audience as are assigned in theit• 
respective patents, sometimes next after the king's attorney-general, 
but usually next after his majesty's counsel then being. These, as 
well as the queen's attomey and solicitor-general, rank promiscuously 
with the king's counsel, and together with them sit within the bar ofthe 
respective courts; but receive no salaries and are not sworn, and there
fore are at liberty to be retained in causes against the crown. And all 
other serjeants and barristers indiscriminately, (except in the comt of 
common pleas, where serjeants only are admitted in term time,) may 
take upon them the protection and defence of any suitors whethe1· 
plaintiff or defendant. 3 Comm. 27, 28. 

A counsel can maintain no action for his fees; (Davis P.ref. 22. 
C. R . . '18.) which are given not as a salary or hire, but as a mere gra• 
tuity, which a barrister cannot demand without doing wrong to his re
putation. Davis, 23. 

In order to encourage due freedom of speech in the lawful de
fence of their clients, and at the same time to giye a check to unseemly 
licentiousness, it hath been holden, that a counsel is not answerable foe 
any matter by him spoken, relative to the cause in hand, and sug·gested 
i.n his client's instructions; although it should reflect upon the repu• 
tation of another, and even prove absolutely groundless ; but if he 
mentions an untruth of his own invention, or even upon instructions, 
if it be impertinent to the cause in hand, he is then liable to an action 
from 'the party injured. Oro. Jac. 90. And counsel gt1ilty of deceit 
or collusion, are punishable by stat. "ffTestm. I. 3 l!.d~u. I. c. 28. with 
imprisonment for a year and a day, and perpetual silence in the cout·ts ; 
~mel the latter punishment is still sometimes inflicted for gross misd~ 
meanors in practice. Raym. 376. 3 Comm. 29. 

Barristers who constantly attend the king's bench, t:tc. are to have 
the privilege of being· sued in transitory actions in the county of Mid· 
dlesex. But the court will not change the venue becai.lse some of 
the defendants are barristers. Stra. 610. See tit. Privilege. Pleas

1 
before they are filed, must be signed by a barriste1· or serjeant. See 
tit. Abatement, Pleading. See further tit. Counsellor, .llon-conjoTmi8 t8 , 

Oaths. · 
BARRATOR, or BARRETOR, Lat. ba1·ractat01·, Fr. barrateur.J 

A common mover of suits and quarrels, either in courts, ot· elsewhere. 
in the country, that is himself never quiet, but at variance with one 
or other. Lambard derives the word ba1Teto1· from the Lat. balatro a 
,,ile knave ; hut the proper derivation is from the Fr. ban·ateur, i.' e. 
a deceiver, and this agrees with the description of a common ban·etot 
in Lord Coke's Reports, viz. that he is a common mover and main
tainer of suits in disturban()e of the peace, and in taking and detaining 
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the possession of houses and lands, or goods by false inventions, &c. 
8 Rej1. 3-7. 

Howeve1· it seems clear that no general indictment, charging the de
fendant with being· a common oppressor, and disturber of the peace, 
and stirrer up of strife among neighbours is good, without adding the 
words common barretor, which is a term of art appmpriated by law to 
this purpose. 1 .ftfod. 288. 1 Sid. 282. Cro. Jac. 526. 1 Hawk. P . 
c. c. 81. § 9. 

A common ban·eto?· is said to be the most dangerous oppressor in 
the law; for he oppresseth the innocent by colour of Jaw, which was 
nu;de to protect them from oppression. 8 Reft. 37. No one can be a 
ba rreto1· in respect of one act only; for every indictment for such crime 
must charge the defendant with being communis barractator, and con
clude contm jzacem, b'c. And it hath been holden, that a rrian shall 
not be adjudged a ba?Tetor for bringing any number of suits in his own 
l'ight, though they are vexatious, especially if there be any colom for 
them; fol' if they prove false he shall pay the defendant costs. 1 Roll . 
./lbr. 355. S iliad. 98. 

A barn'ster at Jaw entertaming a person in his house and bring·ing 
several actions in his J)ame, where nothing was due, was found guilty 
of barTetry. 3 Jl!Iod . 97. An attorney is in no danger of being con
victed of barTetry, in respect of his maintaining another in a groundless 
action, to the commencing whereof he was no way p1·ivy. Ibid. A 
common solicitor, who solicits suits is a common barretor, and may 
be indicted thereof, because it is no profession in law . 1 Darru • 
../lbr. 725. 
, The punishment for this offence in a common person, is by fine and 

imprisonment: but if the offender (as is too frequently the case) be
longs to the profession of the law, a barretor who is thus able as well as 
willing to do mischief, ought also to be disabled from practising for the 
future. See the stat. 12 Geo. I. c. 29. under tit . ../ltto1·nies at Law. 4 
Comm. 134. and see stat. 34 Ed1u. III. c. 1. 1 Ha'tuk. P. C. c. 81. 

It seems to be the settled practice not to suffer the prosecutor to 
go on in the trial of an indictment of this kind, vvithout giving the de
fendant a note of the particular matters which he intends to prove 
against him ; for otherwise it would be impossible to prepare a defence 
ag·ainst so general and uncertain a charge, which may be proved by such 
a multiplicity of different instances. 5 Jviod. 18. 1 Lcl. Raym 490. 12 
1viod. 516. 2 ../ltk. 340. 1 Hawk. P. C. c. 8!. § 13. 

To this head may also be referred another offence of equal malig• 
nity and audaciousness, that of suing another in the name of a fictitious 
plaintiff; either one not in being at all, or one who is ignorant of the 
suit. This offence, if committed in any of the king's superior courts~ 
is left, as a high contempt, to be punished at their discretion. Hut in 
courts of a lower degree, where the crime is equally pernicious, but 
the·authoricy of the judges not equally extensive, it is directed by stat. 
S Eliz. c. 2. to be punished by six months' imprisonment, and treble cia· 
mag·es to the party injured. 4 Comm. 13-1. 

BARR.ATR Y, see I11 su rance II. 4. This term was applied to the 
obtaining l::ene:fices at Rome. Scotch Diet. 

BARHEL, barillum.J A measure of wine, ale, oil, &c. Of wine it 
contains the eighth part of a tun, the fourth part of a pipe, and the 
moiety of a hogshead; that is, thirty-one gallons and a half. Stat. 1 
Rich. III. c. 13. Of beer it contains thirty-six gallons; and of ale, 
thirty-two g·allons. Stats. 23 Hen. VIII. c. 4. 12 Ca1·. II. c. 23. TI1e 
assise of herring barrels is thirty-two gallons wine measure, containing 
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in every barrel usually a thousand full herrings. Stat. 13 Eliz. c. I!. 
The eel barrel contains thirty gallons. 2 He11. VI. c. 11. . 

BARRIERS, Fr. ban·ieres ; jeu de barres, i. e. jwlttstm.J A mll:rt1~l 
exercise of men armed and fighting together with short swords, wl.th~n 
certain bars or rails which separated them fmm the spectators ; 1t IS 

now disused here in England. Co'lvel. There are likewise bar1·ier 
to'iurts, Ol' places of defence on the frontiers of kingdoms. 

BARRISTER. See BARRASTER. 
BARROW, from the Sax. boerg, a heap of earth.] A large hillock 

or mount, raised or cast up in many parts of England, which seem to 
have been a mark of the Roman tumuli, or sepulchres of the dead. 
The Sax. beora was commonly taken for a grove of t1·ees on the top of 
a hill. Kmnet's Gloss. · 

To BARTER, from the Fr. bamter, or Span. bamtar, ci1·cumvenire.] 
To exchange one commodity for another, or truck wares for wares. 
Stat. I Rich. III. c. 9. Because probably they that exchange in this 
manner do endeavour, for the most part, one to overreach and circum
vent the other. So bartery the substantive in stat. 13 Eliz. c. 7. of 
Bankruj1ts. 

BARTON or BERTON, a word used in De·vonshire for the de
mesne lands of a manor ; sometimes the manor house itself, and in some 
places for out houses and fold yards. In the stat. 2 and 3 Ed7v. VI. c. 12. 
barton lands and demesne lands, are used as synonyma. Blount says 
it always signifies a farm distinct from a mansion-and be1·tonmii were 
farmers, husbandmen that held bartons at the will of the lord. In the 
west, they called a great farm a berton or barton ; and a small farm, a 
living. Blountin v. Barton and Be1·ton. 

BAS CHEV ALlERS, Low or inferior knights by tenure of a base 
military fee ; as distinguished from bannerets, the chief or superior 
knights ; hence we call our simple knights, viz. knights bachelors, 
~a8 chevaliers. Kennel's Gloss. to Paro'ch. Antiq. 

BASE COURT, Fr. cour basse.J Is any inferior court, that is not of 
record, as the court baron, &c. Kitch.fol. 95, 96. 

BASE ESTATE, Fr. bas estat.J Or Base Tenure. That estate 
which base tenants have in their lands. And ba8e tenants, according 
to Lamba1·d, are those who perform villenous services to their lords; 
but there is a difference between a base estate and villenage ; for to hold 
in pure villenage is to do all that the lord will command him ; and if 
a copyhholder have but a base estate, he not holding by the performance 
of every commandment of his lord, cannot be said to hold in villenage. 
See Kitch. 41. This Diet. tit. Tenures. 

BASE FEE, Is at tenure in fee at the will of the lord, distinguished 
from socage free tenure; but Lord Coke says, that a base fee, or quali
fied fee, is what may be defeated by limitation, or on entry, &c. Co. 
Lit. I. 18. Bassa tenura, or base tenure, was a holding by villenage, 
~r oth~r customai:Y. service,. opposed to alt:z tenum, the higher ten me 
m cajnte or by m1htary service, &c. See tit. Tenure, Tail. 

BASE INFEFTMENT, Is when the vassal disposes lands to be 
holden of himself. Scotch Diet. 

BAS VILLE, The suburbs or inferior town, as used in Fmnce. 
BASELS, basselli, A kind of coin abolished by King Hen. II. anno 

1158. Hollingshed's Citron. p. 67. 
BASELARD, or BASILLARD, in the stat. 12 Ricfl. II. c. 6. 

signifies a weapon, which Mr. Sjzeight, in his exposition upon 
Chaucer, calls twgionem vel siwm, a poniard. Knighton, lib. 5. 
p. 273!. 
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BASILEUS, A word mentioned in several of our historians signi· 
fying King, and seems peculiat· to the kings of England. Monasticon, 
tom. 1. p. 65. Ego Edgar totius .llnglit£ basileus confirmavi. In many 
pln.ces of the Nlonasticon this word occurs ; and also in Ingulj1hus, 
iVIabnrsbury, Mat. Paris, Hoveden, b'c. 

BASKET -TENURE of lands. See Canestellus. 
BASNETUM, A basnet, or helmet. , . 
BASSINET, A skin with which the soldiers covered themselves. 

Blount. 
BASTARD, bastm·dus; fancifully derived from the Greek; but 

more truly from the Brit. Bastaerd, nothus, sjzurius; or according to 
Sj1rlman from the German, bastart-bas low, and sta1·t risen, Sax. 
steort ; as up-start, homo novus suddenly risen up.] One whose fathe.t· 
and mother were not lawfully married to each other, previous to his 
birth; or as it has been seemingly more incorrectly phrased, "one 
bom out of lawful wedlock." ' 

I. I. T¥/w are bastards, and of their incapacities. 
2. Of the trial of bastardy. 

II. l. Of the case of infant bastards, their maintenance and jl1'o
tection. 

2. Of the murder of iPfant bastards. 

I. I. A bastard by our English Jaws, is one that is not only begottent 
but bom out of lawful matrimony. The civil and canon Jaws do not 
allow a child to remain a bastard, if the parents afterwards interma!Ty; 
and herein they differ most materially from our Jaw; which though 
not so strict as to require that the child shall be begotten, yet makes 
it an indispensable condition to make it legitimate, that it shall be bo1·n 
after lawful wedlock. l Comm. 454. 2 Inst. 96, 97. 

Blackstone observes, that the reason of om· English law is surely 
much superior to that of the Roman, if we consider the principal end and 
design of the marriage contract taken in a civil light. He then recapitu
lates several motives, which he concludes we may suppose actuated the 
peers at the parliament of Merton, when they refused to enact that 
children born before marriag·e should be esteemed legitimate. 1 Comm. 
456. And see I Inst. 244. b. and 245. a. in the notes. 

If a man marries a woman grossly big with child by another, and 
within three clays after, she is delivered, the issue is no bastard. l 
Danv . .llbr. 729. If a child is born within a clay after the marriage 
between parties of full ag·e, if there be no apparent impossibility that 
the husband should be the father of it, the child is no bastard, but sup
posed to be t11e child of the husband. l Roll . .lib1·. 358. 

As all children born before matrimony are bastards; so are all 
children born so long after the death of the husband, that by the usual 
course of gestation they could not be begotten by him. But this being; 
a matter of some uncertainty, the law is not exact as to a few days. 
Cro. Jac. 451. See 1 Inst. !23. b. in notes l and 2. where the time 
of gestation as connected with this question is inquired into at great 
length, and with exquisite - nicety and accuracy. On the whole it 
appears that what is comm.only considered as the usual period is forty 
weeks, or 280 days. But though the child is born some time after, 
it only affords fzresumfttion, not proof of illegitimacy. The information 
of the late celebrated anate>mist, Dr. Hunter, is also given, from 
which we learn, 1. That the ushal pe~·iod i:> nine calencla1· months;.-
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(from 270 to 280 days;) but there is 1Je1·y commonly a differe~ce of one, 
two or three weeks. 2. A child may be born alive at any tune, from 
thr~e months, but we see none born with powers of coming to manhood, 
or of being reared before seven calendar months, or near that time ; 
at six months it cannot be. 3. The doctor said he had known a woman 
bear a living child in a perfectly natural way, fourteen days later than 
nine calendar months : and he belie7Jed two women to have been de~ 
livered of a child alive, in a natural way, above ten {:alendar months 
from the hour of conception. 

This case of birth of children after the death of the husband, 
gives occasion to the writ de 7Jentre insjziciendo. See tit. Ventre In· 
sjziciendo. 

But if a man dies, and his widow soon after marries again, and a 
child is born within such a time, as that by the course of natm·c it 
might have been the child of either husband, in this case he is said 
to be more than ordinarily legitimate, for he may when he arrives to 
years of discretion, choose which of the fathers he pleases. 1 Inst. !h 
For this reason by the ancient Saxon Jaws, in imitation of the civil law, 
a widow was forbidden to mP.rry for twelve months. Ll. Ethel . .11. D. 
1008. Lt. Canut. c. 7 I. 1 Comm. 456, 457. See l Inst. 8. a. in note 
7. where it is said, " Brooke questions this doctrine, from which it 
seems as if he thought it reasonable that the circumstances of the case, 
instead of the choice of the issue, should determine who is the father." 
See Bro . .!lb1·. Bastardy, p. 18. Palm. 10. See further, 1 Inst. 123. 
b. in note I. where additional authorities are cited, to show that in this. 
case a jury ought to decide on the question, according to proof of the 
woman's condition. 

Children born during wedlock, may also in so.me circumstances be 
bastards. As if the husband be out of the kingdom of England, (or 
as the law somewhat loosely phrases it, extra quatzwr mm·ia,) for 
above nine months, so that no access to his wife can be presumed, her 
issue during that period shall be bastards. l Inst. 24·4. But generally, 
during the coverture, access ofthe husband shall be presumed, miless 
the contrary can be shown. Salk. 123. 3 P. Wms. 276. Stra . 925. 
vVhich is such a negative as can only be proved by showing him to be 
elsewhere; for the general rule is ftnesumitur jzro legitimatione. 
5 Rep. 98. See also I Inst. 126. a. in note 2. and as to these phrases 
infi·a (or more classically intra) and extra, quatuor maria, see some in
complete notes in 1 Inst. 108. a. note 6. and 261. a. note I. Although 
~feme covert may on a question of bastardy give evidence of the fact 
of criminal conversation, yet she shall not be admitted to prove the 
non-access of her husband. Annal. 79. 

There are determinations by which it appears that the child of a 
married woman may be proved a bastard by other circumstantial evi~ 
dence than that of the husband's non-access. 4 Te1·m Ref!. 251. 356. 

In a divorce a mensa et thoTo, if the wife has cbildren, they are 
bastards ; for the law will presume the husband and wife conformable 
to the sentence of separation, unless access be proved ; but in a vo~ 
luntary separation by ag-reement, the law will suppose access unless the 
negative be shown; and the children, ftrima facie shall not be es
teemed bastards. Salk. 123. In case of divorce in the spiritual court 
a vinculo matTimonii, all the issues born during the coverture are 
bastards; because such divorce is always upon some cause, tha.t 
rendered the marriage unlawful and null from the beginning. t' 
7.'tst. 23.5. 
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If a man or woman marry a second wife or husband, the first being 
living, and have issue by such second wife or husband, the issue is a 
basta1·d. See Bott . (ed. 1793. by Canst.) 397. j1l. 521. Before the 
statute 2 and 3 Ed~u . VI. c. 21. one was adjudged a bastard, quia filiu s 
sacerdotis. 

A man hath issue a son by a woman before maniage, and afterwards 
m arries the same woman , and hath issue a second son born after the 
m arriage ; the fi1·st of these is termed in law a bastanl eigne, and the 
second a mulieT, or mulie1· ftuisne ; by the common law, as hath been 
said, such bastm·d eig ne is as incapable of inheritin g as if the father and 
m other had never mar ried; but yet there is one case in which his 
i ssue was le t into the succession, and that was by the consent of the 
lord and p erson legitimate ; as if upon the death of the father the 
bast an! eigne enters; and the mulier during his whole life never disturbs 
l1im, he cannot upon the death of the bastard eigne enter upon 
his issue. Lit. sect. 399. Co. L it. 245. 

T o e xclude the mulier from the inheritance, there must not only be 
an uninterrupted possession of the bastm·d eigne during his life, but a 
descent to his issue. Co. L it . 244. 1 R oll. A bT. 624. See 2 Comm. 
C· 2. § 5. 

No man can bastardize another after his death, that was a mulier by 
th e laws of hol y church, and who carri ed the reputation of legitimate 
during his life ; for a man must be bastardized by the rules of the 
civil or common law ; by the rules of the civil law, this person is by 
supposition legitimate; and if the common law be m ade the jt!dge, 

- h e cannot be bastardized: for it is a rule of common law, that a 
p ersonal defect dies \\'ith the person, and cannot aft er his death be 
obj ected to his successor that represents him ; and this rule of law 
was taken from the humanity of the ancients, which would not allow 
the calumny of the dead ; as also from an important reason of con
venience, for pedigrees are often derived th1·ough several persons, 
concerning whom there remains little knowled ge or remembrance of 
any thing·, but only of their being ; and therefore it were an easy 
matter to throw on them the aspersion of bastardy by any forged 
evidence, which cannot be confronted by opposite proof; and so it is 
fit to limit a time in which all proofs of bastard~ are to be disallowed. 
7 Co. 4·4. J enk. Rej~. 268. 1 Bro~unl. 42. Co. L it . 33. a. Lit. sect. 
399, Co. Lit . 245 . 

In the case of P ride v. The E arls of B ath and Jlllontague, it was 
l1eld that the rule that a person shall not be bastardized after his death, 
is only good in the case of bastard eigne and mulier j1uisne. 1 Salk. 
120. 3 L e11 . 410. , 

If there be an apparent impossibility of procreation on the part of 
the husband , natural or accidental, as in case of the husband being only 
eight year s old, or disabled by disease, there the issue of the wife 
shall be a bastard. 1 Inst . 244. 

The ri ghts of a bastard are very few, being only such as he can 
acquire, for he can inheTit nothing, being looked upon as the son of 
nobody, and som etimes called filius nullius, sometimes fili us ftojmli. 
Fo?"tesc. de. L t. c. 40. Yet he may gain a surname by reputation, 
though he has none by inheritance . 1 I nst. S. 123. 6 Co. 65 . 

Where a r emainder is limited to the eldest son of Jane S. whether 
legitimate ot· illegitimate, and she hath issue, a bastard shall take 
this r emainder , because he acquires the denomination of her issue by 
b eing born of her body ; ar.d so it was never uncertain, who was de
signed by this remainder. N oy , 35. 
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. lf' parents are married and afterwards divorced, this gives the issue 
the reputation of children : and so doth a subsequent marriag·e of the 
parents. 6 Co. 65. Hugh's Abr. 363. 

If a man, in consideration of natural affection and love, covenants 
to stand seised to the use of a bastard, this is not good ; fol' he is not 
de sanguine jwtris; but it is said that a woman may giv·e lands in 
frank ,marriage with her bastard, because he is of the blood of the 
mother; but he hath no father, but from reputation only. Dyer, 374-. 
And. 79. 6 Co. 77. .Noy, 35. 

A court of equity will not supply the want of a surrender of a copy~ 
hold estate, in favour of a bastard, as it will for a legitimate child. 
P1'ec. Chan. 475. 

The incapacity of a bastard consists principally in this, that he 
cannot be heil' to any one, neit11e!' can he have heirs but of his own 
body ; for being as was befot·e said nullius filius, he is therefore of ki11 
to nobody, and has no ancestor fl'om whom any inheritable blood can be 
derived. But though bastards al'e not looked upon as children to any 
civil purposes, yet the ties of nature hold as to maintenance, and many 
other purposes; as particula!']y that a man shall not man-y his bastard 
sister or daughter. 3 Salk. 66, 67. Ld. Raym. 63. Comb. 356. And 
see jwst, II. 

A bastard was, in strictness of law, incapable of holy orders, and 
though that wel'e dispensed, yet he was utterly disqualified from. hold~ 
ing any dignity in the church. Fortesc. c. 40. 5 Ref!. 58. But this 
doctrine seems now obsolete ; and there is a very ancient decision. 
that a felon should have the benefit of clergy, though he were a bas~ 
tarcl. Bro. Clergy, 20. In all othet· respects, therefore, except those 
mentioned, there is no distinction between a bastard and another man, 
1 Comm. 459. 

A bastard may be made legitimate, and capable of inheriting by the 
transcendant power of an act of padiament, and not otherwise ; 4 
Inst. 36. as was done in the case of John of Gaunt's bastard chil· 
dren, by a stat. of Rich. II. 1 Comm. 459. 

2. Bastardy, in relation to the several manners 0f its t1·ial, is disj 
tinguished into general and special bastardy. 

Till the stat. of Merton, 20 Hen. III. the question, whether born be• 
fore or after marriage, was examined before the ecclesiastical judge-, 
and his judgment was certified to the king or his justices, and the 
king's court either abided by it or rejected it at pleasure. But after 
the solemn protest made by the barons at Merton, against the intro
duction of the doctrine of the civil and canon Jaw in this respect, sfte
ciaL basta1-dy has been always triable at cori:nnon law; and genemt bas
tardy alone has been left to the judgment of the ecclesiastical judge, 
who in this case agrees with the temporal. 2 Inst. 99. Reeves' 
Hist. Eng. La~v, 85. 201. And see 1 Inst. 126. a. note 2. and 245. a. 
note l. 

Geneml bastardy, tried by the bishop, in its notion contains two 
' things. 1st. It shouid not be a bastard made legitimate by a subse
quent marriage. 2dly. That it should be a point collateral to the ori· 
gina! cause of action. I RoLl. Abr. 361. 

Formel'ly bastards had a way in such issues to trick themselves into 
legitimation ; for they used to bring feigned actions, and get suborned 
witnesses before the bishop to prove their legitimation, and then got 
the certificate returned of record ; and after that their legitimation 
could never be contested; for being returned of record as a point 
adjudged by its proper judges, and remaining <~.mong the m~morials 

VoL. I. P p 
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of the conrt, all persons were concluded by it; but this created grea~ 
inconveniences, as is taken notice of in the pre2.mble of stat. 9 Hen . 
VI. c. 11.- in the case of several persons of quality ; for the evidence 
of the contrary parties concerned were never heard at the tt·ial, and 
yet their interest was concluded: to remedy this inconvenience with
out altering the rules of law, it was enacted, that, befo1·e any writ to 
the bishop, ther e shou ld be a pl'Oclaination made in the court, where 
the plea depends, and after that, the issue should be certified into chan
cery, where proclamation should be made once in every month for 
three months, and then the chancellm· should _certify to the court 
where the plea depends , and aftenvai~ds it shall be again proclaimed 
in the same cout·t, that all that are concerned-.1ay go to the ordinary to 
make their allegations;. and without these circumstances, any writ 
g nmted to the ordinary, and all proceedings thereupon, shall be utter
ly void. 1 Roll. Ab1·. 36 1. 

If the ordinary ce rtify or tJ)' bastardy without a ' :n-it from the king's 
temporal courts, it is Yoid; for the spiritual jurisdiction within these 
kingdoms is derived from the kin g·, and therefore h ml!lst be exercised 

-in the manner the king hath appointed ; for it wou·ld be injurious if 
they should declare legitimation where the rights of inheritance 
are so nearly concerned, without any apparent necessity. l Roll. Ab1·. 
36 }. 

The certificate must be und er the seal of the ordinar-v, and not 
under the seal of the commissary only: for the command. is to the 
bishop himself to ce rtify} and therefore the execution of the com
mand must appear to !Je by the bishop in proper person . 1 Roll. Abr. 
362. 

If a man be certified bastard, this binds perpetually, though the
person so adjudged a bastard is not party to the action, for all persons 
are estopped to speak again:ot the memorial of any judicatory ; because 

. the act of the public judicatory under which any person lives, is his. 
0wn act ; and were h e not thus bound, there might be contradiction i11 
Gce rtificates . 1 Roll. Ab1·. 362. 

If a man be certifi ed bastard, that doth not hind a st1·ang·e1' tili re
turned of record, because it is no judicial act till recgrcled in the place 
appointed to record such transacti.ems ;. nor doth it bind the party to 
the a€tiou till judgment thereonr because if he avoid the action he 
ayoids all consequences of the action ; and thei,efore if the defendant 
be certified bastard by the ordinary, yet if the plaintiff be nonsuit 
they cannot go on to trial, and w the bishop's r.ertificate neveF appears 
ef I'ecord, and therefore is not binding. L Roll. Ab1·. 3.62. 

1£ a !11Cl.n be certified mulie1·,. no m an is estopped to bastardize himr 
~or thoug h be may be a mulie,- by the spiritual law~ yet he may be a 
bastard by our Jaw; and therefore any man, notwithstanding the cei'
tifi.cate, may plead the issue of special bastardy. I Roll. Ab1·. 362. 

8j1.ecial bastm·dy is two fold : 1st. \ ·Vhere the bastardy is the .gist o£ 
~h e action, and the material part of the issue. 2dly. vVhere those are 
tmstal'ds by the common law that are muliers by the spiritual law. l 
J'{er:v Ab r . 3-14. Co. L it. 134. I Roll. 367. Ho!J.. 117. 

If a man receives any temporal damage by being called a bastard, 
and b.!'jn gs his action in the temporal courts, and the defendant justi
:fi es that the p laintiff is a bastard, this mnst be tl'ied at common law~ 
and net by writ to th v bishop; for otherwise you suppose an action 
brought in a court "·hich hath not a capacity to try the cause of ac
tion. ! Bro'iunt. 1. H~b. 179. Godol. 4·79. Co. Ent. 2.9 •. 
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If it be found by an assise taken at large, that a man is a bastard, 
the temporal courts are judg·es of it ; for the j1.1ry cannot be estop1;ed 
t o speak tmth which may fall within thei1· own knowledge, and :vn~\.t 
they find becomes the record of the temporal courts, and so \rttlun 
their conusance. B1·o. Basta1·dy, 97. 

II. 1. By stat. 18 Eliz. c. 3. (and see stat. 3 Cm·. I. c. 4.) two justi~es 
()f peace may make an order on the mother or rejmtedfat~ter of a 
bastard to maintain the infant by weekly payments or othenVlse : and 
if the party disobey such order, he or she may be committed to ~aol, 
until they give security to perform it ; or to appear at the sesswns. 
By stat. 7 Jac. I. c. 4. § 7. the justices may commit the mo~her of a 
bastard, likely to become cha1·geable, to the house of correctwn for a 
year; or for a second offence, till she give security for her. good be
haviour. By stat. 13 and 14 Cm·. II. c. 12. § 19. if the putanve father 
or lewd mother run away from the parish, the overseers m ay, by 
authority of two justices, seize, and by order of the sessions, sell the 
effects of the father or mother to maintain the child. By stat. 6 Geo. 
II. c. 31. the mother of a bastard may, bej'o1·e or aft er it is born, swear 
it to any person; and the putative fath er shall then on application by· 
the oversee r of the parish be apprehended and committed; unless he 
give security to indemnify the parish; or to appear at the next ses
sions : but if the woman die or marry before delivery, or miscany, or 
prove not to be with child, the reputed father shall be discharge~!. 
Any justice near th e parish, on application of the reputed fathe r m 
custody, shall summon the overseer to show cause against his being 
discharged ; and if no order be made, in pursuance of stat. 43 Eliz. c, 
2. (for the maintenance of the child) within six weeks after the wo
man's delivery, he shall be discharged. By the said stat. 6 G eo . II. c. 
31. § 4. it is expressly provided that "it shall not be lawful for the justice 
to send for any woman before she shall be delivered, or for a month 
after, in order to be examined concerning her pregnancy ; o1· to com
jzel any woman before her delivery to answer any question relating to 
her pregnancy." By stat. 13 Geo. III. e. 82. § 5. bastards born in anr 
licensed hospital for p1·egnant women, are settled in the parishes to 
which thei1· mothers belong. And the like provision is made by stat, 
20 Geo. III. c. 36. § 2. as to bastards born in houses of industry. 

The putative father of a bastard, although no legal relationship sub
sists between them, is so far considered as its natural guardian, as to 
be entitled to the custody of it, fot· its maintenance and education ; 2 
Stra. 1162. and therefore while 11nder· his care and p1·otection, and. 
not likely to become chargeable to the parish, the parish officers have 
no concern with it. 1 llfod. 43. 1 Sid. 4·44·. Under the marriage act, 
stat. 26 Geo. II. c. 33. which requires the consent of the fathe1·, mo
ther or guardian, a bastard being a minor cannot be married without 
the consent of a guardian named by the court of chancery. See 1 T erm 
Rejz. K. B. 96. and the case of Ifomer v. L iddiard, determined in 
Doctors Co~mon_s, i~ 1799, and reported by Dr. C?·oke, 8\·o. pamph. 
1800, and this Dzct. tit. Marriage, Gum·dian. 

As howevet·, without the protection of its natural parents, a bastard 
is settled in the parish in which it is born; (Salk. 427 . 3 Bm·n. J. 
Paul's P. 0. 81.) [unless such birth be pmcured by fraud, Set. Ca. 
66. or happen under an order of removal ; .1 Sess. Ca. 33. Salk. 121. 
47 4. 532. or in a state of vagrancy ; stat. 17 Geo. II. c. s. or in the 
house of co_rrection ; 2 Bulst . 358. or under a certificate ; Stm. 136.] 
.and the pansh of consequence becomes charged with its maintenance,, 
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then, and not before, the authority of the churchwardens and ovei'
seers begins; Say. 93. and they may act without an order from 
the justices. 3 TeTm Rej1. C. P. 253. It seems, however, that until 
a Gastard attain the age of seven years, it cannot be s~parated from 
hs mother; Cald. 6. but may be 1·emoved to the place of her set. 
tlement, while the age of nurture continues; Carth. 279. and must 
:under these circumstances be maintained by the parish where it was 
born. Doug. 7. 

An order of bastardy must be made by two justices, 2 Salk. 478. l 
St·ra. 475. on complaint; 1 Ba1·n. K. B. 261. and the examination of 
the woman must be taken in the presence of both the justices; 6 Mod. 
180. 2 Black. Rejz. 1027. but it is not necessary that the putative father 
should be present to hear what she deposes, Cald. 308. although he 
must be summoned before an order of filiation can be made ; 8 Mod. 3, 
1 Sctt. Ca. 179. fo1· he cannot be compelled to give security, or be. 
committed until he has made default; Ld. Raym. 853. 858. 3 Salk. 66. but 
if an order of filiation is once made, the fact of bastardy is establish· 
ed until the order is reversed. Cro. Jac. 535. The justice may com
mit if the putative father neglect to pay the maintenance therein or· 
dered for the support of the child, unless he give a bond to bear the 
parish harmless, or to appear at the sessions. I Sid. 363. 1 Vent. 
4 1. Ld. Raym. 858. 1157. The order can only be reversed by an ap
peal to the sessions, which must be to the next session!) after notice 
of the order ; 2 Sa(k. 480. 4132. and if the sessions reverse the order 
of the two j1..1stices, yet they may on summons make another, on the 
same or on any other person; for in this respect they have an o1·iginal 
jurisdiction. 2 Bulst. 355. 1 Stra. 475. Doug. 632. The order 
however may before appeal to the ~essions be removed by ce1·tiorari, 
into K B. and there quashed for errors on the face of it. Cald. 172. 
But no order of bastardy made at sessions can be quashed in K. B. un~ 
less the putative father is present in court; 2 Salk. 4·75. for on its be
ing quashed, he shall entei· into a recognisance to abide the order of 
the sessions below. 1 Bl. Rej1. 198. 
' On this part of the subject, see further Batt's Poo1· Laws, Canst's 
~dit. 1793. 

In an ancient MS. temp. Ed7v. III. it is said that he who gets a 
}Jastard in the hundred of Middleton in Ken t, shall forfeit all his goods 
and chattels to the king. 

2. By stat. 21 Jac. I. c. 27. (now repealed by 43 Geo. III. c. 58.§ 3.) 
it was enacted 1 " That if any woman be delivered of any i~sue of her 
body, which being bqrn alive, should by the laws of this realm be a 
bastard, and she endeavour privately, either by drowning, or secret 
burying thereof, or any other way, either by herself, or the procurin.g 
cf others, so to conceal the death thereof, as it may not ~ome to light, 
whether it '~ere born alive or 110t, but be concea!ed i in every suoh 
case the sa1d mother so offending· shall suffe1· death, a~ in case of 
murder ; ext:;ept such mother can make proof by one witness at the 
least, tl)at the child, whose death was by her so intended to be con
cealed, was born dead." 

Uncle~· this act it was determined that where a woman appeared to 
~!ave endeavoured to conceal the death of such chile! within· the sta-. 
t ute, there was no ne.ed of any proof that the ~hild was born al~ve, or 
th ,,t the1·e were any s1gns of lmit upon the body, but it should be un· 
deni:~bly take~1 t.hat the child was bol'!l alive, and murdered by the 
motlwr· 2 Ba7:JK, P. c. ub. SUjl. 
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But it was adjudged, that where a woman lay in a ~hatnber by her
~elf and went to bed without pain, and waked in the mght, and knock
ed for help but could get none, and was delivered of a c~ild, and put 
it in a trunk, and did not discover it till the following mght, yet sh~ 
was not within the statute, because she knocked for help. 2- Hwwk. 
P. C. ub. sujx. 

Also, it was agreed, that if a woman confess herself' with child ?e
forehand, and afterw;:trds be surprised and delivered, no body bemg 
with her, she is not within the statute, because there was no intent of 
concealment, and therefore in such cases it must appear by signs of 
hurt upon the body, or some other way, that the child was born alive. 
2 Ha~uk. P. C. ub. sujz. 

Also it was determined that if a woman were with child, and any 
gave her a potion to destroy the child within her, and she took it, 
and it worked so strongly that it killed the woman, this was murder, 
l Hal. H. P. C. 429, 430. 

Before the act 43 Geo. III. c. 58. it was held that if a woman quick or 
great with child took, or any other gave her any portion to cause an 
abortion, or struck her, whereby the child within her ·w-as killed; it 
was not murder nor manslaughter by the Jaw of E ngland, because the 
child is not yet in rerum natura, nor can it legally be known whether 
it were killed or not : and so if such child were born alive, and after 
died of the stroke given to the mother. I Hal. H. P. C. 433. 

By 43 Geo. III. c. 48. it was enacted, (§I.) that any person who shall 
wilfully, maliciously and unlawfully administer any deadly poison, or 
other noxious and destructive substance or thing, with intent thereby to 
cause and procure the miscarriage of any woman quick with child, 
shall be -guilty of felony, without clergy. And (§ 2.) that any per
son who shall wilfully and maliciously administer to any woman any 
rnedicil)e, drug or thing, or employ any instrument or means what
ever with intent to procure the miscarriage of any woman not being, 
or not being proved to be quick with child, shall be guilty of felony, 
and may be fined, imprisoned, pilloried, and whipped or transporteq 
for 14 years. It is also provided, (§ 3.) that the trials of women 
charged with the murder of their bastard children shall proceed anc~ 
be governed by the like rules of evidence and presumption as in 
other cases of murder, and also, (§ 4.) that if the jury acquit tl1e 
woman of the murder, they may find that by sec1·et burying or 
otherwise she endeavoured to conceal the birth of the child: in which 
C<J.Se she may be imprisoned for two years. This act e~tends to Ire-.. 
land. 

If a man procure a woman with child to destroy her infant when 
horn, and the child is born, and the woman in p\lrsuance of that pl'O
curement kill the infant ; this is murder in the mother, and the pro., 
curer is accessary. I Hal. H. P. C. 433. 

BASTARDY, bastardia.J The defect of birth, objected to one bora 
out of wedlock. Bract. lib. ;;. c. 19. See Bastardy. 

BASTARD EIGNE. See Bastard. 
BASTON, Fr.J A staff, or club. In the statutes it signifies one 0 ( 

the ward~ns of the fleet's serv~nts or o~cers who attend the king's 
courts with a reel staff for takmg such mto custody who were corn
mitred by the court. Stat, 1 Rich. II. c. 12. ;i Eliz. c. 23. See Tift
staff. 

BASUS, jter basum toln.etum cajzere, To take toll by strike, anq 
not by heap ; j1er basum, bemg opposed to i?f cumulo 1Jel cantello. See 
Consuetud. Domus de Farcndon, MS. f. 4~. 

~- - - .- .- · 
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BAT ABLE GROUND. Land that Jay bet,veen England and Scot~ 
land, heretofore in question, when they were distinct kingdoms, to 
which it belonged ; litigious or debatable ground, i. e. land about which 
there is debate ; and by that name Skene calls ground that is in con
troversy. Camb. Britain, tit. Cumbe1·lancl. 

BA T'l'ELLA, A boat. 
BATH, Lat. Bathon, called by the B1·itons Bacliza, has been termed 

the city of sick men, Sax. Acemannes Ctester.J It is a place of resort 
in S om ersetshire famous for its medicinal waters. The chairmen are 
there to be licensed by the mayor and aldermen, by stat. 7 Geo. I. c. 

· 19. And a public hosjlital ot· infirmary for poor is established in the 
city of Bath, the governors whereof have power to hold all charitable 
girts, &c. and appoint physicians, surgeons and other officers: any 
persons not able to have the benefit of the Bath ~uate1·s, may be ad
mitted into this hospital, theit• case being attested by some physician, 
and the poverty of the patients certified by the minister and church
wardens of the place where they live, &c. Every person so admitted 
shall have the use of the old hot bath, and be entertained and re
lieved in the hospital; and when cured or discharged, such persons 
shall be supplied with 3l. each, to defray the expense of removing 
them back to theit· parishes, &c. Stat. 12 Geo. II. c. 31. 

BATITORIA, A fulling-mill. llfonasticon, tom. 2. j1. 32. 
BA TTEL, Fr. battaile.J A trial by combat, anciently alloweu of in 

our laws, (among other cases,) where the defendant in appeal of mur
der or felony might fight with the appellant, and make proof thel'eby 
whether he be culpable or innocent of the cl'ime. vVhen an appellee 
of felony wages battel, he pleads that he is not guilty, and thflt he is 
ready to defend the same by his body, and then flings down his glove; 
and if the appellant will join battel he replies, that he is ready to make 
good his appeal by his body upon the body of the appellee, and takes 
up the glove ; and then the appellee lays his right hand on the book, 
and with his left hand takes the appellant by the right, and swears 
thus: Hea1· this thou 1uho callest thyself John by the name of bajztism, 
that I '<VIto call myself Thomas by the name of bajztism, did not felo
niously murdC?' t!tyfatheT vV. by name, on the day and yem· of, &c. at B. 
as you surmise, no1· am any 1uay [J'uilty of the said felony; so helft me 
God. And then he shall kiss the book and say, And this I 1uill de-

fend against thee by my body, as this cozat shall wward. Then the ap
pellant lays his right hand on the book, and with his left hand takes 
the appeJ.Jee by the right, and swears to this effect : Hem· this, thou 
'IUIW callest thyself Thomas by the name of bajztism, that thou clidst 
feloniously on the clay, and in the year, &c. at B. mu1·der my fat!w·, 
W. by name ; so hr:ljz m e God. And then he shall kiss the book and 
say, And this I 'will jzro-ve against thee by my body; as this court shall 
awm·cl. This being done, the court shall appoint a clay and place for 
the battel; and in the mean while the appellee shall be kept in custo
dy of the marshal, and the appellant shall find sureties to be ready to 
fight at the time and place, unless he be an approver, in which case 
l1e shall also be kept by the mal'shal : and the night before the day of 
battel, both parties shall be anaigned by the marshal, and shall be 
brought into the field before the justices of the court where the ap
peal is d-epending, at the rising of the sun, bat·e-headecl and bare-leg
ged ft·om the knee downwards, and bare in the arms to the elbows., 
armed only with bastons an ell long, and four-comerecl targ·ets : and 
before they engage, they shall both make oath, That they ha-ve neither 
eat nor drank, 7101' done any tiLing else by ~vhich the la1v of God mr.y 
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Be deft1'es8Cd, and the lmv of the devil exalted : and then, after l~rocla
mauon for silence under pain of imprisonment, they shall bcgm the 
combat, wherein if the appellee be so far vanquished that he ~annat 
or will not fight any longer, he may be adjudged to be hanged nnme
diately, but if he can maintain the fight till the stars appear, he shall 
have judgment to be quit of the appeal : and if.the appellant becomes 
a crying coward, the appellee shall recover h1s damag·es, and may 
plead his acquittal in bar of a subsequent indictment or appeal; and 
the appellant shall for his· perjury lose his liberam legem. If an ap
pellant becomes blind by the act of God after he has waged battel; 
the court will discharge him of the battel ; in such case it is said that 
the appellee shall go free. . 

This trial by battel is at the defendant's choice ; but if the plain
tiff be under an apparent disability of fig·hting, as under ag·e, maiwed, 
&c. he may counterplead the wager of battel, and compel the defend
ant to put himself upon his country, no champions being allowed in 
criminal appeals; also any plaintiff may counterplead a wager of bat
tel, by alleging such matters against the defendant, as induce a vio
lent p1·esumption of g·uilt; as in appeal of death, that he ·was found 
lying upon the deceased with a bloody knife in his hand, &c. for here 
the law will not oblige the plaintiff to make good his accusation in so 
extraordinary a manner, when in all appearance he may prove it in the 
ordinary way. It is a good counterplea of battel that the defendant 
hath been indicted for the same fact ; when if appeal be brought, the 
defendant shall not wage battel. And if a peer of the realm bring· an 
appeal, the defendant shall not be admitted to wage battel, by reason 
of the dignity of the appellant. 

The citizens of London are - privileged 'by charter, that in appeals 
by any of 'them, there shall be no wager of battel ; and by stat. 6 Rich. 
II. c. 6. defendant shall not be received to wage battel in an appeal of 
.rape. 2 Ha7vk. P. C. c. 45. This trial by battel is before the consta
ble and marshal; but is now disused. See Glanv. lib. 14. Bract. 
_lib. 3. Britton, c. 22. Smith, de Rcjz. Angl. lib. 2. Co. Lit. 294. &c. 

For the manner of waging battel in an appeal of treason, Hawkins 
cites Rush~v. Col. jiart 2. vol. 1. 112-128. and 3 Comm. 338. cites
val. 2. 

This species of trial by wager of battel, (says Blackstone,) was in
troduced into England, among other Norman customs, by TtVillimn the 
Conqueror ; but was on-ly used in three cases, one military, one crimi
nal, and the third civil. The first in the court martial, or court of 
chivalry and honour; (Co. Li:. 261.) th: seco~1c~ in appeals ?f felony; 
[of wh1ch above ;] and the thi~·d_, upon Issue JOmed m a wnt of right, 
the last and most solemn decisiOn of real property. For in writs of 
~·ight th~ jus jzrojtrictatis, whicl~ is fre9uently a matter. of difficulty, is 
m question ; but other real actwns bemg merely questwns of the jus 
jwssessionis, ·which are usually more plain and obvious, our ancestors 
ru~ not in them. appeal to the decision _of p_rovidence. Another [and 
as It seems the JUster] pretext for allowmg It upon these final writs of 
r~ght, was for the sake of such_ claimants as might have the true 
nght, but yet by the death of witnesses or other defect of evidence 

_be unable to prove it to a jury. ' 
Although the writ of right itself, and of course this trial thereof. i:s 

at present much _di~used, yet it is law at this day ; and on that acco~m t 
as matter of c~n·wsity the forms of proceeding therein are collected 
a?dyreserved m 3 Comm .. 338: &c .. a~d the appendix thereto;· and are 
simllar to ~hQse abovcr rented m cnmmal cases. 
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The last t1·ial by battel that was waged in the court of common IJlea::J 
at T!Vestminste1·, [though there was afterwards one in the court of 
chivalry in 1631, 6 Car. I. between Donald Lord Rey, appellant, and 
David Ramsey, Esquire, defendant, which was compromised; see 
Orig. Jurid. 65. 19 Raym. 322. and another in the county palatine of 
.Durham, in 1638. Cro, Car. 512.] was in 13 Eliz. A._ D ~ 1571. as 
reported by Dyer, and hel.d in Tot!till:fields, Westminster. See Dyer, 
30 I. and Sjzelm. in v. Camjzus ; the latter of whom was present at the 
ceremony. 

In this trial by battel, on a writ of right, the battel is waged by 
champions, and not by the parties themselves ; because in civil ac
tions, if any party to the suit dies, the suit must abate and be at an 
end for the present : and therefore no judgment could be given for 
lands in question, if either of the parties were slain ~ and also that no 
person might claim an exemption from this tt·ial, as was allowed in 
criminal- cases. Co. Lit. 294. 

This form of trial by battel, the tenant or defendant in a writ of 
right, has it in his election at this day to demand. 3 Comm. 341. And 
~t was the only decision of such writ of right from the conquest, till 
Hen. II. by consent of -parliament int1·oduced the grand assise; a: par
ticular species of trial by jury, in concurrence therewith, g·iving the 
tenant his chGice of either the one or the other. See Glanv. lib. 2. c. 7. 
See this Diet. tit. Chamjlion. 

BATELLUS, See Batus. 
BATTERY, See tit. Assault. 
BATUS, Lat. from the Sax. bat.] A boat, and battellus, a little 

hoat. Chart. Ed~v. I. 20 Julii 18 regni. Hence we have an old word 
bat swain, for such as we now call boatswain of a ship. 

BA Ul3ELLA, baubles. A word mentioned in Hoveden, in Rich. f. 
and signifies jewels or precious stones. 

BAUDEKIN, baldicum and baldekinum.J Cloth of baudekin, 01' gold; 
it is said to be the richest cloth, now called brocade, made with 
gold and silk, or tissue, upon which figures in silk, &c. were em
broidered. 

BAvVDY-HOUSE, Lujzanar, foTnix.J A house of ill fame, kept for 
the resort and commerce of lewd people of both sexes. The keeping 
of a ba~vdy-!zouse comes under the cognisance of the temporal law as 
a common nuisance, not only in respect of its endangering the public 
peace by drawing· together dissolute and debauched persons, ai?d pro~ 
mating quarrels, but also in respect of its tendency to corrupt the 
manners of the people, by an open profession of lewdnesS'. 3 Inst-
205. 1 Ha,wk. P. C. c. 74. Those who keep ba'lvdy-lzouses are pu
nishable with fine and imprisonment; a11d all such infamous punish
ment; as pillory, &c. as the court in discretion shall inflict: and a 
lodger who keeps only a single room for the use of bawdry, is indicta
ble for keeping· a ba~vdy-lwuse. 1 Salk. 382. Persons resorting to a 
ba~vdy-house are punishable, and they may be bound to their good be· 
haviour, &c. But if one be indicted for keeping or frequenting a 
bawdy-house, it must be exp1·essly alleged to be such a hou-se, and that 
the party knew it; and not by suspicion only. Pojzh. 208. A man 
may be indicted for keeping bad women in his own house. 1 Hawk. 
P. C. c. 61. § 2. A constable upon information that a man and woman 
are gone to a lewd house, or about to commit fornication or adultery, 
may, if he finds them together, can-y them before a justice of peace· 
without any warrant, and the justice may bind them over to the ses
sions, Dalt. 2 I 4. 
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Constables in these cases may call others to their assistance , enter 
bawdy-houses, and arrest the o.ffencleJ's for a ureach of the peace.: . in 
London they may carry them to prison ; and by the custom of the 
city, whores and bawds may be ca1·tecl. 3 Inst. 206. 

As to a married woman's being; indicted for keeping a house of ill 
fame. See tit. Ba?"on and Feml! VII. 

But it is said, a woman cannot be indicted for being a bawd gene
rally ; for that the bare solicitation of chastity is not indictable. I 
Ha1uk. P. C. c. 74. § I. I Salk. 382. . 

It was always held infamous to ··keep a bawdy· house ; yet some. of 
our historians mention bawdy-houses, brothel-hous es, or stews pubhc
ly allowed here in former times, till the reign of Hen. VIII. by whom 
they were supJJI'essed about .11. D. I546; and writers assign the num
ber to be eighteen thus allowed on the bank-side in Southwark. See 
Brothel-houses. 

By stat. 25 Geo. II. c. 36. made perpetual by stat. 28 Geo. II. c. 19. 
if two inhabitants, paying scot and lot, shall give notice to a const,tble 
of any person keeping a bawdy-house, the constable shall go with them 
before a justi:ce of peace, and shall (upon such inhabitants making 
oath, that they believe the contents of such notice to be true, and en
tering into a recognisante of 2ot. each, to give material evidence of 
the offence) enter into a recognisance of 30L. to prosecute with effect 
such person for such offence at the next sessions ; the constable shaH 
be paid his reasonable expenses by the overseers of the poor, to be 
ascertained by two justices ; and if the offender be con vic ted, the 
overseers shall pay to the two inhabitants lOt. each. On the consta
ble's entering into such recognisance as aforesaid, the justice shall 
bind over the person accused to the next sessions, and if he shall 
~hink proper, demand security fo1· such person's good behaviour in 
the mean time. A cdnstable neglecting his duty forfeits 20/. Any 
person appearing as master or mistress, or as having the care Ol' 

mana:gement of any bawdy-house, shall be deemed the keeper thereof, 
and liable to be punished as such. The sam.e act also directs the 
licensing by magistrates of all public places within 20 miles of the 
metropolis. 

BAY, or jzen, Is a pond-head made up of a great height, to keep in 
water for the supply of a mill, &c. so that the wheel of the mill mar 
be driven by the water coming thence, through a passage or flood
gate. Stat. 27 Eliz. c. 19. A harbour ·where ships ride at sea, near 
some port, is also called a bay. 

BEACON, from the Sax. beae11, signum, whence the Engli8lz, 
beckon, to nod or to make a sig·n.J A signal well known; being a fire 
niaintained on some eminence near the coasts of the sea. 4 Inst. 14.8. 
Hence beaconage ( beaconagiutn) money paid towards the maintenance 
of beacons. See stat. 5 Hen. IV. c. 3. as to keepii)g watch on the sea 
coast. 

Barrington in his observations on this statute, introduces the copy 
of an order of ancient date cited by Prynne, in his remarks on Coke's 
4 Inst. showing the stations fixed on for beacons in Kent and E ssex, 
viz. at the Isle of Shejley in Kent ; at Sho1·ebw·y in Essex ; at Hoo in 
Kent ; at Totbing in Essex ; at CLeve in Kent ; at Tilbury in Essex ; 
at Gravesend in Kent, and at .Famedon in Essex. See Ban·. 5 edit. 
jz. 369. 

The erection of beacons, light-houses and sea-marks, is a branch of 
the royal prerogative ; whereof the first was anciently used in order 

VoL. I. Q q 
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to a!at·m the country, ln cas-e of the approach of an enemy ; and ·an 
of them are signJ.lly useful in guiding and preserving vessels at sea 
by n ig·ht as well as by clay. For this purpose the king hath the ex
clusive pow er, by commission under his great seal, (3 Inst . 204. 4 
I nst. 143.) to cause them to be erected in fit and convenient places, 
( 4· Iu st . 136.) as well upon the lands of the subject as upon the de
mesne of the crown ; which power is usually vested by letters patent 
in the ofl1ce of the Lord High Admiral, (Sid. 158. 4 Inst. 149.) or the 
admiralty board. And by stat. 8 Eliz. c. 13. the corporation of the 
Trinity House are empowere.d to set up any beacons or sea-marks 
wherever they shall think them necessary; and if the owner of the 
land ot· any other person shall destroy them, or shall take down any 
steeple, tree, or other known sea-mark, he shall forfeit lOOt. or in case 
of inability to pay it, shall be ij1so facto outlawed. 1 Comm. 265. See 
the stats . 4 .llnn. c. 20. and 8 .llnn. c. 17. for building the Eddystone 
li ght-house near Plymouth, and raising the duties payable by ships for 
it~ support; and stat . 3 Geo. II. c. 36. as to the light-house on the roc~ 
Ske1-ries near Holyhrad in the county of Anglesea. 

BEAD, or bede, Sax. bead, oratio .J A prayer; so that to say over 
beads, is to say over one's prayers. They were most in use before 
printing, when poor persons could not go to the charge of a manu
script book : though they are still used in many parts of the world, 
whe re the Roman Catholic r eligion prevai ls. They are not allowed to 
be brought into England, or any superstitious things, to be used here, 
t}nder the p enalty of a jzrtemuni1·e, by stat. IS. Eliz. c. 2. 

BEAM, Thut part of the head of a stag where the horns grow, 
from the Sax. beam, i.e. arbo1·; because they g-row out of the head a~ 
branches out of a tree. Beam is like·wise used for a common balance 
pf weights in cities and towns. 

BEAMS and BALANCE, for weighing goods and merchandise in 
tbe city of London. See tit. vVeights ·and jYleasures. 

BEARERS, Such as bear clown or oppress others, 'and is said to be 
a1l one with m aintainors. Justices of assise shall inquire of, hear, and 
{]e teqnine maintainors, beareTs, and conspirators, &c. stat. 4 Ecl7.u. III. 
e. 11. 

· BEASTS of chase, fer<e camftestres.J Are five, -viz. the buck, doe, 
fox, marten and roe, Man'lv. ftart 1. jwge 342. Beasts of tile forest, 
(fFr(C silvestTes,) otherwise called beasts of venary are the hart, hind, 
boar and wolf, Ibid. jzaTt 2. c. 4. Beasts andfo'Zvls of the ~van· en, are 
the hare, coney, pheasant, and partridge. I bid. Reg. 0Tig. 95, 96. &c. 
Co. Lit. 233. See tit. Game. 

BEAU-PLEADER, jzulc!tre ftlacitando, Fr. beauftlaider, i.e. to plead 
fairly.] Is a writ upon the statute of JWarlbridge , 52 Hen, III. c. 11. 
wber~by it is enacted, that neither in the circuit of justices nor in 
counues, hundreds, or courts-baron, any fines shall be taken for fair 
jll i ~ding, -viz. fo r not pleading fairly or aptly to the purpose; upon 
wh1ch statute this ·writ was ordained, directed to the sheriff, bailiff1 

or him who shall demand such fine,. and it is a prohibition not to do 
it; whereupon an alias and jzluries and attachment may be had, &c. 
Ne'lv Nat. Br. 596, 597, And beau-ftleader is as well in respect 
of vitious jzlcadings, G\S pf the .fair jdleadiv.g, by way of amendment. 2 
Ins t . 1;2Z . 

BEDEL, b~dellus, Sax. bydcl, Fr. bedeau.J A cryer or messenger of 
a court, that c1tes men to appear and answer; and is an inferior office!' 
of a pat·i ~h or l~berty, very well known in L ondon and the subU?·bs. 
There are likewise university bcqe.ls ap.d church ber,Jels; now callec1 
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summoners and apparitors : and Man~uood in his }to,•est La~u~, saith 
there are forest bedels, that make all manner of garnishments for the 

· I courts of the forest, and all proclamations, and also execute the 
l~ process of the forests, like unto bailiffs en·ant of a sheriff in hi? 
&. county. Co~uel. 
It: BEDELARY, bedelaria. The same to a bedel, as bailiwick to a 
tt1 bailiff. Lit. lib. 3. cajz. 5. Blount. Co,wel. 
Itt BEDEREPE, alias bide~·ejte, Sax.] A service which certain tenants 
:h were anciently bound to perfol'm, 'Viz. to reajt their landlord's corn at 

harvest ; as some yet are tied to give them one, two, or th1·ee 
days' work, when commanded. This customal'y sel'vice of infel'ior 
tenants was called in the Latin jt1'1fca7·ia bedrejziam, tfc. See lliagna 
P1·~tcaria. 

BEDE\\TERI, Those which we now call banditti; profligate and 
excommunicated persons. The word is men_tioned in l.'vlat. Paris. 
anna 12S8. 

BEER, As to the exporting, selling, measuring, &c. See tit. .lite· 
houses, Bre~vers, Na'Vigation Acts, T1Veig!Lts and li'leasm·es. 

BEGGARS, See Vagrants. 
BEHAVING AS HEIR, is the same as Gestio jtro Hterede, in the 

civil law. Scotch Diet. 
BEHAVIOUR of persons. Viele Good belw'Viow·. 
BELG..iE, The inhabitants of Somersetshire, IVilts!zire, and Hamjzshire, 

Blount. 
BELLS. See C!zu1·ckwarden . 
BENEFICE, beneficium.] Is generally taken for any ecclesiastical 

living or promotion; and benefices are by stat. 13 Rich. II. st . 2. c. 2. 
divided into electi'VC and donati'Ve ; so also it is used in the canon 
law. 3 Inst. ISS. Duarenus de Beneficiis, lib. 2. c. 3. All church 
preferments m1d dignities are benefices; but they must be given for 
life, not for years, or at will. Deaneries, prebendaries, &c. are benefices 
with cure of souls, though not comprehended as such within the stat. 
21 Hen. VIII. c. 13. of residence; but, according to a more strict and 
proper acceptation, benefices arc only rectories, and vicarages. The 
word benefice was formerly applied to portions of land, &c. given by 
lords to their followers for their maintenance ; but altenvards, as these 
tenures became perpetual and hereditary, they left their name of bene-
ficia to the livings of the clergy, and retained to tl>emselves the name 
of feuds. And beneficium was an estate in land at first g1·anted for life 
only, so called, because it was held ex nwTo benr:ficio of the donor; 
and the tenants were bound to swear fealty to the li5rd, and to serve 
him in the wars, those estates being commonly given to military men; 
but at length, by the consent of the donor, or his heirs, they were con
tinueq for the lives of the sons of the posses sol's, and by degrees past 
into an inheritance; and sometimes such benefices wel'e given tQ 
bishops, and abbots, subject to the like services, 'Viz. to provide men 
to serve in the wars; and when they as well as the laity ha(l 
obtained a property in those lands, they were called regalia when given 
~y the king ; and on the death of a bishop, &c. returned to the king 
ttl! another was chosen. Sjulm. of F euds, c. 2 I. Blount, 'VeTb. Bene
ficium. See tit. Tenure. For matter relating to Ecclesi<tstical Bene
fices, and the requisites of the clergy admitted thereto, &c. see tit. 
Advowson, Parson. 

BENEFICIO PRIMO ECCLESIASTICO HABENDO, A. writ di
rected from the king to the chancellor, to bestow the benefir.e that shall 
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ji1·st fall in the king's gift, above or under such value, upon such a 
particular person. R t>g. Orig. 307. 

BENEFIT OF CLE RGY. See Clergy. 
BENE F IT SOCIETIES, See Friendly Societies. 
BENEFIT OF DISC U SSlON, Is that whereby the antecedent 

heir, such as the heir of line , in a pursuit against the heir of tailzie, 
&c. must be first pu1·suecl to fulfil the defunct's deeds, and pay his 
debts ; this benefit is likewise competent in many cases to cautioners. 
fk otrh /)ict. 

BENERTH, An ancient service which the tenant rendered to hi~ · 
lord with his plou gh and cart. L a.m b. Itin. fz 22~. Co. Lit. 86. 

BENEVOLENCE, bene-v olentia.J Is used in the chronicles and 
s tatutes of this realm for a voluntary gratuity given by the subjects to 
the king. St ow's Annal8, ft. 70!. And StMu saith that it grew from 
Ed~uard the Fourth's clays ; you may find it also anna II Hen. VII. c. 10. 
yielded to that prince in regard of his great expenses in wars, an<t 
otherwise. 12 Rejz. 19. And by act of parliament, 13 Car. II. c. 4. it 
was g iven to his majesty king Chm·les II. but with a proviso that it · 
sllO'uld not be drawn into future example; as those benevolences were 
fre quently extorted without a real and voluntary consent, so that all 
suppiies of thi s nature are now by way of taxes, by grant of parliament; 
any other wr.y of raising money for the crown is illegal. Stat l Wm. 1.7 
111£. st. 2. c. 2. In o.ther nations bene-volences are l:>ometbne~ given to 
lonls of the fee by their tenants, &c. Cas san cle Consuet. Burg. ft. 134, 
136. See tit. Ta.rt's. 

BENEVOLENTIA REGIS HABENDA, The form of purchasing 
the king·'s pardon and favour, in ancient fines and submissions, to be 
restored to estate, tit le, or phtce. Pa1·och. Antiq. p. 172. 

BENT. See tit. Sm Banks . 
BERBIAGE, berbiag ium.J .l\"ati1•i tenentes 1nane1·ii de Calistoke 

reddu.nt jze r ann. de ce1·to reddit u. -v ocat. berbiagg, adle Hokeday, xix. s. 
MS. Survey of the Dutchy ·of Corn'luaLL. Blount. 

BERBICARIA, A sheep clown, or g-round to feed sheep. Leg. At~ 
fred! c. 9. .M~e-na8ticon , t om. l. p. 30 8. See the next article. 

BERCARIA, berclte1·y, froni. the Fr. beTge1·ie.] A sheep-f<Old, or 
othe r incl osure, for the keeping of sheep; in Domesday it is writtel) 
bt>rqua rium. 2 L-YLs t . 476. Nlon . .!lngl. tom. ·2. p. 599. Berca1·i?,ts is 
taken for a shepherd ; and berca1·ia is said to he abbreviated from ber
bicar ia, and be1·bex ; hence comes be1·bicus a ram, beTbica, an ewe, cato 
Qe1·biri na, mutton. Con•el. 

BEREFELLARII. There were seven churchmen so called, ~n-
cien t ly belong·ing to the church of St. John of Beve1·ty. Cowel. 
Bloun t. 

BEREFREIT, BEREFREID. A large wooden tower. Simeon 
Dun elm. .llnn o 11 23 . Blount. 

BERGHMASTER, from the Sax. be1·g, a hill, quasi, mas.ter of the 
mountains .] Is a bailiff or chief officer among the DeTbyshi?·e 11,1}ners, 
who also ex ecutes tl:e ofl1ce of a col'oner. Esc. de .lin. 16 Ed. I. 
nmn. 34. in Tur1·i Lon don. The Germans call a mountaineer, or miner, 
.a berg111a11. Plount. 

BERG.MOTH, or BERGHMOTE, Comes from the Sax. be1·g, a hill, 
and g emote, an assembly; and is as much as to say, an assembly O\' 
court upon a bill, which is held in DeTbysiJire, for deciding pleas and 
controvei·sies amon g the miners. And on this court qf be1·ghmote, Mr. 
Jt.Janh•..e-, in his Treatise of the Customs of the ll-finers, hath. a copy of 



:BERvV'ICK. 309 

1•cl'lles. with refc?·ences to statutes, &c. Vide Squi1·e on the .llnglr; 
Saxon Govermnent. 

BERIA, berie, berry, A l'lrge open field.] Those cities and towns 
ln England which end with that y;ord, (lre built in plain and op~n places, 
and do not derive their name from boroughs, as Sir Henry Sj1elmart 
imagines. Mo&t of our glossographers, in the names of places, have 
confounded the word be1·i with that of bury and borozfgli, as the qppella
tives of ancient towns ; whereqs the true sense of thl'! word bc1·i is a flat 
wide campaign., a!:) is proved from sufficient authorities by the learned Du . 
F1·esne, who observes that Beria Sancti Edmundi, mentioned by Ma,t. 
i'aTis. sub. anno 117 4. is not to be taken for the town, but for the ad
joining plain. To this may be added, that many flat and wide me~ds 
und othet· open grounds, are called by the name of beries, and _berry
fields : the spacious meadow between Oxford and Isley, was, Ill the 
reign of king Atllelstan, called Eery. As is now the largest pasture
ground in Quarendon, in the county of Buckingham, known by the 
11ame of Bery.field. And though these meads have been interpreted 
demesne or manor meadows, yet they were truly any flat Of open 
\neadows, that Jay adjoining to any viii or farm. Co~()el. 

BERRA, A plain open heath. Berras assarta?·e, to grub 1.lP such 
barren heaths. Co7vel. 

BERNET, Incendium, comes from .the Sax. b;yran, to burn; it is 
one of those crimes which, by the laws of H en. I. cajl. 15. emendm·i 
nou j1ossum. Sometimes it is used to signify a.ny capital offenc~ . 
Leges Canu.ti ajmd Bromjzt. c. 90. Lrg.lien. I. c. 12. 47. 

BERQUARIUM. Vide Bercaria. 
BERSA, Fr. be1·s.] A limit or bound. A park pale. Blount. 
BERSARE, Germ. bersn, to shoot.] Bersare znforesta mea ad tres 

(l?'cus. Chart. Ranuif. Comit. Cest1·. anno J 218. -viz. to hunt or shoot 
with three arrows in my fa.rj::st. Bersarii were properly those tha_t 
hunted the wolf. Blount. 

BERSELET, berselleta.J A hound. Chart. Rog. de Quincy. 
- BERTON. See Bm·ton. 

BEREvVICHA, or BERvVICA, Villages or hamlets belonging to 
s.ome town or manor. This word often occurs in Domesday; istte 
~unt berewicha! ejusdem mane1·ii. 

BERWICK, The town of Berwick ujzon Tweed was originally part 
of the kingdom of Scotland; and as such was, for a time, reduced by 
king Edward I. into the possession of the crown of England ; and, 
during such its subjection, it received from that prince a charter, 
which (after its subsequent cession by Edward Balliol, to be for ever 
lll1ited to the crown and realm of England) was confirmed by king 
.{!.dy()m·d III. with some additions ; particularly that it should be go
yerned by the l<J.ws and usages which it enjoyed during the time of 
king .Jl.lexander, that is, before its reduction by Ed~()ard I. Its consti
tution wa$ nt;w modelled, and put upon an English footing by a charter 
of king James I. and all its liberties, franchises, and customs were 
~onfirm.ed in parHament by stats. 22 Edw. IV. c. 8. and 2 Jac. I. c. 28. 
Though, therefore, it hath some local peculiarities, derived from the 
ancient laws of Scotland; (~:;ee Hale's Hist. C. L. 183. 1 Sid. 382. 4·62. 
2 SIW'w. 365.) yet it is clearly part of the realm of England, beino- re
presented by ?':rgesse~ in the house of cor~mons, and bound b~ all 
acts of the . .ljntzs,h parhament, whether specially named or otherwise. 
J\nd therefore it was perhaps superfluously declar·ed by stat. 20 Geo. II. 
c. 42. that wh~re Eng~and only is mentwned in any act of parliament, 
the same, notwlthstandwg, hath been1 and shall be, deemed to compr~-
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hend the dominion of Wales and town of Ben.uick ujwn T 'lueea.. And 
though certain of-the king's writs or processes of the courts of We8 t . 
·minster do not usually run into Ben.vick, any more than the principali
ty of W aLes , yet it hath been solemnly adjudged, that all prerogative 
writs (as those of mandamus, jzrohibition, habeas co?"ftus, ce1·tiorari, c.ic. ) 
may issue to Benvick, as well as to every other of the dominions of 
the crown of EngLand ; and that indictments and other local mattet·s 
a rising in the town of B er-wick, may be tried by a jury of the county of 
Northumberland. C1·o. Jac. 543. 2 R oLL . .libr . 292. Stat. 11 Geo. I. 
c. 4. 2 Burr. 834. 1 Comm. 99. 

BERY, or BURY, The vill or seat of habitation of a nobleman, a 
dwelling or mansion-house, being the chief of the manor ; from the 
Sax. beorg, which signifi es a hill or castle ; for heretofore, noblemen's 
seats were castles, situate on hills, of which we have still some re
mnins. As in H er ef ordshire, there are the beries of Stockton, Hojze; 
Sec. It was anciently taken for a sanctuary. See Beria. 

BESAILE, or BESA YLE, F r. besayeul, jz1·oavus.] The father of 
the gmndfather : and in the common law it signifies a writ that lies 
where the great grandfather was seised the day that he died, of any 
lands or tenements in fee-simple ; and, aftet· his death, a stranger en
tereth the same day upon him, and keeps out the heit'. .F. N. B. 
222. See tit. Nlor t d' Ancestor. 

BESCHA, from the Fr. bercher ,fodere, to dig.] A spade or shovel. 
Hence perhaps, una Bescata ten·a inclusa. Mo n . .ling. tom. 2.fol. 642. 
may signify a piece of land usually turned up with the spade, as gar" 
deners fit and prepat·e their grounds : or may be taken for as much 
land as one ·man can dig With a spade in a clay. 

BESTIALS, bestiales.J Beasts or cattle of any sort ; stat. 4 Ed~v. 
III. c. 3. it is written bestayle; and is generally used for all kinds of 
cattle, though it has been restrained to those ancie11tly purveyed for 
the king's provision. 

B AT ACHES, Laymen using glebe lands . Pa1·l. 14 Edw. II. 
BEBERCHES, Bid-works, or customary services clone at the bid~ 

din g of the lord by his inferim· tenants. Co'W el. 
BEvVARED, An old Saxon word signify in g· e:rjzended; for, before 

the BTitons and Sa x ons had plenty of money, they traded wholly in 
exchange of 'wares. BLount. 

BIDALE, or BIDALL, jzreca ria jwtaria , from the Sax. biddan , to 
p ray or supplicate.] Is the invitation of friends to drink ale at the 
house of some poor man, who thereby hopes a charitable contribution 
fo r his relief: it is still in use in the west of E ngland : and is mention
ed stat. 25 Hen. VIII. c. 6. And something like this seems to be 
what we commonly call house 'lvanning, when p et·sons are invited and 
visited in this manner on their first beginning house-keeping. 

BIDDING OF THE BEADE, bidding from the Sax. biddan .J Was 
anciently a charge or warning given by the parish priest to his pa· 
rishioners at some special times to come to prayers, either fol' the soul 
of some friend departed, or upon some other pal'ticular occasion. And 
at this day, our ministers, on .the Sunda y preceding any festival or 
holiday in the following week, give notice of them, and desire and 
exhort theit· parishioners to observe them as they ought, which is re
quit·ed by our canons. 

BIDENTES, Two yearlings, tags, or sheep of the second yeat'. 
P aroc/1 . .lin tiq. ft. 216. 

BIDUANA, A fasting for the space of two days. Matt . Wes tm ., 
fl . l ss. . 
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JUGA, bigata, A t:art or chariot drawn wit? two horses coupled. side 
,to side; but it is said to be properly a cart w1th two. w~1eels, som.etlmes 
drawn by one horse ; and in our ancient records 1t 1s used for any 
cart wain or waggon. JV!on . .llngl. tom. 2. fat. 256. 

BIGAMUS, One guilty of bigamy. . . . 
BIGAMY, bigamia.J A double marnage j tlus word properly. sig

nifies the being twice manied ; but is now used by an almo.st umver
sal corruption, to signify the offence of polygamy, or the havmg a plu-
rality of wives or husbands at once: 3 Inst .. 88. . . . 

Bigamy, according to the canomsts, conststed m ~arrymg two ~lr
gins successively, one after the. death of the other, or m once manymg 
a widow. Such were esteemed mcapctble of holy orders; probably on the 
o-round of St. Paul's words, l Tim. c. 5. -v. 2. "That a bishop should 
be the husband of one wife," and they were by a canon of the coun
cil of Lyons, .11. D. 127 4, denied all clerical privileges. This canon 
was adopted and explained in England by the stat. 4 Ed'iu. I. st. 3. 
(commonly called the stat. de bigamis) c. 5. and bigamy, thereupon, 
became no uncommon counterplea to the claim of the b.enefit of cler
gy. The cognisance of the plea of bigamy was declared by stat. 18 
Edw. III. st. 3. c. 2. to belong to the court christian, like that of bas
tardy. But by stat. l Ed~u. VI. c. 12. § 16. bigamy was declared to be 
no longer an impediment to the claim of clergy. See Dal. 21. Dyer, 
201. and 1 Inst. 80. b. note I. 

A second marriage, living the former husband or 'vife, is, by the 
ecclesiastical law of England, simply void, and a mere nullity ; but 
the legislature has thought it just to make it felony, by reason of its 
being so great a violation of the public economy and decency of a 
well-ordered state. By stat. 1 Jac. I. c. 11. it is enacted, "that if any 
person, being married, do afterwards marry again, the former hus
band or wife being alive, it is felony," within the beuefit of clergy ; 
but now, by 35 Geo. III. c. 67. such offenders are subject to the pe
nalties of grand or petty larceny (i. e. transportation, &c.) 

The act 1 Jac. I. c. 11. however, makes exception to five cases, in 
which such second marriage (though in the three first it is void) is 
yet no felony. (See S Inst. 89. Kel. 27. 1 Hal. P. C. 694.) l. vVhere 
either party has been continually abroad for seven years, whether the 
party in England hath notice of the other's being living or no. 
2. Where either of the parties hath been absent from the other seven 
years 'within this kingdom ; and the remaining party hath had lW 
knowledge of the other's being alive within that time. 3. \Vhere 
there is a divorce; (or separation ct mensa et thoro, 1 Hawk. P. C. 
17 4.) by sentence in the ecclesiastical court. 4·. Whe1·e the first 
marriage is declared absolutely void by any such sentence ; and the 
parties loosed a -vinculo mat1·imonii; or, 5. vVhere eitlte1· of the parties 
was under the age of consent at the time of the first maniage. 1 
-Ua~uk. P. C. 174. 1 Inst. 79. 

In the last case the first marriage was voidable by the disagreement 
of either party ; which the second marriage very clearly amounts to. 
Bu~ if at the age of consent the par!ie.s had agreed to the marriage, 
which completes the contt·act, and Is mdeed the real marriage, and 
afterwards one of them · should marry again, it seems undoubted that 
such second marriage would be within the reason and penaLties of the 
act. 4 Comm. 164. 

If the first ~ar.riage we~e beyond sea, and the latter in England, the 
party may be mcl1cted for It here; because the latter marriage is the 
offence i but not vice -versa. $ee 1 .Hawk. P. C. 174, 175. 1 Ha~e's. 

1.-. ", ''f"''.- -c- - .- .- .-
....., ..• ,., _________________ __.;_ 
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P. C. 692. I Sid. 171. Kel. 80. Lord Hale seems most precise on 
the question. The other writers make a query. See also 3 In8t. 88. 
C1·o. Eliz. 94. 

A sentence in the ecclesiastical cou1·t against a marriage, in a suit 
for jactitation, does not preclude the proof of a marriage on an indict
ment on the statute. And admitting such sentence were conclusive 
as to the fact of marriage, the effect may be avoided by evidence of 
fraud and collusion in obtaining the sentence. 11 St. Tr. 262. Dutchess 
qf Kingston's case. 

As to husband and wife being evidence against each other on trial 
for this offence, see tit. Baron and Feme I. 2. 

BIGOT, A compound of several old English words.] An obstinate 
person ; or one that is wedded to an opinion, in matters of religion, 
&c. It is recorded that when Rollo, the first duke of No1·mandy, re
fused to kiss the king's foot, unless he held it out to him, it being a 
ceremony required in token of subjection for that dukedom, with 
':Vhich the king invested him; those who were present taking notice 
of the duke's refusal, advised him to comply with the king's desire1 
who answered them ne se bigot; whereupon he was in derision called 
bigot, and the Nonnans are so called to this clay. Blount. 

BILAGINES, Lat.] By-laws of corporations, &c. See By-laws. 
BILANCIIS DEFERENDIS, A writ directed to a corporation, 

for the carrying of weights to such a haYen, there to weigh the wool 
that persons by our ancient laws were licensed to transport. Reg. 
Orig. 270. 

BILINGUIS, Generally a double tongued man ; or one that can 
speak two lan guages: but it is med in om law for a jury that passeth. 
between an Englishman and a foreigner, whereof part ought to be 
English, and part strangers : properly a jury de medietate lingute, un
der stat. 28 Edw. III. c. 13. See tit. Jury. 

BILL, billa.J ls diversly used in law proceedings: it is a declara
tion in writing, expressing either the wrong the complainant hath suf
fered by the party complained of, or else some fault committed against 
some law or statute of the realm : and this bill is sometimes aclcll·essecl 
to the lord chancellor of England, especially fo1· unconscionable 
wrong·s clone to the complainant; and sometimes to others having· ju
risdiction, according as the law directs. It contains the fact com
plained of, the damage thereby sustained, and petition of process 
against the defendant for redress ; and it is made use of as well in 
criminal as civil matters. See tit. Chancery, Equity. In criminal 
cases, when a grand jury upon a presentment or indictment find the 
same to be true they indorse on it billa 7.Jera; and thereupon the of
fender is said to stand indicted of the crime, and is bound to make 
answel' unto it : and if the cnme touch the life of the person indict
ed, it is then referred to the jury of iife and death, viz. the petty ju-
1)', by whom if he be found guilty, then he shall stand convicted of 
the crime, and is by the judge condemned to death. Tenns de Ley, 
86. 3 Inst. 30. See Ignoramus and Indictment. 

Many of the proceedings in the king·'s bench are by bill ; it is th'e 
ancient form of proceeding, and was, and yet should be, filed in parch
ment, in all suits, not by originaL The declaration is a transcript of 
it, or supposed so to be. See tit. .limendme1zt, 01·iginal Pri·uilege, 
Process. 

Bill is also a common engagement for money g·iven by one man to 
another ; being sometimes with a penalty, called a jzenal bill, and 
sometimes without a penalty, then called a single bill, though the 
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latter is most frequently used. By a bill we ordinarily t\nderst.and a 
single bond, without a condition ; and it was formerly all one wlth an 
obligation, save only its being called a bill when in English, and an 
obligation when in Latin. West. Symbol. lib. 2. § 146. \Vhere there 
is a bill of IOOl. to be paid on demand, it is a duty presently, and 
there needs no actual demand. Cro. Eliz. 548. And a single oblig·a· 
tion or bill, upon the sealing and delivery, is debitum in jznesenti, 
though solvendum in futu?·o. O_n a col111teral promise to pay mm~ey 
on dema11d, there must be a spectal demand ; but between the part1es 
it is a debt, and said to be sufftciently demanded by the action : it is 
otherwise where the money is to be p1tid to a third person ; or where 
there is a penalty. 3 Keb. 176. If a person acknowledge himself by 
hill obligatory to be indebted to another in the sum of SOl. and by the 

. same biLl bin.cls him and his heirs in IOOl. and says not to whom he is 
bound, it shall be intended he is bound to the person to whom the 
hill is made. Roll. Abr. 148. A bill obligatory written in a book, with 
the party's hand and seal to it, is good. C1•o. Eliz. G 13. Sec 2 RolL • 
.libr. 146. 

These kinds of bills are now superseded in use, the single bills by 
the more modem traffic of BiLls qf Exchange, and the penal bills by 
Bonds or ObLigations. See those titles. 

BILL IN CHANCERY. See tit. C!wnw·y, Equity. 
BILL OF EXCEPTIONS TO EVIDENCE. At common law a 

writ of error lay for an error in Jaw, apparent in the record, or fot' 
error in fact, where either party died before judgment; yet it Jay not 
for an error in law not appearing· in the record ; and therefore, where 
the plaintiff or demandant, ten:mt o1· defendant, alleg·ed any thing 
ore tenus, which was overruled by the judge, this could not be as
signed for enor, not appearing within the record, not being; an errol' 
in fact, but in law; and so the party grieved was without remedy. Z 
Inst. 426. And therefore by the stat. of Westm. 2. 13 Edw. I. c. 31. 
" When one impleaded before any of the justices, alleges an exception, 
praying they will allow it, and if they will not, if be that alleges 
the exception writes the same', and requires that the justices will put 
to their seals, the justices shall so do ; and -if one will not, another 
shall; and if upon complaint made of the justice, the king cause the 
record to come before him, and the exception be not found in the roll, 
and the plaintiff show the written exception, with the seal of the jus
tice thereto put, the justice shall be commanded to appear at a cer
tain day, either to confess or deny his seal, and if he cannot deny his 
seal, they shall proceed to judgment according to the exception, as it 
ought to be allowed or disallowed." 

This statute extends to the plaintiff as well as defendant, also to 
him who comes in loco tenentis, as one that prays to be received, or 
the vouchee ; and in all actions, whether real, personal or mixt. 2-
Imt. 427. 

The statute extends n_ot only to all pleas dilatory and peremptory, 
but to prayers to be recetvecl, oyer of records and deeds, &c. also to 
challenges of jurors, and any material evidence offered and ovet·~ 
ruled. 2 Inst. 427. Dyer, 231. j1l. 3. Raym. 486. 

The excejlt~ons ought to. be put in ·writing s~dente curia, in the pre
sence of the JUdge who tned the cause, and stgned bv the counsel on 
each side ; and then the bill must be drawn up anci tendered to the 
judge that tried the cause, to be sealed by him; and when signed 
there goes out. a scire facias to the same judg·e ad cognosccndwn 8C?'ij1• 

tum, and that lS made part of the record, and the return 0f the judge 
Vo1.. I'. R r 

t.:. ' - -- --- - - - -. 
----~ - -...-------------------
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with the bill itself, must be entered on the issue-roll; and if a writ 
of error be brought, it is to be retumecl as part of the r ecord. l 
.Nels. Abr. 373. If a bill of excejztions is draw n up, and tendered t(} 
the jud ge for sealing, and he refuses to do it, the party m ay have a 
compulsory writ against him, commanding hin1 to seal it, if the fact 
alleged be truly stated : and if he returns that the fact is untruly 
stated, when the case is otherwise, an action will lie against him for 
mabng a false return. 3 Comm. 372 . R eg. B1·. 182. 2 Inst. 427. 

If on e of the justices sets his seal to the bill, it is sufficient ; but if 
they all r efuse, it is a contempt in them all. 2 Inst. 427. Raym. 
182. S. P. 2 L ev. 327 . S. P. 

\iVhen a bill of exceptions is allowed, the court will not suffer 
the party to move any thing in arrest of judgment on the point on 
which the bill of exception s was allowed. 1 Vent. 366, 367. 2 Lev. 
237. 2 J ones, 117. 

A bill of exceptions is in the nature of an appeal : examinable, 
not in the court out of which the record issues for the t1·ial at nisi 
jz1·ins, but in the n ex t immediate superior co urt, upon a writ of error 
after judgment given in the court below. 3 Comm. 372. 

These bills of excejztions are to be tendered before a verdict given, 
2 Inst. 427. and extend only to civil ac tions, not to criminal. Sid. 85. 
1 Salk. 288. 1 L ev. 68. 

But in I Leon. 5. it was allowed in an indictment for trespass ; and ifi 
Vent. 366. in an information in natm·e of a quo ~var?'anto . 
For a precedent of a bill of exceptions,_ see Bu.ll. N. P. 317. 
Bills of exceptions are now seldom u sed, since the liberality practised 

by the courts in granting new trials. 
BlLL OF EXCHANGE, A negotiable security for money, well 

known among merchants. The laws rel ating to this subj ect, and that 
of PROMISSORY (and negotiable) NoTEs, being implicated together, are 
here considered under one head, and thus arranged: 

I. bf the natw·e of, I. Bills of Exchange; 2. Inland and Fo1·eign ; 
3. P.romisso1·y .1\fotes . 4 The jzaTties to them. 5. The dis
tinction and Tesemblance bet'lveen the several kinds of bills 
and notes. 6. Bank and Bankers' notes. 7. The essential 
qualities rif bills and notes. 

II. Of the accejltance of bills; ho-w, ~vhen, by and to ~vlwm made. 
III. Qf the tTan.ife1·s of bills and notes by indorsement, etc. 
IV. Of the engagements of the seveml j zarties. 
V. Of I. the action and remedy on bilLs and notes; 2. Manner of 

dec! a ··i1zg and j :leading ; 3. The evidence ; and, 4. The 
dtfcuce. 

V I. Of bills lost, st olen, or forged ; and see III. 

I. 1. A BrLL OF ExcHAKGE is an open letter of request, addressed 
by one person to a sccot1d, desiring him to pay a sum of money to a 
t hird, or 10 any oLher to whom that third person shall order it to be 
paid ; or it may be made payable to beare r. 

The person who makes the bill is called the dTa'lveT ; he to whom 
it is addressed, the dra~vee ; ancl when he undertakes to pay the 
amount, he is then called the accejztor . The person to whom it is 
ordered to be paid is called the jwyee; and if he appoint another to 
recei vc the money, that other is called the indo1'see, as the payee is, 
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with respect to him, the indorsor ; any one who happens, for the tim e 
to be in possession of the bill, is called the !wlde1· of it. . . 

The time at which the payment is limited to be made ~~ V~\l'lous,. 
according to the circumstances of the parties, and the cll stance of 
their respective residences. Sometimes the amount is mad~ papbl e 
at sight : sometimes at so many days afte?· sight; at other tlmcs at a 
certain distance from the date. Usance is the time of one, two, or 
three months after the date of the bill, according to th e custom of ~he 
places between which the exchanges rnn; and the natut·e of wln.ch 
must therefore be shown and ave rred in a cl'eclaration on such a b11l . 
Double or treble usance is double or treble the usual time ; an~l half 
usance is half the time. \IVhere the time of payment is limited by 
months, it must be computed by calendar, not lunar, months; and 
where one month is longer than the succeeding one, it is a rule not to 
go in the computation into the third. Thus, on a bill elated the .28th, 
29th, 30th, or 31st of Januan;, and payable one month after date, the 
time expires on the 28th of F ebruary in common years, and in the three 
latter cases in leap year, on the 29th. [To which are tobe added the 
days of grace. See jwst.J ·where a bill is payable at so many days 
after sight, or from the date, the day of pt·esentment, or of the date, is 
excluded. Thus, where a bill, p ayable 10 clays after sight, is presented 
on the first day of a month, the 10 clays expire on the 11th; where it 
is elated the 1st, and payable 20 days after date, these expire on the 21st. 
Ld. Raym. 281. Stra. 829. 

A custom has obtained among merchants, that a person to whom a 
bill is addressed, shall be allowed a few days for payment beyond the 
term mentioned -in the bill, called days of grace. In G1·eat B1·itain and 
Ireland, three days are given ; in other places more. If the last of these 
three days happen to be Sunday, the bill is to be paid on Saturday. 
These days of grace are allowed to promissory notes ; but not to bills 
payable at sight. · 

2. Bills of exchange are distinguished by the appellation of fouig'IZ 
and inland bills; the first being those which pass from one country to 
another, and the latter such as pass between parties residing in th~ 
same country; and the universal consent of merchants had' long since 
established a system of customs relative to f oreign bills, which was 
adopted as part of the law in every commercial state. 

It does not appear that inland bills of exchange were very frequent 
in England before the reign of Charles II. (see 6 Mod. 29.) And when 
they were introduced, they were not regarded with the same favour 
as foreign bills. At length the legislature, by two different statutes, 
9 and 10 Wm. III. c. 17. and 3 and 4 Ann. c. 9. set both on nearly the 
same footing ; so that what was the law and custom of merchants with 
respect to the one, is now, in mosts respects, the established law of 
t he country with respect to the other. 

The following are the most general forms of inland anu foreign bills 
of exchange; but which are varied according to circumstances. 

lOOt. London, Janua1·y 1, 1793 . 
One month after date please to pay to .11. B. or order [or to me 

or my order J the sum of one hundred pounds, and place the same 
to the account of T. T. 

To Mr. C. D. . 
[Place of abode and business.] 

Ace. C. D. 
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London, Januan; 1, 1793. Exchange for SOl. sterling. 
At sight [Or At sight of this my only bill of exch~~nge J pay to 

Mr . .11. B. or order, fifty pounds sterling value received of him, 
and place the same to account, as j1er ad vice [Or without further 
ad vice J f1·om V. S. 

To Mr. C. D. t:tc. 

----------------------.---------------~·--------

London, JanuaTy 1, 1793. 
Exchange for 10,000 liv. Tournoises. 

At fifteen days after date [Or, at one, two, lie. usances J pay 
this my fi1·st bill of exchange, (second and third of the same tenor 
and date not pair!) to Messrs . .11. B. 1:1 Co. or order, ten thousand 
livres Tournoises, value received of them, and place the same to 
account, as j1e1· advice from C. D. 

To Mr. E. F. 
Banker in Paris. 

The two other bills of the foreign set are varied thus "first and third,'~ 
and "first and second not paid." 

3. A jzromissory note is a less complicated kind of security, and 
may be defined to be, an engagement in writing to pay a certain sum 
of money mentioned in it, to a person named, or to his order, or to 
the bearer at large. At first these notes were considered only as 
written evidence of a debt; for it was held that a promissory note 
was not assignable or indorsable over, within the custom of merchants; 
and that if, in fact, such a note had been indorsed or assigned over, 
the person to whom it was so indorsed or assigned, could not maintain 
an action within the custom against the drawer of the note; nor could 
~ven the person to whom it was in the first instance made payable, 
bring such action. 1 Salk. 129. 2 Ld. Raym. 757. 759. But at length 
they were recognised hy the legislature, and put on the same footing 
·with inland bills of exchange, by stat. 3 and 4 .linn. c. 9. (made per
petual by stat. 7 Ann. c. 25. § 8.) which enacts that promissory notes, 
payable to order or bearer, may be assigned and indorsed, and actiop. 
maintained thereon, as on inland bills of exchange. 

FonM OF PROMISSORY NoTES. 

--------.. __ .. ·-----. --------------------
20l. London, Janum·y I, J 793. 

I promise to pay .11. B. or bearer on demand twenty po)lnds for 
value received. 

T. T. 

2.Jl. London, January 1, 1793. 
Two months after date, we and each of us pt·omise to pay to lVIr. 

C. B. or order, twenty pounds, value received. 
.11. B. 
C. D. 

------------------------------------,---
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4. By tlrestats. 15 Geo. III. c. 51. and 17 Geo. III. c. ~0. made perpe• 
tual by stat. 27 Geo. III. c. 16. all negotiable notes and b1lls for less than 
20s. are declared void; and notes or bills between that sum and st. 
must be made payable within twenty-one days after date ; must 
particularize the name and descriptions of the payees; must beat 
date at the time and place they are made ; must be attested by a s~tb• 
scribing witness, and the indorsement of them must be attended w_Ith 
the same strictness in all respects, and made before the notes or btl!S 
become due. 

Bv the act 37 Geo. III. c. 32. the acts 15 Geo. III. c. 5 I. and 17 Geo. 
III. ·c. 30. were suspended, so far as 1·elated to notes under 5l. jzayable 
on demand to beare1·. This act of suspension (which was explainecl 

. and continued bv 37 Geo. III. cc. 61. 120. and 39 Geo. III. cc. 9. 47.) 
e xpired on sth july, 1799. By§ 8 of 39 Geo. III. c. 107. (a staml_) act, 
passed 12th July, 1799) the said acts 15 and 17 Geo .. IlL were sus
pended (with a retrospect to July 5) till No-v eml-, e1· 30, 1802, resj1ectin:g 
tmch notes f or l guinea and ll. each. By 4·3 Geo. III. c. I. tJle said 
acts were in like manner suspended, with a retrospect to satd 30th 
No-v embe1·. By 44 Geo. III. c. 4. the act 37 Gco. III. c. 32. was con
tinued ; and by 45 Geo. III. c. 25. it was continued, as amended, 
during the then war. 

By 45 Geo. III. c. 41. (respecting former acts as to stnal111otes in 
Ireland,) all promissory notes for less than 2.0s. Irish currency are de• 
clared void. 

Bills of exchange and promissory notes must 11ow be drawn on 
stampt paper. The stamp is proportioned, under the various acts, 
to the amount of the bill. If foreign bills are drawn here, the whole 
set must be stampt. But bills drawn abroad, of necessity, are not 
liable to any stamp duty. 

Bills of exchange having been first introdttcecl for the convenience 
of commerce, it was formerly thought that no person c0uld draw one, 
or be concemed in the negotiation of it, who was not an actual mer
chant ; but it soon being found necessary for others', not at all engaged 
in trade, to adopt the same mode of remittance and secul'ity, it has 
been since decided that any person capable of binding himself hy a 
contract, may draw or accept a bill of exchange, or be in any way el1-
gagecl in the negotiation of it, (and, since the stat. 3 and 4 .linn. c. 9. be 
a party to a promissory note,) and shall be considered as a merchant 
for that purpose. Carth. 82. 2 Vent. 292. Comb. 152. I S!ww. 125. 
2 Show. 501. Lut~v. 891. 1585. 12 Mod. 36.380. Salk. 126. 

But an infant cannot be sued on a bill of exchange. Carth. 160. 
Nor afeme covert; except in such cases as sbe is allowed to act as a 
feme sole. I Ld. Raym. 147. Salk.l16. See tit. Baro1Land F e'rne. 

Where there a1·e two joint-tt•aders, and a bill is dt·awn on both of 
them, the a~c~ptance ?f o?e. binds the other, if it concern the joint 
trade ; but It Is otherwise If It concet·n the acceptor only, in a distinct 
inte rest and respect. I Salk. 126. I Lei. Raym. 175. 

Sometimes exchange is made in the name, aBel for the account of a 
th~r~ person, by virtue of full power and authority given by him, and 
thl~ IS co:nmonly termedjlTocumtion; .and such b~J.ls may be dt·awn, sub
scnbed, mdorsed, accepted and negotiated, not Ill the name or fot' the 
account of the manager OT transactor of any or all of these branches 
.of remittances, but in the name and for the account of the p erson 
who authorized him. Lex Mere. 

5. A promissory note, i·n its original form of a promise from one 
man to pay a sum of mon€y to another, bears no resemblance to a 
bill of exchange. 'VVhen it is indorsed the resemblance begins, for 
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then it is an order by the indot'Sor to the maker of the note, who, by 
his promise, is his debtor, to pay the money to the indorsee. The 
indorsor of the note corresponds to the drawer of the hill ; the maker 
to the dra"vee or acceptor ; and the indorsee to the payee. When 
this point of resemblance is once fixed, the law is fully settled to be 
exactly the same in bills of exchange and pt·omissory notes: and 
whenever the law is reported to have been settled with respect to the 
acceptor of a bill, it is to be considered as applicable to the (drawer, 
or) maker of a note ; when with respect to the drawet· of a bill, then 
the first indorsor of a note ; the subsequent indorsors and indorsees 
bear an exact resemblance to one anothet'. 2 Burr. 676. 

Both bills and notes are in two different fot·ms, being sometimes 
made payable to such a man or his order, or to the order of such a 
man ; sometimes to such a man or bearer, or simply to bearer. 

The first kind have always been held to be negotiable; but where 
they were made payable to the order of such a man, exception has 
been taken to an action brought by that man himself, on the ground 
that he had only an authority to indorse : but the exception was not 
allowed. 10 ll-fod. 286. 2 Sho~v. 8. Comb. 401. Carth. 403. And it 
is now decided law, that bills and notes payable to bearer, at·e equally 
transferable as those payable to order; and the transfer in both cases 
equally confers the right of action on the bona fide holder. 1 Black. 
Rejz. 485. 3 Bun·. 1516. Stat. 3 and 4 ./inn. c. 9. § 5. l Burr.452. 
459. The mode of transfer, however, is different ; bills and notes 
payable to bearer are transferred by mere delivery, the others by in
dorsement. 

6. The bills and notes mentioned above are considered merely as 
securities for money; but there is a species of each which is con
sidered as money itself. These are bank notes, bankers' cash notes, 
.and dmfts on banke1·s payable on demand. 

Bank notes are treated as money or cash in the ordinary course or 
transactions of business by common consent, which gives them the 
credit and currency of money to every effectual purpose ; they are as 
much considered to be money as guineas themselves; 1 Bun·. 457. and 
it seems are as lawful a tender. See stat. 5 Wm. b' ]}f. c. 20. § 28. 
3 Term Rejl. 554. 

Bc,nke?"S' cash notes and drafts on bankers, are so far considered as 
money among merchants, that they receive them in payment as ready 
cash ; and if the party receiving them do not within a reasonable time 
demand the money he must bear the loss in case of the banker's 
failure. What shall be construed to be a reasonable time has been 
subject to much doubt; it was formerly considered as a question of 
fact depen{iing on the circumstances of the case, to be determined by 
a jury; but it is now established to be a question of law to be de
cided by the court, though the precise time is necessarily unde
termined. 1 Black. R ep. 1. See 1 Ld. Raym. 744. 1 Stra. 415, 
416. 550. 2 S tm. 910. 117 5. 1248. And on the whole the best rule in 
these cases seems to be, that drafts on bankers, payable on demand, 
ought to be carried for payment on the very day on which they are 
received ; if frmn the distance ancl situation of the parties that may 
<:onveniently be done. 

A draft on a banker, post-dated, and delivered before the day of the 
date, though not intended to be used till that day, must be stamped., 
by the stat. 31 Geo. III. c. 25. Allen v. Kee11es, I East, 435. 

Bills of exchange and promissory notes, though according to the 
general principles of law, they are to be considered only as ev.i .. 
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dences of a simple contract, are yet in one respect regarded as spe
cialties; and on the same footing with bonds ; for unless the contrary be 
shown by the defendant, they are always presumed to have. bee~1 made 
on a good consideration; nor is it incumbent on the .plaintiff ei~her to 
show a consideration in his declaration, or to prove It at the tnal. 1 
Black. Rejz. 445. Peckham v. Wood, K B. East, 18 Geo. III. Howe
ver, though foreign bills were always entitled to this _Privileg~, it was 
not without some difficulty that it was extended to mland bills: and 
notes are indebted for it to the statute. 2 Ld. Raym. 758. 1 Black. 
Rep. 487. 

7. Bills of exchange, contrary to the general nature of chases in ac
tion, are by the custom of merchants, assignable ot· negotiable with
out any fiction, and every person to whom they are transferred may 
maintain an action in his own name against any one, who has before 
him in the course of their negotiation rendered himself responsible 
for their payment. The same privilege is couferred on notes by the 
statute. But the instrument or writing· which constitutes a good bill 
of exchange according to the custom, or a good note under the 
statute, must have certain essential qualities. 3 Wits. 213. 

One of these qualities is, that the bill or note should be for the pay
ment of money only; and not for the payment of money and the 
doing some other act; (2 Stra. 1271.) for these instruments being 
originally adopted for the convenience of remittance, and now con
sidered only as securities for the future payment of money must un
dertake only for that; and it must be money in specie, not in good 
East India bonds, or any thing else which can itself be only considered 
as a security. Bull. N. P. 273. 

Another requisite quality is, that the instrument must carry with 
it a jler8onal and certain credit, given to the drawer or maker, not 
confined to credit on any particular fund. 3 Was. 213. But in the 
application of this principle there seems to be a material distinction 
between bills and notes. As to the former, where the fund is suppo
sed to be in the hands of the drawee, the objection holds in its full 
force ; not only because it may be uncertain whether the fund will be 
productive, but because the credit is not given to the fterson of the 
tlrawe~· ; b~t :vhere the fund on account of whie!1 the money is paya
l>le, either 1s m the hands of the drawer, or he Is accountable for it, 
the objection will not hold, because the credit is personal to him, and 
the. fund is only the consideration of his giving the bill. 'With re
spect to a note, if the drawer promise to pay out of a particular fund 
then within his power, the note wiJJ be good under the statute : th~ 
payment d.oes not depend on t?e circm_nst~nce of t!1e fund's proving 
unproductive or not, but there IS an obhgatton on Ius personal credit · 
the bare making of the note being an acknowledgment that he ha~ 
money in his hands. See Joscelyne v. Lassere, FoTt. 281. 1 o Mod. 
294. 316. Jenny v. Herle, l_ Stra. 591. 2 Ld. Raym. 1361. 8 Mod. 
265. Da'l~ke~ et u:x:. v. Delo1·aine, 3 Wits. 207. 2 Black. R ej1• 782. 
On the prmciple which governed these cases an order from an owner 
ef a ship t.o the freighter to pa:Y money on account of freight, was held 
to be no bill of exchange. 2 Stra. 1211. But such a bill from the 
freighters of. a ship, to any other person, if good in other respects 
wo~ld certamly ~ot. be bad, thoug~ made payable on account of 
freight ; because mdisputably there 1s a personal credit given to the 
«;awer? the word~ "on ac~ount of. freight," only expressing the con~ 
sideratiOn for which the bill was gwen. See Pierson v. Dunlop Dourr 
5.71. .And there may be cases where the instrument may apl)ear ~t 
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first sig·ht to be payable out of a particular fund, but in t•eality be on. 
ly a distinction how the drawee is to reimburse himself, or a recital of 
the particular species of value received by the maker of a note ; in 
which cases their validity rests on the personal credit given to the ac
ceptol' of the bill, or drawer of the note. 2 Ld. Raym. 1481. 1545. 
2 St1·a. 762. Bm·n. K. B. 12. 

Another essential quality to make a good bill or note is, that it 
must be absolutely payable at all events ; and not depend on any par
ticular t;:ircumstances which may or may not happen in the common 
course of things. 3 Wils. 213. 1 Bun·. 325. See 2 Ld. Raym. 1362. 
1396. 1563. 8 .Mod. 363. 4 Vin. 240. jzl. 16. 2 Stra. 1151. 4 Mod. 
242. 1 Burr. 323. In the case of notes, however, it is not necessary, 
that the time of payment should be absolutely fixed ; it is sufficie11t if, 
from the nature of the thing, the time must certainly arrive on which 
their payment is to depend; (2 Stra. 1217. 1 Burr. 227.) for here 
the words of engagement make the debt ; and it is no direction to an
other person ; the foriD;er part of the note is a promise to pay the 
money and the rest is only fixing the particular time when it is to be 
paid. It is sufficient if it be certainly, and at all events payable at 
that time, ·whether the maker live till then, m· die in the interim. 
And it has beep decided that a promise to pay "within two months 
after such a ship shall be paid off," will make a good note ; fOl' the 
paying off the ship is a thing of a public nature and morally certain. 
See 1 Stm. 24. I Wits. 262, 263. But this indulgence seems to have 
been carried almost too far; and such a latitude seems incompatible 
with the nature and original intention of a bill of exchange ; its aJ. 
lowance in favour of promissory notes arising entirely from a liberal 
construction of the statute on which the negotiability of those notes 
depends. 

In most of the cases where the several instruments have been de
nied the privilege of bills and notes, it is ·not for that reason to be 
concluded that they are of no force : when the fund from which they 
are to be paid, can be proved to have been productive, or the contin
gency on which they depend has happened, they may be used as evi
dence of a contract according to the circumstances of the case, or ac
cording to the relation in which the pat'ties stand to one another. See 
2 Black. Rejt. 1072. 

No precise form of words is necessary to make a bill of exchange 
or a note under the statute; any ordet· which cannot be complied with, 
or promise which cannot be performed, without the payment of mo· 
ney, will make a good bill or note. Thus an order to deliver money, 
or a promise that such a one shall receive it. 10 Jl!Iod. 287. 2 Ld. 
Raym. 1396. } Stra. 629. 706. 1 Wils. 263. 3 Wils. 213. 8 Mod. 
364. Alt. 1. 

The words value received being in general inset•ted in bills and 
notes, there seems to have been some doubt whether they were es· 
sential ; in one case, (Banbury v. Lisset, 2 Stra. 1212.) where the 
want of these words was objected, a verdict was given on that account 
ag·ainst the instrument, but that case seems a very doubtful authority. 
On several occasions it appears to have been said incidentally by the 
court, and at the bar1 that these words are unnecessary. Fo1·t. 282. 
l)m·n. K. B. 88. 8 Mod. 267. 1 Show. 5. 497. 3 J. .. d. Raym. 1556. 
1481. Lut~v. 889. 1 Mod. Ent. 310. And the point is now fully 
settled that these words are not necessary; for as these instruments 
are always presumed to have been made on a valuable consideration, 
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words ·which impot't no mot'e cannot be essential. T.Yhite v. Ledwick, 
K B. Hit. 25 Geo. III. 

Whethel' it be essential to the constitution of a bill of exchange, 
that it should contain wot'ds which rendet' it negoti~ble, ~s t? ?1·de1· ~l' 
to beare1·, seems not hitherto to have received a d1rect JUdicial deci 
sion. There are two cases in which the want of such words was 
taken as an exception ; but as there wet'e other exceptions, the point 
was not decided. 2 Stm. 1212. 3 'f'Vils. 212. In anothel' case, the 
same exception was taken and overruled, but under such circum-. 
stances that the point was not generally determined. 2 l'Vils. 353. . H 
in a doubtful point howeyer it may be allowed to reason on general prm
ciples, it should seem, that it being the original int~ntion and the actual 
use of bills of exchange that they should be negotiable, such drafts as 
want these operative words are not entitled to be declared 6n as spe
cialties, howe,yer they may be sufficient as evidence to maintain an 
action of another kind. Kyd, 42. But it has been ruled that such 
words are not necessary in notes, and that the person to whom they 
are made payable may maintain an action on them, within the statute 
against the make1·. Moor v. Paine, Ha1·d~v. 288. 

II. AN AccEPTANCE is an engagement to pay a bill of exchange nc
curding· to the tenure of the acceptance . The circumstances which 
generally concur in an acceptance are that the party to whom it is ad 
dressed binds himself to the payment, after the bill has issued, be
fore it has become due and according to its tenor; by either sub
scribing his name, or writing the word acceftt s, Ol' accejzted, or accejztcd 
./1. B. But a man may be bound as acceptor without any of these 
circumstances. 

An acceptance may be either written m· verbal ; if the former, it 
may be either on the bill itself, or in some collateral \ITiting, as a 
letter, &c. 1 Stra. 648. In foreign bills it has always been undeJ'
::;tood that a collateral or parol acceptance was sufficient. 1 Stm . 
648. 3 Burr. 167 4. Hm·d~u. 75. And it is now settled that such ac
ceptance is also good in cases of inland bills ; as by word, Lumley v. 
Palmer, 2 Stm. !000. or by letter, 1 ./ltk. 717. (613.) 

The acceptance is usually made between the time of issuing the bill 
and the time of payment ; but it may also be made before the bill l1as 
i.ssuf'd, Ol' afte1· it has become due ; when it is made before the bill is 
issued, it is rather an agreement to accept, than an actual acceptance; 
but such agreement is equally binding as an acceptance itself. 3 BU?·r. 
1663. Doug. 284. 1 ./ltk. 715. ( 6 11.) \Vhen the acceptance is made ~f
t er the time of payment is elapsed, it is considered as a general promise 
to pay the money : and if it be to pay according to the tenor of the 
bill, t~is sh_all no~ invalidate the ~cceptance, though the time being· 
past, It be 1mposs1ble to pay accorchng to the tenor; but th·~ se words 
shall be rejected as surplusage. 1 Salk. 127. 129. I Ld. Raym. 364·. 
574. 12 Jl!lod. 214. 410. CaTth. 459. 

Acceptance is usually made by the drawee, and when before the 
issuing of the bill, is hardly ever made by any other person ; but af
ter the issuing the bill it often happens, either that the dra\\·ee cannot 
be found, or refuses to accept, or that his credit is suspected ; or that 
he cannot by reason of some disability render himself responsible : in 
any of these cases an acceptance by another person, in order either to 
prevent the return 0f the bill, to promote the nea-otiation of it, or to 
save the reputation of, .and_ prevent an action ag~inst the drawe1·, o1• 

some of the other parties, 1s not uncon)mon: such an acceptance is 
VoL. I. S s 

-.r .................. ________________________ ~ 
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called an acceptance for the honour of the person on whose account it 
is made. 

That engagement which constitutes an acceptance, is usually made 
to the holder of the bill, or to some person who has it in contempla
tion to receive it; and then the acceptor must answer to him, and to 
every one who either has had the bill before, or shall afterwar~s have 
it by indorsement ; but it is frequently made to the deawer h1mself; 
and then it m ay be binding on the party making the engagement or 
not, according to the circumstances of the case. 

The mere answe1· of a merchant to the drawer " that he will duly 
honour his bill," is not of itself an acceptance, unless accompanied 
with circumstances which may induce a third person to take the bill 
by indorsement : but if there be any such circumstances, it may 
amount to an acceptance, though the answer be contained in a letter 
to the drawer. Co'iCJjl. 572. 574. 1 Atk. 715. (61 1.) ~\nd an agree
ment to accept may be expressed in such terms as to put a thied pee
son in a bette1· condition than the drawer. If one meaning to give 
credit to anothet:, make an absolute promise to accept his bill, the 
drawe r or any other peeson may show such promise on the exchange 
to procure credit, and a third person advancing his money on it has 
nothing to do with the equitable circumstances which may subsist be
iween the drawer and acceptot·. D oug. 286. (299.) 

A. in consideration of having commissioned B. to receive certain 
African bills payable to him, drew a bill upon B. for the amount, payable 
to his own orde1· ; B. acknowledged by Jetter the receipt of the list of 
the .dj ;·ican bills, and that A. had drawn for the amount, and assured him 
that i t vvould m eet clue honolll' from him. This is an acceptance of 
the bill by B. and the purport of such letter having been communi
cated by .11. to third persons, who, on the credit of it, advanced money 
on the bill to .11. who indorsed it to them ; held that B. was liable as 
acceptor in an action by such inclorsces, although after the indorse
ment, in {;onsequence of the African bills having been attached in B.'s 
hands, ·who was ignorant of his letter having been shown, .11. wrote to 
B. advising him not to accept the bill when tendered to him; which 
as between .11. and B. would have been a discharge of B.'s acceptance 
if the bill had still remained in .ll.'s hands. Clarke and otheTs v. Cock, 
4 East, 57. 

An acceptance is genet·ally according to the tenor of the bill ; m1d 
then it is called a general and absolute acceptance : but it may differ 
from the tenot· in some material circmnstances, and yet, as far as it 
goes, be binding on the acceptor. Thus it may be for a less sum 
than that mentioned in the bill ; or it may be for an enlarged period. 
1 Stnt . 214. ]i.Jarius, 2 1. So the drawee may accept a bill which 
has no time mentionet\ for payment, and which is held to be payable 
at sight, to pay, at a distant period; which acceptm1ce will bind him. 
11 .lkfod. 190. 

A bill 'vas payable the fir st of Januw·y; tlw drawee accepted to pay 
the 1st of J1fm·ch; the bolder struck out the 1st of iVIa,·c!t, and inserted 
the 1st of January, and when it was payable according to that date, 
presented it fo r payment, which . the acceptor refused; on which the 
holder restored the acceptance to the original form ; and the court 
held that it continued binding. Price v. Shute , East. 33 Car. II. So 
the acceptance may direct the payment to be made at a different place 
from that n entionecl in the bill, as at the house of a banker. See 2 
Stra. l 195. So also the acceptance may differ from the tenm· of the 
bill in its mode of paym ent, as to pay )1alf in money, half in bill ':l 
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that he will accept them; this is equivalent to an acceptance; and a 
subsequent prohibition to draw on him on B.'s account, will be of no 
avail, if in fact, previous to that prohibition, the credit has been given. 
3 Bur·r. 1663. 

A letter from the drawees of a bill in England to the drawer in 
AmeTica, stating that " their prospect of security being so much im
proved they shall accej1t or certainly jzay the bill," is an accejttance in 
la~v; although the drawees had before refused to accept the bill when 
presented for acceptance by the holder, who resided in England, and 
again after the wriLing such letter refused p ayment of it when pre
sen ted for lK,yment ; and although such Jetter written before were 
not received by the drawer in America, till after the bill became due. 
TVynne v. Raikes, 5 East, 514. 

If a book-keeper or servant, or other person having authority, or 
who usually transacts business of this nature for the master, accept a 
bill of exchange, this shall bind such master. 3 New Abr. 611. 

If a bill be drawn on a servant (as a clerk of a corporation, &c.) 
with direction to place the money to the account of his employer, and 
the sen·ant accept it generally, this renders him liable to answer per
sonally to an indorsee. 2 Stra. 955. Ha1·dw. I. 

If a bill be accepted, and the person who accepted the same hap
pens to die before the time of payment, there must be a demand made 
of his executors or administrators; and on non -payment a protest is to 
be rpade, although the money becomes due before there can be ad
ministration, &c. 

Forging the acceptance of any bill of exchange, or the number or 
principal sum of any accountable receipt, is made felony, by stat. 7 
Geo. II. c. 22.. , 

III. According to the differe nce in the style of negotiability of bills 
ancl1notes, the modes of their transfer also differ. Bills and notes 
payable to bearel' are transferred by delivery : if payable to A. B. ot• 
bearer they are payable to bearer, as if A. B. were not mentioned. 1 
Burr. 452. 3 Bun·. 1516. l Black. R eft . 485. But to the transfer of 
those payable to oi·der, it is necessary in addition to delivery that there 
should be something, by which the payee may appear to express his 
order. This additional circumstance is an indorsement ; so called 
from being usually (thoug·h not necessarily) written on the back of the 
note or bill. 

Where n0 regulation is made by act of parliament (see ante, I. 4.) 
relative to the negotiation of bills or notes, no particular form of 
·words is necessary to make an indorsement; only the name of the in
dorser must appear upon it, and it must be written or signed by him, 
or by SQme person authorized by him for that purpose. 

Indors-ements are either in full or in blank; a full indorsement is 
that by which the inclorsor orders the money to be paid to some parti
cular person, by name : a blank indorsement consists only of the 
name of the inclorsor. Blank indorsements are most frequent; indeed 
aimost uni,·er·sal in business. A blank indorsement renders the bill or 
note afterwards transferable by delivery only, as if it were payable to 
bearer ; for by only writing his name the indorser shows his inten
tion that the instrument should have a general currency, and be trans
ferred by every possessor. Doug. 617. (639.) 611. (633.) 

Except where restrained by statute (see ante, I. 4.) the transfer of a 
bill or note may be made at any time after it has issued, even after the 
cl ay of p:tyment; :c;:d in case of bills, where the acceptor resides at a 
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distance from the drawer, is frequently made before acceptance. 
Lei. Raym. 515. See 3 Term Rej1. 80. 3 Burr. 1516. 1 Black. Rejz. 
485. Doug. 611. (633.) 

An indorsement may be mf(de on a blank note, before the insertion 
of any date or sum of money, in which case the indorsor is liable for 
any sum, at any time of payment that may be afterwards inserted.; 
and it is immaterial whether the person taking the note on the crecllt 
of the indorsement knew whether it was made befo1·e the drawing of 
the note or not; for in such a case the indorsement is equivalent to a 
letter of credit for any indefinite sum. Doug. 496. (514.) 

On a transfer by delivery, it is said that the person making it ceases 
to be a party to, or security for the payment of a bill or note ; (1 Ld. 
Raym. 442. 12 Mod. 241. 1 Salk. 128.) yet it seems there can be 
little doubt that he is liable in another sort of action ; as for money 
had and received, &c. see 3 Term R ejz. 757. 4 Tenn Rejz. 177. 

Though a blank indorsement be a sufficient transfer, and may enable 
the person, in whose favour it is made, to negotiate the instrument, 
yet it is in his option, to take it either as indorsee, or as servant or 
agent to the indorsor ; and the latter may, notwithstanding· his in
dorsement, declare as holder in an action ag·ainst the drawe1· or ac
ceptor. Nothing is more usual than for the holder of a bill or note to 
indorse it in blank, and send it to some friend for the purpose of pro
curing .the acceptance or the payment ; in this case it is in the power 
of the friend, either to fill up the blank space over the indol'SOI''s 
name, with an order to pay the money to himself, which shows his 
election to take as indorsee; or to write a receipt, which shows he is 
only the agent of the indorsor. 1 Salk. 125. 128. 130. 1 Sho~u. 163. 2 
Ld. Raym. 871. And, on this principle, one to whom a bill was de
livered with a blank indorsement, and who carried it for acceptance, 
was admitted, in an action of trover for the bill against the drawee, 
to prove the delivery of it to the latter. 1 Salk. 130. 2 Ld. Raym. 
871. 

The original contract on negotiable bills and notes is to pay to such 
person or persons, as the payee, or his indorsees, or their indorsees 
shall direct ; and there is as much privity between the last indorsor 
and the last indorsee, as between the drawer and the original payee. 
When the payee assigns it over; he does it by the law of merchants, 
for as a thing in action, it is not assignable by the general law. The 
indorsement is part of the original contmct, is incidental to it in the 
nature of the thing, and must be understood to be made in the same 
manner as the instrument was drawn ; the indorsee holds it in the 
same ma~n.er and with the same privileges, qualiti~s and advantag·es 
as th.e ongmal payee, as a transferable, negotiable mstrument, which 
he may indorse over to another, and that other to a third, and so on at 
pleasure ; for these reasons an indorsor for a valuable conside1·a.tion 
cannot limit his indorsement by any restriction on the indorsee, so as 
to pl'eclude him from transferring it to another as a thing negotiable . 
2 Burr. 1222, 1223. 1226, 1227. See also Com. 311. 1 Stra. 457. 
2 Bun·. 1216. l Black. R ejt . 295. and as to the effect of restrictive 
indorsements, see Doug. 615. (637.) 617. (639, 640.) 

Where the transfer may be by delive1·y only, that transfer may be 
mad~ by any person ":'ho by any means, whether accident or theft, has 
Qbtamed the possess~on ; and. any hold~r may recove1· against the 
drawer, acceptor or mclorsor 111 blank, 1f such holder gave a valua
ble consideration without knowledge of the accident. l Burr. 452. 
3 Burr. 1516. 1 Black. Rejz. 485. The same principle applies also 

~~--------------------------------~C. 
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to the case of a bill negotiated with a blank indorsement; Peacocky. 
Rhodes et al. Doug. 611. (613.) where the court held, that there was 
no difference between a bill or note indorsed blank, and one payable 
to bearer. They both pass by delivery, and possession proves proper
ty in both cases. The holde!' of either cannot with propriety be con
sidered as assignee of the payee : an assignee must take the thing as
signed, subj ect to all the equity to which the original party was sub
ject : if this rule were applied to bills and notes, it would stop their 
cunency, and would render it necessary for every indorsee to inquire 
into all the circumstances, and the manner in which the bill came te 
the indorsor ; b t the law is now clearly settled , that a holder coming 
fai rly by a bill or note is not to be affected with the transaction be-
tween the orig·inal parties . . 

But a transfer by indorsement where that is necessary, can only be 
m ade by him who has a right to make it, and that is strict1y only the 
payee, Ol' the person to whom he or his indorsees have transferred it, 
or some one claiming in the . right of some of these parties. Bills 
and notes in favour of partne1·s must be indorsed by them all, or at 
least by one in the firm of the house ; and a bill drawn by two per
sons payable to them or order, must be indorsed by both. Doug. 630. 
(653.) in note. 

If a bill or note be made or indorsed to a woman while single, and 
she afterwards marry, the right to indorse it over belongs to her hus
band, for by the marriage he is entitled to all her personal property. 
1 Stm. 516. Ca. L. E. 246. 

If a man become bankrupt, the property of bills and notes of which 
he is the payee or indorsee, vests in his assig·ne_es, and the right to 
transfer is in them only. If the holder of a bill or note die, it de 
volves to his executors or administrators, and they may indorse it, 
and their indorsee maintain an action, in the same manner as if the 
indorsement had been made by the testator or intestate. But on their 
indorsement they are liable ju1·sonally to the subsequent parties, fot· 
they cannot charge the effects of the testator. They may also be the 
indorsees of a bill or note in their quality of executors or administra
tm·s ; as where they receive one from thei1· testator or intestate; and 
in that character they may bring an action on it against the acceptor, 
or any of the other parties. 3 11Vils. l. 2 Stra. 1260. 2 Eames, 137. 
2 B un·. 1225. l T enn R eft. 487. 10 Mod. 315. 

'II,Then a bill payable to order is expressed to be for the use of an
other person than the payee, yet the riglrt of transfer is in the payee, 
and his indorsee may recover against the drawer or acceptor. Carth. 
5. · 2 Vent. 309. 2 Show. 509. 

It has been adjudged, that a bill of exchange cannot be indorsed fot· 
part, so a~ to subject the party to several actions. 3 .Ne7v Abr. 010. 
Carth. 466. 1 SaLk. 65. 

IV. By the very act of drawing a bill, the drawer comes under an 
implied engagement to the payee, and to every subsequent holder, 
fairly entitled to the possession, that the person on whom he cl!'aws is 
capable of binding himself by his acceptance ; that he is to be found 
at the place at which he is described to be, if that description be men
tioned in the bill ; that if the bill be duly presented to him, he will 
accapt it in writing on the bill itself, according to its tenor; and that 
he will pay it ·when it becomes due, if presented in pro12er time fot' 
fhat purpose. 
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In default of any of these particulars, the drawer. is liable to an ~~
tion at the suit of any of the pn.rties before mentiOned, on due chh
o·ence being· exercised on their parts, not only for the payment of the 
~ri.rinal sum mentioned in the bill, but also, in some calles, for cbma
ge~ interest and costs ; and he is equally answerabl_e whether the 
bill was drawn on his own account, or on that of a thu·d person; for 
the holder of the bill is not to be affected by the circumstances that 
may exist between the drawer and another ; the jte~·sonal credit of the 
drawer being pledged for the due honour of the b11l. Bea~vls. See 
ante, I. 7. 

If a man write his name on a blank piece of paper, and deliver it to 
another, with authority to draw on it a bill of exchange to any amount, 
at any distance of time, he renders himself liable to be called o? as 
the drawer of any bill so formed by the person to whom he has glVen 
the authority. 1 H. Black. Rej1.. 313. 

If acceptance be refused, and the bill retumed, this is_ notice to the 
'drawer of the refusal of the dl"awee ; and then the penod when the 
debt of the former is to be considered as contracted, is the moment he 
draws the bill ; and an action may be immediately commenced against 
him; though the regular time of payment, accordit;g to t_he tenot· ?f 
the bill, be not arrived. For the ch·awee not havmg· gH"cn ct·edlt, 
which was the ground of the contract, what the drawer had under
taken has not been performed. Doug. 55. A!itfonl v. jJ!layor. See 
also 2 Stra. 949. cited 3 Wits. 16, 17. 

'Vhen a bill of exchange is indorsed by the person to whom it 'vas 
made payable, as between the indorsor and indorsee, it is a new bill of 
exchange ; as it is also between every subsequent indorsor and in
dorsee : the indorsor therefore, with respect to all the parties subse
quent to him, stands in the place of the drawer, being a collateral se
curity for the acceptance and payment of the bill by the drawee : his 
indorsement imposes on him the same engagement that the drawing 
of the bill does on the drawer ; and the period when that engagement 
'<lttaches is the time of the indorsement. l Salk. 133. 2 Sil01V. 441. 
494. 2 Bun·. 67 4. 

Nothing will discharge the indorsor from his engagement hut the 
absolute payment of the money, not even a judgment recovered 
against the drawet·, or any previous indorsor. 3 Mod. 86. 2 Sltow. 
4-41. 494. Neither is the engagement of an indorsor discharged by an 
ineffectual execution against the dmwer, or any prior or subsequent 
indorsor. 2 Blac/(. Rej1. 1235. and see 4 Term Rejz. 825. 

The engagement of the drawer and indorsors is, however, still but 
conditional. The holder, in order to entitle himself to call upon them 
in consequence of it, undertakes to perform certain requisites on his 
part, a failure in which precludes him from his remedy against them. 
!'V:her~ the payment of a bill is limit~d at a certain time after sight, 
lt 1s ev1dent the holder must present 1t for acceptance, otherwise the 
ti.me ~f payn;en_t wot~ld ne~er come: it does not appear th:1t any pre
£tse time, wtthm which tlus presentment must be made, has in any 
case been ascertained: but it must be done as soon as, under all the 
drcumstances of the case, that can conveniently be done ; and what 
has been said on the presentment of bills and notes payable on de
mand, seems exactly to apply here. See ante, I. 6. 

Whether the holder of a bill, payable .at a certain time after the date, 
?e bound to present for ~cc~pt~nce Immediately on the receipt of 
It, or whether he may walt till It become due, and then l)l"esent it 
for payment, is a question which seems never to have been directly-

~~ -~------------------------------------~ 
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determined : in practice, however, it frequently happens that a bill is 
neg·otiated and transferred through many hands without acceptance ; 
and not presented to the drawee till the time of payment, and no 
obj ection is ever made on that account. See 5 Bun·. 2671. 1 Tenn 
R ej1 . 7 13. 

If, however, the holder in fact present the bill for acceptance, and 
that be refused, he is bound to give regula!' notice to all the preceding 
p~u·ties to whom he intends to resort for non-payment ; to the drawet·, 
that he may know how to regulate his conduct with respect to the 
drawee, and make other provision for the payment of the bill; and 
to the indorsors, that they may severally have their remedy in time 
against the parties on whom they have a right to call; and if, on ac
count of the holder's delay, any loss accrue by the failure of any of 
the preceding parties, he must bear the loss. 5 Burr. 2670. 1 Term 
Rejl. 7 12. 

It is also the duty of the holder of a bill, whether accepted or not, 
to present it for payment within a limited time ; for otherwise the law 
will imply that payment has been made ; and it would be prejud icial 
to commerce, if a bill might rise up to charge the drawer at any dis
tance of time, when all accounts might be adjusted between him and 
the drawee. For the old cases on this subject, see 1 Salk. 127. 132, 
133. 1 Sho~u. 155. 1 Ld. Raym. 743. 2 Stra. 829. This time for de
mand of payment seems, at present, to be regulated by the cases as 
to notice to preceding indorsors immediately following·. 

A presentment either for payment or acceptance must be made at 
seasonable hours ; which are the common bout'S of business in the 
place where the party Jives to whom the presentment is to be made. 

If acceptance or payment be refused, or the drawee of the bill, OJ' 

maker of the note, has become insolvent, or has absconded, notice 
from the holder himself must be given to the preceding parties; and 
in that notice it is not enough to say that the drawee or maker re
fuses, is insolvent, or has absconded, but it must be added, that the 
holder does not intend to give him credit. The purpose of giving 
notice is not merely that the indorsor should know default has been 
1nade, for he is chargeable only in a secondary degree ; but to render 
him liab!e, it must be shown that the holder looked to him for pay, 
ment, and gave him notice that he did so. See 1 Stra. 441. 515. 2 
Black. Reft . 747. as to bilis ; and 1 Stra. 649. 2 StTa. 1087. I Term 
R~jz. 170. as to notes. 

What should be considered as reasonable time within which notice 
should be given, either of non-acceptance or non-payment, has been 
subject to lTiuch doubt and uncertainty; it was once held, that a 
fortni ght was a reasonable time, but that is now much narrowed. I 
Mod. 27. 
, VVith respect to acceptance, it is usual to leave a bill for that pur
ppse with the dra>vee till the next day, and that is not considered as 
giving him time ; it being understood to be the usual practice ; ·but if 
on being called on the next clay, he delay or refuse to accept accord
ing to the tenor of the bill, the rule now established, where the par
ties, to whom notice is to be given, reside at a different place from 
·the holder and clt·awee, is, that notice must be sent by the next post. 
Under the same circumstances, the same rule obtains in the case of 
non-jzayment. I Tenn Rejz. 169. So also, in case the drawee or 
maker has absconded, or cannot be found, notice of these circum
stJ.:r. ces, either in case of non-acceptapce or non-payment, must be 
~ cnt by the first post. · 
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The great difficulty h~s bee!! to .establish any general rule, 1vhere 
the party entitled to nottce ~es1de? m the same pl~ce, ot• at a place. at 
a small distance from that m wh1ch the holder hves. On th1s pomt, 
as well as on the question of what shall be considered as a reasonable 
time for making the demand of payment, it has been an object of no 
little controversy, whether it was the province of the jury or of the 
judge to decide : (see ante, I. 6.) till lately it seems the jury had been 
permitted to determine on the particular circumstances of each indi
vidual case, what time was reasonably to be allowedj either for making; 
demand or giving notice. Doug. 515. (681.) 

But it having been found that this was pl'oductive of endless un
certainty and inconvenience, the court, on sevet·al occasions, have 
laid it down as a principle, that what shall be considered as reasonable 
time in either case is a question of law; juries have, however, strug
gled so hard to maintain their privilege in this respect, that in two 
cases they narrowed the time for demand, contrary to the opinion o~· 
the court; and, on a second trial being granted, they, in both c~ses, 
adhered to their opinion, contrary to the direction of the judge. In 
on~ of them, however, application being made for a third trial, the 
court would have grantee! it, had nut the plaintiff precluded himself by 
proving his debt under a commission of banki'upt which had issued 
against the drawees of the bill between the time of the verdict and 
the application. See Doug. 515. I Tenn Rejt. 171. and the cases 
there cited. In a third case, where the strug·gle by the jmy was to 
give a longer time for notice than was necessary, the court adhered to 
their principle, and grapted no less than three trials. 1 Tenn Rejt. 
167. 169. Tindal v. BTo7vn. It seems ther·efore fully established, th:tt 
what shall be reasonable time is a question of law ; and generally that 
a demand must be made, and notice given, as soon as under all the 
circumstances, it is possible so to do. 

The reason why the law requires notice is, that it is presumed th:tt 
the bill is drawn on account of the drawee's having effects of the 
drawer in his hands; and that if the latter has notice that the bill is ' 
not accepted, or not paid, he may withdraw them immediately. But 
if he have no ~ffects in ~h~ other's hands, then he cannot be injured 
for want of notice ; and if lt be proved on the part of the plaintiff1 
that from the time the bill was drawn, till the time it became due, the 
drawee never had any effects of the drawer in his hands, notice to 
the latter is not necessary in order to charge him, for he must knmV 
this fact ; and if he had no effects in the drawee's hands, he had no 
right to draw upon him, and to expect payment from him ; nor can 
he be injmed by the non-payment of the bill, or the want of notice 
that it has been dishonoured. 1 Term Rejz. 410. and see 1 Term R ejz, 
405. 

Yet, though it appear that the drawer had no effects in the hands 
ef the drawee, no action can be maintained against the indorsor, if no 
notice was given him of the bill being dishonoured; for though the 
drawer may have received no injlll·y, the indorsor, who must be pl'e
sumed to have paid a valuable consideration for the bill, probably has. 
2 Term Rejz. 714. 

Though in the case where the drawer has effects in the hands of the 
drawee, the want of .notice cannot ?e waived by a subsequent promise 
by the drawer, to discharge the blll ; yet where he had no effects i t 
may; though it appear that, in fact, he sustained an injury fo1· want of 
such notic~: such a subsequent promise is an acknowledg·ment that 
he had no rtght to draW Qll the drawee; and rf he hilr'i in fac} Sll)itai~~· 

Vol. I. T t 
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eel clamage, it is- his own fuult. But where damage in such a L'aM 
has been sustainecl, and no subsequent promise appears, it may be 
yery doubtful whether want of notice can be waived. See 2 Tr-rm 
R.-;1. 713,714. 

In the manner in which notice, either of non-acceptance or non~ 
payment, is given, there is a remarkable difference between i: :lanc~ 
and foreign bills ; in the fanner no particular fo1·m of words is ne
cessary to entitle the holder to recover ctgainst the drawer or indorsors, 
the amount of the bill, on failure of the drawee or acceptor; it is suf
f-icient if it appear that th e holder means to give no credit to the latter, 
bnt to hold the forme r to their respvnsibility. 1 Tenn Reft. 170. But 
in foreign bills other formalities are required ; if the person to whom, 
the bill is addressed, on presentment, will not accept it, the holder is
to carry it to a person vested with a public character, who is to go to 
the c~r~twee aBel demand acceptance, and if he then refuse, the officer 
is there to m •:ke ,t minute on the bill itself, consisting of his iniLials,
~he month, the clay and the year, with his charges. for minuting. He 
must afterwards dl~aw up a solemn declaration, that the bill has been. 
ptesentec\ for acceptance, which was refused, and that the holder in
teuds to 1·ecover <.li damages which he, o1· the deliverer of the money 
to the drawer, or any other, may sustain on account of the non·ac
c ept,wce: the minute is, in common language, tel'med the noting of 
the bill ; the solemn declaration, the fLrotest; and the pet·s.on whose 
office it is to do these acts, a jwbtic nofaTy : and to his Pl'Otestation aa 
foreisn1 courts give credit. JI!Ial. 264. 1VfaT. 16. 

This j11·orest must be made within the regular hours of business, 
and in sufficient time to have it sent to the holder's correspondent by 
the very next jwst after acceptance refused; for if it be not sent 
by that time, with a letter of advice, the holder will · be construeLI to 
have discharged the drawer and the other parties entitled to notice: 
and noling alone is not sufficient ; there must absolutely be a protest 
to rend e1· the preceding parties liable. Butl. N. P. 271. 2 Term 
Reft. 71 S. 

Bm in this case the holder is not to send the bill itself to his cor
respondent; he must re tain it, in order to demand payment of the 
drawee when it becomes due. 

vVheu the hill becomes duo, whether it was accepted or not, it is 
again to be pi·esented for payment within the clays of grace, and if 
p <>yment be refused, the bill must be protested for non-payment, and 
the bill itself, together with the protest, sent to the holclel''s corres· 
ponclent, unless he shall be ordered by him to retain the bill, with a 
prospect of obtaining- its discharge from the acceptor. Bea~ues. 

As this p1 otest . on foreig·n bills- must. be made on, the last day of 
grace, aud immecli<~te notice sent to the parties concerned, it seems 
est,tbiished th<At such a bill is payable on demand made, at any time 
that day, within reasonable ho~ns ; and that the acceptor has 110t the 
whol e day to pay the bill. 4 TeTm Reft. 170. 

Besides the protest for non-acceptance and non-payment, there may 
also be a prQtcst for beLter security; this is usual when a merchant, 

-who has accepted a bill, happens to become- insolvent, or is publicly 
r<·ported to haYe Lile.d in his credit, Ql' absents himself from 'Chang·e, 
befo re the bill he has accepted has become due ; or when the bolder 
h as any r~ason to suppose it will not be paid ; in such cases he mar 
caus l" a notary to demand better security, and on that being refused1 
m: •--c: protest for wa.;1t of it; which pmtest must also be sent to the 
partie~,> coJJcerncd by the next post. Afar. 27. l Ld. Raym. 743. 
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·vv·het•e the original bill is lost, and another cannot he had of the 
tlrawer, a protest may be made on a copy, especially where the I:c
fusul of payment is not for ·want of the original bill, but merely for 
another cause. 1 Sho~v. 164. 

The effect of protest for non-acceptance or non-payment, is to 
charge the drawer or indors.ol's, not only with the payment_ of the . 
pl"incipal sum, but with interest, damages and cxpen~e~; \vlnch lllt
tcr consist usually of the exchange, re-exchang·e, pi"O\"lSIOll . and post
age, together with the expenses of the protest. See Stra. 64-9. 

V'lhenever interest is allowed, and a new action cannot be brought 
for it, which is the case on bills and notes, the interest i"~ to be calcu
lated up to the time of signing final judgment. 2 Burr. 1086, l087. 
and see 2 Tenn Reft. 52. 

The principal difference between foreign and inland bills of ex
change at common law, seems to have been this. A protest for non~ 
acceptance or non-payment of a foreign bill was, and still is, essen
tially necessary to charge the drawer on the debult of the drawee ; 
nothing, not even the principal sum, could or can, at this time, be _re
covered against him without a protest; no othet· fcrm of notice havtug 
he~tn admitted by the custom of merchants as sufficient: but on inland 
bills, simple notice, within a reasonable time, of the default of the 
drawee, was held sufficient to charge the drawer, without the solemni
ty of a protest; the disadvantage arising from thence was this, that 
notice entitled the holder to recO\rer only the sum in the origina,I bill, 
which, in many cases, might be a very serious disadvantage : to re~ 
medy this inconvenience in some degree, the stat. 9 and lO Wm. III. 
c. 17. and afterwards the stat. 3 and 4 ./inn. c. 9. were passed; the 
pl"ofessed intention . o.f which acts was to put inland bills on the same 
footing as foreign ones ; so far as relates to the recovery of damages; 
interests and costs, (i. e. expenses,) by means of the protest they have 
.clone it ; but thet·e are several minute particulars, in which, from. 
an attentive perusal of the acts, it will appear they still differ. 

To the constitution of a bill of exchange, as has been said. before, 
1.t is not necessary that th~ words value received should be inserted ; 
and the want of these in a foreign bill cannot deprive the holder of the 
benefit of a protest ; but that benefit, in case of non-payment, is not 
given by the statutes to inland bills which want these words, and 
therefore they cannot be protested for non-payment ; and the second 
act provides, that " where these words are wanting, ot· the value is 
less than 201. no protest is necessary either for non--acceptance or non
payment," the safest construction of which seems to be, that inland 
bills, without the words value 1·eceived, ot· under 201. shall continue as 
at common law, ai1d shall not be entitled to the privilege of a protest, 
eithet· for non-accep~ance or non-payment. 

An inland bill, payable at so many clays after sight, cannot be pro-· 
tested at all; and no inland bill can be pi·otested tiil afte?· the expira~ 
tion of the three• days of grace ; notice of which protest is, by the 
statute, to be sent within fourteen days after the prote5t. 4 Tenn ·Rcft. 
170. 

There appears also to be another difference subsistinp· between fo
reign and inland bills of exchange; for where acceptance'"'and payment 
both are refused on foreign bills, it seems necessary that there should 
he a protest for each ; but under the stat. 3 and 4 Ann. i:. 9. it seems 
-that one protest for either, on an inland bill, is sufficient. 

On inland bills, whete damages, interest and costs [expenses J are 
·tO be recovered, there is more indulgence in the time a}lowed for no .. 
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ticc of non-payment . than where only the principal sum is to be re.~ 
covered; for whet1 there is no protest for non-payment, presentation 
for payment must be made so early on the last day of grace, that 
the holder m ay gi,-e notice of non-payment by the next post. See 
b-:fore . 

That part of the stat. 3 and 4 Ann. c. 9. which puts notes on the 
same foptir.g with inland bills, makes no express provision for pro
test ing- the m for non-payment ; but there can be no doubt that the 
practice undet· which such a pt·otest is frequently made is founded in 
JUStice. 

A s to sc,·eral niceties relative to qualified acceptances, and protests 
under peculia!' circumstances, see Beawes' Lex Mere. See also l 
TVi/8. 185. Doug. 249. 

\Vhen a bill is once accepted absolutely, it cannot in any case be re
Yoked, and the acceptor is at all events bound, though he hear of the 
drawer's having failed the next moment, even if the failure was be-

" fo re the <'.cceptance. The acceptor may, however, be discharged 
by an express declaration of the holder, or by something equivalent 
to such declaration. Doug. 237. (249.) But no circumstances of in
rh!l gence shown to the acceptor by the holder, nor an attempt by him 

' -to rccoYel' of the drawer, will amount to an express declaration of 
di scharge. Doug. 235. (247.) Neither will any leBgth of time short 
cf the statute of limitations, nor the receipt of part of the money 
f1·om the drawer or inclorsor, nor a pl'Omise by indorsement on the 
b iil , by tbe drawer to pay the residue, discharge the holder's remedy 
agaiust the acceptor. Doug. 238. (250.) in note ; but see Stra. 733 . . 
Sec ante, 'II. 

Thou gh the receipt of part from the drawer or indorsor be no dis
j;;h:wge to the acceptor, yet the receipt of part from the acceptor of 
a bill, or the maker of a note, is a discharge to the drawer and indor· 
sot·s ir. the one <;ase, and to the indorsors in the other, unless due no
tice be given of th e non-payment of the residue ; for the receipt of 
part from th e maker 9r acceptor without notice, is construed to be a 
g ivin g of credit for the remainder, and the undertaking of the pre
cecli11g· parties is only conditional to pay, in default of the orig·inal 
dC'b tot·, on du e notice gi1-en: but where due notice is given that the. 
!"Jill is not duly paid, the receipt of part of tht; money from an acceptor 
or maker, \rill not discharge the drawer or indorsors; for it is for 
tb eir advantage that c.s much should be received .from others as may 
be. I Lei. Raym. '144·. 2 Stra. 745. I Wits. 48. Bull. N. P. 271. 
So the r eceipt. of part fl'om an indorsor, is no discharge of the drawet' 
or preceding indorsor. . 

I n ex jwrte Wilson, in the matter of Portales, a bankrupt, it was 
determi ned by Lord Eldon, " that if a person held the security of 11 
drawer upon an acceptor of a bill of exchange, and such holder gave 
th e acceptor time upon the bill, he, from that moment, had no demand 
;;1gainst the drawer, whether solvent or not." :retitions after T1·in. term, 
.1805, (whid1 had been frequently determined by Lord ThuTlo7tJ in pre
ceding cases of a similar nature.) 

If the 1lrawer of a note, or the acceptor of a bill, be sued by the 
]nc1orsee, and the bail pay the debt and costs, this absolutely dis
charges the indorser as n1uch as if the pr~ncipal had paid the1 note· or 
bill ; and the. bail cannot afterwards recover against the in dorsal' in the 
nam e of th9 mclorsee. 1 ~Vils. 46. 

1~.houq-h m order to j':ntitle himself to, call on any of the prece~ling 
:r:~rues, 111 default of the acceptor of a btll, or 111ak.er of a nGte, It h_!! 
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necessary that the holder should give due no~ice of such default, ~o 
t he party to whom he means to resort, yet notice to that party alone IS 

sufficient as against him : it is not necessary that any attempt should 
Le made to recover the money of any of the other collateral .unde~ta
kers; or, in case of such attempt being made, to give notice of Its be.mg 
without effect. Thus, in order to entitle himself to recover agamst 
an indorsor, it is not necessary for the indorsee to show an attempt_ to 
recover against the drawer of a bill of exchange, or the payec-m
dorsor of a promissory note. See I Salk. 131. 133. I Sc1·a. 4·41. 1 

· Ld. Raym, 443. and, finally, Heylin v. Adamson, 2 BmT. 669 .. on the 
principles of all which cases it is now finally settled, th_at to entitle the 

· indorsee to recover against the indorsor of an inland btl! of e xchange, 
it is not necessary to de1T1ancl the 'money of the first drawer. 

By the said stat. 3 and 4 Ann. c. 9. § 7. it is enacted, "that if any 
person accept a bill of exchange for and in satisfaction of any forme1· 
d eb t o'r sum of money formerly due to him, this shall be accounted and 
esteemed a full and complete payment of such debt; if such person 
accepting of any such bill for his debt, do not take his due course to 
obtain payment of it, by endeavouring to get the same accepted and 
paid, and make his protest accot·cling to the directions of the act, either 
for non-acceptance or non-payment." 

V. I. Before the doctrine of bills of exchange was well under
stood, and the nature and extent of the customs relative to them 
fully recognised by the courts, the remedy on them was sought in 
different forms of action, according to the opinions which were 
entertained of the applicability of the several forms to the respective 
situations of the parties. See Hard1·. 485. 487. I M od. 285. I Vent. 
152. 1 F1·eem. 14. I Lev. 298. 11 Mod. !90. Comb. 204. I Salk. 
125. 12 Jl,![od. 37. 345. Skinn. 346. Stra. 680. 8 Mod. 373. 1 Mod. 
Ent. 312.jz/. 13. .Nlorg. Prec. 548. Kessebo~ver v. Tims, B. R. E. 22 
Geo. III. Bailey, 47. The conclusion resulting from all which cases 
seems to be, that where a privity exists between the parties, there an 
action of debt, or of indebitatus a8sttmflsit may be maintained; but 
t hat where it does not exist, neither of these actions will lie. 

A privity exists between the p ayee and the drawer of a bill of ex
change ; the payee and drawer of a promissory note ; the indorsee and 
his immediate indorsor of either the one or the other ; and perhaps 
between the drawer and acceptor of a bill : provided that in all these 
cases, a consideration passed respectively between the parties. 

But it seems to be considered, that no privity exists between the 
indorsee and acceptor of a bill, or the maker of a note, or between an 
indorsee and a remote inclorsor of either. 

The action which is now usually brought on a bill of exchange, is a 
special action on the case, founded on the custom of merchants. . 

That custom was not at first recognised by the comt, unless it was 
specially set forth, and therefore it was deemed necessary to set forth 
by way of inducement, so much of it as applied to the particular case 
and imposed on the defendant a liability to pay. See 1 Wils. 189, j 
'Lcl. Raym. 2 I. 175. 3 Mod. 86. 4 Mod. 242. 

But when the custom of merchants was recognised by the judges 
as part of the law of the land, and they declared they would take no~ 
tice of it, as such, ex officio, it became unnecessary to recite the custom 
at fu~J length ; a simple allegation, that " the drawer, (mentioning him 
by his name,) accoTdzng to the custom cif merchants, drew his bill of ex-

' change," &c. was sufficient. And if the plaintiff, still adhering to 

. ~~- .................. ________________ _L~ 
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former pt•ecedents, tho.ught pmper to recite the .. custom in general 
terms, and did not bring his case within the custom so set forth ; yet 
if by the law of merchants, as recognised by the court, the case as 
stated, entitled him to his action, he might recovet· ; and the setting 
forth of the custom was reckoned sUl'plusage and rejected. See 1 
Show.317. 2Lcl. Raym. 154·2. 

"Vhethcr the drawer of a bill, or the indorsor of a bill- or of a note, 
peceiving the bill or the note in the I'egular course of negotiation before , 
it has become due, can maintain an action on it against the acceptor oi• 
maker, in the character of indorsee, seems undecided ; but there is. a 
case which clearly shows that a drawer or indorsor cannot maintain an 
action against the acceptor in the character of indorsee, ~vheTe the in
do1·sement is afte?' the refusal of jzayment ; because when a bill is 
J•eturned unpaid either on the drawer 01' indorsor, its negotiability is 
at an end. Beck v. Robley, Trin. 14 Gr:a. III. i H. Black. Rejz. 89. in 
the notes. 

Tlle action therefore in which the drawer or indorsor, after pay
ment of the money in default of the acceptm·, may recover the first 
against the acceptor, and the latter against any of the preceding· par- . 
ties, must be brought in their original capacity as drawer or indorsor, 
and not as indorsee. Vide Simonds v. Parminter, 1 Wils. 185. Vide 
Morg. P1·ec. 43, 44. 50. 4 Tenn Rejz. 82. 85. 

If the drawee, without having effects of the drawer, accept and duly 
pay the bill without having it protested, he may recover back the 
money in an action for money paid, laid out and expended to the use 
of the drawer. Vide Smith v. JVissen, 1 Term Rejz. 269. 

Instead of bringing an action on the custom, ot· on the statute, the 
plaintiff may in mar::y cases use a bill or note, only as evidence in an
other action ; and where the instrument wants some of the requisites 
to form a good bill or note, the only use he can make of it is to give it 
in eviden<;;e ; OJ' if the count on the instrument be defective he may 
give it in evidence, in support of some of the other counts for money 
had and received, or money lent and advanced, according to the 
circumstances of the transaction. Tatlock v . .flan·is, 3 Te1·m Rejt. 17 4. 

The holde1: of the bill or note may sue all the parties who are liable 
to pay the money; either at the same time,' or in succession ; and he 
may recover judgment against alJ, if S::ttisfaction be not made by the 
payment of the money befo1·e judgment obtained against all ; . and 
pmceedings will not be staid in any one action but on payment of 
the debt and costs in that action, and the costs in all the others in 
w!1ich he has not obtained judgment. Vide Golding v. Grace, 2 Black. 
Rejz. 749. 

But thou gh he may have judgment against all, yet he can recover 
but <;me satisfaction ; yet though he be paid by one he may sue out 
execution for the costs in the several actions against the oth€rs. 2 _ 
Vesey, 115. and see 1 Stm. 515. See ante, IV. and tit. Bimkrujzt IV. 
5. &c. 

To this action the defendant may plead the statu1e of limitations ; 
.and by the express provision of the statute of Queen Anne, all actions 
on promissory notes must be brought within the same time as is 
limited by the statute of James with respect to actions on the case. 
and it is no good replication to this plea, that it was on account be
tween merchants, where it appears to be for value received. Comb. 
190. 392. 

2. As the actiot? 0n a bill of exchange is founded on the custom of 
merchants, so that 011 a promissory note is founded on the statute 3 
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and 4 Ann. c. 9. and usually, though perhaps not necessa~ily, refers to 
it. In both cases however it is necessary, that al! t~ose. Cli'CUI~stan.ces 
~bould either be expressly stated, or clearly and meVltably Imphed , 

· which, according to the cho.racte;s of the p~rt~es to the action, must 
necessarily concur in order to entltl~ the pl";ln\tff to reco.ver .. 

An action hes by the indorsee agamst the mdorsor upon a btll of ex~ 
change, immediately on ~he non-acceptance ,by the drawee,. though 
the time for which the btl! was drawn be not elapsed. Balingalls V• 

Gtostc1·, 3 East, 481. 
In stating the bill ot· the note, regard must be had to the legal ope

ration of each respectively. 1 BU?·r. 324, 32S. It has been decided 
that the legal operation of a bill, or of a note, payable to a fictitious 
payee, is, that it is payable to the bem·er, and therefore it is proper in 
the statement of such a bill, to allege that the drawel' thereby re
quested the drawee to pay so mtlch money to the bearer; in the 
statement of such a note, that the maker thereby promised to pay such 
a sum to the bearer. Vere v. Le~vis, 3 Term Rejl. 183. Minet et al. 
v. Gibson et a/. Id. 485. Confirmed in Dom. Proc. See I H. Black. Rej~, 
569. Collis v. Emmet, H. BLack. Rejl. 313. and more fully as to this 
subject jwst, 3. of this division. 

Or in such a case, the plaintiff may state all the special ch·cum. 
stances, and if the verdict correspond with them he will be entitled to 
recover. See I H. Black. Reft. 569. 

A bill or note payable to the order of a man, may, in an action by 
him, be stated as payable to himself, for that is its legal import : or it 
may be stated in the very words of it, with an averment that he made 
no order. 

If a note l)Urport to be gi\·en by two, and be signed only by one, a, 
declaration generally, as on a note by that one who signed it will be 
good _; for the legal operation of such a note is, that he who sig·ned, 
promised to pay. Semb. I BU?·r. 323. 

On a note to pay jointly and severally, a declaration against one io.. 
the terms of the note will be good. Burchill v. Slocock, 2 Ld. Raym. 
1545. So on a note to pay jointly or severally, Co~uft. 832. contrary to 
:t'ormer detenuinations. 

Inland bills and notes may be stated to have been made at any place 
- where the plaintiff chooses to lay his action, because the action on them 

is transitory, and may be stated to hare arisen any where. In an ac
tion against the acceptor, it must be alleged that he accepted the bill 
for the acceptance is the fou ndation of the action, but the manner of 
acceptance needs not to be alleged. 2 Ld. Raym. 1542, 1 Ld. Raym. 
364., 365. 374, 375. 1 Salk. 127. 129. Carth. 459. 

If the bill . or note was payable to Ol'del', and the action by an in
dOl·see, such mdorsements must he stated as to show his title ; an in. 
clorse~uent by the payee must at all events be stated, because without 
tha~, lt cann~t appe.a:· that he. made any o_rder, on the e xistence ·of 
wluc!1 depends the tltle of the 1n~orsee .. If the fit·st ind01·sement was 
s.pe~Ial, to any person by name, m an actwn by an indorsee aftel' him, 
hts 1;1do.rsement must, for the same reason, be stated : so also must all 
special mdorsements. 

But if the indorsement was in blan~, and the action be against the 
drawer, acceptor or payee, no _other md?rseme~t is necessary to be 
stated tl~~n _that of the payee : m an actwn aga~nst a subsequent in
dol'sor, ms mdorsement at le~st must be added : m an action 011 a bill 
Ql' note payable to bearer, no mdorsement need be stated hecause ' t · 
transferable without indorsement. See ante, IIL ~ 1 1f 
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In an action against the drawer or indorsor of a bill, or against the 
indorsor of a note, it is absolutely necessary, on account of non-payment 
of the bill or note, to state a demand of payment from the acceptor of 
the bill, ot· the maket· of the note, and clue notice of refusal given to 
the party against whom the action is brought; for these circumstances 
are absolutely necessary to entitle the plaintiff to maintain his action ; 
and a verdict will not help him on a writ of et·ror. The general rule 
of pleading in this case is, that where the plaintiff omits altogether to 
state his title or cause of action, it is not necessary to prove it at the 
trial ; and therefore there is no room for presumption that there was 
actual nt·oof. Rushton v. Asjzinall, Doug. 679. (684.) But if the title 
be only1imperfectly stated, with the omission only of some circum
stances 'necessary to complete the title, they shall, after a verdict, be 
presumed to have been proved; and in some cases no advantage can 
be taken of the want of them on a general demurrer. Doug. 684. in 
the notes. 

3. Most part of what might be said as to the jzroofancl defence in ac
tions on bills or notes, necessarily arises out of the general ' doctrine 
already explained. -

Tne plain tift' must in all cases prove so much of what is necessary 
to entitle him to his action, and of what must be stated in his decla
ration, as is not, fmm the nature of the thing and the situation of the 
parties, necessarily admitted. 

In an action against the acceptor it is a general rule that the draw
er's hand is admitted, because the acceptor is supposed to be acquaint
eel with the writing of his correspondent ; and by his acceptance he 
holds out to every one who shall afterwards be the holder, that the 
biil is truly di·a,irn. 1 Ld. Raym. 444. Stra. 946. 3 Bun·. 1354·. See 
I Bt. 390. In an action against the acceptor, therefore, where the ac~ 
ceptance was on view of the ·bill, whether in writing on the bill or by 
p arol, it is not necessary to prove the hand-writing of the drawet•, 
That of the acceptor himself must of comse be proved ; and that of 
every person through whom the plaintiff, from the nature of the' 
transaction, must necessarily derive his title. 

On a bill payable to bearLT, there is no person through whom the 
holclet' derives his title. In an action against the acceptor, therefore, 
on such a bill, he has only to prove the hand-writing of the acceptor 
himself. But in an action against the acceptot· of a bill payable to or
de?·, the plaintiff must prove the hand-writing of the very paye e who 
must be the first indorsor. See 4 T enn Rejz. 28. If the indorsement 
of the puyee be general, the proof of his hand-writing is sufficient ; 
if special, that of his indorsee must be proved ; but otherwise that of 
any other of the inclorsors is not requisite, though all the subsequent 
indorsements be stated in the declaration. Any subsequent holder 
may declare as the inclot·see of the first indorsor ; but in this case, in 
order to r enclet· the evidence conespo.1clent to the declarations, all 
the subsequent names must be struck out, either at or befot·e the 
trial. See ante, III. · 

But the plaintiff in the case of a transfer by delivery (see ante, III.) 
may be called upon to prove that he gave a good consideration for the 
bill or note, without the knowledge of its having been stolen, or of 
any of the names of the blank indorsors having been forged. I Bu1-r. 
542. Doug. 633. Peacock v. Rhodes. And th0ugh the acceptance 
be subsequent to the indorsements, yet the necessity of pl'Oving t:be 
payee's hand-writing is not, by tl\iS means, superseded. Say . 233. l 
Term Rejt. 654. 
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In an action by an indorsee against the drawer, the same rules ob
tain with respect to the proof of the hand-writing of the inclorsors as 
l.n an action against the acceptors. See Collis v. EmmPt, 1 H. Black. 
R ejz. 313. That of the drawer himself must of course be proved. 
It must be also proved that the plaintifF has used due diligence. See 
ante, IV. 

From the rule, that in an action against the dt·awer Ol' acceptor of a 
bill payable to order, there must be proof of the signature of the 
payee being the drawer or first indorsor, and of all those to whom 
an indorsement has been specially made, arose the question which 
long·, and greatly, agitated the commercial world, on the subject of in• 
dorsements in the name of jictitifJus jzayees. A bill payable to the 
ordel' of a fictitious person, and indorsed in a fictitious name, is not a 
novelty among merchants and traders. See Stone v. F1·eeland, B. R . 
Sittings after EasteT, 1769, alluded to in 3 T e1·m Reft. 176. See also 
P eacock v. Rhodes, Do'Ug. 632. Price v. Neal, 3 Bw-r. 1354. But in 
the years 1786, 1787, and 1788, two or three houses connected ·to
gethet· in trade, entering· into engagements far beyond their capital, 
and apprehending that thf' credit of their own names would not be 
Sufficient to procure currency to their bills, adopted, in a very exten
sive degree, a pr;;ctice which before had been found convenient on a 
smaller scale. So long as the acceptors or drawers could either pro
cure money to pay these bills, or had credit enough with the holder 
to have them renewed, the subject of these fictitious indorsements 
never came in question. But, when the parties could no longet· sup
port theit· credit, and a commission of bankrupt became necessary, 
the other creditors felt it their inte rest to resist the claims of the 
holcle~s of these bills ; and insisted that they should not be admitted 
to prove their debts, because they could not comply with the general 
rule of law requiring proof of the hand-writing of the first inclorsor. 
The question came before the chancellor by petition. He directed 
trials at law, and seyeral were had ; three against the acceptor in the 
King's Bench, and one against the drawer in the Common Pieas, 
though not all expressly by that direction. See Tatlock v. Han-is, 3 
Term Ref!. 17 4. Vere Y. L ewis , 3 Te1·m R eft . ISS. Minet et at. Y, 

Gibson et at. 3 TeTm Rejz. 483. 1 H. Black. Reft. 569. Collis v, 
Emmet, 1 H. Black. Rejz. 313. From the decisions on these cases, the 
principle of which was affirmed in the house of lords, and which have 
settled that such bills at·e to be considered as payable to bearer, (see 
an:e, 2. of this division V.) it follows, that proof of the accejltoT's hand 
tmly, is sufficient to entitle the holclet· to recover on the bill; and in 
the case of Tatlock v. Ha1-ris, whet·e a bill was drawn hy the defend
ant and others on the defendant, it was detet·mined that a bont1 fide 
hoider for a valuable consideration might recover the amount against 
the acceptor in an action for money jwid, or money lzad and 1·eceived. 

[The principal case above alluded to, as affirmed in the house of 
lords, is that of Minet et at. v. Gibson et al. already so often mention
ed. It is better known by the name of Gibson and Johnson v. Minet 
and Fector; and the opinions of the judges in the house of lords, are 
very fully and:'tccurateiy reported in I H. Black. R r:ft . 561. 1 Bro. 
P. C. 48. The effect of the determination, as there stated, is as fol
lows: 

If a bill of exchange be drawn in favour of a fictitious j1ayee, with 
the knowledge, as well of the accejztor as the drawer ; and the name of 
such payee b.e indors_ed on. it by the drawer, with t!te knowledge of the 
ilccef!tor, wh1ch fictiuous mdorsement purports to· be to the drawer 

Vor .. J. Uu 
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himself or his order ; and then the drawer indorses the biiJ to an iu
nocent indorsee for a valuable consideration, and afterwards the bill is 
accepted ; but i t does not ajiftea·r that there was an inr !'nt t o d<fraucl 
any particular person ; such innocent indorsee for a ~alm.ble con
sideration may recover against the acceptor, as on a bill p~yable t!J 
bearer. Perhaps also, in such case, the innocent indorsee might re
cover against the acceptor, as on a bill payable to the o1·der of the 
d1·awee ; or on a count stating; the special circumstances. 

Other cases, Master et at. v. Gibson et at. and Hunter v. Gibson et 
al. were afterwards brought before the house of lords, (June, 1793,) OJ\ 

demurret·s to evidence; on which the judges gave their opil!ion, that it 
'ivas not competent to the defendants to demur; and that on the re
cord, as stated, no judgment could be given. See Bro. P. C. A 
·oenirc de no-vo was accordingly awarded, and a new trial had in Hun
ter v. Gibson, in which a bill of exceptions to evidence was tender~ 
eel ; on this the court of K. B. gave judgment for plaintiff, and that 
judgment was affit·med in Dom. Proc. See Bro. P. C. tit. Prom. Notes, 
ca. 2, 3. The whole disclosed a system of bill-negotiation to the 
amount of a million a year, on fictitious credit, which ended in the 
bankruptcy of many ; but which had at least the good effect of 
showing, that the obligations of law, are not so easily eluded, as those 
of honour and conscience.] 

In an action by an indorsee against an indorsor, it is not necessary 
to prove either the hand of the drawer or of the acceptor, or of any 
inrlorsor, before him against whom the action is brought; every in
dorsor being, with respect to subsequent indorsees or holders, a 
new drawer. I Lcl. Raym. 174. Stra. 444. 2 Bur1·. 675. Where 
an action is by one indorsor who has paid the money, proof must be 
giyen of the payment. I Ld. Raym. 743. 

An indorsor on a note, who has received money from the drawer to 
take it up, is a competent witness for the dt·awer, in an action against 
him by the indorsor, to prove that he had satisfied the note; being 
either liable to the plaintiff on the note, if the action were defeated, 
or to the defendant fot· money had and received, if the action suc
ceedecl. And his being also liable in the latter case to compensate 
the defendant for the costs incmred in the action by such non-payment 
makes no difference. Birt v. Ke1'8ha~v, 2 East, 458. . 

In an action by the dra'we?· against the acceptor, where the bill has 
been paid away and returned, it is necessary to prove the hand-writing 
of the latter, demand of payment from him, and refusal, the return 
of the bill and payment by the plaintiff'. 10 Mod:.36, 37. I Wits. 185. 
See ante, I. of this division V. 

In an action on the case by the accejltO?' against the drawer, the 
plaintiff must prove the hand-writing of the defendant, and payment 
or the money by himself; or something equivalent, as his being in 
prison on execution. 3 W'ils. 18. 

\Vhere a hill is accepted, ot· a bill or note is drawn or indorsed by 
one of two or more partners, on the partnership account, proof of the 
sigJ1ature of the partner accepting, drawing, or indorsing, is - suf
ficieut to bind all the rest. I Salk. 126. 1 Ld. Raym. 175. See Car
'l: ick v. Vicken;, Doug. 653. 

vVhere a servant has a general authority to draw, accept or indorse 
Lills ?r notes, _proof of his signature is sufficient against the master; 
bnt Ius authority must be proved, as that it was a general custom for 
him to do so, Stc. See Comb. 450. 12 Mod. ;346, 
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An ar.tion on a bill of exchange being by an executor, and upon a 
debt laid to be due to testator, it was held necessary to prove th:.J.t the 
acceptance was in the testator's life-time. 12 J.Vlod. 447. . . 

Where the defendant suffers judg·ment by default, and the plamtJff 
executes a writ of inquiry, it is sufficient for the latter to j1roduce the 
note ot· bill without any proof of the defendant's hand. See 2 Stm. 
1149. Eames, 233. 234. 2 Black. Rejz. 748. 3 Wits. 155. and final
ly . 3 Term Rejz. 30 I. Green v. Hea1·ne; in which the court said,. that 
by suffering judgment to go by default, the defendant had adm1tted 
the cause of action to the amount of the bill, because that was set 
out on the record; and the only reason for producing it to the jury 
on executing the writ of inquiry, was to see whether any pat·t of it 
had been paid. And now it seems, on such judgment, a writ of in
'J.Uiry is not necessary ; for the court on application by the plaintiff; 
will, if no good reaiQn be shown to the contrary, refer it to the pro
per officer, to ascertain the damages and costs, and calculate the in
terest. Ruled .linon. B. R. Hi!. 26 Geo. III. Bailey, 67. Rasltleig/1 
v. Salmon, H. Black. Reft. C. P. 252. 

4. Besides the different subjects of defence, which may be col
lected from the whole of the general principles here so fully entered 
into, the most usual are those which arise either fi'Om the total want 
of consideration, or from the illegality of the consideration for which 
the bill or note was given. See this Diet. tit. Cqnsideration. 

In general no advantage can be taken of the illegality of the con
sideration, but as between the persons immediately concemed in the 
transaction ; any subsequent holder of the bill or note, for a fair con
sideration, cannot be affected by it. But there are cases in which it 
has been determined, that, by the const1·uction of certain statute.;, 
even the innocent indorsee shall not recover against the acceptor of the 
bill, or drawer of the note. As on stat. 9 .linn. c. 14. § l. which abso 
lutely invalidates notes, bills, &c. given for money won at play. 2 
8tra. 1155. So on stat. 12' .linn. st. 2. c. 16. § l. as to securities on 
usurious contracts. Lo'lue v. Waller, Doug. 736. And reasoning by 
analogy, on stat. 5 Geo. II. c. 30. § 11. against notes given by a bank
TUpt to procure his certificate, see this Diet. tit. Bank1·ujlt. 

It has however been repeatedly ruled at nisi jzrius, that wherever i~ 
appears that a bill or note has been indorsed over, after it is due, 
which is out of the usual course of trade, that circumstance alone 
throws such a suspicion on it, that the indorsee must take it on the 
credit of the indorsor, and must stand in the situation of the persmi 
to whom it was payable. See 3 Term Rejz. 80. 83. 

VI. See ante, III. and the general principles, al!·eady exemplified. 
If a bank bill payable to .11. B. or bearer be )ost, and it is found by 

a stranger, payment to him would indemnify the bank ; yet A. B. may 
have trovet· against the finder, though not against his assignee, for valu- ' 
able consideration, which creates a property. 3 Salk. 11. 

If the possessor of a bill by any accident loses it, he must cause 
intimation to be made by a notary jmblic before witnesses, that the bill 
is lost or mislaid, requiring that payment be not made of the same to 
any person without his privity. And by stat. 9 and 10 JiVm. III. c. 17. 
if any inland bill of exchange for five pounds or upwards, shall be 
lost, the dl'awer of the bill shall give another bill of the same tenor 
security being given to indemnify him in case the bill so lost be fouml 
ftgain. 
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If a bill lost by the possessor should afterwards come into the pos. 
session of any person paying a full and Yaluable consideration for it, 
without knowledge of its having been lost, the drawer (and acceptor, 
if the bill was accepted) must pay it when due to such fait· possessor, 
so that the pro\'ision of the statute may, in many cases, be useless to 
the loser of the bill. But against the person who finds the bill, the 
r eal owner may maintain an action of trover. l Salk. 126. 1 Ld,. 
Raym. 738. See lVIaster v. Jlliller, 4 Term Rejt. 320. 

Stealing ot biils of exchange, notes, &c. is felony in the same de
gree, as j[ the offender had robbed the owner of so much money, &c. 
A ·.cl the forging bills of exchange, or notes for money, indorsements, 
&c. is felony by stat. 2 Geo. II. c. 25. 9 Geo. Il. c. 18. And -vide stat. 
31 G ro. II. c. 22. § 78. 

By stat. 43 Geo. III. c. 139. persons forging, &c. foreign bills of ex
change, &c. or uttering the same, guilty of felony; punished by four
teen years transportation. § l. 

No person shall engrave plates for foreign bills of exchange, &c, 
nm· print them, &c. without ·written authority. Penalty misdemeanor, 
punished by imprisonment, fine, &c. and for the second offence by 
fourteen years transportation. Idem. § 2. 

* ... * Fot· the new and additional duties imposed on bills of exchapgel 
~c. se e 44 Geo. III. c. 98. 

There are also BILLS oF CREDIT between merchants, of which the 
following is a form : 

THIS present writing ~vitnesseth, That I, A. B. of London, mer
chant, do undertake, to and with C. D. of, &c. merchant, his execu
toTs and admiuistrators, that zf he the said C. D. do deli11e1·, or cauu 
to be dtli-vend unto E. F. of, &c. or to hi~ use, any sum or sums of 
money, a111ounting to th e ~um vj; &c. of la~~ful British money, and shalj 
take a bill under the hand and seal ~f the said E. F. coufessing and s/w•wing 
the certainty thereof; that then I , my executors or administTato1·s, having 
the same bill ddi-verrd to m e or them, shall and will immediately, ujwn 
th e n :ceij1 t of the same, jw y, o1· cause to be paid, unto the said C. D, 
his execu tm·s m· assigns, all :m:h ~ums of money as shall be contained in 
the said bill, at, &c. Fo1· •which jtayment, in manner and form afore
said, I bind myself, 111!J executors, admimstrators and a8signs, by these 
j~resents. In witness, &c. 

BILL OF LADING, A memorandum signed by masters of ships, 
acknowledging the receipt of the merchants' goods, of which there 
usually are tlwee p.:~rrs, one kept by the consignor, one sent to the 
consignee, and one kept by the captain. See tit. Facto1·, Me1·chant. 

BILL OF MIDDLl·.SEX, see tit. P1·ocess. 
BILL OF RIGHTS. The statute 1 Wm. et M. stat. 2. ca,~. 2. is so 

called ; as declaring the true rights of BTitish subjects. See tit. Liber
t y, ,.,-here this impot'tant act is stated at large. 

BILL OF SALE, Is a solemn contt·act under seal, wherebv a man 
-passes the r~ght or interest that he hath in goods and chattels.; for if 
a man promises or gives any chattels without valuable consideration, 
OJ' with.ou~ delivering possession, this doth not alter the property, be
cause It JS nudum jmctum, unde non oTit1l1' actio; but if a man sells 
goods by deed under seal, duly executed, this alters the property be· 
tween the .parties, though there be no consideration, or no delivery 
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of possession ; because a man is estopped to deny his own deed? or 
affirm any thing contrary to the manifest solemnity of coutractmg. 
Y£-lv . 196. Cro. Jac. 270. 1 Bro'tvn, Ill. 6 Co. 18. 

But what is chiefly to be considered under this head, is the statute 
of 13 Eliz. cafl. 5. by which it is enacted, "That all fra\tdulent con
veyances of lands, &~. goods and chattels, to avoid the debt or ?uty 
of another, shall (as against the party only whose debt or duty lS so 
endeavoured to be avoided) be utterly void, except gl'<•nts made boncl. 
fide, and on a good (which is construed a valuable) con.~ideration." 

A. being indebted to B. in 400!. and to C. in 20!. C. brings debt 
against him, and, pending· the writ, A. being possessed of goods and 
chattels to the value of soot. makes a secret conveyance of them all, 
without exception, to B. in satisfaction of his debt; but, notwithstand~ 
ing, continues in possession of them, and sells some of them, a11d 
others of them, being sheep, he sets his mark on : and resolved, that 
it was a fraudulent gift and sale within the aforesaid statute, and shall 
not prevent C. of his execution for his just debt ; for though such 
sale hath one of the qualifications required by the statute, being nMde 
to a creditot· for his just debt, and consequently on a valuable con· 
side ration ; yet it wants the other; fol' the owner's continuing in pos,
session, is a fixed and undoubted chat·acter of a fraudulent convey
ance, because the possession is the only indicium of the property of a 
chattel, and therefore this sale is not made bonafide. 3 Co. 80. Mo. 
6.S8. 2 Buist. 22G. 

As the owner's continuing in possession of goods after his bill of 
sale of them, is an undoubted badge of a fraudulent conveyance, be
cause the possession is the only indicium of the property of a chattel, 
which is a thing· uufixed and tt·ansitory ; so there are other marks and 
charactet·s of fraud ; as a general conveyance of them all without any 
e xception ; for it is hardly to be presumed that a man will stt·ip him
self entirely of all his personal property, not excepting his bedding and 
wearing apparel, unless there was some secret correspondence and 
good understantlmg settled between him antl the vendee, for a private 
occupancy of all, or some part of the goods for his support; also a se
c;·et manner of transacting such bill of sale, and unusual clauses in 
i t : as that it is made honestly, truly, and bonafide, are marks offraud 
and collusion; for such an al'tful and forced dress and appeamnce give 
a suspicion and jealousy of some defect varnished over with it. 3 Co. 
8 1. JWo. 638. 

If g·oods continue in possession of the vendot· after a bill of sale of 
them, though thel'e is a clause in the bill that he shall account annual
ly with the vendee fot· them, yet it is a fraud : since, if such colour
ing were admitted, it would be the easiest thing in the world to avoid 
the provisiuns and cautions of the aforesaid act. Mo. 638. 

If A. makes a bill of sale of all his goods, in consideration of blood 
and natural affection, to his son, or one of his relations, it is a void 
conveyance in respect of creditors ; for the considerations of blood 
&c. which are made the motives of this gift, are esteemed in thei; 
nature inferiol' to valuable considerations, which al'e necessarily re
quired in such sales, by 13 Eliz. cajt. 5. 

If A. makes a bill of sale to B. a creditor, and afterwards to C. an
other creditor, and delivers possession at the time of sale to neither · 
afterwa!'ds C. gets possession of them, and B. takes them out of hi: 
possession, C. cannot maintain trespass, because, though the first bill 
cf sale is fraudulent against creditors, and so is the second, yet they 
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both bind A. As therefore B.'8 is the elder title, the naked posses~ 
sion of C. ought not to prevail against it. 

See further on this subject tit. Fraud. See also tit. Bankrujtt II. 
BILL oF STORE, A kind of license granted at the custom-house 

to merchants, to carry such stores and provisions as are necessary for 
tl1eir voyage custom-fr·ee. A bill of sufferance is a license granted to 
a merchant, to suffet• him to trade from one English port to another 
without paying custom. See tit. Navigation .Acts. 

BILLETS oF GOLD, Fr. billot.J Are wedges ot· ingots of gold, 
mentioned in the statute 27 Edw. III. c. 27. 

BILLET vVOOD, Is small wood for fuel, which must be three foot 
and four inches long, and seven inches and a half in compass, &c. 
Justices of peace shall inquire, by the oaths of six men, of the assise 
of billet, and being under size, it is to be forfeited to the poor. Stat. 
4·3 Eliz. c. 14. Vide 9 .Ann. c. 15. 10 .Ann. c. 6. See Fuel. 7 Edw. 
VI. c. 7. 

BILLINGSGATE market to be kept every day, and toll is appoint
ed by statute : all persons buying fish in this market may sell the 
same in any other market by retail ; but none but fishmongers shall 
sell them in shops : if any person shall buy any quantity of fish at 
Billingsgate for others, or any fishmonger shall ingross the market~ 
they incur a penalty of 20l. And fish imported by foreig·ners shall be 
forfeited, and the vessel, &c. See 10 and 11 JiVm. III. c. 24. 1 Geo. 
I. stat. 2. c. 18. § I. 36 Geo. III. c. 118. § 1. &c. Vide Fish and 
.Fishermen. 

BILLUS, A bill, stick or staff, which in former times was the only 
weapon fo1· servants. It was long in use for watchmen, and we are 
told is still carried by those at Litchfield. See Steevcns's S!wksjzeare. 

BIOTHANETUS, One who deserves to come to an untimely end. 
Odericus Vitalis, writing of the death of William Rufus, who was shot 
by Walte1· Tyr1·el, tells us, that the bishops, considering his wicked 
life and bad exit, adjudged him ecclesiastica veluti, biothanetum abso
lutione indignum. Lib. 10. jz. 782. 

BIRRETTUM, A thin cap fitted close to the shape of the head: 
and is also used for the cap or coif of a judge, or serjeant at law. 
Sp.ebn. -

BIRTHS, BURIALS and MARRIAGES, &c. By statute, a duty 
was granted on births and bu1·ials of persons, fl'Om sot. a duke, &c. 
down to lOs. and 2s. And the like on marriages; also bac!telo1·s, above 
twenty-five years of age, were to pay Is. yearly. Stat. 6 and 7 Wm~ 
III. c. 6. Exp. as to the duties. See tit. Stamjts, Taxes. 

BISACUTUS, An iron weapon double-edged, so as to cut on both 
sides. Fleta, lib. 1. c. 33. 

BISANTIUM, besantine, or besant, An ancient coin, first coined by 
the westerQ emperors at Bizantium or Constantinojzle. It was of two 
sorts, gold and silver ; both which were cunent in England. Chaucer 
represents the gold besantine to have been equivalent to a ducat; and 
the silver besantine was computed generally at two shillings. In some 
old leases of land there have been reserved, by way of rent, unum 
bisanti.um, vel duos solidos. 

BI-SCOT, At a session of sewers held at Wigenhale, in No1jolk, 9 
Edw. III. it was decreed, that if any should not repair his pt·oportion 
6f the banks, ditches and causeys by a day assigned, 12d. for every 
perch unrepaired should be levied upon him, which is· called a bilaw : 
and if he should . notJ by a second c~y given him} accomplish the 

5 



BISHOPS AND ARCHBISHOPS ... 

S'ame, then he should pay for every perch 2s. which is called bi-scot. 
Hist. of lmbanking and Drainmg, f. 254. . 

BISHOPS and ARCHBISHOPS. A BisHoP (Ejliscojws) 1s the 
chief of the clergy in his diocese, and is the archbishop's suffragan or 
assistant. 

AN AncHBISHOP (Arc!dejliscojlus) is the chief of the clergy in his 
twovince, and is that spiritual secular person who hath supt·eme pow~r 
under the king in all ecclesiastical causes : and the ma!mer of Ius 
creation and consecration, by an a1·c1Jbishojt and two other btshops, &c. 
is regulated by stat. 25 Hen. VIII. c. 20. (See fwst, Bishoft.) An 
archbishoft is said to be inthroned, when a bishop is said to be install
ed ; and there are fotir things to complete a bishop or archbishojt, as 
well as a parson : first, election, which resembles presentation ; the 
next is confirmation, and this resembles admission ; next, conse
cration which resembles institution; and the last is installation, re
sembled to induction. 3 Salk. 72. In ancient times the archbishoft 
was bishop over all England, as Austin was, who is said to be the first 
archbishojt here ; but, before the Saxon conquest, the Britons had 
only one bishop, and not any archbislwjt. 1 Rolf. Rejt. 328. 2 Roll. 
440. 

But at this day the ecclesiastical state of England and Wales is di
vided ,into two provinces or archbishopricks, to wit, Canterbury and 
York. Each archbishop hath within his province bishops of several 
dioceses. The archbishop of Canterbu1·y hath under him, within his 
province, of ancient. foundations, Rochester, London, 1-Vincheste·r, Nor
wich, Lincoln, Ely, Chichester, Salisbu'l'y, Exete.,., Bath. and Wells, 
J-Vorcester, Coventry and Litchfield, Heriford, Llandajf, St. David's, 
Bangor, and St. Asajlh; and four founded by King Hem·y VIII. erect
.ed out of the ruins of dissolve'd monasteries, viz. Glour:este1·, Bristol, 
Peterbo1·ough and Ox.(o1·d. The archbishop of York hath under hirn 
four, ·viz. the bishop of the cow1ty palatine of Chester, I\ewly erected 
by King Hem·y VIII. and annexed by him to the archbishoprick of 
York; the county palatine of Durham, Carlisle and the Isle of ill/an, 
annexed to the province of York by King Henry VIII. but a greater 
number this archbishop anciently had, which t~me hath taken from 
him. Co. Lit. 94. 

Westminster was one of the new bishop ricks created by Hem·y VIII. 
.out of the revenues of the dissolved monasteries. ·2 Burn. E. L. 78. 
Thomas 'Thirlby was the only bishop that ever filled that see. He sur
l'endered the bishoprick to Ed7v. VI. .11. D. 1550, 30th March; and, oft 
the same day, it was dissolved, and added again to the bishoprick of 
London. Rym. Fanl. 15, ft. 222. Queen Jl!la1·y afterwards filled the 
£hurch with Benedictine monks, and Eliz. by authority of parliament, 
turned it into a collegiate church, subject to a dean. The anhbis!zoj~ 
of Canterbury is now styled met1·ojwlitanus et flrimus totiu8 Anglice; and 
the archbi8llojt of Yo1·k styled jlrimus et metrofwlitanus Anglice. They 
are call~d archbishotzs in respect of the bishops under them; and 
~etropohtans, ~ecause they were consecrated at first in the metropo• 
hs of the pt·ovtnce. 4 Inst. 94. Both the archbislwfzs have distinct 
provinces, wherein they have suffragan bishops of several dioceses, 
with jurisdiction under them. The archbishop hath also his own dio
cese, wherein he exercises episcopal jurisdiction, as in his jlrovince 
he exercises archiepiscopal; thus having two concurrent jurisdictions 
one as ordinary, or the bishop himself within his diocese· the other 
as superintendant throughout his whole province, of all e~clesiastica! 
ntatte~s, ttl Correct and snpply the <lefccts of other bishops~ 
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The archbishop is entitled to present, by lapse, to all the ecclesiasti
cal livings in the disposal of his diocesan bishops, if not filled within six. 
months. (See tit . .;id110'ivson.) And the archbishop has a customary 
prerogative, when a bishop is consecrated by him, to name a clerk or 
chaplrtin of his own, to be provided for by such suffrag·an bishop ; in lieu 
of which it is now usual for the bishop to make over, by deed, to th<Y 
archbishop, his executors and assigns, the next presentation of such 
dignity or benefice in the bishop's disposal within that see, as the 
archbishop himself shall choose; which is therefore called his ojz. 
tion, which options are only binding on the bishop himself who grants 
them, and not on his successors. The prerogative itself seems to be 
derived from the legatine power formerly annexed, by the popes, to 
the metropolitan of CanteTbw·y. 

The aHhbis/wjz of Cante1·bury hath the privilege to crown all the 
kings of England ; and to have prelates to be his officers ; as for in
staJJce, the bishop of London is his provincial dean ; the bishop of 
11Vinchester his chancellor ; the bishop of Lincoln his vice-ch<mcellor; 
the bishop of Salisbury his precentor; the bishop of Wo1·cester his 
chaplain, &c. It is the right of the archbishoj1 to call the bishops and 
clergy of his province to convocation, upon the king's writ : he hath 
a jurisdiction in cases of appeal, where there is a supposed default of 
justice in the ordinary ; and hath a standing jurisdiction over his suf
fragans : he confirms the election of bishops, and afterwards conse
crates them, &c. And he may appoint coadjutors to a bishop that is 
grown infirm. He may confer degrees of all kinds; and censure ancl 
excommunicate, suspend or depose, for any just cause, &c. 2 Roll • 
.llbr. 223. And he hath power to grant dispensations in any case, for
merly granted by the see of Rome, not contrary to the law of God: 
but if the case is new and extraordinary, the king and his council are 
to be consulted. Stats. 25 H en. VIII. c. 21. 28 Hen. VIII. c. 16. § 6. 
This dispensing· power is the foundation of the archbishop's granting 
special licenses, to marry at any place 01' time; to hold two livings, 
and the like ; and in this also is founded the right he exercises of con
ferring degrees in prejudice of the two universities. He may retain 
eight chaplains ; and during the vacancy of any see, he is guardian of 
the spiritualties. Stats. 21 Hen. VIII. c. 13. 25 Hen. VIII. c. 21. 
28 H en. VIII. c. 16. 

·The archbishop of Canterbury hath the precedency of all the cler
gy ; next to him the archbishop of York ; next to him the bishop of 
.Lundon; next to him the bishop of Dw·/wm ; next to him the bishop 
of Wincheste1· ; and then all the other bishops of both pmvinces, after 
the seniority of their consecration ; but if any of them be a p6vy 
councillor, he shall take place next aftel' the bishop of Durham. Co. 
Lir. 94. 1 Ought. Onl. Jud. 486. 

The first archbishop of Yod: that we read of, was Paulinus, who, 
by pope Gugonj'~ <~ppointment, was made archbishop there, about the 
year of our Lord 622. Godol. 14. 

The anhbio-hojz of York hath the privilege to crown the queen-con
sort, and to be her pe1·petual chaplain. 

The anltbishoj1 of Cante1·bury is the first peer of the realm, and hath 
precedence, not only before all the other clergy. but also (next and 
immediately after the blood rl'lyal) before all the nobility of the realm: 
and as he hath the prececlencf' of all the nobility, so also of all the 
great officers of slate. Godol. 13. 
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The archbishojz of York hath the precedence over all dukes, not be
i!.ng of the blood royal ; as also before all the great officers of state, ex-
cept the lord chancellor. Godol. 14. . 

A BrsHoP is elected by the king's conge d'eslire, or hcense to elect 
the pet·son named by the king, directed to the dean and chapter ; and 
if they fail to make election in twelve ch\ys, they iucur the penalty of a 
ft?'temunire, and the king may nominate whom he pleases by letters 
patent. Stat. 25 Hen. VIII. c. 20. This was to avoid the power of 
the see of Rome. This election or nomination, if it be of a bishop, 
must be signified by the king's lettet·s patent to the archbishop of the 
province; if it be of an archbishop, to the other archbishop and two 
bishops, or to four bishops; requiriug them to confirm, invest and con-

• secrate the person so elected, which they are bound to perform. 
immediately. After which the bishop elect shall sue to the king for 
his temporalties, shall make oath to the king and none other, and shall 
take restitution for his secular possessions out of the king's hands 
~nly. Archbishops and bishops refusing to confirm such election, in
·cur the penalties of a jznemuniTe. On confirmation, a bishop hath 
jurisdiction in his diocese; but he hath not a rig·ht to his temporalties 
tiil consecration. The consecration of bishops, &c. is confirmed by 
act of parliament. · 

It is directed in the form of consecrating bishops, that a bishop, 
when consecrated, must be full thiety years of age. 

It is held a bishop hath three powers ; 1st. His power of ordination, 
which is g·ained on his consecration, and not before ; and thereby he 
may confer orders, &c. in any place throughout the wol'!d. 2. His 
powet· of jqrisdiction, which is limited, and confined to his see. 3. His 
power of administration and government of the revenues ; both which 
last powers he gains by his confirmation : and some are of opinion, 
that the bishop';; jurisdiction, as to ministerial acts, commences on 
his election. Palm. 473-475. 

The king may not seize into his hands the temporalties of bishops, 
hut upon just cause, and not for a contempt, which is only finable. 
See tit. Temjzoralties. Bishops are allowed four years for payment of 
theit· first fruits, by stat. 6 Ann. c. 27. Every bishop may retain. 
four chaplains. Vide stat. 21 Hen. VIII. c. 13. § 16. 8 Eliz. c. I. 

A bishop hath his consistory court, to hear ecclesiastical causes ; 
and is to visit the clergy, &c. He consecrates churches, ordains, ad
mits and institutes priests ; confit·ms, suspends, excommunicates, · 
grants licenses for marriage, makes probate of wills, &c. Co. Lit. 
96. 2 Roll. .llbr. 230. He hath his archdeacon, clean and chapter, 
chancellor, and vicar-general, to assist him ; may grant leases for 
three lives, or twenty-one years, of land usually !etten, reserving the 
accustomed yearly rents. Stats. 32 Hen. Vlll. c. 28. 1 Eliz. c. 19. 
§ 5. See this Diet. tit. Leases. 

The chancellor to the bishop is appointed to hold his courts for 
him, and to assist him in m.ctters of ecclesiastical law ; who, as 
well as all other ecclesiastical officers, if lay or married, must be a 
doctor of the civil law, so created in some university. Stat. 37 
Hen. VIII. c. 17 . 

. By stat. :4 Gro. ~II. sess. 2. c . . 35. the bishop of London, or any 
b1sl~op by !urn app_omtecl, rna~ adm.lt to the or_cl~r of deacon or priest, 
subJ cts of coun~nes 0ut of lus maJesty's dommwns, without requiring 
the o.:tth of obechenr.e. But no person shall be thereby enabled t6 
exercise such offices within his mi:ljesLy's dominions. 

_VoL. 1. X x 
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By stat. 26 Geo. III. c. 84. the archbishops of Cant r: 1·bu1·lJ or Yoi·k, 
wit11 such other bishops as they shall call to their assistance, may con
secrate subjects of countries out of his majesty's dominions to be 
bishops, without requiring the usual Odths ; pursuing the forms pre
scribed by the act. But no such bishops or their successors, or per
SOl s onLinecl by them, shall exercise their functions within his ma-
j esty's d~miuions. . . . . . 

The nght of tnal by the lords of parhament, as the1r peers, It Is 
said, docs 11ot extend to bishops ; who, though they are lords of par
li .. m ent, and sit there by virtue of their br..ronies, which they holdju1·e 
ec< f, site, yet are not ennobled in blood, and consequently not peers 
with the nobility. 3Imt. SO, 31. see l Comm.40l. 4· Comm. 264.and 
this Diet. tit. Pa1·liament. 

Archbis!wjzrick8 and bishoftrick8 may become void by death, depriva
tion for nny very gross and notorious crim~, and also by resignation. 
All resignations must be made to some superiot'. Therefore a bishop 
must resign to his metropolitan, but the archbishop can resign to none 
but the king himself. l Comm. 382. · 

The following are some of the popular distinctions between arch
bishops and bishops. The archbishops have the style and title of 
Grace, and Most Reverend Father in God by Divine Providence. The 
bishops, those of Lo1·d, and Right Reverend Fathe1· in God by Divine 
P ennission. Archbishops are inth1-oned; bishops installed. 

Mr. Christian, in his notes on l Comm. 380. says, that the supposed 
answer of a bishop on his consecration, " Nolo ejziscojw1'i," is a vulgar 
error. See tit. Parson, Advo~uson, Session. 

BISHOPRICK, The diocese of a bishop. 
BlSSA, Fr. biche, cerva majo1·, A hind. !don. Angl. 1!0!. l..fol. 64!>. 
BISSEXTILE, bi8sex tilis.J Leap year, so called because the sixth 

day before the calends of March is twice reckoned, making an addi
tional cldy in the month of FebntaTy; so that the bissextile year hath 
one clay more than the others, and happens evet·y fourth year. This 
intercalation of a clay was first inyented by JuLius Ctt'sa1·, to make the 
year agree with the course of the sun. And, to prevent all doubt and 
ambiguity that might arise thereupon, it is enacted by the statute dt: 
anno bissextili , 21 Hen. III. that the day increasing in the le<)_p-year, 
a1 d the day next before, shall be accounted but one clay. BTit. 209. 
Dyer, 17. See tit. Year. 

BISUS, bisius, mica bisa, jzanis bisius, Fr. jzain bis .J Bl'own bre<.d, 
·a brown loaf. Co'ivel. 

BLACK ACT , or \V ALTH:I.M BLACK Ac T. The sh.t. 9 Geo. I. caft. 
22. is so called, having been occasioned by some devastations com
mitted near JIVaLtliam, in Hamjzshi r e, by pe rsons in disguise, or with 
t '1eir faces black ed. By this act, persons hunting <trmed and disguised, 
and killing or stealing· deel', or robbing w~ rrens, or stealing fish out of 
any rive t·, &c. or any persons unlawfully hunting in his m aj esty's forests, 
&c. or breaki ng down the head of any fi sh-pond, or killi ng, &c. of 
cattl e. or cutting down trees, or setting fit'e to h<mse, b_,rn or wood, 
or shooting· at any person, o1· sending anonymous letters, or letters 
si~ned witli fictitious names, demanding· money, &c. or rescuing such 
offenders, or not surrendering, are g·uil ty of felony without beHefit of 
clergy. This act is made perpetual by 31 Geo. II. c. 42. And see 
further, stat. 6 Geo. II. c. 37. 2·7 Geo. II. c. 15. 

See also stat. 16 G eo. Il I. c. 30. against deer-stealers ; the milder 
punishment inflicted by which act has been thought a yirtnal repeal 

---~~ 
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of the punishment inflicted by the _Blacl~ Act _abov~ recited. Leach's 
Ha,wk. P. C. I. c. 49. § 7. and tlus DLct. t1t. Jtorest, Game, Deer-

8tealing. 
BLACK-BOOK, Is a book lying in the Exchequer. See State .!ln-

nals, 154. 
BLACK LEAD. By stat. 25 Geo. II. c. 10. entering mines of black 

lead, with intent to steal, is made felony ; and by the same act, of
f~nders committed o1· u·ansported for entering mines of bl.ack lead 
with intent to steal, escaping or breaking pnson .. or retummg fr01:1 
transportation, are excluded from clergy. By vanous acts a duty IS 

imposed on foreign black lead impo1·ted. . . 
BLACK MAIL, Fr. maille, a link of mail, or small p1cce of metal 

or money.] Signifies in the north of England, in the counties of 
Cumberland, Northumb erland, &c. a certain rent of money, corn or 
other thing, anciently paid to pe1·sons inhabiting upon ?t' near the ~or
ders, being men of name and power, allied with certu.m robbers w.Jth
in the said counties, to be freed and protected from the devastations 
of those robbers. But by stat. 43 Eliz. cajz. 13. to take any su~b m?
ney or contribution, called black-mail, to secure goods fron~ r,•J?~ne, IS 
made a capital felony, as well as the offences such contnbuuon was 
meant to guard against. 

It is also used for rents reserved in work, grain or baser money; 
which we1·e called Teditus nig1·i, in contradistinction to the blanch 
fanns, reditus alb~·. See tit . .!llba Finna, and Blanch Finnes. 

BLACK ROD. The gentleman usher of the black rod is chief gen
tleman usher to the king ; he belongs to the garter, and hath his 
name from the black 1·od, on the top whereof sits a lion in gold, which 
he carrieth in his hand. He is called, in the Black Book, fol. 255. 
Lator vi1·g£ nigr£, et hostiarius ; and in othe1· places vi?·g,e bajulns. 
His duty is ad jzot·tandum -viTgam coTam domino ?"ege ad fFs'um .;ancti 
Georgii infra castrum de \Vindsore: and he hath the k eeping of the 
chapter-house door, when a chapter of the order of the ga.rter is sit
ting ; and, in the time of parliament, he attends on. the house of 
peers. His habit is like to that of the register of the order, and gar
ter king· at arms; but this be wears only at the solemn times of the 
festival of St. Ge01-ge, and on the holding of chapters. The black 1·od 
he bears is instead of a mace, and hath the same authority ; and this 
officer hath anciently been made by letters patent under the gre<tt seal, 
l1e having great power; for to his custody all peers, called in question 
for any ceime, are first committed. 

BLACKS OF W AL TRAM. See tit. Black Act. 
BLACK WARD, is when a vassal holds ward of the king; and a 

sub-vassal holds ward of that vassal. Scotch Diet. 
BLAC!<-WELL HALL. The public market of Black7vell Hall, 

L~ndon, Is to be kept every Thursday, Friday and Saturday, at cer
tain hours; and the h~ll-keepers not to admit any buying or selling of 
'woollen cloth at the s~1cl hall upon any other days o1· hours, on penalty 
of lOOt. Factors selling cloth out of the market shali forfeit 5L. &c. 
Registers of all the clo~1s bought and sold are to be weekly kept: and 
buyers of cloth, otherwise than for ready money, shall give notes to 
the sellers for the money payable ; and factors are to transmit such 
notes to the owners in twelve clays, or be liable to forfeit double value, 
&c. Stat. 8 and 9 Wm. III. cajz. 9. See also stat. 4 and 5 P. and M. 
c. 5. § 26. 39 Etiz. c. 20. § 1.2. 1 Geo. I. c. 15. 
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BLADARIUS, A corn-monger, meal-man, or corn-chandlet·. It is 
used in our records for such a retailer of corn. Pat. l. Edw. IlL jzm·. 
3. m. 13. See tit. Clothiers. 

BLADE, bladum.J In the Saxon signifies generally fruit, corn, hemp, 
flax, herbs, &c. frill. de Nlohun released to his brother all the manor 
of T -. Sal-vo instau1·o suo et blado, &c. excepting J:is stock and 
com on the ground. Hence bladier is taken for· an in grosser of corn 
or grain. 

BLANCH FIRMES. In ancient times the crown-rents were many 
times reserved in libTis albis, Ol' blanch firmes : in which case the 
buyer was holden dc-albare firmam, -viz. his base money or coin, worse 
than standard, was molten down in the ExchelJuer, and reduced to the 
fmeness of stanct,nl silver; or instead thereof, he paid to the king 
12d. in the pound by way of addition. Lo~undes's E&say ufton Coins, 
ft. 5. 

BLANDFORD, An act was passed for rebuilding the town of Bland
ford in thL: county of Dorset, burnt down by fire in the year 1731. 
Stat. 5 Gw. II. c. 16. 

BLANHORNUM, A little bell. Leg . .Adelstan. c. 8. 
BLANK BAR, Is used for the same with what we call a common 

bar, and is the name of a plea in bar, which, in an action of trespass, is 
put in to oblige the plaintiff to assign the certain place where the tres
pass was committed. 2 Cro. 594. 

BLANK BOND, Is equivalent to an assignation, and must be in
timated. Scotch Diet. 

BLANKS, VVere a kind of white money coined by Hen. V. in those 
parts of France which ··1'as then subject to England, the value whereof 
was 8d. Sto~u's Annals, jz. 586. These were forbidden to be current 
in this realm. 2 Hm. VI. c. 9. See tit. .!llba Firma. 

BLANKs, Injudicictl proceedings, certain void spaces sometimes left 
by mistake. A blank (supposing something material wanting) in a 
declaration abates the smne. 4 .Edw. IV. 14. 20 Hen. VI. 18. And 
such a blank is a good cause of demurrer. Blanks in the impar
lance-roll aided after -verdict for the plaintiff. Hob. 76. Parker v. 
Park,T. 

BLASARIUS, Is a word used to signify an incendiary. Blount. 
BLASPHEMY, blasjl!umia.J Is an injury offered to God, by deny

ing thht which is due and belonging to him, or attributing to him what 
is not agreeable to his nature. Lind'iu. caj1. l. And blasj1hemirs of 
God, as denying his being or proYidence; and all contumelious re
proaches of Jesus C!n·ist, &c. are offences by the common law, pu
nished by fine, imprisonment, pillory, &c. l Ha~vk. P. C. And by 
stat. 9 and lO TVm. III. c. 32. if any one shall by writing·, speaking, 
&c. deny any of the persons in the T rinity to be God ; asse rt there 
are more Gods than one, &c. he shall be incapable of any office ; and, 
for the second offence, be disabled to sue any action, to be executor, 
&c and suffer three years' imprisonment. Likewise, by stat. 3 Jac. I. 
c. 21. persons jestingly or profanely using the name of God, or of 
Jesus Christ, or of the Holy Ghost, or of the Trinity, in any stage
play, &c. incurs a penalty of 10l. See Religion. 

BLE, Signifies sight, colour, &c. And 6tee is taken for corn : as 
Boughton under the Btee, &c. 

BLENCH, BLENCH-HOLDING. See tit. .titba Fi1·ma. 
BLENHEIM. See Marlborough, Duke of. · 

. BLET A, Fr. blec!u-.J Peat, or combustible earth dug up and dried 
!or burning. Rot. Parl. 35 Edw. I. 
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BLINKS, Boughs broken down from trees, and thrown in a way 
where deer are likely to pass. 

BLISSOM, Corruptly called blossom, is when a ram goes to the 
ewe from the Teutonick Blets. the bowels. 

BLOATED FISH OR HERRING, Are those which are half dried. 
See tlt. Fishery. 

BLODEUS, Sax. blod.] peep re~ colour ; from ~vhe':oe com~s 
bloat and bloated, viz. sangume and high-coloured, which, m Kent, 1s 
called a blousing colour ; and a blouse is there a red faced wench. The 
prior of Burcester, .11. D. 1425, gave his liveries of this colour. Paroclt . 
.!lntiq. 376. 

BLOOD, sanguis.] Is regarded in descents of lands ; fo1· a person 
is to be the next and most worthy of blood to inherit his ancestor's 
estate. Cu. Lit. 13. See Jenk. Cent. 203. See tit. Descent, Heir. 

BLOOD WIT, or bloud~vit, compounded of the Sax. blod, i. e. sanguis; 
and ~vyte, old English, miserico1·dia.] Is often used in ancient charters 
of liberties for an amercement for bloodshed. Skene writes it bloud
-veit ; and says veit, in English., is inju1·ia; and that bloudveit is an 
amerciament or unlaw (as the Scotch call it) for wrong o1· injury, as 
bloodshed is : for he that hath bloudviet granted him, hath free liberty 
to take all amerciaments of courts for effusion of blood. Fleta saith, 
Quod significat quietantiam miseric01·dite jn-o ejfusione sanguinis. Lib. 
I. caft. 47. And according to some writers, blod-wite was a customary 
fine paid as a composition and atonement for shedding Ol' clr,awing of 
blood ; for which the place was answerable, if the party was not dis
covered ; and therefore a privilege or exemption from this fine or 
penalty was granted by the king, or supreme lord, as a special fa
vour. So king Henry II. granted to all tenants within the honour af 
Willingford, Ut quieti sint de Hidagio et blodewite, &c. Paroch . .!lntiq. 
114. 

BLOODY-HAND, Is one of the four kinds of circumstances by 
·'which an offender is supposed to have killed deer in the king's forest: 
and it is where a trespasser is apprehended in the forest, with his 
ltand.y or other parts bloody, though he be not found chasing or hunt
ing of the deer. Manwood. In Scotland, in such like crimes, they 
say taken in the fact, or with the red hand. See Eackberind. 

BLUBBER, Whale oil, before it is thoroughly boiled and brought 
t o perfection. It is mentioned in stat. 12 Car. II. c. 18. 

BOCK-HORD, or book-hoard, librorum ho1·reum.] A place where 
books, evidences or writings are kept. 

BOCKLAND, Sax. quasi bookland.] A possession or inheritance 
held by evidence in writing, See LL. .!lltueredi, cajz. 36. Bocktand 
signifies deed land or c!za1·te1· land ; and i.t commonly carried with it 
th~ .absolute property of the land; wherefore it was preserved in 
wntmg, and possessed by the Thanes or nobler sort, as Prtedium no
bite, liberum et immune a servitiis vulgaribus et servilibus, and was the 
same. as allodium, descendible unto all the sons, according to the 
common course of nations and of nature, and therefore called ga-vel
kind; devisable only by will, and thereupon termed Terr£ Testamen
ta/is. Sftelm of Feuds. This was one of the titles which the English 
Saxons had to their lands, and was always in writing : there was but 
one more, and tl1at was. Falkland, i. ~·. Ten·a Pojlula1·is, which passed 
from one to another w1thout any wntmg. See Squire on the· Anglo 
Saxon Government, and this Diet. tit. Tenure. 

BOlA, Chains or fetters, properly what we call bernicles. ,Hzst, 
Elien. ajzud Wlwrtoni .!lngl. Sax.fta·rt I. jl, 618. 
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BOIS, Fr.] 'Vood, and sub-bois, underwood. S·ee BMcu~. 
BOLHAGIUM, or boldagium, A little house or cottage. Blount. 
BO,L T . A bolt of silk or stuff, seems to have been a long narrow 

piece : in the accounts of the priory of Burcester. It is mentioned, 
Parod1 . ./Jntiq. jz. 574. 

BOLTING, A term of art used in our Inns of Cou1·t, whei·eby i;; 
intended a private arguing of cases. The manner of it at Gray's Inn 
is thus: an ancient and two barristers sit as judges, three students 
bring each a case, out of which the judges choose one to be argued, 
which done, the students first argue it, and after them the banisters. 
It is i11ferior to mooting, and may be clcriYed from the Sax. bolt, a 
house, because cl011e privately in the house _ for instruction. In Lin
coln's Inn, lYfundays and T11ednesdays are the bolting days, in vacation 
time; and Tu F8dazts and ThuTSdays the moot days. 

BON A FIDE. That we say is done bona fide, which is done really, 
with a go f!d foi h, witho ut a •Y fraud or deceit. 

BON A GESTURA, Good abearing, or good behaviour. See Good 
.Be!uroiour. 

BONAGHT. or bonaghly, Was an exaction in Ireland, imposed on 
the pc ()p ie at the will of the lord, for relief of the knig·hts called 
bonagh ti, who se!'Ved in the wars. Antiq. Hibent. ft. 60. 

BONA NOTABILIA. See tit. Executor V. 3. 
BONA PAT RIA, An assise of countrymen, or good neighbours: 

it is sometimes called assisa bonte ftatrite, when twelve or more men 
are chosen out of any part of the county to pass upon an assise ; 
otherwise called jU?·atores, because they are to swear judicially in the 
presence of the party, &c. according to the practice of Scotland. 
Skene. See ./Jssisors. 

BONA PERITURA, Goods that are perishable. The stat. Westm. 
1. 3 l!.d~u. I. cajz. 4. as to wrecks of the sea, ordains, that if the goods 
within the ship be bona jzeritura, such things as will not endure for a, 
year and a day, the sheriff shall sell them, and deliver the money re· 
ceived to answer it. See this Diet. tit. Wreck. 

BONCHA, A bunch, from the old Lat. bonna, or bunna, a rising 
bank, for the bounds of fields: and hence bown is used in Norfolk, [ol" 
swelling or rising up in a bunch or tumour, &c. 

BOND. A Bond or Obligation, is a deed whereby the obligor or 
-person bound, obliges himself, liis heirs, executors and administra
tors, to pay a certain sum of money to another (the obligee) at a day 
appointed. 

I. Gene1·at rules as to the nature and form of this secm·ity. 
II. T!V!w may be obligors and obligees. 

Ill. The ceremonies necessary to constitute a bond 01· obligation. 
IV. Of the condition, and ~uhat shall be a performance or breach 

thereof. 
V. Of the discharge and satisfaction of bonds ; 1. by the act of the 

ftarty ; or, 2. by the act of law. 
VI. Of actions and jzteadings on bonds. 

I. If the bond be without a condition, it is called a single one, sim
plex obligatio ; but there is generally a condition added, that if the 
obligor does some particular act, the obligation shall be void or else 
shall remain in full force ; as payment of rent, performance of cove
nants in a deed, or repayment of a principal sum of money borrowed 
of the obligee, with interest ; which principal sum is .usually one-h~lf 
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6 the penal sum specified on the bond. In case this condition is not 
performed, th~ bm~d. becomes forfci.ted, or absolute.at l~w, and charges 
the obligor wlule hvmg, an~ after h1s death th.e obhgatwn ~escends ?n 
his hei1•, who, (on defect ot personal assets) IS bound to discharge It, 

provided he has real assets by descent as a recompense. So that it 
may be called, though not a direct, yet a collate1·al ch,,rge upon the 
lands. 

The cm~dition may be either in the same deed, or in another, and 
sometimes it is included within, and sometimes indorsed upon the obli
gation : but it is commonly at the foot of the obligation. B1·o. Obl. 
67. A memorandum on the back of a bond may restrain the same by 
way of exception. Jl!Ioor, 67. 

This security is also called a sftecialty ; the debt being therein par
ticularly specified in writing, and the party's s..:al, acknowledging 
the debt ot· duty, and confirming the contract; rendering it a secu
l'ity of a higher nature than those entered into without the solemnity 
of a seal. 

As to the assignment of bonds, see tit. Assignment. 
If the condition of a bond be impossible at the time of making it, 

<>r be to do a thing contrary to some rule of law that is merely posi
tive ; or if it be uncertain or insensible, the condition alone is void, 
and the bond shall stand single, and unconditional ; fo1· it is the folly 
f>f the obligor to enter into such an obligation, from which he can 
never be released. If it be to do a thing that is malum in se, the ob
ligation itself is void ; for the " ·hole is an unla·wful contract, and the 
obligee shall take no advantage from such a transaction. And if the 
condition be possible at the time of making it, and afterwards becomes 
impossible by the act of God, the act of law, or the act of the obli
gee himself, there the penalty of the obligation is saved ; for no 
prudence m· foresight of the obligor GOUld guard against such a con
tingency. Co. Lit. 206. See jwst, IV. and tit. Condition. 

On the forfeiture of a bond, or its becoming single, the whole pe
nalty was formerly recoverable at law, but here the courts of equity 
interposed, and would not permit a man to take more than in con
science he ought, viz. his principal, interest and expenses, in case 
the forfeiture accrued by non-payment of money borrowed, the damages 
sustained upon non-performance of covenants, and the like. And this 
practice having gained some footing in the courts of Jaw, (see 2 Keb. 
553. Salk. 596, 597. 6 Mod. II. 60. 101.) the stat. 4 and 5 Ann. c. 
16. at length enacted, in the same spirit of equity, that in case of a 
bond conditioned for the payment of money, the payment or tender of 
the principal sum due, with interest and costs, even though the bond 
be forfeited, and suit commenced thereon, shRll be a full satisfuction 
and discharge. 

And this rule of compelling the party to do equity who seeks equi
ty, seems to be the reason why an obligee shall have interest c.fte1· he 
has entered up judgment ; for though in strictness it may be accounted 
his own fuult why he did not take out execution, unci therefore 11ot 
entitle~l to interest; yet, as by the judgment he is entitled to the pe
nalty, It doe~ not. seem re~so~1able th::t he should be deprived of it, 
but upon paymg h1m the prmclp<.. l and mterest, which incunec\ as well 
before as after the enteri!lg up of the judgment. Abr. Eq. 92. 288. 

The court of chancery will not generally cctrry the debt beyond the 
penalty of a bond. Yet where a plaintiff came to be relieved against 
su:h _Penalty, thou.gh it was dec1·eed, it was on the p<tyment of the 
Jll'lncipal money, mterest and costs ; and notwithstanding they ex · 

·~.; ____________________ ;;;;: 
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ceeded the penalty, this was affirmed. 1 TTern. 350. 1 Eq. Abr. 92. 
16 Vin. tit. Penalty. 3 Comm. 435. And where the condition of a. 
bond is to perform a collateral act, damages may be recovered beyond 
the penalty, and the court of K. B. will not stay the proceedings on 
payment of the money into court. 2 Term Reft. 388. See White v. 
Sealy, Doug. 49. sem(J. contra; but the authority of which is much 
shaken by the case in 2 Term Reft. 388. where Buller, J. remarkedt 
that there were several cases where the judgment .had been carried . 
beyond the penalty. In ElLiot v. Davis, ( Bunb. 23.) Interest on a bond 
was decreed (in Scac .) to be paid, though it exceeded the penalty. 
See also Collins v. Collins, the case of an annuity, Bu1·r. 820. Holdijt 
v. Ot•way, 2 Saund. 106. Dewall v. Price, Show. P. C. 15. 

FoRM of a BOND or oBLIGATION, with condition for the payment of 
money. 

KNOW all men by these presents, That I, David Edwards, ofLin
coln's Inn, in the county of Middlesex, esquire, am held andfirmly 
bound to Abraham Barker, of Dale Hall, in t!te county of Nor
folk, esquire, in the jtenal sum of ten thousand jzounds, qf la~vful 
money qf G1·eat Britain, to be jzaid to the said Abraham Barker, 
or his certain attorney, executors, administ1·ators o1· assigns ; for 
which jzayment •well and truly to be made, I bind myself, my heirs, 
executors and administrato1·s, firmly, by these jzresents, scaled •with 
my seal. Dated the foU?·tlt day of September, in the fo?·ty-sixth 
year of the reign of our sovereign Lord George the Third, by the 
grace of God, of the United Kingdom of Great Britain and Ireland 
king, defende?' of the Faith, and so forth, and in the yem· of ou1· 
Lord one thousand eight hundred and --. 

The condition of this obligation is such, that if the above bounden 
David Ed•wards, his heirs, executors or administrators, do and shall 
well and truly pay, or cause to be paid unto the above-named Abmham 
Barker, his executors, administrators or assigns, the full sum of five 
thousand pounds of lawful money of Great Britain, with lawful in· 

· terest for the same, on the fourth day of Ma1·ch next ensuing the date 
of the above written obligation, then this obligation shall be void, and 
of none effect, or else shall be and remain in full force and virtue. 

Sealed and delivered, being} 
first duly stamped, in the David Ed'Zuards. (L. S.) 
presence of 

.11. B . 

For irregular forms of bonds and obligations, see l Leon. 25. 3 Leon. 
299. Cro. Jac. 208. 607. B1·o. tit. Obligation , &c. from whence, and 
other authorities, which the regularity of modern practice has rendered 
uninteresting, it appears that the courts always inclined to support the 
justice of the ph,intiff's case, without much regard to mere errors in 
form, or arising from accident. 

II. All persons who are enabled to contract, and whom the law 
supposes to have sufficient freedom and understanding for that pur
pose, may bilJcl themselves in bonds and obligations. 5 Co. 119. 4 
Co. 124. l Roll . .libr. 340. 

But if a persou is illeg·ally restrained of his liberty, by being con
£rned in a common gaol or elsewhere, and, during such restraint, en· 
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ters mto a bond to the p erson who causes the restraint, the same may 
be avoided for duress of imprisonment. Co. Lit. 253. 2 Inst. 4.·82 . 
Vide tit. Duress. 

So in respect to t11at power and authority ·which a husband has .ove1· 
his wife, the bond of afeme c011ert is ijt8ofacto void, and shall ne1thc1· 
bind her nor her husband. See tit. Ba1·on and Feme. 

So though an infant shall be liable fo1· his necessaries, sud~ as meat, 
drink, clothes, physic, schooling, &c. yet if he bind himself .111 ~n o?
ligation, with a penalty for payment of any of those, the obltgat10n Is 
void. Doct. and Stud. 113. Co. Lit. 172. C1·o. Jac. 494. 560. 1 Szd. 
112. l Salk. 279. Cro. Eliz. 920. See tit. I nfants. 

Also though a person non comjws mentis shall not be allowed to. ayo!d 
his bond, by reason of insanity and distraction, yet may a pnvy m 
blood, as the heir, and privies in representation, as the executor and 
administrator, avoid such bonds; also if a lunatick, after office found, 
enters into a bond, it is merely void. 4· Co. 124. Beverley's case. But 
see 2 Stra. 1104. that lunacy may be given in evidence on the gene
ral issue. See tit. Lunaticks. 

But if an infant, feme covert, &c. who are disabled by law to con
tract, and to bind themselves in bonds, enter together with a stran
ger, who is under none of these disabilities, into an obligation, it 
shall bind the stranger, though it be void as to the infant, &c. l Roll. 
Rej1. 41. 

If a servant makes a bill in form, "Memorandum, that I have re
cei1red of ./1. B. to the use of my master C. D. the sum of 40l. to be 
paid at Michaelrnas following," and thereto set his seal, this is a good 
,obligation to bind himself ; for though in the beginning of the deed 
the receipt is said to be to the use of his mastee, yet the repayment 
is general, and must necessarily bind him who sealed ; and the rather, 
because otherwise the obligee would lose his debt, he having no reme
dy against the master. Y elv . 137 . TaLbot v. Godbolt. 

Infants, idiots, as also femes covert, may be obligees; and here the 
husband is supposed to assent, being for his advantage; but if he dis
agrees, the obligation hath lost its force; so that after the obligor may 
plead non est factum ; but if he neither agrees nor disagrees, the 
bond is good, for his conduct shall be esteemed a tacit consent, since 
it is to his ad vantage. 5 Co. 119. b. Co. Lit. 3. a. See tit. Baron 
and Feme. 

An alien may be an obligee, for since he is allowed to tl'ade and 
traffick with us, it is but reason able to give him all that security which 
is necessary in his contracts, and which will the bettet' enable him to 
carry on his commerce and dealings amongst us. Co. Lit. 129. b. 
A'loo1·, 431. Cro. E!iz. 142. 683. Cro. CaT. 9. l Salk. 46. 7 il1od. 15. 
Sec tit. Alien. 

Sole corporations, such as bishops, prebends, parsons, vicars, &c. 
cannot be obligees, and therefore a bond made to any of these shall 
enure to th em in their natmal capacities ; for no sole body ~olitic 
cal~ take a chattel in succession, unless it be by custom ; bt1t a corpo
ratlOn aggregate m ay take any chattel, as bonds, leases &c. in iLs 
po.litical capacit)> which shall g·o in succession, because it 'is always in 
bemg. CTo. Elzz. 4·64·. Dyc1·, 48. a. Co. Lit. 9. a. 46. a. Hob. 64. 1 
Roll . ./lbr. 515. 

If a drunken man gi.ye's his bond it binds him ; and a bond without 
~onsideration is obligato~y, and no 1·elief shall be had against it, for it 
lS voluntary, and as a g1ft. Jenk. Cent. 109. Btlt see Cole v. Robins 
Hi! 2 Ann. jle1· Holt, referred to in Bull .. TV', P. 172. that on the gene~ 

VoL. I. Y y 
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1·al issue, defendant may give in eyidence that they made him sign tho 
bond when he was so drunk that he knew not what he did. A pet·son 
enters voluntarily into a bond, though there was not any consideration 
for it, if there be no fraud used in obtaining the same, the bond shall 
not be relieved against in equity: but a Yoluntary bond may not be 
paid in a course of administration, so as to take place of real debts, 
even by simple contract; yet it shall be paid before legacies. 1 Chan. 
Cas. 157. An heir is not bound unless he be named expressly in the 
bond; though the executors and administrators are. Dyer, 13. 

It is clearly agreed that two or more may bind themselves jointly in 
an obligation, or they may bind themselves jointly and severally; in 
which last case, the obligee may sue them jointly, or he may sue any 
one of them, at his election; but if they are jointly and not severally 
bound, the obligee must sue them jointly ; also in such case, if one 
of them dies, his executor is totally discharged, and the survivor and 
smviyors only chargeable. 2 Roll . .libr. 148. Dye1·, 19. 310. 5 Co. 
19. Dal. 85. jzl. 4·2. I Salk. 393. Cartlz. 61. l Lut~v. 696. 

If three ente1· into an obligalion, and bind themselyes in the words 
following, Obligamus nos et utrwnque nostrum j1er se jzro toto et in 
solido, these make the obligation joint and seyeml. DyeT, 19. b. jzl. 
114. 

III. It is said, that there are only three things essentially necessary 
to the making a good obligation, viz. ~vriting on paper or parchment, 
sealing ana dcliv e1·y; but it hath been adjudged not to be necessary, 
that the obligor should sign or subscribe his name ; and that therefore 
if in the obligation the oblig·or be named Erlin, and he signs hisname 
ETL;vin, that this variation is not material; because subscribing is no 
essential _part of the deed, sealing being sui,ftcient. 2 Co. 5. a. Godm·d's 
case. Nay, 21. 85. MooT, 28. S t yle, 97. 2 Salk. 462. 5 ll!od. 28 I. 

And though the seal be necessary, and the usual way of declaring 
on a bond is, that the defendant, by his bond OJ' writing obligatory 
sealed with his seal, ackno,,·ledg·ed, &c. yet if the wonl sealed be 
'Wanting, it is cured by yerdict and pleading oyer, for all necessary 
circumstances shall be intended; and if it were not sealed, it could 
not be his deed or obligation. Dyer, 19. a. CTo. Eliz. 571. 737. 
Cro. Jac. 420. 2 Co. 5. 1 Vent. 70. 3 Lev. 348. 1 Salk. 141. 6 . 
.llfod. 306. 

Also though sealing and deli,·ery be essential in an oblig·ation, yet 
i.hcre is no occasion in the bonp to mention that it was sealed and c\e
Ji,'erecl; because, as Lord Coke says, _these are things which are clone 
afterwards. 2 Co. 5. a. 

The name of the obligor subscJ·ibed, 'tis said, IS sufficient, though 
there is a blank for his christian name in the bond. Cro. Jac. 26:. 
Vide Cro. Jac. 558. 1 11/od. 107. In these cases, though there be a 
verdict, there shall not be jud~>;ment. \Vhere an obligor's name is 
omitted to be inserted in the bond, and yet he signs and seals it, the 
court of c/zanceTy may make good such an accident ; and in case a 
person takes m\·ay a bond fraudulently, and cancels it, the obligee 
shall have as much benefit thereby, as if not cancelled. 3 Chan. Rejz. 
99. 184. 

An obligation is good though it wants a date, or hath a false or im
possible date ; for the elate, as hath been observed, is not of the sub
stance of the deed ; but herein we must take notice, that the clay of 
the delivery of a dyed or obligation is the dar of the date, though then:r 
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L no day set forth. 2 Co. 5. a. Godm·d's case. .?•loy, 21. 8~, 86. Hob. 
~49. Style, 97. Cro. Jac . 136. 264. Y el11. 193. 1 Salk. 76. 

If a man declare on a bond, bearing date such a day, but does not 
!'lay when delivered, this is g·ood : for every deed is suppo.se~l to be de~ 
livered and made on the day it bears date; and if the plamtdf declare 
en a date, he cannot afterwards reply, that it was first delivered at 
another day1, for this would be a departure. Cro . Etiz • . 773. 2 Le11. 
348. 1 Salk. 14.J. Vide I Bro~unl. 104·. 1 Le11. 196. 

A plaintiff may suggest a elate in a bond, where there is none, or it 
is impossible, &c. where the parties and sum are sufficiently expressed. 
5 Jl!Iod. 282. A bond dated on the same clay on which a r elease is 
made of all things up to the day ofthe elate is not thereby discharged. 
2 Roll. Rejt. 255. 

If the bond was delivered before the date, on issue, non estfactum, 
joined on ;;uch a deed, the jmy are not estopped to find the truth, ·viz, 
that it was delivered before the date, and it is a good deed from the 
delivery. 2 Co. 4. 6. 3 Krb. 332. 

A person shall not be charged by a bond, though signed and sealed~ 
without delivery, or words, .or other thing amounting to a delivery. l 
L eon . 140. But a bond or deed may be delivered by words, without 
any act of delivery; as where the obligor says to the obligee, go anct 
take the said writing, OJ' take it as my deed, &c. So an actual deli~ 
very, without speaking· any word, is sufficient: otherwise a man that is· 
mute could not deliYer a deed. Co. Lit. 36. a. CTo. Eliz , 835. Leon. 
193. Cro. Etiz. 122. 

Interlineation in a bond, in a place not material, will not make the 
bond void ; but if it be altered in a part material, it shall be void. L 
.1•/els . .!lbr. 391. And a bond may be void by rasure, &c. As where 
the elate, &c. is rased after delivery; which goes through the whole ~ 
5 Rejz. 23. If the words in a bond at the end of the condition, That 
th en this obliga tion to be 110id, are omitted, the condition will be void ;. 
but not the obligation. 

IV. The condition of a bond was, that .11.. L. should pay such a sum. 
tlpon the 25th of Decembe1·, or appear in Hilary term after in the· 
court of B. R. He died after the 25th of December, and before Hila~ 
1·y term, and had not paid any thing : in this case the condition was not 
broken for non-payment, and the other part is become impossible b)
the act of God. 1 Jlfod. Rejz. 265. And when a condition is doubtful, 
it is always taken most favom;ably for the obligor, and agai1tst the obli~ 
gee; but so as a reasonable construction be made as near as can be 
according to the intention ·of the parties. Dyer, 51. 

If no time is limited in a bond for payment of the money, it is due. 
presently, and payabl e on demand. I BTo~vnl. 53. But the judges 
have so~etimes appointed a convet:ient time f?r paymen.t, having regard 
to the distance of place, and the tlme wherem the thing· may be per
formed. And if a condition be made impossible in respect to time, n~ 
to make payment of money on the 30th of Feb1·uaTy, &c. it shall be 
paid presently ; Jone8, 140. See I Leon. I 0 l. 

A bond made to enfeoff two persons, if one dies before the time is 
past, wherein it should be clone, the obligor must enfeoff the smvivor 
of them, or the condition will be broken ; and if it be that B. and 
others shall enjoy land, and the obligor and B. the obligee do disturb 
the rest ; by this the condition is broken. 4 Hen. VII. 1. Co. Lit. 
38~. -yvhere one is bound to l~O an act to the obligee himself, the 
domg It to a stranger by appointment of the obligee, will not be a 
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perfo:·mancc of the condition. 2 Bulst. 149. But in such case equity 
would relie\·e, and probably a judge, on such action coming before 
him, would order plaintiff to be nonsuited. If the act be to be done 
at a certain place, where the oblig·or is to go, to Rome, &c. and he is 
to do the sole act without limitation of time, he hath term during life 
to perform the same : if the concunence of the obligor and obligee is 
r equisite, it may be hastened by the request of the oblig,;e. 6 Rejt. 
30. l Roll . .lib?'. 437. \Vhere no place is mentioned for performance 
of a condition, the obligor is nbliged to find out the person of the ob
ligee, if he be in England, and tender the money, otherwise the bond 
will be forfeited : but when a place is appointed, he need seek no 
further. Co. Lit. 210. Lit. 340. And if, where no place is limited 
for payment of money clue on a bond, the obligo1·, at or after the day 
of payment, meets with the obligee, and tenders him the money, but 
he goes away to prevent it, the oblig·or shall be excused. 8 Edw. IV. 

The obligor, or his servant, &c. may tender the money to save the 
forfeiture of the boncl, and it s-hall be a good performance of the con
dition, if made to the obligee, though refused by him ; yet if the ob
ligor be afterwards sued, he must plead that he is still ready to pay 
it, and tender the money in court. Co. Lit. 208. 

In the perhnnance of the condition of an obligation, the intention 
of the parties is chiefly to be regarded : and therefore a performance 
in substance is sufficient, though it differ in words or some material 
circumstance ; as if one be bound to deliver the testament of the tes
tator, if he plead that he had delivered letters testamentary, it is suf
ficient. Bro. Condition, 158. 17 Edw. IV. 3. 1 Roll . .libr. 426. 

If the condition of an obligation be to procure a lawful discharge, 
this must be by a release, or some di.Ychm·ge that is j1leadable, and not 
by acquittance, which is but evidence. 1 Keb. 739. 

If the party who is bound to perform the condition disables himself, 
this is a breach ; as where the condition is, that the feoffee shall reen· 
feoff, or make a gift in tail, &c. to the feoffor, and the feoffee, before 
he performs it, make a feoffment or g·i[t in tail, or lease for life or 
years in jwtesenti or futw·o to another person, or many, or grant a 
r ent-charge, or be bound in a statute, or recognisance, or become 
professed ; in all those cases the condition is broken : for the feoffee 
has either disabled himself to make any estate, or to make it in the 
same plight or freedom in whir.h he received it ; and being once dis
abled, J.Je is ever disabled, though his wife should die, or the rent, 
&c. should be discharged, or he should be deraig·ped, &c. before the 
time of the reconveyance. Co. Lit. 221, 222. Pojlh. 110. l Co. 25. a. 
I Roll . .lib1·. 4·47. 5 Co. :}1. a. 

\Vhere the condition is in the conj unctive, re!?;ularly both parts must 
be performed: yet, to supply the intention of the parties, it is held, 
that if a condition in the conjunctive be not jwssible to be performed, 
it shall be taken in the disjun ctive; as if the condition be, that he and 
his executors shall do such a thing, this shall be taken in the di<>junc
th.•e, because he cannot have an executor in his life-time ; so if the 
condition be, that he and his assigns shall sell certain goods, this 
shall be taken in the disjuncti'Vf', because both cannot do it. 1 Roll . 
.llbr. 444. Owen, 52 . I Leon. 7 4 . Goulds. 71. 

See further this E ict. tit. Condition, Consideration, Gaming, ll1ar
r·iagc; as to Resignation Bonds, see tit. Parson. 

A bond made with condition not to give evidence ag·ainst a felon, 
&.c. is void; but the defendant must plead the special matter. 2 Wils. 
341. &£. Conditio:1 of a bond to indemnify a person from any legal 
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prosecution is ag·ainst law, and. void. 1 ~Ut'i~. ?67 .. And if a sheriff 
takes a bond as a reward for domg of a thmg, 1t 1s v01d. 3 Salk. 7 5. 

V. I. Where a lesser sum is paid before it is due, and the paymer!'l; 
is accepted, it shall be good in satisfaction of a greater sum; but af
ter the money is due, then a lesser sum, though accepted, shall. ~ot be 
a satisfaction for a grea'ter sum. Thus in debt upon bond cond1t10ned 
to pay 8!. defendant pleaded payment of st. before the clay mentioned 
in the condition, which the oblig·ee accepted in satisfaction of the 
bond, and upon demurrer this was adjudged a good plea. Moor, 677. 
Vide 3 Bulst. 30 I. Payment after the day, of a less sum, is not good, 
as the bond is forfeited, at common law ; and there is not any statute 
to relieve. 

Debt upon bond of 16l. conditioned to pay Sl. lOs. on a certain day; 
the defendant pleaded, ,that before that day, he, at the request of the 
plaintiff, paid to him st. which he accepted in satisfaction of the debt; 
-and upon demurrer, the plaintiff had judgment, because the defendant 
had pleaded the payment of the 51. genemlly, without alleging that it 
was in sati.ifaction of the debt. It is true, ' he sets forth, that it was 
accepted in satisfaction of the debt, but it ought likewise to be jzaid 
in satisfaction. 5 R ejz: 117. Debt upon bond, conditioned, that in 
consideration the plaintiff had paid 12/. to the defendant; he became 
bound to pay the plaintiff 12/. if he lived one month after the elate of 
that bond ; and if not paLe! at that time, then to pay him 14l. if he 
lived six months after the date of the bond; the defendant pleaded, 
that afte?· the six months he paid the plaintiff 8l. and then gave him 
another bond in the penalty of 20l. conditioned to pay him !Ol. on a 
certain day, in fnll satisfaction of the other bond, and that the plaintiff 
did accordingly accept the said bond ; upon a demurrer to this plea it 
was held ill ; for admitting that one bond might be given in satisfac
tion of another, yet it cannot be after the other_ is forfeited, as it was 
in this case ; because after the forfeiture, the penalty is vested in the 
~bligee, and a less sum cannot be a satisfaction for a greater. 1 Lut. 
464. 

It hath been adjudged, that the acceptance of one bond cannot be 
pleaded in satisfaction of another bond. C1·o. Car. 85. Moor, 872. 
·Cro. Eliz. 716. 727. 2 Cro. 579. Thus in debt on a bond of IOOl. 
conditioned for the payment of 52l. lOs. on a certain day, the defendant 
pleaded that at the day, &c. he and his son gave a ne~u bond of 1 00!. 
conditioned for the payment of 52!. lOs. at another day then to come, 
which the plaintiff accepted in satisfaction of the old bond ; and upon 
demurrer it was adjudged for the plaintiff, because the acceptance of 
a new bond to pay money at another day, could not be a present satis
faction for the money clue on the day when it was to be paid on the old 
bond. Hob. 68. But it is otherwise where the second bond is not given 
by the obligor ; as in debt upon bond against the defendant as heir, &c . . 
he pleaded that his ancestor, the obligor, died intestate, and that T¥. 
R. administered, who gave the plaintiff another bond, in satisfaction 
of the f?rmer: then~ was a vercli_ct ~or. th~ defendant: and it being· 
moved 111 arrest of JUdgment, th1s cllstmctwn was made ; that if the 
obligot·, who gave the first bond, had likewise given the second, it 
would not have discharged the first; but in this case the second bond 
was not given by him who gave the first, but by his ·administrator, 
which had mended the security, because he may be chargeable de bonis 
jtroj1riis ; and for that reason the second bond was held to be a dis.
charge of the first . 1 Mod. 225. 
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2. A bond on which neither principal nor interest has been de" 
manded for 20 years, will be presumed in equity to be satisfied, and 
be decreed to be cancelled ; and a perpetual injunction granted to 
stay proceedings thereon. I Ch. Reft. 79. Finch. Reft. 78. See Mod. 
Ca. 22. But satisfaction may be presumed within a less period, if any 
evidence be given in aiel of the presumption ; as if an account be
tween the parties has been settled in the intermediate time, without 
any notice having been taken of such a demand. Yet length of time 
is no legal bar; it is only a ground for the jury to presume satisfac
tion. I Tenn Rejz. 270. 

If several obligors are bound jointly and severally, and the obligee 
make one of them his executor, it is a release of the debt, and the 
executor cannot sue the other obligor. 8 Co. 136. l Salk. 300. And 
-vide 1 Jon. 345. But though it be a release in law, in regard it is the 
proper act of the obligee, yet the debt by this is not absolutely dis
charged but it remains assets in his hands, to pay both debts and lega
cies. Cro. Car. 373. Yelv. 160. See tit. Executo1·, IV. 8. 

If afeme sole obligee take one of the obligors to husband, this is 
said to be a release in law of the debt, being her own act. 8 Co. 136. a. 
March. 128. 

If one obligor makes the executor of the obligee his executor, and 
leaves assets, the debt is deemed satisfied, for he has power, by way 
of retainer, to satisfy the debt ; and neither he nor the administratol' · 
de bonis non, &c. of the obligee can ever sue the surviving obligor. 
Hob. 10. 

But if two are bound jointly and severally to A. and the executor 
of one of them makes the obligee his executor, yet the obligee may 
sue the other obligor. 2 Lev. 73. See tit. Executor, IV. 8. 

If two are jointly and severally bound in an obligation, and the ob· 
ligee release to one of them, b.oth are discharged. Co. L it. 232. a. 

Three were bound jointly and severally in an oblig·ation, and an ac 4 

tion was brought against one of them, who pleaded, that the seal of 
one of the others was torn off, and the obligation cai1cel!ed, and 
therefore void against all. Upon demu1Te1· it was adjudged, that the 
obligation, by the tea~·ing off .the seal o~ one of the obligors, became 
void against all, notwlthstandmg the obligors were severally bound. 2 
Lev. 220. 2 S!w~u. 289. Sed. qu. 

If the condition of a bond be, that a clerk shall faithfully serve, and 
account for all money, &c. to the obligee and his executors ; this doe~> 
not make the obligor liabl e for money received by the clerk in 
the service of the executors of the obligee, who continue the busi
ness, and retain th e clerk in the same employment, with the addition 
of other business, and an increase of salary. I Term Rej1. 287. But 
such a bond is not discharged by the obligees' taking another partne1· 
into their house; it is only a security to the house of the obligees. 
Ib. 291. n . 

VI. In a bond where senral are bound severally, the obligee is, at 
his election, to sue all the obligors together, or all of them apart, an(l 
have several judgments and executions ; but he shall haYe satisfaction 
but once, for if it be of one only, that shall discharge the rest. Dyer, 
I9. 310. vVhere two or more are bound in a joint bond, and only one 
is sued, he must plead in abatement, that two more sealed the bond, &c. 
and a\·er that they are living, and so p1·ay judgment de billa, &c. And 
not demur to the dedar:ttion. Sid. 420. 
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If action be brought upon a bond against two joint and several ob
ligors jointly, and both are taken by caj2ias, here the. death or esc~pe 
()[ one shall not release the other; but the same kmd of executiOn 
must be taken forth against them : it is otherwise when they ar~ 
sued severally. Hob. 59. 

Also, if two or more be jointly bound, though regularly one of them 
alone cannot be sued, yet if process be taken out against all, and one 
of them only appears, but the others stand out to an outlawry, he who 
appeared shall be charged with the whole debt. 9 Co. 119. 

If a bond is made to three, to pay money to one of them, they 
must all join in the action because they are but as one obligee. Yelv. 
177. 

So if an obligation be made to three, and two bring their action, 
they ought to show the third is dead. l Sid. 238. 420. l Vent. 34. 

Though there be several obligees, yet a person canlwt be bound 
to several p ersons severally ; and therefore an obligation of 200l. to 
two, to pay lOOt. to the one, and the other lOOt. to the other, is a void 
condition. Dyer, 350. a. jil. 20. Hob. 172. 2 Bro~vnl. 207. Yetv. 
177. 

If .11. bind himself in a sum to B. to pay to C. who is a stranger, a 
payment to C. is a payment to B. and in an action upon it, the count 
must be upon a bond payable to B. 1 Sid. 295. 2 Kl'b. 81. 

In debt the declaration was, that the defendant became bound in a 
bond of --, for the payment of-- to him, his attorney or assigns., 
and on oyer of the bond it appeared, that it was to pay to the plain
tiff's attorney or assigns, without mention of himself; and on de
murrer for this variance 'twas said, that the declaration must not be 
according to the letter of the obligation, but according to the opera
tion of the law thereupon. 6 Mod. 228. Robert v. Hamage. 

So if .!1. makes a bond to B. to pay to such person as he shall ap
point ; if B. does appoint one, payment to him is a payment to B. 
and if B. appoint none, it shall be paid to B. himself. 6 Mod. 228. 

If .11. by his bill obligatory, acknowledges himself to be indebted to 
B. in the sum of lOt. to be paid at a clay to come, and binds himself 
and his heirs in the same hill in 20l. but does not mention to whom he 
is bound, yet the obligation is good, and he sh~ll be intended to be 
1)ound to B. to whom he acknowledged before the lOt. to be clue. 2 
Roll . .llbr. 148. FmnkLin v. TumeT. 

If an infant seal a bond, and be sued thereon, he is not to plead 
non e8tfactum, but must avoid the bond by special pleading· ; for this 
bond is only voidable, and not in itself void. 5 Reft. 119. But if a 
bond be made by afeme covert, she may plead her covef.ture, and con
clude non est factum, &c. her bond being void. 10 Rejz. 119. Or 
plead non est factum, and give coverture in evidence. If a bond de
pends upon. some other deed, and the deed becomes void, the bond is 
also void . 

.lis to the j1teading of fte?:foTmance, the defendant must set forth in 
what. 1:nanner he hath performed it. Thus, in debt on a bond, with 
condltiOI~ ~or performa~ce of several things, the defendant pleads that 
the concbtwn of the satcl deed was never broken by him, and held an 
ill plea: because, for saving the bond, it is necessary for the defendant 
t:o show how he hath performed the condition ; and this. sort of plead
ing was never admitted. 2 Vent. 156, 
. So if he had .pleaded t.hat he perfor~ecl every thing, it had been 
Jll ; for the parnculars bemg expressed 111 the condition, he otwht to 
plead to each particularly : but if the condition were for perfon~anc~ 



360 BOND VI. 

of coyenants in an indenture, performance were generally a good 
plea. 1 Lev. 302. This must be understood where the covenants are 
set forth, and appear to be all in the aifinnative. For if some are in 
the aifinnative, some in the negative, or any in the disjunctive, the de
fendant should plead sjzecially. 

In debt on an obligation for payment of money, &c. the defendant 
pleads, that at the time and place he was ready to pay the money, but 
that nobody was there to receive it : and held ill on a general de
murrer, for want of stating a tender, for the tender only is traversable. 
3 Le·v. 104. 

In debt on a bond with condition, the defendant pleads a collateral 
plea, which is insufficient ; the plaintiff demurs, and hath judgment, 
without assigning a breach ; f01: the defendant, by pleading a defec
tive plea, by which he would excuse his non-performance of the con
dition, saves the plaintiff the trouble of assigning a breach, and gives 
him advantage of putting himself on the judgment of the court, 
whether the plea be good or not ; but if the plaintiff had admitted the 
plea, and made a replication which showed no cause of action, it had 
been otherwise ; but if the replication were idle, and the defendant 
demurred, yet the plaintiff should have judgment without assigning a 
breach. 1 Lev. 55. 84. 3 Lev. 17. 24. This must mean, if the plea 
was bad in substance. 

And in all cases of debt on an obligation-with condition, (that of a 
bond to perform an award only excepted,) if the defendant plead a 
special matter, that admits and excuses a non-perfonnance, the plain
tiff need only answer, and faisify the sjzecial matter alleged ; for he 
that excuses a non-performance admits it, and the plaintiff need 
not show that which the defendant hath supposed and admitted. Salk. 
!38. 

But if the defendant pleads a performance of the condition, though 
it be not well pleaded, the plaintiff, in his replication, must show a 
breach ; for then he has no cause of action, unless he show it : and 
this difference will give the true reason, and reconcile the followin g 
cases. 1 Salk. 138. I Lev. 55. 84. 226. 1 Saund. 102. 159. 317. S 
Lev. 17. 24. 1 Vent. 11 4. Cro. Eliz. 320. Yelv. 78. 

But by stat. 4 .linn. c. 16. if an action of debt be brought on single 
bill, OJ' judgment, after money paid, such payment may be pleaded in 
bar. So of a bond with a condition, upon payment of principal and 
interest due by the condition, though such payment was not strictly 
made according to the condition, yet it may be pleaded in bar. 

By stat. 8 and 9 1iVm. III. c. 11. § 8. in actions on bonds for per
formance of covenants, the plaintiff may assign as many breaches as 
he pleases, and the jury may assess damages. The defendant paying 
the damages, execution may be staid; but the judg·me:1t to remain to 
answer any future breach, and plaintiff may then have sci. fa. against 
the defendant ; and so toties quoties. 

In debt on a bond, the defendant may have several pleas in bar ; 
as if the piaintiff sue as executor, the defendant may plead the re
lease of the testator for part, and fo1· the residue the release of the 
plaintiff; so he may plead payment as to part, and as to the rest an ac· 
quittance. 1 Salk. 180. 

But a defendant in an action on a bond cannot plead non est factum, 
and a tender as to part. 5 Term Rejz. 97. 

In debt on an obligation the defendant cannot plead nil debet, but 
must deny the deed by pleading non est factum; for the seal of thr. 
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party continuing, it must be dissolved eo ligamine quo ligatu1·. Hard. 
332. Hob. 218. 

In bonds to save hal'mless, the defendant being pt'osecuted, is to 
plead non damnificatus, &c. 

The stealing of any bond or bill, &c. fur money, being the property 
of any one, made felony, as if offende!'s had taken other goods of like 
value. Stat. 2 Geo. II. c. 25. See tit. Felony. 

BONDAGE, Is slavery; and bondmen, in Domesday, al'e called 
servi, but re ndered different from v illani. Et de to to tenemento, quod 
de ij1so tenet in bondagio in soca de Nort<me cum jtertin. Mon . .llngl. 
2. jw1·. f ol. 609. See Nativus. · 

BOND-TENANTS, Coftylwlders, and customm·y-tenants, are some
times so called. Calthorjre on Cojtylwlds, 51. 54. See tit. Coftylwld 
Tenw·es. 

BONIS NON AMOVENDIS, A writ directed to the sheriffs of 
London, &c. where a writ of errot· is brought; to charge them that 
the person against whom juclg·ment is obtained be not suffered to re
move his goods, till the enor is tried and determined. Reg. Orig. 
131. 

BOOKS. By stat. 25 H en. VIII. c. 15. no person shall buy any 
printed books brought from beyond sea to sell the same again, and 
no one shall buy books by retail brought from beyond sea by any stran
ge!'. Likewise the pl'ices of books, excessively increased, shall be 
qualified by the king's great officers. See tit. Literary P1·ojzerty. 

By stat. 7 Ann. c. 14. § 10. if any book shall be taken, Ol' otherwise 
lost out of any parochial library, any justice may grant his warrant to 
search for it ; and if it shall be found, it shall, by order of such jus
t ice, be restol'ed to the library. 

The sole right of printing books, bequeathed to the two universi
ties of England, the four universities of Scotland, and the colleges of 
Eton, Westminster and Winchester is secured to them, by stat. 15 Geo. 
III. c. 53. 

Ft·om the seventh to the eleventh centul'y, books were very sca!'ce. 
To that was chiefly owing the universal ignorance which prevailed du
ring that period. After the SaTacens conquered Egyjlt in the seventh 
century, the communication with that country (as to Europe, &c.) was 
almost entirely broken off, and the jzajly?·us no longer in use. So that 
paper was used, and as the price of that was high, books became ex
t remely rare, and of great value. Vide R obertson's History of Charles: 
the Fifth, val. !. 233, 234. 

In the eleventh century the art of making paper was invented, the 
numbet· of manuscripts was thereby increased, and the study of the 
sciences greatly facilitated. See further as to books, tit. Litera1·y 
P1·ojlerty. 

BOOK OF RATES. See tit. Customs. 
BOOK OF RESPONSES, Is that which the dit·ector of the chan

cery keeps, particularly to note a seizure, when he gives order to the 
sheriff in that part to give it to an heir, whose service has been re
t urned to him. The form of it is resjzondeat vice comes, &c. Scotch 
Diet. 

BOOKSELLERS, And authors of books, &c. See tit. Literan; 
Projzerty. 

BOOTING, or BOTING-CORN, Rent-corn, anciently so called. 
The_ tenants of the m_anor of .Hacldenham in com. Bucks, formerly paid 
bootzng-co1·n to the pnor of Rochester. Antiq. of Pur-veyance,fol. 41~. 

VoL. I. Z z 
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It is thought 'to be so called, as being paid by the tenants by way of 
boi,' , or boot, -viz. as a con,peusation to the lord for his m .... king them 
leases, &c. 

BORDAGTUM, See Bordlode. 
BORDARIA, A cottage, from the Sax. bonl, domus. 
BORDARII, or BORDIMANNI. These words often occur in 

Dmm .,day, and some think they mean boo1·s, husbandmen, or cot
tage rs . In the Domesday inquisition they were distinct fi"Om the vil
lani; and seem ed to be those of a less servile condition, who had a 
bord or cottage, with a small parce l of land allowed to them, on con
dition th ey should supply the lord with poultry and eggs, and othet· 
Sll1<-t ll provisions, for his board or entertainment. Some derive the 
word borda rii from the old Galt. bards, the limits or extf'eme parts of 
any extent ; as the borders of a country, and the bo1·derers, inhai:litants 
in those parts. Sjzdm. 

BO RD-HALFPENY, Sax. bard, a table, and halfteny, or half-penny. 
Sjzelm.J A small toll, by custom paid to the lord of the town for set
ting up boards, tables, booths, &c. in fair s and markets. 

BORDLANDS, The demesnes which lords keep in their hands for 
the maintenance of their board or table. Bract. lib. 4. tmct. 3. c. 9. 
Sjze!m. 

BORDLODE, or BORDAGE, A service ;·equired of tenants to 
c,any timber out of the woods of the lord to his house : or it is said 
to be the quantity of food or provision which the bordarii, or bordmen, 
paicl for their bo?·d-lands. The old Scots had the term of bu1·d, and 
meet-burd, for Yictuals and proyisions; and burden sack, for a sack full 
of provender : from whence it is probable came our word burden. 
Sj1eLm. 

BORD-SERVICE, A tenure of bard-lands ; by which some lands 
in the m anor of Fulham in com. Mid. and elsewhere, are held of the 
bishop of L ondon, and the tenants. do now pay six-pence jle1· act·e in 
li eu of finding provision, anciently for their lord's boanl, or table. 
BLount . 

.BORD-BRIGCH, barg-b1·yce, or bu1·g-brych, Sax.] A breach or 
viohltion of" suretyship, pled ge-breach, or breach of mutual fidelity. 

BOREL-FOLK, i. e. Country people, from the Fr. boure, .fioccus, 
because they covered their heads with such stuffs. BLount. 

BORGH UPON 'VEIR OF LAW, Is to find caution to answer 
as la w will. Scotch Diet. 

BOROUGH, Fr. burg, Lat. bw-gus, Sax. bor/we.J Signifies a corpo
rate town, which is not a city ; and also such a town or place as sends 
burgesses to parliament. Ve1·strgan saith, that buTg, or burgh, where
of we m ake our boroug/1, metaphorically signifi es a tovm having a 
wall, or some kind of enclosure about it : and all places that, in old 
time, had among ou r anceswrs the name of borough, were one way or 
othe r fenced or fortified. Lit t. § 164 . But sometimes it is used fot· 
-villa insignio1·, ot· a country town of more than ordinary note, not 
walled. A borough is a pluce of safety, protection and privilrge, ac
cording to Somner; and in the reig·n of King H en. II. burghs had so 
great p rivileges, that if a bondman or servant remaine d in a b01·oug!t 
a year and a day, he was by that res idence made a freeman. GLanvilLe. 
And why th ese were called f ree bw·ghs, and the tradesmen in them 
fn•c burgesses, was from a freedom to buy and sell, without distur-
bance, exempt fro m toll , &c. granted by charter. It is conjectured 
that boThoe, or borough, was also fo rmerly taken for those comp,mies 
consisting of ten fio\milies1 which were to be pledges for one another: 
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:.mel we are told by some writers that it is a stt·eet or ro\v of houses 
close to one another. B mct. Lib. S. tmc t . 2. caj1. 10. Lamb. Duty rif 
Canst. fl. 8. Vidr Squire's Anglo Saxon Government, 2.36. 24·~· 251. 
254. 258. 262. 264. Trading b01·oug!ts were first formed m the tlme of 
Aifrtd. Squire, 247. 251. 

A borough is now understood to be a town, either corporate or not, 
that sends burgesses to parliament. I Comm. 114. See tit. Burgage
Tenure, Pm·liament. 

BOROUGH COURTS. Vidf' Com·ts. 
BOROUGH-HOLDERS, BORSHOLDERS, ot· BURSHOLDERS, 

quasi bo1·h-ealder s. See tit. H eadborough. 
BOROUGH-ENGLISH, A custom relative to the descent of lctnds, 

in some ancient boroughs, and copyhold manors, that estates shall 
descend to the youngest son; or, if the owner bath no issue, to his 
youngcT b·rotheT; Litt. § 165. as in Edmunton, &c. Kitch. 102. 

This is so named, in contradistinction as it were to the JVoTman 
customs, and is noticed by Glanville, lib. 7. c. 3. 

LittlNon gives the following t·cason for this custom. Bee use the 
younger son, by reason of his tender ag·e, is not so capabl e as the rest 
of his b1·ethern to help himself. Other authors have indeed given a 
much strange r reason for this cu stom, as if the lord of the fee lud 
anciently a ri ght of concubinage with his tenant's wife on her wedding 
11ight ; and that therefore the youngest son was most certainly the 
tenant's offspring. But it does not appear that this custom ever pre
vailed in England, (nor even in Scotland,) though that error for a long 
time prevailed. See this Diet . tit. Jliercluta Jll!ulir>rum. Possibly this 
custom of BoTough-Englis!t may be the remnant of the pastoral state 
of our BTitish and Gennan ancesto1·s, in which the youngest child was 
necessarily most helpless. See 2 Comm. 83. 

This custom goes with the land, and guides the descent to the 
younge8t son, although there be a devise to the contrary. 2 L c·-v. 138 . 
If a man seised in fee of lands in Bo1·ough-Engli8h., makes a feoffment 
to the use of himself and the heirs male of his body, according to the 
COUI'se of the common law, and afterwards die seised, having issue 
two sons, the youngegt son shall have the lands by virtue of the cus
tom, notwithstanding the feoffment. D yeT, 179. 

If a copyhold in Borough-English l.Je surrendered to the use· of a 
person and his heirs, the rig-ht will descc!ld to the youngest son, ac
cording to the custom. 1 M od. 102. And a younge~:; t son shall in
herit an estate in tail in B orough-English. Noy, 105. But an heir at 
common law shall take advantage of a conclition annexed to B o,·ough
English land ; thoug-h th e youn gest son shall be entitled to ali actions 
in right of the land, &c. I N el8 • .llb1·. 396. And th e eldest son shall 
han! tithes arisi ng· out of land Bo,·o'ugh-Engli.Yh; for tith es of ccm
mon right are not inbeJ'itances descendible to an heir, but conte in 
succession from one clergyman to anothe r. I bid. 347. 

BoTough-En$·lish land being descendible to the youngest son, if a 
younger ~o n d~es. without issu e male, leaving a daughtrr, such da ugh
teT shall mhent ;u1·e ?"ej11'iesentationis. I Salle. 24·3. It hath been ad
judge~! where a m:n l~ath seve7·a! br~t!t e rs , the youngf' st may inherit 
lands 111 BoTouglz -E.nglzsh: yet lt Is sa1d where a cnstom is, that land 
shall go to the youngest son, it doth not give it to the youngPst uncle , 
for customs shall be taken strictly; and those which tix and orde t· the 
descents of inheritance, can be altered only by parliament. DyeT, 179. 
4 Leon. 384. Jrm.k. Cent. 220. 



BOT 

By the custom of Borough-English, the r,uido1u shall have the 'wltol~ 
of her husband's lands in dower, which is called her free-bench; and 
this is given to her the better to provide for the younger cluldren, 
with the c'!lre of whom she is entrusted. Co. Litt. 33. Ill. F . .N: B. 
150. .Mo. jzl. 566. 

Bo1·ough-E11glish is one of those customs of which the law takes 
particular notice; there is no occasion to prove that such custom ac
tually exists, but only that the lands in question are subject thet·eto. 
1 Comm. 76. But the extension of the custom to the collateral line 
1nust be specially pleaded.- Robins. on Gavelk. 38. 43. 93. And ~s 
Borouglz-Englislt may be extended by special custom, so may it be re
strained ; and therefore the customary descent may be confined to 
fee-simple. JlfaT. 54. cited Robins. Ajlj!endi..r. See 1 Inst. 110. b. 
inn. 

BOROUGH GOODS, As to their being devisable, see tit. Will, 
Executor. 

BORRO\iVING, See tit. Bailment. 
BORSHOLDERS, See tit. HeadboToug!t. 
BORTMAGAD, Sax. Bard, domus et l!llagad. ancilla.J A house- 

maid. Sjtelm. 
BOSCAGE, boscagium.J That food which wood and trees yield to 

cattle ; as mast, &c. from the Ita!. basco, silva: but Man~uood observes, 
to be quit de boscagio, is to be discharged of paying any duty of wind
fall wood in the forest. See Sjzelman in n. 

BOSCARIA, \Vood-houses. fmm boscus; or ox-houses, fmm bo9. 
See Bostar. Mon. Angl. tom. 2.fol. 302. 

BOSCUS, An ancient word, signifying all manner of wood : bosco, 
Ita!. bois, Fr. Boscus is divided into hi~-h wood or timber, hautboys, 
and coppice or under-woods, sub boscus, sub bois: but the high wood i& 
properly called saltus, and in Fleta we read it maeremium. Cum una 
Carecta de mortua basco. Pat. 10 Hen. VI. 

BOSINNUS, A certain rustical pipe, mentioned in ancient tenures. 
BOSTAR, An ox stall. Nlat. Pmis. anna 1234. 
BOTE, Sax.] A recompense, satisfaction or amends. The Saxon 

bote is synonymous to the word estove1·s. See tit. Common of Esto
vers. I-Jouse-bote is a sufficient allowance of wood to repair, or burn 
in the house ; which latter is sometimes called fire-bote. Plough-bote~ 
and cart-bote, are wood to be employed in making and repairing all 
instruments of husbandry : and hay-bote, or hedge-bote, is wood for re
pairing of hays, hedges or fences. 2 Comm. 35. Hence also comes 
man-bote, compensation, or amends for a man slain, &c. In King Ina's 
laws it is cleclarecl what rate was ordained for expiation of this of
fence, according to the quality of the person slain. Lamb. caj1. 99. 
From hence, likewise, we have our common phrase to-boot, i. e. com
jzensationis gratiii. 

BOTELESS. In the charter of Hen. I. to Tho. Archbishop of Yo1·k, 
it is said that no judgment or sum of money shall acqui~ him that 
commits sacrilege; but he is in English called boteless, viz. without 
emendation. Lib. Albus Junes Cajz. de Sut!L?U't. int. Plac. Trin. 12 
Ed~u. II. Ebo1·. 48. vVe retain the word still in common speech; as 
it is bootless to attempt such a thing ; that is, it is in vain to attempt it. 

BOTELLARIA, A buttery or cellar, in which the butts and bottles 
of wine, and other liquors are deposited. 

BOTHA, A booth, stall, or standing in a fair or market . .flfon. Angl. 
'J.jla?', fol. 132. 
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BOTHAGIU:M, B oot!tage, or customary dues paid to t_he l<;>rd of 
the manor or soil, for the pitching and standing of booths 111 fau·s or 
m arkets . Paroc!t • .1ntiq. jz. 680. 

BOTHNA, or buthna, seems to be a park where cattle are ~n
closed and fed. H ector Boethius, lib. 7. cajz. 123. Bothena also stg
nifies a barony, lordship, &c. Skene. 

BOTILER oF THE KING, (/tincerna regis.) Is an offic~r that Pl'?
vides the king's wines, who (according· to Fleta) m~y, by v1rtue of Ius 
office, choose out of everv ship laden with sale w111es, on e cask be
fore the mast, and one behind. Fleta , lib. 2. cajz. 2 I. This officet• 
shall not take more wine than he is commanded, of whirh notice shall 
be given by the st e~ua1·d of the king's house, &c. on pain of forfeiting 
double damag·es to the party grieved ; anc\ also to be imprisoned and 
ransomed at the pleasure of the king. Stat. 25 Ed~u. III. st . 5 . cajt. 
21. See tit. Customs. 

BOTTOMRY, or botto?m·a,ftmus nauticum.J Is generally where a 
p erson lends money to a merchant, who wants it to traffic, and is to 
be paid a gTeater sum at the r eturn of a certain ship, standing to the 
hazard of the voyage; and in this case, thoug·h the interest be greater 
than that allowed L law, it is not usury. See this subject more fully 
treated unde1· tit. b .surance. 

BOVAT A TERR.JE, As much land as one ox can plough. Mon. 
A ngl. jzm·. 3. f ol. 91. See Ox gang. 

BOUCHE oF COURT, Commonly called budge of court, was a 
certain allo,-:-ance of provision fmm the king, to his knights and ser
vants that attended him in any military expedition. The French avoir 
bouclte a court, is to hav_e an allowance at court, of meat and drink : 
from bouche, a mouth. But sometimes it extended only to bread, beer 
and wine. And this was anciently in use as well in the houses of no
blemen, as in the king's court. 

llOVERIUM, or bove1·ia, An ox-house. Mon. Angl. ftar. 2. fol. 
2 10. 

BOVETTUS, A young steer or castrated bullock. Paroch. Antiq. 
j t. 287. \ 

BOVICULA, A heifer or young cow ; which, in the east riding of 
Y01·kshi1·e, is called a whee, or whey. 

BOUGH OF A TREE, Seisin of land given by it, to hold of the 
donor, in cajiite, Mad. E x ch. l. 62. See tit. Ent1'y. 

BOUND, or bounda1·y, bunda.J The utmost limits of land, where
by the same is known and ascertained. See 4 Int;t. 318. and tit. Abut· 
tats. 

BOUND BAILIFFS, See tit. Bailiffs . 
BOUNTIES ON EXPORTA TION, See tit. Navigation Act. 
BOUNTY oF QUEEN ANNE, for maintaining poor clergymen . 

See Ji'i,·st FTuits. 
BOW -BEARER, An under officer of the fores t , whose office is to 

oversee, and true inquisition m ake, as well of sworn men as unsworn 
in every bailiwick of the. forest ; and of all manner of tre spasse~ 
done, e1ther to vert o~ vemson, and cause them to be presented, with
out any concealment, 111 the next court of attachment, &c. C1·omj~t . 
Juris. f ol. 20 I. 

BOWYERS, One of the ancient companies of the city of London. 
By stat. 8 Eliz . c. 10. a bowY.er dwelling in London, was to have always 
r eady ~fty bo<tus of elm, wltch-hasl<: or ash, well made and wrought, 
on. pam of lOs. for every bo<tu wantmg; and to sell them at certain 
p rlces, under the penalty of 40.1' . And by stat. 12 Ed1u. I V . c. 2. pa-
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rents and masters were to provide for their sons and servants, a bon1 

and two shafts, and cause them to exercise shooting, on pain of 6~. 
Sd. &c. See also stat. 33 Hen. VIII. c. 6. and tit. Game. 

BRACELETS, Hounds, or rather beagles ofthe smaller and slowe1• 
kind. Pat. 1. Rich. II. ft. 2. m. I. 

BRACEN ARTUS, Fr. braconnier.J A huntsman, or master of the 
hom .ds. .llnno 26 Ed7v. I. Rot. 10. in do1·so. 

BRACETUS, A hound : braclzt>tus is in Fr. brachet, braco cani1 
saga.x:, indagato1· Lejzorum : so braco was properly the large fleet hound ; 
ami brachetus , the smaller hound ; and brachete the bitch of that kind. 
11/lona~tic . .ling. tom. 2. fz. 283. 

BH.ACINUM, A brewing: the whole quantity of ale brewed at one 
time, for which tolsestor was paid in some manors. Brecina, a brew
house, JIIIS. 

BRANDING in the hand or face, with a hot iron, a punishment in
flict ed by law, for V<lriot;s offences, after the offender hath been al
lowed clr·•-gu. See tit Cle1·gy, b1·nrjit of 

BRANDY, A liquor made chiefly in F1·ance, and extracted from 
the lees of wine. In the stat 20 Ca1·. II. cafz. 1. upon an argument in 
the Exchequer, anna 1668, whether brandy were a st?·ong 7uater or 
sj1i1·it , it was resoh·cd to be a sfzirit : but in the year 1669, by a grand 
committee of the whole house of commons, it was voted to be a strong 
wa tt'?' perfectly made. See the stat. 22 Car. II. caft. 4. See tit. Cua
toms, Exci8e, JYa-vigation Act. 

BRASIUM, Malt : in the ancient statutes brasiato1· is taken for ~ 
brewer, from the Fr. brassew· ; and at this day is used for a maltste:· 
or m«lt-maker. Paroch .. lintiq. fz. 496. 

BRASS, Is to be sold in open fairs and markets, or in the owners' 
hous C' s, on pain of IOl. and to be worked according to the goodness of 
metal wrought in London, or shall be forfeited ; also searchers of bms$ 
and pewter are to be appointed in every city and bomugh by head of
ficers, and in counties by justices of peace, &c. and in default thereof, 
any othe, person skilful in that mystery, by oversight of the head of
ficer, may take upon him the search of defective brass, to be for
feited, &c. Stat. 19 Hen. VII. c. 6. Brass and pewter, bell-metal, 
&c. shall not be sent out of the kingdom, on pain of forfeiting double 
yalue, &c. Stats. 33 Hen. VIII. r. 7. 2 and 3 Fcbw. VI. c. 37. 

BRAWLING OR QUARRELLING IN THE CHURCH. See 
C/zu rrh, C/!u1·c/z7ua?·drn. 

BREACH OF CLOSE. See tit. T?·esfzass. 
BREACH OF COVENANT, The not performing of any covenant, 

expressed or implied, in a deed ; or the doing an act, which the party 
covenanted not to do. See tit. Co·venant. 

BREACH oF DUTY, The not executing· any office, employment 
or trust, &c. in a due and legal manner. 

BREACH oF PEACE. Offences against the jtublic jzeace, are 
either such as arc an actual breach of the peace, or constructively so, 
by aiding to make others break it. See tit. Peace. 

BREACH oF POUND, The breaking any pound or place where 
cattle or goods distrained are deposited, to rescue such distress. See 
tit. Dist1·ess, Pound-b1·rc,ch. 

BREACH OF PRISON. See tit. Escaj1e, P1·ison-breaking. 
BREACH OF PROMISE, -violatio fidei.] A breaking or violating a 

man's word, or undertaking; as where a person commits any breach 
of the condition of a bond, or his covenant, &c. entered into, in an 
action on the bond, &c. the breac!t must be assigned. In debt on 

1 
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hond, conditioned ta give account of goods, &;c. a 1>1·each must be al
leged, ot· the plaintiff wiil have no cause of acuon. 1 Saund. 102. See 
tit. Pond, Condition, Covenant. . 

BREAD AND BEER. The assise of bread, beer, and ale, &c. IS 
grauted to the .lord mayor. of London an? other ~orporations : baket·s, 
&c. not ob~ervmg the as~;Is e to be set m the pillory. Stat. 5 1 Hen. 
III. st. I. Ord. Pis tor. and· 51 Hen. III. st. 6. Vide 2 and 3 Edw. 
Vl. c. 15. 

By stat. 31 Gco. II. c. 29. (explained and restrai~1~d as to tim~ of 
prosecution to seven days, 33 Geo. III. c. 37.) contam.mg regulations 
concerning the assise of bread, and to prevent adulteraUon, so much of 
stat. 51 Hen. III. st. 6. entitled, assisa jwnis et cervisilf, as relates to 
the assise of bread, and the stat. 8 .linn. c. 18. and all amendments by 
subsequent acts are 1·ejualed. The weight of the pe~k lo<~f, w ~1en 
well baken, is fixed at 17lb. 6oz . .llvdj1s. and the re5t m proportion. 
The weight of a sack of flour, at 2 c7ut. 2 qrs. or 280Lb. n et, which is 
to produce twenty peck loaves, weighing 347Lbs. 8oz. So that 3tb. 
6oz. is added to the weight of the flour by the materials of each peck 
loa.f when baked. And see farther stat. 32 Geo. II. c. 18. how peual
ties not appropriated by stat. 31 Geo. II. c. 29. shall be distributed. 
See also stat 3 Geo. III. c. 6. (for Scotland,) &c. and c. II. wherein 
there are farther regulations concerning the assise of bread, and for 
preventing the adulteration thereof. 

See also stat. 13 Geo. III. c. 62. as to standard 7vheaten bread. And 
see tit. Corn. 

See 36 Geo. III. c. 22. now in force, and amended by 41 Geo. III. 
(U. K.) c. 12. respecting inferior sot·ts of bread. 37 Geo. III. c. 98. 
38 Geo. III. c. 62. and c. 55. 39 and 40 Geo. III. c. 7 4. and c. 97. and 
45 Geo. III. c. 23. as to the assise and price of bread in London and 
its environs. 39 and 40 Geo. III. c. 18. and c. 74. 41 Geo. III. st. I. 
c. 16, 17. and 41 Geo. III. (U. K.) c. 1, 2. for temporary regulations to 
prevent the sale of bread till baked twenty-four homs. 

By stat. 34 Geo. III. c. 61. bakers are prohibited from carrying on 
their trade during Sundays, except at certain hours. 

Under these statutes bread deficient in weight or quality, may be 
seized by justices, mayors, &c. and bread is to be marked uy the 
bakers according to its quality, W. for wheaten, and H. for household. 

BREAD OF TREET, or TRITE, ftanis tritici.J Is bread mentioned 
in the statute 51 Hen. Ill. of assise of bread and ale, wherein are par
ticu arized wastel·bread, cocket-b1·ead, and bread qf treet, which an~ 
swer to the three sorts of bread mentioned in the statute of .Iinne, 
called white, wheaten, and household bread. In relig·ious houses' 
they heretofore distinguished bread by these several names jwnis ar
mige?·orum, jzanis conventualis, jwnis ftuerorum et jzanis j'amulo1·um . 
.!lntiq. Not. 

BREAKING oF ARRESTMENT, Is an action wherein it is narra
ted, that though arrestment was laid on, payment, neverthe less, was 
made ; the pursuer therefore concludes, that the breaku should re
found him, and besides should be punished according to law. Scotch 
Diet. 

BRECCA, From the Fr. breche.J A breach or decay. In some an
cient deeds there have been covenants for repairing muros et breccas 
jl.ortas et fossata, etc. De brecca aqulf intt'r Woolwich et Greenwich 
sujlP?'Vidend. Pat. 16. Rich. II. A duty of 3d. jzcr ton on shipping 
was granted for amending and stoppin)i of Da~enham breac!1, by stat. 
12 Arm, c. 17.. · 
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BRECINA. Vide Bracinum. 
BREDE, A word used by Bracton for broad; as too large and toe 

h1·ede, is proverbially too Jong and too broad. Bmct. lib. 3. tract. 2. c. 
15. There is also a Sax. word b1·ede signifying cleceit. Leg. Canut. 
c. 44. 

BREDWITE, Sax. bread and wite.J A fine 01' penalty imposed fol' 
def<~ults in the assise of bread: to be exempt fl'om. which was a spe
cial privilege granted to the tenants of the honoul' of Wallingford by 
King Hen. II. Pm·ocl!. Antiq. 114. 

BREHON and BREHON LAW. See tit. Ireland. 
BREISNA.,, Wether-sheep. Mon. Angl. 1. c. 406. 
BRENAGIUM, A payment in bran, which tenants anciently made 

to feed their lord's hounds. Blount. 
BRETOYSE, or BRETOISE, The law of the marches of Wales 

in practice among the ancient Britons. ' 
BREVE, A writ ; by which a man is summoned or attached to an

swer in action ; 01' whereby any thing is commanded to be done in the 
king's courts, in order to justice, b{C. It is called breve, from the 
brevity of it ; and is directed either to the chancellor, judges, sheriffs, 
{)l' other officers. Bract. lib. 5. tract. 5. caft. 17. See Skene de ve1·b. 
B1·eve. and this Diet. tit. Writ. 

BREVE PERQUIRERE, To purchase a writ or license of trial, in 
the king's courts, by the plaintiff, qui breve jzrequisivit : and hence 
comes the usage of paying 6s. Bd. fine to the king, where the debt is 
40l. and of lOs. where the debt is lOOl. &c. in suits and trials for mo
ney due upon bond, &c. 

BREVE DE RECTO, A writ of right, or license for a pers@ 
ejected out of an estate, to sue for· the possession of it when detained 
from him. See tit. Right. . 

BREVIA TEST AT A. · It is mentioned hy the feodal writers. 
Vide Feud. l. 1. 64. Our modern deeds are in reality nothing more 
than an improvement or amplification of the buvia testata. See tit. 
Deed. 

BREVIBUS ET ROTULIS LIBERANDIS, A writ or mandate 
to a sheriff to deliver unto his successor the county, and the appur
tenances, with the rolls, briefs, remembrances, and all other things 
belonging to that office. Reg. Orig. fol. 295. 

BREWERS. As to the dimensions of their casks, see tit. Coojurs. 
By stat. 24 Geo. III. st. 2. c. 41. brewers of strong and small beer are to 
take out annual licenses from the officers of excise. Brewers are by 
this and other acts subject to various regulations under the excise laws. 
Duties of excise are imposed on beer and ale by various acts. Notice 
to the excise oflice must be given, and entry made, of places fo1· 
brewing beer and ale. See stats. 12 Car. II. c. 24. 15 Car. II. c. 11. 
and 5 Geo. III. c. 43. See also stats. 1 rVm. 0' M st. l. c. 24. 7 and 
8 FVm. IlL c. 30. 8 and 9 Wm. IlL c. 19. 33 Geo. IlL c. 23. 42 Geo. 
IlL c. 38. to prevent frauds by brewers. Private persons may brew 
beer in their own houses, for their family, or to give away, but must 
not lend their brew-house for other purposes, on penalty of SOl. Stat. 
22 and 23 Car. II. c. 5. § 10. By stat. 32 Geo. IlL c. 8. § 1. common 
brewers must not sell beer in less quantities than casks of 4 1-2 
gallons. By a by-law of the common council, brewers' drays shall not 
be in the streets of London after eleven in the forenoon in summer, 
and one in winter. 2 Stra. 1085. Hard'i:J. 405. And1·. 91. 

BRIBERY, From the Fr. bTibe1·, to devour or eat gTeedily.J Is a 
high offence, where a person, in a judicial pla~:e, takes any fee, gift, 
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reward or brocage, for doin g; his office, or by colour of his office, but 
of the ki ng only. 3 I nst . 145 . Ha·wk. P. C. I. c. 67 . 

T c.ken more largely, it signifies the receiving, or offering, any un 4 

due reward, to or by an y pe rson concem c cl in the administration of 
public justice, whether judge, office r, &c. to intluence his behavioul' 
in his office ; and sometimes it sig nifi es the taking or giving a rewarcl 
fot· appointing anothe t· to a public office . 3 I nst. 9. 4 Comm. 139. 
To take a bribe of money, thou gh small, is a great Lnllt; and judges' 
servants may be punished for receiving bribes . If a jud ge r efuse a. 
bribe offered him, the offe rer is punishable . F or tescue , cajz. 51. 

BribeTy in inferior judicial Ol' ministerial office rs is punished by 
fine and imprisonment, which may also be inflicted on those who offer 
a bribe, though not taken. 4 (:omm. 140 . 3 I nst. 147. Bribery in a 
judge was anciently looked upon as so heinous an offence , that it wa~> 
sometimes puuished as hi gh treason ; and it is at this ch\y punishable 
with forfeiture of office, fin e , and imprisonment; and chief justice 
Tho1·j!e was hanged fot· this offence in the r eig n of Ed7v. III. And by 
stat . II Hen. IV. all judges and office rs of the kin g·, convicted of• 
bribery, shall forfeit treble the bribe, be punished at the king's will, 
and be discharged from the king's service for ever. 4 Comm. 140. cites 
3 Inst. 146. In the reign of King James I. the earl of Jlll iddlesex, lord 
treasurer of England, being impeached by th e commons for refu sing
to hear petitions referred to him by the king, till he had r eceived 
gTeat bTib rs, &c. was, by sentence of the lords, deprived of all his of
fi ces, and disabled to hold any for the futme, or to sit in parli<tm ent p 
also he was fin ed fifty thousand pounds, and imprisoned during the 
king's pleasure. I Ha~vk. P. C. c. 67. § 7. But the fine was r emit
ted on the accession of Car. I. and th e p ro ceeding appears to have 
been instigated rather by revenge than j u~tice. In II th Ki ng· G e01-gc. 
I. the lord chancellor was impeached by the commons with great zeal, 
for bribery, in selling- the places of masters in chance ry, fot· e xorbi
tant sums, and other corrupt practices, t ending to the g reat loss and 
ruin of the suitors of that court ; and the charge being made good 
against him, being before devested of his office, he was sentenced by 
the lords to pay a fin e of thirty thou sand pounds, and imprisoned till 
it w ~s paid. See 6 S. T. I 12 . 

By stat. 12 R ich . II. c. 2. the chancellor, treasurer, justices of both 
benches, barons of the exchequer, &c. shall be sworn not to ordain or 
nominate any person in any office for any gift, brocag-e, &c. And the 
sale of offices co!'cernin g th e ad ministration of public justice , &c. is. 
prohibited on pain of forfeiture and disability, &c. by 5 and 6 Echu. 
VI. c. 16. In the construction of the last-mentioned statute, it has 
been resolved that the offices of the ecclesiastical courts are within 
the meaning of that act, as well as the offices in the courts of com· 
mon law; but no office in fee is wit hin the statute, and it hath been 
adjudged, that one who contracts fo1· an offic e, contntry to the pmport 
of the said statute 5 and 6 Ed~u . VI. c. 16. is so di s.o~bled to hold the 
same, that he cannot be restored to the c<1 pacity of holding it by any 
grant Ol' dispensation whatsoeve r. Cro. Jac. 269. 386. I H a7vk. P. C. 
c. 67. It is said the stat. does not extend to the plantations. Salk. 411. 
1 Hawk. P. C. c. 67. § 5. 

To bribe persons either by giving money or promises, to vote at 
e lections for members of corporations, which are erected for the sake 
of public govemment, is an offence for which «n i ,· form<~tion will lie , 
12 Nlod. 314. 2 Ld. Raym. !371. I flack. 383. .B11t the ceurt wia 
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gmnt such infut•mation '\'et•y cautiously, since the additional penaltic·s 
by statute. 1 Black. 380. See tit. Parliam ent. 

An attempt to induce a man to advise the king under the influence 
of a bribe, is criminal, though never canied into execution. 4 Bun·. 
2499. Offering money to a privy councillor, to procure the rever
sion of an office in the gift of the crown, bas been adjudged a misde
m eanor and punishable by information. Rex v. Vaughan, l Ha·wk; P . 
C. c. 67. § 7. in note. 

As to ofhcers of customs, &c. taking b1·ibes, see tit. Custom. 
Taking money to excuse persons from serving on juries subjects 

the offender to a fine, not exceeJing ten pounds, at the discretion of 
the judge. Stat. 3 Geo. II. c. 25. § 6. 

As to bribery in elections to parliament, see tit. Pa7'liament VL 
(B. 3.) and furthet· in general tit. Extortion. 

BRIBOUR, Fr. bTibeuT.] See!JIS to signify in smne of our old sta
tutes, one that pilfers other m en's goods. 28 Ecl7v. II. cajz. l. 

BRICOLLS, An engine mentioned in Blount by which wall s were 
beaten clown. 

BRICKS AN D TILES. By stat. 17 E d,v . IV. c. 4. the earth for 
tiles is to be cligged and cast up befo re the first of .Novembe1· yearly, 
stoned and turned before th e first of F eb1-ua1·y , and >VI'ought before 
the first of Nfanh follO\dn g. Every common ti le mus-t be 10 1-2 
iJi!ches long, 6 1-4· broad, and half an inch thick. Roof tiles 13 inches 
lon g, &c. And persons selling tiles contrary hereto, forfeit double 
the value, and are liable to fi ne. 

By stat. 17 Geo. III. c. 42 . bricks when burnt are to be 8 1-2 
inches lon g, 2 1-2 thick, and four wide. Contracts for engrossing and 
enhancing the price of bricks made void, and a penalty of 20l. im
posed on the parties, and directions are given as to pan -tiles. 

Bricks and til es are liable to duties of excise, and to regulations 
for securing that duty, in Guat Britain and Ireland. See 24· Geo. III. 
st. 2. c. 24. 25 Geo . III. c. 66. 34 Geo. III. c. 15. 37 Geo. III. c. 14, 
15. 4· 1 Geo . III. (U.K.) c. 91. 43 Geo. III. c. 69. - 45 Geo. III. c. 
30. 

BRIDGE, jwns.J A building of stone or wood erected across a 
river, for the common ease and benefit of travellers. Public bridges, 
which a1·e of general c0nvenience, are of common right to be repaired 
by the whole inhabitants of that county in which they lie. Iiale's P. 
C. 143. 13 Co. 33. C1·o. Car. 365 . 

VVhere a particular district r ebuilt a foot briclg·e ovet' a more con
venient part of the stream, and convert it into a bridge for horses., 
carts an d carriages; as t:1e district was not bound by custom to build 
or repair such a IJriclge, but a foot-l)l'idge only, and as they built quite 
a different bridge in a diffe rent place, which proved of common pub
lic utility to the county, the county, and not the di strict, are bound to 
rep<~i r it. BurT. 2594: Black. 685. 

But a corporation aggreg·ate, either in respect of a special tenure 
of certain lands, or in respect of a special presc ription; also any othe:· 
p erson, by reason of such a specbl tenure, may be compelled to re
pair them. Hale's P. C. }43. Dalt. c. 14. 6 11Iod. 307 . 

A tenant at will of a house which adjoins to a common bridge, al.
theugh he is not bound as between landlord and tenant to repair the 
house, yet if it become dangerously ruinous to the necessary ~nter
cout·se of the bridge, the tenant is bound by reason of his possdsion,. 
to r epai r it so far as to prevent the public being prejudiced. L<l.. 
Raym. 856. 
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At common law those who are bound to repair public bridge s, must 
make them of such height and strength as shall be answerable to the 
~ourse of the water; and they are not trespassers if they ente r on any 
land adjoining to repair them, ot· lay the materials n~cessary f?r the 
r epairs thereon. Dalt. caj1. 16. If a man erects a bnclge for Ius own 
use, and the people travel over it as a common bridg·e, he shall, not
withstand~ng, repait· it: though a person shall not be bound 1.0 rep <tir 
a briclg.e, built by himself for th e common g ood and publi c conve
nience, but the county must repair i~. 2 l nst. 701. I Salk . 359 . 
Where inhabitants of a county arc indicted for not repairing a ln·icl ge, 
they must set forth who ought to repait· the same, and tra\' e rse that 
they ought. 1 Vent. 256. Unless, perhaps, wh er e the real question 
is, whether it be a public or a common bridge. 

A viii may be indicted for a ne glect in not rep~irin g a brid ge ; and. 
the justices of peace in their sessions m ay impose a fine for defaults. 
And any particular inhabitant of a county, ot· tenant of land ch arged 

· to repairs of a bridge, nvy be made defendants to an indictment for 
not repairing it, and be liable to pay the fin e assessed by the comt fot• 
the cjefault of the repairs, who are to have their remedy at lflw fo1· a 
contribution from those who are bound to bear a propol'tionable share 
of the charge. 6 Mod. 307. 

If a manot· is held by tenure of repairing a bridge or highway, 
which manor afterwards comes into several hands, in such case evc t-y 
tenant of any parcel of the demesnes and se:·1·ices, is liable to the whole 
charge, but shall have contribution of th e res t; and this though the 
lord may agree with th e purchase rs to di schat·ge them of such re~ 
pairs, which only binds the lo rd, and cloth not alte r the remedy which 
the public hath. I Danv . .llbr. 744. 1 Sa!!.: . 358. 

So if a manor, subject to such charge, comes into the hands of the 
crown, yet the duty upon it continues ; and an y person claiming af
terwards under the crown, the whole manot·, or any part thereof, shall 
be liable to an indictment or information, for want of due r epairs. 1 
Salk. 358. 

If part of a bridge lie within a franchise, those of the franchise may 
be charged with the repairs for so much : also by a special tem;.~·e, a 
man may be charged ·with the r epairs of one part of a bridge, and the 
inhabitants of the county are to repair the re st. I H a'wk. P. C. c. 77 . 
§ 2. Raym. 384, 385. 

Indictments for not repairing of bridges, will not lie but in case of 
common bridges on highways; though it hath been adjuc! gecl they will 
lie for a bridge on a common footway. fifod. Cas. 256.. Not keeping 
up a ferry, b.eing a common passage for all the king's people, is indict~ 
able, as well as not keeping up bridges. I SaLk. 12. 

By stat. 22 H en. VIII. c. 5 . all householders dwelling in any county 
or town, whether they occupy lands or not: and all pe rsons who have 
land in their own possession, whether they elwell in the same county 01• 

not, are liable to be taxed as inhabitants, towards the repairs of a pub
lic. bridg:e. 'Vhere it cannot be discovered_ wh~ ought to repait· a 
bndge, 1t must be presented by the grand JllrY 111 quarter-sessions; 
and after tl~eir inquiry, and the order of _sessions upon it, the justices 
ntay send for the constables of every pansh, to appear at a fi xed time 
a11cl place, to make a tax upon every inhabitant, &c. but it has been 
usual, in the levying of n~oney for repairs of bl'iclges, to charge 
e very hundred wlth a sum 111 gross, and to send such charge to the 
high constables of e~ch htu?clrecl, who send their warrants to the petty 
constables, to gather 1t, by v1rtue wl~ ereof they asse~s the inhabitants of 
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parishes in particular sums, according to a fixed rate, and collect it; 
alld then they pay the same to the high constables, who bring it to the 
sessions . 

This m ethod of raising money was long observed ; but by statute I 
Ann. caj1. 18 . justices in sessions, upon presentment made of want of 
reparations, are to assess eve 1·y town , p.t rish, &c . in proportion, to
w,trds the rcp.ciJ·s of a bridge; and th e money assessed is to he levied 
by the constct bl es of such pari shes, &c. and being demancl cd, and not 
p aid in ten days, the inhabitants shall be distrained ; and when the tax 
is levied, the constabl es are to pay it to th e high constable of the hun
dred ; who is to pay the same to such pe rsons as the justices shall ap
p oint, to be employed accord ing to the order of the justices, towards 
r ep airing of the bridge; and the justices m ay allow any person con
cerned in the exec u tion of the act, 3d. per pound out of the money 
collected . A ll matters r e . . cting to the repai_ring and amending of 
b ridges, are to be dete rmined in the county whe re th ey lie, and no ' 
presentment OJ' ind ictm ent shall be removed by ceTtiorari. And by 
this statute, the evid ence of the inhabi tants of those places whe1·e the 
bridges are in decay, shall be admitted at any trial upon an informa· 
tion or indictment, &c. 

By 14 GPo. II. c. 33. the justices at their general sessions, may pur
t:h ase or agree with persons for any piece of land, not above one ac1·e, 
near to any county brid ge, in order to en large or m ore conveniently 
rebuild it; and the ground shall be paid for out of the money I~<~ised by 
statute of I 2 G r o. II. c. 29. for better assessin g, collecting and levying 

• of county rates, &.c. See tit. County Rates . 
By the said stat. 12 G !!o . 11. c. 29. § I 4. when any public bridges, 

&c. are to be rep .l ired at the expense of the county, the justices at 
their general or qua rte r sessions, after presentment made by the 
grand jury, of their wc~nt of r eparation, may contract w ith any person 
for r ebuilding· cr rep.jring the same, for any term not exceeding seven 
years, at a certain ann ual sum. They are to g ive public notice of their 
intelltion to make such contl'<tcts, which are to be made at the most 
reasonable prices, and security given by the con tractors for perform
ance; which contracts are to be entered wi th the cle rk of the p eace. 

43 Geo. III. c. 59. SL:rveyors ol county brid ges, &c. in Eng land, em
powered to g·et mate rials for the rep~lir of bridges in the same manner 
as surveyors of hi ghways, under 13 G l'o . III. c. 78. Quarter sessions 
m ay wide n and improve or a lter tbe situation of county bridges, &c. 
Id. § 2. Tools and materi,t!s provided by the qnartei' sessions vested 
i n the surveyor. Id. § 3. InhabiLmts of co unties m ay sue for damage 
do ne to bridges in the name of smvcyors. Id. ~ 4·. 'Vhat sort of 
bridges inhabit~mts of counti es shal l be Ji,lble to repair. I d. § 5. Act 
shall not extend to [){'iclges repai red by tenure. § 7. 

No persons arc compell ,tb le to make a new bridge but by act of par
liament: and th e inhabit.mts of the whole county cannot, of their own 
autho rity, change a IJJ·iclge from one place to another. 

If a man bas toll for men and cattle, pas sin g; over a brid ge, he is to 
repair it ; and toll may be paid in these cases, by prescription OJ' sta
tute. 

BRIDGE-MASTERS . There are bridg!'-mastf'1's of London -bridge~ 
eh~sen by th e ci tizens, who have certai n fees and profits be lon hing to 
their office, and th e care of the said bridgl', 0'c. L ex Landin. 283. 

BRIEF, bre-vis ._] An abrid gmen t of the client's case, made out for 
tbc instruction of counsel. on a trial at law; wherein the case of the 
party is to be briefly but full y stated, the proofs must be placed in due 
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order, and proper answers made to whatever may be objected a~ainstc 
the client's cause, by the opposite side ; and herem great care IS re-
quisite that iiOthing be omitted to endanger the cause. . 

An attachment has been granted against a p<.t'ty and Ius attorncr 
for surreptitiously getting possession of the brief of a coun~el ~n the 
other side, and applying the same to an improper purpose ~~ Ins de
fence. See Bateman v. Con~vay, 1 Bro. P. C. 519. 8vo. ed. 

Thou gh a brief is not of itself evidence against the party _for who~ 
it is prepared, yet, as a di scovery of the secrets and ments of Ins 
case m ay be productive of perjury, or subomation of perjury , and 
thereby obstruct the justice of the court in which _the suit is cle{?eml
ing ; the obtaining of it in a surreptitious manner 1s an offence highly 
deserving censure and punisl:ment. ld: . . . 

BRIEF AL 'EVESQUE, A wnt to the lnshop, wh1ch 111 Quau Imjtedzt, 
shall go to remove an incumbent, unless he recover, or be presented 
jt endente lit e. I Kt b. 386. 

BRIEF OUT OF THE CHANCERY, Is a writ or command fmm 
the king to a judge, to examine by an inquest, whether a man be 
nearest heir. Scotch Diet. 

BRIEF OF DISTRESS, Is a writ out of the chancery, after decree 
obtained against any landlord to distress his readiest goods, according 
to the old cu stom, now obsol ete . Scotch Diet. 

BRIEF OF MORT ANCESTRY, Is that which is used fo1· entering 
of all heirs of defu ncts. Scotch Diet . 

BRIEFS, o1· licenses to make collection for repairing churches, re
storing loss by fire, &c. See tit. Church~uanlens, Ill. I. 

BRIG A, Fr. bTigue.J D ebate or contention. 
BRIGANDINE, Fr. Lat. loTica.J A coat of mail or ancient armour, 

consisting of many jointed and scale-like plates, very pliant and easy 
for the body. This word is mentioned in S tat . 4 <.7 5 P. <.7 M . caj1. 2. 
and some confound it with haltbeTg fon; and others with b1·igantinc, a 
long but low-built vessel, swift in sailing. 

BRIGANTES, The ancient name for the inhabitants of YoTkshire, 
Lancashh·e, bishoprick of Durham, H!estmorland and Cumbe1·land. 
Blount. 

BRIG BOTE, or BRUG-BOTE, Sax. b1·ig, fwntus, and bot r, comtzen
.s-atia.J Th e contribution to the r epair of bridges, [walls and castles,] 
which, by the old laws of the .Jlnglo-Sax ons, might not be remitted' 
but, by degJ·ees, immunities were granted by ou1· kings, even against 
this duty; and then to be quit of brig-bote signified to be exempt 
fr~rn tribute or contribution towards the mending o1· re-edifying of 
bnclges. Fleta, lib. I. c. 47. Selden's Titles of Honour, fol. 622. 
Sju-lm . v. Brigbott, and Burgbote. 

BRiSTOL, A great city, famous fo1· trade . The mayor, burgesses, 
and commonalty of the city of Bn'stol, are conservators of the river 
.ll·von, from above the briclg·e there, to King-Toad, and so down the 
Eev enl to the two islands called H olmes; and the mayor and justices 
of the said city may make rules and orders for preserving the river, 
and regulating pilots, masters of ships, &c. Also for the government 
of their markets; and the streets are to be kept clean and paved, and 
lamps or lights hung out at night. Stat. 11 0' 12 W. III. c. 23. No 
person shall act as a broker in the city of Bristol, till admitted and li
censed by the mayor ancl aldermen, &c. on pain of forfeiting 500/. and 
those who employ any shch, to forfeit SOl. &c. by stat. 3 Geo. Il . c. 31. 
By the stat. 22 G ro . II. c. 20. the stat. 11 l'r' 12 W. III. is rendered more 
efFectual, so far as it relates to the pavin~ and enlig-htening the streets ; 

I 
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and divers regulations are made in relation to the hackney--coachmen, 
halliet·s, draymen, and carters, and the markets and sellers of hay and 
straw, within the said city, and liberties thereof. 

BROCAGE, b1·ocagium.] The wages or hire of a broker, which is 
also termed brokemge. 12 Rich. II. c. 2. 

13ROCELLA. This word, as interpreted by Dr. Thoroten, signifietl1 
a wood ; and it is said to be a thicket or covert of bushes and brush
wood, hom the obsolete Lat. b1·usca, te1·ra bruscosa et bl'ocia, Fr. brace, 
bToceLle ; and hence is our b1·ouce of wood, and brousing of cattle. 

BROCHA, Fr. ln·oche.J An awl, or large packing-needle. A spit 
in some parts of England is called a broclze ; and from this word comes 
to pierce or broach a barrel. 

llROCHlA, A great can or pitcher. Bmct. lib. 2. tract. l. cajz. 6. 
'Vhere it seems that he intends saccus to carry dry, and bTochia liquid 
things. 

BRODEHALFPENY, or BROADHALFPENY. See Bordha!J. 
j zeny. 

BROKERS, broccatores, broccarii et aux ionm-ii.J Are those that 
contrive, make, and conclude bargains and contracts between mer
chants and tradesmen, in matters of money and merchandise, fol' 
''"hich they have a fee or reward. These are Exchange broke1·s; and 
by the stat. 10 Ric ft. II. cajz. 1. they are called b1·oggers; also braggers 
-of corn is used in a proclamation of Queen Elizabeth, for badgers. 
BakeT's Clzron. fol . 4 11 . The original of the word is from a trader 
broken, and that from the Sax. broc, misfortune, which is often the 
true reason of a man's breaking ; so that the name of broker came 
from one who was a broken trader by misfortune, and none but such 
were formerly admitted to that employment ; and they were to be 
freemen of the city of L ondon, and allowed and approved by the lord 
mayor and aldermen, for their ability and honesty. 

By the stat. 6 .!lnn. c. 16. they are to be annually licensed in London 
J by the lord mayor and aldermen, who administer an oath, and take bond 

fol' the faithful execution of their offices. If any person shall act as 
brokers, without being thus licensed and admitted, they shall forfeit 
the sum of soot. And persons employing them SOl. and brokers are 
to !'egister contracts, &c. under the like penalty; also brokers shall not 

_deal for themselves, on pain of forfeiting 200L. They at·e to carry 
about them a silver medal, having the king's anns, and the arms of 
t he city, &c. and pay 40s. a year to the chamuer of the city. 

As to brokers in Bristol, see tit. Bristol. And as to Pa~vnbrokers, 
see that title. As to Brokel's illegally dealing in the funds or stocks, 
w'10 are usually known by the appellation of stock-jobbers, see tit. 
Funds. 

BROK, An old sword or dagger. 
BROSSUS, Bruised or injured with blows, wounds, ol' other casual

ty. Co'<.vel. 
BROTHEL-HOUSES, Lewd places, being the common habitations 

of prostitutes. A brothelman was a loose, idle fellow; and afeme bor
delieT ol' brothelier, a comm011 whore; and borelman is a contraction of 
b1·othebnan. · Chaucer. See Bawdy House. 

BRUDBOTE. See B1·igbote. 
BRUERE, Lat. e1·ica.] Sig·nifies heath-ground; and brueTia, briars, 

thorns, or heath, from the Sax. bneT, bTim·. Pa,1·och . .!lntiq. 620. 
BRUILLUS, A wood or grove, Fr. breil, b?~uil, a thicket or clump 

of trees in a park or forest. Hence the abbey of BTuer, in the forest 
of 1iVichwood, in com. Oxon. and BTuel, BTehul, or B1·itt, a hunting 
s:eat of .our .... ncient kings in the forest of Burmu()od, in com. Bucks. 
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lrRUitLETUS, A small coppice or wood', 
BRUNETA, Properly Burneta, which see. 
BRUSCIA, Seems to signify a wood. Monast. tom. l.fzag. 75:3. 
BRUSUA and BRUSULA, Brouse or brushwood. Mon . .llngl. tct[! ~. 

l. fol. 773. 
BUBBLES. The South Sea project, and various other schem~s, 

similar in the end intended, that of defrauding the subject, though d1f
fe1·ent as to the means, were called by the name of bubbles. The stat. 
6 f;eo. I. c. 18. makes all unwarramable undertakings, by unlawful 
subscriptions, subject to the penalties of a ftnemunire. See tit . 
.Funds. 

BUCKLARIUM, A buckler. Claus. 26 Ed. I. m. 8. intus. 
BUCKST ALL, A toiJ to take deer, which, by the stat. 19 He1l. 

VII. c. ll. is not to be kept by any person that hath not. a par~ ?f 
his own, under jzenalties. See also 3 Jac. I. c. 13. There lS a pnvl
lege of being quit of amerciaments for buckstall.s. Priviteg. de Semft~ 
linglzam. See 4 Inst. 306. 

BUCKWHEAT, French wheat, used in many counties of this king~ 
dom ; in Esse:r it is called bmnk, and in WoTCeste?·s!zi?·e, craft. It i.s
mentioned in the stat. 15 Car. II. c. 5. 

BUCINUS, A military weapon for a footman. TenU?·es, ft. 74. 
BUGGERY, or Sodomy, Comes from the Italian bugarone 01' bug~ 

germ·e, and it is defined to be a carnal copulation against nature, and 
this is either by the confusion of species ; that is to say, a man o1· a 
woman with a brute beast; or of sexes, as a man with a man, ot· man 
unnaturally with a woman. 3 Inst. 58. 12 Co. Rejz. 36. This sin 
against God, nature, and the law, it is said, was brought into Englant:L 
by the Lombards. Rot. PaT!. 50 Ed. III. numb. 58. In ancient times, 
according to some authors, it was punishable with burning, though 
others say with bmying alive ; but at this clay it is felony excluded. 
t:lergy, and punished as othe1· felonies, by stat. 25 Hen. VIII. cajz. 6, 
enforced by 5 Eliz. c. 17. 

By the articles of the navy, (Art. 29. stat. 22 Geo. II. c. 33.) if any per~ 
son in the fleet shall commit the unnatural and detestable sin of hug~ 
gery OJ' sodomy with man or beast, he shall be punished with death by 
the sentence of a court martial. 

It is felony both in the agent and patient consenting, except the 
person on whom it is committed be a boy- under the age of discretion, 
(which is generally reckoned at fourteen,) when it is felony only in 
the agent ; all persons present, aiding and abetting to this crime, are 
all principals, and the statutes make it felony generally. There may 
be accessaries before and after the fact ; but though none of the prin
cipal offenders shall be admitted to clergy, the accessaries are not ex
cluded it. l Hale's Hist. P. C. 670. 

In every indictment for this offence, there must be the words rem 
habuit veneream et carnaliter cogno'Vit, ttc. and of consequence somi' 
kind of .penetra~ion and emission must be proved ; but any the least 
degree IS suffie1ent. l Ha~vk. P. C. c. 4. The general words of these 
indictments are, that A. B. on such a day, at, &c. with force and 
a;1~s, made a~1 assault upon .c. D. and !hen and there wickedly, de
vlhshly, felomously, and agamst the order of nature, committed the 
vene1·eal ac~ with the said C. D. and carnally knew him, and then 
and there w1rkedly, &c. did with him that sodomitical and detestable 
s~n called buggery, (not to be named among Ch1·istians,) to the great 
<hsl?least).r~ of Qocl, ami disgrace- of all marildn_d, &c. This crime is 
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excepted o~t of our acts of general pardon. This, say~ Blackatone, is 
a crime which ought to be su·ictly and impartidlly proved, and then as 
strictly and impartiall y punished. But it is an offence of so dark a 
nature, so easily charged, and the negative so cliffj.cu it to be proved 
that the accusation should be clearly made out; for, if false, it deserve~ 
~ punishmen t inferior only to that of the crime itself 

BUILDINGS. If a house new built exceeds the ancient founda
tion, whereby that is the cause of hindering the lights o1· air of an
other house, action lies against the builcle1·. Hob. 131 . In L ondon a 
man may place ladders or poles upon the ground, or against houses 
adjoining, for building his own, but he may not break ground ; and 
builders of houses ought to have license from the mayor and alder
men, &c. for a bom·d in the streets, which are not to be encumbered. 
Cit. Lib. 30. 146. In new building of L ondon it was ordained, that 
.the outsides of the buildings be of brick or stone, and the houses for 
.t he principal streets to be four stories high, having, in the front, bal
conies, &c. by stat. 19 Car. II. c. 3. 

1.""'b.e iaws for regulating of all buildings in the cities_ of London and 
.FVestminste1·, and other parishes and places in the weekly bills of mor
tality, the parishes of St. lYiary-le-bone and Pqddington, St. Pancras, 
and S t. L uke at Chelsea, for preventing mischiefs by fi1·e, are reduced 
into one act by stat. 14 Geo. Ill. c. 78. The reg-ulations of this law 
being very m-inute and technical , we must refer the reader to the sta
tute itself. S.ee tit . . Fire. 

BULL, bulla.] A brief or mandate of the pope or bishop of Rome, 
from the lead, or som.etimes gold seal affi xed thereto, which 11-fat. Pa~ 
1·is, anna 1237., thus describes : I n bulla domini jzajzt£ stat imago Pauli 
a dextris crucis in media bullt£ jigurata et P etri a sinistris. These de
crees of the pope are often mentioned in our statutes, as 25 Ed. III. 
28 H en. VIII. caj1. 16. 1 ::< 2 P. t1 M c. 8. and 13 Eliz. cajL. 2. They 
were heretofore used, and of force, in this land ; but by the stat. 28 
Hen. VIII. c. 16. it was enacted, That all bulls, briefs, and dispensa
t ions had or obtained from the bishop of Rome, should be void. And 
by stat. 13 Eliz. c. 2 . (see stat. 23 Eliz. c. !.) if any pe1-son shall obtain 
from R ome any hull or writing, to absolve or reconcile such as for
sake their due allegiance, or shall give or receive absolution by co· 
lour of such bull, or use or publish such bull, &c. it is high treason. 
See Rome, Pajzist. 

BULL AND BOAR. By the custom of some places, a parson may 
be obliged to keep a bull and a boar for th e use of the parishiopers, in 
consideration of his having tithes of calves, pig·s, &c. l Roll . .!lbr. 559. 
4 iliad. 241. 

BULLIO SALTS, As much salt as is made at one ~vealing or boil· 
ing. A measure of salt, supposed to be twelve gallons. Mon . .ling. 
tom. 2. 

BULLION, Fr. billon.J The ore o1· m etal whereof gold is made ; 
and signifies with us gold o1· sil ve r in bitlet, in the m ass before it is 
coined. Anno 9 Edw. Ill. st. 2. c. 2. See tit . Coin, Money. See 43 
Ceo. III . c. 49. 

BUL TEL, The bran or ref us@ of meal after dressed ; also the 
bag wherein it is dressed is called a bulte1·, o1· 1-itther boulter. The 
word is m entioned in the statute de assisfi jza nis et cervisit£, anno 
5 1 Hen. III. Hence comes bulted or boulted bread, being the coarsest 
bread. 

BUNDLES. A sort of r ecords of the Chancery, lying in the offic~ 
6f t he Ro!!s ; in which are contained, the files of bills and answers; · 
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·of !tab. co1·. cum c~Itsa ; certioraris ; attachments, &c. ; scire fociaaes; 
certificates of statute-staple ; extents and liberates ; suj1eraedeases ; 
bails on special pardons ; bills ft·om the Exchequer of t~1e t~a~n.es of 
sheriffs; letters patent surrendered, and deeds cancelled ; mqms1t10ns; 
privy seals for grants ; bills signed b'y the king; warrants of escheat• 
ors, customers, &c. · 

BURCHET A, from the Fr. be1·che.] A kind of gun used in 
forests. 

BURCIFER REGIS, Purse-bearer, or keeper of the king's privy 
purse. Pat. 17 Hen. VII I. 

BURDARE, To jest ot· trifle. Mat. Paris, Addit. ft. 149. 
BURGAGE TENURE. See tit. Tenuus, Ill. 11. 
TENURE IN BuRGAGE, is described by Glanvil, (lib. 7. c. 3.) and is 

expressly said by Littleton, § 162. to be but tenure in socage ; and 
it is where the king or other person is lord of an ancient boroug·h, in 
which the tenements are held by a rent certain. Litt. § 16·2, 163. 

It is indeed only a kind of town-socage ; as common s0cage, by 
which other lands are holden, is usually of a rural nature. A bo
rough is usually distinguished from other towns by the right of send
ing members to parliament; (see tit. Bo1·ouglt ;) and where the right of -
election is by bnrgage-tenure, that alone is a proof of the antiquity of 
the borough. Tenure in BuTgage, or Bu-rgage T enU?·e, therefore is, 
where houses, or lands which were formerly the site of houses, in 
an ancient borough, are held of some lord in common socage by a 
certain established rent. :J Comm. 82. 

The free socage in which these tenements are held seems to be 
plainly a remnant of Saxon liberty ; ·which may also accouut for the 

I great variety of customs affecting many of these tenements so held 
in ancient burgage, the principal and most remarkable of which is, 
that called BoTough-English. See that title. 

Other special customs there are, in different burgage-tenures ; as. 
in some, that the wi:'e shall be endowed of all her husband's tene
ments, and not of the third part only, as at common law. Lite.§ 166, 
In others that a man might (previous to stat. Hen. VIII.) dispose of 
his tenements by will; Litt. § 167. though this power of disposal 
was allowable in the Saxon times, a pregnant proof that these liber• 
ties of socage tenure were fragments of Saxon liberty. 2 Comm. 
84. 

BURG, A small walled town, or place of pl'ivilege, &c. See Ba~ 
1·ough. 

BURGBOTE, from burg, castellum, and bote, comfzensatio.J Is a 
tribute or contributton towards the building or repairing of castles, 
or walls of a borough or city ; from which divers had exemption by 
the ancient charters of the Sax on kings. Rastal. burg-bote significat 
quietantiam Tejzarationis mu?"orwn civitatis vel burgi. Fleta, lib. 1. c. 
47. Sjzelm. v, B,urghbote. 

BURGESSES, bU?·garii et burgenses.J Properly men of trade, or 
the inhabitants of a borou gh or walled town; but tlus name is usual
ly given to the magistrates of corporate towns. 

In GFTmany, and other countries, they confound burgess and citizen; 
but we distinguish them, as appears by the stat. 5 Rich. II. c. 4. where 
the classes of the commonweallh are thus enumerated: count, baron, 
banneret, clzivaleer de cou,n ler, citizein de citer·, bU?·gess de bU?·gh. Se~ 

. Co. Lit. 80. Those are aiso called burgesses, who serve in parlia
'tfient for any borou-gh or corporation. See tit. Parliament. .Burgesses 

Vot. I. 3 B • . 
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of our towns are ta1Jed, in Domesday, the homines of the king, ot
of some other g-reat man; but this only shows whose protection the1 
were under, and is not any infringement of their civil liberty . Squire~ 
.llrzg. Sax. Gov. 260. n. Burgenscs et homines bw·gorum et villarum, 
Madox • .Ea:cheq. 1 V. 333. The aid of burghs, ib. 1 V. 600, 601. See 
ii.t. Borough. 

BURGH-BRECHE, Fidejussionis -uiolatio. A breach of pledge, 
Sjzflm.J It is used for a fine imposed on the community of a town, fot· 
a breach Of the peace, &c. Leg. Canuti, cajz. 55. 

BURGHERISTHE, or bu.,.gberiche, used in Domesday-book for a 
preach of the peace in a city. Blount. 

BURGHBOTE. See Bw·gbote. 
BURGMOTE, A court of a borough. LL. Canuti, MS. cajz. 44. 

Eerghmote is difFerent; which see. 
BURGHWARE, quasi bw·giver.J A citizen or burgess. 
BURGLARY, Bw-gi latrociniurn; hy cur ancient law called hame

~ecken, as it is in Scotland to this day. 4 Comm. 223.] A felony at 
common law, in ( l ) buaking and entering (2) the mansion-house of 
another, or the walls or gates of a walled town, or a clzw·ch, (see 
Sae1·ilege,) (3) in t!ze night, (4) to the intent to commit some felony 
within the same ; whether the felonio us intent be executed or not. 1 

' H<Hvk. P. C. c. 38. § l. 10. 4 Comm. 224. 
It seems the plainest method to consider the subject according to 

the four parts of the above definition; and (5) to add something on the 
punishment of this offence. 

1. There must be both a b1·eaking and an entTy to complete this of
fence. l Ha~uk. P. C. c. 3H. § 3. 

Every entrance into the house by a trespasser is not a breaking in 
this case, but there must be an actual breaking. As if the door of a 
mansion-hou se stand open, and the thief enters, this is no breaking. 
So it is if the window of the house be open, and a thief, with a hook 
or othe1· engine, draweth out some of the good s of the owner, this is 
no bmglary, because there is no actual breaking of the house. But 
if the thief brcaketh th e glass of the window, and with a hook or othet· 
engine draweth out some of the goods of the owner, this is burgla
ry, for there was an actual breaking of the house. 3 I nst. 64. But 
the followin g acts amount to an actual breaking, viz. opening the 
casement, o1· breaking the g lass window, picking open the lock of a 
door, or puttin g back the lock, or the leaf of a window, or unlatching 
the door that is only latched. l Hale's H. P . C. 552. 

Having ente red by a door which he found open, or having lain in 
the house by the owneT's consent, unlatching a chamber-door, Ol' 

coming clown the chimney. 1 H awk. P. C. c. :.>8. § 4. 
If thieves pretend business to get into a house by night, and there

upon the owner of the house opens his door, and they enter and rob
the house, this is btu·glary. Kel 42 . 

So if persons desig·ning to rob a house, take lodgings in it, anci 
then fall on the IandloJ•d and rob him ; or where persons intending 
to rob a house, raise a hue and cry, and prevail with the · constable 
to make a search in the house, an d having g·ot in by that means, 
with the owner's consen t, bind the constable, and rob the inhabit
ants ; in both these instances they are guilty of burglary, for these 
evasions rather increase the crime. 1 Ha~uk. P. C. c. 38. § 5. 

If a person be within the house, and steal goods, and then open 
•the house on the inside, and go out with the goods, this is burgla
ry, though the thief did n9t break the house. 3 Inst. 6.4. But t his 
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was not admitted to be law with any cet·tainty; and, therefore, by 
stat. 12 .linn. ljt. I. c. 7. it is enacted, "that if any pet·son shall entet• 
into the mansion-house of anothet·, by day ot· by night, wi~hou~ break
ing the same, with an intent to <:ommit f~lony, 01: bet~g ll1 such 
house shall commit any felony, and shall, ll1 the ntgbt-ttme, break 
the said house to get out, he shall be guilty of burglary, and ousted 
of the benefit of clergy, in the same manner as if he had broken 
and entered the house in the night-time, with intent to commit fe
lony." 

Any the least entry, either with the whole, or with but pat·t of 
the body, or with any instrument or weapon, will satisfy the word en• 
te1·ed in an indictment for burglary ; as if one do put his foot over the 
threshold, or his hand, or a hook, or pistol, within a window, or turn 
the key of a door which is locked on the inside, or discharge a loaded 
gun into a house, &c. I Ha1vk. P. C. c. 38. § 7. and the authoritie5 
there cited. But where thieves had bored a hole through ti1e door; 
with a centu-bit, and part of the chips were found in the inside of 
the house, yet as they had neither got in themselves, nor introduced 
a hand or instrument for the purpose of taking the property, the entry 
was t·u.led incomplete. Id. ib. in note. 

V/hen several {;Ome with a design to commit burglary, and one 
does it while the rest watch near the house, here his act is, by inter
pretation, the act of all of them. And, upon a like ground, if a set·vant 
confederating with a rogue, let him in to rob a house, it has been de
termined by all the judges, upon a special verdict, that it is bmglary 
I>oth in the servant and the thief. Leach's Ha~vk. P. C. i. c. S!l. § 9. 
and n. 

2. It is certainly a dangerous, if not an incurable fault, to omit the 
word dwelLing house in an indictment for a burglary in a bouse. ~ut 
it seems not necessary or proper, in an indictment for burglary in a 
church, which, by all the ancient authorities, is taken as a distinct 
burglary. See l Ha1vk. P. C. c. 38. § 10. and the authorities there· 
cited. 

If a man hath two houses, and resides, sometimes in one 0f the 
houses, and sometimes in the other, if the house he doth not inhabit 
is broken by any person in the night, it is burglary. Pojzh. 52. 

A chamber in an inn of court, &c. whe"e one usually lodges, is a 
mansion-house ; for every one hath a several property there. But a 
chamber where any person cloth lodge as an inmate, cannot be called 
his mansion ; though, if a burglary be committed in his lodgings, the 
indictment may lay the {)ffence to be in the mansion-house of him that 
let them. 3 Inst. 65. Ket. 83. If the owner of the house breaks into 
the rooms of his lodgers, and steals their goods, it cannot be burglary 
to break i11to his own bouse, but it is felony to steal theit· goods. Wood'.T 
Inst. 378. But see contTa, I Ha7vk. P. C. c. 38. § 13, 14·, 15. 

If the owner live under the same roof with the inmates, there 
must be a separate outer door, ot' the whole is the mansion of the 
owner ; but if the owner inhabit no part of the house ; or even if he 
occupy a shop, or a cellar in it, but do not sleep therein, it is the man
sion of each lodger, although there be but one outer door. Leach's 
Ha'lvk. P. C. c. 38. § 15. in n. There being only one door, in com
mon to all the inhabitants, makes no difference, where the owner does 
not sleep in any part of the ho:use, for, in that case, each apartment is 
a sejwmte mansion. Id. ib. § 14. n. 

Chambers in inns of court, &c. have separate outwaTd door's, which 
are the extremity of obstruction, ancJ ~r~ anjoyed, as ;>eparate property~ 
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as estates of inherittt11Ce for life, or during residence. So a !10t1Se di
vided into sepa1·ate tenements, with a distinct outward doot· to each, 
will be separate houses. Id. ib. § 13. 11. 

Part of a house divided from the rest, having a door of its own to the 
street, is a mansion-house of him who hires it. Kel. 84·. 

To break and enter a slwft, not parcel of the mansion·house, in 
,vhich the shop-keeper never lodges, but only works or trades there 
in the day-time, is not burglary, but only larceny ; but if he, or his 
servant, usually or often lodge in the shop at night, it is then a man
sion-house in which a burglary may be committed. 1 Hale's H. P. C. 
557, 558. But see stat. 13 Geo. III. c. 38. respecting bmglary in the 
work-shops of the plate-glass manufactory, which is made single felony, 
and punishable with transport<~tion for seven years. If the shop-keep
er sleep in any part of the building, however distinct that part is fmm 
the shop, it may be alleged to be his mansion-house, provided the 
owner does not sleep under the same roof also. Leach's Ha~uk. P. 
C. i. c. 38. § 16. in 11. 

A lodger in an inn hath a special interest in his chamber, so that if 
he opens his chamber-door, and takes goods iu the house, :mel goes 
away, it seems not to be burg·lary. A1ld where .A. enters into the house 
of B. in the night, by the doors open, and breaks open a chest, and 
steals goods, without breaking an inner door, it is no burglary by the 
common law, because the chest is no part of the house ; though it is 
felony, ousted of clergy, by stat. 3 T-1'. t5' JVI. c. 9. and if one break 
open a counter or cupboard, fixed to a house, it is btu·glary. 1 Hale's 
H. P. C. 554. 

All out-buildings, as barns, stables, wa1·ehouses, &c. adjoining to a 
house, are looked upon as part thereof, and consequently burglary 
may be committed in them. And if the warehouse, &c. be parcel of 
the mansion-house, and \vithin the same. thoug·h not under the same 
1·oof, or co)1tig;uous, a burg·Lry may be committed therein. But an 
out-house occupied with, but separated from the clwelling-hou;;e by 
an open passage, eight feet wide, and not within or ccnnected by any 
fence, enclosing both, is not within the curtilage or homestall. Leach'8 
Ha'i.vf..:. P. C. i. c. 38. § 12. n. 4 Comm . 225. 

No burglary can be committed by bi·euking into any ground enclo
sed, or booth, or tent, &c. but by stat. 5 & 6 Ed'W. VI. c. 9. clergy is 
taken from this offence. See Larceny , II. 1. 

3. In the day-time there is no burglary . As to what is rt>ckoned 
night, and what day, for this purpose, anciently the day was accounted 
to be?;in only Rt sun-rio,ing, aucl to end immediately upon sun-set ; 
but the better opinion seems to be, th:tt if there be day-light, o1· rre
jmsculum, enoug·b begun o1· ieft to discer11 a man's face withal, it is no 
burgh1ry. But t 11is does not extend to moon-li ght; the malignity of 
tbe offence, not .so properly arising from its bein g done in the clark, as 
at the dea.d of mght, when sleep h:ts disnrmed the owner, and render
ed his castle defenceless. 4 Comm. 224. 1 Ha1uk. P. C. c. 38. § 1. 

4. The breaking and entry must be with a felonious intent, other
wise it is only a trespass ; and it is tbe same whether such intent be 
actually carried into execution, or only demonstrated by some at
tempt, of which the jmy is to judge. And therefore st;ch breaking 
ancl entry, with inten t to commit a robbery, a murder, a rape, or any 
other felony, is burglary. Nor does it make any difference, whethe\· 
the offence were felony at common law, or only created so by statute.' 
4 Comm. 227. 1 Hawk. P. C. c. 38; § IS, 19. 
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One of the u ·rvrmt8 of the house opened his lady's chat? bet-door, 
which was fastened with a brass bolt, with design to commlt a rape ; 
and it was ruled to be burglary, and the defendant was convicted and 
tl'ansported. :St-ra. 481. Kel. 67. 

A servant embezzled money entrusted to his care ; left ten gtlineas 
in his trunk ; quitted his master's service ; returned ; broke and 
entered the house in the night, and took away the ten guineas, and ad
juclg·ed no burglary. Leach's Hawk. P. C. i. c. 38. § 18. n. Sed vide 
l Slw~v. 53. 

5. Every man's house is considered as his castle, as well for de
fence against injury and violence; as for repose. 5 Co. 92. To vio• 
late this secul'ity is considered of so atrocious a nature, that the 
alarmed inhabitant, whether he be an owner or a mere inmate, ( Cro. 
Car. 544.) is by stat. 24 Hen. VIII. c. 5. expressly permitted to t'epel 
the violence by the death of the assailants, without incuning the penal
ties even of excusable homicide. For a cou!'se of time, howeve1·, 
the life of a burglar was saved by the plea of cle1·gy ; but as the in
crease of national opulence furnished furthel' temptations, additional 
termrs became necessary; therefore, by stat. 18 ELiz. c. 7. clergy is 
taken away from the offence; and by stat. 3 & 4 TV. C5 M. c. 9. from 
accessal'ies before the fact. 

Still further to encour<1ge the prosecution of offenders, it is enact
ed by stat. 10 & 11 W. III. c. 23. that whoever shall convict a 
btJrglar, shall be exempted fl'Om parish and ward offices where the 
offenoe was committed. To this, stats. 5 Ann. c. 31. and 6 Geo. I. c •. 
23. have superadded a reward of 40l. And if an accomplice, being· 
out of prison, shall convict two or more offenders, he is entitled also 
to r. pardon of the felonies as enumerated in the act. See tit . .Acces
sary, Re•wards. 

See likew:.se stats. 25 Geo. II. c. 36. 27 Geo .. II. c. 3. and 18 Geo. III. 
c. 19. which provide, That the charges of prosecuting and convicting 
a burglar shall be paid by the treasurer of the county where the 
.burg·lary was committed, to the prosecutor and poor witnesses. 

To remove one inducement to the frequent commission of burgla
ries, stat. I 0 Geo. III. c. 48. provides, that buyers OJ' receivers of 
stolen jewels, gold, or silvel' plate, where the stealing shall have been 
accompanied by burglary, (or robbery,) may be tried and transported 
for fourteen years, before the conviction of the principal. 

And to check this offence in its pmg!'ess, stat. 23 Geo. III. c. 88. 
enacts, That any person apprehended, having upon him any pick-lock 
:Key, &c. or other implement, with intent to commit a bmglary, shall 
be deemed a rogue and a vagabond, within stat. 17 Geo. II. c. 5. 

For further matter, see tit. Clergy, Felony, Larceny. 

BURl, Husbandmen. Mon . .Angl. tom. 3. ft. 183. 
B UJ_t~~LS. Persons dyin.g .are to be buried in woollen, on pain 

of fode1t1ng st. And affidavit 1s to be made of such burying before a 
justice, &c.. under the like penalty. Stat. 30 Car. II. c. 3. 34 Geo. 
III. c. 11. repeals the duty imposed by 23 Geo. IlL c. 67. 25 1 Geo. 
III. c. 75. on the registry of burials, &c. But act not to affect the 
validity of any register. 

BURNET A, Cloth made of dyed wool. A burnet colour must be 
dy~d; but b1·unus colour may be made with wool wi'thout dying, 
wh1ch are called medleys or russets. Lynde~vood. Thus much is 
mentioned because this word is sometimes wrote bruneta .. 

DURNING IN THm HAND. Vide Brandin!f. 
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BURNING, Of houses, out-houses, malicious burnings, &c. See 
tit. Arson. To the malicious burnings mentioned under tit. A1·son, 
may be added, that by stat. 6 Geo. I. c. 23. assaulting with intention 
to burn the garments of another in the public street, (by aqua-fortis 
.&:c.) is punishable with transportation. By stat. 22 & 23 Car. II. c: 
11. and I Ann. st. 2. c. 9. to burn any slrijt to the prejudice of the 
owners or freighters ; and by stat. 4 Geo. I. c. 12. to the prejudice 
of the underwriters, is made felony without clergy. By stat. 12 Geo. 
III. c. 24. to burn the king's ships of war afloat or building, dock
yards, or any of the arsenals ot• stores, &c. therein, is also made fe
lony without clet·gy. By stat. 27 Geo. II. c. 15. threatening, by anony
mous or fictitious letters, to burn houses, barns, &c. is felony without 
clergy. As to penalty on servants setting fire to houses by negli
gence, sec tit. Fire. See furtlqer titles, Felons, Navy, SMjzs, Insu
rance. 

BURNING TO DEATH. See tit. Felony, Treason. 
BURROCHIUM, A burrock, or small wear ovel' a river, where 

wheels are laid for the taking of fish. Cowel. 
BURROvVS OR BURGH, By our ancient style, signifies caution. 

Scotch Diet. 
BURSA, A purse. Ex Chart. 7.!et. 
BURSARIA, The buTsery, or exchequer of collegiate and conven~ 

tual bodies; ot• the place of receiving and paying, and accounting by 
tl~e bursm·ii or bu1·sa1·s. Faroe. Antiq. jz. 288. But the word bU?·sa
?·ii did not only signify the bursa1·s of a convent or college ; but for
merly stipendiary scholars were called by the name of bursa1·ii, as 
they lived on the burse or fund, or public stock of the university. 
At PaTis, and among the Cistercian monks, they were particularly 
termed by this name. J o!zan. Nlajor . G est . Scot. lib. l. c. 5. 

BURSE, bursa1 cambium, basilica.] An exchange or place of meeting 
of merchants. 

BURSHOLDERS. See tit. Headborough. 
BUSONES COMITATUS. BTact. lib. 3. tract. 2. caj1. I. Blount 

says, busones is used for barons. 
BUSSA, A ship. Blount's Diet. The vessels used in the herring 

fisheries are called B usses and Smacks. 
BUSSELL US, A ):JUshel; from bu:::a, butta, buttis, a standing mea

sure; and hence butticetla, butticellus, bussetlus, a less measure. Some 
derive it from the old Fr. bouts, leather continents of wine; whence 
come our leather budget and bottles. Kennet's Gloss. 

BUST A and BUSTUS, busca, and buscus, b'c. See BTucia and 
BTusula. 

BUSTARD, A large bird of game, usually found on downs and 
plains, mentioned in the stat. 25 Hen. VIII. c. II. See tit. Game. 

BUTCHERS. These were anciently compelled by statute to sell _ 
their meat at reasonable prices, or forfeit double the value, to be le
vied by warrant of two justices of peace, &c. And were not to buy
any fat cattle to sell again, on pain of forfeiting the value ; but this 
not to extend to selling calves, lambs, or sheep, dead, from one but
cher to another. Stat. 23 Edw. Ill. c. 6. By stat. 2 & 3 Edw. VI. c. 
15. (revived, continued and confirmed by stat. 22 & 23 Cm·. II. c. 19. 
which is now expired,) butchers (and others) conspiring to sell their 
victuals at certain rates, are liable to IOl. penalty, ot· twenty clays 
imprisonment for the first offence-20!. or pillory for the second
and 40l. m· piilory, and loss of ear for the third. The offence to be 
tried by the sessions or leet. See tit. Consjlimcy. By stat. 4 Hen. 

l 
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~1I. r. ·3. no butchel· snail slay any beast within af1y ·walled town, ex
eept Carlisle and Berwick. By the ordinance for bakers, zncert. ~emf!. 
butchers are not to sell swine's flesh meazled, or flesh dead of the 
murrain. By stat. 3 Car. I. c. 1. butchers are not to kill or sell ~ea£ 
'On Sunday. By stats. 1 Jac. I. c. 22. and 9 Ann. c. 11. reg~latlons 
'are made as to the watering and gashing hides ; an_d the sellmg pu
trefied and rotten hides by butchers ; and by the said stat. 1 Jac. 00 

butcher shall be a tanner or currier. 
See further tit. Cattle, Forestalling, Jlictuals, 
BUTLER. See Botiler. 
BUTLERAGE. See Priaage. 
BUTHSCARLE, butsecarl, buscarles, (buscarli et !Juthsecarli,) M.ari>;. 

-llers or seamen. Selden's Mare Clausum,fol. 184. 
BUTT, butticam.J A measure of wine, &c. well known amon~ 

merchants, and containing 126 gallons of Malmsey wine, by stat. l 
Rich. III. c. 13. 

BUTTER AND CHEESE. By stat. 9 Hen. VI. c. 8. a weigh oP' 
-~heese shall contain thirty-two clones, each cloue 7lb.=2c7ut. Every 
kilderkin of butter shall contain 112 pounds, the firkin 56, and pot 14i 
pounds of good butter, (every pound 16oz.) besides the casks and pots; 
and o]d bad buttet· shall not be mixed with good, nor shall butter be; 
repacked for sale, which incurs forfeiture of double value, &c. And 
sellers and packers of butter shall pack it in good casks, and set their. 
names thereon, with the weight of the cask and butter, on pain of lOs. 
jler c7ut. Stat. 13 & 14 Car. II. caj1. 26. Buyers of butter are to pulf 
marks on casks ; and persons opening them aft-erwards, or putting in 
other butter, &c. shall forfeit 20s. 4 & 5 T¥. 0' 1vl c. 7. The said stat 41 
& 5 W. f.7 ll.f. c. 7. also contains regulations to compel warehouse keep
€rs, weighers, searchers, and shippers, to t•eceive all butter and chee~ 
for the London market, without undue preference. The stats. 8 Geo. 
I. c. 27. and 17 Geo. II. c. 8. regulate the sale of butter ; the formet• 
in the city of York, the latter at New Malton; explained by § 18. of 
stat. S6 Geo. III. c. 86. 38 Geo. III. c. 73. § l. such regulations not 
to extend to vessels not containing more than 14lb. nor to Scotland" 
See tit. Weights and MeasuTes. 

BUTTONS. Foreign buttons are not to be imported on penalty of 
lOOL. on the importer, and sot. on the seller, by stats. 13 & 14 Ca1·. II. 
c. 13. and 4 W. f.7 M c. 10. And by the same statutes, a justice may 
issue his warrant to search for and seize the same. 

By stat. 10 liV. III. c. 2. no person shall make, sell, or set on, any but
tons made of wood only, and tumecl in imitation of other buttons, un
der penalty of 40s. a dozen. A shank of wire being added to the but
ton makes no difference. Ld. Raym. 712. 

By the said stat. W. III. no pel'son shall make, sell, or set on, but
tons made of cloth, or othet· stuffs of which clothes are usually made, 
~~m~cl~ ' 

By stat. 8_Ann. c. 6. no taylor, or other jlerson, shall make, sell, set 
en, use ot· bmd, on any clothes, any buttons or button-holes of cloth 
&c. on pain of st: a dozen. By this act no power is given to mak~ 
distress. 

Stat. _4 _Ge~. _I. c. 7. is said in .Burn's Justice (tit. Buttons) to be a 
loose, 111JUdlcious, ungrammatical act, and which, by its garb, may 
seem to have been drawn up by taylors, or button makers. This act 
imposes (indistinctly enough) 40s. a dozen, on all such buttons and 
button-holes, with a.n exce_ptiQ.U Q{ vel.vet; it seems levelled against 

I . 
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the taylors only, but clothes with such buttons and button holes eJt
posed to sale, are to be forfeited and seized. 

By •stat. 7 Geo. I. st. I. c. 12. no person shall use or 'lUem·, on any 
(:lothes, (velvet excepted,) any such buttons or bntton-holes, on pain of 
<4.0s. a dozen, half to the witness on whose oath they are convicted ; 
an application of the penalty deservedly reprobated as nearly singular, 
and on a principie not reconcileable to the usual rules of evidence. 
This statute is also incorrect, particularly in making no disposal of a 
moiety of the penalty, in case of conviction ot' confession by the 
party. 

These acts are seldom enforced, and do not seem very consistent 
with general policy. See tit. Taylors. See 36 Geo. IlL c. 60. regu
lates the making and vending of metal buttons. 

BUTTS, The place where archers meet with their bows and ar
rows to shoot at a mark, which we call shooting at the butts. Also 
hutts are the ends or short pieces of land in arable ridges and fur
rows ; buttum te1·rce, a butt of land. See tit. Abuttals. 

BUTLERAGE OF WINES. See tit. Customs. 
BUZONlS, The shaft of an arrow, before it is fledged or feather .. 

eel. Stat. Ed. I. · ..... 
BY. Words ending in by or bee, signify a dwelling-place or habit

ation, from the Sax. by, habitatio. 
BY-LAWS, bilagines, from Sax. by, jzagus, civitas, and lagen, lex.._ 

i.e. th€ laws of cities, Sftelm.v. B ellagines. Or perhaps laws made obiter, 
or by the by.] Certain orders and constitutions of corporations, for 
the governing of theiJ· members ; of courts-lee-r and court-baron ; 
commoners or inhabitants in vills, &c. made by common assent, for 
the good of those that made them, in particular cases, whereunto the 
public law doth not extend ; so that they lay r-estrictions on the Nr
ties, not imposed by the common or statute law. Guilds and frater
nities of trades, by letters patent or incorporation, may likewise make 
by-laws, for the better regulation of trade among themselves, or with 
others. Kitch. 45. 72. 6 Rejz. 63. 

In Scotland those laws are called laws of birlaw, or burlaw, which. 
are made by neighbours elected by common consent in the birlaw
cqu7·ts, wherein knowledge is taken of complaints betwixt neighbour 
and neighbour ; which men so chosen are judges anrJ. arbitrators, and 
styled birlaw-men. And birla~us, according to Skene, are leges rustico
rum, laws made by husbandmen, or townships, concerning neighbour
hood amongst them. Skene, ft. 33. 

The power of making by-laws, being included in the very act of in• 
corporating -a corporation, and most by-laws being made by corpora· 
tions, it seems more regular to consider the nature and effect of them 
under that head. See tit. Co11zorations. 

In this place, therefore, we shall chiefly consider, I. who may make 
by-laws; and, 2-: the g·eneral requisites of them. 

1. The inhabitants of a town, without any custom, may make onli· 
nances or by-laws, for repairing of a church, or highway, or any such 
thing, which is for the geneml good of the public; and in such cases, 
the greater part shall bind all ; though if it be for their own private 
profit, as for the well orderi.ng of their common, or the like, they can
not make by-laws without a custom to warrant it ; and if there be a 
custom, the greatest part shall not bind the rest in these cases, unless 
it be warranted by the custom. 5 R eft. 63. A custom to make a by
Zlzw, m,ay be t1.lleged in an <J,ncient city or borough. So ~n an upland 
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towl'l , which is neither city nor borough. 1 Inst. 110. 6. Cro. Car. 
498. Hob 2 12. 

The freeholders in a comt-leet may make by-laws relating to the 
public good, which shall bind every one within the leet. 2 Oan-v. 
457. Mo. 579. 584. And a co'-lrt-baron may make by-laws, by cus~ 
tom, and add a penalty for the non-perfot·mance of them. So by cus
tom the tenants of a manor may make by-laws, for the good order of 
the tenants. l Roll . .!lbr. 366. I. 35. .flt[o. 7 5. Hob. 2 12. So may the 
homage. 1 R oll . .!lbr. Dyer, 322. (a). But not without a custom. Sa-v . 
74. And a custom th at the steward with the consent of the homage 
may m ake them, is not good. 3 L!'-v. 49. 

2. All by-laws are to be reasonable; and ought to be for the com
mon benefit, and not private advantage of any particular persons; an4 
must be consonant to the public laws and statutes, as subordinate to 
them. And by stat. 19 H en. VII. c. 7. by-laws made by corporations 
are to be approved by the Lord Chancellor, or Chief Justices, &c. on 
pain of 40!. 

A by-l aw may be reasonable, though the penalty be to be pa~d tQ 
t hose who make th e by-law . J Salk. 397. And generally it shall 
be reasonable, if it be for the public good of the corporation. Cartll . 
482. 

By-laws made in Testmint of trade are not favoured, but the dis
tinction between such as are made to 1·estrain, and those made to ?·e
gula te trade seems very nice. See tit. Corjw1·ation. Under a general 
power to make by-laws, a by-law cannot be made to restrain trade. 1 
Burr. 12. A custom that no foreign tradesman shall use or exercise 
a trade in a town, &c. will warrant that which a grant cannot do ; and 
whet·e custom has restrained, a by-law may be made, that upon com
position foreigners may exercise a trade . Ca?·teT, 120. See 4 Bur1·. 
195\. 

So by-laws may regulate, hut not totally restrain a private right, as 
in cases of common, t:J'c. See Com. Dig. tit. By-la~u, (B . 2.) and 
(C. 4.) 

If a by-law impose a charge without any apparent benefit to the 
party, it will be void. R. Raym. 328. And a by-law being entire, 
if it be unreasonable for any particular, shall be void for the whole. 
2 Vent. 183. 

A by-law cannot impose an oath, nor empower any person to admi· 
nister it. Stra. 536. 

vVhere by-laws are good, notice of them is not necessary, because. 
they are presumed for the better government and benefit of all per 
sons living in those particular limits where made ; and therefore all. 
persons therein are bound to take notic e of them. 1 Lut~u. 404. Cro. 
Car . 498. 5 Mod. 44.2 . 1 Salk. 142. Carth. 434·. 

If a by-law does not mention how the penalty shall be recovered , 
debt lies for it. 1 R oll . .!lbr. 366. l. 48. See 5 Co. 64 . ·Hob. 279. Or 
action on the case on assumfzsit. 2 L ev . 252. It seems that a by-law 
to levy the penalty by distress, sale, or imjz1·isonment, is void, unless 
by custom. See Com. Dig. tit. By-la~u, (D. ";.)(E. 1, 2.) 

The court of K B. will not ente r into a question on the validity of 
a by-law, on ~he return of a hab. c?T· cum causa, from any corporation 
except the city of London, where 1t always doth; but the plaintiff must 
declare there, and clefenclnnt may demur if he has objections to the 
by-law. 2 Burr. 775. 
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